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REPLY BRIEF ON THE MERITS 

INTRODUCTION 

The County contends immunity under the Government 

Claims Act is not confined to tort claims for damages and that, in 

any event, the Hospitals’ action for reimbursement under the 

Knox-Keene Act is such a claim.  The County is wrong on both 

points. 

First, as this Court has explained, “the immunity 

provisions of the [Government Claims] Act are only concerned 

with shielding public entities from having to pay money damages 

for torts.”  (City of Dinuba v. County of Tulare (2007) 41 Cal.4th 

859, 867 (City of Dinuba).  In other words, “Government Code 

immunities extend only to tort actions that seek money 

damages.”  (Schooler v. State of California (2000) 85 Cal.App.4th 

1004, 1013 (Schooler), emphasis added.)  The County’s different 

and more expansive view of immunity should be rejected. 

Second, the Hospitals’ claim for the full reimbursement to 

which they are entitled under the Knox-Keene Act (not 

necessarily the full amount billed) does not “ ‘sound in tort’ ” 

(Long Beach Memorial Medical Center v. Kaiser Foundation 

Health Plan, Inc. (2021) 71 Cal.App.5th 323, 338 (Long Beach), 

nor does it seek damages (City of Dinuba, supra, 41 Cal.4th at 

p. 867).  

The County, in one of several diversions, includes in its 

answer an irrelevant discussion of the administrative remedies 

available through Valley Health Plan and the Department of 

Managed Healthcare (Department).  Emergency healthcare 
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service providers (emergency providers) who contend a health 

care service plan (health plan or plan) underpaid the 

reimbursement to which the emergency providers are entitled by 

statute may pursue these administrative remedies.  But they are 

voluntary and nonbinding.  The Legislature did not say those 

remedies supplant judicial review, and the County does not 

assert otherwise. 

For its part, the Department has repeatedly acknowledged 

that the Legislature has not empowered the Department to 

render a binding adjudication in a dispute like this one 

concerning the amount of reimbursement due an emergency 

provider in an individual case.  The Department expects courts to 

adjudicate those disputes. 

 Ultimately, the substance of the Hospitals’ action, rather 

than its form, should determine whether Government Claims Act 

immunities apply.  The Hospitals could amend the form of their 

pleading to seek the same relief sought below by a petition for 

writ of mandate, to which the County would not be immune.  The 

fact that the Hospitals pleaded a breach of implied-in-law 

contract should not work to their disadvantage.   

The County responds that mandate is unavailable to 

control a public entity’s exercise of discretion.  But that argument 

assumes the County’s duty of reimbursement is discretionary.  As 

this Court and others have held, and as the Hospitals explained 

in their opening brief and explain again below, the County does 

not have discretion to reimburse emergency providers in any 

amount the County chooses.  It has a mandatory duty to pay 
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reasonable and customary value.  If the County fails to do so, the 

courts are fully capable of fashioning relief. 

Even if the basic immunity granted by Government Code 

section 815 would otherwise apply, under the exception clause in 

section 815 (“[e]xcept as otherwise provided by statute”), the 

Hospitals’ action for reimbursement is proper under Government 

Code section 815.6.  That section expressly provides that public 

entities can be liable for violating a mandatory statutory duty.  

Again, the County responds that its statutory reimbursement 

duty ultimately is discretionary, not mandatory.  In the County’s 

view, while it must reimburse the Hospitals in some amount, the 

exact amount is totally within the County’s discretion  For the 

reasons discussed in the opening brief and as elaborated below, 

the Court should reject the County’s position. 

Finally, the County gratuitously attacks hospital pricing 

and billing practices generally, and these Hospitals’ practices 

specifically.  This attack appears to be a preview of the County’s 

defense to the merits of the Hospitals’ claims.  But that defense is 

premature and irrelevant in this Court, where the only issue 

presented concerns application of the Government Claims Act 

and the threshold question whether the Hospitals can maintain 

their action.  The Court should disregard the County’s irrelevant 

attack, to which the Hospitals will not respond at this stage. 

The Legislature expressed its intent that the Knox-Keene 

Act apply to all health plans, public and private.  (Health & Saf. 

Code, § 1399.5.)  To hold that the Act’s reimbursement 

requirement is judicially enforceable against private health plans 
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only, freeing public plans to pay reimbursement in any amount 

they choose (as the County did in this case), would thwart the 

Legislature’s intent.  Emergency providers may not lawfully 

distinguish between patients who are members of private versus 

public health plans.  The emergency providers’ rights to recover 

for the services they render should not depend on distinctions 

over which they have no control. 

For this reason and all those discussed in the opening brief 

and below, the Court should answer the issue presented in the 

negative:  the County is not immune under the Government 

Claims Act from an action seeking reimbursement for emergency 

medical care provided to enrollees in the County’s health plan.  

The Court of Appeal’s contrary decision should be reversed. 

LEGAL ARGUMENT 

I. Government Code section 815 does not immunize the 
County from the Hospitals’ action for reimbursement 
due under the Knox-Keene Act.  Section 815 bars 
only common law tort claims for damages, which the 
Hospitals are not pursuing. 

A. The Hospitals’ claim for reimbursement is not a 
common law tort claim. 

As explained in the opening brief, this Court and others 

have held the Government Claims Act immunizes public entities 

against common law tort claims for damages, but the immunity 

extends no further.  The Hospitals’ reimbursement action does 

not assert a common law tort claim for damages.  (OBOM 22–29.) 

The County disagrees with the Hospitals’ characterizations 

of both the scope of the Government Claims Act and the nature of 
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the Hospitals’ action.  First, citing no supporting case, the County 

contends the immunities created by the Government Claims Act 

are not limited to tort claims but apply “to all claims for ‘money 

or damages’ other than contract claims.”  (ABOM 47; see ABOM 

38 [asserting the Government Claims Act bars “any claims for 

‘money or damages’ other than contract claims” unless a statute 

expressly authorizes the claim].)  Second, the County contends 

the Hospitals’ reimbursement action seeks “a quantum of 

compensatory damages.”  (ABOM 38; see ABOM 40–45.) 

The County is wrong on both points.  Having already 

addressed these issues in the opening brief (OBOM 22–29), we 

reply only briefly here. 

“Government Code immunities extend only to tort actions 

that seek money damages.”  (Schooler, supra, 85 Cal.App.4th at 

p. 1013, emphasis added.)  Government Code section 815 in 

particular “was designed to eliminate public entity liability based 

upon common law tort claims.”  (Lonberg v. City of Riverside 

(C.D.Cal. 2004) 300 F.Supp.2d 942, 946 (Lonberg).)   

This Court and others agree.  (See OBOM 23–24; Quigley v. 

Garden Valley Fire Protection Dist. (2019) 7 Cal.5th 798, 803 

[Government Code section 815 “makes clear that under the 

[Government Claims Act], there is no such thing as common law 

tort liability for public entities”]; Guzman v. County of 

Monterey (2009) 46 Cal.4th 887, 897 [“Under the Government 

Claims Act [citation], there is no common law tort liability for 

public entities in California”]; Eastburn v. Regional Fire 

Protection Authority (2003) 31 Cal.4th 1175, 1183 (Eastburn) 
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[Government Code section 815 is concerned with public entities’ 

“tort liability”]; Lopez v. Southern Cal. Rapid Transit Dist. (1985) 

40 Cal.3d 780, 785, fn. 2 [quoting Government Code section 815 

and explaining “[t]hus, in California, all government tort liability 

must be based on statute”]; Torres v. Department of Corrections & 

Rehabilitation (2013) 217 Cal.App.4th 844, 850 [“there is no 

common law tort liability for public entities in California”]; 

Haskins v. San Diego County Dept. of Public Welfare (1980) 100 

Cal.App.3d 961, 965 [in light of Government Code section 815, 

“[t]here is no ‘common law’ imposition of tort liabilities on 

governmental entities in California”]; Shoval v. Sobzak (S.D.Cal., 

Aug. 31, 2009, No. 09-CV-01348-H) 2009 WL 2780155, at p. *4 

[nonpub. opn.] [“The [Government Claims Act] provides the 

exclusive scope of tort liability for government entities and 

employees.  [Citation.]  Common law governmental tort liability 

was eliminated by the [Act].” (citation omitted)].)   

The County suggests the “Legislature’s deliberate choice 

not to use the word ‘tort’ in the [Government Claims] Act” reflects 

a legislative determination that immunity under the Act can 

extend beyond torts.  (ABOM 14; see ABOM 47.)  This Court 

considered and rejected that very argument in Kizer v. County of 

San Mateo (1991) 53 Cal.3d 139.  There, the Court noted that, 

while the Legislature avoided the word “tort,” the Legislature 

also stated “ ‘the practical effect of this section [Government Code 

section 815] is to eliminate any common law governmental 

liability for damages arising out of torts.’ ”  (Id. at p. 145, fn. 4, 

emphasis added.)  The Court further noted that “the introductory 
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comment to the Tort Claims Act as a whole states that ‘a statute 

should be enacted providing that public entities are not liable for 

torts unless they are declared to be liable by an enactment.’ ”  

(Ibid., emphasis added.)  The Court concluded:  “Clearly, the 

emphasis of the Tort Claims Act is on torts.”  (Ibid.) 

The Hospitals do not allege a common law tort claim.  They 

allege the County violated a statutory duty, which is not a 

common law tort claim. (See Lonberg, supra, 300 F.Supp.2d at 

p. 946 [“Plaintiff does not allege a common law tort claim, he 

alleges the violation of a statute”].) 

The Hospitals seek redress for the County’s statutory 

violation under an implied-in-law contract theory, i.e., quantum 

meruit (vol. 2, exh. 12, pp. 293–294), which multiple courts have 

recognized as a proper legal theory by which to enforce a health 

plan’s reimbursement duty under the Knox-Keene Act.  (OBOM 

21–22; see Long Beach, supra, 71 Cal.App.5th at p. 335 [“If a 

hospital or other medical provider believes that the amount of 

reimbursement it has received from a health plan is below the 

‘reasonable and customary value’ of the emergency services it has 

provided, the hospital or provider may assert a quantum meruit 

claim against the plan to recover the shortfall”]; Bell v. Blue 

Cross of California (2005) 131 Cal.App.4th 211, 216 (Bell) [Health 

and Safety Code section 1371.4 does not preclude a private 

enforcement action on a quantum meruit theory]; John Muir 

Health v. Global Excel Management (N.D.Cal., Nov. 21, 2014, No. 

C-14-04226 DMR) 2014 WL 6657656, at p. *3 [nonpub. opn.] 

[“Several California courts have concluded that medical providers 
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may bring private actions for violations of [s]ection 1371.4 under” 

a quantum meruit theory].) 

A “cause of action for breach of an implied contract does not 

‘sound in tort.’ ”  (See Long Beach, supra, 71 Cal.App.5th at 

p. 338, citing Newfield v. Insurance Co. of the West (1984) 156 

Cal.App.3d 440, 445.)   

Indeed, the court in Long Beach specifically declined to 

treat a claim for underpayment of reimbursement due under the 

Knox-Keene Act as a tort claim.  The court held that, for reasons 

of relevant public policy, it would not recognize a tort duty on the 

part of a health plan not to underpay reimbursement to an 

emergency provider:  “The relevant policy considerations counsel 

against recognizing a legal duty by health plans—compensable 

via a tort—not to reimburse hospitals and other medical 

providers of emergency medical services at an amount less than 

the ‘reasonable and customary value’ of those services.”  (Long 

Beach, supra, 71 Cal.App.5th at p. 337, emphasis added.)  The 

court explained that “tort ‘liability . . . for purely economic losses 

is “the exception, not the rule.” ’ ”  (Id. at p. 338.)  To recognize 

underpayment of reimbursement as a tort would upset the Knox-

Keene Act’s “comprehensive government regulation” of the 

economic relationship between health plans and emergency 

providers.1  (Long Beach, at p. 338.)   

 
1  The County contends that, when the Government Claims Act 
was enacted in 1963, California courts “disfavored” quantum 
meruit claims, i.e., implied-in-law contract claims, against public 
entities.  (ABOM 50–51.)  The County speculates that, if the 
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  In sum, section 815 of the Government Claims Act 

immunizes public entities against liability only for common law 

tort claims for damages.  An emergency provider’s claim against 

a health plan for breach of the plan’s statutory duty to reimburse 

the provider for emergency services rendered is not a common 

law tort claim.  Section 815, therefore, does not apply to 

immunize a public entity against liability for such a claim. 

B. The Hospitals’ claim for reimbursement is not a 
claim for damages. 

Another reason why Government Code section 815 does not 

apply to bar the Hospitals’ reimbursement action is because the 

Hospitals do not seek damages; they seek statutorily mandated 

reimbursement.  (OBOM 26–29.)   

The County first responds with a procedural challenge.  

The County asks the Court not to consider the Hospitals’ 

argument because they did not present it below.  (ABOM 33, 39.)   

The County’s procedural challenge should be rejected.  This 

Court can and often does consider legal arguments not raised in 

the Court of Appeal when (1) the argument was raised in the 

petition for review, (2) it involves a purely legal issue of public 

importance not turning on disputed facts, (3) it has been fully 

briefed in this Court, and/or (4) it is pertinent to a proper 

 
Legislature considered such claims at all, it would have regarded 
them as “torts.”  (ABOM 51.)  The County’s speculation is no 
justification for rejecting the Hospitals’ position when courts have 
since clarified that implied-in-law contract claims against public 
entities do not sound in tort.  (Long Beach, supra, 71 Cal.App.5th 
at p. 338.)  
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disposition of the cause.  (People v. Superior Court (Ghilotti) 

(2002) 27 Cal.4th 888, 901 & fn. 5 [“In a number of cases, this 

court has decided issues raised for the first time before us, where 

those issues were pure questions of law, not turning upon 

disputed facts, and were pertinent to a proper disposition of the 

cause or involved matters of particular public importance”]; see, 

e.g., Today’s Fresh Start, Inc. v. Los Angeles County Office of 

Education (2013) 57 Cal.4th 197, 215 [“we have discretion to 

consider on appeal purely legal issues raised in a petition for 

review”]; Temple Community Hospital v. Superior Court (1999) 20 

Cal.4th 464, 469, fn. 2 [considering issue not raised in Court of 

Appeal where “[t]he issue is one of public importance, is 

presented by the case before us, and has been fully argued in this 

court”].) 

Considering new issues (or reframing existing issues) is 

particularly appropriate when reviewing an order sustaining a 

demurrer without leave to amend, such as the order the Court of 

Appeal issued in this case. (County of Santa Clara v. Superior 

Court (2022) 77 Cal.App.5th 1018, 1035–1036 (Santa Clara); see 

Code Civ. Proc., § 472c, subd. (a); City of Stockton v. Superior 

Court (2007) 42 Cal.4th 730, 746 [“The issue of leave to amend is 

always open on appeal, even if not raised by the plaintiff”].) 

Here, all these factors counsel in favor of this Court 

considering the issue whether reimbursement under the Knox-

Keene Act constitutes tort damages.  Not only is the issue purely 

legal, it was raised in the Hospitals’ unanswered petition for 

review (see PFR 29–31) and it has now been fully briefed (OBOM 
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22–29; ABOM 40–45).   Moreover, the issue is exceptionally 

important because it affects emergency providers and public 

health plans throughout the state and will impact the funding of 

California’s emergency healthcare delivery system.  The Court 

can and should consider the Hospitals’ argument, which is 

pertinent, indeed essential, to a proper disposition of the issue 

this Court itself framed for review. 

On the merits, the County contends the Hospitals’ claim for 

reimbursement owed under the Knox-Keene Act is a claim for 

“compensatory damages.”  (ABOM 40–45, original formatting 

omitted.)  The County is mistaken.   

When a health plan reimburses an emergency provider for 

the reasonable and customary value of emergency services 

rendered, the health plan is not paying compensatory damages.  

It is fulfilling a statutory duty of reimbursement.  Whether the 

plan pays voluntarily or under compulsion of court order should 

make no difference.  In either case, the plan is simply fulfilling its 

statutory duty to reimburse the emergency provider for services 

rendered to plan enrollees.   

City of  Dinuba illustrates this point.  The plaintiffs there 

sought to compel the public entity defendants “to perform their 

express statutory duty” to properly calculate and disburse tax 

revenues allegedly owed to plaintiffs.  (City of Dinuba, supra, 41 

Cal.4th at pp. 862, 867.)  Citing Government Code section 814, 

which withholds immunity when the plaintiff is seeking relief 

“other than money damages” (City of Dinuba, at p. 867), the 

Court held the defendants were not immune from liability: 
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[T]he immunity provisions of the Act are only 
concerned with shielding public entities from having 
to pay money damages for torts.  [Citation.]  Section 
814 explicitly provides that liability based on contract 
or the right to obtain relief other than money 
damages is unaffected by the Act. Plaintiffs do not 
seek damages; they seek only to compel defendants to 
perform their express statutory duty. While 
compliance with the duty may result in the payment of 
money, that is distinct from seeking damages. 

(Ibid., emphasis added; see Los Angeles County v. State Dept. of 

Public Health (1958) 158 Cal.App.2d 425, 446, fn. 7 (State Dept. 

of Public Health) [an order directing a public official to pay 

money owed in the course of the official’s statutory duties is not a 

“money judgment[ ]”].) 

Like the plaintiffs in City of Dinuba, the Hospitals seek a 

judgment or order compelling the County to discharge its 

statutory duty under the Knox-Keene Act.  Though such a 

judgment or order would eventually result in the County 

disbursing funds to the Hospitals, that does not make the 

Hospitals’ action one for “damages,” as City of Dinuba clarifies.  

The Hospitals are not seeking “a quantum of compensatory 

damages.”  (ABOM 38.) 

The analysis in City of Dinuba also lays to rest the 

County’s alternative contention that, even if the Hospitals are not 

seeking “damages,” they are seeking “money,” hence the 

exception to immunity recognized in Government Code section 
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814 does not apply.2  (ABOM 40–43.)  But the same was true in 

City of Dinuba:  the plaintiffs were seeking relief in the form of 

money from the public entity defendants.  Yet the Court held 

section 814 withheld immunity. 

Although Government Code section 814 may suggest a 

difference between two forms of relief, “money” and “damages,” 

City of Dinuba construed the statute, consistent with the purpose 

of the Government Claims Act, to refer to a single form of relief, 

“money damages.” (City of Dinuba, supra, 41 Cal.4th at p. 867.)  

The plaintiffs in City of Dinuba were seeking money, but the 

Court held they were seeking “other than money damages.”  

(Ibid.)  Under section 814, therefore, the Government Claims 

Act’s immunity provisions did not apply.  (Ibid.)  The Court’s 

reading of section 814 has endured without question or legislative 

response for more than 15 years. 

In sum, the Hospitals’ reimbursement action seeks “other 

than money damages.”  (City of Dinuba, supra, 41 Cal.4th at 

p. 867.)  For this reason as well, the immunity provided by 

Government Code section 815 does not apply.  The County is not 

immune from the Hospitals’ action. 

 
2  Section 814 states:  “Nothing in this part affects liability based 
on contract or the right to obtain relief other than money or 
damages against a public entity or public employee.” 
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C. The County’s discussion of voluntary, 
nonbinding administrative remedies merely 
confirms that the courts alone have the 
authority to finally adjudicate disputes over 
reimbursement under the Knox-Keene Act. 

The issue presented is whether the Government Claims Act 

immunizes the County from the Hospitals’ action seeking 

reimbursement for emergency services rendered to Valley Health 

Plan enrollees.  The County redirects attention to the 

administrative remedies available to dissatisfied emergency 

providers and the Department’s enforcement powers under the 

Knox-Keene Act.  The County’s discussion is not directly relevant 

to the issue presented, but the discussion indirectly proves the 

Hospitals’ point:  judicial oversight is essential.   

According to the County, the Knox-Keene Act and 

accompanying regulations “contemplate informal dispute 

resolution” and regulation of health plans’ reimbursement 

methodology, not litigation in which a factfinder might “displace 

the County’s chosen methodology.”  (ABOM 44.)  The County also 

proclaims that dissatisfied emergency providers have no “need to 

engage in litigation” because these informal, nonbinding and 

indirect avenues of potential relief are available.  (ABOM 19.)  

The County’s arguments miss the mark in several respects. 

First, the Hospitals’ action would not require the factfinder 

to “displace” any general methodology the County uses to 

calculate reasonable and customary value of emergency services.  

The factfinder would be asked only to decide whether the amount 

the County paid under the circumstances of this case satisfied the 

County’s statutory duty.  Reimbursement methodologies are 
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different from reimbursement decisions in particular cases.  

While the Department regulates “deficient reimbursement 

methodolog[ies]” (RJN, exh. F, p. 2) and “unjust payment 

pattern[s]” (Health & Saf. Code, § 1371.37), it disclaims any 

authority to regulate or adjudicate reimbursement disputes in 

particular cases such as this (pp. 24–25, post). 

Second, the issue presented is not whether the Hospitals 

need to engage in litigation.  The issue presented is whether they 

can engage in litigation against the County when the 

administrative remedies prove inadequate, as they did here.3   

The County asserts that, as required by the Knox-Keene 

Act (Health & Saf. Code, § 1367, subd. (h)(2)), Valley Health Plan 

offers an internal procedure for resolving disputes over 

reimbursements to noncontracting providers (ABOM 19).  But the 

County does not suggest Valley Health Plan’s procedure is 

exclusive or binding, or that the Legislature or the Department 

intended it to substitute for judicial review. 

The County also mentions the Department’s internal 

dispute resolution process.  (ABOM 22–23.)  According to its 

website, the Department “has established an Emergency Services 

Independent Dispute Resolution Process (IDRP),” which it 

describes as “a fast, fair and cost-effective way to resolve claim 

payment disputes.”  (Cal. Dept. of Managed Health Care, 

Emergency Services Independent Dispute Resolution Process 

(IDRP) <https://www.dmhc.ca.gov/FileaComplaint/Provider 

 
3  The Hospitals allege they pursued Valley Health Plan’s 
internal appellate process to no avail.  (OBOM 15.)   

https://www.dmhc.ca.gov/FileaComplaint/ProviderComplaintAgainstaPlan/EmergencyServicesIndependentDisputeResolutionProcess.aspx
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ComplaintAgainstaPlan/EmergencyServicesIndependentDispute 

ResolutionProcess.aspx> [as of Jan. 18, 2023], emphasis omitted.)  

Administrative dispute resolution mechanisms provide 

undoubted benefits.  Some disputes are suited to cheaper and 

quicker resolution in this fashion.  But other disputes are not, in 

the same way that the widespread availability of informal 

mediation has not eliminated the need for courts to resolve civil 

disputes. 

Here, the Department’s procedure is voluntary and 

nonbinding.  The Department recognizes that if either the health 

plan or the emergency provider is dissatisfied with the results of 

the process, it may need to seek relief through other “legal” 

means, i.e., litigation:  “[The Department] feels that IDRP 

decisions may offer providers and payors a fast, fair and cost-

effective alternative to other slower and more costly legal 

remedies. As such, the parties are encouraged to comply with the 

decision issued by the Emergency Services IDRP External 

Reviewer.”  (Cal. Dept. of Managed Health Care, Emergency 

Services Independent Dispute Resolution Process (IDRP) 

<https://www.dmhc.ca.gov/FileaComplaint/ProviderComplaintAg 

ainstaPlan/EmergencyServicesIndependentDisputeResolutionPro 

cess.aspx> [as of Jan. 18, 2023], emphasis added.)   

The County quotes a trial court brief the Department filed 

in 2008, in which the Department described itself as “ ‘the 

exclusive enforcement agency for violations of the Knox-Keene 

Act.’ ”  (ABOM 20.)  If the County means to suggest the 

Department envisions no role for the courts in enforcing the 

https://www.dmhc.ca.gov/FileaComplaint/ProviderComplaintAgainstaPlan/EmergencyServicesIndependentDisputeResolutionProcess.aspx
https://www.dmhc.ca.gov/FileaComplaint/ProviderComplaintAgainstaPlan/EmergencyServicesIndependentDisputeResolutionProcess.aspx
https://www.dmhc.ca.gov/FileaComplaint/ProviderComplaintAgainstaPlan/EmergencyServicesIndependentDisputeResolutionProcess.aspx
https://www.dmhc.ca.gov/FileaComplaint/ProviderComplaintAgainstaPlan/EmergencyServicesIndependentDisputeResolutionProcess.aspx
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Knox-Keene Act’s reimbursement requirement, the County is 

mistaken.  The quoted language appeared in the context of a 

discussion of the Department’s authority vis-à-vis other state 

agencies, not its authority vis-à-vis the courts.  (RJN, exh. G, 

p. 21.)  Elsewhere in the same brief, the Department confirmed 

its previously stated position (OBOM 10–11, 16–17 & fn. 3, 21, 

42–43) that the courts also have a role to play: 

[Emergency] [p]roviders are already entitled to full 
reimbursement from health plans for all reasonable 
charges associated with a medical emergency and 
have the right to seek recovery for those charges 
directly from the plans either in court or through 
dispute resolution systems. 

(RJN, exh. G, p. 9, emphasis added; see RJN, exh. G, p. 18  

[referring to “the available legal and dispute resolution options 

open to” a health care provider when the health plan pays less 

than the provider’s billed charges (emphasis added)].) 

The courts have agreed with the Department that its power 

to enforce the Knox-Keene Act is not exclusive and that private 

parties may seek to enforce the Act in court by bringing actions 

available under common law, such as claims based on implied-in-

law contract, i.e., quantum meruit.4  (See, e.g., Coast Plaza 

 
4  The Knox-Keene Act contemplates that health plans may be 
held liable under legal theories not rooted in that Act.  (See 
Health & Saf. Code, § 1371.25 [“A plan . . . and providers are each 
responsible for their own acts or omissions, and are not liable for 
the acts or omissions of, or the costs of defending, others.  Any 
provision to the contrary in a contract with providers is void and 
unenforceable.  Nothing in this section shall preclude a finding of 
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Doctors Hospital v. UHP Healthcare (2002) 105 Cal.App.4th 693, 

706.)   

Indeed, the courts must play a role because, as the 

Department explained to the Court of Appeal in Bell, the 

Legislature did not grant the Department authority to render a 

binding adjudication of a dispute between a health plan and an 

emergency provider over the proper amount of reimbursement:   

While the Department has the power to require a 
health plan to re-adjudicate claims paid pursuant to 
a deficient reimbursement methodology, this 
authority is not equivalent to rendering a judicial 
determination between two parties disputing over 
what constitutes the reasonable and customary value 
of a specific physician’s services. . . .   

 [¶] . . . [¶] 

. . .[T]he Knox-Keene Act does not authorize the 
Department to set specific reimbursement levels or to 
exercise jurisdiction over providers by adjudicating 
individual payment disputes that arise between 
providers and health plans.  Should the Department 
attempt to adjudicate such claims, its decisions would 
not be binding upon the individual providers or upon 
health plans that contest the Department’s authority 
to set reimbursement rates.        

(RJN, exh. F, p. 2, emphasis added; see Children’s Hospital 

Central California v. Blue Cross of California (2014) 226 

 
liability on the part of a plan, . . . or a provider, based on the 
doctrines of equitable indemnity, comparative negligence, 
contribution, or other statutory or common law bases for 
liability.”].) 
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Cal.App.4th 1260, 1273 [In adopting California Code of 

Regulations, title 28, section 1300.71, subdivision (a)(3)(B), the 

Department “intended that reasonable value be based on the 

concept of quantum meruit and that value disputes be resolved by 

the courts.  In fact, the [Department] has acknowledged that, 

unlike the courts, it ‘ “lacks the authority to set specific 

reimbursement rates under theories of quantum meruit and the 

jurisdiction to enforce a reimbursement determination on both 

the provider and the health plan.” ’ ” (Emphasis added)], 

superseded by statute on another ground as stated in Dignity 

Health v. Local Initiative Health Care Authority of Los Angeles 

County (2020) 44 Cal.App.5th 144, 160–161.) 

“The construction of a statute by the executive department 

charged with its administration is entitled to great weight and 

substantial deference.”  (Bell, supra, 131 Cal.App.4th at p. 217, 

fn. 8.)  The County’s apparent view that litigation is 

unnecessary—because the Department can enforce the County’s 

duty to pay reasonable and customary reimbursement (ABOM 

37; see RJN 8)—is contrary to the Department’s own 

understanding of its authority under the Knox-Keene Act.5  

 
5  The County also misreads the Court of Appeal’s opinion to 
support the County’s view.  (ABOM 35.)  The Court of Appeal 
merely noted the Department has authority to review providers’ 
“dispute resolution mechanisms” and “unfair payment patterns.”  
(Santa Clara, supra, 77 Cal.App.5th at p. 1032; see, e.g., vol. 3, 
exh. 26, pp. 693–694 [consent agreement concerning health plan’s 
“payment methodology,” requiring plan to adopt a “revised 
reimbursement methodology”].)  The Court of Appeal did not 
state or hold the Department has authority to adjudicate a 
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Given the Department’s acknowledged inability to 

adjudicate disputes over reimbursement, the courts must have 

the power to do so, unimpeded by a health plan’s claim of 

immunity.  The Knox-Keene Act applies equally to both public 

and private health plans.  (Health & Saf. Code, § 1399.5.)  Both 

types of plans should be subject to the same remedies in case of a 

dispute over statutory reimbursement.  Yet the Court of Appeal’s 

decision and the County’s arguments would deny an emergency 

provider the right to seek judicial relief against an underpaying 

public health plan only.  To allow any health plan—public or 

private—to determine reimbursement rates for specific 

emergency services without fear of regulatory or judicial scrutiny 

is, in the Department’s words, “an invitation for abuse.”  (RJN, 

exh. F, p. 5.) 

Moreover, emergency providers are required by law to 

render emergency services to all comers, regardless of their 

insurance status.  (OBOM 13, 37.)  Indeed, providers are barred 

even from inquiring about a patient’s insurance status before 

rendering emergency services.  (Centinela Freeman Emergency 

Medical Associates v. Health Net of California, Inc. (2016) 1 

Cal.5th 994, 1018 (Centinela).)  The provider’s right to judicial 

review of a health plan’s alleged underpayment of reimbursement 

should not depend on a happenstance over which the provider 

has no control—the type of health plan to which the emergency 

patient belongs.   

 
dispute over the amount of reimbursement in a particular case, 
authority the Department itself has disclaimed. 
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D. The Hospitals could amend their pleading to 
include a petition for writ of mandate, to which 
the County would not be immune.  

As explained in the opening brief, the Hospitals could 

amend their pleading to include a petition for writ of mandate, 

against which the County would not be immune.  (OBOM 29–33; 

Gov. Code, § 814; see Canova v. Trustees of Imperial Irrigation 

Dist. Employee Pension Plan (2007) 150 Cal.App.4th 1487, 1493.)  

The substance, not the form, of the Hospital’s pleading should 

determine whether the Government Claims Act immunizes the 

County from the Hospitals’ action.  (OBOM 29–33.) 

The County responds by reprising an argument this Court 

and others have already rejected.  The County argues that 

because “there is no fixed method for calculating” reasonable and 

customary rates (ABOM 15), the County necessarily enjoys 

discretion to determine the amount to reimburse the Hospitals.  

Based on that premise, the County disputes that the Hospitals 

could obtain reimbursement by a petition for writ of mandate 

because a writ cannot control a public entity’s exercise of 

discretion.  (ABOM 15, 63–66.)   

The County’s premise—that it enjoys total discretion to 

reimburse the Hospitals in any amount it chooses—is false.  A 

health plan “does not have ‘unfettered discretion to determine 

unilaterally the amount it will reimburse a noncontracting 

provider.’ ”  (Prospect Medical Group, Inc. v. Northridge 

Emergency Medical Group (2009) 45 Cal.4th 497, 508 (Prospect).)  

Rather, the health plan has a duty to pay “the reasonable and 

customary value” of the emergency services.  (Cal. Code Regs., tit. 
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28, § 1300.71, subd. (a)(3)(B).)  When the health plan fails to do 

so, a court is fully capable of determining what that “reasonable 

and customary value” is, as courts routinely do in other contexts.  

(See, e.g., Code Civ. Proc., § 2034.470 [empowering court to 

determine reasonable expert witness deposition fee based on 

specified factors, including “the ordinary and customary fees 

charged by similar experts for similar services within the 

relevant community”].) 

Indeed, the law is settled that an emergency provider can 

seek a judicial determination of the reasonable and customary 

value of its services when a private health plan has underpaid 

reimbursement.  (OBOM 20–22.)  In those cases, courts do not 

“step into the [health plan’s] shoes to supplant its discretionary 

determinations.”  (ABOM 62.)  Rather, courts determine and 

enforce the health plan’s statutory obligation.  Nor do courts 

“usurp the [Department’s] regulatory role in determining 

whether a plan has adequately complied with the 

Reimbursement Regulation.”  (ABOM 65.)  As previously 

explained, the Department’s regulatory role does not include the 

power to adjudicate a dispute between a health plan and an 

emergency provider over the amount of reimbursement.  (See 

ante, pp. 24–25.)  Courts would play the same role in deciding 

actions brought against public health plans. 

Courts have issued writs of mandate to compel a public 

agency to recalculate sums owed the petitioner under a statutory 

scheme.  (See, e.g., Los Angeles County v. Riley (1942) 20 Cal.2d 

652, 653–654, 660–662 [issuing writ of mandate compelling state 
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official to recalculate credits owed to county under statutory 

scheme governing aid to needy children]; State Dept. of Public 

Health, supra, 158 Cal.App.2d at pp. 432–433, 447 [affirming 

writ of mandate in dispute over amounts payable by state to 

subsidize county’s cost of treating tuberculosis patients].) 

The County cites Hensler v. City of Glendale (1994) 8 

Cal.4th 1, 13–14, fn. 6, for the proposition “that mandamus 

cannot be used as a vehicle for seeking ‘damage[s] predicated on 

acts for which the Government Code provides immunity.’ ”  

(ABOM 66.)  That is not what Hensler said.  In the passage to 

which the County refers, Hensler was explaining the Court’s 

holding in HFH, Ltd. v. Superior Court (1975) 15 Cal.3d 508: “We 

held that the plaintiff could not add a tort claim for damage 

predicated on acts for which the Government Code provides 

immunity . . . .”  (Hensler, at p. 14, fn. 6.)  In other words, a 

plaintiff cannot circumvent the Government Claims Act by 

“add[ing]a tort claim for damage” to a petition for writ of 

mandate.  But that rule would not apply here.  The Hospitals did 

not plead a tort claim for damage, and they do not intend to add 

one to their complaint.  (OBOM 22–29; ante, pp. 10–19.) 

The prospect that the Hospitals, if successful, would 

recover additional reimbursement, in the form of money, from the 

County would not preclude the Hospitals from proceeding by a 

petition for writ of mandate:  “[M]andamus may be brought to 

start the chain of action designed to compel a ministerial duty by 

a public officer, even if the ultimate goal may be recovery of a 

sum of money.”  (Holt v. Kelly (1978) 20 Cal.3d 560, 565, fn. 5.) 
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II. Alternatively, Government Code section 815.6 
authorizes an action against the County for 
statutory reimbursement.  

Government Code section 815 provides that a public entity 

is not liable for an injury “[e]xcept as otherwise provided by 

statute.”  As explained in the opening brief, Government Code 

section 815.6 is a statute that “otherwise provides” within the 

meaning of section 815.  Accordingly, if this Court concludes 

section 815 would otherwise immunize the County from the 

Hospitals’ reimbursement action, the Court should further hold 

that section 815.6 controls over section 815 and expressly 

authorizes a private right of action to enforce the County’s 

statutory duty of reimbursement.  (OBOM 33–38.) 

The County devotes a section of its brief (ABOM 52–56) to 

an argument that “the Knox-Keene Act does not provide a private 

right of action” (ABOM 52, original formatting omitted) and thus 

does not “otherwise provide” for the County’s liability within the 

meaning of the exception clause in Government Code section 815.  

The County cites Eastburn, supra, 31 Cal.4th at page 1183, in 

which this Court commented on the exception clause:  “As 

previously noted, ‘[a] public entity is not liable for an injury,’ 

‘[e]xcept as otherwise provided by statute.’  (Gov. Code, § 815.)  In 

other words, direct tort liability of public entities must be based 

on a specific statute declaring them to be liable, or at least 

creating some specific duty of care.” 

Whether the Knox-Keene Act provides a private right of 

action is beside the point.  The Hospitals do not purport to allege 

a private right of action under the Knox-Keene Act.  Rather, they 
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seek to enforce the County’s statutory duty by alleging a claim for 

breach of the implied-in-law contract that arose between the 

parties under the Knox-Keene Act and its regulations when the 

Hospitals, as required by law, rendered emergency services to 

enrollees in the County’s health plan. 

Eastburn confirms that the exception clause in Government 

Code section 815 applies when “a specific statute declar[es] 

[public entities] to be liable.”  (Eastburn, supra, 31 Cal.4th at 

p. 1183.)  Government Code section 815.6 does exactly that.  It 

states:  “Where a public entity is under a mandatory duty 

imposed by an enactment that is designed to protect against the 

risk of a particular kind of injury, the public entity is liable for an 

injury of that kind proximately caused by its failure to discharge 

the duty unless the public entity establishes that it exercised 

reasonable diligence to discharge the duty.”6  (Gov. Code, § 815.6, 

emphasis added.) 

“It is [Government  Code] section 815.6, not the predicate 

enactment, that creates the private right of action.”  (Haggis v. 

City of Los Angeles (2000) 22 Cal.4th 490, 499–500.)  Thus, it 

doesn’t matter for present purposes whether the Knox-Keene Act 

also creates a private right of action.   

As explained in the Hospitals’ opening brief (see OBOM 34–

38), Government Code section 815.6 applies here and creates a 

private right of action against the County to enforce its 

 
6  The County agrees the Hospitals are seeking redress for an 
“injury” as that word is used in Government Code section 815.6.  
(ABOM 51.) 
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mandatory duty to reimburse the Hospitals for emergency 

services rendered.   

Repeating an argument accepted by the Court of Appeal 

(Santa Clara, supra, 77 Cal.App.5th at p. 1030), the County 

contends Government Code section 815.6 does not apply here 

because, by its terms, it applies only when the public entity’s 

statutory duty is mandatory.  (ABOM 58–62.)  According to the 

County, its statutory duty of reimbursement is not mandatory 

but “involves the exercise of discretion” and is therefore 

unreviewable in court:  “[J]uries and courts cannot step into the 

County’s shoes to supplant its discretionary determinations 

. . . .”7  (ABOM 62.) 

In the opening brief, the Hospitals addressed and refuted 

the County’s mistaken argument concerning the nature of its 

statutory duty, whether mandatory or discretionary.  (See OBOM 

35–38.)  Among other flaws, the County’s argument is 

inconsistent with this Court’s decision in Prospect, supra, 45 

Cal.4th 497, 508, where the Court implicitly rejected the 

proposition that the health plan enjoys unreviewable discretion 

 
7  The County implies that judicial review would be superfluous 
because the Department’s “regulatory oversight and enforcement 
role” sufficiently check any abuse of discretion in calculating 
reimbursement.  (ABOM 62.)  As explained above, however, the 
Department lacks the power to disapprove or change the health 
plans’ reimbursement calculation in any individual case.  (See 
ante, pp. 24–25.)  Thus, if judicial review is unavailable, an 
emergency provider dissatisfied with a public health plan’s 
reimbursement calculation is left with two unsatisfactory options:  
take it or leave it. 
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to unilaterally determine the amount of reimbursement payable.  

(See OBOM 37–38.)   

The County cannot credibly deny it has a mandatory duty 

to pay noncontracting emergency providers the reasonable and 

customary value of the emergency services rendered.8  Therefore, 

to avoid application of Government Code section 815.6, the 

County artificially bifurcates its duty:  while it may have a 

mandatory duty to reimburse emergency providers in some 

amount, it enjoys discretion to set the amount in any particular 

 
8  “[H]ealth care service plans have a mandatory duty to pay for 
emergency medical services under [Health and Safety Code] 
section 1371.4, subdivision (b).”  (Calif. Emergency Physicians 
Med. Group v. PacifiCare of California (2003) 111 Cal.App.4th 
1127, 1131, emphasis added, disapproved on another ground in 
Centinela, supra, 1 Cal.5th at p. 1014, fn. 10); see Health & Saf. 
Code § 1371.4, subd. (b) [“A health care service plan . . . shall 
reimburse providers for emergency services and care provided to 
its enrollees, until the care results in stabilization of the enrollee” 
(emphasis added)]; id., § 1371, subd. (a)(1) [“A health care service 
plan . . . shall reimburse claims or a portion of a claim, . . . as soon 
as practicable, but no later than 30 working days after receipt of 
the claim by the health care service plan . . . .” (emphasis added)]; 
Cal. Code Regs., tit. 28, § 1300.71, subd. (a)(3) [“ ‘Reimbursement 
of a Claim’ ” means “the payment of the reasonable and 
customary value for the health care services rendered”]; YDM 
Management Co., Inc. v. Sharp Community Medical Group, 
Inc. (2017) 16 Cal.App.5th 613, 624 [“the Knox-Keene Act 
imposes a requirement that health care service plans must 
reimburse a provider who has provided emergency services or 
care to a health care service plan’s enrollee” (emphasis added)]; 
id. at p. 625 [when the emergency provider has no contract with 
the health plan, the plan “must reimburse” the provider “for ‘the 
reasonable and customary value’ of emergency services provided 
to the plan’s enrollee”].) 
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case because “there is no ‘mandatory’ methodology for calculating 

reimbursement rates for emergency services.”  (ABOM 61.)   

The court in Bell properly rejected that argument:  

“Although we agree that Blue Cross’s reimbursement obligation 

is not tied to a specific amount (Medicare or anything else), we do 

not agree that Blue Cross has unfettered discretion to determine 

unilaterally the amount it will reimburse a noncontracting 

provider . . . .  [¶] . . . [¶] . . . [T]he duty to reimburse must be read 

as a duty to pay a reasonable and customary amount for the 

services rendered.”  (Bell, supra, 131 Cal.App.4th at p. 220, 

emphasis added.)  The court correctly observed that if a health 

plan could unilaterally determine the reimbursement rate 

without judicial oversight, “the emergency care providers could be 

reimbursed at a confiscatory rate that, aside from being 

unconscionable, would be unconstitutional.”  (Ibid.)  

Indeed, under the County’s view of its discretion, it could 

decide that the reasonable and customary value of the emergency 

services the Hospitals provided was, say, $1,000, rather than the 

$144,000 the Hospitals billed—and no court could review that 

decision.   

The reasoning in Bell tracks the courts’ reasoning in cases 

discussing a related issue, public employees’ immunity for 

“discretionary” acts under Government Code section 820.2.9  (See 

 
9  Government Code section 820.2 states:  “Except as otherwise 
provided by statute, a public employee is not liable for an injury 
resulting from his act or omission where the act or omission was 
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Creason v. Department of Health Services (1998) 18 Cal.4th 623, 

633 (Creason) [cases involving claimed immunity for 

discretionary acts under section 820.2 “obviously are instructive 

in determining whether ‘mandatory acts’ liability should be 

imposed” under Government Code section 815.6].)   

The rationale for discretionary act immunity is “to ensure 

‘judicial abstention in areas in which the responsibility for basic 

policy decisions has been committed to coordinate branches of the 

government.’ ”  (Nunn v. State of California (1984) 35 Cal.3d 616, 

622 (Nunn); see ibid. [“immunity attaches to quasi-legislative 

policy decision-making areas which are sufficiently sensitive to 

justify blanket immunity”]; Creason, supra, 18 Cal.4th at 

pp. 633–634 [same].)  On the other hand, “ ‘operational’ or ‘street 

level’ ” decisions, i.e., decisions that implement or apply the 

established policy in individual cases, do not warrant immunity:  

“ ‘Discretionary immunity obtains if the action challenges the 

authorized prescription by legislative or executive-level 

management of institutional rules or decisions calculated to 

affect persons generally, rather than ad hoc decisions intended to 

apply such general rules or policies to specific individuals or 

factual events.’ ”  (Creason, at pp. 633–634, quoting Cal. 

Government Tort Liability Practice (Cont.Ed.Bar 3d ed. 1992) 

General Liability and Immunity Principles, § 2.119, p. 225, 

emphasis added.) 

 
the result of the exercise of the discretion vested in him, whether 
or not such discretion be abused.” 
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Here, the Legislature’s basic policy decision is enshrined in 

section 1371.4 of the Knox-Keene Act, which requires health 

plans to reimburse emergency providers for emergency services 

rendered.  (Health & Saf. Code, § 1371.4.)  The Department’s 

second-level policy decision is enshrined in the governing 

regulation, which provides that the required reimbursement 

must be based on the reasonable and customary value of the 

services and enumerates factors that should go into that 

determination.  (Cal. Code Regs., tit. 28, § 1300.71, subd. 

(a)(3)(B).) 

The County’s decision in this case to reimburse only about 

20 percent of the total amount the Hospitals billed for emergency 

services was a “street-level” decision, i.e., an ad hoc decision 

intended to apply the basic policy “ ‘to specific individuals or 

factual events.’ ”  (Creason, supra, 18 Cal.4th at pp. 633–634.)  

The County’s calculation of reasonable and customary value for 

the particular services the Hospitals rendered is not a basic 

policy decision, nor is it a decision “sufficiently sensitive to justify 

blanket immunity.”  (Nunn, supra, 35 Cal.3d at p. 622.) 

The County also points out that Government Code section 

815.6 affords the public entity a defense if it can establish it 

“exercised reasonable diligence to discharge [its] duty.”  (Gov. 

Code, § 815.6; see ABOM 60, fn. 15.)  The County is free to raise 

that defense, and the court may consider it.  But the parties first 

need to be in court, which cannot happen if the County is 

immune from the Hospitals’ action. 
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III. The County’s critique of hospital pricing and billing 
practices is irrelevant to the issue presented. 

The County devotes approximately six pages of its answer 

to a critique of hospital pricing and billing practices (ABOM 25–

30; see also ABOM 68 [“ruinous pricing and billing practices”]), 

including a targeted attack on the Hospitals and their parent 

company for allegedly excessive billings (ABOM 26–28, 44–45 

[“grossly inflated charges”]).  To support its critique, the County 

requests judicial notice of regulatory disclosures that supposedly 

reflect the Hospitals’ billed charges and costs during the years at 

issue.  (RJN, exhs. I-L.)  Oddly, the County disclaims any reliance 

on these disclosures “for the truth of the matter asserted” but 

offers them purportedly to show the Hospitals’ calculations of 

their billed charges and costs.  (RJN 13.)  In other words, despite 

the disclaimer, the County relies on these disclosures for the 

truth of the matter asserted. 

Whatever the purpose of the County’s request, the 

Hospitals cannot possibly defend themselves against accusations 

of excessive billings because no pertinent record has been made.  

This case has yet to advance beyond the pleading stage.  

Assuming this Court reverses and allows the Hospitals to seek 

relief in court, the County can then attempt to justify how it 

calculated the reimbursement amount.  Whether that effort 

properly involves a broader discussion of hospital costs and 

billing practices may be decided by the superior court.  At the 
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moment, however, the County’s allegations are premature and a 

distraction.10   

The case before this Court raises no issue of hospital 

pricing or billing practices, which are “already highly regulated.”  

(ABOM 29.)  The issue presented is whether the County is 

immune from a lawsuit asking the court to adjudicate the 

reasonable and customary value of emergency services rendered 

by the Hospitals to enrollees in the County’s health plan.  

Judicial oversight minimizes or eliminates the risks of both 

excessive billings by emergency providers and underpayment of 

reimbursement by health plans.  

The Hospitals’ calculations of their billed charges and costs 

have no conceivable relevance to the immunity issue before the 

Court.  The County is simply previewing a defense it will, 

presumably, raise if its immunity claim fails and the Hospitals 

are permitted to seek a judicial determination of the reasonable 

and customary value of their emergency services. 

  

 
10  Elsewhere in its brief, the County informs us that “courts have 
rebuffed parties’ efforts to rely on evidence of costs in actions for 
reimbursement for emergency services.”  (ABOM 45.)  If so, the 
County’s purpose for seeking judicial notice of the Hospitals’ 
alleged costs appears to be to inflame rather than to inform. 
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CONCLUSION 

For the foregoing reasons and those discussed in the 

opening brief, the Court of Appeal’s decision should be reversed.  

The Government Claims Act does not immunize the County from 

the Hospitals’ action, which should be permitted to proceed. 
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Barclays California Code of Regulations
Title 28. Managed Health Care


Division 1. The Department of Managed Health Care
Chapter 2. Health Care Service Plans (Refs & Annos)


Article 8. Self-Policing Procedures


28 CCR § 1300.71


§ 1300.71. Claims Settlement Practices.


Currentness


(a) Definitions.


(1) “Automatically” means the payment of the interest due to the provider within five (5)
working days of the payment of the claim without the need for any reminder or request by the
provider.


(A) If the interest payment is not sent in the same envelope as the claim payment, the plan or
the plan's capitated provider shall identify the specific claim or claims for which the interest
payment is made, include a statement setting forth the method for calculating the interest on
each claim and document the specific interest payment made for each claim.


(B) In the event that the interest due on an individual late claim payment is less than $2.00 at
the time that the claim is paid, a plan or plan's capitated provider that pays claims (hereinafter
referred to as “the plan's capitated provider”) may pay the interest on that claim along with
interest on other such claims within ten (10) calendar days of the close of the calendar month
in which the claim was paid, provided the plan or the plan's capitated provider includes with
the interest payment a statement identifying the specific claims for which the interest is paid,
setting forth the method for calculating interest on each claim and documenting the specific
interest payment made for each claim.


(2) “Complete claim” means a claim or portion thereof, if separable, including attachments and
supplemental information or documentation, which provides: “reasonably relevant information”
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as defined by section (a)(10), “information necessary to determine payer liability” as defined
in section (a)(11) and:


(A) For emergency services and care provider claims as defined by section 1371.35(j):


(i) the information specified in section 1371.35(c) of the Health and Safety Code; and


(ii) any state-designated data requirements included in statutes or regulations.


(B) For institutional providers:


(i) the completed UB 92 data set or its successor format adopted by the National Uniform
Billing Committee (NUBC), submitted on the designated paper or electronic format as
adopted by the NUBC;


(ii) entries stated as mandatory by NUBC and required by federal statute and regulations;
and


(iii) any state-designated data requirements included in statutes or regulations.


(C) For dentists and other professionals providing dental services:


(i) the form and data set approved by the American Dental Association;


(ii) Current Dental Terminology (CDT) codes and modifiers; and


(iii) any state-designated data requirements included in statutes or regulations.


(D) For physicians and other professional providers:
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(i) the Centers for Medicare and Medicaid Services (CMS) Form 1500 or its successor
adopted by the National Uniform Claim Committee (NUCC) submitted on the designated
paper or electronic format;


(ii) Current Procedural Terminology (CPT) codes and modifiers and International
Classification of Diseases (ICD-9CM or its successors) codes;


(iii) entries stated as mandatory by NUCC and required by federal statute and regulations;
and


(iv) any state-designated data requirements included in statutes or regulations.


(E) For pharmacists:


(i) a universal claim form and data set approved by the National Council on Prescription
Drug Programs; and


(ii) any state-designated data requirements included in statutes or regulations.


(F) For providers not otherwise specified in these regulations:


(i) A properly completed paper or electronic billing instrument submitted in accordance
with the plan's or the plan's capitated provider's reasonable specifications; and


(ii) any state-designated data requirements included in statutes or regulations.


(3) Except as required by section 1300.71.31, “Reimbursement of a Claim” means:


(A) For contracted providers with a written contract, including in-network point-of-service
(POS) and preferred provider organizations (PPO): the agreed upon contract rate;
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(B) For contracted providers without a written contract and non-contracted providers, except
those providing services described in paragraph (C) below: the payment of the reasonable
and customary value for the health care services rendered based upon statistically credible
information that is updated at least annually and takes into consideration: (i) the provider's
training, qualifications, and length of time in practice; (ii) the nature of the services provided;
(iii) the fees usually charged by the provider; (iv) prevailing provider rates charged in
the general geographic area in which the services were rendered; (v) other aspects of
the economics of the medical provider's practice that are relevant; and (vi) any unusual
circumstances in the case; and


(C) For non-emergency services provided by non-contracted providers to PPO and POS
enrollees: the amount set forth in the enrollee's Evidence of Coverage.


(4) “Date of contest,” “date of denial” or “date of notice” means the date of postmark
or electronic mark accurately setting forth the date when the contest, denial or notice was
electronically transmitted or deposited in the U.S. Mail or another mail or delivery service,
correctly addressed to the claimant's office or other address of record with proper postage
prepaid. This definition shall not affect the presumption of receipt of mail set forth in Evidence
Code Section 641.


(5) “Date of payment” means the date of postmark or electronic mark accurately setting forth the
date when the payment was electronically transmitted or deposited in the U.S. Mail or another
mail or delivery service, correctly addressed to the claimant's office or other address of record.
To the extent that a postmark or electronic mark is unavailable to confirm the date of payment,
the Department may consider, when auditing claims payment compliance, the date the check
is printed and the date the check is presented for payment. This definition shall not affect the
presumption of receipt of mail set forth in Evidence Code Section 641.


(6) “Date of receipt” means the working day when a claim, by physical or electronic means, is
first delivered to either the plan's specified claims payment office, post office box, or designated
claims processor or to the plan's capitated provider for that claim. This definition shall not affect
the presumption of receipt of mail set forth in Evidence Code section 641. In the situation where
a claim is sent to the incorrect party, the “date of receipt” shall be the working day when the
claim, by physical or electronic means, is first delivered to the correct party responsible for
adjudicating the claim.
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(7) “Date of Service,” for the purposes of evaluating claims submission and payment
requirements under these regulations, means:


(A) For outpatient services and all emergency services and care: the date upon which the
provider delivered separately billable health care services to the enrollee.


(B) For inpatient services: the date upon which the enrollee was discharged from the inpatient
facility. However, a plan and a plan's capitated provider, at a minimum, shall accept separately
billable claims for inpatient services on at least a bi-weekly basis.


(8) A “demonstrable and unjust payment pattern” or “unfair payment pattern” means any
practice, policy or procedure that results in repeated delays in the adjudication and correct
reimbursement of provider claims.


The following practices, policies and proceduresmay constitute a basis for a finding that the plan
or the plan's capitated provider has engaged in a “demonstrable and unjust payment pattern” as
set forth in section (s)(4):


(A) The imposition of a Claims Filing Deadline inconsistent with section (b)(1) in three (3)
or more claims over the course of any three-month period;


(B) The failure to forward at least 95% of misdirected claims consistent with sections (b)(2)
(A) and (B) over the course of any three-month period;


(C) The failure to accept a late claim consistent with section (b)(4) at least 95% of the time
for the affected claims over the course of any three-month period;


(D) The failure to request reimbursement of an overpayment of a claim consistent with the
provisions of sections (b)(5) and (d)(3), (4), (5) and (6) at least 95% of the time for the affected
claims over the course of any three-month period;


(E) The failure to acknowledge the receipt of at least 95% of claims consistent with section
(c) over the course of any three-month period;
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(F) The failure to provide a provider with an accurate and clear written explanation of the
specific reasons for denying, adjusting or contesting a claim consistent with section (d)(1) at
least 95% of the time for the affected claims over the course of any three-month period;


(G) The inclusion of contract provisions in a provider contract that requires the provider to
submit medical records that are not reasonably relevant, as defined by section (a)(10), for the
adjudication of a claim on three (3) or more occasions over the course of any three month
period;


(H) The failure to establish, upon the Department's written request, that requests for medical
records more frequently than in three percent (3%) of the claims submitted to a plan or a plan's
capitated provider by all providers over any 12-month period was reasonably necessary to
determine payor liability for those claims consistent with the section (a)(2). The calculation
of the 3% threshold and the limitation on requests for medical records shall not apply to
claims involving emergency or unauthorized services or where the plan establishes reasonable
grounds for suspecting possible fraud, misrepresentation or unfair billing practices;


(I) The failure to establish, upon the Department's written request, that requests for medical
records more frequently than in twenty percent (20%) of the emergency services and care
professional provider claims submitted to the plan's or the plan's capitated providers for
emergency room service and care over any 12-month period was reasonably necessary to
determine payor liability for those claims consistent with section (a)(2). The calculation
of the 20% threshold and the limitation on requests for medical records shall not apply
to claims where the plan demonstrates reasonable grounds for suspecting possible fraud,
misrepresentation or unfair billing practices;


(J) The failure to include the mandated contractual provisions enumerated in section (e) in
three (3) or more of its contracts with either claims processing organizations and/or with
plan's capitated providers over the course of any three-month period;


(K) The failure to reimburse at least 95% of complete claims with the correct payment
including the automatic payment of all interest and penalties due and owing over the course
of any three-month period;
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(L) The failure to contest or deny a claim, or portion thereof, within the timeframes of section
(h) and sections 1371 or 1371.35 of the Act at least 95% of the time for the affected claims
over the course of any three-month period;


(M) The failure to provide the Information for Contracting Providers and the Fee Schedule
and Other Required Information disclosures required by sections (l) and (o) to three (3) or
more contracted providers over the course of any three-month period;


(N) The failure to provide three (3) or more contracted providers the required notice for
Modifications to the Information for Contracting Providers and to the Fee Schedule and Other
Required Information consistent with section (m) over the course of any three month period;


(O) Requiring or allowing any provider to waive any protections or to assume any obligation
of the plan inconsistent with section (p) on three (3) or more occasions over the course of
any three month period;


(P) The failure to provide the required Notice to Provider of Dispute Resolution
Mechanism(s) consistent with section 1300.71.38(b) at least 95% of the time for the affected
claims over the course of any three-month period;


(Q) The imposition of a provider dispute filing deadline inconsistent with section
1300.71.38(d) in three (3) or more affected claims over the course of any three-month period;


(R) The failure to acknowledge the receipt of at least 95% of the provider disputes it receives
consistent with section 1300.71.38(e) over the course of any three-month period;


(S) The failure to comply with the Time Period for Resolution and Written Determination
enumerated in section 1300.71.38(f) at least 95% of the time over the course of any three-
month period; and


(T) An attempt to rescind or modify an authorization for health care services after the provider
renders the service in good faith and pursuant to the authorization, inconsistent with section
1371.8, on three (3) or more occasions over the course of any three-month period.
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(U) A pattern of failure to pay noncontracting individual health professionals the
reimbursement described in section 1300.71.31 and required pursuant to section 1371.31 of
the Knox-Keene Act for health care services subject to section 1371.9 of the Knox-Keene Act.


(V) A pattern of failure to determine the average contracted rate for health care services
subject to section 1371.9 of the Knox-Keene Act in a manner consistent with section
1300.71.31.


(9) “Health Maintenance Organization” or “HMO” means a full service health care service plan
that maintains a line of business that meets the criteria of Section 1373.10(b)(1)-(3).


(10) “Reasonably relevant information” means the minimum amount of itemized, accurate and
material information generated by or in the possession of the provider related to the billed
services that enables a claims adjudicator with appropriate training, experience, and competence
in timely and accurate claims processing to determine the nature, cost, if applicable, and extent of
the plan's or the plan's capitated provider's liability, if any, and to comply with any governmental
information requirements.


(11) “Information necessary to determine payer liability” means the minimum amount of
material information in the possession of third parties related to a provider's billed services that is
required by a claims adjudicator or other individuals with appropriate training, experience, and
competence in timely and accurate claims processing to determine the nature, cost, if applicable,
and extent of the plan's or the plan's capitated provider's liability, if any, and to comply with any
governmental information requirements.


(12) “Plan” for the purposes of this section means a licensed health care service plan and its
contracted claims processing organization.


(13) “Working days” means Monday through Friday, excluding recognized federal holidays.


(b) Claim Filing Deadline.
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(1) Neither the plan nor the plan's capitated provider that pays claims shall impose a deadline
for the receipt of a claim that is less than 90 days for contracted providers and 180 days for non-
contracted providers after the date of service, except as required by any state or federal law or
regulation. If a plan or a plan's capitated provider is not the primary payer under coordination
of benefits, the plan or the plan's capitated provider shall not impose a deadline for submitting
supplemental or coordination of benefits claims to any secondary payer that is less than 90 days
from the date of payment or date of contest, denial or notice from the primary payer.


(2) If a claim is sent to a plan that has contracted with a capitated provider that is responsible
for adjudicating the claim, then the plan shall do the following:


(A) For a provider claim involving emergency service and care, the plan shall forward the
claim to the appropriate capitated provider within ten (10) working days of receipt of the
claim that was incorrectly sent to the plan.


(B) For a provider claim that does not involve emergency service or care: (i) if the provider
that filed the claim is contracted with the plan's capitated provider, the plan within ten (10)
working days of the receipt of the claim shall either: (1) send the claimant a notice of denial,
with instructions to bill the capitated provider or (2) forward the claim to the appropriate
capitated provider; (ii) in all other cases, the plan within ten (10) working days of the receipt
of the claim incorrectly sent to the plan shall forward the claim to the appropriate capitated
provider.


(3) If a claim is sent to the plan's capitated provider and the plan is responsible for adjudicating
the claim, the plan's capitated provider shall forward the claim to the plan within ten (10)
working days of the receipt of the claim incorrectly sent to the plan's capitated provider.


(4) A plan or a plan's capitated provider that denies a claim because it was filed beyond the
claim filing deadline, shall, upon provider's submission of a provider dispute pursuant to section
1300.71.38 and the demonstration of good cause for the delay, accept, and adjudicate the claim
according to Health and Safety Code section 1371 or 1371.35, which ever is applicable, and
these regulations.


(5) A plan or a plan's capitated provider shall not request reimbursement for the overpayment of
a claim, including requests made pursuant to Health and Safety Code Section 1371.1, unless the
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plan or the plan's capitated provider sends a written request for reimbursement to the provider
within 365 days of the Date of Payment on the over paid claim. The written notice shall
include the information specified in section (d)(3). The 365-day time limit shall not apply if
the overpayment was caused in whole or in part by fraud or misrepresentation on the part of
the provider.


(c) Acknowledgement of Claims. The plan and the plan's capitated provider shall identify and
acknowledge the receipt of each claim, whether or not complete, and disclose the recorded date
of receipt as defined by section 1300.71(a)(6) in the same manner as the claim was submitted
or provide an electronic means, by phone, website, or another mutually agreeable accessible
method of notification, by which the provider may readily confirm the plan's or the plan's capitated
provider's receipt of the claim and the recorded date of receipt as defined by 1300.71(a)(6) as
follows:


(1) In the case of an electronic claim, identification and acknowledgement shall be provided
within two (2) working days of the date of receipt of the claim by the office designated to receive
the claim, or


(2) In the case of a paper claim, identification and acknowledgement shall be provided within
fifteen (15) working days of the date of receipt of the claim by the office designated to receive
the claim.


(A) If a claimant submits a claim to a plan or a plan's capitated provider using
a claims clearinghouse, the plan's or the plan's capitated provider's identification and
acknowledgement to the clearinghouse within the timeframes set forth in subparagraphs (1)
or (2), above, whichever is applicable, shall constitute compliance with this section.


(d) Denying, Adjusting or Contesting a Claim and Reimbursement for the Overpayment of Claims.


(1) A plan or a plan's capitated provider shall not improperly deny, adjust, or contest a claim. For
each claim that is either denied, adjusted or contested, the plan or the plan's capitated provider
shall provide an accurate and clear written explanation of the specific reasons for the action
taken within the timeframes specified in sections (g) and (h).
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(2) In the event that the plan or the plan's capitated provider requests reasonably relevant
information from a provider in addition to information that the provider submits with a claim,
the plan or plan's capitated provider shall provide a clear, accurate and written explanation of
the necessity for the request. If the plan or the plan's capitated provider subsequently denies
the claim based on the provider's failure to provide the requested medical records or other
information, any dispute arising from the denial of such claim shall be handled as a provider
dispute pursuant to Section 1300.71.38 of title 28.


(3) If a plan or a plan's capitated provider determines that it has overpaid a claim, it shall notify
the provider in writing through a separate notice clearly identifying the claim, the name of the
patient, the date of service and including a clear explanation of the basis upon which the plan or
the plan's capitated provider believes the amount paid on the claim was in excess of the amount
due, including interest and penalties on the claim.


(4) If the provider contests the plan's or the plan's capitated provider's notice of reimbursement
of the overpayment of a claim, the provider, within 30 working days of the receipt of the notice
of overpayment of a claim, shall send written notice to the plan or the plan's capitated provider
stating the basis upon which the provider believes that the claim was not over paid. The plan or
the plan's capitated provider shall receive and process the contested notice of overpayment of a
claim as a provider dispute pursuant to Section 1300.71.38 of title 28.


(5) If the provider does not contest the plan's or the plan's capitated provider's notice of
reimbursement of the overpayment of a claim, the provider shall reimburse the plan or the
plan's capitated provider within 30 working days of the receipt by the provider of the notice of
overpayment of a claim.


(6) A plan or a plan's capitated provider may only offset an uncontested notice of reimbursement
of the overpayment of a claim against a provider's current claim submission when: (i) the
provider fails to reimburse the plan or the plan's capitated provider within the timeframe of
section (5) above and (ii) the provider has entered into a written contract specifically authorizing
the plan or the plan's capitated provider to offset an uncontested notice of overpayment of a claim
from the contracted provider's current claim submissions. In the event that an overpayment of a
claim or claims is offset against a provider's current claim or claims pursuant to this section, the
plan or the plan's capitated provider shall provide the provider a detailed written explanation
identifying the specific overpayment or payments that have been offset against the specific
current claim or claims.
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(e) Contracts for Claims Payment. A plan may contract with a claims processing organization for
ministerial claims processing services or contract with capitated providers that pay claims, (“plan's
capitated provider”) subject to the following conditions:


(1) The plan's contract with a claims processing organization or a capitated provider shall
obligate the claims processing organization or the capitated provider to accept and adjudicate
claims for health care services provided to plan enrollees in accordance with the provisions
of sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.38, 1371.4, and
1371.8 of the Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and
1300.77.4 of title 28.


(2) The plan's contract with the capitated provider shall require that the capitated provider
establish and maintain a fair, fast and cost-effective dispute resolution mechanism to process and
resolve provider disputes in accordance with the provisions of sections 1371, 1371.1, 1371.2,
1371.22, 1371.35, 1371.36, 1371.37, 1371.38, 1371.4, and 1371.8 of the Health and Safety
Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28, unless the plan
assumes this function.


(3) The plan's contract with a claims processing organization or a capitated provider shall
require:


(i) the claims processing organization and the capitated provider to submit a Quarterly Claims
Payment Performance Report (“Quarterly Claims Report”) to the plan within thirty (30) days
of the close of each calendar quarter. The Quarterly Claims Report shall, at a minimum,
disclose the claims processing organization's or the capitated provider's compliance status
with sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.4, and 1371.8
of the Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4
of title 28;


(ii) the capitated provider to include in its Quarterly Claims Report a tabulated record of each
provider dispute it received, categorized by date of receipt, and including the identification of
the provider, type of dispute, disposition, and working days to resolution, as to each provider
dispute received. Each individual dispute contained in a provider's bundled notice of provider
dispute shall be reported separately to the plan; and
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(iii) that each Quarterly Claims Report be signed by and include the written verification of
a principal officer, as defined by section 1300.45(o), of the claims processing organization
or the capitated provider, stating that the report is true and correct to the best knowledge and
belief of the principal officer.


(4) The plan's contract with a capitated provider shall require the capitated provider to make
available to the plan and the Department all records, notes and documents regarding its provider
dispute resolution mechanism(s) and the resolution of its provider disputes.


(5) The plan's contract with a capitated provider shall provide that any provider that submits
a claim dispute to the plan's capitated provider's dispute resolution mechanism(s) involving an
issue of medical necessity or utilization review shall have an unconditional right of appeal for
that claim dispute to the plan's dispute resolution process for a de novo review and resolution
for a period of 60 working days from the capitated provider's Date of Determination, pursuant
to the provisions of section 1300.71.38(a)(4) of title 28.


(6) The plan's contract with a claims processing organization or the capitated provider shall
include provisions authorizing the plan to assume responsibility for the processing and timely
reimbursement of provider claims in the event that the claims processing organization or the
capitated provider fails to timely and accurately reimburse its claims (including the payment
of interest and penalties). The plan's obligation to assume responsibility for the processing and
timely reimbursement of a capitated provider's provider claims may be altered to the extent that
the capitated provider has established an approved corrective action plan consistent with section
1375.4(b)(4) of the Health and Safety Code.


(7) The plan's contract with the capitated provider shall include provisions authorizing a plan
to assume responsibility for the administration of the capitated provider's dispute resolution
mechanism(s) and for the timely resolution of provider disputes in the event that the capitated
provider fails to timely resolve its provider disputes including the issuance of a written decision.


(8) The plan's contract with a claims processing organization or a capitated provider shall
not relieve the plan of its obligations to comply with sections 1371, 1371.1, 1371.2, 1371.22,
1371.35, 1371.36, 1371.37, 1371.4, and 1371.8 of the Health and Safety Code and sections
1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28.
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(f) Disclosures.


(1) A plan or a plan's capitated provider, with the agreement of the contracted provider, may
utilize alternate transmission methods to deliver any disclosure required by this regulation so
long as the contracted provider can readily determine and verify that the required disclosures
have been transmitted or are accessible and the transmission method complies with all applicable
state and federal laws and regulations.


(2) To the extent that the Health Insurance Portability and Accountability Act of 1996, as
amended, limits the plan's or the plan's capitated provider's ability to electronically transmit
any required disclosures under this regulation, the plan or the plan's capitated provider shall
supplement its electronic transmission with a paper communication that satisfies the disclosure
requirements.


(g) Time for Reimbursement. A plan and a plan's capitated provider shall reimburse each complete
claim, or portion thereof, whether in state or out of state, as soon as practical, but no later than thirty
(30) working days after the date of receipt of the complete claim by the plan or the plan's capitated
provider, or if the plan is a health maintenance organization, 45 working days after the date of
receipt of the complete claim by the plan or the plan's capitated provider, unless the complete claim
or portion thereof is contested or denied, as provided in subdivision (h).


(1) To the extent that a full service health care service plan that meets the definition of an HMO
as set forth in paragraph 1300.71(a)(9) also maintains a PPO or POS line of business, the plan
shall reimburse all claims relating to or arising out of non-HMO lines of business within thirty
(30) working days.


(2) If a specialized health care service plan contracts with a plan that is a health maintenance
organization to deliver, furnish or otherwise arrange for or provide health care services for that
plan's enrollees, the specialized plan shall reimburse complete claims received for those services
within thirty (30) working days.


(3) If a non-contracted provider disputes the appropriateness of a plan's or a plan's capitated
provider's computation of the reasonable and customary value, determined in accordance with
section (a)(3)(B), for the health care services rendered by the non-contracted provider, the plan
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or the plan's capitated provider shall receive and process the non-contracted provider's dispute
as a provider dispute in accordance with section 1300.71.38.


(4) Every plan contract with a provider shall include a provision stating that except for applicable
co-payments and deductibles, a provider shall not invoice or balance bill a plan's enrollee for
the difference between the provider's billed charges and the reimbursement paid by the plan or
the plan's capitated provider for any covered benefit.


(h) Time for Contesting or Denying Claims. A plan and a plan's capitated provider may contest or
deny a claim, or portion thereof, by notifying the provider, in writing, that the claim is contested
or denied, within thirty (30) working days after the date of receipt of the claim by the plan and
the plan's capitated provider, or if the plan is a health maintenance organization, 45 working days
after the date of receipt of the claim by the plan or the plan's capitated provider.


(1) To the extent that a full service health care service plan that meets the definition of an HMO
as set forth in paragraph 1300.71(a)(9) also maintains a PPO or POS line of business, the plan
shall contest or deny claims relating to or arising out of non-HMO lines of business within thirty
(30) working days.


(2) If a specialized health care service plan contracts with a plan that is a health maintenance
organization to deliver, furnish or otherwise arrange for or provide health care services for that
plan's enrollees, the specialized plan shall contest or deny claims received for those services
within thirty (30) working days.


(3) A request for information necessary to determine payer liability from a third party shall
not extend the Time for Reimbursement or the Time for Contesting or Denying Claims as
set forth in sections (g) and (h) of this regulation. Incomplete claims and claims for which
“information necessary to determine payer liability” that has been requested, which are held or
pended awaiting receipt of additional information shall be either contested or denied in writing
within the timeframes set forth in this section. The denial or contest shall identify the individual
or entity that was requested to submit information, the specific documents requested and the
reason(s) why the information is necessary to determine payer liability


(i) Interest on the Late Payment of Claims.
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(1) Late payment on a complete claim for emergency services and care, which is neither
contested nor denied, shall automatically include the greater of $15 for each 12-month period
or portion thereof on a non-prorated basis, or interest at the rate of 15 percent per annum for
the period of time that the payment is late.


(2) Late payments on all other complete claims shall automatically include interest at the rate
of 15 percent per annum for the period of time that the payment is late.


(j) Penalty for Failure to Automatically Include the Interest Due on a Late Claim Payment as set
forth in section (i). A plan or a plan's capitated provider that fails to automatically include the
interest due on a late claim payment shall pay the provider $10 for that late claim in addition to
any amounts due pursuant to section (i).


(k) Late Notice or Frivolous Requests. If a plan or a plan's capitated provider fails to provide the
claimant with written notice that a claim has been contested or denied within the allowable time
period prescribed in section (h), or requests information from the provider that is not reasonably
relevant or requests information from a third party that is in excess of the information necessary
to determine payor liability as defined in section (a)(11), but ultimately pays the claim in whole
or in part, the computation of interest or imposition of penalty pursuant to sections (i) and (j) shall
begin with the first calendar day after the expiration of the Time for Reimbursement as defined
in section (g).


(l) Information for Contracting Providers. On or before January 1, 2004, (unless the plan and/
or the plan's capitated provider confirms in writing that current information is in the contracted
provider's possession), initially upon contracting and in addition, upon the contracted provider's
written request, the plan and the plan's capitated provider shall disclose to its contracting providers
the following information in a paper or electronic format, which may include a website containing
this information, or another mutually agreeable accessible format:


(1) Directions (including the mailing address, email address and facsimile number) for the
electronic transmission (if available), physical delivery and mailing of claims, all claim
submission requirements including a list of commonly required attachments, supplemental
information and documentation consistent with section (a)(10), instructions for confirming the
plan's or the plan's capitated provider's receipt of claims consistent with section (c), and a phone
number for claims inquiries and filing information;
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(2) The identity of the office responsible for receiving and resolving provider disputes;


(3) Directions (including the mailing address, email address and facsimile number) for the
electronic transmission (if available), physical delivery, and mailing of provider disputes and
all claim dispute requirements, the timeframe for the plan's and the plan's capitated provider's
acknowledgement of the receipt of a provider dispute and a phone number for provider dispute
inquiries and filing information; and


(4) Directions for filing substantially similar multiple claims disputes and other billing or
contractual disputes in batches as a single provider dispute that includes a numbering scheme
identifying each dispute contained in the bundled notice.


(m) Modifications to the Information for Contracting Providers and to the Fee Schedules and Other
Required Information. A plan and a plan's capitated provider shall provide a minimum of 45 days
prior written notice before instituting any changes, amendments or modifications in the disclosures
made pursuant to paragraphs (l) and (o).


(n) Notice to the Department. Within 7 calendar days of a Department request, the plan and the
plan's capitated providers shall provide a pro forma copy of the plan's and the plan's capitated
provider's “Information to Contracting Providers” and “Modification to the Information for
Contracting Providers.”


(o) Fee Schedules and Other Required Information. On or before January 1, 2004, (unless the
plan and/or the plan's capitated provider confirms in writing that current information is in the
contracted provider's possession), initially upon contracting, annually thereafter on or before the
contract anniversary date, and in addition upon the contracted provider's written request, the plan
and the plan's capitated provider shall disclose to contracting providers the following information
in an electronic format:


(1) The complete fee schedule for the contracting provider consistent with the disclosures
specified in section 1300.75.4.1(b); and


(2) The detailed payment policies and rules and non-standard coding methodologies used to
adjudicate claims, which shall, unless otherwise prohibited by state law:







§ 1300.71. Claims Settlement Practices., 28 CA ADC § 1300.71


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 18


(A) when available, be consistent with Current Procedural Terminology (CPT), and standards
accepted by nationally recognized medical societies and organizations, federal regulatory
bodies and major credentialing organizations;


(B) clearly and accurately state what is covered by any global payment provisions for
both professional and institutional services, any global payment provisions for all services
necessary as part of a course of treatment in an institutional setting, and any other global
arrangements such as per diem hospital payments, and


(C) at a minimum, clearly and accurately state the policies regarding the following: (i)
consolidation of multiple services or charges, and payment adjustments due to coding
changes, (ii) reimbursement for multiple procedures, (iii) reimbursement for assistant
surgeons, (iv) reimbursement for the administration of immunizations and injectable
medications, and (v) recognition of CPT modifiers.


The information disclosures required by this section shall be in sufficient detail and in an
understandable format that does not disclose proprietary trade secret information or violate
copyright law or patented processes, so that a reasonable person with sufficient training, experience
and competence in claims processing can determine the payment to be made according to the terms
of the contract.


A plan or a plan's capitated provider may disclose the Fee Schedules and Other Required
Information mandated by this section through the use of a website so long as the plan or the
plan's capitated provider provides written notice to the contracted provider at least 45 days prior
to implementing a website transmission format or posting any changes to the information on the
website.


(p) Waiver Prohibited. The plan and the plan's capitated provider shall not require or allow a
provider to waive any right conferred upon the provider or any obligation imposed upon the plan
by sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.4, and 1371.8 of the
Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28,
relating to claims processing or payment. Any contractual provision or other agreement purporting
to constitute, create or result in such a waiver is null and void.


(q) Required Reports.
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(1) Within 60 days of the close of each calendar quarter, the plan shall disclose to the Department
in a single combined document: (A) any emerging patterns of claims payment deficiencies;
(B) whether any of its claims processing organizations or capitated providers failed to timely
and accurately reimburse 95% of its claims (including the payment of interest and penalties)
consistent with sections 1371, 1371.1, 1371.2, 1371.22, 1371.35, 1371.36, 1371.37, 1371.4,
and 1371.8 of the Health and Safety Code and sections 1300.71, 1300.71.38, 1300.71.4, and
1300.77.4 of title 28; and (C) the corrective action that has been undertaken over the preceding
two quarters. The first report from the plan shall be due within 45 days after the close of the
calendar quarter that ends 120 days after the effective date of these regulations.


(2) Within 15 days of the close of each calendar year, beginning with the 2004 calendar year,
the plan shall submit to the Director, as part of the Annual Plan Claims Payment and Dispute
Resolution Mechanism Report as specified in section 1367(h) of the Health and Safety Code
and section 1300.71.38(k) of title 28, in an electronic format (to be supplied by the Department),
information disclosing the claims payment compliance status of the plan and each of its claims
processing organizations and capitated providers with each of sections 1371, 1371.1, 1371.2,
1371.22, 1371.35, 1371.36, 1371.37, 1371.4, and 1371.8 of the Health and Safety Code and
sections 1300.71, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28. The Annual Plan Claims
Payment and Dispute Resolution Mechanism Report for 2004 shall include claims payment
and dispute resolution data received from October 1, 2003 through September 30, 2004. Each
subsequent Annual Plan Claims Payment and Dispute Resolution Mechanism Report shall
include claims payment and dispute resolution data received for the last calendar quarter of the
year preceding the reporting year and the first three calendar quarters for the reporting year.


(A) The claims payment compliance status portion of the Annual Plan Claims Payment and
Dispute Resolution Mechanism Report shall: (i) be based upon the plan's claims processing
organization's and the plan's capitated provider's Quarterly Claims Payment Performance
Reports submitted to the plan and upon the audits and other compliance processes of the
plan consistent with section 1300.71.38(m) and (ii) include a detailed, informative statement:
(1) disclosing any established or documented patterns of claims payment deficiencies,
(2) outlining the corrective action that has been undertaken, and (3) explaining how that
information has been used to improve the plan's administrative capacity, plan-provider
relations, claim payment procedures, quality assurance system (process) and quality of patient
care (results). The information provided pursuant to this section shall be submitted with
the Annual Plan Claims Payment and Dispute Resolution Mechanism Report and may be
accompanied by a cover letter requesting confidential treatment pursuant to section 1007 of
title 28.
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(r) Confidentiality.


The claims payment compliance status portion of the plan's Annual Plan Claims Payment and
Dispute Resolution Mechanism Report and the Quarterly disclosures pursuant to section (q)(1) to
the Department shall be public information except for information disclosed pursuant to section (q)
(2)(A)(ii), that the Director, pursuant to a plan's written request, determines should be maintained
on a confidential basis.


(s) Review and Enforcement.


(1) The Department may review the plan's and the plan's capitated provider's claims processing
system through periodic medical surveys and financial examinations under sections 1380, 1381
or 1382 of the Health and Safety Code, and when appropriate, through the investigation of
complaints of demonstrable and unjust payment patterns.


(2) Failure of a plan to comply with the requirements of sections 1371, 1371.1, 1371.2, 1371.22,
1371.31, 1371.35, 1371.36, 1371.37, 1371.4, and 1371.8 of the Health and Safety Code and
sections 1300.71, 1300.71.31, 1300.71.38, 1300.71.4, and 1300.77.4 of title 28 may constitute
a basis for disciplinary action against the plan. The civil, criminal, and administrative remedies
available to the Director under the Health and Safety Code and this regulation are not exclusive,
and may be sought and employed in any combination deemed advisable by the Director to
enforce the provisions of this regulation.


(3) Violations of the Health and Safety Code and this regulation are subject to enforcement
action whether or not remediated, although a plan's identification and self-initiated remediation
of deficiencies may be considered in determining the appropriate penalty.


(4) In making a determination that a plan's or a plan's capitated provider's practice, policy or
procedure constitutes a “demonstrable and unjust payment pattern” or “unfair payment pattern,”
the Director shall consider the documentation or justification for the implementation of the
practice, policy or procedure and may consider the aggregate amount of money involved in the
plan's or the plan's capitated provider's action or inaction; the number of claims adjudicated
by the plan or plan's capitated provider during the time period in question, legitimate industry
practices, whether there is evidence that the provider had engaged in an unfair billing practice,
the potential impact of the payment practices on the delivery of health care or on provider
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practices; the plan's or the plan's capitated provider's intentions or knowledge of the violation(s);
the speed and effectiveness of appropriate remedial measures implemented to ameliorate harm
to providers or patients, or to preclude future violations; and any previous related or similar
enforcement actions involving the plan or the plan's capitated provider.


(5) Within 30 days of receipt of notice that the Department is investigating whether the plan's
or the plan's capitated provider's practice, policy or procedure constitutes a demonstrable and
unjust payment pattern, the plan may submit a written response documenting that the practice,
policy or procedure was a necessary and reasonable claims settlement practice and consistent
with sections 1371, 1371.35 and 1371.37 of the Health and Safety Code and these regulations;


(6) In addition to the penalties that may be assessed pursuant to section (s)(2), a plan determined
to be engaged in a Demonstrable and Unjust Payment Pattern may be subject to any combination
of the following additional penalties:


(A) The imposition of an additional monetary penalty to reflect the serious nature of the
demonstrable and unjust payment pattern;


(B) The imposition, for a period of up to three (3) years, of a requirement that the plan
reimburse complete and accurate claims in a shorter time period than the time period
prescribed in section (g) of this regulation and sections 1371 and 1371.35 of the Health and
Safety Code; and


(C) The appointment of a claims monitor or conservator to supervise the plan's claim payment
activities to insure timely compliance with claims payment obligations.


The plan shall be responsible for the payment of all costs incurred by the Department in any
administrative and judicial actions, including the cost to monitor the plan's and the plan's capitated
provider's compliance.


(t) Compliance. Plans and the plans' capitated providers shall be fully compliant with these
regulations on or before January 1, 2004.
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Credits
NOTE: Authority cited: Sections 1344, 1371.31, 1371.38, 1371.1 and 1371.8, Health and Safety
Code. Reference: Sections 1367, 1370, 1371.9, 1371.31, 1371.35 and 1371.38, Health and Safety
Code.


HISTORY


1. New section filed 7-24-2003; operative 8-23-2003 (Register 2003, No. 30). For prior history of
title 10, section 1300.71, see Register 80, No. 19.


2. Amendment of subsections (a)(2), (h)(2) and (s)(1) and amendment of NOTE filed 5-7-2014;
operative 7-1-2014 (Register 2014, No. 19).


3. Amendment of subsection (a)(3), new subsections (a)(8)(U)-(V) and amendment of subsection
(s)(2) and NOTE filed 9-13-2018; operative 1-1-2019 (Register 2018, No. 37).


This database is current through 1/20/23 Register 2023, No. 3.


Cal. Admin. Code tit. 28, § 1300.71, 28 CA ADC § 1300.71
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131 Cal.App.4th 211
Court of Appeal, Second District, Division 1, California.


Mark R. BELL et al., Plaintiffs and Appellants,
v.


BLUE CROSS OF CALIFORNIA, Defendant and Respondent.


No. B174131.
|


July 21, 2005.
|


Review Denied Oct. 26, 2005.


Synopsis
Background: Emergency room physicians brought class action against health care service plan,
seeking declaratory and injunctive relief, damages under unfair competition law (UCL), and other
relief, alleging that plan reimbursed emergency care providers who did not participate in plan
at amounts below cost and value of services. The Superior Court, Los Angeles County, No.
BC295755, Wendell R. Mortimer, Jr., J., dismissed action after sustaining plan's demurrer without
leave to amend. Physicians appealed.


Holdings: The Court of Appeal, Vogel, J., held that:


[1] physicians had standing to seek reimbursement;


[2] statute requiring health care service plan to reimburse noncontracting providers for emergency
medical services required reimbursement of reasonable amount;


[3] physicians had implied-in-law right to recover for reasonable value of their services; and


[4] physicians adequately pleaded cause of action under UCL.


Reversed and remanded with directions.
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West Headnotes (7)


[1] Appeal and Error Objections and exceptions;  demurrer
On appeal from a judgment of dismissal following the sustaining of a demurrer without
leave to amend, the Court of Appeal must treat the plaintiff's allegations as true.


[2] Health Standing
Under provision in Knox–Keene Health Care Service Plan Act of 1975, requiring health
care service plans to reimburse noncontracting providers for emergency medical services,
and under regulations of Department of Managed Health Care, emergency medical room
physicians who did not participate in health care service plan had standing to bring action
against plan, under unfair competition law (UCL) and common law quantum meruit, for
plan's reimbursements that were allegedly below cost and value of providers' service.
West's Ann.Cal.Health & Safety Code § 1371.4; West's Ann.Cal.Bus. & Prof.Code §
17200; 28 CCR § 1300.71.


See 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, §§ 99, 99A; Cal. Jur.
3d, Healing Arts and Institutions, § 14 et seq.; Cal. Jur. 3d, Insurance Contracts and
Coverage, § 289.


46 Cases that cite this headnote


[3] Health Compensation
Insurance Health care
Although the Department of Managed Health Care has jurisdiction over the subject matter
of the Knox–Keene Health Care Service Plan Act of 1975, its jurisdiction is not exclusive.
West's Ann.Cal.Health & Safety Code § 1340 et seq.


10 Cases that cite this headnote


[4] Administrative Law and Procedure Relationship of agency with statute in general
The construction of a statute by the executive department charged with its administration
is entitled to great weight and substantial deference.
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[5] Health Quasi contract, quantum meruit, and emergency assistance
Provision in Knox–Keene Health Care Service Plan Act of 1975, requiring health care
service plans to reimburse noncontracting providers for emergency medical services,
contemplated that plans would reimburse emergency providers for reasonable amounts,
rather than amounts unilaterally determined by plans. West's Ann.Cal.Health & Safety
Code § 1371.4.


32 Cases that cite this headnote


[6] Health Quasi contract, quantum meruit, and emergency assistance
Under “benefit and burden” statute and restitution principles, noncontracting emergency
medical room physicians, who claimed health care service plan reimbursed them for
emergency care at amounts below cost and value of services, had implied-in-law right to
recover for reasonable value of their services. West's Ann.Cal.Civ.Code § 3521; West's
Ann.Cal.Health & Safety Code § 1371.4; Restatement of Restitution § 114.


9 Cases that cite this headnote


[7] Antitrust and Trade Regulation Health care and medical insurance
Noncontracting emergency room physicians, who claimed health care service plan
violated Knox–Keene Health Care Service Plan Act of 1975 by reimbursing emergency
care providers at amounts below cost and value of services, sufficiently alleged cause of
action under unfair competition law (UCL), so as to avoid plan's demurrer, by alleging
plan engaged in business practice likely to deceive reasonable person to whom practice
was directed, even though they did not allege actual deception. West's Ann.Cal.Health &
Safety Code § 1371.4; West's Ann.Cal.Bus. & Prof.Code § 17200.


20 Cases that cite this headnote


Attorneys and Law Firms


**689  Law Offices of Andrew H. Selesnick, Andrew H. Selesnick; California Lawyers Group,
Robert B. Scapa, Encino; Law Offices of Clifford A. Cantor and Clifford A. Cantor, Sammamish,
WA, for Plaintiffs and Appellants.


Amy L. Dobberteen, Debra L. Denton, Troy R. Szabo and Jennifer Gore for California Department
of Managed Health Care as Amicus Curiae on behalf of Plaintiffs and Appellants.
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Opinion


**690  VOGEL, J.


*213  Blue Cross of California is a health care service plan within the meaning of the Knox–Keene
Health Care Service Plan Act of 1975, Health and Safety Code section 1340 et seq. 1  Mark R. Bell,
M.D. (a board-certified *214  emergency room physician who is obligated to treat all emergency
room patients without regard to whether they are insured or able to pay (§ 1317, subd. (b))), has not
contracted with Blue Cross or otherwise agreed to accept the fees Blue Cross pays to its contracting
providers. But Dr. Bell's duty to render emergency services to everyone, including Blue Cross's
enrollees, means that Blue Cross is required by statute to “reimburse” Dr. Bell for those services.
(§ 1371.4, subd. (b).) “Notwithstanding the statute,” claims Dr. Bell, “Blue Cross has a practice of
paying non-participating emergency care providers arbitrary amounts that are substantially below
the cost, value, and common range of fees for the services ... the providers render.”


1 Undesignated section references are to the Health and Safety Code.


To remedy this situation, Dr. Bell filed this class action against Blue Cross, seeking declaratory
and injunctive relief, disgorgement, and damages under the Unfair Competition Law (Bus. &
Prof.Code, § 17200 et seq. [the UCL] ) or, in the alternative, reimbursement for the reasonable
value of services rendered (quantum meruit). 2  The gist of Dr. Bell's lawsuit is that section 1371.4
impliedly requires a health plan to pay non-participating providers a reasonable and customary
amount for emergency services, not “any amount it chooses, no matter how little.” 3


2 There are two other named plaintiffs, Max Franklin Lebow, M.D., and Antelope Valley
Emergency Medical Associates, Inc., both of whom are included in our references to Dr.
Bell. Dr. Bell describes the putative class (consisting of “at least hundreds of members
in diverse locations throughout California”) as all “emergency physicians or emergency
physician groups whom [Blue Cross] paid, no earlier than May 15, 1999, for emergency
medical care rendered to [Blue Cross's] enrollees (other than enrollees who were covered by
an ERISA-regulated plan) under circumstances in which the provider was non-participating
with [Blue Cross].”
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3 According to Dr. Bell, this is the difference between participating and non-participating
providers: “Some doctors ... enter into express written contracts with Blue Cross to accept
reduced payment for medical services in exchange for an anticipated increase in volume of
business associated with being a Blue Cross ‘participating’ provider. [¶] For participating
providers, the amount that the provider will accept from Blue Cross to discharge a bill is
predetermined by the express written contract between the provider and Blue Cross. The
plan enrollee is responsible only for the applicable deductible (if any) and coinsurance. The
provider's express written contract forbids the provider from ... billing the patient more than
the reduced fee that the provider agreed to accept. [¶] Other doctors and medical providers
do not enter into such express written contracts with Blue Cross and are therefore considered
‘non-participating’ providers.”


The issue was joined by Blue Cross's demurrer to Dr. Bell's first amended complaint, in which it
persuaded the trial court that the Department of Managed Health Care has the exclusive power to
enforce the Knox–Keene Act, that Dr. Bell has no standing to pursue either a UCL claim based
on section 1371.4 or a common law claim for quantum meruit and that, in any event, emergency
room physicians do not have an express or implied right to recover specific amounts (by which it
means a “reasonable” amount) for emergency room services rendered to Blue Cross's enrollees.
Blue Cross's *215  demurrer was sustained without leave to amend, and the case is now before us
on Dr. Bell's appeal from the judgment of dismissal thereafter entered.


**691  We agree with the Department of Managed Health Care (amicus curiae on this appeal,
as is the California Medical Association) that the Knox–Keene Act leaves Dr. Bell free to pursue
alternate theories to recover the reasonable value of his services, that Dr. Bell's claim under the
UCL does not infringe on the Department's jurisdiction, that there is no bar to Dr. Bell's common
law quantum meruit claim, and that Blue Cross's obligation to reimburse includes an obligation
to do so reasonably. We reverse.


DISCUSSION


A.


The Knox–Keene Act is a comprehensive system of licensing and regulation under the jurisdiction
of the Department of Managed Health Care. (California Medical Assn. v. Aetna U.S. Healthcare
of California, Inc. (2001) 94 Cal.App.4th 151, 155, fn. 3, 114 Cal.Rptr.2d 109.) Among many
other things, the Act compels for-profit health care service plans to reimburse emergency health
care providers for emergency services to the plans' enrollees. (§§ 1371 [a health care service plan
must “reimburse claims ... as soon as practical, but no later than 30 working days after receipt
of the claim ... unless the claim or portion thereof is contested by the plan”], 1371.35, subd.
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(a).) More specifically, section 1371.4 provides that a for-profit “health care service plan shall
reimburse providers for emergency services and care provided to its enrollees, until the care results
in stabilization of the enrollee, except as provided in subdivision (c). As long as federal or state
law requires that emergency services and care be provided without first questioning the patient's
ability to pay, a health care service plan shall not require a provider to obtain authorization prior
to the provision of emergency services and care necessary to stabilize the enrollee's emergency
condition.” (§ 1371.4, subds. (b), (f).) “Payment for emergency services and care may be denied
only if the health care service plan reasonably determines that the emergency services and care
were never performed ....” (§ 1371.4, subds. (c), (f); and see Cal.Code Regs., tit. 28, § 1300.71,
subd. (a).) Federal and state law both require that emergency services must be provided without
first questioning the patient's ability to pay. 4


4 “Emergency services and care shall be provided to any person requesting the services or
care, or for whom services or care is requested, for any condition in which the person is in
danger of loss of life, or serious injury or illness, at any health facility licensed under this
chapter that maintains and operates an emergency department to provide emergency services
to the public.... [¶] ... In no event shall the provision of emergency services and care be based
upon, or affected by, the person's race, ethnicity, religion, national origin, citizenship, age,
sex, preexisting medical condition, physical or medical handicap, insurance status, economic
status, or ability to pay for medical services.... [¶] ... [¶] ... Emergency services and care shall
be rendered without first questioning the patient or any other person as to his or her ability to
pay therefor. However, the patient or his or her legally responsible relative or guardian shall
execute an agreement to pay therefor or otherwise supply insurance or credit information
promptly after the services are rendered.” (§ 1317, subds.(a), (b), (d); see also 42 U.S.C.
§ 1395dd(d); and for the scope of such services, see §§ 1317.1, subds. (a)(1), (a)(2), (b),
1371.4, subd. (i).)


[1]  *216  Under the Department of Managed Health Care's regulations, “reimbursement of
a claim” for non-contract providers means health care service plans must pay “the reasonable
and customary value for the health care services rendered based upon statistically credible
information that is updated at least annually and takes into consideration: (i) the provider's
training, qualifications, and length of time **692  in practice; (ii) the nature of the services
provided; (iii) the fees usually charged by the provider; (iv) prevailing provider rates charged in the
general geographic area in which the services were rendered; (v) other aspects of the economics
of the medical provider's practice that are relevant; and (vi) any unusual circumstances in the
case....” (Cal.Code Regs., tit. 28, § 1300.71, subd. (a)(3).) 5


5 This regulation, which was adopted after Dr. Bell filed his original complaint but before
he filed his first amended complaint, allegedly expresses the Department's “long-standing”
position and was not intended to change the law. (Cf. Gould v. Workers' Comp. Appeals Bd.
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(1992) 4 Cal.App.4th 1059, 6 Cal.Rptr.2d 228.) On this appeal from a demurrer dismissal,
we must of course treat these allegations as true. (Canton Poultry & Deli, Inc. v. Stockwell,
Harris, Widom & Woolverton (2003) 109 Cal.App.4th 1219, 1225, 135 Cal.Rptr.2d 695.) In
any event, Blue Cross concedes that, assuming standing, the regulations apply in this case.
For the record, we emphasize that our reference to the regulation is just that, and does not
constitute a finding that the regulation is the sine qua non of the ultimate issue in this case
—which is not before us on this appeal.


B.


[2]  [3]  Subdivision (b) of section 1371.4 was enacted in 1994 to impose a mandatory duty
upon health care plans to reimburse non-contracting providers for emergency medical services.
(Stats.1994, ch. 614 (S.B.1832); California Emergency Physicians Medical Group v. PacifiCare of
California (2003) 111 Cal.App.4th 1127, 1131, 4 Cal.Rptr.3d 583; Ochs v. PacifiCare of California
(2004) 115 Cal.App.4th 782, 790, 9 Cal.Rptr.3d 734.) Although the Department of Managed
Health Care has jurisdiction over the subject matter of section 1371.4 (as well as the rest of the
Knox–Keene Act), its jurisdiction is not exclusive and there is nothing in section 1371.4 or in the
Act generally to preclude a private action under the UCL or at common law on a quantum meruit
theory. (Coast Plaza Doctors Hospital v. UHP Healthcare (2002) 105 Cal.App.4th 693, 706–707,
129 Cal.Rptr.2d 650 [the Knox–Keene Act itself contemplates that a health care plan may be held
liable under theories based on other laws, and a *217  provider has standing to pursue claims under
the UCL and the common law]; California Emergency Physicians Medical Group v. PacifiCare of
California, supra, 111 Cal.App.4th at p. 1134, 4 Cal.Rptr.3d 583; In re Managed Care Litigation
(2003) 298 F.Supp.2d 1259, 1301–1302; §§ 1371.25, 1371.37.) 6


6 We summarily reject Blue Cross's suggestion that these cases do not apply here. In Coast
Plaza Doctors Hospital v. UHP Healthcare, supra, 105 Cal.App.4th at page 696, 129
Cal.Rptr.2d 650, Division Four of our court held that the Knox–Keene Act does not bar
a non-contracting emergency services provider from seeking direct compensation on a
common law breach of (implied) contract theory or under the UCL. In California Emergency
Physicians Medical Group v. PacifiCare of California, supra, 111 Cal.App.4th 1127, 4
Cal.Rptr.3d 583, Division One of the Fourth District held that a health care service plan had
permissibly delegated certain responsibilities and thus was not liable to a group of contracting
emergency care providers, but made it clear that the providers had standing to sue the plan,
provided only that their claims were not “contrary to a specific provision of the Knox–Keene
Act.” (Id. at p. 1134, 4 Cal.Rptr.3d 583.)


The case relied on by the trial court, Samura v. Kaiser Foundation Health Plan, Inc. (1993)
17 Cal.App.4th 1284, 22 Cal.Rptr.2d 20 (where Division One of the First District held that a
contracting physician could not sue his nonprofit health maintenance organization under the UCL)
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is inapposite. First, Samura was decided before sections 1371.4 (1994), 1371.25 (1995), and
1371.37 (2000) were enacted **693  and the case has nothing to do with section 1371.4 or a
provider's standing under that section as explained in Coast Plaza and California Emergency. 7


Second, Samura does not in any event purport to give the Department of Managed Health Care
exclusive jurisdiction to enforce every section of the Knox–Keene Act, but simply limits a
contracting provider's suit for injunctive relief to “acts which are made unlawful by the Knox–
Keene Act.” (Samura v. Kaiser Foundation Health Plan, Inc., supra, 17 Cal.App.4th at p. 1299,
22 Cal.Rptr.2d 20.)


7 Section 1371.25 makes health care service plans and providers each responsible for their
own acts and omissions, and confirms the rule that both can be liable “on the doctrines of
equitable indemnity, comparative negligence, contribution, or other statutory or common
law bases for liability.” Section 1371.37 prohibits plans from engaging in unfair payment
patterns and gives the Department of Managed Health Care permissive (but not exclusive)
investigative and enforcement authority vis-à-vis such practices.


C.


[4]  Any doubt about Dr. Bell's standing dissolves in light of the Department of Managed
Health Care's support of private enforcement. 8  An uncontroverted record establishes (1) that
the Department “has consistently taken the position that a provider is free to seek redress in a
court of law if he disputes a health plan's determination of the reasonable and customary value
of covered *218  services as required by section 1371.4,” (2) that “providers are free to pursue
alternate theories of recovery to secure the reasonable value of their services based on common
law theories of breach of contract and quantum meruit,” and (3) that a “provider's private action
for reimbursement under the ... UCL does not infringe upon the Department's jurisdiction over
the Knox–Keene Act.”


8 The construction of a statute by the executive department charged with its administration is
entitled to great weight and substantial deference. (In re Karla C. (2003) 113 Cal.App.4th
166, 175, 6 Cal.Rptr.3d 205; Harrott v. County of Kings (2001) 25 Cal.4th 1138, 1154–1155,
108 Cal.Rptr.2d 445, 25 P.3d 649.)


In the Department's words, “[t]he fundamental flaw in the trial court's ruling is that it allows a
health plan to unilaterally determine the level of reimbursement for non-contracted emergency
providers without further recourse which can lead to the payment of less than the reasonable and
customary value of the providers' services. If providers are precluded from bringing private causes
of action to challenge health plans' reimbursement determinations, health plans may receive an
unjust windfall and patients may suffer an economic hardship when providers resort to balance
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billing activities to collect the difference between the health plan's payment and the provider's
billed charges. If collection actions are pursued, unsuspecting enrollees can be forced to reimburse
the full amount of a provider's billed charges even though those charges are in excess of the
reasonable and customary value of the services rendered.


“The prompt and appropriate reimbursement of emergency providers ensures the continued
financial viability of California's health care delivery system. The trial court's decision, denying
emergency providers judicial recourse to challenge the fairness of a health plan's reimbursement
determination, allows a health plan to systemically underpay California's safety-net providers and
unnecessarily involve[s] the patient[s] in billing disputes between the provider and their health
plan[s]. [¶] ... The Department, unlike the courts, lacks the authority to set specific reimbursement
rates under theories of quantum meruit and the jurisdiction to **694  enforce a reimbursement
determination on both the provider and the health plan. Because the Department cannot provide
an adequate forum, health care providers must be allowed to maintain a cause of action in court to
resolve individual claims-payment disputes over the reasonable value of their services.”


In short, it is the Department's view that Dr. Bell has standing under the UCL to pursue his
allegations that Blue Cross has violated section 1371.4, and standing to pursue his common law
claim of quantum meruit for a fair and reasonable reimbursement based on the implied-in-law
contract created by Dr. Bell's statutory duty to provide stabilizing medical care, and Blue Cross's
concomitant statutory duty to pay for emergency services rendered to its enrollees.


*219  D.


[5]  To avoid these conclusions, Blue Cross claims the legislative history of section 1371.4—
the enactment of which Blue Cross opposed—compels a different result, and that section 1371.4
merely establishes “guidelines for the time and manner of payment of emergency charges.” We
disagree.


1.


Although section 1371.35 sets out the time and manner for the reimbursement of claims, there are
no such requirements in section 1371.4, the statute imposing the duty to reimburse (and the statute
directly at issue in this case). The trial court's order nevertheless states that section 1371.4 “does not
purport to regulate the amount of reimbursement, only the time and manner of reimbursement.” To
support this finding, Blue Cross contends that, assuming “some nebulous equitable notion of ‘fair’
compensation” is applied, the amount paid to noncontracting providers “should be determined
primarily based on the contract between Blue Cross and its subscribers....” Beyond that, Blue Cross
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insists that “a system whereby non-contracting providers would be compensated at a higher rate
than contracting providers [would destroy] any incentive for emergency providers to contract with
a health plan like Blue Cross,” with a net result of “higher premiums for subscribers based on
the higher cost of non-contracted emergency provider services....” However concerned we may be
about spiraling costs for health care service plans and their enrollees, those concerns cannot justify
a rule that would single out emergency care physicians and force them to work for something other
than a reasonable fee.


2.


Section 1371.4 originated as Senate Bill No. 1832, which was introduced at the request of the
California Medical Association and supported by (among others) the California Chapter of the
American College of Emergency Physicians, and was originally drafted to “require plans to
reimburse physicians for emergency services and care up to the point of stabilization, and at rates
no less than Medicare reimbursement levels.” (Sen. Rules Com., Off. of Sen. Floor Analyses, 3d
reading analysis of Sen. Bill No. 1832, as amended May 17, 1994, p. 5.) Blue Cross opposed the
bill precisely because it “would [have] require [d] plans to pay for emergency services and care at
no less than the Medicare reimbursement rate,” which Blue Cross said was inconsistent with its
efforts to control costs “through negotiated fees with providers.” (Id., p. 6.) Blue Cross prevailed,
the Medicare floor was deleted, and, the statute as enacted simply provides that a “health care
service *220  plan shall reimburse providers for emergency services **695  and care provided to
its enrollees.” (§ 1371.4, subd. (b).)


Because the statute does not tie reimbursement to Medicare, Blue Cross now claims it is free
to reimburse emergency care providers at whatever rate it unilaterally and arbitrarily selects.
According to Blue Cross, “it is clear that the Legislature was using the term ‘reimbursement’ in
its generic sense, i.e. as a synonym for ‘payment,’ and not, as [Dr. Bell claims], as a requirement
that the payment be ‘reasonable’ or otherwise tied to a specific amount.” Although we agree that
Blue Cross's reimbursement obligation is not tied to a specific amount (Medicare or anything else),
we do not agree that Blue Cross has unfettered discretion to determine unilaterally the amount
it will reimburse a noncontracting provider, without any regard to the reasonableness of the fee.
(In re Howard N. (2005) 35 Cal.4th 117, 24 Cal.Rptr.3d 866, 106 P.3d 305; Renee J. v. Superior
Court (2001) 26 Cal.4th 735, 743–744, 110 Cal.Rptr.2d 828, 28 P.3d 876 [a part of a statute must
be harmonized within its statutory framework, and must be construed to “ ‘result in wise policy
rather than mischief or absurdity’ ”]; Kavanaugh v. West Sonoma County Union High School Dist.
(2003) 29 Cal.4th 911, 923–924, 129 Cal.Rptr.2d 811, 62 P.3d 54.)


Two additional reasons compel this result.
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First, the health care plans' duty to reimburse arises out of the providers' duty to render services
without regard to a patient's insurance status or ability to pay. Because Blue Cross's interpretation
of “reimburse” would render illusory the protection the Legislature granted to the providers, the
duty to reimburse must be read as a duty to pay a reasonable and customary amount for the services
rendered. (Cf. Stevenson v. San Francisco Housing Authority (1994) 24 Cal.App.4th 269, 283, 29
Cal.Rptr.2d 398; Stoneson Development Corp. v. Superior Court (1987) 197 Cal.App.3d 178, 180,
242 Cal.Rptr. 721.)


Second, Blue Cross's interpretation would mean the emergency care providers could be reimbursed
at a confiscatory rate that, aside from being unconscionable, would be unconstitutional. (Cooley
v. Superior Court (2002) 29 Cal.4th 228, 252, 127 Cal.Rptr.2d 177, 57 P.3d 654 [a statute
should be interpreted to avoid constitutional difficulties]; Cunningham v. Superior Court (1986)
177 Cal.App.3d 336, 348, 222 Cal.Rptr. 854 [a professional cannot be forced to give away a
portion of his livelihood]; California Gillnetters Assn. v. Department of Fish & Game (1995)
39 Cal.App.4th 1145, 1156, 46 Cal.Rptr.2d 338.) In short, the statute must be read to require
reasonable reimbursement.


*221  E.


In its demurrer, Blue Cross challenged both Dr. Bell's standing and the merits of his claims (1) that
he has a right (implied by law) to recover a reasonable amount for emergency services rendered
to Blue Cross enrollees and (2) that he has a right to pursue his UCL claim. On this appeal, Blue
Cross contends that, assuming Dr. Bell's standing, its demurrer was nevertheless properly sustained
because Dr. Bell's first amended complaint fails to state a cause of action.


[6]  We reject Blue Cross's contention that Dr. Bell has no implied-in-law right to recover for the
reasonable value of his services. “He who takes the benefit must bear the burden” (Civ.Code, §
3521), and he who has “performed the duty of another by supplying a third person with necessaries,
although acting without the other's knowledge or consent, is entitled to restitution from the other
therefore if [¶] (a) he **696  acted unofficiously and with intent to charge therefor, and [¶] (b)
the things or services supplied were immediately necessary to prevent serious bodily harm to
or suffering by such person.” (Rest., Restitution, § 114 (1937), quoted in California Emergency
Physicians Medical Group v. PacifiCare of California, supra, 111 Cal.App.4th at p. 1137, fn. 3,
4 Cal.Rptr.3d 583.) Dr. Bell's quantum meruit claim is sufficient for pleading purposes and thus
is not subject to demurrer.


[7]  We likewise reject Blue Cross's contention that Dr. Bell has failed to state a cause of action
under the UCL, where the issue is whether Dr. Bell's first amended complaint alleges that Blue
Cross engaged in a business practice likely to deceive the reasonable person to whom the practice
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was directed, not whether there was actual deception. (South Bay Chevrolet v. General Motors
Acceptance Corp. (1999) 72 Cal.App.4th 861, 878, 883, fn. 18, 85 Cal.Rptr.2d 301; Bank of the
West v. Superior Court (1992) 2 Cal.4th 1254, 1267, 10 Cal.Rptr.2d 538, 833 P.2d 545; Committee
on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 211, 197 Cal.Rptr.
783, 673 P.2d 660.) For pleading purposes, Dr. Bell's complaint (including his declaratory relief
cause of action) is more than adequate. 9


9 To the extent Blue Cross contends the UCL claim fails because there must be an allegation
that an act violated a specific statute (Cel–Tech Communications, Inc. v. Los Angeles Cellular
Telephone Co. (1999) 20 Cal.4th 163, 185, 83 Cal.Rptr.2d 548, 973 P.2d 527), our rejection
of Blue Cross's challenge to Dr. Bell's standing allows Dr. Bell to sue for a violation of
section 1371.4 under the UCL.


*222  F.


Dr. Bell and the California Medical Association tell us that, “[f]or countless Californians,
emergency departments are the difference between life and death and are the most important
component of our State's health care ‘safety net.’ Over 10 million people visit emergency
departments in California each year, according to the California Chapter of the American College
of Emergency Physicians.” They claim that “Blue Cross's underpayments have had the effect of
destabilizing emergency departments statewide. When Blue Cross does not pay its fair share for
emergency physician services, all Californians suffer. With less money, emergency departments
close or become short-staffed, resulting in long patient waits and overcrowding; prolonged
patient pain and suffering; patient dissatisfaction; and sometimes even violence in the emergency
department. While the number of people seeking care at emergency departments has increased,
between 1988 and 1998 over 1,100 emergency departments closed nationwide. During that same
period, 12 [percent] of California emergency departments closed; in 1999 and 2000, another nine
emergency departments were shuttered.”


Blue Cross has a different perspective, and insists that Dr. Bell and the California Medical
Association are ignoring “the broader and harmful consequences of their respective positions on
the system of managed health care in California and, in particular, the ability of health plans to
serve the public interest by negotiating contracts with providers and thereby holding down the
cost of health care in this State.” According to Blue Cross, “[o]ne significant way managed care
companies control costs is through negotiated fees with providers. Plans will be discouraged from
negotiating lower provider fees, fees which save their members money through lower premiums
and lower co-payments, if they are bound to reimburse providers at a specified level. **697
In addition, there would be no incentive for members to seek treatment in the less costly office
setting in cases where emergency treatment is not necessary, since they will know payment in
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an emergency room is guaranteed.” (Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading
analysis of Sen. Bill No. 1832, as amended May 17, 1994, p. 6.)


For our part, we reject the parties' suggestion that we can solve the societal and economic problems
defined by their rhetoric, and emphasize that our decision is limited to the precise issue before us—
that the obligation to “reimburse” imposed by section 1371.4. is to reimburse a reasonable sum, the
definition of which will be adjudicated by Dr. Bell's prosecution of this lawsuit against Blue Cross.


*223  DISPOSITION


The judgment is reversed and the cause is remanded to the trial court with directions (1) to vacate
its order sustaining Blue Cross's demurrer, (2) to enter a new order overruling the demurrer and
fixing the time within which Blue Cross may answer the first amended complaint, and (3) placing
the case on track for trial. Dr. Bell is awarded his costs of appeal.


We concur: SPENCER, P.J., and ROTHSCHILD, J.


All Citations


131 Cal.App.4th 211, 31 Cal.Rptr.3d 688, 05 Cal. Daily Op. Serv. 6416, 2005 Daily Journal D.A.R.
8758


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 4. Miscellaneous Provisions (Refs & Annos)
Title 4. Civil Discovery Act (Refs & Annos)


Chapter 18. Simultaneous Exchange of Expert Witness Information (Refs &
Annos)


Article 3. Deposition of Expert Witness (Refs & Annos)


West's Ann.Cal.C.C.P. § 2034.470


§ 2034.470. Reasonableness of expert fees; order setting compensation of expert; service
of notice; meet and confer declaration; determination by court; monetary sanctions


Effective: July 1, 2005
Currentness


(a) If a party desiring to take the deposition of an expert witness under this article deems that the
hourly or daily fee of that expert for providing deposition testimony is unreasonable, that party
may move for an order setting the compensation of that expert. Notice of this motion shall also
be given to the expert.


(b) A motion under subdivision (a) shall be accompanied by a meet and confer declaration under
Section 2016.040. In any attempt at an informal resolution under Section 2016.040, either the party
or the expert shall provide the other with all of the following:


(1) Proof of the ordinary and customary fee actually charged and received by that expert for similar
services provided outside the subject litigation.


(2) The total number of times the presently demanded fee has ever been charged and received by
that expert.


(3) The frequency and regularity with which the presently demanded fee has been charged and
received by that expert within the two-year period preceding the hearing on the motion.
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(c) In addition to any other facts or evidence, the expert or the party designating the expert shall
provide, and the court's determination as to the reasonableness of the fee shall be based on, proof
of the ordinary and customary fee actually charged and received by that expert for similar services
provided outside the subject litigation.


(d) In an action filed after January 1, 1994, the expert or the party designating the expert shall also
provide, and the court's determination as to the reasonableness of the fee shall also be based on,
both of the following:


(1) The total number of times the presently demanded fee has ever been charged and received by
that expert.


(2) The frequency and regularity with which the presently demanded fee has been charged and
received by that expert within the two-year period preceding the hearing on the motion.


(e) The court may also consider the ordinary and customary fees charged by similar experts for
similar services within the relevant community and any other factors the court deems necessary
or appropriate to make its determination.


(f) Upon a determination that the fee demanded by that expert is unreasonable, and based upon the
evidence and factors considered, the court shall set the fee of the expert providing testimony.


(g) The court shall impose a monetary sanction under Chapter 7 (commencing with Section
2023.010) against any party, person, or attorney who unsuccessfully makes or opposes a motion to
set the expert witness fee, unless it finds that the one subject to the sanction acted with substantial
justification or that other circumstances make the imposition of the sanction unjust.


Credits
(Added by Stats.2004, c. 182 (A.B.3081), § 23, operative July 1, 2005.)


West's Ann. Cal. C.C.P. § 2034.470, CA CIV PRO § 2034.470
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 6. Of the Pleadings in Civil Actions


Chapter 8. Variance--Mistakes in Pleadings and Amendments (Refs & Annos)


West's Ann.Cal.C.C.P. § 472c


§ 472c. Sustained demurrers


Currentness


(a) When any court makes an order sustaining a demurrer without leave to amend the question as
to whether or not such court abused its discretion in making such an order is open on appeal even
though no request to amend such pleading was made.


(b) The following orders shall be deemed open on appeal where an amended pleading is filed after
the court's order:


(1) An order sustaining a demurrer to a cause of action within a complaint or cross-complaint
where the order did not sustain the demurrer as to the entire complaint or cross-complaint.


(2) An order sustaining a demurrer to an affirmative defense within an answer where the order
sustaining the demurrer did not sustain the demurrer as to the entire answer.


(3) An order granting a motion to strike a portion of a pleading where the order granting the motion
to strike did not strike the entire pleading.


(c) As used in this section, “open on appeal” means that a party aggrieved by an order listed in
subdivision (b) may claim the order as error in an appeal from the final judgment in the action.


Credits
(Added by Stats.1939, c. 714, p. 2235, § 1. Amended by Stats.1993, c. 456 (A.B.58), § 7.)
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West's Ann. Cal. C.C.P. § 472c, CA CIV PRO § 472c
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 1. General
Division 3.6. Claims and Actions Against Public Entities and Public Employees
(Refs & Annos)


Part 2. Liability of Public Entities and Public Employees (Refs & Annos)
Chapter 1. General Provisions Relating to Liability (Refs & Annos)


Article 1. Scope of Part (Refs & Annos)


West's Ann.Cal.Gov.Code § 814


§ 814. Effect upon liability based on contract or right to relief other than money or damages


Currentness


Nothing in this part affects liability based on contract or the right to obtain relief other than money
or damages against a public entity or public employee.


Credits
(Added by Stats.1963, c. 1681, p. 3267, § 1.)


West's Ann. Cal. Gov. Code § 814, CA GOVT § 814
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 1. General
Division 3.6. Claims and Actions Against Public Entities and Public Employees
(Refs & Annos)


Part 2. Liability of Public Entities and Public Employees (Refs & Annos)
Chapter 1. General Provisions Relating to Liability (Refs & Annos)


Article 2. Liability of Public Entities (Refs & Annos)


West's Ann.Cal.Gov.Code § 815.6


§ 815.6. Mandatory duty of public entity to protect against particular kinds of injuries


Currentness


Where a public entity is under a mandatory duty imposed by an enactment that is designed to
protect against the risk of a particular kind of injury, the public entity is liable for an injury of that
kind proximately caused by its failure to discharge the duty unless the public entity establishes
that it exercised reasonable diligence to discharge the duty.


Credits
(Added by Stats.1963, c. 1681, p. 3268, § 1.)


West's Ann. Cal. Gov. Code § 815.6, CA GOVT § 815.6
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 815. Liability for injuries generally; immunity of public entity; defenses, CA GOVT § 815
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 1. General
Division 3.6. Claims and Actions Against Public Entities and Public Employees
(Refs & Annos)


Part 2. Liability of Public Entities and Public Employees (Refs & Annos)
Chapter 1. General Provisions Relating to Liability (Refs & Annos)


Article 2. Liability of Public Entities (Refs & Annos)


West's Ann.Cal.Gov.Code § 815


§ 815. Liability for injuries generally; immunity of public entity; defenses


Currentness


Except as otherwise provided by statute:


(a) A public entity is not liable for an injury, whether such injury arises out of an act or omission
of the public entity or a public employee or any other person.


(b) The liability of a public entity established by this part (commencing with Section 814) is subject
to any immunity of the public entity provided by statute, including this part, and is subject to any
defenses that would be available to the public entity if it were a private person.


Credits
(Added by Stats.1963, c. 1681, p. 3268, § 1.)


West's Ann. Cal. Gov. Code § 815, CA GOVT § 815
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 1. General
Division 3.6. Claims and Actions Against Public Entities and Public Employees
(Refs & Annos)


Part 2. Liability of Public Entities and Public Employees (Refs & Annos)
Chapter 1. General Provisions Relating to Liability (Refs & Annos)


Article 3. Liability of Public Employees (Refs & Annos)


West's Ann.Cal.Gov.Code § 820.2


§ 820.2. Discretionary acts


Currentness


Except as otherwise provided by statute, a public employee is not liable for an injury resulting
from his act or omission where the act or omission was the result of the exercise of the discretion
vested in him, whether or not such discretion be abused.


Credits
(Added by Stats.1963, c. 1681, p. 3269, § 1.)


West's Ann. Cal. Gov. Code § 820.2, CA GOVT § 820.2
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 5. Standards (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1367


§ 1367. Requirements


Effective: January 1, 2014
Currentness


A health care service plan and, if applicable, a specialized health care service plan shall meet the
following requirements:


(a) Facilities located in this state including, but not limited to, clinics, hospitals, and skilled nursing
facilities to be utilized by the plan shall be licensed by the State Department of Public Health,
where licensure is required by law. Facilities not located in this state shall conform to all licensing
and other requirements of the jurisdiction in which they are located.


(b) Personnel employed by or under contract to the plan shall be licensed or certified by their
respective board or agency, where licensure or certification is required by law.


(c) Equipment required to be licensed or registered by law shall be so licensed or registered, and
the operating personnel for that equipment shall be licensed or certified as required by law.


(d) The plan shall furnish services in a manner providing continuity of care and ready referral
of patients to other providers at times as may be appropriate consistent with good professional
practice.


(e)(1) All services shall be readily available at reasonable times to each enrollee consistent with
good professional practice. To the extent feasible, the plan shall make all services readily accessible
to all enrollees consistent with Section 1367.03.
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(2) To the extent that telehealth services are appropriately provided through telehealth, as defined
in subdivision (a) of Section 2290.5 of the Business and Professions Code, these services shall be
considered in determining compliance with Section 1300.67.2 of Title 28 of the California Code
of Regulations.


(3) The plan shall make all services accessible and appropriate consistent with Section 1367.04.


(f) The plan shall employ and utilize allied health manpower for the furnishing of services to the
extent permitted by law and consistent with good medical practice.


(g) The plan shall have the organizational and administrative capacity to provide services to
subscribers and enrollees. The plan shall be able to demonstrate to the department that medical
decisions are rendered by qualified medical providers, unhindered by fiscal and administrative
management.


(h)(1) Contracts with subscribers and enrollees, including group contracts, and contracts with
providers, and other persons furnishing services, equipment, or facilities to or in connection with
the plan, shall be fair, reasonable, and consistent with the objectives of this chapter. All contracts
with providers shall contain provisions requiring a fast, fair, and cost-effective dispute resolution
mechanism under which providers may submit disputes to the plan, and requiring the plan to
inform its providers upon contracting with the plan, or upon change to these provisions, of the
procedures for processing and resolving disputes, including the location and telephone number
where information regarding disputes may be submitted.


(2) A health care service plan shall ensure that a dispute resolution mechanism is accessible to
noncontracting providers for the purpose of resolving billing and claims disputes.


(3) On and after January 1, 2002, a health care service plan shall annually submit a report to the
department regarding its dispute resolution mechanism. The report shall include information on
the number of providers who utilized the dispute resolution mechanism and a summary of the
disposition of those disputes.
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(i) A health care service plan contract shall provide to subscribers and enrollees all of the basic
health care services included in subdivision (b) of Section 1345, except that the director may,
for good cause, by rule or order exempt a plan contract or any class of plan contracts from that
requirement. The director shall by rule define the scope of each basic health care service that health
care service plans are required to provide as a minimum for licensure under this chapter. Nothing
in this chapter shall prohibit a health care service plan from charging subscribers or enrollees a
copayment or a deductible for a basic health care service consistent with Section 1367.006 or
1367.007, provided that the copayments, deductibles, or other cost sharing are reported to the
director and set forth to the subscriber or enrollee pursuant to the disclosure provisions of Section
1363. Nothing in this chapter shall prohibit a health care service plan from setting forth, by contract,
limitations on maximum coverage of basic health care services, provided that the limitations are
reported to, and held unobjectionable by, the director and set forth to the subscriber or enrollee
pursuant to the disclosure provisions of Section 1363.


(j) A health care service plan shall not require registration under the federal Controlled Substances
Act (21 U.S.C. Sec. 801 et seq.) as a condition for participation by an optometrist certified to
use therapeutic pharmaceutical agents pursuant to Section 3041.3 of the Business and Professions
Code.


Nothing in this section shall be construed to permit the director to establish the rates charged
subscribers and enrollees for contractual health care services.


The director's enforcement of Article 3.1 (commencing with Section 1357) shall not be deemed to
establish the rates charged subscribers and enrollees for contractual health care services.


The obligation of the plan to comply with this chapter shall not be waived when the plan delegates
any services that it is required to perform to its medical groups, independent practice associations,
or other contracting entities.


Credits
(Added by Stats.1978, c. 285, § 4, eff. June 23, 1978, operative July 1, 1978. Amended by
Stats.1992, c. 1128 (A.B.1672), § 7, operative July 1, 1993; Stats.1995, c. 774 (A.B.1840), § 1;
Stats.1995, c. 788 (S.B.454), § 1; Stats.1996, c. 864 (S.B.1665), § 5; Stats.1997, c. 17 (S.B.947),
§ 60; Stats.1997, c. 120 (S.B.497), § 1; Stats.1999, c. 525 (A.B.78), § 94; Stats.2000, c. 825
(S.B.1177), § 2; Stats.2000, c. 827 (A.B.1455), § 2; Stats.2002, c. 797 (A.B.2179), § 3; Stats.2003,
c. 713 (S.B.853), § 1; Stats.2013, c. 316 (S.B.639), § 2.)
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 5. Standards (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1371.25


§ 1371.25. Liability


Currentness


A plan, any entity contracting with a plan, and providers are each responsible for their own acts
or omissions, and are not liable for the acts or omissions of, or the costs of defending, others. Any
provision to the contrary in a contract with providers is void and unenforceable. Nothing in this
section shall preclude a finding of liability on the part of a plan, any entity contracting with a plan,
or a provider, based on the doctrines of equitable indemnity, comparative negligence, contribution,
or other statutory or common law bases for liability.


Credits
(Added by Stats.1995, c. 774 (A.B.1840), § 2.)


West's Ann. Cal. Health & Safety Code § 1371.25, CA HLTH & S § 1371.25
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 5. Standards (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1371.37


§ 1371.37. Unfair payment pattern; prohibitions


Effective: January 1, 2001
Currentness


(a) A health care service plan is prohibited from engaging in an unfair payment pattern, as defined
in this section.


(b) Consistent with subdivision (a) of Section 1371.39, the director may investigate a health care
service plan to determine whether it has engaged in an unfair payment pattern.


(c) An “unfair payment pattern,” as used in this section, means any of the following:


(1) Engaging in a demonstrable and unjust pattern, as defined by the department, of reviewing or
processing complete and accurate claims that results in payment delays.


(2) Engaging in a demonstrable and unjust pattern, as defined by the department, of reducing the
amount of payment or denying complete and accurate claims.


(3) Failing on a repeated basis to pay the uncontested portions of a claim within the timeframes
specified in Section 1371, 1371.1, or 1371.35.


(4) Failing on a repeated basis to automatically include the interest due on claims pursuant to
Section 1371.
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(d)(1) Upon a final determination by the director that a health care service plan has engaged in an
unfair payment pattern, the director may:


(A) Impose monetary penalties as permitted under this chapter.


(B) Require the health care service plan for a period of three years from the date of the director's
determination, or for a shorter period prescribed by the director, to pay complete and accurate
claims from the provider within a shorter period of time than that required by Section 1371. The
provisions of this subparagraph shall not become operative until January 1, 2002.


(C) Include a claim for costs incurred by the department in any administrative or judicial action,
including investigative expenses and the cost to monitor compliance by the plan.


(2) For any overpayment made by a health care service plan while subject to the provisions of
paragraph (1), the provider shall remain liable to the plan for repayment pursuant to Section 1371.1.


(e) The enforcement remedies provided in this section are not exclusive and shall not limit or
preclude the use of any otherwise available criminal, civil, or administrative remedy.


(f) The penalties set forth in this section shall not preclude, suspend, affect, or impact any other
duty, right, responsibility, or obligation under a statute or under a contract between a health care
service plan and a provider.


(g) A health care service plan may not delegate any statutory liability under this section.


(h) For the purposes of this section, “complete and accurate claim” has the same meaning as
that provided in the regulations adopted by the department pursuant to subdivision (a) of Section
1371.38.


(i) On or before December 31, 2001, the department shall report to the Legislature and the
Governor information regarding the development of the definition of “unjust pattern” as used in
this section. This report shall include, but not be limited to, a description of the process used
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and a list of the parties involved in the department's development of this definition as well as
recommendations for statutory adoption.


(j) The department shall make available upon request and on its website, information regarding
actions taken pursuant to this section, including a description of the activities that were the basis
for the action.


Credits
(Added by Stats.2000, c. 827 (A.B.1455), § 6.)


West's Ann. Cal. Health & Safety Code § 1371.37, CA HLTH & S § 1371.37
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 5. Standards (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1371.4


§ 1371.4. Emergency services and care; authorization; payments to providers; treatment
following stabilization; payments to providers; assumption and delegation of responsibilities


Effective: January 1, 2009
Currentness


(a) A health care service plan that covers hospital, medical, or surgical expenses, or its contracting
medical providers, shall provide 24-hour access for enrollees and providers, including, but not
limited to, noncontracting hospitals, to obtain timely authorization for medically necessary care,
for circumstances where the enrollee has received emergency services and care is stabilized, but
the treating provider believes that the enrollee may not be discharged safely. A physician and
surgeon shall be available for consultation and for resolving disputed requests for authorizations.
A health care service plan that does not require prior authorization as a prerequisite for payment
for necessary medical care following stabilization of an emergency medical condition or active
labor need not satisfy the requirements of this subdivision.


(b) A health care service plan, or its contracting medical providers, shall reimburse providers for
emergency services and care provided to its enrollees, until the care results in stabilization of
the enrollee, except as provided in subdivision (c). As long as federal or state law requires that
emergency services and care be provided without first questioning the patient's ability to pay, a
health care service plan shall not require a provider to obtain authorization prior to the provision
of emergency services and care necessary to stabilize the enrollee's emergency medical condition.


(c) Payment for emergency services and care may be denied only if the health care service plan, or
its contracting medical providers, reasonably determines that the emergency services and care were
never performed; provided that a health care service plan, or its contracting medical providers,
may deny reimbursement to a provider for a medical screening examination in cases when the
plan enrollee did not require emergency services and care and the enrollee reasonably should have
known that an emergency did not exist. A health care service plan may require prior authorization
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as a prerequisite for payment for necessary medical care following stabilization of an emergency
medical condition.


(d) If there is a disagreement between the health care service plan and the provider regarding
the need for necessary medical care, following stabilization of the enrollee, the plan shall assume
responsibility for the care of the patient either by having medical personnel contracting with the
plan personally take over the care of the patient within a reasonable amount of time after the
disagreement, or by having another general acute care hospital under contract with the plan agree to
accept the transfer of the patient as provided in Section 1317.2, Section 1317.2a, or other pertinent
statute. However, this requirement shall not apply to necessary medical care provided in hospitals
outside the service area of the health care service plan. If the health care service plan fails to
satisfy the requirements of this subdivision, further necessary care shall be deemed to have been
authorized by the plan. Payment for this care may not be denied.


(e) A health care service plan may delegate the responsibilities enumerated in this section to the
plan's contracting medical providers.


(f) Subdivisions (b), (c), (d), (g), and (h) shall not apply with respect to a nonprofit health care
service plan that has 3,500,000 enrollees and maintains a prior authorization system that includes
the availability by telephone within 30 minutes of a practicing emergency department physician.


(g) The Department of Managed Health Care shall adopt by July 1, 1995, on an emergency basis,
regulations governing instances when an enrollee requires medical care following stabilization of
an emergency medical condition, including appropriate timeframes for a health care service plan
to respond to requests for treatment authorization.


(h) The Department of Managed Health Care shall adopt, by July 1, 1999, on an emergency basis,
regulations governing instances when an enrollee in the opinion of the treating provider requires
necessary medical care following stabilization of an emergency medical condition, including
appropriate timeframes for a health care service plan to respond to a request for treatment
authorization from a treating provider who has a contract with a plan.


(i) The definitions set forth in Section 1317.1 shall control the construction of this section.
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(j)(1) A health care service plan that is contacted by a hospital pursuant to Section 1262.8 shall,
within 30 minutes of the time the hospital makes the initial telephone call requesting information,
either authorize poststabilization care or inform the hospital that it will arrange for the prompt
transfer of the enrollee to another hospital.


(2) A health care service plan that is contacted by a hospital pursuant to Section 1262.8 shall
reimburse the hospital for poststabilization care rendered to the enrollee if any of the following
occur:


(A) The health care service plan authorizes the hospital to provide poststabilization care.


(B) The health care service plan does not respond to the hospital's initial contact or does not make a
decision regarding whether to authorize poststabilization care or to promptly transfer the enrollee
within the timeframe set forth in paragraph (1).


(C) There is an unreasonable delay in the transfer of the enrollee, and the noncontracting physician
and surgeon determines that the enrollee requires poststabilization care.


(3) A health care service plan shall not require a hospital representative or a noncontracting
physician and surgeon to make more than one telephone call pursuant to Section 1262.8 to the
number provided in advance by the health care service plan. The representative of the hospital that
makes the telephone call may be, but is not required to be, a physician and surgeon.


(4) An enrollee who is billed by a hospital in violation of Section 1262.8 may report receipt of the
bill to the health care service plan and the department. The department shall forward that report
to the State Department of Public Health.


(5) For purposes of this section, “poststabilization care” means medically necessary care provided
after an emergency medical condition has been stabilized.
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Credits
(Added by Stats.1994, c. 614 (S.B.1832), § 4. Amended by Stats.1998, c. 1015 (A.B.682), §
2; Stats.1998, c. 1016 (S.B.277), § 2; Stats.1999, c. 525 (A.B.78), § 107; Stats.2000, c. 857
(A.B.2903), § 36; Stats.2003, c. 583 (A.B.1628), § 3; Stats.2008, c. 603 (A.B.1203), § 4.)


West's Ann. Cal. Health & Safety Code § 1371.4, CA HLTH & S § 1371.4
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 5. Standards (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1371


§ 1371. Time for reimbursement of claims; contested claims;
fraud; overpayments; statistically reliable investigation methods


Effective: January 1, 2020
Currentness


(a)(1) A health care service plan, including a specialized health care service plan, shall reimburse
claims or a portion of a claim, whether in state or out of state, as soon as practicable, but no later
than 30 working days after receipt of the claim by the health care service plan, or if the health care
service plan is a health maintenance organization, 45 working days after receipt of the claim by the
health care service plan, unless the claim or portion thereof is contested by the plan, in which case
the claimant shall be notified, in writing, that the claim is contested or denied, within 30 working
days after receipt of the claim by the health care service plan, or if the health care service plan is
a health maintenance organization, 45 working days after receipt of the claim by the health care
service plan. The notice that a claim is being contested shall identify the portion of the claim that
is contested and the specific reasons for contesting the claim.


(2) If an uncontested claim is not reimbursed by delivery to the claimants' address of record within
the respective 30 or 45 working days after receipt, interest shall accrue at the rate of 15 percent per
annum beginning with the first calendar day after the 30- or 45-working-day period. A health care
service plan shall automatically include in its payment of the claim all interest that has accrued
pursuant to this section without requiring the claimant to submit a request for the interest amount.
A plan failing to comply with this requirement shall pay the claimant a ten dollar ($10) fee.


(3) For the purposes of this section, a claim, or portion thereof, is reasonably contested if the plan
has not received the completed claim and all information necessary to determine payer liability for
the claim, or has not been granted reasonable access to information concerning provider services.
Information necessary to determine payer liability for the claim includes, but is not limited to,
reports of investigations concerning fraud and misrepresentation, and necessary consents, releases,
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and assignments, a claim on appeal, or other information necessary for the plan to determine the
medical necessity for the health care services provided.


(4) If a claim or portion thereof is contested on the basis that the plan has not received all
information necessary to determine payer liability for the claim or portion thereof and notice has
been provided pursuant to this section, the plan shall have 30 working days or, if the health care
service plan is a health maintenance organization, 45 working days after receipt of this additional
information to complete reconsideration of the claim. If a plan has received all of the information
necessary to determine payer liability for a contested claim and has not reimbursed a claim it has
determined to be payable within 30 working days of the receipt of that information, or if the plan is
a health maintenance organization, within 45 working days of receipt of that information, interest
shall accrue and be payable at a rate of 15 percent per annum beginning with the first calendar day
after the 30- or 45-working-day period.


(b) Notwithstanding any other law, a specialized health care service plan that undertakes solely
to arrange for the provision of vision care services may use a statistically reliable method to
investigate suspected fraud and to recover overpayments made as a result of fraud only if the
specialized health care service plan complies with this subdivision.


(1) A specialized health care service plan's statistically reliable method, and how the specialized
health care service plan intends to utilize that method to determine recovery of overpayments
made as a result of fraud, shall be submitted to, and approved by, the department as elements
of the specialized health care service plan's antifraud plan established and approved pursuant to
Section 1348. The specialized health care service plan's utilization of a statistically reliable method
shall help protect and promote the interests of enrollees and shall help ensure a stable health care
delivery system. The statistically reliable method shall be consistent with direction provided by
the International Standards for the Professional Practice of Internal Auditing and the guidance
provided by the International Professional Practices Framework guide, which are both produced
by the Institute of Internal Auditors.


(2) Pursuant to its antifraud plan established and approved pursuant to Section 1348, a specialized
health care service plan shall provide a written notice of suspected fraud to a provider that includes,
at a minimum, all of the following:


(A) A clear description of the specialized health care service plan's statistically reliable
methodology. The description shall include information that ensures that the sample size used to
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calculate the repayment amount is consistent with the professional guidance provided in the 2009
edition of the American Institute of Certified Public Accountants' Audit Sampling Considerations
of Circular A-133 Compliance Audits.


(B) A clear description of the universe of claims from which the statistical random sample was
drawn and, if different, the universe of claims upon which the statistical analysis was applied to
generate the recovery amount.


(C) A clear explanation of how the specialized health care service plan's statistically reliable
methodology was utilized in the specialized health care service plan's findings of suspected fraud.


(D) Notice that a provider may dispute the specialized health care service plan's findings within
45 working days from the date of receipt of the notice of suspected fraud.


(E) The following information for each of the claims in the statistical sample that was utilized in
the specialized health care service plan's findings:


(i) The claim number.


(ii) The name of the patient.


(iii) The date of service.


(iv) The date of payment.


(v) A clear explanation of the basis upon which the specialized health care service plan suspects
the claim is fraudulent.


(3) A specialized health care service plan that undertakes solely to arrange for the provision of
vision care services may use a statistically reliable method to recover overpayments made as
a result of suspected fraud only if the universe of claims upon which the statistical analysis is
performed consists only of those claims made between 365 days from the date of payment of the
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earliest in time claim and the date of payment of the latest in time claim. Notice shall be mailed to
the provider no later than 60 days following the date of payment of the latest in time claim.


(4) If the provider contests the specialized health care service plan's notice of suspected fraud,
the provider, within 45 working days of the date of receipt of the notice of suspected fraud, shall
send written notice to the specialized health care service plan stating the basis upon which the
provider believes that the claims are not fraudulent. The specialized health care service plan shall
receive and process this contested notice of suspected fraud as a provider dispute pursuant to
subdivision (a) of this section, paragraph (1) of subdivision (h) of Section 1367, and the regulations
promulgated thereunder.


(5) A specialized health care service plan may offset the amount the specialized health care service
plan disclosed as overpaid to the provider in an uncontested notice of suspected fraud against the
provider's current claim submissions only if all of the following requirements are met:


(A) The provider fails to reimburse the specialized health care service plan within 45 working days
from the date of receipt by the provider of the notice of suspected fraud.


(B) The specialized health care service plan sends written notice to the provider no less than 10
working days prior to withholding current claim payments in which the specialized health care
service plan, at a minimum, states its intent to withhold current claim payments and identifies the
claim payments that the specialized health care service plan intends to withhold.


(C) The withheld claim payments do not exceed the amount asserted by the specialized health care
service plan to be owed to the specialized health care service plan in its notice of suspected fraud.


(6) This section does not limit or remove a specialized health care service plan's obligation to
comply with its antifraud plan established pursuant to Section 1348, or to limit or remove the
specialized health care service plan's obligation to comply with the requirements for claims subject
to subdivision (a).


(7) This subdivision does not limit or remove a specialized health care service plan's ability to
recover overpayments as long as recovery is consistent with applicable law, including subdivision
(a) and the regulations promulgated thereunder.
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(8) This subdivision does not apply to claims submitted by a physician and surgeon for medical or
surgical services that are outside the scope of practice of an optometrist pursuant to the Optometry
Practice Act (Chapter 7 (commencing with Section 3000) of Division 2 of the Business and
Professions Code).


(c) The obligation of a plan to comply with this section shall not be deemed to be waived when the
plan requires its medical groups, independent practice associations, or other contracting entities
to pay claims for covered services.


Credits
(Added by Stats.1986, c. 957, § 1. Amended by Stats.1989, c. 968, § 1; Stats.1992, c. 747
(A.B.2656), § 1; Stats.1992, c. 1357 (S.B.382), § 1; Stats.1994, c. 614 (S.B.1832), § 3; Stats.1996,
c. 711 (S.B.1478), § 1; Stats.2000, c. 825 (S.B.1177), § 3; Stats.2000, c. 827 (A.B.1455), §
3; Stats.2009, c. 140 (A.B.1164), § 98; Stats.2018, c. 525 (A.B.1092), § 1, eff. Jan. 1, 2019;
Stats.2019, c. 113 (A.B.1802), § 4, eff. Jan. 1, 2020.)


West's Ann. Cal. Health & Safety Code § 1371, CA HLTH & S § 1371
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2.2. Health Care Service Plans (Refs & Annos)


Article 9. Miscellaneous (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1399.5


§ 1399.5. Intent of Legislature; application of chapter


Currentness


It is the intent of the Legislature that the provisions of this chapter shall be applicable to any
private or public entity or political subdivision which, in return for a prepaid or periodic charge
paid by or on behalf of a subscriber or enrollee, provides, administers or otherwise arranges for the
provision of health care services, as defined in this chapter, unless such entity is exempted from
the provisions of this chapter by, or pursuant to, Section 1343.


Credits
(Added by Stats.1975, c. 941, p. 2102, § 2, operative July 1, 1976. Amended by Stats.1980, c.
628, p. 1717, § 4.)


West's Ann. Cal. Health & Safety Code § 1399.5, CA HLTH & S § 1399.5
Current with all laws through Ch. 997 of 2022 Reg.Sess.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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111 Cal.App.4th 1127
Court of Appeal, Fourth District, Division 1, California.


CALIFORNIA EMERGENCY PHYSICIANS MEDICAL GROUP, Plaintiff and Appellant,
v.


PACIFICARE OF CALIFORNIA et al., Defendants and Respondents.


No. D040034.
|


Sept. 5, 2003.
|


Review Denied Dec. 17, 2003.


Synopsis
Background: Emergency medical group brought action against health care service plan, alleging
statutory violations, common counts for services rendered, quantum meruit, negligence, breach of
contract as third party beneficiary, and unfair business practices, arising from bankrupt medical
provider's failure to pay medical group for emergency services rendered to plan's insureds. The
Superior Court, San Diego County, No. GIC775895, J. Richard Haden, J., sustained service plan's
demurrer without leave to amend. Medical group appealed.


Holdings: The Court of Appeal, O'Rourke, J., held that:


[1] service plan was not liable for payment under provision of Knox-Keene Health Care Service
Plan Act that allows delegation of payment responsibility;


[2] such provision created “safe harbor” under unfair competition law;


[3] course of conduct established by express contract between service plan and medical provider
did not create implied contract;


[4] service plan did not have a duty to avoid causing harm to medical group's financial interest,
as would obligate plan to reimburse medical group;


[5] service plan not obligated to pay restitution; and


[6] medical group was not intended third party beneficiary of health insurance policies.
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Affirmed.


West Headnotes (37)


[1] Appeal and Error Objections and exceptions;  demurrer
On appeal of an order sustaining a demurrer without leave to amend, reviewing court gives
the complaint a reasonable interpretation, reading it as a whole and its parts in their context.


[2] Appeal and Error Objections and exceptions;  demurrer
On appeal of an order sustaining a demurrer, reviewing court determines whether the
complaint states facts sufficient to constitute a cause of action.


[3] Appeal and Error Discretion of lower court;  abuse of discretion
On appeal of an order sustaining a demurrer without leave to amend, reviewing court
decides whether there is a reasonable possibility that the defect can be cured by
amendment; if it can be, the trial court has abused its discretion and the judgment is
reversed, but, if not, there has been no abuse of discretion and the judgment is affirmed.


[4] Appeal and Error Objections and exceptions;  demurrer
On appeal of an order sustaining a demurrer without leave to amend, burden of proving
a reasonable possibility that the defect can be cured by amendment is squarely on the
plaintiff.


1 Case that cites this headnote


[5] Health Contracts for services
Insurance Of Insurers
Deliberate use of word “delegate” in provision of Knox-Keene Health Care Service Plan
Act that allows health care service plans to delegate payment responsibility for emergency
services to contracting medical providers demonstrated legislative intent to depart from
common law rule that licensees are liable for acts of their agents, and thus health care
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service plan was not liable under statute to medical group for value of emergency services
rendered to insureds, when contracting medical provider, which was bankrupt, failed to
pay medical group. West's Ann.Cal.Health & Safety Code § 1371.4.


See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 22.


7 Cases that cite this headnote


[6] Appeal and Error Statutory or legislative law
Appellate court reviews construction of statute de novo because it presents a pure question
of law.


[7] Statutes Natural, obvious, or accepted meaning
In construing statute, courts turn first to words of statute to determine legislative intent,
giving them their ordinary and generally accepted meaning.


1 Case that cites this headnote


[8] Statutes Extrinsic Aids to Construction
Statutes Policy considerations;  public policy
If the language of a statute permits more than one reasonable interpretation, the court then
looks to extrinsic aids, such as the object to be achieved and the evil to be remedied by
the statute, the legislative history, public policy, and the statutory scheme of which the
statute is a part.


2 Cases that cite this headnote


[9] Statutes Purpose and intent
Statutes Unintended or unreasonable results;  absurdity
In construing a statute, the court must ultimately select the construction that comports most
closely with the apparent intent of the Legislature, with a view to promoting rather than
defeating the general purpose of the statute, and it must avoid an interpretation leading
to absurd consequences.


2 Cases that cite this headnote


[10] Licenses Conditions imposed;  regulations
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Rule of “nondelegable duty of licensees,” which is rule of common law derivation,
provides that a licensee remains liable for the acts of its agents and employees.


[11] Licenses Conditions imposed;  regulations
Essential justification for rule of nondelegable duty of licensees, by which licensee remains
liable for the acts of its agents and employees, is one of ensuring accountability of licensees
so as to safeguard the public welfare.


[12] Courts Previous Decisions as Controlling or as Precedents
Statutes Common or Civil Law
Statutes Plain, literal, or clear meaning of statute;  ambiguity
A statute will be construed in light of common law decisions, unless its language clearly
and unequivocally discloses an intention to depart from, alter, or abrogate the common
law rule concerning the particular subject matter.


[13] Statutes Construction of Amendatory and Amended Statutes
The Legislature's adoption of subsequent, amending legislation that is ultimately vetoed
may be considered as evidence of the Legislature's understanding of the unamended,
existing statute.


[14] Statutes Superfluousness
An interpretation of a statute that renders related provisions nugatory must be avoided.


[15] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
By proscribing any unlawful business practice, the unfair competition law borrows
violations of other laws and treats them as unlawful practices that the law makes
independently actionable. West's Ann.Cal.Bus. & Prof.Code § 17200.


2 Cases that cite this headnote


[16] Antitrust and Trade Regulation Exemptions and safe harbors
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When specific legislation provides a “safe harbor,” plaintiffs may not use the general unfair
competition law to assault that harbor. West's Ann.Cal.Bus. & Prof.Code § 17200.


2 Cases that cite this headnote


[17] Antitrust and Trade Regulation Exemptions and safe harbors
Antitrust and Trade Regulation Health care and medical insurance
Provision of Knox-Keene Health Care Service Plan Act that allowed health care service
plan to delegate payment responsibility for emergency services to a contracting medical
provider created a “safe harbor” that prevented such delegation from constituting a
violation of the unfair competition law, and thus plan's failure to pay medical group for
value of emergency services rendered to insureds, when medical provider, which was
bankrupt, failed to pay, did not constitute unfair competition. West's Ann.Cal.Bus. &
Prof.Code § 17200; West's Ann.Cal.Health & Safety Code § 1371.4.


9 Cases that cite this headnote


[18] Insurance Of Insurers
While provision of Knox-Keene Health Care Service Plan Act contemplates that health
care service plan may be held liable not only under another of Act's explicit provisions,
but also under other common law or statutory bases of liability, common sense precludes
finding service plan liable under common law cause of action that is contrary to another,
specific provision of Act. West's Ann.Cal.Health & Safety Code § 1371.25.


2 Cases that cite this headnote


[19] Health Membership or affiliation with organization;  contractual relationship
Course of conduct established by express contract between health care service plan
and medical provider, by which medical provider paid for emergency medical services
rendered to insureds, did not create implied contract that required service plan to pay
medical group for such services when bankrupt medical provider failed to pay; even
though medical group performed service of character usually charged for and service plan
knew but did not dissent from that performance, service plan had delegated duty to pay
reasonable value of services to medical provider. West's Ann.Cal.Health & Safety Code
§ 1371.4.


1 Case that cites this headnote
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[20] Contracts Implied agreements
An “implied contract” consists of obligations arising from a mutual agreement and intent
to promise where the agreement and promise have not been expressed in words. West's
Ann.Cal.Civ.Code § 1621.


23 Cases that cite this headnote


[21] Contracts Allegation or Statement of Contract or Promise
In order to plead a cause of action for implied contract, the facts from which the promise
is implied must be alleged. West's Ann.Cal.Civ.Code § 1621.


20 Cases that cite this headnote


[22] Contracts Implied agreements
A course of conduct can show an implied promise, on which to base an implied contract.
West's Ann.Cal.Civ.Code § 1621.


20 Cases that cite this headnote


[23] Insurance Negligence in general
Health care service plan did not have a duty to avoid causing harm to emergency medical
group's financial interest, as would obligate plan to reimburse medical group for the value
of emergency medical services rendered to plan's insureds when bankrupt intermediary
medical provider failed to pay, where service plan's contract with medical provider was not
intended to affect medical group in particular, and provision of Knox-Keene Health Care
Service Plan Act allowed service plans to delegate payment responsibility to intermediary
medical providers. West's Ann.Cal.Health & Safety Code § 1371.4.


3 Cases that cite this headnote


[24] Negligence Necessity and Existence of Duty
The threshold element of a cause of action for negligence is the existence of a duty to use
due care toward an interest of another that enjoys legal protection against unintentional
invasion.


[25] Negligence Duty as question of fact or law generally
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Whether the existence of a duty to use due care, which is an essential prerequisite to a
negligence cause of action, has been satisfied in a particular case is a question of law to
be resolved by the court.


[26] Negligence Economic loss doctrine
Recognition of a duty to manage business affairs so as to prevent purely economic loss to
third parties in their financial transactions is the exception, not the rule, in negligence law.


[27] Negligence Economic loss doctrine
Negligence Privity
Privity of contract is no longer necessary to recognition of a duty of due care to manage
business affairs to prevent purely economic loss to third parties, and public policy may
dictate the existence of a duty to third parties, which would support a cause of action for
negligence.


[28] Negligence Balancing and weighing of factors
Negligence Privity
In the business context, the determination whether in a specific negligence case the
defendant will be held liable to a third person not in privity of contract is a matter of policy
and involves the balancing of various factors, among which are (1) the extent to which the
transaction was intended to affect the plaintiff, (2) the foreseeability of harm to him, (3)
the degree of certainty that the plaintiff suffered injury, (4) the closeness of the connection
between the defendant's conduct and the injury suffered, (5) the moral blame attached to
the defendant's conduct, and (6) the policy of preventing future harm.


1 Case that cites this headnote


[29] Implied and Constructive Contracts Work and labor in general;  quantum meruit
Health care service plan was not obligated to pay restitution, under theory of quantum
meruit, to medical group for value of emergency services rendered to insureds when
bankrupt intermediary medical provider failed to pay for such services, given provision
of Knox-Keene Health Care Service Plan Act allowing service plans to delegate payment
responsibility to intermediary medical providers, which demonstrated Legislature's
determination that the benefits to the public of allowing service plans to delegate risk
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outweighed the cost to emergency service providers. Restatement of Restitution §§ 76,
114.


5 Cases that cite this headnote


[30] Implied and Constructive Contracts Work and labor in general;  quantum meruit
“Quantum meruit” refers to an obligation created by the law without regard to the intention
of the parties in situations in which one person is accountable to another on the ground that
otherwise he would unjustly benefit or the other would unjustly suffer loss. Restatement
of Restitution §§ 76, 114.


3 Cases that cite this headnote


[31] Implied and Constructive Contracts Unjust enrichment
The phrase “unjust enrichment” is used in law to characterize the result or effect of a failure
to make restitution of or for property or benefits received under such circumstances as to
give rise to a legal or equitable obligation to account therefor. Restatement of Restitution
§§ 76, 114.


4 Cases that cite this headnote


[32] Implied and Constructive Contracts Unjust enrichment
“Unjust enrichment” is a general principle, underlying various legal doctrines and
remedies, that one person should not be permitted unjustly to enrich himself at the expense
of another, but should be required to make restitution of or for property or benefits
received, retained, or appropriated, where it is just and equitable that such restitution be
made, and where such action involves no violation or frustration of law or opposition to
public policy, either directly or indirectly. Restatement of Restitution §§ 76, 114.


7 Cases that cite this headnote


[33] Insurance Third-party beneficiary
Insurance Group insurance
Medical group was not intended third party beneficiary of health insurance policies, and
thus health care service plan was not obligated by policies to pay for value of emergency
services rendered to insureds by medical group when bankrupt intermediary medical
provider failed to pay medical group. West's Ann.Cal.Civ.Code § 1559.
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[34] Contracts Agreement for Benefit of Third Person
A third party may qualify as a beneficiary under a contract where the contracting parties
must have intended to benefit that third party and such intent appears on the terms of the
contract. West's Ann.Cal.Civ.Code § 1559.


16 Cases that cite this headnote


[35] Contracts Agreement for Benefit of Third Person
Statute providing for enforcement of contract by third party beneficiary excludes such
enforcement by persons who are only incidentally or remotely benefited by contract.
West's Ann.Cal.Civ. Code § 1559.


8 Cases that cite this headnote


[36] Contracts Agreement for Benefit of Third Person
Third party beneficiary status is a matter of contract interpretation. West's
Ann.Cal.Civ.Code § 1559.


15 Cases that cite this headnote


[37] Contracts Agreement for Benefit of Third Person
A plaintiff seeking to enforce contract as third party beneficiary must plead contract which
was made expressly for his benefit and one in which it clearly appears that he was a
beneficiary. West's Ann.Cal.Civ.Code § 1559.


22 Cases that cite this headnote
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**588  *1129  Schley Look & Guthrie, Ian M. Guthrie, Santa Barbara, for Plaintiff and Appellant.


Catherine I. Hanson, San Francisco, for California Medical Association as Amicus Curiae on
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Konowiecki & Rank, Peter Roan, Los Angeles, Tom Knego, for Defendants and Respondents.
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Opinion


O'ROURKE, J.


California Emergency Physicians Medical Group (Emergency Physicians) provided emergency
medical services for patients who had contracted for medical insurance with PacifiCare of
California and PacifiCare of California dba Secure Horizons (collectively PacifiCare) and who
chose Family Health Network (FHN) as their medical provider. FHN failed to pay Emergency
Physicians for the emergency medical services it provided. Emergency Physicians sued PacifiCare
to recover the value of those services.


The court sustained PacifiCare's demurrer without leave to amend. We affirm.


*1130  FACTUAL AND PROCEDURAL HISTORY


According to the allegations in the complaint, Emergency Physicians is a professional corporation
that provides emergency medical services at Alvarado Hospital Medical Center. PacifiCare is a
health care service plan licensed by the State of California under the Knox–Keene Health Care
Services Plan Act (Knox–Keene Act) (Health & Saf.Code, § 1340 et seq.). 1  PacifiCare contracted
with FHN to provide health care services, including emergency medical services, to PacifiCare
members who chose FHN as their medical provider.


1 All further statutory references are to the Health and Safety Code unless otherwise specified.


FHN filed for bankruptcy and went out of business owing Emergency Physicians over $100,000.
Although Emergency Physicians submitted requests to PacifiCare for payment of those claims,
PacifiCare did not pay them, nor did it pay interest and penalties owed due to the late payment of
some of Emergency Physicians's claims.


Emergency Physicians sued PacifiCare, alleging causes of action for violations of sections 1371,
1371.35 and 1371.4, common counts for services rendered, quantum meruit, negligence, breach of
contract as third party beneficiary, and unfair business practices. The court sustained PacifiCare's
demurrer without leave to amend, holding that health care service plans that enter into risk-sharing
agreements with medical providers are not obligated to pay emergency service providers.


DISCUSSION
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I. Standard of Review on Demurrer


[1]  [2]  [3]  [4]  We review an order sustaining a demurrer without leave to amend under
**589  well-established rules: “ ‘We treat the demurrer as admitting all material facts properly
pleaded, but not contentions, deductions or conclusions of fact or law. [Citation.] We also consider
matters which may be judicially noticed.’ [Citation.] Further, we give the complaint a reasonable
interpretation, reading it as a whole and its parts in their context. [Citation.] When a demurrer
is sustained, we determine whether the complaint states facts sufficient to constitute a cause of
action. [Citation.] And when it is sustained without leave to amend, we decide whether there is a
reasonable possibility that the defect can be cured by amendment: if it can be, the trial court has
abused its discretion and we reverse; if not, there has been no abuse of discretion and we affirm.
[Citations.] The burden of proving such reasonable possibility is squarely on the plaintiff.” (Blank
v. Kirwan (1985) 39 Cal.3d 311, 318, 216 Cal.Rptr. 718, 703 P.2d 58.)


*1131  II. Section 1371.4


[5]  Emergency Physicians contends section 1371.4 of the Knox–Keene Act requires PacifiCare to
pay its claims in the event that a contracting medical provider fails to pay. Section 1371.4 provides
in part: “(b) A health care service plan shall reimburse providers for emergency services and care
provided to its enrollees, until the care results in stabilization of the enrollee, except as provided
in subdivision (c). As long as federal or state law requires that emergency services and care be
provided without first questioning the patient's ability to pay, a health care service plan shall not
require a provider to obtain authorization prior to the provision of emergency services and care
necessary to stabilize the enrollee's emergency medical condition.


“(c) Payment for emergency services and care may be denied only if the health care service
plan reasonably determines that the emergency services and care were never performed; provided
that a health care service plan may deny reimbursement to a provider for a medical screening
examination in cases when the plan enrollee did not require emergency services and care and the
enrollee reasonably should have known that an emergency did not exist....


...


“(e) A health care service plan may delegate the responsibilities enumerated in this section to the
plan's contracting medical providers.” (Italics added.)


[6]  [7]  [8]  [9]  We review de novo the construction of a statute because it presents a pure
question of law. (People ex rel. Lockyer v. Shamrock Foods Co. (2000) 24 Cal.4th 415, 432, 101
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Cal.Rptr.2d 200, 11 P.3d 956.) “The primary duty of a court when interpreting a statute is to give
effect to the intent of the Legislature, so as to effectuate the purpose of the law. [Citation.] To
determine intent, courts turn first to the words themselves, giving them their ordinary and generally
accepted meaning. [Citation.] If the language permits more than one reasonable interpretation, the
court then looks to extrinsic aids, such as the object to be achieved and the evil to be remedied by the
statute, the legislative history, public policy, and the statutory scheme of which the statute is a part.
[Citation.] ... Ultimately, the court must select the construction that comports most closely with
the apparent intent of the Legislature, with a view to promoting rather than defeating the general
purpose of the statute, and it must avoid an interpretation leading to absurd consequences.” (In re
Luke (2001) 88 Cal.App.4th 650, 655, 105 Cal.Rptr.2d 905.)


**590  We agree with Emergency Physicians and amicus curie California Medical Association
that health care service plans have a mandatory duty to pay for emergency medical services
under section 1371.4, subdivision (b). Subdivision (e), however, allows health care service plans
to delegate that responsibility. Emergency Physicians contends that although health care *1132
service plans may delegate their section 1371.4 responsibilities to contracting medical providers,
they remain liable if the contracting medical providers fail to pay. PacifiCare contends it does not
remain liable.


[10]  [11]  [12]  The term “delegate” has a specific meaning for licensees like health care service
plans, which is expressed in the context of the “well-established rule of nondelegable duty of
licensees:” (California Assn. of Health Facilities v. Department of Health Services (1997) 16
Cal.4th 284, 295, 65 Cal.Rptr.2d 872, 940 P.2d 323, italics added.) Under that rule, a licensee
remains liable for the acts of its agents and employees. (Ibid.) “The rule of nondelegable duties
for licensees is of common law derivation. [Citations.] The essential justification for this rule
is one of ensuring accountability of licensees so as to safeguard the public welfare.” (Id. at
p. 296, 65 Cal.Rptr.2d 872, 940 P.2d 323.) Because a licensee like PacifiCare remains liable
for a nondelegable duty, when the Legislature used the term “delegate” in subdivision (e), it
must have intended that the obligations of section 1371.4 are delegable duties; that is, duties
for which the health care service plan does not retain liability. “ ‘ “A statute will be construed
in light of common law decisions, unless its language ‘ “clearly and unequivocally discloses an
intention to depart from, alter, or abrogate the common-law rule concerning the particular subject
matter....” [Citations.]’ [Citation.]” ' ” (Id. at p. 297, 65 Cal.Rptr.2d 872, 940 P.2d 323.) In this case,
by using the term “delegate,” the Legislature clearly and unequivocally disclosed an intention to
depart from the common law rule that licensees are liable for the acts of their agents.


This construction is consistent with the legislative history of section 1371.4. Subdivision (e)
appears in the original version of section 1371.4 and was added along with other amendments
to reduce the opposition of several large HMOs. (Senator Marian Bergeson, Memorandum to
members of the Legislature, August 29, 1994.) More importantly, the Legislature passed an
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amendment to section 1371.4 that required health care service plans to pay emergency service
providers if a contracting medical provider fails to pay. 2  (Senate Bill No. 117 (2001–2002 Reg.
Sess.) § 2, subd. (f).) The Governor vetoed this amendment, stating in part: “SB 117 would
adversely affect HMO patient care by ... prohibiting delegated risk arrangements between HMOs
and physician groups based upon the type of service.” (Governor's veto message to Sen. on Sen.
Bill No. 117 (Oct. 10, 2001).)


2 The amendment stated: “If a medical group or independent practice association has accepted
the responsibility for payment of emergency services and care and fails to comply with the
payment requirements of Sections 1371, 1371.35, and 1371.37, the provider may submit the
complete claim to the health care service plan. The health care service plan shall pay the
complete claim on a fee-for-service basis within 45 days of the provider's submission of the
completed claim to the plan....”


*1133  [13]  “The Legislature's adoption of subsequent, amending legislation that is ultimately
vetoed may be considered as evidence of the Legislature's understanding of the unamended,
existing statute.” **591  (Freedom Newspapers, Inc. v. Orange County Employees Retirement
System (1993) 6 Cal.4th 821, 832, 25 Cal.Rptr.2d 148, 863 P.2d 218.) The 2001 legislation reflects
the Legislature's understanding that under section 1371.4 subdivision (e), health care service plans
that delegate their responsibilities under section 1371.4 to contracting medical providers are not
responsible to pay emergency services providers when the contracting medical providers fail to
pay.


[14]  Emergency Physicians's interpretation of section 1371.4, subdivision (e) relies on contract
law principals, under which a party that transfers an obligation remains liable unless the party
entitled to the benefit of the obligation consents to the transfer. (Civ.Code, §§ 1428, 1457.) We
reject that interpretation because it renders subdivision (e) nugatory and “ ‘[a]n interpretation that
renders related provisions nugatory must be avoided....’ ” (Lakin v. Watkins Associated Industries
(1993) 6 Cal.4th 644, 659, 25 Cal.Rptr.2d 109, 863 P.2d 179.)


III. Unfair Competition


[15]  Unfair competition includes “any unlawful, unfair or fraudulent business act or
practice.” (Bus. & Prof.Code, § 17200.) “By proscribing ‘any unlawful’ business practice, ‘section
17200 “borrows” violations of other laws and treats them as unlawful practices' that the unfair
competition law makes independently actionable.” (Cel–Tech Communications, Inc. v. Los Angeles
Cellular Telephone Co. (1999) 20 Cal.4th 163, 180, 83 Cal.Rptr.2d 548, 973 P.2d 527 (Cel–Tech ).)
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[16]  Although the unfair competition law is broadly written to permit courts to restrain dishonest
or unfair business dealings, the scope of the law is not unlimited. “Courts may not simply impose
their own notions of the day as to what is fair or unfair. Specific legislation may limit the judiciary's
power to declare conduct unfair. If the Legislature has permitted certain conduct or considered a
situation and concluded no action should lie, courts may not override that determination. When
specific legislation provides a ‘safe harbor,’ plaintiffs may not use the general unfair competition
law to assault that harbor.” (Cel–Tech, supra, 20 Cal.4th at p. 182, 83 Cal.Rptr.2d 548, 973 P.2d
527.)


[17]  As discussed supra, Health & Safety Code section 1371.4, subdivision (e) specifically allows
health care service plans to delegate to contracting medical providers the responsibility to pay
emergency service providers. This provides a safe harbor for health care service plans. For that
reason, Emergency Physicians cannot state a cause of action under Business and Professions Code
section 17200.


*1134  IV. Implied Contract


[18]  We begin by recognizing that Emergency Physicians may bring common law causes of
action against PacifiCare. “The Knox–Keene Act itself contemplates that a health care plan may
be held liable under theories based on other law. Section 1371.25 provides: ‘A plan, any entity
contracting with a plan, and providers are each responsible for their own acts or omissions, and
are not liable for the acts or omissions of, or the costs of defending, others. Any provision to
the contrary in a contract with providers is void and unenforceable. Nothing in this section shall
preclude a finding of liability on the part of a plan, any entity contracting with a plan, or a provider,
based on the doctrines of equitable indemnity, comparative negligence, contribution, or other
statutory or common law bases for liability.’ (Italics added.)” (Coast Plaza Doctors Hospital v.
UHP Healthcare (2002) 105 Cal.App.4th 693, 706, 129 Cal.Rptr.2d 650.) However, as a matter
of common sense, section 1371.25 does not allow a common law cause **592  of action that is
contrary to a specific provision of the Knox–Keene Act.


[19]  Emergency Physicians contends that its common counts cause of action states a claim for
implied contract, which it describes as follows: (1) PacifiCare had a duty to provide emergency
medical services to its enrollees; (2) Emergency Physicians provided emergency medical services
to PacifiCare's enrollees; and (3) PacifiCare knew Emergency Physicians performed these services.


[20]  [21]  [22]  An implied contract “consists of obligations arising from a mutual agreement
and intent to promise where the agreement and promise have not been expressed in words.” (Silva
v. Providence Hospital of Oakland (1939) 14 Cal.2d 762, 773, 97 P.2d 798; Civil Code § 1621.)
In order to plead a cause of action for implied contract, “the facts from which the promise is



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999097707&pubNum=661&originatingDoc=I7cb0efa6fa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999097707&pubNum=661&originatingDoc=I7cb0efa6fa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1371.4&originatingDoc=I7cb0efa6fa6d11d9b386b232635db992&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I7cb0efa6fa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I7cb0efa6fa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1371.25&originatingDoc=I7cb0efa6fa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002796031&pubNum=3484&originatingDoc=I7cb0efa6fa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002796031&pubNum=3484&originatingDoc=I7cb0efa6fa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1371.25&originatingDoc=I7cb0efa6fa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940118364&pubNum=661&originatingDoc=I7cb0efa6fa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940118364&pubNum=661&originatingDoc=I7cb0efa6fa6d11d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1621&originatingDoc=I7cb0efa6fa6d11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





California Emergency Physicians Medical Group v...., 111 Cal.App.4th 1127...
4 Cal.Rptr.3d 583, 03 Cal. Daily Op. Serv. 8137, 2003 Daily Journal D.A.R. 10,125


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 15


implied must be alleged.” (Youngman v. Nevada Irrigation Dist. (1969) 70 Cal.2d 240, 247, 74
Cal.Rptr. 398, 449 P.2d 462.) A course of conduct can show an implied promise. (Varni Bros. Corp.
v. Wine World, Inc. (1995) 35 Cal.App.4th 880, 889, 41 Cal.Rptr.2d 740 [implied contract based
upon appellant's distribution of wine for wine producer for many years]; Youngman, at p. 247, 74
Cal.Rptr. 398, 449 P.2d 462 [implied contract based upon announced practice of wage increases].)
Emergency Physicians alleged an express contract between PacifiCare and FHN in which FHN
paid for emergency services. Emergency Physicians further alleged that PacifiCare refused to pay
for these services. These allegations do not show a course of conduct under which PacifiCare paid
Emergency Physicians for its services.


Emergency Physicians's reliance upon Spinelli v. Tallcott (1969) 272 Cal.App.2d 589, 77 Cal.Rptr.
481 is misplaced. Spinelli states: “ ‘Where, without express contract, one performs services for
another with that other's knowledge, the services being of a character usually charged for, and the
*1135  other person does not dissent but benefits by the services, a promise to pay the reasonable
value of such services is implied.’ ” (Id. at p. 595, 77 Cal.Rptr. 481.) Although Emergency
Physicians performed a service of a character usually charged for and PacifiCare knew but did
not dissent from the performance, PacifiCare had delegated its duty to pay the reasonable value of
the services to FHN. Spinelli, which involved only two parties, does not address this situation in
which the party who benefited from the services legally delegated its obligation.


V. Negligence


[23]  Emergency Physicians contends it stated a cause of action for negligence in that PacifiCare
breached its duty “to use due care so as not to cause harm to [Emergency Physicians'] financial
interest....” We conclude there is no such duty.


[24]  [25]  “ ‘The threshold element of a cause of action for negligence is the existence of a duty
to use due care toward an interest of another that enjoys legal protection against unintentional
invasion. [Citations.] Whether this essential prerequisite to a negligence cause of action has been
satisfied in a particular case is a question of law to be resolved by the court. [Citation.]’ [Citations.]


[26]  [27]  [28]  “Recognition of a duty to manage business affairs so as to prevent purely
economic loss to third parties in their financial transactions is the exception, not the rule, in
negligence law. Privity of contract is no longer necessary to recognition of a duty in the business
context and public policy may dictate the existence of a duty to third parties.... [W]e reiterated
**593  ‘[t]he basic tests for determining the existence of such a duty ... set forth in Biakanja v.
Irving [ (1958) ] 49 Cal.2d 647, 650, 320 P.2d 16 as follows: “The determination whether in a
specific case the defendant will be held liable to a third person not in privity is a matter of policy and
involves the balancing of various factors, among which are [1] the extent to which the transaction
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was intended to affect the plaintiff, [2] the foreseeability of harm to him, [3] the degree of certainty
that the plaintiff suffered injury, [4] the closeness of the connection between the defendant's
conduct and the injury suffered, [5] the moral blame attached to the defendant's conduct, and [6]
the policy of preventing future harm.” ’ ” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19
Cal.4th 26, 57–58, 77 Cal.Rptr.2d 709, 960 P.2d 513.)


In Desert Healthcare Dist. v. PacifiCare FHP, Inc. (2001) 94 Cal.App.4th 781, 114 Cal.Rptr.2d
623, the court rejected a hospital's contention that PacifiCare had a special duty to insure the
financial stability of its contracting medical provider. (Id. at p. 791, 114 Cal.Rptr.2d 623.) The
court found that the hospital could not satisfy even the first Biakanja factor: “The conduct alleged
to have been negligent must have been intended to affect that particular plaintiff, rather than just a
class of persons to whom the plaintiff happens to belong. *1136  [Citation.] The failure to show a
particularized effect precludes a finding of a special relationship giving rise to a duty, because, to
the extent the plaintiff was merely affected in the same way as other members of the plaintiff class,
the case is nothing more than a traditional products liability or negligence case in which economic
damages are not available. [Citation.] The most that Desert Healthcare can show is that PacifiCare's
transaction with [the contracting medical provider] was intended to affect any hospitals that were
unfortunate enough to contract with [the contracting medical provider], thus precluding a finding
of duty.” (Id. at p. 792, 114 Cal.Rptr.2d 623.) Similarly, the most Emergency Physicians can show
is that PacifiCare's contract with FHN was intended to affect any emergency services provider
whom FHN had an obligation to pay.


Even assuming Emergency Physicians could satisfy some of the Biakanja factors, we would
still find no duty as a matter of policy. The Legislature has approved risk-sharing plans, such
as capitation, and has allowed health care service plans to delegate payment responsibility to
contracting medical providers. Finding a duty in this situation is directly contrary to section 1371.4,
subdivision (e) of the Knox–Keene Act.


VI. Quantum Meruit


[29]  Emergency Physicians contends it has stated a claim for quantum meruit, also referred
to as restitution and quasi-contract, under various provisions of the Restatement of Restitution
(Restatement). We disagree because allowing restitution would frustrate the public policy
underlying the Knox–Keene Act.


[30]  [31]  [32]  Quantum meruit refers to an obligation created by the law without regard to
the intention of the parties in “situations in which one person is accountable to another on the
ground that otherwise he would unjustly benefit or the other would unjustly suffer loss.” (Rest.,
Restitution, general scope note, p. 1.) “ ‘ “The phrase ‘unjust enrichment’ is used in law to
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characterize the result or effect of a failure to make restitution of or for property or benefits received
under such circumstances as to give rise to a legal or equitable obligation to account therefor.
[¶] It is a general principle, underlying **594  various legal doctrines and remedies, that one
person should not be permitted unjustly to enrich himself at the expense of another, but should
be required to make restitution of or for property or benefits received, retained, or appropriated,
where it is just and equitable that such restitution be made, and where such action involves no
violation or frustration of law or opposition to public policy, either directly or indirectly.” ' ”
(Dinosaur Development, Inc. v. White (1989) 216 Cal.App.3d 1310, 1315, 265 Cal.Rptr. 525,
italics added; see also First Nationwide Savings v. Perry (1992) 11 Cal.App.4th 1657, 1663, 15
Cal.Rptr.2d 173 [“Determining whether it is unjust for a person to retain a benefit may involve
policy considerations.”].)


*1137  We decline to grant Emergency Physicians restitution under the Restatement 3  because the
Legislature has specified the payment obligations in this situation. By enacting section 1371.4, the
Legislature recognized a health care service plan's duty to pay emergency service providers. The
Legislature also weighed the competing interests of emergency service providers and health care
service plans in cases where the health care service plan contracts with medical providers, deciding
that health care service plans could delegate their payment obligation to those providers. Were
we to grant restitution to Emergency Physicians, we would thwart the Legislature's determination
that the benefits to the public of allowing health care service plans to delegate risk to contracting
medical providers outweigh the cost to emergency service providers.


3 Emergency Physicians relies upon section 76 of the Restatement, which provides: “[a] person
who, in whole or in part, has discharged a duty which is owed by him but which as between
himself and another should have been discharged by the other, is entitled to indemnity
from the other, unless the payer is barred by the wrongful nature of his conduct.” (Rest.,
Restitution, § 76.) Emergency Physicians also relies on the similar sections 113–115 of the
Restatement, the most relevant of which provides:
“[a] person who has performed the duty of another by supplying a third person with
necessaries, although acting without the other's knowledge or consent, is entitled to
restitution from the other therefor if [¶] (a) he acted unofficiously and with intent to charge
therefor, and [¶] (b) the things or services supplied were immediately necessary to prevent
serious bodily harm to or suffering by such person.” (Rest., Restitution § 114.) Emergency
Physicians mistakenly relies upon Restatement section 71, which is not applicable because
PacifiCare did not threaten to sue Emergency Physicians and because Emergency Physicians
did not pay a debt of PacifiCare.


VII. Third Party Beneficiary
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[33]  Emergency Physicians alleges a breach of contract on a third party beneficiary theory. It
claims the health care policies PacifiCare issued to its enrollees were “made in part for [Emergency
Physicians's] benefit in that [PacifiCare] undertook to provide medical services to its enrollees
and that included an express or implied agreement to pay [Emergency Physicians] for services
rendered to enrollees of [PacifiCare's] plans.”


[34]  [35]  “Civil Code section 1559 provides: ‘A contract, made expressly for the benefit of a
third person, may be enforced by him at any time before the parties thereto rescind it.’ A third party
may qualify as a beneficiary under a contract where the contracting parties must have intended to
benefit that third party and such intent appears on the terms of the contract. [Citation.] However, it
is well settled that Civil Code section 1559 excludes enforcement of a contract by persons who are
only incidentally or remotely benefited by it. [Citations.] ‘ “A third party should not be permitted
to enforce covenants made not for his benefit, but **595  rather for others. He is not a contracting
party; his right to performance is predicated on the contracting parties' intent to *1138  benefit
him....” ’ [Citations.]” (Jones v. Aetna Casualty & Surety Co. (1994) 26 Cal.App.4th 1717, 1724,
33 Cal.Rptr.2d 291.)


[36]  [37]  Third party beneficiary status is a matter of contract interpretation. (Sessions Payroll
Management, Inc. v. Noble Construction Co. (2000) 84 Cal.App.4th 671, 680, 101 Cal.Rptr.2d
127.) For that reason, the contract must be set out in the pleadings: “A plaintiff must plead a
contract which was made expressly for his benefit and one in which it clearly appears that he
was a beneficiary.” (Luis v. Orcutt Town Water Co. (1962) 204 Cal.App.2d 433, 441, 22 Cal.Rptr.
389.) Emergency Physicians failed to set out the specific policy language on which it relies or
to incorporate the standard PacifiCare health insurance policy by reference, but asks for leave to
amend in order to conduct discovery to obtain PacifiCare insurance policies. At the unopposed
request of PacifiCare, we took judicial notice of the health insurance policies PacifiCare issued to
its enrollees under Evidence Code section 452, subdivision (h).


Under the terms of the policies, Emergency Physicians is not an intended beneficiary. The policies
provide that contracting medical providers receive monthly payments, which cover the cost of care
provided by the contracting medical providers and which may also cover the cost of referrals to
specialists. Contracting hospitals receive either monthly payments, discounted fee for services, or
fixed daily rates. Contracting medical providers are required to have stop-loss insurance protection.
These policies do not show an intention to benefit noncontracting providers, who are not mentioned
in the contract. For that reason, the court properly sustained PacifiCare's demurrer without leave
to amend as to this cause of action.


DISPOSITION
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The judgment is affirmed. Each party is to bear its own costs on appeal.


WE CONCUR: BENKE, Acting P.J., and AARON, J.


All Citations


111 Cal.App.4th 1127, 4 Cal.Rptr.3d 583, 03 Cal. Daily Op. Serv. 8137, 2003 Daily Journal D.A.R.
10,125
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150 Cal.App.4th 1487
Court of Appeal, Fourth District, Division 1, California.


Gary CANOVA et al., Plaintiffs and Appellants,
v.


TRUSTEES OF IMPERIAL IRRIGATION DISTRICT
EMPLOYEE PENSION PLAN, et al., Defendants and Respondents.


No. D048156.
|


May 22, 2007.
|


As Modified on Denial of Rehearing June 8, 2007.
|


As Modified June 11, 2007.
|


Review Denied Aug. 29, 2007.


Synopsis
Background: Current and former employees of irrigation district brought action against district
and district's pension plan, seeking to invalidate changes made to plaintiffs' retirement plan.
Plaintiffs sought mandamus, declaratory, and injunctive relief. Defendants moved for summary
judgment based on plaintiffs' failure to comply with claim filing requirements of Government
Claims Act. The Superior Court, Imperial County, No. L-01273, Jeffrey B. Jones, J., granted the
judgment. Plaintiffs appealed.


Holdings: The Court of Appeal, McIntyre, J., held that:


[1] mandamus action seeking to invalidate changes made to plaintiffs' retirement plan was subject
to Government Claims Act filing requirements;


[2] declaratory and injunctive relief were not available to plaintiffs; and


[3] mandamus action attempting to invalidate termination of plaintiffs' defined benefit plan and
seeking to compel defendants' performance of contractual duties was not subject to Government
Claims Act filing requirements.
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Reversed and remanded.


West Headnotes (12)


[1] Mandamus Statutory or administrative remedies
Water Law District employees
Mandamus action by current and former employees of irrigation district against district
and district's pension plan, seeking to invalidate changes made to plaintiffs' retirement
plan, was subject to Government Claims Act claim filing requirements; plaintiffs had
an adequate monetary remedy and their claim was actually one for breach of contract,
inasmuch as they were seeking a transfer of additional funds into their contribution plan
accounts. West's Ann.Cal.Gov.Code § 900 et seq.


See 3 Witkin, Cal. Procedure (4th ed. 1996) Actions, § 223 et seq.; Cal. Jur. 3d,
Government Tort Liability, § 86 et seq.


[2] Municipal Corporations Necessity and purpose
Purpose of the Government Claims Act statutes is to: (1) provide a public entity with
sufficient information to allow it to thoroughly investigate the matter; (2) facilitate
settlement of meritorious claims; (3) enable a public entity to engage in fiscal planning; and
(4) to allow a public entity to avoid similar liability in the future. West's Ann.Cal.Gov.Code
§ 900 et seq.


7 Cases that cite this headnote


[3] Municipal Corporations Applicability in particular cases
Government Claims Act does not apply to nonpecuniary actions, such as those seeking
injunctive, specific, or declaratory relief. West's Ann.Cal.Gov.Code § 900 et seq.


12 Cases that cite this headnote


[4] Mandamus Statutory or administrative remedies
Municipal Corporations Applicability in particular cases
Where the primary purpose of a mandamus action is monetary relief, the mandatory claim
filing requirements of the Government Claims Act apply; in contrast, mandamus actions
seeking to compel performance of a mandatory duty, statutory duty or ministerial act
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may not be subject to the Claims Act if they do not seek money or damages. West's
Ann.Cal.Gov.Code § 900 et seq.


18 Cases that cite this headnote


[5] Contracts Grounds of action
To establish liability for breach of contract, a plaintiff must establish the existence of a
contract, plaintiff's performance, defendant's breach, and damages.


2 Cases that cite this headnote


[6] Water Law District employees
Action by current and former employees of irrigation district against district and district's
pension plan, seeking to invalidate changes made to plaintiffs' retirement plan, was barred
due to plaintiffs' failure to timely comply with Government Claims Act claim filing
requirements; plaintiffs did not file their government claims until more than one year after
they accrued, and they did not seek leave to present a late claim. West's Ann.Cal.Gov.Code
§ 900 et seq.


2 Cases that cite this headnote


[7] Water Law District employees
Statutory exceptions to mandatory claim filing requirements under Government Claims
Act did not apply to action by current and former employees of irrigation district against
district and district's pension plan, seeking to invalidate changes made to plaintiffs'
retirement plan; although claims for benefits under a public retirement or pension system
were excepted from the mandatory filing requirements, that exception only applied where
an individual sought money due under the terms of an existing system, whereas plaintiffs
were alleging that defendants treated them unfairly in administering the system. West's
Ann.Cal.Gov.Code § 905(f).


4 Cases that cite this headnote


[8] Declaratory Judgment Existence and effect in general
Declaratory Judgment Public Employees
Current and former employees of irrigation district could not obtain declaratory relief
against district and district's pension plan, in order to invalidate changes made to plaintiffs'
retirement plan; in seeking a transfer of additional funds into their contribution plan
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accounts, plaintiffs had a fully matured cause of action for money, which required them
to seek damages rather than declaratory relief.


33 Cases that cite this headnote


[9] Declaratory Judgment Nature and scope of remedy
Declaratory relief operates prospectively to declare future rights, rather than to redress
past wrongs.


65 Cases that cite this headnote


[10] Public Employment Trial, judgment, and relief
Specific Performance Subject-matter of contracts in general
Water Law District employees
Current and former employees of irrigation district could not obtain injunctive relief or
specific performance against district and district's pension plan, in order to invalidate
changes made to plaintiffs' retirement plan, where plaintiffs, with a fully matured cause of
action for money, had an adequate remedy at law.


13 Cases that cite this headnote


[11] Municipal Corporations Applicability in particular cases
The government claim filing requirement applies to any monetary claim even if it is merely
incidental to other relief sought. West's Ann.Cal.Gov.Code § 900 et seq.


3 Cases that cite this headnote


[12] Water Law District employees
Action by current and former employees of irrigation district against district and district's
pension plan, seeking a writ of mandate declaring the rollover into the contribution plan
invalid, and an order that defendants perform their contractual duties under the pension
plan, was not subject to Government Claims Act claim filing requirements; while such
relief, if granted, might have ultimately resulted in money being transferred, such relief
did not render the request a claim for money or damages that would have required the
filing of a government claim. West's Ann.Cal.Gov.Code § 900 et seq.


1 Case that cites this headnote
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Opinion


McINTYRE, J.


*1490  Gary Canova, Virginia Canova, Ronald Shelton, Michael Hodges and Jimmie Sexton
(collectively Plaintiffs), current or former employees of Imperial Irrigation District (the District),
appeal a judgment entered in favor of the District, the Trustees of Imperial Irrigation District
Employee Pension Plan and the Board of Directors of the Imperial Irrigation District Employee
Pension Plan (collectively Defendants) after the trial court granted Defendants' motion for
summary judgment based on Plaintiffs' failure to comply with the claim filing requirements of
the Government Claims Act ( **590  Gov.Code, § 900 et seq. (the Claims Act), all undesignated
statutory references are to this code).


In this case, we conclude that neither declaratory nor injunctive relief was not available and that
mandamus could not be used to invalidate changes made to Plaintiffs' retirement plan because they
had an adequate monetary remedy and were required to file a timely claim. Mandamus, however,
may be appropriate to attempt to invalidate Defendants' termination of Plaintiffs' defined benefit
plan and compel Defendants to perform their contractual duties under the defined benefit plan as
this claim did not seek money or damages and did not require the filing of a government claim.
Accordingly, summary judgment of the entire action based on Plaintiffs' failure to comply with
the Claims Act was improper.


FACTUAL AND PROCEDURAL BACKGROUND


In 1969, the District implemented the Imperial Irrigation District Employee Pension Plan (the
Pension Plan) as a defined benefit plan whereby benefit payments were only due and payable
to participants upon retirement. Benefit amounts under the Pension Plan did not become fixed
until a participant's retirement or separation from employment or the termination of the Pension
Plan. Before 1995, employees participating in the Pension Plan received a monthly annuity upon
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retirement, with no lump sum option available. In 1995, the District amended the Pension Plan
to add a lump sum distribution *1491  option in addition to the annuity; lump sum benefits were
paid subject to a 30–year variable Treasury Bond interest rate, known as the GATT rate.


Effective July 1, 1999, the District modified the Pension Plan to: (1) delete the variable GATT rate
and adopt a fixed 7 percent interest rate for employees choosing the lump sum option upon their
retirement (the Rate Amendment) and (2) add a new defined contribution plan (the Contribution
Plan), commonly known as a 401k or 401(a) plan, which did not provide specific dollar benefits
upon retirement. Employees hired after July 1, 1999 had to participate in the Contribution Plan.


Effective June 30, 2001, the District terminated the Pension Plan and gave participating employees
the choice of transferring the lump sum value of their accrued benefits, plus an equity adjustment,
into the Contribution Plan or receiving a deferred annuity payable upon retirement or separation.
Employees choosing the Contribution Plan received an employer contribution based on a
percentage of their monthly base salary and could elect to contribute additional pre-tax dollars.
Participants in the Contribution Plan had ten investment options to choose from and could only
withdraw funds upon retirement or termination of their employment.


Plaintiffs all chose to have their accrued benefits from the Pension Plan rolled directly into the
Contribution Plan. In December 2002, Plaintiffs filed their original complaint, a proposed class
action, alleging causes of action for breach of contract, accounting and breach of fiduciary duty
based on the 1995 change, the Rate Amendment and the equity adjustment made after their accrued
benefits were transferred into the Contribution Plan. The trial court sustained Defendants' demurrer
to the complaint based on Plaintiffs' failure to properly comply with the Claims Act although it
allowed Plaintiffs leave to amend to seek non-monetary relief. Plaintiffs filed a government claim
on February 6, 2003, but the claim was denied as untimely and they did not seek leave to present
a late claim.


After more law and motion proceedings, Plaintiffs filed a fourth amended complaint **591  in
April 2005, seeking a writ of mandate or, alternatively, alleging breach of contract and impairment
of contract in violation of the Contract Clause of the California Constitution (Cal. Const., art. I,
§ 9). It identifies two proposed classes: those employees who received a lump sum distribution
based on the Rate Amendment and employees who had their Pension Plan benefits rolled into the
Contribution Plan using a 2 percent equity adjustment, rather than a 4.5 percent equity adjustment.
The breach of contract cause of action alleges that Defendants violated a contractual duty by
adopting the Rate Amendment, and the contractual impairment claim asserts that Defendants'
adoption of the Rate Amendment, termination of the Pension Plan and *1492  creation of the
Contribution Plan were unreasonable and violated their ministerial duty under the Contract Clause
of the California Constitution.
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Plaintiffs allege that monetary damages would not provide adequate relief because their retirement
benefits could not be restored to proper levels without forcing Defendants to take a number of
actions in the course of their official duties. Accordingly, Plaintiffs seek specific performance,
injunctive or declaratory relief or mandamus and allege that compliance with the Claims Act was
not required because they are not seeking “money or damages” or, alternatively, to the extent the
action is deemed to seek money or damages, that such relief is secondary to the equitable relief
sought.


The prayer for relief requests that the Rate Amendment be invalidated, the equity adjustment be
recalculated and appropriate transfers be made into the Contribution Plan account of each Plaintiff.
Alternatively, Plaintiffs seek a writ of mandate declaring the Rate Amendment and rollover into
the Contribution Plan invalid and an order requiring Defendants to perform their contractual duties
under the Pension Plan.


Defendants moved for summary judgment on the ground the action was one for money or damages
and was barred based on Plaintiffs' failure to properly comply with the Claims Act. The trial court
granted the motion, concluding that the action was primarily one for damages and even assuming
Plaintiffs were entitled to equitable relief, the only result would be a present payment of money for
Plaintiffs' direct benefit. It also concluded that Plaintiffs' claims accrued on June 30, 2001, when
Defendants terminated the Pension Plan, and all claims were barred based on Plaintiffs' failure to
comply with the Claims Act. Plaintiffs timely appealed.


DISCUSSION


[1]  Defendants moved for summary judgment, asserting that Plaintiffs' claims, although cast as
ones for mandamus, declaratory or injunctive relief, actually sought monetary damages and were
subject to the Claims Act. The trial court agreed and also concluded that Plaintiffs were not entitled
to a writ of mandate or declaratory relief. The question before us is whether Plaintiffs' failure
to timely file a government claim precludes them from pursuing this action. Although this issue
comes to us on a motion for summary judgment, we need not engage in the traditional summary
judgment analysis because the parties do not dispute the material facts underlying this issue.


As explained below, we agree that declaratory or injunctive relief is not available and that
mandamus cannot be used to invalidate the Rate Amendment or compel recalculation of the equity
adjustment because Plaintiffs had an *1493  adequate remedy at law via money damages and
they were required to file a timely claim. Mandamus, however, may be appropriate to attempt
to invalidate the rollover and compel Defendants to change the retirement **592  plan back to
the Pension Plan. This claim is not one for money or damages and did not require the filing of a







Canova v. Trustees of Imperial Irrigation Dist. Employee..., 150 Cal.App.4th 1487...
59 Cal.Rptr.3d 587, 07 Cal. Daily Op. Serv. 5663, 2007 Daily Journal D.A.R. 7291...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 8


government claim. Accordingly, summary judgment of the entire action based on Plaintiffs' failure
to comply with the Claims Act was improper.


[2]  [3]  Under the Claims Act, no suit for “money or damages” may be brought against a
public entity until a written claim has been presented to the entity and the claim either has been
acted upon or is deemed to have been rejected. (§§ 905, 945.4.) The purpose of the claims
statutes is to: (1) provide a public entity with sufficient information to allow it to thoroughly
investigation the matter; (2) facilitate settlement of meritorious claims; (3) enable a public entity
to engage in fiscal planning; and (4) to allow a public entity to avoid similar liability in the future.
(TrafficSchoolOnline, Inc. v. Clarke (2003) 112 Cal.App.4th 736, 742, 5 Cal.Rptr.3d 408.) The
Claims Act does not apply, however, to nonpecuniary actions, “such as those seeking injunctive,
specific or declaratory relief.” (Loehr v. Ventura County Community College Dist. (1983) 147
Cal.App.3d 1071, 1081, 195 Cal.Rptr. 576.) Although it is generally accepted that the Claims Act
applies to contract claims, this issue is currently before the California Supreme Court. (Lozada v.
City and County of San Francisco (2006) 145 Cal.App.4th 1139, 1153, fn. 8, 52 Cal.Rptr.3d 209,
citing City of Stockton v. Superior Court, 40 Cal.Rptr.3d 117, 129 P.3d 320, review granted Feb. 1,
2006, S139237 [For Supreme Court opinion, see 42 Cal.4th 730, 68 Cal.Rptr.3d 295, 171 P.3d 20].)


[4]  Plaintiffs contend the Claims Act did not apply because their action sought mandamus relief,
not money or damages. In determining whether the Claims Act applies, the critical question is
whether the recovery of money or damages was the primary purpose of Plaintiffs' claims. Where
the primary purpose of a mandamus action is monetary relief, the mandatory requirements of the
Claims Act apply. (Loehr v. Ventura County Community College Dist., supra, 147 Cal.App.3d
at pp. 1081–1082, 195 Cal.Rptr. 576; Baiza v. Southgate Recreation & Park Dist. (1976) 59
Cal.App.3d 669, 673–674, 130 Cal.Rptr. 836.) In contrast, mandamus actions seeking to compel
performance of a mandatory duty, statutory duty or ministerial act may not be subject to the
Claims Act if they do not seek money or damages. (Board of Administration v. Wilson (1997) 52
Cal.App.4th 1109, 1125–1126, 61 Cal.Rptr.2d 207 [mandamus action to enforce mandatory duty
regarding future funding of retirement system was not one for money or damages]; County of
Sacramento v. Lackner (1979) 97 Cal.App.3d 576, 587–588, 159 Cal.Rptr. 1 [mandamus action
to compel state to disburse funds in the manner provided by the Medi–Cal statutes was not one
for damages, but to compel by ministerial act the release of funds]; Forde v. Cory (1977) 66
Cal.App.3d 434, 436–438, 135 Cal.Rptr. 903 [mandamus proceeding to compel state officer to
pay lump sum death benefit on behalf of judge who *1494  died before retirement was a suit to
compel performance of express statutory duty, not a money action, and thus was exempt from the
government claim requirement].)


Plaintiffs assert that Defendants' adoption of the Rate Amendment and use of the incorrect equity
adjustment breached the Defendants' contractual obligations and caused the wrong sums to be
credited into their individual accounts. They request that the Rate Amendment be invalidated,
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the equity adjustment recalculated, and appropriate transfers be made into their individual
Contribution Plan accounts.


[5]  To establish liability for breach of contract, a plaintiff must establish the existence of a
contract, plaintiff's performance, defendant's breach, and damages. (Careau & Co. v. Security
Pacific Business **593  Credit, Inc. (1990) 222 Cal.App.3d 1371, 1388, 272 Cal.Rptr. 387.)
At the time of the rollover, the Defendants used the Rate Amendment and equity adjustment to
determine the amount to be credited to each of Plaintiffs' separate Contribution Plan accounts. The
breach occurred when Defendants allegedly failed to credit the correct amount into each separate
account thus causing Plaintiffs' damage and allowing them to sue at that time. When each Plaintiff
later retired or terminated his or her employment, Defendants' obligation was to pay the amounts
previously credited to a particular account. No new cause of action would accrue to Plaintiffs upon
their retirement or termination of employment.


Although the operative complaint does not directly ask for money or damages, it seeks a transfer of
additional funds into the Contribution Plan accounts of each plaintiff. This is a form of monetary
relief that would fully compensate Plaintiffs for Defendants' alleged improper modifications and
render any equitable relief superfluous. Accordingly, Plaintiffs' claim was one for breach of
contract and they cannot avoid the government claim filing requirement by recasting it as one for
mandamus.


Plaintiffs' allegation that the modifications violated a ministerial duty do not change our
conclusion. Even assuming Defendants had such a duty, mandamus is inappropriate where, as here,
there is an adequate remedy at law. (Code Civ. Proc., § 1086; see, e.g., Wenzler v. Municipal Court
(1965) 235 Cal.App.2d 128, 133–134, 45 Cal.Rptr. 54 [mandate does not lie to compel county
to refund fine paid for violation of unconstitutional ordinance, since no showing was made civil
action for refund was inadequate].)


To avoid this result, Plaintiffs contend they could not possibly be seeking money or damages
because they were all active employees when they *1495  initiated this action; accordingly, they
could not compel monetary payments from their retirement plan and could only pursue claims for
equitable relief until their retirement.


They cite Kern v. City of Long Beach (1947) 29 Cal.2d 848, 179 P.2d 799 (Kern ), Dillon v. Board
of Pension Com'rs of City of Los Angeles (1941) 18 Cal.2d 427, 116 P.2d 37 (Dillon ) and Dryden v.
Board of Pension Com'rs of City of Los Angeles (1936) 6 Cal.2d 575, 59 P.2d 104 (Dryden ) for the
proposition that a cause of action for money or damages does not accrue in the context of pension
benefits until an individual can actually collect the benefits. However, these cases all involved the
use of mandamus to compel pension payments. (Kern, supra, 29 Cal.2d at p. 850, 179 P.2d 799;
Dillon, supra, 18 Cal.2d at pp. 427–432, 116 P.2d 37; Dryden, supra, 6 Cal.2d at p. 577, 59 P.2d
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104.) Here, Plaintiffs are not seeking to collect pension benefits wrongfully withheld; rather, they
are seeking to invalidate one-time changes (the Rate Amendment and equity adjustment) made to
their retirement plan that reduced the amount of money they would have otherwise been entitled
to receive.


Additionally, the “continuing accrual” cases cited by Plaintiffs are of no assistance because they
are not suing to collect future pension installments, a situation in which each missed or improper
installment would constitute a new breach. (Dryden, supra, 6 Cal.2d at pp. 580–581, 59 P.2d 104
[because right to pension payments is a continuing one, the fact petitioner's claims for past and
accrued pension payments may be barred based on failure to file a timely claim does not mean
petitioner is without means to enforce the right to present and future pension payments]; Adler
v. City of Pasadena (1962) 57 Cal.2d 609, 613–614, 21 Cal.Rptr. 579, 371 P.2d 315 [city charter
provision that all claims **594  against a city, other than for damages, must be presented within
six months after the last item of the account or claim accrued, limited the plaintiffs' recovery for
past-due pension payments to those that accrued within six months prior to the time the respective
plaintiffs presented claims for them]; Abbott v. City of Los Angeles (1958) 50 Cal.2d 438, 463,
326 P.2d 484 [the statutory time limitation upon the right to sue for each pension installment
commences to run from the time that that installment falls due]; Abbott v. City of San Diego
(1958) 165 Cal.App.2d 511, 522, 332 P.2d 324 [same]; see also Green v. Obledo (1981) 29 Cal.3d
126, 141, 172 Cal.Rptr. 206, 624 P.2d 256 [governmental entity has a continuing obligation to
pay welfare benefits pursuant to law and each deficient payment constitutes a separate violation
triggering the running of a new period of limitations].)


Plaintiffs rely on Longshore v. County of Ventura (1979) 25 Cal.3d 14, 157 Cal.Rptr. 706, 598
P.2d 866 (Longshore ) and California Teacher's Assn. v. Governing Board (1985) 169 Cal.App.3d
35, 214 Cal.Rptr. 777 (CTA ) for *1496  the proposition that a cause of action for money or
damages does not accrue until such time that an employee can actually compel direct payment
of monetary benefits to himself or herself. These cases are distinguishable and do not support
Plaintiffs' argument that they could only pursue claims for equitable relief pending their retirement.


Longshore involved the employees' right to compensation for services performed (overtime
credits), not pension rights, and the timeliness of those claims could not be resolved because it
turned on when certain ordinances made the overtime credits compensable (either at retirement or
within a certain time after the services were performed). (Longshore, supra, 25 Cal.3d at pp. 29–
31, 157 Cal.Rptr. 706, 598 P.2d 866.) The court, however, could not conclude that the limitations
period had passed as to any or all of the possible compensation claims because the complaint
did not specify under which ordinances the overtime credits were claimed to have been earned
and even if some claims had accrued, current employees would still be entitled to declaratory
relief regarding the validity of an ordinance purporting to cancel unused credits. (Id. at p. 31, 157
Cal.Rptr. 706, 598 P.2d 866.)
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Similarly, CTA, supra, 169 Cal.App.3d 35, 214 Cal.Rptr. 777 does not advance Plaintiffs' position.
In CTA, public teachers sued their employer to recover backpay and retirement service credits. (Id.
at p. 38, 214 Cal.Rptr. 777.) The trial court denied their petition for a writ of mandate and complaint
for declaratory relief on the ground the claims were barred by the statute of limitations. (Id. at p.
39, 214 Cal.Rptr. 777.) The appellate court agreed in part, concluding that the statutory claims
for backpay were untimely because the action was filed more than three years after the teachers
learned of the underpayment. (Ibid.) Because entitlement to service credits was dependent in part
on employer contributions and the teachers' right to compel their employer to make additional
contributions accrued only upon retirement, the appellate court held that the teachers' entitlement to
service credits would not accrue until their retirement benefits became payable, i.e., at retirement.
(Id. at p. 44, 214 Cal.Rptr. 777.)


Here, Plaintiffs' request to invalidate the Rate Amendment and recalculate the equity adjustment,
although cast as a claim for mandamus, actually seeks money or damages. Accordingly, Plaintiffs
were required to comply with the Claims Act, which specifies that claims “relating to” a cause
of action for personal injuries must be presented within six months after accrual of the cause of
action, while claims **595  “relating to any other cause of action” must be presented within one
year after accrual. (§ 911.2.) A cause of action accrues on the date which it would be deemed
to have accrued under the applicable statute of limitations and is generally the date the plaintiff
incurred injury as a result of the defendant's alleged wrongful act or omission. (§ 901; Loehr v.
Ventura County Community College Dist., supra, 147 Cal.App.3d at p. 1078, 195 Cal.Rptr. 576.)


[6]  *1497  At the latest, Plaintiffs' claims to invalidate the Rate Amendment and recalculate the
equity adjustment accrued at the time of the rollover on June 30, 2001. Plaintiffs, however, did not
file their government claim until February 6, 2003, more than one year after their claims accrued,
and they did not seek leave to present a late claim. These claims are thus barred based on Plaintiffs'
failure to comply with the Claims Act.


[7]  Although not argued by Plaintiffs, we note that the Legislature has enumerated 12 types of
claims against local public entities that are excepted from the mandatory filing requirement (§ 905,
subds (a)-(l )), including claims for benefits under a public retirement or pension system (§ 905,
subd. (f)). This exception, however, only applies where an individual seeks money due under the
terms of an existing pension system. (Dalton v. East Bay Mun. Utility Dist. (1993) 18 Cal.App.4th
1566, 1574, 23 Cal.Rptr.2d 230.) Where, as here, an individual alleges that defendants treated
them unfairly in administering the system, the government claim filing requirement applies. (Ibid.;
Baillargeon v. Department of Water & Power (1977) 69 Cal.App.3d 670, 681, 138 Cal.Rptr. 338
[cause of action by employee against his retirement plan for breach of promise contained in a
booklet published by the retirement plan was not exempt from the government claim requirement
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because employee was not suing for benefits payable pursuant to or under a public pension
system].)


[8]  [9]  [10]  Although Plaintiffs also sought declaratory relief, the trial court correctly concluded
that such relief was inappropriate. Declaratory relief operates prospectively to declare future rights,
rather than to redress past wrongs. (Babb v. Superior Court of Sonoma County (1971) 3 Cal.3d
841, 848, 92 Cal.Rptr. 179, 479 P.2d 379.) Where, as here, a party has a fully matured cause of
action for money, the party must seek the remedy of damages, and not pursue a declaratory relief
claim. (Jackson v. Teachers Ins. Co. (1973) 30 Cal.App.3d 341, 344, 106 Cal.Rptr. 208.) Similarly,
Plaintiffs are not entitled to injunctive relief or specific performance because they had an adequate
remedy at law. (5 Witkin, Cal. Proc. (4th ed. 1997) Pleading, §§ 759, 782, pp. 215 & 239.)


[11]  The foregoing discussion essentially moots Plaintiffs' argument that their claim for money
or damages was merely incidental to their equitable claims for mandamus or injunctive relief. In
any event, the government claim requirement applies to any monetary claim even if it is merely
incidental to other relief sought. (TrafficSchoolOnline Inc. v. Clarke, supra, 112 Cal.App.4th at
p. 742, 5 Cal.Rptr.3d 408.)


[12]  While the claims for recalculation of the Rate Amendment and equity adjustment seek
monetary relief and are barred based on Plaintiffs' failure to *1498  file a timely claim, we reject
Defendants' argument that barring monetary relief, there is nothing left of Plaintiffs' case. Plaintiffs
alleged that the termination of the Pension Plan and creation of the Contribution Plan were
unreasonable and violated Defendants' ministerial duty under the Contract Clause of the California
Constitution. As **596  an alternative theory, Plaintiffs sought a writ of mandate declaring the
rollover into the Contribution Plan invalid and an order that Defendants perform their contractual
duties under the Pension Plan.


Assuming that the trial court agrees with Plaintiffs' assertions and declares the rollover invalid,
Plaintiffs would be entitled to an order directing Defendants to comply with the terms of the
Pension Plan. While such relief, if granted, may ultimately result in money being transferred
between the two systems, such relief does not render the request a claim for money or damages
that requires the filing of a government claim. (Board of Administration, supra, 52 Cal.App.4th at
pp. 1125–1126, 61 Cal.Rptr.2d 207 [mandamus action challenging change in how pensions were
financed and directing return to the previous financing system did not seek money or damages].)


We reject Defendants' assertion that allowing Plaintiffs to litigate the merits of their alternative
theory is legally inconsistent with our conclusion that Plaintiffs' challenges to the rate amendment
and equity adjustment are barred by the Claims Act. An order invalidating the rollover into the
Contribution Plan and requiring that Defendants perform their contractual duties under the Pension
Plan, if issued, does not address or impact the rate adjustment and would invalidate the equity



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971122322&pubNum=661&originatingDoc=Ida773d8f089111dcb92c924f6a2d2928&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971122322&pubNum=661&originatingDoc=Ida773d8f089111dcb92c924f6a2d2928&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973103289&pubNum=227&originatingDoc=Ida773d8f089111dcb92c924f6a2d2928&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003699414&pubNum=7047&originatingDoc=Ida773d8f089111dcb92c924f6a2d2928&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003699414&pubNum=7047&originatingDoc=Ida773d8f089111dcb92c924f6a2d2928&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997054583&pubNum=0003484&originatingDoc=Ida773d8f089111dcb92c924f6a2d2928&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997054583&pubNum=0003484&originatingDoc=Ida773d8f089111dcb92c924f6a2d2928&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Canova v. Trustees of Imperial Irrigation Dist. Employee..., 150 Cal.App.4th 1487...
59 Cal.Rptr.3d 587, 07 Cal. Daily Op. Serv. 5663, 2007 Daily Journal D.A.R. 7291...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 13


adjustment to the extent the adjustment was part of the rollover. Plaintiffs will not be able to
challenge the amount of the equity adjustment or the rate amendment.


Defendants also assert that they violated no ministerial duty when they terminated the Pension
Plan and that mandamus relief is inappropriate to compel legislative action or an appropriation.
Defendants, however, moved for summary judgment on the ground the entire action was barred
based on Plaintiffs' failure to comply with the Claims Act. Accordingly, Defendants' assertions
were not before the trial court, they are not properly before us and we express no opinion on the
validity of these assertions or the merits of Plaintiffs' remaining claim.


In summary, Plaintiffs' request to invalidate the rollover and compel Defendants to change the
retirement plan back to the Pension Plan was not one for money or damages. Thus, they were not
required to comply with the Claims Act to obtain mandamus relief on this claim and summary
judgment of the entire action based on Plaintiffs' failure to comply with the Claims Act was
improper. Accordingly, this matter is remanded to the trial court to *1499  determine whether
Plaintiffs are entitled to a writ of mandate invalidating the rollover and compelling Defendants to
change the retirement plan back to the Pension Plan.


DISPOSITION


The judgment is reversed and the matter is remanded for further proceedings in accordance with
this opinion. Plaintiffs are entitled to their costs on appeal.


WE CONCUR: McCONNELL, P.J., and AARON, J.


All Citations


150 Cal.App.4th 1487, 59 Cal.Rptr.3d 587, 07 Cal. Daily Op. Serv. 5663, 2007 Daily Journal
D.A.R. 7291, 2007 Daily Journal D.A.R. 8617
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1 Cal.5th 994
Supreme Court of California.


CENTINELA FREEMAN EMERGENCY MEDICAL
ASSOCIATES et al., Plaintiffs and Appellants,


v.
HEALTH NET OF CALIFORNIA, INC., et al., Defendants and Respondents.


Centinela Radiology Medical Group, Plaintiff and Appellant,
v.


Health Net of California, Inc., et al., Defendants and Respondents.


S218497
|


Filed 11/14/2016


Synopsis
Background: Emergency room physicians brought suits against health care service plans for,
among other things, negligent delegation of financial responsibility to pay to individual practice
association which became insolvent. The Superior Court, Los Angeles County, No. BC449056,
John Shepard Wiley, J., sustained plans' demurrer without leave to amend. Physicians appealed,
and the Court of Appeal reversed and remanded with directions. Plans petitioned for review. The
Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Cantil-Sakauye, C.J., held that:


[1] Knox–Keene Health Care Service Plan Act of 1975 did not per se impose duty of care on health
care service plans to guarantee payment;


[2] health care service plans owed a duty of care to noncontracting emergency room physicians
when entering into delegation contracts with individual practice associations; disapproving Desert
Healthcare Dist. v. PacifiCare FHP, Inc., 94 Cal.App.4th 781, 114 Cal.Rptr.2d 623 and California
Emergency Physicians Medical Group v. PacifiCare of California, 111 Cal.App.4th 1127, 4
Cal.Rptr.3d 583; and


[3] under allegations as pleaded, health care service plans had duty to reassume delegated
obligation to pay emergency room physicians following individual practice association's financial
insolvency.



https://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5012457104)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0168911301&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0351011901&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001565137&pubNum=0003484&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001565137&pubNum=0003484&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003610633&pubNum=0007047&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003610633&pubNum=0007047&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003610633&pubNum=0007047&originatingDoc=Ia8704ab0aadb11e6b27be1b44e7e7e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Centinela Freeman Emergency Medical Associates v. Health..., 1 Cal.5th 994 (2016)
382 P.3d 1116, 209 Cal.Rptr.3d 280, Med & Med GD (CCH) P 305,794...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


Affirmed and remanded with directions.


Opinion, 170 Cal.Rptr.3d 142, vacated.


Procedural Posture(s): On Appeal; Petition for Discretionary Review; Demurrer to Complaint.


West Headnotes (18)


[1] Appeal and Error Pleadings and Evidence
Appeal and Error Objections and exceptions;  demurrer
Supreme Court treats a demurrer as admitting all material facts properly pleaded, but not
contentions, deductions or conclusions of fact or law; Court also considers matters which
may be judicially noticed.


44 Cases that cite this headnote


[2] Pleading Process, pleadings, and other documents
When considering a demurrer, court gives the complaint a reasonable interpretation,
reading it as a whole and its parts in their context.


14 Cases that cite this headnote


[3] Appeal and Error Objections and exceptions;  demurrer
When a demurrer is sustained, Supreme Court on review determines whether the complaint
states facts sufficient to constitute a cause of action, and when it is sustained without leave
to amend, Court decides whether there is a reasonable possibility that the defect can be
cured by amendment.


53 Cases that cite this headnote


[4] Appeal and Error Objections and exceptions;  demurrer
The burden of proving reasonable possibility of amending a complaint is squarely on the
plaintiff appealing the sustaining of a demurrer.


30 Cases that cite this headnote
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[5] Appeal and Error Objections and exceptions;  demurrer
On review of a ruling sustaining a demurrer, examination of the complaint is de novo.


35 Cases that cite this headnote


[6] Health Quasi contract, quantum meruit, and emergency assistance
Insurance Payment of Proceeds
Knox–Keene Health Care Service Plan Act of 1975 did not impose statutory duty of care
on health care service plan when delegating financial responsibility to pay emergency
service providers; as Act allowed delegation, payment obligation was not a “nondelegable”
duty for which plans retained ultimate responsibility. Cal. Health & Safety Code §
1371.4(e).


6 Cases that cite this headnote


[7] Health Contracts for services
Insurance Powers and duties
Insurance Negligence in general
Under the Knox–Keene Health Care Service Plan Act of 1975, health care service plans
are not statutory guarantors of their contracted individual practice associations' financial
obligations, and no duty of care arises from its provisions. Cal. Health & Safety Code §
1371.4(e).


5 Cases that cite this headnote


[8] Health Contracts for services
Insurance Claim Procedures
Insurance Payment of Proceeds
Department of Managed Health Care (DMHC) regulation stating that a health care service
plan's obligation to assume responsibility for the processing and timely reimbursement of
a capitated provider's claims may be altered by an approved corrective action plan does not
impose duty on health care service plans to reassume payment obligations when a delegate
fails to pay a provider's claims; purpose of regulation is merely to promote accurate and
timely claims processing and settlement, and Governor's veto of senate bill withheld any
statutory remedy for unpaid emergency service providers. Cal. Health & Safety Code §
1371.4(e); Cal. Code Regs. tit. 28, § 1300.71(e)(6).
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3 Cases that cite this headnote


[9] Administrative Law and Procedure Rule or regulation as a whole; relation of parts
to whole and one another
Regulations, like statutes, must be read as a whole and construed in context, keeping the
regulatory purpose in mind.


[10] Administrative Law and Procedure Consistency with statute, statutory scheme, or
legislative intent
An administrative agency cannot by its own regulations create a remedy which the
Legislature has withheld.


1 Case that cites this headnote


[11] Health Quasi contract, quantum meruit, and emergency assistance
Insurance Negligence in general
Health care service plans which delegated emergency services financial responsibility
to individual practice association under the Knox–Keene Health Care Service Plan Act
of 1975 owed a duty of care to noncontracting emergency room physicians in entering
into delegation contracts; emergency room physicians were a specific and well-defined
class who previously were able to seek reimbursement directly from health plans, impact
of delegation on physicians was not collateral to the delegation, service plans could
have reasonably anticipated that insolvent association would be unable to pay physicians'
claims, delegation brought physicians into position of risk from association's insolvency,
and physicians were required by law to provide services regardless of ability to pay;
disapproving Desert Healthcare Dist. v. PacifiCare FHP, Inc., 94 Cal.App.4th 781, 114
Cal.Rptr.2d 623 and California Emergency Physicians Medical Group v. PacifiCare of
California, 111 Cal.App.4th 1127, 4 Cal.Rptr.3d 583. Cal. Health & Safety Code §
1371.4(e).


[12] Negligence Necessity and Existence of Duty
The threshold element of a cause of action for negligence is the existence of a duty to use
due care toward an interest of another that enjoys legal protection against unintentional
invasion.
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11 Cases that cite this headnote


[13] Negligence Duty as question of fact or law generally
Whether the essential duty of care prerequisite to a negligence cause of action has been
satisfied in a particular case is a question of law to be resolved by the court.


7 Cases that cite this headnote


[14] Negligence Public policy concerns
Negligence Economic loss doctrine
Negligence Privity
Although recognition of a duty to manage business affairs so as to prevent purely economic
loss to third parties in their financial transactions is the exception, not the rule, in
negligence law, privity of contract is no longer necessary to recognition of a duty in the
business context and public policy may dictate the existence of a duty to third parties.


10 Cases that cite this headnote


[15] Negligence Balancing and weighing of factors
Negligence Economic loss doctrine
When considering the existence of a duty to manage business affairs so as to prevent purely
economic loss to third parties in their financial transactions, the determination whether in
a specific case the defendant will be held liable to a third person not in privity is a matter
of policy and involves the balancing of various factors, among which are (1) the extent to
which the transaction was intended to affect the plaintiff, (2) the foreseeability of harm to
him, (3) the degree of certainty that the plaintiff suffered injury, (4) the closeness of the
connection between the defendant's conduct and the injury suffered, (5) the moral blame
attached to the defendant's conduct, and (6) the policy of preventing future harm.


12 Cases that cite this headnote


[16] Health Quasi contract, quantum meruit, and emergency assistance
Insurance Negligence in general
Under allegations as pleaded by emergency service providers in complaint, health care
service plans which delegated emergency services financial responsibility to individual
practice association under the Knox–Keene Health Care Service Plan Act of 1975 had duty
to reassume its delegated obligation to pay noncontracting emergency room physicians
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following association's financial insolvency; delegation to association was intended to
affect physicians, financial harm was foreseeable, physicians suffered actual injury, service
plan had no reasonable expectation that payment would occur through corrective action
plan process such that there was a close connection between service plans' conduct and
physicians' injury, and imposition of duty of care would prevent future economic harm to
physicians. Cal. Health & Safety Code §§ 1371.4(e), 1375.4, 1375.5, 1374.6; Cal. Code
Regs. tit. 28, §§ 1300.75.4.8(a)(4),(5).


1 Case that cites this headnote


[17] Health Contracts for services
Insurance Of Insurers
A health care service plan's duty to reassume the financial responsibility it has delegated
to a contracting medical provider group under the Knox–Keene Health Care Service Plan
Act of 1975 is triggered by the plan's receipt of information through which the plan
becomes aware or should become aware that there can be no reasonable expectation that its
delegate will be able to reimburse covered claims from noncontracting emergency service
providers. Cal. Health & Safety Code § 1371.4(e).


4 Cases that cite this headnote


[18] Health Quasi contract, quantum meruit, and emergency assistance
A health care service plan that initially responsibly delegates financial responsibility to
an individual practice association or other risk bearing organization under the Knox–
Keene Health Care Service Plan Act of 1975 may reasonably expect that any financial
difficulties subsequently experienced by its delegate can be adequately addressed through
the corrective action plan process, and normally does not act negligently when it properly
engages in and cooperates in such process; however, a health care plan retains a continuing
duty to monitor and assess whether such an expectation is reasonable under the particular
circumstances presented, and to timely take action to protect noncontracting emergency
service providers when it knows or should know that there can be no reasonable
expectation that its delegates will be able to reimburse claims for services. Cal. Health &
Safety Code § 1371.4(e).


See 6 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 1180.


1 Case that cites this headnote
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Barger & Wolen, John M. LeBlanc; Hinshaw & Culbertson, Sandra I. Weishart and Larry M.
Golub, Los Angeles, for California Association of Health Plans and CAPG as Amicus Curiae on
behalf of Defendants and Respondents.


Carol L. Ventura, Drew Brereton and Sheila M. Tatayon for California Department of Managed
Health Care as Amici Curiae.


Opinion


Cantil–Sakauye, C.J.


*1000  Both state and federal law require any licensed hospital that has appropriate facilities and
qualified personnel to provide emergency medical services or care regardless of a patient's ability
to pay. (Health & Saf. Code, § 1317, subds. (a), (b); 1  *1001  42 U.S.C. § 1395dd (b), (h).) If
the ***284  patient is an enrollee in a health care service plan, 2  the plan is required by statute to
reimburse the emergency service provider for necessary emergency medical services and care. (§
1371.4, subd. (b).) Plans are permitted, however, to delegate this financial responsibility to their
contracting medical providers. (§ 1371.4, subd. (e), hereafter section 1371.4(e).)


1 All further statutory references are to the Health and Safety Code unless otherwise indicated.


2 Health care service plans are defined in section 1345, subdivision (f). They are commonly
known as health maintenance organizations or HMOs. (Watanabe v. California Physicians'
Service (2008) 169 Cal.App.4th 56, 59, fn. 3, 86 Cal.Rptr.3d 374.)


In this case, each defendant health care service plan (hereafter Health Plan) delegated its
emergency services financial responsibility to its contracting medical providers, three individual
practice associations (IPAs). 3  Allegedly, these three IPAs failed to comply with multiple state
financial solvency requirements beginning in 2007, and continuing through each quarter for the
following four years, resulting in their failure to reimburse the plaintiff noncontracting service
providers for the emergency care that they provided to enrollees of defendant Health Plans. The
noncontracting emergency service providers allege that at the time of delegation and throughout the
duration of the delegation contracts between the Health Plans and the IPAs, the Health Plans knew
or should have known that these IPAs were insolvent. The providers further claim that under the
circumstances, the Health Plans lacked any reasonable expectation that the IPAs would reimburse
their emergency service claims. Rather than helping to resolve the growing number of their unpaid
claims, the noncontracting emergency service providers allege, the Health Plans simply advised
them to continue submitting their claims to the insolvent IPAs. The IPAs eventually went out of
business. Plaintiff providers then brought actions seeking reimbursement from the Health Plans.
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3 “Section 1373, subdivision (h)(6), defines an individual practice association by reference
to title 42 United States Code section 300e–1(5), which provides as relevant: ‘The term
“individual practice association” means a ... legal entity which has entered into a services
arrangement (or arrangements) with persons who are licensed to practice medicine.’
” (Prospect Medical Group, Inc. v. Northridge Emergency Medical Group (2009) 45 Cal.4th
497, 502, fn. 3, 87 Cal.Rptr.3d 299, 198 P.3d 86 (Prospect Medical).)


We granted review to consider whether a health care service plan's delegation of its financial
responsibility to an IPA or other ***285  contracting medical provider group pursuant to section
1371.4(e) relieves it of any obligation to pay providers' claims for covered emergency services and
care or if, as plaintiffs **1120  contend, a health care service plan has a common law tort duty
to noncontracting emergency service providers to act reasonably in making an initial delegation
and a continuing tort duty to protect such noncontracting providers from financial harm resulting
from any subsequent insolvency of its delegate. 4  We conclude that a health care service plan
may *1002  be liable to noncontracting emergency service providers for negligently delegating
its financial responsibility to an IPA or other contracting medical provider group that it knew or
should have known would not be able to pay for emergency service and care provided to the
health plan's enrollees. We further conclude that a health care service plan has a narrow continuing
common law tort duty to protect noncontracting emergency service providers once it makes an
initial delegation of its financial responsibility. Specifically, a health care service plan may be
liable to noncontracting emergency service providers for negligently continuing or renewing a
delegation contract with an IPA when it knows or should know that there can be no reasonable
expectation that its delegate will be able to reimburse noncontracting emergency service providers
for their covered claims.


4 In addition to the briefs of the parties, we have received a number of amicus curiae briefs.
The California chapter of the American College of Emergency Physicians and the California
Medical Association have filed briefs in support of plaintiffs. Counsel for the California
Association of Health Plans and CAPG (formerly known as the California Association of
Physicians Groups) have filed briefs in support of defendants. We requested and received an
amicus curiae brief from the California Department of Managed Health Care.


A brief summary of the factual and procedural background of this matter and a general overview
of the statutory and regulatory backdrop provides context for the parties' contentions and our
conclusions.


I. FACTUAL AND PROCEDURAL BACKGROUND
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The consolidated appeal in this matter involved two related actions. In the Centinela Freeman
action, four California partnerships of emergency room physicians (hereafter Centinela Freeman),
sued various health care service plans and three IPAs (known collectively as La Vida) to which
the plans delegated their financial responsibilities to pay emergency service claims. 5  In the
Centinela Radiology action, Centinela Radiology Medical Group (hereafter Centinela Radiology),
a partnership of radiologists who provided emergency and nonemergency radiology services to
enrollees of various health *1003  care service plans, filed a nearly identical complaint against
the three La Vida IPAs and the same plans sued in the Centinela Freeman action. 6


5 Plaintiffs in the Centinela Freeman action are Centinela Freeman Emergency Medical
Associates, Sherman Oaks Emergency Medical Associates, Valley Presbyterian Emergency
Medical Associates, and Westside Emergency Medical Associates.
Defendant Health Plans in the Centinela Freeman action are Health Net of California, Inc.,
Blue Cross of California, PacifiCare of California, California Physicians' Service, Cigna
Healthcare of California, Inc., Care 1st Health Plan, and Aetna Health of California, Inc.
As the Court of Appeal recognized, “[t]he precise names of the three La Vida entities are
unclear. They were named as: (1) La Vida Medical Group & IPA, doing business as La Vida
Prairie Medical Group; (2) La Vida Multispecialty Medical Centers, Inc.; and (3) Prairie
Medical Group, Inc. However, when the first La Vida entity answered the initial complaint,
it indicated its actual name was La Vida Medical Group, Inc.”


6 Centinela Radiology's complaint initially did not include California Physicians' Service as a
defendant. Although not entirely clear from the record, it appears that California Physicians'
Service may have been added by amendment, as well as an additional health plan, SCAN
Health Plan.
Centinela Radiology's complaint sought reimbursement from the Health Plans for services
provided on both an emergency and nonemergency basis. On appeal, however, the Court
of Appeal observed that Centinela Radiology appeared to focus solely on the emergency
services provided by its members and the court expressly limited its opinion to plaintiffs'
negligence claims for a failure to pay for compulsory services provided on an emergency
basis. Likewise, our grant of review, and therefore our conclusions, are limited to a health
care service plan's duty of care to noncontracting emergency service providers who provide,
under statutory compulsion, emergency care to the plans' enrollees.


According to both complaints, none of the plaintiff medical groups contracted with La Vida or
any of the Health Plans for the provision of services, but each had provided **1121  covered
emergency services and care to the Health Plans' enrollees who were assigned to La Vida. Plaintiffs
alleged that they sought reimbursement for ***286  their services and care from La Vida because
defendant Health Plans had delegated their responsibility to pay covered claims to La Vida, but
La Vida either did not pay or did not fully pay their claims.







Centinela Freeman Emergency Medical Associates v. Health..., 1 Cal.5th 994 (2016)
382 P.3d 1116, 209 Cal.Rptr.3d 280, Med & Med GD (CCH) P 305,794...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 11


As relevant here, both complaints set forth a negligence cause of action alleging that the Health
Plans are responsible for payment of plaintiffs' claims, despite their delegation of financial
responsibility to La Vida, because at the time of the Health Plans' delegation to La Vida and
throughout the duration of those delegation contracts, the Health Plans “knew or should have
known” of La Vida's insolvency and yet the Health Plans negligently delegated and continued
to delegate their payment obligations to La Vida. 7  According to the complaints, the three La
Vida IPAs failed to comply with multiple state financial solvency requirements beginning in 2007,
and continuing through each quarter for the next four years, resulting in their failure to pay the
plaintiff noncontracting service providers for the emergency care that they provided to enrollees of
defendant Health Plans during this time. *1004  The complaints alleged that instead of “helping
to resolve” the increasing number of unpaid claims by emergency providers, the Health Plans
advised plaintiffs to continue submitting claims directly to La Vida and continued their insufficient
capitation payments 8  to La Vida, despite the absence of any reasonable expectation that La Vida
would reimburse plaintiffs. The Health Plans, it was alleged, knew La Vida was in financial
trouble through their receipt of financial reports and other information, including an advisement in
October 2009 that La Vida's lender had filed a petition for relief under the bankruptcy laws and had
withdrawn $4 million from La Vida's account, and that La Vida was unable to obtain funding from
capital markets. The complaints alleged that defendant Health Plans waited until May and June
2010, years after La Vida began openly demonstrating financial instability, to finally discontinue
their capitation payments to La Vida and terminate their delegation contracts. La Vida went out
of business shortly thereafter.


7 The complaints also allege causes of action for quantum meruit, unfair competition, open
book account, and services rendered. Only plaintiffs' negligence cause of action is at issue
before us. As noted, plaintiffs allege in their negligence cause of action that the Health Plans
knew or should have known “at the time” of delegation and “throughout the duration” of the
contracts of La Vida's insolvency and inability to pay. The complaints do not clearly allege
when La Vida became insolvent and unable to pay emergency service claims, although it is
alleged that starting in 2007 La Vida failed to comply with multiple state financial solvency
requirements. The complaints do not clearly allege when the Health Plans first entered into
their delegation contracts with the three La Vida entities. But from the quoted language, and
contrary to the assertion of the Health Plans, it appears plaintiffs have alleged a cause of
action for negligence on both a theory of negligent initial delegation and a theory of negligent
continuation of delegation. We consider both theories.


8 Capitation payments are made in connection with a risk-sharing arrangement between
a health plan and a contracting medical provider under which the provider receives
compensation on a “capitated basis.” “ ‘[C]apitated basis’ ” is defined by regulation to mean
“fixed per member per month payment or percentage of premium payment wherein the
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provider assumes the full risk for the cost of contracted services without regard to the type,
value or frequency of services provided.” (Cal. Code Regs., tit. 28, § 1300.76, subd. (d).)


The Health Plans demurred to the complaints. They contended that once they delegated to La
Vida their statutory obligation to reimburse emergency care providers for emergency services, as
permitted by section 1371.4(e), plaintiffs had no recourse against them for payments that ***287
La Vida was unable to make. As to plaintiffs' negligence cause of action, the Health Plans argued
that under the seminal case of Biakanja v. Irving (1958) 49 Cal.2d 647, 320 P.2d 16 (Biakanja),
they owed third party plaintiffs no common law duty of care to protect their financial interests.


The trial court sustained defendants' demurrers without leave to amend and entered judgment in
favor of defendant Health Plans. Both Centinela Freeman and Centinela Radiology appealed, and
the cases were consolidated.


**1122  The Court of Appeal concluded that plaintiffs had properly pleaded, or could plead,
a cause of action for negligent initial delegation and a cause of action for negligent failure to
reassume the delegated financial obligation, that is, a violation of the Health Plans' continuing
duty of care. Therefore, it reversed the judgment. We granted defendant Health Plans' petition for
review.


II. STATUTORY AND REGULATORY BACKGROUND


Health care service plans are governed by the Knox–Keene Health Care Service Plan Act of 1975
(the Knox–Keene Act or Act). ( *1005  Health & Saf. Code, § 1340 et seq.) The Knox–Keene Act
“is ‘a comprehensive system of licensing and regulation’ [citation], formerly under the jurisdiction
of the Department of Corporations (DOC) and presently within the jurisdiction of the Department
of Managed Health Care (DMHC) (§ 1341; Stats. 1999, ch. 525, § 1(a); Stats. 2000, ch. 857,
§§ 19, 100).” (California Medical Assn. v. Aetna U.S. Healthcare of California, Inc. (2001) 94
Cal.App.4th 151, 155, fn. 3, 114 Cal.Rptr.2d 109 (California Medical); accord, Prospect Medical,
supra, 45 Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86.)


The intent and purpose of the Legislature in enacting the Knox–Keene Act was “to promote
the delivery and the quality of health and medical care to the people of the State of California
who enroll in, or subscribe for the services rendered by, a health care service plan or specialized
health care service plan.” (§ 1342.) The Legislature sought to accomplish this purpose by, among
other things, (1) “transferring the financial risk of health care from patients to providers” in
order to “[h]elp ... ensure the best possible health care for the public at the lowest possible
cost,” (2) imposing “proper regulatory procedures” in order to “[e]nsur[e] the financial stability”
of the system, and (3) establishing a system that ensures health care service plan “subscribers
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and enrollees receive available and accessible health and medical services rendered in a manner
providing continuity of care.” (Id. subds. (d), (f), & (g).)


Section 1342.6 reiterates the Act's purpose of providing “high-quality health care coverage in
the most efficient and cost-effective manner possible,” and finds that “it is in the public interest
to promote various types of contracts between public or private payers of health care coverage,
and institutional or professional providers of health care services.” Among the contracts the
Act permits are “contracts that contain incentive plans that involve general payments, such as
capitation payments, or shared-risk arrangements.” (§ 1348.6, subd. (b).) The Act expressly allows
contracts in which health care service plans delegate to the plans' contracting medical providers
the plans' financial responsibility to reimburse emergency service providers' claims. (§ 1371.4(e).)
Noncontracted emergency service providers are entitled to reimbursement at the reasonable and
customary rate for the emergency services they perform. (Cal. Code Regs., tit. 28, § 1300.71, subd.
(a)(3)(B).)


***288  Allowing health care service plans to shift to their contracting medical providers the
financial risk associated with the provision of medical care carries with it a risk that the providers
will at some point become financially insolvent. Over time the Legislature became concerned with
the increasing number of provider groups, including IPAs, that had assumed the financial risk
for the medical care of plan enrollees under capitation payment contracts with plans and that had
subsequently declared bankruptcy. (Department of Managed Health Care (Winter 2001) vol. 17,
No. 2, Cal. Reg. L.Rptr. 28, *1006  29.) The bankruptcies left “physicians unpaid for medical
services already rendered and patients stranded and forced to change physicians.” (Ibid.) The state
had no basis to intervene because, at that time, there were no statutory or regulatory provisions
governing the provider groups or their contracts with the plans. (Id. at p. 30.)


In 1999, the Legislature addressed this fiscal solvency crisis through the passage of Senate Bill
No. 260 (1999–2000 Reg. Sess.) (Senate Bill No. 260) (Stats. 1999, ch. 529, § 1, p. 3666). Senate
Bill No. 260 created the Financial Solvency Standards Board. (§ 1347.15, subd. (a), added by
Stats. 1999, ch. 529, § 1, **1123  p. 3666.) The purpose of the board is to (1) advise the director
of the Department of Managed Health Care (DMHC) “on matters of financial solvency affecting
the delivery of health care services[,]” (2) “[d]evelop and recommend ... financial solvency
requirements and standards relating to plan operations, plan-affiliate operations and transactions,
plan-provider contractual relationships, and provider-affiliate operations and transactions[,]” and
(3) “[p]eriodically monitor and report on the implementation and results of the financial solvency
requirements and standards.” (§ 1347.15, subd. (b)(1)–(3).)


Senate Bill No. 260 also added statutory provisions (§§ 1375.4, 1375.5, 1375.6) that regulate
contracts between health care service plans and provider groups, including IPAs, which are now
collectively referred to as “risk-bearing organizations” (RBOs). (§ 1375.4, subd. (g).) Notably,
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section 1375.4 specifies contract provisions concerning the RBOs' administrative and financial
capacity that must be included in every risk arrangement contract between an RBO and a health
care service plan. (§ 1375.4, subd. (a).) Section 1375.5 provides that any delegation of financial
risk in a contract between a plan and an RBO must first be negotiated and agreed to between
them. Section 1375.4 requires the DMHC to periodically evaluate contracts between plans and
RBOs “to determine if any audit, evaluation, or enforcement actions should be undertaken” by the
DMHC. (§ 1375.4, subd. (c).) In addition, the DMHC must adopt regulations that, at a minimum,
(1) create a process for reviewing or grading RBOs based on specific criteria concerning their
financial viability, (2) mandate disclosure of certain risk assessment information to RBOs by health
care service plans, (3) require reporting to the DMHC by both the health care service plans and
RBOs, (4) provide for DMHC audits, and (5) institute a process for corrective action plans. (§
1375.4, subd. (b)(1)–(4).)


The DMHC has adopted regulations complying with these directives. (Cal. Code Regs., tit. 28, §
1300.75.4 et seq.; hereafter all cites to “Regulations” are to tit. 28 Cal. Code Regs. Regulations
§ 1300.75.4 et seq. are commonly known as the “Solvency Regulations.”) Through the method
of requiring terms and provisions to be included in every contract involving a risk *1007
arrangement between a health care service plan and an RBO, the Solvency Regulations require
plans to provide to their RBOs at specified frequencies detailed risk arrangement disclosures,
including (but not limited to) information about the group ***289  or individual members
delegated to the RBO, the type of risk arrangement, “a matrix of responsibility for medical
expenses,” “projected utilization rates” and “costs for each major expense service group,” and
“all factors used to adjust payments or risk-sharing targets.” (Id., § 1300.75.4.1, subd. (a).) By
the same method, the Solvency Regulations require contracting RBOs to report to the DMHC,
on a quarterly and annual basis, information regarding the RBO's organization and detailed
statements of compliance, or lack thereof, with multiple fiscal solvency requirements and grading
criteria. (Id., § 1300.75.4.2; see also Health & Saf. Code, § 1375.4, subd. (a)(1) [requiring
RBOs to furnish financial information to the plans].) Health care service plans must also provide
quarterly and annual reports to the DMHC concerning their contracted RBOs. (Solvency Regs., §
1300.75.4.3.) RBOs must notify the DMHC and each of its contracting plans (and each plan must
also independently notify the DMHC) any time the RBO experiences “any event that materially
alters its financial situation or threatens its solvency.” (Id., § 1300.75.4.2, subd. (f); see id., §
1300.75.4.3, subd. (e).)


In addition to imposing these reporting requirements, the Solvency Regulations provide that every
contract involving a risk arrangement between a health care service plan and an RBO must include
a provision that requires the RBO to permit the DMHC to examine its books and records and
to comply with the DMHC's review and audit process. (Solvency Regs., §§ 1300.75.4.2, subd.
(g), 1300.75.4.7, subd. (a)(1).) Each contract must permit the DMHC to “[o]btain and evaluate
supplemental financial information” from the RBO under described circumstances where the
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RBO's financial situation may be impacting its performance. (Id., § 1300.75.4.7, subd. (a)(2).)
And, every plan must have adequate procedures in place to **1124  ensure that it undertakes
appropriate review of its RBOs' reported financial status and appropriate action in the event of any
notification by the DMHC of a deficiency by an RBO. (Id., § 1300.75.4.5, subd. (a)(1)–(3).)


A health care service plan is subject to disciplinary action for any failure to comply with section
1375.4 and the Solvency Regulations. (Solvency Regs., § 1300.75.4.5, subd. (d).) And the DMHC
“may seek and employ any combination of remedies and enforcement procedures provided under
the Knox–Keene Act to enforce” section 1375.4 and the Solvency Regulations. (Id., § 1300.75.4.5
subd. (e).)


One of the most important Solvency Regulations, for purposes of the issue before us, is section
1300.75.4.8 governing corrective action plans (CAPs). A *1008  CAP is designed to correct any
financial solvency or claims payment deficiencies experienced by an RBO. (Health & Saf. Code,
§ 1375.4, subd. (b)(4); Solvency Regs., § 1300.75.4, subd. (g).) RBOs that have such deficiencies
must self-initiate a CAP proposal and submit it to the DMHC and to every health care service
plan with which it has a contractual risk arrangement. 9  (Solvency Regs., § 1300.75.4.8, subd.
(a).) The CAP must identify all of the health care service plans with which the RBO has risk
arrangement contracts, state all of the RBO's deficiencies (including failure to meet DMHC grading
criteria regarding payment of claims), describe the actions the RBO has taken or will take to correct
them, include a timeframe for completing ***290  the corrective action, and specify a schedule
for submitting progress reports to the DMHC and its contracting health plans. (Ibid.; see id., §
1300.75.4.2, subd. (b)(1)(B), (2)(A).)


9 In addition to self-initiated CAPs, the DMHC “may direct [an RBO] to initiate a CAP
whenever [it] determines that [the RBO] has experienced an event that materially alters its
ability to remain compliant with the Grading Criteria.” (Solvency Regs., § 1300.75.4.8, subd.
(k).)


Health care service plans have a limited period of time to object and propose revisions to the RBO's
CAP. (Solvency Regs., § 1300.75.4.8, subd. (c).) If objections are filed, the RBO may submit a
revised CAP, to which the health care service plan may again object and propose revisions. (Id.,
§ 1300.75.4.8 subds. (d), (e).) Differences are to be discussed and reconciled, if possible, at a
settlement conference held by the DMHC. (Id., § 1300.75.4.8 subd. (f).)


The DMHC approves, disapproves, or modifies the CAP, which then becomes the final CAP.
(Solvency Regs., § 1300.75.4.8, subds. (g), (h), (i); see Health & Saf. Code, § 1375.4, subd. (b)
(4) [in the event the RBO and health care service plans fail to agree on the terms of the CAP, the
DMHC shall determine them].) Health care service plans must “cooperate [ ] in the implementation
of a final CAP.” (Solvency Regs., § 1300.75.4.5, subd. (a)(4).) Plans must advise the DMHC if
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they become aware of its RBO's failure to comply with the final CAP. (Id., § 1300.75.4.5, subd.
(a)(5).) A plan's ability to transfer plan enrollees from an RBO that is compliant with a final CAP
is restricted. (Id., § 1300.75.4.5 subd. (a)(6).)


In addition to addressing the RBO fiscal solvency crisis by these measures, the Legislature, in 2000,
added a requirement that health care service plans provide a “fast, fair, and cost-effective” provider
claims dispute resolution mechanism and to make such mechanism “accessible to noncontracting
providers for the purpose of resolving billing and claims disputes.” (§ 1367, subd. (h), as amended
by Stats. 2000, ch. 825, § 2, p. 5710.)


*1009  The Solvency Regulations, however, do not prevent a health care service plan from taking
action to terminate its risk arrangement contract with an RBO that is fiscally unsound prior to
the approval of a final CAP. The Solvency Regulations specifically require that every contract
involving a risk arrangement between a plan and an RBO must provide that the RBO's “failure to
substantially comply with the contractual” provisions required by the Solvency Regulations “shall
constitute a material breach of the risk arrangement contract.” (Solvency Regs., § 1300.75.4.5,
subd. (b).) Thus, for example, a plan that determines the financial difficulties encountered by
its RBO are of such a magnitude that restoration of its financial solvency cannot reasonably be
anticipated through the adoption of a final CAP has the option of refusing to engage in the CAP
approval process, **1125  terminating its contract with the RBO, and either delegating its financial
responsibility to a different RBO or reassuming the obligation to pay emergency service providers
for necessary emergency medical services and care.


This statutory and regulatory landscape nevertheless failed to eliminate concern about the payment
of provider claims, especially payment of the claims of emergency service providers. In 2001,
the Legislature attempted to address this issue by amending section 1371.4 to require health care
service plans to pay emergency service providers on a fee-for-service basis if their delegated
RBO failed to pay. (Sen. Bill No. 117 (2001–2002 Reg. Sess.) § 2, subd. (f) (Senate Bill No.
117).) The Governor, however, vetoed Senate Bill No. 117. After noting the already existing
financial solvency and accountability laws, he stated in part: “SB117 would adversely affect HMO
patient care by injecting the government into allowing or prohibiting delegated risk arrangements
between ***291  HMOs and physician groups based upon the type of service. This bill would
also likely result in increased premiums by removing the financial incentives currently in place to
reduce unnecessary emergency room utilization and a disincentive to provide preventive and non-
emergency urgent care.” (Governor's veto message to Sen. on Sen. Bill No. 117 (Oct. 10, 2001),
Sen. J. (2001–2002 Reg. Sess.) p. 3083.)


In summary, the Knox–Keene Act contemplates and encourages the delegation by health care
service plans to their RBOs of the plans' responsibility to pay emergency service providers' claims
as part of a managed health care model. A complex statutory and regulatory system has been
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put in place to set financial solvency standards for RBOs, require reporting of financial and
risk assessment information between plans and RBOs and to the DMHC, monitor compliance of
RBOs with the solvency standards, and correct deficiencies by RBOs in meeting their obligations,
primarily through the CAP process. Plans play a critical role in this scheme. Noncontracting
emergency service providers, however, have virtually no role. They must, nevertheless, continue
to provide emergency services under compulsion of federal and state law. (§ 1317, subds. (a), (b);
42 U.S.C. § 13955dd. (a), (h).)


*1010  III. PLAINTIFFS' ASSERTED CAUSE OF ACTION FOR NEGLIGENCE


A. Standard of Review
[1]  [2]  [3]  [4]  [5] The rules by which the sufficiency of a complaint is tested against a general
demurrer are well settled. “ ‘ “We treat the demurrer as admitting all material facts properly
pleaded, but not contentions, deductions or conclusions of fact or law. [Citation.] We also consider
matters which may be judicially noticed.” [Citation.] Further, we give the complaint a reasonable
interpretation, reading it as a whole and its parts in their context. [Citation.] When a demurrer
is sustained, we determine whether the complaint states facts sufficient to constitute a cause of
action. [Citation.] And when it is sustained without leave to amend, we decide whether there
is a reasonable possibility that the defect can be cured by amendment....’ ” (Zelig v. County of
Los Angeles (2002) 27 Cal.4th 1112, 1126, 119 Cal.Rptr.2d 709, 45 P.3d 1171, quoting Blank v.
Kirwan (1985) 39 Cal.3d 311, 318, 216 Cal.Rptr. 718, 703 P.2d 58.) “ ‘The burden of proving such
reasonable possibility is squarely on the plaintiff.’ ” (Zelig v. County of Los Angeles, at p. 1126.)
Our examination of the complaint is de novo. (McCall v. PacifiCare of Cal., Inc. (2001) 25 Cal.4th
412, 415, 106 Cal.Rptr.2d 271, 21 P.3d 1189.)


B. A Cause of Action Arising from the Statutory and Regulatory Provisions
[6]  [7] Plaintiffs concede that they have no “per se cause of action” against the Health Plans
under the Knox–Keene Act because the Act permits health care service plans to delegate to IPAs
and other RBOs their financial responsibility to pay emergency service providers. (§ 1371.4(e).)
As explained by Ochs v. PacifiCare of California (2004) 115 Cal.App.4th 782, 9 Cal.Rptr.3d
734 (Ochs) and California Emergency Physicians Medical Group v. PacifiCare of California
(2003) 111 Cal.App.4th 1127, 4 Cal.Rptr.3d 583 (California Emergency Physicians), the statutory
language permitting “ ‘delegation’ ” indicates that the obligation is not a “nondelegable” **1126
duty for which the plans must retain ultimate responsibility. (Ochs, supra, at pp. 789–790, 9
Cal.Rptr.3d 734; See California Emergency Physicians, supra, at pp. 1131–1132, 4 Cal.Rptr.3d
583.) The legislative history of section 1371.4(e) also reflects the intent to absolve health care
service plans of any statutory liability to ***292  pay in the event the delegated IPA or other
RBO becomes insolvent. (Ochs, supra, at pp. 790–792, 9 Cal.Rptr.3d 734; California Emergency
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Physicians, supra, at pp. 1132–1133, 4 Cal.Rptr.3d 583.) Indeed, the legislative understanding
that a residual duty to pay is not included in the existing provisions of the Knox–Keene Act
is demonstrated by the Legislature's approval and the Governor's veto of Senate Bill No. 117
in 2001, which, as we noted earlier, would have added a specific requirement that plans pay
emergency service providers if their contracted IPAs did not. ( *1011  Ochs, supra, at pp. 791–
792, 9 Cal.Rptr.3d 734; California Emergency Physicians, supra, at p. 1132, 4 Cal.Rptr.3d 583.)
Finally, legislative intent against imposing statutory liability can be discerned in the contrast of
section 1371.4(e), which allows the transfer of the financial risk of emergency care to IPAs or
other RBOs, with other statutory provisions in which the Legislature has expressly precluded plans
from transferring to RBOs the financial risk of certain other treatments and medical services.
(§ 1375.8, subd. (b)(2)(A)–(F).) Under the Knox–Keene Act, health care service plans are not
statutory guarantors of their contracted IPAs' financial obligations (see California Medical, supra,
94 Cal.App.4th at pp. 160–167, 114 Cal.Rptr.2d 109) and no duty of care arises from its provisions.


[8] Plaintiffs argue, however, that a health care service plan has a duty under Regulations section
1300.71, subdivision (e)(6) of the DMHC's regulations to reassume payment obligations when its
delegate fails to pay a provider's claims. (Hereafter Regulations section 1300.71(e)(6).)


Regulations section 1300.71, subdivision (e) concerns claims settlement practices that expressly
permit health care service plans to “contract with a claims processing organization for ministerial
claims processing services or contract with capitated providers that pay claims” subject to
certain described conditions. (Regs., § 1300.71, subd. (e).) Among the specified conditions is a
requirement that the claims processing contract “include provisions authorizing the plan to assume
responsibility for the processing and timely reimbursement of provider claims in the event that the
claims processing organization or the capitated provider fails to timely and accurately reimburse
its claims.” (Id., § 1300.71 (e)(6), italics added.) But plaintiffs point to later language in the same
subdivision that states “[t]he plan's obligation to assume responsibility for the processing and
timely reimbursement of a capitated provider's provider claims may be altered” by an approved
CAP. (Ibid. italics added.) From the regulation's use of the term “obligation” in this latter provision,
plaintiffs would have us conclude that the DMHC intends health plans to pay them if the health
plans' contracted IPA or other RBO does not.


[9] Plaintiffs read Regulations section 1300.71(e)(6) in isolation. But regulations, like statutes,
must be read as a whole and construed in context, keeping the regulatory purpose in mind. (Dyna–
Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1387, 241 Cal.Rptr. 67,
743 P.2d 1323 [stating the rule of construction for statutes]; Cal Drive–In Restaurant Assn. v.
Clark (1943) 22 Cal.2d 287, 292, 140 P.2d 657 [noting that the same rules of construction and
interpretation apply to regulations of administrative agencies]; Diablo Valley College Faculty
Senate v. Contra Costa Community College Dist. (2007) 148 Cal.App.4th 1023, 1037, 56
Cal.Rptr.3d 294 [same].) When we read Regulations section 1300.71 as a whole, we are not *1012
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persuaded that Regulations section 1300.71 (e)(6) addresses ***293  a health care service plan's
duty in the event of the insolvency of its delegated IPA or other RBO. Rather, Regulations section
1300.71 is directed at the process for and timing of submission and settlement of providers' claims.
(E.g., Regs., § 1300.71, subds. (b) [Claim Filing Deadline], (c) [Acknowledgement of Claims],
(d) [Denying, Adjusting or Contesting a Claim and **1127  Reimbursement for the Overpayment
of Claims], (g) [Time for Reimbursement], (h) [Time for Contesting or Denying Claims], (i) & (j)
[interest and penalties for late payment of claims].) The apparent purpose of Regulations section
1300.71(e)(6) is the further promotion of accurate and timely claims processing and settlement,
and nothing suggests that the DMHC intended to address by this provision, buried in a regulation
concerning claims processing, the broader question of a health plan's ultimate responsibility to pay
in the event of its delegate's financial insolvency.


[10] Moreover, even if the regulation could be construed otherwise, “[a]n administrative
agency cannot by its own regulations create a remedy which the Legislature has withheld.
[Citations.]” (Dyna–Med, Inc. v. Fair Employment & Housing Com., supra, 43 Cal.3d at p. 1389,
241 Cal.Rptr. 67, 743 P.2d 1323; see Desert Healthcare Dist. v. PacifiCare FHP, Inc. (2001) 94
Cal.App.4th 781, 793, 114 Cal.Rptr.2d 623 (Desert Healthcare) [A negligence duty of care cannot
be created through administrative regulations]; Cal. Service Station etc. Assn. v. American Home
Assurance Co. (1998) 62 Cal.App.4th 1166, 1175–1176, 73 Cal.Rptr.2d 182 [same].) A statutory
remedy for unpaid emergency service providers has been withheld by the Governor's veto of Senate
Bill No. 117 in 2001.


C. A Cause Of Action For Negligent Initial Delegation
[11] The Centinela Freeman and Centinela Radiology complaints allege, however, that the Health
Plans are liable under common law tort principles of negligence because at the time of their initial
delegation of their financial responsibility to pay emergency service claims to La Vida they knew
or should have known that La Vida was insolvent and unable to pay those claims.


[12]  [13] “The threshold element of a cause of action for negligence is the existence of a duty
to use due care toward an interest of another that enjoys legal protection against unintentional
invasion. [Citations.] Whether this essential prerequisite to a negligence cause of action has been
satisfied in a particular case is a question of law to be resolved by the court.” (Bily v. Arthur
Young & Co. (1992) 3 Cal.4th 370, 397, 11 Cal.Rptr.2d 51, 834 P.2d 745 (Bily); accord, Beacon
Residential Community Assn. v. Skidmore, Owings & Merrill LLP (2014) 59 Cal.4th 568, 573, 173
Cal.Rptr.3d 752, 327 P.3d 850 (Beacon Residential).)


*1013  The Health Plans rely in part on the statutory and regulatory scheme in arguing that
the alleged common law duty does not exist. First, they assert that the provisions of the Knox–
Keene Act, with its implementing regulations, which recognize and permit negotiated risk-shifting
contracts between health care service plans and IPAs and other RBOs under specified contract
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terms and conditions, necessarily preclude the recognition of a common law duty. (E.g., Health
& Saf. Code, §§ 1348.6, subd. (b), 1375.4, 1375.5, 1375.6; Solvency Regs., §§ 1300.75.4.1,
1300.75.4.2, 1300.75.4.5, 1300.75.4.7, 1300.75.4.8.) Although the Act and the regulations contain
detailed provisions governing the relationship of plans and IPAs under such contracts, neither the
***294  Act nor the regulations speak to a health care service plan's responsibility, if any, to
noncontracting emergency service providers in entering into a relationship with an IPA or other
RBO wherein the plan makes a delegation of its financial responsibility to pay for emergency
services pursuant to section 1371.4(e).


Second, the Health Plans point to section 1371.25, which precludes vicarious liability by
providing, in relevant part, that “[a] plan, any entity contracting with a plan, and providers are
each responsible for their own acts or omissions, and are not liable for the acts or omissions of, or
the costs of defending, others.” However, section 1371.25 further provides that “[n]othing in this
section shall preclude a finding of liability on the part of a plan, any entity contracting with a plan,
or a provider, based on the doctrines of equitable indemnity, comparative negligence, contribution,
or other statutory or common law bases for liability.” Thus, if a health care service plan owes a
duty of care to noncontracting emergency service providers under the common law in initially
contracting with an IPA or other RBO, section 1371.25 does not preclude **1128  a finding of
negligence liability on the part of the plan for its own conduct in breaching its duty and proximately
causing injury. We turn to the question of whether health care service plans owe such a duty of care.


[14]  [15] Because the statutory and regulatory scheme does not preclude the existence of a
duty, we consider whether general tort principles lead to a duty in these circumstances. Although
“[r]ecognition of a duty to manage business affairs so as to prevent purely economic loss to third
parties in their financial transactions is the exception, not the rule, in negligence law[,] [p]rivity of
contract is no longer necessary to recognition of a duty in the business context and public policy
may dictate the existence of a duty to third parties.” (Quelimane Co. v. Stewart Title Guaranty Co.
(1998) 19 Cal.4th 26, 58, 77 Cal.Rptr.2d 709, 960 P.2d 513 (Quelimane).) The test for determining
the existence of such an exceptional duty to third parties is set forth in the seminal case of Biakanja,
supra, 49 Cal.2d at page 650, 320 P.2d 16, as follows: “The determination whether in a specific case
the defendant will be held liable to a third person not in privity is a matter of policy and involves the
balancing of various factors, among which are [1] the extent to which the transaction was *1014
intended to affect the plaintiff, [2] the foreseeability of harm to him, [3] the degree of certainty that
the plaintiff suffered injury, [4] the closeness of the connection between the defendant's conduct
and the injury suffered, [5] the moral blame attached to the defendant's conduct, and [6] the policy
of preventing future harm.”


The first Biakanja factor focuses on “the extent to which the transaction was intended to affect
the plaintiff.” (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) We have stated that liability for
negligent conduct may be imposed “where there is a duty of care owed by the defendant to the
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plaintiff or to a class of which the plaintiff is a member.” (J'Aire Corp. v. Gregory (1979) 24 Cal.3d
799, 803, 157 Cal.Rptr. 407, 598 P.2d 60, italics added; see Beacon Residential, supra, 59 Cal.4th at
p. 586, 173 Cal.Rptr.3d 752, 327 P.3d 850.) 10  Here, ***295  plaintiff noncontracting emergency
service providers are a specific and well-defined class, which was reasonably identifiable by
their practice specialization, hospital affiliation, and geographic location at the time that the
Health Plans negotiated and included a delegation term in their contracts with La Vida. Although
the contracts between the Health Plans and La Vida may have broadly covered all health care
services rendered for the Health Plans' enrollees, the specific contractual delegation of the Health
Plans' statutory obligation to reimburse emergency service providers for their emergency services
and care (§ 1371.4, subds. (b), (e)) was necessarily intended to have an effect on plaintiffs.
Before the delegation, plaintiffs could seek reimbursement directly from the Health Plans for their
compulsorily provided emergency services. As a direct result of the delegation contracts, however,
plaintiffs were forced to submit their claims to La Vida, who was responsible for reimbursing,
contesting, or denying the claims in a timely fashion. If La Vida failed in its **1129  processing
or payment responsibilities, plaintiffs' statutory recourse was limited to action against La Vida.


10 Two previous cases have rejected negligence claims asserted by emergency service providers
against health care service plans on the basis of the inability of the emergency service
providers to satisfy this first factor, but those cases failed to recognize that the duty of care
may be owed to a class of which the plaintiff is a member. Desert Healthcare, supra, 94
Cal.App.4th at page 792, 114 Cal.Rptr.2d 623, reasoned that “[t]he conduct alleged to have
been negligent must have been intended to affect that particular plaintiff, rather than just
a class of persons to whom the plaintiff happens to belong.” And, “[t]he failure to show
a particularized effect precludes a finding of a special relationship giving rise to a duty,
because, to the extent the plaintiff was merely affected in the same way as other members of
the plaintiff class, the case is nothing more than a traditional products liability or negligence
case in which economic damages are not available.” (Ibid.) The reviewing court in California
Emergency Physicians agreed. (California Emergency Physicians, supra, 111 Cal.App.4th
at pp. 1135–1136, 4 Cal.Rptr.3d 583.) However, as the court in Ochs recognized, the rule is
not so restrictive. (Ochs, supra, 115 Cal.App.4th at pp. 797–798, 9 Cal.Rptr.3d 734.) Desert
Healthcare Dist. v. PacifiCare FHP, Inc., supra, 94 Cal.App.4th 781, 114 Cal.Rptr.2d 623
and California Emergency Physicians Medical Group v. PacifiCare of California, supra,
111 Cal.App.4th 1127, 4 Cal.Rptr.3d 583, are disapproved to the extent they are inconsistent
with this opinion.


*1015  These circumstances distinguish these actions from the two cases on which the Health
Plans place heavy reliance in arguing that this first Biakanja factor is not met. In Summit Financial
Holdings, Ltd. v. Continental Lawyers Title Co. (2002) 27 Cal.4th 705, 117 Cal.Rptr.2d 541, 41
P.3d 548, we concluded that an escrow company did not owe a duty of care to the plaintiff assignee
of a promissory note that was to be paid as part of a refinance transaction. (Id. at pp. 707–708,
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715, 117 Cal.Rptr.2d 541, 41 P.3d 548.) In considering the first factor identified in Biakanja, we
found the escrow transaction “ ‘was not intended to affect or benefit’ ” the plaintiff and “ ‘any
impact that [the] transaction may have had on [the plaintiff] was collateral to the primary purpose
of the escrow.’ ” (Summit Financial, at p. 715, 117 Cal.Rptr.2d 541, 41 P.3d 548.) In Goodman v.
Kennedy (1976) 18 Cal.3d 335, 134 Cal.Rptr. 375, 556 P.2d 737, we concluded that an attorney
for officers of a corporation did not owe a duty of care to the plaintiff purchasers of stock from the
corporate officers. (Id. at pp. 339, 344, 134 Cal.Rptr. 375, 556 P.2d 737.) We found “[a]ny buyers'
‘potential advantage’ from the possible purchase of the stock ‘was only a collateral consideration’
” to the attorney's advice to the corporate officers regarding their sale of stock. (Id. at p. 344, 134
Cal.Rptr. 375, 556 P.2d 737.) In contrast, the Health Plans' delegation to La Vida under section
1371.4(e) was specifically intended to change who was responsible to reimburse plaintiffs for their
covered services. The impact on plaintiffs cannot be characterized as “collateral” to the delegation.


The second Biakanja factor considers the foreseeability of harm to the plaintiffs. ( ***296
Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) Assuming as true for purposes of demurrer
plaintiffs' allegations that the Health Plans knew or should have known at the time of entering
into the contracts with La Vida that La Vida was insolvent, it is not difficult to conclude that the
Health Plans could have reasonably anticipated that La Vida would be unable to pay noncontracting
emergency service providers' claims for services and care provided to their enrollees. It was readily
foreseeable that shifting the risk of processing and paying any subsequently incurred emergency
service claims to La Vida under such circumstances was likely to result in harm to plaintiffs.


There is no real dispute that plaintiffs have suffered actual injury and thus, meet the third Biakanja
factor. (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) Plaintiffs allege that they submitted
their claims to La Vida and La Vida either did not pay or did not fully pay their claims and now
has gone out of business.


The fourth factor is “the closeness of the connection between the defendant[s'] conduct and the
injury suffered.” (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) Here, it is clear that La
Vida's financial difficulties and insolvency must be considered the immediate and direct cause of
plaintiff's economic injury. However, it was the Health Plans' delegation to La Vida of their *1016
statutory obligation to reimburse emergency providers that brought noncontracting emergency
service providers, such as plaintiffs, into a position of risk from La Vida's insolvency. Without
such a delegation by the Health Plans, La Vida's financial instability and insolvency would have
had no impact on plaintiffs. Therefore, if, as plaintiffs allege, the Health Plans knew or should
have known at the time of entering into the delegation contracts with La Vida that La Vida would
be unable to pay plaintiffs' claims, the fact that the Health Plans nevertheless transferred to La
Vida the responsibility to process and reimburse plaintiffs' claims is closely connected to plaintiffs'
losses. These circumstances distinguish these actions from Quelimane, supra, 19 Cal.4th 26, 77
Cal.Rptr.2d 709, 960 P.2d 513, on which the Health Plans rely. (Id. at p. 58, 77 Cal.Rptr.2d 709,
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960 P.2d 513 [the relationship between a title insurance company's refusal to issue title insurance
on tax-defaulted properties and purchasers' lost profit was “tenuous at best”].)


The fifth Biakanja factor is “the moral blame attach[ing] to ... defendant[s'] conduct.” (Biakanja,
supra, 49 Cal.2d at p. 650, 320 P.2d 16.) It bears repeating that plaintiffs **1130  are
noncontracting emergency service providers. As the Court of Appeal described the situation:
“[Plaintiffs] are required by law to provide emergency services to all patients in need, regardless of
ability to pay. Emergency physicians cannot pick and choose their patients, but must simply treat all
emergency patients. The law then imposes a duty on the [health care service plans]—those entities
which had contracted with the patients and agreed, for receipt of a premium, to provide them with
basic medical care, including emergency services—to reimburse the emergency physicians for the
emergency services provided to their enrollees. In other words, the [plans] had contracted with
the patients to provide them, for a price, with health care services, including emergency services,
with the understanding that those services may be provided by physicians whom the [plans] would
be required to reimburse even though there was no contractual relationship between the [plans]
and the emergency physicians involved. [¶] There is no bar to a plan transferring a portion of its
received premiums for an enrollee to an IPA in the form of capitation payments, and transferring
responsibility for that enrollee's medical care ***297  to the IPA. But when the plan, as was alleged
in this case, transfers its obligations to an IPA it knows, or [should] know, will be financially unable
to fulfill its obligations, the result is that the emergency physicians will be forced (by statute)
to continue providing emergency services to the IPA's enrollees, with no possibility of receiving
their (statutorily mandated) reimbursement.” We believe it is unfair and morally blameworthy for
a health plan to take advantage of the statutory compulsion requiring noncontracting emergency
service providers to continue providing their services in such a way. Because the emergency care
providers rely exclusively on health care service plans to arrange payment for services received
by their enrollees, plans that transfer those responsibilities onto an IPA they know or should
know will not make *1017  those payments have not only shirked their statutory obligations, but
have essentially withheld from emergency care providers the fair compensation to which they are
entitled. Forcing others to provide professional services for the benefit of one's own customers,
without any reasonable prospect of payment, is morally blameworthy.


We further conclude that imposing a duty on health care service plans to act reasonably, by
choosing a financially solvent IPA or other RBO if they opt to delegate their reimbursement
obligation, will protect noncontracting emergency service providers from future economic harm
that such providers would otherwise not be able to avoid. Thus, the sixth Biakanja factor, which
considers the policy of preventing future harm, also supports the imposition of such a duty.


In addition to arguing for an analysis of the Biakanja factors different from what we have
expressed, defendants rely on Bily, supra, 3 Cal.4th 370, 11 Cal.Rptr.2d 51, 834 P.2d 745, to argue
that they owe no duty of care to plaintiffs. In Bily, we acknowledged the Biakanja checklist of
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factors, but nevertheless declined to impose a duty running from the auditor of a public company
to nonclient investors in the company. (Bily, supra, at pp. 397–398, 406, 11 Cal.Rptr.2d 51, 834
P.2d 745.) We identified “three central concerns” with allowing “all merely foreseeable third party
users of audit reports to sue the auditor on a theory of professional negligence.” (Id. at p. 398, 11
Cal.Rptr.2d 51, 834 P.2d 745.) First, we were concerned that the auditor could face vast numbers of
suits and limitless financial liability far out of proportion to its fault and the connection between the
auditor's conduct and the third party's injury. (Id. at pp. 399–402, 11 Cal.Rptr.2d 51, 834 P.2d 745.)
Second, we found that the class of plaintiffs was generally more sophisticated business lenders
and investors, who could control and adjust their risks by contract rather than rely on tort liability.
(Id. at pp. 402–403, 11 Cal.Rptr.2d 51, 834 P.2d 745.) Third, we recognized that potential liability
to third parties would more likely result in “an increase in the cost and decrease in the availability
of audits and audit reports with no compensating improvement in overall audit quality.” (Id. at
pp. 404–405, 11 Cal.Rptr.2d 51, 834 P.2d 745.) We are not persuaded that consideration of these
factors requires the rejection of a duty of care on the **1131  part of a health care service plan
making an initial delegation of financial risk.


First, we recognize that imposition of a duty on health care service plans to act reasonably in
making an initial delegation of the responsibility to reimburse noncontracting emergency service
providers for their compulsory services may, if violated, result in a number of suits by such
providers for an undetermined amount in claims. But such providers are a limited and identifiable
class of potential plaintiffs, whose services can be anticipated and likely statistically ***298
estimated. Moreover, even if such estimation is not always possible, it can hardly be said that
imposition of a duty of care will likely *1018  result in a vast number of suits and limitless financial
liability on the part of the plans that will be disproportionate to their fault. That is, unlike the
secondary role played by the auditor in Bily, there is a “ ‘close connection’ ” to the economic injury
suffered by noncontracting emergency service providers if a plan brings them into a relationship
with an insolvent IPA or other RBO through its unreasonable delegation of its statutory financial
responsibilities. (Bily, supra, 3 Cal.4th at p. 401, 11 Cal.Rptr.2d 51, 834 P.2d 745; see Beacon
Residential, supra, 59 Cal.4th at pp. 581–583, 173 Cal.Rptr.3d 752, 327 P.3d 850.) There is in
effect a lineal connection between such alleged unreasonable conduct by a plan and the providers'
injury.


Nor can the class of noncontracting emergency service providers, unlike the more sophisticated
business lenders and investors class of plaintiffs in Bily, control and adjust their risks by contract
rather than rely on tort liability. (Bily, supra, 3 Cal.4th at pp. 402–403, 11 Cal.Rptr.2d 51, 834
P.2d 745; see Beacon Residential, supra, 59 Cal.4th at pp. 584–585, 173 Cal.Rptr.3d 752, 327 P.3d
850.) The law requires emergency medical services or care to be provided at any licensed hospital
that has appropriate facilities and qualified personnel regardless of a patient's ability to pay. (§
1317, subds. (a), (b); 42 U.S.C. § 1395dd (b), (h).) Indeed, emergency service and care must be
provided without even first questioning the patient as to insurance or ability to pay. (§ 1317, subd.
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(d); 42 U.S.C. § 1395dd (h); see Bell v. Blue Cross of California (2005) 131 Cal.App.4th 211,
215, 31 Cal.Rptr.3d 688.) And, if it turns out that the patient is enrolled in a health care service
plan and the noncontracting emergency service providers are not paid by the plan's delegated IPA
or other RBO because of the delegate's insolvency, it is questionable whether the providers can
seek reimbursement from the patient. (See Prospect Medical, supra, 45 Cal.4th at pp. 502, 507 &
fn. 5, 87 Cal.Rptr.3d 299, 198 P.3d 86.) Thus, noncontracting emergency services providers must
provide necessary services, but are generally at the mercy of a plan's delegation to an IPA or other
RBO of the responsibility for their reimbursement.


Third, in Bily, we recognized that imposition of a duty of care to third parties, with its attendant
potential for liability, would more likely result in “an increase in the cost and decrease in the
availability of audits and audit reports with no compensating improvement in overall audit
quality.” (Bily, supra, 3 Cal.4th at pp. 404–405, 11 Cal.Rptr.2d 51, 834 P.2d 745.) In contrast
here, nothing suggests that health care service plans will be prevented or deterred from entering
into delegation contracts if they are required to act reasonably in so doing. Imposing a duty on
plans to act reasonably in choosing an IPA or other RBO will promote a healthy functioning of the
managed health care model endorsed by the Knox–Keene Act. Indeed, a requirement that health
care service plans reasonably select financially solvent delegates will more likely result in timely
processing and ultimate payment of covered emergency service claims, which will in turn support
the continuing availability and provision of such emergency services.


*1019  For the reasons given above, we conclude that health care service plans owe a duty
of care to noncontracting emergency service providers in entering into their initial delegation
contracts with IPAs or other RBOs and that the allegations of the Centinela Freeman and Centinela
Radiology complaints are sufficient to state a ***299  cause of action for negligent initial
delegation by the Health Plans.


D. A Cause of Action for Negligent Failure to Reassume the Delegated Responsibility
[16] The Court of Appeal found that the factors that compel a finding of a common **1132  law
duty of care on the part of a health care service plan in initially delegating its payment responsibility
to an IPA under section 1371.4(e) also mandate a conclusion that the duty is a continuing one. Thus,
it concluded, a plan has a duty to promptly reassume its delegated obligation to pay noncontracting
emergency service providers when it knows or should know that its delegated IPA has become
financially unable to meet its delegated responsibility.


[17]  [18] We agree that a health care service plan has a continuing duty of care to noncontracting
emergency service providers, but we conclude the breadth of such duty is affected by the statutory
goal of avoiding disruption of patients' medical care. We hold that a health care service plan's
duty to reassume the financial responsibility it has delegated to a contracting medical provider
group is triggered by the plan's receipt of information through which the plan becomes aware or
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should become aware that there can be no reasonable expectation that its delegate will be able to
reimburse covered claims from noncontracting emergency service providers. That is, a health care
service plan that initially responsibly delegates financial responsibility to an IPA or other RBO
may reasonably expect that any financial difficulties subsequently experienced by its delegate can
be adequately addressed through the CAP process and an approved final CAP. In such situation, a
plan normally does not act negligently when it properly engages in and cooperates with the DMHC
in such process. Doing so is required by section 1300.75.4.8 of the Solvency Regulations and
affirmatively supports continuity of care by delegated medical provider groups to their patients,
the plan's enrollees, one of the express goals of the Knox–Keene Act. (Health & Saf. Code, § 1342,
subd. (g).) Indeed, the Act, as implemented by the Solvency Regulations, specifically contemplates
and favors rehabilitation of financially struggling RBOs in support of such purpose. (Health & Saf.
Code, § 1375.4, subd. (b)(4); Solvency Regs., § 1300.75.4.8.) However, a plan at all times retains
a continuing duty to monitor and assess whether such an expectation is in fact reasonable under
the particular circumstances presented and to timely take available, appropriate action to protect
noncontracting *1020  emergency service providers when it knows or should know that there can
be no reasonable expectation that its delegated IPA or other RBO will be able to reimburse their
covered claims for emergency services.


We briefly discuss how the Biakanja factors support imposing this continuing common law duty
of care.


As noted earlier, the first Biakanja factor considers whether “the transaction was intended to affect
the plaintiff.” (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) We agree with the Court of
Appeal that after the initial delegation, health care service plans necessarily intend to affect the
potential plaintiff class of noncontracting emergency service providers by continuing or renewing
their delegation to an IPA or other RBO of their responsibility to pay emergency service providers
under section 1371.4(e).


The second Biakanja factor focuses on the foreseeability of harm to noncontracting emergency
services providers. Plaintiffs allege that the Health Plans knew or should have known that the
three La Vida IPAs failed to comply with multiple state ***300  financial solvency requirements
beginning in 2007, and continuing through each quarter for the following four years, resulting
in their failure to reimburse the plaintiff noncontracting service providers for the emergency care
that they provided to enrollees of defendant Health Plans during that time. They allege that the
Health Plans were advised in October 2009 that La Vida's lender sought protection under the
bankruptcy laws and withdrew $4 million from La Vida's account, and that La Vida was unable to
obtain funding from capital markets. The complaints allege that under the circumstances the Health
Plans lacked any reasonable expectation that La Vida would reimburse plaintiffs, but nevertheless
the plans waited until May and June 2010, years after La Vida began openly demonstrating
financial instability, to finally discontinue their capitation payments to La Vida and terminate their
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delegation contracts. Assuming the truth of these allegations for purposes of demurrer, plaintiffs'
financial harm was foreseeable.


**1133  And again, there is no dispute that plaintiffs have suffered actual injury, meeting the third
Biakanja factor. (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.)


The fourth factor is “the closeness of the connection between defendant[s'] conduct and the injury
suffered.” (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) In considering this factor, we note
that, as we have earlier explained, the Legislature has provided, through the Knox–Keene Act,
comprehensive regulation of the managed health care system under the jurisdiction of the DMHC.
(Prospect Medical, supra, 45 Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86.) It has approved
various risk-shifting arrangements by plans (§ 1348.6, subd. (b)), specifically *1021  allowing
plans to delegate their responsibility to pay for emergency services and care. (§ 1371.4(e).) It has
recognized and addressed the evolving problem of insolvency of delegated IPAs and other RBOs
through the establishment of the DMHC's Financial Solvency Standards Board (§ 1347.15) and a
regulatory framework that is intended to ensure the fiscal performance of IPAs and other RBOs by
early identification of performance deficiencies and implementation of CAPs. (§§ 1375.4, 1375.5,
1375.6; see Department of Managed Health Care, supra, vol. 17, No. 2, Cal. Reg. L.Rptr. at pp.
29–30.) As described earlier, the CAP collaborative system is specifically aimed at correcting
identified deficiencies of a financially unstable delegated IPA or other RBO. (Solvency Regs., §
1300.75.4.8, subd. (a)(4) & (5).) Such instability may be caused by a myriad of economic and
business circumstances, which may be outside the control of the delegated IPA or other RBO. The
instability may be unrelated to the health care service plans' actions.


When, however, in light of those particular circumstances, a health care service plan can have
no reasonable expectation that its delegated IPA or other RBO will be able to pay the claims
of noncontracting emergency service providers through a CAP process, we believe the eventual
failure of its delegate to pay such claims can be considered closely connected to the plan's conduct.
(Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) A plan that knows or should know that the
financial problems of its delegated IPA or other RBO are of such a magnitude that the initiation or
continuation of a CAP process will not result in payment of the noncontracting emergency service
providers' covered claims, but nevertheless takes no available action to protect such providers,
directly places those providers in a position of additional financial risk because of their statutory
obligation to provide emergency services to the plan's enrollees.


***301  Here, plaintiffs' complaints allege that the Health Plans knew or should have known of
La Vida's financial deficiencies, which spanned the course of four years. Plaintiffs allege that the
Health Plans were specifically advised that La Vida's lender had filed a petition for relief under the
bankruptcy laws in October 2009 and had withdrawn millions of dollars from La Vida's account,
and that La Vida had no alternate financing. Plaintiffs allege that the Health Plans continued their
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La Vida delegation contracts without any reasonable expectation, under these circumstances, that
La Vida would reimburse plaintiffs' emergency service claims. Such allegations sufficiently allege
a close connection between Health Plans conduct and plaintiffs' financial injury.


To the extent that health care service plans engage in the CAP process in good faith and with a
reasonable expectation that a final CAP will result in payment of providers' claims, no moral blame
can be assigned to their failure *1022  to act outside of that process to reassume the obligation to
pay the claims of noncontracting emergency service providers. (Biakanja, supra, 49 Cal.2d at p.
650, 320 P.2d 16.) Both the statutes and the regulations strongly favor rehabilitation of financially
troubled IPAs or other RBOs through the CAP process and such rehabilitation depends on the
cooperation of health care service plans, who should not fear that cooperation with the regulatory
process exposes them to tort liability. But, in the limited situation where a health care service plan
knows or should know that there can be no reasonable expectation of a successful CAP resulting
in reimbursement of the claims of noncontracting emergency service providers, the failure of
health care service plans to **1134  take available action to protect such providers is morally
blameworthy.


Finally, imposing a continuing duty of care, as we have defined it, on health care service plans
will help prevent future economic harm to noncontracting emergency service providers. (Biakanja,
supra, 49 Cal.2d at p. 650, 320 P.2d 16.)


We expressly decline, however, to impose a continuing duty of care broader than the one we
have described because of the balance of policy interests at play here. (Bily, supra, 3 Cal.4th
at pp. 404–405, 11 Cal.Rptr.2d 51, 834 P.2d 745.) A health care service plan should not be
required to reassume its delegated financial responsibility to pay noncontracting emergency service
providers, for example, at the first sign that its delegate is experiencing financial difficulty or
when it receives notice that there has been a failure to pay noncontracting emergency service
providers' covered claims or based on the initiation of CAP proceedings alone. Imposition of
such a broad common law tort duty would risk interfering with the statutory and regulatory CAP
process for the rehabilitation of troubled RBOs because it would incentivize a health care service
plan to terminate its delegation contracts and reassign its patient enrollees and thus interrupt
medical care in lieu of the CAP process. Such action would undermine the carefully balanced and
comprehensive managed health care scheme established by the Knox–Keene Act (§ 1342), which
expressly approves delegation contracts (§ 1371.4(e)) and supports a regulatory framework for the
restoration of fiscal stability to financially deficient RBOs (Solvency Regs., § 1300.75.4.8, subd.
(a)(4) & (5)), in part to ensure continuity of patient care. (§ 1342, subd. (g).)


IV. CONCLUSION
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We conclude that health care service plans owe a common law tort duty to noncontracting
emergency service providers ***302  to act reasonably in initially delegating their financial
responsibility to an IPA or other RBO under section 1371.4(e). The Court of Appeal correctly
determined, therefore, that a cause of action exists in favor of noncontracting emergency service
providers that allege, as here, that a health care service plan negligently delegated its *1023  duty
to pay emergency service claims to an IPA that it knew or should have known was financially
unsound. We also conclude that a health care service plan has a narrow continuing common law
tort duty to noncontracting emergency providers to monitor and assess the financial condition of
its delegate and to timely take available, appropriate action to protect noncontracting emergency
service providers when it knows or should know that there can be no reasonable expectation that
its delegated IPA or other RBO will be able to reimburse their covered claims for emergency
services. The Court of Appeal correctly determined, therefore, that a cause of action exists in favor
of noncontracting emergency service providers, as pleaded or could be pleaded here, for a violation
of such continuing duty. The trial court erred in sustaining the Health Plans' demurrers without
leave to amend.


V. DISPOSITION


The judgment of the Court of Appeal, which reversed the trial court's order sustaining defendants'
demurrers to the complaints, is affirmed. The matter is remanded to the Court of Appeal with
directions that it remand these consolidated actions to the trial court for further proceedings
consistent with this opinion.


Werdegar, J., Chin, J., Corrigan, J., Liu, J., Cuéllar, J., and Kruger, J., concurred.
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226 Cal.App.4th 1260
Court of Appeal, Fifth District, California.


CHILDREN'S HOSPITAL CENTRAL CALIFORNIA, Plaintiff and Respondent,
v.


BLUE CROSS OF CALIFORNIA et al., Defendants and Appellants.


F065603
|


Filed June 10, 2014
|


Review Denied October 15, 2014 *


* Chin, J., is of the opinion the petition should be granted.


Synopsis
Background: Hospital brought action against health care service plan for breach of implied-in-fact
contract to reimburse for the reasonable value of the post-stabilization emergency medical services
rendered to Medi-Cal beneficiaries. The Superior Court, Madera County, No. MCV048512, Dale
J. Blea, J., entered judgment on special jury verdict for hospital. Health care service plan appealed.


Holdings: The Court of Appeal, Levy, Acting P.J., held that:


[1] evidence of full range of fees hospital charged and accepted as payment for similar services
was relevant to the issue of the reasonable and customary value of those services, but


[2] evidence of hospital's costs in providing post-stabilization emergency medical services was
irrelevant.


Reversed and remanded.


Procedural Posture(s): On Appeal; Judgment; Motion to Compel Discovery; Motion in Limine;
Request for Instructions; Objection to Evidentiary Ruling; Request for Judicial Notice.
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West Headnotes (23)


[1] Evidence Rulemaking proceedings
In appeal from judgment on jury verdict for hospital in action against health care service
plan for breach of implied-in-fact contract to reimburse for the reasonable value of the
post-stabilization emergency medical services rendered to Medi-Cal beneficiaries, Court
of Appeal would take judicial notice of Department of Managed Health Care (DMHC)
responses to comments for the four comment periods for the regulation governing claims
settlement practices, as well as the DMHC's final statement of reasons for adopting the
regulation. Cal. Code Regs. tit. 28, § 1300.71.


3 Cases that cite this headnote


[2] Evidence Corporations and Associations
In appeal from judgment on jury verdict for hospital in action against health care service
plan for breach of implied-in-fact contract to reimburse for the reasonable value of the
post-stabilization emergency medical services rendered to Medi-Cal beneficiaries, Court
of Appeal would not take judicial notice of four documents pertaining to the membership
of the California Association of Health Plans, where the documents were irrelevant. Cal.
Code Regs. tit. 28, § 1300.71.


1 Case that cites this headnote


[3] Health Reimbursement
In adopting the definition of “Reimbursement of a Claim” for non-contracted health care
service providers in the regulation governing claims settlement practices, the Department
of Managed Health Care (DMHC) established the minimum criteria for reimbursement of
a claim, not the exclusive criteria. Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[4] Health Costs
In the regulation governing health care service plans' claims settlement practices for non-
contracted health care service providers, the directive to pay non-contracted providers the
reasonable and customary value of their services embodies the concept of quantum meruit.
Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).
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2 Cases that cite this headnote


[5] Implied and Constructive Contracts Work and labor in general;  quantum meruit
“Quantum meruit” refers to the well-established principle that the law implies a promise to
pay for services performed under circumstances disclosing that they were not gratuitously
rendered.


13 Cases that cite this headnote


[6] Implied and Constructive Contracts Amount of Recovery
The measure of recovery in quantum meruit is the reasonable value of the services,
provided they were of direct benefit to the defendant.


11 Cases that cite this headnote


[7] Implied and Constructive Contracts Presumptions and burden of proof
The burden is on the person making a quantum meruit claim to show the value of the
services.


3 Cases that cite this headnote


[8] Implied and Constructive Contracts Amount of Recovery
“Reasonable market value,” or “fair market value,” as a measure of recovery in quantum
meruit, is the price that a willing buyer would pay to a willing seller, neither being under
compulsion to buy or sell, and both having full knowledge of all pertinent facts.


13 Cases that cite this headnote


[9] Implied and Constructive Contracts Admissibility in general
Implied and Constructive Contracts Amount of compensation and value of
services
In determining value in quantum meruit cases, courts accept a wide variety of evidence.


2 Cases that cite this headnote


[10] Evidence Services
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Implied and Constructive Contracts Amount of compensation and value of
services
The party suing for quantum meruit compensation may testify as to the value of his services
or offer expert testimony, but such evidence is not required and is not binding on the trier
of fact.


1 Case that cites this headnote


[11] Implied and Constructive Contracts Amount of compensation and value of
services
Implied and Constructive Contracts Amount of Recovery
In quantum meruit cases, evidence of value can be shown through agreements to pay and
accept a particular price, and the court may consider the price agreed upon by the parties
as a criterion in ascertaining the reasonable value of services performed.


4 Cases that cite this headnote


[12] Implied and Constructive Contracts Admissibility in general
In an action for the reasonable value of services, a written contract providing for an agreed
price is admissible in evidence.


1 Case that cites this headnote


[13] Implied and Constructive Contracts Amount of compensation and value of
services
In an action for the reasonable value of services, evidence of a professional's customary
charges and earnings is relevant and admissible to demonstrate the value of the services
rendered.


4 Cases that cite this headnote


[14] Health Costs
Although hospital's full billed charges for post-stabilization emergency medical services
were relevant to the issue of the reasonable and customary value of those services, in non-
contracted hospital's action against health care service plan for breach of implied-in-fact
contract for reimbursement, the full billed charges were not the exclusive standard, and
other relevant evidence included the full range of fees hospital charged and accepted as
payment for similar services, including rates paid by government payors. Cal. Health &
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Safety Code § 1371.4(c); Cal. Code Regs. tit. 22, § 53855(a); Cal. Code Regs. tit. 28, §
1300.71.


13 Cases that cite this headnote


[15] Health Costs
While the factors in the definition of “Reimbursement of a Claim” for non-contracted
health care service providers in the regulation governing health care service plans' claims
settlement practices may provide some guidance in analyzing the reasonable value of the
services rendered in certain circumstances, they are not the exclusive measure of value for
purposes of a quantum meruit claim. Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[16] Pretrial Procedure Relevancy and materiality
For discovery purposes, information is relevant if it might reasonably assist a party in
evaluating the case, preparing for trial, or facilitating settlement, and it is sufficient if the
information sought might reasonably lead to other, admissible evidence. Cal. Civ. Proc.
Code § 2017.010.


1 Case that cites this headnote


[17] Appeal and Error Discovery
Discovery rulings are generally reviewed for abuse of discretion, but where a discovery
motion is denied on relevancy grounds based on an erroneous analysis of the substantive
law governing the case, the appeal may raise a pure question of law.


2 Cases that cite this headnote


[18] Pretrial Procedure Medical and hospital records
Any concern that evidence of hospital's contract rates with health insurance plans for post-
stabilization emergency medical services would disclose proprietary financial information
and trade secrets would not justify denial of health care service plan's motions to compel
discovery of the rates in hospital's action against health care service plan for breach
of implied-in-fact contract for reimbursement for such services rendered to Medi-Cal
beneficiaries, since hospital's concerns could be handled through appropriate protective
orders. Cal. Civ. Proc. Code §§ 2030.090, 2031.060, 2033.080; Cal. Code Regs. tit. 28,
§ 1300.71.
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2 Cases that cite this headnote


[19] Appeal and Error Motions in limine
A trial court's ruling on an in limine motion is generally reviewed for abuse of discretion,
but review is de novo when the issue is one of law.


11 Cases that cite this headnote


[20] Implied and Constructive Contracts Amount of compensation and value of
services
Implied and Constructive Contracts Amount of Recovery
Under quantum meruit, the costs of the services provided are not relevant to a
determination of reasonable value.


14 Cases that cite this headnote


[21] Health Judicial Review;  Actions
Evidence of hospital's costs in providing post-stabilization emergency medical services
was irrelevant to the issue of the reasonable and customary value of those services, in non-
contracted hospital's quantum meruit action against health care service plan for breach of
implied-in-fact contract for reimbursement. Cal. Health & Safety Code § 1371.4(c); Cal.
Code Regs. tit. 22, § 53855(a); Cal. Code Regs. tit. 28, § 1300.71.


3 Cases that cite this headnote


[22] Appeal and Error Exclusion of evidence
Appeal and Error Evidence and witnesses in general
In non-contracted hospital's action against health care service plan for breach of implied-
in-fact contract to reimburse for the reasonable value of post-stabilization emergency
medical services, hospital did not waive or invite the trial court's error in excluding plan's
expert's relevant testimony about the full range of fees hospital charged and accepted as
payment for similar services, in declining trial court's offer to hold a hearing to determine
whether the expert's opinion was based on a six-factor test in a regulation governing health
care service plans' claims settlement practices, where plan objected to the trial court's
erroneous foundational ruling that the six-factor test was the exclusive measure of value.
Cal. Health & Safety Code § 1371.4(c); Cal. Evid. Code § 402; Cal. Code Regs. tit. 28,
§ 1300.71.
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[23] Appeal and Error Contracts in general
Trial court's error, in ruling that the factors in the definition of “Reimbursement of
a Claim” for non-contracted health care service providers in the regulation governing
health care service plans' claims settlement practices provided the exclusive standard
for valuing hospital's post-stabilization emergency medical services was prejudicial to
hospital, in its action against health care service plan for breach of implied-in-fact contract
for reimbursement, where the ruling resulted in the exclusion of relevant and admissible
evidence about the range of fees the hospital charged and accepted as payment for similar
services, and the only measure of value that was before the jury was the hospital's full
billed charges. Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


See 1 Witkin, Summary of Cal. Law (10th ed. 2005) Contracts, § 102 et seq.
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LEVY, Acting P.J.


*1264  This appeal concerns a dispute between respondent Children's Hospital Central California
(Hospital) and appellants Blue **865  Cross of California and Blue Cross of California Partnership
Plan, Inc. (Blue Cross), over the reasonable value of the poststabilization emergency medical
services provided by Hospital to Medi-Cal beneficiaries enrolled in Blue Cross's Medi-Cal
managed care plan. The services at issue were rendered during a 10-month period when Hospital
and Blue Cross did not have a written contract that covered those beneficiaries.


*1265  Blue Cross paid Hospital approximately $4.2 million based on the Medi-Cal rates paid
by the government. However, Hospital demanded its full billed charges of $10.8 million. The
jury found there was an implied-in-fact contract between Hospital and Blue Cross and awarded
Hospital approximately $6.6 million, the difference between the full billed charges and the $4.2
million Blue Cross had already paid.


Blue Cross contends the damages award was the result of erroneous discovery and evidence rulings
that were predicated on the trial court's misconstruction of California Code of Regulations, title
28, section 1300.71, subdivision (a)(3)(B) (hereafter section 1300.71(a)(3)(B)). This regulation
defines “Reimbursement of a Claim” for noncontracted providers as the payment of “the
reasonable and customary value for the health care services rendered.” (§ 1300.71(a)(3)(B).) This
value is based on several factors. According to Blue Cross, the trial court incorrectly concluded
that section 1300.71(a)(3)(B) provided the exclusive standard for determining the reasonable and
customary value of the medical services in this action. Blue Cross is correct. Because of this error,
the evidence of the reasonable and customary value was improperly limited to Hospital's full billed
charges. This error was prejudicial. Accordingly, the case will be reversed and remanded for a
retrial on damages.


BACKGROUND


Hospital specializes in providing medical services to children. Approximately 75 percent of
Hospital's patients are in Medi-Cal programs. Hospital has a contract with the State Department of
Health Care Services (DHCS), the responsible state agency, to render services to the majority of
these Medi-Cal patients in the fee-for-service Medi-Cal plan. Under this program, Hospital is paid
the average California Medical Assistance Commission (CMAC) rate for the geographic region
for the services it performs.


However, Hospital also serves Medi-Cal patients who are enrolled in a Medi-Cal managed care
plan. Unlike the fee-for-service plan, with a managed care plan the DHCS does not pay for
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services actually rendered. Rather, the DHCS pays a fixed rate per person per month to the health
plan, whether or not services are rendered. (Lackner v. Department of Health Services (1994) 29
Cal.App.4th 1760, 1762, fn. 2, 35 Cal.Rptr.2d 482.) When services are rendered, the health plan
pays the provider.


Blue Cross contracts with the DHCS to provide a Medi-Cal managed care plan. Accordingly, the
DHCS pays Blue Cross a negotiated rate per month *1266  per beneficiary enrolled in Blue Cross's
plan. In turn, Blue Cross manages that beneficiary's health care service needs. This management
includes entering into contracts with various health care providers.


Up until July 2007, Hospital and Blue Cross had a written contract setting rates for inpatient
and outpatient medical services provided to Blue Cross Medi-Cal beneficiaries. However, after
that contract expired on July 31, 2007, the parties were unable to agree on the contract terms.
Eventually, the parties entered into a new contract effective June 1, 2008. **866  Accordingly,
there was a 10-month period during which Hospital and Blue Cross had no written contract.


During this off-contract period, Hospital was required to provide emergency services to Blue Cross
Medi-Cal beneficiaries under federal and state law. A hospital with an emergency department must
provide a patient with “an appropriate medical screening examination” and “such treatment as may
be required to stabilize” any emergency medical condition without regard to the patient's insurance
or ability to pay. (42 U.S.C. § 1395dd(a), (b); see Health & Saf.Code, § 1317.) Further, a hospital
generally may not transfer or discharge a patient until it has been determined that the emergency
medical condition has been stabilized. (42 U.S.C § 1395dd(c), (e)(3); Health & Saf.Code, §§
1317.1, subd. (j), 1317.2.)


Blue Cross, as a Medi-Cal managed care organization, had a corresponding obligation to pay for
emergency services rendered to the Medi-Cal beneficiaries enrolled in its plan during the off-
contract period. (42 U.S.C § 1396u–2(b)(2)(A); Health & Saf.Code, § 1371.4; Prospect Medical
Group, Inc. v. Northridge Emergency Medical Group (2009) 45 Cal.4th 497, 504, 87 Cal.Rptr.3d
299, 198 P.3d 86 (Prospect ).) This obligation continued until such time as the enrollees could
be transferred to a contracted provider or discharged. (Welf. & Inst.Code, § 14454, subd. (a).)
Hospital, as the provider of those emergency services without a contract with Blue Cross, was
required to accept as payment in full the amount the DHCS would have paid directly for emergency
services under the Medi-Cal fee-for-service system, i.e., the average CMAC rate. (42 U.S.C. §
1396u–2(b)(2)(D).)


However, once the treating provider has determined that the emergency medical condition has
been stabilized, a Medi-Cal managed care organization's obligation to pay for emergency services
ends and the organization “may require prior authorization as a prerequisite for payment for
necessary” poststabilization medical care. (Health & Saf.Code, § 1371.4, subd. (c).) “[I]f the
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hospital emergency department or emergency physician *1267  fails to obtain prior authorization,”
the managed care organization “may deny reimbursement.” (Cal.Code Regs., tit. 22, § 53855,
subd. (a).) But, upon receipt of a request from an out-of-contract hospital for authorization for
poststabilization medical care, the Medi-Cal managed care organization must render a decision
within 30 minutes, or “the request shall be deemed to be approved.” (Ibid.)


Here, during the off-contract period, 896 Blue Cross Medi-Cal beneficiaries received emergency
care at Hospital followed by poststabilization inpatient medical services. Blue Cross paid Hospital
for the emergency medical care at the average CMAC rate as required by statute. These payments
are not in dispute.


Hospital also submitted claims to Blue Cross for the poststabilization services provided to the 896
Blue Cross Medi-Cal beneficiaries. Blue Cross paid those claims at the average CMAC rate of
$1,275 per day. When in October 2008, the DHCS established a new CMAC rate of $1,779 per
day retroactive to services rendered on or after January 1, 2007, Blue Cross made an additional
payment to Hospital covering the difference. In total, Blue Cross paid $4,211,958 to Hospital for
poststabilization services provided to Blue Cross Medi-Cal **867  beneficiaries during the off-
contract period.


Hospital filed this action in July 2009 seeking additional payments from Blue Cross. Hospital
alleged that it had provided emergency and poststabilization medical services to Blue Cross Medi-
Cal beneficiaries during the off-contract period; it had timely requested preauthorization from
Blue Cross to provide poststabilization services to these beneficiaries; and Blue Cross had failed
to either appropriately respond or arrange for the patients' transfer, or had approved the requests.
Hospital further alleged that, by its actions, Blue Cross had impliedly agreed to pay the reasonable
and customary value for all the poststabilization services provided to its Medi-Cal beneficiaries.


In alleging that it was entitled to the reasonable and customary value for these poststabilization
services, Hospital relied on section 1300.71(a)(3)(B). This regulation provides that, for
noncontracted providers, the reimbursement of a claim means


“the payment of the reasonable and customary value for the health care services rendered
based upon statistically credible information that is updated at least annually and takes into
consideration: (i) the provider's training, qualifications, and length of time in practice; (ii) the
nature of the services provided; (iii) the fees usually charged by the provider; (iv) prevailing
provider rates charged in the general geographic area in which the services were rendered; (v)
other aspects of the economics of the medical *1268  provider's practice that are relevant; and
(vi) any unusual circumstances in the case ....” (§ 1300.71(a)(3)(B).)


According to Hospital, this reasonable and customary value is the total amount of the charges it
billed Blue Cross. Blue Cross denied Hospital's allegations.
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Hospital maintains a uniform schedule of the charges it bills for all procedures, services, and goods
provided to patients. This schedule is known as a “charge master.” Hospital's charge masters for
2007 and 2008 included more than 16,000 line items.


The charge master is filed annually with the State of California and is available to the public.
Hospital uses its charge master to create summary and itemized bills for each patient who receives
services. The charges are the same for every patient. Nevertheless, in 2007 and 2008, less than 5
percent of the payors paid Hospital the full billed charges.


Hospital updates its charge master and increases its prices each year. In determining the percentage
price increase for all of the line items, Hospital looks at a variety of global factors, including its
overall cost structure, financial position, and contracts. Hospital does not examine each line item
individually. Rather, Hospital periodically “spot checks” certain items and compares those prices
to the prices being charged by peer hospitals.


In early discovery, Blue Cross propounded requests for admissions to Hospital. Blue Cross asked
Hospital to admit that, during the off-contract period, every written contract between Hospital and
a health insurer or health plan provided that Hospital would accept less than its full billed charges
as payment for poststabilization services and that Hospital had no written contract that provided
it would receive its full billed charges for such services. Hospital objected to these requests on
the ground that contracted rates were irrelevant for the determination of reasonable and customary
value under section 1300.71(a)(3)(B).


Thereafter, in a set of special interrogatories, Blue Cross asked Hospital to provide both the number
of patients in 2007 and 2008 receiving poststabilization care for whom Hospital received its full
billed charges as payment and the name of any noncontracted Medi-Cal managed care organization
that paid Hospital's full billed charges for poststabilization services. **868  Hospital objected to
these interrogatories on the ground that actual payments were irrelevant to the reasonable and
customary value of the poststabilization services.


Blue Cross moved to compel responses to the above discovery requests. The trial court denied Blue
Cross's motions on the ground that the evidence sought was irrelevant. The court concluded that
“ ‘fees usually charged,’ ” one of the section 1300.71(a)(3)(B) factors, “does not mean payments
accepted.”


*1269  Hospital filed several motions in limine regarding the scope of the evidence that Blue
Cross would be permitted to present at trial on the reasonable value of the poststabilization services
rendered to the Medi-Cal beneficiaries. Hospital first sought an order confirming that the “six-
factor test” set forth in section 1300.71(a)(3)(B) was the applicable standard for calculating the
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reasonable and customary value for the poststabilization medical care it provided. Hospital then
requested the trial court to preclude Blue Cross from introducing evidence of the rates accepted
by or paid to Hospital by other payors; the Medi-Cal and Medicare fee-for-service rates paid
by the government; and Hospital's service specific costs. Hospital additionally sought to exclude
testimony from Blue Cross's retained expert, Henry Miller, on the ground that Miller did not
consider or use the six-factor test in reaching his opinion on the reasonable and customary value of
the services at issue. Rather, Miller opined that the Medi-Cal fee-for-service rate in place during
the noncontracted period was the reasonable and customary rate that should be paid by Blue Cross
for services provided to its Medi-Cal beneficiaries.


The trial court granted these motions. The court confirmed that section 1300.71(a)(3)(B) was the
exclusive standard for calculating the reasonable and customary rate that Blue Cross had to pay
Hospital for the poststabilization services. The court then applied this standard and excluded “any
evidence, argument, or comment that the rates accepted or paid by other payors are reasonable and
customary or otherwise limit what Blue Cross must pay to” Hospital. Similarly, the court excluded
“argument that rates paid by the government are reasonable and customary or otherwise limit the
amount Blue Cross must pay” Hospital. The court also excluded any evidence of cost information
as a basis to set reasonable and customary charges finding that cost was not part of the six-factor
test and that it did not relate to value. Regarding Miller's expert testimony, the trial court deferred
its ruling pending an Evidence Code section 402 hearing to determine whether Miller's opinion
was based on the six-factor test.


At trial, Hospital supported its damages claim by presenting the amount of its full billed charges
and applying the section 1300.71(a)(3)(B) six-factor test to those charges. Hospital's chief financial
officer, Michelle Waldron, testified regarding Hospital's qualifications, training, and experience;
the nature of the services rendered; the charges themselves; the market limitations on the yearly
increase in charges; and the economics of operating Hospital, noting that the payments for the 75
percent of Hospital's patients who are Medi-Cal beneficiaries do not cover Hospital's overall costs
of providing services to those beneficiaries. Hospital's expert witness, Michael Heil, testified that,
when compared to other comparable hospitals, Hospital's charges were generally in the midrange
or below. Thus, the hospital argued its full billed charges represented the reasonable and customary
value of the services *1270  provided. However, for all hospitals, the billed charges are the highest
**869  amounts that are ever received for the services.


The jury was instructed on damages based on section 1300.71(a)(3)(B). The jury was first told:


“If you find that Blue Cross authorized or is deemed to have authorized Children's Hospital to
provide poststabilization care services to the Blue Cross Medi-Cal members at issue, Blue Cross
was required to pay Children's Hospital the reasonable and customary value of those services.
That the value might be reflected by the bill submitted by Children's Hospital, or the amount
Blue Cross paid, or some amount lesser than, greater than, or in between those amounts.”
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The jury was then instructed that, if it found the poststabilization care was authorized, Blue Cross
was required to pay Hospital the “reasonable and customary value for the services rendered”
taking into consideration the section 1300.71(a)(3)(B) factors. However, in accordance with the
trial court's pretrial evidence rulings, the jury was cautioned that “[r]ates accepted by Children's
Hospital or paid to Children's Hospital may not be considered when determining the reasonable
and customary value of services provided” and that “[r]ates paid by the government may not be
considered in calculating the reasonable and customary value of services that are the subject of
this lawsuit.”


The jury found that Hospital provided notice to Blue Cross and received authorization to provide
poststabilization care to the 896 patients at issue. The jury further concluded that the parties entered
into an implied-in-fact contract, Blue Cross breached the contract, and Hospital was harmed by
the breach. The jury awarded Hospital damages of $6,615,502, the amount of Hospital's full billed
charges less the amount that Blue Cross had already paid.


Judgment was entered for Hospital in the principal sum of $6,615,502 plus prejudgment interest
of $4,138,815.30.


DISCUSSION


1. Section 1300.71(a)(3)(B) does not provide the exclusive standard for valuing the
poststabilization services provided by Hospital.


a. The Knox-Keene Act.
The Blue Cross Medi-Cal plan at issue is a health care service plan. As such, it is governed by the
comprehensive system of licensing and regulation known as the Knox-Keene Health Care Service
Plan Act of 1975 (Knox-Keene Act). (Health & Saf.Code, § 1340 et seq.; Prospect, supra, 45
Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86.)


*1271  The Knox-Keene Act requires for-profit health care service plans to promptly
reimburse emergency health care providers for both emergency medical services and authorized
poststabilization emergency medical services. If the claim is uncontested, the reimbursement
must be “as soon as practical, but no later than 30 working days after receipt of the complete
claim....” (Health & Saf.Code, § 1371.35, subd. (a); see Bell v. Blue Cross of California (2005)
131 Cal.App.4th 211, 215, 31 Cal.Rptr.3d 688 (Bell ).)
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The Department of Managed Health Care (DMHC) is charged with the administration and
enforcement of the laws relating to health care service plans. (Health & Saf.Code, § 1341.) To carry
out its duties, the DMHC is authorized to promulgate regulations. (Health & Saf.Code, § 1344.)


**870  b. The DMHC's adoption of section 1300.71.
Section 1300.71 of title 28 of California Code of Regulations is titled “Claims Settlement
Practices.” This regulation is authorized by Health and Safety Code sections 1371 and 1371.35.
These statutes impose procedural requirements on claim processing and subject health care service
plans to disciplinary action and penalties for failure to timely comply with those requirements.
(California Medical Assn. v. Aetna U.S. Healthcare of California, Inc. (2001) 94 Cal.App.4th 151,
163, 114 Cal.Rptr.2d 109.)


The DMHC explained in its initial statement of reasons that California Code of Regulations,
title 28, section 1300.71 was “necessary to clearly define terms relating to claim settlement and
reimbursement, and provide procedures for plans and providers to prevent unreasonable delays
in payment of provider claims.” Further, the DMHC wanted to clarify “the meaning of unfair
payment practices and the term ‘complete and accurate claim.’ ”


As outlined above, section 1300.71(a)(3)(B) defines “ ‘Reimbursement of a Claim’ ” for
noncontracted providers. Such reimbursement means “the payment of the reasonable and
customary value for the health care services rendered.” The reasonable and customary value is
to be “based upon statistically credible information that is updated at least annually” and takes
six factors into consideration. These factors are: “(i) the provider's training, qualifications, and
length of time in practice; (ii) the nature of the services provided; (iii) the fees usually charged
by the provider; (iv) prevailing provider rates charged in the general geographic area in which the
services were rendered; (v) other aspects of the economics of the medical provider's practice that
are relevant; and (vi) any unusual circumstances in the case.” (§ 1300.71(a)(3)(B).)


*1272  In defining “reasonable and customary value,” the DMHC incorporated language from
Gould v. Workers' Comp. Appeals Bd. (1992) 4 Cal.App.4th 1059, 6 Cal.Rptr.2d 228 (Gould
). In that case, Dr. Gould, a psychiatrist in West Los Angeles, treated employees who had
sustained industrial psychiatric injuries during their employment as police officers. Dr. Gould
submitted bills for his services that exceeded the medical fee schedule adopted by the Division
of Workers' Compensation. The Workers' Compensation Appeals Board (WCAB) found in favor
of the employer ruling that the official medical fee schedule should be used “ ‘[i]n the absence
of a showing of extraordinary factors justifying higher fees.’ ” (Gould, supra, 4 Cal.App.4th at
p. 1064, 6 Cal.Rptr.2d 228.)


The Court of Appeal annulled the WCAB decisions. The court concluded the WCAB had applied
an incorrect burden of proof in deciding whether Dr. Gould was entitled to fees in excess of
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the schedule. The court remanded the matter for a determination of whether Dr. Gould's fees
for the psychotherapy sessions were reasonable. The court stated that, in deciding whether fees
in excess of the schedule are reasonable, “the WCAB may consider evidence regarding the
medical provider's training, qualifications, and length of time in practice; the nature of the services
provided; the fees usually charged by the medical provider; the fees usually charged in the general
geographical area in which the services were rendered; other aspects of the economics of the
medical provider's practice that are relevant; and any unusual circumstances in the case.” (Gould,
supra, 4 Cal.App.4th at p. 1071, 6 Cal.Rptr.2d 228, italics added, fn. omitted.)


[1]  [2] The DMHC solicited public comments four times in connection with the adoption of
California Code of Regulations, title 28, section 1300.71. In both its responses to the comments and
its final **871  statement of reasons, the DMHC emphasized that the definition of what constitutes
reimbursement of a claim in Californa Code of Regulations, title 28, section 1300.71, subdivision
(a)(3) was not intended to alter or change existing California law. 1


1 Blue Cross's request that this court take judicial notice of the DMHC's responses to comments
for the four comment periods is granted. We further grant the requests from amicus curiae
California Association of Health Plans and amicus curiae California Hospital Association
to judicially notice the DMHC's final statement of reasons for adopting section 1300.71.
Amicus curiae California Hospital Association's remaining requests for judicial notice are
also granted. Hospital's request that this court judicially notice four documents pertaining to
the membership of the California Association of Health Plans is denied as irrelevant.


In responding to comments, the DMHC refused to specifically set reimbursement amounts.
For example, the DMHC rejected suggestions that noncontracted providers should either be
reimbursed at 100 percent of their *1273  billed charges or be reimbursed based on Medicare
or Medicaid fee schedules. Rather, the DMHC explained that California law requires payors to
reimburse noncontracted providers based upon the reasonable and customary value of the services
rendered. The DMHC observed that a provider's usual charges are not determinative of the fair
and reasonable value and that government programs are not designed to reimburse the provider
for the fair and reasonable value of the services.


The DMHC further noted that the “regulations are intended to set forth the minimum payment
criteria to ensure compliance with the [Knox-Keene] Act's claims payment and dispute resolution
standards” (italics added), and that, to the extent providers wish to pursue other common law or
statutory remedies, they may seek redress in the courts. According to the DMHC, this regulation
accurately reflects California law and incorporates the concept of quantum meruit.


In the final statement of reasons for California Code of Regulations, title 28, section 1300.71, the
DMHC explained that the intent was to establish a methodology for determining the reasonable
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value of health care services by noncontracted providers but that the criteria specified do not dictate
a specific payment rate. Rather, the payor is required to calculate the appropriate reimbursement
based on statistically credible information that takes the Gould factors into consideration. If a
payor fulfills its claims payment obligation using these criteria, the DMHC will consider the payor
compliant with Health and Safety Code sections 1371 and 1371.35, i.e., the reimbursement of the
claim will be deemed timely. “However, the definition is not a substitute for traditional forums for
contract dispute resolution. If a provider disputes the payor's calculation of the fair and reasonable
value of the health care services he has rendered, the provider is free to seek resolution of that
dispute in a court of law or through any other available civil remedy.”


[3] In sum, in adopting section 1300.71(a)(3)(B), the DMHC established the minimum criteria for
reimbursement of a claim, not the exclusive criteria. The DMHC refused to set specific amounts
noting that neither billed charges nor government rates are determinative of the reasonable value
of the medical services. Rather, the DMHC intended that reasonable value be based on the concept
of quantum meruit and that value disputes be resolved by the courts. In fact, the DMHC has
acknowledged that, unlike the courts, it “ ‘lacks the authority to set specific reimbursement rates
under theories of quantum meruit and the jurisdiction to enforce a reimbursement determination
on **872  both the provider and the health plan.’ ” (Bell, supra, 131 Cal.App.4th at p. 218, 31
Cal.Rptr.3d 688.)


*1274  c. The section 1300.71(a)(3)(B) factors are not the exclusive measure of value.
[4]  [5]  [6]  [7] As recognized by the DMHC, section 1300.71(a)(3)(B)'s directive to pay
noncontracted providers the reasonable and customary value of their services embodies the concept
of quantum meruit. “Quantum meruit refers to the well-established principle that ‘the law implies
a promise to pay for services performed under circumstances disclosing that they were not
gratuitously rendered.’ ” (Huskinson & Brown v. Wolf (2004) 32 Cal.4th 453, 458, 9 Cal.Rptr.3d
693, 84 P.3d 379.) The measure of recovery in quantum meruit is the reasonable value of the
services, provided they were of direct benefit to the defendant. (Palmer v. Gregg (1967) 65 Cal.2d
657, 660, 56 Cal.Rptr. 97, 422 P.2d 985.) The burden is on the person making the quantum meruit
claim to show the value of the services. (Miller v. Campbell, Warburton, Fitzsimmons, Smith,
Mendel & Pastore (2008) 162 Cal.App.4th 1331, 1344, 76 Cal.Rptr.3d 649.)


[8] The “reasonable value” of the services has been described as the “going rate” for the services
(Maglica v. Maglica (1998) 66 Cal.App.4th 442, 446, 78 Cal.Rptr.2d 101) or the “reasonable
market value at the current market prices” (Punton v. Sapp Bros. Construction Co. (1956) 143
Cal.App.2d 696, 701, 300 P.2d 271). Reasonable market value, or fair market value, is the price
that “ ‘a willing buyer would pay to a willing seller, neither being under compulsion to buy or
sell, and both having full knowledge of all pertinent facts.’ ” (Alameda County Flood Control &
Water Conservation Dist. v. Department of Water Resources (2013) 213 Cal.App.4th 1163, 1174–
1175, fn. 9.)
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[9]  [10]  [11]  [12]  [13] In determining value in quantum meruit cases, courts accept a wide
variety of evidence. For example, the party suing for compensation may testify as to the value of
his services or offer expert testimony. However, such evidence is not required and is not binding
on the trier of fact. (Culver Adjustment Bureau v. Hawkins Constr. Co. (1963) 217 Cal.App.2d 143,
145, 31 Cal.Rptr. 569.) Evidence of value can also be shown through agreements to pay and accept
a particular price. (Oliver v. Campbell (1954) 43 Cal.2d 298, 305, 273 P.2d 15; Watson v. Wood
Dimension, Inc. (1989) 209 Cal.App.3d 1359, 1365, 257 Cal.Rptr. 816 (Watson ).) “The court
may consider the price agreed upon by the parties ‘as a criterion in ascertaining the reasonable
value of services performed.’ ” (Watson, supra, 209 Cal.App.3d at p. 1365, 257 Cal.Rptr. 816.)
Accordingly, in an action for the reasonable value of services, a written contract providing for an
agreed price is admissible in evidence. (Parker v. Maier Brewing Co. (1960) 180 Cal.App.2d 630,
635, 4 Cal.Rptr. 825.) *1275  Additionally, evidence of a professional's customary charges and
earnings is relevant and admissible to demonstrate the value of the services rendered. (Citron v.
Fields (1938) 30 Cal.App.2d 51, 61, 85 P.2d 534.)


As can be seen from the above examples, the facts and circumstances of the particular case dictate
what evidence is relevant to show the reasonable market value of the services at issue, i.e., the
price that would be agreed upon by a willing buyer and a willing seller negotiating at arm's length.
Specific criteria might or might not be appropriate for a given set of facts.


Thus, while the Gould court set forth a comprehensive set of factors for the situation presented
there, those factors are not **873  exclusive or necessarily appropriate in all cases. In Gould, the
service provider, a psychiatrist, was attempting to demonstrate that fees exceeding the workers'
compensation medical fee schedule were reasonable. In that situation, evidence of the fees Gould
usually charged, and presumably was paid, and the fees charged by other providers in the same
geographical region was relevant to demonstrate those fees were in fact reasonable for that market.


In contrast here, Hospital was required to demonstrate the reasonable value, i.e., market value,
of the poststabilization care it provided. This market value is not ascertainable from Hospital's
full billed charges alone. “[A] medical care provider's billed price for particular services is
not necessarily representative of either the cost of providing those services or their market
value.” (Howell v. Hamilton Meats & Provisions, Inc. (2011) 52 Cal.4th 541, 564, 129 Cal.Rptr.3d
325, 257 P.3d 1130.) Rather, the full billed charges reflect what the provider unilaterally says its
services are worth. In a given case, the reasonable and customary amount that the health care
service plan has a duty to pay “might be the bill the [medical provider] submits, or the amount
the [health care service plan] chooses to pay, or some amount in between.” (Prospect, supra, 45
Cal.4th at p. 505, 87 Cal.Rptr.3d 299, 198 P.3d 86.)
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[14] Accordingly, although Hospital's full billed charges were relevant to the issue of the
reasonable and customary value of the services, they were not determinative. Analogizing this
situation to other quantum meruit cases, relevant evidence would include the full range of fees that
Hospital both charges and accepts as payment for similar services. The scope of the rates accepted
by or paid to Hospital by other payors indicates the value of the services in the marketplace. From
that evidence, along with evidence of any other factors that are relevant to the situation, the trier
of fact can determine the reasonable value of the particular services that were provided, i.e., the
price that a willing buyer will pay and a willing seller will accept in an arm's length transaction.


*1276  Therefore, the trial court erred in ruling that section 1300.71(a)(3)(B) provided the
exclusive standard for determining the reasonable value of the poststabilization services. The
DMHC neither intended nor had the power to dictate payment rates or change California law on
quantum meruit. Rather, as the DMHC explained, in adopting California Code of Regulations, title
28, section 1300.71 it was setting the minimum claims payment and dispute resolution standards
to ensure compliance with the Knox-Keene Act's time requirements for claims reimbursement.


[15] Alternatively, Blue Cross argues the trial court erred when it narrowly construed section
1300.71(a)(3)(B) to preclude the admission of relevant evidence. By excluding evidence of the
rates accepted by or paid to Hospital by other payors as being irrelevant, the trial court limited
the evidence regarding two of the Gould factors, i.e., the fees usually charged by the provider and
the prevailing provider rates charged in the same general geographic area, to Hospital's full billed
charges. According to Blue Cross, “charges” should be interpreted to include the full range of fees
that the provider accepts as payment in full for its services. However, there is no need to resolve this
issue. While the Gould factors may provide some guidance in analyzing the reasonable value of
the services rendered in certain circumstances, they are not the exclusive measure of value. Those
factors alone do not determine reasonable value. Rather, under settled quantum meruit principles,
relevant evidence of the reasonable/market value of **874  the services provided includes the full
range of fees that Hospital both charges and accepts as payment.


2. The trial court's use of an incorrect value standard led to legal errors.


a. Discovery rulings.
The trial court denied two motions filed by Blue Cross to compel discovery of Hospital's
agreements with others regarding payments for poststabilization services. The trial court ruled that
evidence of fees accepted by Hospital for poststabilization care was irrelevant to determining the
reasonable value of those services under section 1300.71(a)(3)(B).


[16] The scope of permissible discovery is very broad. (Dodd v. Cruz (2014) 223 Cal.App.4th
933, 939, 167 Cal.Rptr.3d 601.) “[A]ny party may obtain discovery regarding any matter, not
privileged, that is relevant to the subject matter involved in the pending action ... if the matter
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either is itself admissible in evidence or appears reasonably calculated to lead to the discovery
of admissible evidence.” (Code Civ. Proc., § 2017.010.) For discovery purposes, information is
relevant if it might reasonably assist a party in evaluating the case, preparing for trial, or facilitating
settlement. Admissibility is not the test. Rather, it is sufficient if the information sought might
*1277  reasonably lead to other, admissible evidence. (Glenfed Development Corp. v. Superior
Court (1997) 53 Cal.App.4th 1113, 1117, 62 Cal.Rptr.2d 195.)


[17] Discovery rulings are generally reviewed for abuse of discretion. Nevertheless, where a
discovery motion is denied on relevancy grounds based on an erroneous analysis of the substantive
law governing the case, the appeal may raise a pure question of law. (Nadaf–Rahrov v. Neiman
Marcus Group, Inc. (2008) 166 Cal.App.4th 952, 970, 83 Cal.Rptr.3d 190.)


As discussed above, evidence regarding the range of fees that Hospital accepts for poststabilization
care is relevant to the reasonable value of those services. The trial court incorrectly concluded
otherwise and denied discovery on that ground. Thus, the trial court erred in denying Blue Cross's
motions to compel discovery.


[18] Hospital argues that evidence of its contract rates with other health insurance plans is
not discoverable because it would disclose proprietary financial information and trade secrets.
However, Hospital's concerns can be handled through appropriate protective orders. (E.g., Code
Civ. Proc., §§ 2030.090, 2031.060, 2033.080.)


b. Motions in limine.
The trial court granted Hospital's motions in limine to exclude evidence of: the rates accepted
by or paid to Hospital by other payors the Medi-Cal and Medicare fee-for-service rates paid by
the government, and Hospital's service specific costs. The court concluded this evidence was not
admissible under the section 1300.71(a)(3)(B) six-factor test.


[19] A trial court's ruling on an in limine motion is generally reviewed for abuse of discretion.
However, review is de novo when the issue is one of law. (Condon–Johnson & Associates, Inc. v.
Sacramento Municipal Utility Dist. (2007) 149 Cal.App.4th 1384, 1392, 57 Cal.Rptr.3d 849.)


As discussed above, the trial court erred when it ruled that section 1300.71(a)(3)(B) provided
the exclusive standard of value and, based on that ruling, precluded evidence of the various rates
Hospital charges and accepts as payment. Reasonable value is market value, i.e., what Hospital
**875  normally receives from the relevant community for the services it provides. Hospital
rarely receives payment based on its published charge master rates. Thus, in determining the
reasonable value of the poststabilization services, the full range of fees is relevant. The scope of
the rates accepted by or paid to Hospital by other payors indicates the value of those services in
the marketplace.
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*1278  Therefore, the trial court erred in granting Hospital's motion to exclude evidence of the
rates accepted by or paid to Hospital by other payors. All rates that are the result of contract
or negotiation, including rates paid by government payors, are relevant to the determination of
reasonable value. In other words, applying quantum meruit principles, rates are relevant if they
reflect a willing buyer and a willing seller negotiating at arm's length.


[20] However, under quantum meruit, the costs of the services provided are not relevant to a
determination of reasonable value. Quantum meruit measures the value of services to the recipient,
not the costs to the provider. (See Iraola & CIA., S.A. v. Kimberly–Clark Corp. (11th Cir.2003)
325 F.3d 1274, 1282.)


Accordingly, in the analogous situation of determining the reasonable fee for an attorney's services,
the courts have rejected a “cost-plus” approach finding that basing the fee on costs is neither
appropriate nor practical. (Shaffer v. Superior Court (1995) 33 Cal.App.4th 993, 1002–1003, 39
Cal.Rptr.2d 506.) “Costs—high or low—can be subjective and if deemed relevant to value might
reward inefficiency and greed.” (Serrano v. Unruh (1982) 32 Cal.3d 621, 641, 186 Cal.Rptr. 754,
652 P.2d 985.)


[21] Similarly here, the reasonable and practical way to value the poststabilization services
provided by Hospital is to analyze what is being paid and accepted in the market. Parsing the
costs for each service would be impractical. As pointed out by Hospital, a cost-based system
“would undermine efficiency and reward waste.” Thus, although the trial court excluded evidence
of Hospital's service specific costs for the wrong reason, the result was correct.


c. Jury instructions.
The trial court correctly instructed the jury that Blue Cross was required to pay Hospital the
reasonable and customary value of the poststabilization services and that this value might be
reflected by the bill submitted by Hospital, or the amount Blue Cross paid, or some amount lesser
than, greater than, or in between those amounts. However, the trial court also instructed the jury
that it was to determine this reasonable and customary value based on the six factors enumerated in
section 1300.71(a)(3)(B). Contrary to this instruction, section 1300.71(a)(3)(B) does not provide
the exclusive measure of value.


Further, the trial court limited the evidence by instructing the jury that it could not consider any
evidence of the “[r]ates accepted by [Hospital] or paid to [Hospital]” or the “[r]ates paid by the
government.” The jury was also cautioned that, in awarding damages, it must not “speculate or
guess.” *1279  Accordingly, based on the trial court's instructions, the only evidence of value the
jury could consider was Hospital's full billed charges. This was error.
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d. Blue Cross's expert's testimony.
The trial court limited the testimony from Miller, Blue Cross's expert, to opinions based on the
six-factor test. This ruling was also error. As discussed above, the six-factor test is not exclusive.
Accordingly, Miller's testimony should not have been limited in this manner.


**876  [22] Contrary to Hospital's argument, Blue Cross did not waive or invite this error when
it failed to request an Evidence Code section 402 hearing. The trial court offered to hold an
Evidence Code section 402 hearing to determine whether Miller's opinion was based on the six-
factor test. However, the trial court erred as a matter of law on the foundation of its ruling on
Miller's testimony when it concluded that the six-factor test was the exclusive measure of value.
Blue Cross objected to this foundational ruling. Thus, Blue Cross neither induced the trial court's
error regarding Miller's testimony nor failed to preserve this issue for appeal. (Telles Transport,
Inc. v. Workers' Comp. Appeals Bd. (2001) 92 Cal.App.4th 1159, 1167, 112 Cal.Rptr.2d 540.) 2


2 Similarly, Blue Cross did not invite error when its counsel argued to the jury in closing that
the issue was “whether the implied-in-fact contract was for Blue Cross to pay full billed
charges or whether it was to pay the CMAC rate” and that Blue Cross was required to,
and did, pay the CMAC rate. Under the circumstances caused by the trial court's erroneous
rulings, Blue Cross was “ ‘ “endeavoring to make the best of a bad situation for which [it]
was not responsible.” ’ ” (Mary M. v. City of Los Angeles (1991) 54 Cal.3d 202, 213, 285
Cal.Rptr. 99, 814 P.2d 1341.)


3. The trial court's errors were prejudicial.
[23] The trial court's error in ruling that section 1300.71(a)(3)(B) provided the exclusive standard
for valuing the reasonable value of the poststabilization services was prejudicial. Based on this
ruling, discovery was curtailed and relevant and admissible evidence was excluded. The only
measure of value before the jury was Hospital's full billed charges. The jury should have been
permitted to hear and consider evidence on the full range of fees that Hospital both charges and
accepts as payment for similar services in determining the reasonable value of the poststabilization
services provided to the Blue Cross Medi-Cal beneficiaries. It is reasonably probable that a result
more favorable to Blue Cross would have been reached if such evidence had been admitted.
(People v. Watson (1956) 46 Cal.2d 818, 836, 299 P.2d 243.) Accordingly, Blue Cross is entitled
to a new trial on damages.


*1280  DISPOSITION
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The judgment is reversed and the matter remanded for a new trial on damages, including additional
discovery. Appellants are awarded their costs on appeal.


WE CONCUR:


KANE, J.


FRANSON, J.


All Citations


226 Cal.App.4th 1260, 172 Cal.Rptr.3d 861, Med & Med GD (CCH) P 304,965, 14 Cal. Daily
Op. Serv. 6390, 2014 Daily Journal D.A.R. 7381
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41 Cal.4th 859
Supreme Court of California


CITY OF DINUBA et al., Plaintiffs and Appellants,
v.


COUNTY OF TULARE et al., Defendants and Respondents.


No. S143326.
|


July 19, 2007.


Synopsis
Background: City and its redevelopment agency brought action against county to recover
property tax revenues to which agency was entitled, after such revenues were distributed to
other entities by mistake. County filed demurrer to second amended complaint, and the Superior
Court, No. 03-205854, Patrick J. O'Hara, J., sustained demurrer without leave to amend. City
and redevelopment agency appealed. The Court of Appeal reversed, ruling that governmental
immunity did not bar claims against county. County petitioned for review.


Holdings: The Supreme Court, Moreno, J., held that:


[1] county was not immune from liability under Tort Claims Act, and


[2] plaintiffs could seek a writ of mandate to compel county to comply with its statutory duty to
correctly calculate and distribute tax revenue.


Judgment of Court of Appeal affirmed.


Opinion, 40 Cal.Rptr.3d 899, superseded.


West Headnotes (10)


[1] Appeal and Error Objections and exceptions;  demurrer



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008784400&pubNum=0007047&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I735d1e5135fe11dc8471eea21d4a0625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k3279/View.html?docGuid=I735d1e5135fe11dc8471eea21d4a0625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





City of Dinuba v. County of Tulare, 41 Cal.4th 859 (2007)
161 P.3d 1168, 62 Cal.Rptr.3d 614, 07 Cal. Daily Op. Serv. 8545...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


On appeal from a judgment dismissing an action after sustaining a demurrer without leave
to amend, the appellate court gives the complaint a reasonable interpretation, reading it as
a whole and its parts in their context.


183 Cases that cite this headnote


[2] Appeal and Error Objections and exceptions;  demurrer
On appeal from a judgment dismissing an action after sustaining a demurrer without leave
to amend, the appellate court treats the demurrer as admitting all material facts properly
pleaded, but does not assume the truth of contentions, deductions or conclusions of law.


233 Cases that cite this headnote


[3] Appeal and Error Objections and exceptions;  demurrer
When a demurrer is sustained, the appellate court determines whether the complaint states
facts sufficient to constitute a cause of action.


61 Cases that cite this headnote


[4] Appeal and Error Objections and exceptions;  demurrer
When a demurrer is sustained without leave to amend, the appellate court decides whether
there is a reasonable possibility that the defect can be cured by amendment: if it can be,
the trial court has abused its discretion and the appellate court reverses.


172 Cases that cite this headnote


[5] Counties Nature and grounds of liability
Taxation Actions to recover taxes collected
County was not immune from liability under Tort Claims Act from claim by city and
its redevelopment agency to recover property tax increment revenue to which agency
was entitled, after such revenue was distributed to other entities by mistake; while the
Act limited governmental liability for an “injury,” county's failure to comply with its
statutory duty to correctly allocate and distribute tax revenue to other public entities did
not constitute an “injury” within the meaning of the Act, and, moreover, plaintiffs were not
seeking money damages for torts, but rather, were seeking to compel county to perform
its express statutory duty. West's Ann.Cal.Gov.Code §§ 810.8, 814, 860.2.



https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I735d1e5135fe11dc8471eea21d4a0625&headnoteId=201273417000120180201211625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I735d1e5135fe11dc8471eea21d4a0625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k3895/View.html?docGuid=I735d1e5135fe11dc8471eea21d4a0625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I735d1e5135fe11dc8471eea21d4a0625&headnoteId=201273417000220180201211625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I735d1e5135fe11dc8471eea21d4a0625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k3279/View.html?docGuid=I735d1e5135fe11dc8471eea21d4a0625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I735d1e5135fe11dc8471eea21d4a0625&headnoteId=201273417000320180201211625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I735d1e5135fe11dc8471eea21d4a0625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k3279/View.html?docGuid=I735d1e5135fe11dc8471eea21d4a0625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I735d1e5135fe11dc8471eea21d4a0625&headnoteId=201273417000420180201211625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/104/View.html?docGuid=I735d1e5135fe11dc8471eea21d4a0625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/104k141/View.html?docGuid=I735d1e5135fe11dc8471eea21d4a0625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/371/View.html?docGuid=I735d1e5135fe11dc8471eea21d4a0625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/371k3242(4)/View.html?docGuid=I735d1e5135fe11dc8471eea21d4a0625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS810.8&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS814&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS860.2&originatingDoc=I735d1e5135fe11dc8471eea21d4a0625&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





City of Dinuba v. County of Tulare, 41 Cal.4th 859 (2007)
161 P.3d 1168, 62 Cal.Rptr.3d 614, 07 Cal. Daily Op. Serv. 8545...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 3


See 5 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 203 et seq.; Cal. Jur. 3d,
Government Tort Liability, § 11 et seq.


17 Cases that cite this headnote


[6] Mandamus Nature and existence of rights to be protected or enforced
Mandamus Nature of acts to be commanded
In order to obtain writ of mandate relief, a party must establish (1) a clear, present
and usually ministerial duty on the part of the respondent; and (2) a clear, present, and
beneficial right in the petitioner to the performance of that duty. West's Ann.Cal.C.C.P.
§ 1085(a).


18 Cases that cite this headnote


[7] Mandamus Disposition of taxes collected
City and redevelopment agency could seek a writ of mandate to compel county to comply
with its statutory duty to calculate and distribute tax revenue, so that plaintiffs could
recover property tax increment revenue to which agency was entitled, after such revenue
was distributed to other entities by mistake; county had a statutory duty to correctly
calculate and distribute tax revenue, and plaintiffs had a beneficial right in county doing
so. West's Ann.Cal.C.C.P. § 1085(a); West's Ann.Cal.Health & Safety Code § 33000 et
seq.; West's Ann.Cal.Rev. & T.Code § 95 et seq.


10 Cases that cite this headnote


[8] Mandamus Persons Entitled to Relief
On remand following appeal from a judgment dismissing action by city and its
redevelopment agency against county to recover property tax, after trial court sustained
a demurrer without leave to amend, plaintiffs could amend their complaint to seek writ
of mandate; when trial court sustained defendants' demurrer to first amended complaint,
including a request for mandamus, and granted plaintiffs leave to add “new theories for
recovery,” it made clear that it believed plaintiffs could not “state a cause of action for
mandate,” and, therefore, plaintiffs' failure to seek writ relief in the second amended
complaint or to appeal the trial court's dismissal of the first amended petition did not
preclude them from amending the complaint to seek mandamus.


12 Cases that cite this headnote
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[9] Appeal and Error Objections and exceptions;  demurrer
Appeal and Error De novo review
On appeal from a judgment dismissing an action after sustaining a demurrer without leave
to amend, the appellate court, in assessing whether the plaintiff should be allowed leave
to amend the complaint, determines de novo whether the complaint states facts sufficient
to state a cause of action under any possible legal theory; the appellate court is not limited
to the plaintiff's theory of recovery or form of action pled in testing the sufficiency of the
complaint.


86 Cases that cite this headnote


[10] Appeal and Error Pleading over or amendment of pleadings
In general, plaintiffs who amend a complaint rather than appeal the trial court's order
sustaining a demurrer waive the right to appeal any error in sustaining the first demurrer;
however, that rule does not apply if the trial court denied plaintiffs leave to include those
causes of action in an amended complaint.


6 Cases that cite this headnote
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*862  **1169  Counties are statutorily required to collect property taxes on behalf of local taxing
entities and then allocate and distribute the revenue to these entities pursuant to a complex statutory
scheme. (Rev. & Tax.Code, § 95 et seq.; Health & Saf.Code, § 33000 et seq.) The County of
Tulare (County) improperly computed the portion of tax revenue to which the City of Dinuba
Redevelopment Agency (Agency) was statutorily entitled and Agency now seeks to recover the
misallocated revenue.


*863  We granted review to consider whether County is immune from suit under **1170
Government Code section 860.2. 1  We conclude that, because Agency does not seek money
damages for an “injury” as defined by the Tort Claims Act (Act), 2  section 810 et seq., section
860.2 does not bar Agency's action. We further conclude that because Agency is seeking to enforce
a mandatory duty imposed by statute, the remedy of mandamus is available. (Code Civ. Proc., §
1085.) Accordingly, we affirm the judgment of the Court of Appeal.


1 All further unlabeled statutory references are to the Government Code.


2 The statutory scheme has also been referred to as the Government Claims Act. (See e.g.,
Baines Pickwick v. City of Los Angeles (1999) 72 Cal.App.4th 298, 309–310, 85 Cal.Rptr.2d
74; Trend Homes, Inc. v. Central Unified School Dist. (1990) 220 Cal.App.3d 102, 113, 269
Cal.Rptr. 349.)


I. BACKGROUND


In 2002, Agency retained a private consultant to audit County's property tax assessment ***617
and allocation procedures. 3  The audit discovered County had failed to assign the proper tax rate
code to certain parcels within the redevelopment project, which resulted in Agency not receiving
tax increment revenue to which it was entitled for 2002 and the previous four years (1998–1999
tax year through 2001–2002 tax year). Those funds were instead divided up among other entities
in the area. When Agency brought these errors to County's attention, County made the appropriate
corrections to the current assessment roll. However, County refused to correct the miscoding
retroactively and pay previously misallocated tax increment revenue that had been distributed to
other entities.


3 The factual and procedural history is largely taken from the Court of Appeal's opinion.


In November 2002, Agency and the City of Dinuba (collectively, plaintiffs) filed a formal tort
claim with County for payment of the full amount of the tax increment funds Agency had been
entitled to for the previous four years. When County did not act on the claim, plaintiffs sued County,
Tulare County Board of Supervisors, Tulare County Assessor Gregory Hardcastle, and Tulare
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County Auditor–Controller Jimmy Allen (collectively, defendants). The petition and complaint,
as amended, sought a writ of mandate compelling defendants to (1) calculate and distribute the
unpaid and underpaid tax increment funds for fiscal years 1997–1998 through 2003–2004; (2)
correct the tax rolls for all prior fiscal years in which defendants miscoded and/or failed to properly
code parcels; and (3) pay plaintiffs their respective shares of tax increment unlawfully withheld.
Plaintiffs also requested a declaration and determination that defendants were required to (1)
correct all previous fiscal year tax rolls in which defendants either failed to code or miscoded
certain parcels and deprived plaintiffs of their respective share of tax increment revenue; and (2)
calculate and pay to plaintiffs their respective share of tax increment funds as corrected.


*864  Defendants demurred to the petition and complaint on the grounds that (1) the disputed tax
revenue had already been distributed to other taxing agencies and defendants could not be required
to either recover the funds or pay plaintiffs out of County's general fund, and (2) defendants were
immune from liability under section 860.2, which states: “Neither a public entity nor a public
employee is liable for an injury caused by: [¶] ... [¶] (b) An act or omission in the interpretation
or application of any law relating to a tax.”


In their opposition, plaintiffs argued that if the trial court were to grant the demurrer, “Petitioners
should be granted leave to amend to put forth further causes of action supported by the allegations
for constructive trust, breach of contract, and other non-tort causes of action.” At the hearing on
defendants' motion, plaintiffs' counsel discussed amending the complaint to add claims for “breach
of contract or the imposition of some type of equitable remedy, the constructive trust type theory.”


The trial court sustained defendants' demurrer on both grounds. The court ruled that plaintiffs had
“not stated a statutory basis to impose liability upon these public entities and their employees, and/
or stated a case on point to overcome the immunity afforded the public entities and their employees
**1171  under Government Code section 860.2.” However, the court granted leave to amend,
noting that, because plaintiffs were not required to file a tort claim under section 905, subdivision
(i), the “new theories for recovery” were not barred.


***618  Rather than appeal the trial court's ruling, plaintiffs filed their second amended complaint.
The second amended complaint dropped the claim for a writ of mandate and instead asserted
claims for imposition of a constructive trust and for money had and received against defendants
and the nine taxing entities that had been mistakenly allocated a portion of the tax increment due
to Agency. 4


4 Those entities are: Dinuba Unified School District, State Center Community College District,
Tulare County Office of Education, Tulare County Air Pollution Control District, Tulare
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County Library Fund, Alta Healthcare District, Tulare County Flood Control District, Alta
Cemetery District, and Dinuba Memorial District.


Defendants again demurred. The court sustained the demurrer without leave to amend. The court
stated: “No matter how Plaintiffs attempt to plead this case, the facts are that the public entity
and its officers have immunity under Government Code section 860.2 for any act or omission in
the interpretation or application of any law relating to a tax. Plaintiffs have plead [sic] that the
Defendants miscoded the tax rate areas and collected taxes and failed to give them the proper
credit for their fair share of the tax increment revenue. Plaintiffs have attempted to allege causes of
action for money had *865  and received and for a constructive trust, but these fail as a matter of
law.... [C]learly[,] the facts are that the Defendants' acts were either an interpretation or application
of a law relating to a tax, and thus the Defendants would have immunity for Plaintiff's injury.
Therefore, no further leave to amend is granted.” Judgment was entered dismissing defendants
from the action with prejudice. 5


5 Dismissal was not entered as to the nine taxing entities, which were substituted in the place
of Doe defendants.


Plaintiffs appealed from the judgment of the trial court, contending that their claims for relief
are not encompassed by the Act (§ 810 et seq.). In reversing the trial court, the Court of Appeal
concluded that plaintiffs' claims do not arise from defendants' breach of their statutory duty, but
rather, are “based on breach of a contractual duty. Accordingly, [defendants are] not immune under
Government Code section 820.6.” 6  We granted defendants' petition for review.


6 The intended citation is to section 860.2, not section 820.6.


II. DISCUSSION


A. Standard of Review
[1]  [2]  [3]  [4]  On appeal from a judgment dismissing an action after sustaining a demurrer
without leave to amend, the standard of review is well settled. We give the complaint a reasonable
interpretation, reading it as a whole and its parts in their context. (Zelig v. County of Los Angeles
(2002) 27 Cal.4th 1112, 1126, 119 Cal.Rptr.2d 709, 45 P.3d 1171.) Further, we treat the demurrer as
admitting all material facts properly pleaded, but do not assume the truth of contentions, deductions
or conclusions of law. (Ibid.; Aubry v. Tri–City Hospital Dist. (1992) 2 Cal.4th 962, 966–967, 9
Cal.Rptr.2d 92, 831 P.2d 317 (Aubry ).) When a demurrer is sustained, we determine whether the
complaint states facts sufficient to constitute a cause of action. (Zelig, supra, 27 Cal.4th at p. 1126,
119 Cal.Rptr.2d 709, 45 P.3d 1171.) And when it is sustained without leave to amend, we decide
whether there is a reasonable possibility that the defect can be cured by amendment: if it can be,
the trial court has abused its discretion and we reverse. (Ibid.)
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***619  B. Tax Increment Financing and County's Obligations
As defendants acknowledge, counties have a mandatory duty to collect property taxes, then
allocate and distribute the appropriate amounts to various taxing entities pursuant to a complex
statutory scheme. (Rev. & Tax.Code, § 95 et seq.) Allocation and distribution of property tax
revenue is further subject to the Community Redevelopment Law (CRL). ( *866  **1172  Health
& Saf. Code, § 33000 et seq.) The CRL sets forth the procedures for financing redevelopment
projects. (Health & Saf.Code, § 33670.) Under the CRL, such projects are financed by “ ‘tax
increment financing.’ ” (Redevelopment Agency v. County of Los Angeles (1999) 75 Cal.App.4th
68, 71, 89 Cal.Rptr.2d 10.) 7


7 The CRL was first adopted in 1951. After voter approval, it was made a part of the California
Constitution in 1952 as section 19 of article XIII, since renumbered as article XVI, section
16. (Bell Community Redevelopment Agency v. Woosley (1985) 169 Cal.App.3d 24, 27, fn.
1, 214 Cal.Rptr. 788.)


Under tax increment financing, “[a]ll taxable property within the area to be redeveloped is subject
to ad valorem property taxes. The properties lying within a redevelopment area have a certain
assessed value as of the date a redevelopment plan ordinance is adopted. A local taxing agency,
such as a city or county, continues in future years to receive property taxes on the redevelopment
area properties, but may only claim the taxes allocable to the base year value. If the taxable
properties within the redevelopment area increase in value after the base year, the taxes on the
increment of value over and above the base year value are assigned to a special fund for the
redevelopment agency.


“Once the redevelopment plan is adopted, the redevelopment agency may issue bonds to raise
funds for the project. As the renewal and redevelopment is completed, the property values in the
redevelopment area are expected to rise. The taxes attributable to the increase in assessed value
above the base year value are assigned to the redevelopment agency, which then uses the funds to
retire the bonds. The local taxing agencies still receive taxes attributable to the base year assessed
value of the properties within the redevelopment area. This way, the redevelopment project in
effect pays for itself.” (Redevelopment Agency v. County of Los Angeles, supra, 75 Cal.App.4th at
p. 71, 89 Cal.Rptr.2d 10; Redevelopment Agency v. County of San Bernardino (1978) 21 Cal.3d
255, 259, 145 Cal.Rptr. 886, 578 P.2d 133; Health & Saf.Code, § 33670 et seq.)


To determine which local entities are entitled to the tax revenue collected from any given parcel of
property, the county assigns each parcel to a certain tax rate area. (Cal.Code Regs., tit. 18, § 252.)
A tax rate area is “a specific geographic area all of which is within the jurisdiction of the same
combination of local agencies and school entities for the current fiscal year.” (Rev. & Tax.Code,
§ 95, subd. (g).) Property tax revenue from parcels assigned to a certain tax rate area is allocated
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by the county to the local agencies having jurisdiction in the tax rate area. (See id., § 96.1, subd.
(a)(1).) Thus, if a particular parcel of property is assigned to a tax rate area that does not include a
particular entity, no allocation is made for that entity and it will not receive any of the tax revenue
collected from that parcel.


*867  With the statutory scheme in mind, we consider the scope of governmental immunity under
the Act and whether relief is available.


***620  1. Government Code Section 860.2 Does Not Bar Recovery
[5]  Defendants argue plaintiffs' action to recover misallocated tax revenue is barred by the Act. (§
810 et seq.) Specifically, defendants contend section 860.2, which states, “Neither a public entity
nor a public employee is liable for an injury caused by: [¶] ... [¶] (b) An act or omission in the
interpretation or application of any law relating to a tax,” immunizes County from having to pay
plaintiffs previously misallocated revenue. We disagree.


First, section 860.2 is concerned with limiting governmental liability for an injury, which is defined
in section 810.8 as “death, injury to a person, damage to or loss of property, or any other injury
that a person may suffer to his person, reputation, character, feelings or estate, of such nature
that it would be actionable if inflicted by a private person.” Defendants' failure to comply with
their statutory duty to correctly allocate and distribute tax revenue to other public entities does not
constitute an “injury” within the narrow meaning of sections 810.8 and 860.2. (Aubry, supra, 2
Cal.4th at pp. 968–970, 9 Cal.Rptr.2d 92, 831 P.2d 317; see Forbes v. County of San Bernardino
(2002) 101 Cal.App.4th 48, 55, 123 Cal.Rptr.2d 721.) The **1173  wrong plaintiffs complain
of “is one which by its very nature could not exist in an action between private persons .... As
a result, the injury alleged in this case is not included within the Tort Claims Act's definition of
injury.” (Aubry, supra, 2 Cal.4th at p. 968, 9 Cal.Rptr.2d 92, 831 P.2d 317.) Accordingly, section
860.2, which only provides immunity from liability for an “injury” as defined by the Act, does
not apply here.


Second, the immunity provisions of the Act are only concerned with shielding public entities from
having to pay money damages for torts. (Schooler v. State of California (2000) 85 Cal.App.4th
1004, 1013, 102 Cal.Rptr.2d 343.) Section 814 explicitly provides that liability based on contract
or the right to obtain relief other than money damages is unaffected by the Act. Plaintiffs do
not seek damages; they seek only to compel defendants to perform their express statutory duty.
While compliance with the duty may result in the payment of money, that is distinct from
seeking damages. (Board of Administration v. Wilson (1997) 52 Cal.App.4th 1109, 1125–1126, 61
Cal.Rptr.2d 207 [mandamus to compel transfer of payments is not equivalent to seeking money
damages].) For example, had plaintiffs *868  sought compensatory damages for a downgraded
bond rating or increased interest rates as a result of defendants' failure to disburse the funds to
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which plaintiffs were entitled, such damages would likely be precluded. But plaintiffs do not seek
such damages and thus section 860.2 does not bar their action. 8


8 The routine reference to “damages” in plaintiffs' pleadings does not control whether the
action seeks money damages or simply the release of funds as required by statute. (See
County of Sacramento v. Lackner (1979) 97 Cal.App.3d 576, 588, 159 Cal.Rptr. 1 (Lackner
).)


2. Mandamus is Available to Compel Compliance With Duty
[6]  [7]  A party may seek a writ of mandate “to compel the performance of an act which the law
specially enjoins, as a duty resulting from an office, trust or station....” (Code Civ. Proc., § 1085,
subd. (a).) In order to obtain writ relief, a party must establish “ ‘(1) A clear, present and usually
ministerial duty on the part of the respondent ...; and (2) a clear, present and beneficial right in the
petitioner to the ***621  performance of that duty....’ ” (Santa Clara County Counsel Attys. Assn.
v. Woodside (1994) 7 Cal.4th 525, 539–540, 28 Cal.Rptr.2d 617, 869 P.2d 1142 (Woodside ).) It
is undisputed that defendants had a duty to correctly calculate and distribute the tax revenue. Nor
can it be disputed that plaintiffs had a beneficial right in defendants doing so. It follows then that
mandamus provides an appropriate remedy for defendants' failure to comply with their statutory
duty.


Courts have frequently found mandamus to be available in cases similar to the one at bar, where
one public entity seeks to force another to release funds in accordance with a statutory duty. In
Lackner, the county sued the director of the state agency administering the Medi–Cal program
seeking to force the release of reimbursement monies allegedly withheld in violation of statute.
The state agency argued that the county's failure to properly present a tort claim for damages
prevented the trial court from awarding payment of the funds. (Lackner, supra, 97 Cal.App.3d
at pp. 586–587, 159 Cal.Rptr. 1.) Rejecting the state agency's contention, the Court of Appeal
explained that “[a]n action in traditional mandamus, which seeks an order compelling an official
to perform a mandatory duty, is not an action against the state for money, even though the result
compels the public official to release money wrongfully detained.” (Id. at p. 587, 159 Cal.Rptr. 1;
accord, County of Los Angeles v. Riley (1942) 20 Cal.2d 652, 128 P.2d 537 [mandamus appropriate
to force state to recalculate credit for aid payments]; County of L.A. v. State Dept. Pub. Health
(1958) 158 Cal.App.2d 425, 322 P.2d 968 [mandamus appropriate to force state agency to release
tuberculosis subsidies].) 9


9 Mandamus has frequently been issued to compel assessors and other taxing officials to
perform duties required by tax laws. (8 Witkin, Cal. Procedure (4th ed. 1997) Extraordinary
Writs, § 85, p. 873, and cases cited therein.) Indeed, writs have issued specifically in
the context of redevelopment agencies seeking to compel taxing officials to perform their
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statutory functions. (E.g., Redevelopment Agency v. County of San Bernardino, supra, 21
Cal.3d 255, 145 Cal.Rptr. 886, 578 P.2d 133 [agency sought to compel county to recalculate
tax allocation].)


*869  **1174  Defendants argue that being forced to correct their mistake and pay plaintiffs
misallocated revenue would “inject uncertainty in the public fisc” and have a “detrimental impact.”
“It appears elementary that courts may not frustrate the creation of a statutory duty by refusing
to enforce it through the normal judicial means. What public policy reasons there are against
enforcement of a statutory duty are reasons against the creation of the duty ab initio, and should
be addressed to the Legislature.” (Woodside, supra, 7 Cal.4th at p. 540, 28 Cal.Rptr.2d 617, 869
P.2d 1142.) Indeed, as both parties note, the Legislature has on occasion enacted statutes forgiving
counties' misallocations in exchange for prospective compliance. (E.g., Rev. & Tax.Code, §§
96.18, 96.19, 96.27.) Defendants may similarly seek the Legislature's intervention here; courts,
however, cannot refuse to enforce the statutory duty simply because of an alleged hardship it would
pose to a county.


Additionally, several provisions of the Revenue and Taxation Code appear to limit any hardship.
Revenue and Taxation Code section 96.1, subdivision (c)(3), curtails the amount County would
have to pay in a single year by providing that if “it is determined that ... a reallocation is required
for previous fiscal years, the cumulative reallocation or adjustment may not exceed 1 percent
of the total amount levied at a 1 percent rate of the current year's original secured tax roll. The
reallocation ***622  shall be completed in equal increments within the following three fiscal
years....” 10  Revenue and Taxation Code section 4831, subdivision (a), contains a four-year statute
of limitations for the correction of the rolls. Defendants also have available to them any appropriate
defenses such as laches and unclean hands. (8 Witkin, Cal. Procedure, supra, Extraordinary Writs,
§§ 148, 153, pp. 943–946, 950–951.)


10 This provision also seems to belie defendants' contention that the Legislature intended to
shield counties from having to repay previously misallocated revenue.


We also note plaintiffs added as named defendants the taxing entities that received misallocated
revenue and which continue to be parties in this action. Should plaintiffs succeed, County's
obligation may be offset by voluntary repayment by the taxing entities or by direct recourse against
them by plaintiffs or by County itself. 11  Alternatively, as suggested during oral argument, County
may correct the tax rolls that resulted in overpayments to the entities and explore offsetting future
payments to recover any amounts now owed to plaintiffs. (See Rev. & Tax.Code, § 4831; *870
Health & Saf. Code, § 33677.) Whatever County does, it is clear that what it may not do is refuse
to comply with its statutory duty to correctly allocate and distribute revenue owed to plaintiffs.
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11 Indeed, plaintiffs indicated at oral argument that several taxing entities have entered into
settlement agreements.


Accordingly, we conclude mandamus may issue to compel a county to comply with its duty to
calculate and distribute tax revenue. In light of our holding, we need not resolve whether plaintiffs
could have maintained claims for quasi-contract or constructive trust had mandamus not been
available.


C. Plaintiffs May Amend Their Complaint to Seek Writ of Mandate
[8]  [9]  In assessing whether plaintiffs should be allowed leave to amend, we determine de
novo whether the complaint states facts sufficient to state a cause of action under any possible
legal theory. (Leonte v. ACS State & Local Solutions, Inc. (2004) 123 Cal.App.4th 521, 525, 19
Cal.Rptr.3d 879.) We are not limited to plaintiffs' theory of recovery or “form of action” pled in
testing the sufficiency of the complaint. (Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d
94, 103, 101 Cal.Rptr. 745, 496 P.2d 817.) It is clear that plaintiffs' complaint states facts sufficient
to state a claim for a writ of mandate.


[10]  It is true that plaintiffs sought mandamus in their first amended complaint, but failed to seek
it in their second amended complaint after the trial court granted defendants' **1175  demurrer.
In general, plaintiffs who amend a complaint rather than appeal the trial court's order waive the
right to appeal any error in sustaining the first demurrer. (Aubry, supra, 2 Cal.4th at p. 966, fn.
2, 9 Cal.Rptr.2d 92, 831 P.2d 317.) However, that rule does not apply if the trial court denied
the plaintiffs leave to include those causes of action in an amended complaint. (Committee on
Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 209, 197 Cal.Rptr. 783,
673 P.2d 660 (Children's Television ).) We conclude this exception applies here.


When the trial court sustained defendants' demurrer to the first amended complaint (including
the request for mandamus) and granted plaintiffs leave to add “new theories for recovery,” it
made clear that it believed plaintiffs could not “state a ***623  cause of action for mandate.”
Considering plaintiffs' pleadings, the discussion at the hearing, and the trial court's order, it is
clear that the trial court granted plaintiffs leave to add contractual and equitable claims, not to
reassert mandamus. Accordingly, we conclude that plaintiffs' failure to seek writ relief in the
second amended complaint or to appeal the trial court's dismissal of the first amended petition does
not now preclude them from amending the complaint to seek mandamus. (Children's Television,
supra, 35 Cal.3d at p. 209, 197 Cal.Rptr. 783, 673 P.2d 660.)


*871  III. DISPOSITION
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The judgment of the Court of Appeal is affirmed.


GEORGE, C.J., KENNARD, BAXTER, WERDEGAR, CHIN, CORRIGAN, JJ., concur.


All Citations


41 Cal.4th 859, 161 P.3d 1168, 62 Cal.Rptr.3d 614, 07 Cal. Daily Op. Serv. 8545, 2007 Daily
Journal D.A.R. 11,037
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42 Cal.4th 730
Supreme Court of California


CITY OF STOCKTON et al., Petitioners,
v.


The SUPERIOR COURT of Sacramento County, Respondent;
Civic Partners Stockton, LLC, Real Party in Interest.


No. S139237.
|


Dec. 3, 2007.


Synopsis
Background: Developer filed action against city for breach of the development contract, and
the Superior Court, Sacramento County, No. 03AS00193, Jeffrey L. Gunther, J., overruled city's
demurrer based on developer's failure to file a claim. City petitioned for writ of mandate. The Court
of Appeal granted petition and issued writ directing trial court to sustain demurrer. The Supreme
Court granted developer's petition for review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Corrigan, J., held that:


[1] statutory claim filing requirements applied to developer's breach of contract claim;


[2] Government Claims Act was appropriate name for governing statutes;


[3] developer's claim was not for specific property that would be exempt from claim filing
requirements;


[4] city was not estopped from asserting Government Claims Act defense;


[5] city did not waive Government Claims Act defense; and


[6] developer was entitled to leave to amend.


Judgment of the Court of Appeal affirmed as modified.


Opinion, 35 Cal.Rptr.3d 164, superseded.
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West Headnotes (21)


[1] Municipal Corporations Notice, demand or presentation of claim
Under Government Claims Act provision requiring presentation of claim for “all
claims for money or damages,” developer that asserted city breached development
contract was required to file claim as prerequisite to filing lawsuit against city. West's
Ann.Cal.Gov.Code §§ 905, 945.4.


See 3 Witkin, Cal. Procedure (4th ed. 1996) actions, § 229; Weil & Brown, Cal. Practice
Guide: Civil Procedure Before Trial (The Rutter Group 2007) ¶ 1:667.10 (CACIVP Ch.
1-C); Cal. Jur. 3d, Government Tort Liability, §§ 86, 109; Cal. Civil Practice (Thomson/
West 2003) Procedure, § 1:54.


8 Cases that cite this headnote


[2] Municipal Corporations Notice, demand or presentation of claim
Under the Government Claims Act, failure to timely present a claim for money or
damages to a public entity bars a plaintiff from filing a lawsuit against that entity. West's
Ann.Cal.Gov.Code §§ 905, 911.2, 945.4.


205 Cases that cite this headnote


[3] Municipal Corporations Notice, demand or presentation of claim
Purpose of the Government Claims Act is not to prevent surprise, but to provide the public
entity sufficient information to enable it to adequately investigate claims and to settle them,
if appropriate, without the expense of litigation. West's Ann.Cal.Gov.Code § 900 et seq.


77 Cases that cite this headnote


[4] Municipal Corporations Notice, demand or presentation of claim
Government Claims Act claims requirements must be satisfied even in face of the
public entity's actual knowledge of the circumstances surrounding the claim. West's
Ann.Cal.Gov.Code § 900 et seq.


99 Cases that cite this headnote
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[5] Municipal Corporations Notice, demand or presentation of claim
Government Claims Act provision reaffirming that governmental immunity does not
encompass contractual liability does not operate to exclude breach of contract claims from
Act's claim filing requirements. West's Ann.Cal.Gov.Code §§ 814, 905, 945.4.


21 Cases that cite this headnote


[6] Municipal Corporations Constitutional and statutory provisions
Municipal Corporations Notice, demand or presentation of claim
Because of the broad scope of the statutory requirements for claims against public entities,
the “Government Claims Act” is a more appropriate short title for the governing statutes
than the traditional “Tort Claims Act.” West's Ann.Cal.Gov.Code § 810 et seq.


118 Cases that cite this headnote


[7] Municipal Corporations Notice, demand or presentation of claim
Developer's claim that it transferred its plans and assets to city redevelopment agency in
expectation that it would be compensated for them was not a claim for specific property
that would exempt it from claim filing requirements of the Government Claims Act. West's
Ann.Cal.Gov.Code § 900 et seq.


3 Cases that cite this headnote


[8] Municipal Corporations Notice, demand or presentation of claim
When a claim against a public entity for money or damages is not based on a governmental
obligation to return specific property, it is subject to the claim filing requirements of the
Government Claims Act. West's Ann.Cal.Gov.Code § 900 et seq.


152 Cases that cite this headnote


[9] Municipal Corporations Notice, demand or presentation of claim
City's assurances that interests of developer with which it was negotiating would be
protected did not estop city from asserting claims filing requirements of Government
Claims Act when developer sued for breach of contract, in absence of any conduct
that might have deterred developer from presenting a claim after city failed to keep its
promises. West's Ann.Cal.Gov.Code § 900 et seq.
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1 Case that cites this headnote


[10] Municipal Corporations Notice, demand or presentation of claim
A public entity may be estopped from asserting the limitations of the Government Claims
Act where its agents or employees have prevented or deterred the filing of a timely claim
by some affirmative act. West's Ann.Cal.Gov.Code § 900 et seq.


11 Cases that cite this headnote


[11] Municipal Corporations Notice, demand or presentation of claim
Estoppel of a public entity from asserting limitations of the Government Claims Act most
commonly results from misleading statements about the need for or advisability of a claim;
actual fraud or the intent to mislead is not essential. West's Ann.Cal.Gov.Code § 900 et seq.


11 Cases that cite this headnote


[12] Municipal Corporations Notice, demand or presentation of claim
City did not waive its Government Claims Act defense to developer's breach of
contract action by failing to advise developer in correspondence between the parties that
correspondence was insufficient to state a Government Claims Act claim, since nothing in
the correspondence indicated that litigation might ensue if city did not comply with terms
under discussion. West's Ann.Cal.Gov.Code §§ 910.8, 911.


2 Cases that cite this headnote


[13] Municipal Corporations Notice, demand or presentation of claim
For a document to constitute a “claim as presented” under Government Claims Act
provision on a public entity's notice of insufficiency of a claim against it, the document
must disclose the existence of a claim which, if not satisfactorily resolved, will result in a
lawsuit against the entity. West's Ann.Cal.Gov.Code § 910.8.


74 Cases that cite this headnote


[14] Pleading Answer to cross-complaint
“Affirmative relief,” prohibited in an answer to a cross-complaint, is an award, such as
damages, that goes beyond merely defeating the plaintiff's recovery. West's Ann.Cal.C.C.P.
§ 431.30.
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3 Cases that cite this headnote


[15] Pleading Answer to cross-complaint
An “affirmative defense,” which may be raised in an answer to a cross-complaint, is one
that depends on facts beyond those put at issue by the plaintiff. West's Ann.Cal.C.C.P. §
432.10.


3 Cases that cite this headnote


[16] Municipal Corporations Notice, demand or presentation of claim
Any delay by city in asserting Government Claims Act filing requirements as defense to
developer's breach of contract action did not amount to waiver of defense, since Act clearly
required filing of claim before initiating of lawsuit.


[17] Mandamus Determination and disposition of cause
Pleading Amendment or Further Pleading After Demurrer Sustained
Following issuance of writ directing trial court to sustain city's demurrer, made on
Government Claims Act grounds, to developer's breach of contract complaint, developer
was entitled to leave to amend; developer had not had opportunity to amend its complaint
to meet city's Government Claims Act defense, and while it had yet to advance successful
argument against that defense, operative complaint did not on its face foreclose any
reasonable possibility of amendment. West's Ann.Cal.Gov.Code §§ 905, 945.4.


35 Cases that cite this headnote


[18] Appeal and Error Objections and exceptions;  demurrer
On review of the trial court's ruling on a demurrer, the issue of leave to amend is always
open, even if not raised by the plaintiff.


90 Cases that cite this headnote


[19] Mandamus Pleading
Writ review was appropriate for trial court's overruling of city's demurrer, on Government
Claims Act grounds, to developer's breach of contract action; a significant legal issue was
presented, and the benefits of the claims act defense would be effectively lost if city was
forced to go to trial. West's Ann.Cal.Gov.Code § 900 et seq.
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3 Cases that cite this headnote


[20] Mandamus Scope of inquiry and powers of court
Although a mandamus petition is an unusual method for challenging an order overruling a
demurrer, when mandamus is appropriate the ordinary standards of demurrer review still
apply.


8 Cases that cite this headnote


[21] Mandamus Determination and disposition of cause
Pleading Amendment or Further Pleading After Demurrer Sustained
Leave to amend is properly granted following issuance of writ directing trial court to
sustain demurrer where resolution of the legal issues does not foreclose the possibility
that the plaintiff may supply necessary factual allegations; if plaintiff has not had an
opportunity to amend the complaint in response to the demurrer, leave to amend is liberally
allowed as a matter of fairness, unless the complaint shows on its face that it is incapable
of amendment.


75 Cases that cite this headnote


Attorneys and Law Firms


***298  Wulfsberg Reese Colvig & Firstman, Charles W. Reese, Timothy A. Colvig, Mark A.
Stump, Jeffrey R. Ward; Goldfarb & Lipman, Lee C. Rosenthal, Oakland; Richard E. Nosky, Jr.,
City Attorney, and Michael T. Rishwain, Assistant City Attorney, for Petitioners.


Orbach, Huff & Suarez, David M. Huff, Los Angeles, and Ryan W. Baldino for Los Angeles
Unified School District as Amicus Curiae on behalf of Petitioners.


Jennifer B. Henning for California State Association of Counties and League of California Cities
as Amici Curiae on behalf of Petitioners.


No appearance for Respondent.


Law Offices of Malcolm A. Misuraca and Malcolm A. Misuraca, Coral Gables, for Real Party
in Interest.
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Downey Brand, Melissa A. Thorme and Gregory T. Broderick, Sacramento, for Fallbrook Public
Utility District as Amicus Curiae on behalf of Real Party In Interest.


Opinion


CORRIGAN, J.


*734  **22  Government Code section 905 requires that “all claims for money or damages against
local public entities” be presented to the responsible public entity before a lawsuit **23  is filed. 1


Failure to ***299  present a timely claim bars suit against the entity. (§ 945.4.) Here we hold that
these requirements apply to breach of contract claims. We also adopt the practice of referring to
the claims statutes as the “Government Claims Act,” to avoid the confusion engendered by the
informal short title “Tort Claims Act.”


1 The statute provides some exceptions to the claim presentation requirement, none of which
are relevant here. Further unspecified statutory references are to the Government Code.


In this suit against a city and its redevelopment agency, the trial court overruled defendants'
demurrer, deciding that the claim requirements did not apply to plaintiff's contract causes of action.
The Court of Appeal issued a writ of mandate directing that the trial court sustain the demurrer.
We affirm the Court of Appeal's judgment, with modifications.


I. BACKGROUND 2


2 We take the underlying facts from the complaint and documents subject to judicial notice.
(Schifando v. City of Los Angeles (2003) 31 Cal.4th 1074, 1081, 6 Cal.Rptr.3d 457, 79 P.3d
569; Big Valley Band of Pomo Indians v. Superior Court (2005) 133 Cal.App.4th 1185, 1189–
1190, 35 Cal.Rptr.3d 357.)


Plaintiff Civic Partners Stockton, LLC (Civic), executed two redevelopment contracts in May
2000 with defendant Redevelopment Agency of the City of Stockton (the Agency). One contract
involved rehabilitation of the Hotel Stockton; the other was for construction of an adjacent cinema.
In May 2001, defendant City of Stockton (the City) leased the upper floors of the hotel from Civic
for office space.


Three months later, however, the City repudiated the lease. Mark Lewis, the City manager and
executive director of the Agency, demanded that Civic find another use for the upper floors of the
hotel. Civic had been depending on the lease to support its financing for the hotel project. The
financing for the cinema depended on a viable hotel operation. Lewis proposed senior housing
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as an alternative for the upper floors. That change required redesigning the hotel's interior and
altering the financial arrangements to include federal and state income tax credits. By the end of
2001 Civic had completed new plans for the hotel, as well as tax and financial analyses and other
work needed to apply for the tax credits. This work cost Civic several hundred thousand dollars.


*735  In January 2002, Lewis informed Civic that the Agency wanted Cyrus Youssefi and his
company, CFY Development, to take over the upper floors, the senior housing plan, and the tax
credit application. Civic began discussions with Agency personnel about how to protect Civic
from the losses resulting from the breaches of the hotel and lease agreements. The Agency agreed
to preserve Civic's rights in the rest of the hotel and reimburse it for its investment and overhead
expenses.


Civic agreed to give the Agency a set of its plans for the hotel. In a letter agreement dated February
19, 2002, Steve Pinkerton, the Agency's Director of Housing and Redevelopment, accepted Civic's
conditions that the plans would remain Civic's property, and could only be used by the Agency or
others “subject to an agreement between the Agency and Civic [ ] regarding the future renovation of
the Hotel (including reimbursement of costs to date), as well as a cooperative agreement” regarding
other components of the project including the cinema. At some point in February, Pinkerton also
agreed to pay the balance due on Civic's contract with its architect.


The next month, Pinkerton agreed to assume a loan taken by Civic (the Paramount ***300
loan), to recognize amounts due to Civic, and to take certain steps to mitigate Civic's losses.
Civic sent Pinkerton a memorandum dated March 15, 2002, outlining the terms of the agreement.
Pinkerton never questioned or disavowed those terms. For a time, the Agency abided by the terms
of the February and March agreements, taking steps to assume the Paramount loan, discussing
reimbursements with Civic, and forwarding an agreement on property intended for the cinema
project.


**24  On March 19, 2002, without informing Civic, the Agency entered into a new hotel
development agreement with a company named Hotel Stockton Investors, operated by Youssefi.
This agreement conflicted with Civic's hotel agreement, which was still in effect. The Agency
gave Civic's plans to Youssefi and took steps to repudiate its agreements with Civic and to oust
it from the redevelopment projects. It did not reimburse Civic for its investment in the plans as
required by Civic's hotel agreement. It made its own arrangements with the architect, obtaining
all the plans and associated project documents. It accused Civic of breaching the hotel contract,
and gave notice to terminate the agreement. Although it had approved a cinema lease between
Civic and Kirkorian Premiere Theatres, the Agency approached Kirkorian in an attempt to take
over Civic's position. Ultimately, the Agency executed a lease with another theater operator.
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*736  Civic did not present a claim before filing suit. Its original complaint, dated January 12,
2003, sought declaratory relief to establish its rights in the hotel plans, damages from Youssefi
and his companies for interference with its contracts, and damages from the City and the Agency
for breaching the hotel agreement and the mitigation agreement of February 19, 2002. The City
and the Agency demurred, but did not rely on the government claim requirements. The trial court
sustained the demurrer on the grounds that Civic's rights in the hotel plans were governed by
federal copyright law and within the exclusive jurisdiction of the federal courts, that the City was
not liable on the contract claims because it was not a party to either the redevelopment contracts
or the February 19 and March 15 agreements, and that the February 19 and March 15 agreements
could not support a cause of action against the Agency because the statutory requirements for
public contracting were not met.


Civic's amended complaint, dated March 12, 2003, sought damages from the City for breach of
the lease for the upper floors of the hotel, from the Agency for breach of the hotel and cinema
agreements, from the City for interfering with the hotel and cinema agreements, and from Youssefi
and his companies for interference with Civic's contracts. Civic again sought declaratory relief
regarding its ownership rights in the plans. The City and the Agency demurred again, still without
raising the claim requirements.


The court sustained the demurrer. It found that Civic had stated sufficient facts to support contract
claims against the City for breach of the lease, and against the Agency for breach of the hotel and
cinema agreements. However, Civic had failed to specify whether the contracts were oral, written,
or implied; the court granted leave to amend as to these claims. The demurrer was sustained without
leave to amend as to the declaratory relief claim, on the ground that the only recoverable damages
were under federal copyright law, over which the court lacked jurisdiction.


The second amended complaint, dated June 8, 2004, restated the contract and interference with
contract causes of action, specifying that the contracts in ***301  question were written. The
claim for declaratory relief regarding Civic's rights in the hotel plans was omitted. The City and
the Agency demurred for the third time. They argued that Civic's contract claims were defective
because they depended on the February 19 and March 15 agreements, which were never properly
approved. They also asserted that the second amended *737  complaint was barred because
Civic had failed to comply with the government claim requirements. They noted that in State of
California v. Superior Court (Bodde) (2004) 32 Cal.4th 1234, 13 Cal.Rptr.3d 534, 90 P.3d 116,
filed May 24, 2004, this court ruled that failure to plead compliance with the claim requirements
is a ground for demurrer. (Id. at p. 1239, 13 Cal.Rptr.3d 534, 90 P.3d 116.)


The trial court overruled this demurrer. It decided that the factual allegations supported the contract
claims, and that the claims statutes did not affect contractual liability. The City and the Agency then
cross-complained against Civic, seeking damages for breaches of the hotel and cinema contracts
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and the hotel lease, misrepresentation, and failure of consideration. They also petitioned **25
the Court of Appeal for a writ of mandate directing the trial court to sustain their demurrer. They
pointed out that the claims statutes unquestionably governed Civic's tort claim for interference
with contract, and contended they also applied to Civic's contract claims under the weight of case
authority.


The Court of Appeal agreed. It held that the claim presentation requirements apply to contract
causes of action against government defendants, and rejected a series of arguments by Civic
attempting to excuse its noncompliance. However, the court ruled that if the City and the Agency
pursued their cross-complaint, Civic would be allowed to file a cross-complaint of its own asserting
defensive claims. The trial court was directed to enter an order sustaining the demurrer; the Court
of Appeal did not reach the question whether leave to amend was proper. We granted Civic's
petition for review.


II. DISCUSSION


[1]  We independently review the Court of Appeal's decision. (Smiley v. Citibank (1995) 11 Cal.4th
138, 146, 44 Cal.Rptr.2d 441, 900 P.2d 690.) Civic concedes, as it did below, that its tort cause
of action for interference with contract was subject to the claim requirements, unless compliance
was somehow excused.


A. The Claims Statutes and Contract Causes of Action
[2]  Section 905 requires the presentation of “all claims for money or damages against local public
entities,” subject to exceptions not relevant here. *738  Claims for personal injury and property
damage must be presented within six months after accrual; all other claims must be presented
within a year. (§ 911.2.) “[N]o suit for money or damages may be brought against a public entity
on a cause of action for which a claim is required to be presented ... until a written claim therefor
has been presented to the public entity and has been acted upon ... or has been deemed to have
been rejected....” (§ 945.4.) “Thus, under these statutes, failure to timely present a claim for money
or damages to a public entity bars a plaintiff from filing a lawsuit against that entity.” (State of
California v. Superior Court (Bodde), supra, 32 Cal.4th at p. 1239, 13 Cal.Rptr.3d 534, 90 P.3d
116.)


[3]  [4]  The purpose of the claims statutes is not to prevent surprise, but “to provide the public
entity sufficient information to enable it to adequately investigate ***302  claims and to settle
them, if appropriate, without the expense of litigation. [Citations.] It is well-settled that claims
statutes must be satisfied even in face of the public entity's actual knowledge of the circumstances
surrounding the claim.” (City of San Jose v. Superior Court (1974) 12 Cal.3d 447, 455, 115
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Cal.Rptr. 797, 525 P.2d 701.) The claims statutes also “enable the public entity to engage in fiscal
planning for potential liabilities and to avoid similar liabilities in the future.” (Baines Pickwick
Ltd. v. City of Los Angeles (1999) 72 Cal.App.4th 298, 303, 85 Cal.Rptr.2d 74 (Baines Pickwick
); see Minsky v. City of Los Angeles (1974) 11 Cal.3d 113, 123, 113 Cal.Rptr. 102, 520 P.2d 726.)


Contract claims fall within the plain meaning of the requirement that “all claims for money or
damages” be presented to a local public entity. (§ 905.) As the Baines Pickwick court noted,
other statutory terms further demonstrate the Legislature's intent that the claim requirements
apply to contract causes of action. (Baines Pickwick, supra, 72 Cal.App.4th at pp. 303–304, 85
Cal.Rptr.2d 74.) Section 905.2 requires the presentation of all claims against the state “[f]or money
or damages on express contract.” (§ 905.2, subd.(b)(3).) Section 910, governing the contents of
claims against both the state and local entities, requires specification of the “date, place and other
circumstances of the occurrence or transaction which gave rise to the claim asserted” (§ 910, subd.
(c), italics added), and a “general description of the indebtedness, obligation, injury, damage or loss
incurred ....” (§ 910, subd. (d), italics added.) Section 910.2 provides that “[c]laims against local
public entities for supplies, materials, equipment or services need not be signed by the claimant or
on his behalf if presented on a billhead or invoice regularly used in the conduct of the business of
the claimant.” **26  Section 930.2 permits local *739  government contracts to include provisions
for the presentation of “any or all claims arising out of or related to the agreement.” (See also § 930,
providing the same authorization for state contracts.) In view of these provisions, it is no surprise
that courts have routinely applied the claim requirements to contract causes of action against local
government defendants. 3


3 E.g., Canova v. Trustees of Imperial Irr. Dist. Employee Pension Plan (2007) 150
Cal.App.4th 1487, 1493–1494, 59 Cal.Rptr.3d 587; Baines Pickwick, supra, 72 Cal.App.4th
at pp. 303–304, 85 Cal.Rptr.2d 74; Alliance Financial v. City and County of San Francisco
(1998) 64 Cal.App.4th 635, 641, 75 Cal.Rptr.2d 341; Schaefer Dixon Associates v. Santa
Ana Watershed Project Authority (1996) 48 Cal.App.4th 524, 530–531, 55 Cal.Rptr.2d
698; Ocean Services Corp. v. Ventura Port Dist. (1993) 15 Cal.App.4th 1762, 1775, 19
Cal.Rptr.2d 750; Dilts v. Cantua Elementary School Dist. (1987) 189 Cal.App.3d 27, 31, 234
Cal.Rptr. 612; Loehr v. Ventura County Community College Dist. (1983) 147 Cal.App.3d
1071, 1079, 195 Cal.Rptr. 576; Baillargeon v. Department of Water & Power (1977) 69
Cal.App.3d 670, 681–682, 138 Cal.Rptr. 338; Voth v. Wasco Public Util. Dist. (1976) 56
Cal.App.3d 353, 356, 128 Cal.Rptr. 608; Stromberg v. Los Angeles County Flood Control
Dist. (1969) 270 Cal.App.2d 759, 760, 762, 76 Cal.Rptr. 183; Pacific Gas and Elec. Co. v.
City of Union City (2002) 220 F.Supp.2d 1070, 1078.


The legislative history of the “money or damages” term of sections 905 and 945.4 confirms that
they were meant to include contract claims. The current statutory scheme was the second enacted
to replace a multiplicity of former claim requirements. In 1959, the Legislature acted on the Law
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Revision Commission's recommendation to provide a unified procedure for claims against local
entities by adding former division 3.5 to the Government Code, including former sections 703
and 710, the predecessors of sections 905 and ***303  945.4. (Stats.1959, ch. 1724, p. 4133 et
seq.; Recommendation and Study Relating to the Presentation of Claims Against Public Entities
(Jan.1959) 2 Cal. Law Revision Com. Rep. (1959) pp. A–7, A–8, A–11 et seq.) 4


4 The scheme in effect today was established in 1963, when the Legislature combined the
requirements for claims against local entities with those for claims against the state in part 3
of division 3.6 of the Government Code. (Stats.1963, ch. 1715, p. 3372 et seq.)


Former section 703 referred to “claims for money or damages” just as section 905 does now,
and former section 710 included the reference to “no suit for money or damages” currently
found in section 945.4. As explained in the study supporting the Law Revision Commission
recommendation, references to claims “for damages” in the pre–1959 statutes were understood
to include both tort and breach of contract claims, but not ordinary claims for money due on a
contract. Statutes requiring claims “for money” were construed to cover “all forms of monetary
demands including pension claims and all types of tort and contract claims.” (Recommendation
and Study Relating to the Presentation of Claims Against Public Entities, 2 Cal. Law Revision
Com. Rep., supra, at pp. A–82, A–83, fns. omitted.)


*740  The study noted that the recommended scope of the new statutes governing claims for
“money or damages” was consistent with that of the preexisting statutes, and stated that “[i]nsofar
as the claim is one for breach of contract, the need for early investigation and negotiation is
frequently as important as in the case of tort claims.” (Recommendation and Study Relating to the
Presentation of Claims Against Public Entities, 2 Cal. Law Revision Com. Rep., supra, at p. A–
117.) Routine claims for money due were “in a different category” and did not require a formal
claims procedure. (Ibid.) The study suggested allowing contractual waiver of “compliance with the
claims statutes as to causes of action founded upon express contract other than claims for damages
for breach of contract.” (Ibid.) Thus, it is clear that the references to “money or damages” now
found in sections 905 and 945.4 were always intended to embrace contract as well as tort claims.
(See Alliance Financial v. City and County of San Francisco, supra, 64 Cal.App.4th at pp. 641–
642, 75 Cal.Rptr.2d 341.)


[5]  Civic's argument that breach of contract claims are not subject to the claim requirements is
based primarily on section 814, which provides: “Nothing in this part affects liability based on
contract or the right **27  to obtain relief other than money or damages against a public entity
or public employee.” It is true that some Courts of Appeal have read section 814 to exclude
contract causes of action from the scope of the claim requirements. (Harris v. State Personnel Bd.
(1985) 170 Cal.App.3d 639, 643, 216 Cal.Rptr. 274, disapproved on another point in Coleman
v. Department of Personnel Administration (1991) 52 Cal.3d 1102, 1123, fn. 8, 278 Cal.Rptr.
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346, 805 P.2d 300; Gonzales v. State of California (1977) 68 Cal.App.3d 621, 627, 137 Cal.Rptr.
681; National Automobile & Cas. Ins. Co. v. Pitchess (1973) 35 Cal.App.3d 62, 64–65, 110
Cal.Rptr. 649.) Others, however, have rejected that view, reasoning that section 814 pertains only
to immunity from liability, and has no effect on the claims requirements. (Baines Pickwick, supra,
72 Cal.App.4th at pp. 308–309, 85 Cal.Rptr.2d 74; Loehr v. Ventura County Community College
Dist., supra, 147 Cal.App.3d at p. 1079, 195 Cal.Rptr. 576; see also Crow v. State of California
(1990) 222 Cal.App.3d 192, 199, 271 Cal.Rptr. 349.) This reasoning finds ample support in the
language, structure, and purpose of the statutes.


***304  Section 814 is found in part 2 of the statutory scheme, which the Legislature captioned
“Liability of Public Entities and Public Employees.” (§ 814 et seq., added by Stats.1963, ch. 1681,
p. 3267.) The claim presentation requirements are in part 3, which was enacted separately. (§
900 et seq., added by Stats.1963, ch. 1715, p. 3372; 1 Cal. Government Tort Liability Practice
(Cont.Ed.Bar 4th ed. 1999) Claims Against Public Entities, § 1.45, pp. 29–30 (Cal. Government
Tort Liability Practice).) Thus, the claim requirements are not included in section 814's declaration
that “nothing in this part affects liability based on *741  contract.” Section 814 simply reaffirms
the longstanding rule that governmental immunity does not encompass contractual liability. (See
Souza & McCue Constr. Co. v. Superior Court (1962) 57 Cal.2d 508, 510, 20 Cal.Rptr. 634, 370
P.2d 338, citing cases.) 5  That proposition has no necessary connection to the requirement that
a claim be presented before suit is filed. Prior notice of claims serves the purpose of facilitating
investigation and possible settlement, whether or not the public entity would otherwise be immune
from liability. (See Loehr v. Ventura County Community College Dist., supra, 147 Cal.App.3d at
p. 1079, 195 Cal.Rptr. 576; People ex rel. Dept. of Parks and Recreation v. West–A–Rama, Inc.
(1973) 35 Cal.App.3d 786, 794, 111 Cal.Rptr. 197.)


5 A legislative committee comment on section 814 explains that the provision was intended to
clarify the scope of governmental immunity with regard to monetary liability on contracts:
“The various provisions of this part determine only whether a public entity or public
employee is liable for money or damages. These provisions do not create any right to any
other type of relief, nor do they have any effect on any other type of relief that may be
available against a public entity or public employee. [¶] The doctrine of sovereign immunity
has not protected public entities in California from liability arising out of contract. This
section makes clear that this statute has no effect on the contractual liabilities of public
entities or public employees.” (Leg. Com. com., reprinted at 32 West's Ann. Gov.Code (1995
ed.) foll. § 814, p. 163; see 1 Cal. Government Tort Liability Practice, supra, § 1.44, p. 28.)


Civic contends we invoked section 814 to exclude contract claims from the reach of the claims
statutes in E.H. Morrill Co. v. State of California (1967) 65 Cal.2d 787, 56 Cal.Rptr. 479, 423
P.2d 551, and Longshore v. County of Ventura (1979) 25 Cal.3d 14, 157 Cal.Rptr. 706, 598 P.2d
866. However, in E.H. Morrill this court made no reference to the claim presentation procedures,
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confining itself to the question of governmental immunity. (E.H. Morrill, supra, 65 Cal.2d at pp.
793–794, 56 Cal.Rptr. 479, 423 P.2d 551.) Nor did the Longshore court indicate that the scope of
the claim requirements is affected by section 814. To the contrary, it held that the claim before it
fell within a statutory exception to those requirements, and discussed the immunity exemption of
section 814 as a separate matter. (Longshore, supra, 25 Cal.3d at p. 22, 157 Cal.Rptr. 706, 598
P.2d 866.) Civic's reliance on section 814 fails.


[6]  Because of the broad scope of the claim requirements, a number of Courts of Appeal have
followed the suggestion in Baines Pickwick that “Government Claims Act” is a more appropriate
short title than the traditional “Tort Claims Act.” (Baines Pickwick, supra, 72 Cal.App.4th at pp.
309–310, 85 Cal.Rptr.2d 74; see, e.g., Bates v. **28  Franchise Tax Bd. (2004) 124 Cal.App.4th
367, 373, fn. 2, 21 Cal.Rptr.3d 285; Gatto v. County of Sonoma (2002) 98 Cal.App.4th 744, 750,
fn. 3, 120 Cal.Rptr.2d 550; Hart v. Alameda County (1999) 76 Cal.App.4th 766, 774, fn. 2, 90
Cal.Rptr.2d 386.) 6  We agree that this practice is a ***305  useful way to reduce confusion over
the application of the claim *742  requirements. Henceforth, we will refer to division 3.6, parts 1
through 7 of the Government Code (§ 810 et seq.) as the Government Claims Act. 7


6 References to the “Government Claims Act” may be found in some earlier cases, but the
usage was not broadly accepted until after the Baines Pickwick decision. (See Trend Homes,
Inc. v. Central Unified School Dist. (1990) 220 Cal.App.3d 102, 113, 269 Cal.Rptr. 349;
Gurrola v. County of Los Angeles (1984) 153 Cal.App.3d 145, 148, 200 Cal.Rptr. 157.)


7 The Baines Pickwick court identified only the claim presentation statutes in part 3 (§ 900
et seq.) as the “Government Claims Act.” (Baines Pickwick, supra, 72 Cal.App.4th at pp.
309–310, 85 Cal.Rptr.2d 74.) Other courts, however, have applied that title to the entire
scheme referenced above, replacing the old “Tort Claims Act” label in its entirety. (E.g.,
Javor v. Taggart (2002) 98 Cal.App.4th 795, 800, 120 Cal.Rptr.2d 174; Trend Homes, Inc. v.
Central Unified School Dist., supra, 220 Cal.App.3d 102, 113, 269 Cal.Rptr. 349; see 1 Cal.
Government Tort Liability Practice, supra, § 1.1, p. 3.) We adopt that practice. “Government
Claims Act” is an appropriately inclusive term and an apt short version of the comprehensive
title bestowed by the 1963 Legislature: “Claims and Actions Against Public Entities and
Public Employees.” (Stats.1963, ch. 1681, p. 3267.) Furthermore, it has been noted that the
employee indemnification and defense provisions found in parts 2 and 7 of the act apply to
contract as well as tort causes of action. (1 Cal. Government Tort Liability Practice, supra,
§ 4.2, p. 114.)


B. Restitution Claims
[7]  Civic contends its contract causes of action are based on the law of restitution, and are
therefore exempt from the claims statutes under Minsky v. City of Los Angeles, supra, 11 Cal.3d
113, 113 Cal.Rptr. 102, 520 P.2d 726 (Minsky ), and Holt v. Kelly (1978) 20 Cal.3d 560, 143
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Cal.Rptr. 625, 574 P.2d 441. In Minsky, the plaintiff sought the return of money seized by the
police from an arrested person and allegedly diverted to the Policeman's and Fireman's Pension
Fund after the criminal charges were resolved. (Minsky, at pp. 117–118, 113 Cal.Rptr. 102, 520
P.2d 726.) This court held that a claim for the recovery of specific property is not one for “money
or damages” under the Government Claims Act. (Id. at p. 121, 113 Cal.Rptr. 102, 520 P.2d 726.)
Even if the cash taken from the arrestee was no longer traceable, the “initial exemption of the
action from the claims statute is not lost simply because the city takes the further wrongful step
of disposing of the bailed property. The city cannot be permitted to invoke the claims statute,
originally not available to it, by virtue of a later wrongful dissipation of the property. To so hold
would be in effect to allow the local entity to profit by its own wrong, penalizing a plaintiff who, in
light of the specific recovery remedy apparently available to him, justifiably did not file a claim.”
(Id. at p. 122, fn. 14, 113 Cal.Rptr. 102, 520 P.2d 726.)


Minsky was followed in Holt v. Kelly, which similarly involved a claim for the return of personal
property seized at the time of an arrest. (Holt, supra, 20 Cal.3d at pp. 564–565, 143 Cal.Rptr.
625, 574 P.2d 441.) The rule that suits to recover specific property are not subject to the claim
requirements has also been applied in actions to recover property seized under a search warrant, or
compensation for its value. (Long v. City of Los Angeles (1998) 68 Cal.App.4th 782, 786–787, 80
Cal.Rptr.2d 583; Hibbard v. City of Anaheim (1984) 162 Cal.App.3d 270, 277–278, 208 Cal.Rptr.
733.) None of these cases involved a government contract.


[8]  *743  Civic argues that it transferred its plans and assets to the Agency in the expectation
that it would be compensated for them, bringing it within the rule of Minsky and Holt. Civic
characterizes that rule as an exemption of all restitution claims from the claim requirements. Such
***306  a blanket exclusion has never been recognized. The Minsky rationale is that a claim for
specific property effectively held by the government as a “bailee” for the claimant is not one for
“money or damages” under the Government Claims Act. (Minsky, supra, 11 Cal.3d at p. 121, 113
Cal.Rptr. 102, 520 P.2d 726.) The **29  Minsky court's reference to “general constructive trust
principles” must be understood in that context. (Ibid.) Subsequent cases have limited the Minsky
exception to situations in which the defendant had a duty to return seized property, enforceable
by way of mandamus. (Holt v. Kelly, supra, 20 Cal.3d at p. 564–565, 143 Cal.Rptr. 625, 574 P.2d
441; Long v. City of Los Angeles, supra, 68 Cal.App.4th at p. 787, 80 Cal.Rptr.2d 583; Hibbard
v. City of Anaheim, supra, 162 Cal.App.3d at p. 277, 208 Cal.Rptr. 733; see Hart v. County of
Alameda, supra, 76 Cal.App.4th at pp. 780–781, 90 Cal.Rptr.2d 386.) 8  When a claim for “money
or damages” is not based on a governmental obligation to return specific property, it is subject to
the claim requirements.


8 Civic also relies on Bertone v. City & County of San Francisco (1952) 111 Cal.App.2d 579,
245 P.2d 29, a case cited in Minsky to support the conclusion that the claims procedures do
not apply to a claim for specific recovery of money. (Minsky, supra, 11 Cal.3d at pp. 122–
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123, 113 Cal.Rptr. 102, 520 P.2d 726.) Bertone involved a deposit given by the plaintiff to
cover a disputed water bill. It does not help Civic. Not only did it involve a specific sum
of money held in a trust account, but it predated the Government Claims Act and applied
a local ordinance governing only “claims for damages.” (Bertone, supra. at pp. 587, 588,
245 P.2d 29.)


Civic identifies no specific property held by defendants that it was entitled to recover. Rather, it
contends it yielded assets in exchange for a promise of compensation. An attempt to enforce such
a contractual agreement is a claim for “damages” under section 905. 9  The Minsky line of cases
provides no excuse for Civic's failure to comply with the claim requirements.


9 As the Court of Appeal noted, the contract causes of action in Civic's second amended
complaint alleged breach of three express contracts and did not seek the return of property.
Civic argues that its claims to ownership of the copyright in the hotel plans, included in
the first two complaints, were claims for restitution exempt from the claim requirements.
However, these claims were omitted from the complaint before us. In any event, all claims
for damages arising from defendants' alleged misappropriation of the plans would be subject
to the Government Claims Act. Civic has not sought recovery of the plans themselves or
their replacement value, but rather compensation for their unauthorized use.


C. Estoppel and Waiver
[9]  Civic argues that defendants were estopped from relying on the Government Claims Act, or
that they waived their defense under the act, either by failing to notify Civic that its claim was
defective, by cross-complaining against Civic, or by failing to promptly raise the act as a defense
in their first two demurrers. These arguments fail.


[10]  [11]  *744  “It is well settled that a public entity may be estopped from asserting the
limitations of the claims statute where its agents or employees have prevented or deterred the
filing of a timely claim by some affirmative act. [Citations.] Estoppel most commonly results from
misleading statements about the need for or advisability of a claim; actual fraud or the intent to
mislead is not essential. [Citation.]” (John R. v. Oakland Unified School Dist. (1989) 48 Cal.3d 438,
445, 256 Cal.Rptr. 766, 769 P.2d 948; see also Ortega v. Pajaro Valley Unified School Dist. (1998)
64 Cal.App.4th 1023, 1044–1045, 75 Cal.Rptr.2d 777, citing cases.) Civic specifies ***307  no
act or statement by defendants that prevented it from filing a timely claim. It asserts that in early
2002 defendants assured it that its interests would be protected, in an effort to avoid a claim
against them. But Civic alleges no conduct that might have deterred it from presenting a claim
after defendants failed to keep their promises. (Cf. Ocean Services Corp. v. Ventura Port Dist.,
supra, 15 Cal.App.4th at p. 1776, 19 Cal.Rptr.2d 750.) Thus, it does not establish even a colorable
estoppel claim. 10
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10 Civic filed an offer of proof in the Court of Appeal, in an attempt to show that it could amend
its complaint to show waiver or estoppel. However, nothing in this document tends to show
that defendants misled Civic regarding the claim requirements after the parties' negotiations
failed.


[12]  Civic's principal waiver argument is equally defective. It contends the defense-waiver
provisions of sections 910.8 and 911 apply because defendants did not advise it that the
correspondence between the parties in February and March of 2002 was insufficient to constitute a
claim. Section 910.8 **30  provides that “[i]f, in the opinion of the board or the person designated
by it, a claim as presented fails to comply substantially with the requirements of Sections 910 and
910.2, ... the board or the person may, at any time within 20 days after the claim is presented,
give written notice of its insufficiency, stating with particularity the defects or omissions therein.”
Under section 911, “[a]ny defense as to the sufficiency of the claim based upon a defect or omission
in the claim as presented is waived by failure to give notice of insufficiency with respect to the
defect or omission as provided in Section 910.8....”


[13]  For a document to constitute a “claim as presented” under section 910.8, it must “disclose[ ]
the existence of a ‘claim’ which, if not satisfactorily resolved, will result in a lawsuit against the
entity.” (Phillips v. Desert Hospital Dist. (1989) 49 Cal.3d 699, 709, 263 Cal.Rptr. 119, 780 P.2d
349.) Nothing in the correspondence relied on by Civic indicates that litigation might ensue if
defendants did not comply with the terms under discussion. This is the most essential element of
a “claim as presented,” because it satisfies the primary purposes of the Government Claims Act:
facilitating the investigation of disputes and their settlement without trial if appropriate. *745
(Phillips at p. 709, 263 Cal.Rptr. 119, 780 P.2d 349; see also, e.g., Alliance Financial v. City and
County of San Francisco, supra, 64 Cal.App.4th at p. 647, 75 Cal.Rptr.2d 341; Wilson v. Tri–City
Hospital Dist. (1990) 221 Cal.App.3d 441, 445, 449, 270 Cal.Rptr. 436.) Civic has alleged that
the parties attempted to restructure their plans in a mutually agreeable fashion, but it points to
nothing that would have specifically alerted defendants to weigh the alternatives of litigation or
compromise. 11


11 Civic suggests in passing that it substantially complied with the claim requirements, but it
fails to support that argument. Substantial compliance demands at least some compliance
with all the statutory claim requirements. (City of San Jose v. Superior Court, supra, 12
Cal.3d at pp. 456–457, 115 Cal.Rptr. 797, 525 P.2d 701.) A “claim as presented,” on the
other hand, may be established on a lesser showing; it is defined as a claim that “fails to
comply substantially.” (§ 910.8; see Phillips v. Desert Hospital Dist., supra, 49 Cal.3d at p.
707, 263 Cal.Rptr. 119, 780 P.2d 349.)


Civic also argues that defendants waived the right to rely on the claim requirements by filing a
cross-complaint. It contends the cross-complaint unjustly allows defendants to pursue contract
claims against it while asserting the bar of the claims statutes on Civic's claims arising from the



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS910.8&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS911&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS910.8&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS911&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS910.8&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS910.8&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989153591&pubNum=661&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989153591&pubNum=661&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989153591&pubNum=661&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998121658&pubNum=3484&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998121658&pubNum=3484&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990094395&pubNum=227&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990094395&pubNum=227&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974125325&pubNum=661&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974125325&pubNum=661&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS910.8&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989153591&pubNum=661&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989153591&pubNum=661&originatingDoc=Ia6b98a6ca1cc11dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





City of Stockton v. Superior Court, 42 Cal.4th 730 (2007)
171 P.3d 20, 68 Cal.Rptr.3d 295, 07 Cal. Daily Op. Serv. 13,723...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 18


same transactions. The Court of Appeal considered this problem and offered a solution ***308  for
Civic's predicament. The court noted that case law permits a purely defensive cross-complaint to
be asserted against a public entity despite the defendant's noncompliance with the claims act, when
(1) the public entity initiated the litigation between it and the cross-complainant; (2) the cross-
complaint arises from the same transaction or event on which the entity's claim is based; and (3)
the cross-complaint asserts only defensive matter, without seeking affirmative relief. (Krainock v.
Superior Court (1990) 216 Cal.App.3d 1473, 1478, 265 Cal.Rptr. 715 (Krainock ); see also 1 Cal.
Government Tort Liability Practice, supra, §§ 5.33, 5.34, pp. 197–198.) Although Civic initiated
this litigation, the Court of Appeal held that in the interest of fairness, Civic should be allowed to
file a cross-complaint of its own asserting any defensive claims it might have if defendants choose
to pursue their cross-complaint.


[14]  [15]  While we agree with the Court of Appeal that it would be unjust to leave Civic
defenseless against the cross-complaint, it is unnecessary to extend the Krainock exception to
cover the circumstances before us. Krainock involved an unusual situation, in which a school
district cross-complained for indemnity against a codefendant who then sought to file his own
cross-complaint for indemnity from the district. (Krainock, supra, 216 Cal.App.3d at pp. 1476–
1477, 265 Cal.Rptr. 715.) This case is different; Civic initiated the litigation between the parties,
and defendants filed their cross-complaint only after their demurrer was erroneously overruled.
Under the usual rules of pleading, Civic may raise affirmative defenses in its answer to the cross-
complaint (Code Civ. Proc., § 432.10), but may not seek affirmative relief ( *746  **31  Code Civ.
Proc., § 431.30, subd. (c)). 12  At this early stage of the litigation, we express no view on whether
the Government Claims Act might apply to particular affirmative defenses, such as setoff. (See
Construction Protective Services, Inc. v. TIG Specialty Ins. Co., supra, 29 Cal.4th at pp. 198–199,
126 Cal.Rptr.2d 908, 57 P.3d 372; CDM Investors v. Travelers Casualty & Surety Co. (2006) 139
Cal.App.4th 1251, 1269, 43 Cal.Rptr.3d 669.) Civic's answer is not before us, nor have the parties
briefed the application of the claim requirements in this context.


12 “Affirmative relief” is an award, such as damages, that goes beyond merely defeating the
plaintiff's recovery. (See Construction Protective Services, Inc. v. TIG Specialty Ins. Co.
(2002) 29 Cal.4th 189, 198, 126 Cal.Rptr.2d 908, 57 P.3d 372.) An “affirmative defense,”
on the other hand, is one that depends on facts beyond those put at issue by the plaintiff.
(See Walsh v. West Valley Mission Community College Dist. (1998) 66 Cal.App.4th 1532,
1546, 78 Cal.Rptr.2d 725.)


[16]  Finally, Civic asserts in contradictory fashion that it was not defendants' cross-complaint that
waived the claims act defense, but their delay in raising the defense in the demurrer proceedings.
Civic contends that if defendants had promptly asserted the claim requirements, it could have
filed a timely claim. 13  In essence, this argument equates the filing of a lawsuit with a “claim as
presented” under section 910.8, obligating the public entity to notify the plaintiff of the necessity
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to present a proper claim if the entity is to preserve its defense under the claims statutes. (See
***309  Phillips v. Desert Hospital Dist., supra, 49 Cal.3d at p. 705, 263 Cal.Rptr. 119, 780 P.2d
349.) Such a procedure would be irreconcilable with the statutory scheme. The legislature's intent
to require the presentation of claims before suit is filed could not be clearer. (§ 945.4.) The purpose
of providing public entities with sufficient information to investigate claims without the expense
of litigation is not served if the entity must file a responsive pleading alerting its opponent to the
claim requirements. Civic cannot shift responsibility for ascertaining the claim requirements to
defendants.


13 Civic's first complaint was filed in January 2003. The period for asserting contract claims
is one year. (§ 911.2.) Other than the City's alleged breach of the hotel lease, the conduct
giving rise to Civic's claim occurred in 2002. Defendants did not raise the claims act defense
until their third demurrer in 2004.


D. Leave to Amend
[17]  [18]  [19]  [20]  After directing the trial court to sustain the demurrer, the Court of Appeal
declined to reach the question whether Civic should be granted leave to amend, reasoning that only
the sufficiency of the second amended complaint was properly before it. On this point, the court
missed the mark. The issue of leave to amend is always open on appeal, even if not raised by the
plaintiff. (Aubry v. Tri–City Hospital Dist. (1992) 2 Cal.4th 962, 970–971, 9 Cal.Rptr.2d 92, 831
P.2d 317.) This case arrived at the Court of Appeal by the unusual *747  path of a writ petition
challenging an order overruling a demurrer. (See San Diego Gas & Electric Co. v. Superior Court
(1996) 13 Cal.4th 893, 912–913, 55 Cal.Rptr.2d 724, 920 P.2d 669; Curry v. Superior Court (1993)
20 Cal.App.4th 180, 183, 24 Cal.Rptr.2d 495.) 14  However, the ordinary standards of demurrer
review still apply. (See Okun v. Superior Court (1981) 29 Cal.3d 442, 447, 460, 175 Cal.Rptr. 157,
629 P.2d 1369; Big Valley Band of Pomo Indians v. Superior Court, supra, 133 Cal.App.4th at pp.
1189–1190, 35 Cal.Rptr.3d 357; Tyco Industries, Inc. v. Superior Court (1985) 164 Cal.App.3d
148, 153, 211 Cal.Rptr. 540.)


14 As in San Diego Gas & Electric Co. v. Superior Court, the parties do not question the
propriety of writ review, and it was clearly appropriate here. (San Diego Gas & Electric Co. v.
Superior Court, supra, 13 Cal.4th at p. 913, 55 Cal.Rptr.2d 724, 920 P.2d 669.) A significant
legal issue is presented, and the benefits of the claims act defense would be effectively lost
if defendants were forced to go to trial. (See Babb v. Superior Court (1971) 3 Cal.3d 841,
851, 92 Cal.Rptr. 179, 479 P.2d 379; Big Valley Band of Pomo Indians v. Superior Court,
supra, 133 Cal.App.4th at pp. 1189–1190, 35 Cal.Rptr.3d 357.)


[21]  Denial of leave to amend is not unusual following writ review of an overruled demurrer,
because extraordinary relief is typically contemplated when there is a dispositive issue of subject
matter jurisdiction (e.g., San Diego Gas & Electric Co. v. Superior **32  Court, supra, 13 Cal.4th
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at pp. 903, 913, 55 Cal.Rptr.2d 724, 920 P.2d 669); a cause of action is plainly and irremediably
defective (e.g., Babb v. Superior Court, supra, 3 Cal.3d at p. 851, 92 Cal.Rptr. 179, 479 P.2d 379);
or a defense is necessarily complete (e.g., Casterson v. Superior Court (2002) 101 Cal.App.4th 177,
182–183, 123 Cal.Rptr.2d 637). However, leave to amend is properly granted where resolution of
the legal issues does not foreclose the possibility that the plaintiff may supply necessary factual
allegations. (E.g., People ex rel. Dept. of Transportation v. Superior Court (1992) 5 Cal.App.4th
1480, 1486, 7 Cal.Rptr.2d 498.) If the plaintiff has not had an opportunity to amend the complaint
in response to the demurrer, leave to amend is liberally allowed as a matter of fairness, unless the
complaint shows on its face that it is incapable of amendment. (State of California v. Superior
Court (1984) 150 Cal.App.3d 848, 863–864, 197 Cal.Rptr. 914; cf. Aubry v. Tri–City Hospital
Dist., supra, 2 Cal.4th at p. 971, 9 Cal.Rptr.2d 92, 831 P.2d 317; Temescal Water Co. v. Department
of Public Works (1955) 44 Cal.2d 90, 107, 280 P.2d 1; Virginia G. v. ABC Unified ***310  School
Dist. (1993) 15 Cal.App.4th 1848, 1852, 19 Cal.Rptr.2d 671.)


Here, Civic has not had an opportunity to amend its complaint to meet defendants' Government
Claims Act defense. While it has yet to advance a successful argument against that defense, the
second amended complaint does not on its face foreclose any reasonable possibility of amendment.


*748  III. DISPOSITION


We modify the judgment of the Court of Appeal to include directions to order the trial court to
grant Civic leave to amend the second amended complaint, should Civic seek to do so, and to
omit the directions that Civic be allowed to file a cross-complaint. As so modified, the judgment
is affirmed.


WE CONCUR: GEORGE, C.J., and KENNARD, BAXTER, WERDEGAR, CHIN, MORENO,
JJ.


All Citations


42 Cal.4th 730, 171 P.3d 20, 68 Cal.Rptr.3d 295, 07 Cal. Daily Op. Serv. 13,723, 2007 Daily
Journal D.A.R. 17,723


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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105 Cal.App.4th 693, 129 Cal.Rptr.2d 650, 03 Cal.
Daily Op. Serv. 714, 2003 Daily Journal D.A.R. 859


COAST PLAZA DOCTORS HOSPITAL, Plaintiff and Appellant,
v.


UHP HEALTHCARE, Defendant and Respondent.


No. B154919.
Court of Appeal, Second District, Division 4, California.


Dec. 23, 2002.


[Opinion certified for partial publication. *  ]


* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of parts I, II, and III of the Discussion.


SUMMARY


The trial court sustained a health care insurer's demurrer without leave to amend to an action
brought by a health care provider who sought reimbursement directly from the insurer for services
rendered to health care plan enrollees who had assigned their rights to plaintiff. Plaintiff alleged
causes of action for breach of contract under Health & Saf. Code, § 1371, of the Knox-Keene
Health Care Service Plan Act of 1975 (Knox-Keene Act) (Health & Saf. Code, § 1340 et seq.),
violation of Bus. & Prof. Code, § 17200 (unfair competition), and other causes of action. In
dismissing the complaint, the court ruled that plaintiff's action sought to enforce the Knox-Keene
Act, the enforcement of which was vested exclusively in a state department. (Superior Court of
Los Angeles County, No. BC257266, Susan Bryant-Deason, Judge.)


The Court of Appeal reversed the order of dismissal to plaintiff's cause of action for violation of
Bus. & Prof. Code, § 17200, for reasons stated in the unpublished portion of the opinion, also
reversed the order of dismissal for breach of contract by assignment, and affirmed in all other
respects. The court held plaintiff adequately alleged a cause of action under Bus. & Prof. Code, §
17200, by alleging that defendant's pattern of withholding payment and attempt to transfer patients
in violation of the Emergency Medical Treatment and Active Labor Act, 42 U.S.C. § 1395dd, were
in violation of Bus. & Prof. Code, § 17200. The court also held that plaintiff was not barred by the
Knox-Keene Act from seeking relief under Bus. & Prof. Code, § 17200, or direct compensation
on a common law breach of contract theory, since the Department of Managed Health Care, which
enforces the Knox-Keene Act, does not have exclusive jurisdiction, and under *694  Health &
Saf. Code, § 1371.25, the Knox-Keene Act contemplates that a health care plan may be found
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liable under other statutory or common law bases for liability. (Opinion by Epstein, Acting P. J.,
with Hastings and Curry, JJ., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Scope of Review--Rulings on Demurrers.
On appeal from a judgment dismissing an action after sustaining a demurrer without leave to
amend, the reviewing court gives the complaint a reasonable interpretation and treats the demurrer
as admitting all material facts properly pleaded. The court does not, however, assume the truth
of contentions, deductions, or conclusions of law. The judgment must be affirmed if any one of
the several grounds of demurrer is well taken. However, it is error for a trial court to sustain a
demurrer when the plaintiff has stated a cause of action under any possible legal theory. It is also
an abuse of discretion to sustain a demurrer without leave to amend if the plaintiff shows there is
a reasonable possibility any defect identified by the defendant can be cured by amendment.


(2)
Appellate Review § 23--Decisions Appealable--Order on Demurrer.
In the absence of the entry of a judgment of dismissal, no appeal lies from an order sustaining a
demurrer without leave to amend.


(3a, 3b, 3c, 3d)
Healing Arts and Institutions § 2--Health Maintenance Organizations--Health Care Insurer's Direct
Payment Obligation to Health Care Provider--Action Under Unfair Competition Law:Unfair
Competition § 4--Acts Constituting Unfair Competition.
The trial court erred in sustaining a health care insurer's demurrer without leave to amend to a health
care provider's cause of action for violation of Bus. & Prof. Code, § 17200 (unfair competition law).
Plaintiff sought reimbursement directly from defendant, rather than through any intermediary, for
services rendered to health care plan enrollees who had assigned their rights to plaintiff. The unfair
competition law is violated when a plaintiff shows that the acts or practices at issue are either
unlawful, unfair, or deceptive. In this case, plaintiff's allegation that defendant had a pattern of
withholding payment adequately alleged an unfair business practice under Bus. & Prof. Code, §
17200. Similarly, plaintiff's allegation that defendant attempted to transfer patients in violation
of the Emergency Medical Treatment and *695  Active Labor Act, 42 U.S.C. § 1395dd, also
adequately alleged a violation of Bus. & Prof. Code, § 17200.
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[See 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, § 93; West's Key Number Digest,
Health  942.]


(4)
Appellate Review § 128--Scope of Review--Rulings on Demurrers--Unfair Competition Law.
When reviewing the sustaining of a demurrer to a cause of action for violation of Bus. & Prof. Code,
§ 17200 (unfair competition), the court assumes that the challenged conduct could be unlawful,
unfair, or fraudulent.


(5)
Healing Arts and Institutions § 2--Health Maintenance Organizations-- Knox-Keene Health Care
Service Plan Act--Licensing and Regulatory Purpose.
The Knox-Keene Health Care Service Plan Act of 1975 (Health & Saf. Code, § 1340 et seq.) is
a comprehensive system of licensing and regulating health care service plans, and all aspects of
the regulation of health plans are covered, including financial stability, organization, advertising,
and capability to provide health services.


(6)
Healing Arts and Institutions § 8--Hospitals--Duties Under the Federal Emergency Medical
Treatment and Active Labor Act.
Congress enacted the Emergency Medical Treatment and Active Labor Act (EMTALA), 42 U.S.C.
§ 1395dd, in 1986 to address the problem of “dumping” patients in need of medical care but without
health insurance. Though originally intended to cure the evil of dumping patients who could not
pay for services, the rights guaranteed under EMTALA apply equally to all individuals whether
or not they are insured. Under EMTALA, a participating hospital has two primary obligations.
First, the hospital must conduct an initial medical examination to determine whether the patient
is suffering from an emergency medical condition. The second obligation requires the hospital,
if an emergency medical condition exists, to stabilize the patient before transporting him or her
elsewhere and, to ensure compliance with these obligations, Congress created a private cause of
action.


(7)
Healing Arts and Institutions § 2--Health Maintenance Organizations-- Knox-Keene Health Care
Service Plan Act--As Bar to Common Law or Unfair Competition Causes of Action.
The Knox-Keene Health Care Service Plan Act of 1975 (Knox-Keene Act) (Health & Saf. Code, §
1340 et seq.) did not bar an action for violation of Bus. & Prof. Code, § 17200 (unfair competition),
or direct compensation on a common law breach of contract theory brought by a health *696
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care provider against a health care insurer. Although the provider alleged the insurer's conduct
was in part a violation of the Knox-Keene Act, the Department of Managed Health Care, which
enforces the Knox-Keene Act, did not have exclusive jurisdiction, and under Health & Saf. Code,
§ 1371.25, the act contemplates that a health care plan may be found liable under other statutory
or common law bases for liability.


COUNSEL
Payne & Fears, Daniel L. Rasmussen, Thomas L. Vincent and Paul A. Bokota for Plaintiff and
Appellant.
Miller & Holguin, Deborah A. Klar, Kent A. Halkett and Stacey L. Zill for Defendant and
Respondent.


EPSTEIN, Acting P. J.


The issue in this case is whether a health care provider has a right to seek reimbursement directly
from the health care insurer for services rendered to enrollees of the health care plan. Its resolution
depends in part on whether, under the Knox-Keene Health Care Service Plan Act of 1975 (Health
& Saf. Code, § 1340 et seq., Knox-Keene Act) an insurer has a direct obligation to reimburse
the provider. In the published portion of this opinion we conclude that the Knox-Keene Act does
not apply to the factual circumstances here, and does not bar the provider from seeking direct
compensation on a common law breach of contract theory or under the unfair competition law
(Bus. & Prof. Code, § 17200).


In the unpublished portion of the opinion we conclude the trial court erred in sustaining a
demurrer as to the cause of action for breach of contract by assignment, but correctly sustained the
demurrer without leave to amend to the causes of action for breach of implied contract, breach of
contract based on third party beneficiary theory, open book account, quantum meruit, and unjust
enrichment. Because we conclude that the Knox-Keene Act does not apply to this case, we do not
address the provider's argument about the constitutional application of that statute.


Factual and Procedural Summary
This appeal is from an order of dismissal following the sustaining of a demurrer without leave
to amend. (1) “On appeal from a judgment dismissing an action after sustaining a demurrer
without leave to amend, the *697  standard of review is well settled. The reviewing court gives
the complaint a reasonable interpretation, and treats the demurrer as admitting all material facts
properly pleaded. [Citations.] The court does not, however, assume the truth of contentions,
deductions or conclusions of law. [Citation.] The judgment must be affirmed 'if any one of the
several grounds of demurrer is well taken. [Citations.]' [Citation.] However, it is error for a trial
court to sustain a demurrer when the plaintiff has stated a cause of action under any possible legal
theory. [Citation.] And it is an abuse of discretion to sustain a demurrer without leave to amend if
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the plaintiff shows there is a reasonable possibility any defect identified by the defendant can be
cured by amendment. [Citation.]” (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966-967
[9 Cal.Rptr.2d 92, 831 P.2d 317].)


We take our factual summary from the allegations of the complaint. Coast Plaza Doctors Hospital
(Coast) is a health care facility and provider, offering emergency and other care to the general
public. Coast provided emergency and other services to patients (Patients) who were insured under
health insurance policies issued by UHP Healthcare (UHP). 1  When Patients were admitted to
Coast for medical care, they executed an assignment to Coast of their rights to reimbursement by
UHP. Coast attached an exhibit to the complaint detailing the names of the Patients, the dates of
treatment and the cost of treatment.


1 In its demurrer, defendant UHP describes itself as WATTSHealth Foundation Inc., doing
business as UHP Healthcare. We use the designation appearing in the complaint.


UHP was obligated under its policies to pay for the reasonable and necessary health care expenses
incurred by Patients. Coast alleged that UHP knew that Patients living in the Norwalk area were
likely to seek treatment from its facility in that region. Coast alleged that UHP understood that
health care facilities and hospitals would provide medical care to Patients in reliance on the
insurance contract between Patients and UHP. It also alleged that “[i]n consideration for Coast's
implied agreement to treat the Patients, Defendants implicitly agreed to reimburse Coast for the
reasonable expenses incurred by the Patients in the course of such treatment.” According to the
allegations of the complaint, Coast and UHP acted consistently with this implied agreement. Coast
claims entitlement to reimbursement for $1,149,915.16 for treatment it provided to Patients.


Coast sued UHP, alleging causes of action for breach of contract under Health and Safety Code
section 1371 (all statutory references are to that code unless otherwise indicated); breach of
contract based as a third party beneficiary; breach of contract based on assignment; open book
account; *698  quantum meruit; violation of Business and Professions Code section 17200; unjust
enrichment; and violation of section 1371.35.


The complaint does not allege that Coast had any agreements with physician groups, capitation
contracts or other service agreements with any health maintenance organization or intermediary
organizations such as large medical groups, independent physician organizations or limited Knox-
Keene license plans. While Coast does not specifically deny entering into such agreements with
UHP, both sides treat the matter on the assumption that it did not. That is consistent with the
complaint, and we shall review the issues on that assumption.


UHP demurred on the ground that Coast lacked standing to pursue any of the claims. UHP also
maintained that it had no responsibility to Coast for the services provided to Patients. It denied an
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implied agreement to pay for the medical services provided by Coast; that Coast was an intended
third party beneficiary under its contracts with Patients; and that Coast was an assignee of the
rights of the Patients. It contended there were no facts alleged to establish that UHP had been
unjustly enriched or that it had engaged in any unlawful, unfair or fraudulent business practice
in violation of Business and Professions Code section 17200. Finally, it argued that there is no
separate, cognizable claim for a violation of section 1371.35 as claimed in the eighth cause of
action.


In support of its demurrer, UHP asked the court to take judicial notice of extensive materials,
including a November 1998 petition to the Commissioner of the Department of Corporations to
adopt a regulation, a Department of Corporations decision in December 1998 declining to do so,
and trial court minute orders in cases brought in the Superior Courts in San Diego, Riverside and
Orange Counties. We also are asked to judicially notice the first amended complaint in the Orange
County litigation.


Coast opposed the demurrer, challenging the propriety of UHP's reliance on the matters contained
in the request for judicial notice. It also argued that its claims were supported by section 1371
and that it had standing to bring them. Coast argued that it had sufficiently pled each cause of
action and requested leave to amend if the demurrer was sustained, and requested the court to take
judicial notice of the Department of Managed Health Care Report of Nonroutine Examination, file
No. 933 0008, dated August 7, 2001.


The trial court sustained the demurrer without leave to amend. It found “that the gravamen of the
plaintiff's complaint seeks to enforce the provisions of the Knox-Keene Act. The Legislature has
vested jurisdiction over *699  such enforcement exclusively in the Department of Corporations
and, therefore, leave to amend is denied and this action is dismissed.”


The complaint was dismissed and Coast filed a notice of appeal from the order of dismissal. There
is no indication that a judgment of dismissal was entered. (2) The order sustaining the demurrer is
not itself appealable. (Ross v. Creel Printing & Publishing Co. (2002) 100 Cal.App.4th 736, 741,
fn. 2 [122 Cal.Rptr.2d 787].) We agree with the observation of the court in Smith v. Hopland Band
of Pomo Indians (2002) 95 Cal.App.4th 1, 3, footnote 1 [115 Cal.Rptr.2d 455] to the effect that it
fails “to understand why the clearly established law on this point continues to be disregarded, in
the interest of judicial economy, we shall deem the order to incorporate a judgment of dismissal.”
Nevertheless, we follow common practice in deeming the appeal to be from a judgment.


Discussion


I-III *
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* See footnote, ante, page 693.


. . . . . . . . . . .


IV
(3a) Coast's sixth cause of action is for violation of Business and Professions Code section 17200,
the unfair competition law (UCL). 2  It alleges that UHP violated this statute by: (a) Failing to
pay, underpaying, or delaying payment to Coast in violation of section 1371 and other statutes;
(b) attempting to transfer patients at Coast to other hospitals in violation of 42 United States Code
section 1395dd; and (c) attempting to transfer the Patients at Coast to other hospitals because Coast
insisted that it honor its obligations under section 1371 et seq. ( 4) We assume, as we must at
the demurrer stage, that Coast has alleged conduct that could be unlawful, unfair or fraudulent.
(Congress of Cal. Seniors v. Catholic Healthcare West (2001) 87 Cal.App.4th 491, 495 [104
Cal.Rptr.2d 655].)


2 “Business and Professions Code section 17200 does not bear a legislatively imposed title
or name, but has been referred to as the 'unfair competition law' or the 'UCL.' (Stop Youth
Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 558, fn. 2 [71 Cal.Rptr.2d 731,
950 P.2d 1086].)” (Walker v. Countrywide Home Loans, Inc. 2002) 98 Cal.App.4th 1158,
1168, fn. 1 [121 Cal.Rptr.2d 79].)


(3b) Section 17200 of the UCL defines “unfair competition” to “mean and include any unlawful,
unfair or fraudulent business act or practice and *700  unfair, deceptive, untrue or misleading
advertising” and any act prohibited by section 17500. “The California Supreme Court confirmed
that the test for determining a violation of the unfair competition law is a disjunctive one;
namely, a plaintiff may show that the acts or practices at issue are either unlawful or unfair or
deceptive.” (Walker v. Countrywide Home Loans, Inc., supra, 98 Cal.App.4th at p. 1168, citing
Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180
[83 Cal.Rptr.2d 548, 973 P.2d 527].)


UHP argues that to the extent Coast bases its unfair competition claim on a violation of section
1371, it fails because that statute does not obligate UHP to pay for the services at issue.


UPH took the position in the trial court and in its briefing here that the Knox-Keene Act applies and
precludes Coast from obtaining reimbursement from UPH. Coast argues that this body of law does
not apply here because this case does not involve a contract between UPH and an intermediary
or a contract between Coast and an intermediary. We begin our analysis with an examination of
the regulatory scheme.
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(5) The Knox-Keene Act is “ 'a comprehensive system of licensing and regulation' (Van de Kamp v.
Gumbiner (1990) 221 Cal.App.3d 1260, 1284 [270 Cal.Rptr. 907]), formerly under the jurisdiction
of the Department of Corporations (DOC) and presently within the jurisdiction of the Department
of Managed Health Care (DMHC) [citation]. 'All aspects of the regulation of health plans are
covered, including financial stability, organization, advertising and capability to provide health
services.' (Van de Kamp, at p. 1284.)” (California Medical Assn. v. Aetna U.S. Healthcare of
California, Inc. (2001) 94 Cal.App.4th 151, 155, fn. 3 [114 Cal.Rptr.2d 109] (Aetna).)


(3c) Section 1371 provides that a health care service plan is to reimburse uncontested claims no
later than 30 working days after receipt, unless it is a health maintenance organization, in which
case it has 45 days to pay. It also provides: “The obligation of the plan to comply with this section
shall not be deemed to be waived when the plan requires its medical groups, independent practice
associations, or other contracting entities to pay claims for covered services.” This clause has been
referred to in the regulatory and case law as the “nonwaiver clause.”


UHP relies on extensive extrinsic evidence presented to the trial court in its request for judicial
notice, and two cases interpreting section 1371 *701  decided shortly after Coast filed its notice of
appeal. All of this material relates to whether a provider who has a contract with an intermediary
agency is entitled to compensation directly from a health care plan insurer. The material we are
asked to judicially notice is irrelevant to the issue before us because all of it is based on contractual
relationships between a health care insurer, an intermediary, and a provider. 3  Because there is no
allegation of such an arrangement in this case, we must assume that there was none. As we have
noted, that is the position taken by both parties in their briefing.


3 This also disposes of Coast's arguments that the trial court erred in relying on improper
extrinsic evidence presented in the request for judicial notice.


UHP cites Aetna, supra, 94 Cal.App.4th 151. In that case, the plaintiff, California Medical
Association, Inc. (CMA), was the assignee of claims owned by physicians and medical groups.
CMA sued two health care insurers for payments allegedly owed to physicians for services
provided to enrollees in health care service plans operated by defendants. The decision explains
the typical contractual relationships under which patient care is provided and reimbursed under
the Knox-Keene Act.


The defendant insurers entered into “Defendant-Enrollee Agreements” with their enrollees that
imposed obligations upon defendants to pay for services rendered by physicians to enrollees.
They also entered into “Defendant-Intermediary Agreements” with various contracting entities
including large medical groups, independent practice associations and limited Knox-Keene
license plans. Under those agreements, defendants paid their agent intermediaries to perform
specific tasks on behalf of defendants, including signing up panels of primary care and specialty
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physicians, processing claims and making payments to physicians. The intermediaries then
entered into agreements with physicians to provide health services to defendants' enrollees. To
participate in the managed care plans offered by the defendants, physicians were required to
enter into “Intermediary-Physician Agreements” or otherwise be accepted into panels of providers
established by the intermediaries. Once care was provided to an enrollee, the physician submitted
a claim to defendants through the intermediaries. According to the CMA, the Intermediary-
Physician Agreements required the providers to “ 'look solely' ” to intermediaries for payment for
the services they provided to enrollees by the physicians. (Aetna, supra, 94 Cal.App.4th at pp.
156-157.)


But due to insolvency, many intermediaries failed to pay physicians for these services. The
defendants maintained their contractual relationship with these insolvent intermediaries, despite
knowledge of their financial *702  instability and continued to make payments to them. The
defendants denied repeated demands for direct payment by the physicians, while still collecting
premiums from their enrollees. (Aetna, supra, 94 Cal.App.4th at p. 157.)


In Aetna, CMA argued that section 1371 imposed an obligation on the insurer to pay for all covered
medical services rendered by physicians to defendants' enrollees even when defendants purported
to delegate such obligation to intermediaries. It further alleged that the defendants failed to make
these payments within the time frames specified in section 1371, and that any contractual provision
purporting to waive these requirements or other portions of the statute was unlawful. (Aetna, supra,
94 Cal.App.4th at p. 160.)


CMA asserted that the defendants were obligated to the physicians under the nonwaiver clause we
have quoted, despite language in the intermediary agreements imposing the ultimate responsibility
to pay the physician's claims on the intermediaries. The Aetna court held that the statutory
nonwaiver clause “simply means that section 1371's time limits and other procedural requirements
must be satisfied even when health plans have delegated their payment obligations to contracting
entities under risk-shifting agreements consistent with other Knox-Keene provisions.” (Aetna,
supra, 94 Cal.App.4th at p. 161.)


The court also examined the legislative history of section 1371 and found nothing “indicating that
section 1371 was intended to impose an obligation on health plans to pay treating physicians where
the plans had no contractual obligation to do so.” (Aetna, supra, 94 Cal.App.4th at p. 163.) Based
on this history, the court concluded that the nonwaiver clause was “intended simply to require
contracting entities such as Intermediaries to make timely compliance with the statute's procedures
for handling claims”; CMA failed to identify anything in the legislative history indicating that
section 1371's statutory nonwaiver clause was intended to require health plans to pay treating
physicians absent a contractual obligation to do so. (Aetna, at p. 163.)
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The Aetna court also noted that the Department of Corporations had denied a request by the
CMA that it issue a regulation to make health plans the primary obligors for payments of claims
notwithstanding contractual provisions to the contrary. (Aetna, supra, 94 Cal.App.4th at pp.
163-164.)


The analysis in Desert Healthcare Dist. v. PacifiCare, FHP, Inc. (2001) 94 Cal.App.4th 781 [114
Cal.Rptr.2d 623] (Desert Healthcare) was similar. In *703  that case, a hospital sued a health care
service plan for the cost of services provided to enrollees of the plan. The insurer, PacifiCare,
had contracted with an intermediary, Desert Physician's Association (DPA). This was a capitation
agreement for which PacifiCare paid a flat fee per person to DPA to provide physicians and obtain
hospital services for PacifiCare's subscribers. The intermediary, DPA, contracted with a provider,
Desert Healthcare, to obtain hospital services for PacifiCare's subscribers. Under this arrangement,
Desert Healthcare billed DPA rather than PacifiCare for the services it provided to PacifiCare
subscribers. DPA filed for bankruptcy, extinguishing its debt to Desert Healthcare for millions
of dollars. Desert Healthcare sued PacifiCare to recover payment for the services it rendered to
PacifiCare's subscribers under the contract with DPA.


The court rejected Desert Healthcare's argument that the nonwaiver clause of section 1371 of the
Knox-Keene Act required PacifiCare to bear the ultimate responsibility for the services provided
despite its capitation agreement with DPA. (Desert Healthcare, supra, 94 Cal.App.4th at p. 786.)
Like the Aetna court, it held that whether read in isolation or as a part of the whole statute, the
nonwaiver clause did not impose an obligation on the insurer to pay the provider directly. (Id. at
p. 788.) It merely “imposes certain procedural requirements on the processing of claims; it does
not create a new, independent basis for liability.” (Ibid.) The Desert Healthcare court also held
that Desert Healthcare's interpretation would destroy capitation agreements allowed under other
provisions of the Knox-Keene Act. (Id. at p. 789.)


Thus, both courts concluded that the nonwaiver clause was intended to require contracting entities
to comply with the procedures for handling claims set forth in section 1371. (Desert Healthcare,
supra, 94 Cal.App.4th at p. 791.) “[T]he intent of the Legislature in enacting section 1371 is
clear: to motivate health care service plans to require their contracting entities to comply with
section 1371 by subjecting the plans to disciplinary action and penalties for the failures of
contracting entities. The nonwaiver clause was never intended to create an independent basis for
liability.” (Ibid., fn. omitted.)


The analyses in Aetna and Desert Healthcare were based on the existence of risk-shifting
agreements sanctioned by the Knox-Keene Act by which the health plan insurers shifted the
obligation to pay provider claims to intermediaries. As we have discussed, there is no such
arrangement in this case.
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This brings us back to the specific allegations of the cause of action for violation of the UCL. Coast
alleged that UHP violated the UCL by failing to *704  reimburse Coast for the services provided,
as required by “a statutory obligation to compensate Coast and other health care providers under
various provisions of the law, including without limitation, California Health & Safety Code
Section 1371.” It also claims a violation of the UCL based on UHP's alleged “attempting to
transfer the Patients at Coast to other hospitals because Coast insisted that Defendants honor their
obligations under California Health & Safety Code section 1371, et seq.”


In reply, UHP makes a single argument in support of the demurrer to the claim: “To the extent that
Coast bases its Section 17200 claim on [UHP's] alleged violation of Section 1371, the claim fails
because Section 1371 does not impose upon [UHP] an obligation to pay for the services at issue”
referencing its discussion of Aetna, supra, 94 Cal.App.4th 151, and Desert Healthcare, supra, 94
Cal.App.4th 781.


In Aetna, supra, 94 Cal.App.4th 151, 169, the court said: “Although Business and Professions
Code section 17200 does not confer on private party CMA a general power to enforce Knox-
Keene, CMA may nonetheless sue to enjoin acts made unlawful by Knox-Keene. [Citation.]” The
Aetna court concluded that there was no viable cause of action under the UCL because the insurer
did not violate the Knox-Keene statutory enforcement scheme since it had no obligation to pay
the provider directly. (Ibid.)


As we have discussed, the decisions in Aetna and Desert Healthcare do not deal with the situation
presented in this case. UHP's challenge to the UCL cause of action, as stated in its papers, is
entirely premised on the applicability of this authority. Since it does not apply, UHP is left with no
articulated basis to support its demurrer to this cause of action with respect to the alleged violations
of the Knox-Keene Act.


In its discussion of the UCL cause of action, UHP also asserts that Coast has not pled any other
valid theory that would create an obligation on UHP to pay Coast, and that, without an obligation
to pay in the nonpublished portion of this opinion, there can be no violation of section 1371. But,
as we have discussed, Coast has adequately alleged an obligation to pay based on the assignment
of the Patients' rights under their policies with UHP to Coast. Coast also alleged that UHP's
pattern of withholding payment constituted a violation of the UCL. This adequately alleged an
unfair business practice within the meaning of the UCL. (See Searle v. Wyndham Internat., Inc.
(2002) 102 Cal.App.4th 1327, 1332-1333 [126 Cal.Rptr.2d 231].) We *705  therefore conclude
that UHP's demurrer should not have been sustained on the UCL cause of action. 4
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4 Apparently Coast has abandoned its eighth cause of action for violation of section 1371.35 of
the Knox-Keene Act because it has not argued that trial court erred in sustaining the demurrer
as to that cause of action.


Coast also predicates its claim for violation of the UCL on the Emergency Medical Treatment
and Active Labor Act (EMTALA), 42 United States Code section 1395dd. (6) “Congress enacted
EMTALA in 1986 to address the problem of 'dumping' patients in need of medical care but
without health insurance. [Citations.] Though originally intended to cure the evil of dumping
patients who could not pay for services, the rights guaranteed under EMTALA apply equally to all
individuals whether or not they are insured.” (Phillips v. Hillcrest Medical Center (10th Cir. 2001)
244 F.3d 790, 796.) The Tenth Circuit Court of Appeals explained the duties of a hospital under
the EMTALA: “Under EMTALA, a participating hospital has two primary obligations. [Citation.]
First, the hospital must conduct an initial medical examination to determine whether the patient
is suffering from an emergency medical condition. [Citation.] The second obligation requires the
hospital, if an emergency medical condition exists, to stabilize the patient before transporting him
or her elsewhere. [Citation.] To ensure compliance with these obligations, Congress created a
private cause of action. [Citations.]” (Ibid.)


(3d) Coast's argument is based on the second obligation, involving the transfer of patients. UHP
argues that transfers are authorized by the act if the patients are stabilized, and that the cause of
action is inconsistent with the statute's plain terms. UHP's argument is more suited to summary
judgment than a demurrer. Coast has argued that UHP attempted to transfer patients in violation
of the EMTALA. On demurrer we must assume the truth of that allegation. (Congress of Cal.
Seniors v. Catholic Healthcare West, supra, 87 Cal.App.4th at p. 495.) This basis for the violation
of Business and Professions Code section 17200 was adequately pleaded.


V
(7) Finally, we address arguments regarding the propriety of the litigation in light of the extensive
statutory scheme codified in the Knox-Keene Act. Coast argues the trial court's ruling that the
Department of Corporations (now Department of Managed Health Care) has exclusive jurisdiction
to enforce the Knox-Keene Act is unconstitutional. UHP argues that Coast has no standing to assert
a private right of action under the Knox-Keene Act and *706  that all of Coast's claims are based
on violations of, or obligations imposed, by that act. UHP also asserts that we should exercise
judicial restraint and abstain from allowing Coast to pursue its common law remedies in deference
to the Department of Managed Health Care.


Because our review is de novo, we are not bound by the trial court's ruling on the exclusive
jurisdiction of the Department of Managed Health Care. (Aubry v. Tri-City Hospital Dist., supra,
2 Cal.4th at pp. 966-967.) We conclude that the department does not have exclusive jurisdiction,
and that common law and other statutory causes of action may be brought by Coast.
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We disagree with UHP's argument that Coast has no standing. First, it is based on a
mischaracterization of the allegations of the complaint. Not every cause of action is based on the
Knox-Keene Act. As to the cause of action for violation of Business and Professions Code section
17200, which is, at least in part, based on violations of Knox-Keene Act, we agree with the Aetna
court that conduct in violation of the Knox-Keene Act may be the basis for a cause of action under
Business and Professions Code section 17200. (Aetna, supra, 94 Cal.App.4th at p. 169.)


The Knox-Keene Act itself contemplates that a health care plan may be held liable under theories
based on other law. Section 1371.25 provides: “A plan, any entity contracting with a plan, and
providers are each responsible for their own acts or omissions, and are not liable for the acts or
omissions of, or the costs of defending, others. Any provision to the contrary in a contract with
providers is void and unenforceable. Nothing in this section shall preclude a finding of liability
on the part of a plan, any entity contracting with a plan, or a provider, based on the doctrines
of equitable indemnity, comparative negligence, contribution, or other statutory or common law
bases for liability.” (Italics added.)


Coast also cites section 1371.37. That statute prohibits and defines unfair payment patterns, which
includes engaging in a demonstrable and unjust pattern of denying complete and accurate claims,
and provides for sanctions to be imposed by the Director of the Department of Managed Health
Care. But subdivision (f) of section 1371.37 states: “The penalties set forth in this section shall
not preclude, suspend, affect, or impact any other duty, right, responsibility, or obligation under
a statute or under a contract between a health care service plan and a provider.” (Italics added.)


Coast has standing to pursue these causes of action and the Knox-Keene Act is not a bar. In
addition, we reject UHP's argument that we should defer to the Department of Managed Health
Care in the area of health care finance. *707  The Knox-Keene Act itself contemplates that a
provider may have a cause of action under a statutory or common law theory, as we have discussed.
Since Coast did not have a contract with either UHP or an intermediary acting on behalf of UHP,
we find no basis to conclude that the department had exclusive jurisdiction.


Disposition
The order of dismissal is reversed so far as it pertains to the causes of action for breach of contract
by assignment and violation of Business and Professions Code section 17200, and is affirmed in
all other respects. Each side is to bear its own costs on appeal.


Hastings, J., and Curry, J., concurred.
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On January 22, 2003, and February 7, 2003, the opinion was modified to read as printed above.
*708
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77 Cal.App.5th 1018
Review granted. See Cal. Rules of Court 8.1105 and 8.1115


(and corresponding Comment, par. 2, concerning rule 8.1115(e)(3))
Court of Appeal, Sixth District, California.


COUNTY OF SANTA CLARA, Petitioner,
v.


The SUPERIOR COURT OF SANTA CLARA COUNTY, Respondent,
Doctors Medical Center of Modesto et al., Real Parties in Interest.


H048486
|


Filed 04/26/2022
|


As Modified 5/18/2022


Synopsis
Background: Noncontracting health care providers brought action against county seeking
reimbursement for full amounts of their claims for emergency medical services that they provided
to members of county's health care service plan. After the Superior Court, Santa Clara County,
No. 19CV349757, Maureen A. Folan, J., overruled county's demurrer, county filed petition for
writ of mandate.


Holdings: The Court of Appeal, Grover, Acting P.J., held that:


[1] Government Claims Act barred providers' quantum meruit claim;


[2] providers' quantum meruit claim did not fall within scope of Government Claims Act exception
for injuries caused by public entity's failure to discharge mandatory duty;


[3] Knox-Keene Act did not create private cause of action permitting providers to bring action; and


[4] providers' action was not breach of contract action not protected by Government Claims Act.


Petition granted.


Procedural Posture(s): Petition for Writ of Mandate.
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West Headnotes (20)


[1] Appeal and Error Objections and exceptions;  demurrer
Court of Appeal reviews trial court's order overruling demurrer de novo.


[2] Appeal and Error Objections and exceptions;  demurrer
In reviewing trial court's order overruling demurrer, Court of Appeal assumes truth of
factual allegations in complaint, and determines whether valid cause of action is stated
under any legal theory.


[3] Mandamus Pleading
Although extraordinary relief ordinarily is not available at pleading stage, mandamus is
available when extraordinary relief may prevent needless and expensive trial and reversal.


[4] Health Quasi contract, quantum meruit, and emergency assistance
When all health care service plans involved in dispute are private entities, noncontracting
provider can bring action seeking reimbursement for reasonable value of emergency
services under Unfair Competition Law or on quantum meruit theory. Cal. Bus. & Prof.
Code § 17200 et seq.; Cal. Health & Safety Code § 1371.39 subds. (a); Cal. Code Regs.
tit. 28, § 1300.71.38, (m)(3).


[5] Municipal Corporations Nature and grounds of liability
There is no common law tort liability for public entities in California; instead, such liability
must be based on statute.


[6] Municipal Corporations Nature and grounds of liability
Government Claims Act's intent is not to expand plaintiffs' rights in suits against
governmental entities, but to confine potential governmental liability to rigidly delineated
circumstances. Cal. Gov't Code § 815.
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[7] Implied and Constructive Contracts Work and labor in general;  quantum meruit
“Quantum meruit” is equitable doctrine under which law implies promise to pay for
services performed under circumstances disclosing that they were not gratuitously
rendered.


[8] Health Quasi contract, quantum meruit, and emergency assistance
Government Claims Act provision abolishing all common law or judicially declared forms
of liability for public entities barred noncontracting health care providers' quantum meruit
claim against county seeking reimbursement for full amounts of their claims for emergency
medical services that they provided to members of county's health care service plan. Cal.
Gov't Code § 815.


[9] Municipal Corporations Duties absolutely imposed
Application of Government Claims Act exception for injuries caused by public entity's
failure to discharge mandatory duty requires that enactment at issue be obligatory, rather
than merely discretionary or permissive, in its directions to public entity; it must require,
rather than merely authorize or permit, that particular action be taken or not taken, and it
is not enough that public entity or officer have been under obligation to perform function
if function itself involves exercise of discretion. Cal. Gov't Code § 815.6.


[10] Appeal and Error Governments and Political Subdivisions
Whether statute imposes mandatory duty, for purpose of Government Claims Act's
exception for injuries caused by public entity's failure to discharge mandatory duty, is
question of law that Court of Appeal reviews de novo. Cal. Gov't Code § 815.6.


[11] Health Quasi contract, quantum meruit, and emergency assistance
Noncontracting health care providers' quantum meruit claim against county seeking
reimbursement for full amounts of their claims for emergency medical services that
they provided to members of county's health care service plan did not fall within scope
of Government Claims Act exception for injuries caused by public entity's failure to
discharge mandatory duty, even though county had mandatory duty under Knox-Keene
Act to reimburse providers for emergency services and care provided to its enrollees; state
regulations implementing Knox-Keene Act vested county with discretion to determine
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“reasonable and customary value” of services. Cal. Gov't Code § 815.6; Cal. Health &
Safety Code § 1371.4(b); Cal. Code Regs. tit. 28, § 1300.71, (a)(3)(B).


[12] Municipal Corporations Nature and grounds of liability
Direct tort liability of public entities must be based on specific statute declaring them to
be liable, or at least creating some specific duty of care. Cal. Gov't Code § 815.


[13] Action Statutory rights of action
Not all violations of statute give rise to private right of action; whether party has right to
sue depends on whether legislature has manifested intent to create such private cause of
action under statute.


[14] Action Statutory rights of action
Legislature's intent to create private cause of action can be shown through clear,
understandable, unmistakable terms in text of statute itself that strongly and directly
indicate that legislature intended to create private cause of action.


[15] Health Quasi contract, quantum meruit, and emergency assistance
Knox-Keene Act provision requiring health care service plans to reimburse providers
for emergency services and care provided to its enrollees did not create private cause
of action permitting noncontracting health care providers to bring action against county
seeking reimbursement for full amounts of their claims for emergency medical services
that they provided to members of county's health care service plan; there was no express
language providing private right of action under Knox-Keene Act, nothing in provision
demonstrated legislative intent to allow providers to sue directly to enforce obligation, and
nothing in legislative history evinced intent to allow private rights of action. Cal. Health
& Safety Code § 1371.4.


[16] Action Statutory rights of action
Statute that creates private right of action is one that can be sued on directly, not through
common law or another statute.
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[17] Constitutional Law Judicial rewriting or revision
Courts have no authority to rewrite statutes they are called upon to interpret.


[18] Municipal Corporations Nature and grounds of liability
Public Contracts Defenses
Whether action sounds in contract or tort for purposes of governmental immunity depends
upon nature of right sued upon, not form of pleading or relief demanded; if based on breach
of promise it is contractual, but if based on breach of noncontractual duty it is tortious.
Cal. Gov't Code § 814.


[19] Counties Nature and grounds of liability
Noncontracting health care providers' action against county seeking reimbursement for
full amounts of their claims for emergency medical services that they provided to members
of county's health care service plan alleged breach of statutory duty rather than breach
of promise, and thus fell within scope of Government Claims Act's immunity from suit
for tort claims; providers claimed that county failed to reimburse them at “reasonable and
customary” rate, which taken from regulations implementing Knox-Keene Act, rather than
from any agreement between parties. Cal. Gov't Code § 815; Cal. Health & Safety Code
§ 1371.4; Cal. Code Regs. tit. 28, § 1300.71, (a)(3)(B).


[20] Pleading Amendment or Further Pleading After Demurrer Sustained
Leave to amend would be appropriate if there is reasonable possibility amendment would
cure defect that caused demurrer to be sustained.


**161  Trial Court: Santa Clara County Superior Court Superior Court No. 19CV349757, Trial
Judge: Hon. Maureen A. Folan (Santa Clara County Super. Ct. No. 19CV349757)


Attorneys and Law Firms


James R. Williams, County Counsel, Douglas M. Press, Assistant County Counsel, Melissa
R. Kiniyalocts, Lead County Counsel, Susan P. Greenberg, Deputy County Counsel, David P.
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McDonough, Deputy County Counsel, Office of the County Counsel, County of Santa Clara, for
Petitioner COUNTY OF SANTA CLARA


Albert Edward Stumpp, Mikaela Grace Cox, Everett Casey Mitchnick, Irvine, Faatima Seedat,
Helton Law Group, for Real Parties in Interest DOCTORS MEDICAL CENTER OF MODESTO,
INC. and DOCTORS HOSPITAL OF MANTECA, INC.


Aurelia M. Razo, Sen. Deputy County Counsel, County of San Diego, for Amicus Curiae for
CALIFORNIA STATE ASSOCIATION OF COUNTIES


Opinion


Grover, Acting P. J.


*1024  Petitioner County of Santa Clara operates a health care service plan, licensed under the
Knox-Keene Health Care Service Plan Act. Real parties in interest Doctors Medical Center of
Modesto and Doctors Hospital of Manteca, Inc. (collectively, the Hospitals) provided emergency
medical services to members of the county's health plan and submitted reimbursement claims to the
county. The county reimbursed the Hospitals for only part of the claimed amounts. The Hospitals
sued the county for the full amounts of their claims, the operative complaint alleging a single
cause of action for breach of an implied-in-fact or implied-in-law contract. The county demurred,
asserting it is immune from the Hospitals' suit under the Government Claims Act (Gov. Code, §
810 et seq.).


Respondent court overruled the demurrer, the county petitioned for writ relief here, and we issued
an order to show cause. Because the county is immune from common law claims under the
Government Claims Act and the *1025  Hospitals do not state a claim for breach of an implied-
in-fact contract, we will issue a writ of mandate instructing the trial court to enter a new order
sustaining the demurrer without leave to amend.


I. TRIAL COURT PROCEEDINGS


According to the Hospitals' operative third amended complaint, the county operates a health
care service plan called Valley Health Plan, which is licensed and regulated by the state
Department of Managed Health Care (Department) under the Knox-Keene Health Care Service
Plan **162  Act of 1975 (Health & Saf. Code, § 1340 et seq.; “Knox-Keene Act”). The Hospitals
provided emergency medical services to three patients enrolled in the county's health plan. The
Hospitals submitted claims to the county for over $144,000, amounting to what they allege is
the reasonable value of the emergency medical services provided to those patients. The county
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reimbursed the Hospitals approximately $28,500 for those services. The Hospitals submitted
written administrative appeals to the county for the unpaid sums, which the county denied.


The Hospitals sued the county for reimbursement. The Hospitals initially alleged both tort and
implied-in-fact contract causes of action. The trial court sustained the county's demurrer to the
Hospitals' second amended complaint. The court denied leave to amend regarding the tort causes of
action, concluding that as a public entity the county was immune from those common law claims.
(Citing Gov. Code, § 815; unspecified statutory references are to the Government Code.) The trial
court granted leave to amend the breach of implied contract cause of action.


The Hospitals allege in the operative third amended complaint's single cause of action that they
provided emergency medical services to the county's patients with the expectation of “reasonable
and customary payment” from the county; that the county did not “assert that the Patients were
not [its] insured[s] or indicate in any way to the [Hospitals] that [it] would not cover the Patients[']
medical expenses”; that inaction by the county “gave rise to implied-in-fact agreements between
the [Hospitals] and [the county] obligating [the county] to pay for the care and treatment rendered
by the [Hospitals] to the Patients at a reasonable and customary rate”; and that the county's
ordinances “approved by its Board of Supervisors, as well as the statutes contained within the
Knox-Keene Act and regulations of [the Department], give rise to implied-in-law agreements
between the [Hospitals] and [the county] obligating [the county] to pay for the care and treatment
rendered by the [Hospitals] to the Patients at a reasonable and customary rate.” The county
allegedly “acknowledged [its] implied contractual obligations to the [Hospitals] by issuing partial
payment on such claims. However, [it] failed to *1026  fully reimburse the [Hospitals] for the
services rendered to the Patients at reasonable and customary rates as required by the Knox-Keene
Act.”


The county demurred to the operative complaint, arguing there is no private right of action to
sue for reimbursement under the Knox-Keene Act; a breach of an implied contract cause of
action cannot be asserted against a public entity; and (in supplemental briefing) that the county
was immune from the lawsuit by operation of section 815. The demurrer to the third amended
complaint was heard by a different judge, who after the hearing issued a lengthy order overruling
the demurrer. The order states that the county cannot “rely on a public policy regarding contracts
as to public entities so that it can be exempted from” the Knox-Keene Act. The trial court reasoned
that the “public policy to promote the delivery and the quality of health and medical care to the
people of the State of California outweighs the policy to limit common law, or implied contract
claims against public entities.” On the issue of immunity, the order states neither the county's
“supplemental brief nor its supplemental reply brief persuade the Court that [the county] is immune
from the quantum meruit cause of action contemplated by statute and the [Department]. Here,
whether fashioned as a cause of action for breach of an implied in fact contract or one for quantum
meruit, [the **163  Hospitals] state facts sufficient to constitute a cause of action.”
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The county petitioned for writ relief in this court. A different panel issued an order to show cause,
invited further briefing, and granted the California State Association of Counties' request to file
an amicus curiae letter.


II. DISCUSSION


[1]  [2]  [3] We review a trial court's order overruling a demurrer de novo. (Casterson v. Superior
Court (2002) 101 Cal.App.4th 177, 182, 123 Cal.Rptr.2d 637.) We assume the truth of factual
allegations in the complaint, and determine whether a valid cause of action is stated under any legal
theory. (Mayron v. Google LLC (2020) 54 Cal.App.5th 566, 571, 269 Cal.Rptr.3d 86.) “Although
extraordinary relief ordinarily is not available at the pleading stage, mandamus is available when ...
extraordinary relief may prevent a needless and expensive trial and reversal.” (Spielholz v. Superior
Court (2001) 86 Cal.App.4th 1366, 1370, fn. 4, 104 Cal.Rptr.2d 197.)


A. THE KNOX-KEENE ACT
The county (through its Valley Health Plan) and the Hospitals are health care service plans licensed
under the Knox-Keene Act, a “comprehensive system of licensing and regulation under the
jurisdiction of the Department of Managed Health Care.” ( *1027  Bell v. Blue Cross of California
(2005) 131 Cal.App.4th 211, 215, 31 Cal.Rptr.3d 688 (Bell).) The county has no contract for the
provision of medical services with either of the Hospitals, making them noncontracting providers.
When, as here, a noncontracting health care service plan provides emergency services to another
plan's enrollee, the enrollee's plan “shall reimburse providers for emergency services and care
provided to its enrollees, until the care results in stabilization of the enrollee.” (Health & Saf. Code,
§ 1371.4, subd. (b).)


Regulations implementing the Knox-Keene Act define “ ‘Reimbursement of a Claim’ ” for
noncontracting providers as: “the payment of the reasonable and customary value for the health
care services rendered based upon statistically credible information that is updated at least annually
and takes into consideration: (i) the provider's training, qualifications, and length of time in
practice; (ii) the nature of the services provided; (iii) the fees usually charged by the provider;
(iv) prevailing provider rates charged in the general geographic area in which the services were
rendered; (v) other aspects of the economics of the medical provider's practice that are relevant; and
(vi) any unusual circumstances in the case.” (Cal. Code Regs., tit. 28, § 1300.71, subd. (a)(3)(B).)


Each health care service plan must have a dispute resolution mechanism through which
noncontracting providers can seek resolution of billing and claims disputes. (Health & Saf. Code, §
1367, subd. (h)(2).) The Department has promulgated regulations governing that dispute resolution
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process. (See Cal. Code Regs., tit. 28, § 1300.71.38.) The Department is charged with periodically
reviewing provider dispute resolution mechanisms and also may do so, “when appropriate, through
the investigation of complaints of unfair provider dispute resolution mechanism(s).” (Cal. Code
Regs., tit. 28, § 1300.71.38, subd. (m)(1).)


Violations of the Knox-Keene Act and the implementing regulations are subject to enforcement
actions. (Health & Saf. Code, § 1371.39, subds. (a), (d); Cal. Code Regs., tit. 28, § 1300.71.38,
subd. (m)(3).) Among other penalties for violating the statute and regulations, the Department's
director can: issue a cease and desist order (Health & Saf. Code, § 1391); suspend or **164  revoke
a health care service plan's license (Health & Saf. Code, § 1386, subd. (a)); impose civil penalties
of up to $2,500 per violation (Health & Saf. Code, § 1387, subd. (a)); and seek injunctive relief
in a civil action (Health & Saf. Code, § 1392, subd. (a)(1)). Willful violations can be punished
through criminal prosecution. (Health & Saf. Code, § 1390.) Health and Safety Code section 1394
states that the “civil, criminal, and administrative remedies available to the director pursuant to this
article are not exclusive, and may be sought and employed in any combination deemed advisable
by the director to enforce the provisions of this chapter.”


*1028  [4] When all health care service plans involved in a dispute are private entities, a
noncontracting provider can bring an action seeking reimbursement for the reasonable value of
emergency services under the Unfair Competition Law (Bus. & Prof. Code, § 17200 et seq.) or on
a quantum meruit theory. (Bell, supra, 131 Cal.App.4th at p. 216, 31 Cal.Rptr.3d 688.)


B. IMPLIED-IN-LAW CONTRACT CLAIM
[5]  [6] The county argues it is immune from any implied-in-law contract cause of action by
operation of the Government Claims Act. There is “no common law tort liability for public entities
in California; instead, such liability must be based on statute.” (Guzman v. County of Monterey
(2009) 46 Cal.4th 887, 897, 95 Cal.Rptr.3d 183, 209 P.3d 89 (Guzman).) Section 815 sets out the
general rule regarding immunity: “Except as otherwise provided by statute: (a) A public entity is
not liable for an injury, whether such injury arises out of an act or omission of the public entity or a
public employee or any other person.” The intent of the Government Claims Act is “not to expand
the rights of plaintiffs in suits against governmental entities, but to confine potential governmental
liability to rigidly delineated circumstances.” (Williams v. Horvath (1976) 16 Cal.3d 834, 838, 129
Cal.Rptr. 453, 548 P.2d 1125; accord Guzman, at p. 897, 95 Cal.Rptr.3d 183, 209 P.3d 89.) The
Government Claims Act includes exceptions to immunity, including, as relevant to the Hospitals'
argument here, section 815.6: “Where a public entity is under a mandatory duty imposed by an
enactment that is designed to protect against the risk of a particular kind of injury, the public entity
is liable for an injury of that kind proximately caused by its failure to discharge the duty unless
the public entity establishes that it exercised reasonable diligence to discharge the duty.”
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1. Government Code Section 815 Bars a Quantum Meruit Action


[7]  [8] Section 815 immunizes public entities from liability on common law theories. Quantum
meruit is an equitable doctrine under which the “ ‘law implies a promise to pay for services
performed under circumstances disclosing that they were not gratuitously rendered.’ ” (Huskinson
& Brown v. Wolf (2004) 32 Cal.4th 453, 458, 9 Cal.Rptr.3d 693, 84 P.3d 379; Sheppard, Mullin,
Richter & Hampton, LLP v. J-M Manufacturing Co., Inc. (2018) 6 Cal.5th 59, 88, fn. 11, 237
Cal.Rptr.3d 424, 425 P.3d 1.) A court faced with a similar question concluded that a quantum meruit
action against a public entity is barred by section 815. (Sheppard v. North Orange County Regional
Occupational Program (2010) 191 Cal.App.4th 289, 314, 120 Cal.Rptr.3d 442 (Sheppard) [noting
that generally “ ‘ “a private party cannot sue a public entity on an implied-in-law or quasi-contract
theory, because such a theory is based on quantum meruit or restitution considerations which are
outweighed by the need to protect and limit a public entity's *1029  contractual obligations” ’ ”].)
**165  Consistent with that authority, we conclude that the Hospitals cannot state a claim based
solely on the common law doctrine of quantum meruit.


The Hospitals cite cases involving reimbursement disputes between private health care service
plans, contending those cases demonstrate the viability of their cause of action. (Citing Bell, supra,
131 Cal.App.4th 211, 31 Cal.Rptr.3d 688; Children's Hospital Central California v. Blue Cross
of California (2014) 226 Cal.App.4th 1260, 1270, 172 Cal.Rptr.3d 861 (Children's Hospital).)
But because no public entity was involved in those cases, those courts had no occasion to decide
the immunity question presented here. (Fricker v. Uddo & Taormina Co. (1957) 48 Cal.2d 696,
701, 312 P.2d 1085 [“[C]ases are not authority for propositions not considered.”].) And the bases
for the cause of action in Bell were the Unfair Competition Law (Bus. & Prof. Code, § 17200
et seq.) and quantum meruit (Bell, supra, 131 Cal.App.4th at pp. 214, 216, 31 Cal.Rptr.3d 688),
theories of relief which cannot be asserted against a public entity. (People for Ethical Treatment of
Animals, Inc. v. California Milk Producers Advisory Bd. (2005) 125 Cal.App.4th 871, 878–879,
22 Cal.Rptr.3d 900 [Unfair Competition Law]; Sheppard, supra, 191 Cal.App.4th 289, 314, 120
Cal.Rptr.3d 442 [quantum meruit].)


2. The Mandatory Duty Exception in Gov. Code Section 815.6 Does Not Apply


[9]  [10] The Hospitals argue that their suit is authorized by section 815.6, an exception to
immunity which applies where a public entity fails to discharge a “mandatory duty imposed by an
enactment that is designed to protect against the risk of a particular kind of injury.” “[A]pplication
of section 815.6 requires that the enactment at issue be obligatory, rather than merely discretionary
or permissive, in its directions to the public entity; it must require, rather than merely authorize or
permit, that a particular action be taken or not taken.” (Haggis v. City of Los Angeles (2000) 22
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Cal.4th 490, 498, 93 Cal.Rptr.2d 327, 993 P.2d 983.) And it is not enough that the “public entity
or officer have been under an obligation to perform a function if the function itself involves the
exercise of discretion.” (Ibid.) Whether a statute imposes a mandatory duty is a question of law
(id. at p. 499, 93 Cal.Rptr.2d 327, 993 P.2d 983), which we review de novo.


[11] The Hospitals argue that Health & Safety Code section 1371.4, subdivision (b) imposes a
mandatory duty on the county that triggers the section 815.6 exception to immunity. Under that
subdivision, the county “shall reimburse [the Hospitals] for emergency services and care provided
to its enrollees, until the care results in stabilization of the enrollee.” (Health & Saf. Code, § 1371.4,
subd. (b).) The implementing regulations state that the *1030  reimbursement must be for the
“reasonable and customary value” of the health care services performed. (Cal. Code Regs., tit. 28, §
1300.71, subd. (a)(3)(B).) Though the duty to reimburse is mandatory under Health & Safety Code
section 1371.4, the county has discretion in the amount of that reimbursement since it is vested
with the discretion to determine the reasonable and customary value of the services. Because the
county is vested with discretion in determining the value of the reimbursement to be paid under
Health & Safety Code section 1371.4, that section does not create a purely mandatory duty. Section
815.6 therefore does not authorize the Hospitals' implied-in-law contract cause of action.


3. No Other Statute Authorizes an Action for Damages


[12] Though section 815 describes broad immunity, it also contains the limiting **166  phrase,
“[e]xcept as otherwise provided by statute.” The Supreme Court has explained that “direct tort
liability of public entities must be based on a specific statute declaring them to be liable, or at least
creating some specific duty of care.” (Eastburn v. Regional Fire Protection Authority (2003) 31
Cal.4th 1175, 1183, 7 Cal.Rptr.3d 552, 80 P.3d 656 (Eastburn).) We interpret the phrase “specific
statute declaring them to be liable” as requiring that a statute include a private right of action
authorizing a suit against a public entity. We invited supplemental briefing regarding whether
Health and Safety Code section 1371.4 or any other section of the Knox-Keene Act authorizes a
private right of action that would support the Hospitals' reimbursement suit.


[13]  [14] Not all violations of a statute give rise to a private right of action. (Lu v. Hawaiian
Gardens Casino, Inc. (2010) 50 Cal.4th 592, 596–597, 113 Cal.Rptr.3d 498, 236 P.3d 346 (Lu).)
“[W]hether a party has a right to sue depends on whether the Legislature has ‘manifested an intent
to create such a private cause of action’ under the statute.” (Ibid.) That intent can be shown through
“ ‘ “clear, understandable, unmistakable terms” ’ ” in the text of the statute itself that “strongly
and directly indicate that the Legislature intended to create a private cause of action.” (Id. at p.
597, 113 Cal.Rptr.3d 498, 236 P.3d 346; e.g., Health & Saf. Code, § 1285, subd. (c) [“Any person
who is detained in a health facility solely for the nonpayment of a bill has a cause of action against
the health facility for the detention.”], Veh. Code, § 17001 [“A public entity is liable for death or
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injury to person or property proximately caused by a negligent or wrongful act or omission in the
operation of any motor vehicle by an employee of the public entity acting within the scope of his
employment.”].) Even absent such clear statutory language, legislative history can reveal an intent
to impose liability. (Lu, at p. 597, 113 Cal.Rptr.3d 498, 236 P.3d 346.)


[15] The Hospitals acknowledge that “there is no express[ ] language providing a private right
of action under the Knox-Keene Act.” Having *1031  reviewed the Knox-Keene Act, we agree
that nothing in that statutory scheme provides a private right of action that would support the
Hospitals' reimbursement action against the county. Though under Health and Safety Code section
1371.4 the county has an obligation to reimburse the Hospitals for the care provided to the county's
enrollees, nothing in that section demonstrates a legislative intent to allow the Hospitals to sue
directly under that statute to enforce the obligation. Unlike statutes that provide a private right
of action, Health and Safety Code section 1371.4 does not state that the health care service plan
entitled to reimbursement “has a cause or action,” or that the debtor health care service plan “is
liable” for that reimbursement. (Compare Health & Saf. Code, § 1371.4 with Health & Saf. Code,
§ 1285, subd. (c), Veh. Code, § 17001.)


The Hospitals argue that despite the lack of express language creating a private right of action
under the Knox-Keene Act, “there is clear legislative intent providing for such a right, as further
supported by established case[ ]law.” But the Hospitals point to nothing in the legislative history of
the Knox-Keene Act evincing an intent to allow private rights of action. They cite Health & Safety
Code section 1399.5, which states in relevant part that the Knox-Keene Act “shall be applicable
to any private or public entity or political subdivision which, in return for a prepaid or periodic
charge paid by or on behalf of a subscriber or enrollee, provides, administers or otherwise arranges
for the provision of health care services.” **167  But that section merely discusses the general
applicability of the Knox-Keene Act, and does not show clear legislative intent to allow a private
right of action in this context.


[16] According to the Hospitals, “California Courts have repeatedly held that private rights of
action are permitted to challenge violations of the Knox-Keene Act under the UCL and common
law.” That contention reflects a misunderstanding of the private right of action concept. A statute
which creates a private right of action is one that can be sued on directly, not through the
common law or another statute. The cases the Hospitals cite, including Bell, were brought on
unfair competition law and quantum meruit theories (Bell, supra, 131 Cal.App.4th at p. 216, 31
Cal.Rptr.3d 688), and did not assert a private right of action under Health and Safety Code section
1371.4. Because the Hospitals cannot point to a “specific statute declaring [the county] to be
liable” (Eastburn, supra, 31 Cal.4th at p. 1183, 7 Cal.Rptr.3d 552, 80 P.3d 656), section 815 applies
to bar the Hospitals' implied-in-law contract action.
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The Hospitals assert that finding the county immune from the Hospitals' implied-in-law contract
action will allow the county “to unilaterally underpay the patient accounts at issue” without
any recourse to the Hospitals. They argue in their supplemental brief that “there is no remedy
available under the Knox-Keene Act or any statutory framework that would *1032  ensure that
non-contracted provider health care service plans are reimbursed for the reasonable and customary
value of the services rendered to public entity health care service plan enrollees.” But the Knox-
Keene Act contains enforcement alternatives to litigation. Noncontracting provider disputes are
processed through a dispute resolution process governed by statute and regulation. (Health & Saf.
Code, § 1367, subd. (h)(2); Cal. Code Regs., tit. 28, § 1300.71.38.) The Department has authority to
review provider dispute resolution mechanisms, including “through the investigation of complaints
of unfair provider dispute resolution mechanism(s).” (Cal. Code Regs., tit. 28, § 1300.71.38,
subd. (m)(1).) Providers may report allegedly unfair payment patterns to the Department, which
“shall review complaints” and “may conduct an audit or an enforcement action.” (Health & Saf.
Code, § 1371.39, subds. (a), (d).) The Department director also has broad regulatory authority to
investigate health care service plans and to impose financial or other penalties for violations of
the Knox-Keene Act (see Health & Saf. Code, §§ 1386–1392), including penalties as severe as
criminal prosecution and revocation of a health care service plan's license. (Health & Saf. Code,
§§ 1386, subd. (a), 1390.) We recognize that financial penalties to be paid to the Department may
deter violations but do not directly reimburse service providers. Nonetheless, although section
815 forecloses the Hospitals' chosen means of enforcement, they are not without any recourse to
address their dispute with the county.


[17] We acknowledge that under our interpretation of the relevant statutes a provider has greater
remedies against a private health care service plan than it does against a public entity health care
service plan. (E.g., Bell, supra, 131 Cal.App.4th 211, 31 Cal.Rptr.3d 688.) But that result is driven
by the Legislature broadly immunizing public entities from common law claims and electing not to
abrogate that immunity in the context presented here. We have no authority to rewrite the statutes
we are called upon to interpret. (People v. Statum (2002) 28 Cal.4th 682, 692, 122 Cal.Rptr.2d
572, 50 P.3d 355.)


**168  4. The Trial Court's Constitutional Concerns Are Unfounded


The trial court's order expressed the view that the public policy argument the county proffered
would “ultimately result in acts that are both unconstitutional [citations] and against the stated
Legislative purposes and the underlying policies of the Knox-Keene Act.” The Hospitals embrace
the trial court's constitutional concerns, which appear to derive from a statement in Bell rejecting
the notion that a plan was “free to reimburse emergency care providers at whatever rate it
unilaterally and arbitrarily selects” because under that interpretation “emergency care providers
could be reimbursed at a confiscatory rate that, aside from being unconscionable, would be
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unconstitutional.” (Bell, supra, 131 Cal.App.4th at p. 220, 31 Cal.Rptr.3d 688; citing *1033
Cunningham v. Superior Court (1986) 177 Cal.App.3d 336, 348, 222 Cal.Rptr. 854 [requiring
private attorney to represent indigent client and provide free legal services violated equal
protection].)


In contrast to the issues raised in Cunningham and Bell, the county does not contest its obligation
to reimburse the Hospitals for the reasonable and customary value of the services provided to
the county's enrollees. The issue here is what remedies may be pursued against the county when
the reasonableness of the reimbursement is disputed. As we have discussed, the Knox-Keene
Act and its implementing regulations provide alternative mechanisms to challenge the amount of
emergency medical services reimbursements.


C. IMPLIED-IN-FACT CONTRACT CLAIM
[18] The operative complaint alleges the existence of an implied-in-fact contract with the county.
Because section 815 does not “affect[ ] liability based on contract” (Gov. Code, § 814), the county's
immunity from common law and tort claims does not necessarily preclude the Hospitals from
maintaining an action for breach of an implied-in-fact contract. Whether an action sounds in
contract or tort for purposes of governmental immunity “ ‘depends upon the nature of the right
sued upon, not the form of the pleading or relief demanded. If based on breach of promise it is
contractual; if based on breach of a noncontractual duty it is tortious.’ ” (Roe v. State of California
(2001) 94 Cal.App.4th 64, 69, 113 Cal.Rptr.2d 900.)


[19] The operative complaint contains a single cause of action for breach of an implied contract;
within that cause of action are allegations based on an implied-in-law contract and an implied-in-
fact contract. But ultimately the nature of the right sued upon is the breach of a noncontractual
duty, described in the complaint as the county's obligation under ordinances “approved by its Board
of Supervisors, as well as the statutes contained within the Knox-Keene Act and regulations of
[the Department] ... to pay for the care and treatment rendered by the Plaintiffs to the Patients at
a reasonable and customary rate.” That the operative complaint uses the phrase “reasonable and
customary” rate, taken from the regulations implementing the Knox-Keene Act, indicates that the
right sued upon derives from statute rather than contract. (See Cal. Code Regs., tit. 28, § 1300.71,
subd. (a)(3)(B).) Because the Hospitals' suit is based on an alleged breach of statutory duty rather
than an alleged breach of promise, the nature of the Hospitals' action is tortious and the county is
immune from suit under section 815. 1


1 That the Hospitals allege a breach of statutory duty factually distinguishes this case from
Children's Hospital, supra, 226 Cal.App.4th at pp. 1268–1270, 172 Cal.Rptr.3d 861, where
the jury found an implied-in-fact contract between a hospital and a health care service plan
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to fill a gap for the time period separating the entities' two written contracts which set
reimbursement rates.


*1034  **169  San Mateo Union High School Dist. v. County of San Mateo (2013) 213
Cal.App.4th 418, 152 Cal.Rptr.3d 530 (San Mateo) is instructive and supports our reasoning. The
plaintiffs in San Mateo were school districts that invested money in a pooled retirement fund
operated by the defendant County of San Mateo. The fund invested substantial capital with Lehman
Brothers Holdings, Inc. (Lehman Brothers), losing over $150 million when the company went
bankrupt. The plaintiffs sued the county following the collapse of Lehman Brothers, alleging
statutory violations of prudent investor standards as well as breach of contract. (Id. at p. 424,
152 Cal.Rptr.3d 530.) On appeal from a sustained demurrer, the San Mateo court determined
that the statutory claims were barred by section 815. (Id. at pp. 432, 434, 152 Cal.Rptr.3d 530.)
The court also concluded the plaintiffs did not state a cause of action for breach of contract
because the “nature of the right sued upon in the [breach of contract] cause of action is not for
breach of a promise, but rather for acts or omissions that constitute violations of independent
noncontractual duties” set forth in statute. (Id. at p. 440, 152 Cal.Rptr.3d 530.) The court reasoned
that the “gravamen of plaintiffs' claim is the failure of defendants to manage the [investment fund]
competently, in accordance with investment policies and statutory requirements, not breach of any
separate or additional contractual obligations.” (Ibid.)


The Hospitals cite Retired Employees Assn. of Orange County, Inc. v. County of Orange (2011)
52 Cal.4th 1171, 134 Cal.Rptr.3d 779, 266 P.3d 287 (Retired Employees), which determined that
“a county may be bound by an implied contract under California law if there is no legislative
prohibition against such arrangements, such as a statute or ordinance.” (Id. at p. 1176, 134
Cal.Rptr.3d 779, 266 P.3d 287.) But the only relevant conduct the Hospitals point to here is the
issuance of “partial payment” by county employees in response to the Hospitals' claims. The
administrative actions of a county employee do not themselves create contractual liability on the
part of the county, whose contracting authority originates with its Board of Supervisors. (Santa
Clara County Charter, art. III, § 300 [“The county may exercise its powers only through the Board
of Supervisors or officers acting under its authority or of law or of this Charter.”] 2 ; see Dones v.
Life Insurance Company of North America (2020) 55 Cal.App.5th 665, 693, 269 Cal.Rptr.3d 626
[distinguishing Retired Employees; “Conduct by a County employee such as setting up payroll
deductions and issuing confirmations of open enrollment benefit elections cannot operate to create
an implied contract for provision of benefits in a manner contrary to legislative constraints.”].)


2 Both parties cite this section of the Santa Clara County Charter in their supplemental brief,
but neither requested judicial notice. We take judicial notice of the Santa Clara County
Charter on our own motion. (Evid. Code, §§ 452, subd. (b), 459, subd. (c), 455, subd. (a).)


*1035  The Hospitals argue that the county's charter provision restricting to the Board of
Supervisors the authority to act on behalf of the county cannot be used to “abridge its statutory
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liability” under the Knox-Keene Act. But the county does not dispute its obligation under the
Knox-Keene Act to reimburse the Hospitals for the reasonable and customary value of the services
provided to the county's enrollees. Indeed, the county has a local ordinance **170  authorizing
“Valley Health Plan payment[s] to providers for medical services.” 3  The cited charter provision
is a generally applicable section that was not designed to evade statutory liability. That fact
distinguishes this case from those relied on by the Hospitals, such as Societa Per Azioni De
Navigazione Italia v. City of Los Angeles (1982) 31 Cal.3d 446, 183 Cal.Rptr. 51, 645 P.2d 102,
where the City of Los Angeles attempted to use a local enactment to shield itself from respondeat
superior liability. (See id. at p. 463, 183 Cal.Rptr. 51, 645 P.2d 102 [“To the extent that the tariff/
ordinance purports to exculpate the City from respondeat superior liability for the torts of its pilot-
employees, it is in direct conflict with general state law.”].)


3 We take judicial notice of this ordinance as a matter properly noticed by the trial court. (Evid.
Code, § 459.)


D. LEAVE TO AMEND
[20] We requested supplemental briefing about whether leave to amend should be granted if the
operative complaint fails to state a cause of action. Leave to amend would be appropriate if there
is a reasonable possibility an amendment would cure the defect that caused the demurrer to be
sustained. (Smith v. BP Lubricants USA Inc. (2021) 64 Cal.App.5th 138, 145, 278 Cal.Rptr.3d 587.)


Based on our conclusion that the nature of the Hospitals' action against the county is tortious rather
than contractual, government immunity applies. The Hospitals have not identified any statute that
would abrogate the immunity. Nor have they identified any conduct by the county's Board of
Supervisors that might support a breach of implied contract cause of action. As the Hospitals have
not demonstrated a reasonable possibility of successfully amending their complaint, they are not
entitled to that opportunity.


III. DISPOSITION


Let a peremptory writ of mandate issue directing respondent court to vacate its September 3, 2020
order overruling petitioner County of Santa Clara's demurrer and to enter a new order sustaining
the demurrer without *1036  leave to amend. Costs in this original proceeding are awarded to
petitioner. (Cal. Rules of Court, rule 8.493(a)(2).) Upon issuance of the remittitur, the temporary
stay order is vacated.


WE CONCUR:
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18 Cal.4th 623, 957 P.2d 1323, 76 Cal.Rptr.2d 489, 98
Cal. Daily Op. Serv. 5477, 98 Daily Journal D.A.R. 7619


Supreme Court of California


SIERRA CREASON, a Minor, etc., et al., Plaintiffs and Appellants,
v.


DEPARTMENT OF HEALTH SERVICES, Defendant and Respondent.


No. S063167.
July 13, 1998.


SUMMARY


A minor and her parents brought an action against the state, seeking damages allegedly arising
from the failure of the State Department of Health Services (department) to diagnose and report
timely and accurately that the minor was suffering from congenital hypothyroidism, in breach of its
duty under the Hereditary Disorders Act (Health & Saf. Code, former § 150 et seq., now § 124975
et seq.). The trial court sustained defendant's demurrer without leave to amend and dismissed the
action. (Superior Court of Orange County, No. 686590, Robert E. Thomas, Judge.) The Court of
Appeal, Fourth Dist., Div. Three, No. G015879, reversed.


The Supreme Court reversed the judgment of the Court of Appeal with directions to affirm the
trial court's order of dismissal. The court held that although Gov. Code, § 815.6, imposes liability
on a public entity if it breaches a mandatory statutory duty that is intended to protect against
the kind of injury the party seeking relief has suffered, and the breach proximately caused that
injury, the Legislature intended, in enacting Health & Saf. Code, former § 150 et seq., now §
124975 et seq., that the department, after considering the ever-increasing and changing information
concerning heritable and congenital defects, as well as expert and public views on testing, would
exercise discretion in selecting necessary and appropriate testing and reporting standards. Thus,
the department did not have a mandatory duty to select or impose any particular testing or reporting
standard or component, and its allegedly negligent exercise of discretion in selecting a particular
standard would not support a cause of action under Gov. Code, § 815.6. The court further held that
even had plaintiffs' complaint stated a cause of action for breach of a mandatory statutory duty to
formulate accurate testing and reporting standards for hypothyroidism, plaintiffs could not prevail,
since defendant was immune from suit under Gov. Code, § 855.6. The development of testing
or reporting standards for mass neonatal screening was not “an examination or diagnosis for the
purpose of treatment” within the meaning of Gov. Code, § 855.6, so as constitute an exception
to the general rule of immunity for making an inadequate physical *624  or mental examination.
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(Opinion by Chin, J., with George, C. J., Mosk, Baxter, Werdegar, and Brown, JJ., concurring.
Concurring opinion by Kennard, J.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Government Tort Liability § 13--Grounds for Relief-- Governmental Activities--Medical and
Public Health--Testing Infants for Hypothyroidism--Discretion.
In an action by a minor and her parents against the state, seeking damages allegedly arising from the
failure of the State Department of Health Services to diagnose and report timely and accurately that
the minor was suffering from congenital hypothyroidism, in breach of its duty under the Hereditary
Disorders Act (Health & Saf. Code, former § 150 et seq., now § 124975 et seq.), the trial court
properly sustained defendant's demurrer without leave to amend. Although Gov. Code, § 815.6,
imposes liability on a public entity if it breaches a mandatory statutory duty that is intended to
protect against the kind of injury the party seeking relief has suffered, and the breach proximately
caused that injury, the Legislature intended, in enacting Health & Saf. Code, former § 150 et seq.,
now § 124975 et seq., that the department, after considering the ever-increasing and changing
information concerning heritable and congenital defects, as well as expert and public views on
testing, would exercise discretion in selecting necessary and appropriate testing and reporting
standards. Thus, the department did not have a mandatory duty to select or impose any particular
testing or reporting standard or component, and its allegedly negligent exercise of discretion in
selecting a particular standard would not support a cause of action under Gov. Code, § 815.6.
Moreover, the Legislature's failure to specify any other private cause of action arising under the
act than for breach of confidentiality (Health & Saf. Code, § 124980, subd. (k)) may indicate that
none was intended.


[See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 260.]


(2)
Government Tort Liability § 2.2--Governmental Immunity.
Analytically, although the issues are somewhat related, the question of possible governmental
statutory liability for breach of a mandatory duty ordinarily should precede the question of statutory
immunity.


(3)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty.
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The California Tort Claims Act provides that a public entity is *625  not liable for injury arising
from an act or omission except as provided by statute (Gov. Code, § 815, subd. (a)). Under
Gov. Code, § 815.6, a public entity is liable for an injury proximately caused by its failure to
discharge a mandatory duty designed to protect against the risk of a particular kind of injury.
Whether a particular statute is intended to impose a mandatory duty, rather than a mere obligation to
perform a discretionary function, is a question of statutory interpretation for the courts. Although a
statute contains mandatory language, there are unquestionably instances in which other factors will
indicate that apparent obligatory language was not intended to foreclose a governmental entity's
or officer's exercise of discretion.


(4)
Government Tort Liability § 13--Grounds for Relief--Governmental Activities--Medical and
Public Health--Testing Infants for Hypothyroidism-- Immunity.
In an action by a minor and her parents against the state, seeking damages allegedly arising from the
failure of the State Department of Health Services to diagnose and report timely and accurately that
the minor was suffering from congenital hypothyroidism, in breach of its duty under the Hereditary
Disorders Act (Health & Saf. Code, § 124975 et seq.), the trial court properly sustained defendant's
demurrer without leave to amend. Even had plaintiffs' complaint stated a cause of action for
breach of a mandatory statutory duty to formulate accurate testing and reporting standards for
hypothyroidism, plaintiffs could not prevail, since defendant was immune from suit under Gov.
Code, § 855.6. The development of testing or reporting standards for mass neonatal screening was
not “an examination or diagnosis for the purpose of treatment” within the meaning of Gov. Code,
§ 855.6, so as constitute an exception to the general rule of immunity for making an inadequate
physical or mental examination. If a specific immunity statute applies, it cannot be abrogated by a
statute, which simply imposes a general legal duty or liability. Moreover, although the Hereditary
Disorders Act expressly requires that testing and counseling services be made available, the act
does not include provisions calling for treatment of any genetic diseases detected by newborn
screening.


COUNSEL
Berglund & Johnson and Harrison W. Sommer for Plaintiffs and Appellants.
Daniel E. Lungren, Attorney General, Margaret A. Rodda, Assistant Attorney General, Robert H.
Francis, Richard J. Rojo, Donald R. Currier and Joel A. Davis, Deputy Attorneys General, for
Defendant and Respondent. *626


CHIN, J.


Plaintiff Sierra Creason, a minor, and her parents, plaintiffs Claudia and Matthew Creason,
sued defendant State of California (acting through the State Department of Health Services
(Department)), seeking damages allegedly arising from the state's failure to diagnose and report
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timely and accurately that Sierra was suffering from congenital hypothyroidism. The trial court
sustained defendant's demurrer to the first amended complaint without leave to amend and
dismissed the action. The Court of Appeal reversed, concluding that plaintiffs adequately stated a
cause of action against defendant for failing to diagnose and report Sierra's test results accurately.


This case presents two issues for our review: (1) whether the newborn screening program contained
in the Hereditary Disorders Act (Health & Saf. Code, former § 150 et seq., repealed 1995 [now §
124975 et seq., originally enacted as § 150 et seq. by Stats. 1977, ch. 1037, § 1, p. 3131]) imposed
a mandatory duty on the Department to select accurate standards for testing for and reporting
possible congenital hypothyroidism, breach of which duty could form the basis for a private cause
of action against the state by plaintiffs; and (2) assuming an enforceable mandatory duty existed,
whether the state was nonetheless immune from suit under the California Tort Claims Act (see
Gov. Code §§ 818.2, 818.4, 820.2, 855.6). As will appear, we conclude (contrary to the opinion of
the Court of Appeal in this case) that the state owed plaintiffs no mandatory duty with respect to
its development of appropriate testing and reporting procedures, and that, in any event, the state
was immune from plaintiffs' suit.


Facts
The following statement of facts is taken in large part from the Court of Appeal opinion in this
case. The first amended complaint contains the following material allegations: Sierra was born on
October 20, 1990. Shortly after her birth, and as required by state law, a “test specimen” of her
blood was taken and sent to a state-contracted laboratory for analysis to determine the existence
of certain genetic disorders, including congenital hypothyroidism. According to plaintiffs, “One
purpose of such testing is to determine whether a newborn is producing sufficient thyroid hormone
to ensure proper growth and development and to permit early medical intervention if necessary.”
*627


Plaintiffs further alleged that “Participation ... in the newborn screening and/or testing procedures
was mandated under state law,” and the test “was conducted solely by Defendant State and by
State contracted or approved entities [¶] ... to ensure full public protection against the devastating
effects of preventable hereditary disorders and to permit early detection and necessary medical
intervention.” According to plaintiffs, “Defendant State was under a mandatory duty to exercise
reasonable diligence in the formulation of testing and reporting procedures such that accurate
information was made available to parents and physicians of newborns ... in order to achieve the
stated purposes” of state law.


Plaintiffs also alleged the testing laboratory, acting under state contract, informed plaintiffs
and their physician the test was “negative” for congenital hypothyroidism. Several months
later, plaintiffs discovered Sierra did not have a thyroid gland and suffered from congenital
hypothyroidism. Plaintiffs alleged defendant breached its duty by failing to exercise reasonable
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care and diligence “in the formulation of testing and reporting procedures,” resulting in the failure
to detect plaintiff Sierra's congenital hypothyroidism. Although not specifically alleged, plaintiffs'
implicit premise is that if Sierra's condition had been timely diagnosed, thyroid hormone could
have been administered to prevent her injuries.


In addition to the allegations of the first amended complaint, plaintiffs' original complaint had
alleged that on October 20, 1990, Sierra was tested for congenital hypothyroidism, that the test
findings showed low counts on both the thyroid stimulating hormone (TSH) component and the
thyroxin 4 (T4) component of the test, and that defendant had previously determined that only
those tests that resulted in a high TSH factor and a low T4 factor would be reported as “positive”
to the child's parents and pediatrician. According to plaintiffs, defendant knew or should have
known that children with a low count on both components of the test “are known to have congenital
hypothyroidism ....” Plaintiffs charged that defendant “so designed, created, managed, maintained,
and operated said testing procedure ... so as to proximately cause Plaintiff, Sierra Creason's,
congenital hypothyroidism to go undetected until approximately April 23, 1991 ....”


As previously stated, those allegations were contained in plaintiffs' original complaint but were
not included in the first amended complaint. Nonetheless, this factual recital may be considered on
demurrer despite plaintiffs' subsequent deletion of it. (See 4 Witkin, Cal. Procedure (4th ed. 1997)
Pleading, § 419, pp. 514-515, and cases cited.) Indeed, in their opposition to defendant's demurrer
to the first amended complaint, plaintiffs reaffirm that *628  their action is based on the state's
incorrect and inaccurate “determination that only those tests that resulted in a high TSH factor,
and a low T4 factor would be reported as 'Positive' for hypothyroidism.”


(1a) Based on those allegations in plaintiffs' pleadings, we may assume the gist of their action
accuses defendant of adopting faulty testing standards that fail to report all possible cases of
hypothyroidism. In other words, any negligence on defendant's part occurred not while testing
Sierra but earlier, during the formulation of the standards designed for interpreting and reporting
the results of the tests ultimately given. The question before us is whether the state had a mandatory
duty to require its testing facilities to report the low TSH test values to parents and treating
pediatricians as potentially indicative of hypothyroidism, rather than adopting testing standards
deeming those values within a “Normal” or “Negative” range.


Plaintiffs also argue that the trial court abused its discretion in sustaining defendant's demurrer
without leave to amend. They assert that, after they filed the first amended complaint, but before
the court ruled on the demurrer, they learned additional supporting facts during a 1992 deposition
of George Cunningham, M.D., a physician employed by the Department. During his deposition,
Dr. Cunningham admitted that the “Negative” test report for plaintiff Sierra inaccurately purported
to cover potential “congenital hypothyroidism,” rather than “primary” congenital hypothyroidism,
a more limited form of the disease that involves the thyroid gland, and the only disease covered by
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the test. In plaintiffs' view, because hypothyroidism can also exist in secondary and tertiary forms
(involving either the pituitary or hypothalamus glands), defendant overstated the scope of the test,
thereby possibly misleading Sierra's treating physician into assuming the test was negative as to
all three forms of the disease.


Dr. Cunningham, however, also explained at his deposition that the Department previously had
formally notified all California doctors treating newborn infants regarding the more restrictive
scope of the test, and that these doctors understand that only primary hypothyroidism is
reported. Moreover, plaintiffs have not alleged that Sierra suffered from secondary or tertiary
hypothyroidism, and, indeed, their allegation that Sierra was born without a thyroid gland appears
to confirm she suffered from primary hypothyroidism. Accordingly, based on the pleadings and
materials plaintiffs submitted, we may assume that any inaccuracies in characterizing the scope of
Sierra's test could not have contributed to her injuries.


In any event, even assuming plaintiffs can plead and prove that defendant's choice of language in
reporting Sierra's test was inaccurate or misleading, resulting in injury to her, plaintiffs could not
prevail under the tort *629  principles discussed below. The formulation of appropriate language
for reporting the scope of medical testing is a discretionary function that could not properly form
the basis for public liability based on breach of a mandatory duty. Accordingly, we reverse the
Court of Appeal decision and direct affirmance of the judgment of dismissal without leave to
amend.


Court of Appeal Decision
The Court of Appeal, relying on Government Code section 815.6, concluded the trial court erred
in dismissing the action. That section by its terms imposes liability on a public entity if it breaches
a mandatory statutory duty that is intended to protect against the kind of injury the party seeking
relief has suffered, and the breach proximately caused that injury. The Court of Appeal observed
that defendant has acknowledged the injury Sierra suffered was the type the newborn screening
program was intended to prevent. (See Health & Saf. Code, former § 150, subd. (c) [now § 124975,
subd. (c)].) Furthermore, the amended complaint alleges defendant's negligence caused plaintiffs'
injuries. Thus, the only remaining question is whether the Hereditary Disorders Act created a
mandatory duty enforceable by a private cause of action. The Court of Appeal concluded it did,
reasoning as follows:


“The department must test each newborn child for certain genetic and congenital disorders unless
the infant's parents object to the testing on religious grounds. (Health & Saf. Code, [former § 309,
subds. (a), (d), now] § 125000, subds. (a) & (d).) Hypothyroidism is one of the disorders covered
by the newborn screening program. (Tit. 17, Cal. Code Regs., § 6501, subd. (a).) The Legislature
has further directed the tests 'shall be in accordance with accepted medical practices,' and the
'regulations shall follow the standards and principles specified in [Health and Safety Code] Section
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124980 [former § 151]' (Health & Saf. Code, § 125000, subd (a) [former § 309, subd. (a)].) Section
124980 [former § 151] requires, 'Clinical testing procedures ... be accurate, provide maximum
information, and ... produce results that are subject to minimum misinterpretation.' (Health & Saf.
Code, § 124980, subd. (d) [former § 151, subd. (d)].)


“The department is required, not requested, to conduct screening tests that are accurate and
conducted in a medically approved manner. In addition, its reporting of the test results is required,
not requested, to provide maximum information with a minimum of misinterpretation. Thus, the
statutory language reflects the Legislature intended these requirements to be obligatory rather than
permissive. (Morris v. County of Marin [(1977)] 18 Cal.3d [901,] 910 [136 Cal.Rptr. 251, 559
P.2d 606].)”


The Court of Appeal, having concluded plaintiffs' complaint adequately alleged defendant's breach
of a mandatory duty, turned to the question of *630  state immunity. As previously noted, the trial
court had ruled that, even if a mandatory duty existed, defendant was immune from suit under
Government Code section 855.6, which, “Except for an examination or diagnosis for the purpose of
treatment,” immunizes the state from liability for the failure to make an adequate physical or mental
examination to diagnose diseases or other hazardous mental or physical conditions. The Court of
Appeal concluded the provision does not afford defendant immunity with respect to the reporting
of test results under the newborn screening program, because the diagnosis for hypothyroidism
is specifically made for the purpose of early detection and medical intervention and treatment.
Former Health and Safety Code section 309, subdivision (a) (now section 125000, subdivision
(a)), declares, “It is the policy of the State of California to make every effort to detect, as early as
possible, phenylketonuria and other preventable heritable or congenital disorders leading to mental
retardation or physical defects.” In former Health and Safety Code section 150 (now § 124975), the
Legislature found, “Detection through screening of hereditary disorders can lead to the alleviation
of the disability of some hereditary disorders and contribute to the further understanding and
accumulation of medical knowledge about hereditary disorders which may lead to their eventual
alleviation or cure,” and that “some ... disorders may be wholly or partially alleviated through
medical intervention and treatment.” (Former Health & Saf. Code, § 150, subds. (c), (d) [now §
124975, subds. (c), (d)].) Based on these provisions, the Court of Appeal concluded, “the newborn
screening program is for the purpose of treatment and falls outside Government Code section
855.6. (See Smith v. County of Kern (1993) 20 Cal.App.4th 1826, 1830, 1835 [25 Cal.Rptr.2d
716].)”


Discussion


A. Liability Based on Mandatory Duty
(2) Analytically, although the issues are somewhat related, the question of possible statutory
liability for breach of a mandatory duty ordinarily should precede the question of statutory
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immunity. (See, e.g., Caldwell v. Montoya (1995) 10 Cal.4th 972, 978, fn. 3 [42 Cal.Rptr.2d 842,
897 P.2d 1320]; Nunn v. State of California (1984) 35 Cal.3d 616, 622, fn. 4 [200 Cal.Rptr. 440,
677 P.2d 846].) Accordingly, we first examine the liability issue.


(3) The California Tort Claims Act provides that a public entity is not liable for injury arising from
an act or omission except as provided by statute. (Gov. Code, § 815, subd. (a); see Peterson v. San
Francisco Community College Dist. (1984) 36 Cal.3d 799, 809 *631  [205 Cal.Rptr. 842, 685 P.2d
1193].) Under Government Code section 815.6, as we have construed it, “a public entity is liable
for an injury proximately caused by its failure to discharge a mandatory duty designed to protect
against the risk of a particular kind of injury ....” (Morris v. County of Marin (1977) 18 Cal.3d
901, 904 [136 Cal.Rptr. 251, 559 P.2d 606] (Morris); see Washington v. County of Contra Costa
(1995) 38 Cal.App.4th 890, 896 [45 Cal.Rptr.2d 646]; State of California v. Superior Court (1984)
150 Cal.App.3d 848, 854 [197 Cal.Rptr. 914].) Whether a particular statute is intended to impose
a mandatory duty, rather than a mere obligation to perform a discretionary function, is a question
of statutory interpretation for the courts. (Nunn v. State of California, supra, 35 Cal.3d at p. 624.)


In plaintiffs' view, the state breached a mandatory duty to devise accurate testing and
reporting standards for hypothyroidism. Defendant asserts in response that, under the Hereditary
Disorders Act, the formulation of appropriate standards for testing and reporting test results for
hypothyroidism is a discretionary function that could not properly form the basis for public liability
based on breach of a mandatory duty. (See Morris, supra, 18 Cal.3d at pp. 910-911, fn. 6 (maj.
opn. of Tobriner, J.); id. at p. 924 (conc. opn. of Clark, J.); Searcy v. Hemet Unified School Dist.
(1986) 177 Cal.App.3d 792, 802 [223 Cal.Rptr. 206]; cf. Gov. Code, § 820.2 [statutory immunity
for discretionary acts and omissions].)


Although the Court of Appeal decision stressed the mandatory language of the statutes at issue
here, we were careful to explain in Morris that “there are unquestionably instances in which
other factors will indicate that apparent obligatory language was not intended to foreclose a
governmental entity's or officer's exercise of discretion. [Citations.]” (Morris, supra, 18 Cal.3d at
p. 911, fn. 6; see also Zolin v. Superior Court (1993) 19 Cal.App.4th 1157, 1166 [23 Cal.Rptr.2d
871]; State of California v. Superior Court (1992) 8 Cal.App.4th 954, 958 [10 Cal.Rptr.2d 527]
(Ushana D.); MacDonald v. State of California (1991) 230 Cal.App.3d 319, 331 [281 Cal.Rptr.
317] (MacDonald); Tirpack v. Los Angeles Unified School Dist. (1986) 187 Cal.App.3d 639,
642-647 [232 Cal.Rptr. 61] (Tirpack).)


(1b) As will appear, the statutory scheme at issue here makes reasonably clear that the state
is given substantial discretion in formulating and reporting appropriate testing standards for
hypothyroidism, although the Legislature has specified certain general principles to guide the
exercise of that discretion. Moreover, although the Hereditary Disorders Act included some
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mandatory language in describing the state's obligations, the act's provisions disclose no legislative
intent to confer a private right of action for the state's breach of its statutory duties. *632


Several factors support the view that the Legislature did not intend to permit a private action
for damages against the state for its negligence in formulating standards for testing or reporting
potential hereditary disorders. First, the Legislature included language in the Hereditary Disorders
Act strongly suggesting that the state's formulation of those standards is a discretionary, not
a mandatory, function. In Health and Safety Code former section 150 (now § 124975), the
Legislature set forth a variety of findings and declarations acknowledging the importance of
screening for hereditary disorders and the entitlement of all persons to adequate health services.
(See Health & Saf. Code, former § 150, subds. (a), (c) [now § 124975, subds. (a), (c)].) The section
also observed, however, that specific legislation aimed at alleviating the problems associated with
these disorders “may tend to be inflexible in the face of rapidly expanding medical knowledge,
underscoring the need for flexible approaches to coping with genetic problems” (Health & Saf.
Code, former § 150, subd. (g) [now § 124975, subd. (g)], italics added), and provided that state
policy in this area should be “constantly reviewed to consider changing medical knowledge and
ensure full public protection” (Health & Saf. Code, former § 150, subd. (h) [now § 124975, subd.
(h)]).


Following up on this theme of caution, flexibility, and constant review of changing medical
knowledge, the Legislature vested the Director of Health Services (Director) with the duty to
“establish such rules, regulations, and standards for hereditary disorders programs as the director
deems necessary to promote and protect the public health and safety, in accordance with the
principles established herein.” (Health & Saf. Code, former § 151 [now § 124980], italics added.)
This language points forcefully toward the conclusion that the Legislature left the selection of
necessary and appropriate testing and reporting standards to the sound discretion of the Director,
guided by certain “principles” that the Director should consider in drafting those standards.


One of these statutory principles, on which plaintiffs rely, is that “Clinical testing procedures ... be
accurate, provide maximum information, and that the testing procedures selected produce results
that are subject to minimum misinterpretation.” (Health & Saf. Code, former § 151, subd. (d)
[see new § 124980, subd. (d)].) Contrary to plaintiffs' argument, we think this provision creates
no affirmative mandatory duty of care to other persons, but instead represents only a general
principle or policy to guide the state's discretion in formulating appropriate testing and reporting
standards. Similarly, a separate section sets forth the state policy of making “every effort to detect,
as early as possible” preventable heritable or congenital disorders. This section charges the state
with promoting a statewide testing program “in accordance with accepted medical practices.”
Tests under the program *633  “shall be administered to each child ... at such time as the state
department has established appropriate regulations and testing methods.” (Health & Saf. Code,
former § 309, subd. (a) [now § 125000, subd. (a)], italics added.) Once again, mandatory statutory
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language is tempered by reference to the state's discretion in formulating “appropriate” testing
standards. Neither of the provisions on which plaintiffs rely imposes a duty to notify parents or
physicians of test results showing particular TSH levels.


Read together, all these provisions indicate the Legislature intended that the Department, after
considering the ever-increasing and changing information concerning heritable and congenital
defects, as well as expert and public views on testing, would exercise discretion in selecting
necessary and appropriate testing and reporting standards. We find it highly unlikely the
Legislature intended that an asserted breach of the guiding principles or policies would afford a
basis for state liability under Government Code section 815.6. The drafting of rules, regulations
and standards by the governmental agency charged with that responsibility would unquestionably
fall in the category of discretionary “basic policy decisions” for which governmental agencies
usually are insulated from civil liability. (See Johnson v. State of California (1968) 69 Cal.2d 782,
793-794 [73 Cal.Rptr. 240, 447 P.2d 352] (Johnson), italics omitted.)


Although, as we have observed, the question of state immunity from suit is a separate issue,
discussed below, cases such as Johnson, involving claimed immunity for “discretionary” acts
(see Gov. Code, § 820.2), obviously are instructive in determining whether “mandatory acts”
liability should be imposed. As we stated in Johnson, this immunity is usually extended to the
“planning” rather than the “operational” levels of decisionmaking, i.e., “those areas of quasi-
legislative policy-making which are sufficiently sensitive to justify a blanket rule that courts
will not entertain a tort action alleging that careless conduct contributed to the governmental
decision.” (Johnson, supra, 69 Cal.2d at p. 794, fn. omitted; see also Caldwell v. Montoya, supra,
10 Cal.4th at pp. 979-984; Nunn v. State of California, supra, 35 Cal.3d at p. 622 [promulgation
by state agency of regulations governing firearm use by licensed private patrol agency employees
necessarily involves discretionary “planning” decisions rather than nondiscretionary “operational”
or “street level” ones]; Kemmerer v. County of Fresno (1988) 200 Cal.App.3d 1426, 1437-1438
[246 Cal.Rptr. 609]; Burgdorf v. Funder (1966) 246 Cal.App.2d 443, 449 [54 Cal.Rptr. 805]
[generally, discretionary act involves exercise of judgment or choice].)


We think that a state officer or agency entrusted with the important task of drafting appropriate
health and safety rules or standards certainly is engaged *634  in “quasi-legislative policy-
making” involving the exercise of “judgment or choice” as to “basic policy decisions,” for which
tort immunity is usually deemed justified under the authorities cited. (Cf. Cal. Government Tort
Liability Practice 3d (Cont.Ed.Bar 1992) General Liability and Immunity Principles, § 2.119,
p. 225 [“Discretionary immunity obtains if the action challenges the authorized prescription by
legislative or executive-level management of institutional rules or decisions calculated to affect
persons generally, rather than ad hoc decisions intended to apply such general rules or policies to
specific individuals or factual events.”].)
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We note that the statutory “guiding principles” on which plaintiffs base their cause of action are
themselves quite general and broad and are subject to considerable interpretation. Rather than
requiring the state specifically to notify parents or physicians of test results showing low TSH
component factors, these statutes simply call for development of testing programs that produce
“accurate” results and “maximum information” in accordance with “accepted” medical practices.
(Health & Saf. Code, former §§ 151, subd. (d), 309, subd. (a) [now §§ 124980, subd. (d), 125000,
subd. (a)].) We doubt the Legislature intended through this general language to open the courts
to wide-ranging claims attacking the accuracy or medical acceptance of state-developed testing
and reporting standards. None of the legislative history materials the parties submitted discloses
any such intent.


Defendant had cited to the Court of Appeal several appellate decisions holding that, in the absence
of a contrary legislative intent, a governmental entity's breach of a statutory duty phrased in
mandatory terms nonetheless did not give rise to a private cause of action. (Ushana D., supra,
8 Cal.App.4th at p. 958; MacDonald, supra, 230 Cal.App.3d at p. 331; Tirpack, supra, 187
Cal.App.3d at pp. 642-647.) The Court of Appeal found these cases distinguishable because each
involved statutory mandates created for the protection of the general public. In the present case,
according to the Court of Appeal, the Legislature had a narrower focus in establishing the newborn
screening program, namely, to advise and assist parents of infants born with heritable or congenital
disorders that require early intervention. The fact remains, however, that the program at issue
here is also explicitly aimed at relieving the general public of the economic and social burdens of
hereditary disorders and promoting medical understanding of those disorders. (See Health & Saf.
Code, former § 150, subds. (b), (c); [now § 124975, subds. (b), (c)].)


Moreover, we question the Court of Appeal's characterization of Ushana D., MacDonald, and
Tirpack as involving only laws directed toward protecting the general public. A close reading
of the statutes at issue in those cases *635  indicates they were narrowly aimed at protecting
children from, respectively, molestation (Ushana D., supra, 8 Cal.App.4th at p. 956), injury
by licensed daycare facility operators (MacDonald, supra, 230 Cal.App.3d at p. 331), and
unjustified suspension from school (Tirpack, supra, 187 Cal.App.3d at pp. 641-642). MacDonald
is particularly apposite because it involved the state's failure to perform a mandated on-site
visitation of any daycare facility that had been the subject of citizen complaints. The court found
that the statute at issue merely expressed “a general declaration of policy goals” (MacDonald,
supra, 230 Cal.App.3d at p. 330), and did not create a private cause of action on behalf of children
injured by daycare personnel (id. at p. 322; see also Gray v. State of California (1989) 207
Cal.App.3d 151, 155-157 [254 Cal.Rptr. 581]).


We conclude that the general statutory principles and policy goals plaintiffs cite in the present
case likewise fail to comprise a mandatory duty to select or impose any particular testing or
reporting standard or component, and that the Director's allegedly negligent exercise of discretion
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in selecting a particular standard will not support a cause of action under Government Code section
815.6. The Hereditary Disorders Act's creation of a limited right of action for any individual
“whose confidentiality has been breached” by a violation of the act, in the same section that
imposed a duty on the Director to establish a testing program, supports this conclusion. (Health &
Saf. Code, former § 151, subd. (k) [now § 124980, subd. (k)].) The Legislature's failure to specify
any other private cause of action arising under the act may indicate that none was intended. (See,
e.g., Faria v. San Jacinto Unified School Dist. (1996) 50 Cal.App.4th 1939, 1945 [59 Cal.Rptr.2d
72].)


B. Immunity From Liability
(4) Even had plaintiffs' complaint stated a cause of action against defendant for breach of a
mandatory statutory duty to formulate accurate testing and reporting standards for hypothyroidism,
plaintiffs could not prevail if defendant was immune from suit. If a specific immunity statute
applies, it “cannot be abrogated by a statute which simply imposes a general legal duty or
liability ....” (Caldwell v. Montoya, supra, 10 Cal.4th at p. 986.) Defendant contends that
Government Code section 855.6 provides specific immunity in this case. We agree. Our analysis
makes it unnecessary to consider defendant's alternate theories of immunity under Government
Code sections 820.2 (general discretionary act immunity), 818.2 (immunity for adopting or failing
to adopt “enactment” or “law”), or 818.4 (immunity for issuing or failing to issue “permit,
license, ... or similar authorization”).


Government Code section 855.6 provides: “Except for an examination or diagnosis for the purpose
of treatment, neither a public entity nor a public *636  employee acting within the scope of his
employment is liable for injury caused by the failure to make a physical or mental examination, or
to make an adequate physical or mental examination, of any person for the purpose of determining
whether such person has a disease or physical or mental condition that would constitute a hazard
to the health or safety of himself or others.” (Italics added.)


Defendant contends the Court of Appeal erred in concluding that the development of testing
or reporting standards for mass neonatal screening is “an examination or diagnosis for the
purpose of treatment” within the meaning of Government Code section 855.6, and therefore
constitutes an exception to the general rule of immunity for making an inadequate physical or
mental examination. In plaintiffs' view, developing standards for testing and reporting possible
hypothyroidism indeed involved “an examination or diagnosis for the purpose of treatment”
because the state's testing and reporting standards were developed for ultimate use in examining
and diagnosing children for the purpose of treating them for hereditary disorders.


Defendant, on the other hand, points to language in the California Law Revision Commission
Comment to Government Code section 855.6 indicating that the “purpose of treatment” exception
was intended to be narrowly applied to cases involving negligent treatment of particular individuals
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in doctors' offices or hospitals, rather than to the initial development of testing and reporting
standards governing laboratory tests given to help detect congenital diseases.


According to this comment, Government Code section 855.6 “grants an immunity for failure to
perform adequately public health examinations, such as public tuberculosis examinations, physical
examinations to determine the qualifications of boxers and other athletes, and eye examinations
for vehicle operator applicants. It does not apply to examinations for the purpose of treatment
such as are made in doctors' offices and public hospitals. In those situations, the ordinary rules of
liability would apply. [¶] The immunity provided by this section relates only to failure to make any
examination or, if an examination is made, to the 'adequacy' of the examination; the section does
not provide immunity, for example, where a public employee negligently injures a person while
making an examination.” (Cal. Law Revision Com. com., 32 West's Annot. Gov. Code (1995 ed.)
foll. § 855.6, p. 487, italics added; see also Cal. Government Tort Liability Practice 3d, supra,
Liabilities and Immunities, § 4.83, at pp. 547, 548 [§ 855.6 “is not a blanket immunity from medical
malpractice liability”]; Colome v. State Athletic Com. (1996) 47 Cal.App.4th 1444, 1458-1459
[55 Cal.Rptr.2d 300] [upholding immunity claim because purpose of physical examination of
professional *637  boxer was to determine fitness for license, not treatment]; Smith v. County of
Kern (1993) 20 Cal.App.4th 1826, 1833-1835 [25 Cal.Rptr.2d 716] (Smith) [denying immunity
claim because purpose of blood test of third person was to diagnose and treat plaintiffs' exposure
to acquired immunodeficiency syndrome (AIDS)].)


The preceding explanatory comment was itself based on a 1963 Law Revision Commission report
that further explained the policy reasons underlying the immunity in favor of public entities
charged with giving physical or mental examinations: “To provide the utmost public protection,
public entities should not be dissuaded from engaging in such activities by the fear that liability
may be imposed if an employee performs his duties inadequately. Far more persons would suffer if
government did not perform these functions at all than would be benefited by permitting recovery
in those cases where the government is shown to have performed inadequately.” (Recommendation
Relating to Sovereign Immunity, No. 1, Tort Liability of Public Entities and Public Employees
(Jan. 1963) 4 Cal. Law Revision Com. Rep. (1963) p. 831.)


Plaintiffs rely heavily on Smith, supra, 20 Cal.App.4th 1826, but that case is readily
distinguishable. In Smith, plaintiff, a police officer, had come into contact with blood from a
third person possibly suffering from AIDS, and plaintiff feared exposure to the disease. County
employees then negligently tested the person for hepatitis rather than AIDS, resulting in six
months' delay, and plaintiff's consequent mental anguish, before another test could be made. Unlike
the present case, the negligent test occurred in a public medical facility, and was conducted for
the purpose of treating the plaintiff for infection with the AIDS virus. The test therefore clearly
fell within the “purpose of treatment” exception to immunity under Government Code section
855.6. As previously stated (ante, at p. 628), in the present case, any negligence on defendant's part
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occurred not while testing Sierra but earlier, during the formulation of the standards designed for
interpreting and reporting the results of the tests ultimately given. The formulation of test standards
could not reasonably be deemed “an examination or diagnosis” within the meaning of Government
Code section 855.6.


Based on the available legislative history and case law, defendant argues that Government
Code section 855.6 was intended to immunize public entities from liability in connection with
development of testing and reporting standards for mass public screening efforts such as the
“public tuberculosis examinations” referred to in the noted Law Revision Commission Comment
or the neonatal screening program involved here, programs that do not focus on the “in hospital”
diagnosis and treatment of a specific patient. *638  Although the Hereditary Disorders Act
expressly requires that testing and counseling services be made available, the act does not include
provisions calling for treatment of any genetic diseases detected by newborn screening. (See Health
& Saf. Code, former § 151, subds. (g), (h) [now § 124980, subds. (g), (h)]; former § 309, subds.
(e), (f) [now § 125000, subds. (e)(1), (g)].)


The Court of Appeal's contrary holding could deprive all medical screening programs from testing
immunity, as all these programs are ultimately aimed at treating persons diagnosed as suffering
from various ailments or conditions. As the 1963 Law Revision Commission Report suggests,
such a broad holding could discourage further testing, to the ultimate detriment of all these salutary
programs.


Conclusion
For these reasons, we conclude the trial court properly sustained defendant's demurrer to the first
amended complaint without leave to amend. Accordingly, the judgment of the Court of Appeal
is reversed with directions to affirm the trial court order dismissing, without leave to amend,
plaintiffs' action as against defendant State Department of Health Services.


George, C. J., Mosk, J., Baxter, J., Werdegar, J., and Brown, J., concurred.


KENNARD, J.,


Concurring.-This is indeed a tragic case. A diagnostic blood test performed under a state-mandated
program 1  that screens California-born babies for certain inherited disorders showed that plaintiff
Sierra Creason had tested “negative” for congenital hypothyroidism. A few months later, however,
the family doctor determined that Sierra had no thyroid gland and that her condition had progressed
to irreversible mental retardation. Although the state-mandated test here was properly performed
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under the testing procedure established by the State Department of Health Services (Department),
plaintiffs allege that the Department negligently determined not to report certain test results as
indicating possible hypothyroidism.


1 The Hereditary Disorders Act appears in Health and Safety Code section 124975 et seq.


The majority holds, and I agree, that the Department is not liable for injuries resulting from
congenital disorders that its testing program failed to detect in a particular case. In establishing the
neonatal program at issue, the Legislature sought to reduce the “often costly, tragic, and sometimes
deadly burdens to the health and well-being of the citizens of this state” (Health & Saf. Code, §
124975, subd. (b)) caused by hereditary disorders and to “contribute to the further understanding
and accumulation of medical knowledge [about such disorders] that may lead to their eventual
alleviation or *639  cure” (id., subd. (c)). Neonatal screening leads to preventive treatment of
those children found to have hereditary disorders. In Sierra's case, tragically, the Department's test
report failed to alert her parents and family doctor that Sierra suffered from hypothyroidism.


But to impose civil liability on the Department here and in any similar future case may well
threaten the continuation of a generally beneficial statewide program that has screened millions of
California babies for disabling congenital disorders. In a recent newsletter, the Department pointed
out that between 1980 and 1995 approximately 99 percent of babies born in California were tested
and that the screening of 7,443,147 infants detected 2,271 cases of congenital hypothyroidism.
(Newborn Screening News, California's Newborn Screening Program (Cal. Dept. Health Services,
Summer 1996) p. 6.) As the Law Revision Commission stressed in 1963, when it urged the
Legislature to insulate government agencies from liability for mass public health screening
programs, “Far more persons would suffer if government did not perform these functions at all
than would be benefited by permitting recovery in those cases where the government is shown
to have performed inadequately.” (Recommendation Relating to Sovereign Immunity, No. 1, Tort
Liability of Public Entities and Public Employees (Jan. 1963) 4 Cal. Law. Revision Com. Rep.
(1963) p. 831.)


The facts of this case are heartrending, and the desire to afford the stricken child and her parents
some measure of comfort and financial assistance is strong. But these considerations alone cannot
dictate the outcome in this case. The Legislature's decision to provide a generally beneficial
neonatal medical screening program without state liability is one we must respect. Nor is it a
heartless decision, for if the alternative is not a program with liability but no program at all, more
rather than fewer of these tragedies would result. *640


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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44 Cal.App.5th 144
Court of Appeal, Second District, Division 1, California.


DIGNITY HEALTH et al., Plaintiffs and Appellants,
v.


LOCAL INITIATIVE HEALTH CARE AUTHORITY OF
LOS ANGELES COUNTY, Defendant and Respondent.


B288886
|


Filed 1/9/2020


Synopsis
Background: Hospital operator brought action against managed care health plan providing
Medicaid coverage for breach of implied contract, claims under poststabilization and emergency
care payment statutes, and declaration that health plan had a duty to pay hospital operator's full
billed rates for out-of-network poststabilization services. The Superior Court, Los Angeles County,
No. BC583522, Michael Johnson, J., granted summary judgment in favor of health plan. Hospital
operator appealed.


[Holding:] The Court of Appeal, Bendix, J., held that out-of-network poststabilization services
were not “managed care inpatient days” exempt from fee-for-service reimbursement rates.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (8)


[1] Statutes Departing from or varying language of statute
Statutes Plain, literal, or clear meaning;  ambiguity
If the language of a statute is clear, a court should not change it to accomplish a purpose
that does not appear on the face of the statute or from its legislative history.
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[2] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If the language of a statute allows for more than one reasonable interpretation and therefore
is ambiguous, a court turns to secondary rules of construction, including the legislative
history and the wider historical circumstances of a statute's enactment.


2 Cases that cite this headnote


[3] Administrative Law and Procedure Construction
The rules of statutory interpretation are equally applicable to administrative regulations.


[4] Health Rates in general
Under state law, out-of-network poststabilization services provided to Medi-Cal managed
care patients are subject to state-set, fee-for-service rates. Cal. Welf. & Inst. Code §
14105.28.


1 Case that cites this headnote


[5] Health Rates in general
Out-of-network inpatient poststabilization services provided to patients enrolled in
Medicaid managed care health plan were not “managed care inpatient days” within
meaning of statute exempting managed care inpatient days from state-set, fee-for-service
reimbursement rates; Legislature amended rate previously applying to out-of-network
inpatient poststabilization services to become ineffective on same date it implemented
fee-for-service rates, indicating fee-for-service rate would supplant previous rate for
such services, and legislature's express intent was to use fee-for-service methodology to
improve administrative efficiency and consistency of payments, not to allow hospitals to
charge whatever rates they chose for out-of-network services. Cal. Welf. & Inst. Code §
14105.28.


1 Case that cites this headnote


[6] Statutes Language
In interpreting state law, courts begin as they must with the language of a statute.
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[7] Courts Previous Decisions as Controlling or as Precedents
Cases are not authority for issues not raised or decided.


[8] Amicus Curiae Powers, functions, and proceedings
An amicus curiae ordinarily must limit its argument to the issues raised by the parties on
appeal, and a reviewing court need not address additional arguments raised by an amicus
curiae.


Witkin Library Reference: 7 Witkin, Summary of Cal. Law (11th ed. 2017)
Constitutional Law, § 130 [Rules for Interpretation of Statutes; In General.]


1 Case that cites this headnote


**423  APPEAL from a judgment of the Superior Court of Los Angeles, Michael Johnson, Judge.
Affirmed.
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Opinion


BENDIX, J.


* Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.


**424  *149  Plaintiffs and appellants Dignity Health and Northridge Hospital Medical Center
(Northridge Hospital; collectively, plaintiffs) appeal from a grant of summary judgment in favor
of defendant and respondent Local Initiative Health Care Authority of Los Angeles County doing
business as L.A. Care Health Plan (defendant). Defendant is a managed care health plan that
provides health care coverage to low-income individuals under Medi-Cal, the state's Medicaid
program. Northridge Hospital, which Dignity Health operates, is not within defendant's network
of contracted providers. The question presented in this case is what amount defendant must
compensate plaintiffs for poststabilization services—medically necessary inpatient care following
stabilization of an emergency—that defendant expressly or implicitly authorized Northridge
Hospital to provide to patients enrolled with defendant.


Defendant contends, and the trial court found, state and federal law mandate that out-of-network
poststabilization services under Medi-Cal be paid at state-set rates known as “All Patient Refined
Diagnosis Related Group” or “APR-DRG” rates. Plaintiffs disagree, arguing that Welfare and
Institutions Code 1  section 14105.28, subdivision (b)(1)(B) specifically exempts “managed care
inpatient days” from services subject to the APR–DRG rates, and that Northridge Hospital's
inpatient treatment of defendant's managed care enrollees constituted “managed care inpatient
days.” Plaintiffs further contend that federal law is silent as to any payment rate for out-of-network
poststabilization services under Medicaid. Plaintiffs thus claim they are entitled to their full billed
rates.


1 Undesignated statutory citations are to the Welfare and Institutions Code.


We conclude that the legislative history of section 14105.28, along with the statement of legislative
intent within the statute itself, indicate that the *150  Legislature intended the APR–DRG rates to
apply to out-of-network inpatient poststabilization services under Medi-Cal. Consistent with the
Legislature's intent, we thus interpret the phrase “managed care inpatient days” to refer to services
provided pursuant to a managed care contract, that is, in-network services. Accordingly, we affirm
the judgment. We do not decide whether federal law compels the same result.



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0331007401&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART6S6&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART6S6&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS14105.28&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_2a4b0000e5562 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS14105.28&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_2a4b0000e5562 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS14105.28&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_2a4b0000e5562 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS14105.28&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Dignity Health v. Local Initiative Health Care Authority of..., 44 Cal.App.5th 144...
257 Cal.Rptr.3d 422, Med & Med GD (CCH) P 306,688, 20 Cal. Daily Op. Serv. 223...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


PROCEDURAL BACKGROUND


Defendant is a publicly funded Medi-Cal managed care health plan established by the County of
Los Angeles. For the time period at issue in this case, defendant did not have a written contract with
plaintiff Northridge Hospital for the provision of inpatient services; thus, Northridge Hospital was
“out-of-network,” i.e., not part of defendant's network of health care providers. Plaintiff Dignity
Health operates Northridge Hospital.


Plaintiffs filed an action against defendant alleging that defendant had expressly or implicitly
authorized Northridge Hospital to provide inpatient poststabilization services to Medi–Cal
beneficiaries enrolled **425  with defendant. 2  Plaintiffs alleged defendant therefore was
financially responsible for those services. Plaintiffs alleged defendant had not paid Northridge
Hospital's full billed charges, however, instead paying the lower APR-DRG rates set by the state.


2 We summarize the allegations from plaintiffs’ second amended complaint, the operative
pleading for purposes of this appeal.


Based on defendant's alleged failure to pay the full billed charges, plaintiffs asserted causes of
action for breach of implied contract, violation of Health and Safety Code section 1262.8, and
declaratory relief. Plaintiffs also asserted a cause of action under Health and Safety Code section
1371.4, alleging defendant had failed to pay state-mandated rates for outpatient and emergency
services provided by Northridge Hospital to patients enrolled with defendant.


Following discovery, plaintiffs moved for summary adjudication on their causes of action for
breach of implied contract, violation of Health and Safety Code section 1262.8, and declaratory
relief, seeking a ruling that defendant had a “duty” to pay plaintiffs’ full billed rates for
poststabilization services rather than the APR-DRG rates. Plaintiffs argued that section 14105.28
expressly excluded “managed care inpatient days” from the APR–DRG rates, and that Northridge
Hospital's poststabilization care of defendant's managed care enrollees fell within that exclusion.
Plaintiffs concluded that absent application of the APR-DRG rates, defendant had to pay them
their full billed charges for these poststabilization services.


*151  Defendant countered with its own motion for summary judgment. Defendant argued that
federal law mandates that out-of-network hospitals accept state-set rates for poststabilization
services under Medicaid, which in California are the APR-DRG rates. Defendant further argued
that the State Department of Health Care Services (DHCS), the state agency overseeing Medi-Cal,
has interpreted section 14105.28 to apply the APR-DRG rates to out-of-network poststabilization
services provided to managed care patients, and that the legislative history of the APR-DRG
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methodology supports DHCS's interpretation. Defendant also contended that Health and Safety
Code sections 1262.8 and 1371.4 do not create private rights of action.


The trial court granted defendant's motion and denied plaintiffs’ motion. The trial court concluded
that the interplay of three federal regulations—42 C.F.R. part 422.113, 42 C.F.R. part 422.214, and
42 C.F.R. part 438.114—mandates that Medicaid managed care plans pay state-set rates, such as
the APR-DRG rates, for out-of-network poststabilization services.


The trial court rejected plaintiffs’ interpretation that the exclusion for “managed care inpatient
days” in section 14105.28 applies to out-of-network services. The trial court found that DHCS's
contrary interpretation that “managed care inpatient days” excludes only in-network services from
the APR-DRG rates was “entitled to considerable weight.” The trial court also found DHCS's
interpretation “makes sense” because in-network services already were subject to contracted terms
and thus there was no need to regulate them through the APR-DRG rates.


The trial court further agreed with defendant that Health and Safety Code sections 1262.8 and
1371.4 do not create private rights of action. 3


3 In this appeal, plaintiffs do not challenge the trial court's conclusion that there are no private
rights of action under Health and Safety Code sections 1262.8 and 1371.4, other than to say
in their reply brief that the trial court should reconsider that conclusion on remand should we
hold the APR-DRG rates do not apply to out-of-network poststabilization services. In light
of our ruling, we need not address this argument further.


**426  The trial court entered judgment in favor of defendant. Plaintiffs timely appealed.


OVERVIEW OF MEDI-CAL


1. Medi-Cal
“Medi-Cal is California's program under the joint federal-state program known as
Medicaid.” (Marquez v. State Dept. of Health Care Services (2015) 240 Cal.App.4th 87, 93, 192
Cal.Rptr.3d 391 (Marquez)).


*152  “Medicaid provides federal financial assistance to participating states to support the
provision of health care services to certain categories of low-income individuals and families,
including the aged, blind, and disabled, as well as pregnant women and others.” (Marquez, supra,
240 Cal.App.4th at p. 93, 192 Cal.Rptr.3d 391.) State participation in Medicaid is voluntary, but if a
state chooses to participate, it must comply with federal requirements and administer its Medicaid
program through a plan approved by the federal Centers for Medicare and Medicaid Services
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(CMS). (Olszewski v. Scripps Health (2003) 30 Cal.4th 798, 809, 135 Cal.Rptr.2d 1, 69 P.3d 927
(Olszewski); Marquez, at pp. 93–94, 192 Cal.Rptr.3d 391.) DHCS is the state agency in charge of
the Medi-Cal program. (Marquez, at p. 94, 192 Cal.Rptr.3d 391.)


“The Medi-Cal program does not directly provide services; instead, it reimburses
participating health care plans and providers for covered services provided to Medi-Cal
beneficiaries.” (Marquez, supra, 240 Cal.App.4th at p. 94, 192 Cal.Rptr.3d 391.) The Medi-Cal
program provides reimbursement using two systems: fee-for-service and managed care. (Ibid.,
citing § 14016.5, subd. (b).)


Medi-Cal beneficiaries in the fee-for-service system may obtain services “from any provider that
participates in Medi-Cal, is willing to treat the beneficiary, and is willing to accept reimbursement
from DHCS at a set amount for the services provided.” (Marquez, supra, 240 Cal.App.4th at p.
94, 192 Cal.Rptr.3d 391.) Under this system, the state reimburses health care providers directly
for each covered service. (Ibid.)


In the managed care system, “DHCS contracts with health maintenance organizations (HMOs) and
other managed care plans [such as defendant] to provide health coverage to Medi-Cal beneficiaries,
and the plans are paid a predetermined amount for each beneficiary per month, whether or not the
beneficiary actually receives services. (§§ 14204, 14301, subd. (a); see Cal. Code Regs., tit. 22, §
53800 et seq.) The beneficiary then obtains medical services from a provider within the managed
care plan's network.” (Marquez, supra, 240 Cal.App.4th at p. 94, 192 Cal.Rptr.3d 391.)


2. Emergency and poststabilization services under Medi-Cal
Under federal and state law, a hospital with an emergency department must treat a patient with
an emergency medical condition regardless of the patient's insurance status or ability to pay. (42
U.S.C. § 1395dd(b), (h); Health & Saf. Code, § 1371; Children's Hospital Central California v.
Blue Cross of California (2014) 226 Cal.App.4th 1260, 1266, 172 Cal.Rptr.3d 861 (Children's
Hospital).) If the patient is enrolled in a managed care plan, whether through the Medi-Cal program
or otherwise, state law requires the plan to **427  reimburse the hospital for the emergency
services even if the hospital is not within the *153  plan's network of providers. (Health &
Saf. Code, § 1371.4, subd. (b); Children's Hospital, at p. 1266, 172 Cal.Rptr.3d 861.) Federal
law similarly requires Medicaid managed care plans to compensate out-of-network hospitals for
emergency services provided to beneficiaries enrolled in the plans. (42 U.S.C. § 1396u–2(b)(2)
(A)(i).) 4


4 We address the reimbursement rates required under state and federal law for these emergency
services in our Discussion part, post.
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Once the emergency condition is stabilized, any resulting medically necessary care provided
thereafter is referred to as poststabilization care. (Health & Saf. Code, § 1262.8, subd. (l)(3).)
Unlike emergency services, under state law a managed care plan is not automatically required to
reimburse an out-of-network hospital for poststabilization services, and may instead require the
out-of-network hospital to obtain the plan's prior authorization. (Health & Saf. Code, § 1371.4,
subd. (c); Children's Hospital, supra, 226 Cal.App.4th at p. 1266, 172 Cal.Rptr.3d 861.) If a
managed care plan requires authorization but the out-of-network hospital fails to request it, the
managed care plan has no obligation to reimburse the out-of-network hospital for providing
poststabilization services to the managed care plan's enrollee. (See Health & Saf. Code, § 1262.8,
subd. (f)(7).)


Should an out-of-network hospital request the authorization, however, the plan must within
30 minutes either authorize the poststabilization care or inform the out-of-network hospital
that the plan will transfer the patient to another hospital. (Health & Saf. Code, § 1262.8,
subd. (d)(1).) If the plan fails to notify the out-of-network hospital of its decision within 30
minutes, “the poststabilization care shall be deemed authorized,” and the hospital is entitled to
reimbursement from the plan. (Id., subd. (d)(2).) Federal regulations establish similar requirements
specific to Medicaid, providing that Medicaid managed care plans are financially responsible for
poststabilization services they expressly have authorized, or have implicitly authorized by failing
to respond to the hospital's authorization request within one hour. 5  (42 C.F.R. §§ 422.113(c)(2)
(i), (iii), 438.114(e).)


5 For purposes of this appeal we need not reconcile any differences between state and federal
law regarding the circumstances under which a managed care plan is financially responsible
for poststabilization services. What matters for our purposes is that under both regimes, a
managed care plan is financially responsible for poststabilization care the plan either has
expressly authorized or has implicitly authorized by not responding to the hospital's request
for authorization within a set period of time.


3. APR-DRG rates
In 2010, the Legislature enacted section 14105.28, which states, “It is the intent of the Legislature
to design a new Medi-Cal inpatient hospital reimbursement methodology based on diagnosis-
related groups ....” ( *154  § 14105.28, subd. (a).) Subdivision (b)(1)(A)(i) directs DHCS
to “develop and implement” the new payment methodology, “subject to federal approval.”
Subdivision (b)(1)(B) states that “[t]he diagnosis-related group-based payments shall apply to all
claims, except claims for psychiatric inpatient days, rehabilitation inpatient days, managed care
inpatient days, and swing bed stays for long-term care services, provided, however, that psychiatric
and rehabilitation inpatient days shall be excluded regardless of whether the stay was in a distinct-
part unit. The department may exclude or include other claims and services as may be determined
during the **428  development of the payment methodology.” (Italics added.)
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STANDARD OF REVIEW


The sole issue presented in this appeal is whether the trial court erred in concluding that the APR-
DRG rates apply to out-of-network inpatient poststabilization services under Medi–Cal. This is a
question of statutory and regulatory interpretation subject to our independent review. (Hubbard v.
California Coastal Com. (2019) 38 Cal.App.5th 119, 135, 250 Cal.Rptr.3d 397 (Hubbard).)


[1]  [2]  [3] In interpreting a statute, “[t]he fundamental rule is to ascertain the Legislature's
intent in order to give effect to the purpose of the law.” (Hubbard, supra, 38 Cal.App.5th at p.
135, 250 Cal.Rptr.3d 397.) “We first examine the words of the statute and try to give effect to
the usual, ordinary import of the language while not rendering any language surplusage. These
words must be construed in context and in light of the statute's obvious nature and purpose,
and must be given a reasonable and commonsense interpretation that is consistent with the
Legislature's apparent purpose and intention.” (Ibid.) “If the statutory language is clear, we should
not change it to accomplish a purpose that does not appear on the face of the statute or from
its legislative history.” (Id. at p. 136, 250 Cal.Rptr.3d 397.) If, however, the language allows for
more than one reasonable interpretation and therefore is ambiguous, “we turn to secondary rules
of construction,” including “the legislative history ... and the wider historical circumstances of a
statute's enactment.” (Ibid.) These rules of interpretation “are equally applicable to administrative
regulations.” (Id. at p. 135, 250 Cal.Rptr.3d 397.)


DISCUSSION


Plaintiffs claim that the poststabilization services they provided to defendant's enrollees constituted
“ ‘managed care inpatient days,’ ” one of the categories of care exempt from the APR-DRG
methodology under section 14105.28, subdivision (b)(1)(B). Plaintiffs contend defendant therefore
underpaid them for those services by compensating them under the APR-DRG methodology.
Plaintiffs reason they are entitled to their full billed rates for poststabilization services.


*155  Defendant's primary argument to the contrary, which the trial court accepted, is that federal
law mandates that Medicaid managed care plans pay for out-of-network poststabilization services
at the same rate the state would pay for those services—that is, the fee-for-service rates. Defendant
argues that state law is consistent with federal law, but to the extent it is not, federal law preempts
it. Defendant also contends DHCS has interpreted section 14105.28 to apply the APR-DRG rates
to out-of-network poststabilization services, and DHCS's interpretation is entitled to deference.
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Plaintiffs counter that federal law does not mandate a specific rate for out-of-network
poststabilization services under Medicaid, and that DHCS's interpretation of section 14105.28 has
changed over time and is not entitled to deference.


[4] As we explain below, federal law played a role in the Legislature's development of state law
in this area, and thus provides context to the legislative history of section 14105.28. That history,
along with the text of section 14105.28 itself, compel the conclusion that, under state law, out-
of-network poststabilization services provided to Medi-Cal managed care patients are subject to
the APR–DRG rates. Accordingly, the trial court properly **429  granted summary judgment
in defendant's favor. Given our holding, we need not decide whether federal law independently
compels the same result, nor do we reach the question of whether DHCS's interpretation of section
14105.28 is entitled to deference.


We begin with a discussion of federal law.


I. Federal Law Governing Poststabilization Services Under Medicaid


A. Federal Medicaid statutes
Medicaid is governed by title XIX of the Social Security Act, codified at 42 U.S.C. § 1396 et seq.
(See Olszewski, supra, 30 Cal.4th at p. 809, 135 Cal.Rptr.2d 1, 69 P.3d 927.) As we have discussed,
title XIX requires Medicaid managed care plans to pay for emergency services provided to their
enrollees by out-of-network hospitals. (42 U.S.C. § 1396u–2(b)(2)(A)(i).)


In 2006, Congress amended title XIX to specify the payment amounts to which out-of-network
providers were entitled for emergency services, stating in relevant part, “Any provider of
emergency services that does not have in effect a contract with a Medicaid managed care entity
that establishes payment amounts for services furnished to a beneficiary enrolled in the entity's
Medicaid managed care plan must accept as payment in full no more than the amounts (less
any payments for indirect costs of medical education *156  and direct costs of graduate medical
education) that it could collect if the beneficiary received medical assistance under this subchapter
other than through enrollment in such an entity.” (42 U.S.C. § 1396u–2(b)(2)(D); Pub.L. No.
109–171, § 6085 (Feb. 8, 2006), 120 Stat. 121.) In other words, out-of-network providers are
compensated for the emergency care of managed care patients at the same rate the providers would
receive under a fee-for-service system.


As for poststabilization services, title XIX is silent except to state that Medicaid managed care
organizations must “comply with guidelines established under section 1395w-22(d)(2) of this title
(respecting coordination of post-stabilization care) in the same manner as such guidelines apply to
Medicare+Choice plans offered under part C of subchapter XVIII.” (42 U.S.C. § 1396u-2(b)(2)(A)
(ii).) Title 42 United States Code section 1395w-22(d)(2), in turn, requires Medicare+Choice plans
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to comply with administrative guidelines “relating to promoting efficient and timely coordination
of appropriate maintenance and post-stabilization care of an enrollee after the enrollee has been
determined to be stable.” In short, title XIX itself does not specify either when a Medicaid managed
care plan must pay for out-of-network poststabilization services or what rate the plan must pay.


B. Federal Medicaid regulations
CMS has promulgated one regulation pertaining to Medicaid poststabilization services, 42
C.F.R. part 438.114(e), which states, “Poststabilization care services are covered and paid for in
accordance with provisions set forth at [42 C.F.R.] § 422.113(c) of this chapter. In applying those
provisions, reference to ‘MA organization’ and ‘financially responsible’ must be read as reference
to the entities responsible for Medicaid payment, as specified in paragraph (b) of this section, and
payment rules governed by Title XIX of the Act and the States.” 6


6 We quote the current version of 42 C.F.R. part 438.114(e), which CMS promulgated in 2016.
(81 Fed.Reg. 27877 (May 6, 2016).) Among other things, the 2016 version added the phrase
“and payment rules governed by Title XIX of the Act and the States.” (Ibid.) Because we do
not resolve this appeal under federal law, we need not address the significance, if any, of the
differences between the current version of the regulation and the previous version.


**430  The second sentence of 42 C.F.R. part 438.114(e) addresses the fact that the cross-
referenced regulation, 42 C.F.R. part 422.113, is a Medicare regulation, 7  and thus some
substitution of terms is necessary to render it applicable in the *157  Medicaid context. Thus, for
purposes of applying 42 C.F.R. part 422.113(c) to Medicaid, 42 C.F.R. part 438.114(e) instructs us
to read “MA organization” (that is, Medicare Advantage 8  organization, see 42 C.F.R. § 422.1(a)(1)
(v)) as referring to the “entit[y] responsible for Medicaid payment,” such as a Medicaid managed
care organization. (See 42 C.F.R. § 438.114(b)(1) [listing Medicaid managed care organizations
(MCOs, see 42 C.F.R. § 438.2) among the “entities ... responsible for coverage and payment of
emergency services and poststabilization care services”].)


7 “Medicare is a federally funded medical insurance program for the elderly and
disabled.” (Fischer v. U.S. (2000) 529 U.S. 667, 671, 120 S.Ct. 1780, 146 L.Ed.2d 707.)


8 “[T]he Medicare Advantage program allows eligible Medicare beneficiaries the right
to obtain the statutorily mandated benefits, as well as a variety of additional benefits,
through privately run health plans.” (Roberts v. United Healthcare Services, Inc. (2016) 2
Cal.App.5th 132, 137–138, 206 Cal.Rptr.3d 158.)


42 C.F.R. part 422.113(c) defines under what circumstances a Medicare Advantage organization
is financially responsible for poststabilization services, whether provided “within or outside”
the Medicare Advantage organization's network. (42 C.F.R. § 422.113(c)(2).) Among other



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS438.114&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS438.114&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS422.113&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS438.114&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I8C122CF0135811E6ADFBB5FFBF6C00AE)&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=CP&fi=co_pp_sp_1037_27877&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1037_27877 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I8C122CF0135811E6ADFBB5FFBF6C00AE)&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=CP&fi=co_pp_sp_1037_27877&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1037_27877 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS438.114&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS422.113&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS422.113&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS438.114&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7fdd00001ca15 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS422.1&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_2c620000ea442 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS422.1&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_2c620000ea442 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS438.114&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS438.2&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000308395&pubNum=0000780&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RP&fi=co_pp_sp_780_671&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_671 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039507477&pubNum=0007053&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RP&fi=co_pp_sp_7053_137&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_137 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039507477&pubNum=0007053&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RP&fi=co_pp_sp_7053_137&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_137 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS422.113&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=42CFRS422.113&originatingDoc=Icf556410333311ea9c50eae3965d52d0&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_fcf30000ea9c4 





Dignity Health v. Local Initiative Health Care Authority of..., 44 Cal.App.5th 144...
257 Cal.Rptr.3d 422, Med & Med GD (CCH) P 306,688, 20 Cal. Daily Op. Serv. 223...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 12


circumstances, the Medicare Advantage organization “[i]s financially responsible (consistent with
[42 C.F.R.] § 422.214) for post-stabilization care services obtained within or outside the MA
organization” if those services are “pre-approved by a plan provider” or if “[t]he MA organization
does not respond to a request for pre-approval within 1 hour.” (42 C.F.R. § 422.113(c)(2)(i), (iii)
(A).) 9  Per the substitution guidelines of 42 C.F.R. part 438.114(e), the above rules apply equally
to Medicaid managed care organizations.


9 The requirement that a Medicare Advantage organization's financial responsibility be
“consistent with [42 C.F.R.] § 422.214” appears only in 42 C.F.R. part 422.113(c)(2)(i),
pertaining to financial responsibility for pre-approved poststabilization care. In contrast, 42
C.F.R. part 422.113(c)(2)(ii) and (iii), which under certain circumstances impose financial
responsibility for poststabilization care that is not pre-approved (such as when the Medicare
Advantage organization fails to respond to a request for pre-approval within one hour), do not
cross-reference 42 C.F.R. part 422.214. We assume for purposes of this appeal, however, that
a Medicare Advantage organization's financial responsibility under 42 C.F.R. part 422.113(c)
(2)(ii) and (iii) also must be consistent with 42 C.F.R. part 422.214.


Although 42 C.F.R. part 422.113 defines when a Medicare Advantage organization is financially
responsible for poststabilization services, it does not address the amounts the Medicare Advantage
organization must pay for those services. However, it cross-references another Medicare
regulation, 42 C.F.R. part 422.214, which does.


*158  42 C.F.R. part 422.214(b) states, in relevant part, that “[a]ny provider of services ... that does
not have in effect a contract establishing payment amounts for services furnished to a beneficiary
enrolled in an MA coordinated care plan, an MSA plan, or an MA private fee-for-service plan
must accept, as payment in full, the amounts ... that it could collect if the beneficiary were **431
enrolled in original Medicare.” 10  “Original Medicare” is defined elsewhere as “health insurance
available under Medicare Part A and Part B through the traditional fee-for service payment
system.” (42 C.F.R. § 422.2.)


10 42 C.F.R. part 422.214(b) applies to “section 1861(u) providers of service,” which includes
hospitals. (See section 1861(u) of the Social Security Act, codified at 42 U.S.C. § 1395x(u).)


The parties disagree as to the interpretation of these federal regulations. Defendant argues that
because 42 C.F.R. part 438.114(e) expressly incorporates 42 C.F.R. part 422.113(c), which in
turn cross-references 42 C.F.R. part 422.214, then by extension the Medicare payment rules in 42
C.F.R. part 422.214 apply in the Medicaid context as well. Accordingly, defendant contends, out-
of-network poststabilization services to Medicaid managed care patients are paid at the Medicaid
fee-for-service rate, which defendant asserts is the Medicaid equivalent of “original Medicare.”
The trial court agreed with this argument, concluding that “these federal regulations state that
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where post-stabilization services are provided by a non-contract/out-of-network provider ..., the
services are to be compensated at the state's Medicaid rates ....”


Plaintiffs contend that 42 C.F.R. part 438.114(e)’s incorporation of one Medicare regulation, 42
C.F.R. part 422.113(c), provides no basis to incorporate an additional Medicare regulation, 42
C.F.R. part 422.214, particularly when 42 C.F.R. part 422.214 refers to payment under “original
Medicare” and thus has no application in the Medicaid context without implicitly rewriting the
regulation. 11  Plaintiffs instead direct us to 42 C.F.R. part 438.114(e)’s reference to “payment rules
governed by Title XIX of the Act and the States.” Plaintiffs argue that because title XIX is silent
as to payment rates for out-of-network poststabilization services, *159  42 C.F.R. part 438.114(e)
necessarily leaves it to the states to determine the rates at which those services should be paid.
~(AOB 48-49)~


11 Comments by CMS in the Federal Register indicate that some construed 42 C.F.R. part
438.114(e) as literally requiring payment for out-of-network poststabilization services under
Medicaid at Medicare rates. CMS clarified this was not the case, stating that 42 C.F.R.
part 438.114(e) was “only intended to require coverage of post-stabilization care services in
accordance with the provisions at [42 C.F.R.] § 422.113(c) of this chapter but not to mandate
a payment rate using Medicare standards.” (81 Fed.Reg. 27749 (May 6, 2016).)


[5] We need not resolve the parties’ arguments under federal law, because we conclude below
that state law requires that poststabilization care by out-of-network providers under Medi-Cal be
reimbursed at the APR–DRG rates. We turn now to that discussion.


II. Out-of-network Poststabilization Care Does Not Constitute “Managed Care Inpatient
Days”


A. The term “managed care inpatient days” is ambiguous
[6] In interpreting state law, we begin as we must with the language of the statute. (Hubbard, supra,
38 Cal.App.5th at p. 135, 250 Cal.Rptr.3d 397.) “Managed care inpatient days” is not defined in
section 14105.28 or elsewhere in the Welfare and Institutions Code.


Plaintiffs claim the term is unambiguous on its face. They note that Medi-Cal is subject to two
payment systems, fee-for-service and managed care. Plaintiffs argue that in specifically exempting
“managed care inpatient days” from the APR-DRG methodology, the Legislature thus indicated
**432  that the APR-DRG methodology was limited to fee-for-service inpatient days. In other
words, plaintiffs’ position is that if a managed care plan is financially responsible for inpatient
services, whether in-network or out-of-network, those services constitute “managed care inpatient
days” exempt from the APR–DRG rates.
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The trial court interpreted the term “managed care inpatient days” differently, concluding it
referred to care pursuant to a contract between a managed care plan and an in-network provider.
The trial court said, “[W]here services are contracted for, there is no need to apply the APR-
DRG rates, and it is logical for § 14105.28(b)(1)(B) to exclude contract/in-network providers from
the payment scheme.” DHCS in its amicus curiae brief similarly argues that “ ‘[m]anaged care
inpatient days’ refers to services provided by hospitals that are part of a managed care plan, i.e.
in-network hospitals.”


Plaintiffs’ interpretation and the trial court's and DHCS's alternative construction of the term
“managed care inpatient days” are reasonable under the term's plain language, and we do not agree
with plaintiffs that the term is unambiguous. (See Hubbard, supra, 38 Cal.App.5th at p. 136, 250
Cal.Rptr.3d 397 [statute susceptible to “more than one reasonable interpretation ... is ambiguous”].)
As set forth below, when the term is read in the context of the legislative history of *160
section 14105.28 and the previous statute regulating payments for out-of-network poststabilization
services, as well as the statement of legislative intent in section 14105.28 itself, we conclude the
trial court's and DHCS's interpretation is the correct one. 12


12 The parties argue extensively as to whether we should defer to DHCS's interpretation as the
agency in charge of Medi–Cal. To be clear, we reach our holding through our own analysis
of the statutory language and legislative history and need not decide whether DHCS's
interpretation is entitled to deference.


B. Legislative history
[7] As best as we can determine, prior to September 2008, California law did not set rates for
out-of-network poststabilization care provided to Medi-Cal managed care patients. According to
the one case we have found on the subject, payment for these services instead was determined
under principles of quantum meruit. (Children's Hospital, supra, 226 Cal.App.4th at p. 1274,
172 Cal.Rptr.3d 861.) Children's Hospital concerned out–of-network poststabilization services
provided between July 31, 2007 and June 1, 2008. (Id. at p. 1266, 172 Cal.Rptr.3d 861.) The court
held that the hospital was entitled to “ ‘the reasonable and customary value’ ” of its poststabilization
services pursuant to California Code of Regulations, title 28, section 1300.71, subdivision (a)(3)
(B), a claims settlement regulation applying to medical services provided to enrollees in managed
care plans in general, both Medi-Cal and otherwise. 13  (Children's Hospital, at p. 1271, 172
Cal.Rptr.3d 861.) The court further held that the “reasonable and customary value” standard
“embodies the concept of quantum meruit,” and that the agency adopting the regulation, the
Department of **433  Managed Health Care, intended that “value disputes be resolved by the
courts.” (Id. at pp. 1273–1274, 172 Cal.Rptr.3d 861.)
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13 Children's Hospital acknowledged that federal law required the managed care plan to pay
for out-of-network emergency services at the Medi–Cal fee-for-service rate (Children's
Hospital, supra, 226 Cal.App.4th at p. 1266, 172 Cal.Rptr.3d 861), but did not cite 42
C.F.R. part 438.114(e) or address whether federal law governed payment amounts for
out-of-network poststabilization services. “[C]ases are not authority for issues not raised
or decided.” (Mintz v. Blue Cross of California (2009) 172 Cal.App.4th 1594, 1607, 92
Cal.Rptr.3d 422.) We therefore draw no inference from Children's Hospital’s silence as to
the applicability of federal law.


This changed in 2008, when the Legislature enacted Welfare and Institutions Code former section
14091.3, effective September 30 of that year. (Stats. 2008, ch. 758, § 42.) Former section 14091.3,
subdivision (c) defined the payment amounts a Medi-Cal managed care plan must pay for certain
out-of-network services, including emergency and poststabilization services. 14  The Legislature
enacted the statute in part to comply with Congress's *161  amendment to the Social Security Act
limiting payment of Medicaid out-of-network emergency services to the fee-for-service rate. (See
Assem. Conc. Sen. Amends. to Assem. Bill No. 1183 (2007–2008 Reg. Sess.), as amended Sept.
15, 2008, p. 2 [“This provision is intended to comply with federal law limits on emergency care
charges to Medicaid managed care plans”].)


14 Former section 14091.3, subdivision (c), stated, “Any hospital that does not have in effect
a contract with a Medi–Cal managed care health plan ... that establishes payment amounts
for services furnished to a beneficiary enrolled in that plan shall accept as payment in full,
from all these plans, the following amounts ....”


Former section 14091.3 required plans to pay for out-of-network emergency inpatient services
at an average per diem contract rate pursuant to former section 14166.245, with certain
adjustments. (Former § 14091.3, subd. (c)(2).) The statute required plans to pay for out-of-network
poststabilization services “consistent with” 42 C.F.R. part 438.114(e), the federal Medicaid
regulation governing poststabilization care. 15  (Former § 14091.3, subd. (c)(3).)


15 Former section 14091.3, subdivision (c)(3) read in full, “For poststabilization services
following an emergency admission, payment amounts shall be consistent with subdivision
(e) of Section 438.114 of Title 42 of the Code of Federal Regulations. This paragraph
shall only be implemented to the extent that contract amendment language providing for
these payments is approved by CMS. For purposes of this paragraph, this payment amount
shall apply to all hospitals, including hospitals that contract with the department under the
Medi–Cal Selective Provider Contracting Program pursuant to Article 2.6 (commencing with
Section 14081).”


In explaining this latter provision governing poststabilization care, an Assembly Budget
Committee analysis issued shortly before the statute's enactment stated that payment for out-of-
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network poststabilization services was “subject to the equivalent of the payment that a provider
would receive for the same service provided to a fee-for-service Medi-Cal enrollee.” (Assem.
Conc. Sen. Amends. to Assem. Bill No. 1183 (2007–2008 Reg. Sess.), as amended Sept. 15,
2008, p. 2.) Thus, our Legislature interpreted federal law as defendant does, equating payment
“consistent with” 42 C.F.R. part 438.114(e) with payment at the fee-for-service rate. Accordingly,
from 2008 to 2012, DHCS annually issued “All Plan Letters” setting specific payment amounts for
out-of-network poststabilization services based on fee-for-service rates calculated under former
section 14166.245. 16  (See Cal. Dept. of Health Care Services, MMCD All Plan Letters 08–010,
Nov. 10, 2008; 09–013, June 29, 2009; 10–008, July 6, 2010; 11–017, July 18, 2011; 12–004, July
13, 2012.) 17


16 Although the rates for emergency and poststabilization services were calculated according to
former section 14166.245, they were not identical because the rates for emergency services
did not take into account specified exemptions that applied to poststabilization services.
(DHCS, MMCD All Plan Letter 08-010, Nov. 10, 2008).)


17 We take judicial notice of the All Plan Letters cited herein. (Evid. Code, § 452.)


**434  Former section 14091.3 also contained a sunset provision repealing itself as of January 1,
2011 unless a statute enacted before the sunset date deleted *162  or extended that date. (Former
§ 14091.3, subd. (f).) The Legislature extended the sunset date in 2010 and 2011. (Stats. 2010, ch.
717, § 147; Stats. 2011, ch. 3, § 92.)


The Legislature last amended former section 14091.3 in 2012, in anticipation of the
implementation of the APR-DRG rates pursuant to section 14105.28. (Stats. 2012, ch. 23, § 81.)
The Legislature added subdivision (c)(2) to former section 14091.3 stating that “[t]he rates ... for
emergency inpatient services and poststabilization services [listed in former section 14091.3] shall
remain in effect only until [DHCS] implements the payment methodology based on diagnosis-
related groups pursuant to Section 14105.28.” A new subdivision (c)(3) further stated that, “[u]pon
implementation of” the APR-DRG methodology, “any [out-of-network] hospital ... shall accept
as payment in full for inpatient hospital services, including both emergency inpatient services
and poststabilization services related to an emergency medical condition, the payment amount
established pursuant to the methodology developed under Section 14105.28.”


The Legislature also amended former section 14091.3's sunset provision, now labeled subdivision
(g), to state that section 14091.3 “shall become inoperative on July 1, 2013, and, as of January
1, 2014, is repealed,” absent enactment of a statute deleting or extending those dates. Although
neither the amended former section 14091.3 nor its legislative history indicates why those specific
sunset dates were chosen, the parties do not dispute that DHCS implemented the APR-DRG
methodology “on or about July 1, 2013.” (Cal. Dept. of Health Care Services, MMCD All Plan
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Letter 13-004, Feb. 12, 2013.) The Legislature took no further action regarding former section
14091.3, which under its own terms became inoperative on July 1, 2013, and repealed on January
1, 2014.


C. Analysis
The 2012 amendments to former section 14091.3 make clear the Legislature's intent to apply
the APR-DRG rates to out-of-network inpatient poststabilization services in place of the rates
implemented under former section 14091.3. The Legislature expressly so stated, and amended
former section 14091.3 to become inoperative on the same date DHCS implemented the APR-DRG
rates. We must interpret section 14105.28 “consistent with the Legislature's apparent purpose and
intention.” (Hubbard, supra, 38 Cal.App.5th at p. 135, 250 Cal.Rptr.3d 397.) Thus, we conclude,
as did the trial court, that section 14105.28’s exclusion of “managed care inpatient days” from the
APR-DRG rates excludes inpatient poststabilization care provided under a managed care contract,
i.e., in-network care. In sum, out-of-network inpatient poststabilization care is subject to the APR–
DRG rates.


*163  Plaintiffs urge us to draw a different conclusion from the legislative history. They argue
that the Legislature, by enacting former section 14091.3, demonstrated that the Legislature knew
how expressly to specify payment rates for out-of-network services if the Legislature so chose,
yet that express language is absent from section 14105.28. Plaintiffs quote other sections of the
Welfare and Institutions, Health and Safety, and Insurance Codes expressly distinguishing between
in-network and out-of-network services as well. Plaintiffs also contend that by permitting former
section 14091.3 to sunset, the Legislature chose to abandon the express scheme outlined in that
statute, and that we should not read into section 14105.28 **435  the express language from the
now-repealed section 14091.3.


We do not deny that resolving the question presented in this appeal would be more straightforward
had the Legislature not allowed section 14091.3 to sunset or had it stated specifically in section
14105.28 or elsewhere whether the APR-DRG rates applied to out-of-network managed care
inpatient poststabilization services. To accept plaintiffs’ interpretation of the legislative history,
however, would require us to conclude that the Legislature, having set specific payment rates
for out-of-network poststabilization services beginning in 2008, and having stated its intention
to continue setting those rates under the new APR–DRG methodology, suddenly reversed course
completely, not through any affirmative act but merely by allowing former section 14091.3 to
sunset on its own terms.


Such a conclusion is unreasonable, particularly in light of the fact that the amended sunset date for
former section 14091.3 coincided with the implementation of the APR-DRG rates. The reasonable
conclusion is that the sunset provision worked as intended, repealing former section 14091.3 when
implementation of the APR-DRG rates rendered the statute no longer necessary.
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Our interpretation is consistent with the statement of legislative intent in section 14105.28 itself.
Subdivision (a) lists 10 goals the Legislature hoped to “more effectively ensure[ ]” through the
APR-DRG methodology, including “[i]mprovement of fairness so that different hospitals receive
similar payment for similar care and payments to hospitals are adjusted for significant cost
factors that are outside the hospital's control”; “[e]ncouragement of administrative efficiency and
minimizing administrative burdens on hospitals and the Medi-Cal program”; and “[s]implification
of the process for determining and making payments to the hospitals.” (§ 14105.28, subd. (a)(4),
(5), (7).) These goals could not be achieved if, as plaintiffs argue, section 14105.28 does not apply
the APR-DRG rates to out-of-network poststabilization services and hospitals may instead charge
whatever rates they choose.


*164  We reject plaintiffs’ contention that our interpretation “ ‘read[s] into [section 14105.28]
language it does not contain or elements that do not appear on its face.’ ” Specifically, plaintiffs
claim that to interpret section 14105.28 as we have requires inserting the term “ ‘in-network’ ”
before the term “ ‘managed care inpatient days.’ ” As we have discussed, the term “managed
care inpatient days” can be interpreted to refer to inpatient care provided pursuant to a managed
care contract, which necessarily would exclude out-of-network care. Our interpretation requires
no addition or omission of terms or manipulation of the language beyond its reasonable meaning.
Further, our interpretation is consistent with the legislative history and intent of section 14105.28,
while plaintiffs’ interpretation is not. 18


18 Plaintiffs observe that DHCS has taken the position that elective inpatient services provided
by out-of-network hospitals, unlike emergency and poststabilization inpatient services, are
not subject to the APR-DRG rates. DHCS confirms this position in its amicus curiae
brief. Plaintiffs argue DHCS's position regarding elective services is inconsistent with its
interpretation of “ ‘managed care inpatient days’ ” as referring only to in-network services.
Plaintiffs argue that if “ ‘managed care inpatient days’ ” refers only to in-network services,
then all out-of-network services must be subject to the APR-DRG rates, including out-of-
network elective services.
Our holding does not depend on deference to DHCS's interpretation of section 14105.28, and
the only question before us is whether out-of-network inpatient poststabilization treatment
under Medi-Cal is subject to the APR-DRG rates. We need not decide whether DHCS's
interpretation is internally consistent, or what reimbursement amounts would be required
under Medi–Cal for other categories of medical services delivered by out-of-network
providers.


**436  Plaintiffs argue that our interpretation of “ ‘managed care inpatient days’ ” to refer
only to care provided according to a managed care contract renders that exclusion surplusage,
because the contract clauses of the federal and state Constitutions already shield in-network rates
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from legislative interference. (See U.S. Const., art. I, § 10, cl. 1 [“No State shall ... pass any ...
Law impairing the Obligation of Contracts ....”]; Cal. Const., art. I, § 9 [“law impairing the
obligation of contract may not be passed”]). Plaintiffs’ argument in fact supports our interpretation:
Assuming arguendo that laws regulating contracted rates would violate constitutional protections
for contractual obligations, the Legislature logically would exempt contracted rates from section
14105.28 expressly to maintain the statute's constitutionality.


Plaintiffs argue that if out-of-network poststabilization services are subject to the APR-DRG
rates, then a managed care plan would never exercise its option under Health and Safety Code
section 1262.8 to transfer the patient to an in-network hospital rather than authorize the out-of-
network hospital to provide the care. Plaintiffs argue this would render that statutory provision
superfluous, which could not have been the Legislature's intent. Plaintiffs’ argument assumes that
the APR–DRG rates are less than what the plan would *165  pay to an in-network hospital for
poststabilization care, and therefore a plan would have no reason to transfer the patient to an in-
network provider and incur greater costs.


We reject this argument for three independent reasons. First, we question the assumption that
if the APR-DRG rates apply there would be no purpose to an out-of-network hospital seeking
authorization from a managed care plan. It is conceivable a plan might have a contracted rate with
an in-network hospital below the APR–DRG rates for particular services, or that there might be
other reasons besides cost for the plan to transfer the patient.


Second, former section 14091.3, which mandated that out-of-network poststabilization care be
paid at the Medi-Cal fee-for-service rates, was enacted during the same legislative session as the
current version of Health and Safety Code section 1262.8, and the two statutes coexisted for years.
(See Stats. 2008, ch. 603, § 2 p. 4306; Stats. 2008, ch. 758, § 42 p. 5450.) Assuming arguendo
that applying those state-set rates rendered meaningless the choice under Health and Safety Code
section 1262.8 to transfer the patient, the Legislature approved of such an outcome.


Finally, plaintiffs’ argument does not recognize that Health and Safety Code section 1262.8 is
not specific to Medi-Cal, but applies to all “health care service plans” licensed under specified
provisions of the Health and Safety Code. (Health & Saf. Code, §§ 1262.8, subd. (m)(1), 1345,
subd. (f).) Thus, the statute remains vital independent of any interpretation of section 14105.28.


Plaintiffs argue that if managed care plans are never obliged to pay more than the APR-DRG
rates for out-of-network poststabilization care, they will have no financial incentive to contract
with out-of-network hospitals, and instead “can simply compel those out-of-network hospitals to
accept rates to which they never agreed.” Plaintiffs contend this would thwart federal and state law
requiring managed care **437  plans to “maintain an adequate network of contracted/in-network
hospitals.”
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Defendant counters that plaintiffs’ interpretation of section 14105.28 would allow out-of-network
hospitals “to collect exorbitant and arbitrary amounts” for poststabilization services, thus “placing
a potentially crippling burden on the Medi-Cal program.” Amici curiae join in the policy debate
as well.


Whatever the merits of these arguments, policy considerations are for the Legislature to address.
We cannot override the Legislature's intent, embodied in the language and legislative history of
section 14105.28 and former section 14091.3, to apply the APR-DRG rates to out-of-network
poststabilization services.


*166  [8] A group of hospitals 19  filed an amicus brief in support of plaintiffs arguing inter alia that
a federal regulation, 42 C.F.R. part 438.6(c), prohibits states from directing a managed care plan's
expenditures, and therefore the Legislature and DHCS could not mandate that out-of-network
poststabilization services be paid at the APR-DRG rates or any other rate. Plaintiffs do not argue
this point on appeal. “An amicus curiae ordinarily must limit its argument to the issues raised
by the parties on appeal, and a reviewing court need not address additional arguments raised by
an amicus curiae.” (Bullock v. Philip Morris USA, Inc. (2011) 198 Cal.App.4th 543, 572, 131
Cal.Rptr.3d 382.) We therefore decline to address the applicability of 42 C.F.R. part 438.6(c) to
this case. (Bullock, at p. 572, 131 Cal.Rptr.3d 382.)


19 The hospitals are Miller Children's & Women's Hospital of Long Beach, Pomona Valley
Hospital Medical Center, Valley Children's Hospital, NorthBay Medical Center, Long Beach
Medical Center, Lucille Salter Packard Children's Hospital at Stanford, Stanford Health Care,
Orange Coast Medical Center, El Camino Hospital, and Saddleback Medical Center.


DISPOSITION


The judgment is affirmed. Defendant is awarded its costs on appeal.


Rothschild, P. J., and Weingart, J., *


All Citations


44 Cal.App.5th 144, 257 Cal.Rptr.3d 422, Med & Med GD (CCH) P 306,688, 20 Cal. Daily Op.
Serv. 223, 2020 Daily Journal D.A.R. 137
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31 Cal.4th 1175
Supreme Court of California


Felicia Kay EASTBURN, a Minor, etc., et al., Plaintiffs and Appellants,
v.


REGIONAL FIRE PROTECTION AUTHORITY et al., Defendants and Respondents.


No. S107792.
|


Dec. 18, 2003.


Synopsis
Background: Minor child and her parents sued public entities that provided 911 emergency
dispatch services, alleging that minor suffered injuries based on failure to provide prompt
emergency response to 911 call. The Superior Court, San Bernardino County, John P. Vander Feer,
J., sustained public entities' demurrer without leave to amend and entered judgment of dismissal.
Minor and parents appealed. The Court of Appeal affirmed. The Supreme Court granted review,
superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Chin, J., held that public entities, as providers of emergency
services, had qualified immunity pursuant to statute.


Affirmed.


Opinion, 119 Cal.Rptr.2d 655, superseded.


West Headnotes (5)


[1] Municipal Corporations Nature and grounds of liability
The intent of the Tort Claims Act, which provides that a public entity is not liable for
an injury except as otherwise provided by statute, is to confine potential governmental
liability, not expand it. West's Ann.Cal.Gov.Code § 815(a).


145 Cases that cite this headnote
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[2] Health Paramedics in general
Municipal Corporations Health and education
Public Employment Particular torts
Statute providing that neither a public entity nor emergency rescue personnel are liable
for any injury caused by action taken within scope of their employment, unless action was
performed in bad faith or in grossly negligent manner, does not impose a general duty
upon emergency personnel to provide assistance whenever and wherever summoned, but
merely defines the level of negligence that will result in the imposition of liability once
assistance is rendered. West's Ann.Cal.Health & Safety Code § 1799.107(b).


53 Cases that cite this headnote


[3] Municipal Corporations Particular Officers and Official Acts
Public Employment State, local, and other non-federal personnel in general
Statute providing qualified immunity from liability for public entities and emergency
rescue personnel applies to 911 emergency dispatching. West's Ann.Cal.Health & Safety
Code § 1799.107.


33 Cases that cite this headnote


[4] Municipal Corporations Particular Officers and Official Acts
Public entities that provided 911 emergency dispatch services had qualified immunity,
pursuant to statute providing such immunity to public entities and emergency rescue
personnel providing emergency services, in action by minor and her parents alleging that
minor suffered injuries based on failure to provide prompt emergency response to 911 call;
public entities were immune under the statute in the absence of a showing of bad faith
or gross negligence, and minor and her parents failed to identify an independent statutory
basis for imposing liability on public entities, as required under the Tort Claims Act. West's
Ann.Cal.Health & Safety Code § 1799.107; West's Ann.Cal.Gov.Code § 815.


See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 136 et seq.; Cal. Jur. 3d, Healing
Arts and Institutions, § 317.
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[5] Pleading Amendment or Further Pleading After Demurrer Sustained
Following sustaining of demurrer, minor and her parents were not permitted to amend
their complaint against public entities, which alleged that minor suffered injuries based
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on entities' failure to provide prompt emergency response to 911 call; public entities had
qualified immunity, pursuant to statute, for acts other than those performed in bad faith
or in a grossly negligent manner, and the alleged act of putting parents “on hold” did not
amount to gross negligence or bad faith. West's Ann.Cal.Health & Safety Code § 1799.107.
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CHIN, J.
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in responding to a 911 call. We conclude that, based on applicable statutory provisions and the
legislative policies underlying them, no statute imposes direct liability on public entities in such
situations (see Gov.Code, §§ 815, 815.6 [direct liability for breach of statutory mandatory duty] ),
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and vicarious liability (see Gov.Code, §§ 815.2, subd. (a), 820) is limited to cases involving gross
negligence or bad faith (Health & Saf.Code, § 1799.107 (hereafter section 1799.107)). Plaintiffs
have failed to plead facts disclosing any acts of gross negligence or bad faith on the part of
defendants or their employees, and they presently assert no additional facts that might justify an
amended complaint. Accordingly, we will affirm the judgment of the Court of Appeal, which had
affirmed a judgment of dismissal in favor of defendants.


*1179  Because this case reaches us after the trial court sustained defendants' demurrers, we
assume the facts alleged in plaintiffs' complaint are true. Defendants named in the complaint
included the Regional Fire Protection Authority, the Barstow Fire Protection District, and
(following amendment to the complaint) the City of Victorville. The complaint alleged defendants
are public entities providing “emergency dispatch services for 911 callers.” Defendants allegedly
had a duty to exercise reasonable care in staffing and training emergency dispatch personnel, in
promulgating reasonable guidelines for handing 9l1 calls, and in responding to such calls. The
complaint also alleged that plaintiff Felicia Kay Eastburn, then three years old, suffered an electric
shock while bathing, and that although her parents informed defendants' 911 emergency dispatcher
of the injury, defendants “failed to dispatch emergency personnel with emergency equipment, so
that Plaintiff [the minor] ***554  was denied early and prompt medical attention.”


As a result of being deprived of prompt medical care, Felicia allegedly suffered permanent,
debilitating injuries for which she sought general, special, and punitive damages from defendants.
Plaintiffs further alleged that defendants acted “negligent[ly] and careless[ly]” and in “willful,
wanton and ... conscious disregard of the rights of the safety of the general public, including
Plaintiff,” thus demonstrating malice and justifying a punitive damages award. Felicia's parents,
plaintiffs Herbert and Lori Eastburn, alleged they suffered related damages and incurred expenses.


The trial court sustained defendants' demurrers without leave to amend, and plaintiffs appealed
from the subsequent judgment of dismissal. The Court of Appeal affirmed the judgment on the
ground that, “under Government Code section 815 and Health and Safety Code section 1799.107,
defendants are immune from liability except for bad faith or grossly negligent conduct, which
plaintiffs admittedly cannot allege.” (Fn.omitted.) We agree and will affirm.


1. Applicable Statutes
[1]  The California Tort Claims Act provides that “[a] public entity is not liable for **658  an
injury,” “[e]xcept as otherwise provided by statute.” (Gov.Code, § 815, subd. (a).) As that language
indicates, the intent of the Tort Claims Act is to confine potential governmental liability, not expand
it. (Zelig v. County of Los Angeles (2002) 27 Cal.4th 1112, 1127, 119 Cal.Rptr.2d 709, 45 P.3d
1171(Zelig ).) We first must determine whether any statute imposesdirect liability on defendant
agencies here. At oral argument, plaintiffs' counsel suggested that Government Code section 820,
subdivision (a), applied. But that section provides only that public employees are liable for injuries



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.2&originatingDoc=Ie2fe70e9fa6f11d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS820&originatingDoc=Ie2fe70e9fa6f11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1799.107&originatingDoc=Ie2fe70e9fa6f11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1799.107&originatingDoc=Ie2fe70e9fa6f11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815&originatingDoc=Ie2fe70e9fa6f11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1799.107&originatingDoc=Ie2fe70e9fa6f11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815&originatingDoc=Ie2fe70e9fa6f11d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002314532&pubNum=4645&originatingDoc=Ie2fe70e9fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002314532&pubNum=4645&originatingDoc=Ie2fe70e9fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002314532&originatingDoc=Ie2fe70e9fa6f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS820&originatingDoc=Ie2fe70e9fa6f11d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS820&originatingDoc=Ie2fe70e9fa6f11d9bf60c1d57ebc853e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 





Eastburn v. Regional Fire Protection Authority, 31 Cal.4th 1175 (2003)
80 P.3d 656, 7 Cal.Rptr.3d 552, 03 Cal. Daily Op. Serv. 10,923...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


from their acts or omissions in the scope of their employment to the *1180  same extent as private
persons, unless otherwise provided by statute. As we recently observed, no similar provision makes
public agencies liable for their own negligent conduct or omission to the same extent as a private
person or entity. (Zelig, supra, 27 Cal.4th at pp. 1127–1128, 119 Cal.Rptr.2d 709, 45 P.3d 1171.)


Government Code section 815.6, makes a public entity directly liable for its breach of a statutory
“mandatory duty,” but with the exception of Health and Safety Code section 1799.107, discussed
below, plaintiffs cite, and we have found, no statutory provision declaring or defining a public
agency's duty of care with respect to handling 911 emergency calls. Civil Code section 1714
imposes a general duty of care on all persons but, as we explain below in connection with our
discussion of Ma v. City and County of San Francisco (2002) 95 Cal.App.4th 488, 115 Cal.Rptr.2d
544 (Ma ), section 1714 is an insufficient statutory basis for imposing direct liability on public
agencies.


Government Code section 815.2, subdivision (a), makes a public entity vicariously liable for its
employee's negligent acts or omissions within the scope of employment (see Gov.Code, § 820),
but section 815.2, subdivision (b), adds the important qualification that a public entity is not liable
for injuries committed by an employee who is immune from liability for such injuries. Once again,
Health and Safety Code section 1799.107 is the only statute we have found pertaining to the subject
of the liability and immunity of public employees performing emergency rescue services such as
911 dispatching.


In our view, therefore, the critical statute at issue here is section 1799.107. This statute provides
in pertinent part: “(a) [A] ***555  qualified immunity from liability shall be provided for public
entities and emergency rescue personnel providing emergency services.[¶] (b) [N]either a public
entity nor emergency rescue personnel shall be liable for any injury caused by an action taken
by the emergency rescue personnel acting within the scope of their employment to provide
emergency services, unless the action taken was performed in bad faith or in a grossly negligent
manner.” (Italics added.)


Section 1799.107, subdivision (d), defines “emergency rescue personnel” to mean “any person
who is an officer, employee, or member of a fire department or fire protection or firefighting agency
of the federal government, the State of California, a city, county, city and county, district, or other
public or municipal corporation or political subdivision of this state, or of a private fire department,
whether that person is a volunteer or partly paid or fully paid, while he or she is actually engaged
in providing emergency services as defined by subdivision (e).”


Finally, subdivision (e) of section 1799.107 provides that “emergency services” includes “first
aid and medical services, rescue procedures and *1181  transportation, or other related activities
necessary to insure the health or safety of a person in imminent peril.” (Italics added.)
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2. The Zepuda and Ma Decisions
Two appellate cases have expressed somewhat conflicting views regarding the reach of section
1799.107, and the liability of public agencies providing emergency rescue services. (See Ma,
supra, 95 Cal.App.4th 488, 115 Cal.Rptr.2d 544;Zepeda v. City of Los Angeles (1990) 223
Cal.App.3d 232, 272 Cal.Rptr. 635(Zepeda ).) We believe the following review of these cases
demonstrates that Zepeda more correctly interprets section 1799.107.


In Zepeda, supra, 223 Cal.App.3d 232, 272 Cal.Rptr. 635, the plaintiffs' decedent had **659
been shot in the neck, but city paramedics who were summoned to the scene allegedly refused to
render medical aid until the police arrived. After the decedent died of his wounds, the plaintiffs
sued the city for wrongful death damages but the trial court sustained its demurrer and dismissed
the plaintiffs' action. The appellate court affirmed, observing that “[a]s a general rule, one has no
duty to come to the aid of another,” absent some special relationship between the parties. (Id. at p.
235, 272 Cal.Rptr. 635, citing, e.g., Williams v. State of California (1983) 34 Cal.3d 18, 23, 192
Cal.Rptr. 233, 664 P.2d 137;Rest.2d Torts, § 323; see also Zelig, supra, 27 Cal.4th at pp. 1128–
1129, 119 Cal.Rptr.2d 709, 45 P.3d 1171.)


According to Zepeda, these principles likewise apply to law enforcement and emergency rescue
personnel employed by public entities: “Therefore, recovery has been denied for injuries caused
by the failure to investigate or respond to requests for assistance where the police had not
induced reliance on a promise, express or implied, that they would provide protection. [Citations.]”
(Zepeda, supra, 223 Cal.App.3d at p. 235, 272 Cal.Rptr. 635.)Zepeda rejected the argument that
Health and Safety Code section 1799.107 establishes a mandatory duty (see Gov.Code, § 815.6)
on the part of public agencies to provide emergency services to the public. Instead, in Zepeda 's
view, this section provides a qualified immunity for public agencies and their emergency rescue
personnel by limiting their liability to acts of gross negligence or bad faith.


[2]  As Zepeda states, “the statute does not impose a general duty upon emergency personnel
to provide assistance whenever and wherever summoned. Subdivision (b) ***556  [of section
1799.107] merely defines the level of negligence that will result in the imposition of liability
once assistance is rendered.... Had the Legislature desired to impose upon emergency personnel
the mandatory duty to render aid, it could easily have said so.” (Zepeda, supra, 223 Cal.App.3d
at p. 237, 272 Cal.Rptr. 635.) Thus, Zepeda concluded that because the defendant city owed no
mandatory statutory duty to the plaintiffs, and its paramedics had no statutory or common law
duty to provide assistance, the *1182  trial court properly sustained the city's demurrer. Zepeda, if
correct, strongly supports defendants' argument here that they are entitled to a qualified immunity
from plaintiffs' action.
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The Ma decision, on the other hand, would support a theory of potential liability to plaintiffs in this
case. Finding Health and Safety Code section 1799.107 inapplicable to 911 dispatchers, the Ma
court nonetheless held that a public agency and its dispatchers owe the public a mandatory duty
of care arising from the common law duty to act with reasonable care that is embodied in Civil
Code section 1714. We disagree. As will appear, section 1714, standing alone, fails to provide the
requisite statutory basis for public entity liability required by Government Code sections 815 and
815.6. We further conclude that Ma erred in holding Health and Safety Code section 1799.107
inapplicable to 911 dispatchers and their public employers. In our view, Zepeda correctly held that
the section indeed applies, and provides a qualified or limited immunity to such persons.


In Ma, the plaintiffs' decedent Chan experienced difficulty in breathing from an asthma attack. Her
family drove her to a nearby hospital, which unfortunately could not provide emergency medical
services. A hospital security guard called defendant city's 911 medical emergency number to report
Chan's distress and breathing difficulty. Perhaps due to language differences or confusion as to
whether Chan was reacting to a drug overdose, but in any event allegedly violating the city's
dispatching protocols, the 911 dispatcher merely summoned police officers to the scene, and they
then called for paramedics. Although the total elapsed time between the 911 call and the arrival of
medical assistance was only 20 minutes, Chan died before the paramedics could reach her. (See
Ma, supra, 95 Cal.App.4th at pp. 495–501, 115 Cal.Rptr.2d 544.)


The Ma plaintiffs sued the city for damages, but the trial court granted the city summary judgment,
concluding that it owed the plaintiffs no duty of care and, in any event, it was entitled to the
discretionary act **660  immunity in Government Code section 820.2. On appeal, the Ma court
disagreed with both holdings. Without acknowledging the provisions of Government Code section
815, requiring a statutory basis for direct public entity liability, the Ma court, “employing a
traditional common law duty analysis,” held that the city owed its citizens the general duty
of ordinary care embodied in Civil Code section 1714. (Ma, supra, 95 Cal.App.4th at p. 502,
115 Cal.Rptr.2d 544.) Using traditional tort analysis (i.e., balancing the factors enumerated in
Rowland v. Christian (1968) 69 Cal.2d 108, 112–113, 70 Cal.Rptr. 97, 443 P.2d 561, including
the foreseeability and certainty of harm, the close connection with and moral blame of the
defendant's conduct, the policy of preventing future harm, etc.), the Ma court concluded that “all
the individual Rowland factors favor duty overwhelmingly.” (Ma, supra, 95 Cal.App.4th at p. 511,
115 Cal.Rptr.2d 544.)


*1183  As for the city's possible qualified immunity under section 1799.107, the Ma ***557
court found the section inapplicable to 911 emergency dispatchers. Contrary to the assumptions of
both parties in Ma, the appellate court concluded that “the legislative history of section 1799.107,
including that relating to subsequent attempts to amend the section, leads us to conclude that the
limited immunity codified in section 1799.107 does not extend to 911 dispatching.” (Ma, supra,
95 Cal.App.4th at p. 513, 115 Cal.Rptr.2d 544.) The court focused on the statutory definition
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of “emergency rescue personnel” in section 1799.107, subdivision (d), namely, persons who
are employed by a federal, state, or municipal fire department, fire protection, or firefighting
agency while “actually engaged in providing emergency services as defined in subdivision (e).”
In Ma's view, 911 dispatchers are not persons providing such emergency services. Instead, Ma
found that the provision was enacted “specifically to shield from potential liability firefighters
engaged in rescue operations not involving fire suppression activities....” (Ma, supra, at p. 516,
115 Cal.Rptr.2d 544, italics added; see Lewis v. Mendocino Fire Protection Dist. (1983) 142
Cal.App.3d 345, 346–347, 190 Cal.Rptr. 883.)


Having found a mandatory duty to the plaintiffs arising from Civil Code section 1714, and having
concluded that Health and Safety Code section 1799.107 was inapplicable to 911 dispatching, Ma
reversed a summary judgment in the city's favor and remanded the case for trial. (Ma, supra, 95
Cal.App.4th at p. 520, 115 Cal.Rptr.2d 544.) If Ma were correct, plaintiffs would be entitled to
similar relief here.


3. Discussion
We think that Ma erred in concluding that Civil Code section 1714, and the common law principles
it codified, were alone sufficient bases for imposing direct tort liability on a public entity. As
previously noted, “[a] public entity is not liable for an injury,” “[e]xcept as otherwise provided by
statute.” (Gov.Code, § 815.) In other words, direct tort liability of public entities must be based on
a specific statute declaring them to be liable, or at least creating some specific duty of care, and not
on the general tort provisions of Civil Code section 1714. Otherwise, the general rule of immunity
for public entities would be largely eroded by the routine application of general tort principles.
(See, e.g., Zelig, supra, 27 Cal.4th at pp. 1131–1132, 119 Cal.Rptr.2d 709, 45 P.3d 1171;Hoff v.
Vacaville Unified School Dist. (1998) 19 Cal.4th 925, 932, 80 Cal.Rptr.2d 811, 968 P.2d 522, and
cases cited.) As Zelig observed, quoting from an earlier case, “ ‘ “the intent of the [Tort Claims
Act] is not to expand the rights of plaintiffs in suits against governmental entities, but to confine
potential governmental liability to rigidly delineated circumstances....” ’ ” (Zelig, supra, at p. 1127,
119 Cal.Rptr.2d 709, 45 P.3d 1171.)


*1184  As for a public agency's vicarious liability based on its own employee's act or omission
(see Gov.Code, § 815.2, subd. (a)), we believe the Ma court also erred in concluding that, based on
legislative history including failed proposed amendments, the city and its 911 dispatchers lacked
qualified immunity under Health and Safety Code section 1799.107. In our view, Ma's reliance
on legislative history was unnecessary, for despite the absence of any express reference to 911
emergency dispatching, the language of **661 Health and Safety Code section 1799.107 is clearly
broad enough to include that activity within its scope. The city's 911 dispatcher certainly was
an employee working for the city's “fire protection” agency within the scope of subdivision (d),
and this dispatcher was employed by the city to provide, ***558  and was “actually engaged
in providing emergency services as defined in subdivision (e),” namely, “rescue procedures ...
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or other related activities necessary to insure the health or safety of a person in imminent
peril.” (Health & Saf.Code, § 1799.107, subds. (d), (e), italics added.) The 911 dispatching service,
at the least, is an activity closely “related” to emergency rescue operations.


[3]  We conclude that section 1799.107 unambiguously applies to 911 emergency dispatching.
But even were we to consider the subsequent legislative history cited by Ma, the failure of the
Legislature to adopt proposed amendments expressly extending the section to 911 dispatchers
could merely reflect a determination that such amendments were unnecessary because the law
already so provided. (See, e.g., Arnett v. Dal Cielo (1996) 14 Cal.4th 4, 28–29, 56 Cal.Rptr.2d 706,
923 P.2d 1.) We disapprove Ma v. City and County of San Francisco, supra, 95 Cal.App.4th 488,
115 Cal.Rptr.2d 544, to the extent it is inconsistent with this opinion.


[4]  With these principles in mind, we turn to the question of defendants' liability in the present
case. Does Health and Safety Code section 1799.107 afford a basis for defendants' direct or
vicarious liability? In their appellate briefs before the Court of Appeal, plaintiffs assumed that
section 1799.107 did apply in this case, and that vicarious liability could be based on the gross
negligence of defendants' 911 emergency dispatcher. In light of the intervening Ma decision,
however, plaintiffs now state that they “abandon” reliance on section 1799.107, agreeing that it
has no application to 911 dispatchers. Instead, following Ma, they posit defendants' direct liability
on Civil Code section 1714, a general tort statute which, as we have seen, is insufficient by itself
to serve as a basis for direct public liability. Plaintiffs also suggest that, if permitted to amend, they
would allege a special relationship existing between 911 call dispatchers and anyone seeking their
aid. Plaintiffs fail to explain in what manner such a relationship with the general public could be
deemed a “special” one.


*1185  In Zepeda, supra, 223 Cal.App.3d at pages 235–236, 272 Cal.Rptr. 635, the court
recognized that paramedics and other emergency rescue personnel are entitled to the benefit of the
general rule that, absent a special relationship between them, a person owes no duty to come to
the aid of another, assuming the person by his conduct has neither created nor increased the peril.
(See also, Zelig, supra, 27 Cal.4th at pp. 1128–1129, 119 Cal.Rptr.2d 709, 45 P.3d 1171;Williams
v. State of California, supra, 34 Cal.3d at p. 25, 192 Cal.Rptr. 233, 664 P.2d 137.) If, as Zepeda
holds, paramedics do not automatically stand in a special relationship with anyone seeking their
services, then logically neither do 911 call dispatchers.


But it is unnecessary to decide whether the dispatcher in the present case may have owed and
breached a common law duty of care to plaintiffs because here, as previously discussed, the
dispatcher's activities clearly were shielded by the qualified immunity of Health and Safety Code
section 1799.107. (See Zepeda, supra, 223 Cal.App.3d at p. 237, 272 Cal.Rptr. 635.) We conclude
that plaintiffs have failed to identify an independent statutory basis for imposing liability on
defendants, as required by Government Code section 815. Absent a showing of bad faith or gross
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negligence, defendants are immune under Health and Safety Code section 1799.107 for the acts
or omissions of the 911 emergency dispatchers in their employ.


4. Proposed Amendment to Complaint
[5]  At the hearing on the demurrer of defendant Regional Fire Protection Authority, ***559
plaintiffs' counsel told the court he could not amend the complaint except to add a general
allegation of gross negligence or bad faith. The court ruled that “plaintiff has not indicated anything
that changes in the complaint or the amendments that could take it beyond Zepeda or [sic ] the
Court will sustain the demurrer without leave to amend.... I can't see how it can be amended **662
at this point to get beyond—or work its way around Zepeda.”


On appeal, plaintiffs initially argued that they should have been allowed to amend their complaint
to allege either gross negligence or, in the alternative, a special relationship giving rise to a special
duty by defendants toward them. Relying on Ma, however, plaintiffs now treat section 1799.107
as inapplicable. Having found Ma incorrect in this regard, we consider whether plaintiffs should
be permitted to amend their complaint as originally sought.


Plaintiffs' pleadings and briefs fail to set forth any additional relevant facts that might support
a finding of gross negligence or bad faith. Plaintiffs' briefs before the Court of Appeal made
the additional allegation that the 911 dispatcher put them “on hold” during their telephone
conversation, but such conduct would hardly amount to gross negligence or bad faith. The case
law has defined gross negligence as “ ‘the want of even scant care or an extreme *1186  departure
from the ordinary standard of conduct.’ ” (Franz v. Board of Medical Quality Assurance (1982) 31
Cal.3d 124, 138, 181 Cal.Rptr. 732, 642 P.2d 792; see Decker v. City of Imperial Beach (1989) 209
Cal.App.3d 349, 358, 257 Cal.Rptr. 356.) Nothing in plaintiffs' pleadings or appellate briefs points
to such extreme conduct. Accordingly, the trial court properly sustained the demurrer without leave
to amend.


The judgment of the Court of Appeal in defendants' favor is affirmed.


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, WERDEGAR, BROWN, and
MORENO, JJ.


All Citations


31 Cal.4th 1175, 80 P.3d 656, 7 Cal.Rptr.3d 552, 03 Cal. Daily Op. Serv. 10,923, 2003 Daily
Journal D.A.R. 13,770
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46 Cal.4th 887
Supreme Court of California


Javier R. GUZMAN et al., Plaintiffs and Appellants,
v.


COUNTY OF MONTEREY et al., Defendants and Respondents.


No. S157793.
|


June 22, 2009.


Synopsis
Background: Residents of mobile home park brought negligence action against county, alleging
county received reports that park water was contaminated with dangerously high levels of naturally
occurring fluoride since at least 1995 but that residents were not told about contamination until
2003. The Superior Court, Monterey County, No. M71543, Kay T. Kingsley, J., sustained county's
demurrer without leave to amend and dismissed complaint. Residents appealed. The Court of
Appeal reversed and remanded with directions. The Supreme Court granted review, superseding
the opinion of the Court of Appeal.


Holdings: The Supreme Court, Chin, J., held that:


[1] regulation requiring county to notify water systems of monitoring requirements did not create
mandatory duty to direct owner of water system to notify consumers of contamination;


[2] regulations requiring county to review water systems' monitoring reports did not create
mandatory duty to direct owner of water system to notify consumers of contamination; and


[3] regulations requiring water systems to give notice of contamination did not create mandatory
duty for county to direct owner of water system to notify consumers of contamination.


Reversed with directions.


Opinion, 66 Cal.Rptr.3d 258, superseded.
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West Headnotes (22)


[1] Municipal Corporations Nature and grounds of liability
Under the Government Claims Act, there is no common law tort liability for public entities
in California; instead, such liability must be based on statute. West's Ann.Cal.Gov.Code
§ 815(a).


40 Cases that cite this headnote


[2] Municipal Corporations Duties absolutely imposed
A private cause of action lies against a public entity for failure to discharge a mandatory
duty only if the underlying enactment sets forth the elements of liability set out in
Government Claims Act. West's Ann.Cal.Gov.Code § 815.6.


6 Cases that cite this headnote


[3] Municipal Corporations Duties absolutely imposed
For a public entity to be liable under Government Claims Act for its failure to discharge
a mandatory duty, the enactment at issue must be obligatory, rather than merely
discretionary or permissive, in its directions to the public entity; it must require, rather
than merely authorize or permit, that a particular action be taken or not taken. West's
Ann.Cal.Gov.Code § 815.6.


17 Cases that cite this headnote


[4] Municipal Corporations Duties absolutely imposed
For a public entity's duty to be mandatory, as required for Government Claims Act liability
for failure to discharge a mandatory duty, it is not enough that the public entity or officer
have been under an obligation to perform a function, if the function itself involves the
exercise of discretion. West's Ann.Cal.Gov.Code § 815.6.


19 Cases that cite this headnote


[5] Municipal Corporations Duties absolutely imposed
For a public entity to be liable under Government Claims Act for its failure to discharge
a mandatory duty, the plaintiff must show the injury is one of the consequences which



https://www.westlaw.com/Browse/Home/KeyNumber/268/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268k723/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&headnoteId=201917400800120220322200740&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268k727/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.6&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&headnoteId=201917400800220220322200740&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268k727/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.6&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.6&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&headnoteId=201917400800320220322200740&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268k727/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.6&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&headnoteId=201917400800420220322200740&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/268k727/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Guzman v. County of Monterey, 46 Cal.4th 887 (2009)
209 P.3d 89, 95 Cal.Rptr.3d 183, 09 Cal. Daily Op. Serv. 7750...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 3


the enacting body sought to prevent through imposing the alleged mandatory duty. West's
Ann.Cal.Gov.Code § 815.6.


9 Cases that cite this headnote


[6] Municipal Corporations Duties absolutely imposed
In determining whether an injury is one of the consequences which the enacting
body sought to prevent through imposing the alleged mandatory duty, as required for
Government Claims Act liability for failure to discharge a mandatory duty, the court's
inquiry goes to the legislative purpose of imposing the duty. West's Ann.Cal.Gov.Code §
815.6.


4 Cases that cite this headnote


[7] Municipal Corporations Duties absolutely imposed
For an injury to be one of the consequences which an enacting body sought to prevent
through imposing an alleged mandatory duty, as required for Government Claims Act
liability for failure to discharge a mandatory duty, it is not enough that the enactment
confers some benefit on the class to which plaintiff belongs; if the benefit is incidental to
the enactment's protective purpose, the enactment cannot serve as a predicate for liability
under the statute. West's Ann.Cal.Gov.Code § 815.6.


8 Cases that cite this headnote


[8] Municipal Corporations Duties absolutely imposed
For a public entity to be liable under Government Claims Act for its failure to discharge a
mandatory duty, the breach of the duty must be a proximate cause of the plaintiff's injury.
West's Ann.Cal.Gov.Code § 815.6.


14 Cases that cite this headnote


[9] Municipal Corporations Duties absolutely imposed
Whether a particular statute is intended to impose a mandatory duty for purposes of
Government Claims Act liability for failure to discharge a mandatory duty, rather than a
mere obligation to perform a discretionary function, is a question of statutory interpretation
for the courts. West's Ann.Cal.Gov.Code § 815.6.


4 Cases that cite this headnote
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[10] Municipal Corporations Duties absolutely imposed
In considering a claim of public entity liability under Government Claims Act for failure to
discharge a mandatory duty, courts examine the language, function, and apparent purpose
of each cited enactment to determine if any or each creates a mandatory duty designed
to protect against the injury allegedly suffered by plaintiff. West's Ann.Cal.Gov.Code §
815.6.


9 Cases that cite this headnote


[11] Municipal Corporations Duties absolutely imposed
Inclusion of the term “shall” in an enactment does not necessarily create a mandatory
duty, as required for Government Claims Act liability for failure to discharge a mandatory
duty; there may be other factors that indicate that apparent obligatory language was not
intended to foreclose a governmental entity's or officer's exercise of discretion. West's
Ann.Cal.Health & Safety Code § 16; West's Ann.Cal.Gov.Code § 14.


4 Cases that cite this headnote


[12] Municipal Corporations Duties absolutely imposed
In determining whether a particular statute is intended to impose a mandatory duty for
purposes of Government Claims Act liability for failure to discharge a mandatory duty,
in cases not involving a public entity's quasi-legislative policy-making, the inquiry should
focus on whether the entity must render a considered decision, one requiring its expertise
and judgment. West's Ann.Cal.Gov.Code § 815.6.


2 Cases that cite this headnote


[13] Water Law Construction
The legislative objective of the Safe Drinking Water Act, to “ensure that the water
delivered by public water systems of this state shall at all times be pure, wholesome, and
potable,” does not create a mandatory duty for purposes of liability under Government
Claims Act. West's Ann.Cal.Health & Safety Code § 116270(e); West's Ann.Cal.Gov.Code
§ 815.6.


1 Case that cites this headnote


[14] Municipal Corporations Duties absolutely imposed
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For purposes of a claim of public entity liability under Government Claims Act for failure
to discharge a mandatory duty, there is no mandatory duty imposed on a public entity if
the specified enactment is inapplicable to that entity. West's Ann.Cal.Gov.Code § 815.6.


41 Cases that cite this headnote


[15] Water Law Construction
Water Law Persons or entities liable
Safe Drinking Water Act regulation requiring the local primacy agency to notify each
small water system under its jurisdiction in writing of the monitoring requirements for that
system did not create a mandatory duty for a county acting as local primacy agency to
direct the owner of a private water system to notify consumers when water contamination
occurred, and thus did not give rise to liability under Government Claims Act for failure
to issue such directions. West's Ann.Cal.Gov.Code § 815.6; 22 CCR § 64256.


See Cal. Jur. 3d, Water, §§ 1037, 1038, 1040; Cal. Jur. 3d, Government Tort Liability, § 12;
5 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 245; 12 Witkin, Summary of Cal.
Law (10th ed. 2005) Real Property, § 895; Cal. Civil Practice (Thomson Reuters 2009)
Torts, § 29:8; Flahavan et al., Cal. Practice Guide: Personal Injury (The Rutter Group
2009) ¶ 2:922.1 et seq. (CAPI Ch. 2-E)


1 Case that cites this headnote


[16] Water Law Primary enforcement responsibility
Water Law Persons or entities liable
Safe Drinking Water Act regulations requiring the local primacy agency to review small
water systems' monitoring reports and to report compliance violations to Department
of Public Health did not create a mandatory duty for a county acting as local primacy
agency to direct the owner of a private water system to notify consumers when water
contamination occurred, and thus did not give rise to liability under Government Claims
Act for failure to issue such directions, since the water system was already under an express
duty to inform consumers of the contamination. West's Ann.Cal.Gov.Code § 815.6; 22
CCR §§ 64256(e), 64257(a).


1 Case that cites this headnote


[17] Water Law Primary enforcement responsibility



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.6&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&headnoteId=201917400801420220322200740&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/405/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/405k1973/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/405/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/405k2003/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.6&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=22CAADCS64256&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284153515&pubNum=0122456&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305871636&pubNum=0155638&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305881321&pubNum=0155654&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305881321&pubNum=0155654&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&headnoteId=201917400801520220322200740&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/405/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/405k1982/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/405/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/405k2003/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.6&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=22CAADCS64256&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=22CAADCS64256&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=22CAADCS64257&originatingDoc=I7b1b06495f4e11dea82ab9f4ee295c21&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&headnoteId=201917400801620220322200740&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/405/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/405k1982/View.html?docGuid=I7b1b06495f4e11dea82ab9f4ee295c21&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Guzman v. County of Monterey, 46 Cal.4th 887 (2009)
209 P.3d 89, 95 Cal.Rptr.3d 183, 09 Cal. Daily Op. Serv. 7750...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 6


Under Safe Drinking Water Act, local primacy agencies have the same administrative
authority as the Department of Public Health to cite and fine noncomplying water systems.
West's Ann.Cal.Health & Safety Code § 116330.


[18] Water Law Primary enforcement responsibility
Water Law Proceedings or actions to compel filtration or other treatment
In responding to noncomplying water systems under Safe Drinking Water Act, local
primacy agencies may conduct office hearings where they hear the testimony of an alleged
noncomplying company, and, as a last resort, the local primacy agencies may utilize the
county district attorney to initiate court actions against recalcitrant water systems. West's
Ann.Cal.Health & Safety Code § 116330; 22 CCR § 64258(a).


[19] Water Law Primary enforcement responsibility
Water Law Persons or entities liable
Safe Drinking Water Act regulations requiring community water systems to notify the
local primacy agency and consumers of any contamination, and specifying the methods for
such notice, did not create a mandatory duty for a county acting as local primacy agency to
direct the owner of a private water system to notify consumers when water contamination
occurred, and thus did not give rise to liability under Government Claims Act for failure
to issue such directions; the regulations permitted, but did not obligate, a local primacy
agency to intervene in the notification process. West's Ann.Cal.Gov.Code § 815.6; 22 CCR
§§ 64464.1, 64464.3(a) (Repealed).


[20] Water Law Regulation, in general
Safe Drinking Water Act provision requiring the operator of a public water system to give
notice of noncompliance with drinking water standards “in the manner prescribed by the
department” does not presuppose that the Department of Public Health or local primacy
agency will tell a water system operator to notify consumers of any noncompliance
or failure; rather, it refers to the Department's authority to adopt regulations outlining
notification procedures. West's Ann.Cal.Health & Safety Code §§ 116375(f), 116450(a, e).


[21] Municipal Corporations Duties absolutely imposed
To construe a statute as imposing a mandatory duty on a public entity, as required
for Government Claims Act liability for failure to discharge a mandatory duty, the
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mandatory nature of the duty must be phrased in explicit and forceful language. West's
Ann.Cal.Gov.Code § 815.6.


24 Cases that cite this headnote


[22] Municipal Corporations Duties absolutely imposed
For a public entity's duty to be mandatory, as required for Government Claims Act liability
for failure to discharge a mandatory duty, it is not enough that some statute contains
mandatory language; in order to recover plaintiffs have to show that there is some specific
statutory mandate that was violated by the public entity. West's Ann.Cal.Gov.Code § 815.6.


5 Cases that cite this headnote


Attorneys and Law Firms


***186  Sullivan Hill Lewin Rez & Engel, Brian L. Burchett, San Diego; Law Offices of Richard
H. Rosenthal, Richard H. Rosenthal; Selden Law Firm and Lynde Selden II, for Plaintiffs and
Appellants.


Charles J. McKee, County Counsel, and Patrick McGreal, Deputy County Counsel, for Defendants
and Respondents.


Dennis J. Herrera, City Attorney (San Francisco), Joanne Hoeper, Chief Trial Deputy, John
S. Roddy and Donald P. Margolis, Deputy City Attorneys, for California State Association
of Counties and League of California Cities as Amici Curiae on behalf of Defendants and
Respondents.


Edmund G. Brown, Jr., Attorney General, David S. Chaney, Chief Assistant Attorney General,
Gordon B. Burns, Deputy State Solicitor General, James M. Schiavenza, Assistant Attorney
General, and Kristin G. Hogue, Deputy Attorney General, for California Health and Human
Services Agency, California Department of Public Health, California Department of Aging,
California Department of Alcohol and Drug Programs, California Department of Child Support
Services, California Department of Community Services and Development, California Department
of Developmental Services, California Emergency Medical Services Authority, California
***187  Department of Health Care Services, California Managed Risk Medical Insurance
Board, California Department of Mental Health, California Department of Rehabilitation,
California Department of Social Services and California Office of Statewide Health Planning and
Development as Amici Curiae on behalf of Defendants and Respondents.
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Opinion


CHIN, J.


*893  **93  This case involves the state's Safe Drinking Water Act (Health & Saf.Code, §
116270 et seq.) and its implementing regulations. Plaintiffs are approximately 80 men, women,
and children who resided at the Jensen Camp Mobile Home Park (Jensen Camp) in Monterey
County (County) between 1995 and 2003. Plaintiffs claim that since at least 1995, the drinking
water at Jensen Camp was contaminated with high levels of naturally occurring fluoride, but that
residents were not told of the contamination until 2003. They brought an action against Rick Pinch,
Jensen Camp's owner and the operator of its water system, and against the County and the County's
Department of Health, which were responsible for overseeing the public water systems in their
jurisdiction. 1


1 The County and its Department of Health were not treated as separate entities below. Like
the Court of Appeal below, we refer to the entities collectively as the County.


Plaintiffs alleged that the County negligently failed to perform certain duties under the Safe
Drinking Water Act and regulations, the performance of which they claim would have prevented
them from drinking the contaminated *894  water. Among other things, plaintiffs maintained that
the County had the duty to review and to respond to the water system's monitoring reports, which
necessarily implied that the County would direct Pinch to notify the residents of any reported water
contamination. The Court of Appeal here held that the County had an implied mandatory duty
to direct Pinch to give such notification to residents, which mandatory duty subjected the public
entity to liability under Government Code section 815.6.


For reasons that follow, we disagree. Although the County oversees the water systems within its
jurisdiction, it does not have the primary responsibility to notify consumers of any contaminated
water. This duty rests squarely with the operator of the water system (hereafter, water system or
water system operator). As discussed in greater detail below, in order to impose a mandatory duty
on a public entity (see Gov.Code, § 815.6), “ ‘the mandatory nature of the duty must be phrased in
explicit and forceful language’ ” (In re Groundwater Cases (2007) 154 Cal.App.4th 659, 689, 64
Cal.Rptr.3d 827 (Groundwater Cases )), and the statute “must impose a duty on the specific public
entity sought to be held liable” (Forbes v. County of San Bernardino (2002) 101 Cal.App.4th 48,
54, 123 Cal.Rptr.2d 721 (Forbes )).


We reverse the Court of Appeal's judgment, which reversed the trial court's order sustaining the
County's demurrer without leave to amend and the resulting judgment of dismissal. However, as
we shall further explain, the Court of Appeal on remand should determine whether plaintiffs have
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alleged any express mandatory duties that would, in and of themselves, give rise to an action
against the County under Government Code section 815.6.


FACTUAL AND PROCEDURAL BACKGROUND


We rely largely on the Court of Appeal's statement of facts. (Cal. Rules of Court, rule 8.500(c)(2).)
As that court explained, “ ‘On appeal from dismissal following a ***188  sustained demurrer, we
take as true all well-pleaded factual allegations of the complaint.’ (Haggis v. City of Los Angeles
(2000) 22 Cal.4th 490, 495, 93 Cal.Rptr.2d 327, 993 P.2d 983 (Haggis ).)” Plaintiffs' third amended
complaint alleged the following facts.


From November 1995 through August 2003, defendant Pinch owned Jensen Camp, which
contained approximately 25 spaces for mobile homes. He also operated the public water system
that provided drinking water to Jensen Camp's residents. As discussed in greater detail below,
plaintiffs allege that the County was responsible for ensuring that public water systems in its *895
jurisdiction, like the one at Jensen Camp, were operated in compliance with the law. Plaintiffs
maintain that Pinch, who was not knowledgeable as a water system operator, relied on the County
for information and direction in managing the Jensen Camp water system.


Under the Safe Drinking Water Act and its implementing regulations, Pinch was required to
monitor the water quality at Jensen **94  Camp and to notify the County and the water consumers
whenever certain inorganic chemicals in the water, like fluoride, exceeded a specified maximum
contaminant level (MCL). (Health & Saf.Code, § 116275, subd. (f) [defining MCL].) The MCL
for fluoride is 2.0 milligrams per liter (mg/L). (Cal.Code Regs., tit. 22, ch. 15, § 64431.) Water
containing fluoride in excess of the MCL poses a risk of injury to persons drinking it.


Pinch periodically monitored the water quality at Jensen Camp. The monitoring reports indicated
that in 1995, the level of fluoride in the water was 7.6 mg/L; in 1999, it was 8.5 mg/L; and in
2002, it was 5.8 mg/L. Therefore, each of the water monitoring reports showed that the water at
Jensen Camp greatly exceeded the allowable MCL for fluoride. The County received copies of
these monitoring reports. However, prior to 2003, it did not review the reports and did not direct
Pinch to notify plaintiffs that their drinking water was unsafe. In April 2003, the County imposed
a compliance order under which Pinch acknowledged the fluoride contamination and agreed to
make necessary repairs to the water system.


In or about August 2003, plaintiffs Javier R. Guzman and Tosha F. Djirbandee–Ramos, who were
residents of Jensen Camp at the time, purchased the camp from Pinch. They did not become
aware of the fluoride contamination until after the sale. Once the new owners learned of the
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contamination, they notified the other residents and provided bottled water while they investigated
repairs to the water system.


Plaintiffs filed the instant lawsuit against Pinch and the County. In their third amended complaint
(the relevant pleading here), plaintiffs alleged two negligence causes of action against the County. 2


Claiming that the County had breached a mandatory duty under Government Code section 815.6,
plaintiffs cited the following statutes in support of this negligence claim: *896  Health and Safety
Code section 116325, and sections 64256, 64257, 64432, 64480, and former section 64464.3 of
title 22 of the California Code of Regulations. 3


2 One of plaintiffs' negligence claims against the County, which alleges a “special relationship”
between plaintiffs and the County, is not at issue in this appeal. Plaintiffs' claims against
Pinch are pending in the superior court, and are also not at issue here.


3 Unless otherwise noted, all further section references are to title 22 of the California Code
of Regulations.


***189  As discussed in greater detail below, plaintiffs' third cause of action against the County
alleged that under these “enactments” (Gov.Code, § 815.6), the County had a mandatory duty
to: (1) review Pinch's water quality monitoring reports and establish a system to assure that data
submitted by water suppliers be reviewed for compliance (§ 64256, subd. (e)); (2) notify Pinch
of his monitoring requirements under section 64432 (§ 64256, subd. (a)); (3) report water quality
violations to the state Department of Health Services 4  (§ 64257); (4) review “consumer confidence
reports” and ensure that Pinch delivered such reports to the Jensen Camp residents (§ 64480); and
(5) ensure that Pinch complied with the Safe Drinking Water Act and that he notified Jensen Camp
residents of the contaminated water (Health & Saf.Code, § 116325; former § 64464.3). The trial
court sustained, without leave to amend, the County's demurrer to the third cause of action, and
subsequently dismissed the County from the action. Plaintiffs appealed.


4 As of July 1, 2007, the “duties, powers, functions, jurisdiction, and responsibilities” of the
former state Department of Health Services were transferred to the state Department of
Public Health. (Health & Saf.Code, § 131051, subd. (a)(5); see id., § 116270, subd. (g).) We
shall refer to the responsible state entity as the “Department.”


Agreeing with plaintiffs in part, 5  the Court of Appeal held that the County, as the local **95
primacy agency, had the implied mandatory duty to instruct the water system operator to notify
consumers of any water contamination. To reach this holding, the Court of Appeal concluded
the County had mandatory duties to notify the water system of its monitoring and reporting
requirements, to review monitoring reports monthly, and to report compliance violations to the
Department. (§ 64256, subds. (a) & (e); § 64257, subd. (a).) While recognizing that Pinch, as
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the water system operator, had the direct duty to notify consumers of any water contamination
(see former § 64464.3, subd. (a)(1)), the Court of Appeal concluded that “[t]he system described
in former section[s] 64464.1 and 64464.3 [ 6 ]  unquestionably presumed that the local primacy
agency would respond to reports of contamination and direct *897  the water system to notify the
persons served and to specify the manner in which notification was to be given.” It stopped short
of holding that the County “had a mandatory duty to ensure that the notice was given or that it was
given in any particular manner.” In addition, the Court of Appeal concluded that these mandatory
duties were intended to protect against the physical and emotional injuries plaintiffs claimed to
have suffered, and that plaintiffs sufficiently pled a causal link between the mandatory duty and
the injury ***190  alleged to withstand the demurrer. Finally, the Court of Appeal rejected the
County's claim that it was immune from liability under Government Code sections 818.2, 818.4,
820.4, 820.8, 821, and 821.2.


5 Plaintiffs do not challenge the Court of Appeal's holding that Health and Safety Code section
116325, and sections 64480, 64432, and former section 64464.3 (at least not explicitly) do
not impose any particular mandatory duty on the County because “[n]one of these enactments
is directed to the primacy agency....” Nor do plaintiffs challenge the Court of Appeal's
conclusion that section 64256, subdivision (e) in part does not impose a mandatory duty
because it does not specify the type of system a local primacy agency must establish. As
such, we do not discuss them here.


6 Former sections 64464.1 and 64464.3, which were adopted in 1992 but repealed in 2006,
were operative at all times relevant here. (See Register 92, No. 22 (May 29, 1992).) The
current notification regulations are set out in article 18, title 22 of the California Code
of Regulations, titled “Notification of Water Consumers and the Department.” (See, e.g.,
§§ 64463 [“General Public Notification Requirements”], 64463.1 [“Tier 1 Public Notice”],
64463.4 [“Tier 2 Public Notice”], 64463.7 [“Tier 3 Public Notice”], 64465 [“Public Notice
Content and Format”].)


We granted review.


DISCUSSION


A. Government Code section 815.6
[1]  [2]  Under the Government Claims Act (Gov.Code, § 810 et seq.), there is no common law tort
liability for public entities in California; instead, such liability must be based on statute. (Gov.Code,
§ 815, subd. (a) [“Except as otherwise provided by statute: [¶] A public entity is not liable for
an injury, whether such injury arises out of an act or omission of the public entity....”]; Miklosy
v. Regents of University of California (2008) 44 Cal.4th 876, 899, 80 Cal.Rptr.3d 690, 188 P.3d
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629; see Williams v. Horvath (1976) 16 Cal.3d 834, 838, 129 Cal.Rptr. 453, 548 P.2d 1125 [“intent
of the act is not to expand the rights of plaintiffs in suits against governmental entities, but to
confine potential governmental liability to rigidly delineated circumstances”].) One such statute is
Government Code section 815.6, which provides: “Where a public entity is under a mandatory duty
imposed by an enactment that is designed to protect against the risk of a particular kind of injury,
the public entity is liable for an injury of that kind proximately caused by its failure to discharge
the duty unless the public entity establishes that it exercised reasonable diligence to discharge the
duty.” (See Haggis v. City of Los Angeles, supra, 22 Cal.4th at p. 498, 93 Cal.Rptr.2d 327, 993
P.2d 983 (Haggis ).) A private cause of action lies against a public entity only if the underlying
enactment sets forth the elements of liability set out in section 815.6. (Haggis, supra, 22 Cal.4th at
pp. 499–500, 93 Cal.Rptr.2d 327, 993 P.2d 983; see Gov.Code, § 810.6 [“ ‘[e]nactment’ ” defined
as “constitutional provision, statute, charter provision, ordinance or regulation”].)


[3]  [4]  *898  The elements of liability under Government Code section 815.6 are as follows:
“First and foremost, application of section 815.6 requires that the enactment at issue be obligatory,
rather than merely discretionary or permissive, in its directions to the public entity; it must require,
rather than merely authorize or permit, that a particular action be taken or not taken. [Citation.]
It is not enough, moreover, that the public entity or officer have been under an obligation to
perform a function if the function itself involves the exercise of discretion. [Citation.]” (Haggis,
supra, 22 Cal.4th at p. 498, 93 Cal.Rptr.2d 327, 993 P.2d 983.) Courts have construed this
first prong rather **96  strictly, finding a mandatory duty only if the enactment “affirmatively
imposes the duty and provides implementing guidelines.” (O'Toole v. Superior Court (2006) 140
Cal.App.4th 488, 510, 44 Cal.Rptr.3d 531 (O'Toole ); Clausing v. San Francisco Unified School
Dist. (1990) 221 Cal.App.3d 1224, 1240, 271 Cal.Rptr. 72 (Clausing ) [“If rules and guidelines
for the implementation of an alleged mandatory duty are not set forth in an otherwise prohibitory
statute, it cannot create a mandatory duty”].)


[5]  [6]  [7]  [8]  “Second, but equally important, section 815.6 requires that the mandatory duty
be ‘designed’ to protect against the particular kind of injury the plaintiff suffered. The plaintiff
must show the injury is ‘ “one of the consequences which the [enacting body] sought to prevent
through imposing the alleged mandatory duty.” ’ [Citation.] Our inquiry in this regard goes to the
legislative purpose of imposing the duty. That the enactment ‘confers some benefit’ on the class
to which plaintiff belongs ***191  is not enough; if the benefit is ‘incidental’ to the enactment's
protective purpose, the enactment cannot serve as a predicate for liability under section 815.6.
[Citation.]” (Haggis, supra, 22 Cal.4th at p. 499, 93 Cal.Rptr.2d 327, 993 P.2d 983; see also
Evid.Code, § 669, subd. (a)(1) [rebuttable presumption of negligence based on violation of statute,
ordinance or regulation of public entity].) If these two prongs are met, the next question is whether
the breach of the duty was a proximate cause of the plaintiff's injury. (See Groundwater Cases,
supra, 154 Cal.App.4th at p. 689, 64 Cal.Rptr.3d 827; Becerra v. County of Santa Cruz (1998) 68
Cal.App.4th 1450, 1458, 81 Cal.Rptr.2d 165.)
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[9]  [10]  [11]  “Whether a particular statute is intended to impose a mandatory duty, rather than
a mere obligation to perform a discretionary function, is a question of statutory interpretation
for the courts.” (Creason v. Department of Health Services (1998) 18 Cal.4th 623, 631, 76
Cal.Rptr.2d 489, 957 P.2d 1323 (Creason ); see Manriquez v. Gourley (2003) 105 Cal.App.4th
1227, 1234–1235, 130 Cal.Rptr.2d 209 [same rules of statutory construction govern interpretation
of regulations by administrative agencies].) We examine the “language, function and apparent
purpose” of each cited enactment “to determine if any or each creates a mandatory duty designed
to protect against” the injury allegedly suffered by plaintiff. (Haggis, supra, 22 Cal.4th at p. 500,
93 Cal.Rptr.2d 327, 993 P.2d 983.) At the outset, we recognize that the term “shall” is defined as
“mandatory” for purposes of the Health and Safety Code. ( *899  Health & Saf. Code, § 16; see
also Gov.Code, § 14.) However, as we have emphasized, this term's inclusion in an enactment does
not necessarily create a mandatory duty; there may be “other factors [that] indicate that apparent
obligatory language was not intended to foreclose a governmental entity's or officer's exercise of
discretion.” (Morris v. County of Marin (1977) 18 Cal.3d 901, 910, fn. 6, 136 Cal.Rptr. 251, 559
P.2d 606 (Morris ); Haggis, supra, 22 Cal.4th at p. 499, 93 Cal.Rptr.2d 327, 993 P.2d 983, citing
Morris.)


[12]  While a public entity's exercise of discretion may often mark the dividing line between a
duty that is mandatory and one that is not (Haggis, supra, 22 Cal.4th at p. 498, 93 Cal.Rptr.2d
327, 993 P.2d 983), that line is sometimes difficult to draw. (See Johnson v. State of California
(1968) 69 Cal.2d 782, 788–789, 73 Cal.Rptr. 240, 447 P.2d 352 (Johnson ) [rejecting semantic
and literal definitions of “discretion” and adopting rule based on policy considerations]; 7  see
also Creason, supra, 18 Cal.4th at pp. 631–633, 76 Cal.Rptr.2d 489, 957 P.2d 1323 [holding
Dept. of Health Services had substantial discretion to formulate and report appropriate testing
standards for hypothyroidism **97  ].) In Creason, we had little difficulty concluding that
“[t]he drafting of rules, regulations and standards by the governmental agency charged with that
responsibility would unquestionably fall in the category of discretionary ‘basic policy decisions'
for which governmental agencies usually are insulated from civil liability.” (Creason, supra,
18 Cal.4th at p. 633, 76 Cal.Rptr.2d 489, 957 P.2d 1323, citing ***192  Johnson, supra, 69
Cal.2d at pp. 793–794, 73 Cal.Rptr. 240, 447 P.2d 352.) However, in cases not involving a public
entity's “ ‘quasi-legislative policy-making’ ” (Creason, supra, 18 Cal.4th at p. 633, 76 Cal.Rptr.2d
489, 957 P.2d 1323), the inquiry should focus on whether the entity must “render a considered
decision” (Johnson, supra, 69 Cal.2d at p. 795, fn. 8, 73 Cal.Rptr. 240, 447 P.2d 352), one requiring
its expertise and judgment. (Haggis, supra, 22 Cal.4th at pp. 506–507, 93 Cal.Rptr.2d 327, 993
P.2d 983; but see Morris, supra, 18 Cal.3d at p. 905, 136 Cal.Rptr. 251, 559 P.2d 606 [“the county
enjoyed no discretion to ignore the dictates of Labor Code section 3800”].)


7 Although our decision in Johnson, supra, 69 Cal.2d 782, 73 Cal.Rptr. 240, 447 P.2d 352,
concerned the statutory immunity for a public employee's “discretionary” acts (Gov.Code, §
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820.2), we recognized that such cases as Johnson “obviously are instructive in determining
whether ‘mandatory acts' liability should be imposed.” (Creason, supra, 18 Cal.4th at p. 633,
76 Cal.Rptr.2d 489, 957 P.2d 1323 [applying Johnson's distinction between “planning” and
“operational” levels of decisionmaking to determine if duty is mandatory under Gov.Code,
§ 815.6]; cf. Barner v. Leeds (2000) 24 Cal.4th 676, 685, fn. 2, 102 Cal.Rptr.2d 97, 13 P.3d
704 [rejecting criticism of Johnson based on stare decisis].)


For instance, in Haggis, which involved local ordinances on property development in landslide
zones, one ordinance at issue required the City of Los Angeles “first, to determine the location
and boundaries of the areas requiring affidavits, and, second, to decide whether the instability
of a given property is of such magnitude as to cause an immediate hazard to the occupancy of
the proposed development.” (Haggis, supra, 22 Cal.4th at p. 506, 93 Cal.Rptr.2d 327, 993 P.2d
983.) Recognizing the “pervasively discretionary nature” of the city's authority, we held that the
ordinance, as a whole, “provides the City with such significant *900  discretion in whether to issue
or withhold permits as to make Government Code section 815.6 inapplicable.” (Ibid.) We similarly
concluded that another ordinance, which called on “the judgment, expertise and discretion of the
City's staff to evaluate” whether the slope stabilization was “ ‘satisfactorily demonstrated’ ” under
the ordinance, also did not create a mandatory duty. (Id. at p. 507, 93 Cal.Rptr.2d 327, 993 P.2d
983; see also Braman v. State of California (1994) 28 Cal.App.4th 344, 351, 33 Cal.Rptr.2d 608
(Braman ) [“very essence of discretion is the power to make ‘comparisons, choices, judgments,
and evaluations' ”]; de Villers v. County of San Diego (2007) 156 Cal.App.4th 238, 261, 67
Cal.Rptr.3d 253 [no mandatory duty where “the predicate enactment confers on government
officials the discretion to evaluate and decide how best to implement the required security”]; cf.
Ortega v. Sacramento County Dept. of Health & Human Serv. (2008) 161 Cal.App.4th 713, 733,
74 Cal.Rptr.3d 390 [Gov.Code § 820.2, “the collection and evaluation of information is an integral
part of ‘the exercise of the discretion’ ”].)


Before we address the specific provisions of the Safe Drinking Water Act and regulations at issue
here, it is helpful to have a basic framework of the statutory scheme as it relates to this case.


B. The Safe Drinking Water Act
[13]  The Legislature enacted the Safe Drinking Water Act (Act) in part to “ensure that the
water delivered by public water systems of this state shall at all times be pure, wholesome, and
potable.” (Health & Saf.Code, § 116270, subd. (e) [legislative findings and declaration].) 8  To
achieve the goals of the Act, the Legislature established a drinking water regulatory program within
the Department. (Health & Saf.Code, § 116270, subd. (g); see ante, 95 Cal.Rptr.3d at p. 189, fn.
4, 209 P.3d at p. 94–95, fn. 4.)
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8 This legislative objective itself, however, does not create a mandatory duty within the
meaning of Government Code section 815.6. (Groundwater Cases, supra, 154 Cal.App.4th
at pp. 691–692, 64 Cal.Rptr.3d 827 [collecting cases].)


Among other things, the Department has the responsibility to “adopt primary drinking water
standards for contaminants in drinking water” (Health & Saf.Code, § 116365, subd. (a)),
which standards include MCL's, specific treatment techniques, and monitoring and reporting
requirements specified by the Department. (Id., § 116275, subd. (c)(1)-(3) [defining ***193  “
‘[p]rimary drinking water standards' ”]; see Groundwater Cases, supra, 154 Cal.App.4th at p.
678, 64 Cal.Rptr.3d 827.) The Department must also “adopt regulations **98  it determines to
be necessary to carry out the purposes of the chapter.” ( *901  Health & Saf.Code, § 116375;
id., § 116375, subds. (a)-(j) [inclusive list of types of regulations].) The Act and its implementing
regulations are comprehensive and detailed. (See Hartwell Corp. v. Superior Court (2002) 27
Cal.4th 256, 268–269, 115 Cal.Rptr.2d 874, 38 P.3d 1098 [describing general statutory scheme
under the Act]; see also Coshow v. City of Escondido (2005) 132 Cal.App.4th 687, 704, 34
Cal.Rptr.3d 19 [same]; City of Watsonville v. State Dept. of Health Services (2005) 133 Cal.App.4th
875, 887, 35 Cal.Rptr.3d 216 [“Pursuant to its legislative mandate, [Department] has developed
comprehensive drinking water standards, which include standards for fluoride”].)


As relevant here, the County is a local primacy agency (see Health & Saf.Code, § 116275, subd.
(r)), that assumed the Department's role in administering and enforcing the Act for designated
public water systems in its jurisdiction. 9  Pinch was the operator of one such system at Jensen
Camp. 10  For purposes of this appeal, any duties imposed under the Act and implementing
regulations (along with any liability resulting from any breach thereof), are identical for the
Department and for the County. Only the County's duties are at issue here, and we focus on them. 11


9 Under a local primacy delegation agreement, the Department “may delegate primary
responsibility for the administration and enforcement of this chapter within a county to a local
health officer” designated as a local primacy agency. (Health & Saf.Code, § 116330, subd.
(a); id., § 116330, subd. (f) [“local primacy agency ... empowered with all of the authority
granted to the department by this chapter over those water systems”].) The Department,
however, does not “relinquish its authority, but rather shall retain jurisdiction to administer
and enforce this chapter for the designated water systems to the extent determined necessary
by the department.” (Id., § 116330, subd. (a).)
The Department has delegated primacy to local primacy agencies in 35 of the 58
counties to regulate public water systems serving fewer than 200 connections. (Dept.,
Small Water Systems: Technical Support Unit (Apr.2008 update) available online at
http://www.cdph.ca. gov/certlic/drinkingwater/pages/smallwatersystems.aspx [as of June
22, 2009].) The Department's Web site indicates that these local primacy agencies
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regulate approximately “1,600 community water systems and 3,900 non-community water
systems.” (Ibid.) There are approximately “7,500 public water systems” in the state. (Dept.,
Drinking Water Program (June 2009 update) available online at http://www.cdph.ca.gov/
programs/pages/dwp. aspx [as of June 22, 2009].)


10 The Act and applicable regulations contain varying references to the public water system.
(See Health & Saf.Code, § 116275, subd. (h) [defining “public water system”]; id., subd.
(i) [defining “community water system” as a type of public water system]; id., subd.
(aa) [defining “small community water system”]; § 64402.20 [“water supplier,” “person
operating a public water system,” and “supplier of water” used interchangeably to mean “any
person who owns or operates a public water system”]; id., § 64400.10 [defining “community
water system”].) Neither party asserts that the distinction among the terms, if any, makes
any difference to the issue here.


11 As relevant here, the references to the “Department,” “local primacy agency,” or “local health
officer” in the applicable statutes and regulations are all to the County unless otherwise
noted. (See Health & Saf.Code, §§ 116275, subd. (r), 116330; see also §§ 64251, subd. (a)
(2), 64252.)


*902  C. Does the County Have an Implied Duty to Direct a Water System Operator to
Notify Consumers of Water Contamination?


[14]  As the Court of Appeal noted and the parties agree, the express duty to notify ***194
consumers of any water contamination rests on the operator of the water system, not the local
primacy agency. (Former § 64464.3, subd. (a)(1) [“water supplier shall notify the [local primacy
agency] and the persons served by the water system”].) There is no mandatory duty imposed on
a public entity if the specified enactment is inapplicable to that entity. (Hoff v. Vacaville Unified
Sch. Dist. (1998) 19 Cal.4th 925, 939, 80 Cal.Rptr.2d 811, 968 P.2d 522 [“By its terms, Education
Code section 44807 requires only ‘teacher[s]’ to hold pupils to strict account for their conduct; it
does not purport to impose a mandatory duty more broadly on any public entity”]; Forbes, supra,
101 Cal.App.4th at p. 54, 123 Cal.Rptr.2d 721.)


However, the Court of Appeal held that the County had an implied mandatory duty to direct a
water system operator to notify **99  consumers of any contamination. This implied duty is at
the heart of plaintiffs' action. To reach this holding, the court made several conclusions about the
County's various mandatory duties as a local primacy agency. (See §§ 64256, 64257; former §§
64464.1, 64464.3; see ante, 95 Cal.Rptr.3d at p. 189–190, 209 P.3d at pp. 94–96.) It held that the
County had an express duty to notify Pinch of his water monitoring and reporting requirements
(§ 64256, subd. (a)), which assertedly included his duty to notify his customers that the water
was contaminated. It also concluded that the County had the express duty to review a system's
water quality reports (§ 64256, subd. (e)), and to report compliance violations to the Department
(§ 64257, subd. (a)), and that this duty “presumes that the primacy agency will evaluate the reports
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to identify violations.” Finally, the court held that the notification regulations (former §§ 64464.1,
64464.3) “unquestionably presumed that the local primacy agency would respond to reports of
contamination and direct the water system to notify the persons served and to specify the manner
in which the notification was to be given.”


Urging us to adopt the Court of Appeal's reasoning, plaintiffs maintain that case law and public
policy considerations support their claim that an implied mandatory duty exists here. (See Alejo
v. City of Alhambra (1999) 75 Cal.App.4th 1180, 89 Cal.Rptr.2d 768 (Alejo ); Walt Rankin &
Associates, Inc. v. City of Murrieta (2000) 84 Cal.App.4th 605, 101 Cal.Rptr.2d 48 (Rankin );
Braman, supra, 28 Cal.App.4th 344, 33 Cal.Rptr.2d 608.) As we explain further below, the Court
of Appeal's holding rests largely on its erroneous interpretation of several regulations, which
assertedly imposed certain duties. We conclude that the cited regulations do not individually or
collectively impose an implied mandatory duty on the County to direct Pinch to notify consumers
when water contamination occurs.


*903  We discuss each underlying duty in turn, beginning with the language of each enactment.
(Haggis, supra, 22 Cal.4th at p. 499, 93 Cal.Rptr.2d 327, 993 P.2d 983.)


1. Duty to Notify Water System of Monitoring and Reporting Requirements (§ 64256, subd.
(a))


[15]  Section 64256 is directed to the local primacy agency: “The local primacy agency shall
notify each small water system under its jurisdiction in writing of the monitoring requirements for
that system pursuant to Title 22, Division 4, Chapters 15, 17, and 17.5 of the California Code of
Regulations. [ [[[ 12 ]  The notice shall identify ***195  the specific contaminants to be monitored,
the type of laboratory analyses required for each contaminant, the frequency of sampling and any
other sampling and reporting requirements applicable to that system.” (§ 64256, subd. (a).)


12 Chapter 15, titled “Domestic Water Quality and Monitoring Regulations,” currently covers
sections 64400 through 64483, which include the regulatory provisions at issue here. Chapter
17 (§§ 64650–64666), which is titled “Surface Water Treatment,” and Chapter 17.5 (§§
64670–64692), which is titled “Lead and Copper,” are not relevant here.


The regulation's language clearly provides that the County shall give the water system written
notice of the system's monitoring, sampling, and reporting requirements; it makes no reference to
any notification requirements, such as those contained in former sections 64464.1 and 64464.3.
While plaintiffs use the terms “report” and “notify” interchangeably, those terms are used
distinctively under the Act and the regulations. (See Health & Saf.Code, § 116375, subds. (a),
(f) [Dept. shall adopt regulations for “[t]he monitoring of contaminants, including the type of
contaminant, frequency and method of sampling and testing, and the reporting of results,” and
“[r]equirements for notifying the public of the quality of the water delivered to consumers” (italics
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added) ]; Cal.Code Regs., tit. 22, ch. 15, art. 18 [Notification of Water Consumers and the
Department (italics added) ]; id., art. 19 [Records, Reporting and Recordkeeping (italics added) ];
id., art. 4.1, § 64433.7 [Recordkeeping, Reporting, and Notification for Water Systems Fluoridating
(italics added) ].) Thus, contrary to plaintiffs' assertion, section 64256, subdivision (a), does not
impose any duty on the County to inform Pinch of his notification duties under former section
64464.3.


**100  Moreover, even assuming that section 64256, subdivision (a), does refer to a water system
operator's notification requirements, the issue here is not whether the County failed to inform Pinch
of such requirements generally, that is, that he had an ongoing obligation to notify the Department
(or the local primacy agency here) and the water consumers “ whenever ... [t]he water supplied to
the consumers ... exceeds the maximum contaminant levels for inorganic chemicals.” (Former §
64464.3, subd. (a)(1); see also *904  Health & Saf.Code, § 116450, subd. (a) [Act's corresponding
notification provision].) Rather, plaintiffs claim that the County failed to direct Pinch to notify the
Jensen Camp residents of specific instances of water contamination in 1995 and 1999. To address
this claim, we focus on sections 64256, subdivision (e), and 64257, subdivision (a), which, in part,
the Court of Appeal found implied such a duty.


2. Duty to Review Water System's Monitoring Reports and to Report Compliance Violations
(§§ 64256, subd. (e), 64257, subd. (a))


[16]  Section 64256, subdivision (e), provides in pertinent part: “The monitoring reports shall
be reviewed [by the local primacy agency] each month for each small water system and the
data entered into the data management system at least monthly.” Section 64257, as relevant here,
provides that the local primacy agency “shall ... submit[ ]” to the Department monthly reports
summarizing a water system's compliance violations. (§ 64257, subd. (a).)


Based on these regulations, the Court of Appeal found that the County had mandatory duties to
review a water system's monitoring reports and to report compliance violations to the Department.
These duties, the court went on, necessarily presumed that the County would evaluate the reports
to identify any violations. Relying on the reasoning in ***196  Alejo, supra, 75 Cal.App.4th 1180,
89 Cal.Rptr.2d 768, the court held that the County had an implied duty to direct Pinch to notify
consumers of any contamination. It added that a contrary interpretation “would defeat the purpose
of the law, which is ‘to ensure that the water delivered by public water systems of this state shall
at all times be pure, wholesome, and potable,’ (Health & Saf.Code, § 116270, subd. (e)).”


We disagree with the Court of Appeal's reasoning, which plaintiffs urge us to adopt. Even assuming
that any duty to review these reports (§ 64256, subd. (e)) and to report compliance violations to
the Department (§ 64257, subd. (a)) would indicate that the County will respond to accounts of
water contamination, it does not inevitably follow that the County's response would be to instruct
the water system to notify affected consumers, particularly when the system is already under an
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express duty to do so (see ante, 95 Cal.Rptr.3d at pp. 193–194, 209 P.3d at pp. 97–99). (See
Brenneman v. State of California (1989) 208 Cal.App.3d 812, 818, 256 Cal.Rptr. 363 [a mandatory
duty to investigate is not a mandatory duty to take action].) Alejo does not compel a contrary
conclusion.


In Alejo, the enactment at issue (Pen.Code, former § 11166, subd. (a)) provided that an employee of
a child protective agency (such as the police department) “shall report” any known or reasonably
suspected instances of *905  child abuse. (Alejo, supra, 75 Cal.App.4th at pp. 1185–1186, 89
Cal.Rptr.2d 768.) Relying on the statutory language, prior cases, and public policy considerations,
the Alejo Court of Appeal found this enactment imposed two mandatory duties on a police officer
who receives an account of child abuse—the duty to investigate and the duty to file a report of child
abuse when an objectively reasonable person in the same situation would suspect abuse. (Alejo,
supra, 75 Cal.App.4th at pp. 1186–1188, 89 Cal.Rptr.2d 768.) Although Penal Code former section
11166, subdivision (a), did not include the term “investigate,” the Court of Appeal found such an
implied duty because it concluded the enactment “clearly envisions some investigation in order for
an officer to determine whether there is reasonable suspicion to support the child abuse allegation
and to trigger a report to the county welfare department and the district attorney under section
11166, subdivision (i), and to the Department of Justice under section 11169, subdivision (a).” (
**101  Alejo, supra, 75 Cal.App.4th at p. 1186, 89 Cal.Rptr.2d 768.) This latter section required
the child protective agency to forward to the Department of Justice a written report of “every case
it investigates of known or suspected child abuse which is determined not to be unfounded,” and
proscribed the agency from forwarding a report “unless it has conducted an active investigation
and determined that the report is not unfounded.” (Pen.Code, former § 11169, subd. (a), quoted
in Alejo, supra, 75 Cal.App.4th at p. 1186, 89 Cal.Rptr.2d 768.) As the statutory scheme clearly
contemplated, the officer's express duty to report was necessarily predicated on the officer first
investigating the accounts of child abuse. (See Nunn v. California (1984) 35 Cal.3d 616, 625, 200
Cal.Rptr. 440, 677 P.2d 846 [harmonizing parts of enactment “by considering the particular clause
in the context of the whole statute”].)


In contrast to Alejo, plaintiffs here have identified no enactment in which an express duty is
necessarily predicated or dependent on a county directing a water system to notify consumers
of contaminated water. 13  Contrary to plaintiffs' contention, ***197  section 64256, subdivision
(a), is not such an enactment because as we have explained (see ante, 95 Cal.Rptr.3d at pp.
194–195, 209 P.3d at pp. 98–100), it does not require *906  the County to inform a water
system of its notification requirements. Plaintiffs question then, what is the purpose of the County
reviewing a water system's monitoring reports if not to receive notice of water contamination and
to act accordingly. Even if the main purpose of reviewing the reports is to receive notice of any
contamination, it does not necessarily follow that a local primacy agency's response must be to
direct a water system to notify consumers. Instead, a local primacy agency's response can be varied.
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13 Moreover, Rankin, supra, 84 Cal.App.4th 605, 101 Cal.Rptr.2d 48, and Braman, supra, 28
Cal.App.4th 344, 33 Cal.Rptr.2d 608, are distinguishable and do not support imposing an
implied mandatory duty in this case. In Rankin, the Court of Appeal held that even though
Code of Civil Procedure section 995.310's “plain language ... [did] not per se impose a duty
on” the city to ensure that a surety providing a bond on one of its public works projects is one
of three categories of insurers, the court imposed such a duty. (Rankin, supra, 84 Cal.App.4th
at p. 621, 101 Cal.Rptr.2d 48.) Reading this statute in conjunction with statutes requiring a
payment bond as a condition of being awarded a contract by a public entity (Civ.Code, §§
3247, 3248), the Court of Appeal found that these statutes together imposed a duty on the city
to make sure that the payment bond surety is an admitted surety insurer. “As the public entity
is the one required to approve the subject bond, it stands to reason that the public entity must
be the one to require compliance with Code of Civil Procedure section 995.310. Any other
interpretation would render the provision meaningless.” (Rankin, supra, 84 Cal.App.4th at
p. 621, 101 Cal.Rptr.2d 48.) In Rankin, the city alone had the duty to ensure that its public
works projects were properly bonded; thus, it was reasonable to impose the specific duty
under Code of Civil Procedure section 995.310. In contrast here, the water system operator,
Pinch, and not the local primacy agency, the County, is expressly charged with notifying
affected consumers. The effectiveness of the notification procedure is not wholly dependent
on the local primacy agency's instruction to a water system operator to notify consumers.
In Braman, the Court of Appeal found that the Department of Justice had a mandatory
duty under Penal Code section 12076 to investigate a person's eligibility to purchase a
concealable firearm and to notify a gun dealer if a prospective purchaser is ineligible.
(Braman, supra, 28 Cal.App.4th at p. 351, 33 Cal.Rptr.2d 608.) Contrary to plaintiffs'
suggestion, the department's duty to act on its examination of records was expressly set
out in the statute. (Id. at p. 350, 33 Cal.Rptr.2d 608, quoting Pen.Code, § 12076, former
subd. (c) [“The department shall examine” records to determine if a person is disqualified
from purchasing a concealable firearm. “If the department determines that the purchaser or
transferee is” disqualified, “it shall immediately notify the dealer of that fact.” (Stats.1990,
ch. 1090, § 2, p. 4550) ].) Thus, Braman does not lend support to plaintiffs' argument.


[17]  [18]  In responding to noncomplying water systems, local primacy agencies “have the
same administrative authority as [the Department] to cite and fine noncomplying water systems.
[Local primacy agencies] may conduct office hearings where they hear the testimony of an
alleged noncomplying company.... As a last resort, the [local primacy agencies] may utilize
the County District Attorney to initiate court actions against recalcitrant water systems.” (Final
Opinion Resolving Substantive Water Quality Issues (Cal. P.U.C. Nov. 2, 2000) No. D. 00–11–
014, 2000 WL 33115434 [2000 Cal.P.U.C. Lexis 722, *22–23]; see Health & Saf.Code, § 116330,
subd. (f) [local primacy agency “shall be empowered with all of the **102  authority granted
to the department” over specified water systems]; § 64258, subd. (a) [“local primacy agency
shall take enforcement actions as necessary to assure” that water systems “are in compliance”
with regulations].) These various options underscore that a local primacy agency has ***198
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discretionary authority in this context. (See Braman, supra, 28 Cal.App.4th at p. 351, 33
Cal.Rptr.2d 608.)


Based on the foregoing, we conclude that sections 64256, subdivision (e), and 64257, subdivision
(a), do not support imposing an implied mandatory duty on the County.


3. Notification Regulations (former §§ 64464.1 and 64464.3)
[19]  Contrary to the Court of Appeal's conclusion and plaintiffs' contention, the notification
regulations (former §§ 64464.1, 64464.3) also do not *907  support imposing an implied duty
here. By their terms, former sections 64464.1 and 64464.3 focused on the notification obligations
of Pinch as the operator of the water system. Former section 64464.3, subdivision (a), provided:
“Unless otherwise directed by the [local primacy agency], the water supplier shall notify the [local
primacy agency] and the persons served by the water system whenever” the supplied drinking
water exceeds bacteriological quality limits or MCL's, or the water supplier fails to comply with
a prescribed treatment technique or violates any schedule. (Former § 64464.3, subd. (a)(1)-(3).)
This section also set out how community water systems were to give notice to the public. (Id.,
subd. (b)(1)(A)-(D).) 14  Subdivision (b)(1) provided that if there is water contamination, the water
supplier “shall” give notice to affected consumers by way of a daily newspaper and by mail
or hand delivery. (Former § 64464.3, subd. (b)(1)(A); see former § 64464.1, subd. (a)(2), (4),
(5).) While this subdivision was specific and, by its terms, self-executing, former section 64464.3
went on to describe several contingencies where a local primacy agency may intervene: “If the
[local primacy agency] finds that” (1) there is no daily newspaper, the method of notification
is by weekly newspaper and by mail or hand delivery (former § 64464.3(b)(1)(B)); (2) there
is no daily or weekly newspaper, the notification method is by expedited hand delivery or by
posting in conspicuous places “as directed by the [local primacy agency] based on the degree of
health risk and the nature of the population served by the system” (id., subd. (b)(1)(C)); or (3)
“additional notification is necessary, then it may direct the community water system to carry out
such notification required to adequately alert the public to the risk” (id., subd. (b)(1)(D)).


14 Former section 64464.3, subdivision (b)(1) specifically provided: “The notice to the public
pursuant to paragraph (a) shall be given in accordance with the following methods which
are described in [section] 64464.1:
(1) For community water systems:
(A) By Method 2, and by Method 4 or 5; or
(B) If the [local primacy agency] finds that there is no daily newspaper of general circulation
serving the area served by the system, by Method 3 and by Method 4 or 5; or
(C) If the [local primacy agency] finds that there is no daily or weekly newspaper of general
circulation serving the area served by the system, then by Method 6 or 7 as directed by the
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[local primacy agency] based on the degree of health risk and the nature of the population
served by the system;
(D) If the [local primacy agency] finds that, based on the degree of health risk and the
nature of the population served, additional notification is necessary, then it may direct the
community water system to carry out such notification required to adequately alert the public
to the risk.”


Also relevant here, former section 64464.1, which described the 12 different notification methods,
stated: “When a water supplier is required to provide notice pursuant to section 64464.3, or
64464.6, or 64465, then the *908  notice shall be provided using one or more of the following
methods as directed by the [local primacy agency] pursuant to sections 64464.3, 64464.6, or
64465....” (Former § 64464.1, subd. ***199  (a); id., subd. (a)(1)-(12) [explaining notification
methods 1 through 12].) 15


15 As relevant here, Method 4 (“Mail Delivery of Notice of Water Quality Failure”) and
Method 5 (“Hand Delivery of Notice of Water Quality Failure”) provided that the local
primacy agency “may waive the requirement” for mail or hand delivery “if it determines
that” the violation or failure has been corrected within the specified 45–day period. (Former
§ 64464.1, subd. (a)(4), (5).)


**103  We conclude that in specifying how notice should be given to the public, these former
sections permitted, but did not obligate, a local primacy agency to intervene in the notification
process. (See Haggis, supra, 22 Cal.4th at p. 498, 93 Cal.Rptr.2d 327, 993 P.2d 983; Fox v. County
of Fresno (1985) 170 Cal.App.3d 1238, 1244, 216 Cal.Rptr. 879 [“These portions of the statute
clearly give the enforcement authority a choice, therefore discretion, to choose which course of
action would be appropriate when a violation is found”].) The regulatory language (“If the [local
primacy agency] finds ”) underscores that the decision to intervene was based on the agency's
judgment and discretion. (Former § 64464.3, subd. (b)(1)(B)-(D).) For instance, under former
section 64464.3, subdivision (b)(1)(D), the local primacy agency must not only “find” whether
“based on the degree of health risk and the nature of the population served, additional notification is
necessary,” it must also determine what notice will “adequately alert” the public of the risk. These
actions clearly call for the exercise of the County's discretion, and compel the conclusion that the
County was not under a mandatory duty to act. (Haggis, supra, 22 Cal.4th at p. 498, 93 Cal.Rptr.2d
327, 993 P.2d 983; see Braman, supra, 28 Cal.App.4th at p. 351, 33 Cal.Rptr.2d 608 [“very essence
of discretion is the power to make ‘comparisons, choices, judgments, and evaluations' ”].) Indeed,
the introductory phrase of this former section (“[u]nless otherwise directed by the [local primacy
agency]”), which does not specify, much less require, that any particular action be taken or not
taken, only underscores that the County has discretionary authority to intervene in this notification
process. (Former § 64464.3, subd. (a); see ante, 95 Cal.Rptr.3d at pp. 190–191, 209 P.3d at pp.
95–97; O'Toole, supra, 140 Cal.App.4th at p. 510, 44 Cal.Rptr.3d 531; Clausing, supra, 221
Cal.App.3d at p. 1240, 271 Cal.Rptr. 72.)
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Likewise, former section 64464.1 did not impose any particular mandatory duty on the County.
As noted above, former section 64464.1 provided that when a water supplier must give notice
of any water contamination under former section 64464.3, “the notice shall be provided using
one or more of the following methods as directed by the [local primacy agency ] pursuant to
section [ ] 64464.3.” (Former § 64464.1, subd. (a), italics added.) This italicized portion, which
precedes descriptions of the various notification methods, merely cross-references the notification
procedure outlined in *909  former section 64464.3, which we have concluded does not obligate
the local primacy agency to act. It does not otherwise independently impose any duty on the agency.
Moreover, contrary to the Court of Appeal's suggestion, the local primacy agency's decision to
waive the requirement for mail or hand delivery of a notice of water contamination “if it determines
that” the violation or failure has been corrected (former § 64464.1, subd. (a)(4), (5), italics added),
does not mandate that the local primacy agency intervene, but again emphasizes that a local
primacy agency has the discretion to act under the regulation. (See Braman, supra, 28 Cal.App.4th
at p. 351, 33 Cal.Rptr.2d 608.)


***200  [20]  In addition, the Act's corresponding provision governing the notice requirement
for a water system (Health & Saf.Code, § 116450), also supports our conclusion that the County
was under no mandatory duty to instruct Pinch to notify plaintiffs of any water contamination.
Health and Safety Code section 116450, subdivision (a), provides that the operator of a public
water system “shall notify the department and shall give notice to the users” of any noncompliance
with drinking water standards, failure to perform a monitoring requirement, or failure to comply
with any variance or exemption, “in the manner prescribed by the department.” (Italics added.)
This italicized portion does not presuppose that the Department (or the local primacy agency here)
will tell a water system operator to notify consumers of any noncompliance or failure; rather, as
reasonably construed, it refers to the Department's authority to adopt regulations outlining the
“[r]equirements for notifying the public of the quality of the water delivered to consumers” (Health
& Saf.Code, § 116375, subd. (f)), such as former section 64464.3. Indeed, this interpretation
is bolstered by subdivision (e) of Health and Safety Code section 116450, which provides: “In
addition, the same notification requirement shall be required in any **104  instance in which the
department or the local health department recommends to the operator that it notify its customers
to avoid internal consumption of the water supply and to use bottled water due to a chemical
contamination that may pose a health risk.” (Italics added.) Thus, this section makes clear that any
specific direction to the water system to notify consumers is made at the recommendation, and
not based on the compulsory duty, of the Department or the local primacy agency. (Cf. Health &
Saf.Code, § 116450, subd. (c) [when Department “determines” there is “an immediate danger to
health” based on significant rise in bacterial count of water, it “shall immediately notify” operator
to implement “emergency notification plan”].)


4. Other Considerations
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Contrary to the Court of Appeal's suggestion, one of the Act's purposes—“to ensure that the water
delivered by public water systems of this state shall at all times be pure, wholesome, and potable” (
*910  Health & Saf.Code, § 116270, subd. (e))—is not a proper consideration in determining
whether to find a mandatory duty here. (See Groundwater Cases, supra, 154 Cal.App.4th at pp.
683, 692, 64 Cal.Rptr.3d 827 [Act's legislative objectives are “not ‘standards' by which the actions
of the defendants may be judged” under Gov.Code, § 815.6].) We are mindful that an enactment's
purpose may be relevant in this analysis (Haggis, supra, 22 Cal.4th at p. 500, 93 Cal.Rptr.2d
327, 993 P.2d 983); however, the purpose expressed in Health and Safety Code section 116270,
subdivision (e), does not directly shed light on the core duty plaintiffs seek to impose, namely,
the duty to direct a water system to notify consumers of specific instances of contaminated water.
(See Paredes v. County of Fresno (1988) 203 Cal.App.3d 1, 12, 249 Cal.Rptr. 593 [“specific
standards must be and are being set” to reach general, undefined objective of “ ‘pure, wholesome,
healthful, and potable’ ” water]; see also Groundwater Cases, supra, 154 Cal.App.4th at p. 683, 64
Cal.Rptr.3d 827 [“to impose liability on water suppliers for failing to provide ‘pure’ water would
impose on them a standard impossible to achieve”].) Indeed, the Court of Appeal's conclusion—
that the failure to infer such a mandatory duty would defeat this particular purpose of the Act—
only begs the question whether the Legislature or the Department (responsible for adopting the
***201  regulations) intended to impose such a duty on a local primacy agency, a question we
have answered in the negative.


[21]  [22]  We are aware that this holding appears to work some injustice against plaintiffs. As
plaintiffs allege, the County was remiss in failing to fulfill a basic task, i.e., reviewing the periodic
monitoring reports Pinch provided, which would have disclosed to the County the elevated MCL's
in 1995 and 1999. As a result of Pinch's failure to notify the Jensen Camp residents, they drank
the contaminated water for a number of years. The natural inclination is to place the County at
fault because it is charged with the general oversight of public water systems in its jurisdiction,
“responsible for ensuring that all public water systems are operated in compliance with this chapter
and any regulations adopted hereunder.” (Health & Saf.Code, § 116325.) However, as the Court
of Appeal recognized, this statute itself does not require the County to perform any particular
act and, as such, imposes no mandatory duty. “The controlling question is whether the enactment
at issue was intended to impose an obligatory duty to take specified official action to prevent
particular foreseeable injuries, thereby providing an appropriate basis for civil liability.” (Keech
v. Berkeley Unified School Dist. (1984) 162 Cal.App.3d 464, 470, 210 Cal.Rptr. 7.) Indeed, as we
have explained above, there is no statute or regulation that expressly or impliedly mandates that the
County instruct the water system to notify its customers of water contamination. There is no clear,
explicit intent to make the County a “fail-safe” to ensure that notification takes place. “To construe
a statute as imposing a mandatory duty on a public entity, ‘the mandatory nature of the duty must
be phrased in explicit and forceful language.’ *911  [Citation.] ‘It is not enough that some statute
contains mandatory language. In order to recover plaintiffs have to show that there is some specific
statutory mandate that was violated by the [public entity]....’ ” (Groundwater Cases, supra, 154
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Cal.App.4th at p. 689, 64 Cal.Rptr.3d 827; cf. Braman, **105  supra, 28 Cal.App.4th at p. 352, 33
Cal.Rptr.2d 608 [mandatory duty where “Legislature inserted language of unavoidable obligation
and specified the nature of that obligation with some precision”].)


Indeed, the County's amici curiae—the California State Association of Counties and the League
of California Cities and numerous state regulators of public health and safety services represented
by the Attorney General—point out that imposing an implied mandatory duty in this circumstance
would frustrate the Legislature's intent to secure support from counties to help administer and
enforce the Act. Under the Act, the Department has delegated primacy to 35 of the state's 58
counties to oversee over half of the public water systems. (See ante, fn. 9.) As amici curiae note,
“This delegation reflects a legislative preference for county regulation of local matters, at least
when these localities demonstrate commitment and ability to take on regulatory responsibility.”
By exposing these public entities to unanticipated liability and unforeseen fiscal burden, counties
will be discouraged from undertaking responsibility of the regulatory programs, thus frustrating
the effective administration and enforcement of the Act.


CONCLUSION


Our holding that the County was not subject to any mandatory duty for purposes of Government
Code section 815.6 liability is limited to the implied duty to instruct a water system to notify
consumers of water contamination. Notwithstanding the Court of Appeal's conclusions on various
express duties of the County, ***202  the lower court made such conclusions in the context of
finding an implied duty. It did not, however, determine whether there are any express mandatory
duties that would, in and of themselves, give rise to an action under Government Code section
815.6. 16


16 Given our holding, it is unnecessary to discuss whether any duties were intended to protect
against the alleged injuries suffered or to address the proximate cause element. (Gov.Code, §
815.6; see ante, 95 Cal.Rptr.3d at pp. 190–191, 209 P.3d at pp. 95–97.) It is also unnecessary
to address whether any of the identified immunity statutes (Gov.Code, §§ 818.2, 818.4,
818.6, 820.4, 820.8, 821, 821.2, 821.4), would apply here. (Creason, supra, 18 Cal.4th at
p. 630, 76 Cal.Rptr.2d 489, 957 P.2d 1323 [question of liability precedes that of statutory
immunity].) However, in remanding the matter to the Court of Appeal, we do not perceive
the Court of Appeal's previous conclusions on these matters to foreclose the County's ability
to raise these issues with respect to any express mandatory duty.


*912  Therefore, we reverse the Court of Appeal's judgment with directions to determine whether
the County has any express mandatory duties that are actionable under Government Code section
815.6.
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WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, WERDEGAR, MORENO and
CORRIGAN, JJ.


All Citations


46 Cal.4th 887, 209 P.3d 89, 95 Cal.Rptr.3d 183, 09 Cal. Daily Op. Serv. 7750, 2009 Daily Journal
D.A.R. 9015
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15 Cal.3d 508, 542 P.2d 237, 125 Cal.Rptr. 365, 6 Envtl. L. Rep. 20,062
Supreme Court of California


HFH, LTD., Petitioner,
v.


THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent; CITY OF CERRITOS et al., Real Parties in Interest.


VON'S GROCERY COMPANY, Petitioner,
v.


THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent; CITY OF CERRITOS et al., Real Parties in Interest


L.A. No. 30382., L.A. No. 30383.
November 12, 1975.


SUMMARY


In companion actions brought by two contiguous property owners against a city challenging the
rezoning of their property from commercial to single family residential, the trial court sustained
demurrers without leave to amend to counts of the complaints seeking damages in inverse
condemnation. Five years prior to the rezoning, the city had zoned the property from agricultural
to commercial and had approved a map on which plaintiffs subdivided the property in a manner
appropriate for commercial uses. Plaintiffs alleged that the property under the residential zoning
was worth only a fraction of its value under the commercial zoning.


The Supreme Court denied petitions for a writ of mandate, holding that inverse condemnation
does not lie in zoning actions in which the complaint alleges mere reduction of market value,
and that a zoning action which merely decreases the market value of property does not violate
the constitutional provisions forbidding uncompensated taking or damaging of property. The
court further held that plaintiffs could not seek damages in their pending mandate action
attacking the zoning action as improper. The court also refused to redefine the state and federal
constitutional requirements of just compensation and to require payment for any zoning action
which substantially diminishes market *509  value, stating that its refusal to do so reflected less
its belief that no problem existed with the present law than the conviction that legislative rather
than judicial action held the key to any useful reform.


In Bank. (Opinion by Tobriner, J., with Wright, C. J., McComb, Mosk, Sullivan and Richardson,
JJ., concurring. Separate dissenting opinion by Clark, J.)
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Pleading § 67--Amendment and Withdrawal--Amendment on Leave of Court, Generally.
While liberality is required in permitting amendment of pleadings “in furtherance of justice,”
nothing in that policy requires an appellate court to hold that the trial judge has abused his
discretion in refusing to grant leave to amend after sustaining a demurrer, if on appeal the plaintiffs
can suggest no legal theory or state of facts which they wish to add by way of amendment.


(2)
Eminent Domain § 140--Remedies of Owner--Inverse Condemnation--What Constitutes--Zoning
Action.
A zoning action which merely decreases the market value of property does not violate state
or federal constitutional provisions forbidding uncompensated taking or damaging of property.
Accordingly, an inverse condemnation action by property owners, in which it was alleged that
plaintiffs purchased property zoned commercial, and that thereafter the city rezoned the property
to residential so that the property was worth only a fraction of its value under the commercial
zoning, did not state a cause of action and the trial court correctly sustained the city's demurrer
without leave to amend.


[See Cal.Jur.2d, Eminent Domain, § 85; Am.Jur.2d, Eminent Domain, § 157 et seq.]


(3)
Zoning and Planning § 13--Content and Validity of Zoning Ordinances, Planning Enactments and
Orders--Legislative Discretion and Judicial Review.
In a mandate action by property owners attacking as improper a zoning ordinance which
downzoned plaintiffs' property from commercial to residential, thereby substantially reducing its
value, plaintiffs were not entitled to seek damages as additional relief where no facts were alleged
showing a taking or *510  damaging of their property so as to state a cause of action in inverse
condemnation. Furthermore, the zoning ordinance was an “enactment” within the meaning of Gov.
Code, § 818.2, providing that a public entity is not liable for an injury caused by adopting or failing
to adopt an enactment.


(4)
Eminent Domain § 131--Remedies of Owner--Inverse Condemnation--Zoning Actions.
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Both considerations of policy and the limitations of judicial institutions preclude a court from
holding that inverse condemnation lies for any zoning action which substantially reduces the
market value of any tract of land.


COUNSEL
William J. Birney, Oliver, Stoever & Laskin, Richard Laskin, C. Edward Dilkes and Telanoff,
Bobrowsky, Wallin & Dilkes for Petitioners.
Gordon Pearce, C. Edward Gibson, Luce, Forward, Hamilton & Scripps, C. Douglas Alford,
Louis E. Goebel, Ronald W. Rouse, P. M. Barceloux, Burton J. Goldstein, Albert E. Levy, Ralph
Golub, Keith S. Humphreys, Ronald E. Stewart, Goldstein, Barceloux & Goldstein, Paul Hamilton,
Virgil Roberts, Pacht, Ross, Warne, Bernhard & Sears, M. Reed Hunter, Thom Seaton, Fulop,
Rolston, Burns & McKittrick, Irwin M. Fulop, Marvin G. Burns, John Petrasich, Kenneth B. Bley,
Edmund S. Schaeffer, Gideon Kanner, Donald G. Hagman, Michael Atherton, Malovos & Chasuk,
Cox, Cummins & Lamphere, Desmond, Miller & Desmond, Fadem, Berger & Stocker, Feeney
& Sparks, Bressani, Hansen & Blos, Jacobs, Jacobs, Nelson & Witmer, Nichols, Stead, Boileau
& Lamb, Loube, Lewis & Blum, Thorpe, Sullivan, Workman, Thorpe & O'Sullivan, Ronald A.
Zumbrun, Donald M. Pach and Thomas E. Hookano as Amici Curiae on behalf of Petitioners.
No appearance for Respondent.
J. Kenneth Brown, City Attorney, Ebben & Brown and Thomas F. Winfield III for Real Parties
in Interest.
Evelle J. Younger, Attorney General, Robert H. O'Brien, Assistant Attorney General, Nicholas C.
Yost and E. Clement Shute, Jr., Deputy Attorneys General, John H. Larson, County Counsel (Los
Angeles), S. Robert Ambrose and William F. Stewart, Deputy County Counsel, Burt *511  Pines,
City Attorney (Los Angeles), Claude E. Hilker, Assistant City Attorney, Sally Disco, Deputy City
Attorney, Fred Caploe, Atkinson, Farasyn & Smith, Rutan & Tucker, James E. Erickson, John
J. Murphy, Roger A. Grable, Thomas P. Clark, Jr., Richard R. Hanna, Gary A. Owen, Kenneth
C. Rollston, Carlyle W. Hall, Jr., Timothy B. Flynn, A. Thomas Hunt, John R. Phillips, Brent N.
Rushforth and Fredric P. Sutherland as Amici Curiae on behalf of Real Parties in Interest.


TOBRINER, J.


We face in these mandate proceedings 1  the narrow issue of whether a complaint alleging that a
zoning action taken by a city council reduced the market value of petitioners' (hereafter plaintiffs)
land states a cause of action in inverse condemnation; we conclude that it does not. We also
face numerous amici, some of whom urge on us significant changes in the law of liability and
compensation in public land use regulation; we have concluded that neither the state and federal
Constitutions nor public policy compel or counsel these changes.
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1 The two cases before us originated in separate lawsuits concerning the same parcel of land.
All parties agree that they present identical legal issues; they were consolidated in the Court
of Appeal for this reason, and we shall hereafter refer to them as a single proceeding.


We take the facts in this case from the allegations of the complaints, assuming as we must the
truth of any properly pleaded factual allegations. (E.g., Serrano v. Priest (1971) 5 Cal.3d 584,
591 [96 Cal.Rptr. 601, 487 P.2d 1241, 41 A.L.R.3d 1187].) Plaintiffs, a limited partnership (HFH)
and a Delaware corporation (Von's), contracted to purchase the parcel in question from a common
grantor. At the time the plaintiffs entered this contract with their grantor, the land in question lay
in an agricultural zone and possessed no improvements of any kind. Plaintiffs conditioned the sale
upon the grantor's ability to procure commercial zoning for the 5.87-acre tract; the City of Cerritos
(the real party in interest) “in the latter part of the year 1965 or the early part of 1966” did classify
the property as commercial, and in 1966 the plaintiffs became the owners of the parcel, according
to the allegations of the complaint.


Plaintiffs thereafter submitted, and the city approved, a parcel map on which the plaintiffs
subdivided the property in a manner appropriate for commercial uses. Subsequently, however, a
period of some five years elapsed; during that time plaintiffs do not claim any development or
*512  establishment of a more intensive use of the land. In July 1971, with the land still in this
undeveloped state, according to the allegations before us, the city placed a moratorium upon more
intensive uses of the property by temporarily zoning it as agricultural, the classification it had borne
before plaintiffs acquired it. Plaintiffs do not allege that this moratorium interfered with any use of
the land which they then planned nor do they allege that they then challenged this reclassification.


In October 1971, the city adopted a general plan indicating that some land in the area of plaintiffs'
properties was appropriate for “neighborhood commercial uses,” but did not alter the agricultural
classification of plaintiffs' tracts. The 1971 general plan designated the bulk of the land in the area
of plaintiffs' properties for “low density residential” uses. (City of Cerritos October 1971 General
Plan Map; Evid. Code, § 452, subd. (b).)


Having apparently concluded that their interests would best be served by selling rather than
developing the land, plaintiffs in early 1972 entered into a $400,000 contract of sale with
Diversified Associates, Inc. (not party to this action) conditioned upon the reclassification of the
tract as commercial. In an attempt to bring about the condition which would enable them profitably
to sell their land, plaintiffs applied to the planning commission for commercial zoning of the
tract. Both the commission and the city council, to which plaintiffs took an appeal, rejected this
application, and instead zoned the property as single family residential. Concurrently with taking
this action, the city zoned as commercial other properties on different corners of an intersection on
which plaintiffs' land abuts. Plaintiffs, of course, had hoped to secure for their land a commercial
classification in order to effectuate the conveyance of the land under the conditions of the contract
of sale with Diversified Associates, Inc.
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Plaintiffs allege that the situation of their properties rendered them “useless” for single family
residential purposes; they do not, however, allege that the properties are useless for other purposes
consonant with the zoning category in which they now lie. 2  As a consequence, according to
plaintiffs, their land, which they purchased for some $388,000 and hoped to sell for $400,000,
suffered a decline in market value to $75,000. *513


2 Plaintiffs also complain of the deprivation “of any reasonably beneficial use of ... said
properties commensurate with its value.” In the same section of their complaints, however,
they allege a remaining fair market value of $75,000. The substantial value of their land
rebuts the allegation that they cannot enjoy any reasonably beneficial use of it. As to use
“commensurate with value,” we note the tautological quality of this statement: “Value” is of
course not an objective quality, but a social attribute of legal rights. Only if we concluded
that plaintiffs enjoyed a vested right in a previous zoning classification would the city's
action have deprived them of a use commensurate with value; our courts have, however,
clearly and frequently rejected the position that landowners enjoyed a vested right in a
zoning classification. (E.g., Morse v. San Luis Obispo County (1967) 247 Cal.App.2d 600
[55 Cal.Rptr. 710].)


(1)(See fn. 3.) The trial court sustained a demurrer without leave to amend to plaintiffs' cause of
action in inverse condemnation and plaintiffs sought review. 3


3 The trial court also sustained demurrers to other counts, granting leave to amend for purposes
of adding a cause of action in mandate. These counts are not before us, for plaintiffs seek
review only of the order sustaining the demurrer to the inverse condemnation count and pray
for a writ of mandate directing the trial court to overrule that demurrer.
At oral argument plaintiffs and their amici curiae stressed the trial court's failure to allow
amendment of their pleading. We recognize, of course, the requirement of liberality in
permitting amendment of pleadings “in furtherance of justice.” (Code Civ. Proc., § 473; e.g.,
Klopstock v. Superior Court (1941) 17 Cal.2d 13, 19–20 [108 Cal.Rptr. 906, 135 A.L.R.
318].) Nothing in this policy of liberal allowance, however, requires an appellate court to
hold that the trial judge has abused his discretion if on appeal the plaintiffs can suggest no
legal theory or state of facts which they wish to add by way of amendment. Speaking to
circumstances like those of the instant case, we have said: “[T]he burden is on the plaintiff
to demonstrate that the trial court abused its discretion. [Citations omitted.] Plaintiff must
show in what manner he can amend his complaint and how that amendment will change
the legal effect of his pleading.” (Cooper v. Leslie Salt Co. (1969) 70 Cal.2d 627, 636
[75 Cal.Rptr. 766, 451 P.2d 406]; Filice v. Boccardo (1962) 210 Cal.App.2d 843, 847 [26
Cal.Rptr. 789].) Thus plaintiffs, while implying that they might in an unspecified manner
amend their complaint to state a cause of action, fail to suggest any relevant facts with which
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they could supplement their pleading. We shall therefore determine this question below
without reference to other possible facts which might enable them successfully to state a
cause of action in inverse condemnation. (Cf. fn. 14, infra.)


1. (2) Inverse condemnation does not lie in zoning actions in
which the complaint alleges mere reduction of market value.


The courts of this state have recognized the constitutional values served by actions in inverse
condemnation and have not hesitated to validate complaints appropriately employing this theory
of recovery. 4  At the same time, we have recognized mandamus as the proper remedy for allegedly
arbitrary or discriminatory zoning, 5  and have in appropriate *514  cases struck down land use
restrictions which suffered from procedural or substantive deficiencies. 6


4 Albers v. City of Los Angeles (1965) 62 Cal.2d 250 [42 Cal.Rptr. 89, 398 P.2d 129]; Holtz
v. Superior Court (1970) 3 Cal.3d 296 [90 Cal.Rptr. 345, 475 P.2d 441]; Aaron v. City of
Los Angeles (1974) 40 Cal.App.3d 471 [115 Cal.Rptr. 162]; see generally 10 California Law
Revision Commission Reports (1971) California Inverse Condemnation Law.


5 E.g., Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110, 128 [109 Cal.Rptr.
799, 514 P.2d 111].


6 Broadway, Laguna, etc. Assn. v. Board of Permit Appeals (1967) 66 Cal.2d 767 [59 Cal.Rptr.
146, 427 P.2d 810]; Hamer v. Town of Ross (1963) 59 Cal.2d 776 [31 Cal.Rptr. 335, 382 P.2d
375]; Johnston v. Board of Supervisors (1947) 31 Cal.2d 66 [187 P.2d 686]; Skalko v. City
of Sunnyvale (1939) 14 Cal.2d 213 [93 P.2d 93]; Tustin Heights Assn. v. Bd. of Supervisors
(1959) 170 Cal.App.2d 619 [339 P.2d 914].


We have never, however, suggested that inverse condemnation lay to challenge a zoning action
whose only alleged effect was a diminution in the market value of the property in question. (E.g.,
Morse v. County of San Luis Obispo (1967) 247 Cal.App.2d 600 [55 Cal.Rptr. 710].) While this
state of the law is sufficiently clear to admit of little doubt, we shall briefly review its development
and basis.


Zoning developed slowly in the latter part of the 19th century. In its early stages it was frequently
indistinguishable from the power to abate public nuisances, 7  but the first decades of this century
saw the enactment of more comprehensive zoning laws and the development of the concept of city
planning. 8  Shortly after these changes began to take effect, challenges in both state and federal
courts raised the question of the constitutionality of these restrictions of the individual's previous
ability to do with his land what he chose, bounded only by the laws of public and private nuisance.
While the legal context in which this question arose differed from case to case, the courts of
this state and the United States Supreme Court firmly rejected the notion that the diminution of
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the value of previously unrestricted land by the imposition of zoning could constitute a taking
impermissible in the absence of compensation. 9  We have long adhered to that position. 10


7 In re Hang Kie (1886) 69 Cal. 149 [10 P. 327]; see Mugler v. Kansas (1887) 123 U.S. 623
[31 L.Ed. 205, 8 S.Ct. 273].


8 California enacted its first statewide zoning law in 1917. (Stats. 1917, ch. 734, p. 1419.)


9 E.g., Welch v. Swasey (1909) 214 U.S. 91 [53 L.Ed. 923, 29 S.Ct. 567]; Euclid v. Ambler
Realty Co. (1926) 272 U.S. 365 [71 L.Ed. 303, 47 S.Ct. 114, 54 A.L.R. 1016]; Miller v.
Board of Public Works (1925) 195 Cal. 477 [234 P. 381, 38 A.L.R. 1479].


10 E.g., McCarthy v. City of Manhattan Beach (1953) 41 Cal.2d 879 [264 P.2d 932];
Consolidated Rock Products Co. v. City of Los Angeles (1962) 57 Cal.2d 515 [20 Cal.Rptr.
638, 370 P.2d 342]; see Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110
[109 Cal.Rptr. 799, 514 P.2d 111]; State of California v. Superior Court (Veta Co.) (1974)
12 Cal.3d 237 [115 Cal.Rptr. 497, 524 P.2d 1281].


To demonstrate the settled nature of the issue before us we point out that the United States Supreme
Court faced the same question in the first major constitutional challenge to modern zoning to come
before it. (Euclid v. Ambler Realty Co. (1926) 272 U.S. 365 [71 L.Ed. 303, 47 S.Ct. 114, 54 A.L.R.
1016].) Tendering allegations almost identical to those *515  urged here, the appellee in Euclid
claimed that “the tract of land in question is vacant and has been held for years for the purpose of
selling and developing it for industrial uses, for which it is especially adapted, being immediately
in the path of progressive industrial development; that for such uses it has a market value of about
$10,000 per acre, but if the use be limited to residential purposes the market value is not in excess
of $2,500 per acre. ...” ( Id. at p. 384 [71 L.Ed. at p. 309].) The court upheld the zoning against
the claim that it constituted a taking of the property in question, settling some half century ago
the question in the instant case.


The record of this court stands equally clear. In one of the seminal zoning cases coming before
us, in considering and rejecting a contention that a zoning ordinance forbidding the establishment
of a nonconforming use in a residential area unconstitutionally deprived the landowners of their
property, we quoted with approval the following language of the Wisconsin Supreme Court:
“'It is thoroughly established in this country that the rights preserved to the individual by these
constitutional provisions are held in subordination to the rights of society. Although one owns
property, he may not do with it as he pleases any more than he may act in accordance with his
personal desires. ... [I]ncidental damages to property resulting from governmental activities, or
laws passed in the promotion of the public welfare are not considered a taking of the property for
which compensation must be made.' (Carter v. Harper [1923] 182 Wis. 148 [, 153]. ...)” ( Miller
v. Board of Public Works, supra, 195 Cal. 477, 488.)
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In an attempt to escape the clear import of such rulings plaintiffs emphasize that their complaint
sounds in inverse condemnation, and that they therefore need only show some diminution in value
rather than the arbitrary or confiscatory action imposed by the line of cases they seek to avoid.
Several appellate courts in California have considered and rejected precisely this contention. 11


11 State of California v. Superior Court (Veta Co.) (1974) 12 Cal.3d 237 [115 Cal.Rptr. 497,
524 P.2d 1281]; Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110 [109
Cal.Rptr. 799, 514 P.2d 111]; Gisler v. County of Madera (1974) 38 Cal.App.3d 303 [112
Cal.Rptr. 919]; Morse v. County of San Luis Obispo (1967) 247 Cal.App.2d 600 [55 Cal.Rptr.
710]; Smith v. County of Santa Barbara (1966) 243 Cal.App.2d 126 [52 Cal.Rptr. 292].


The Court of Appeal in Morse v. County of San Luis Obispo, supra, 247 Cal.App.2d 600, spoke as
follows in affirming a judgment of dismissal following the sustaining of a demurrer to a complaint
seeking damages in inverse condemnation for the down-zoning of property: *516  “Plaintiffs are
apparently attempting to recover profits they might have earned if they had been successful in
getting their land rezoned to permit subdivision into small residential lots, but landowners have
no vested right in existing or anticipated zoning ordinances. (Anderson v. City Council [1964] 229
Cal.App.2d 79, 88–90 [40 Cal.Rptr. 41].) A purchaser of land merely acquires a right to continue a
use instituted before the enactment of a more restrictive zoning. 12  Public entities are not bound to
reimburse individuals for losses due to changes in zoning, for within the limits of the police power
'some uncompensated hardships must be borne by individuals as the price of living in a modern
enlightened and progressive community.' (


12 Plaintiffs have failed to allege any existing use that was in nonconformity with the residential
zoning classification now in effect; as far as the allegations of their complaint disclose, the
land remains in the same state as the day the plaintiffs acquired it. Thus we need not here
consider the question of a nonconforming use which the zoning authority seeks to terminate
or remove; for plaintiffs have alleged that they enjoy a vested right, not in an existing use,
but in a mere zoning classification on vacant land. This case therefore raises no issue of the
constitutionality of a zoning regulation which requires the termination of an existing use.
(Cf. Livingston Rock etc. Co. v. County of Los Angeles (1954) 43 Cal.2d 121, 127 [272 P.2d
4].) Metro Realty v. County of El Dorado [1963] 222 Cal.App.2d 508. ...)” (247 Cal.App.2d
at pp. 602–603; italics added.)


We have only recently reaffirmed this principle in Selby Realty Co. v. City of San Buenaventura,
supra, 10 Cal.3d 110; 13  we held in that case that a landowner could not employ inverse
condemnation to challenge a zoning ordinance which required him to dedicate part of his land to
the city as a condition of receiving a building permit: “The sixth cause of action sounds in inverse
condemnation and alleges that the city has 'taken' plaintiff's property without compensation. Again,
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insofar as this cause of action is based upon the adoption of the general plan, there is no 'taking'
of the property. ...”


13 Plaintiffs argue that Selby is distinguishable because that case involved a uniform zoning
classification while in the instant case plaintiffs have tendered allegations of discriminatory
zoning classification. The asserted distinction lacks substance. Plaintiffs have a remedy
in a mandate action against discriminatory zoning. (Code Civ. Proc., § 1085.) Both their
complaint and their briefs in this case, however, urge that the injury constituting the taking
was the reduction in market value of the land. If such a reduction constituted an injury, it
would occur regardless of the legality of the zoning action occasioning it; indeed we have
held that the wrongfulness of the state's action is irrelevant in an inverse condemnation
case. (E.g., Holtz v. Superior Court (1970) 3 Cal.3d 296, 302 [90 Cal.Rptr. 345, 475 P.2d
441].) Thus, if plaintiffs have suffered an injury cognizable under California Constitution,
article I, section 19, they stand entitled to compensation regardless of the public agency's
wrongfulness in causing the injury. If, on the other hand, the city has acted arbitrarily or
discriminatorily in passing the zoning ordinance of which they complain, plaintiffs stand
entitled to relief by administrative mandate. Since governmental fault is irrelevant in an
inverse condemnation action, Selby's discussion of the impropriety of inverse condemnation
as a remedy for allegedly improper zoning is apposite to the instant case. (10 Cal.3d at pp.
127–128.) 14  *517


14 Neither Selby nor this case presents the distinct problems arising from inequitable zoning
actions undertaken by a public agency as a prelude to public acquisition (Klopping v. City
of Whittier (1972) 8 Cal.3d 39 [104 Cal.Rptr. 1, 500 P.2d 1345]; Peacock v. County of
Sacramento (1969) 271 Cal.App.2d 845 [77 Cal.Rptr. 391]); or from zoning classifications
invoked in order to evade the requirement that land used by the public must be acquired
in eminent domain proceedings (Sneed v. County of Riverside (1963) 218 Cal.App.2d 205
[32 Cal.Rptr. 318]). Thus in Klopping the city in question made public announcements
that it intended to acquire the plaintiff's land, then unreasonably delayed commencement
of eminent domain proceedings, with the predictable result that the property became
commercially useless and suffered a decline in market value. We held only that the plaintiff
should be able to include in his eminent domain damages the decline in value attributable
to this unreasonable precondemnation action by the city. The case thus in no way resembles
the instant one, in which plaintiffs make no allegations that the city intends to condemn the
tract in question.
Similarly in Peacock the county had refused to permit any development of the land in
question (barring even the growth of most vegetation), while assuring the owner that the
restrictions were of no consequence because the county intended to acquire the land for an
airport. When, after denying the owner any use of his property for five years, the county
renounced its intent to acquire the land, the Court of Appeal affirmed a trial court finding that
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“'[t]he exceptional and extraordinary circumstances heretofore enumerated ... constituted a
take [sic] of the subject property by inverse condemnation.”' (271 Cal.App.2d at p. 854.)
Again one sees that the down-zoning rises to a taking only in connection with inequitable
precondemnation actions by the public agency.
Finally, the cases hold that a public agency may not use a zoning ordinance to evade the
requirement that the state acquire property which it uses for public purposes. Thus in Sneed,
the county, rather than acquiring land for an air navigation easement, simply enacted a zoning
ordinance forbidding any structure or vegetation more than three inches high and proceeded
to operate flights over the area thus restricted. The Court of Appeal held that the plaintiff had
stated a cause of action in inverse condemnation. Unlike the instant case, Sneed involved a
zoning ordinance creating an actual public use of the property.


Plaintiffs' amici curiae, however, strenuously argue that California Constitution, article I, section
19 [former article I, section 14], which provides that “[p]rivate property may be taken or damaged
for public use only when just compensation ... has first been paid. ...” (italics added) requires a
ruling in their favor. Emphasizing the italicized words, plaintiffs contend first, that the California
Constitution provides wider protection than the federal, and second, that the city in enacting the
challenged zoning ordinances “damaged” their property and must therefore pay compensation.
Only the first of these contentions is accurate.


This court has recognized the broader protections granted landowners by the addition of “or
damaged” to the language of our state's compensation clause. (Albers v. County of Los Angeles
(1965) 62 Cal.2d 250 [42 Cal.Rptr. 89, 398 P.2d 129]; Reardon v. San Francisco (1879) 66 Cal.
492 [6 P. 317]; cf. County of San Diego v. Miller (1975) 13 Cal.3d 684 [119 Cal.Rptr. 491, 532 P.2d
139].) Yet in arguing that the additional phrase covers this case, plaintiffs mistake its meaning.
Intended to reach *518  situations in which government activity damaged land without taking
it, the provision in question does not apply to this case, in which undamaged land has allegedly
suffered only a diminution of market value due to zoning action. 15


15 Thus, while we have not hesitated to afford individuals the full measure of the protection
indicated by the history of article I, section 19, no California case has ever interpreted the
“or damaged” phrase of our state Constitution to cover mere diminution of market value of
property due to zoning action.


Plaintiffs fail to distinguish between the “damaged” property which is a requisite for a finding
of compensability and the “damages” by which courts measure the compensation due. Reasoning
backwards, plaintiffs erroneously contend that since they can calculate damages (by measuring
decline in market value), they must have been “damaged” within the meaning of the state
Constitution.
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Because a zoning action which merely decreases the market value of property does not violate the
constitutional provisions forbidding uncompensated taking or damaging, the trial court correctly
sustained without leave to amend the demurrer to the cause of action in inverse condemnation. 16


(Cal. Const., art. I, § 19 [former art. I, § 14].)


16 This case does not present, and we therefore do not decide, the question of entitlement to
compensation in the event a zoning regulation forbade substantially all use of the land in
question. We leave the question for another day.


2. Plaintiffs may not seek damages in their pending mandate action.
(3) Plaintiffs also urge, alternatively to the proposition that inverse condemnation lies for any
reduction in market value induced by zoning, the desirability of interim damages incident to the
mandate action for which the trial court granted leave to amend. They argue that even if they
ultimately succeed in their efforts to obtain a court decision invalidating the challenged zoning
ordinance, they will still suffer an uncompensated loss of use of the property in question during
the period between the enactment of the challenged ordinance and its demise. Arguing by implicit
analogy to tort law, they urge that invalidation of the offending zoning ordinance will not suffice
to compensate them for the damage they suffered by reason of its existence. *519


In so arguing, however, they overlook the distinction between a tort suit and a mandate action: the
former enables the wronged plaintiff to recover compensatory damages; the latter permits a party
suffering from improper governmental action to correct administrative abuse. The cases have long
acknowledged this distinction, one deeply rooted in the theory of our polity.


Courts have thus recognized that “[o]f course, it is not a tort for Government to
govern. ...” (Dalehite v. United States (1952) 346 U.S. 15, 57 [97 L.Ed. 1427, 1452, 73 S.Ct.
956] (Jackson, J., dissenting); Muskopf v. Corning Hospital Dist. (1961) 55 Cal.2d 211, 220 [11
Cal.Rptr. 89, 359 P.2d 457].) Justice Jackson's mot expresses both a principle of law and a necessity
of rational government; both constitutional and institutional understandings require that legislative
acts, even if improper, find their judicial remedy in the undoing of the wrongful legislation, not in
money damages awarded against the state. (Cf. City & County of San Francisco v. Cooper (1975)
13 Cal.3d 898 [120 Cal.Rptr. 707, 534 P.2d 403]; Fletcher v. Peck (1810) 10 U.S. (6 Cranch) 87
[3 L.Ed. 162].)


Thus acts within the area of legislative or administrative discretion have long enjoyed the shelter
of immunity from tort liability; mere ministerial and “operational” acts, but not “basic policy
decisions,” have led to governmental tort liability. (Johnson v. State of California (1968) 69 Cal.2d
782, 793 [73 Cal.Rptr. 240, 447 P.2d 352].) This distinction finds expression directly relevant to
the instant case in the California Tort Claims Act, which provides that “[a] public entity is not liable
for an injury caused by adopting or failing to adopt an enactment. ...” (Gov. Code, § 818.2.) The
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zoning ordinance of which plaintiffs complain is, of course, an “enactment” within the meaning
of section 818.2. (Gov. Code, § 810.6.) We have recently held that an analogous tort immunity for
the denial of a building permit (Gov. Code, § 818.4) constituted specific legislation qualifying the
general rule that one may append a damage claim to a mandate action (Code Civ. Proc., § 1095). (
State of California v. Superior Court (Veta Co.), supra, 12 Cal.3d 237, 244–247.) Plaintiffs suggest
no distinction between Government Code section 818.2, which confers immunity for legislation,
and Government Code section 818.4, which protects building permit decisions; thus Veta's holding
applies equally to this case.


Nor may plaintiffs avoid the clear meaning of Government Code section 818.2 and Veta by arguing
that the damage claim sounds in inverse condemnation rather than in tort. The fallacy in the
argument inheres in its failure to recognize that inverse condemnation lies only for *520  a taking
or damaging, while improper zoning actions may generally be attacked only by mandate. As
we have shown above, plaintiffs have not alleged facts showing a taking or damaging; plaintiffs
therefore may not add a damage claim to their pending mandate action.


3. (4) Although amici argue that “fairness” requires that inverse
condemnation lie to challenge zoning actions, both considerations of policy


and the limitations of judicial institutions lead to a contrary conclusion.
Numerous amici who have entered this case on behalf of the plaintiffs urge that the constitutional
values of “fairness” protected by the compensation clauses of the state and federal Constitutions
require us to hold that inverse condemnation lies for any zoning action which substantially reduces
the market value of any tract of land. 17  Without attempting a detailed discussion of the many
points raised by amici or a review of the still more voluminous secondary literature on the taking
issue, 18  we shall briefly indicate the grounds for our declining to do so.


17 Citing County of San Diego v. Miller (1975) 13 Cal.3d 684 [119 Cal.Rptr. 491, 532 P.2d
139], plaintiffs and their amici argue that the only consideration in this case relates to the
“fairness” of the principle for which they contend; to this somewhat broad argument two
answers present themselves. First, plaintiffs ignore the context of San Diego; the issue in
that case was the distribution of a condemnation award which all conceded to be appropriate,
not whether otherwise lawful state action constituted a “taking.” Second, on a more basic
level, we are deeply mindful of the “basic equitable principles of fairness” (United States v.
Fuller (1973) 409 U.S. 488, 490 [35 L.Ed.2d 16, 20, 93 S.Ct. 801]) which shape this area of
the law. We set forth below some of the considerations which cast doubt on plaintiffs' claim
even under this broad and only tenuously legal rubric of constitutional “fairness.”


18 E.g., Berger, A Policy Analysis of the Taking Problem (1974) 49 N.Y.U. L.Rev. 165;
Bosselman et al., The Taking Issue (1973); Costonis, Development Rights Transfer: An



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAGTS818.2&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAGTS810.6&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAGTS818.4&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1095&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=12CALIF3D237&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_244&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_244 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAGTS818.2&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAGTS818.4&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAGTS818.2&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=13CALIF3D684&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975125389&pubNum=661&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975125389&pubNum=661&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126321&pubNum=708&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126321&pubNum=708&originatingDoc=I433c41ddfad911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





HFH, Ltd. v. Superior Court, 15 Cal.3d 508 (1975)
542 P.2d 237, 125 Cal.Rptr. 365, 6 Envtl. L. Rep. 20,062


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 13


Exploratory Essay (1973) 83 Yale L.J. 75; Costonis, The Chicago Plan: Incentive Zoning
and the Preservation of Urban Landmarks (1972) 85 Harv.L.Rev. 574; Hagman, A New
Deal: Trading Windfalls for Wipeouts (1974) 40 Planning 9; Michelman, Property, Utility,
and Fairness: Comments on the Ethical Foundations of “Just Compensation” Law (1967)
80 Harv.L.Rev. 1165; Rose, A Proposal for the Separation and Marketability of Development
Rights as a Technique to Preserve Open Space (1974) 2 Real Est.L.J. 635; Van Alstyne,
Taking or Damaging by Police Power: The Search for Inverse Condemnation Criteria (1970)
44 So.Cal.L.Rev. 1.


In this case, as in most instances, zoning is not an arbitrary action depriving someone of property
for the purpose of its use by the public or transfer to another; rather it involves reciprocal
benefits and burdens which the circumstances of this case well illustrate. The shopping center
which plaintiffs seem at various times to have contemplated erecting, would derive its value
from the existence of residential housing in the surrounding area. That residential character of
the neighborhood, we *521  may assume, results in part from the residential zoning of the area
around the tract in question. 19  Plaintiffs in this case therefore find themselves in a somewhat
uncomfortable position: they wish to reap the benefit in the form of higher market values of their
land, of the restrictive zoning on other properties, but do not wish to bear the reciprocal burden of
such zoning when it applies to their property. They thus would avoid the enforcement of residential
zoning on their property while benefiting from its enforceability as to other property.


19 As one of plaintiffs' amici has written in another context, “[W]hile one can conceptually
separate windfalls caused by government [e.g., by zoning actions] from those caused by
the community, they are very hard to disentangle and measure.” (Hagman, A New Deal:
Trading Windfalls for Wipeouts (1974) 40 Planning 9; see also Costonis, Development Rights
Transfer: An Exploratory Essay, supra, 83 Yale L.J. 75; Rose, A Proposal for the Separation
and Marketability of Development Rights as a Technique to Preserve Open Space, supra,
2 Real Est. L.J. 635.)


The long settled state of zoning law renders the possibility of change in zoning clearly foreseeable
to land speculators and other purchasers of property, who discount their estimate of its value by
the probability of such change. The real possibility of zoning changes for the tract in question
finds ample demonstration in plaintiffs' insistence that their grantor procure such a change before
conveying the land to them. Having obtained the benefits of such rezoning, but having failed to
take advantage of it by building, they now assert that the termination of such rezoning rendered
the city liable in damages. A distinguished commentator has thus described plaintiffs' situation:
“[They] bought land which [they] knew might be subjected to restrictions; and the price [they] paid
should have been discounted by the possibility that restrictions would be imposed. Since [they] got
exactly what [they] meant to buy, it can perhaps be said that society has effected no redistribution
so far as [they are] concerned, any more than it does when it refuses to refund the price of [their]
losing sweepstakes ticket.” (Michelman, Property, Utility, and Fairness: Comments on the Ethical
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Foundations of “Just Compensation” Law (1967) 80 Harv.L.Rev. 1165, 1238; see also Berger, A
Policy Analysis of the Taking Problem (1974) 49 N.Y.U.L.Rev. 165, 195–196.)


We are urged in this case to redefine the state and federal constitutional requirements of just
compensation and to require payment for any zoning action which results in the substantial
diminution of market value. That we do not do so reflects less our belief that no problems exist
with the present law in this area than our conviction that legislative rather than judicial action holds
the key to any useful reform. The welter of proposals for action to remedy the inequities in the
scheme of land use regulation which fall short of invoking constitutional protection bear *522
ample witness to the ferment in this area. 20  Without passing on the desirability or legality of any of
the proposed plans, we note that almost without exception they require legislative action for their
implementation. 21  The complexity of the schemes proposed and the administrative machinery
required for their effectuation obviously exceed anything readily feasible as a judicial remedy.
Thus even if we were wholeheartedly to concede the wisdom of these plans, they would lie beyond
our remedial powers. 22


20 See footnote 18, ante.


21 E.g., Costonis, Development Rights Transfer: An Exploratory Essay (1973) 83 Yale L.J. 75;
Rose, A Proposal for the Separation and Marketability of Development Rights as a Technique
to Preserve Open Space, supra, 2 Real Est. L.J. 635; Berger, A Policy Analysis of the
Taking Problem, supra, 49 N.Y.U.L.Rev. 165; Michelman, Property, Utility and Fairness:
Comments on the Ethical Foundations of “Just Compensation” Law, supra, 80 Harv.L.Rev.
1165, 1252: “[T]he courts recognize that they cannot, through the enunciation of doctrine
which decides cases, adequately stake out the limits of fair treatment; that if the quest for
fairness is left to a series of occasional encounters between courts and public administrators
it can but partially be fulfilled; and that the political branches, accordingly, labor under their
own obligations to avoid unfairness regardless of what the courts may require.”


22 Moreover, we do not accept the suggestion of some of plaintiffs' amici that we recognize
their cause of action as a way of goading the Legislature into actions felt to be desirable.


Finally, we note that our conclusion in no sense turns on the verbal distinction between “taking”
and “police power.” While these terms have a venerable history in discussions of this question, at
best they have served as a shorthand method of indicating the result; neither hard nor easy cases
are decided by such merely verbal lines. Rather, the far more basic considerations of reciprocity
discussed above have shaped the decisions in this area, 23  decisions which reconcile property rights
and social needs.
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23 Professor Michelman has written: “We have, in effect, been searching for a useful and
satisfying way to identify the 'evil' supposedly combatted by the constitutional just
compensation provisions, and have now suggested equating it with a capacity of some
collective actions to imply that someone may be subjected to immediately disadvantageous
or painful treatment for no other apparent reason ... than that someone else's claim to
satisfaction has been ranked as intrinsically superior to his own. ... We should, then, consider
carefully the extent to which the 'fairness' or utility rationale is already reflected, even if
inexplicitly, in the judicial doctrines which presently compose the main corpus of our just
compensation lore. My conclusion is that these doctrines do significantly reflect the line
of thought which has been elaborated in these pages. ...” Michelman, Property, Utility, and
Fairness: Comments on the Ethical Foundations of “Just Compensation” Law, supra, 80
Harv.L.Rev. 1165, 1224–1226.


Plaintiffs in this case desire a change in long standing principles of the law of just compensation;
they ask that we hold municipal zoning bodies liable for full compensation for any fall in market
price due to zoning *523  actions. Yet plaintiffs can cite no case and little by way of other
considerations to support their claim of entitlement to compensation by reason of a change in
zoning. Hoping to build a shopping center, they purchased a tract previously zoned as agricultural
land. For reasons which do not appear in the record, they did not build for five years, although
no zoning impediments are alleged to have existed. Now they desire to sell that land at a profit to
yet another developer and complain that the city has in the meantime concluded that its interests
would best be served by residential rather than commercial development of the tract in question.
Unable to make the desired profit from the sale of their land, they now seek to recoup it from the
city; in so doing they mistake the law.


Zoning and other land use regulation, long an established feature of our lives, expresses both a
concern for our present quality of life and our collective fiduciary responsibility to the future; that
it bears this weight and expresses this concern does not mean that it may fall short of constitutional
standards. These considerations do, however, caution us not capriciously to discard established
constitutional boundaries in this area.


The alternative writs are discharged, and the peremptory writs denied.


Wright, C. J., McComb, J., Mosk, J., Sullivan, J., and Richardson, J., concurred.


CLARK, J.
I dissent.
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Article I, section 19 of the California Constitution provides: “Private property may be taken or
damaged for public use only when just compensation ... has first been paid to ... the owner.” (Italics
added.) While this court has usually applied the “or damaged” language in the context of physical
damage to property (Albers v. County of Los Angeles (1965) 62 Cal.2d 250 [42 Cal.Rptr. 89, 398
P.2d 129]; Bacich v. Board of Control (1943) 23 Cal.2d 343 [144 P.2d 818]), we have never limited
compensation to physical damage. In fact, in Reardon v. San Francisco (1885) 66 Cal. 492 [6 P.
317], this court rejected such an interpretation, noting that the word damaged “refers to something
more than a direct or immediate damage to private property, such as its invasion or spoliation.
There is no reason why this word should be construed in any other than its ordinary and popular
sense. It embraces more than the taking.” ( Id. at p. 501.) “'The tendency under our system is too
often to sacrifice the individual to the community; and it seems very difficult in reason to *524
show why the [government] should not pay for property which it destroys or impairs the value, as
well as for what it physically takes.”' (Bacich v. Board of Control, supra, 23 Cal.2d 343, 351.)


The 80 percent decrease in fair market value of the subject property clearly constitutes damage
to plaintiffs. The issue then is whether plaintiffs' damage is compensable under the California
Constitution.


California has long recognized that while “the police power is very broad in concept, it is not
without restriction in relation to the taking or damaging of property. When it passes beyond proper
bounds in its invasion of property rights, it in effect comes within the purview of the law of eminent
domain and its exercise requires compensation. [Citations.]” (House v. L.A. County Flood Control
Dist. (1944) 25 Cal.2d 384, 388 [153 P.2d 950]; see Berman v. Parker (1954) 348 U.S. 26 [99
L.Ed. 27, 75 S.Ct. 98].)


The point at which an injury becomes compensable is determined by balancing two fundamental
—yet inconsistent—policy considerations. (Bacich v. Board of Control, supra, 23 Cal.2d 343.)
“[O]n the one hand the policy underlying the eminent domain provision in the Constitution is to
distribute throughout the community the loss inflicted upon the individual by the making of public
improvements .... On the other hand, fears have been expressed that compensation allowed too
liberally will seriously impede, if not stop, beneficial public improvements because of the greatly
increased cost.” ( Id. at p. 350.)


This balancing of policies in determining the point at which compensation is constitutionally
mandated also has long been recognized by the United States Supreme Court. In Pennsylvania
Coal Co. v. Mahon (1922) 260 U.S. 393 [67 L.Ed. 322, 43 S.Ct. 158, 28 A.L.R. 1321], the court
noted that “Government hardly could go on if to some extent values incident to property could not
be diminished without paying for every such change in the general law. As long recognized, some
values are enjoyed under an implied limitation and must yield to the police power. But obviously
the implied limitation must have its limits. ... One fact for consideration in determining such limits
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is the extent of the diminution. When it reaches a certain magnitude, in most if not in all cases
there must be an exercise of eminent domain and compensation to sustain the act.” ( Id. at p. 413
[67 L.Ed. at p. 325].)


As this court has recently recognized in viewing these conflicting policies, the ultimate test whether
compensation is constitutionally *525  required, resolves itself into one of fairness. (County of
San Diego v. Miller (1975) 13 Cal.3d 684, 689 [119 Cal.Rptr. 491, 532 P.2d 139]; Southern Cal.
Edison Company v. Bourgerie (1973) 9 Cal.3d 169, 173-175 [107 Cal.Rptr. 76, 507 P.2d 964].) 1


1 “The constitutional requirement of just compensation derives as much content from the basic
equitable principles of fairness ... as it does from technical concepts of property law.” (United
States v. Fuller (1973) 409 U.S. 488, 490 [35 L.Ed.2d 16, 20, 93 S.Ct. 801], also quoted in
Southern Cal. Edison Co. v. Bourgerie, supra, 9 Cal.3d at p. 175; see Mid-way Cabinet etc.
Mfg. v. County of San Joaquin (1967) 257 Cal.App.2d 181, 192 [65 Cal.Rptr. 37].)


We should address any problem of loss suffered by governmental action as one demanding
application of a rule of fairness. (Cf. Muskopf v. Corning Hospital Dist. (1961) 55 Cal.2d 211 [11
Cal.Rptr. 89, 359 P.2d 457].) Although earlier cases have failed to apply the rule of fairness to
losses occasioned by downzoning, there is no justification for treating such losses differently from
those due to other governmental action.


As Justice Traynor in his concurring opinion in House v. L.A. County Flood Control Dist., supra,
25 Cal.2d 384, 396-397, correctly pointed out, in determining fairness “[i]t is irrelevant whether
or not the injury to the property is accompanied by a corresponding benefit to the public purpose
to which the improvement is dedicated, since the measure of liability is not the benefit derived
from the property, but the loss to the owner [citations].”


In conjunction with the statement of Justice Traynor, the cautionary note of the United States
Supreme Court in Pennsylvania Coal Co. v. Mahon, supra, 260 U.S. 393, 416 [67 L.Ed. 322,
326], should not be overlooked. “We are in danger of forgetting that a strong public desire to
improve the public condition is not enough to warrant achieving the desire by a shorter cut than
the constitutional way of paying for the change.”


The great harm which might result from downzoning was recognized in Metro Realty v. County
of El Dorado (1963) 222 Cal.App.2d 508, 516 [35 Cal.Rptr. 480], involving an ordinance of short
duration. The court stated that although the temporary restriction was a mere inconvenience, “the
same restriction indefinitely prolonged might possibly metamorphize into oppression.”


Compensation in appropriate downzoning cases also meets the policy reflected by the eminent
domain provision. As recently reaffirmed by this court in Holtz v. Superior Court (1970) 3 Cal.3d
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296, 303 [90 Cal.Rptr. 345, 475 P.2d 441], quoting from *526  Clement v. State Reclamation Board
(1950) 35 Cal.2d 628 [220 P.2d 897], “[T]he underlying purpose of our constitutional provision in
inverse—as well as ordinary—condemnation is 'to distribute throughout the community the loss
inflicted upon the individual by the making of public improvements' (Bacich v. Board of Control
(1943) 23 Cal.2d 343, 350 [144 P.2d 818]); 'to socialize the burden ...—to afford relief to the
landowner in cases in which it is unfair to ask him to bear a burden that should be assumed by
society' [citation].”


Zoning is enacted for the public benefit. The need for “resolute sophistication in the face of
occasional insistence that compensation payments must be limited lest society find itself unable to
afford beneficial plans and improvements,” was aptly stated by Professor Michelman in his well-
noted law review article: 2  “What society cannot, indeed, afford is to impoverish itself. It cannot
afford to instigate measures whose costs, including costs which remain 'unsocialized,' exceed their
benefits. Thus, it would appear that any measure which society cannot afford or, putting it another
way, is unwilling to finance under conditions of full compensation, society cannot afford at all.”


2 Michelman, Property, Utility and Fairness: Comments on the Ethical Foundations of “Just
Compensation” Law (1967) 80 Harv.L.Rev. 1165, 1181.


Not all governmental downzoning must be compensated. However, the compensatory “or
damaged” provision of the California Constitution should apply when by public action land has
(1) suffered substantial decrease in value, (2) the decrease is of long or potentially infinite duration
and (3) the owner would incur more than his fair share of the financial burden.


Applying this fairness test to the instant factual situation, plaintiffs have stated a valid cause of
action in inverse condemnation. The 80 percent decrease in value of plaintiffs' property—from
a market value of $400,000 to $75,000—is obviously substantial. Because the action is taken
pursuant to Government Code section 65300, this decrease clearly is of long duration. 3  Of the
four quadrants of the subject intersection, three are zoned for commercial use and only plaintiffs'
quadrant has been rezoned to “low-density single family residential.” Plaintiffs therefore are being
forced to shoulder a burden that surrounding landowners have not been made to share. 4  *527


3 Section 65300 of the Government Code states: “Each planning agency shall prepare and the
legislative body of each county and city shall adopt a comprehensive, long-term general plan
for the physical development of the county or city, and of any land outside its boundaries
which in the planning agency's judgment bears relation to its planning.” (Italics added.)


4 The facts of this case do not present a situation where the property was upzoned and then
subsequently downzoned while in the hands of the same owner.
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Applying the tripartite test of fairness to downzoning should not impose an undue burden on
governmental agencies. Once the landowner establishes his cause of action for damage, the
condemning agency has several alternatives including: (1) compensating the landowner for the
decrease in value; (2) paying total value for the land and acquiring title; (3) rescinding the
downzoning, in which case the agency would be abandoning a condemnation, becoming liable to
the landowner for interim damage, costs and attorney's fees. (Cf. Code Civ. Proc., § 1255a; City
of Los Angeles v. Ricards (1973) 10 Cal.3d 385 [110 Cal.Rptr. 489, 515 P.2d 585].) The first two
alternatives assume the validity of the zoning ordinance and therefore are inapplicable when the
ordinance itself is invalid. 5  In the case of an invalid ordinance, the court in issuing mandate should
follow the third alternative, awarding interim damage, costs and attorney's fees. 6


5 Whether the present zoning classification of the property is valid has not yet been decided
by the trial court or by this court, as that issue is not before us. However, previous California
cases have held that land use regulation creating an island of residential use surrounded
by less restrictively zoned property constituted an invalid exercise of the legislative power.
(Hamer v. Town of Ross (1963) 59 Cal.2d 776 [31 Cal.Rptr. 335, 382 P.2d 375]; Reynolds
v. Barrett (1938) 12 Cal.2d 244 [83 P.2d 29].)


6 Government Code section 818.2 providing that a public entity is not liable for injury caused
by the enactment of a law is inapplicable when the governmental action rises to the level of
a taking or damaging within the eminent domain provisions of the Constitution.


Plaintiffs have stated a cause of action in inverse condemnation. Therefore, it was error for the trial
court to sustain the demurrer without leave to amend. Accordingly I would grant the writ directing
the trial court to overrule the demurrer.


The application of petitioner Von's Grocery Co. for a rehearing was denied December 24, 1975, and
the opinion was modified to read as printed above. Clark, J., was of the opinion that the application
should be granted. *528


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of California


PAUL HAGGIS, Plaintiff and Appellant,
v.


CITY OF LOS ANGELES, Defendant and Respondent.


No. S074364.
Mar. 9, 2000.


SUMMARY


A property owner sued a city alleging four causes of action for breach of mandatory duties (Gov.
Code, § 815.6) arising out of the city's failure to follow certain directives in its own municipal
code regarding development by a previous owner of property in landslide zones. Plaintiff sought
to impose liability on the city for damages he suffered after purchasing a developed piece of
property on unstable land without notice of its condition. The trial court sustained the city's
demurrer without leave to amend and dismissed the action. (Superior Court of Los Angeles County,
No. SC034791, David B. Finkel, Judge. *  ) The Court of Appeal, Second Dist., Div. Three, No.
B108947, affirmed.


* Judge of the former Municipal Court for the Santa Monica Judicial District, assigned by the
Chief Justice pursuant to article VI, section 6 of the California Constitution.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that that all of
plaintiff's causes of action either failed to allege a mandatory duty that could serve as a predicate
for liability under Gov. Code, § 815.6, or were barred by the inspection immunity of Gov. Code,
§ 818.6. The court held that one ordinance requiring the city to record a certificate of substandard
condition with the county recorder at the time the city determined the property was unstable
and so notified the owner, imposed a mandatory duty. In this regard, the court held that the
application of Gov. Code, § 815.6, when predicated on a local ordinance, does not require the
plaintiff to demonstrate that the ordinance expressly manifests the enacting body's intent to create
a private right of action for those situated similarly to the plaintiff. However, the court further
held that this action was barred by Gov. Code, § 818.6, under which a public entity is not liable
for injury caused by its failure to make an inspection or an inadequate or negligent inspection,
of any property to determine whether it complies with or violates any enactment or contains or
constitutes a hazard to health or safety. Construing this immunity broadly to include the entire
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process of inspection and reporting, Gov. Code, § 818.6, immunized the city from liability for
*491  failing, after an inspection, to take the additional step of recording with the county recorder
the information so discovered. Also, the recordation provision was designed not for the benefit of
prospective purchasers, but as leverage to encourage the owner to undertake stabilization work.
The court further held that the other ordinances relied on by plaintiff did not create mandatory
duties. (Opinion by Werdegar, J., with George, C. J., Kennard, Baxter, Chin, and Brown, JJ.,
concurring. Concurring and dissenting opinion by Mosk, J. (see p. 509).)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Scope--Demurrers.
On appeal from dismissal following a sustained demurrer, courts take as true all wellpleaded
factual allegations of the complaint.


(2a, 2b)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty.
The application of Gov. Code, § 815.6 (liability of public entity based on failure to discharge
mandatory duty imposed by enactment), requires that the enactment establish obligatory, rather
than merely discretionary or permissive, directives to the public entity. The enactment must
require, rather than merely authorize or permit, that a particular action be taken or not taken. It is
not enough, moreover, that the public entity or officer is under an obligation to perform a function
if the function itself involves the exercise of discretion. It also requires that the mandatory duty be
designed to protect against the particular kind of injury the plaintiff suffered. The plaintiff must
show the injury is one of the consequences the enacting body sought to prevent through imposing
the alleged mandatory duty. The inquiry in this regard goes to the legislative purpose of imposing
the duty. That the enactment confers some benefit on the class to which the plaintiff belongs is
not enough; if the benefit is incidental to the enactment's protective purpose, the enactment cannot
serve as a predicate for liability under § 815.6.


(3)
Statutes § 3--Performance of Public Duty--Mandatory or Directory and Permissive.
Whether a particular statute is intended to impose a mandatory duty, rather than a mere obligation
to perform a discretionary function, is a question of statutory interpretation for the courts. The
enactment's language is a most important guide in determining legislative intent, but there are
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instances in which other factors *492  will indicate that apparent obligatory language was not
intended to foreclose a governmental entity's or officer's exercise of discretion.


(4)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty-- Local Ordinance.
The application of Gov. Code, § 815.6 (liability of public entity based on failure to discharge
mandatory duty imposed by enactment), when predicated on a local ordinance, does not require
a plaintiff to demonstrate that the ordinance itself expressly manifests the enacting body's intent
to create a private right of action for those situated similarly to the plaintiff. It is § 815.6, not the
predicate enactment, that creates the private right of action. If the predicate enactment is of a type
that supplies the elements of liability under § 815.6-if it places the public entity under an obligatory
duty to act or refrain from acting, with the purpose of preventing the specific type of injury that
occurred-then liability lies against the agency under § 815.6, regardless of whether private recovery
liability would have been permitted, in the absence of § 815.6, under the predicate enactment
alone. (Disapproving Zolin v. Superior Court (1993) 19 Cal.App.4th 1157 [23 Cal.Rptr.2d 871]
and State of California v. Superior Court (1992) 8 Cal.App.4th 954 [10 Cal.Rptr.2d 527] to the
extent they are contrary.)


[See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 159.]


(5)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty-- Local Ordinance
Concerning Unstable Property--Imposition of Duty.
Under Gov. Code, § 815.6 (liability of public entity based on failure to discharge mandatory
duty imposed by enactment), an ordinance requiring a city to record a certificate of substandard
condition with the county recorder when the city determined the property was unstable, imposed
a mandatory duty on the city. Although the determinations whether a property was unstable,
and what conditions were required to be remedied, rested with the judgment and discretion of
the superintendent of building or his or her staff, once these determinations had been made
the ordinance did not contemplate any further discretionary decision as to whether to record
the certificate of substandard condition. Rather, the ordinance commanded that a certificate be
recorded when the owner was given notice of the substandard condition.


(6)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty-- Local Ordinance
Concerning Unstable Property.
*493  Gov. Code, § 815.6 (liability of public entity based on failure to discharge mandatory duty
imposed by enactment), did not support a cause of action against a city by a buyer who purchased
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unstable property as to which no certificate of substandard condition had been recorded after the
previous owner had been notified of the condition, notwithstanding an ordinance requiring the
city to record such a certificate. The recordation provision was designed not for the benefit of
prospective purchasers, but to encourage the owner to undertake necessary stabilization work. The
ordinance's purpose was to protect the general public as a whole against the effects of improper
construction, rather than to protect against economic losses by purchasers or lenders.


(7)
Government Tort Liability § 2.2--Governmental Immunity--Mandatory Duty--Local Ordinance
Concerning Unstable Property--Inspection Immunity.
A property owner's action under Gov. Code, § 815.6 (liability of public entity based on failure
to discharge mandatory duty imposed by enactment), arising from a city's failure to record a
certificate of substandard condition with the county recorder at the time the city determined the
property was unstable, was barred by Gov. Code, § 818.6, under which a public entity is not liable
for injury caused by its failure to inspect or an inadequate or negligent inspection, of any property
to determine whether it complies with or violates any enactment or contains or constitutes a hazard
to health or safety. Construing the immunity of Gov. Code, § 818.6, broadly to include the entire
process of inspection and reporting, Gov. Code, § 818.6, immunized the city from liability for
failing, after an inspection, to take the additional step of recording with the county recorder the
information so discovered, notwithstanding an ordinance requiring the city to record the certificate.
Immunity provisions of the Tort Claims Act prevail over liability provisions (Gov. Code, § 815,
subd. (b)).


(8)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty-- Local Ordinance
Concerning Unstable Property--City's Discretion.
Gov. Code, § 815.6 (liability of public entity based on failure to discharge mandatory duty imposed
by enactment), did not support a cause of action against a city by a buyer who purchased unstable
property as to which the city did not comply with an ordinance requiring the city, before issuing
building permits in known landslide areas, to require that the property owner record with the
county recorder an affidavit stating that the owner was aware the property was *494  in an area
subject to sliding or unstable soil. Even if the ordinance were interpreted as providing that a permit
was required only upon receipt of a recorded affidavit, the ordinance, read as a whole, provided
the city with such significant discretion in whether to issue or withhold permits as to make §
815.6 inapplicable. Despite its use of the word “shall,” the ordinance manifested no clear intent to
mandate that the city, without the exercise of discretion or judgment, deny a permit if no affidavit
had been recorded.


(9)
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Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty-- Local Ordinance
Concerning Unstable Property.
Gov. Code, § 815.6 (liability of public entity based on failure to discharge mandatory duty imposed
by enactment), did not support a cause of action by a buyer who purchased unstable property as
to which a city breached its mandatory duty not to issue grading or building permits for property
in an active landslide area unless the applicant demonstrated that the proposed construction
would stabilize the entire slide mass. The ordinance could not reasonably be read as requiring an
objectively satisfactory showing of slide stabilization. The only reasonable interpretation of the
ordinance was that the applicant was required to demonstrate slope stabilization to the satisfaction
of the city's staff. So understood, the ordinance explicitly called upon the judgment, expertise and
discretion of the city's staff to evaluate the applicant's showing. Such an enactment does not create
a mandatory duty within the meaning of § 815.6.


(10)
Government Tort Liability § 3.2--Grounds for Relief--Mandatory Duty-- Local Ordinance
Concerning Unstable Property--Failure to Stop Construction.
Gov. Code, § 815.6 (liability of public entity based on failure to discharge mandatory duty imposed
by enactment), did not support a cause of action by a buyer who purchased unstable property as
to which a city was alleged to have breached its mandatory duty by failing to stop construction of
a swimming pool by the previous owner, despite the city's knowing that an adequate investigation
of subsurface conditions had not been done and knowing that no owner's affidavit of awareness of
slide conditions had been recorded. No intent to create a mandatory duty of enforcement could be
discerned from the ordinance. The title of the ordinance suggested that its purpose was to describe
and authorize use of a particular enforcement tool, stopping construction, rather than to mandate
that all building laws be enforced by use of this tool at all times. Although the ordinance provided
that a written stop-work notice “shall” issue to interrupt illegal construction, it left to the building
department staff, at *495  least initially, the decision whether a particular project violates any
law enforced by the department. Moreover, neither of the two enactments plaintiff alleged the
swimming pool construction violated, created a mandatory duty of enforcement.


COUNSEL
Hart, King & Coldren, William R. Hart, Richard P. Gerber; Berger & Norton and Pamela S.
Schmidt for Plaintiff and Appellant.
James K. Hahn, City Attorney, Patricia V. Tubert and William L. Waterhouse, Assistant City
Attorneys, for Defendant and Respondent.
Meyers, Nave, Riback, Silver & Wilson and Clifford F. Campbell for 136 California Cities and the
California State Association of Counties as Amici Curiae on behalf of Defendant and Respondent.
Bill Lockyer, Attorney General, Pamela Smith-Steward, Chief Assistant Attorney General,
Margaret A. Rodda, Assistant Attorney General, Darryl L. Doke and Gordon B. Burns, Deputy
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Attorneys General, for the State of California as Amicus Curiae on behalf of Defendant and
Respondent.


WERDEGAR, J.


Paul Haggis sued the City of Los Angeles (the City) on four causes of action for breach of
mandatory duties (Gov. Code, § 815.6) arising out of the City's failure to follow certain directives
in its own municipal code regarding development of property in landslide zones. He seeks to
impose liability on the City for damages he suffered after purchasing a developed piece of property
on unstable land. The superior court sustained the City's demurrer without leave to amend and
dismissed the action; the Court of Appeal affirmed. Because we conclude that all of plaintiff's
causes of action either fail to allege a mandatory duty that may serve as a predicate for liability
under Government Code section 815.6, or are barred by the inspection immunity of Government
Code section 818.6, we will affirm the judgment of the Court of Appeal.


Factual and Procedural Background
(1) On appeal from dismissal following a sustained demurrer, we take as true all well-pleaded
factual allegations of the complaint. ( *496  White v. Davis (1975) 13 Cal.3d 757, 765 [120
Cal.Rptr. 94, 533 P.2d 222].) In his first amended complaint, plaintiff made the following
allegations (with further allegations specifically relating to each of plaintiff's four causes of action
to be detailed later in this opinion):


Plaintiff has owned the subject property, located on a coastal bluff in Pacific Palisades, since
September 1991. He lived on the property from that time until early 1994, when the City
demolished his house and other improvements because of severe landslides following the
Northridge earthquake.


In 1959, a City-sponsored study of landslides in Pacific Palisades showed the coastal bluff was
vulnerable to further slides. In 1966, a large slide destabilized the subject property. In November
1966, pursuant to Los Angeles Municipal Code (Municipal Code) section 91.0308(d), the City
issued a notice to comply to the then owner of the property, directing the owner to vacate the
property and perform stabilization work by December 9, 1966. Although section 91.0308(d) also
mandated that the City record, with the county recorder, a certificate of substandard condition, the
City failed to do so.


In March 1970, the City determined a hazardous slide condition existed on the property and issued
the owner a notice to abate, but again failed to record a certificate of substandard condition as
required by Municipal Code section 91.0308(d), although the City knew the owner had not yet
complied with the 1966 notice.
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In October 1970, the property's owner applied to the City for permits to demolish portions of
the existing residence on the property and rebuild it farther from the landslide-damaged bluff.
In October and November 1970, the City approved the project and issued the requested permits,
without requiring a recorded affidavit from the owner stating the owner's awareness of unstable soil
conditions as required by Municipal Code section 91.0203(2) and without receiving a geological
report and landslide stabilization plan as required by Municipal Code section 91.3011(d)(1). In
April 1971, the City issued an additional permit, allowing construction of an additional room,
again without complying with either section 91.0203(2) or section 91.3011(d)(1). The City issued
a certificate of occupancy for the new house in December 1972.


In January 1973, a new owner of the property applied for permits to construct a carport and a
swimming pool, the latter on a part of the property near the unstable bluff. The owner submitted
two geologists' reports in *497  support of his application. Neither report, however, was based
on an adequate investigation of subsurface conditions on the bluff, and neither demonstrated the
1966 slide mass had been or would be stabilized. The City nonetheless approved the construction
of the swimming pool in February 1973, again without demanding a recorded owner's affidavit
as required by Municipal Code section 91.0203(2). Shortly afterward, one of the consulting
geologists, William Waisgerber, informed the City that his report did not support construction of a
swimming pool, because the report had not been prepared with that project in mind and adequate
subsurface exploration for that purpose had not been done. The City nonetheless took no steps to
stop construction of the swimming pool.


In 1977, the City issued a building permit for the addition of a bathroom and a laundry room, again
without the recording of an owner's affidavit as required by Municipal Code section 91.0203(2)
or requiring any demonstration that the 1966 slide mass would be stabilized.


In 1979, the State Department of Transportation applied to the City for a grading permit to remove
slide debris from the base of the coastal bluff as part of a buttress fill project. The City issued
the permit without demanding a showing that the proposed buttress would stabilize the 1966 slide
mass or provide adequate safety against future landslides.


When plaintiff purchased the property in 1991, its geologic instability was not apparent visually or
from the title report. Because the City had never recorded a certificate of substandard condition or
required the previous owners to record affidavits of awareness of slide conditions before issuing
building permits in 1970, 1971, 1973, or 1977, plaintiff and his agents did not know the property
was in an active landslide area or that the instability caused by landslides had never been corrected.


In January 1994, the Northridge earthquake, acting on the unstabilized condition of the property,
caused massive landslides, severely damaging plaintiff's house and destroying the property's
value, utility and marketability. In his prayer for relief, plaintiff sought compensation for property
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damage, and loss of use and value in excess of $3.5 million, as well as compensation for emotional
distress.


The City demurred on several grounds, including that the cited Municipal Code sections did not
create mandatory duties that could serve as the basis for liability under Government Code section
815.6, that the City was immune under Government Code section 818.6, and that the limitations
period set out in Code of Civil Procedure section 337.15 had passed. The trial court *498  sustained
the demurrer without leave to amend as to all causes of action and dismissed the action, relying,
among other grounds, on Government Code section 818.6 and Code of Civil Procedure section
337.15.


The Court of Appeal affirmed, holding the City immune under Government Code section 818.6
and the claims time-barred under Code of Civil Procedure section 337.15. The court expressly
declined to reach any other issues. We granted review on plaintiff's petition, which raised only the
two issues decided by the Court of Appeal. By a later order, we requested and received briefing, as
well, on the question whether the Municipal Code sections relied upon imposed mandatory duties
designed to protect against the particular kind of injury plaintiff allegedly suffered, within the
meaning of Government Code section 815.6. The scope of our review (Cal. Rules of Court, rules
29.2(b), 29.3(c)), therefore, encompasses three issues: use of the Municipal Code sections cited in
the complaint as predicates for liability under Government Code section 815.6; immunity under
Government Code section 818.6; and the time bar of Code of Civil Procedure section 337.15. 1


As our conclusions on the first two issues dispose of the case, however, we have no occasion to
discuss the third.


1 We therefore do not reach the City's contention its alleged violation of the Municipal Code
sections was, as a matter of law, not the proximate cause of plaintiff's alleged injuries. We
also do not reach the City's contention plaintiff must show that the mandatory duties existed
under the Municipal Code not only at the time the City allegedly breached them, but also at
the time plaintiff purchased the property.


Discussion
Government Code section 815.6 (hereafter section 815.6), unchanged since its enactment in 1963,
provides: “Where a public entity is under a mandatory duty imposed by an enactment that is
designed to protect against the risk of a particular kind of injury, the public entity is liable for an
injury of that kind proximately caused by its failure to discharge the duty unless the public entity
establishes that it exercised reasonable diligence to discharge the duty.”


(2a) First and foremost, application of section 815.6 requires that the enactment at issue be
obligatory, rather than merely discretionary or permissive, in its directions to the public entity; it
must require, rather than merely authorize or permit, that a particular action be taken or not taken.
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(Morris v. County of Marin (1977) 18 Cal.3d 901, 907, 910 [136 Cal.Rptr. 251, 559 P.2d 606].) It is
not enough, moreover, that the public entity or officer have been under an obligation to perform a
function if the function itself involves the exercise of discretion. (Creason v. Department of Health
Services (1998) 18 Cal.4th 623, 631-633 [76 Cal.Rptr.2d 489, 957 P.2d 1323] (Creason).) *499


(3) Whether an enactment creates a mandatory duty is a question of law: “Whether a particular
statute is intended to impose a mandatory duty, rather than a mere obligation to perform a
discretionary function, is a question of statutory interpretation for the courts.” (Creason, supra, 18
Cal.4th at p. 631.) The enactment's language “is, of course, a most important guide in determining
legislative intent, [but] there are unquestionably instances in which other factors will indicate that
apparent obligatory language was not intended to foreclose a governmental entity's or officer's
exercise of discretion.” (Morris v. County of Marin, supra, 18 Cal.3d at pp. 910-911, fn. 6.)


(2b) Second, but equally important, section 815.6 requires that the mandatory duty be “designed”
to protect against the particular kind of injury the plaintiff suffered. The plaintiff must show the
injury is “ 'one of the consequences which the [enacting body] sought to prevent through imposing
the alleged mandatory duty.' ” (Hoff v. Vacaville Unified School Dist. (1998) 19 Cal.4th 925, 939
[80 Cal.Rptr.2d 811, 968 P.2d 522], fn. omitted.) Our inquiry in this regard goes to the legislative
purpose of imposing the duty. That the enactment “confers some benefit” on the class to which
plaintiff belongs is not enough; if the benefit is “incidental” to the enactment's protective purpose,
the enactment cannot serve as a predicate for liability under section 815.6. (Nunn v. State of
California (1984) 35 Cal.3d 616, 626 [200 Cal.Rptr. 440, 677 P.2d 846].)


(4) Preliminarily, the City and an amicus curiae coalition of local governments contend that, for
local ordinances like those at issue here to serve as predicates for liability under section 815.6, the
plaintiff must demonstrate not only that the duties created are obligatory and intended to protect
against the type of injury suffered, but also that the ordinance expressly manifests the enacting
body's intent to create a private right of action for those situated similarly to the plaintiff. The
Attorney General, appearing as an amicus curiae, argues even more broadly that health, safety and
welfare regulations, whether enacted at the state or local level, should not be considered predicates
for liability under section 815.6 “[a]bsent clear evidence of an intent to create a private right of
action.”


We cannot agree with the City and amici curiae that liability under section 815.6 requires that
the enactment establishing a mandatory duty itself manifest an intent to create a private right
of action, for their position is directly contrary to the language and function of section 815.6.
When an enactment establishes a mandatory governmental duty and is designed to protect against
the particular kind of injury the plaintiff suffered, section 815.6 provides that the public entity
“is liable” for an injury proximately caused by its negligent failure to discharge the duty. It is
section 815.6, not the predicate enactment, *500  that creates the private right of action. If the
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predicate enactment is of a type that supplies the elements of liability under section 815.6—if it
places the public entity under an obligatory duty to act or refrain from acting, with the purpose of
preventing the specific type of injury that occurred—then liability lies against the agency under
section 815.6, regardless of whether private recovery liability would have been permitted, in the
absence of section 815.6, under the predicate enactment alone. (See Crusader Ins. Co. v. Scottsdale
Ins. Co. (1997) 54 Cal.App.4th 121, 125-126 [62 Cal.Rptr.2d 620] [distinguishing between use of
enactment directly to establish private right of action, which requires legislative intent to create
such a right, and use of enactment to establish one or more elements of a preexisting, independent
cause of action, which does not require legislative intent to create a cause of action in the predicate
enactment].)


The City and amici curiae's theory would reduce section 815.6 to a virtual nullity and, with regard
to local enactments, would have the bizarre effect of placing with local governmental entities the
decision whether they will be liable or immune under state law. We have previously rejected the
notion that a local government can, by its own ordinance, exempt itself from liability under the
state's Tort Claims Act, of which section 815.6 is a part. (Societa per Azioni de Navigazione Italia
v. City of Los Angeles (1982) 31 Cal.3d 446, 463 [183 Cal.Rptr. 51, 645 P.2d 102].) 2


2 To the extent Court of Appeal decisions construing section 815.6 have relied on the theory
that the legislative body enacting the predicate law must have intended to create a private
right of action (see Zolin v. Superior Court (1993) 19 Cal.App.4th 1157, 1164-1166 [23
Cal.Rptr.2d 871]; State of California v. Superior Court (1992) 8 Cal.App.4th 954, 958
[10 Cal.Rptr.2d 527]), we disapprove those decisions. The amicus curiae group of local
governments also cites language from our decision in Creason, supra, 18 Cal.4th 623,
referring to the Legislature's probable lack of intent to create, in the predicate statutes at
issue, a private right of action for those such as plaintiff. (See id. at pp. 631, 632, 633,
634.) Creason, however, involved state statutes rather than local ordinances; in that light,
the language cited may be understood simply as resting on the indisputable principle that
the Legislature may, by later and more specific enactments, create exceptions to the general
rule of liability set forth in section 815.6. In any event, our holding in Creason was that the
statutes at issue established no mandatory duty, but only a direction to the agency concerned
to exercise its discretion and judgment. (Creason, supra, 18 Cal.4th at p. 635.)


We must, therefore, examine the language, function and apparent purpose of each cited Municipal
Code section to determine if any or each creates a mandatory duty designed to protect against the
kind of injury plaintiff allegedly suffered here.


For his first cause of action, plaintiff alleged the City had breached its mandatory duty to record
a certificate of substandard condition with the county recorder at the time the City determined the
property was unstable *501  and so notified the owner. In 1966 such duty was stated in section
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91.0308(d) of the Municipal Code and, from 1987 on, in section 91.7001(i) of that code. The
City allegedly violated this duty, making no reasonably diligent efforts to discharge it, in 1966
when it notified the then owner of the instability but failed to record the notice, and in March
1970, October 1970, February 1971, March 1973 and October 1979, when events connected to
the various improvement projects should have reminded the City the 1966 slide condition had
never been corrected. Had the City recorded the required notice, plaintiff allegedly would not have
purchased the property or suffered the ensuing landslide damage and emotional distress.


At all times the City allegedly violated it, Municipal Code section 91.0308(d) provided: “Unstable
Property. Whenever the Superintendent of Building determines by inspection that a property,
either improved or unimproved, is unstable because of landslide, subsidence or inundation he shall
give written notice to the owner that the property is substandard. Notice shall specify conditions
creating substandard classification. [ ] At the time of giving the above mentioned notice, the
Superintendent of Building shall also file with the office of the County Recorder a certificate that
the property is substandard and that the owner thereof has been so notified. The certificate shall
specify conditions creating substandard classification. [ ] Upon notice of correction of the unstable
conditions due to landslide, subsidence or inundation the Superintendent of Building shall file with
the office of the County Recorder a certificate specifying that the property is no longer considered
substandard due to landslide, subsidence or inundation.” (Italics added.) 3  *502


3 The final paragraph of the section is not quoted in the complaint, but is quoted in the City's
brief and appears in the official version of the City's 1966 Building Code, a portion of which
was attached to the demurrer. The City attached parts of several editions of the Municipal
Code, from various years, to the demurrer, requesting that the trial court take judicial notice of
them. The record does not contain a ruling by the trial court on that request. In this court, the
City requests we take notice of (1) the code provisions just referred to, which were submitted
with the demurrer, (2) various current provisions of the Municipal Code that are parallel to
the former provisions upon which plaintiff relies, and (3) the entireties of the Waisgerber
and John Merrill geological reports, which were cited in the complaint but not quoted there
in full. Plaintiff opposes notice of the two geological reports and argues there is no need
for notice of the code provisions because the provisions upon which he relies are quoted in
the complaint.
Notice of the code provisions is appropriate to ensure that the provisions upon which plaintiff
relies to establish mandatory duties were in force at the times such duties were allegedly
violated, and for the court to determine whether the full code provisions, each read as a whole,
created actionable mandatory duties under Government Code section 815.6. (See Code Civ.
Proc., § 430.30, subd. (a) [noticeable matter may be basis for demurrer]; People v. Oakland
Water Front Co. (1897) 118 Cal. 234, 244-245 [50 P. 305] [proper, on demurrer, to take
notice of statutes to negate allegation of complaint].) Notice of the contents, though not the
truth, of the geological reports might be appropriate to fill out or qualify allegations regarding
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those reports in the complaint (see Pacific Employers Ins. Co. v. State of California (1970) 3
Cal.3d 573, 575, fn. 1 [91 Cal.Rptr. 273, 477 P.2d 129]), but such notice is unnecessary here
because the reports are not relevant to any issue within our scope of review. We therefore
grant the motion as to items (1) and (2), but deny it as to item (3).


(5) In describing the duty to record a certificate of substandard condition, Municipal Code section
91.0308(d) uses obligatory rather than permissive language. The City argues, nevertheless, that
no mandatory duty is created, because the ordinance leaves the responsible City officer with the
discretion “to initially conduct an inspection and then to make the expert determination whether
land was unstable to the degree that a notice should be issued and a certificate should be recorded,”
as well as the discretion to determine “what specific geological conditions caused the instability.”
We agree that the determinations whether a property is unstable, and what conditions make it so
and thus must be remedied, rest, under the ordinance, with the judgment and discretion of the
superintendent of building or his or her staff. But once these determinations have been made—
as they allegedly were in this case in 1966 and 1970—the ordinance does not contemplate any
further discretionary decision as to whether to record the certificate of substandard condition;
rather, the ordinance commands that such a certificate be recorded when the owner is given notice
of the substandard condition. In this respect—the only respect pertinent to plaintiff's first cause
of action—Municipal Code section 91.0308(d) creates a mandatory duty. (See Thompson v. City
of Lake Elsinore (1993) 18 Cal.App.4th 49, 58 [22 Cal.Rptr.2d 344] [although defendant city had
discretion to issue or not issue building permit and to determine whether completed project met
permit requirements, once the final determination of compliance was made city “retained no further
discretion to withhold the certificate of occupancy”]; Johnson v. Mead (1987) 191 Cal.App.3d 156,
159-160 [236 Cal.Rptr. 277] [although Department of Motor Vehicles had discretion to determine
whether driver's alcoholism and drug addiction made him incapable of driving safely, once such
determination was made the department had a mandatory duty not to issue or renew driver's
license].)


(6) A more difficult question is whether Municipal Code section 91.0308(d) was “designed to
protect against the risk of [the] particular kind of injury” plaintiff allegedly suffered. (Gov. Code,
§ 815.6.) Plaintiff alleges that, had the City recorded the required certificate of substandard
condition, he would not have purchased the property and would therefore not have suffered the
pled losses due to the landslide damage and ensuing emotional distress. This, plaintiff contends,
was the exact injury the ordinance's recordation requirement was designed to prevent: “The only
conceivable purpose of recording that [instability] information ... was to put future purchasers
*503  (and others involved in property purchases, such as lenders and title companies) on notice
of the instability.” (See Grenell v. City of Hermosa Beach (1980) 103 Cal.App.3d 864, 870-871
[163 Cal.Rptr. 315] [city ordinances requiring city to issue report on authorized use, zoning
classification, etc., of property being purchased were designed to protect against purchaser's
buying property that could not lawfully be used as the seller represented]; Bradford v. State of
California (1973) 36 Cal.App.3d 16, 21 [111 Cal.Rptr. 852] [state's mandatory duty to record
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dismissal of criminal charges after service of probation designed to protect against type of injury
plaintiff suffered when he was arrested for failure to register as a sex offender].)


The City argues, to the contrary, that the recordation provision of Municipal Code section
91.0308(d) was designed not for the benefit of prospective purchasers, but “as leverage to compel
compliance with an order to comply ....” Observing that the City's building code was promulgated,
according to its own terms, to protect life, limb, property and the public welfare generally “by
regulating and controlling the design [and] construction” of buildings (Mun. Code, § 91.101.2), the
City contends the recordation requirement is simply an enforcement tool designed as protection for
the general public as a whole against the effects of improper construction, rather than as protection
against economic losses by purchasers or lenders.


We agree with the City that the probable purpose of the ordinance's recordation requirement
is to encourage the landowner to undertake necessary stabilization work, for if he or she does
not do so, a recorded certificate of substandard condition will seriously impair the value of the
property for possible sale or security. True, the recordation also may provide warning to potential
purchasers and lenders (assuming what has not been demonstrated, that the recorded notice would
be disclosed by a standard title search), but that effect is aptly described as “incidental” (Nunn v.
State of California, supra, 35 Cal.3d at p. 626) to the ordinance's enforcement goals. Municipal
Code section 91.0308(d) exists to protect the public against unsafe building and land conditions,
not to regulate the marketing of real estate. (See Nunn, supra, at pp. 625, 626 [statute requiring
armed security guards to take firearms course and state agency to prescribe standards for such
a course was designed “for the purpose of protecting the public from the danger of incompetent
armed private security guards” and had only incidental benefit to guards themselves]; Zolin v.
Superior Court, supra, 19 Cal.App.4th at pp. 1164-1165 [requirement that Department of Motor
Vehicles publish list of accredited traffic schools was designed for efficient use of courts and traffic
violators, not to give schools guarantee of equal competition; school negligently omitted from list,
therefore, has no cause of action under § 815.6].)


(7) Plaintiff's first cause of action was, in addition, barred by Government Code section 818.6
(hereafter section 818.6), which provides: “A *504  public entity is not liable for injury caused
by its failure to make an inspection, or by reason of making an inadequate or negligent inspection,
of any property, other than its property (as defined in subdivision (c) of Section 830), for the
purpose of determining whether the property complies with or violates any enactment or contains
or constitutes a hazard to health or safety.” Construing the immunity of section 818.6 broadly
to include the entire process of inspection and reporting (see Cochran v. Herzog Engraving Co.
(1984) 155 Cal.App.3d 405 [205 Cal.Rptr. 1] (Cochran)), the Court of Appeal correctly held that
section 818.6 immunizes the City from liability for failing, after an inspection, to take the additional
step of recording with the county recorder the information so discovered.
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In Cochran, the plaintiffs' decedent had been killed in a fire at her workplace, an engraving shop.
The city fire department had inspected the shop twice; the first report noted the presence of
magnesium, a highly combustible substance, on the premises, but the subsequent inspection report
failed to note that hazard. There was no record the fire department had informed the employer of the
need for special safety precautions in the storage of magnesium. (Cochran, supra, 155 Cal.App.3d
at p. 408.) The Court of Appeal held section 818.6 immunized the city against any liability for
failing to inspect the property with due care or to specify needed safeguards against fire. The
court interpreted section 818.6 broadly as “protect[ing] public entities from liability not only for
failures to detect technical safety code violations, but for any negligence directly connected to
the inspection process itself.” (Cochran, supra, at p. 412.) If the safety inspection immunity were
narrowly construed to cover only the inspection per se, the court observed, municipalities would
be discouraged from making diligent efforts to uncover possible hazards. (Ibid.)


The mandatory duty to record a certificate under Municipal Code section 91.0308(d) arises only
if instability is discovered by inspection. The ordinance begins: “Whenever the Superintendent
of Building determines by inspection that a property, either improved or unimproved, is unstable
because of landslide ....” (Italics added.) Under section 818.6, if the city's inspection negligently
failed to identify a hazard, neither the owner nor subsequent purchasers would be able to maintain
a lawsuit; nor would an action lie if the city impaired the value of the property by conducting an
inspection that negligently identified a hazard that did not exist. To impose liability for failing to
record the result of the inspection would frustrate the purpose of the immunity statute; we do not
believe the Legislature intended such a narrow immunity.


As the court in Cochran observed: “Public safety inspection necessarily encompasses making an
informed determination that given conditions are in *505  fact hazardous or not in compliance
with regulations, officially reporting these hazardous conditions, and fully disclosing them to all
interested parties. Appellants' narrow interpretation of the immunity statute would ... encourage
municipalities not to make any efforts to learn about possible ... hazards.” (Cochran, supra, 155
Cal.App.3d at pp. 411-412, italics added.) In the present case, similarly, allowing liability for
failure to fully report, by recordation, the results of an inspection, while immunizing the failure
to make an inspection at all, would have the effect, contrary to the evident legislative intent, of
discouraging municipal safety and health inspections. Even if plaintiff's first cause of action stated
a valid claim for breach of a mandatory duty, therefore, section 818.6 would immunize the City
from liability for that breach. (See Gov. Code, § 815, subd. (b) [immunity provisions of Tort Claims
Act prevail over liability provisions].)


(8) For his second cause of action, plaintiff alleged the City had breached its mandatory duty to
require, before issuing building permits in known landslide areas, that the property owner record
with the county recorder an affidavit to the effect the owner is aware the property is in an area
subject to sliding or unstable soil. In 1970 such duty was stated in section 91.0203(2) of the



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=155CAAPP3D408&originatingDoc=Icc67d91efab611d9b386b232635db992&refType=RP&fi=co_pp_sp_226_408&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_408 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=155CAAPP3D408&originatingDoc=Icc67d91efab611d9b386b232635db992&refType=RP&fi=co_pp_sp_226_408&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_408 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS818.6&originatingDoc=Icc67d91efab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS818.6&originatingDoc=Icc67d91efab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS818.6&originatingDoc=Icc67d91efab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=155CAAPP3D411&originatingDoc=Icc67d91efab611d9b386b232635db992&refType=RP&fi=co_pp_sp_226_411&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_411 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=155CAAPP3D411&originatingDoc=Icc67d91efab611d9b386b232635db992&refType=RP&fi=co_pp_sp_226_411&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_411 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS818.6&originatingDoc=Icc67d91efab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815&originatingDoc=Icc67d91efab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Haggis v. City of Los Angeles, 22 Cal.4th 490 (2000)
993 P.2d 983, 93 Cal.Rptr.2d 327, 00 Cal. Daily Op. Serv. 1897...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 15


Municipal Code and, from 1989 on, in section 91.0303(a)(2) of that code. The City allegedly
violated this duty, making no reasonably diligent efforts to discharge it, by issuing building permits
in November 1970, April 1971, February 1973 and January 1977 without requiring that an affidavit
be recorded. Had such affidavits been recorded, plaintiff would not have purchased the property
or suffered the ensuing landslide damage and emotional distress.


At all times the City allegedly violated it, Municipal Code section 91.0203 provided: “(2) The
Department shall have the authority to withhold a building permit where the proposed building
site is in an area subject to slides or unstable soil. If the Department finds that the above hazards
are not likely to be of such extent as to be an immediate hazard to occupancy of the proposed
building, the Department shall issue a building permit upon receipt of a sworn affidavit which
has been recorded by the County Recorder, stating that the applicant is fully aware that the site
is in an area subject to slides or unstable soil. [ ] ... [ ] Areas requiring the affidavit ... shall
be established by the Department after public hearings on the location of such areas are held by
the Board of Building and Safety Commissioners.” (Italics added.) Plaintiff claims the italicized
portion created a mandatory duty not to issue a building permit in a slide area without obtaining
the described recorded affidavit from the property owner, a duty the City allegedly violated when
it issued various permits to the subject property's prior owners during the period 1970-1977. *506


For two reasons, we disagree. First, the ordinance, on its face, does not, as plaintiff claims, provide
that a permit shall issue only upon receipt of a recorded affidavit. Rather, it provides that a permit
shall issue “upon receipt” of a recorded affidavit. (Mun. Code, § 91.0203(2).) Reading section
91.0203(2) literally, then, the building department's mandatory duty, if any, would be to issue a
permit upon receipt of a recorded affidavit. Plaintiff, of course, does not allege the City violated
such a duty.


Second, even if Municipal Code section 91.0203(2) were interpreted as impliedly providing that
a permit shall issue only upon receipt of a recorded affidavit, the ordinance, read as a whole,
provides the City with such significant discretion in whether to issue or withhold permits as
to make Government Code section 815.6 inapplicable. The ordinance begins with a permissive
statement of general authority: “The Department shall have the authority to withhold a building
permit where the proposed building site is in an area subject to slides or unstable soil.” (Mun.
Code, § 91.0203(2).) It then provides for two specific respects in which City officers and staff
are to exercise their judgment and discretion: first, to determine the location and boundaries of
the areas requiring affidavits, and, second, to decide whether the instability of a given property is
of such magnitude as to cause an immediate hazard to occupancy of the proposed development.
Given the pervasively discretionary nature of the City's authority to withhold a permit for building
on unstable property and to determine whether an affidavit should be required, we discern in
Municipal Code section 91.0203(2), despite its use of “shall,” no clear intent to mandate that the
City, without the exercise of discretion or judgment, deny a permit if no affidavit has been recorded.
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(See Creason, supra, 18 Cal.4th at pp. 631-633 [statutes requiring state agency to develop and
implement programs for testing newborns for congenital disorders left selection of testing and
reporting standards to agency's discretion, despite inclusion of some mandatory language]; Fox v.
County of Fresno (1985) 170 Cal.App.3d 1238, 1243-1244 [216 Cal.Rptr. 879] [although statute
providing for agency legal action to enforce building standards included the word “shall” at points,
at other points it clearly gave enforcement agency the discretionary choice whether and how to
enforce standards; statute is therefore permissive rather than mandatory within the meaning of §
815.6].)


(9) For his third cause of action, plaintiff alleged the City had breached its mandatory duty not
to issue grading or building permits for property in an active landslide area unless the applicant
demonstrated the proposed construction would stabilize the entire slide mass. In 1970, such duty
was stated in section 91.3011(d)(1) of the Municipal Code and, from 1985 on, in section 91.7011(d)
of that code. The City allegedly violated this duty, *507  making no reasonably diligent efforts
to discharge it, by issuing building or grading permits in November 1970, April 1971, February
1973, January 1977 and October 1979 without first requiring the applicants to submit maps
or investigations of subsurface conditions or stability analyses or plans. The City's negligence
proximately caused plaintiff to suffer the ensuing landslide damage and emotional distress.


At all times the City allegedly violated it, Municipal Code section 91.3011(d)(1) provided: “No
building or grading permits shall be issued for construction in active or historic landslide areas
until, and unless, stabilization on the entire slide or soil mass on which the property lies can
be satisfactorily demonstrated to the Department.” Plaintiff contends this provision created a
mandatory duty on the City's part to withhold permits until the applicant had made an adequate
showing of stabilization, a duty the City allegedly breached in the period 1970-1979 by issuing
to the property's former owners various permits without first receiving adequate analyses of
subsurface conditions and slope stability.


Plaintiff's argument depends on reading the ordinance as requiring an objectively satisfactory
showing of slide stabilization. It cannot, however, reasonably be so read. The demonstration
referred to is to be made “to the Department.” (Mun. Code, § 91.3011(d)(1).) The ordinance
contains no reference or allusion to any third party who might evaluate the applicant's showing. The
only reasonable interpretation of the ordinance, therefore, is that the applicant must demonstrate
slope stabilization to the “satisfact[ion]” of the City's staff. (Ibid.) So understood, Municipal Code
section 91.3011(d)(1) explicitly calls upon the judgment, expertise and discretion of the City's staff
to evaluate the applicant's showing. Such an enactment does not create a mandatory duty within the
meaning of Government Code section 815.6. (See Cancun Homeowners Assn. v. City of San Juan
Capistrano (1989) 215 Cal.App.3d 1352, 1358-1359 [264 Cal.Rptr. 288] [city building inspector
did not have mandatory duty to disapprove landfill with less than 90 percent compaction where
city ordinance called for that compaction standard “ '[u]nless otherwise approved by the Building
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Official,' ” and allowed approval of even hazardous grading if hazard could be controlled “ 'to the
satisfaction of the Building Official' ” (italics omitted)]; Gray v. State of California (1989) 207
Cal.App.3d 151, 155-156 [254 Cal.Rptr. 581] [where statute contemplated agency investigation
into background of potential gun purchaser, but did not specify the type of investigation required,
matter of proper investigation has been left to the agency's discretion].)


(10) For his fourth cause of action, plaintiff alleged the City had violated its mandatory duty to
stop construction the City knew did not comply with *508  the Municipal Code. In 1973 such duty
was stated by section 91.0305 of the Municipal Code and, from 1985 on, in section 91.0202(d) of
that code. The City allegedly violated this duty, making no reasonably diligent efforts to discharge
it, in March 1973, by failing to stop construction of the swimming pool, despite knowing from the
Waisgerber letter that an adequate investigation of subsurface conditions had not been done and
knowing that no owner's affidavit of awareness of slide conditions had been recorded. The City's
negligence proximately caused plaintiff to suffer the ensuing landslide damage and emotional
distress.


At all times the City allegedly violated it, Municipal Code section 91.0305 provided: “Whenever
any construction or work is being done contrary to the provisions of any law or ordinance enforced
by the Department, the Superintendent of Building shall issue a written notice to the responsible
party to stop work on that portion of the work on which the violation has occurred. The notice shall
state the nature of the violation and no work shall be done on that portion until the violation has
been rectified and approval obtained from the Department.” Plaintiff argues this section creates a
mandatory duty to stop work on nonconforming construction, a duty the City violated in 1973 by
failing to stop work on the swimming pool addition.


We do not discern in Municipal Code section 91.0305 any intent to create a mandatory duty of
enforcement. The title of the section is “Authority to Stop Work,” suggesting that its purpose
is to describe and authorize use of a particular enforcement tool, rather than to mandate that all
building laws be enforced by use of this tool at all times. Although the ordinance provides that
a written stop-work notice “shall” issue to interrupt illegal construction (ibid.), it leaves to the
building department staff, at least initially, the decision whether a particular project violates any
law enforced by the department. Moreover, as we have just seen in addressing plaintiff's second
and third causes of action, neither of the two laws plaintiff alleges the swimming pool construction
violated, Municipal Code sections 91.3011(d) and 91.0203(2), itself creates a mandatory duty of
enforcement.


Conclusion
Plaintiff's first cause of action adequately pleads, pursuant to section 815.6, the City's violation of
a mandatory duty, but the duty in question was not designed to protect against the type of injury
plaintiff allegedly suffered; moreover, this cause of action is subject to the inspection immunity of
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section 818.6. Plaintiff's remaining causes of action do not adequately plead the City's violation of
a mandatory duty within the meaning of section 815.6. The trial court, therefore, properly sustained
the demurrer as to all causes of action. *509


Disposition
The judgment of the Court of Appeal is affirmed.


George, C. J., Kennard, J., Baxter, J., Chin, J., and Brown, J., concurred.


MOSK, J.,
Concurring and Dissenting.-The first cause of action states a valid claim for relief. Accordingly,
the Court of Appeal's judgment should be reversed in part.


Plaintiff's first cause of action alleges failure to comply with the duty to record a certificate of
substandard condition prescribed in this ordinance: “Whenever the Superintendent of Building
determines by inspection that a property, either improved or unimproved, is unstable because of
landslide, subsidence or inundation[,] he shall give written notice to the owner that the property is
substandard. Notice shall specify conditions creating substandard classification. [ ] At the time of
giving the above mentioned notice, the Superintendent of Building shall also file with the office
of the County Recorder a certificate that the property is substandard and that the owner thereof
has been so notified. The certificate shall specify conditions creating substandard classification. [ ]
Upon notice of correction of the unstable conditions due to landslide, subsidence or inundation[,]
the Superintendent of Building shall file with the office of the County Recorder a certificate
specifying that the property is no longer considered substandard due to landslide, subsidence or
inundation.” (L.A. Mun. Code, § 91.0308 (d).)


The ordinance's plain language does not admit of any discretionary exercise of judgment on the
part of the responsible city employee regarding whether the certificate should be recorded, even if
discretion and judgment are involved in evaluating the substandard conditions to be specified in the
owner's notice and the recorded certificate. Once this work has been done, the ordinance requires
that the certificate be recorded when the owner receives notice of the problem. In this respect, it
creates a mandatory duty. (See Thompson v. City of Lake Elsinore (1993) 18 Cal.App.4th 49, 57-58
[22 Cal.Rptr.2d 344] [city had discretion to issue building permit or not and to determine whether
completed project met permit requirements, but once the final determination of compliance was
made it “retained no further discretion to withhold the certificate of occupancy”]; Johnson v. Mead
(1987) 191 Cal.App.3d 156, 159-160 [236 Cal.Rptr. 277] [Department of Motor Vehicles had
discretion to determine whether driver's alcoholism and drug addiction made him incapable of
driving safely, but once it decided, it had a mandatory duty not to issue or renew driver's license].)
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I also believe that the ordinance was designed to protect against the type of injury plaintiff allegedly
suffered. To be sure, one evident purpose of the *510  ordinance's recording requirement is to
encourage the landowner to undertake necessary stabilization work, lest the recorded certificate
cause the property to become difficult or impossible to sell. But the warning that recording provides
to potential purchasers and lenders is an integral part of the legislative scheme and, in that sense,
cannot be described as “incidental.” (Nunn v. State of California (1984) 35 Cal.3d 616, 626 [200
Cal.Rptr. 440, 677 P.2d 846].) It is precisely by protecting others against unknowingly buying
(or lending money on the security of) unstable property that recording serves as leverage against
the current owner. Nor can the interest of a property's future owners in knowing its stability, or
lack thereof, be described as wholly economic; the warning that recording provides may prevent
future owners from building unsafe improvements, or may spur them to take corrective measures.
Whether recording leads to the owner's correcting the problem or whether the owner chooses to
leave the problem uncorrected and forgo future development or sale of the property, then, the effect
is within the general goals of the city's building code—to protect life, health, property and the
general welfare by regulating construction.


As regards inspection immunity, I agree with plaintiff that the connection between inspection and
the negligence alleged—the failure to record a certificate with the county recorder's office—is too
attenuated to call for application of Government Code section 818.6. That statute provides: “A
public entity is not liable for injury caused by its failure to make an inspection, or by reason of
making an inadequate or negligent inspection, of any property, other than its property ... for the
purpose of determining whether the property complies with or violates any enactment or contains
or constitutes a hazard to health or safety.” The inspection process was completed when the city
reported the results of the inspection by notifying the property owner of the need to correct the
property's unstable condition. The city's failure to take an additional mandated step designed for
enforcement and as a warning to others—i.e., recording the notice with the county recorder—
was not an integral part of the inspection. (Cf. Cochran v. Herzog Engraving Co. (1984) 155
Cal.App.3d 405, 412 [205 Cal.Rptr. 1].)


There is also the question whether Code of Civil Procedure section 337.15 bars the suit. It provides,
in relevant part: “(a) No action may be brought to recover damages from any person, or the
surety of a person, who develops real property or performs or furnishes the design, specifications,
surveying, planning, supervision, testing, or observation of construction or construction of
an improvement to real property more than 10 years after the substantial completion of the
development or improvement for any of the following: [ ] (1) Any latent deficiency in the design,
specification, surveying, planning, supervision, or observation of construction or construction of
an improvement to, or survey of, real property. [ ] (2) Injury to property, real or personal, arising
out of any such latent deficiency.” *511
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Code of Civil Procedure section 337.15 protects only two classes of potential defendants
(along with their sureties): those who have “develop[ed]” real property and those who have
“perform[ed] or furnish[ed]” specified services contributing to an “improvement” to real property.
The city does not contend that it developed the property. The question, therefore, is whether
the negligence alleged in the first cause of action occurred in the performance or furnishing of
“design, specifications, surveying, planning, supervision, testing, or observation of construction or
construction” for an improvement of the property. (Ibid.) It did not. The recording of, or failure to
record, a notice that land is in substandard condition because of instability, unconnected to ongoing
or contemplated improvement, cannot be described as the performance or furnishing of a service
for an improvement to real property.


For the foregoing reasons, I would reverse the Court of Appeal's judgment in part and affirm it
in part. *512


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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100 Cal.App.3d 961, 161 Cal.Rptr. 385


MARGARET A. HASKINS et al., Plaintiffs and Appellants,
v.


SAN DIEGO COUNTY DEPARTMENT OF PUBLIC
WELFARE et al., Defendants and Respondents.


Civ. No. 18683.
Court of Appeal, Fourth District, Division 1, California.


January 11, 1980.


SUMMARY


A welfare recipient and her husband sued a county department of public welfare alleging an
employee of the department had misused her position to obtain confidential records on the recipient
and had thereafter wrongfully caused the recipient to be the object of a welfare fraud investigation.
The department's liability was asserted on three theories: The county had negligently violated its
statutory duty to maintain the confidentiality of welfare records; the county had violated the right
to privacy under Cal. Const., art. I, § 1; and the county had acted under color of law to deprive
the recipient and her husband of federal constitutional rights in violation of 42 U.S.C. § 1983. The
trial court sustained the county's demurrer without leave to amend as to all counts. (Superior Court
of San Diego County, No. 417321, Ross G. Tharp, Judge.)


The Court of Appeal affirmed. While conceding the county had a duty under Welf. & Inst. Code,
§ 10850, and under applicable federal statutes to exercise reasonable diligence in maintaining the
confidentiality of welfare records, the court held this duty was not violated by a communication
from one public employee to another made for the purpose of investigating possible welfare fraud.
The court held further such an intradepartmental communication could not form the basis for an
action for violation of the right to privacy under the California Constitution. Finally, the court
held the county's alleged negligence in supervising its employee was insufficient to establish
governmental liability under 42 U.S.C. § 1983. (Opinion by Staniforth, J., with Brown (Gerald),
P. J., and Cologne, J., concurring.) *962


HEADNOTES


Classified to California Digest of Official Reports


(1)
Public Aid and Welfare § 2--State and Federal Legislation-- Confidentiality of Welfare Records.
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Welf. & Inst. Code, § 10850, enacted in compliance with federal mandates pertaining to federally
assisted state welfare programs, imposes a duty upon county welfare departments to exercise
reasonable diligence in preventing improper disclosure of confidential information in welfare
records, including information as to the identity of welfare recipients, for any purpose unconnected
with the administration of the welfare department.


(2)
Government Tort Liability § 29--Actions--Demurrer, Dismissal, and Nonsuit--Sufficiency of
Allegations.
The trial court properly sustained without leave to amend a county's demurrer to a complaint by
a welfare recipient and her husband where the county's liability was predicated on its failure to
prevent an employee from gaining unauthorized access to the recipient's records and disclosing
information about the recipient and her husband to a fellow employee in the interest of initiating an
investigation for welfare fraud. The duty imposed upon the county by Welf. & Inst. Code, § 10850,
to maintain the confidentiality of welfare records did not require that observation of welfare records
be restricted to particular employees and did not prohibit disclosures such as the one complained
of, which was made within the department and in connection with the administration of the welfare
program.


(3)
Constitutional Law § 58--First Amendment and Other Fundamental Rights of Citizens--Right of
Privacy--Confidentiality of Welfare Records.
A welfare recipient and her husband failed to state a cause of action against a county welfare
department for violation of the right to privacy guaranteed by Cal. Const., art. I, § 1, by allegations
that the department had permitted an employee to gain unauthorized access to the recipient's files
and to disclose information to a fellow employee in the interest of stimulating an investigation of
the recipient for possible welfare fraud.


[See Cal.Jur.3d, Constitutional Law, § 234; Am.Jur.2d, Privacy, § 42.] *963


(4)
Civil Rights § 8--Actions--Governmental Liability.
A welfare recipient and her husband failed to state a cause of action against a county welfare
department for violations of civil rights under 42 U.S.C. § 1983 by alleging that the department had
negligently failed to prevent an employee from gaining unauthorized access to the recipient's files.


(5)
Civil Rights § 8--Actions--Sufficiency of Allegations.
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An allegation by a welfare recipient and her husband that a county welfare department and other
county defendants had conspired under color of law to deprive them of constitutional rights did
not state a cause of action under 42 U.S.C. § 1983, where the allegations did not set forth with
particularity the overt acts allegedly committed in execution of the conspiracy.


COUNSEL
Schulman & Schulman and Elizabeth Schulman for Plaintiffs and Appellants.
Donald L. Clark, County Counsel, and Robert C. Rice, Deputy County Counsel, for Defendants
and Respondents.


STANIFORTH, J.


James Dorse Haskins (James) and his wife, Margaret Haskins, (Margaret) sued James' former
wife, Esther Haskins (Esther), the San Diego County Department of Public Welfare (DPW),
its director, Homer Detrich, and the County of San Diego (collectively the County) for money
damages on a variety of legal theories. James and Margaret (the Haskinses) say Esther—when the
estranged wife of James—misused her position as an employee of the DPW to obtain confidential
records of welfare recipient Margaret and caused a welfare fraud investigation to be initiated
based upon her complaint that Margaret was living with an “unattached male,” to wit, James. The
investigation resulted in “no formal charges being filed” against Margaret. The Haskinses assert
this investigation caused them humiliation, *964  suffering, public contempt, obloquy, ridicule
and other damages to be proven if given their day in court.


The Pleadings
Counts one through four (incl.) charge Esther with (1) invasion of privacy, (2) libel, (3) slander, and
(4) intentional infliction of mental distress. Esther's demurrer to these four counts was sustained
with leave to amend. Since no appeal lies from this ruling, these latter counts are not before this
court.


Counts five and six charge the County with liability based upon negligence in permitting its
employee Esther to gain access to Margaret's welfare files in violation of a mandatory duty imposed
on the County and its employees to maintain welfare records confidential. (Welf. & Inst. Code,
§ 10850.) 1  The seventh cause of action seeks to state a cause of action against the County for
violation of the Haskinses' civil rights under 42 United States Code Annotated section 1983. The
eighth cause of action charges the County with a conspiracy to discriminate against, deprive the
Haskinses of “rights, privileges and immunities” secured by the United States Constitution—done
under color of law. The trial court found no mandatory duty on the part of the County to insure
confidentiality of the welfare recipient's record and no factual allegation of an unconstitutional
policy and therefore sustained the County's demurrer to counts six through eight inclusive without
leave to amend. The Haskinses appeal the ensuing judgment of dismissal.
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1 Paragraph 35 (fifth cause of action) alleges: “...Esther Haskins was able to wrongfully, and
for her own personal purpose and profit, misuse and abuse her status as an employee of
the DPW in that she used her knowledge of the procedures applicable in determining if a
particular persona [sic] was a welfare recipient to learn that plaintiff Margaret A. Haskins
was such a welfare recipient. Furthermore, in the ordinary and regular course of her duties
as an employee of the DPW, defendant Esther Haskins was not charged with or responsible
for seeking out such information concerning Margaret A. Haskins.”


Discussion


I
A demurrer to a complaint is properly sustained if the complaint does not state facts sufficient to
constitute a cause of action. (Code Civ. Proc., § 430.10.) However, it is an abuse of discretion to
sustain a demurrer *965  without leave to amend if there is any reasonable possibility that the
defect can be cured by amendment. ( Temescal Water Co. v. Dept. Public Works, 44 Cal.2d 90, 107
[280 P.2d 1].) Leave to amend is properly denied if the facts and nature of plaintiff's claim are clear
and under the substantive law, no liability exists ( Routh v. Quinn, 20 Cal.2d 488, 492-493 [127 P.2d
1, 149 A.L.R. 215]) or where it is probable from the nature of the defects and previous unsuccessful
attempts to plead that the plaintiffs cannot state a cause of action ( Goodman v. Kennedy, 18 Cal.3d
335, 349-350 [134 Cal.Rptr. 375, 556 P.2d 737]).


The burden is on the Haskinses to demonstrate the trial court abused its discretion. ( Filice v.
Boccardo, 210 Cal.App.2d 843, 847 [26 Cal.Rptr. 789].)


II
The propriety of the trial court's sustaining the demurrer without leave to amend as to counts five
and six rests in the first place upon the soundness of its finding of “no mandatory duty on County
to insure confidentiality; no strict liability.” At the outset, we note this general rule of nonliability
of a sovereign body for tortious acts.


“A public entity is not liable for an injury, whether such injury arises out of an act or omission of the
public entity or a public employee or any other person.” (Gov. Code, § 815, subd. (a).) There is no
“common law” imposition of tort liabilities on governmental entities in California. ( Datil v. City of
Los Angeles, 263 Cal.App.2d 655, 660 [69 Cal.Rptr. 788].) Any such liability is dependent wholly
on statute. ( Susman v. City of Los Angeles, 269 Cal.App.2d 803, 808 [75 Cal.Rptr. 240].) Thus,
tort liability may be imposed “[w]here a public entity is under a mandatory duty imposed by an
enactment that is designed to protect against the risk of a particular kind of injury, the public entity
is liable for an injury of that kind proximately caused by its failure to discharge the duty unless
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the public entity establishes that it exercised reasonable diligence to discharge the duty.” (Gov.
Code, § 815.6; italics added.)


The Haskinses plead, point to Welfare and Institutions Code section 10850 as the precise source of
such a mandatory duty. Section 10850 provided in pertinent part: 2  “Except as otherwise provided
in this section, *966  all applications and records concerning any individual made or kept by
any public officer or agency in connection with the administration of any provision of this code
relating to any form of public social services for which grants-in-aid are received by this state
from the United States government shall be confidential, and shall not be open to examination for
any purpose not directly connected with the administration of such program, or any investigation,
prosecution, or criminal or civil proceeding conducted in connection with the administration of
any such program. The disclosure of any information which identifies by name or address any
applicant for or recipient of such grants-in-aid to any committee or Legislature is prohibited.


2 Amended by Statutes 1978, chapter 246, section 1, effective January 1, 1979.


“Except as otherwise provided in this section, no person shall publish or disclose or permit or
cause to be published or disclosed any list of persons receiving public social services. Any county
welfare department in this state may release lists of applicants for, or recipients of, public social
services, to any other county welfare department or the Department of Benefit Payments or the
State Department of Health, and such lists or any other records shall be released when requested
by any county welfare department or the Department of Benefit Payments or the State Department
of Health. Such lists or other records shall only be used for purposes directly connected with
the administration of public social services. Except for such purposes, no person shall publish,
disclose, or use or permit or cause to be published, disclosed, or used any confidential information
pertaining to an applicant or recipient. However, this section shall not prohibit the furnishing
of such information to other public agencies to the extent required for verifying eligibility or
for other purposes directly connected with the administration of public social services. Any
person knowingly and intentionally violating the provisions of this paragraph is guilty of a
misdemeanor.” (Italics added.)


This section prohibits use, publication or disclosure of certain confidential information pertaining
to applicants or recipients of public services.


(1)Section 10850 provides that three types of information are confidential. The first category
applies to “all applications and records concerning any individual made or kept by any public
officer...in connection with the administration of... any form of public social services.” The second
category of confidential information prohibits the “disclosure of any information which identifies
by name or address any *967  applicant for or recipient of [any form of public social services]
to any committee or legislative body.” The third category of confidential matter includes “any list
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of persons receiving public social services.” The foregoing confidentiality requirements were first
enacted in the predecessor section to Welfare and Institutions Code section 10850 (§ 118) in 1941
in order to conform with federal statute and rule requirements where federal funding was involved
in public social service programs.


The current federal requirements are expressed in title 42 United States Code Annotated section
602 (subch. IV) which provides in pertinent part: “(a) A State plan for aid and services to
needy families with children must... (9) provide safeguards which restrict the use of [fn. omitted]
disclosure of information concerning applicants or recipients to purposes directly connected with
(A) the administration of the plan of the State approved under this part, the plan or program of
the State under part B, C, or D of this subchapter or under subchapter I, X, XIV, XVI, XIX, or
XX of this chapter, or the supplemental security income program established by subchapter XVI
of this chapter, (B) any investigation, prosecution, or criminal or civil proceeding, conducted in
connection with the administration of any such plan or program, and (C) the administration of
any other Federal or federally assisted program which provides assistance, in cash or in kind, or
services, directly to individuals on the basis of need; and the safeguards so provided shall prohibit
disclosure, to any committee or a legislative body, of any information which identifies by name
or address any such applicant or recipient;...”


In Rosado v. Wyman (397 U.S. 397, 427 [25 L.Ed.2d 442, 464, 90 S.Ct. 1207]), Justice Douglas
concurring said: “State participation in federal welfare programs is not required. States may choose
not to apply for federal assistance or may join in some, but not all, of the various programs....
As long as a State is receiving federal funds, however, it is under a legal requirement to comply
with the federal conditions placed on the receipt of those funds;...” The California Supreme Court
has recognized that when the state chooses to join a federal program the California plan must
comply with the mandatory requirements established by the Social Security Act and the regulations
promulgated thereunder. The director “must establish regulations not in conflict with federal law
(Welf. & Inst. Code, § 10604), and must administer the state program 'to secure full compliance
with the applicable provisions of state and federal laws' (Welf. & Inst. Code, § 10600).” ( *968
County of Alameda v. Carleson, 5 Cal.3d 730, 739 [97 Cal.Rptr. 385, 488 P.2d 953].)


We conclude that by use of the term “must... provide safeguards,” Congress imposed a
“mandatory” duty within the meaning of Government Code section 815.6 upon the County “to take
precautionary measures, to make provisions, to supply what is needed” for the protection against
something undesirable, to wit, the disclosure or use of welfare records, including a recipient's
identity except for purposes directly connected with the administration of public social services.
( Knapmiller v. American Insurance Company (1978) 15 Wis. 2d 219 [112 N.W.2d 586, 588];
Websters New Internat. Dict. (3d ed.) p. 1827.)
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This conclusion, however, does not ipso facto breathe life into Haskinses' counts five and six. The
finding of a duty to provide safeguards to restrict disclosure or use does not define the qualitative
or quantative boundaries of that duty. Clearly the duty imposed does not encompass an obligation
to insure the inviolability of the identity of a welfare recipient but only to exercise “reasonable
diligence” in performance of that duty. (Welf. & Inst. Code, § 10850.)


Moreover the privilege for confidentiality, the limitation on disclosure of records under section
10850 is a conditional one. ( In re Lynna B., 92 Cal.App.3d 682, 705 [155 Cal.Rptr. 256].) The
section itself provides for the release of records for specified purposes. The records of an individual
“shall be confidential, and shall not be open to examination for any purpose not directly connected
with the administration of such program, or any investigation, prosecution, or criminal or civil
proceeding conducted in connection with the administration of any such program.” (Welf. & Inst.
Code, § 10850.)


The second paragraph of section 10850 provides for the release of lists of applicants and recipients,
and other records, to other county welfare departments or to the State Department of Social
Welfare. Such lists or records shall be used only “for purposes directly connected with the
administration of public social services.” The next sentence provides that “[e]xcept for such
purposes, no person shall publish, disclose, or use or permit or cause to be published, disclosed, or
used any confidential information pertaining to an applicant or recipient.” (Italics added.) The data
in a welfare recipient's file is available to a variety of governmental agencies and their personnel. (
*969  Belmont v. State Personnel Bd., 36 Cal.App.3d 518, 536 [111 Cal.Rptr. 607]; In re Jeannie
Q., 32 Cal.App.3d 288, 305 [107 Cal.Rptr. 646]; Rivera v. Los Angeles County Civil Service Com.,
87 Cal.App.3d 1001 [151 Cal.Rptr. 480]; Jonon v. Superior Court, 93 Cal.App.3d 683, 693-694
[155 Cal.Rptr. 822].) The federal statute (42 U.S.C.A. § 602 (a)(9)) and in particular the regulations
implementing the statute (45 C.F.R. §§ 205.50 (a)(2)(i)(A) and 205.50 (b)) indicate a primary
concern with disclosure that might result in a “commercial or political” use of the data. ( Hanson
v. Rowe (1972) 18 Ariz.App. 131 [500 P.2d 916, 920]; State v. Smythe (1946) 25 Wn.2d 161 [169
P.2d 706, 710].)


Thus, while the primary thrust of Welfare and Institutions Code section 10850 is to prohibit
“publishing” or “disclosure” of welfare recipient's records to the public, the prohibition of the
statute also encompasses a limitation on the internal agency use of the records. The language of
the statute, “[e]xcept for such purposes, no person shall publish, disclose or use” (italics added),
rules out any doubt but that the internal publication, disclosure or use must be directly connected
with the administration of such public service. (56 Ops.Cal.Atty.Gen. 279, 281-282.)


We examine the Haskinses' counts five and six in light of this discerned legislative intent and
note the allegation that Esther, a DPW employee, “wrongfully” used her position to ascertain
that Margaret was a welfare recipient. Esther then is charged with making a complaint to a
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DPW investigator and “[a]s a result,... an investigation was undertaken by the DPW” and that
“investigation resulted in no formal charges being filed....” Esther's complaint (disclosure) to the
DPW investigation was that an “unattached male... was living in the home... of Margaret.” We
assume from the pleadings Esther did in fact learn from an unauthorized viewing of welfare records
a fact not to be improperly disclosed or used, to wit, the identity of a welfare recipient. We infer
that this fact, together with the charge that Margaret was living with an unrelated male, James,
was related to the DPW investigator. Thus the only “disclosure” or “use” that can be reasonably
inferred from the pleading, other than its communication to the welfare fraud investigator, was to
store it in her mind—cogitate on it—relate it in a cerebral exercise to other facts of which she was
cognizant. There is no charge of any other species of use or disclosure made in these pleadings of
such fact or facts. Thus at the core of the charge of improper use or disclosure is a communication
to a fellow DPW employee, charged with the duty of investigating wrongdoing in connection with
*970  the administration of the welfare program. Esther's use or disclosure was patently for a
purpose “directly connected with the administration of [such public service].” (Welf. & Inst. Code,
§ 10850.) She sought to stimulate an “investigation” in connection with the administration of the
welfare program. The Haskinses, in short, plead themselves into an express statutorily authorized
disclosure or use.


The conclusory charges that the disclosure was “wrongful” and Esther “used the records to suit
her own intent and purpose” do not add substance to the Haskinses' complaint or detract from their
allegations causing these counts to self-destruct.


(2)Esther's communication to a DPW member—whose duty it was to investigate welfare fraud—
is not barred, expressly or impliedly from the words used in either the federal or state statutes.
While such a communication, if untrue, may subject Esther to liability for slander or libel, it cannot
be used as basis for charging the County with violation of the mandatory duty imposed to provide
safeguards against any unauthorized disclosure of protected matters.


The Haskinses' counts five and six suffer from this further fundamental defect: their viability
rests upon an unspoken and undocumented assumption that Welfare and Institutions Code section
10850 requires as “safeguards” internal security devices akin to those imposed where the data to be
protected are of national security, military, state secret character. Such contention is unreasonable
in light of the statutory purpose, language and nature of the data collected. The private information
gathered from welfare recipients is qualitatively different from state secrets. These are not such
matters that preclude the routine day-to-day examination, working with, handling by large numbers
of DPW personnel. The information given by an applicant/recipient for welfare must of necessity
be viewed, become knowledgable to the intake receptionist, typist, clerical, filing employees,
payment authorization officers and staff, review officer and staff.
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The function of the DPW staff is to work with a known “client” and that client's “records.” The
very nature of the public service performed requires handling and visual observation by large
numbers of personnel of various grades. That the eyes of any number of employees might fall
on the name of a welfare recipient—a person known to them—is inevitable. To impose a system
of control limiting such viewing “use” to a special few eyes is totally unreasonable. Neither the
federal nor state *971  statute imposes such a duty. For each of the foregoing reasons, we conclude
the Haskinses state no cause of action in counts five and six for breach of duty imposed by Welfare
and Institutions Code section 10850.


III
The Haskinses contend that counts five and six state a cause of action for violation of their right
to privacy guaranteed by article I, section 1 of the California Constitution which provides “all
people are by nature free and independent and have inalienable rights. Among these are enjoying...
privacy.” (Italics added.) “The amendment is intended to be self-executing... [and] 'creates a legal
and enforceable right of privacy for every Californian.”' ( White v. Davis, 13 Cal.3d 757, 775 [120
Cal.Rptr. 94, 5353 P.2d 222].)


Without doubt, such a cause of action exists and rests upon constitutional authority. Such
conclusion begs the question as to the sufficiency of the allegations here to give form, life to
such a cause of action. The pleadings here charge no disclosure to the public but rather to a
fellow DPW employee charged with the duty to investigate allegations of welfare fraud. (3)Such
communication as this is not the stuff out of which a cause of action for violation of right of privacy
grows. The purpose of such communication was to stimulate an investigation—a communication
authorized by the language of Welfare and Institutions Code section 10850. The Haskinses offer
no case, no authority making such a communication a violation of right of privacy. Again, no cause
of action appears when the pleadings are examined in light of the right to privacy doctrine. We
conclude counts five and six are moribund.


IV
Count seven charges DPW and Homer Detrich with “state action” in their failure to preclude
Esther's use or disclosure of contents of welfare records. These defendants, it is charged, acted
“under color of custom or usage...” and “authority of their office” and thereby deprive the
Haskinses of rights secured in the United States Constitution and 42 United States Code Annotated
section 1983-a violation of their civil rights.


The Haskinses rely upon the United States Supreme Court decision of *972  Monell v. New
York City Dept. of Social Services, 436 U.S. 658 [56 L.Ed.2d 611, 98 S.Ct. 2018] to support this
pleading. The Monell decision (overruling Monroe v. Pape, 365 U.S. 167 [5 L.Ed.2d 492, 81 S.Ct.
473]) declared a cause of action could be stated against a municipality under 42 United States Code
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Annotated section 1983 where the action alleged to be unconstitutional implements or executes
a policy statement, ordinance, regulation or decision officially adopted and promulgated by the
bodies' officers.


However, Monell held “a municipality cannot be held liable solely because it employs a tortfeasor
—or, in other words, a municipality cannot be held liable under § 1983 on a respondeat superior
theory.” ( Monell, supra. at p. 691 [56 L.Ed.2d at p. 636].)


Nor did the Monell decision determine and the United States Supreme Court has yet to decide
the issue of whether section 1983 affords “a remedy for negligent deprivation of constitutional
rights....” ( Procunier v. Navarette, 434 U.S. 555, 566, fn. 14 [55 L.Ed.2d 24, 33, 98 S.Ct. 855,
862].) The vast majority of those courts which have considered the issue hold high level officials
not liable for failing to supervise, correct and control the actions of their subordinates. As one
court stated: “Public officials cannot be held liable for monetary damages under 1983 purely for an
alleged failure to exercise proper supervisory control over their subordinates.” ( Delaney v. Dias
(D.Mass. 1976) 415 F.Supp. 1351, 1353,and cases cited therein; see also Ford v. Byrd (5th Cir.
1976) 544 F.2d 194; Parker v. McKeithen (5th Cir. 1974) 488 F.2d 553, cert. den. 419 U.S. 838
[42 L.Ed.2d 65, 95 S.Ct. 67]; but see Carter v. Carlson (1971) 447 F.2d 358 [144 App.D.C. 388],
revd. on other grounds sub nom.; District of Columbia v. Carter, 409 U.S. 418 [34 L.Ed.2d 613,
93 S.Ct. 602].)


In Leite v. City of Providence (D.R.I. 1978) 463 F.Supp. 585, 590,the court stated: “Instead of
simply a negligent failure to supervise, the supervising official must have participated in some
way in the alleged constitutional deprivation or acted in such a way as to exhibit a 'deliberate
indifference' to the deprivation of the plaintiff's constitutional rights.”


Two recent United States Supreme Court decisions, although not precisely on point, substantially
support the Liete interpretation of section 1983. ( Estelle v. Gamble, 429 U.S. 97 [50 L.Ed.2d
251, 97 S.Ct. 285] established a “deliberate indifference” standard for imposition of liability under
section 1983; *973  Rizzo v. Goode, 423 U.S. 362, 371 [46 L.Ed.2d 561, 569, 96 S.Ct. 598]
required “authorization and approval” before an official's liability affixes under the section.


(4)The Haskinses' seventh (and eighth) cause(s) of action against the County of San Diego and its
officials are based on simple negligence in supervising its employee, Esther, and in preventing her
from viewing files which she was not authorized to obtain. Such allegations do not state a cause
of action for violation of civil rights under section 1983. ( Bonner v. Coughlin (7th Cir. 1976) 545
F.2d 565, 568; see Paul v. Davis, 424 U.S. 693, 701 [47 L.Ed.2d 405, 413, 96 S.Ct. 1155].)


V
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(5)Count eight suffers from this further defect. It charges a conspiracy “under color of law” to
deprive the Haskinses' constitutional rights. This count sets forth only conclusory allegations.
These pleadings are not supported by any underlying factual detail. The Haskinses are required
to specify with particularity the overt acts allegedly committed by defendants in execution of the
conspiracy. ( Hoffman v. Halden (9th Cir. 1959) 268 F.2d 280, 295.) They are insufficient to state
a cause of action under 42 United States Code Annotated section 1985. ( Finley v. Rittenhouse
(9th Cir. 1969) 416 F.2d 1186.)


Finally, both counts seven and eight rely for vitality on the legal soundness of the charges made in
counts five and six. Our conclusion as to their deficiencies as a matter of law add further reason,
if needed, to conclude the trial court properly sustained the demurrer to counts seven and eight
without leave to amend.


Judgment affirmed.


Brown (Gerald), P. J., and Cologne, J., concurred. *974


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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8 Cal.4th 1, 876 P.2d 1043, 32 Cal.Rptr.2d 244
Supreme Court of California


R. R. HENSLER, Plaintiff and Appellant,
v.


CITY OF GLENDALE, Defendant and Respondent.


No. S032210.
Jul 25, 1994.


SUMMARY


The trial court sustained without leave to amend a city's demurrer to an action for inverse
condemnation, and dismissed the action. Plaintiff alleged the taking of his property resulted from
the adoption and application of an ordinance that restricted development of property by prohibiting
construction along identified major ridge-line areas. The city's demurrer was based on the 90-
day limitations period of Gov. Code, § 66499.37, which applies to actions challenging decisions
undertaken pursuant to the Subdivision Map Act (Gov. Code, § 66410 et seq.). (Superior Court
of Los Angeles County, No. NCC41335, Joseph R. Kalin, Judge.) The Court of Appeal, Second
Dist., Div. Four, No. B052246, affirmed.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that the
landowner could not maintain an action in inverse condemnation on the basis of a constitutional
just compensation theory without first exhausting state administrative and judicial remedies. The
complaint acknowledged that some development had been permitted on part of the property, and
the ordinance therefore did not deny the owner all economically feasible use of the property. Thus,
the compensable taking of the property did not necessarily occur when the ordinance was enacted.
The owner could not avoid pursuing administrative and judicial remedies and thereby compel the
city to purchase the undeveloped portion of his property by electing to seek only compensation
in an inverse condemnation action. The court further held that the action was governed by the
90-day limitations period of Gov. Code, § 66499.37, for applied challenges, or by the 120-day
limitations period of Gov. Code, § 65009, for facial challenges, and that the application of the
ordinance to the property was not a “continuous wrong” for which a new cause of action arose each
day the city failed to compensate plaintiff. There was no uncertainty regarding the commencement
of the period, and, whether the complaint was deemed a facial challenge or an applied one, it
was untimely since it was brought five years after enactment of the ordinance. It was immaterial
that plaintiff did not challenge the validity of the ordinance. Code Civ. Proc., §§ 318 and 319,
establishing five-year periods of limitation for actions otherwise not covered by statute, were
thus not applicable. Gov. Code, § 66499.37, is not limited to actions *2  for specific relief, but
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includes actions for compensation for a regulatory taking. Plaintiff could not avoid its application
by electing to forego raising his claim in an administrative mandamus proceeding, and could
not transform the action into one seeking only damages. (Opinion by Baxter, J., expressing the
unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Eminent Domain § 18--Compensation--Constitutional and Statutory Provisions--What Constitutes
Taking or Damage--Regulation.
Where the government authorizes a physical occupation of property or actually takes title, the
takings clause (U.S. Const., 5th Amend.; Cal. Const., art. I, § 19) generally requires compensation.
But when the government merely regulates the use of property, compensation is required only if
considerations such as the purpose of the regulation, or the extent to which it deprives the owner of
the economic use of the property, suggest that the regulation has unfairly singled out the property
owner to bear a burden that should be borne by the public as a whole. An individualized assessment
of the impact of the regulation on a particular parcel of property and its relation to a legitimate state
interest is necessary in determining whether a regulatory restriction on property use constitutes a
compensable taking.


(2a, 2b)
Eminent Domain § 133--Remedies of Owner--Inverse Condemnation-- Conditions Precedent--
Regulation--Exhaustion of Administrative Remedies.
A landowner who alleged a taking of real property resulting from the adoption or application
to his property of an ordinance enacted pursuant to the Subdivision Map Act (Gov. Code, §
66410 et seq.) could not maintain an action in inverse condemnation based on a constitutional
just compensation theory without first exhausting state administrative and judicial remedies. The
complaint acknowledged that some development had been permitted on part of the property; the
ordinance therefore did not deny the owner all economically feasible use of the property. Thus, the
compensable taking of property did not necessarily occur when the ordinance was enacted. The
owner could not avoid pursuing administrative and judicial remedies and thereby compel the city
to purchase the undeveloped portion of his property by electing to seek only compensation in an
inverse condemnation action. *3


(3)
Eminent Domain § 18--Compensation--Constitutional and Statutory Provisions--What Constitutes
Taking or Damage--Land-use Restriction.
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Not every land-use restriction which designates areas on which no development is permitted results
in a compensable taking. The impact of a law or regulation as applied to a specific piece of
property determines whether there has been a compensable taking, and compensation need not
be paid unless the ordinance or regulation fails to serve an important governmental purpose or
“goes too far” as applied to the specific property. The impact of a law or regulation on the owner's
right to use or develop the property cannot be assessed until an administrative agency applies the
ordinance or regulation to the property and a final administrative decision has been reached with
regard to the availability of a variance or other means by which to exempt the property from the
challenged restriction. A final administrative decision includes exhaustion of any available review
mechanism. Utilization of available avenues of administrative relief is necessary because the court
cannot determine whether a regulation has gone “too far” unless it knows how far the regulation
goes.


(4)
Eminent Domain § 131--Remedies of Owner--Inverse Condemnation-- Constitutional Basis.
U.S. Const., 5th Amend., conditions a state's right to take private property for public use on
the payment of just compensation. It leaves to the state, however, the procedures by which
compensation may be sought. If the government has provided an adequate process for obtaining
compensation, and if resort to that process yields just compensation, then the property owner
has no claim against the government for a taking. California provides such a process by making
available an action for inverse condemnation if, after exhausting administrative remedies to free
the property from the limits placed on development and obtaining a judicial determination that
just compensation is due, any restrictions for which compensation must otherwise be paid are
not lifted. In that action the court determines whether the restriction on development “goes too
far” and will be constitutionally impermissible unless just compensation is paid for the taking
brought about by the restriction. When property is damaged, or a physical invasion has taken place,
an inverse condemnation action may be brought immediately because an irrevocable taking has
already occurred.


(5)
Eminent Domain § 127--Remedies of Owner--Regulatory Taking-- Administrative and Judicial
Remedies.
When an alleged taking of property is a “regulatory taking,” i.e., one that results from the
application of zoning laws or regulations limiting development, the *4  owner must afford the
state the opportunity to rescind the ordinance or regulation or to exempt the property from the
allegedly invalid development restriction once it has been judicially determined that the proposed
application of the ordinance to the property will constitute a compensable taking. The owner may
do so, where appropriate, by a facial challenge to the ordinance, but in most cases must seek a
variance if that relief is available and then exhaust other administrative and judicial remedies, such
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as those provided in an action for declaratory relief or administrative mandamus. Both actions
may be joined with an action in inverse condemnation. Damages for the “taking” may be sought
in an administrative mandamus action (Code Civ. Proc., § 1095), or, if the plaintiff seeks a jury
trial, in the joined inverse condemnation action. The owner may not, however, elect to sue in
inverse condemnation and thereby transmute an excessive use of the police power into a lawful
taking for which compensation in eminent domain must be paid. Compensation must be paid for a
permanent taking only if there has been a judi-cial determination that application of the ordinance
or regulation to the property is statutorily permissible and constitutes a compensable taking.


(6)
Eminent Domain § 136--Remedies of Owner--Inverse Condemnation--Trial-- Right to Jury Trial--
Damages.
A landowner is entitled to a jury trial in an inverse condemnation action pursuant to Cal. Const.,
art. I, § 19. However, the right is limited to the question of damages.


(7)
Eminent Domain § 127--Remedies of Owner--Land-use Restriction--Judicial Determination of
“Taking.
A property owner is entitled to a judicial determination of whether a land-use restriction constitutes
a taking. Administrative adjudication in the course of exercising an administrative agency's
regulatory power, if subject to judicial review, does not deny participants their right to a judicial
determination of their rights. Moreover, an administrative agency is not competent to decide
whether its own action constitutes a taking and, in many cases, administrative mandate proceedings
are not an adequate forum in which to try a takings claim. If the administrative hearing is not
one in which the landowner has a full and fair opportunity to present evidence relevant to the
taking issue, one in which witnesses may be sworn and testimony presented by means of direct
and cross-examination, the administrative record is not an adequate basis on which to determine
if the challenged action constitutes a taking. A judicial determination is available in the mandate
proceeding, however, if the administrative action is challenged on the basis that it is a compensable
taking, the hearing did permit full litigation of the facts *5  relevant to the takings issue, and any
additional issues are litigated before the court. Because a taking of property is alleged, the court
must accord the owner de novo review of the evidence before the agency in ruling on the taking
claim and consider any additional evidence admitted at the hearing on the petition for a writ of
mandate. If the owner believes the hearing before the administrative agency was not adequate, he
or she is assured a full and fair hearing by exercising the right to join an inverse condemnation
action with the mandate proceeding. The availability of these procedures satisfies the requirement
that a state provide an adequate process for obtaining compensation when property is taken for
public use.
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(8)
Eminent Domain § 133--Remedies of Owner--Inverse Condemnation-- Conditions Precedent--
Waiver of Claim.
A landowner who believes that application of a state statute or local ordinance limiting
development of the owner's property works a taking, may not bypass the remedies the state has
made available to avoid the taking. If he or she does so, the government entity may deem the owner
to have waived the taking claim.


(9a, 9b, 9c)
Eminent Domain § 135--Remedies of Owner--Inverse Condemnation--Limitation of Actions--
Land-use Restriction Under Subdivision Map Act:Limitation of Actions § 18--Period of
Limitation--Real Property--Land-use Restriction Under Subdivision Map Act.
A landowner's complaint, alleging the taking of real property resulting from the adoption, or
application to plaintiff's property, of an ordinance enacted pursuant to the Subdivision Map Act
(Gov. Code, § 66410 et seq.), was governed either by the 90-day limitations period of Gov. Code, §
66499.37, which applies to final adjudicative administrative decisions taken under the authority of
the Subdivision Map Act, or by the 120-day limitations period established by Gov. Code, § 65009,
for challenges to the facial validity of a land-use regulation. The application of the ordinance to the
property was not a ”continuous wrong “ for which a new cause of action arose each day the city
failed to compensate plaintiff. Whether the complaint was deemed a facial challenge or an applied
one, it was untimely, since, in either case, the limitations period commenced running on the date
the ordinance was enacted, and the action was brought five years after that date. It was immaterial
that plaintiff did not challenge the validity of the ordinance. Code Civ. Proc., §§ 318, and 319,
establishing five-year periods of limitation for actions otherwise not covered by statute, were thus
not applicable. Gov. Code, § 66499.37, is not limited to actions for specific relief, but includes
actions for compensation for a regulatory taking. Plaintiff could not avoid application of the
provision by electing *6  to forego raising his claim in an administrative mandamus proceeding,
and could not transform the action into one seeking only damages.


[See 4 Witkin, Summary of Cal. Law (9th ed. 1987) Real Property, § 46.]


(10)
Limitation of Actions § 17--Period of Limitation--Nature of Cause of Action.
To determine the statute of limitation which applies to a cause of action, it is necessary to identify
the nature of the cause of action, i.e., the ” gravamen “ of the cause of action. The nature of the
right sued on and not the form of action or the relief demanded determines the applicability of
the statute of limitations.
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(11)
Zoning and Planning § 13--Content and Validity of Zoning Ordinances and Planning Enactments--
Judicial Review--Administrative Mandamus--Purpose.
The purpose of statutes and rules which require that attacks on land-use decisions be brought by
petitions for writs of administrative mandamus, and create relatively short limitations periods for
those actions and actions challenging the validity of land-use statutes, regulations, or decisions, is
to permit and promote sound fiscal planning by state and local government entities.


COUNSEL
Crosby, Heafey, Roach & May, Gideon Kanner, M. Reed Hunter and James C. Martin for Plaintiff
and Appellant.
Ronald A. Zumbrun, James S. Burling, Alexander Dushku, Crahan, Javelera, Ver Halen & Aull,
Marcus Crahan, Jr., Laskin & Graham and Richard Laskin as Amici Curiae on behalf of Plaintiff
and Appellant.
Scott H. Howard, City Attorney, Freilich, Stone, Leitner & Carlisle, Freilich, Kaufman, Fox &
Sohagi, Benjamin Kaufman and Robert F. Freilich for Defendant and Respondent.
Daniel E. Lungren, Attorney General, Roderick E. Walston, Chief Assistant Attorney General,
Jan S. Stevens, Assistant Attorney General, Richard M. Frank and J. Matthew Rodriquez, Deputy
Attorneys General, Shute, Mihaly & Weinberger, Fran M. Layton and Susannah T. French as Amici
Curiae on behalf of Defendant and Respondent.


BAXTER, J.


The parties in this case ask the court to determine the statute of limitations applicable to a complaint
in inverse condemnation which alleges a taking of real property resulting from the adoption, or
application *7  to the plaintiff's property, of an ordinance enacted pursuant to the Subdivision
Map Act. (Gov. Code, § 66410 et seq.) We conclude that an action in inverse condemnation,
whether or not joined with an action in administrative mandamus (Code Civ. Proc., § 1094.5)
challenging the ordinance or its application to the plaintiff's property, is governed by Government
Code section 66499.37 1  (hereafter section 66499.37) unless it alleges the existence of a final
judgment establishing that there has been a compensable taking of the plaintiff's land.


1 Section 66499.37 provides: ”Any action or proceeding to attack, review, set aside, void or
annul the decision of an advisory agency, appeal board or legislative body concerning a
subdivision, or of any of the proceedings, acts or determinations taken, done or made prior
to such decision, or to determine the reasonableness, legality or validity of any condition
attached thereto, shall not be maintained by any person unless such action or proceeding
is commenced and service of summons effected within 90 days after the date of such
decision. Thereafter all persons are barred from any such action or proceeding or any
defense of invalidity or unreasonableness of such decision or of such proceedings, acts or
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determinations. Any such proceeding shall take precedence over all matters of the calendar of
the court except criminal, probate, eminent domain and forcible entry and unlawful detainer
proceedings.“


The legislative intent is clear. Section 66499.37 was enacted to ensure that any challenge to
local legislative or administrative acts or decisions taken pursuant to ordinances enacted under
the authority of the Subdivision Map Act will be brought promptly. A complaint in inverse
condemnation, even one which does not expressly attack the validity of the ordinance or its
application, and seeks only compensation for an alleged taking, must be deemed a challenge to
the local action. This follows because the constitutional validity of the governmental action if
uncompensated must be determined in the course of ruling on the claim that compensation is owed.
Moreover, the validity of the action must be determined to afford the local entity the opportunity
to rescind its action rather than pay compensation for a taking. A landowner may not, by seeking
only compensation, force a governmental agency to condemn the property.


Therefore, unless the complaint alleges that the existence of a taking has already been judicially
established, the complaint necessarily states a cause of action which requires judicial review of a
decision of the local legislative body concerning a subdivision or of the reasonableness, legality,
or validity of any condition attached to a permit decision within the meaning of section 66499.37.
An action which requires that review is governed by section 66499.37 regardless of the plaintiff's
characterization of the cause of action.


Having reached that conclusion we shall affirm the judgment of the Court of Appeal.


I. Events and Proceedings Below
The complaint alleges that plaintiff purchased a 300-acre tract of land zoned for single-family
residential use in 1978. In 1981, defendant City of *8  Glendale (Glendale) adopted an ordinance
which prohibited construction on major ridge lines within the city. 2  The ordinance was enacted
pursuant to authority granted by the Subdivision Map Act. Plaintiff was advised by city
representatives that development would not be permitted on ridge lines on his property. A plan
for the construction of 588 residential units on the property was approved on April 1, 1986, but
that approval rejected all proposed use of, and any encroachment within, on, or over, the major
ridge lines within the tract. Claiming that the ordinance on which this action was based precluded
development of 40 percent of the tract, plaintiff initiated this action in inverse condemnation in
September 1989. Glendale demurred, asserting the 90-day limitations period of section 66499.37.
It also argued that plaintiff's failure to challenge the conditions placed on development of his
land barred the inverse condemnation action. The trial court sustained the demurrer and entered
judgment dismissing the action. Plaintiff appealed. 3
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2 It is undisputed that the ordinance was enacted pursuant to the authority granted by the
Subdivision Map Act. Defendant has requested that this court take judicial notice both of
this ordinance, No. 4533, and a predecessor ordinance enacted in 1971 which it amended,
No. 3993. We grant that request and defendant's request that the court take judicial notice
of certain other documents which defendant believes are relevant to the legislative history
of section 66499.37 and subject to judicial notice under Evidence Code section 452. To
the extent that the request seeks judicial notice of letters to the Governor from individual
legislators and private persons reflecting their understanding of the purpose and effect of
legislation creating special statutes of limitation for challenges to subdivision and zoning
related decisions, the request is denied. (See Harris v. Capital Growth Investors XIV (1991)
52 Cal.3d 1142, 1157, fn. 6 [278 Cal.Rptr. 614, 805 P.2d 873].)
Section 28-2.1 of Ordinance No. 4533 provided in pertinent part:
“a. Intent and purpose. The city is experiencing unprecedented hillside subdivision
development which without proper planning may destroy major ridge lines which are an
exhaustible and precious scenic resource of the city and its citizens; it is necessary that
subdivision developers include with their tentative tract maps, plans for the preservation of
major ridge lines.
“b. Submission of plans. The tentative tract map and plans for any subdivision development
which touches, crosses, includes or affects major ridge lines shall include plans for the
complete preservation of such major ridge line areas in their natural state.
“c. Major ridge lines defined.... No engineered slopes, housing construction, streets, utilities,
or other man-made features shall be permitted within identified major ridge line areas.”


3 Defendant asserts that plaintiff sold the property that is the subject of this action in 1986,
long before he filed this action, complains that he failed to exhaust available administrative
remedies and was permitted dense cluster development on the property, and argues that
plaintiff should not be permitted to take advantage of the permit and subsequently challenge
its conditions. While some or all of these claims might have been asserted in a demurrer or in
defense of the action, we need not address them here since the sole ground for the demurrer
was the applicability of section 66499.37.
For purposes of review of an order sustaining a demurrer to a complaint, we accept as true
all material allegations of the complaint (Shoemaker v. Myers (1990) 52 Cal.3d 1, 7 [276
Cal.Rptr. 303, 801 P.2d 1054]) and do not go beyond the face of the complaint and matters of
which the trial court took judicial notice. (Evid. Code, § 459.) Defendant does not assert that
the trial court was requested to and did take judicial notice of the events to which it alludes
that are not alleged in the complaint.


The Court of Appeal affirmed the judgment of dismissal. The court held that the longer limitations
period of *9  Code of Civil Procedure section 338, subdivision (j), and Code of Civil Procedure
sections 318 and 319, which govern actions for damage to and taking of property, were not
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applicable to actions based on a decision made pursuant to an ordinance enacted under the authority
of the Subdivision Map Act.


II. The Nature of Plaintiff's Action
Plaintiff argues that his action is one for a taking of his property, not a challenge to the city
ordinance or to the actions taken on his application for a development permit. His position is,
simply stated: The ridge-line acreage on which development is not permitted was taken by virtue
of the enactment and/or application of the Glendale ordinance which forbids development on the
land. Therefore, he is entitled to bring an action in inverse condemnation based on his inability to
develop that portion of the property notwithstanding his failure to initiate a timely challenge to the
permit condition or application of the ordinance to his property through a proceeding in mandamus.


The question is not answered that easily, however. Before considering which limitations period
applies to this action, it is necessary to address plaintiff's argument that, as a matter of federal
constitutional right, an action in inverse condemnation seeking damages for a permanent taking
may be initiated in the first instance without a challenge to the application of the ordinance to the
affected property.


A. Fifth Amendment “Taking” Clause. 4


Because plaintiff relies in part on authority applicable to a taking of property which occurs
when a public agency causes a physical invasion of private property, it is important to note
that a “regulatory” taking differs. (1) “Where the government authorizes a physical occupation
of property *10  (or actually takes title), the Takings Clause generally requires compensation.
[Citation.] But where the government merely regulates the use of property, compensation is
required only if considerations such as the purpose of the regulation or the extent to which it
deprives the owner of the economic use of the property suggest that the regulation has unfairly
singled out the property owner to bear a burden that should be borne by the public as a whole.” (Yee
v. City of Escondido (1992) 503 U.S. 519 [118 L.Ed.2d 153, 162, 112 S.Ct. 1522, 1526].) An
individualized assessment of the impact of the regulation on a particular parcel of property and its
relation to a legitimate state interest is necessary in determining whether a regulatory restriction on
property use constitutes a compensable taking. (See, e.g., Dolan v. Tigard, Ore. (1994) __________
U.S. __________ [129 L.Ed.2d 304, 114 S.Ct. 2309].)


4 Plaintiff relies on both article I, section 19 of the California Constitution and the takings
clause of the Fifth Amendment to the United States Constitution. He relies primarily on
federal authority, however. While article I, section 19, protects a somewhat broader range
of property values than does the Fifth Amendment takings clause (Varjabedian v. City of
Madera (1977) 20 Cal.3d 285, 298 [142 Cal.Rptr. 429, 572 P.2d 43]), that distinction is
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irrelevant to the issues in this case. Our conclusion that the prerequisites to an inverse
condemnation action arising out of a regulatory taking do not deny landowners any rights
guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution
applies equally to rights claimed under article I, section 19.


(2a) Ignoring the distinction between a regulatory taking and takings by action which affects title or
involves physical invasion, plaintiff contends that a landowner may not be required to exhaust state
administrative and judicial remedies, and may sue directly on a constitutional just compensation
cause of action. He relies for that assertion on both Williamson Planning Comm'n v. Hamilton
Bank (1985) 473 U.S. 172 [87 L.Ed.2d 126, 105 S.Ct. 3108] and First Lutheran Church v. Los
Angeles (1987) 482 U.S. 304 [96 L.Ed.2d 250, 107 S.Ct. 2378]. Neither case supports such a broad
proposition. Rather than supporting plaintiff's claim that a taking occurs at the time an ordinance
which restricts development is enacted, Williamson Planning Comm'n v. Hamilton Bank, supra,
473 U.S. 172, held that the landowner's claim was not ripe for adjudication. The court held, as it
had done in earlier cases, that “a claim that the application of government regulations effects a
taking of a property interest is not ripe until the government entity charged with implementing the
regulations has reached a final decision regarding the application of the regulations to the property
at issue.” (Id., at p. 186 [87 L.Ed.2d at p. 139].) In that case the court noted that no variance had
been sought from either the planning commission or the administrative appellate body, the board
of zoning appeals. The court emphasized that until there has been a “final, definitive position
regarding” how the regulations will be applied to the land, a court cannot determine whether a
compensable taking has occurred. (Id., at p. 191 [87 L.Ed.2d at p. 141].) As an alternative ground
for concluding that the claim was not ripe, the court noted that the landowner had not utilized state
procedures for seeking compensation. “[I]f a State provides an adequate procedure for seeking just
compensation, the property owner cannot claim a violation of the Just Compensation Clause until it
has used the procedure and been denied just compensation.” (Id., at p. 195 [87 L.Ed.2d at p. 144].)


Far from supporting plaintiff's position therefore, the Williamson decision holds: (1) until a final
administrative decision has been made, one which *11  affords the administrative agency and
any reviewing body having similar authority the opportunity to amend the agency decision and/
or grant a variance, whether a taking has occurred through application of a land-use regulation
to specific property cannot be determined; and (2) a state may establish reasonable procedures
by which taking claims are to be brought. Moreover, the responsible governmental entity has the
option of exempting the property from the ordinance or regulation, or even repealing the ordinance
as an alternative to paying compensation for a permanent taking if it is judicially determined, after
administrative remedies have been exhausted, that application of the restrictions to the property
will constitute a compensable taking.


First Lutheran Church v. Los Angeles, supra, 482 U.S. 304, offers no additional support for
plaintiff's position. The question presented in that case was whether compensation must be paid for
deprivation of use of property caused by an ordinance that is ultimately invalidated by the court.
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The Supreme Court held that a temporary taking must be compensated. In so doing, however, it
cast no doubt on the right of a state to require that a landowner seeking compensation for permanent
deprivation first seek a variance or invalidation of the ordinance or regulation as applied to the
owner's property. The court held only that invalidation of an overly restrictive zoning ordinance is
not a “sufficient remedy” (482 U.S. at p. 319 [96 L.Ed.2d at p. 267]) because it does not provide
compensation for the temporary taking prior to invalidation. 5  It did not question invalidation as
an adequate alternative to forcing the state to pay compensation for a permanent taking, however.
Instead the court reaffirmed: “Nothing we say today is intended to abrogate the principle that
the decision to exercise the power of eminent domain is a legislative function .... Once a court
determines that a taking has occurred, the government retains the whole range of options already
available—amendment of the regulation, withdrawal of the invalidated regulation, or exercise of
eminent domain.” (Id., at p. 321 [96 L.Ed.2d at pp. 267-268], italics added.)


5 In holding that compensation must be paid for a temporary taking prior to the invalidation of
the ordinance, the court was careful to point out that its holding did not address the problem
of normal delays in the permit process. (482 U.S. at p. 321 [96 L.Ed.2d at pp. 267-268].)


The high court recently reaffirmed the continued availability of these options in Lucas v. South
Carolina Coastal Council (1992) 505 U.S. __________ [120 L.Ed.2d 798, 112 S.Ct. 2886]. There
the court held that a regulation which denied a coastal owner the right to any construction on, or
other beneficial use of, his property would constitute a compensable taking if, under state law, a
right to develop the land existed prior to enactment of the challenged *12  regulation. Although
the court remanded the matter to the state court to determine what rights had existed, the court also
admonished: “Of course, the State may elect to rescind its regulation and thereby avoid having
to pay compensation for a permanent deprivation.” (Id., at p. __________, fn. 17 [120 L.Ed.2d
at p. 822], italics added.)


Plaintiff seeks to deny the city these options. He claims that he need not seek a variance, exhaust
administrative remedies, or give the city the opportunity to rescind the ordinance or exempt his
property after obtaining a judicial determination that application of the ordinance to the property
does effect a compensable taking. The authorities on which plaintiff relies do not support his thesis
that the only precondition to a suit for compensation is administrative application of the ordinance
restricting development of his property. He seeks to do what the high court says a landowner has
no right to do—to force the city to exercise the power of eminent domain.


(3) Moreover, not every land-use restriction which designates areas on which no development is
permitted results in a compensable taking. The governing constitutional authority recognizes that
the impact of a law or regulation as applied to a specific piece of property determines whether
there has been a compensable taking. Compensation need not be paid unless the ordinance or
regulation fails to serve an important governmental purpose or “goes too far” as applied to the
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specific property that is the object of the litigation. (Pennsylvania Coal Co. v. Mahon (1922) 260
U.S. 393, 415 [67 L.Ed. 322, 43 S.Ct. 158, 28 A.L.R. 1321].) The impact of a law or regulation
on the owner's right to use or develop the property cannot be assessed until an administrative
agency applies the ordinance or regulation to the property and a final administrative decision has
been reached with regard to the availability of a variance or other means by which to exempt the
property from the challenged restriction. A final administrative decision includes exhaustion of any
available review mechanism. Utilization of available avenues of administrative relief is necessary
because the court “cannot determine whether a regulation has gone 'too far' unless it knows how
far the regulation goes.” (MacDonald, Sommer & Frates v. Yolo County (1986) 477 U.S. 340, 348
[91 L.Ed.2d 285, 293-294, 106 S.Ct. 2561], see also Hodel v. Virginia Surface Mining & Recl.
Assn. (1981) 452 U.S. 264, 297 [69 L.Ed.2d 1, 29, 101 S.Ct. 2352]; Long Beach Equities, Inc.
v. County of Ventura (1991) 231 Cal.App.3d 1016, 1032 [282 Cal.Rptr. 877]; California Coastal
Com. v. Superior Court (1989) 210 Cal.App.3d 1488, 1500 [258 Cal.Rptr. 567].)


(2b) Plaintiff's complaint acknowledges that development has been permitted on part of his
property, and thus concedes that the Glendale ordinance *13  did not deny him all economically
feasible use of the property. We therefore reject both plaintiff's claim that a compensable taking
of his property necessarily occurred when the Glendale ridge-line ordinance was enacted because
development was limited to less than all of the property and his argument that he need not pursue
administrative and judicial remedies as a prerequisite to a suit in inverse condemnation. He may
not avoid these steps and compel the defendant to purchase the undeveloped portion of his property
by electing to seek only compensation in an inverse condemnation action.


B. California Administrative and Judicial Remedies.
(4) The Fifth Amendment to the United States Constitution conditions the state's right to take
private property for public use on the payment of “just compensation.” It leaves to the state,
however, the procedures by which compensation may be sought. “If the government has provided
an adequate process for obtaining compensation, and if resort to that process 'yield[s] just
compensation,' then the property owner has no claim against the Government for a taking.”
(Williamson Planning Comm'n v. Hamilton Bank, supra, 473 U.S. 172, 194-195 [87 L.Ed.2d 126,
143-144]; see also Preseault v. ICC (1990) 494 U.S. 1, 11 [108 L.Ed.2d 1, 13-14, 110 S.Ct. 914].)


California provides such a process by making available an action for inverse condemnation if, after
exhausting administrative remedies to free the property from the limits placed on development
and obtaining a judicial determination that just compensation is due, any restrictions for which
compensation must otherwise be paid are not lifted. In that action the court determines whether the
restriction on development “goes too far” and will be constitutionally impermissible unless just
compensation is paid for the taking brought about by the restriction.
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When property is damaged, or a physical invasion has taken place, an inverse condemnation
action may be brought immediately because an irrevocable taking has already occurred. (5) If the
alleged taking is a “regulatory taking,” i.e., one that results from the application of zoning laws
or regulations which limit development of real property, however, the owner must afford the state
the opportunity to rescind the ordinance or regulation or to exempt the property from the allegedly
invalid development restriction once it has been judicially determined that the proposed application
of the ordinance to the property will constitute a compensable taking. The owner may do so, where
appropriate, by a facial challenge to the ordinance, but in most cases must seek a variance if that
relief is available and then exhaust other administrative and judicial remedies. The facial challenge
may be *14  through an action for declaratory relief (Agins v. City of Tiburon (1979) 24 Cal.3d 266,
273 [157 Cal.Rptr. 372, 598 P.2d 25]). The latter, an “as applied” challenge to the development
restrictions imposed by the administrative agency, may be properly made in a petition for writ of
“administrative” mandamus to review the final administrative decision (Code Civ. Proc., § 1094.5)
and that action may be joined with one for inverse condemnation. A declaratory relief action also
may be joined with an action in inverse condemnation. (State of California v. Superior Court
(1974) 12 Cal.3d 237, 251 [115 Cal.Rptr. 497, 524 P.2d 1281].) Damages for the “taking” may be
sought in an administrative mandamus action (Code Civ. Proc., § 1095), or, if the plaintiff seeks
a jury trial, in the joined inverse condemnation action. (Patrick Media Group, Inc. v. California
Coastal Com. (1992) 9 Cal.App.4th 592, 614 [11 Cal.Rptr.2d 824]; Rossco Holdings, Inc. v. State
of California (1989) 212 Cal.App.3d 642, 660 [260 Cal.Rptr. 736]; California Coastal Com. v.
Superior Court, supra, 210 Cal.App.3d 1488, 1494.) 6  The owner “may not, however, elect to
sue in inverse condemnation and thereby transmute an excessive use of the police power into a
lawful taking for which compensation in eminent domain must be paid.” (Agins v. City of Tiburon,
supra, 24 Cal.3d 266, 273.) Compensation must be paid for a permanent taking only if there has
been a final judicial determination that application of the ordinance or regulation to the property is
statutorily permissible and constitutes a compensable taking. Even then the state or local entity has
the option of rescinding its action in order to avoid paying compensation for a permanent taking.


6 Plaintiff's belief to the contrary notwithstanding, this court did not hold in HFH, Ltd. v.
Superior Court (1975) 15 Cal.3d 508 [125 Cal.Rptr. 365, 542 P.2d 237] that damages for
a taking of property could not be sought in a mandamus action. We held that the plaintiff
could not add a tort claim for damage predicated on acts for which the Government Code
provides immunity, as for injury caused by adopting or failing to adopt an enactment. (See
Gov. Code, § 818.2.) In that case we had explained that the plaintiff, who alleged that the
value of his property had decreased as a result of the adoption of a zoning ordinance, had
not stated a taking claim. (15 Cal.3d at p. 518.) We did not hold, nor could we, consistent
with the takings clause of the Fifth Amendment to the United States Constitution and article
I, section 19 of the California Constitution, that the Legislature may immunize the state or
a local agency from liability for a taking.
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Plaintiff argues that it is unreasonable and constitutionally impermissible to require a landowner
to pursue these remedies. He argues that it is unreasonable because the owner must bear the
expense of, and suffer the delays attendant on, an administrative proceeding, judicial review in a
mandamus proceeding, and an inverse condemnation proceeding. He argues it is constitutionally
impermissible because the owner may not exercise the right to jury trial in a mandate proceeding.


We are not persuaded. As noted above, the inverse condemnation proceeding may be joined with
the petition for writ of mandate. Thus, there is no *15  extended delay, and, as the court held in
First Lutheran Church v. Los Angeles, supra, 482 U.S. 304, the landowner is entitled to damages
for any loss of use of the property beyond that to be expected as part of the normal permit process.
Moreover, the expense of a meritorious taking claim will not be borne by the owner. Not only
are damages for a temporary taking available, but the owner's reasonable costs and attorney fees
must be reimbursed by the local entity if the owner establishes that the restriction on land use is a
compensable taking. (Code Civ. Proc., § 1036; Locklin v. City of Lafayette (1994) 7 Cal.4th 327,
375-377 [27 Cal.Rptr.2d 613, 867 P.2d 724]; Greater Westchester Homeowners Assn. v. City of
Los Angeles (1979) 26 Cal.3d 86, 104 [160 Cal.Rptr. 733, 603 P.2d 1329]; In re Redevelopment
Plan for Bunker Hill (1964) 61 Cal.2d 21, 71 [37 Cal.Rptr. 74, 389 P.2d 538].)


In some cases, all of the evidence necessary to establish a taking claim may have been presented
in the administrative proceeding. If it was not possible for the landowner to present that evidence,
it may be introduced in the mandate proceeding. Subdivision (e) of Code of Civil Procedure
section 1094.5 permits the introduction of additional evidence that is relevant to a challenge to the
administrative action if the evidence “could not have been produced or ... was improperly excluded
at the hearing before” the administrative agency. Thus, the trial court is able to resolve the taking
claim in the mandate proceeding.


(6) A landowner is, as plaintiff argues, entitled to a jury trial in an inverse condemnation action.
Article I, section 19 of the California Constitution provides: “Private property may be taken or
damaged for public use only when just compensation, ascertained by a jury unless waived, has
first been paid to, or into court for, the owner.” Therefore, the right to jury trial applies in inverse
condemnation actions, but that right is limited to the question of damages. (Highland Realty Co. v.
City of San Rafael (1956) 46 Cal.2d 669, 683 [298 P.2d 15]; People v. Ricciardi (1943) 23 Cal.2d
390, 402 [144 P.2d 799]; Contra Costa County Flood Control etc. Dist. v. Lone Tree Investments
(1992) 7 Cal.App.4th 930, 936 [9 Cal.Rptr.2d 326].)


(7) A property owner is, of course, entitled to a judicial determination of whether the agency
action constitutes a taking. (Healing v. California Coastal Com. (1994) 22 Cal.App.4th 1158, 1174
[27 Cal.Rptr.2d 758].) Administrative adjudication in the course of exercising an administrative
agency's regulatory power, if subject to judicial review, does not deny participants their right to
judicial determination of their rights. (McHugh v. Santa Monica Rent Control Bd. (1989) 49 Cal.3d
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348, 374-375 [261 Cal.Rptr. 318, 777 P.2d 91].) We agree with the Healing court, however, that
*16  an administrative agency is not competent to decide whether its own action constitutes a
taking and, in many cases, administrative mandate proceedings are not an adequate forum in which
to try a takings claim.


If the administrative hearing is not one in which the landowner has a full and fair opportunity to
present evidence relevant to the taking issue, one in which witnesses may be sworn, and testimony
presented by means of direct and cross-examination, the administrative record is not an adequate
basis on which to determine if the challenged action constitutes a taking. (Healing v. California
Coastal Com., supra, 22 Cal.App.4th 1158, 1170.) A judicial determination is available in the
mandate proceeding, however, if the administrative action is challenged on the basis that it is a
compensable taking, the hearing did permit full litigation of the facts relevant to the takings issue,
and any additional issues are litigated before the court. Because a taking of property is alleged,
the court must accord the owner de novo review of the evidence before the agency in ruling on
the taking claim (Strumsky v. San Diego County Employees Retirement Assn. (1974) 11 Cal.3d 28,
34-44 [112 Cal.Rptr. 805, 520 P.2d 29]; Bixby v. Pierno (1971) 4 Cal.3d 130, 140 [93 Cal.Rptr.
234, 481 P.2d 242]) and consider any additional evidence admitted at the hearing on the petition
for writ of mandate.


If the owner believes the hearing before the administrative agency was not adequate, the owner is
assured a full and fair hearing by exercising his right to join an inverse condemnation action with
the mandate proceeding. In the inverse condemnation proceeding the owner may both litigate the
taking claim, and, if successful, assert the right to jury trial guaranteed by article I, section 19 of the
California Constitution. The availability of these procedures satisfies the requirement that a state
provide an adequate process for obtaining compensation when property is taken for public use.


Nor does the imposition on the property owner of the requirement that administrative remedies
be exhausted as a prerequisite to an inverse condemnation action impermissibly deny the owner
the right to compensation as a “preferred remedy.” 7  The “preferred remedy” to which plaintiff
claims a right is not one recognized as part of constitutional takings jurisprudence. *17  The
decisions in which he finds this preference are simply applications of federal law. They hold that in
situations in which Congress has not withdrawn from the Court of Claims the jurisdiction conferred
by the Tucker Act (28 U.S.C. § 1491(a)(1)) over claims for damages founded on, inter alia, the
United States Constitution, it is improper to enjoin operation or enforcement of a federal statute
on the ground that such enforcement might bring about a compensable taking. Those decisions
say nothing about the power of a state to reserve the right to rescind a statute or ordinance, or to
exempt property from its scope, if it is determined that enforcement of the statute will result in
a compensable taking.
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7 Plaintiff's suggestion that Preseault v. ICC, supra, 494 U.S. 1, 12 [108 L.Ed.2d 1, 14] makes
a suit in inverse condemnation the remedy of “first instance” lacks merit. Preseault dealt
with a claim that title to property had been taken pursuant to federal action and construed
federal statutory law which created a claims procedure which, the court held, had to be
followed before an attack on the regulation which resulted in the alleged taking could be
pursued. Hurley v. Kincaid (1932) 285 U.S. 95 [76 L.Ed. 637, 52 S.Ct. 267] also involved
only federal law. The court held there that the plaintiff could not sue to enjoin operation
of a federal flood control project which caused occasional flooding of plaintiff's land as
Congress had provided a remedy by which compensation would be paid for such damage.
Ruckelshaus v. Monsanto Co. (1983) 463 U.S. 1315 [77 L.Ed.2d 1417, 104 S.Ct. 3] is not an
opinion of the court. It is an in-chambers opinion of Justice Blackmun denying a stay pending
appeal from an injunction against enforcement of provisions of a federal pesticide regulation
statute under which trade secrets might be disclosed. Not only is there no “holding” to the
effect that inverse condemnation rather than specific relief is the proper remedy, there is no
discussion of that topic. The court's actual holding in Ruckleshaus v. Monsanto Co. (1984)
467 U.S. 986 [81 L.Ed.2d 815, 104 S.Ct. 2862] offers no support for plaintiff's position.
Again, the court applied federal law, holding that because a federal claims procedure was
available to provide just compensation if trade secrets had been disclosed, it was improper to
enjoin actions the administrative agency took under the pesticide law. The case had nothing
to do with regulatory taking of real property or state procedural prerequisites to inverse
condemnation actions, and did not create a federal, constitutionally mandated, right to seek
monetary compensation in lieu of other remedies.


In United States v. Riverside Bayview Homes, Inc. (1985) 474 U.S. 121 [88 L.Ed.2d 419, 106
S.Ct. 455], for instance, the court held that it was improper to enjoin enforcement of a federal
statute which required a permit for discharging fill into protected wetlands. The court reiterated the
well-established proposition that if compensation is available when property is in fact taken, the
governmental action is not unconstitutional. (474 U.S. at p. 128 [88 L.Ed.2d at p. 427].) However,
the court pointed out, the permit requirement itself did not take any land, and, if a permit were to
be denied with the result that no economically feasible use could be made of the property, federal
law provided a means of obtaining compensation for any taking that might occur. For that reason
it was premature to seek an injunction.


Far from supporting plaintiff, this case confirms that when restrictions on use of real property are
the basis for a taking claim, the owner must pursue any available administrative permit process
before seeking compensation or challenging the statute or regulation. The California permit
process includes both administrative and judicial review of any conditions to which the landowner
objects. Only when the review process has been completed is it possible to determine whether a
taking has occurred. Nothing in the high court's holding that an injunction against enforcement of
the law or regulation which requires a permit is premature, suggests that compensation must *18
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be paid immediately upon either enactment of the statute or issuance of a permit with restrictions
on development.


The other cases on which plaintiff relies also involve attempts to enjoin enforcement of a federal
statute and are no more supportive. Dames & Moore v. Regan (1981) 453 U.S. 654 [69 L.Ed.2d
918, 101 S.Ct. 2972] held only that if a presidential order suspending claims against Iran were to
effect a taking of the plaintiff's property, the “treaty exception” to the jurisdiction of the United
States Court of Claims would not bar a claim for compensation. Regional Rail Reorganization Act
Cases (1974) 419 U.S. 102 [42 L.Ed.2d 320, 95 S.Ct. 335] held that because the Regional Rail
Reorganization Act of 1973 (45 U.S.C. § 701 et seq.) had not withdrawn jurisdiction from the
United States Court of Claims, an adequate remedy existed for any taking that might result. The
district court erred therefore in declaring the act unconstitutional and enjoining its enforcement.
In Dugan v. Rank (1963) 372 U.S. 609 [10 L.Ed.2d 15, 83 S.Ct. 999], claimants to water rights
attempted to enjoin storing and diversion of water as part of a federal Bureau of Reclamation
project. The court held that their remedy, if valid rights were interfered with or partially taken,
was a suit for damages. Finally, U.S. v. Gerlach Live Stock Co. (1950) 339 U.S. 725 [94 L.Ed.
1231, 70 S.Ct. 955, 20 A.L.R.2d 633] affirmed a United States Court of Claims judgment awarding
compensation for a taking of riparian rights, noting that the absence of equitable remedies did not
mean that no right was available. The rule on which plaintiff would rely, that the adequacy of a
damage remedy is usually grounds for denying equitable remedies, was invoked by the court. It
did so, however, with respect to the alternatives of specific performance, mandatory order, and
injunctions. (Id., at p. 752 [94 L.Ed.2d at pp. 1249-1250].) The court did not address the right
of a state to enforce procedures by which the state or local governmental entity may determine
whether its actions will effect a taking, and, if so, to opt to withdraw the objectionable restrictions
on development.


The disparity in resources between the federal government and local governmental entities both
explains and justifies the state procedure. The likelihood that the impact of a federal regulatory
statute may effect a taking of property of such value as to threaten the federal treasury with
insolvency is remote. Congress has determined that providing a damage remedy for those cases
in which a taking occurs will not cause undue hardship. Few local governments could afford the
financial impact of a decision that a *19  widely applicable zoning or regulatory ordinance brought
about a taking of all affected property. 8


8 The prayer in plaintiff's complaint sought damages of $10 million for the alleged taking of
his property alone.


The California procedural requirements to which plaintiff objects do no more than ensure to the
state its right to a prepayment judicial determination that the ordinance or regulation is excessive
and will constitute a taking, thus affording the state the option of abandoning the ordinance,
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regulation, or challenged action, or exempting parcels from its scope if the regulation on use is
excessive. As we noted above, the United States Supreme Court has recognized repeatedly the
right of the state to reserve the option of rescinding a statute that imposes excessive regulation,
and has reaffirmed the principle that a landowner may not compel the state to initiate an eminent
domain action. These requirements extend that principle to the inverse condemnation context.


Plaintiff's action is not a claim against the federal government. It is not governed by the federal
authority on which plaintiff relies. (8) A California landowner, who believes that application of
a state statute or local ordinance limiting development of the owner's property works a taking,
may not bypass the remedies the state has made available to avoid the taking. If he does so, the
state may deem the owner to have waived the “taking” claim. (County of Imperial v. McDougal
(1977) 19 Cal.3d 505, 510-511 [138 Cal.Rptr. 472, 564 P.2d 14]; Rossco Holdings, Inc. v. State of
California, supra, 212 Cal.App.3d 642, 654.)


“If the conditions imposed by the city in the[] permit were invalid, Code of Civil Procedure section
1094.5 provided plaintiffs with the right and procedures to eliminate them. By declining to avail
themselves of those procedures, plaintiffs cannot convert that right into a cause of action in inverse
condemnation.” (Pfeiffer v. City of La Mesa (1977) 69 Cal.App.3d 74, 78 [137 Cal.Rptr. 804],
italics added.) 9  As the Pfeiffer court observed, if a landowner could do so, “complete chaos would
result in the administration of this important aspect of municipal affairs.” (69 Cal.App.3d at p.
78.) *20


9 Contrary to plaintiff's assertion, Pfeiffer v. City of La Mesa, supra, 69 Cal.App.3d 74, was not
“nullified” by Salton Bay Marina, Inc. v. Imperial Irrigation Dist. (1985) 172 Cal.App.3d
914 [218 Cal.Rptr. 839], which cited the case with approval, but distinguished it. The
Legislature has now codified the rule that one who accepts the benefits of a permit may not
later challenge conditions imposed on or in the permit. Government Code section 66020
creates a limited exception under which a residential housing developer may challenge a
permit condition such as that in issue here while proceeding with development. That section,
enacted in 1990, permits a protest if the developer provides evidence of arrangements made
to ensure performance of the condition if it is upheld. The developer must also serve notice of
the protest on the agency and the protest must be filed at the time the condition is approved or
within 90 days after it is imposed and initiate a legal action to review or attack the condition
within 180 days after the date of imposition.
The Legislature otherwise indicated approval of and codified the Pfeiffer rule in subdivision
(d) of Government Code section 66020, a provision which denies any further review rights
if the procedures outlined in the statute are not followed: “Thereafter, notwithstanding any
other law to the contrary, all persons are barred from any action or proceeding or any defense
of invalidity or unreasonableness of the imposition.”
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In the face of case law which unanimously and repeatedly has rejected his arguments, plaintiff,
and amicus curiae Pacific Legal Foundation, cite only Golden Cheese Co. v. Voss (1991) 230
Cal.App.3d 727 [281 Cal.Rptr. 6022] (Golden Cheese II) as California authority for maintaining
an inverse condemnation action without seeking exemption from a restrictive administrative
regulation, and, if unsuccessful, seeking a judicial determination that application of the law or
regulation will effect a constitutionally impermissible taking if compensation is not paid. The case
does not support petitioner. The case did not involve land-use regulation and the administrative
and judicial remedies which are available to, and must be exhausted by, landowners who claim
that such regulation effects a taking.


The court did state in Golden Cheese II that the plaintiff in that case could state an inverse
condemnation cause of action without challenging the validity of the administrative order in issue
there. However, plaintiff overlooks both the context of that statement and the fact that a complaint
challenging the validity of the order had been filed with the inverse condemnation complaint.


Golden Cheese II, on which plaintiff relies, followed the decision of the Court of Appeal in Golden
Cheese Co. v. Voss (1991) 230 Cal.App.3d 547 [281 Cal.Rptr. 587] (Golden Cheese I), a companion
case in which the trial court had upheld the validity of a milk marketing plan. The Court of
Appeal had affirmed the judgment which denied a petition for writ of mandate. The challenged
plan fixed the minimum price for milk used for cheese. The court held that the order was a valid
exercise of the discretion given to the director by the Milk Stabilization Act (Food & Agr. Code,
§ 61801 et seq.). The new formula for pricing the milk, which the trial court and the Court of
Appeal upheld, included a manufacturing cost allowance. The Director of the Department of Food
and Agriculture found that Golden Cheese was one of the three highest-cost plants, and was not
reasonably efficient. The formula adopted did not accommodate the costs of manufacturing in the
Golden Cheese plant and, as a result, did not permit Golden Cheese to pass on all of the costs of
milk. The Court of Appeal nonetheless upheld the formula.


Golden Cheese II was an appeal from a judgment for defendant entered after the trial court
sustained without leave to amend a demurrer to an *21  inverse condemnation complaint. In the
inverse condemnation action, the company claimed that the price fixing order and a conclusion
of the Director of the Department of Food and Agriculture that operation of the Golden Cheese
plant was contrary to the economic health of the dairy industry brought about a regulatory taking
of its business. Golden Cheese based its taking argument on allegations that the director's actions
did not allow it to recover its costs and destroyed any viable economic interest it had in its plant
and property. The trial court sustained a demurrer without leave to amend on the ground that the
plaintiff did not challenge the validity of the marketing order. The Court of Appeal concluded
that this was error because the action challenged the marketing order as applied. Therefore, the
court reasoned, Golden Cheese had stated or could state an “as applied” cause of action in inverse
condemnation without alleging the invalidity of the director's order.
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There is nothing remarkable in that conclusion. An otherwise valid statute or regulation may be
invalid as applied to a particular property if compensation is not paid. The Court of Appeal noted
that the validity of the order had been challenged in the companion case, and that the action did not
involve regulation of real property. Nothing in the opinion suggests that the demurrer to the Golden
Cheese complaint asserted a procedural bar to the action based on failure to exhaust available
administrative and judicial remedies. And, of course, the case did not involve any issue with respect
to a statute of limitations.


Moreover, the actual holding in Golden Cheese II was that the holding in Golden Cheese I was res
judicata on the question of whether the pricing formula was reasonable. Because it was, Golden
Cheese had no reasonable investment-backed expectations to any particular milk price level, and
there had been no taking of its property. Golden Cheese II thus offers no support for plaintiff's
argument that he may bypass proper administrative and judicial remedies, and avoid an expressly
applicable statute of limitations, when the alleged regulatory taking occurs through application of
ordinances adopted pursuant to the Subdivision Map Act.


C. The Applicable Statute of Limitations.
(9a) Relying on his theory that an inverse condemnation action may be pursued without seeking
administrative relief from the land-use regulation which restricts development, followed by
judicial review of the final administrative decision, plaintiff argues that the Court of Appeal erred
in rejecting his claim that application of the Glendale ordinance to his property was a “continuous
wrong” for which a new cause of action arises each day the city *22  fails to compensate him. He
contends that this must be the rule or property owners cannot know the point in time at which the
taking occurs and the statute of limitations commences running.


The Court of Appeal did not err in this respect. If the challenge is to the facial validity of a
land-use regulation, the statute of limitations runs from the date the statute becomes effective.
Government Code section 65009 establishes a 120-day period of limitation for such actions. 10


By contrast, if the challenge is to the application of the regulation to a specific piece of property,
the statute of limitations for initiating a judicial challenge to the administrative action runs from
the date of the final adjudicatory administrative decision. 11  Government Code section 66499.37
establishes a 90-day period of limitation for these actions. Thus, there is no uncertainty regarding
the commencement of the period. Whether the complaint is deemed a facial challenge or an applied
challenge, it is untimely.


10 Government Code section 65009, subdivision (c): “Except as provided in subdivision (d), no
action or proceeding shall be maintained in any of the following cases by any person unless
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the action or proceeding is commenced and service is made on the legislative body within
120 days after the legislative body's decision:
“(2) To attack, review, set aside, void, or annul the decision of a legislative body to adopt
or amend a zoning ordinance.”


11 When that decision involves approval of a subdivision map, the “final administrative
decision is the final administrative action approving or rejecting the tentative map, an
adjudicatory decision,” since approval of a final map which substantially complies with the
previously approved tentative map is a mandatory ministerial act. (Gov. Code, § 66474.1;
Griffis v. County of Mono (1985) 163 Cal.App.3d 414, 426-427 [209 Cal.Rptr. 519];
Soderling v. City of Santa Monica (1983) 142 Cal.App.3d 501, 506 [191 Cal.Rptr. 140].)


Stone v. City of Los Angeles (1975) 51 Cal.App.3d 987 [124 Cal.Rptr. 822], on which plaintiff
relies for his argument that he has suffered a continuous wrong, does not support that claim. Stone
was an action for loss of use of property caused by precondemnation delays after the defendant
city had announced its intent to condemn the property. The Court of Appeal was not dealing with
a taking which, allegedly, was complete at the time the action was filed.


Plaintiff argues alternatively that Code of Civil Procedure sections 318, 319, or 338 apply. They
do not. They are applicable only if no “different limitation is prescribed by statute.” (Code Civ.
Proc., § 312.) Government Code section 66499.37 is a “different limitation” which now governs
actions in which such issues are raised.


(10) To determine the statute of limitations which applies to a cause of action it is necessary to
identify the nature of the cause of action, i.e., the “gravamen” of the cause of action. ( *23  Leeper
v. Beltrami (1959) 53 Cal.2d 195, 214 [1 Cal.Rptr. 12, 347 P.2d 12, 77 A.L.R.2d 803]; San Filippo
v. Griffiths (1975) 51 Cal.App.3d 640, 645 [124 Cal.Rptr. 399].) “[T]he nature of the right sued
upon and not the form of action nor the relief demanded determines the applicability of the statute
of limitations under our code.” (Maguire v. Hibernia S.& L. Soc. (1944) 23 Cal.2d 719, 733 [146
P.2d 673, 151 A.L.R. 1062].)


“The 'patent legislative objective' of [section 66499.37] is to ensure that judicial resolution of
Subdivision Map Act disputes occurs 'as expeditiously as is consistent with the requirements of due
process of law.' ” (Hunt v. County of Shasta (1990) 225 Cal.App.3d 432, 442 [275 Cal.Rptr. 113].)
(9b) As the Court of Appeal recognized here and in Hunt, section 66499.37 applies by its terms
to any action involving a controversy over or arising out of the Subdivision Map Act. Therefore,
if this is a claim arising out of application of a land-use regulation authorized by that act, section
66499.37 applies. Plaintiff seeks to avoid application of section 66499.37 by arguing he does not
challenge the validity of the Glendale ordinance. He seeks only compensation for the taking he
alleges was effected by the ordinance. He contends on that basis that the statutes of limitation
found in the Code of Civil Procedure govern this action. We disagree.
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Relying on Baker v. Burbank-Glendale-Pasadena Airport Authority (1985) 39 Cal.3d 862, 867
[218 Cal.Rptr. 293, 705 P.2d 866], plaintiff asserts that the five-year period of limitation established
by Code of Civil Procedure sections 318 and 319 applies to this action.


Baker, supra, 39 Cal.3d 862, did not involve a limitation on development, however. There the
action was one for an alleged continuing nuisance caused by noise, smoke, and vibration from
aircraft taking off and landing at defendants' nearby airport. The court deemed the gravamen of
the cause of action to be one for an invasion of the plaintiffs property, and on that basis concluded
that the five-year statute of limitations of Code of Civil Procedure sections 318 and 319 applied.


The court did not hold in Baker that all actions styled by the plaintiff as actions for inverse
condemnation are subject to the five-year statute of limitations. In ruling that the five-year statute
applied to that action it relied on Frustuck v. City of Fairfax (1963) 212 Cal.App.2d 345, 374 [28
Cal.Rptr. 357]. In Frustuck, an inverse condemnation action was based on a physical invasion of
the plaintiff's property by defendant city, whose agents enlarged a drainage ditch on the property
and created a berm by piling up dirt, debris, rock and other material on the property. In concluding
that the five-year statute applied, rather than the three-year statute for trespass, the Court of Appeal
reasoned that the area in issue had been taken for public use. Unlike *24  the present action, both
Baker and Frustuck were actions based on physical invasion of the property.


There is no basis for a conclusion that Code of Civil Procedure sections 318, 319, or 338 govern
this action, therefore. The complaint does not allege facts to establish that title to the land was
affected by enactment of the ordinance or that a physical invasion of the land took place.


Assuming, arguendo, that plaintiff's complaint alleges facts adequate to establish a taking of 40
percent of his property either by virtue of the enactment of the ridge line ordinance or by the
restrictions administratively imposed on development under the authority of the ordinance, the
complaint is untimely. 12  If this action were deemed a facial challenge to the Glendale ordinance
predicated on a theory that the mere enactment of the Glendale ordinance worked a taking of
plaintiff's property, it would be untimely even under Frustuck as the complaint was filed more
than five years after the ordinance was enacted. Moreover, as the State of California points out in
its amicus curiae brief, since Frustuck was decided the Legislature has adopted not only section
66499.37, but also section 65009, a 120-day statute of limitations specific to challenges to the
facial validity of zoning ordinances. 13


12 The state, appearing as amicus curiae, argues that an ordinance or regulation which
purports to deny affected property owners any economically feasible use of property without
provision for compensation is invalid. The basis for this argument is that article I, section
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19 of the California Constitution requires that compensation be paid for any taking. It
follows, the state argues, that an owner may not compel the government to compensate the
owner for action purportedly taken under an invalid statute. We agree that if an ordinance
reflected legislative intent to take property in this manner and did not include a provision
for compensation it would be invalid. It is unlikely that an ordinance which merely regulates
the use of property would reflect such an intent, however. The state's argument does not
acknowledge the possibility that a zoning or land-use ordinance or regulation which makes
no provision for payment of compensation may be invalid as applied to one or more parcels
within the overall area subject to the ordinance or regulation, but valid as to others.


13 Section 66499.37 was amended in 1980 to reduce the limitations period from 180 days
to 90 days. Elsewhere in that legislation the Legislature explained that changes in the law
were needed to expedite the permit process and thereby encourage the development of new
housing. (Stats. 1980, ch. 1152, § 10 et seq., p. 3796; see now Gov. Code, § 65913.)


When the gravamen of the cause of action is a claim that a land-use ordinance or regulation
enacted under the authority of the Subdivision Map Act, or administrative actions taken pursuant
to such an ordinance or regulation, has had the effect of “taking” the plaintiff's property without
compensation, the action necessarily challenges the validity either of the ordinance or regulation
or of the acts taken by the local agency or appeal board pursuant to the ordinance or regulation.
This follows because, as we have explained above, only if the ordinance or regulation would be
invalid on its *25  face or as applied unless compensation is paid to an affected landowner is a
claim in inverse condemnation meritorious. Therefore, the constitutional validity of the ordinance
as it affects the plaintiff's property must be litigated in any inverse condemnation action which
does not allege that a taking has already been judicially established.


Section 66499.37 mandates that: “Any action or proceeding to attack, review, ... the decision of
an advisory agency, appeal board or legislative body concerning a subdivision, ... or to determine
the reasonableness, legality or validity of any condition attached thereto, shall not be maintained
by any person unless such action or proceeding is commenced and service of summons effected
within 90 days after the date of such decision. Thereafter all persons are barred from any such
action or proceeding or any defense of invalidity or unreasonableness of such decision or of such
proceedings, acts or determinations.” (Italics added.)


This section is not, as plaintiff argues, limited to actions for specific relief. It includes actions for
compensation for a regulatory taking because the validity of the ordinance or its application to
the plaintiff's property, if uncompensated, must be determined in the action—i.e., the court must
determine if there has been a taking. Before he or she is entitled to any relief, either compensation
or exemption of the property from the development restriction, the plaintiff must establish that
the ordinance, regulation, or administrative action is not lawful or constitutionally valid if no
compensation is paid. The action therefore comes within the broad language of section 66499.37.
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Had plaintiff exhausted his administrative remedies by first seeking a variance and pursuing an
administrative appeal challenging the permit conditions, and made his claim that the administrative
actions constituted a taking in a petition for writ of mandate seeking review of the agency action
filed pursuant to Code of Civil Procedure section 1094.5, 14  the application of section 66499.37
could not be questioned. His action would be one to attack a decision of an appeal board, or, if no
administrative appeal is available under the Glendale ordinance, an action of the administrative
agency, concerning a subdivision, and the act done prior to that decision. It would clearly be
an action to determine the validity of the permit conditions. 15  A plaintiff may not avoid the
application of section 66499.37 by electing to *26  forego raising his claim in the administrative
mandamus proceeding in which the owner must exhaust administrative remedies for an erroneous,
excessive, or unreasonable restriction on development. If the taking claim is not asserted in that
proceeding, the challenge to the validity of the administrative action must be resolved in the inverse
condemnation action in order to determine if compensation is due, and to allow the administrative
agency or local government the opportunity to rescind the land-use restriction or its application to
the plaintiff's property. A court cannot determine that compensation is due on allegations like those
of plaintiff's complaint without determining if the development restriction is a taking. It must,
necessarily, rule on the validity of the ordinance, regulation, or administrative act under which
development is restricted.


14 See South Coast Regional Com. v. Gordon (1977) 18 Cal.3d 832 [135 Cal.Rptr. 781, 558
P.2d 867]; State of California v. Superior Court, supra, 12 Cal.3d 237; Abelleira v. District
Court of Appeal (1941) 17 Cal.2d 280, 292 [109 P.2d 942, 132 A.L.R. 715] (“[T]he rule is
that where an administrative remedy is provided by statute, relief must be sought from the
administrative body and this remedy exhausted before the courts will act.”).


15 Glendale might have demurred on the basis that plaintiff failed to state a cause of action, the
omission being the absence of allegations that administrative remedies had been exhausted or
to establish an exception to that requirement. (See Hittle v. Santa Barbara County Employees
Retirement Assn. (1985) 39 Cal.3d 374, 384 [216 Cal.Rptr. 733, 703 P.2d 73]; County of
Contra Costa v. State of California (1986) 177 Cal.App.3d 62 [222 Cal.Rptr. 750].)


In sum, when there has been no prior determination that the plaintiff's property has been taken by
virtue of governmental action authorized by the Subdivision Map Act, a court hearing an inverse
condemnation action based on that action must determine whether, on its face or as applied, the
ordinance or regulation would be invalid if the property owner is not compensated for the claimed
taking.


The gravamen of plaintiff's cause of action is therefore a claim that the Glendale ordinance is
invalid on its face or as applied because, through the authority of that ordinance and/or regulations
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enacted under it, the city has taken his property without compensation. Plaintiff cannot transform
the action into one which does not challenge the validity of the ordinance, regulations, and
administrative actions by acquiescing in the taking, assuming the validity of those actions, and
seeking only damages. The election is not his, but the city's. Under a cause of action such as that
stated by the complaint in this case, regardless of the title attached to the cause of action or the
remedy sought, the plaintiff must prove that the ordinance and regulations as applied have worked
a “taking” of the plaintiff's property and that the plaintiff has not been compensated.


Viewed from this perspective it is apparent that section 66499.37 governs the time within which
this action should have been initiated. Both the statutory language and the legislative history of the
section lead to a conclusion that this section, not Code of Civil Procedure section 318 or section
319, is applicable.


Every appellate decision which has considered the issue in a case involving a controversy related
to a subdivision has held that section 66499.37 is *27  applicable no matter what the form
of the action. (See Presenting Jamul v. Board of Supervisors (1991) 231 Cal.App.3d 665 [282
Cal.Rptr. 564] [declaratory relief action challenging denial of request to toll expiration date of
tentative subdivision map]; Hunt v. County of Shasta, supra, 225 Cal.App.3d 432, 442 [action for
declaratory relief that subdivision parcels complied with Subdivision Map Act and mandate to
compel issuance of certificate of compliance]; Griffis v. County of Mono, supra, 163 Cal.App.3d
414 [action challenging approval of final subdivision map]; Kirk v. County of San Luis Obispo
(1984) 156 Cal.App.3d 453 [202 Cal.Rptr. 606] [action to compel issuance of certificate of
compliance with Subdivision Map Act]; Soderling v. City of Santa Monica, supra, 142 Cal.App.3d
501 [mandate to compel city to approve final subdivision maps]; Resource Defense Fund v. County
of Santa Cruz (1982) 133 Cal.App.3d 800 [184 Cal.Rptr. 371] [action for mandamus and injunctive
relief challenging county's approval of land division]; Camp v. Board of Supervisors (1981)
123 Cal.App.3d 334 [176 Cal.Rptr. 620] [consolidated mandate and declaratory relief actions
challenging approval of tentative maps for two subdivisions]; Kriebel v. City Council (1980)
112 Cal.App.3d 693 [169 Cal.Rptr. 342] [mandate challenging action approving neighboring
residential development]; Timberidge Enterprises, Inc. v. City of Santa Rosa (1978) 86 Cal.App.3d
873, 886 [150 Cal.Rptr. 606] [action to invalidate resolution permitting imposition of school impact
fee condition on building permits and to recover fees].)


As the court held in Timberidge Enterprises, Inc. v. City of Santa Rosa, supra, 86 Cal.App.3d 873,
886, the “clear language” of section 66499.37 “manifests a legislative purpose that a decision such
as that of the City, approving a subdivision map and attaching a condition thereto, shall be judicially
attacked within [the limitation period of section 66499.37], or not at all.” (Original italics.)


(11) The purpose of statutes and rules which require that attacks on land-use decisions be brought
by petitions for administrative mandamus, and create relatively short limitation periods for those
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actions, and actions which challenge the validity of land use statutes, regulations, and/or decisions,
is to permit and promote sound fiscal planning by state and local governmental entities. As the
Court of Appeal explained in Patrick Media Group, Inc. v. California Coastal Com., supra, 9
Cal.App.4th 592, 612: “The requirement that challenges to administrative actions constituting
takings be brought initially by administrative mandamus assures that the administrative agency
will have the alternative of changing a decision for which compensation might be required. If no
such early opportunity were given, and instead, persons were permitted to stand by in the face of
administrative actions alleged to be injurious or confiscatory, and three or five years later, claim
monetary compensation on the theory that the administrative action resulted *28  in a taking for
public use, meaningful governmental fiscal planning would become impossible.”


(9c) And, as the court observed in California Coastal Com. v. Superior Court (Ham), supra,
210 Cal.App.3d 1488, 1496, if an owner were permitted to bypass the administrative mandamus
remedy and delay initiating an inverse condemnation action for almost five years “[i]n given
cases and certainly in the aggregate, the financial burden on the state could be overwhelming.”
Although the 90-day limitation period is short, it is, as was the 60-day review period of Public
Resources Code section 30801 at issue in Ham, the period “operates less as a limitations period
and more as a time limit for seeking review of the ruling of another tribunal.... Where review
is sought of a Commission decision, there is no question when the 60-day period begins to run.
The property owner has no need to 'discover' anything.... [T]he Legislature had every reason to
conclude that 60 days provides ample time for a property owner to decide whether to challenge an
adverse Commission decision.” (210 Cal.App.4th at pp. 1496-1497, fn. omitted.) The same may
be said of section 66499.37 and actions seeking review of local agency decisions applying land-
use regulations.


Section 66499.37 is not unique in establishing a requirement that challenges to the actions of an
administrative agency be brought promptly. In addition to that section and Public Resources Code
section 30801, the following statutes establish such requirements: Code of Civil Procedure section
1094.5 (administrative mandamus—90 days); Public Resources Code section 21167 (California
Environmental Quality Act decisions—30-180 days); Government Code sections 65901, 65903,
65907 (variances, conditional use and permits, board of zoning adjustment—90 days).


Section 66499.37 governs this action.


D. Other Claims.
Plaintiff argues for the first time in this court that it was error to sustain Glendale's demurrer
without leave to amend because, had leave been granted, he could have added allegations that the
tentative subdivision maps for the property were filed on October 1, 1986; he sold the property on
December 21, 1986, and the final subdivision maps were approved on or about October 19, 1988,
and April 27, 1989. This argument was not made in the Court of Appeal and is not among the
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issues presented in the petition for review. Moreover, we fail to see how such amendment would
have stated a cause of action. If there were a compensable taking of an interest plaintiff had in the
land, it must necessarily have occurred before he sold the property. *29


Plaintiff's theory may be that a landowner may convert his rights to challenge an uncompensated
regulatory taking into an inverse condemnation action by selling the property before seeking
administrative relief, either without applying for a development permit or during the permit
process. We disagree for the reasons stated above. A court cannot determine if application of a
land-use restriction will constitute a taking until a final administrative decision has been made
regarding the use of the property. A potential diminution of value as a result of rezoning or land-
use restrictions is not necessarily a taking.


Plaintiff also claims that the right to sue in inverse condemnation for regulatory takings had been
abolished in California as a result of this court's holding in Agins v. City of Tiburon, supra, 24 Cal.3d
266, and was not revived until the decision in First Lutheran Church v. Los Angeles, supra, 482
U.S. 304, “overruled” Agins in 1987. That assertion not only misstates the impact of First Lutheran
Church, but assumes that plaintiff had a right to initiate an action in inverse condemnation without
first challenging the development restrictions of which he complains. As we have shown above,
that assumption is unwarranted. Nothing in Agins precluded an action challenging application of
the Glendale ordinance to plaintiff's property, or seeking damages in an inverse condemnation
action if the ordinance was found to be invalid absent compensation and the city nonetheless denied
plaintiff the right to develop the ridge-line property. Plaintiff had a remedy by which he could have
avoided the restrictions brought about by the Glendale ordinance or obtained compensation for
their imposition if their impact constituted a taking unless compensation was paid. He elected to
forego both a judicial determination that the restrictions would constitute a compensable taking,
and the remedy the state provides.


III. Disposition
The judgment of the Court of Appeal is affirmed.


Lucas, C. J., Mosk, J., Kennard, J., Arabian, J., George, J., and Anderson, J., *  concurred.
* Presiding Justice, Court of Appeal, First Appellate District, Division Four, assigned by the


Acting Chairperson of the Judicial Council.


Appellant's petition for a rehearing was denied September 22, 1994, and the opinion was modified
to read as printed above.
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20 Cal.3d 560, 574 P.2d 441, 143 Cal.Rptr. 625
Supreme Court of California


LEWIS LYNN HOLT, Petitioner,
v.


TOM L. KELLY, as Sheriff, etc., Respondent


S.F. No. 23382.
February 6, 1978.


SUMMARY


The Supreme Court issued a writ of mandate directing a county sheriff to return to a prisoner
property taken from him at the time of his arrest, and if the property were found to be unavailable,
to deliver to the prisoner the sum of $500 representing the value thereof. The court held that a
special referee's finding that the property had been taken without a receipt and not returned and
that no inventory had been made was supported by the evidence, including the prisoner's clear
specific testimony in contrast to the confusing and conflicting testimony of the deputies involved.
The court held that the sheriff was under a duty to return the property (Gov. Code, § 26640), and
thus mandate was an appropriate remedy. The court further held that an arrestee who seeks in good
faith to specifically recover property taken from him at the time of his arrest is exempt from the
claim filing provisions of the Government Code, even though some or all of the property may have
been dissipated and payment in damages may be necessary. (Opinion by Mosk, J., expressing the
unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Referees § 4--Weight of Findings--Credibility of Witnesses.
When the findings of a special referee (appointed pursuant to Code Civ. Proc., § 639, subd. 4),
are based in substantial part on the credibility of witnesses, such findings, although not binding,
are entitled to great weight. *561


(2)
Law Enforcement Officers § 37--Actions Against Officers and Their Sureties--Findings of Special
Referee.
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On petition for writ of mandate by a prisoner seeking return of property taken at the time of arrest
or for the value thereof, the findings of the court-appointed referee that all of the property claimed
by the prisoner was in fact taken from him by the sheriff's department, that it was the prisoner's
property, that it had a value of $500, and that none of it had been returned to the prisoner, was
supported by the evidence, where the prisoner gave specific testimony as to the description, value,
and place and date of acquisition of each of the items claimed, and where the testimony of the
police officers involved in the handling of the claimed property was vague and confused.


(3)
Law Enforcement Officers § 37--Actions Against Officers and Their Sureties--Remedies
Available--Mandate--Return of Property.
Mandamus was an appropriate remedy for use by a prisoner to compel a county sheriff to return
property taken at the time of the prisoner's arrest or, if the property were unavailable, to compel
payment of the value thereof.


(4)
Government Tort Liability § 17--Excuse or Relief From Necessity of Filing Claim--Recovery of
Property Confiscated Upon Arrest or the Value Thereof.
An arrestee who seeks in good faith to specifically recover property taken from him at the time of
his arrest is exempt from the claim filing provisions of the Government Code, even though some
or all of the property may have been dissipated and the government may be compelled to respond
in damages in lieu of property.


[See Cal.Jur.2d, Prisons and Prisoners, § 1; Am.Jur.2d, Penal and Correctional Institutions, § 41.]


COUNSEL
John F. Moulds III, under appointment by the Supreme Court, and Isenberg, Moulds, Samuel &
Rodda for Petitioner.
Evelle J. Younger, Attorney General, Jack R. Winkler, Chief Assistant Attorney General, Arnold
O. Overoye, Assistant Attorney General, James H. Wernicke, Eddie T. Keller and Carole Bartlett
Hogan, Deputy Attorneys General, for Respondent. *562


MOSK, J.


Petitioner Lewis Lynn Holt seeks the return of 32 items of property, or the value of such property,
taken by respondent Trinity County Sheriff at the time of petitioner's arrest in January 1974. 1  In
November 1974 he filed a petition for writ of mandate in the superior court, but a demurrer to
the petition was sustained. Subsequently petitioner in propria persona sought a writ in this court.
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We transferred the proceeding to the Court of Appeal with directions to issue an alternative writ
of mandate.


1 The property, itemized and valued by petitioner, allegedly consisted of a gold wedding
ring, wristwatch, butane lighter, pocket knife, silver belt buckle, various items of fishing
equipment, and a number of carpenter's hand tools.


The Court of Appeal appointed counsel for petitioner and a referee to hear evidence and make
findings on certain specified questions. The referee found that (1) all the property claimed by
petitioner was taken from him by the sheriff's department; (2) it was petitioner's property; (3)
no written inventory of the property was made and in fact the sheriff's office had no means of
determining its ownership; (4) the property had a value of $500; and (5) none of the items was
returned to petitioner.


Nevertheless the Court of Appeal denied relief. We granted a hearing to determine what
compliance, if any, with the claim filing provisions of the Government Code is required of a person
who seeks to recover his property held by a public entity.


I
(1) The appointment of a special referee without consent of the parties is authorized “When it
is necessary for the information of the court in a special proceeding.” (Code Civ. Proc., § 639,
subd. 4.) Since appellate courts are not equipped to take evidence, a reference is essential when
the determination of controverted issues of fact becomes necessary in an original proceeding. (See
6 Witkin, Cal. Procedure (2d ed. 1971) Appeal, § 484, p. 4439.)


In contrast to a general reference, which is permitted only by consent of the parties (Code
Civ. Proc., §§ 638, subd. 1, 644), a special referee's findings are not binding, and are properly
characterized as advisory only. (Ellsworth v. Ellsworth (1954) 42 Cal.2d 719, 722-723 [269 P.2d
3]; Dynair Electronics, Inc. v. Video Cable, Inc. (1976) 55 Cal.App.3d 11, 20 [ *563  127 Cal.Rptr.
268].) Nonetheless, “[w]hen the findings of a referee are based in substantial part on the credibility
of witnesses, such findings, although not binding on this court, are entitled to great weight in
view of the referee's unique opportunity to observe the demeanor of the witnesses when they
testified.” (In re Rosoto (1974) 10 Cal.3d 939, 946 [112 Cal.Rptr. 641, 519 P.2d 1065]; see also
People v. Acosta (1969) 71 Cal.2d 683, 687 [78 Cal.Rptr. 864, 456 P.2d 136].)


(2) We have made an independent review of the record and have determined the findings are
supported by and correctly interpret the evidence. (In re Mitchell (1968) 68 Cal.2d 258, 262-263
[65 Cal.Rptr. 897, 437 P.2d 289]; In re Thornton (1966) 64 Cal.2d 484, 485 [50 Cal.Rptr. 556, 413
P.2d 156]; In re Allen (1956) 47 Cal.2d 55, 57 [301 P.2d 577].)
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Petitioner was arrested in McKinleyville, Humboldt County, on January 9, 1974. The arresting
officer, Trinity County Sheriff's Deputy Donald Osborne, testified that he took petitioner to a motel
to pick up a footlocker trunk. The trunk was placed in the patrol car, and Osborne then delivered
petitioner to the Humboldt County jail for overnight detention. He did not give petitioner a receipt
for the trunk or its contents. 2


The next day Osborne delivered petitioner and the trunk to the Trinity County jail. The booking
officer, Carl Beach, filled out by typewriter a “Trinity County Jail Arrest Record” form in triplicate.
In a space at the bottom of the form designated “Property Receipt,” he typed, “No money; one
billfold and contents; one wristwatch, Whit [sic] metal, Times [sic], Plastic type band; One pair
fingernail clippers, two keys on a key ring.” Hand-printed beneath this appears, “1-Ft. Locker
—Contents—(Clothes—tools, hand tools, & Rifles) C.B.” The word “Rifles” is crossed out but
readable, and the initials C.B. presumably refer to Carl Beach. The two carbon copies do not fully
correspond with the original, thus indicating that some of the material on the original was added
after the three were separated. In any event, none of these documents was given to petitioner, nor
was he given any other form of receipt. No inventory was ever made of the contents of the trunk.
*564


The testimony and declarations of the several deputies were confusing and conflicting. 3  In
contrast, petitioner gave specific testimony as to the description, value, and place and date of
acquisition of each of the items claimed. He testified that he was a member of the carpenters' union,
and that he used the tools in his trade. The vague testimony of the officers is clearly outweighed by
petitioner's detailed and specific evidence. This is precisely the circumstance that could be avoided
by compliance with the requirement for a receipt contained in Penal Code section 4003; by failing
to give an accurate receipt, the sheriff's department rendered itself virtually defenseless against
this claim.


3 Officer Beach stated in a declaration that the property taken from petitioner included
various items of fishing equipment and tools. He added that most of these items were
“apparently ... misplaced” the next day. “Misplacing” property in the Trinity County jail
apparently occurred in other, unrelated instances. The grand jury criticized the sheriff for
“laxity in accounting for items of property obtained from prisoners or during the course
of investigation,” citing two specific examples. (Rep. of Trinity County Grand Jury for
1975-1976, p. 15.)


II
Our analysis of the evidence leads us to adopt the referee's findings as our own. We now determine
the legal consequences of these findings. (3) Petitioner seeks to recover either the property or its
value by means of a writ of mandate. The availability of the mandamus remedy is governed by
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section 1085 of the Code of Civil Procedure, which provides in relevant part that the writ may
issue “to compel the performance of an act which the law specifically enjoins, as a duty resulting
from an office, trust, or station.” Since respondent is under a duty to return the claimed property
to petitioner (Gov. Code, § 26640), a writ of mandate is appropriate to compel its return. (Minsky
v City of Los Angeles (1974) 11 Cal.3d 113, 123 [113 Cal.Rptr. 102, 520 P.2d 726].)


(4) Respondent's insistence that petitioner must comply with the claim filing provisions of the
Government Code 4  is untenable in light of our opinion in Minsky. There a unanimous court held
the claims statutes inapplicable to an action by an arrestee for the return of property taken by local
police officers at the time of arrest and wrongfully withheld following disposition of the criminal
charges. (


4 Sections 911.2 and 950.2 provide that a damages action for injury to property (defined by
§ 810.8 to include loss thereof) is barred unless a claim is presented to the public entity
employing the respondent within 100 days after the accrual of the cause of action. Id. at
pp. 123-124.) We reasoned that the provisions applied only to claims for money or *565
damages and not to such forms of relief as the specific recovery of property. In addition
we expressed the view that “even if the [property] taken from [an] arrestee ... is no longer
traceable to any property presently in defendant's possession and thus is not strictly available
for specific recovery, we believe that plaintiff's cause of action would not be foreclosed by
the claims statutes. ... [A]fter a local governmental entity wrongfully withholds an arrestee's
property, the arrestee clearly can seek specific recovery of the property while it is still in the
possession of the local entity without being limited to the relatively short period for filing
claims set forth in the claims statutes. This initial exemption of the action from the claims
statute is not lost simply because the city takes the further wrongful step of disposing of
the bailed property. The city cannot be permitted to invoke the claims statute, originally not
available to it, by virtue of a later wrongful dissipation of the property. To so hold would be
in effect to allow the local entity to profit by its own wrong, penalizing a plaintiff who, in
light of the specific recovery remedy apparently available to him, justifiably did not file a
claim.” ( Id., at pp. 121-122, fn. 14.)


For the foregoing reasons we hold that an arrestee who seeks in good faith to specifically recover
property taken from him at the time of his arrest is exempt from the claim filing provisions of
the Government Code, even though some or all of the property may have been dissipated and
respondent may be compelled to respond in damages in lieu of property. 5  The policy of providing
prompt notice of claims to governmental entities which underlies the claims statute (


5 Respondent contends that since some or all of the property is now unavailable he is
responsible only by means of a proper claim for money damages and not in mandamus. This
position is without merit, especially in light of the fact that any property now missing is
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the result of respondent's own misconduct. We have heretofore held that mandamus may
be brought to start the chain of action designed to compel a ministerial duty by a public
officer, even if the ultimate goal may be recovery of a sum of money. (Flora Crane Service,
Inc. v. Ross (1964) 61 Cal.2d 199, 206-207 [37 Cal.Rptr. 425, 390 P.2d 193]; Scannell v.
Murphy (1947) 82 Cal.App.2d 844, 850 [187 P.2d 790].) It is also clear that mandamus will
lie where the recovery of money is merely ancillary to an underlying proceeding which seeks
performance of a ministerial duty. (Daugherty v. Board of Trustees (1952) 111 Cal.App.2d
519 [244 P.2d 950]; Reed v. Board of Education (1934) 139 Cal.App. 661 [34 P.2d 758].)
Minsky, supra, at p. 123) has been fully effectuated here by petitioner's prolonged and good
faith pursuit of a mandamus remedy. Respondent may not convert his wrongful dissipation
of the property into an advantage by using it to support an essentially dilatory defense based
on failure to comply with the claims statutes. *566


Let a writ of mandate issue directing respondent to return to petitioner the property found by the
referee to have been withheld from him, and if respondent is unable to do so, to deliver to petitioner
the value thereof, i.e., the sum of $500. Petitioner shall recover from respondent his costs in this
proceeding.


Bird, C. J., Tobriner, J., Clark, J., Richardson, J., Manuel, J., and Newman, J., concurred. *567


Footnotes


FN2 Penal Code section 4003 provides: “Whenever any weapon or other personal property
is taken from an arrested person, it shall be the duty of the desk clerk or other proper officer
of any city, county or city and county jail, to which such person is committed for detention,
to give a receipt to such person without delay for the property taken.”


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER GRANTING MOTION TO DISMISS [DOCKET NO. 9]


Donna M. Ryu, United States Magistrate Judge


*1  Before the court is a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6)
filed by Defendant Global Excel Management, Inc. [Docket No. 9.] Defendant seeks dismissal of
Plaintiff John Muir Health's second cause of action for violation of California Health and Safety
Code § 1371.4. The court determined that this matter is appropriate for determination without oral
argument. [Docket No. 18.] For the reasons stated below, the motion is granted.


I. BACKGROUND


A. Factual Allegations 1


1 When reviewing a motion to dismiss for failure to state a claim, the court must “accept as
true all of the factual allegations contained in the complaint.” Erickson v. Pardus, 551 U.S.
89, 94 (2007) (per curiam) (citation omitted).
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Plaintiff is a California non-profit corporation that provides medical care to patients. Compl.
[Docket No. 4 at 8–41] at ¶ 1. Defendant is a Canadian for-profit corporation with its principal
place of business in Quebec, Canada. Compl. at ¶ 2. Defendant is in the business of arranging for
the provision of health care services to its enrollees and/or paying for or reimbursing part or all of
the cost for those services. Id. Plaintiff initially filed this lawsuit in the California Superior Court;
on September 19, 2014, Defendant removed the case to federal court on the basis of diversity
jurisdiction. See Docket No. 4 at ¶ 6.


On July 18, 2012, Plaintiff provided emergency medical treatment to an individual with the
initials L.T. Compl. at ¶¶ 8, 28, Ex. A. Between March 19, 2013 and April 1, 2013, Plaintiff
provided medical treatment to an individual with the initials P.C. Id. Both patients were enrolled
in a health care service plan sponsored, administered, and/or financed by Defendant. Compl. at
¶ 8. At all relevant times, Plaintiff and Defendant did not have a written agreement regarding
reimbursement rates for medical care which Plaintiff would provide to patients who were members
of Defendant's health plan. Compl. at ¶ 9. Plaintiff contacted Defendant by telephone to ascertain
whether Defendant or its principal was responsible for the costs associated with L.T. and P.C.'s
medical treatment. Compl. at ¶ 10. In response, Defendant's agent provided Plaintiff with the
relevant insurance verification and insurance coverage eligibility information for the two patients.
Compl. at ¶ 10. At all relevant times, Defendant held itself out to be the responsible payor for
services provided to L.T. and P.C. Compl. at ¶ 11.


The billed charges from Plaintiff amounted to $58,525.00 for the treatment of L.T. and $551,652.02
for the treatment of P.C., for a total of $610,177.02, which Plaintiff submitted to Defendant for
payment. Compl. at ¶¶ 14–15, Ex. A. To date, Defendant has paid only $149,966.12 to Plaintiff
for the medical services provided to both patients L.T. and P.C., despite Plaintiff's demands for the
remaining $459,985.90. Compl. at ¶¶ 17–18.


B. Causes of Action
The Complaint brings two causes of action against Defendant: (1) a claim for quantum meruit and
(2) a claim for violation of Section 1371.4.


*2  In the quantum meruit claim, Plaintiff alleges that it provided medically necessary services,
supplies, and/or equipment to the two patients, that it reasonably expected full payment
reimbursement of its billed charges, that it billed charges totaling $610,177.02 for the care of the
two patients, that Defendant benefitted from the care provided to the patients, and that Defendant
failed to properly pay Plaintiff by paying only a portion of the billed charges, causing Plaintiff to
incur damages. Compl. at ¶¶ 19–26.


Plaintiff's Section 1371.4 claim relates to only Defendant's payment for the emergency medical
care that Plaintiff provided to L.T. Compl. at ¶¶ 27–34. Plaintiff claims that Defendant violated
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Section 1371.4 by failing to properly pay Plaintiff for the emergency medical services, supples,
and/or equipment it rendered to L.T. Id.


II. LEGAL STANDARDS


A motion to dismiss under Rule 12(b)(6) tests the legal sufficiency of the claims alleged in the
complaint. See Parks Sch. of Bus., Inc. v. Symington, 51 F.3d 1480, 1484 (9th Cir. 1995). A court
may dismiss a claim “only where there is no cognizable legal theory” or there is an absence of
“sufficient factual matter to state a facially plausible claim to relief.” Shroyer v. New Cingular
Wireless Servs., Inc., 622 F.3d 1035, 1041 (9th Cir. 2010) (citing Ashcroft v. Iqbal, 556 U.S. 662,
677–78 (2009); Navarro v. Block, 250 F.3d 729, 732 (9th Cir. 2001)) (quotation marks omitted). A
claim has facial plausibility when a plaintiff “pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the misconduct alleged.” Iqbal, 556 U.S.
at 678 (citation omitted). In other words, the facts alleged must demonstrate “more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do.” Bell Atl.
Corp. v. Twombly, 550 U.S. 554, 555 (2007) (citing Papasan v. Allain, 478 U.S. 265, 286 (1986));
see Lee v. City of L.A., 250 F.3d 668, 679 (9th Cir. 2001), overruled on other grounds by Galbraith
v. Cnty. of Santa Clara, 307 F.3d 1119 (9th Cir. 2002).


III. DISCUSSION


The Knox–Keene Health Care Service Plan Act of 1975 (the “Knox–Keene Act”) 2  is “a
comprehensive system of licensing and regulation under the jurisdiction of the Department of
Managed Health Care.” Bell v. Blue Cross of California, 131 Cal. App. 4th 211, 215 (2005). Section
1371.4 is part of the Knox–Keene act. It governs compensation for emergency care services and
requires health care service plans to pay for emergency care rendered to their enrollees regardless
of whether the emergency care provider is under contract with the plan. Cal. Health & Safety
Code § 1371.4(b) (“A health care service plan shall reimburse providers for emergency services
and care provided to its enrollees, until the care results in the stabilization of the enrollee.... As
long as federal or state law requires that emergency services and care be provided without first
questioning the patient's ability to pay, a health care service plan shall not require a provider to
obtain authorization prior to the provision of emergency services and care necessary to stabilize
the enrollee's emergency medical condition.”).


2 The Knox–Keene Act is codified at California Health and Safety Code §§ 1340–1399.835.


The single question presented in this motion is whether a standalone private right of action exists
under Section 1371.4.
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A. The Language of Section 1371.4 Does Not Expressly Create A Private Right of Action
*3  Plaintiff does not contend that a standalone private right of action may be found in the text of
Section 1371.4. Indeed, the language of Section 1371.4 does not expressly create a private right of
action. See Cal. Health & Safety Code § 1371.4; California Pacific Reg'l Med. Ctr. v. Global Excel
Mgmt., Inc., No. 13–CV–00540 NC, 2013 WL 2436602, at *4 (N.D. Cal. June 4, 2013) (analyzing
text of Section 1371.4 and concluding that it “contains no language that expressly entitles private
parties to a remedy or penalty for violation of the statute”).


B. Plaintiff May Bring UCL 3  or Common Law Claims Based on Section 1371.4
3 “UCL” refers to California's unfair competition law, codified at California Business and


Professions Code § 17200.


No California court has yet determined whether a standalone private right of action for violation
of Section 1371.4(b) is available. Several California courts have concluded that medical providers
may bring private actions for violations of Section 1371.4 under the UCL and common law
theories, including quantum meruit. See id. (summarizing holdings in Coast Plaza Doctors Hosp.
v. UHP Healthcare, 105 Cal. App. 4th 693 (2002) and Bell v. Blue Cross of California, 131 Cal.
App. 4th 211 (2005)). In both Coast Plaza and Bell, the plaintiff did not allege a standalone Section
1371.4 claim, but rather UCL claims that were based on violations of Section 1371.4. See Coast
Plaza, 105 Cal. App. 4th at 706; Bell, 131 Cal. App. 4th at 214. In Bell, the plaintiff also alleged
an alternative claim for quantum meruit. Bell, 131 Cal. App. 4th at 214. Also in both cases, the
defendants argued for dismissal of the UCL and/or quantum meruit claims on the basis that the
Department of Managed Health Care had exclusive jurisdiction to enforce the Knox–Keene Act,
and both courts rejected that argument. Coast Plaza, 105 Cal. App. 4th at 706 (“We conclude that
the Department [of Managed Health Care] does not have exclusive jurisdiction, and that common
law and other statutory causes of action may be brought by Coast.”); Bell, 131 Cal. App. 4th at
216 (“Although the Department of Managed Health Care has jurisdiction over the subject matter
of section 1371.4 (as well as the rest of the Knox–Keene Act), its jurisdiction is not exclusive and
there is nothing in section 1371.4 or in the Act generally to preclude a private action under the
UCL or at common law on a quantum meruit theory.”).


Thus, at a minimum, some California courts have held that a health care provider may enforce
Section 1371.4 through a UCL or quantum meruit claim. This much is undisputed. 4


4 Defendant does not dispute that a health care provider may bring a UCL or quantum meruit
claim based on a violation of Section 1371.4. Plaintiff notes that it has alleged a quantum
meruit cause of action, and “the relief sought under the separate cause of action for Section
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1371.4 could just have easily been alleged as part and parcel of the quantum meruit claim for
relief.” Opp. [Docket No. 12] at 2–3. Thus, Plaintiff requests that if the court dismisses the
Section 1371.4 claim, it grant Plaintiff leave to amend its quantum meruit claim to include
its Section 1371.4 allegations and/or to assert an additional cause of action under the UCL.
Id. at 3. This request is discussed below in Section III.D.


C. Section 1371.4 Does Not Create A Private Standalone Right of Action
*4  While no California court has determined whether Section 1371.4 creates a standalone private
right of action, several federal courts have considered the issue.


At least two federal courts have concluded that Section 1371.4 does not create a standalone private
right of action. Most recently, in California Pacific, supra, Judge Cousins extensively analyzed
the text of the statute, the case law interpreting it, and its legislative history, and determined that
Section 1371.4 does not create a private standalone right of action. 5  2013 WL 2436602 at *4–
6. See also Regents of Univ. of California v. Global Excel Mgmt., Inc., No. CV 108164 PSG,
2010 WL 5175034 (C.D. Cal. Dec. 10, 2010) (“[T]here is nothing in section 1371.4 that precludes
private causes of action to pursue reimbursement of amounts owed. Nevertheless, those causes
of actions are limited to other statutes, like California's Unfair Competition Law, or common law
doctrines such as equitable indemnity, comparative negligence, contribution, or quantum meruit.
The [plaintiff's] stand-alone claim that Global violated [Section 1371.4] is not proper and must
be dismissed.”).


5 The California Pacific opinion directly addresses all of the arguments made by Plaintiff in
opposition to the motion to dismiss. The court notes that the same lawyers who represent
Plaintiff represented the plaintiff in California Pacific. Furthermore, Defendant was also the
defendant in California Pacific, and was represented by the same attorneys representing it in
this case. In California Pacific, the defendant moved to dismiss the plaintiff's Section 1371.4
claim, arguing that the statute did not create a standalone private right of action. In response,
the plaintiff filed an opposition brief that is a nearly verbatim copy of Plaintiff's opposition to
the present motion to dismiss. This makes Plaintiff's failure to raise or distinguish the court's
unfavorable holding in California Pacific rather puzzling.


Plaintiff cites to two cases which it claims have concluded that Section 1371.4 creates a private
standalone right of action. This is inaccurate. First, Plaintiff cites Cedars–Sinai Med. Ctr. v. Global
Excel Mgmt., Inc., No. CV 09–3627 PSG, 2009 WL 7322253 (C.D. Cal. Dec. 30, 2009). However,
no standalone claim under Section 1371.4 was alleged in Cedars–Sinai. Instead, the plaintiff health
care provider brought claims for breach of contract and implied contract, a claim for breach of
the implied covenant of good faith and fair dealing, a UCL claim, and common law claims for
quantum meruit and unjust enrichment against insurance providers who failed to fully reimburse
the plaintiff for medical services it provided. One defendant moved to dismiss the case on the basis
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of a forum selection clause that required actions relating to the insurance policy to be brought
in Canada. Id. at *1. The plaintiff argued that the forum selection clause should apply only to
claims related to the insurance policy, but not to the “unassigned claims” for breach of implied
contract, quantum meruit, unjust enrichment, and unfair competition. Id. at *4. The court noted in
passing that, “even in the absence of an assignment, Cedars–Sinai's unassigned claims may have
been brought under the Knox–Keene Act.” Id. at *6 (citing Bell, 131 Cal. App. 4th at 216). The
court then concluded that the forum selection clause applied to all of the plaintiff's claims and
dismissed the case. The Cedars–Sinai court's passing comment on the availability of a standalone
right of action under the Knox–Keene Act is of little value to Plaintiff, as it relies on Bell, which, as
described above, involved a UCL claim and a common law claim for quantum meruit, not a private
right of action under Section 1371.4. See Bell, 131 Cal. App. 4th at 214. See also California Pacific,
2013 WL 2436602 at *6 (analyzing Cedars–Sinai and concluding that “[t]here is nothing in the
court's opinion that suggests the availability of a stand-alone claim under the Knox–Keene Act”).


*5  The only other case that Plaintiff cites in support of its argument is Enloe Med. Ctr. v. Principal
Life Ins. Co., No. CIV S–10–2227 KJM, 2011 WL 6396517 (E.D. Cal. Dec. 20, 2011). In Enloe,
a health care provider brought a standalone Section 1371.4 claim against a health plan for failing
to fully pay for medical care the plaintiff provided. Id. at *8. The defendant argued that “[a]
violation of Section 1371.4 can only be raised in connection with the assertion of other claims,
such as claims under the UCL or at common law under a quantum meruit claim,” and cited to
Regents, see supra, 2010 WL 5175034. The Enloe court disagreed with Regents. First, it noted
that Regents relied on Coast Plaza and Bell, both of which held that Section 1371.4 violations
could be redressed through the UCL or common law claims, but neither of which foreclosed the
possibility of a standalone cause of action under Section 1371.4. The Enloe court then noted that
“[t]he parties do not adequately brief whether the statute does provide an independent cause of
action; defendant's one paragraph argument on this claim does not warrant the court's engaging
in a detailed sua sponte analysis.” Id. at *9. The court then denied the defendant's motion for
summary judgment on the Section 1371.4 claim. Thus, the Enloe court's decision not to dismiss the
standalone Section 1371.4 claim appears to be based more on the defendant's failure to articulate
an argument rather than an analysis of whether the statute creates a standalone right of action, an
analysis that the court explicitly declined to undertake.


California Pacific picks up where the Enloe court left off, and squarely addresses the issue of
whether Section 1371.4 creates a private right of action. The California Pacific court first laid out
the standard articulated by the California Supreme Court in Lu v. Hawaiian Gardens Casino, Inc.,
50 Cal. 4th 592 (2010) for determining whether a statute creates a private right of action:


In Lu, the California Supreme Court recognized that a “violation of a state statute does not
necessarily give rise to a private cause of action.” Id. at 596[ ] (citations omitted). ‘Instead,
whether a party has a right to sue depends on whether the Legislature has ‘manifested an intent to
create such a private cause of action’ under the statute.’ Id. (citations omitted). Such legislative
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intent may be revealed through the language of the statute and its legislative history. Id. (citations
omitted). A statute may contain ‘clear, understandable, unmistakable terms, which strongly and
directly indicate that the Legislature intended to create a private cause of action,’ for instance,
by expressly stating that ‘a person has or is liable for a cause of action for a particular violation,’
or ‘more commonly, a statute may refer to a remedy or means of enforcing its substantive
provisions, i.e., by way of an action.’ Id. at 597[ ] (internal quotation marks and citations
omitted). ‘If, however, a statute does not contain such obvious language, resort to its legislative
history is next in order.’ Id. (citations omitted). If a statute does not expressly create a cause of
action, there must be a ‘clear indication’ that the Legislature intended to do so. Id. at 600[ ].


California Pacific, 2013 WL 2436602, at *3. The court then analyzed each of the considerations
articulated in Lu. First, it examined the text of Section 1371.4 and found that it did not explicitly
create a standalone right of action. 2013 WL 2436602 at *4 (“This language does not expressly
refer to a cause of action, a remedy, or means of enforcing its substantive provisions. There are
no clear or unmistakable terms indicating an intent to create a private right of action for violation
of section 1371.4(b).”). The court then reviewed the decisions in Coast Plaza, Bell, Regents,
Cedars–Sinai, and Enloe and concluded that none of those courts had been called upon to analyze
whether Section 1371.4 supported a standalone right of action. Id. at *4–6. Finally, the California
Pacific court reviewed the legislative history of the Knox–Keene Act and found that “there is no
acknowledgment in the legislative history that a private right of action existed under section 1371.4
... which ‘is a strong indication the Legislature never intended to create such a right of action.’ ”
Id. at *7 (quoting Lu, 50 Cal. 4th at 601). Furthermore, the court noted that Section 1371.4 “has
been amended three times [since 2002] without any clarification as to whether an independent,
private cause of action is available. The Legislature's silence on the issue may be indicative of its
intent to not create such a cause of action.” Id. at *8 (citing Wilcox v. Birtwhistle, 21 Cal. 4th 973
(1999) (acknowledging that, while not determinative, legislative silence after a court has construed
a statute may give rise to an inference of acquiescence or passive approval)). The California Pacific
court thus concluded that “neither the language nor the legislative history of section 1371.4(b)
contain a clear indication of the Legislature's intent to provide for an independent, private cause
of action....” Id. at *8.


*6  The court agrees with the thorough and sound analysis of the California Pacific court and
concludes that Section 1371.4 does not create a standalone private right of action. Accordingly,
Defendant's motion to dismiss is granted.


D. Leave to Amend
As noted above, see supra n. 4, Plaintiff requests leave to amend its quantum meruit claim to
incorporate its Section 1371.4 allegations or to assert a cause of action under the UCL premised
on Section 1371.4.
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Under Federal Rule of Civil Procedure 15(a), leave to amend should be granted as a matter of
course, at least until the defendant files a responsive pleading. After that point, leave to amend
should be granted unless amendment would cause prejudice to the opposing party, is sought in
bad faith, is futile, or creates undue delay. Fed. R. Civ. P. 15(a). Rule 15(a) provides that the court
should “freely give leave when justice so requires.” Fed. R. Civ. P. 15(a). “This policy is to be
applied with extreme liberality.” Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051 (9th
Cir. 2003) (quotation omitted). In the absence of an “apparent reason,” such as undue delay, bad
faith, dilatory motive, prejudice to defendants, futility of the amendments, or repeated failure to
cure deficiencies in the complaint by prior amendment, it is an abuse of discretion for a district
court to refuse to grant leave to amend a complaint. Foman v. Davis, 371 U.S. 178, 182 (1962);
Lockheed Martin Corp. v. Network Solutions, Inc., 194 F.3d 980, 986 (9th Cir. 1999). These factors
do not “merit equal weight,” and “it is the consideration of prejudice to the opposing party that
carries the greatest weight.” Eminence Capital, 316 F.3d at 1052.


Defendant argues that Plaintiff should not be granted leave to amend because Plaintiff seeks leave
to amend in bad faith. According to Defendant, Plaintiff's counsel was directly involved in the
California Pacific case, and therefore must have been aware of Judge Cousins' determination that
Section 1371.4 does not create a private, standalone right of action. As such, Defendant argues,
Plaintiff's attempt to plead a standalone Section 1371.4 claim was an attempt “to take another
proverbial bite of the apple to see if by forum shopping they could get a better ruling.” Reply
[Docket No. 14] at 10. Plaintiff's actions do not amount to inappropriate “forum shopping.” As the
ruling of a parallel court is not binding, Plaintiff was within its rights to raise the same arguments
before a different judge in a different case. After all, judges can disagree.


Moreover, “[a]bsent prejudice, or a strong showing of any of the remaining [ ] factors, there exists
a presumption under Rule 15(a) in favor of granting leave to amend.' ” FlatWorld Interactives LLC
v. Apple Inc., 12–CV–01956–WHO, 2013 WL 6406437, at *3 (N.D. Cal. Dec. 6, 2013) (quoting
Eminence Capital, 316 F.3d at 1052) (original emphasis). Defendant has not demonstrated that
any prejudice will result from granting leave to amend. Accordingly, Plaintiff is granted leave to
amend its complaint.


IV. CONCLUSION


For the reasons stated above, the court finds that Section 1371.4 does not create a standalone
private right of action, and grants Defendant's motion to dismiss.


*7  Plaintiff may file an amended complaint to cure the deficiencies noted in this order. Any
amended complaint must be filed by December 5, 2014.
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IT IS SO ORDERED.


All Citations


Not Reported in Fed. Supp., 2014 WL 6657656


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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53 Cal.3d 139, 806 P.2d 1353, 279 Cal.Rptr. 318
Supreme Court of California


KENNETH W. KIZER, as Director, etc., Plaintiff and Appellant,
v.


COUNTY OF SAN MATEO, Defendant and Respondent.


No. S014800.
Mar 28, 1991.


SUMMARY


The State Department of Health Services issued citations against a county long-term health care
facility pursuant to the Long-Term Care, Health, Safety, and Security Act of 1973 (Health & Saf.
Code, § 1417 et seq.), for violations pertaining to patient care. The department subsequently filed
a civil action to affirm the citations and assess the monetary penalties. The trial court sustained the
county's demurrer without leave to amend and dismissed the case, finding that the penalties were
punitive or exemplary damages; thus, Gov. Code, § 818 (public entity not liable for exemplary and
punitive damages), forbade the imposition of the penalties on the facility which is operated by a
public entity. (Superior Court of San Mateo County, No. 327474, Thomas M. Jenkins, Judge.) The
Court of Appeal, First Dist., Div. Three, No. A042815, held that the trial court correctly found that
Gov. Code, § 818, prohibited the assessment of monetary penalties, but reversed the judgment of
dismissal and remanded to give the department an opportunity to amend its complaint by deleting
its request that penalties be assessed.


The Supreme Court reversed the judgment of the Court of appeal with directions to remand to the
trial court with directions to vacate its order dismissing the action and to issue an order overruling
the demurrer. It held that neither the Tort Claims Act (Gov. Code, § 810 et seq.) in general, nor
Gov. Code, § 818, in particular, prevents the state from imposing the statutory civil penalties in the
Long-Term Care, Health, Safety, and Security Act of 1973 on a state-licensed, county- operated,
long-term health care facility, since the penalties assessed under the act are not punitive damages.
(Opinion by Panelli, J., expressing the unanimous view of the court.) *140


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
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Healing Arts and Institutions § 4--Hospitals, Mental Institutions, and Nursing Homes--Licensing
and Regulation--Imposition of Civil Penalty for Violations--Application to Facilities Run by
Public Entities.
Gov. Code, § 818 (prohibition of assessment of exemplary and punitive damages against public
entities), is not applicable to civil penalties assessed against a county long-term health care facility
pursuant to the Long-Term Care, Health, Safety, and Security Act of 1973 (Health & Saf. Code, §
1417 et seq.). Thus, the trial court erred in sustaining a county's demurrer to a complaint brought by
the State Department of Health Services to affirm citations and assess monetary penalties against
the county's long-term health care facility for violations of the act. Gov. Code, § 818, is part of the
Tort Claims Act (Gov. Code, § 810 et seq.), the focus of which is on liability for injuries arising out
of public entities' acts or omissions. Nothing in the Tort Claims Act suggests that Gov. Code, § 818,
was intended to apply to statutory civil penalties designed to ensure compliance with a detailed
regulatory scheme. Also, civil penalties under the Long-Term Care, Health, Safety, and Security
Act of 1973, unlike damages, require no showing of actual harm per se, but are imposed according
to a range set by statute irrespective of actual damage suffered. They are imposed without regard
to motive and require no showing of malfeasance or intent to injure. There is nothing in the
statutory scheme to suggest that government health facilities should be treated differently than
private facilities.


[See Cal.Jur.3d, Healing Arts and Institutions, § 26; 5 Witkin, Summary of Cal. Law (9th ed.
1988) Torts, §§ 139, 222 et seq.]


(2)
Government Tort Liability § 31--Actions--Damages--Preclusion of Punitive Damages.
In context, Gov. Code, § 818 (public entity not liable for exemplary and punitive damages), means
that, under the Tort Claims Act (Gov. Code, § 810 et seq.), a plaintiff who alleges injury caused
by a public entity may be entitled to actual damages for that injury, but not punitive damages.


(3)
Damages § 22--Exemplary or Punitive Damages.
In tort actions, damages are normally awarded for the purpose of compensating the plaintiff for
injuries suffered, i.e., restoring the plaintiff as nearly as possible to his or her former position,
or giving the plaintiff some pecuniary equivalent. When the defendant's conduct is outrageous,
*141  additional damages may be awarded to punish the defendant and to deter such conduct in
the future. Punitive or exemplary damages are not intended to compensate the injured party, but
rather to punish the tortfeasor whose wrongful action was intentional or malicious. In California,
as at common law, actual damages are an absolute predicate for an award of exemplary or punitive
damages. Even nominal damages, which can be used to support an award of punitive damages,
require actual injury. When punitive damages are appropriate, they are awarded in a discretionary
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amount by the trier of fact, who may consider evidence of the defendant's financial condition, and
only after a defendant has been found guilty of oppression, fraud, or malice.


[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1319 et seq.]


COUNSEL
John K. Van de Kamp and Daniel E. Lungren, Attorneys General, Charlton G. Holland, Assistant
Attorney General, Stephanie Wald and Angela Botelho, Deputy Attorneys General, for Plaintiff
and Appellant.
Thomas F. Casey III, County Counsel, Deborah Penny Bennett and Peter K. Finck, Deputy County
Counsel, for Defendant and Respondent.


PANELLI, J.


We granted review to determine whether Government Code section 818 1  prevents the state from
imposing statutory civil penalties pursuant to the Long-Term Care, Health, Safety, and Security
Act of 1973 (Health & Saf. Code, § 1417 et seq.; hereafter the Act) 2  on a state-licensed, county-
operated, long-term health care facility. We conclude that it does not.


1 Government Code section 818, part of the Tort Claims Act (Gov. Code, § 810 et seq.)
provides: “Notwithstanding any other provision of law, a public entity is not liable for
damages awarded under Section 3294 of the Civil Code or other damages imposed primarily
for the sake of example and by way of punishing the defendant.”


2 Hereafter, all statutory references are to the Health and Safety Code unless otherwise
indicated.


Respondent County of San Mateo, Department of Health Services (the County), is licensed by
the State Department of Health Services (the *142  Department) to operate Crystal Springs
Rehabilitation Center (Crystal Springs), a long-term health care facility in San Mateo County.
Appellant Kenneth W. Kizer, M.D., M.P.H., is the director of the Department.


Licensed health care facilities must demonstrate an ability to comply with statutory requirements.
(See, generally, § 1250 et seq.) The Act authorizes the Department to inspect such facilities for
compliance with statutes and regulations on patient care and to issue citations to noncomplying
facilities. (§§ 1421, 1423; Myers v. Eastwood Care Center, Inc. (1982) 31 Cal.3d 628, 631 [183
Cal.Rptr. 386, 645 P.2d 1218]; Lackner v. St. Joseph Convalescent Hospital, Inc. (1980) 106
Cal.App.3d 542, 546 [165 Cal.Rptr. 198].) The Department is authorized to enter any facility for
inspection (§ 1421), and must inspect every facility at least once every two years (§ 1422, subd.
(b)) or upon receipt of a complaint (§§ 1419, 1420). When the Department observes a violation of
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a statute or regulation, it issues a citation to the facility. (§ 1423.) Citations are classified according
to the seriousness of the violation, and a penalty range is prescribed for each class.


Among the criteria that define a class AA violation, the most serious class, is a determination by the
Department that the violation was “a direct proximate cause of death of a patient.” (§ 1424, subd.
(b).) The penalty for a class AA violation is not less than $5,000 and not more than $25,000. (Ibid.)
Class A violations are those that present either an imminent danger or a substantial probability that
death or serious harm to patients would result. The penalty for a class A violation is not less than
$1,000 and not more than $10,000. (§ 1424, subd. (c).) Class B violations are violations that “have
a direct or immediate relationship to the health, safety, or security of ... patients, other than class
'AA' or 'A' violations.” The penalty for a class B violation is not less than $100 and not more than
$1,000. (§ 1424, subd. (d).) Failure to correct a violation within a specified time may result in an
additional penalty of $50 for each day that the deficiency continues. (§ 1425.) Repeated violations
may result in a trebling of the penalty assessed. (§ 1428, subd. (f).)


Penalties paid by a licensee for violations are applied against the Department's accounts to offset
its enforcement costs. (§ 1428, subd. (j).) A licensee may contest a citation and penalty assessment
by requesting an administrative “citation review conference.” When a licensee contests a class
AA or class A citation after the administrative review, the Attorney General must “promptly take
all appropriate action to enforce the citation and recover the penalty ... in the court of competent
jurisdiction for the county ....” (§ 1428, subds. (a), (b); see Myers v. Eastwood Care Center, Inc.,
supra, 31 Cal.3d at p. 632.) Judicial review of class B citations is also available, but must be
initiated by the licensee. (§ 1428, subd. (c).) *143


The Act also provides an enforcement mechanism when the Department has not taken action and
violations have not been corrected. A civil action for damages may be prosecuted by either the
Attorney General or a private party. The damages recoverable in such an action are not to exceed
the maximum amount of civil penalties that could be assessed for the violation. (§ 1430, subd.
(a).) 3  Section 1430 does not foreclose civil actions for damages by patients who have been injured
by a violation; the remedies specified in that section are “in addition to any other remedy provided
by law.” (§ 1430, subd. (c).)


3 In addition, a resident or patient of a skilled nursing facility or an intermediate care facility
may bring a civil action against the licensee of any such facility that violates certain rights
of any resident or patient; in such an action the licensee is liable for up to $500 and may be
enjoined from permitting the violation to continue. (§ 1430, subd. (b).)


Several provisions of the Act are intended to provide information to the public about the citation
record of facilities. The Department must prepare periodic reports listing the number, nature, and
disposition of citations issued to each licensee during the preceding 12-month period and must
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issue public information releases identifying facilities that have had no violations in the past 12
months. (§§ 1430.5, 1435, 1435.5.) A facility must post notices informing the public that copies
of citations for certain violations are available on request. (§ 1429.) Failure to correct a violation
for which a citation was issued is a ground for license suspension or revocation. For each class
AA violation within a 12-month period that has become final, the Department “shall consider” the
suspension or revocation of the facility's license. (§ 1424, subd. (b)(3).)


As this summary illustrates, the Legislature has enacted a detailed statutory scheme regulating the
standard of care provided by skilled nursing facilities to their patients. As section 1417.1 of the Act
states: “It is the intent of the Legislature in enacting this chapter to establish (1) a citation system
for the imposition of prompt and effective civil sanctions against long-term health care facilities
in violation of the laws and regulations of this state relating to patient care; (2) an inspection and
reporting system to insure that long-term health care facilities are in compliance with state statutes
and regulations pertaining to patient care; and (3) a provisional licensing mechanism to insure that
full-term licenses are issued only to those long-term health care facilities that meet state standards
relating to patient care.” The Act's provisions are designed to implement the Legislature's declared
public policy objective of “assur[ing] that long-term health care facilities provide the highest level
of care possible.” (§ 1422, subd. (a).)


In this case the Department issued one class AA and two class A citations to Crystal Springs.
According to the citations, Crystal Springs's *144  violations of patient care regulations resulted
in one patient's death and in imminent danger or substantial probability of harm to two others.
The penalties assessed were $27,750. The Department upheld the penalties at a citation review
conference. When the County contested the administrative decision, the Department filed the
present civil action to affirm the citations and assess the penalties. Relying on our decision in
People ex rel. Younger v. Superior Court (1976) 16 Cal.3d 30 [127 Cal.Rptr. 122, 544 P.2d 1322]
(hereafter Younger), the County demurred, arguing that the penalties were punitive or exemplary
damages, and that Government Code section 818 forbids the imposition of such damages on public
entity. The trial court sustained the demurrer without leave to amend and dismissed the action.


The Court of Appeal affirmed, however. Feeling itself bound by Younger, supra, 16 Cal.3d 30,
the court “reluctantly” concluded that, unlike a private facility, a county facility is immune from
liability for the civil penalties. The Court of Appeal, however, pointed out the limitation of
Younger's analysis as applied to statutory penalty schemes which do not have a compensatory
function, and urged us to review this case.


(1a) We conclude that the Tort Claims Act in general, and Government Code section 818 in
particular, are not applicable in this case. Furthermore, our decision in Younger does not compel the
conclusion that the statutory civil penalties imposed by the Department are barred by Government
Code section 818. Younger involved a discharge of oil into the Oakland Estuary from privately
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owned oil storage tanks located on property owned by the Port of Oakland, a public entity. At
an administrative hearing, it was determined that both the port and the private property owner
were responsible for the discharge. The state brought an action against both responsible parties
for civil penalties under Water Code section 13350, subdivision (a). The port brought a motion
for judgment on the pleadings on the basis of Government Code section 818, and the trial court
granted the motion. We vacated the judgment on the pleadings because we found that the statutory
penalties imposed were not punitive damages within the meaning of Government Code section
818. (Younger, supra, 16 Cal.3d at p. 39.)


In Younger, supra, 16 Cal.3d 30, it was not necessary to the resolution of the case to address the
question of whether the Tort Claims Act was applicable to the civil penalties imposed under the
Water Code. We did not need to address this question since we determined that the civil penalties
were not punitive damages within the meaning of Government Code section 818. In essence, the
Younger analysis presumed that Government Code section 818 was applicable and concluded that
even if the Tort Claims Act applied, the port was liable for the civil penalties. *145


As we explained in Younger, damages which are punitive in nature, but are not simply or solely
punitive in that they fulfill legitimate and fully justified compensatory functions, have been held
not to be punitive damages within the meaning of Government Code section 818. (Younger, supra,
16 Cal.3d at pp. 35-36. See also Helfend v. Southern Cal. Rapid Transit Dist. (1970) 2 Cal.3d 1 [84
Cal.Rptr. 173, 465 P.2d 61, 77 A.L.R.3d 398]; State Dept. of Corrections v. Workmen's Comp. App.
Bd. (1971) 5 Cal.3d 885 [97 Cal.Rptr. 786, 489 P.2d 818].) We concluded that because the Water
Code penalties were compensatory as well as punitive, they were not punitive damages within the
meaning of Government Code section 818 and therefore could be recovered from a public entity.
(Younger, supra, 16 Cal.3d at pp. 35-39.)


Unlike Younger, the present case specifically raises the question of whether the Tort Claims Act
applies to the statutory civil penalties imposed by the Department. We conclude that nothing in the
Tort Claims Act suggests that Government Code section 818 was intended to apply to statutory
civil penalties such as the penalties at issue here. Enacted in 1963, the Tort Claims Act is the result
of a study conducted by the California Law Review Commission (the Commission) in response
to our decision in Muskopf v. Corning Hospital Dist. (1961) 55 Cal.2d 211 [11 Cal.Rptr. 89, 359
P.2d 457], abolishing the doctrine of sovereign immunity in tort actions in California. The Tort
Claims Act is a comprehensive statutory scheme that sets forth the liabilities and immunities of
public entities and public employees for torts. 4


4 The County argues that the Legislature intended to cover a wider range of liabilities than
torts. The County points to the comment to Government Code section 815, emphasizing this
passage: “the use of the word 'tort' has been avoided ... to prevent the imposition of liability
by the courts by reclassifying the act causing the injury.” The comment, however, also states
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that “the practical effect of this section is to eliminate any common law governmental liability
for damages arising out of torts.” (Ibid.) Moreover, the introductory comment to the Tort
Claims Act as a whole states that “a statute should be enacted providing that public entities
are not liable for torts unless they are declared to be liable by an enactment.” (Comment 1,
Tort Claims Act.) Clearly, the emphasis of the Tort Claims Act is on torts.


The Tort Claims Act specifies the cases in which a public entity is liable for injuries arising out of
its acts or omissions, or those of its employees. (See, e.g., Gov. Code, §§ 815, 815.2, 815.4, 815.6,
818.2, 818.4, 818.6, 818.7, 818.8.) The Tort Claims Act defines “injury” as “death, injury to a
person, damage to or loss of property, or any other injury that a person may suffer to his person,
reputation, character, feelings or estate, of such nature that it would be actionable if inflicted by a
private person.” (Gov. Code, § 810.8.) (2) Thus, Government Code section 818 in context means
that, under the Tort Claims Act, a plaintiff who alleges injury caused by a public entity may be
entitled to actual damages for that injury, but not punitive damages. (See *146  McAllister v. South
Coast Air Quality etc. Dist. (1986) 183 Cal.App.3d 653, 656-659 [228 Cal.Rptr. 351]; Austin v.
Regents of University of California (1979) 89 Cal.App.3d 354, 358-359 [152 Cal.Rptr. 420].) ( 1b)
Like the Court of Appeal, we find nothing in the Tort Claims Act to suggest that Government Code
section 818 was intended to apply to statutory civil penalties designed to ensure compliance with a
detailed regulatory scheme, such as the penalties at issue in the present case, even though they may
have a punitive effect. The Department's citation enforcement action lies outside the perimeters of
a tort action and therefore does not readily lend itself to a liability analysis based on tort principles.


Nowhere in the Tort Claims Act does the Legislature indicate an intention to immunize public
entities from monetary sanctions authorized by the Legislature and imposed for failure to observe
minimum health and safety standards adopted to protect and prevent injury to patients. Granting
immunity to public entities from the penalties would be contrary to the intent of the Legislature to
provide a citation system for the imposition of prompt and effective civil sanctions against long-
term health care facilities in violation of the laws and regulations of this state. (§ 1417.1.)


In our view, Government Code section 818 was not intended to proscribe all punitive sanctions.
Instead, the section was intended to limit the state's waiver of sovereign immunity and, therefore,
to limit its exposure to liability for actual compensatory damages in tort cases. The Tort Claims
Act must be read against the background of general tort law. (See Van Alstyne, 5  Cal. Government
Tort Liability Practice (1980) § 2.7, p. 36.) Against that background, the Tort Claims Act does
not apply to the type of sanction that the Legislature has imposed in this case to enforce the Act's
regulatory scheme. Under the Long-Term Care, Health, Safety, and Security Act of 1973, the
essential prerequisite to liability is a violation of some minimum health or safety standard rather
than “injury” or “damage.” Consequently, we do not believe that the Legislature intended the
immunity created by Government Code section 818 to apply to statutory civil penalties expressly
designed to enforce minimum health and safety standards.
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5 Professor Van Alstyne was a consultant to the California Law Review Commission during
the drafting of the California Tort Claims Act of 1963.


The County argues that the statutory civil penalties imposed under the Long-Term Care, Health,
Safety, and Security Act are primarily punitive and hence cannot be recovered from a public
entity. We disagree. Government Code section 818, upon which the County's argument is based,
“exempts public entities from liability for punitive or exemplary damages.” (Cal. Law Revision
Com. comment to Gov. Code, § 818.) (3) In tort actions, damages are normally awarded for the
purpose of compensating the *147  plaintiff for injury suffered, i.e., restoring the plaintiff as nearly
as possible to his or her former position, or giving the plaintiff some pecuniary equivalent. (6
Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1319.) When, however, the defendant's
conduct is outrageous, additional damages may be awarded to punish the defendant and to deter
such conduct in the future. (See id. at § 1327; see also Rest.2d Torts, § 908, subd. (1).) Punitive
or exemplary damages “are not intended to compensate the injured party, but rather to punish the
tortfeasor whose wrongful action was intentional or malicious ....” (Newport v. Facts Concerts, Inc.
(1981) 453 U.S. 247, 266-267 [69 L.Ed.2d 616, 632, 101 S.Ct. 2748].) In California, as at common
law, actual damages are an absolute predicate for an award of exemplary or punitive damages. (See
Civ. Code, § 3294; Mother Cobb's Chicken T., Inc. v. Fox (1937) 10 Cal.2d 203, 205 [73 P.2d 1185];
Hilliard v. A.H. Robins Co. (1983) 148 Cal.App.3d 374, 391 [196 Cal.Rptr. 117]; compare Rest.2d
Torts, § 908, com. c.) Even nominal damages, which can be used to support an award of punitive
damages, require actual injury. (Fields v. Napa Milling Co. (1958) 164 Cal.App.2d 442, 447-448
[330 P.2d 459, 68 A.L.R.2d 1052].) When punitive damages are appropriate, they are awarded in
a discretionary amount by the trier of fact, who may consider evidence of the defendant's financial
condition (inadmissible in the compensatory damage phase of the trial), and only after a defendant
has been found guilty of oppression, fraud, or malice. (Civ. Code, § 3295, subd. (d).)


(1c) Civil penalties under the Act, unlike damages, require no showing of actual harm per se. 6


Unlike damages, the civil penalties are imposed according to a range set by statute irrespective
of actual damage suffered. (See 6 Witkin, op. cit. supra, § 1332 at p. 790; Health & Saf. Code, §
1424.) Moreover, civil penalties, unlike punitive damages, are imposed without regard to motive
and require no showing of malfeasance or intent to injure. (See Greenberg v. Western Turf Assn.
(1903) 140 Cal. 357, 363-364 [73 P. 1050].) The civil penalties under the Act can be imposed
for negligent conduct and it is not necessary for the Department to allege or prove that a health
facility's actions in violating specific health and safety regulations are malicious, wilful, or even
intentional. Whereas damages serve to compensate the victim, the civil penalties under the Act
are to be applied to offset the state's costs in enforcing the health and safety regulations. (§ 1428,
subd. (j).)


6 Imposition of a class A or B citation requires no showing of injury at all. (§§ 1424, subd. (c),
1424, subd. (d).) Imposition of a class AA citation does require a showing that the health care
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facility's violation of the regulations was a “direct proximate cause of death of a patient.” (§
1424, subd. (b).) Even in the case of a class AA violation, however, the regulatory penalty
is imposed because of the violation of the regulations, not because of the injury per se.


While the civil penalties may have a punitive or deterrent aspect, their primary purpose is to
secure obedience to statutes and regulations imposed *148  to assure important public policy
objectives. (Hale v. Morgan (1978) 22 Cal.3d 388, 398 [149 Cal.Rptr. 375, 584 P.2d 512]; see
also, Beeman v. Burling (1990) 216 Cal.App.3d 1586, 1598 [265 Cal.Rptr. 719] [“Thus, while
both exemplary damages and statutory damages serve to motivate compliance with the law and
punish wrongdoers, they are distinct legal concepts, one of which is entrusted to the factfinder,
the other to the Legislature.”].) The focus of the Act's statutory scheme is preventative. Section
1424 protects patients from “imminent danger” or “substantial probability” of harm (class A
violations) and even from situations having a “direct and immediate relationship to the health,
safety, and security of patients” (class B violations). Under its licensing authority, the Legislature
has mandated standards to ensure quality health care. The regulations establish that what the
Legislature and the Department are seeking to impose are measures that protect patients from
actual harm, and encourage health care facilities to comply with the applicable regulations and
thereby avoid imposition of the penalties. (See, generally, Cal. Code Regs., tit. 22, § 72001 et seq.)


Furthermore, we find nothing in the statutory scheme that suggests that state and other government
health facilities should be treated differently than private facilities. The statutory scheme regulating
nursing homes clearly contemplates that a single standard of care apply to all long-term skilled
nursing facilities whether privately or publicly owned. (See §§ 1253 [necessity of license], 1254
[the Department to inspect and license health facilities], 1277, subds. (a) & (d) [both private and
public licenses must comply with applicable rules and regulations]; Cal. Code Regs., tit. 22, §
72001 et seq. [specific regulatory requirements].) Section 1277, subdivision (d) states: “The state
department shall apply the same standards to state and other governmental health facilities that
it licenses as it applies to health facilities in private ownership ....” Like the Court of Appeal, we
can “perceive no significant public policy reason to exempt a state licensed health-care facility
from liability for penalties under the [Long-Term Care, Health, Safety, and Security] Act simply
because it is operated by a public rather than a private entity ....”


The County basically argues for a two-tiered system of enforcement of the Health and Safety Code
provisions. Under the County's scheme for implementing the Act, private nursing homes would
be subject to the statutory fines, while nursing homes operated by a public entity would only be
subject to suits by private parties or the Attorney General for injunctive relief and civil damages.
This procedure contradicts the very public policy that the Legislature sought to implement with
the citation and penalty provisions of the Act.


The County contends that while public facilities should be held to the same “standards” as private
facilities, the methods of enforcing those *149  standards should be different for public facilities.
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Hence, the County argues, the statutory penalties are not necessary in order to maintain a high
standard of nursing home care, as various alternative enforcement mechanisms are available.
Specifically, the County again points to private actions for injunctions and civil damages. (§ 1430,
subd. (a).) 7  As previously noted, section 1430, subdivision (a) permits the Attorney General
or private parties to sue for injunctive relief and civil damages. The amount of civil damages
recoverable under section 1430 cannot exceed the maximum amount of civil penalties that could
be assessed pursuant to section 1428. (§ 1430, subd. (a).)


7 Section 1430, subdivision (a) states:
“(a) Except where the state department has taken action and the violations have been
corrected to its satisfaction, any licensee who commits a class 'A' or 'B' violation may be
enjoined from permitting the violation to continue or may be sued for civil damages within a
court of competent jurisdiction. Such actions for injunction or civil damages, or both, may be
prosecuted by the Attorney General in the name of the people of the State of California upon
his or her own complaint or upon the complaint of any board, officer, person, corporation
or association, or by any person acting for the interests of itself, its members or the general
public. The amount of civil damages which may be recovered in an action brought pursuant to
this section shall not exceed the maximum amount of civil penalties which could be assessed
on account of the violation or violations.”


The County argues that the section 1430, subdivision (a) remedy is in the nature of “compensatory”
civil damages and that the section 1428 statutory civil penalties are “punitive damages.” The
County concedes that the section 1430 civil damages “are not subject to the proscription of
Government Code section 818.” It argues that the section 1430 remedy is an “alternative”
remedy available to the Department and that, by providing this “alternative,” the Legislature
gave the Department the authority to choose between “compensatory” and “punitive” means of
enforcement. The County concludes that in this case the Department has chosen to pursue the
punitive route and that this is not a legally viable option when a public entity is involved.


As the County admits, section 1430, subdivision (a) civil damages are based on the same
standards under which a section 1428 civil penalty would be assessed. Nevertheless, the County
argues that the moneys are recoverable under section 1430 because they are “civil damages” and
unrecoverable in a section 1428 action because the County is immune from “punitive damages.”
We disagree. Section 1430, subdivision (a) merely provides a private right of action to the Attorney
General or other interested parties to enforce certain provisions of the Act when the Department
has failed to do so. Subdivision (a) of section 1430 only applies to class A or B violations and
does not apply when the Department has taken action and the violations have been corrected to
the Department's satisfaction. Contrary to the *150  County's assertion, subdivision (a) of section
1430 does not offer the Department a fully adequate and effective alternate compensatory remedy.
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The County has also suggested that consumer protection statutes designed to inform consumers
of a facility's citation record (see §§ 1429, 1430.5, 1435, 1435.5), license revocation statutes (§
1294 et seq.), and “the threat of personal injury lawsuits” are alternative enforcement mechanisms
sufficient to ensure compliance. However, these alternative enforcement mechanisms do not vitiate
the need for the statutory penalties. As the Court of Appeal noted, the threat of adverse publicity
can have little impact on a facility such as the County's, whose patients are “apt to be poor and
without many options in their choice of facility.” A license revocation is a draconian sanction to
ensure compliance with the regulations.


To suggest, as does the County, that individual patients assume responsibility for enforcement of
the Act by way of a “threat of personal injury lawsuits” (see § 1430, subd. (c)) is to abrogate the
most basic and traditional police power of the state—the oversight of public health and safety. The
County's proposed alternatives to the civil penalties would shift the burden of enforcement to those
who are most in need of adequate state enforcement, the nursing care patients themselves, who
are already disabled by age and infirmity and additionally handicapped by their poverty. Relying
on the threat of a personal injury lawsuit to impose compliance with health and safety regulations
defeats the very purpose of the statutory scheme, i.e., preventing injury from occurring. As the
Court of Appeal correctly recognized, “[b]ecause these patients are 'at the mercy of the facility,'
the inspection, citation, and penalty system established by the Legislature is necessary to assure
that they receive quality care.” (Citing Lackner v. St. Joseph Convalescent Hospital, Inc., supra,
106 Cal.App.3d 542, 556; Beach v. Western Medical Enterprises, Inc. (1981) 116 Cal.App.3d 153,
161 [171 Cal.Rptr. 846].)


We agree with the Court of Appeal that, “[g]iven the unquestionable importance of this legislative
purpose [assuring a uniform standard of quality health care], we perceive no significant public
policy reason to exempt a state licensed health-care facility from liability for penalties under the
Act simply because it is operated by a public rather than a private entity, even though it is the
taxpayer who ultimately bears the burden when such penalties are imposed on a publicly owned
facility. The citation and penalty provisions of the Act serve to encourage compliance with state
mandated standards for patient care and to deter conduct which may endanger the well-being of
patients. City councils and county boards of supervisors are as likely as private entities to heed
the threat of monetary sanctions and make certain that their facilities are operated in compliance
with the law. While it *151  is true that all facilities, including those which are publicly owned,
may be subject to the loss of license for repeated violations, that draconian sanction should not
be the only real tool available to the Department to foster regulatory compliance by a publicly
operated facility.”


We conclude that Government Code section 818 does not prevent the state from imposing the
statutory civil penalties in the Long-Term Care, Health, Safety, and Security Act of 1973 on a
state-licensed, county- operated, long-term health care facility.
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We reverse the judgment of the Court of Appeal with directions to remand to the trial court with
directions to vacate its order dismissing the action and to issue an order overruling the demurrer.


Lucas, C. J., Mosk, J., Broussard, J., Kennard, J., Arabian, J., and Baxter, J., concurred. *152


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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300 F.Supp.2d 942
United States District Court,


C.D. California,
Eastern Division.


John LONBERG
v.


CITY OF RIVERSIDE


No. ED CV 97–237 RT.
|


Jan. 29, 2004.


Synopsis
Background: Pedestrian sued city, alleging that it failed to provide wheelchair accessible curb
ramps on city-controlled property in violation of the Americans with Disabilities Act (ADA)
and state law. City filed motions for partial summary judgment on issues of whether pedestrian
was entitled to multiple statutory damages under state law based on a single course of allegedly
discriminatory conduct, and whether city was immune from liability for damages under the
California Tort Claims Act (CTCA).


Holdings: The District Court, Timlin, J., held that:


[1] city's motions would be construed as motions for judgment on the pleadings;


[2] city was not shielded from liability for pedestrian's claims under CTCA;


[3] state law that prohibited denial or interference with the enjoyment of public facilities by any
person or persons, firm, or corporation encompassed liability by public entities; and


[4] pedestrian was not required to prove city's intent to discriminate.


Motions denied.


Procedural Posture(s): Motion for Summary Judgment.
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West Headnotes (11)


[1] Federal Civil Procedure Judgment on the Pleadings
A motion for judgment on the pleadings is functionally identical to a motion to dismiss for
failure to state a claim upon which relief can be granted. Fed.Rules Civ.Proc.Rules 12(b)
(6), 12(c), 28 U.S.C.A.


57 Cases that cite this headnote


[2] Federal Civil Procedure Clear right to judgment
Judgment on the pleadings is appropriate if, assuming all facts in the complaint to be true,
the moving party is entitled to judgment as a matter of law. Fed.Rules Civ.Proc.Rule 12(c),
28 U.S.C.A.


64 Cases that cite this headnote


[3] Federal Civil Procedure Determination of Motion
In addition to assuming the truth of the facts pled in determining a motion for judgment
on the pleadings, the court must construe all reasonable inferences drawn from these facts
in the plaintiff's favor. Fed.Rules Civ.Proc.Rule 12(c), 28 U.S.C.A.


20 Cases that cite this headnote


[4] Federal Civil Procedure Determination of Motion
Courts have discretion both to grant a motion for judgment on the pleadings with leave to
amend, and to simply grant dismissal of the action instead of entry of judgment. Fed.Rules
Civ.Proc.Rule 12(c), 28 U.S.C.A.


201 Cases that cite this headnote


[5] Federal Civil Procedure Motion and proceedings thereon
City's motions for summary judgment on issues of whether pedestrian was entitled
to multiple statutory damages under state law based on a single course of allegedly
discriminatory conduct, and whether city was immune from liability for damages state tort
claims act, would be construed as motions for judgment on the pleadings; motions asserted
contentions relating solely to the sufficiency of the allegations in the complaint, and no
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evidence relevant to the contentions was submitted to the court. Fed.Rules Civ.Proc.Rules
12(c), 56(c), 28 U.S.C.A.


2 Cases that cite this headnote


[6] Municipal Corporations Nature and grounds of liability
The passage of California Government Code section providing that public entities are
immune from liability for an injury was designed to eliminate public entity liability based
upon common law tort claims. West's Ann.Cal.Gov.Code § 815.


4 Cases that cite this headnote


[7] Civil Rights Persons Protected, Persons Liable, and Parties
City was not shielded from liability for pedestrian's claim that it violated state law by
failing to provide wheelchair accessible curb ramps on city-controlled property, under
California Government Code section providing that public entities were immune from
liability for an injury; pedestrian's claim was not based on common law tort, but upon
city's alleged violation of a statute. West's Ann.Cal.Gov.Code § 815.


1 Case that cites this headnote


[8] Municipal Corporations Constitutional and statutory provisions
Under California law, while all government tort liability must be based on statute, the
statute providing for liability need not be part of the Tort Claims Act itself, nor must the
statute provide on its face that it is applicable to public entities; rather, a liability is deemed
provided by statute if a statute defines the tort in general terms. West's Ann.Cal.Civ.Code
§ 54 et seq.


3 Cases that cite this headnote


[9] Municipal Corporations Constitutional and statutory provisions
Under California law, while general rule is that all government tort liability must be based
on statute, an exception exists where the interpretation of a statute as applying to public
entities would infringe upon the public entities' sovereign powers.


4 Cases that cite this headnote


[10] Civil Rights Persons Protected, Persons Liable, and Parties
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State law that prohibited denial or interference with the enjoyment of public facilities
by any person or persons, firm, or corporation encompassed liability by public entities,
including city that had allegedly violated its provisions by failing to provide wheelchair
accessible curb ramps on city-controlled property; statute defined wrongful act in general
terms, its application to city would not interfere with city's exercise of sovereign powers,
and legislative history did not indicate intent to exclude public entities as potential
violators. West's Ann.Cal.Civ.Code § 54.3.


3 Cases that cite this headnote


[11] Civil Rights Physical access and mobility;  carriers
Pedestrian who sued city, alleging that city violated state law prohibiting the denial
or interference with the enjoyment of public facilities by failing to provide wheelchair
accessible curb ramps on city-controlled property, was not required to prove city's intent
to discriminate. West's Ann.Cal.Civ.Code §§ 52, 54.3.


1 Case that cites this headnote


Attorneys and Law Firms


*944  Terence J. Kilpatrick, San Diego, CA, Page Wellcome, Cardiff–by–the–Sea, Rick R.
Rothman, Heather C. Beatty, McCutchen, Doyle, Brown & Enerson, LLP, Los Angeles, CA, for
Plaintiff.


Gregory F. Hurley, Michael J. Mills, Paul F. Donsbach, Kutak Rock LLP, Newport Beach, CA,
for Defendant.


PROCEEDINGS: ORDER DENYING DEFENDANT CITY OF RIVERSIDE'S MOTIONS
FOR PARTIAL SUMMARY JUDGMENT PURSUANT TO FED. R. CIV. P. 56


TIMLIN, District Judge.


The court, Judge Robert J. Timlin, has read and considered defendant City of Riverside (the
“City”)'s motions (the “Motions”) for partial summary judgment pursuant to Fed.R.Civ.P. 56
(“Rule 56”), Plaintiff John Lonberg (“Plaintiff”)'s oppositions, and the City's replies.
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The City filed two motions. One motion is for partial summary judgment on the issue whether
Plaintiff is entitled as a matter of law to multiple statutory damages under California Civil Code,
Section 54.3 (“Section 54.3”) based on a single course of allegedly discriminatory conduct. The
second motion is for partial summary judgment on the question whether Plaintiff is entitled as
a matter of law to an award of damages against City under the Second Claim of the Complaint
for violations of Civil Code, Section 54, et seq., since the California Tort Claims Act (“CTCA”)
provides City immunity from claims for damages and because Plaintiff cannot establish intentional
conduct in violation of Section 54.3. The Court concludes as follows:


I.


BACKGROUND


Plaintiff filed a complaint in this court alleging City violated Title II of the Americans With
Disabilities Act [42 U.S.C. § 12101 et seq.] (the “ADA”) and Section 54.3. The gist of the
complaint is that the City has failed to provide wheelchair accessible curb ramps (“curb cuts”) on
city controlled property to the extent necessary to satisfy federal and state law. Plaintiff alleges
that this conduct constitutes a violation of Section 54.3.


II.


UNCONTROVERTED MATERIAL FACTS 1


1 The court notes that the City has made evidentiary objections to the Declaration of Terry
Kilpatrick. The court need not rule on these objections because nothing in the Declaration
of Terry Kilpatrick is probative on the issues to be resolved in this order.


Neither the City nor Plaintiff has provided the court with any material facts *945  supported by
admissible evidence which create genuine issues of material fact. 2


2 The City did submit two nearly identical pleadings titled Defendant's Statement of
Uncontroverted Facts and Conclusions of Law as to each motion. But, they contained no
material facts—merely procedural background and a summary of a few of the allegations
contained in Plaintiff's complaint. Furthermore, neither statement is supported by admissible
evidence. The only evidence submitted to the court was the declaration of Terry Kilpatrick,
attorney for Plaintiff. But as noted, the content of that declaration is immaterial to the issues
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to be resolved in the Motion. The court further notes that Plaintiff appears to request that
the court incorporate all the evidence contained in all the documents previously filed in this
case, but Plaintiff did not identify for the court which facts in these documents are material
to the resolution of this Motion. See Carmen v. San Francisco Unified School Dist., 237 F.3d
1026 (9th Cir.2001).


III.


ANALYSIS


Under Rule 56(c) of the Federal Rules of Civil Procedure, a district court may grant summary
judgment where “the pleadings, depositions, answers to interrogatories, and admission on file,
together with affidavits, if any, show that there is no genuine issue as to any material fact and that
the moving party is entitled to judgment as a matter of law.” Fed.R.Civ.P. 56(c).


[1]  [2]  [3]  [4]  In contrast, Fed.R.Civ.P. 12(c) (“Rule 12(c)”) governs motions for judgment on
the pleadings. A Rule 12(c) motion is functionally identical to a motion pursuant to Fed.R.Civ.P.
12(b)(6) ( “Rule 12(b)(6)”). See Dworkin v. Hustler Magazine, Inc., 867 F.2d 1188, 1192 (9th
Cir.1989). Judgment on the pleadings is appropriate if, assuming all facts in the complaint to be
true, the moving party is entitled to judgment as a matter of law. See Hal Roach Studios v. Richard
Feiner & Co., 896 F.2d 1542, 1550 (9th Cir.1989). As with Rule 12(b)(6) motions, in addition
to assuming the truth of the facts pled, the court must construe all reasonable inferences drawn
from these facts in the plaintiff's favor. See Gen. Conference Corp. of Seventh–Day Adventists
v. Seventh–Day Adventist Congregational Church, 887 F.2d 228, 230 (9th Cir.1989). Finally,
although Rule 12(c) does not mention leave to amend, courts have discretion both to grant a
Rule 12(c) motion with leave to amend, see Carmen v. San Francisco Unified Sch. Dist., 982
F.Supp. 1396, 1401 (N.D.Cal.1997), and to simply grant dismissal of the action instead of entry
of judgment. See Moran v. Peralta Cmty. Coll. Dist., 825 F.Supp. 891, 893 (N.D.Cal.1993).


[5]  Because the City's motions assert contentions relating solely to the sufficiency of the
allegations in the complaint, and because no evidence relevant to these contentions has been
submitted to the court, the court construes these motions as motions for judgment on the pleadings
pursuant to Rule 12(c).


The City contends, as a matter of first impression, that judgment is appropriate on Plaintiff's claim
for violation of Section 54.3 because Section 54.3 does not provide liability for public entities. 3


In the alternative, *946  the City contends that if public entities may be held liable for violation
of Section 54.3, Plaintiff failed to allege a required element of Section 54.3 claim: intentional
conduct. Finally, the City contends that if it may be, and is held liable under Section 54.3, it is
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liable only for a single statutory damage award not less than $1000 because its conduct constituted
a “single course of conduct.”


3 Section 54.3 states in pertinent part:
“(a) Any person or persons, firm or corporation who denies or interferes with admittance
to or enjoyment of the public facilities as specified in Sections 54 and 54.1 or otherwise
interferes with the rights of an individual with a disability under Section 54, 54.1 and 54.2
is liable for each offense for the actual damages and any amount as may be determined by
a jury, or the court sitting without a jury, up to a maximum of three times the amount of
actual damages but in no case less than one thousand dollars ($1,000), and attorney's fees
as may be determined by the court in addition thereto, suffered by any person denied any
of the rights provided in Section 54, 54.1 and 54.2....
(b) ... The remedies in this section are nonexclusive and are in addition to any other remedy
provided by law, including, but not limited to, any action for injunctive or other equitable
relief available to the aggrieved party or brought in the name of the people of this state
or of the United States.
(c) A person may not be held liable for damages pursuant to both this section and Section
52 for the same act or failure to act.”


A. Public Entity Liability For Violations of Section 54.3
[6]  [7]  In addressing the issue of whether the City can be held liable for a violation of Section
54.3, the parties brief extensively the effect Cal. Govt.Code § 815 (“Section 815”) of the CTCA
[Cal. Govt.Code § 810 et seq.] has on the claim. 4  As an initial matter, the court notes that Section
815, and the case law interpreting it, is only tangentially relevant to resolving the question whether
the City can be held liable for violating Section 54.3. The passage of Section 815 was designed
to eliminate public entity liability based upon common law tort claims. See Williams v. Horvath,
16 Cal.3d 834, 838, 129 Cal.Rptr. 453, 548 P.2d 1125 (1976); Legislative Committee Comment—
Senate to Section 815. Accordingly, Section 815(a) provides that: “[e]xcept as otherwise provided
by statute: [a] public entity is not liable for an injury, whether such injury arises out of an act or
omission of the public entity or a public employee or any other person.” But Plaintiff does not
allege a common law tort claim, he alleges the violation of a statute—Section 54.3.


4 For example, the parties discuss at length whether the sovereign immunity from suit provided
by Section 815 is waivable.


So the question is not whether Section 815 shields the City from Section 54.3 liability, because
clearly it does not; rather the issue is whether Section 54.3 provides for liability by public entities.
Accordingly, the court will turn to the language of Section 54.3.
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1. Rules of Statutory Construction
Because the court is interpreting a California statute, it must follow California rules of statutory
interpretation. See In re Anderson, 824 F.2d 754, 756 (9th Cir.1987); Batterton v. Texas General
Land Office, 783 F.2d 1220, 1222–23 (5th Cir.1986).


California's general canons of statutory construction do not vary significantly from those applied
in this circuit. The fundamental rule of statutory construction is that the court should ascertain
the intent of the Legislature so as to effectuate the purpose of the law. See White v. Ultramar,
Inc., 21 Cal.4th 563, 572, 88 Cal.Rptr.2d 19, 981 P.2d 944 (1999). “The statute's plain meaning
controls the court's interpretation unless its words are ambiguous. If the plain language of a statute
is unambiguous, no court need, or should, go beyond that pure expression of legislative intent.” Id.
(citations omitted). “If, however, the terms of a statute provide no definitive answer, then courts
may resort to extrinsic sources, including the ostensible objects to be achieved and the legislative
*947  history. We must select the construction that comports most closely with the apparent intent
of the Legislature, with a view to promoting rather than defeating the general purpose of the statute,
and avoid an interpretation that would lead to absurd consequences.” People v. Coronado, 12
Cal.4th 145, 151, 48 Cal.Rptr.2d 77, 906 P.2d 1232 (1995) (citations omitted).


[8]  [9]  California has adopted a special canon of construction to determine whether statutes
creating liability should be applied to public entities: while “in California, all government tort
liability must be based on statute...the statute providing for liability need not be part of the Tort
Claims Act itself. Nor must the statute provide on its face that it is applicable to public entities.
Rather, a liability is deemed ‘provided by statute’ if a statute defines the tort in general terms.”
Lopez v. Southern California Rapid Transit, 40 Cal.3d 780, 785 n. 2, 221 Cal.Rptr. 840, 710 P.2d
907 (1985) (citations omitted); see also Nestle v. City of Santa Monica, 6 Cal.3d 920, 933–937,
101 Cal.Rptr. 568, 496 P.2d 480 (1972); Levine v. City of Los Angeles, 68 Cal.App.3d 481, 487,
137 Cal.Rptr. 512 (1977) (“the phrase as ‘provided by statute’ [in Section 815] is given its broadest
possible meaning by our Supreme Court.”). The exception to this rule is provided by People v.
Crow, 6 Cal.4th 952, 26 Cal.Rptr.2d 1, 864 P.2d 80 (1993). A statute should not be interpreted
as applying to public entities where such application would infringe upon the public entities'
sovereign powers. See Crow, 6 Cal.4th at 959 n. 6, 26 Cal.Rptr.2d 1, 864 P.2d 80 (“governmental
agencies are generally held subject to legislation that applies to any ‘person,’ so long as the
legislation does not impair the government's sovereign powers.”); Nestle, 6 Cal.3d at 933, 101
Cal.Rptr. 568, 496 P.2d 480 (“[G]enerally worded code sections are applied to governmental bodies
if no impairment of sovereign powers would result.”).


2. Application
Section 54.3 identifies potential violators, stating: “any person or persons, firm or corporation who
denies or interferes with admittance to or enjoyment of the public facilities as specified in Section
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54 and 54.1... is liable for each such offense.” California Civil Code § 14 in turn, defines the word
“person” as “includ[ing] a corporation as well as a natural person.”


[10]  Plaintiff asserts that Section 54.3 is a statute that defines a wrongful act in general terms,
and the court agrees. The City appears to contend that the language of Section 54.3 is not general
because it defines possible violators as “person or persons, firm or corporation” and because Civil
Code § 14 defines person as including “a corporation as well as a natural person.” The City's
position is simply not supported by case law, and the court therefore rejects it. See Regents of
University of California v. Superior Court (Regan), 17 Cal.3d 533, 536, 131 Cal.Rptr. 228, 551 P.2d
844 (1976) (concluding that “person, association, copartnership or corporation” included public
entity); City of Los Angeles v. City of San Fernando, 14 Cal.3d 199, 276–77, 123 Cal.Rptr. 1, 537
P.2d 1250 (1975), disapproved on other grounds in City of Barstow v. Mohave Water Agency, 23
Cal.4th 1244 (2000) (interpreting the language “person, firm or corporation” in Civil Code § 1007
to include governmental agencies); Flournoy v. State, 57 Cal.2d 497, 498–99, 20 Cal.Rptr. 627, 370
P.2d 331 (1962) (applying to a state government a wrongful death statute attaching liability to any
“person” responsible for another's death); Gomes v. County of Mendocino, 37 Cal.App.4th 977, 44
Cal.Rptr.2d 93 (1995) (concluding that a statute covering “a person, firm, corporation, partnership
or association” included federal government). see also In  *948  Fair Political Practices Comm'n
v. Suitt, 90 Cal.App.3d 125, 153 Cal.Rptr. 311 (1979) (citing City of Los Angeles and Regents of
University of California, supra and concluding that the principle of these cases is not inapplicable
because the term “person” is defined where the definition leaves open the possibility that the public
entity is a person).


This court must also reject the City's contention that application of Section 54.3 to it would
interfere with the exercise of its sovereign powers. The City does not explain how application of
Section 54.3 would do so or even begin to address the source and extent of its sovereign powers.
Regardless, the ADA requires the City to make its streets accessible to the disabled. Section 54.3
merely creates a monetary damage remedy for a violation of its provisions. It is not apparent to the
court how application of this remedy infringes the City's sovereign powers. If the City contends
that all damage statutes infringe upon a public entity's sovereign powers, it has not provided any
case law supporting this proposition or suggested a rationale which would support such a rule. 5


5 The cases cited by the City are inapposite. See Sacramento Mun. Util. Dist. v. County of
Solano, 54 Cal.App.4th 1163, 1167, 63 Cal.Rptr.2d 286 (1997) (holding county could not
tax municipal utility as it is not “business” for purpose of license tax provision of Cal.
Revenue and Taxation Code § 7284); Div. of Labor Law Enforcement v. El Camino Hosp.
Dist., 87 Cal.Rptr. 476, 8 Cal.App.3d Supp. 30, 34 (1970) (concluding that the “term other
municipal corporation, as used in Labor Code section 220, means public corporations or



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS54&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS54.1&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS14&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS54.3&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS54.3&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS14&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS14&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976114730&pubNum=661&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976114730&pubNum=661&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976114730&pubNum=661&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975127356&pubNum=661&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975127356&pubNum=661&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1007&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962125930&pubNum=661&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962125930&pubNum=661&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995168107&pubNum=3484&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995168107&pubNum=3484&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979101137&pubNum=227&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979101137&pubNum=227&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS54.3&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS54.3&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS54.3&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997104245&pubNum=3484&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997104245&pubNum=3484&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS7284&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000222&cite=CARTS7284&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970111726&pubNum=227&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970111726&pubNum=227&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS220&originatingDoc=I23933055541711d9b17ee4cdc604a702&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Lonberg v. City of Riverside, 300 F.Supp.2d 942 (2004)


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 10


quasi-municipal corporations, and that defendant hospital district is included within the
meaning of that term.”).


Because application of Section 54.3 to the City does not infringe upon its sovereign powers, and
because Section 54.3 is a general statute, California rules of statutory construction would seem to
dictate that it be applied to the City.


Nothing in the legislative record of Section 54.3 indicates that the California Legislature intended
to exclude public entities as potential violators. If anything, the record suggests that the statute
was to have the broadest possible applicability. See generally, Legislative Counsel's Digest at p. 1
(April 3, 1968) (“[Section 54 et al.] Declares state policy to encourage and enable blind persons
and other physically disabled persons to participate fully in the social and economic life of the state
and to engage in remunerative employment and policy that public employment and all employment
supported by public funds be granted to blind and other physically disabled person on same basis
as to the able-bodied.”)


The City's citations to Gates v. Superior Court, 32 Cal.App.4th 481, 510, 38 Cal.Rptr.2d 489 (1995)
and the Legislative Committee Comment to Section 815 (“Committee Comment”), imply that the
City contends that Section 815 creates a special canon of statutory construction to the effect that:
public entities are not liable under a statute unless the statute clearly and unambiguously provides
for such liability. If the City so contends, the City misinterprets the CTCA.


The “presumed non-liability” rule cited by the City applies only where the public entity asserts
immunity under a specific immunity provided by the CTCA, e.g. Cal. Gov't Code § 815.2(b). 6


6 As Plaintiff notes, under the City's proposed rule, the general immunity from common law
tort suits provided by Section 815 would override all general statutes imposing liability
absent an express legislative declaration imposing liability upon public entities. Such a rule
clearly would be inconsistent with the California Supreme Court holding cited above that
liability of public entities is provided by statute if defined in general terms.


The City refers to the following language in the Committee Comment in support *949  of its
position: “the immunity provisions will as a general rule prevail over all sections imposing
liability.” But, the Committee Comment is referring to the specific immunities provided throughout
the CTCA and not the general sovereign immunity reinstated by Section 815 to overturn Muskopf
v. Corning Hospital District, 55 Cal.2d 211, 11 Cal.Rptr. 89, 359 P.2d 457 (1961). This is apparent
from the language of the Committee Comment directly preceding the portion cited by the City.
See Committee Comment (“In the following portions of this division, there are many sections
granting public entities and public employees broad immunities from liability... On the other hand,
under subdivision (b) of this section, the immunity provisions will as a general rule prevail over
all sections imposing liability.”).
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Similarly, the City mentions the language of the Court of Appeals in Gates where the court wrote
“the general rule is that the governmental immunity will override a liability created by a statute
outside of the Tort Claims Act.” See Gates, 32 Cal.App.4th at 510, 38 Cal.Rptr.2d 489. But again,
the court of appeals in Gates was addressing a specific immunity, that was provided by Section
845 of the CTCA. Had the City claimed that it was immune from suit under Section 54.3 and
pointed to a specific CTCA immunity provision, then the general rule would be no liability. But
as it has not, the “presumed non-liability” rule does not apply. 7


7 The court notes that if the City's position were correct, the court in Gates would not have
needed to address Section 845 immunity because Section 815 would have provided sufficient
immunity.


In light of the foregoing discussion the court concludes that Section 54.3 encompasses liability by
public entities, including City.


B. INTENT TO DISCRIMINATE
City contends that summary judgment on Plaintiff's Section 54.3 claim is appropriate because
Plaintiff failed to allege in the second claim of the complaint an intent to discriminate on the part
of City. Plaintiff contends that intent to discriminate is not an element of a Section 54.3 claim.


[11]  Courts addressing this issue have concluded that proof of discriminatory intent need not be
proven to establish a violation of Section 54.3. See Donald v. Cafe Royale, Inc., 218 Cal.App.3d
168, 176–180, 266 Cal.Rptr. 804 (1990); Hankins v. El Torito Restaurants, Inc., 63 Cal.App.4th
510, 520 n. 4, 74 Cal.Rptr.2d 684 (1998) (“In contrast to the Unruh Civil Rights Act, a violation
of section 54.1(a) does not require intent.”) (citing Donald ); Boemio v. Love's Restaurant, 954
F.Supp. 204, 207–08 (S.D.Cal.1997) (citing Donald ); Arnold v. United Artists Theatre Circuit,
Inc., 866 F.Supp. 433, 438 (N.D.Cal.1994) (citing Donald for this proposition in dicta) See also
Terry B. Friedman et al., California Practice Guide: Landlord Tenant § 2:563.3 (1998). The
existence of a directly on-point court of appeals decision generally ends the court's analysis. See
Nelson v. City of Irvine, 143 F.3d 1196, 1206–07 (9th Cir.1998) (noting that “where there is
no convincing evidence that the state supreme court would decide differently, a federal court is
obligated to follow the decisions of the state's intermediate appellate courts”).


City contends, however that Donald was implicitly overruled by the California Supreme Court in
Harris v. Capital Growth Investors XIV, 52 Cal.3d 1142, 278 Cal.Rptr. 614, 805 P.2d 873 (1991).


The issue before the California Supreme Court in Harris was whether a violation of Cal. Civ.Code
§ 52 (“Section 52”) could be proved using disparate impact methodology. *950  The Court, using
a three-part analysis, concluded that disparate impact was not a theory available under Section 52.
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Harris, 52 Cal.3d at 1172–73, 278 Cal.Rptr. 614, 805 P.2d 873. First, the court noted that nothing in
the history or language of Section 52 suggested that the legislature intended that a disparate impact
test be applied and also noted that Section 52 was enacted before the disparate impact theory was
recognized. See id. at 1172, 278 Cal.Rptr. 614, 805 P.2d 873.


Second, the court analyzed the language of Section 52, which provides:


Whoever denies, aids or incites a denial, or makes any discrimination or
distinction contrary to Section 51 or 51.5, is liable for each and every offense
for the actual damages, and any amount that may be determined by a jury, or
a court sitting without a jury, up to a maximum of three times the amount of
actual damages but in no case less than one thousand dollars ($1000), and any
attorney's fees that may be determined by the court in addition thereto, suffered
by any person denied the right provided in Section 51 or 51.5.


The court reasoned that “the references to ‘aiding’ and ‘inciting’ denial of access to public
accommodations, to making discriminations and restrictions, and to the commission of an ‘offense’
imply willful, affirmative misconduct on the part of those who violate the Act.” Harris, 52 Cal.3d
at 1172, 278 Cal.Rptr. 614, 805 P.2d 873. Furthermore, the Court concluded that the damages
provision of Section 52 allowing for an exemplary damages award equivalent to treble the actual
damages suffered and a stated minimum amount reveals a legislative desire to punish intentional
and morally offensive conduct. The Supreme Court of California concluded that the language of
the statute as a whole indicated legislative intent that Section 52(a) liability is limited to intentional
acts of discrimination.


Third, the court noted that California Civil Code, Section 51 (“Section 51”) explicitly exempts
standards that are “applicable alike to persons of every sex, color, race, religion, ancestry, national
origin, or blindness or other physical disability.” Cal. Civ.Code § 51. The court reasoned that this
language is inconsistent with a disparate impact claim “because an adverse impact claim challenges
a standard that is applicable alike to all such persons based on the premise that, notwithstanding
its universal applicability, its actual impact demands scrutiny.” Harris, 52 Cal.3d at 1172–73, 278
Cal.Rptr. 614, 805 P.2d 873.


Only one part of the California Supreme Court's three-part analysis in Harris applies to the issue to
be resolved by this court. Like Section 52, Section 54.3 provides for treble damages and minimum
statutory damages. As the court in Harris notes, damage provisions which allow for minimum
statutory damages and treble damages like those of Section 52 and Section 54.3 are generally
designed to punish intentional conduct. Similarly, Section 54.3 contains the term “offense,” which
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the California Supreme Court concluded was suggestive of intentional conduct. However, unlike
Section 52, Section 54.3 does not contain the “aids or incites” or “makes any discrimination”
language that the Supreme Court in Harris suggested was indicative of a legislative intent that
Section 52 apply solely to intentional conduct. It is unclear whether the California Supreme Court
would have reached the same conclusion respecting the proper interpretation of Section 52 if those
words were absent.


This court has carefully read and considered the opinion of the California Supreme Court in Harris.
In light of the similarities in language between Sections 52 and *951  54.3, the City's contention
that Harris signals a departure from Donald is arguable. However, in light of the differences in
the language of the two statutes and the fact that Donald specifically addresses the issue before
the court while the court in Harris addressed the related but not identical issue of the availability
of a disparate impact theory to prove a violation of Section 52, the court concludes that the City
has not presented a compelling argument that the California Supreme Court implicitly overruled
Donald with its analysis in Harris. 8


8 The court notes that the California Supreme Court expressly limited its holding in Harris
to Section 52. Harris, 52 Cal.3d at 1175, 278 Cal.Rptr. 614, 805 P.2d 873 (“In addition,
we express no view as to whether a disparate or adverse impact test applies to housing,
employment, or other discrimination claims under the FEHA or any other provision of law.”)


C. MULTIPLE STATUTORY DAMAGES
The City contends that Plaintiff may not recover “multiple statutory damages awards” for a single
course of conduct. The court need not reach this issue, however, because no facts or allegations
respecting the City's “course of conduct” have been identified by the City. Without allegations to
the effect that the City's actions constitute a “single course of conduct,” adjudication pursuant to
Rule 12(c) of the issue of whether multiple statutory damage awards are permitted would amount
to an improper advisory opinion. Similarly, as noted above, the City has submitted no evidence of
its course of conduct and therefore adjudication pursuant to Rule 56 is also inappropriate.


IV.


DISPOSITION


ACCORDINGLY, IT IS ORDERED THAT: the City's two motions for partial summary judgments,
construed as motions for judgment on the pleadings, are DENIED.
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71 Cal.App.5th 323
Court of Appeal, Second District, Division 2, California.


LONG BEACH MEMORIAL MEDICAL CENTER et al., Plaintiffs and Appellants,
v.


KAISER FOUNDATION HEALTH PLAN, INC., et al., Defendants and Appellants.


B304183, consolidated with B306322
|


Filed 11/4/2021
|


As Modified 11/24/2021
|


Certified for Partial Publication. *


* This opinion is published as to all but Sections IV and V of the Discussion.


Synopsis
Background: Hospitals that provided emergency medical services brought action against patients'
health care service plan with which hospitals had no contract, asserting claims for breach of
contract, quantum meruit, tortious violation of Knox-Keene Health Care Service Plan Act, and
violation of Unfair Competition Law (UCL), and seeking reimbursement of underpayments and
an injunction. The Superior Court, Los Angeles County, No. NC061310, Michael P. Vicencia, J.,
entered judgment upon jury verdict for health plan and denied costs. Hospitals appealed and health
plan cross-appealed.


Holdings: In a case of first impression, the Court of Appeal, Hoffstadt, J., held that:


[1] health plans do not have duty, compensable via tort, not to reimburse for emergency services
for less than reasonable and customary value of services;


[2] injunctive relief against future underpayments was not available under UCL; and


[3] a hypothetical buyer and hypothetical seller may be considered in determining reasonable value
of services.


Affirmed in part, reversed in part, and remanded.
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Procedural Posture(s): On Appeal; Motion for Permanent Injunction; Motion for Summary
Adjudication; Motion to Tax Costs.


West Headnotes (23)


[1] Health Quasi contract, quantum meruit, and emergency assistance
If a hospital or other medical provider believes that the amount of reimbursement it has
received, pursuant to Knox-Keene Health Care Service Plan Act, from a patient's health
care service plan with which it does not have a contract is below the reasonable and
customary value of the emergency services it has provided, the hospital or provider may
assert a quantum meruit claim against the health plan to recover the shortfall. Social
Security Act § 1867, 42 U.S.C.A. § 1395dd(b); Cal. Health & Safety Code §§ 1317(a),
1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


2 Cases that cite this headnote


[2] Health Evidence
A hospital or other medical provider that seeks quantum meruit relief to recover shortfall
in reimbursement for emergency medical services pursuant to Knox-Keene Health Care
Service Plan Act bears the burden of establishing that the reimbursement from patient's
health care service plan, with which it does not have a contract, was less than the reasonable
and customary value of its services. Social Security Act § 1867, 42 U.S.C.A. § 1395dd(b);
Cal. Health & Safety Code §§ 1317(a), 1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[3] Judgment Sufficiency of pleading
Because a motion for summary adjudication necessarily includes a test of the sufficiency
of the complaint, summary adjudication is also appropriate if the entire cause of action is
unsupported by the law.


[4] Appeal and Error De novo review
The propriety of summary adjudication and the subsidiary question of the validity of a
cause of action involve questions of law that are subject to de novo review.
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[5] Negligence Breach of Duty
Torts Duty and breach thereof in general
A tort, whether intentional or negligent, involves a violation of a legal duty owed by the
defendant to the person injured.


[6] Torts Duty and breach thereof in general
Existence of a legal duty turns on whether the sum total of policy considerations favors
saying that the particular plaintiff is entitled to the protection of tort law.


[7] Torts Torts
A court's task in deciding whether to recognize an intentional tort is to examine and weigh
the relevant policy considerations and to ask whether the social benefits of creating such
a tort remedy outweigh any costs and burdens it would impose.


[8] Torts Torts
Factors bearing on the propriety of recognizing a new tort need not be analyzed on a factor-
by-factor basis where the social benefits and costs of a potential new tort are more aptly
analyzed in the aggregate.


[9] Health Quasi contract, quantum meruit, and emergency assistance
Insurance Of Insurers
Health care service plans do not have a legal duty, compensable via tort, to reimburse
hospitals and other medical providers of emergency medical services at an amount not less
than the reasonable and customary value of those services pursuant to Knox-Keene Health
Care Service Plan Act. Social Security Act § 1867, 42 U.S.C.A. § 1395dd(b); Cal. Health
& Safety Code §§ 1317(a), 1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


1 Case that cites this headnote


[10] Torts Economic loss doctrine
Tort liability for purely economic losses is the exception, not the rule.
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[11] Damages Grounds for Exemplary Damages
The availability of punitive damages, for whenever a tortfeasor is guilty of oppression,
fraud, or malice, turns on the tortfeasor's alleged motive. Cal. Civ. Code § 3294(a).


[12] Torts Duty and breach thereof in general
Where the imposition of a tort duty of care is likely to add an unnecessary and potentially
burdensome volume of litigation, that potentiality counsels strongly against the creation
of such a duty.


[13] Antitrust and Trade Regulation In general;  unfairness
A business act or practice that is fraudulent, unlawful, or unfair is each its own independent
ground for liability under the unfair competition law. Cal. Bus. & Prof. Code § 17200.


[14] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
A plaintiff states a claim under the unlawful prong of the unfair competition law by
showing that the challenged practice violates a state statute or regulation. Cal. Bus. & Prof.
Code § 17200.


[15] Antitrust and Trade Regulation Health care and medical insurance
Health Quasi contract, quantum meruit, and emergency assistance
A plaintiff may, as a general matter, state a claim under the unfair competition law
for a violation of Knox-Keene Health Care Service Plan Act, concerning a health care
service plan's reimbursement of a hospital or other medical provider for emergency
medical services provided to a plan participant. Social Security Act § 1867, 42 U.S.C.A.
§ 1395dd(b); Cal. Bus. & Prof. Code § 17200; Cal. Health & Safety Code § 1371.4.


1 Case that cites this headnote


[16] Antitrust and Trade Regulation Injunction
Injunctive relief is the primary form of relief under the Unfair Competition Law (UCL).
Cal. Bus. & Prof. Code § 17203.
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[17] Antitrust and Trade Regulation Monetary Relief;  Damages
Relief under the Unfair Competition Law (UCL) does not include damages, whether they
be consequential or punitive. Cal. Bus. & Prof. Code § 17203.


[18] Antitrust and Trade Regulation Particular cases
Health Quasi contract, quantum meruit, and emergency assistance
A hospital or other medical provider that seeks quantum meruit relief to recover shortfall
in reimbursement for emergency medical services may not also sue the patient's health
care service plan, which does not have a contract with hospital or medical provider, for
injunctive relief under the Unfair Competition Law (UCL) to enjoin the health plan from
paying too little reimbursement for possible future claims not covered by a contract. Social
Security Act § 1867, 42 U.S.C.A. § 1395dd(b); Cal. Bus. & Prof. Code §§ 17200, 17203;
Cal. Health & Safety Code §§ 1317(a), 1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[19] Appeal and Error Dismissal and nonsuit in general
Trial court's error in dismissing hospitals' unfair competition claim seeking restitution from
health care service plan for alleged shortfall in health plan's reimbursement of hospitals for
emergency medical services provided to plan participants was harmless, where hospitals
were able to effectively pursue restitution as part of their quantum meruit claim. Social
Security Act § 1867, 42 U.S.C.A. § 1395dd(b); Cal. Bus. & Prof. Code §§ 17200, 17203;
Cal. Health & Safety Code §§ 1317(a), 1371.4; Cal. Code Regs. tit. 28, § 1300.71(a)(3)(B).


[20] Appeal and Error Instructions
An appellate court independently examines instructional issues.


[21] Implied and Constructive Contracts Amount of Recovery
“Reasonable market value,” as a measure of recovery in quantum meruit, looks to the
reasonable value of the services in the open market, and may be different than the price
fixed by a prior contract between the parties to that case.


[22] Implied and Constructive Contracts Amount of Recovery
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Determination of reasonable market value as a measure of recovery in quantum meruit is
to account for a wide variety of evidence.


[23] Health Quasi contract, quantum meruit, and emergency assistance
The reasonable value of emergency medical services, for which a hospital or other medical
provider seeks to recover in quantum meruit for a shortfall in reimbursement from the
patient's health care service plan that does not have a contract with hospital or medical
provider, may be measured by the price that a hypothetical willing buyer would pay a
hypothetical willing seller for the services, when neither is under compulsion to buy or
sell, and both have full knowledge of all pertinent facts. Social Security Act § 1867, 42
U.S.C.A. § 1395dd(b); Cal. Health & Safety Code §§ 1317(a), 1371.4; Cal. Code Regs.
tit. 28, § 1300.71(a)(3)(B).


**421  APPEAL from a judgment and a postjudgment order of the Los Angeles Superior Court,
Michael P. Vicencia, Judge. Judgment affirmed; postjudgment order reversed and remanded for
further proceedings. (Los Angeles County Super. Ct. No. NC061310)
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**422  *329  Under federal and state law, a hospital is required to provide “necessary stabilizing
treatment” for any person in an “emergency medical condition.” (42 U.S.C. § 1395dd, subd. (b);
Health & Saf. Code, § 1317, subd. (a).) 1  If that person is covered by a health care service plan,
California's Knox-Keene Health Care Service Plan Act of 1975 (the Knox-Keene Act) (§ 1340
et seq.) requires the plan to reimburse the hospital for providing such “emergency services and
care.” (§ 1371.4, subd. (b).) The amount of reimbursement depends upon whether the hospital and
plan already have a contract in place: If they do, the plan must pay the “agreed upon” contractual
rate (Cal. Code Regs., tit. 28, § 1300.71, subd. (a)(3)(A)); if they do not, the plan must pay
the “reasonable and customary value for the [emergency] health care services rendered” (id.,
subd. (a)(3)(B)). If a plan without a contract pays reimbursement that the hospital believes is
below the “reasonable and customary value,” the hospital may sue the plan in quantum meruit for
the shortfall. (Prospect Medical Group, Inc. v. Northridge Emergency Medical Group (2009) 45
Cal.4th 497, 505, 87 Cal.Rptr.3d 299, 198 P.3d 86 (Prospect Medical).)


1 All further statutory references are to the Health and Safety Code unless otherwise indicated.


This appeal raises three issues of first impression regarding the scope of a hospital's lawsuit to
collect reimbursement from a plan with which it has no contract, as well as the law applicable in
that lawsuit. First, in addition to quantum meruit, may a hospital sue for the tort of intentionally
paying an amount that is less than what a jury might later determine is the “reasonable and
customary value” of the emergency medical services, and thereby obtain punitive damages?
Second, in addition to quantum meruit, may the hospital sue for injunctive relief under California's
unfair competition law (Bus. & Prof. Code, § 17200) to enjoin the plan from paying too little
reimbursement for possible future claims not covered by a contract? Lastly, in the quantum meruit
claim itself, does a trial court err in instructing the jury that the *330  “reasonable value” of
emergency medical services is defined as “the price that a hypothetical willing buyer would pay
a hypothetical willing seller for the services, **423  [when] neither [is] under compulsion to buy
or sell, and both hav[e] full knowledge of all pertinent facts”?


For the reasons described more fully below, we hold that the answer to all three question is
“no.” Because we also reject challenges to several of the trial court's evidentiary rulings in the
unpublished portion of this opinion, we affirm the jury's verdict in this case finding that the plan
had paid the suing hospital the reasonable and customary value of its emergency medical services.
However, also in the unpublished portion, we reverse the trial court's order categorically denying
the plan its costs and remand the matter for the trial court to examine the specific challenges the
hospital has raised to the plan's cost bill.


FACTS AND PROCEDURAL BACKGROUND
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I. Facts


A. The parties


1. The hospitals


The Long Beach Memorial Medical Center and the Orange Coast Memorial Medical Center
(individually, Long Beach Memorial and Orange Coast Memorial; collectively, the hospitals)
operate three hospitals in the region encompassing the southern portion of Los Angeles County as
well as the northern portion of Orange County.


The hospitals price their medical services using two rates—namely, (1) the full-price rate they
bill, which operates like the “sticker price,” and (2) the discounted rate they agree to accept. The
hospitals collect their full, billed rate only one to 10 percent of the time. Usually, the hospitals
agree to accept a lesser amount, which is typically expressed as a percentage of the full, billed rate.
That amount varies, depending on whether the payor is a government program (such as Medicare
or Medi-Cal), a health plan or health insurance company that has negotiated a contract with the
hospitals (a so-called “managed care agreement”), a member of a so-called “rental network” which
negotiates rates with hospitals on behalf of network members, or an individual paying cash.


For instance, between 2015 and 2017, the hospitals agreed to accept the following rates from the
following groups:


*331
Payor
 


Percentage of full, billed rates
 


Medi-Cal
 


10%
 


Medicare
 


15%
 


Health plans with contractual “managed care
agreements”
 


Typically, between 40% and 65%, with
between 44% and 52% paid for trauma and
emergency services
 


Member of a “rental network”
 


Typically, between 60% and 85%
 


Individuals paying cash
 


22%
 


Between 2015 and 2017, the average rate which the hospitals agreed to accept for emergency
medical services—across all **424  of these categories—was 27 percent of the hospitals’ full,
billed rates.
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2. The Kaiser entities


Kaiser Foundation Health Plan, Inc. (Kaiser) is an “insurance company” that provides medical
insurance to its enrollees. Kaiser Foundation Hospitals is a related entity, and operates hospitals
throughout California, although none in the communities served by the hospitals.


B. Prior contracts between the hospitals and Kaiser
In the past, Kaiser had entered into managed care agreements with the hospitals; Kaiser let its
agreement with Orange Coast Memorial expire in 2008 and let its agreement with Long Beach
Memorial expire in June 2015. Under the most recent iteration of these agreements, 2  the hospitals
agreed to accept from Kaiser the following rates for the following medical services:


Service
 


Percentage of full, billed rates
 


General medical services
 


47%
 


Emergency room services
 


56%
 


Outpatient trauma services
 


73.4%
 


Inpatient trauma services
 


76%
 


2 The parties only introduced the rates from the Long Beach Memorial agreement, and did not
distinguish the rates in the Orange Coast Memorial agreement. We will do the same.


C. Postcontractual payments
Although Kaiser allowed its managed care agreements with the hospitals to expire, Kaiser's
enrollees would still sometimes seek emergency medical care from the hospitals, and under
the Knox-Keene Act, the hospitals were obligated to provide emergency medical care to those
enrollees.


*332  Between July 2015 and October 2015, Kaiser joined several different rental networks and,
pursuant to those networks’ agreements with the hospitals, ended up paying the hospitals between
75 and 85 percent of the hospitals’ full, billed rates for the emergency medical services provided
to their enrollees.


In October 2015, Kaiser used an internal methodology for calculating the reasonable value of
medical services. Between October 2015 and October 2017, the hospitals provided prestabilization
emergency medical services to 3,609 Kaiser enrollees, and billed Kaiser for those services at their
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full-billed rate for a total of $31,007,982. Using its internal methodology, Kaiser reimbursed the
hospitals $16,524,537—or 53.2 percent of the full, billed charges.


II. Procedural Background


A. Pleadings


1. The hospitals’ complaint(s)


In August 2017, the hospitals sued Kaiser, Kaiser Foundation Hospitals, Kaiser Permanente
Insurance Company, and The Permanente Medical Group, Inc.


In the operative, second amended complaint filed in May 2018, the hospitals sued Kaiser, Kaiser
Foundation Hospitals, and Kaiser Permanente Insurance Company 3  for (1) breach of contract
(namely, breaching **425  the rental network contracts), (2) breach of an implied contract and
recovery of services rendered—that is, quantum meruit—under the Knox-Keene Act, (3) the tort
of intentionally violating the “statutory duty under the Knox-Keene Act to provide and pay for the
reasonable and customary value of” emergency medical services by “implement[ing] a provider
reimbursement structure that systematically fails to pay [and] underpays” the hospitals, 4  and
(4) violating the unfair competition law by “systematically failing to pay [and] underpaying”
the reimbursement required by the Knox-Keene Act. The hospitals sought reimbursement for
underpayments made between October 2015 and October 2017 allegedly totaling $26,750,000,
punitive damages for the intentional tort, and an injunction “enjoining Kaiser” from violating the
Knox-Keene Act by underpaying charges in the future.


3 The hospitals dropped Permanente Medical Group, Inc. as a defendant.


4 The hospitals also allege that Kaiser “strategically” placed its medical facilities in geographic
locations that would obligate the hospitals to serve their patients, but they have abandoned
this allegation on appeal.


*333  2. Kaiser's cross-complaint


Kaiser filed a cross-complaint to recapture any payments it may have made to the hospitals in
excess of the reasonable value of the emergency medical services provided.


B. Summary adjudication of intentional tort and unfair competition claims
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Kaiser moved for summary adjudication of the hospitals’ intentional tort and unfair competition
claims. Following briefing and a hearing, the trial court granted the motion and dismissed those two
claims. The court ruled that recognizing an intentional tort for underpayment of reimbursement
costs would “undermine the carefully balanced and comprehensive managed health care scheme
established by the Knox-Keene Act” and would be “full of pitfalls that [the court] can't begin
to comprehend.” The court ruled that recognizing an unfair competition claim for underpayment
made no sense because enjoining Kaiser from “paying inadequate reimbursement” was not a
workable injunction.


As the summary adjudication motion was being litigated, the hospitals voluntarily dismissed
Kaiser Permanente Insurance Co. as a defendant.


C. Trial
After two days of pretrial hearings, the trial court convened a three-day jury trial.


The trial was a proverbial battle of the experts. The hospitals’ expert testified that the reasonable
value of the hospitals’ emergency services was 85 percent of the hospitals’ full, billed rate,
which came to $27,137,053.25. Subtracting Kaiser's previous reimbursements, the hospitals’
expert opined that Kaiser underpaid by $9,815,080.25. Kaiser's expert testified to the charges the
hospitals accepted from a variety of different payors, and opined that Kaiser had overpaid the
hospitals by as little as $222,285 and by as much as $11,755,594.


Midtrial, the court granted a nonsuit as to Kaiser Foundation Hospitals.


The jury returned a special verdict finding that Kaiser—the sole remaining defendant—had paid
the hospitals “an amount equal to or greater than [the] reasonable value” of the hospitals’ services,
and that the reasonable value of those services was $16,524,537. Because that amount was
precisely the amount Kaiser had already paid as reimbursement, Kaiser voluntarily dismissed its
cross-claim.


**426  *334  D. Costs
Kaiser filed a memorandum of costs seeking $229,903.96 in costs as the prevailing party.


The hospitals filed a motion to tax costs, arguing that (1) Kaiser was not the prevailing party, and
(2) many of the line items were not recoverable or reasonable. Following further briefing, the trial
court granted the hospitals’ motion to tax “in its entirety” and awarded no costs.


E. Appeal and cross-appeal
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Following the entry of judgment, the hospitals filed a timely notice of appeal. Following the
postjudgment order denying all costs, Kaiser filed a timely notice of cross-appeal. 5


5 Kaiser Foundation Hospitals also sought its costs and cross-appealed the trial court's denial
of those costs. For convenience, we refer to both parties as “Kaiser” solely when discussing
the costs proceedings and cross-appeal.


DISCUSSION


I. Pertinent Background of Regulatory Scheme
Under the federal Emergency Medical Treatment and Active Labor Act (42 U.S.C. § 1395dd et
seq.) and the Knox-Keene Act, hospitals and other medical providers have a statutory duty to
provide “emergency [medical] services and care” to persons who are in “danger of loss of life, or
serious injury or illness.” (Health & Saf. Code, § 1317, subd. (a); 42 U.S.C. § 1395dd, subd. (b);
Prospect Medical, supra, 45 Cal.4th at p. 501, 87 Cal.Rptr.3d 299, 198 P.3d 86; T.H. v. Novartis
Pharmaceuticals Corp. (2017) 4 Cal.5th 145, 189, 226 Cal.Rptr.3d 336, 407 P.3d 18 (T.H.).) Under
the Knox-Keene Act, the health care service plan (or its “contracting medical providers”) must,
within 30 or 45 days, reimburse the hospital or other medical providers for the “emergency services
and care provided to its enrollees” as to (1) all care necessary for “stabilization” of the enrollee,
and (2) for all poststabilization care the plan authorizes the hospital to provide. (Health & Saf.
Code, § 1371.4, subds. (b) & (c); Cal. Code Regs., tit. 28, § 1300.71, subd. (g); T.H., at p. 189, 226
Cal.Rptr.3d 336, 407 P.3d 18.) When the hospital or other medical providers have a contract with
the plan, the plan must reimburse them for the services at the “agreed upon contract rate.” (Cal.
Code Regs., tit. 28, § 1300.71, subd. (a)(3)(A).)


However, when the hospital or other medical providers do not have a contract with the plan, the
plan is statutorily obligated to reimburse the *335  hospital or providers for the “reasonable and
customary value [of] the [emergency] health care services rendered.” (Cal. Code Regs., tit. 28, §
1300.71, subd. (a)(3)(B).) “The reasonable and customary value” must “take[ ] into consideration”
six different factors—namely, (1) “the [hospital's or] provider's training, qualifications, and length
of time in practice”; (2) “the nature of the services provided”; (3) “the fees usually charged by
the [hospital or] provider”; (4) “prevailing [hospital or] provider rates charged in the general
geographic area in which the services were rendered”; (5) “other aspects of the economics of the
[hospital's or] medical provider's practice that are relevant”; and (6) “any unusual circumstances
in the case.” 6  (Ibid.)
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6 These factors are borrowed from Gould v. Workers’ Comp. Appeals Bd. (1992) 4 Cal.App.4th
1059, 1071, 6 Cal.Rptr.2d 228, which used them to define how to calculate “reasonable”
medical care charges in the workers’ compensation context.


[1]  [2] If a hospital or other medical provider believes that the amount of reimbursement it
has received from a health **427  plan is below the “reasonable and customary value” of the
emergency services it has provided, the hospital or provider may assert a quantum meruit claim
against the plan to recover the shortfall. (Bell v. Blue Cross of California (2005) 131 Cal.App.4th
211, 213-214, 221, 31 Cal.Rptr.3d 688 (Bell); Prospect Medical, supra, 45 Cal.4th at p. 505, 87
Cal.Rptr.3d 299, 198 P.3d 86; Children's Hospital Central California v. Blue Cross of California
(2014) 226 Cal.App.4th 1260, 1273, 172 Cal.Rptr.3d 861 (Children's Hospital).) As the plaintiff in
a quantum meruit lawsuit, the hospital or provider bears the burden of establishing that the plan's
reimbursement was less than the “reasonable and customary value” of its services. (Children's
Hospital, at p. 1274, 172 Cal.Rptr.3d 861.)


II. Propriety of Pretrial Dismissal of the Hospitals’ Intentional Tort and Unfair
Competition Claims
The hospitals argue that that the trial court erred in granting summary adjudication of their claims
against Kaiser for (1) intentionally reimbursing them at an amount below the “reasonable and
customary value” of the emergency medical services they provided, and (2) violation of the unfair
competition law.


[3]  [4] Like summary judgment, summary adjudication is appropriate when the moving party
shows “[it] is entitled to a judgment as a matter of law” (Code Civ. Proc., § 437c, subd. (c)) because,
among other things, the nonmoving party (here, the hospitals) cannot establish “[o]ne or more
elements of [its] cause of action” (id., subd. (o)(1)); see id., subd. (p)(2)). Because a motion for
summary adjudication “necessarily includes a test of the sufficiency of the complaint” ( *336
Centinela Hospital Assn. v. City of Inglewood (1990) 225 Cal.App.3d 1586, 1595, 275 Cal.Rptr.
901), summary adjudication is also appropriate if the entire cause of action is unsupported by the
law. Because the propriety of summary adjudication and the subsidiary question of the validity of
a cause of action involve questions of law, our review is de novo. (Jacks v. City of Santa Barbara
(2017) 3 Cal.5th 248, 273, 219 Cal.Rptr.3d 859, 397 P.3d 210; Bettencourt v. Hennessy Industries,
Inc. (2012) 205 Cal.App.4th 1103, 1111, 141 Cal.Rptr.3d 167.)


A. Tort of intentional failure to reimburse the “reasonable and customary value” of
emergency medical services


[5]  [6]  [7]  [8] Because “ ‘[a] tort, whether intentional or negligent, involves a violation of a
legal duty ... owed by the defendant to the person injured,’ ” and because the existence of a legal
duty turns on whether the “ ‘ “sum total” ’ ” of “ ‘ “policy” ’ ” “ ‘ “considerations” ’ ” favors “
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‘ “say[ing] that the particular plaintiff is entitled to [the] protection” ’ ” of tort law, our task in
deciding whether to recognize a tort for intentionally failing to reimburse a hospital or medical
provider for the “reasonable and customary value” of emergency medical services is to “examine
and weigh the relevant ‘considerations of policy’ ” and to ask whether the “social benefits” of
creating such a tort remedy “outweigh[ ] any costs and burdens it would impose.” (Cedars-Sinai
Medical Center v. Superior Court (1998) 18 Cal.4th 1, 8, 74 Cal.Rptr.2d 248, 954 P.2d 511
(Cedars), italics in original; Gregory v. Cott (2014) 59 Cal.4th 996, 1012, 176 Cal.Rptr.3d 1,
331 P.3d 179 [“ ‘A tort, whether intentional or negligent, involves a violation of a legal duty ...’
”];) Centinela Freeman Emergency Medical Associates v. Health Net of California, Inc. (2016) 1
Cal.5th 994, 1013, 209 Cal.Rptr.3d 280, 382 P.3d 1116 (Centinela) [looking to whether “ ‘public
policy ... dictate[s] the existence of a duty ...’ ”]; **428  The MEGA Life & Health Ins. Co v.
Superior Court (2009) 172 Cal.App.4th 1522, 1527, 92 Cal.Rptr.3d 399 [“whether to recognize a
new ‘legal wrong’ or ‘tort’ is often governed by policy factors”].) 7  Although our Supreme Court
in Biakanja v. Irving (1958) 49 Cal.2d 647, 650, 320 P.2d 16 (Biakanja) and Rowland v. Christian
(1968) 69 Cal.2d 108, 113, 70 Cal.Rptr. 97, 443 P.2d 561 (Rowland) identified several factors
bearing on *337  the propriety of recognizing a new tort, 8  we need not examine them on a factor-
by-factor basis where, as here, the social benefits and costs of a potential new tort are more aptly
analyzed in the aggregate. (Kurtz-Ahlers, LLC v. Bank of America, N.A. (2020) 48 Cal.App.5th
952, 961, 262 Cal.Rptr.3d 420.)


7 Although there is language in Fuller v. First Franklin Financial Corp. (2013) 216
Cal.App.4th 955, 967, 163 Cal.Rptr.3d 44 (Fuller) that “ ‘everyone owes a duty not to
commit an intentional tort against anyone,’ ” the Fuller court's use of italics confirms that this
statement is meant, at most, to show that there need not be a preexisting relationship between
the intentional tortfeasor and the victim. Because Fuller itself involved the underlying legal
duty not to defraud others (id. at pp. 958-959, 163 Cal.Rptr.3d 44), Fuller does not stand
for the broader proposition that courts may entirely skip the precursor question of whether
there is an underlying legal duty when it comes to intentional torts. And to the extent Fuller
is read to stand for that proposition, we respectfully disagree.


8 Biakanja lists the factors relevant in the “business context” as (1) “the extent to which
the transaction was intended to affect the plaintiff,” (2) “the foreseeability of harm to
[the plaintiff],” (3) “the degree of certainty that the plaintiff suffered injury,” (4) “the
closeness of the connection between defendant's conduct and the injury suffered,” (5) “the
moral blame attached to the defendant's conduct,” and (6) “the policy of preventing future
harm.” (Biakanja, at p. 650, 320 P.2d 16.) Rowland lists the factors relevant outside the
business context: “The first five Rowland [factors] are identical to the second through sixth
Biakanja [factors]. (See Rowland, at pp. 112-113, 70 Cal.Rptr. 97, 443 P.2d 561.) Where
the list of [factors] differs is that (1) Rowland does not consider ‘the extent to which the
transaction was intended to benefit the plaintiff’ (Biakanja, at p. 650, 320 P.2d 16) (because
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there is no transaction), and (2) Rowland adds two further [factors] that flesh out ‘the
policy of preventing future harm’ consideration—namely, (a) ‘the extent of the burden to
the defendant and consequences to the community of imposing a duty to exercise care with
resulting liability for breach,’ and (b) ‘the availability, cost, and prevalence of insurance for
the risk involved.’ (Rowland, at p. 113, 70 Cal.Rptr. 97, 443 P.2d 561.)” (QDOS, Inc. v.
Signature Financial, LLC (2017) 17 Cal.App.5th 990, 999, 225 Cal.Rptr.3d 869.)


[9] The relevant policy considerations counsel against recognizing a legal duty by health plans
—compensable via a tort—not to reimburse hospitals and other medical providers of emergency
medical services at an amount less than the “reasonable and customary value” of those services.


The social benefits of recognizing such a duty are slight. The hospitals have provided no evidence
or argument suggesting that inadequate reimbursement for emergency medical services under the
Knox-Keene Act is a widespread problem (see Cedars, supra, 18 Cal.4th at p. 13, 74 Cal.Rptr.2d
248, 954 P.2d 511 [looking whether “problem” to be solved by tort liability is “widespread”]),
or that the problem is not sufficiently addressed by the quantum meruit remedy already available
to hospitals and other medical providers (see Brennan v. Tremco (2001) 25 Cal.4th 310, 314,
105 Cal.Rptr.2d 790, 20 P.3d 1086 [looking at whether new tort remedy is “derivative” because
“adequate remedies” already exist]). Amici curiae for the hospitals assert that underreimbursement
is a problem, but provide nothing to substantiate that assertion, and the jury's finding of proper
reimbursement in this case, which **429  we conclude below was valid, would seem to undermine
that assertion.


The social costs of recognizing a new tort duty, on the other hand, are staggering. The trial court
lamented that such a new tort would be “full of pitfalls” too numerous to enumerate. We agree,
but will enumerate a few.


[10] First, recognizing a legal duty—and, on the basis of that duty, an intentional tort—not to
underreimburse a hospital the “reasonable and customary value” of emergency medical services
runs afoul of the longstanding *338  principle that tort “liability ... for purely economic losses
is ‘the exception, not the rule.’ ” (Southern California Gas Leak Cases (2019) 7 Cal.5th 391,
400, 247 Cal.Rptr.3d 632, 441 P.3d 881; Summit Financial Holdings, Ltd. v. Continental Lawyers
Title Co. (2002) 27 Cal.4th 705, 715, 117 Cal.Rptr.2d 541, 41 P.3d 548; Quelimane Co. v. Stewart
Title Guaranty Co. (1998) 19 Cal.4th 26, 58, 77 Cal.Rptr.2d 709, 960 P.2d 513; Harris v. Atlantic
Richfield Co. (1993) 14 Cal.App.4th 70, 81-82, 17 Cal.Rptr.2d 649 (Harris) [“our Supreme Court
has advised against judicial activism where an extension of tort remedies is sought for a duty
whose breach previously has been compensable by contract remedies”].) This principle rests on
the premise that economic relationships are typically governed by contracts or by comprehensive
government regulation, and recognizes that tort liability creates incentives that alter the conduct
of market participants and thus runs the risk of significantly reordering these relationships and the
economic markets in which they are formed. (Foley v. Interactive Data Corp. (1988) 47 Cal.3d
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654, 694, 254 Cal.Rptr. 211, 765 P.2d 373 (Foley) [“Significant policy judgments affecting social
policies and commercial relationships are implicated [by creating a new tort and] ... ha[ve] the
potential to alter profoundly the nature of [those relationships]”].) What is more, this principle
is fully implicated here because the economic relationship regarding the payment for emergency
medical services between hospitals and other medical providers (on the one hand) and health plans
(on the other) is governed both by contracts and by comprehensive government regulation: The
underlying duty to repay is established by the Knox-Keene Act, which is a “ ‘comprehensive
system of licensing and regulation under the jurisdiction of the Department of Managed Health
Care’ ” (Prospect Medical, supra, 45 Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86; Centinela,
supra, 1 Cal.5th at p. 1005, 209 Cal.Rptr.3d 280, 382 P.3d 1116), while the amount of repayment
is governed either by contract (when the parties have a preexisting contract) or by the quasi-
contractual remedy of quantum meruit (when they do not) (Federal Deposit Ins. Corp. v. Dintino
(2008) 167 Cal.App.4th 333, 346, 84 Cal.Rptr.3d 38 [quantum meruit is a type of “ ‘contract
implied in law’ ” or “ ‘[q]uasi-contract’ ”]; Durell v. Sharp Healthcare (2010) 183 Cal.App.4th
1350, 1370, 108 Cal.Rptr.3d 682 [same]; Newfield v. Insurance Co. of the West (1984) 156
Cal.App.3d 440, 445, 203 Cal.Rptr. 9 [cause of action for breach of an implied contract does not
“sound in tort”]).


Second, recognizing a legal duty—and, on the basis of that duty, an intentional tort—not to
underreimburse a hospital the “reasonable and customary value” of emergency medical services
would inevitably lead to an outcome fundamentally at odds with one of the avowed purposes of the
Knox-Keene Act to “help[ ] ensure the best possible health care for the public at the lowest possible
cost by transferring the financial risk of health care from patients to providers.” (§ 1342, subd.
(d), italics added; **430  *339  Pacific Bay Recovery, Inc. v. California Physicians’ Services,
Inc. (2017) 12 Cal.App.5th 200, 207, 218 Cal.Rptr.3d 562.) If we recognize a legal duty not to
underreimburse hospitals and other medical providers for the “reasonable and customary value”
of emergency medical services, that duty would ostensibly give rise to a negligence-based tort
claim as well as the intentional tort claim the hospitals explicitly urge us to create here. A health
plan would be liable for negligence if it acted unreasonably in anticipating the “reasonable and
customary value” of the services its enrollees received. But such a negligence-based tort would be
both useless and impossible to comply with. It is useless because the alleged damages—the amount
by which it shorted the hospital or medical provider—are already recoverable in a quantum meruit
action. It is impossible to comply with because a health plan's liability would turn on whether the
reimbursement amount it pays on day 45 ends up being reasonably or unreasonably below the
amount that a jury in the quantum meruit action will fix on day 200 as being the “reasonable and
customary value” of the services rendered. Health plans trying to avoid negligence liability for
this tort would have every incentive to pay more just to be safe, which would drive up the cost of
health care to the public—a result, as noted above, that is at odds with one of the Knox-Keene Act's
purposes. A health plan would be liable for the intentional tort if it intended to pay less than the
amount that a jury at some point in the future fixes as being the “reasonable and customary value”
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of the services rendered. But health plans do not accidentally select the amount of reimbursement
they remit to a hospital or other medical provider; the payment amount is always intentionally
selected. As a result, the only way to avoid liability for such an intentional tort is to err on the side
of paying too much—which will also drive up the cost of health care, and thus is also at odds with
one of the Knox-Keene Act's purposes.


[11]  [12] Third, recognizing a legal duty—and, on the basis of that duty, an intentional tort—
not to underreimburse a hospital the “reasonable and customary value” of emergency medical
services would create a powerful incentive for a hospital or other medical provider to bring such
a tort claim in every case. By statute, punitive damages are available whenever a tortfeasor is
“guilty of oppression, fraud, or malice” (Civ. Code, § 3294, subd. (a)), and this finding turns on
the tortfeasor's alleged motive (Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 7
Cal.4th 503, 516, 28 Cal.Rptr.2d 475, 869 P.2d 454). The hospitals in this case assert that Kaiser
is deserving of punitive damages because it intentionally underpaid them with the alleged bad
motive of trying to save money and turn a profit. Given that health plans’ payments are always
intentional and that health plans always act to varying extents with a profit motive, health plans
would be potentially liable for punitive damages in every case. And given that punitive damages
can be imposed up to a constitutional maximum of 10 times the amount of the underpayment (see
*340  Simon v. San Paolo U.S. Holding Co., Inc. (2005) 35 Cal.4th 1159, 1182, 29 Cal.Rptr.3d
379, 113 P.3d 63 (Simon) [“ratios between the punitive damages award and the plaintiff's actual or
compensatory damages significantly greater than 9 or 10 to 1 are suspect”]), hospitals and other
medical providers would have every reason to bring an intentional tort claim in every case in the
hopes of convincing a jury to award them up to 11 times the amount of underpayment. Where,
as here, the “imposition of a tort duty of care” is “likely to add an unnecessary and potentially
burdensome ... volume of ... litigation,” that potentiality counsels strongly against such **431  a
duty. (Goonewardene v. ADP, LLC (2019) 6 Cal.5th 817, 841, 243 Cal.Rptr.3d 299, 434 P.3d 124;
Centinela, supra, 1 Cal.5th at pp. 1017-1018, 209 Cal.Rptr.3d 280, 382 P.3d 1116 [same]; Cedars,
supra, 18 Cal.4th at p. 15, 74 Cal.Rptr.2d 248, 954 P.2d 511 [discouraging creation of a duty when
“[a] separate tort remedy would be subject to abuse”]; see Harris, supra, 14 Cal.App.4th at p. 81,
17 Cal.Rptr.2d 649 [discouraging “[p]roposals to extend tort remedies to commercial contracts[,
which] create the potential of turning every breach of contract dispute into a punitive damage
claim”].) And even if it is desirable to try to draw a line between an ordinary, “healthy” profit
motive that does not warrant punitive damages and a truly venal profit motive that does, that line
is far too illusory to offset the otherwise powerful incentive to take one's chances by suing for
punitive damages. (Accord, Foley, supra, 47 Cal.3d at p. 697, 254 Cal.Rptr. 211, 765 P.2d 373
[refusing to create a tort when “it would be difficult if not impossible to formulate a rule that would
assure that only ‘deserving’ cases give rise to tort relief”].)


The hospitals and their amici respond with what boil down to two arguments.
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First, the hospitals argue that Kaiser is already under a tort duty not to violate the Knox-Keene
Act's provisions because Centinela, supra, 1 Cal.5th 994, 1 Cal.5th 994, 382 P.3d 1116, previously
recognized a negligence-based tort grounded in the Knox-Keene Act, and because a negligent
violation of this duty must necessarily be subsumed within an intentional violation of the same
duty. This argument rests on an incorrect and overgeneralized reading of Centinela. Centinela held
that a health plan has a legal duty, enforceable in a tort claim, (1) not to negligently “delegate its
financial responsibility” to reimburse hospitals and other medical providers under the Knox-Keene
Act to other entities known as risk-bearing organizations if the plan knows or should know that
its delegate “would not be able to pay” the reimbursements, and (2) not to negligently “continu[e]
or renew[ ] a delegation contract” with its delegate “when it knows or should know that there can
be no reasonable expectation that its delegate will be able to” pay reimbursements. (Centinela, at
pp. 1002, 1017-1022, 209 Cal.Rptr.3d 280, 382 P.3d 1116; T.H., supra, 4 Cal.5th at p. 189, 226
Cal.Rptr.3d 336, 407 P.3d 18.) Because a health plan's act of delegation absolves the plan of any
further liability under the Knox-Keene Act (Centinela, at pp. 1010, 1014, 209 Cal.Rptr.3d 280,
382 P.3d 1116), the legal duty recognized in Centinela operated to fill a gap in the provisions
of the Knox-Keene Act that would have otherwise allowed health plans to make reckless—and
hence *341  “morally blameworthy”—delegations of the duty to pay and thereby to leave hospitals
and other medical providers “without any reasonable prospect of payment” despite their statutory
entitlement to such remuneration. (Id. at p. 1017, 209 Cal.Rptr.3d 280, 382 P.3d 1116.) Contrary
to what the hospitals suggest, Centinela did not purport to create a free-floating tort duty attaching
to every provision of the Knox-Keene Act, including those where there is no gap, such as in the
context of this case, where the hospitals and other medical providers already have the right to
sue for quantum meruit to recover any underpayment. Second, amici seem to suggest that a tort
remedy is warranted because the existing quantum meruit remedy is inadequate. Specifically, they
urge that the quantum meruit remedy inevitably undervalues emergency medical services because
“reasonable and customary value” is keyed to the market value for those services and the market
includes contractually agreed-upon rates, yet those contract-based rates **432  are lower because
hospitals and other providers are willing to offer discounts in exchange for benefits like being able
to market and cross-sell their full range of medical services to the health plans’ enrollees. A market
value that does not add a premium to account for the absence of the benefits of a contract, amici
continue, is inadequate and creates a disincentive for health plans to form contracts in order to
get lower rates. We disagree. The quantum meruit remedy by definition looks to the reasonable,
market-based value of the services provided: That value is calculated by looking at the “full range
of fees” charged and accepted in the market (e.g., Sanjiv Goel, M.D., Inc. v. Regal Medical Group,
Inc. (2017) 11 Cal.App.5th 1054, 1060, 1062, 217 Cal.Rptr.3d 908 (Goel)), and thus encompasses
the lower rates grounded in contracts as well as the higher rates charged and accepted where no
contract exists. As a result, the quantum meruit remedy is not inadequate simply because it does
not require the trier of fact to add a premium across the board. More to the point, creating a tort
remedy with the extensive drawbacks outlined above in order to fine-tune the complex market for
health care services is, in any event, a bit like swatting a fly with Thor's hammer. Such fine-tuning
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is better left to our Legislature. (Foley, supra, 47 Cal.3d at p. 694, 254 Cal.Rptr. 211, 765 P.2d
373 [“Significant policy judgments affecting social policies and commercial relationships” that
“ha[ve] the potential to alter profoundly ... the cost of products and services ... is better suited for
legislative decisionmaking”].)


Because we conclude that there is no legal duty not to negligently or intentionally underreimburse
a hospital or other medical provider, the trial court properly dismissed the hospitals’ intentional
tort claim based on that duty's nonexistence.


B. Unfair competition law
[13] “As its name suggests, California's unfair competition law bars ‘unfair competition’ and
defines the term as a ‘business act or practice’ that is *342  (1) ‘fraudulent,’ (2) ‘unlawful’, or
(3) ‘unfair.’ ” (Shaeffer v. Califia Farms, LLC (2020) 44 Cal.App.5th 1125, 1135, 258 Cal.Rptr.3d
270 (Shaeffer), quoting Bus. & Prof. Code, § 17200; see Cel-Tech Communications, Inc. v. Los
Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180, 83 Cal.Rptr.2d 548, 973 P.2d 527.)
“Each is its own independent ground for liability under the unfair competition law.” (Shaeffer, at
p. 1135, 258 Cal.Rptr.3d 270; Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185,
1196, 151 Cal.Rptr.3d 827, 292 P.3d 871 (Aryeh) [noting independent “prong[s]”].)


[14]  [15] Because a plaintiff states a claim under the unlawful prong of the unfair competition
law by showing that the challenged practice violates a California “statute or regulation” (Gutierrez
v. Carmax Auto Superstores California (2018) 19 Cal.App.5th 1234, 1265, 248 Cal.Rptr.3d 61
(Gutierrez); Aryeh, supra, 55 Cal.4th at p. 1196, 151 Cal.Rptr.3d 827, 292 P.3d 871), a plaintiff may
as a general matter state a claim under the unfair competition law for a violation of the Knox-Keene
Act. (See Bell, supra, 131 Cal.App.4th at pp. 217, fn. 6, 221 & fn. 9, 31 Cal.Rptr.3d 688 [unfair
competition claim based on failure to reimburse under section 1371.4 viable]; Coast Plaza Doctors
Hospital v. UHP Healthcare (2002) 105 Cal.App.4th 693, 699, 704-706, 129 Cal.Rptr.2d 650
[same]; California Emergency Physicians Medical Group v. PacifiCare of California (2003) 111
Cal.App.4th 1127, 1134, 4 Cal.Rptr.3d 583 [same], disapproved on another ground in Centinela,
supra, 1 Cal.5th 994, 209 Cal.Rptr.3d 280, 382 P.3d 1116; **433  Northbay Healthcare Group -
Hospital Div. v. Blue Shield of California Life & Health Insurance (N.D.Cal. 2018) 342 F.Supp.3d
980, 986-987 (Northbay) [same]; see generally California Medical Assn., Inc. v. Aetna U.S.
Healthcare of California, Inc. (2001) 94 Cal.App.4th 151, 169, 114 Cal.Rptr.2d 109 [unfair
competition claims based on “acts made unlawful by Knox-Keene” Act viable]; Blue Cross of
California, Inc. v. Superior Court (2009) 180 Cal.App.4th 1237, 1250-1251, 102 Cal.Rptr.3d
615 [same]; cf. Samura v. Kaiser Foundation Health Plan, Inc. (1993) 17 Cal.App.4th 1284,
1297-1299, 22 Cal.Rptr.2d 20 [prior to enactment of section 1371.4, Knox-Keene Act did not
require reimbursement, such that the failure to reimburse was “lawful on its face” and hence
not actionable under unfair competition law); Regents of the Univ. of California v. Global Excel
Mgmt. (C.D.Cal. Jan. 10, 2018, No. SA CV 16-0714-DOC (Ex)) 2018 WL 5794508, pp. *21-22,
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2018 U.S.Dist. Lexis 89413, p. *62 (Regents) [entering judgment declining relief under unfair
competition law due to lack of proof].)


[16]  [17] The unfair competition law affords two types of relief—namely, restitution and
injunctive relief. (Bus. & Prof. Code, § 17203; Kasky v. Nike, Inc. (2002) 27 Cal.4th 939, 950,
119 Cal.Rptr.2d 296, 45 P.3d 243.) Of the two, injunctive relief is the “ ‘primary form of relief.’
” (Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337, 120 Cal.Rptr.3d 741, 246 P.3d
877). Relief does not, however, include damages, whether they be consequential or punitive. (
*343  Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1148, 131 Cal.Rptr.2d
29, 63 P.3d 937; Inline, Inc. v. Apace Moving Systems, Inc. (2005) 125 Cal.App.4th 895, 904, 23
Cal.Rptr.3d 216.)


[18] As applied to a violation of the Knox-Keene Act's requirement for reimbursement of
emergency medical services, the restitution available under the unfair competition law would
be entirely duplicative. The hospitals may certainly seek restitution for Kaiser's violation of
its Knox-Keene Act duty to reimburse them for the “reasonable and customary value” of the
emergency medical services they provided to Kaiser enrollees, but that restitutionary award
is indistinguishable from the award they would receive through their quantum meruit claim.
(Hartford Casualty Ins. Co. v. J.R. Marketing, L.L.C. (2015) 61 Cal.4th 988, 996, 190 Cal.Rptr.3d
599, 353 P.3d 319 [quantum meruit allows for “restitution”].)


What is more, the injunctive relief the hospitals seek—that is, an order enjoining Kaiser from
violating the Knox-Keene Act by underpaying for emergency medical services in the future
—is legally unavailable. To the extent it requires Kaiser more specifically not to underpay
reimbursement when its enrollees receive emergency medical services in every future instance,
it is difficult to see how Kaiser could comply: It is impossible for Kaiser to definitively know
the “reasonable and customary value” of emergency medical services until a jury fixes that value,
but Kaiser is statutorily obligated to pay some reimbursement amount within 30 or 45 days of
rendering those services. If Kaiser incorrectly estimates the “reasonable and customary” value
and underpays, it will have violated the injunction and will ostensibly be subject to contempt
penalties. To us, such an injunction would be “ ‘so vague that [persons] of common intelligence
must necessarily guess at its meaning and differ as to its application’ ”; as such, it would be invalid
and could not form the basis for the “potent weapon” of contempt. (In re Berry (1968) 68 Cal.2d
137, 156, 65 Cal.Rptr. 273, 436 P.2d 273; People v. Uber Technologies, Inc. (2020) 56 Cal.App.5th
266, 316, 270 Cal.Rptr.3d 290; see generally **434  People ex rel. Gascon v. HomeAdvisor, Inc.
(2020) 49 Cal.App.5th 1073, 1082, 263 Cal.Rptr.3d 438 [“ ‘An injunction must be sufficiently
definite to provide a standard of conduct for those whose activities are to be proscribed ...”].) To
the extent it requires Kaiser more generally to “obey the law,” such an injunction would be equally
invalid. (City of Redlands v. County of San Bernardino (2002) 96 Cal.App.4th 398, 416, 117
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Cal.Rptr.2d 582 [“a court may not issue a broad injunction to simply obey the law ...”]; Connerly
v. Schwarzenegger (2007) 146 Cal.App.4th 739, 752, 53 Cal.Rptr.3d 203 [same].)


[19] Thus, the trial court properly dismissed the hospitals’ unfair competition claim to the extent it
sought injunctive relief but erred in dismissing that *344  claim to the extent it sought restitution. 9


The latter error was harmless, however, given that the hospitals were able to effectively pursue
restitution as part of their quantum meruit claim. (Cf. Guz v. Bechtel Nat. Inc. (2000) 24 Cal.4th
317, 352, 100 Cal.Rptr.2d 352, 8 P.3d 1089 [where cause of action is duplicative of another cause
of action in the complaint, it is “superfluous” and subject to summary adjudication].)


9 In light of this conclusion, we have no occasion to consider whether injunctive relief is also
barred by the doctrine of judicial abstention. (E.g., Alvarado v. Selma Convalescent Hospital
(2007) 153 Cal.App.4th 1292, 1297-1298, 64 Cal.Rptr.3d 250; Hambrick v. Healthcare
Partners Medical Group, Inc. (2015) 238 Cal.App.4th 124, 150, 189 Cal.Rptr.3d 31.)


III. Propriety of the Jury Instruction Defining “Reasonable and Customary Value”
[20] The hospitals and their amici level two different complaints at the trial court's jury instruction
defining “reasonable and customary value.” We independently examine instructional issues.
(People v. Scully (2021) 11 Cal.5th 542, 592, 278 Cal.Rptr.3d 792, 486 P.3d 1029.)


A. Pertinent facts
In its initial instructions given prior to the presentation of evidence, the trial court instructed the jury
that (1) it would be “asked to decide” the “reasonable value” of the emergency medical services
the hospitals provided, (2) “reasonable value” is defined as “what a hypothetical buyer would have
offered and what a hypothetical seller would have accepted” for those services, (3) in assessing
reasonable value, the jury may “consider” (a) “all of the people in the market,” and (b) “what”
Kaiser and the hospitals “agreed on before” because “these folks are in the market,” but that their
prior agreements do not “dictate” the “reasonable value.”


At the conclusion of trial, the court instructed the jury in pertinent part:


“The measure of recovery in quantum meruit is the reasonable value of the services. Reasonable
value is the price that a hypothetical willing buyer would pay a hypothetical willing seller for
the services, neither being under compulsion to buy or sell, and both having full knowledge of
all pertinent facts. Reasonable value can be described as the ‘going rate’ for those services in
the market.
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“In determining reasonable value, you should consider the full range of
transactions presented to you, but you are not bound by them. You may choose
to use the transactions you believe reflect the price that a hypothetical *345
willing buyer would pay a hypothetical willing seller for the services. On the
other hand, you may reject transactions you believe do not reflect the price that
a hypothetical **435  willing buyer would pay a hypothetical willing seller for
the services.”


(Italics added.)


B. Analysis
The hospitals argue that the trial court erred in telling the jury to determine “reasonable value” by
looking at what a “hypothetical willing buyer” would pay a “hypothetical seller” for the services.
Amici, by contrast, argue that the trial court erred in not telling the jury to give the parties’
prior agreements greater—if not dispositive—weight in assessing that value. Neither argument
has merit.


[21]  [22] In Children's Hospital, supra, 226 Cal.App.4th 1260, 172 Cal.Rptr.3d 861, the court
held that the “reasonable and customary value” of reimbursement for emergency medical services
under the Knox-Keene Act is pegged to the “[r]easonable” or “fair market value” of those services.
(Id. at p. 1274, 172 Cal.Rptr.3d 861.) Children's Hospital went on to define that value as “the price
that “ ‘a willing buyer would pay to a willing seller, neither being under compulsion to buy or
sell, and both having full knowledge of all pertinent facts.’ ” [Citation.]” (Ibid.) As one would
anticipate given the quantum meruit claim at issue, Children's Hospital borrowed its “reasonable
market value” standard from the law of quantum meruit. (Id. at pp. 1274-1275, 172 Cal.Rptr.3d
861.) That law looks to the “reasonable value of [the] services” in the “open market,” and explicitly
acknowledges that this value may be different than the price fixed by a prior contract between
the parties to that case. (Maglica v. Maglica (1998) 66 Cal.App.4th 442, 450, 78 Cal.Rptr.2d
101 (Maglica).) The determination of reasonable value is to account for a “wide variety of
evidence.” (Children's Hospital, at p. 1274, 172 Cal.Rptr.3d 861.)


[23] Under this law, the trial court's reference to a “hypothetical buyer” and “hypothetical seller”
was entirely appropriate. “Fair market value” is defined in many other contexts as that amount
that “hypothetical buyers and sellers” would pay in a “hypothetical transaction.” (South Bay
Irrigation Dist. v. California-American Water Co. (1976) 61 Cal.App.3d 944, 976, 133 Cal.Rptr.
166; People v. Seals (2017) 14 Cal.App.5th 1210, 1217, 222 Cal.Rptr.3d 589; Xerox Corp. v.
County of Orange (1977) 66 Cal.App.3d 746, 752-753, 136 Cal.Rptr. 583; County of San Diego v.
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Assessment Appeals Board No. 2 (1983) 140 Cal.App.3d 52, 57, 189 Cal.Rptr. 145; People ex rel.
Dept. of Transportation v. Clauser/Wells Partnership (2002) 95 Cal.App.4th 1066, 1083, fn. 15,
116 Cal.Rptr.2d 240.) This makes sense. Where, as here, the *346  reimbursement transactions
at issue between the hospitals and Kaiser are compelled by the Knox-Keene Act and federal law,
and where fair market value by definition looks to a fully consensual transaction, a determination
of fair market value is necessarily hypothetical. As a result, and contrary to what the hospitals
strenuously urge, the absence of the word “hypothetical” in the definition of “reasonable value”
set forth in Children's Hospital is of no consequence.


Not only is it legally appropriate to key “reasonable value” to the price fixed by a willing
“hypothetical buyer” and willing “hypothetical seller” in a “hypothetical transaction,” but it is
affirmatively helpful because it emphasizes another pertinent legal principle—namely, that the
parties’ prior actual transactions are not dipositive. (Maglica, supra, 66 Cal.App.4th at p. 450, 78
Cal.Rptr.2d 101.) For much the same reason, amici's argument that the prior transactions should
be accorded extra weight—rather than be treated as one of the colors in the prism of the “wide
variety of evidence” relevant to reasonable value—is legally incorrect. (See Children's Hospital,
supra, 226 Cal.App.4th at p. 1274, 172 Cal.Rptr.3d 861.)


**436  At oral argument, the hospitals articulated a new challenge to the instruction—namely,
that the portion of the instruction allowing the jury to “reject transactions you believe do not
reflect the price that a hypothetical willing buyer would pay a hypothetical willing seller for the
services” improperly empowered the jury to capriciously disregard relevant evidence bearing on
the “reasonable and customary value” of the services provided, and thereby undercut the earlier
portion of the instruction advising the jury to “consider the full range of transactions presented.”
We are unpersuaded. The discretion accorded by the jury to reject some transactions does no more
than reflect the reality that some market transactions will more closely resemble the transactions
at issue in the case before the jury, and some will bear less resemblance, and thus gives the jury the
ability to give greater weight to the former and less weight to the latter in fixing what a hypothetical
buyer and seller would pay for the specific services at issue in that case.


IV.–V. **


** See footnote *, ante.


Unpublished Text Follows
The hospitals and amici challenge the trial court's (1) limitation on their expert witness's testimony
and (2) rulings regarding four categories of evidence bearing on the “reasonable and customary”
value of the emergency medical services at issue in this case. We review evidentiary rulings for
an abuse of discretion (People v. Dworak (2021) 11 Cal.5th 881, 895), but independently review
any subsidiary questions of law (Goel, supra, 11 Cal.App.5th at p. 1060).
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A. Limitation on expert opinion testimony


1. Pertinent facts


In accordance with the trial court's pretrial ruling, the hospitals’ expert witness opined to the jury
that the “reasonable and customary value” of the emergency medical services provided to Kaiser's
enrollees should be fixed at 90 percent of the hospitals’ full, billed rates. The expert calculated his
90 percent figure by taking the average of the following three percentages: (1) 83 percent, which
represented the “course of dealing” between Kaiser and the hospitals, and was calculated by (a)
taking the percentage from the parties’ most recent contract (51 percent), (b) adding 15 percent
to reflect that the hospitals, without a contract, no longer received the contract-based rate of 51
percent for the subset of Kaiser enrollees who were also enrolled in Medicare (which reimburses
at a much lower rate), and (c) adding another 15 percent to reflect that the hospitals, without a
contract, did not receive any of the ancillary benefits (such as cross-marketing opportunities) that
come with having a contract (the expert did not explain where the other two percent comes from);
(2) 87 percent, which represented the most analogous “comparison” point, and was calculated
by (a) taking the average percentage for rental network contracts (72 percent), and (b) adding an
additional 15 percent to reflect that the hospitals, without an actual rental network contract, did not
receive any of the ancillary benefits that come with having a contract; and (3) 100 percent, which
represents the hospitals’ full, billed rates, which was appropriate because the hospitals’ billed rates
are in the “lower third” of rates in the “region.”


Partway through the expert's testimony, the trial court questioned the expert outside the jury's
presence. After the expert was unable to answer several of the court's questions, the court ruled
that the third percentage in the expert's calculation—that is, 100 percent for the hospitals’ full,
billed rate—must be excluded. The court cited three reasons for its ruling: (1) the expert could
not explain why the hospitals’ full, billed rate accounted for one-third of his calculation when
only eight percent of the hospitals’ clientele paid the full rate; (2) the expert did not show that the
small percentage of transactions where the full, billed rate was paid had any resemblance to the
transactions at issue here; and (3) the expert did not explain why the hospitals’ full, billed rates
being on the lower end of full, billed rates vis-à-vis other hospitals made it appropriate to use that
rate for one-third of his calculation.


When the jury returned, the court informed the jury that, after “a long discussion,” “the court
concluded that the third prong [regarding the full, billed rates] doesn't belong there.” The expert
then opined that the relevant percentage was 85 percent (that is, the average of the other two
percentages—83 percent and 87 percent).
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2. Analysis


A witness may testify as an expert if he possesses the requisite “special knowledge, skill,
experience, training, or education,” on any “subject that is sufficiently beyond common experience
that the opinion of an expert would assist the trier of fact” if it is “[b]ased on a matter ... perceived
by or personally known to the [expert]” and “is of a type that reasonably may be relied upon by
an expert in forming an opinion upon the subject ....” (Evid. Code, §§ 720, 801, subds. (a) & (b).)
To enforce these requirements as well as those in Evidence Code section 802, a trial court must
“act[ ] as a gatekeeper to exclude expert opinion testimony that is (1) based on a matter of a type
on which an expert may not reasonably rely, (2) based on reasons unsupported by the material on
which the expert relies, or (3) speculative.” (Sargon Enterprises, Inc. v. University of Southern
California (2012) 55 Cal.4th 747, 771-772 (Sargon).) As part of this responsibility, a trial court
may exclude expert testimony if it concludes that “ ‘there is simply too great an analytical gap
between the data and the opinion offered.’ [Citation.]” (Id. at p. 771.)


The trial court did not abuse it discretion in prohibiting the expert from relying upon the hospitals’
full, billed rates as one-third of his proffered calculation because the court's further inquiry
revealed “too great an analytical gap between the data and the opinion [he] offered.” Despite many
opportunities to do so, the expert was unable to explain why it made “logic[al]” or “rational” sense
to treat the hospitals full, billed rate as one of three ingredients going into the reasonable value
of the hospitals’ services when very few patrons actually paid that full rate, when there was no
showing that those patrons’ transactions were in any way similar to the transactions at issue in this
case, and when the expert could not explain why the relative low amount of the hospitals’ full,
billed rates justified treating those rates as one of three ingredients.


The hospitals respond with three arguments.


First, they argue that their full, billed rates are relevant. This is true, but beside the point. The issue
here is not whether they are relevant, but whether the expert offered any rational reason for giving
the full, billed rate such prominence in his calculation. He did not, and this was “too great a ...
gap” in his analysis.


Second, the hospitals assert that the trial court went beyond the gatekeeper role approved by
Sargon, supra, 55 Cal.4th at pp. 771-772, because (1) the three bases Sargon articulated for
excluding expert testimony do not include exclusion for expert testimony with analytical gaps,
and (2) the trial court merely disagreed with their expert's conclusions, which is an impermissible
basis for excluding testimony under Sargon. These assertions lack merit. There is no question
that Sargon expressly empowered a trial court to exclude expert testimony whenever “there is
simply too great an analytical gap between the data and the opinion offered.’ [Citation.]” (Id. at
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p. 771.) We reject the hospitals’ argument that our Supreme Court did not mean what it said.
Further, the trial court in this case did not disagree with the expert's conclusion; instead, the
court excluded the evidence because the expert could not explain the part of his “ ‘methodology’
” that the court excluded, which is precisely what Sargon contemplates. (Id. at p. 772 [“the
gatekeeper's focus ‘must be solely on principles and methodology, not on the conclusions that they
generate’ [citation]”].)


Third, the hospitals contend that the trial court exuded “palpable” “hostility” toward their expert,
which they imply taints the court's evidentiary rulings and otherwise prejudiced the hospitals.
This contention finds no support whatsoever in the record. To be sure, the court told the expert
to remain on the stand as the court excused the jury in order to probe the basis for the expert's
opinion, vigorously examined the expert regarding the reasons for treating the full, billed rate
as one-third of his calculation, and ultimately told the jury that it had ruled that the full, billed
rate “doesn't belong there.” But this conduct confirms that the trial court was merely doing what
Sargon requires—namely, acting as a gatekeeper to ensure that the trier of fact is not presented with
expert testimony based on logically unsupported methodologies. The court's conduct, as well as its
demeanor in undertaking that conduct, was nowhere near the type of “persistent[ ]” “discourteous
and disparaging remarks” aimed at “discredit[ing]” one party that crosses over the line into judicial
misconduct. (People v. Santana (2000) 80 Cal.App.4th 1194, 1206-1207.)


B. Exclusion of categories of evidence bearing on “reasonable and customary value”
The hospitals and their amici argue that the trial court erred in excluding from the jury's
consideration four “relevant data point[s]” bearing on the “reasonable and customary value” of
the emergency medical services the hospitals provided: (1) what Kaiser paid other hospitals for
emergency medical services, (2) the hospitals’ full, billed rates, (3) what Kaiser received when
its affiliated hospitals provided emergency medical services to the hospitals’ enrollees (because
the hospitals self-insured their employees), and (4) what methodology Kaiser used internally to
calculate the “reasonable and customary” value it would pay the hospitals for emergency medical
services. 10


10 The hospitals repeatedly assert that Kaiser's internal methodology changed “overnight”
because Kaiser's reimbursement amounts dropped significantly when Kaiser went from
participating in a rental network to making payments based on its methodology. On these
facts, however, the drop reflects a shift from one external methodology for paying (that
is, the rental networks’ contract rates) to an internal methodology—not from one internal
methodology to another. Thus, the evidence at trial does not support the notion that Kaiser
altered its internal methodology to reduce reimbursement amounts.


We reject the first two challenges at the outset for the simple reason that the trial court never
excluded those “data point[s].” Although the trial court did not allow the hospitals’ expert to
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discuss what Kaiser paid other hospitals for emergency medical services because those rates were
not part of the expert's methodology or opinion, the contracts setting forth those payments were
admitted into evidence. The court also admitted evidence of what percentage of the hospitals’ full,
billed rates various entities paid for services as well as the dollar amount corresponding with 85
percent of those full, billed rates; from these, the jury could calculate the rates themselves. The
absence of the rates themselves is hardly surprising, as the hospitals repeatedly told the trial court
that they preferred the evidence to be presented as “a percentage of the full, billed rates” rather
than with the rates themselves.


We now turn to the two categories of evidence that were excluded.


1. Pertinent facts


a. The hospitals’ payments to Kaiser


During the direct examination of one of the hospitals’ vice presidents, the hospital asked if there
were “situations in which [the hospitals are] the party who pays Kaiser for emergency trauma
services.” When the vice president answered that such situations exist because the hospitals “self-
insure[ ] [their] employees,” the trial court said, “Oh, no. Move on.”


b. Kaiser's internal methodology


In two different motions in limine, Kaiser moved to exclude evidence of its internal methodology
on the grounds that it was both irrelevant and subject to exclusion under Evidence Code section
352 due to any probative value being substantially outweighed by undue consumption of time, by
danger of confusing the jury, and by undue prejudice. The trial court deferred ruling until trial. In
the midst of trial, however, the court excluded any evidence of Kaiser's internal methodology on
two mutually reinforcing grounds: (1) what Kaiser offered to pay—and its internal deliberations
regarding how to come up with that offer—was “really irrelevant,” and (2) even if Kaiser's
methodology was relevant, a single “market participant's subjective view of value without knowing
whether or not it would be accepted,” had only “marginal” relevance that was “substantially
outweighed” (a) “by the risk” of confusing the jury, when that “reasonable value” issue is to be
adjudged objectively, and (b) by the risk that the jury might misuse evidence bearing on Kaiser's
subjective intent to paint Kaiser's staff as “awful people trying to do underhanded things,” when
Kaiser's motive is not “material” to the sole question of reasonable value at issue in the case.
Curiously, the hospitals told the trial court that they agreed that Kaiser's subjective motive was
irrelevant.
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2. Analysis


Evidence is “relevant” if it has “any tendency in reason to prove or disprove any disputed fact
that is of consequence to the determination of the action.” (Evid. Code, § 210; People v. Sanchez
(2019) 7 Cal.5th 14, 54.) Even if an item of evidence is relevant, a trial court has “broad discretion”
to “exclude” that item “if its probative value is substantially outweighed by the probability that
its admission will (a) necessitate undue consumption of time or (b) create substantial danger of
undue prejudice, of confusing the issues, or of misleading the jury.” (Evid. Code, § 352; People
v. Rodrigues (1994) 8 Cal.4th 1060, 1124.) A trial court may raise and sustain its own objection
to evidence under Evidence Code section 352. (E.g., Gherman v. Colburn (1977) 72 Cal.App.3d
544, 581.)


a. The hospitals’ payments to Kaiser


The trial court did not abuse its discretion in excluding evidence of what the hospitals (in their role
as self-insurers of their employees) paid Kaiser for emergency medical services for two reasons.


First, this evidence was properly excluded under Evidence Code section 352. To be sure, this
evidence is relevant. It is well settled that “any evidence bearing upon the ‘reasonable market
value’ of” emergency medical services is “relevant,” including “the full range of fees” charged and
paid in the market. (Goel, supra, 11 Cal.App.5th at pp. 1060, 1063; Children's Hospital, supra,
226 Cal.App.4th at pp. 1274, 1277; Northbay Healthcare Group -Hospital Div. v. Blue Shield of
California Life & Health Ins. (N.D.Cal. Apr. 2, 2019, No. 17-cv-02929-WHO) 2019 U.S.Dist.
Lexis 227356, p. *3; Regents, supra, 2018 U.S.Dist. Lexis 89413, at p. *55). The amount that
the hospitals paid Kaiser for emergency services certainly fits within this definition because it
is a transaction for emergency medical services in the pertinent market. But, as the trial court
elsewhere noted, the hospitals and Kaiser are just a very small subset of participants in that market.
“Cherry-picking” and placing undue focus on transactions involving those two participants, the
trial court feared, would risk presenting the jury with a “skewed market” when the law requires
an evaluation of the “full range of fees” charged and paid in the market. The extent of this skew
may have been ever greater if, as the hospitals argued, Kaiser was “unique” in that market as both
a medical insurance provider and a hospital operator. As noted above, Evidence Code section 352
grants a trial court the power to exclude evidence where, as here, its probative value is substantially
outweighed by the substantial danger of confusing the issues or misleading the jury. That the trial
court did not articulate any specific basis for its exclusion of this evidence is of no consequence
because we review the court's ruling, not its reasoning. (People v. Kirvin (2014) 231 Cal.App.4th
1507, 1516.)
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Second, even if the trial court erred, the hospitals have not demonstrated that they were prejudiced
by this error because they never proffered to the trial court the rate at which the hospitals
reimbursed Kaiser for the emergency medical services. (People v. Anderson (2001) 25 Cal.4th 543,
580 [“the reviewing court must know the substance of the excluded evidence in order to assess
prejudice”]; see also Evid. Code, § 354.) Without knowing whether that rate is higher or lower
than the rate at which Kaiser paid the hospitals in this case, the hospitals cannot carry their burden
of proving that a different outcome was reasonably probable had this evidence been admitted.
(People v. Masters (2016) 62 Cal.4th 1019, 1064 (Masters).)


The hospitals’ sole argument on appeal is that evidence of what they paid Kaiser is relevant. As
explained above, we agree with the hospitals on this point but nevertheless conclude there was
no abuse of discretion to exclude the evidence under Evidence Code section 352, a provision
the hospitals did not address in their briefs on appeal. To the extent the hospitals are asserting
that the general mandate that the trier of fact fixing the “reasonable and customary value” of
emergency medical services must consider a “wide variety of evidence” overrides a trial court's
discretion to exclude specific pieces of evidence under Evidence Code section 352, we reject that
assertion both because this non-constitutionally-based case law cannot wipe away our Legislature's
statutory grant of discretion and because this mandate is not absolute in any event: The pertinent
cases acknowledge that “[s]pecific criteria might or might not be appropriate for a given set of
facts” (Children's Hospital, supra, 226 Cal.App.4th at p. 1275), such that the mandate “leaves
considerable discretion to trial courts to determine what billing and payment evidence might be
relevant to a particular case” (Goel, supra, 11 Cal.App.5th at p. 1060, fn. 3).


b. Kaiser's internal methodology


The trial court did not abuse its discretion in excluding evidence of Kaiser's internal methodology
for calculating its reimbursement payments to the hospitals. We need not address whether a health
plan's internal methodology is relevant in the first place because, assuming its base relevance, the
trial court acted within its discretion in excluding the evidence under Evidence Code section 352
because (1) a health plan's subjective view of the value as to what it should offer for a hospital's or
other medical provider's emergency medical services is of marginal relevance to the question of
what the value of those services are in the market, which is a function of what price is offered and
accepted (e.g., Northbay, supra, 342 F. Supp. 3d at p. 987 [what matters is “not the methodology,”
but rather “the results of a value determination—the reasonable reimbursements and the amount
paid”]), and (2) that marginal relevance is substantially outweighed by the dangers that a jury
might give the plan's subjective view more weight than it deserves and that the jury might punish
the plan for its subjective parsimoniousness. Even Children's Hospital, supra, 226 Cal.App.4th
at p. 1278, acknowledges that “subjective” criteria such as “costs” are of little relevance to the
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issue of reasonable value. What is more, the marginal relevance of Kaiser's internal methodology
to the question of reasonable value means that its exclusion was not reasonably probable to alter
the jury's assessment of that value. (Masters, supra, 62 Cal.4th at p. 1064.)


V. Propriety of Denial of Costs
In its cross-appeal, Kaiser argues that the trial court erred in flatly denying its motion for costs,
seemingly on the ground that Kaiser was not the “prevailing party” because its failure to prevail
on its cross-complaint for overpayment canceled out its victory in defending against the hospitals’
claims. We independently review whether a party is entitled to costs as a matter of right (Charton
v. Harkey (2016) 247 Cal.App.4th 730, 739), and conclude that the trial court erred.


The statute governing costs expressly specifies that a “defendant” is a prevailing party entitled to
costs “where neither plaintiff nor defendant obtains any relief.” (Code Civ. Proc., § 1032, subd. (a)
(4); Zintel Holdings, LLC v. McLean (2012) 209 Cal.App.4th 431, 438.) As the hospitals concede,
this language perfectly describes Kaiser in this case. The hospitals invite us to fashion a special
exception to this statutory mandate just for cases adjudicating the “reasonable and customary
value” of emergency medical services under the Knox-Keene Act, but this is an invitation we must
decline because it is not our role to rewrite statutes. (State Dept. of Public Health v. Superior Court
(2015) 60 Cal.4th 940, 956.) Because the trial court's categorical ruling obviated the need for the
court to consider the hospitals’ multifarious objections to specific cost items requested by Kaiser,
we reverse the order denying costs and remand the proceeding on the hospitals’ motion to strike or
tax Kaiser's costs to the trial court to consider the hospitals’ objections in the first instance. (E.g.,
Ellis v. Toshiba America Information Systems, Inc. (2013) 218 Cal.App.4th 853, 887.)


End of Unpublished Text


DISPOSITION


The judgment is affirmed. The order denying costs is reversed and remanded for the trial court to
consider the hospitals’ previously raised *347  objections to specific cost items. Kaiser and Kaiser
Foundation Hospitals are entitled to their costs on the appeal and cross-appeal.


We concur:


ASHMANN-GERST, Acting P. J.


CHAVEZ, J.
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40 Cal.3d 780, 710 P.2d 907, 221 Cal.Rptr. 840
Supreme Court of California


CARMEN LOPEZ et al., Plaintiffs and Appellants,
v.


SOUTHERN CALIFORNIA RAPID TRANSIT DISTRICT, Defendant and Respondent


L.A. No. 31917.
Dec 31, 1985.


SUMMARY


Bus passengers sued a public common carrier after they received injuries during a fight between
other passengers. In 'their complaint, the passengers alleged that the bus company had failed to take
steps to protect passengers, despite knowledge that the route in question was subject to repeated
violence. The passengers also alleged that the driver in question had received specific notification
of the deteriorating situation in the bus, but had merely continued driving as usual. The trial court
sustained the bus company's demurrer without leave to amend, and entered a judgment of dismissal
on the grounds that the company was immune from liability. (Superior Court of Los Angeles
County, No. C359157, Lawrence C. Waddington, Judge.)


The Supreme Court reversed, holding that, while common carriers are not insurers of their
passengers' safety, Civ. Code, § 2100 imposes upon public as well as private carriers the duty to
use utmost care and diligence for their safe carriage. This duty, the court held, applied where the
carrier had or should have had knowledge that an assault on a passenger might occur, and the
ability, in the exercise of care, to prevent the injury. The court held that this duty might require a bus
driver to take any number of “precautionary measures” to prevent harm to passengers, including
warning unruly passengers to behave, ejecting them, and summoning police. It further held that the
relationship between a common carrier and its passengers is a “special relationship,” giving rise to
an initial duty on the part of the carrier to come to the aid of the passengers, regardless of whether
there has been detrimental reliance in a particular case, since passengers are essentially trapped on
the bus and dependent upon the driver to summon help or provide a means of escape. Gov. Code,
§ 845, which exempts public entities and public employees from liability for failure to establish or
provide sufficient police protection service did not immunize the common carrier, since none of the
“precautionary measures” which the driver might have taken constituted police services. Similarly,
the common carrier was not entitled to immunity under Gov. Code, § 815.2 and *781  Gov. Code,
§ 820.2, which immunize discretionary acts, since a driver's protection of passengers constitutes
a ministerial, rather than a discretionary act. But even if protection of passengers constituted a
discretionary act, the court held, the common carrier would not be entitled to immunity under the



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2100&originatingDoc=I65c0a99dfab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS845&originatingDoc=I65c0a99dfab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS845&originatingDoc=I65c0a99dfab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS815.2&originatingDoc=I65c0a99dfab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS820.2&originatingDoc=I65c0a99dfab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS820.2&originatingDoc=I65c0a99dfab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Lopez v. Southern Cal. Rapid Transit Dist., 40 Cal.3d 780 (1985)
710 P.2d 907, 221 Cal.Rptr. 840


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


facts pleaded in the complaint, since the driver did not exercise that discretion. The complaint
stated facts with sufficient detail to meet the general rule that statutory causes of action must be
stated with particularity. (Opinion by Grodin, J., with Mosk, Broussard, Reynoso, Lucas, JJ., and
Kaus, J., *  concurring. Separate concurring opinion by Bird, C. J.)


* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson
of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Carriers § 19--Carriers of Passengers and Baggage-- Liability for Negligence--Protection of Bus
Passengers From Others.
Civ. Code, § 2100, which requires common carriers to use the utmost care and diligence for the
safe carriage of passengers, applies to public carriers as well as to private carriers and requires
them to do all that human care, vigilance, and foresight reasonably can do under the circumstances.
The section represents a decision by the Legislature that bus drivers must act to protect passengers
from assault by fellow passengers, where the carrier has or should have had knowledge that an
assault on a passenger might occur and the ability in the exercise of its duty of care to prevent the
injury. Further, § 2100 allows for the imposition of liability on a public common carrier within
the meaning of Gov. Code, § 815, which confers statutory immunity upon government entities,
except as otherwise provided by statute.


(2)
Government Tort Liability § 2--As Governed by Statute--Statute Defining a Tort in General Terms.
In California, all government tort liability must be based on statute, although the statute providing
for liability need not be part of the Tort Claims Act itself, nor must the statute provide on its face
that it is applicable to public entities. Rather, a liability is deemed provided by statute if a statute
defines the tort in general terms.


(3)
Carriers § 16--Carriers of Passengers and Baggage--Duty to Carry and Accommodate Passengers--
Special Relationship Between Carrier and Passengers.
The relationship between a common carrier *782  and its passengers is a special relationship
giving rise to a duty on the part of the carrier to protect its passengers from assault by fellow
passengers (disapproving Taeleifi v. Southern Cal. Rapid Transit Dist. (1982) 130 Cal.App.3d 366
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[181 Cal.Rptr. 697], to the extent it can be read to hold that a bus driver's only duty to passengers
is to drive the bus and collect the fares). Passengers have no control over who is admitted on the
bus, and, if trouble arises, are wholly dependent on the bus driver to summon help or to provide
a means of escape. These characteristics of buses are conducive to outbreaks of violence between
passengers, and at the same time significantly limit the means by which passengers can protect
themselves from assault by fellow passengers, thereby giving rise to the special relationship.
(Disapproving Hernandez v. Southern California Rapid Transit Dist. (1983) 142 Cal.App.3d 1063
[191 Cal.Rptr. 436], to the extent it holds that there is no special relationship between a public
carrier and its passengers giving rise to a duty on the part of the carrier to protect its passengers
from assaults by fellow passengers.)


(4)
Carriers § 20--Carriers of Passengers and Baggage--Carriers' Defenses-- Police Protection
Statutory Immunity.
Gov. Code, § 845, which exempts public entities and public employees from liability for failure
to establish a police department, protection service, or sufficient police protection service, did not
immunize a public common carrier from liability for purposes of a demurrer, where passengers
injured by a fight among other passengers alleged that the carrier knew that the particular bus
line was subject to frequent violence, but did nothing to insure passenger security, and that the
driver, who had specific notice of the violence occurring on his bus at the time, continued driving
normally. None of the precautionary measures the driver might have taken, including warning
passengers to behave, ejecting passengers, or summoning police, constitute “police services,” and
thus § 845 did not apply.


(5)
Government Tort Liability § 5--Grounds for Relief--As Dependent on Liability of Employee--
Discretionary Activities--Public Bus Driver's Failure to Protect Passengers.
An individual public bus driver's decision concerning what form of protective action to take in
a particular case does not rise to the level of a governmental decision and thus demand judicial
restraint. Rather, it is a kind of ministerial, operational action taken to implement the Legislature's
basic policy decision, and is thus not immunized by Gov. Code, § 820.2, which renders a public
employee immune from liability resulting from an act or omission resulting from the exercise of
discretion. *783


(6)
Carriers § 20--Carriers of Passengers and Baggage--Carrier's Defenses-- Immunity--Bus Driver's
Discretion.
Even if a public bus driver's decision concerning what type of action to take to protect passengers
could be considered discretionary, Gov. Code, § 820.2, which immunizes public employees from
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liability for injuries resulting from acts or omissions resulting from the exercise of discretion could
not form the basis of a demurrer to the complaint of passengers allegedly injured when a bus driver
continued driving normally despite a fight on the bus between other passengers, since that section
could not immunize the driver, who, under the facts as pleaded by plaintiffs, did not exercise that
discretion.


[See Cal.Jur.3d, Carriers, § 99; Am.Jur.2d, Carriers, § 1143.]


(7)
Government Tort Liability § 24--Actions--Pleading--Negligence-- Statutory Cause of Action--
Particularity.
Plaintiffs' complaint alleging that they were passengers on a bus of a public common carrier
which knew that assaults regularly occurred on the particular bus route, that the bus driver had
been specifically notified of a violent argument among the passengers, and that the bus driver, in
response, did absolutely nothing, alleged facts, which, if true, would give rise to a duty of care, and
was sufficiently detailed to state a cause of action in conformity with the general rule requiring that
statutory causes of action (here, an action under the Tort Claims Act) be stated with particularity.


COUNSEL
Mohi & Glasman and Steven L. Mazza for Plaintiffs and Appellants.
Mavridis, Conway & Sheehan, Michael Booser and Marc J. Poster for Defendant and Respondent.


GRODIN, J.


The issue presented in this case is whether the Southern California Rapid Transit District (RTD),
a public corporation, has a duty to protect passengers aboard its buses from assaults by fellow
passengers. We conclude that RTD does owe such a duty to its passengers and that RTD is not
immune from liability under the facts alleged in plaintiffs' complaint. *784  We therefore hold
that the trial court erred in sustaining RTD's demurrer, and reverse the judgment of dismissal.


I.
Plaintiffs Carmen and Carla Lopez, Yolanda and Jose de Dios and Zenaida Arce brought this action
against RTD for injuries they received when a fight broke out among passengers on board an RTD
bus. Plaintiffs' first amended complaint alleges the following facts which, for purposes of this
appeal, are deemed admitted. (Thompson v. County of Alameda (1980) 27 Cal.3d 741, 746 [167
Cal.Rptr. 70, 614 P.2d 728, 12 A.L.R.4th 701].)


RTD is a public corporation engaged as a common carrier in the business of transporting members
of the general public. While plaintiffs were on board an RTD bus as fare-paying passengers, a group
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of juveniles began harassing other passengers and a “violent argument” ensued. The bus driver
was notified of the “altercation” but “failed to take any precautionary measures, and continued
to operate the said bus.” The argument eventually escalated into a “violent physical fight” and
plaintiffs were injured.


Plaintiffs allege that RTD “so negligently operated, owned, maintained, supervised, entrusted,
inspected, controlled and drove the bus so as to allow the passengers involved in the violent
argument to engage in a violent physical fight,” and that plaintiffs were injured as a direct and
proximate result of RTD's negligence. Plaintiffs further allege that there was a history of violent
and assaultive conduct by passengers on this particular bus route, that violent incidents occurred
daily or weekly, and that RTD was fully aware of this history of violence and the risk posed to
passengers riding its buses. 1


1 All of these allegations are contained in the complaint under the claims of Carmen Lopez.
Although many of these allegations are incorporated by reference into the separate claims
of the other four plaintiffs, certain other allegations essential to state a cause of action are
not incorporated by reference, apparently due to the inadvertence of counsel. On remand,
plaintiffs will have the opportunity to amend the complaint.


RTD demurred to plaintiffs' first amended complaint, alleging that the complaint failed to state
facts sufficient to constitute a cause of action and was fatally uncertain. In its points and authorities
accompanying the demurrer, RTD argued that it had no duty to protect passengers from assaults
by fellow passengers and that it was immune from liability under Government Code sections 845,
820.2 and 815.2, subdivision (b). The trial court sustained RTD's demurrer without leave to amend
and entered an order of dismissal on the grounds that “RTD, a public entity, is immune from
liability under the facts of this case.” *785


II.
Since “the applicability of a statutory immunity does not even arise until it is determined that a
defendant otherwise owes a duty of care to the plaintiff” (Davidson v. City of Westminster (1982)
32 Cal.3d 197, 201-202 [185 Cal.Rptr. 252, 649 P.2d 894]), we first consider whether RTD has a
duty to protect its passengers from assaults by fellow passengers.


Civil Code section 2100 provides: “A carrier of persons for reward must use the utmost care and
diligence for their safe carriage, must provide everything necessary for that purpose, and must
exercise to that end a reasonable degree of skill.” (1a), ( 2)(See fn. 2.) The duty imposed by section
2100 applies to public carriers as well as private carriers and requires them to do all that human
care, vigilance, and foresight reasonably can do under the circumstances. (Acosta v. Southern Cal.
Rapid Transit Dist. (1970) 2 Cal.3d 19, 27 [84 Cal.Rptr. 184, 465 P.2d 72].) 2  Common carriers are
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not, however, insurers of their passengers' safety. Rather, the degree of care and diligence which
they must exercise is only such as can reasonably be exercised consistent with the character and
mode of conveyance adopted and the practical operation of the business of the carrier. (Valente
v. Sierra Railway Co. (1910) 158 Cal. 412, 416-417 [111 P. 95]; Finley v. City & County of S.F.
(1952) 115 Cal.App.2d 116, 120 [251 P.2d 687]; 11 Cal.Jur.3d, Carriers, § 63, p. 426.)


2 Government Code section 815 provides in part that, “Except as otherwise provided by statute:
(a) A public entity is not liable for an injury, whether such injury arises out of an act or
omission of the public entity or a public employee or any other person.” (Italics added.)
Thus, in California, all government tort liability must be based on statute (Duarte v. City
of San Jose (1980) 100 Cal.App.3d 648, 653 [161 Cal.Rptr. 140]). However, the statute
providing for liability need not be part of the Tort Claims Act itself. (Gov. Code, § 811.8;
Williams v. Horvath (1976) 16 Cal.3d 834, 838 [129 Cal.Rptr. 453, 548 P.2d 1125]; Van
Alstyne, Cal. Government Tort Liability Practice (Cont.Ed.Bar 1980) § 2.8, p. 39.) Nor must
the statute provide on its face that it is applicable to public entities. “Rather, a liability is
deemed 'provided by statute' if a statute defines the tort in general terms.” (Levine v. City of
Los Angeles (1977) 68 Cal.App.3d 481, 487 [137 Cal.Rptr. 512]; see also Nestle v. City of
Santa Monica (1972) 6 Cal.3d 920, 933 [101 Cal.Rptr. 568, 496 P.2d 480]; and Van Alstyne,
Cal. Government Tort Liability Practice, supra, at p. 38.) Although we applied Civil Code
section 2100 to RTD in Acosta v. Southern California Rapid Transit District, supra, we
did not expressly address whether section 2100 “otherwise provide[s]” for the liability of a
public entity within the meaning of Government Code section 815. We now expressly hold
that Civil Code section 2100 does so provide.


It has been held that the duty imposed upon carriers by Civil Code section 2100 includes a
duty to protect passengers from assaults by fellow passengers. ( Terrell v. Key System (1945) 69
Cal.App.2d 682, 686 [159 Cal.Rptr. 704].) In Terrell, a number of boisterous and quarrelsome
passengers were engaged in a crap game on board defendant's train. 3  An argument erupted, *786
a “general melee ensued,” and the plaintiff was knocked off the moving train, suffering serious
injury. No effort was made by the conductor, or any other employee of the carrier, to stop the crap
game, control the boisterous conduct of the drunken participants or maintain order in any way.
Reversing a judgment of nonsuit, the court held: “We can see no reason not to apply the rule of
Civil Code section 2100 that 'A carrier of persons for reward must use utmost care and diligence for
their safe carriage' to the recognized duty of a carrier to protect a passenger from assaults by fellow
passengers. [ para. ] This duty can only arise if in the exercise of the required degree of care the
carrier has or should have knowledge of conditions from which it may reasonably be apprehended
that an assault on a passenger may occur [citations], and has the ability in the exercise of that
degree of care to prevent the injury [citations]” (69 Cal.App.2d at p. 686). The court concluded
that “it was a jury question whether the conductor, with notice of the boisterous and vituperative
conduct of the drunken crap shooters engaged in the particular game, should not have taken some
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steps to maintain or restore order before tempers got so far out of control that he was powerless to
prevent the injury which occurred to plaintiff.” ( Id., at p. 688.)


3 Unlike RTD, the defendant in Terrell was a private carrier. As we shall explain, however,
this distinction is not controlling.


The holding of Terrell is supported by the overwhelming weight of authority. Virtually all courts
and all commentators who have considered the issue have concluded that a common carrier's duty
to its passengers includes a duty to protect them from assaults by fellow passengers. (See, e.g.,
McPherson v. Tamiami Trail Tours, Inc. (5th Cir. 1967) 383 F.2d 527, 531 [applying Georgia
law]; McCoy v. Chicago Transit Authority (1977) 69 Ill.2d 280 [13 Ill.Dec. 690, 371 N.E.2d 625,
627-628]; Jackson v. Bi-State Transit System (Mo. App. 1977) 550 S.W.2d 228, 232; Wesley v.
Greyhound Lines, Inc. (1980) 47 N.C.App. 680 [268 S.E.2d 855, 859-860]; Green Bus Lines v.
Ocean Accident & Guaranty Corp. (1942) 287 N.Y. 309 [39 N.E.2d 251, 253, 162 A.L.R. 241];
Mangini v. Southeastern Pennsylvania Transp. Au. (1975) 235 Pa.Super. 479 [344 A.2d 621, 623];
Hanback v. Seaboard Coastline Railroad (D.S.C. 1975) 396 F.Supp. 80, 86; City of Dallas v.
Jackson (Tex. 1970) 450 S.W.2d 62, 63; Rest.2d Torts, § 314A, § 315, com. c. at p. 123; Prosser
& Keeton, Torts (5th ed. 1984) § 56, p. 383; 3 Michie on Carriers (1915) § 2553, p. 2015.) And
in most jurisdictions, courts have imposed the same high duty of care in this regard that common
carriers owe to their passengers generally. ( Terrell, supra, 69 Cal.App.2d at p. 685; 14 Am.Jur.2d,
Carriers, § 1065, p. 487; 3 Michie on Carriers, supra, § 2553, p. 2016; but cf. Rodriguez v. New
Orleans Public Serv., Inc. (La. 1981) 400 So.2d 884, 887.)


RTD urges that, even if private carriers have a duty to protect passengers from assaults by fellow
passengers, this duty should not be imposed upon public carriers. First, noting that it operates some
220 bus lines over an *787  area of 2,200 square miles with approximately 2,000 buses in service
during peak hours, RTD contends that, “To impose [upon it] the costs of trying to prevent third-
party assaults would create a colossal financial burden on the District.” RTD argues that “[n]othing
short of an armed security force could be expected to effectively curb criminal violence” on board
its buses.


Even if budgetary constraints alone were sufficient reason to exempt a public carrier from the duties
imposed upon private carriers (cf. Thompson v. County of Alameda, supra, 27 Cal.3d 741, 750), we
do not find RTD's argument persuasive. Contrary to RTD's contention, the cost and feasibility of
providing an armed security force is not the issue here. Rather, the issue before us is a more general
one: whether RTD, as a public carrier, has a duty to use utmost care and diligence—whatever that
may require in a particular case—to protect its passengers from assaults by fellow passengers.


Finding such a duty to exist is not the functional equivalent of finding a duty to provide an armed
security guard on every bus. There are a number of actions a carrier might take short of placing
an armed guard on each bus which, in a given case, might be sufficient to meet the duty imposed
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by Civil Code section 2100. For instance, where the disorderly conduct of certain passengers
threatens the safety of others, the bus driver (subject, of course, to reasonable concern for his
own safety), might warn the unruly passengers to quiet down or get off the bus (see, e.g., City of
Dallas v. Jackson, supra, 450 S.W.2d at p. 63; La Sota v. Philadelphia Transp. Co. (1966) 421
Pa. 386 [219 A.2d 296, 299]); alert the police and summon their assistance (see, e.g., Mangini
v. Southeastern Pennsylvania Transp. Au., supra, 344 A.2d at p. 623; Rodriguez v. New Orleans
Public Serv., Inc., supra, 400 So.2d at p. 888); or, if necessary, eject the unruly passengers (Civ.
Code, § 2188). 4  Carriers could provide radio communication between the bus driver and local
police or bus headquarters to enable the driver to call for assistance when needed, and buses could
be equipped with alarm lights (Veh. Code, § 25275.5) to alert nearby police or carrier personnel
of *788  criminal activity taking place on board the bus. Bus drivers, especially those on routes
with a history of criminal activity, could be trained to recognize and deal with potentially volatile
situations.


4 RTD relies on Taeleifi v. Southern Cal. Rapid Transit Dist. (1982) 130 Cal.App.3d 366
[181 Cal.Rptr. 697] to support its argument that bus drivers have no duty to take any
action to protect passengers from assaults by fellow passengers. In Taeleifi, the plaintiff's
complaint alleged that a “dangerous condition” existed aboard defendant's buses by virtue
of the fact that defendant permitted “violent hoodlums, derelicts and other such individuals”
to ride its buses. Having concluded that the complaint failed to state a cause of action
under Government Code section 835 (imposing liability for injuries caused by a dangerous
condition of public property), the court added in dictum that, to the extent the complaint
alleged defendants had a duty to prevent criminal assailants from boarding its buses in the
first place, “we note that public policy militates against the imposition of such a duty” (130
Cal.App.3d at p. 369). Because no such duty is alleged in the complaint before us, we express
no views on the matter. However, to the extent Taeleifi can be read to hold that a bus driver's
only duty to passengers is to “drive the bus and collect fares” (130 Cal.App.3d at p. 369),
it is disapproved.


We do not mean to suggest that these are the only actions a carrier need take to meet its duty to
passengers or that, in a particular case, a carrier will necessarily breach its duty if it fails to take
any or all of these actions. The point is simply that there are a number of “precautionary measures”
a public carrier might take which would impose little, if any, financial burden upon the district.
Thus, we cannot agree with RTD that application of the duty imposed by Civil Code section 2100
will necessarily “create a colossal financial burden on the District.”


RTD next argues that, whatever the duties of a private carrier, a public carrier has no duty to protect
passengers from third-party assaults absent the existence of a “special relationship.” 5  RTD cites
our recent decision in Williams v. State of California (1983) 34 Cal.3d 18 [192 Cal.Rptr. 233, 664
P.2d 137], for the proposition that “a public entity is deemed to stand in a 'special relationship'
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with members of the public only where the entity voluntarily assumes a protective role and induces
reliance on its actions.” Since no such detrimental reliance is alleged in this case, RTD argues, it
had no duty to protect plaintiffs. RTD misconstrues our holding in Williams.


5 “As a general rule, one owes no duty to control the conduct of another, nor to warn those
endangered by such conduct. Such a duty may arise, however, if '(a) a special relationship
exists between the actor and the third person which imposes a duty upon the actor to control
the third person's conduct, or (b) a special relationship exists between the actor and the other
which gives the other a right to protection' [citations].” ( Davidson v. City of Westminster,
supra, 32 Cal.3d at p. 203.)


The issue in Williams was whether a highway patrolman who comes to the aid of an injured or
stranded motorist has an affirmative duty to secure information or preserve evidence for civil
litigation between the motorist and third parties. In discussing the scope of a police officer's duties,
we stated: “[A]lthough 'no special relationship may exist between members of the California
Highway Patrol and the motoring public generally, ...”' a special relationship giving rise to an
affirmative duty on behalf of the police officer may nonetheless arise when the police officer
“voluntarily assumes a protective duty toward a certain member of the public and undertakes action
on behalf of the member, thereby inducing reliance.” (34 Cal.3d at p. 24.)


Our statement in Williams was essentially a particularized application of the “good Samaritan”
doctrine which provides that a “volunteer who, having no initial duty to do so, undertakes to come
to the aid of another ... is under a duty to exercise due care in performance and is liable if (a) his
*789  failure to exercise such care increases the risk of such harm, or (b) the harm is suffered
because of the other's reliance upon the undertaking” ( Williams, 34 Cal.3d at p. 23, italics added).
(3) Implicit in our discussion in Williams is the recognition that some relationships by their very
nature are “special” ones giving rise to an “initial duty” to come to the aid of others, regardless
of whether there has been detrimental reliance in a particular case. The relationship between a
common carrier and its passengers is just such a special relationship, as is the relationship between
an innkeeper and his or her guests, between a possessor of land and those who enter in response
to the landowner's invitation and between a psychiatrist and his or her patients. (Peterson v. San
Francisco Community College Dist. (1984) 36 Cal.3d 799, 806 [205 Cal.Rptr. 842, 685 P.2d 1193];
Tarasoff v. Regents of University of California (1976) 17 Cal.3d 425, 436 [131 Cal.Rptr. 14, 551
P.2d 334, 83 A.L.R.3d 1166]; Rest.2d Torts, § 314A, § 315, com. c. at p. 123; Prosser & Keeton,
supra, § 56, p. 383.)


Indeed, the special relationship between a carrier and its passengers is even greater than that
between other types of businesses and their customers who come on to the “premises” for business
purposes. As Justice Johnson noted in his opinion for the Court of Appeal in this case, bus
passengers are “sealed in a moving steel cocoon.” Large numbers of strangers are forced into
very close physical contact with one another under conditions that often are crowded, noisy, and
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overheated. At the same time, the means of entering and exiting the bus are limited and under
the exclusive control of the bus driver. Thus, passengers have no control over who is admitted
on the bus and, if trouble arises, are wholly dependent upon the bus driver to summon help or
provide a means of escape. These characteristics of buses are, at the very least, conducive to
outbreaks of violence between passengers and at the same time significantly limit the means by
which passengers can protect themselves from assaults by fellow passengers. 6  We believe these
characteristics of public transportation, along with the duty of utmost care and diligence imposed
by Civil Code section 2100, provide a more than ample basis for finding a special relationship
between common carriers and their passengers.


6 For this reason, we disagree with the holding of the Louisiana, Supreme Court in Rodriguez
v. New Orleans Public Serv., Inc., supra, 400 So.2d at page 887, that there is a “lack of any
connexity between transportation by public carriers and batteries upon passengers” sufficient
to justify imposing a duty of utmost care (as opposed to a duty of reasonable care) upon
carriers to protect passengers from third-party assaults.


Contrary to RTD's assertion, there is nothing anomalous about finding this kind of special
relationship between a common carrier and its passengers when no such relationship has been
found to exist between police officers and members of the general public. In contrast to a police
officer's *790  generalized duty to the public as a whole, common carriers have a specific statutory
duty to provide for the safe carriage of those specific individuals who have accepted the carrier's
offer of transportation and have put their safety, and even their lives, in the carrier's hands.


RTD relies heavily on Hernandez v. Southern California Rapid Transit Dist. (1983) 142
Cal.App.3d 1063 [191 Cal.Rptr. 436], to support its assertion that no special relationship exists
between RTD and its passengers. In Hernandez, a passenger on board defendant's bus was shot
and killed by a fellow passenger, following a loud and boisterous argument. In holding that the
trial court properly sustained defendant's demurrer, the court held that the plaintiff (the deceased's
mother), “did not, and cannot, allege the existence of a 'special relationship' that would take
her cause of action outside the breadth of Government Code section 845.” ( Id., at p. 1067, fn.
omitted.) The court in Hernandez apparently was under the mistaken belief that the existence of a
special relationship was controlling on the issue of immunity and that where “there exists a 'special
relationship' between the public entity and plaintiff, liability may be imposed irrespective of any
grant of immunity set forth in Government Code section 845.” ( Id., at p. 1067, citations omitted.)
The fallacy of this position was exposed in Whitcombe v. County of Yolo (1977) 73 Cal.App.3d
698 [141 Cal.Rptr. 189], in which Justice Reynoso, writing for the Court of Appeal, emphasized
that the concept of “special relationship” pertains to the issue of duty and that duty “is only a
threshold issue, beyond which remains the immunity barriers. ...” (73 Cal.App.3d at p. 706; see
also Williams, supra, 34 Cal.3d at pp. 22-23; Davidson, supra, 32 Cal.3d at pp. 201-202.)
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It is unclear to what extent the Hernandez court's finding of no special relationship was based on
its misunderstanding of the effect a contrary finding might have on the issue of immunity. In any
event, to the extent Hernandez holds there is no special relationship between a public carrier and
its passengers giving rise to a duty on the part of the carrier to protect its passengers from assaults
by fellow passengers, Hernandez is disapproved. 7  *791


7 We note that the high duty of care owed by private carriers to protect passengers from
third-party assaults has been applied to public carriers by a number of courts in other
jurisdictions (see, e.g., McCoy v. Chicago Transit Authority, supra, 371 N.E.2d 625; Mangini
v. Southeastern Pennsylvania Transp. Au., supra, 344 A.2d 621; City of Dallas v. Jackson,
supra, 450 S.W.2d 62). We are aware of only one state in which a court has expressly held
that public carriers have no duty to protect their passengers from assaults by any third parties.
In Weiner v. Metropolitan Transp. Authority (1982) 55 N.Y.2d 175 [448 N.Y.S.2d 141, 433
N.E.2d 124], the New York high court held that, “The New York City Transit Authority
owes no duty to protect a person on its premises from assault by a third person, absent
facts establishing a special relationship between the authority and the person assaulted” (433
N.E.2d at p. 125). Weiner is of little assistance to us for several reasons.
First, notwithstanding the court's use of “duty” language, its holding appears to have been
based on immunity grounds (433 N.E.2d at pp. 125, 127). Second, in holding that no duty
existed “absent facts establishing a special relationship,” the New York court apparently had
in mind the kind of “special relationship” that can arise between police officers and individual
members of the public when the officer assumes a protective role and induces reliance on the
part of the injured individual. (See Weiner court's reference at p. 126 to Florence v. Goldberg
(1978) 44 N.Y.2d 189 [404 N.Y.S.2d 583, 375 N.E.2d 763] and Schuster v. City of New
York (1958) 5 N.Y.2d 75 [180 N.Y.S.2d 265, 154 N.E.2d 534]; see also bar david v. NYCTA
(1983) 97 App.Div.2d 353 [467 N.Y.S.2d 360, 361].) As we have explained, this analysis
applies only where there does not already exist a special relationship between the parties
(like that between a carrier and its passengers) giving rise to an “initial duty” to act. Third,
Weiner did not involve an assault on a passenger by a fellow passenger aboard a bus. Rather,
the plaintiff in Weiner was attacked by an unidentified man on the steps leading into the
defendant's subway station.
In Ammirati v. New York City Transit Authority (1983) 117 Misc.2d 213 [457 N.Y.S.2d 738],
a New York intermediate appellate court relied on Weiner in holding that the New York
Transit Authority has no duty to install shatterproof glass on its trains to protect passengers
from rocks thrown by third persons from outside the train. Noting that “[i]t may be contended
that Weiner is based upon the general rule that defendant should be immune from liability in
cases involving 'the allocation of police resources to protection from criminal wrongdoing,”'
the Ammirati court nonetheless held that Weiner “effectively immunized defendant from
liability in any case where a passenger is attacked by a third party ...” (457 N.Y.S.2d at p.
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741). We do not read Weiner as broadly as the Ammirati court and, in any event, do not find
the New York cases persuasive.


(1b) In summary, we hold that Civil Code section 2100 imposes upon all common carriers—public
or private—a duty of utmost care and diligence to protect their passengers from assaults by fellow
passengers. We reiterate, however, that carriers are not insurers of their passenger's safety and will
not automatically be liable, regardless of the circumstances, for any injury suffered by a passenger
at the hands of a fellow passenger. Rather, a carrier is liable for injuries resulting from an assault by
one passenger upon another only where, in the exercise of the required degree of care, the carrier
has or should have knowledge from which it may reasonably be apprehended that an assault on a
passenger may occur, and has the ability in the exercise of that degree of care to prevent the injury.
( Terrell, supra, 69 Cal.App.2d at p. 686.)


III.
RTD argues that even if it has a duty to protect passengers from assaults by fellow passengers, it is
immune from liability under the facts alleged in plaintiffs' complaint. Plaintiffs' complaint alleges
that, after being notified of the “violent argument” among passengers, the bus driver “failed to take
any precautionary measures and continued to operate the said bus” and that, by their negligence,
RTD and the bus driver “allow[ed] the passengers involved in the violent argument to engage in
a violent physical fight.” RTD first argues these allegations amount to a claim that RTD failed
to provide police protection to plaintiffs and that the complaint therefore fails to state a cause of
action because Government Code section 845 immunizes RTD from liability for failure to provide
police services. *792


Government Code section 845 provides: “Neither a public entity nor a public employee is liable
for failure to establish a police department or otherwise provide police protection service or, if
police protection service is provided, for failure to provide sufficient police protection service.”


The Law Revision Commission comment to Government Code section 845 explains the policy
considerations underlying that section: “This section grants a general immunity for failure to
provide police protection or for failure to provide enough police protection. Whether police
protection should be provided at all, and the extent to which it should be provided, are political
decisions which are committed to the policy-making officials of government. To permit review of
these decisions by judges and juries would remove the ultimate decision-making authority from
those politically responsible for making the decisions.” As we recently explained in Peterson v.
San Francisco Community College District, supra, 36 Cal.3d at page 815, the immunity provided
in section 845 “is meant to protect the budgetary and political decisions which are involved in
hiring and deploying a police force.”
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Contrary to RTD's assertion, section 845 is not implicated here. Plaintiffs' complaint does not
allege, nor do plaintiffs argue that RTD was negligent in failing to provide police personnel or
armed guards on board its buses. (Cf. Peterson, supra, 36 Cal.3d at p. 814.) Rather, the gravamen
of plaintiffs' complaint is that the bus driver, who was already hired by RTD and was present on the
scene and aware of the violent disturbance, did absolutely nothing to protect plaintiffs, but simply
continued to drive the bus as if nothing was wrong.


As we have explained, the duty imposed by Civil Code section 2100 might require a bus
driver to take any number of “precautionary measures” to prevent harm to passengers, such as
warning unruly passengers to behave, ejecting those who refuse to behave, and summoning the
assistance of police. None of these “precautionary measures” involve the kind of “budgetary
and political decisions which are involved in hiring and deploying a police force.” Nor do they
constitute “police services” under any common understanding of that term. The fact that certain
“precautionary measures” would have the effect of protecting passengers from criminal assaults
does not transform them into “police protection services.”


It is well established that the allegations of a complaint must be liberally construed with a view
to attaining substantial justice between the parties (Code Civ. Proc., § 452; King v. Central
Bank (1977) 18 Cal.3d 840, 843 [135 Cal.Rptr. 771, 558 P.2d 857]). We have also held that,
“in governmental tort cases 'the rule is liability, immunity is the exception' .... *793  Unless the
Legislature has clearly provided for immunity, the important societal goal of compensating injured
parties for damages caused by willful or negligent acts must prevail.” (Ramos v. County of Madera
(1971) 4 Cal.3d 685, 692 [94 Cal.Rptr. 421, 484 P.2d 93], citations omitted.)


(4) With these principles in mind, we conclude that Government Code section 845 does not
immunize RTD from liability under the facts alleged in plaintiffs' complaint. 8  Therefore, to the
extent the trial court's ruling sustaining RTD's demurrer was based on Government Code section
845, it was erroneous.


8 Because plaintiffs do not allege that RTD was negligent in failing to provide security guards
on board its buses, we need not, and do not decide whether Government Code section 845
necessarily immunizes a public carrier from liability where a plaintiff's negligent action is
based on an allegation that the carrier breached its duty under Civil Code section 2100 by
failing to provide security guards on its buses.


RTD next argues that, to the extent plaintiffs' complaint is based on the bus driver's failure to take
protective action, it fails to state a cause of action because the bus driver is immune from liability
under Government Code section 820.2 and, hence under Government Code section 815.2, 9  RTD is
also immune. Section 820.2 provides: “Except as otherwise provided by statute, a public employee
is not liable for an injury resulting from his act or omission where the act or omission was the result
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of the exercise of the discretion vested in him, whether or not such discretion be abused.” RTD
argues that a bus driver's decision whether, and in what way to intervene in an altercation between
passengers is a discretionary decision giving rise to the immunity provided in section 820.2.


9 Government Code section 815.2, subdivision (b), provides: “Except as otherwise provided
by statute, a public entity is not liable for an injury resulting from an act or omission of an
employee of the public entity where the employee is immune from liability.”


In Johnson v. State of California (1968) 69 Cal.2d 782 [73 Cal.Rptr. 240, 447 P.2d 352], this
court rejected a purely semantic approach to determining whether a given act is discretionary or
ministerial, noting that any act, no matter how ministerial, involves some degree of “discretion”
and judgment in the literal sense of those words (69 Cal.2d at pp. 787-788). Instead, the Johnson
court looked to the policy considerations underlying the grant of immunity for discretionary
acts. The court concluded that section 820.2 confers immunity only with respect to those “basic
policy decisions” which have been committed to coordinate branches of government, and does
not immunize government entities from liability for subsequent ministerial actions taken in the
implementation of those basic policy decisions ( id., at pp. 793-797). This distinction is sometimes
characterized as that between the “planning” and the “operational” levels of decision-making (
id., at p. 794). *794


Even if RTD were correct in asserting that a bus driver's decision whether to protect passengers
from third-party assaults is a “basic policy decision,” this decision has already been made by the
Legislature in enacting Civil Code section 2100 and in authorizing RTD to conduct business as a
common carrier. (1c) Section 2100, in essence, represents a decision by the Legislature that bus
drivers must act to protect passengers from assaults by fellow passengers, at least to the extent
required by the exercise of utmost care and diligence and consistent with their personal safety.


(5) Furthermore, an individual bus driver's decision concerning what form of protective action to
take in a particular case simply does not “rise to the level of governmental decisions calling for
judicial restraint” ( Johnson, 69 Cal.2d at p. 797). Rather, it is the kind of ministerial, “operational”
action taken to implement the Legislature's basic policy decision, that is not immunized by
Government Code section 820.2. The fact that in a particular case a bus driver might have
alternative courses of action from which to choose and this choice might involve a certain degree
of judgment, does not elevate the driver's decision to the level of “basic policy.” (See, e.g., Tarasoff
v. Regents of University of California, supra, 17 Cal.3d at p. 445; Johnson, supra, 69 Cal.2d at
p. 788.)


(6) Moreover, even if a bus driver's decision concerning what kind of protective action to take
could be considered a “discretionary” one, it would be improper to sustain RTD's demurrer on the
basis of Government Code section 820.2. Section 820.2 provides immunity only for the acts or
omissions that are “the result of the exercise of the discretion” vested in a public employee (italics
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added). Therefore, the court in Johnson held that to avail itself of the discretionary immunity
provided by section 820.2, a public entity must prove that the employee, in deciding to perform (or
not to perform) the act which led to plaintiff's injury, consciously exercised discretion in the sense
of assuming certain risks in order to gain other policy objectives. “[T]o be entitled to immunity the
state must make a showing that such a policy decision, consciously balancing risks and advantages,
took place. The fact that an employee normally engages in 'discretionary activity' is irrelevant if, in
a given case, the employee did not render a considered decision” (69 Cal.3d at pp. 794-795, fn. 8).
Such a showing was not and could not have been made by RTD at the demurrer stage. (See Holman
v. State of California (1975) 53 Cal.App.3d 317, 337 [124 Cal.Rptr. 773]; Biggers v. Sacramento
City Unified Sch. Dist. (1972) 25 Cal.App.3d 269, 274-275 [101 Cal.Rptr. 706]; Elton v. County
of Orange (1970) 3 Cal.App.3d 1053, 1058 [84 Cal.Rptr. 27]; cf. Roseville Community Hosp. v.
State (1977) 74 Cal.App.3d 583 [141 Cal.Rptr. 593]). It therefore would be error to sustain RTD's
demurrer based on Government Code section 820.2. *795


In sustaining RTD's demurrer, the trial court held that “RTD, a public entity, is immune from
liability under the facts of this case.” Since we conclude that neither Government Code section
845 nor 820.2 immunizes RTD from liability under the facts alleged in plaintiffs' complaint, we
hold that the trial court erred in sustaining RTD's demurrer and dismissing plaintiffs' action on the
grounds that RTD was immune from liability.


IV.
Finally, RTD argues that, independent of the substantive issues of duty and immunity, plaintiffs'
first amended complaint is fatally defective because it fails to allege with particularity what the
bus driver could have and should have done to protect plaintiffs from injury.


(7) Ordinarily, negligence may be pleaded in general terms and the plaintiff need not specify the
precise act or omission alleged to constitute the breach of duty. (3 Witkin, Cal. Procedure (2d ed.
1971) §§ 465, 466, pp. 2119-2120.) However, because under the Tort Claims Act all governmental
tort liability is based on statute, the general rule that statutory causes of action must be pleaded
with particularity is applicable. Thus, “to state a cause of action against a public entity, every fact
material to the existence of its statutory liability must be pleaded with particularity.” (Peter W.
v. San Francisco Unified Sch. Dist. (1976) 60 Cal.App.3d 814, 819 [131 Cal.Rptr. 854]; see also
Shields v. County of San Diego (1984) 155 Cal.App.3d 103, 113 [202 Cal.Rptr. 30]; Mittenhuber
v. City of Redondo Beach (1983) 142 Cal.App.3d 1, 5 [190 Cal.Rptr. 694]; Susman v. City of Los
Angeles (1969) 269 Cal.App.2d 803, 809 [75 Cal.Rptr. 240]; Van Alstyne, Cal. Government Tort
Liability Practice, supra, § 5.77, p. 569. supp. 96.)


Plaintiffs' complaint clearly meets the requirement of specific pleading with respect to the
existence of a duty of care. Plaintiffs allege that RTD is a common carrier, that plaintiffs were
passengers on board one of RTD's buses, that RTD knew assaults regularly occurred on this bus
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route, and that the bus driver had been specifically notified that a violent argument had erupted
among the passengers. These facts, if true, give rise to a duty of care on behalf of RTD to protect
plaintiffs from assaults by fellow passengers.


Similarly, although plaintiffs' complaint does not allege what specific action they believe RTD
should have taken to protect them from injury, the gravamen of the complaint falls outside the
scope of the statutory immunity provisions. Plaintiffs allege that the bus driver, after being notified
that a violent argument was taking place, did absolutely nothing to maintain order *796  or protect
passengers from injury, but simply continued to drive the bus as if nothing was wrong. Under the
circumstances, plaintiffs have pled “facts sufficient to show [their] cause of action lies outside the
breadth of any applicable statutory immunity.” (Keyes v. Santa Clara Valley Water Dist. (1982)
128 Cal.App.3d 882, 885-886 [180 Cal.Rptr. 586].)


V.
In summary, we hold that RTD has a duty of utmost care and diligence to protect its passengers
from assaults by fellow passengers and that RTD is not immune from liability under the facts
alleged in plaintiffs' complaint. We emphasize that our holding is a limited one. We do not hold
that RTD breached its duty to plaintiffs nor that Government Code sections 845 and 820.2 will
necessarily be inapplicable to the facts of this case as those facts unfold during discovery and at
trial. We hold only that plaintiffs' complaint alleges facts sufficient to establish the existence of
a duty and that the facts alleged do not implicate sections 845 and 820.2 in such a way as to bar
plaintiffs from bringing this action.


The judgment dismissing plaintiffs' complaint is reversed. On remand, plaintiffs shall be given the
opportunity to amend their complaint. 10


10 See footnote 1, ante, at page 784.


Mosk, J., Broussard, J., Reynoso, J., Lucas, J., and Kaus, J., *  concurred.
* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson


of the Judicial Council.


BIRD, C. J.


I would adopt as my own the very fine opinion of Justice Earl Johnson in the Court of Appeal.
It follows: †
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† Brackets together, in this manner [ ], are used to indicate deletions from the opinion of the
Court of Appeal; brackets enclosing material (other than the editor's parallel citations) are
used to denote insertions or additions by this court. Double brackets are used to denote
brackets in the original.


This case presents a difficult and important issue. Because the Southern California Rapid Transit
District [hereafter RTD] is a public corporation, must the victims of criminal violence on board its
buses be denied recovery for the RTD's breach of duty to “use the utmost care and diligence for
their safe carriage”? (Civ. Code, § 2100.) [I would] hold RTD is not immunized from fulfilling the
same duty which would be imposed on a private company operating those same buses. *797


Facts and Proceedings Below
Plaintiffs appeal from a judgment dismissing their complaint following the sustaining of
defendant's demurrer without leave to amend.


For purposes of appeal we accept as true the properly pleaded factual allegations of the complaint.
(Thompson v. County of Alameda (1980) 27 Cal.3d 741, 746 [167 Cal.Rptr. 70, 614 P.2d 728, 12
A.L.R.4th 701].) Furthermore, the allegations of the complaint must be liberally construed with
a view to attaining substantial justice among the parties. (Code Civ. Proc., § 452; King v. Central
Bank (1977) 18 Cal.3d 840, 843 [135 Cal.Rptr. 771, 558 P.2d 857].)


Plaintiffs allege the following facts. Defendant, [RTD], is a public corporation engaged in business
as a common carrier for hire transporting members of the general public in Los Angeles County.


Carmen and Carla Lopez, Yolanda and Jose De Dios and Zenaida Arce were riding as paying
passengers on one of defendant's buses at about 6:40 in the evening near La Brea Avenue and
Venice Boulevard in Los Angeles. At that time a fight broke out among some of the passengers
on the bus. The driver of the bus knew that the fight was taking place but “failed to take any
precautionary measures.” The five plaintiffs sustained injuries as a result of the fight.


Plaintiffs further allege the RTD knew violent incidents occurred daily or weekly on board its buses
and that there had been previous assaults on passengers and operators of buses on this particular
route. Before this particular altercation broke out, the operator was aware that a group of juveniles
had boarded the bus and were harassing other passengers. 1


1 These allegations are contained in Carmen Lopez's claim but are not incorporated by
reference in the claims of the other four plaintiffs. Since these allegations are essential to
state a cause of action, see discussion post, page[s] [798-799], we assume their absence is
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due to inadvertence on the part of plaintiffs' counsel. On remand, plaintiffs will have the
opportunity to amend the complaint.


Defendant demurred to plaintiffs' first amended complaint on the ground, inter alia, that it failed
to state a cause of action; specifically that the RTD owed no duty of care to plaintiffs and that it is
immune from liability by reason of Government Code section 845. 2  The trial court sustained the
demurrer *798  without leave to amend on the ground the RTD is immune from liability under
the facts of this case by reason of section 845.


2 Government Code section 845 provides: “Neither a public entity nor a public employee
is liable for failure to establish a police department or otherwise provide police protection
service or, if police protection service is provided, for failure to provide sufficient police
protection service.”


Decision


I. RTD Owed a Duty of Care to Plaintiffs.
We first consider defendant's claim that it had no duty to protect plaintiffs from an assault and
battery on board its bus. No question of statutory immunity arises until it is determined that the
defendant otherwise owes a duty of care to the plaintiffs and thus would be liable in the absence
of immunity. (Johnson v. County of Los Angeles (1983) 143 Cal.App.3d 298, 307 [191 Cal.Rptr.
704].)


The duty owed by a common carrier to its passengers is set forth in Civil Code section 2100: “A
carrier of persons for reward must use the utmost care and diligence for their safe carriage, must
provide everything necessary for that purpose, and must exercise to that end a reasonable degree of
skill.” Section 2100 has been held to impose a duty on a common carrier to protect its passengers
from assault by fellow passengers. ( Terrell v. Key System (1945) 69 Cal.App.2d 682 [159 P.2d
704].) There the court stated: “The duty of a carrier of persons for reward is codified in Civil Code,
section 2100. In general, such carriers must exercise the utmost care and diligence for the safety of
their passengers consistent with the character and mode of conveyance adopted and the practical
operation of the carrier's business. (4 Cal.Jur. § 87, pp. 931-934.) While there is some diversity
among the authorities in other jurisdictions as to the degree of care required of carriers for hire to
protect their passengers from the assaults of fellow passengers, in a large majority of American
states whose courts have passed on the question, it is held that the carrier is required to exercise
the same high degree of care for that purpose as it is bound to generally. [[Citations omitted.]] ...
We can see no reason not to apply the rule of Civil Code, section 2100 that 'A carrier of persons
for reward must use the utmost care and diligence for their safe carriage' to the recognized duty of
a carrier to protect a passenger from assaults by fellow passengers.” ( Id., at pp. 684-686.)
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The Terrell opinion makes it clear that section 2100 did not enact a rule of strict liability. “This
duty can only arise if in the exercise of the required degree of care the carrier has or should
have knowledge of conditions from which it may reasonably be apprehended that an assault on
a passenger may occur ... and has the ability in the exercise of that degree of care to prevent the
injury.” ( Id., at p. 686, citations omitted.)


The complaint in the case at bar meets the pleading requirement of Terrell. It alleges that the
driver of the bus knew that a group of juveniles had *799  boarded the bus and were harassing the
passengers; the RTD knew violent incidents occurred on its buses with regularity; and knew there
had been previous assaults on passengers on this particular route.


Furthermore, a special relationship existed between the plaintiffs and the RTD which, while not
precluding the application of sovereign immunity principles, has an important impact on their
application.


In Johnson v. County of Los Angeles, supra, 143 Cal.App.3d 298, 308, [the Court of Appeal]
alluded to the common law duty to control the conduct of another when the defendant stands in a
special relationship to the foreseeable victim of such conduct. The carrier-passenger relationship
is such a special relationship. (Prosser, Law of Torts (4th ed. 1971) pp. 174-175, fn. 68; Rest.2d
Torts, §§ 314A, 315 and com. at p. 123; and see Terrell v. Key System, supra, 69 Cal.App.2d 682.)


The relationship between the RTD and its passengers is distinguishable from the relationship
between the police and the public. A law enforcement officer's duty to protect the citizenry is
a general duty owed to the public as a whole. (South v. Maryland (1856) 59 U.S. 396, 403 [15
L.Ed. 433, 435].) The victim of a crime that the police might have prevented through reasonable
diligence cannot recover because, absent a special relationship creating a special duty, the police
do not owe the victim a duty of care. (See, e.g., Hartzler v. City of San Jose (1975) 46 Cal.App.3d
6, 9-10 [120 Cal.Rptr. 5] and Note, Police Liability for Negligent Failure to Prevent Crime (1981)
94 Harv.L.Rev. 821, 824.) In contrast, the RTD's duty is to a specific group: its passengers. These
passengers have accepted RTD's offer of transportation and have placed themselves in the care
and custody of the RTD. (Cf. Riley v. Davis (1922) 57 Cal.App. 477, 481 [207 P. 699]; Grier v.
Ferrant (1944) 62 Cal.App.2d 306, 310-311 [144 Cal.Rptr. 631].) And while the risk of crime is
common to all citizens, the danger is enhanced for bus passengers who may be, in effect, sealed
in a moving steel cocoon. They have no say as to who else may be admitted onto the bus and they
may have no means of avoiding another passenger bent on attack. The means of summoning help
and the means of escape may be in the exclusive control of the bus driver.


[I] conclude the plaintiffs' dependence on the RTD for their safety gives rise to a special
relationship between the parties in the case at bar. (Cf. Mann v. State of California (1977) 70
Cal.App.3d 773, 779-780 [139 Cal.Rptr. 82]; Rest.2d Torts (1965) § 314A, coms. b, c; Fleming,
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Law of Torts (4th ed. 1971) p. 143.) [] [I] recognize that [one] division of [the Court of Appeal] has
held no special relationship exists between a common carrier and its passengers. (Hernandez v.
Southern California Rapid Transit *800  Dist. (1983) 142 Cal.App.3d 1063, 1067 [191 Cal.Rptr.
436].) In that case plaintiff brought an action for wrongful death against the RTD alleging that her
son, a passenger on an RTD bus, was killed by another passenger on the bus. Without discussing
or citing any authority on the issue, the court simply stated that plaintiff “did not and cannot, allege
the existence of a 'special relationship' that would take her cause of action outside the breadth of
Government Code section 845.” (Ibid., fn. omitted.) For the reasons set forth above, [I] disagree
with the holding in Hernandez. The authorities [I] have cited firmly establish the existence of a
special relationship between a common carrier and its passengers which gives rise to a duty on the
part of a carrier to protect a passenger from assaults by fellow passengers.


As noted in Terrell, this duty only arises if two conditions are met. First, in the exercise of
reasonable skill and the utmost care and diligence the carrier knew or should have known of
conditions from which it could reasonably conclude that an assault on a passenger may occur.
Second, in exercising the degree of care imposed by section 2100 the carrier has the ability to
prevent the injury. (69 Cal.App.2d at p. 686.)


II. RTD Is Not Immune From Liability Because of Government Code Section 845.


A. The Facts Alleged in the Complaint Do Not Give Rise to the
Defense of Immunity From Failing to Provide Police Protection.


Where an affirmative defense appears on the face of the complaint that defense may be raised
by a demurrer for failure to state a cause of action. (Code Civ. Proc., § 430.10, subd. (e) and see
generally, 9 Grossman & Van Alstyne, Cal. Practice, Pleading—Civil Actions (2d ed. 1981) §§
1271-1272, pp. 6-9.)


In the case at bar, plaintiffs are not alleging expressly that defendant failed to provide “police
protection services.” Plaintiffs' allegations, fairly construed, are that defendant failed in its duty
to “provide everything necessary” for plaintiffs' “safe carriage.” (Civ. Code, § 2100.) This duty
is not the functional equivalent of a duty to provide guards riding shotgun on defendant's buses.
Something more, something less or something altogether different may be necessary depending on
the circumstances. There are a number of steps defendant might take to help keep passengers safe
from crime on board its buses. These steps include providing alarm lights (Veh. Code, § 25275.5),
radio communication between the driver and local police or bus headquarters, reserving the seats
near the driver for particularly vulnerable passengers, and refusing passage to persons the driver
has reason to know have previously engaged in violent conduct on defendant's buses. *801  The
test, as stated in section 2100, is whether the carrier “exercise[[d]] ... a reasonable degree of skill.”
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Whether these or other steps were taken or could have feasibly been taken under the circumstances
of this case goes to the question of breach of duty; a question to be decided in subsequent
proceedings. [I] mention the foregoing examples merely to make the point that plaintiffs' complaint
does not raise the affirmative defense of immunity under Government Code section 845 merely
by alleging that plaintiffs were the victims of a crime on board defendant's bus.


B. RTD is Not Immune From Liability by Reason of Section 845 for Failing to Adequately Protect
Its Passengers From Assault by Fellow Passengers.


Every failure by a government entity to prevent harm is not automatically immunized by section
845. (See, e.g., Mann v. State of California, supra, 70 Cal.App.3d at p. 778; Thompson v. County
of Alameda [, supra,] 27 Cal.3d 741, 747; Green v. City of Livermore (1981) 117 Cal.App.3d 82,
87-88 [172 Cal.Rptr. 46].)


[I] believe the issue of police protection immunity injected by the RTD and relied on by the trial
court is a red herring. Plaintiffs do not urge nor did [I find] in the preceding section (ante, pp.
[799-800]) that the RTD owed a duty to provide plaintiffs “police protection services.” The RTD's
liability does not rest on the presence or absence of police protection on board its buses. It arises
from a duty imposed by Civil Code section 2100 on every common carrier to anticipate that which
is reasonably foreseeable and to prevent that which is reasonably preventable in the way of violent
injury to its passengers. ( Terrell v. Key System, supra, 69 Cal.App.2d at pp. 684-686.) The RTD
therefore is liable when it fails to provide its passengers the protection to which they are entitled by
virtue of this obligation. The extent of the protection owed plaintiffs and whether it was provided
are fact questions. ( Id., at p. 686; cf. Gomez v. Ticor (1983) 145 Cal.App.3d 622, 633 [193 Cal.Rptr.
600].) A jury might find that the measures required to discharge the duty imposed by section 2100
included stationing a security guard on buses traveling the route traveled by plaintiffs. If the jury
made such a finding and the finding was supported by substantial evidence, defendant would be
liable for breaching its duty to “exercise ... a reasonable degree of skill,” to “use the utmost care
and diligence for [[its passengers']] safe carriage” and to “provide everything necessary for that
purpose.”


The fact this duty of care might require the RTD to provide police protection service does not
trigger governmental immunity under section 845. *802


Defendant RTD is under a duty to “use the utmost care and diligence” for its passengers' safety
and “must provide everything necessary for that purpose.” (Civ. Code, § 2100.) It is obvious from
this statutory language the RTD owes more than an ordinary degree of care to its passengers.
Rather, it is held to “the highest degree of care[ ]” (Wilson v. City & County of S. F. (1959) 174
Cal.App.2d 273, 277 [344 P.2d 828]), and “required to do all that human care, vigilance, and
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foresight reasonably can do under all the circumstances.” (Acosta v. Southern Cal. Rapid Transit
Dist. (1970) 2 Cal.3d 19, 27 [84 Cal.Rptr. 184, 465 P.2d 72].)


In California all governmental tort liability must be based on statute. (Gov. Code, § 815; Duarte v.
City of San Jose (1980) 100 Cal.App.3d 648, 653 [161 Cal.Rptr. 140].) 3  There is no requirement
the statute imposing liability must provide on its face that it is applicable to public bodies. “Rather,
a liability is deemed 'provided by statute' if a statute defines the tort in general terms.” (Levine v.
City of Los Angeles (1977) 68 Cal.App.3d 481, 487 [137 Cal.Rptr. 512]; and see Nestle v. City
of Santa Monica (1972) 6 Cal.3d 920, 933 [101 Cal.Rptr. 568, 496 P.2d 480]; Van Alstyne, Cal.
Government Tort Liability Practice (Cont.Ed.Bar 1980) § 2.7, p. 38.) We find the language of
section 2100 of the Civil Code sufficient to impose liability on the RTD for breach of the duty to
protect its passengers from assault by fellow passengers.


3 It is not correct, however, that “all California governmental tort liability flows from the
California Tort Claims Act ....” (Keyes v. Santa Clara Valley Water Dist. (1982) 128
Cal.App.3d 882, 885 [180 Cal.Rptr. 586], quoted in Hernandez v. Southern California Rapid
Transit Dist., supra, 142 Cal.App.3d at p. 1067.) The cases cited by Keyes clearly state that
immunity applies except as provided in the Tort Claims Act “or other statute.” (Williams
v. Horvath (1976) 16 Cal.3d 834, 838 [129 Cal.Rptr. 453, 548 P.2d 1125]; Galli v. State of
California (1979) 98 Cal.App.3d 662, 674 [159 Cal.Rptr. 721].) The duty of care imposed on
common carriers by Civil Code section 2100 has been applied in negligence actions against
public entities before and after the enactment of the Tort Claims Act. (See, e.g., Wilson v. City
& County of S. F., supra, 174 Cal.App.2d at p. 276; Acosta v. Southern Cal. Rapid Transit
Dist., supra, 2 Cal.3d at p. 27.)


We turn, then, to the question whether RTD's liability is subject to the police protection immunity
of section 845. 4


4 Government Code section 845 is the only source of immunity argued by RTD and relied upon
by the trial court and, insofar as [I] can determine, the only immunity plausibly applicable to
this case. Thus, our discussion of the RTD's immunity is restricted to an analysis of section
845 in the context of an assault on an RTD passenger. This discussion is not necessarily
applicable to RTD's immunity under other laws or other circumstances.


The fact plaintiffs' suit is based on a specific statutory duty distinguishes this case from other
cases where liability depended, at least implicitly, on defendant's failure to provide adequate police
protection. (See, e.g., *803  Hayes v. State of California (1974) 11 Cal.3d 469 [113 Cal.Rptr. 599,
521 P.2d 855] [[plaintiff beaten at night on a campus beach of the state university]]; Stone v. State of
California (1980) 106 Cal.App.3d 924 [165 Cal.Rptr. 339] [[plaintiffs beaten by a gang of youths
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at state-owned fairgrounds]]; Moncur v. City of Los Angeles (1977) 68 Cal.App.3d 118, 122 [137
Cal.Rptr. 239] [[plaintiffs injured in bomb explosion at city airport]].)


Moreover, the fact this statutory duty arises outside the Tort Claims Act precludes a knee jerk
application of the act's immunities. While Government Code section 815, subdivision (b) provides
that liabilities established by the Tort Claims Act are subject to any statutory immunity, “[[n]]o
similarly explicit language declares that the liabilities imposed outside the Tort Claims Act
are subject to any immunity established by the act.” (Duarte v. City of San Jose, supra, 100
Cal.App.3d at p. 656, italics in original.) Faced with this circumstance [I] must determine the
statutory objectives of the liability and immunity provisions and attempt to find a rational basis
for harmonizing two potentially conflicting laws. (Consumers Union of U.S., Inc. v. California
Milk Producers Advisory Bd. (1978) 82 Cal.App.3d 433, 446 [147 Cal.Rptr. 265] and cases cited
therein.)


In Duarte v. City of San Jose, supra, the court was confronted with a statute holding a public
entity liable for injuries caused by the negligent operation of a motor vehicle by its employee
(Veh. Code, § 17001), and a statute immunizing a public entity from liability for any injury caused
by a person escaping arrest. (Gov. Code, § 845.8, subd. (b) (2).) Edward Duarte was injured by
a person escaping arrest in a stolen police car with other police cars in high speed pursuit. (100
Cal.App.2d at pp. 642, 652.) The court's approach to reconciling the conflicting provisions of
sections 17001 and 845.8 was “to consider whether the liabilities imposed by legislation outside
the [[Tort Claims Act]] serve a purpose that is frustrated by an immunity under the act. If so, ... it is
reasonable to conclude that the statutory liabilities must prevail.” (Id., at p. 656.) The court found
the purpose of Vehicle Code section 17001, to hold a public entity financially accountable for its
employees' torts committed with a motor vehicle during the scope of their employment, would
be thwarted by the application of section 845.8. (Ibid.) The court then examined the objective
underlying section 845.8: “'the nature of the precautions necessary to prevent escape of prisoners ...
should be determined by the proper public officials unfettered by any fear that their decisions may
result in liability.”' (Ibid.) The court found this public policy would not be adversely affected by
holding the city liable under the facts of the case. (Id., at p. 657.)


The same analytical process [ ] resulted in denial of liability in State of California v. Superior Court
(1974) 12 Cal.3d 237 [115 Cal.Rptr. 497, 524 P.2d 128]. There the statute imposing liability, *804
Code of Civil Procedure section 1095, allowed damages against a government body in a mandamus
action. Sections 818.4 and 821.2 immunize a public entity and public employee from liability for
failure to issue a permit. The real party in interest sought review of the Coastal Commission's
denial of a permit under Code of Civil Procedure section 1094.5 and damages in excess of $14
million under section 1095. ( Id., at p. 244.) The court found that Code of Civil Procedure section
1095 “merely authorizes damages in a mandamus proceeding where such damages are otherwise
appropriate” ( id., at p. 246); that the purpose of administrative mandamus, to inquire into the
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validity of a final administrative order, would not be thwarted by application of Government Code
sections 818.4 and 821.2 ( id., at pp. 245-246); and, that imposing liability on the authority of
Code of Civil Procedure section 1095 would be tantamount to a repeal of sections 818.4 and 821.2
“since a cause of action for damages would be appropriate each time a permit was denied if the
demand for damages was combined with a petition for writ of mandate to compel the issuance of
the permit.” ( Id., at p. 246.)


In the case at bar, the extraordinary duty of care imposed on a common carrier by section 2100
reflects a legislative judgment that the risk of harm to passengers is great. (See Union Traction Co.
v. Berry (1919) 188 Ind. 514 [121 N.E. 655, 658, 32 A.L.R. 1171]; Frederick v. City of Detroit,
Dept. of Street Railways (1963) 370 Mich. 425 [121 N.W.2d 918, 921]; Prosser, Law of Torts (4th
ed. 1971) pp. 180-181.) It has long been recognized that one of the risks of public transportation
is assault on the passengers. (See, e.g., King v. Ohio & M. Ry. Co. (E.D.N.Y. 1884) 22 F. 413, 414
and see generally Annot., 15 A.L.R. 868-869.) Indeed, the common expression “riding shotgun”
arose from the practice of posting an armed guard on stagecoaches to protect passengers and their
property from harm. (Urdang (edit.), Picturesque Expressions: A Thematic Dictionary (1980) p.
274.)


The apparent purpose of Civil Code section 2100 is to hold a common carrier accountable for its
negligence or the negligence of its employees in maintaining the safety of the carrier's passengers.
(Scarborough v. Urgo (1923) 191 Cal. 341, 346 [216 P. 584].) The statute makes no distinction
between publicly owned and privately owned carriers.


In this case, had the carrier been privately owned there is no question it could be held liable for
plaintiffs' injuries. (Terrell v. Key System, supra, 69 Cal.2d at pp. 685-686.) To immunize this
alleged negligence because the defendant is a public corporation would thwart the purpose of
section 2100. (Cf. Duarte v. City of San Jose, supra, 100 Cal.App.3d at p. 656.)


A generally worded code section such as Civil Code section 2100 applies to governmental bodies
if no impairment of sovereign powers would result. *805  ( Nestle v. City of Santa Monica, supra,
6 Cal.3d at p. 933; Flournoy v. State of California (1962) 57 Cal.2d 497, 498-499 [20 Cal.Rptr.
627, 370 P.2d 331].)


The sovereign power implicated by section 845 is the political decisionmaking which determines
whether police protection should be provided at all, and, if so, the extent to which it should be
provided. (4 Cal. Law Revision Com. Rep. (1963) p. 860.) “[[T]]he section was designed to prevent
political decisions of policy-making officials of government from being second-guessed by judges
and juries in personal injury litigation.” (Mann v. State of California, supra, 70 Cal.App.3d 773,
778.) Undoubtedly the potentially disastrous fiscal consequences of liability for failure generally
to prevent crime are also a consideration underlying section 845. (See, e.g., Susman v. City of Los
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Angeles (1969) 269 Cal.App.2d 803, 808 [75 Cal.Rptr. 240]; et passim, Comment, Rehabilitation
of the Victims of Crime: An Overview (1973) 21 UCLA L.Rev. 317, 333-335; cf. Van Alstyne,
Governmental Tort Liability: A Public Policy Prospectus (1963) 10 UCLA L.Rev. 463, 503
[[discussing immunity from failure to provide fire protection]].)


But once a government decides to run a bus line it is required to make the same business judgments
that a private bus company must make. The government bus line is also subject to the same
operational expenses as the privately owned bus line including the cost of providing security for
the passengers. [ ]


Earlier in this opinion [I found] that a special relationship existed between the parties based on the
plaintiffs' dependence on RTD for their safe transportation. (Ante, pp. [799-800].) Contrary to the
suggestion of our colleagues in Hernandez v. Southern California Rapid Transit Dist., supra, 142
Cal.App.3d at p. 1067, it is not correct that the finding of a special relationship allows liability to be
imposed “irrespective of any grant of immunity set forth in Government Code section 845.” [This
court] has branded this theory a “fallacy.” (Williams v. State of California (1983) 34 Cal.3d 18, 22
[192 Cal.Rptr. 233, 664 P.2d 137].) The correct reasoning, according to [this] court, is to consider
the question of a special relationship in the context of the threshold question of duty, “'beyond
which remain the immunity barriers ....”' ( Id., at p. 23, citing Whitcombe v. County of Yolo (1977)
73 Cal.App.3d 698, 706 [141 Cal.Rptr. 189].)


On the other hand, although the existence of a “special relationship” does not obviate the need
to consider whether respondents are immune from liability [ ] ( Williams, supra, 34 Cal.3d at
pp. 22-23) [,] it is highly relevant to the outcome of that consideration. Thus, in Johnson v.
County of Los *806  Angeles, supra, 143 Cal.App.3d 298, [the Court of Appeal] found the
special relationship between the county and the plaintiffs imposed a duty on the county which
encompassed no “basic policy decisions” and, therefore, was not discretionary within the meaning
of Government Code section 820.2. (143 Cal.App.3d at pp. 312-313.)


As the legislative history of section 845 makes clear, it is in essence a discretionary immunity
statute. (4 Cal. Law Revision Com. Rep. (1963) pp. 827, 860.) This immunity governs the basic
policy determinations regarding police protection service. (Van Alstyne, Cal. Government Tort
Liability Practice, supra, at p. 659; Note, Stone v. State of California: The King Can Do No Wrong
(1980) 8 Western St.U. L.Rev. 75, 84.) As such it should be given the same restricted scope
as section 820.2; affording immunity only for “'basic policy decisions.”' (Johnson, supra, 143
Cal.App.3d at p. 312; and see Mann v. State of California, supra, 70 Cal.App.3d at p. 778 holding
section 845 inapplicable where a peace officer had undertaken to protect the plaintiff from physical
harm.)
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By voluntarily undertaking the business of a common carrier, the RTD assumed the common law
duty to protect the plaintiffs from harm at the hands of their fellow passengers. Moreover, the RTD
became subject to the specific mandatory duty imposed by California statute on every common
carrier to use the utmost care and diligence for its passengers' safe carriage and “provide everything
necessary for that purpose.” (Civ. Code, § 2100.) As we have already noted, we do not construe
section 2100 as imposing a mandatory duty to provide “police protection” or any particular type
of protection on RTD buses. The RTD's duty is to provide the same degree of protection that a
private bus company must provide under similar circumstances.


Thus, the basic policy decisions contemplated by section 845 have already been made for the RTD
by common law precedent and statute. The decisions left to it are in the nature of operational/
ministerial decisions, i.e., how to carry out that policy. These decisions are not immunized by
Government Code section 845. In Mann v. State of California, supra, 70 Cal.App.3d at pages
778-779, a peace officer left the plaintiff in “a dangerous, unprotected position” with knowledge
of a foreseeable risk of harm from third persons and resumed his routine patrol. The court found
that the officer's action did not represent a carefully balanced policy decision but negligence in the
performance of a ministerial task. Similarly, the plaintiffs in the case at bar allege that they were
placed in a dangerous environment by defendant; that defendant knew of the danger to plaintiffs'
and that defendant failed to use due care to protect plaintiffs. *807


Conclusion
[I] reemphasize [I] do not [find] in this opinion that RTD is necessarily required to provide police
protection in order to satisfy the duty of care imposed by Civil Code section 2100. As noted earlier,
different and lesser measures often will suffice. Nor do [I find] the situation as alleged in the
present complaint required RTD to have provided police protection to the passengers of this bus.
That is a breach of duty question properly determined by the jury. Furthermore, [I] do not mean
to imply by this [opinion] that Civil Code section 2100 overrides the Tort Claims Act in general
or any statutory immunity other than Government Code section 845. [My] holding [would be] a
limited one: that RTD is not immunized by section 845 if and when circumstances would require
a private bus company to provide such protection to its passengers. [] *808


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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20 Cal.2d 652, 128 P.2d 537
Supreme Court of California


COUNTY OF LOS ANGELES, Petitioner,
v.


HARRY B. RILEY, as State Controller, etc., et al., Respondents.


L. A. No. 18249.
Aug. 3, 1942.


HEADNOTES


(1)
Paupers--Needy Children--Reimbursement of County.
In Welf. & Inst. Code, § 1554(a), relating to the reimbursement of counties for aid to needy
children, construed with §§ 1510, 1511, and 1553, the provision for payment of two-thirds of the
remainder after deduction of federal aid “from the total amount granted to the child pursuant to §
1511,” refers to the sum of the amount appropriated for each child in the first paragraph of § 1511
and such additional amounts as the county may pay from its own funds for support as authorized
by the second paragraph of said section, which total, as provided in the last sentence of § 1554(a),
may not exceed the appropriation in § 1510(a). *653


(2a, 2b)
Mandamus § 71--Executive Officers--Controller.
Mandamus lies to compel state officers to calculate the credits to be allowed a county for aid
furnished to needy children, since the county is without legal remedy to enforce its claim.


(3)
State of California § 69--Actions Against State.
Pol. Code, § 688, does not authorize an action against a state on its obligation to reimburse a county
for aid furnished to needy children, since the right to sue is therein limited to implied contracts.


(4)
State of California § 70--Actions Against State--Construction of Statute.
Statutes authorizing persons to sue the state being in derogation of sovereignty are strictly
construed.
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See 23 Cal.Jur. 578; 25 R. C. L. 416.


(5)
State of California § 72--Actions Against State--What Constitutes.
An action simply to compel an officer to perform a duty expressly enjoined upon him by law is
not a suit against the state.


See 23 Cal.Jur. 583; 25 R. C. L. 413.


(6)
State of California § 61--Claims--Presentation--Condition Precedent to Action.
Since a mandamus proceeding to compel the recalculation of credits due a county in case of aid
to needy children is not an action against the state, Pol. Code, § 688, requiring the presentation of
a claim as a prerequisite to action, does not apply thereto.


SUMMARY


PROCEEDING in mandamus to compel recalculation of amounts due a county on certain reports
of aid to needy children and the allowance of a credit for the deficiency in previous calculations,
and to calculate credits on future reports according to a particular formula. Writ granted.


COUNSEL
J. H. O'Connor, County Counsel, S. V. O. Prichard, Assistant County Counsel, and L. K. Vobayda,
Deputy County Counsel, for Petitioner.
Earl Warren, Attorney General, and T. A. Westphal, Jr., and Lawrence S. Fletcher, Deputies
Attorney General, for Respondents.


CURTIS, J.


This proceeding was instituted to compel by writ of mandate certain state officials in charge of the
finances of the state, respondents herein, (a) to recalculate the credits to which, it is contended by
petitioner, the County of Los Angeles is entitled to have credited to its account “upon each and
every report of aid to needy children presented to the Respondents herein by said County of Los
Angeles since September *654  13, 1939, and which said reports have been audited and allowed
by the State Department of Social Welfare and the State Controller as proper cases of child aid;
and that Respondents in the making of said recalculation shall first deduct from the total of all aid
given in each individual case by the combined contribution of the state, the county and the federal
government, the amount of aid granted in the particular case by the federal government, and shall
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then divide the remainder into thirds and shall allow to the County of Los Angeles as a credit to
apply against the advances made to said county, pursuant to the provisions of subdivision (a) of
section 1555 of the Welfare & Institutions Code, two-thirds of said remainder unless said two-
thirds shall exceed the sum of $15, in which event the credit given to the County of Los Angeles
shall be $15 and no more, and that Respondents having made said recalculation as aforesaid shall
thereupon forthwith allow to the County of Los Angeles as a credit to apply against the advances
made to said county, pursuant to the provisions of subdivision (a) of section 1555 of the Welfare &
Institutions Code, the difference between the sums so recalculated as hereinbefore provided, and
the sums which said Respondents have heretofore allowed to said county as a credit against said
advances by the calculations which the Respondents have heretofore made; (b) That they hereafter
calculate the credits to which the County of Los Angeles is entitled upon each and every report of
aid to needy children presented to the Respondents herein, pursuant to the provisions of section
1556 of the Welfare & Institutions Code, by utilizing the formula of calculation hereinbefore
described in subdivision (a) of this prayer.”


The money provided for the support and aid of dependent or needy children in this state is derived
from three different sources: the federal government, the state, and the county. That portion of said
money derived from the federal government is provided in section 403 of the Social Security Act
approved August 14, 1935, (49 U. S. Stats., p. 627), as amended in 1939, (53 U. S. Stats., p. 1380;
42 U. S. C. A. § 603). This section as amended in 1939, effective January 1, 1940, provides that
the federal government will pay for each needy child who is the only child in one family, a sum
equal to one-half of the aid granted, not to exceed, however, nine dollars for each calendar month;
for each needy child in one family beyond the first child, one-half of the aid granted to *655  each
said subsequent child, not to exceed, however, the sum of six dollars for each calendar month.


In our discussion of the questions herein involved we will consider only the case where there is
but one needy child in a family. The case of a subsequent child or children would be governed
by the same rule, but, of course, the amounts to be paid by the federal government would be
proportionately less, or two-thirds of that paid the first needy child in a family.


The support of needy children in this state by the state and several counties is governed by the
provisions of the Welfare and Institutions Code (Stats. of 1937, Chap. 369), as amended in 1939
(Stats. of 1939, Chap. 302). It is agreed by each of the parties, however, that the proper solution
of the problem before us involves the correct construction of section 1554 of the Welfare and
Institutions Code. Respondents, however, suggest that this section must be construed in connection
with other sections of said code, and particularly in connection with sections 1510, 1511, 1553
thereof. In line with this suggestion we will set forth the applicable provisions of these four sections
with the purpose of construing section 1554 in the light of the other three sections.
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By section 1510 “there is ... provided ... for the support and maintenance of needy children and to
each county maintaining such needy children, aid not in excess of” fifteen dollars per month for
each such needy child residing in said county.


By section 1511, as amended, it is provided: “For each needy child ... there shall be paid the sum of
twenty-two dollars and fifty cents per month, or so much thereof as is necessary for the adequate
care of the child. The state shall pay 66 2/3 per cent and the county shall pay 33 1/3 per cent of
the aid furnished for the adequate care of any needy child who has a county residence, but the
state shall not pay more than fifteen dollars per month for any needy child who has such county
residence.


“Any county may pay from its own funds additional sums for the care of any needy child, and
the state and county may pay such aid as is needed for the adequate care of the family from other
state or county funds.”


Section 1553 provides, in part as follows: “During such time as grants in aid are made available
by the United States Government for aid to dependent children in this state, and accepted by this
state, the state treasurer, shall, from the *656  sums so granted, pay to each county (a) an amount
which shall be used exclusively as aid to dependent children, equal to that proportion specified by
the United States Government in so granting or making the sums available, not counting so much
of such expenditure with respect to any child for any month as exceeds the maximum fixed by the
United States Government in granting or making such sums available ...”


Section 1554, as amended, insofar as it relates to the question before us, reads as follows: “From
the sums appropriated in section 1510 of this code, the state treasurer shall pay to the county, for
each child to whom aid is given under the provisions of this chapter, an amount not to exceed the
amount appropriated for each child in section 1510 of this code. The amount to be paid by the state
treasurer for any needy child shall be computed as follows:


“(a) For each child who has residence in the state as defined by section 1525 and residence in
the county as defined by section 1526 of this code, the amount granted by the United States
Government and paid by the State Treasurer under the provisions of subdivision (a) of section
1553 for such child shall be deducted from the total amount granted for the child pursuant to
section 1511 of this code, and two-thirds of the remaining sums shall be paid to the county by the
State Treasurer. In no event shall this amount exceed the amount appropriated for a needy child
by subdivision (a) of section 1510 of this code.”


(1) Taking up the first sentence of section 1554, we find it refers to section 1510 in the following
language: “From the sums appropriated in section 1510 of this code, the State Treasurer shall pay
to the county, for each [needy] child to whom aid is given under the provisions of this chapter,
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an amount not to exceed the amount appropriated for each child in section 1510 of this code.” By
section 1510 there is provided out of money in the state treasury for the support of and maintenance
of three separate classes of needy children, not in excess of the several amounts stated therein.
We are concerned only with the first class, that is, those children whose residence in the state and
county entitle them to support both from the state and the county. For this class of needy children
the maximum amount provided by section 1510 is fifteen dollars per month. Accordingly, the first
sentence of section 1554 quoted above authorizes the payment by the state to the county for each
such needy child a sum not *657  exceeding fifteen dollars per month. Section 1554 then provides
for the method of computing the amount to be paid by the state treasurer for any such needy child
as follows: For each such needy child whose residence entitles it to receive both state and county
aid “the amount granted by the United States Government and paid by the state treasurer under
the provisions of subdivision (a) of section 1553 for such child shall be deducted from the total
amount granted for the child pursuant to section 1511 of this code, and two-thirds of the remaining
sums shall be paid to the county” not exceeding the sum of fifteen dollars per month. In all cases in
which there is any dispute between the county and state involved in this proceeding, this maximum
amount of nine dollars federal money is conceded to be the proper amount to “be deducted from the
total amount granted for the child pursuant to section 1511 of this code.” The problem, therefore,
before us is narrowed down to the determination of “the total amount granted for the child pursuant
to section 1511 of this code,” from which amount the nine dollars federal money is deducted, and
two-thirds of the remaining sum shall be paid to the county by the state treasurer, not exceeding
the sum of fifteen dollars per month.


The state contends that the total amount granted for the child is the sum of twenty-two dollars and
fifty cents, as specified in the first paragraph of section 1511, while the county contends that in
addition to the sum of twenty-two dollars and fifty cents, there is included the further sum which
“any county may pay from its own funds additional for the care of any needy child,” provided that
the state in no event shall pay more than fifteen dollars per month for such support.


Let us first consider the contention of the state. If the sum of twenty- two dollars and fifty cents
is the total amount granted for the child pursuant to section 1511, then by deducting from this
amount the nine dollars federal money, there would remain thirteen dollars and fifty cents, two-
thirds of which would be nine dollars or the state's proportion, the county paying the remaining
one-third or four dollars and fifty cents. Under this construction of the section the state would
never be called upon to pay more than nine dollars for the support of such needy child. If this is
the correct construction of the section, why did the legislature provide therein that “the state shall
not pay any more than fifteen dollars per month for any needy child who has *658  such county
residence”? If the maximum amount that the state is required to pay is only nine dollars per month,
what was the object of stating that it should never exceed fifteen dollars per month? Furthermore,
what purpose would there be in appropriating fifteen dollars per month for the support of a needy
child in one section of this code, and in another limiting the amount that may be expended for that
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purpose to nine dollars per month? The only explanation the state makes to this unusual condition
is that the federal aid is not granted to needy children cared for in private institutions, and aid
for such children falls entirely on the state and county, and when the sum of twenty-two dollars
and fifty cents, the maximum amount granted for aid to needy children, is given to children cared
for in private institutions, said sum is divided between the state and county on the basis of two-
thirds or fifteen dollars to be borne by the state and one-third or seven dollars and fifty cents to
be borne by the county.


Section 1554, which, it is agreed by each party to this action, determines and fixes the maximum
amounts to be paid by the state and county, respectively, for aid of needy children, requires that
from the total amount of aid granted there shall be deducted the amount granted by the United
States Government, and after specifying the several amounts which the state and county shall
contribute, it expressly provides that in no event shall the amount paid by the county exceed the
sum of fifteen dollars per month, provided for by section 1510. Returning to section 1511, from
the discussion of which we digressed to make the above reference to section 1554, there is the
same limitation upon the amount the state may contribute in section 1511, as just noted in section
1554, that is, a maximum amount of fifteen dollars per month.


It appears, therefore, that the Legislature expressly appropriates the sum of fifteen dollars per
month in section 1510 for aid rendered to needy children possessing the required state and county
residence; and just as positively in sections 1511 and 1554 limits such aid to the maximum amount
of fifteen dollars per month for each such child. In the face of the positive provisions of these
sections the state contends that the said sum of fifteen dollars per month can only be paid for
aid rendered to that limited class of needy children maintained *659  in private institutions and
in whose support the federal government does not participate. We are unable to agree with this
contention, as such a construction of these sections of the code seems unreasonable and not
sustained by the various express provisions thereof set forth above.


The county, on the other hand, contends that the words “from the total amount granted for the
child pursuant to section 1511,” as found in section 1554, include not only the twenty-two dollars
and fifty cents mentioned in the first paragraph of section 1511, but such additional sums as the
county may pay from its own funds for the support of a needy child as authorized in the second
paragraph of said section, provided that “the state shall not pay more than fifteen dollars per month
for any needy child.” When construing section 1511 as a whole, as it is our duty to do, we think
the position of the county must be sustained. As stated before, if we take the amount of twenty-
two dollars and fifty cents as “the total amount granted for the child pursuant to section 1511,” the
state can never be called upon to pay more than nine dollars per month. If the state can be called
upon to pay only nine dollars per month, as provided in the first sentence of the first paragraph
of this section, why the necessity in the second sentence of this paragraph of placing a limitation
of fifteen dollars per month on the state's share of this expense? This maximum amount of fifteen
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dollars which the state is authorized to pay can only arise when the cost of maintenance exceeds
the sum of twenty-two dollars and fifty cents, and the requirement thereof that the state should not
pay more than fifteen dollars per month for the support of a needy child is inconsistent with the
construction which the state places upon the preceding provision fixing the maximum amount the
state is required to pay at nine dollars per month. Such a construction, which fixes said maximum
amount at nine dollars, would be inconsistent with the provisions of section 1510, by the terms of
which the state has appropriated fifteen dollars per month for the support of needy children having
the proper state and county residence.


Another consideration which not only supports the conclusion just stated, but which renders such
conclusion practically conclusive is the exact wording of section 1554. It will be noted that this
section expressly states that the amount granted by the United States Government is first to be
deducted from “the total amount granted pursuant to section 1511 of this code.” There is no dispute
but that by the first *660  paragraph of section 1511 the state and county are granted authority to
contribute toward said support the sum of twenty-two dollars and fifty cents, mentioned in the first
paragraph of said section. It is equally clear that by the second paragraph of said section the county
is given authority to pay from its own funds additional sums for the care of any needy child. So
far as we are informed this is the only law of this state which authorizes a county to contribute to
the support of such a needy child. Therefore, these “additional sums” are granted by the county
pursuant to section 1511; so that not only the sum of twenty-two dollars and fifty cents provided
for in the first paragraph of said section is granted pursuant to section 1511, but the additional sums
provided for in the second paragraph of said section which a county may pay from its own funds
also are granted pursuant to section 1511. These two amounts must be combined for the purpose
of determining the “total amount granted pursuant to section 1511,” and this total amount less the
nine dollars contributed by the United States Government must be paid by the state and county in
the proportion set forth in section 1554 provided the county shall not pay more than fifteen dollars
per month for the support of such needy child. In our opinion the words fixing “the total amount
granted pursuant to section 1511” can be given no other construction. We are, therefore, of the
conclusion that by following the construction contended for by the county we obtain the correct
formula to determine the respective amounts which the state and county must pay for aid rendered
to such needy children.


It is argued that the total amount contributed by the county under section 1511 cannot be included
in the computation contemplated by section 1554 for the reason that section 1511 designates
appropriations made by a county “from its own funds.” If the total amount of such appropriations
were included in the base the county would be reimbursed by the state to the extent of 2/3 and
the appropriation could not therefore be said to be out of its own funds. Section 1554, however, in
fixing the proportion that state and county shall ultimately bear and in providing the base figure,
i. e., total amount under 1511, necessarily contemplates that the county is to be reimbursed to the
extent authorized by section 1554 for amounts that it has advanced out of its own funds.
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(2a) The present proceeding, as we have seen, is one in mandamus to compel the respondents,
officers of the state, to recalculate *661  the credits to which petitioner alleges the county of
Los Angeles is entitled, upon certain reports of aid to needy children, and thereupon to allow the
county of Los Angeles a credit equal to the difference between the sums so recalculated and those
previously calculated by respondents, and that the respondents hereafter calculate the credits to
which petitioner contends the county is entitled upon like reports which may in the future be made
by the petitioner to respondents, by using the county formula hereinbefore referred to. It is the
contention of respondents that the present proceeding in mandate will not lie for the reason that the
obligation of the state to pay the county for the maintenance of needy children under the provisions
of the Welfare and Institutions Code is in the nature of a contract, that under the provisions of
section 688 of the Political Code the county is given the right to sue the state upon said contract,
and that the petitioner is barred from maintaining this action to recover the sums claimed to be due
prior to the filing of this action by its failure to present any claim for said sums to the State Board
of Control, as required by section 688 of the Political Code.


By reference to section 688 it will be seen that it is provided therein, among other things, that any
person having a claim on an express contract must present the claim to the State Board of Control,
and on its disallowance by the Board of Control the person is given authority to bring suit against
the state on such claim. It is conceded that the petitioner has not presented any claim to the Board
of Control for any money claimed to be due it from the state on account of aid furnished to needy
children as set forth in its petition herein.


In support of their contention just stated, respondents rely upon the case of County of San Luis
Obispo v. Gage, 139 Cal. 398 [73 Pac. 174]. That action was instituted by the county of San Luis
Obispo against the State Board of Examiners to obtain a writ of mandate compelling the board
to allow and approve certain claims in favor of the county against the state for money alleged to
have been expended by the county for the maintenance of orphans, half-orphans, and abandoned
children, residents of the county, under the provisions of an act of the Legislature of date March 25,
1880. (Stats. 1880, p. 13.) It was held in that action that a claim against the state for the maintenance
of orphans, half-orphans, etc., under said act is a claim resting upon contract within the meaning
of the act of 1893 (Stats. 1893, p. 57), and no action could be maintained on said claim unless it
was presented to the *662  Board of Examiners (the predecessor of the present Board of Control),
as provided in said act. From this statement of that case respondents contend that the petitioner
had an adequate remedy at law for the recovery of any amounts due it and therefore mandamus
will not lie to compel the respondents to perform the duties which the petitioner alleges they are
required by law to perform.


(3) The act of 1893 permitted any person who had a claim on contract or for negligence against the
state to bring suit thereon against the state. The authority to sue the state is now found in section
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688 of the Political Code which provides that “Any person who has ... a claim on express contract
or for negligence against the State ... is hereby authorized ... to bring suit against the State on such
claim.” (Italics ours.) It will be noted that under the present statute the right to sue the state on a
contract is limited to express contracts. The obligation of the state to reimburse counties for aid
furnished by the latter to needy children is imposed by statute. ( 4) Statutes authorizing persons
to sue the state being in derogation of sovereignty are strictly construed. (23 Cal. Jur. 578; Miller
v. Pillsbury, 164 Cal. 199, [128 Pac. 327; Ann. Cas. 1914B, 886]; State of California v. Royal
Consolidated Mining Co., 187 Cal. 343 [202 Pac. 133].) It follows therefore that petitioner is not
given permission by section 688 of the Political Code to bring suit on its present claim against the
state. ( 2b) Accordingly, it is without legal remedy to enforce its claim. It may therefore resort to
this statutory remedy of mandamus to compel the respondents as officials of the state to perform
the duties enjoined upon them by law. ( 5) The rule is well established in this state that where the
action is one simply to compel an officer to perform a duty expressly enjoined upon him by law, it
may not be considered a suit against the state. (23 Cal. Jur. 583; Board of Directors v. Nye, 8 Cal.
App. 527 [97 Pac. 208]; Kingsbury v. Nye, 9 Cal. App. 574 [99 Pac. 985]; U'Ren v. State Board of
Control, 31 Cal. App. 6 [159 Pac. 615].) ( 6) As the present action is not one against the state, the
provision of section 688 of the Political Code, requiring the presentation of a claim to the Board
of Control as a prerequisite to the institution of suit, has no application to actions of this character.
The action was properly commenced and petitioner has the legal right to maintain the same.


For the reasons stated above, we are of the opinion that *663  the writ prayed for herein should
issue. It is therefore ordered that a writ of mandate issue out of this court directed to the respondents
as prayed for by petitioner.


Gibson, C. J., Shenk, J., Carter, J., and Traynor, J., concurred.


EDMONDS, J.,


Dissenting.


Although I agree with the mathematical result reached in the opinion of my associates, I cannot
concur in their construction of the applicable sections of the Welfare & Institutions Code.


By section 1510, there is provided, out of money in the state treasury not otherwise appropriated,
to each county maintaining needy children aid not in excess of $15 per month. The next section
fixes the amount of the total aid at $22.50 per month “or so much thereof as is necessary for the
adequate care of the child,” of which the state shall pay two-thirds and the county one-third, the
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maximum liability of the state being $15 per month. But under this section “any county may pay
from its own funds additional sums for the care of any needy child.”


Although before 1937 the state had reimbursed the counties for part of the amount expended by
them in the care of needy children, the present plan for supporting these persons was adopted in
1937 when the Welfare & Institutions Code was enacted. Unquestionably, in fixing the amount to
be appropriated, the Legislature took into consideration the then and present policy of the federal
government, for section 1553 provides that “During such time as grants in aid are made available
by the United States Government” the state treasurer shall pay to each county the specified amount
“which shall be used exclusively as aid to dependent children.” And the next section carries the
amount of the federal aid into the formula by which the state's proportion of the total cost shall be
determined. First, the amount of federal aid “shall be deducted from the total amount granted for
the child pursuant to section 1511 ... and two-thirds of the remaining sums (not in excess of $15
per month) shall be paid to the county by the state treasurer.


Under these provisions, as I read them, the aid for dependent children is made up of money
appropriated by the federal government, the state, and the county in specified amounts, and, insofar
as aid over a total of $22.50 per month is concerned, in determining the amount which the county
*664  shall contribute, it is necessary to determine how much of that excess it has paid ” from its
own funds.“ Under the construction adopted by my associates, in the event that the county paid a
total of $36 per month ”for the adequate care of the child“ or $13.50 more than the basic amount
of $22.50, in making its settlement the state would first deduct the federal aid of $9 per month
at the present rate. But as two-thirds of the remainder, $27, amounts to more than $15, the state's
proportion would be limited to that amount. The result would be that the county had added $13.50
to the $22.50 base aid but eventually had to pay only $12 of that amount.


A more logical construction, it seems to me, is to say that the federal aid is never a part of the
county's ”own funds,“ but that it is a component part of the total aid given to the dependent child.
On this basis, and using the same example, the county, with the knowledge that it will receive $9
of federal aid for each dependent child, decides that it will use that amount and $4.50 of its own
funds to make up $36 for ”adequate care.“ The state would pay to the county the $9 of federal aid
and its own proportion of $15. The balance, or $12, represents the county's proportion of $7.50
of the basic aid of $22.50, plus the additional $4.50 which it has paid ”from its own funds.“ This
construction harmonizes the language found in each pertinent section of the code.


But if the obligation of the state to reimburse counties for aid furnished by the latter is an implied
contract, then the writ should require the respondents to recalculate the petitioner's accounts for
the period of two years prior to the commencement of this proceeding. (Code Civ. Proc. § 339.)
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The nature of the right asserted in a mandamus proceeding determines which statutory provision,
in regard to limitation of actions, applies. (Dillon v. Board of Pension Commrs., 18 Cal. (2d) 427
[116 P. (2d) 37, 136 A. L. R. 800].)


Respondents' petition for a rehearing was denied September 2, 1942. Edmonds, J., voted for a
rehearing.


Reporter's Note: On denial of rehearing, the main opinion in County of Los Angeles v. Riley was
modified to read as above by eliminating the references to an implied contract, thus meeting the
objection of the dissenting opinion. *665


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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158 Cal.App.2d 425, 322 P.2d 968


COUNTY OF LOS ANGELES, Respondent,
v.


STATE DEPARTMENT OF PUBLIC HEALTH et al., Appellants.
[Two Cases.]


Civ. Nos. 22242, 22243.
District Court of Appeal, Second District, Division 2, California.


Mar. 17, 1958.


HEADNOTES


(1a, 1b, 1c)
Hospitals § 5--Establishment and Maintenance--State Aid.
17 Cal. Admin. Code, § 5198, providing that no subsidy will be paid by the state for any
tuberculosis patient treated by a county who pays any amount toward his support or in whose behalf
contributions are received or anticipated, was an attempt to extend the rule-making power beyond
its legitimate function, was a trespass on the legislative field, and was not a valid administrative
implementation of former Health & Saf. Code, § 3300 (now Health & Saf. Code, § 3294),
providing for establishment and maintenance of tuberculosis hospitals and for state aid to such
hospitals, and a county that has established such hospitals was entitled to the full amount of state
aid authorized by law for each patient, including partial-pay *426  patients, where the amount of
subsidy plus the amount paid for care did not exceed the cost of care.


(2)
Administrative Law § 3--Agencies--Powers.
An administrative agency must confine itself to reasonable interpretation in adopting regulations
for administration of its governing statute; if it goes beyond that, the legislative area has been
invaded and the regulation counts for nought.


See Cal.Jur.2d, Hospitals and Asylums, §§ 4-6.


(3)
Administrative Law § 3--Agencies--Powers.
Laws passed by the Legislature under its general police power will prevail over regulations made
by an agency with regard to matters that are not exclusively that agency's affairs.
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(4)
Statutes § 180(2)--Construction--Departmental Construction.
While interpretative regulations, especially those of long standing, are entitled to considerable
weight in determining the meaning of a statute, the ultimate responsibility rests on the courts, and
they are obligated to strike down an administrative rule that attempts to add to or subtract from
the statute.


See Cal.Jur., Statutes, § 152; Am.Jur., Statutes. § 319.


(5)
Statutes § 180(2)--Construction--Departmental Construction.
An administrative officer may not make a rule or regulation that alters or enlarges the terms of
a legislative enactment.


(6)
Statutes § 180(2)--Construction--Departmental Construction.
An erroneous administrative construction does not govern the interpretation of a statute, though
the statute is subsequently reenacted without change.


(7a, 7b)
Statutes § 185--Construction--Legislative Knowledge.
In an action by a county for certain tuberculosis subsidy payments claimed by the county to
be payable to it, but withheld by the State Department of Public Health under authority of a
departmental regulation providing that no subsidy would be paid for any tuberculosis patient who
paid any amount toward his support or in whose behalf contributions were received or anticipated,
the county was entitled to be paid the full subsidy for each patient, including partial-pay patients,
where the amount of the subsidy plus the amount paid for care did not exceed the cost of care,
and the fact that former Health & Saf. Code, § 3300 (now Health & Saf. Code, § 3294), providing
for the establishment and maintenance of tuberculosis hospitals and for state aid to such hospitals,
had not been changed by the Legislature since the promulgation of the departmental regulations
did not affect this result, there being nothing to indicate that the dispute between the Department
of Public Health and the county as to the subsidy payments had or could have come to the notice
of the Legislature or the legislative counsel prior to the last amendments to the statutes relating to
state aid to tuberculosis hospitals. *427


(8)
Statutes § 180(2)--Construction--Departmental Construction.
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In resolving a question as to the import of a statute, a court attaches probative weight to an
administrative agency's conclusion as to the meaning of the law, and will not ordinarily adopt
another construction unless the determination of the agency or board is shown to have been clearly
erroneous or unauthorized.


(9)
Statutes § 185--Construction--Legislative Knowledge.
The mere reenactment of a statute without change does not necessarily constitute legislative
approval of an existing regulation promulgated under that statute.


(10)
Statutes § 185--Construction--Legislative Knowledge.
The presumption that the Legislature, in amending or reenacting a statute, is familiar with the
construction that the courts have put on terms used therein does not necessarily apply to all
constructions or practices adopted by administrative boards, and should not be too generally
indulged in the absence of a showing that such construction or practice has been brought to the
attention of the Legislature.


(11)
Hospitals § 5--Establishment and Maintenance--State Aid.
There was no acquiescence by a county in the State Department of Public Health's construction
of former Health & Saf. Code, § 3300 (now Health & Saf. Code, § 3294), providing for the
establishment and maintenance of tuberculosis hospitals and for state aid to such hospitals, as
embodied in a departmental regulation (17 Cal. Admin. Code, § 5198) providing that no subsidy
would be paid for any tuberculosis patient who paid any amount toward his support or in whose
behalf contributions were received or anticipated, unless it was agreed that such contributions
would be used to reimburse the state up to the total amount of subsidy paid in behalf of the patient,
where the county never made the agreement required by the regulations, refused to comply with it,
did not furnish the information necessary to its application, and at all times resisted its enforcement.


(12)
Hospitals § 15--Actions--Laches and Estoppel.
Laches and estoppel did not apply to an action by a county for certain tuberculosis subsidy
payments claimed by the county to be payable to it, but withheld by the State Department of Public
Health under authority of a departmental regulation (17 Cal. Admin. Code, § 5198) providing that
no subsidy would be paid for any tuberculosis patient being treated by the county in hospitals
established under the authority of former Health and Saf. Code, § 3300 (now Health & Saf. Code,
§ 3294), who paid any amount toward his support or in whose behalf contributions were received
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or anticipated, where there was no showing of prejudice to the department or any one else through
reliance on conduct of the county, no moneys were ever paid to it on the basis of any express or
implied recognition of the regulation *428  by the county, no moneys were received by it that
were not legally due and payable, and there was no unreasonable delay in bringing the action.


(13a, 13b)
State of California § 72--Actions--What Constitutes Action Against State.
An action by a county against the State Department of Public Health, its director, the members of
the Board of Public Health, the Controller and the Treasurer for payments claimed by the county
to be due it under the Tuberculosis Subsidy Law, but withheld by the Department of Public Health
under authority of a departmental regulation (17 Cal. Admin. Code, § 5198) construing former
Health & Saf. Code, § 3300 (now Health & Saf. Code, § 3294), which provided that no subsidy
would be paid for any tuberculosis patient who paid any amount toward his support or in whose
behalf contributions were received or anticipated, was not without the jurisdiction of the court
for being a suit against the state without its consent, since the object of the suit was to compel
state officers to disburse funds specifically appropriated for tuberculosis subsidies in the manner
provided by statute, and it involved no invasion of state sovereignty and did not fall within the
rule precluding suits against the state without consent.


(14)
State of California § 72--Actions--What Constitutes Action Against State.
Where an action is simply to compel an officer to perform a duty expressly enjoined on him by
law, it may not be considered a suit against the state.


(15)
State of California § 61--Liability--Presentation of Claims.
Since an action by a county against the State Department of Public Health and others for
tuberculosis subsidy payments claimed by the county to be due to it, but withheld by the department
under authority of a departmental regulation, was not an action against the state, Gov. Code, §§
16021, 16041-16054, relating to filing claims against the state and requiring a claim as prerequisite
to action, did not apply, and failure to comply therewith did not bar recovery.


(16)
Judgments § 11.5--Declaratory Judgments--Jurisdiction.
A court had jurisdiction to grant declaratory relief to a county in an action by it against the State
Department of Public Health and others seeking a declaration of rights as to funds claimed by the
county to be due to it as tuberculosis subsidy payments, but withheld by the department under
authority of a departmental regulation, as against the contention that Gov. Code, § 11440, relating
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to judicial review of the validity of regulations, was a consent to suit for the narrow purpose
of obtaining a judicial declaration “as to the validity of any regulation,” since the validity of
administrative regulation was added by Gov. Code, § 11440, to the enumeration of subjects for
declaratory relief found in Code Civ. Proc., § 1060. *429


(17)
Judgments § 13--Declaratory Judgments--Relief.
It is the duty of the court hearing an action for declaratory relief to make a complete determination
of the controversy.


(18)
Judgments § 9(1)--Declaratory Judgments.
No specific consent is requisite to a suit for declaratory relief brought against public officials
and designed to adjudge and declare the obligations of their office with respect to a given factual
situation.


(19)
Judgments § 13--Declaratory Judgments--Relief--Injunction.
In an action by a county against the State Department of Public Health and others seeking a
declaration of the rights of the parties with respect to certain tuberculosis subsidy claims, it was
permissible to include in the judgment a provision declaring it to be the duty of defendants to
cease and desist from any action whereby there was withheld all or any portion of the tuberculosis
subsidy claims of the county for tuberculosis care furnished to eligible persons by the county.


(20)
Injunctions § 19(2)--Matters Controllable--Enforcement of Laws.
In an action by a county against the State Department of Public Health and others seeking a
declaration of rights with respect to certain tuberculosis subsidy funds claimed by the county to
be due to it, but withheld by the department under authority of a departmental regulation (17 Cal.
Admin. Code, § 5198), providing that no subsidy would be paid for any tuberculosis patient who
paid any amount toward his support or in whose behalf contributions were received or anticipated,
a paragraph in the judgment declaring it to be the duty of defendants to cease and desist from any
action whereby there was withheld all or any portion of the tuberculosis subsidy claims of the
county for tuberculosis care furnished to eligible persons by the county was not improper as being
violative of Civ. Code, § 3423, subd. 4, and Code Civ. Proc., § 526, second subd. 4, prohibiting
the granting of an injunction to prevent the execution of a public statute by officers of the law,
since the regulation was invalid and void.
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(21)
Hospitals § 16--Actions--Limitation of Actions.
An action by a county against the State Department of Public Health and others seeking a
declaration of rights with respect to certain tuberculosis subsidy funds claimed by the county to be
due to it under former Health & Saf. Code, § 3300 (now Health & Saf. Code, § 3294), providing for
the establishment and maintenance of tuberculosis hospitals and for state aid to such hospitals, but
withheld by the department under authority of a departmental regulation (17 Cal. Admin. Code, §
5198), was an action for the purpose of enforcing a liability created by statute, and was governed
by the three-year statute of limitations (Code Civ. Proc., § 338, subd. 1).


(22)
Mandamus § 15--Existence of Other Remedy--Effect of Judgment.
Where plaintiff brought two suits, one seeking mandate *430  and the other declaratory judgment,
and it was found that the remedy under the suit for declaratory judgment was sufficient to afford
plaintiff all necessary and appropriate relief, that fact was not fatal to a mandamus judgment
entered in plaintiff's favor.


(23)
Judgments § 515--Satisfaction.
Where plaintiff brought two suits, one seeking mandamus and the other declaratory relief, which
were consolidated for purposes of trial only, and judgment was entered in plaintiff's favor in both
suits, defendants were not prejudiced by the existence of a mandamus judgment which granted
the same relief as the declaratory judgment, since the payment or other performance of one of the
judgments would operate as a satisfaction pro tanto of the other.


SUMMARY


APPEALS from judgments of the Superior Court of Los Angeles County. Herbert V. Walker,
Judge. Affirmed.


Actions by county for declaratory and other relief with respect to certain tuberculosis subsidy funds
claimed by county to be due it, but withheld by the State Department of Public Health. Judgment
for plaintiff in each case, affirmed.


COUNSEL
Edmund G. Brown, Attorney General, Henry A. Dietz, Assistant Attorney General, and Lee B.
Stanton, Deputy Attorney General, for Appellants.
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Harold W. Kennedy, County Counsel, and Robert C. Lynch, Deputy County Counsel, for
Respondent.


ASHBURN, J.


This is a controversy over certain tuberculosis subsidy payments claimed by the county of Los
Angeles to be payable to it under the Tuberculosis Subsidy Law but withheld by the State
Department of Public Health. The trial court ruled that such payments, in an aggregate amount of
$330,715.69, had been improperly withheld from the county, should be paid over to it, and that
future subsidies payable under the statute (Health & Saf. Code, §§ 410-414, 3099-3342) must be
computed in accordance with the claim of the county. The application of the statute to partial-pay
patients in county hospitals is the focal point of the dispute. The State Department of Public Health
and other defendants have appealed.


The above mentioned sections of the Health and Safety Code are a codification of the Tuberculosis
Subsidy Law first enacted in 1915 (Stats. 1915, ch. 766, p. 1530). It provided for a state subsidy to
any city or county maintaining a tuberculosis ward or hospital of $3.00 a week “for each person in
*431  the active stages of tuberculosis cared for therein at public expense who is unable to pay for
his support” etc. An administrative construction was placed upon this language to the effect that it
included no one who could pay all or part of the expense of his keep. The attorney general so ruled
(No. 8471 (2-14-33)) and the law was so applied. 1  In 1919 the statute was amended by inserting
in section 3 (which later became Health & Saf. Code, § 3300) the sentence: “Said hospitals shall
be allowed to receive pay patients.” (Stats. 1919, ch. 464, p. 853.) When codification took place
in 1939 that sentence remained in the principal section, Number 3300, Health and Safety Code,
which now reads: “Each city, county, city and county, or group of counties may establish and
maintain a tuberculosis ward, hospitals, or sanatorium for the treatment of persons suffering from
tuberculosis. Each city, county, or city and county that establishes and maintains a tuberculosis
ward, hospital, or sanatorium shall receive from the State the sum provided in Section 3301.5
and each county that participates jointly with one or more other counties in the establishment and
maintenance of a tuberculosis hospital, ward, or sanatorium shall receive from the State the sum
specified in Section 3301.6, for persons suffering from tuberculosis, cared for therein at public
expense, who are unable to pay for their support and who have no relatives legally liable and
financially able to pay for their support; except that the city, county, or city and county is not
entitled to receive this state aid unless the tuberculosis ward, sanatorium, or hospital conforms to
the regulations of and is approved by the State Department of Public Health. The hospitals shall be
allowed to receive pay patients.” Section 3301.5 has been amended from time to time by making
increases in the subsidy. It now is graduated according to the number of patient days of care per
year, ranging from $1.75 to $2.60 per patient day. *432
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1 See 24th Biennial Report of California State Board of Health, pp. 9, 165; 35th Biennial
Report, p. 178. These are proper matters for judicial notice (Code Civ. Proc., § 1875,
subd. 3; Sheehan v. Vedder, 108 Cal.App. 419, 425-426 [292 P. 175]; Livermore v. Beal,
18 Cal.App.2d 535, 540- 542 [64 P.2d 987]; Wood v. Kennedy, 117 Cal.App. 53, 58, 62 [3
P.2d 366]; ABC Acceptance v. Delby, 150 Cal.App.2d Supp. 826, 828 [310 P.2d 712]; 18
Cal.Jur.2d, § 24, p. 447), and it is the duty of an appellate court to treat them as such regardless
of failure or refusal of the trial judge so to do. (Varcoe v. Lee, 180 Cal. 338, 343 [181 P. 223];
Rogers v. Cady, 104 Cal. 288, 290 [38 P. 81, 43 Am.St.Rep. 100]; Ward Mfg. Co. v. Miley,
131 Cal.App.2d 603, 609 [281 P.2d 343].)


The question of whether subsidy should be paid for a part-pay patient remained an uncertain
one until the department, under the guidance of the attorney general (7 Ops. Cal. Atty. Gen.
224), undertook to solve it by adopting in August, 1946, a regulation Number 5175, which was
renumbered 5198 and became a part of title 17, California Administrative Code. It reads: “A
patient who pays any amount toward his support or in whose behalf contributions are received or
anticipated, is not eligible for subsidy, unless it is agreed that such contributions will be used to
reimburse the state up to the total amount of subsidy paid in behalf of the patient.” In 1949 the Los
Angeles County counsel advised the board of supervisors that the regulation is at variance with
section 3300 of the statute and hence void; also, that the county is entitled to subsidy payments on
the following basis: “Full subsidy shall be claimed in every case, including partial pay patients,
where the amount of subsidy plus the amount paid for care does not exceed the cost of care. Should
payments and subsidy exceed the cost of care, refund to the State of the difference shall be made
on subsequent claims.” Thereafter, claims for subsidy submitted by the county to the department
failed to show all amounts collected from patients. The court found upon the basis of stipulated
facts: “[T]hat in the preparation and submission of claims for tuberculosis subsidy, the County of
Los Angeles has not, since July 1, 1951, complied with Section 5198 ... and that in the tuberculosis
subsidy claims submitted by the County of Los Angeles for the semiannual periods from July 1,
1947, through June 30, 1951, one hospital prepared its claims in the manner prescribed by Section
5198 ... while the other three hospitals did not comply with Section 5198. ...” This text implies,
and it seems not to be disputed, that none of the Los Angeles County hospitals complied with
section 5198 after July 1, 1951.


Thus it appears that the Board of Health claims all support moneys paid by part-pay patients and
refuses to include them in the subsidy calculation unless the county agrees to pay and actually pays
over those moneys to the state; failure to do so precludes any subsidy with respect to a part-pay
patient. “The position of the appellants, based upon the opinions of the Attorney General over a
period of many years, has been that the actual cost to the County has no bearing whatsoever on
the amount of the subsidy to be paid to the County; that any amount contributed by the patient
must be deducted from the amount of the subsidy, and only the balance paid *433  to the County
as State tuberculosis subsidy.” (Opening Br. pp. 15- 16.) On the other hand the county, conceding
there can be no subsidy to the extent that the statutory aid plus the patient's contribution exceeds
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the actual cost of his keep, contends that the payment of the subsidy is mandatory and that it is
entitled to keep the same in addition to the amount paid by the patient unless the sum of the two
items exceeds the actual expense to the county of supporting that patient.


The attorney general rendered an opinion in July, 1951 (18 Ops. Cal. Atty. Gen. 29) upholding the
validity of the regulation. The county never made any agreement such as the regulation prescribes
and did not comply with the same, but its claims for subsidy were paid in full for the period from
July 1, 1947, to June 30, 1951. A post-audit of such claims was made by the controller over a
period extending from October, 1952, to July, 1953; it disclosed the county's failure to report on
part-pay patients in the manner contemplated by regulation Number 5198, and the discrepancy
amounted to $224,540.57 for the period covering July 1, 1947, to December 31, 1951, inclusive.
This amount (plus $2,969.89 representing deductions made by reason of matters other than the
application of § 5198) was deducted from the county's claim for the six months period of January
1 to June 30, 1953. The appellants currently disallowed a portion of each subsidy claim filed by
the county for each semiannual period from July 1, 1951, through December 31, 1953, in the total
sum of $106,175.12, making a grand total deduction of $330,715.69, the amount of the judgment
rendered herein. Though these figures seem large, they amount to approximately four per cent of
the $7,634,202.71 subsidy apportioned to the county of Los Angeles for the period from July 1,
1947, to December 31, 1953, inclusive.


On August 7, 1953, the county sought a writ of mandate to compel payment of said sum of
$330,715.69 to it, but the writ was denied without opinion in the District Court of Appeal.
Thereupon two suits (now under review) were filed, one seeking mandate and the other declaratory
relief. Judgment favorable to the county was entered in each and the instant appeals were taken
therefrom.


(1a) The controlling question is whether regulation 5198 is a valid administrative implementation
of the statute. Initially it is to be observed that the statute provides a true subsidy, payable to the
county, not the patient, the amount *434  being computed according to the number of patient-hours
of care provided to tuberculosis patients at public expense. The generally accepted definition of the
term “subsidy” is stated in 83 Corpus Juris Secundum, page 760, as follows: “Something, usually
money, donated or given or appropriated by the government through its proper agencies; a grant
of funds or property from a government, as of the state or a municipal corporation, to a private
person or company to assist in the establishment or support of an enterprise deemed advantageous
to the public; a subvention.” The title to an amending act of 1939 characterizes section 3300 as
“relating to grants in aid for the support and care of persons afflicted with tuberculosis.” (Stats.
1939, ch. 1070, p. 2996.) Section 3300 itself refers to the payments as “state aid.” The title to the
amending statute of 1947 (Stats. 1947, ch. 1000, p. 2266) refers to the subsidy payments as “state
grants-in-aid to counties ... for the treatment and care of persons suffering from tuberculosis.”
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Counsel for both sides concede, as they must, that one who pays in full for his care is not
hospitalized at public expense, and hence cannot be included in the basis for computing the subsidy.
It seems evident that the insertion in section 3 of the original statute of the sentence “the hospital
shall be allowed to receive pay patients” must have been intended to refer to those who can provide
only part of the cost of the keep. Its inclusion in the particular section which commands payment
of a subsidy is significant. In said section 3 the quoted sentence follows the provision that the
county shall receive $3.00 a week for each person cared for at public expense, and immediately
precedes a requirement that the medical superintendent render semiannual statements covering
the subject matter. “The medical superintendent of each hospital receiving state aid under this
act shall render semiannually to the state bureau of tuberculosis a report under oath showing, for
the period covered by the report, (1) the number of patients suffering from tuberculosis cared for
therein at public expense, unable to pay therefor, and (2) the number of weeks of treatment of
each such patient.” (Stats. 1919, ch. 464, p. 853.) In the process of codification this medical report
requirement was carried into section 3301.


Ours is but a problem in statutory interpretation, which “has been characterized as a search after
the legislative intent as expressed in the language of the statute.” (23 Cal.Jur. § 101, p. 719.) *435


Precedents concerning the meaning of “cared for therein at public expense” and “unable to pay for
their support” favor respondent's position rather than that of appellants. See People ex rel. Caldwell
v. Board of Supervisors, 45 App.Div. 42 [60 N.Y.S. 1122, 1127], and In re Hooker's Estate, 173
Misc. 515 [18 N.Y.S.2d 107, 113], which hold that the word “expense” connotes money actually
paid out or necessarily to be spent. In Madison v. City & County of San Francisco, 106 Cal.App.2d
232 [234 P.2d 995, 236 P.2d 141], the court construed a city ordinance providing inter alia for
admission to the San Francisco hospital of “(i) An expectant mother who is unable to pay for her
care and the cost of her maintenance.” At page 247 the court said: “An expectant mother need
not be a pauper to be ‘unable to pay for her care,’ within the meaning of that expression as used
in the state and local codes. ... The word ‘indigent,’ when used in connection with admissions to
county hospitals, was defined by the court in the Goodall case as including a person ‘who has
insufficient means to pay for his maintenance in a private hospital after providing for those who
legally claim his support.’ (11 Cal.App.2d at p. 550.) That, we believe, is the meaning of the
expression ‘unable to pay for her necessary care’ as used by the Legislature in section 204 of the
Welfare and Institutions Code.” These authorities support the proposition that one is cared for at
the public expense to the extent to which the public pays for his support, no more and no less.


It is difficult to discern a legislative intent to exclude part-pay patients from the basis of
computation of the subsidy, especially as the pertinent sentence concerning the receiving of pay
patients was inserted in the statute for their benefit. It is doubtful whether the provision that the
“hospitals shall be allowed to receive pay patients” would be valid if held to apply to those who are
able to pay the full cost of their support. Under the ruling in Goodall v. Brite, 11 Cal.App.2d 540,
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545, 548-550, 552 [54 P.2d 510], the affording of hospital facilities to the latter class of patients
would amount to a gift of public funds unless limited to emergency cases. At page 551 the court
pertinently remarked: “In the administration of public funds the supervisors are acting as trustees
and they should so administer those funds as to lighten the taxpayers' burden as much as possible.”


To the extent that patients do not pay for their own keep they are manifestly supported at public
expense. Counsel for *436  both sides recognize this fact, but appellants claim a right to receive
from the county such partial payments as those patients make,—something which the statute does
not suggest. Section 3300 is permissive with respect to a county assuming the state's burden of
caring for the indigent (County of Sacramento v. Chambers, 33 Cal.App. 142, 147 [164 P. 613];
in this case indigent tuberculosis patients),—“may establish and maintain a tuberculosis ward,
hospitals or sanatorium”—but it is mandatory in its declaration that for such facility it “shall
receive from the state the sum provided in § 3301.5.” The use of “may” and “shall” in the same
section cannot be deemed inadvertent. Section 3301.5 is likewise mandatory, “the amount of the
tuberculosis subsidy ... shall be the following,” specifying flat amounts per patient day. We see in
this no opening for a construction to the effect that the county will receive only part or none of
the subsidy in case the patient pays a portion of his keep or that the state in any event is entitled
to receive or take a credit for any of the patients' payments unless they are substantial enough to
take him out of the part payment category.


Counsel for appellants place considerable reliance upon this portion of section 3300, “except that
the city, county, or city and county is not entitled to receive this state aid unless the tuberculosis
ward, sanatorium, or hospital conforms to the regulations of and is approved by the State
Department of Public Health.” It was stipulated and the court found that Los Angeles County's
“wards and hospitals conform to the regulations of and are approved for tuberculosis subsidy by
the State Department of Public Health, except that in the preparation and submission of claims
for tuberculosis subsidy the County of Los Angeles has not complied with Section 5198. ...”
Respondent argues “that by the language ‘regulations of ... the State Department of Public Health,’
the Legislature contemplated that these regulations would cover such matters as adequate physical
facilities, including such things as buildings, wards, bed space, laboratory facilities, qualifications
and training standards of personnel, and the keeping of records and statistics at these hospitals.


“The specific language of Section 3300 provides that the ‘ward, sanitarium or hospital’ must
conform to the rules in order to qualify for subsidy, clearly contemplating that it is the facilities of
these installations which must conform to the rules in order that the institution qualify for subsidy,
and does not refer to fiscal matters between the counties and the *437  State.” This impresses us
as sound doctrine. The quoted exception plainly carries the inference which respondent attaches
to it and it gives no hint of any right in the Department of Public Health or the controller or anyone
else to revise, reduce or offset the subsidy which sections 3300 and 3301.5 specifically direct to
be paid in prescribed amounts.
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This statutory language assumes an existing right of administrative interpretation through the
adoption of regulations, but the right springs from the same statute. Section 102, Health and
Safety Code, provides: “It shall have power to adopt, promulgate, repeal and amend rules and
regulations consistent with law for the protection of the public health.” It is in pari materia with the
following sections of the Government Code. Section 11373 provides: “... Each regulation adopted,
to be effective, must be within the scope of authority conferred and in accordance with standards
prescribed by other provisions of law.” Section 11374: “Whenever by the express or implied
terms of any statute a state agency has authority to adopt regulations to implement, interpret,
make specific or otherwise carry out the provisions of the statute, no regulation adopted is valid
or effective unless consistent and not in conflict with the statute and reasonably necessary to
effectuate the purpose of the statute. ...” (2) The administrative agency must confine itself to
reasonable interpretation in adopting regulations for administration of its governing statute; if it
goes beyond that, the legislative area has been invaded and the regulation counts for nought. See
Boone v. Kingsbury, 206 Cal. 148, 161 [273 P. 797]; Whitcomb Hotel, Inc. v. California Emp. Com.,
24 Cal.2d 753, 759 [151 P.2d 233, 155 A.L.R. 405]; First Industrial Loan Co. v. Daugherty, 26
Cal.2d 545, 550 [159 P.2d 921]; Williamson v. United States, 207 U.S. 425, 461-462 [28 S.Ct. 163,
52 L.Ed. 278]; Unites States v. United Verde Copper Co., 196 U.S. 207, 215-216 [25 S.Ct. 222,
49 L.Ed. 449]; United States v. George, 228 U.S. 14, 20 [33 S.Ct. 412, 57 L.Ed. 712]. ( 3) The
effect of these statutes and authorities is summarized in Tolman v. Underhill, 39 Cal.2d 708, 712
[249 P.2d 280]: “It is well settled, however, that laws passed by the Legislature under its general
police power will prevail over regulations made by [an agency] with regard to matters which are
not exclusively [that agency's] affairs.” That is the case here. The Legislature has occupied the
field which the regulation attempts to invade (cf. Department of Social Welfare v. Kern County,
29 Cal.2d 873, 877 [180 P.2d 1]). *438


(4) While interpretive regulations, especially those of long standing, are entitled to considerable
weight in determining the meaning of a statute, the ultimate responsibility rests upon the courts, and
they are obligated to strike down an administrative rule which attempts to add to or subtract from
the statute. “Whatever the force of administrative construction, however, final responsibility for
the interpretation of the law rests with the courts. ‘At most administrative practice is a weight in the
scale, to be considered but not to be inevitably followed. ... While we are of course bound to weigh
seriously such rulings, they are never conclusive.’ [Citation.] ( 5) An administrative officer may
not make a rule or regulation that alters or enlarges the terms of a legislative enactment. [Citations.]
( 6) Moreover, an erroneous administrative construction does not govern the interpretation of a
statute, even though the statute is subsequently reenacted without change. [Citations.]” (Whitcomb
Hotel, Inc. v. California Emp. Com., supra, 24 Cal.2d 753, 757-758.) ( 1b) Regulation 5198 was
an attempt to extend the rule-making power beyond its legitimate function, a trespass upon the
legislative field.
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Appellants also argue that the cost to the county of maintaining tuberculosis patients has no relation
to the statute, that this is shown by section 3301.7, enacted in 1953, which provides: “It is the
intention of the Legislature to adjust from time to time state participation in the care of persons
suffering from tuberculosis in accordance with changes in the cost of caring for such patients.”
Counsel say in their opening brief: “This clearly indicates that the cost of care to the counties is
not a matter to be considered in claiming the subsidy, but rather is a matter which the Legislature
will consider from time to time in fixing the amount of the subsidy per patient day.” The section
was passed as part of a measure increasing the flat subsidy payable to the county and evinces an
intent to increase the subsidy to the county as the cost of care goes up, or vice versa. (Since 1915
the amount has been increased from $3.00 per patient per week to $2.60 per patient per day in
some instances.) We agree that section 3301.7 does not reflect an intention to have the specified
amount of aid altered by the county or the state. But this aids appellants' position in no respect. If
it throws any light upon our problem it merely serves to illuminate the fact that the subsidy is a
fixed amount which can be changed directly or indirectly by the Legislature only. *439


(7a) But, say appellants, this regulation has had legislative approval, for sections 3300 to 3301.6
have been amended in 1947, 1949 and 1953. 2  (Stats. 1947, ch. 1000, p. 2266; Stats. 1949, ch. 1091,
p. 1990; Stats. 1949, ch. 1242, p. 2195; Stats. 1953, ch. 28, p. 632, ch. 331, p. 1600, ch. 550, p. 1810,
ch. 1513, p. 3175.) Counsel cite Universal Eng. Co. v. State Board of Equalization, 118 Cal.App.2d
36, 43 [256 P.2d 1059], to the effect that: “It has been held that where an administrative officer
or board has adopted a regulation ... and the Legislature subsequently reenacts the statute without
amendment in this regard, the reenactment amounts to a legislative confirmation of the prior
existing rules of interpretation.” ( 8) After making this statement the court also said: “In resolving
a question as to the import of a statute, a court attaches probative weight to the administrative
agency's conclusion as to the meaning of the law, and a court will not ordinarily adopt another
construction unless the determination of the agency or board is shown to have been clearly
erroneous or unauthorized.” The actual decision was that the administrative ruling in question was
a reasonable interpretation of the statute. ( 9) The true rule seems to be that the mere reenactment
of the statute without change does not necessarily constitute a legislative approval of an existing
regulation. In Pacific Greyhound Lines v. Johnson, 54 Cal.App.2d 297, 302 [129 P.2d 32], it is
said: “Nor does it follow from the fact that the Legislature has amended the act without expressing
disapproval of the practice of the board of excluding bridge and ferry tolls from ‘gross receipts,’
subject to the tax, that it has given legislative approval of such practice. ( 10) The presumption that
a legislature, in amending or reenacting a statute, is familiar with the construction which the courts
have put upon terms used therein, is well recognized; but such presumption does not necessarily
apply to all constructions or practices adopted by administrative boards, and should not be too
generally indulged in the absence of a showing that such construction or practice has been brought
to the attention of the Legislature. [Citations.] The rules contended for by appellant are only aids
in statutory construction of a legislative enactment which is so general in its terms as to render an
interpretative rule or regulation appropriate. They are not conclusive upon the courts.” To the same
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effect, see Estate of Madison, 26 Cal.2d 453, 463 [ *440  159 P.2d 630]; Trabue Pittman Corp. v.
County of Los Angeles, 29 Cal.2d 385, 399 [175 P.2d 512]; Saso v. Furtado, 104 Cal.App.2d 759,
769 [232 P.2d 583]; Dahlbeck v. Industrial Acc. Com., 135 Cal.App.2d 394, 402 [287 P.2d 353]. (
7b) The Universal Engineering case, supra, is not deemed controlling here for the reason, among
others, that the present dispute did not rise to the surface until 1953 when the post-audit was made,
and there is nothing to indicate that it did or could have come to the notice of the Legislature or of
legislative counsel prior to the 1953 amendments. (The last amendment of § 3300 (prior to 1957)
was made in 1947. The reenactment and renumbering of these sections in 1957 3  can throw no
light upon this case, for that occurred after the decision in the lower court.)


2 None of said amendments affects section 3300 except that of 1947.


3 See Statutes 1957, chapter 205, page 861.


Appellants' claims of acquiescence and laches on the part of the county and of estoppel against it
were ruled adversely to them below and, as the pertinent findings rest upon sufficient substantial
evidence, those contentions are not now available to appellants. They require but brief comment.


(11) As to alleged acquiescence by the county in the department's construction of the statute as
embodied in rule 5198, it affirmatively appears that the county never made the agreement required
by 5198, refused to comply with it, did not furnish the information necessary to its application,
and at all times resisted enforcement of that regulation.


(12) Laches and estoppel are so closely akin that they may be treated together. There is no showing
of prejudice to the department or anyone else through reliance upon conduct of the county. No
moneys were ever paid to it on the basis of any express or implied recognition of 5198 by the
county. No moneys were received by it which were not legally due and payable. What appellants
now seek is to preclude respondent from resisting a retroactive charge against it predicated upon
an erroneous construction of the statute. The rule was not invoked against respondent until July,
1952, when its subsidy claim for the second six months of 1951 was reduced; it sought mandamus
in August, 1953, and filed the instant actions in May, 1954. There was no unreasonable delay in
this. Even if there had been long delay in attacking the regulation that would not afford ground
for a finding of laches or estoppel. Anent this matter the court said in Del Mar Canning Co. v.
Payne, 29 Cal.2d 380, 384 [175 P.2d 231]. *441  “No authority is cited to the point that the failure
to object to the promulgation of an unconstitutional rule raises an estoppel to attack it afterwards
and we are satisfied that the commission has no legal power to place the burden of objecting to
a rule at the time of its formulation upon those engaged in the industry under pain of thereafter
being estopped to attack its validity.”


(1c) We conclude that the trial judge did not err in holding regulation 5198 to be void or in molding
relief to plaintiff accordingly.
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(13a) Appellants challenge the jurisdiction of the court in each of the instant cases. It is said that
they are suits against the state and will not lie because the state has not consented to be sued,
citing Constitution, article XX, section 6, and cases which construe it. 4  The defendants in each
action are the State Department of Public Health, its director, the members of the State Board of
Public Health, the State Controller and the State Treasurer. One of the actions seeks declaratory
relief under section 11440, Government Code, which says: “Any interested person may obtain a
judicial declaration as to the validity of any regulation by bringing an action for declaratory relief
in the superior court in accordance with the provisions of the Code of Civil Procedure. ...” But the
county was uncertain whether said section affords an exclusive remedy or whether it can embrace
any relief beyond the mere declaration of validity or invalidity of regulation 5198; so it brought a
companion case in mandamus upon the theory that that proceeding would lie if declaratory relief
proved to be an inadequate remedy, not broad enough to cover a necessary accounting or to declare
rights and duties for the future administration of the statutes with reference to part-pay patients.


4 Const., article XX, section 6: “Suits may be brought against the State in such manner and
in such courts as shall be directed by law.”


It will be noted that each action runs against state officers in their official capacities and
seeks primarily a correct disbursement of funds appropriated by the Legislature for tuberculosis
subsidies. It also seeks a binding direction to them as to proper disbursement of future subsidy
appropriations so long as section 3300 remains unchanged. The state has already acknowledged
and declared an obligation to supply the subsidy and the basic question of each suit is the proper
interpretation of the statute as to method of disbursing *442  the appropriated moneys. 5  Each
proceeding is brought against state officers having control over the funds and prays for judgment
directing them to perform their statutory duty. Such an action is not one against the state within the
purview of the constitutional provision, article XX, section 6. Volume 34, American Jurisprudence,
§ 123, p. 905: “The immunity of a state and of the United States from suit prevents mandamus
against a public officer, board, or commission where it is in reality a proceeding against either
sovereign. It is otherwise where the proceeding against the officer is not in effect one against the
State or the United States. In such case, the immunity of the sovereign to suit cannot be invoked
to defeat the mandamus to compel performance by the officer of duties imposed upon him by law.
If the mandamus proceeding in which the state's officers or boards are made respondents cannot
subject the state to the payment of money or result in any diminution of its sovereignty, it is not a
proceeding against the state, as where all that can possibly flow from the judgment in mandamus
is that the public official or official board will be required to refund or release money or property
wrongfully detained from the relator.”


5 For appropriations covering the years 1947-1953, see the following statutes: Stats. 1947, Ch.
486, p. 1456, Item 332; Stats. 1948, Ch. 23, p. 112, Item 372; Stats. 1949, Ch. 700, p. 1284,
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Item 380; Stats. 1949, Ch. 1242, p. 2196, § 2.5; Stats. 1950, Ch. 2, p. 344, Item 485; Stats.
1951, Ch. 1020, p. 2738, Item 371; Stats. 1952, Ch. 3 p. 107, Item 420; Stats. 1953, Ch. 971,
p. 2446, Item 401. Most of these Statutes use the following phraseology: “To be expended
in accordance with Division 4 of the Health and Safety Code.”


County of Los Angeles v. Riley, 20 Cal.2d 652 [128 P.2d 537], was a proceeding in mandamus
to compel officers of the state to recalculate credits to which the county claimed to be entitled
upon certain reports of aid to needy children and to allow the county a credit as the result of such
recalculation. (14) In rejecting the contention that the proceeding would not lie as the state had
not consented to be sued, the court said, at page 662: “The rule is well established in this state that
where the action is one simply to compel an officer to perform a duty expressly enjoined upon him
by law, it may not be considered a suit against the state. [Citations.] As the present action is not one
against the state, the provision of section 688 of the Political Code, 6  requiring the presentation of a
claim to the Board of Control as a prerequisite to the institution of suit, has no application to actions
of this *443  character. The action was properly commenced and petitioner has the legal right to
maintain the same.” To the same effect, see California Physicians' Service v. Garrison, 28 Cal.2d
790, 800 [172 P.2d 4, 167 A.L.R. 306]; U'Ren v. State Board of Control, 31 Cal.App. 6, 12 [159 P.
615]; City of Oakland v. Brock, 8 Cal.2d 639, 643 [67 P.2d 344]. ( 13b) As heretofore shown, the
object of the present suits is to compel state officers to disburse funds specifically appropriated
for tuberculosis subsidies in the manner provided by the statute. This involves no invasion of state
sovereignty and does not fall within the rule precluding suits against the state without its consent.


6 Now Government Code, section 16041.


(15) The foregoing considerations also dispose of the argument that respondent is barred from
recovery by failure to exhaust administrative remedies through filing of claims with the controller
pursuant to section 16021 and sections 16041-16054 of the Government Code. Those sections
relate to claims against the state; as the present claims of the county do not fall in that category there
was no necessity of complying with any of the claim sections in question. Indeed the procedure
applicable to subsidy payments called for filing of claims therefor with the State Department of
Public Health and this was done. The language last above quoted from County of Los Angeles v.
Riley, supra, 20 Cal.2d 652, 662 is here applicable.


(16) Each action is attacked upon a separate jurisdictional ground. With respect to the declaratory
relief action it is argued that section 11440, Government Code, is a consent to suit for the narrow
purpose of obtaining a judicial declaration “as to the validity of any regulation.” Aside from the
fact that it is not a suit against the state at all, it further appears that this is a myopic view of the
section. It provides that declaratory relief may be obtained “by bringing an action for declaratory
relief in the superior court in accordance with the provisions of the Code of Civil Procedure.” This
is a reference to section 1060 et seq., Code of Civil Procedure. Section 1060 says that the plaintiff
“may ask for a declaration of rights or duties, either alone or with other relief; and the court may
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make a binding declaration of such rights or duties, whether or not further relief is or could be
claimed at the time.” Section 1062: “The remedies provided by this chapter are cumulative, and
shall not be construed as restricting any remedy, provisional or otherwise, provided by law for
the benefit of any party to such action, and no judgment *444  under this chapter shall preclude
any party from obtaining additional relief based upon the same facts.” If specific consent to suit
were necessary this incorporation of section 1060-1062, Code of Civil Procedure, into section
11440 by reference would clearly be sufficient consent to support all phases of the declaratory
judgment. But the true aspect of the matter is that validity of administrative regulation is added by
section 11440 to the enumeration of subjects for declaratory relief found in section 1060, Code of
Civil Procedure. ( 17) It is established law that: “It is the duty of the court hearing an action for
declaratory relief to make a complete determination of the controversy. ...” (Osborne v. Security
Ins. Co., 155 Cal.App.2d 201, 204 [318 P.2d 84].) Accord: Petersen v. Ridenour, 135 Cal.App.2d
720, 727-728 [287 P.2d 848]; American Enterprise, Inc. v. Van Winkle, 39 Cal.2d 210, 219 [246
P.2d 935].


(18) It is now well settled that no specific consent is requisite to a suit for declaratory relief brought
against public officials and designed to adjudge and declare the obligations of their office with
respect to a given factual situation. Indeed, the cases go so far as to say that such an action may
run against the state itself without the necessity of specific statutory consent. So held in Hoyt v.
Board of Civil Service Commrs., 21 Cal.2d 399, 403 [132 P.2d 804]; Lord v. Garland, 27 Cal.2d
840, 852 [168 P.2d 5]; California Physicians' Service v. Garrison, supra, 28 Cal.2d 790, 800; Bess
v. Park, 132 Cal.App.2d 49, 53 [281 P.2d 556].


(19) Objection is made to the inclusion of an injunctive provision in each judgment. After decreeing
the invalidity of regulation 5198, requiring an accounting from defendants to plaintiff, awarding
judgment for $330,715.69 and directing issuance of warrant for payment of same, the court further
declared it to be the duty of defendants: “(a) To set aside their determination of the amount of
tuberculosis subsidy payments and their rejection and disallowance of a part of the plaintiff's claim
for each of the subsidy periods from July 1, 1951, to December 31, 1953; (b) To cease and desist
from any action whereby there is withheld all or any portion of the tuberculosis subsidy claims of
the County of Los Angeles for tuberculosis care furnished to eligible individuals by the County
of Los Angeles, except as to amounts in excess of the amount set forth in Section 3301.5 of the
Health and Safety Code, which excess amount is determined by the accounting *445  between
the parties to be the amount of $2,969.89; (c) To take that necessary action within each of their
particular jurisdictions so that the County of Los Angeles will forthwith be paid the tuberculosis
subsidy payments as enjoined upon the respondents by Section 3301.5 of the Health and Safety
Code. ... (d) To hereafter allow and pay in full all claims of the County of Los Angeles for subsidy
for tuberculosis care furnished to eligible individuals in the amounts provided in Section 3301.5
of the Health and Safety Code without any deductions made by application of Section 5198, Title
17, California Administrative Code.” The objection goes to paragraph (b).



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1060&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1062&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAGTS11440&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAGTS11440&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAGTS11440&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1060&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS1060&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=155CAAPP2D201&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_204&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_204 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=155CAAPP2D201&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_204&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_204 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120209&pubNum=661&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=135CAAPP2D720&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_727&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_727 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=135CAAPP2D720&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_727&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_727 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955113325&pubNum=661&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=39CALIF2D210&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_219&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_219 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952112070&pubNum=661&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952112070&pubNum=661&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=21CALIF2D399&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_403 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=21CALIF2D399&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_403 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943114415&pubNum=661&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=27CALIF2D840&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_852&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_852 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=27CALIF2D840&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_852&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_852 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946111149&pubNum=661&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=28CALIF2D790&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_800&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_800 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=132CAAPP2D49&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_53&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_53 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=132CAAPP2D49&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_53&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_53 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955112758&pubNum=661&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS3301.5&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS3301.5&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS3301.5&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS3301.5&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS3301.5&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAHSS3301.5&originatingDoc=I43270c20fad911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Los Angeles County v. State Dept. of Public Health, 158 Cal.App.2d 425 (1958)
322 P.2d 968


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 18


It is argued that an injunction is not permissible in a declaratory relief action. The law is to the
contrary, as was declared in Knox v. Wolfe, 73 Cal.App.2d 494, 505 [167 P.2d 3]; James v. Hall,
88 Cal.App. 528, 535 [264 P. 516]; Jones v. Feichtmeir, 95 Cal.App.2d 341, 344 [212 P.2d 933];
Staley v. Board of Medical Examiners, 109 Cal.App.2d 1, 5-6 [240 P.2d 61].


(20) The contention that the “cease and desist” paragraph is improper in either judgment because
violative of section 526, second subdivision 4, of the Code of Civil Procedure, and Civil Code,
section 3423, subdivision 4, is equally untenable. Those sections prohibit the granting of an
injunction to prevent the execution of a public statute by officers of the law. But they apply only
to valid statutes. A statute or a regulation has no existence if it is invalid and its enforcement may
be enjoined. “The argument, in any case, against the validity of an injunction issued to restrain the
execution of a statute, rests, of course, on the premise that the statute in question is a valid exercise
of the legislative power. An act of the Legislature which is in conflict with the constitution is no
statute at all. It ‘is utterly void, and has no force or legal existence. ...’ (Wheeler v. Herbert, 152
Cal. 224, 228 [92 P. 353].) The provisions of section 3423, subdivision 4, of the Civil Code, ‘refer
solely to injunctions against the execution of valid statutes.’ (Wheeler v. Herbert, 152 Cal. 224 [92
P. 353].)” (Reclamation District v. Superior Court, 171 Cal. 672, 676 [154 P. 845].)


(21) Appellants invoke the statute of limitations, relying on Code of Civil Procedure, section 343,
the four-year statute. Counsel argue that rule 5198 was adopted in August, 1946, and the county's
suit not brought within four years and hence is barred. Respondent aptly replies: “In this case the
appellants *446  duly processed and paid all of the County's subsidy claims through the claim for
the period of ending June 30, 1951. ... The first time that Section 5198 was asserted against Los
Angeles County was when its subsidy claim for the period July 1, 1951, to December 31, 1951, was
reduced by application of this rule on July 2, 1952. ... This action being for the purpose of enforcing
a liability created by statute is governed by the three-year Statute of Limitations provided in Code
of Civil Procedure, section 338 [subd.] 1. Since this action was filed May 4, 1954, it was filed
well within the three-year statutory period, which commenced July 2, 1952.” We agree. Neither
action was barred by limitation.


(22) Section 11440, Government Code, having been found broad enough in scope to enable the
court to afford to plaintiff all necessary and appropriate relief, it follows that there was no actual
need of mandamus and that the familiar test of its applicability, absence of other adequate remedy
(Bartholomae Oil Corp. v. Superior Court, 18 Cal.2d 726, 730 [117 P.2d 674]) is not met at bar.
But that is not fatal to the mandamus judgment. “While originally mandate would not lie if there
were other remedies available, that is no longer the situation in California. (See Sipper v. Urban,
22 Cal.2d 138 [137 P.2d 425].) Therefore, the fact that an action in declaratory relief lies (Gov.
Code, § 11440) and there is some indication that in a proper case injunction will lie (see Brock v.
Superior Court, 11 Cal.2d 682 [81 P.2d 931]; Challenge Cream & Butter Assn. v. Parker, 23 Cal.2d
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137 [142 P.2d 737, 149 A.L.R. 1203]; Agricultural Prorate Com. v. Superior Court, 5 Cal.2d 550
[55 P.2d 495] does not prevent the use of mandate.” (Brock v. Superior Court, 109 Cal.App.2d
594, 603 [241 P.2d 283].)


(23) The record shows that the judgments in the two cases run parallel courses and grant the same
relief. 7  The cases were consolidated for purposes of trial only and the court and counsel agreed that
separate findings and judgments must be made. The question therefore arises whether appellants
are prejudiced by the existence of the mandamus judgment which grants the same relief as the
other one. The answer must be a negative. Volume 2, Freeman on Judgments, 5th ed., page 2344,
section 1126, states the apposite principle: “Where two *447  judgments have been obtained for
the same cause of action or debt, the payment or satisfaction of one operates as a satisfaction of the
other, except as to costs.” The rule is stated in substantially the same language in 49 Corpus Juris
Secundum, section 575, page 1058. Cf. Ballentine v. Superior Court, 26 Cal.2d 254, 261 [158 P.2d
14]. Costs were taxed at $6.50 in the declaratory relief judgment, but no costs were taxed in the
other case. Hence we have no problem growing out of costs. As payment or other performance
of one of the judgments operates as a satisfaction pro tanto of the other judgment, appellants can
suffer no prejudice from the existence of both decrees and we conclude that the duplication does
not require or warrant a reversal of either judgment.


7 Appellants assert that these are money judgments against the individual public officials. But
this is not correct for they are ordered to pay out the moneys in the course of their duties
as such public officers.


Other points raised in support of the appeal have been examined and found without merit. They
require no further discussion.


The judgment in each case is affirmed.


Fox, P. J., and Kincaid, J. pro tem., *  concurred.
* Assigned by Chairman of Judicial Council.


A petition for a rehearing was denied April 11, 1958, and appellants' petition for a hearing by the
Supreme Court was denied May 16, 1958. Gibson, C. J., Traynor, J., and Spence, J., were of the
opinion that the petition should be granted. *448


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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MICHAEL NEWFIELD, Plaintiff and Appellant,
v.


INSURANCE COMPANY OF THE WEST, Defendant and Respondent.


Civ. No. 68725.
Court of Appeal, Second District, Division 2, California.


May 17, 1984.


SUMMARY


In an action by a discharged employee alleging wrongful termination of employment, the trial
court sustained the employer's demurrer to the complaint without leave to amend, and entered
judgment of dismissal. The employee alleged that a representation was made to him that he would
have a ‘permanent career‘ with the employer and that he was terminated without just cause less
than two years after his initial employment date. (Superior Court of Los Angeles County, No. C
419857, Frances Rothschild, Judge.)


The Court of Appeal affirmed. It held that the employee did not allege violation of any public
policy or statute, and thus did not state a cause of action in tort. It held that, since the employee
made no allegation of an express promise not to terminate him without just cause, the cause of
action did not sound in express contract terms. Further, the complaint contained no allegations of
industry policy and practice nor personnel policies or practices of the employer, there was criticism
of the employee's work, and the length of employment was less than two years; thus, the complaint
did not sound in implied contract terms. The court also held that the cause of action was barred by
the statute of frauds, since by complaining that he was not given ‘permanent‘ employment when
he was fired after nearly two years, the employee took the position that the contract guaranteed
him employment for a period longer than one year. Otherwise, his employment relationship was
terminable at will. (Opinion by Beach, J., with Compton, Acting P. J., and Gates, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Torts § 1--Cause of Action.
A cause of action founded on violation of public policy or statute is a tort action. *441
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(2)
Employer and Employee § 9--Contracts of Employment--Actions for Wrongful Discharge.
When an employer's discharge of an employee violates fundamental principles of public policy,
the discharged employee may maintain a tort action and recover damages traditionally available
in such actions.


(3)
Employer and Employee § 9--Contracts of Employment--Actions for Wrongful Discharge--Cause
of Action in Tort.
There is no public policy that people are or should be entitled to permanent employment or that
an employer is not entitled to discharge an employee. Thus, in an action for wrongful discharge of
an employee, in which the discharged employee made no allegation of any violation of any public
policy or statute, the complaint did not state a cause of action in tort.


(4)
Employer and Employee § 8--Contracts of Employment--Duration and Termination.
There are limitations on the exceptions that have been created under Lab. Code, § 2922, which
provides that employment with no specified term may be terminated at the will of either party.
There must be a promise, express or implied, that there is a guarantee of continued employment
so long as there is satisfactory service. A contract for permanent employment is interpreted as
a contract for an indefinite period and in the absence of statutory provisions or public policy
considerations is terminable at the will of either party for any reason whatsoever.


(5)
Employer and Employee § 8--Contracts of Employment--Duration and Termination--Termination
Without Just Cause.
Although it could be argued that a promise of ‘permanent‘ employment obliquely implied a
promise not to terminate without just cause, oblique language will not, standing alone, be sufficient
to establish agreement.


(6)
Employer and Employee § 9--Contracts of Employment--Actions for Wrongful Discharge--
Express or Implied Promise.
In an action for wrongful discharge of employment in which the discharge employee made no
allegation of an express promise not to terminate him without just cause, the cause of action
did not sound in express contract terms. Among the criteria considered in determining whether
there was an implied promise are longevity of service, established personnel policies, established
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personnel practices of the employer, policies and practices within the industry, lack of criticism
of the employee's work, and oral representations or assurances. Since there were no allegations of
industry policy and practice nor personnel policies or practices of the employer which supported
the employee's cause of *442  action, there was criticism of the employee's work, and the length
of employment was less than two years, the cause of action also did not sound in implied contract
terms.


[See Cal.Jur.3d, Employer and Employee, § 58; Am.Jur.2d, Master and Servant, § 32.]


(7a, 7b, 7c)
Employer and Employee § 9--Contracts of Employment-- Actions for Wrongful Discharge--
Promise of ‘Permanent‘ Employment--Statute of Frauds.
A cause of action for wrongful discharge from employment more than one year after the job
started was barred under Civ. Code, § 1624, subd. (1) (statute of frauds as applicable to unwritten
agreements not to be performed within one year). Plaintiff's concomitant allegations were based
on the theory that his employment, for which there was no written contract and which the
employer had orally referred to as ‘permanent,‘ was not terminable at will but was guaranteed
until terminated for good cause.


(8)
Frauds, Statute of § 3--Agreements Not to Be Performed Within a Year-- Possibility of
Performance Within a Year--Contract for ‘Permanent‘ Employment.
Generally, an oral contract for ‘permanent‘ employment does not come under Civ. Code, § 1624,
subd. (1), which is the statute of frauds as applied to unwritten agreements that by their terms are
not to be performed within a year. Such a contract could conceivably be performed within one
year by termination of the employment agreement by one party or the other.


(9)
Employer and Employee § 8--Contracts of Employment--Duration and Termination--‘Permanent‘
Employment.
Since a contract for ‘permanent‘ employment has long been interpreted as being for an indefinite
period, it is terminable at will by either party.


(10)
Frauds, Statute of § 1--Purpose.
The purpose of the statute of frauds is to prevent enforcement of promises that were not made and
to insure equality and justice between the parties.
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COUNSEL
David S. Sperber for Plaintiff and Appellant.
Haight, Dickson, Brown & Bonesteel, Peter Q. Ezzell, Roy G. Weatherup and Robert L. Kaufman
for Defendant and Respondent. *443


BEACH, J.


Nature of Appeal:
Appeal from judgment of dismissal without leave to amend upon sustaining of demurrer to
complaint alleging wrongful termination of appellant as an employee of respondent. We affirm.


Our Holding:
We hold (1) appellant did not plead sufficient facts to establish the tort of wrongful discharge nor
to establish breach of an oral contract of employment; (2) any tort action would be barred by the
one-year statute of limitations; and (3) the breach of oral contract would have been barred by the
statute of frauds.


Facts:
Appellant alleged that in October 1978 he entered an oral employment contract with respondent. In
accepting employment appellant alleged that he left his job with another company; that he took a
decrease in pay; that he increased his hours at work; and he commuted 70 miles round trip each day.
He alleged further that a representation was made to him that he would have ‘a permanent career‘
with respondent. Also appellant alleged that he was terminated without just cause on October 17,
1980; that the termination occurred less than two years after his initial employment date; and that
the termination was in breach of the alleged oral contract and of an implied covenant of good faith
and fair dealing.


Additionally, appellant alleged that defendants, William White and Carl Koch, ‘conspired‘ with
respondent to terminate appellant's employment and ‘did wrongfully represent‘ that appellant
‘was not adequately performing his duties,‘ and that appellant ‘was a detriment‘ to respondent.
However, appellant on this appeal asserts that he stands or falls on the pleadings directed solely
against respondent Insurance Company of the West. Therefore, there is no issue or problem before
us relative to the sufficiency of allegations of conspiracy or any other liability of respondent for
the conduct of its employees, White and Koch.


Discussion:
(1)A cause of action founded upon violation of public policy or a statute is a tort action. ( 2)‘[W]hen
an employer's discharge of an employee *444  violates fundamental principles of public policy,
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the discharged employee may maintain a tort action and recover damages traditionally available
in such actions.‘ ( Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d 167, 170 [164 Cal.Rptr. 839,
610 P.2d 1330, 9 A.L.R.4th 314].)


(3)In the instant case, there has been absolutely no allegation of any violation of any public policy
or statute, and there can be none alleged.


There is no public policy that people are or should be entitled to permanent employment or that an
employer is not entitled to discharge an employee. The law as set forth by statute reflects a contrary
policy. The general rule codified in Labor Code section 2922 provides that ‘An employment,
having no specified term, may be terminated at the will of either party ....‘ 1


1 The section also provides the definition of ‘specified term‘ as ‘an employment for a period
greater than one month.‘ This does not, however, relate to any public policy regarding any
minimum of required hiring or permanency thereof.


The first cause of action in the instant complaint is insufficient to state a cause of action in tort
based on public policy or statutory violations. Accordingly, the cause of action must stand, if at
all, upon contract law.


(4)There are limitations on the exceptions that have been created under Labor Code section 2922.
There must be a promise, express or implied, that there is a guarantee of continued employment
so long as there is satisfactory service. ( Patterson v. Philco Corp. (1967) 252 Cal.App.2d 63,
65 [60 Cal.Rptr. 110]; Cleary v. American Airlines, Inc. (1980) 111 Cal.App.3d 443, 450 [168
Cal.Rptr. 722]. The sole allegation by the plaintiff in this regard is that he was promised ‘a
permanent career.‘ This type of promise has been considered by the courts in California and has
been found to create only a contract terminable at will. ‘A contract for permanent employment is
interpreted as a contract for an indefinite period and in the absence of statutory provisions or public
policy considerations [citations] is terminable at the will of either party [citation] for any reason
whatsoever [citation].‘ ( Marin v. Jacuzzi (1964) 224 Cal.App.2d 549, 553 [36 Cal.Rptr. 880].)


Whenever the question of ‘permanent‘ promises has come up in other cases, it has arisen only with
respect to a written contract, or an express and consistent personnel policy and practice or a specific
promise that there would be no termination other than for good cause. (See, e.g., Drzewiecki v.
H & R Block, Inc. (1972) 24 Cal.App.3d 695 [101 Cal.Rptr. 169]; *445  Rabago-Alvarez v. Dart
Industries, Inc. (1976) 55 Cal.App.3d 91, 96 [127 Cal.Rptr. 222]; Hepp v. Lockheed-California
Co. (1978) 86 Cal.App.3d 714 [150 Cal.Rptr. 408].)


(5)It could be argued that the promise of ‘permanent‘ employment obliquely implied a promise
not to terminate without just cause. However, even if that were true, ‘oblique language will not,
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standing alone, be sufficient to establish agreement.‘ ( Pugh v. See's Candies, Inc. (1981) 116
Cal.App.3d 311, 329 [171 Cal.Rptr. 917].)


(6)Appellant has not alleged any express promise not to terminate him without just cause.
Therefore, the first cause of action does not sound in express contract terms any more than it sounds
in tort. It stands, if at all, as a claim for breach of an implied contract.


Among the criteria considered in determining whether there is such an implied promise are
longevity of service, established personnel policies, established personnel practices of the
employer, policies and practices within the industry, lack of criticism of the employee's work, and
oral representations or assurances. ( Pugh v. See's Candies, Inc., supra., at pp. 327-328.)


There are in appellant's complaint no allegations of industry policy and practice nor personnel
policies or practices of respondent which support appellant's cause of action. There was no ‘lack
of criticism‘ of appellant's work. To the contrary, appellant admits in his complaint that respondent
had been informed that appellant was not adequately performing his duties and was a detriment
to respondent. The only oral representation allegedly made was that appellant would have a
‘permanent‘ career, which is insufficient, as shown above. Finally, only the question of longevity
is left. In the instant case, the length of employment was less than two years. This is not the type
of longevity that is referred to in California case law. ( Pugh v. See's Candies, Inc., supra., 116
Cal.App.3d 311, (32 years); Cleary v. American Airlines, Inc., supra., 111 Cal.App.3d 443, (18
years); Tameny v. Atlantic Richfield Co., supra., 27 Cal.3d 167, (15 years).)


California courts have repeatedly considered situations where violation of the implied covenant
of good faith and fair dealing has been alleged as a result of a ‘termination without good cause.‘
The courts have refused to recognize any such cause of action based on that naked convenant
alone. As indicated above, the rulings of those courts were always predicated upon other public
policy grounds, statutory violations, or express (or clearly implied) contract grounds, or upon a
combination of elements (e.g., especially longevity of service together with some added element
(Cleary) 18 years *446  and company policies; (Pugh) 32 years and company policies, faithful
service and lack of criticism).


(7a)Additionally, the first cause of action is barred by the statute of frauds, since it is impermissibly
based upon an oral contract not to be performed within one year.


The applicable portion of the statute of frauds is codified by Civil Code section 1624, subdivision
(1): ‘The following contracts are invalid, unless the same, or some note or memorandum thereof,
is in writing and subscribed by the party to be charged or by his agent: 1. An agreement that by its
terms is not to be performed within a year from the making thereof; ....‘
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(8)Appellant alleged an oral contract for ‘permanent‘ employment. As a general rule, this type of
contract does not come under Civil Code section 1624, subdivision (1). The traditional view is that
such a contract could conceivably be performed within one year by termination of the employment
agreement by one party or the other. ( 9)Since such an employment agreement has long been
interpreted as being for an indefinite period, it is terminable at will by either party. ( Ruinello v.
Murray (1951) 36 Cal.2d 687, 689 [227 P.2d 251].) This is still the rule in California today as
evidenced by California Labor Code section 2922 and Pugh v. See's Candies, Inc., supra., 116
Cal.App.3d 311, 326.


(7b)Appellant alleges that respondent did not have the option of terminating him at will without
good cause. In other words, allegedly only appellant had the right to terminate the contract.
Equality or justice between the parties would no longer exist in this alleged kind of oral contract.


Appellant cannot have it both ways. Either his employment relationship was a contract in which
both parties had equal rights to terminate at will (in which case it was not in violation of the statute
of frauds), or it was a contract where the employer did not have the right to terminate at will,
and there was a reasonable expectation of employment for more than one year (in which case the
statute of frauds does apply, barring this action).


(10)The purpose of the statute of frauds is to prevent enforcement of promises that were not made
and to ensure equality and justice between the parties. (See, e.g., Lockwood v. Smigel (1971) 18
Cal.App.3d 800, 803 [96 Cal.Rptr. 289].)


(7c)In the instant case, since appellant is complaining that he was not given ‘permanent‘
employment when he was fired after nearly two years, *447  he is clearly taking the position that
the contract expressly or impliedly guaranteed him employment for a period longer than one year.
It must follow that appellant contends that the clear implication of the alleged contract was for
employment for longer than one year. In such a situation when the terms of an oral agreement
make it evident by clear implication from the subject matter of the contract that a period longer
than one year was contemplated by the parties, the statute of frauds applies to bar the action. (
Lacy v. Bennett (1962) 207 Cal.App.2d 796, 800 [24 Cal.Rptr. 806]; see also, Tostevin v. Douglas
(1958) 160 Cal.App.2d 321, 327 [325 P.2d 130].)


Inasmuch as we conclude there was no wrongful discharge, it is unnecessary to discuss matters
of punitive damages for tortious discharge, or infliction of emotional distress or conspiracy to
discharge.


The judgment is affirmed.
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Compton, Acting, P. J., and Gates, J., concurred.
Appellant's petition for a hearing by the Supreme Court was denied July 11, 1984. Bird, C. J., was
of the opinion that the petition should be granted. *448


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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35 Cal.3d 616, 677 P.2d 846, 200 Cal.Rptr. 440, 16 Ed. Law Rep. 947
Supreme Court of California


CEOLA NUNN, as Administratrix, etc., Plaintiff and Appellant,
v.


THE STATE OF CALIFORNIA et al., Defendants and Respondents


L.A. No. 31732.
Mar 19, 1984.


SUMMARY


The executrix of the estate of a private security guard who was shot while on duty brought a
wrongful death action against the state, the head of the Bureau of Collection and Investigative
Services, and a community college district. The complaint alleged that the bureau negligently
delayed promulgating regulations, pursuant to former Bus. & Prof. Code, § 7514.1, governing
a course of instruction in firearms use for employees of licensed private patrol agencies. The
complaint alleged that the district negligently refused to give the decedent an opportunity to
complete his firearms training course and obtain a firearm license. It further alleged that defendants'
conduct thus prevented the decedent from being armed and able to protect himself when he was
shot. The trial court entered judgment on the pleadings in favor of defendants. (Superior Court of
Los Angeles County, No. NWC 53510, Robert H. London, Judge.)


The Supreme Court affirmed. It held that the state and the head of the bureau were immune from
liability, since the length of time for carrying out the bureau's duty to promulgate the regulations
involved discretionary functions afforded immunity by Gov. Code, §§ 818.2, 821. Moreover, it
held that former Bus. & Prof. Code, § 7514.1, did not impose a mandatory duty to promulgate
regulations in time to afford private security guards a reasonable opportunity to complete a firearms
course before a specified date. It also held that the Legislature enacted Bus. & Prof. Code, §
7514.1, for the purpose of protecting the public from incompetent armed private security guards.
Hence, it held that Gov. Code, § 815.6, subjecting a public entity to liability for injury resulting
from failure to discharge a mandatory duty designed to protect against risk of a particular type
of injury, was inapplicable. The court also held that neither former Bus. & Prof. Code, § 7514.1
nor the corresponding regulations imposed a mandatory duty upon the district to offer a firearms
instruction course or limiting the time within which the course and the test were to be offered.
Further, it held that the district's decision as to whether and when the decedent should have been
permitted to complete the firearms test was a discretionary decision made *617  immune from
attack by Gov. Code, § 818.4. (Opinion by Reynoso, J., with Mosk, Kaus, Broussard, Grodin, JJ.,
and Richardson, J. *  concurring.)
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* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson
of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Judgments § 8--On the Pleadings--Acceptance of Facts Alleged as True.
Since a motion for judgment on the pleadings on the ground that no valid cause of action is stated
performs the same function as a general demurrer, the facts alleged in the complaint must be
accepted as true for the purposes of review.


(2a, 2b, 2c, 2d)
Government Tort Liability § 7--Grounds for Relief--Liability Arising From Governmental
Activities--Promulgation of Regulations Pursuant to Legislative Directive.
The state was immune from liability for wrongful death of a private security guard who was shot
while on duty and who, because of the allegedly negligent delay of the Bureau of Collection
and Investigative Services in promulgating regulations governing instruction in firearms use for
private security guards, was unarmed when shot. The length of time for carrying out the bureau's
duty to promulgate the regulations pursuant to former Bus. & Prof. Code, § 7514.1, involved
discretionary functions afforded immunity by Gov. Code, §§ 818.2, 821. Moreover, former Bus. &
Prof. Code, § 7514.1, did not impose a mandatory duty to promulgate regulations in time to afford
private security guards a reasonable opportunity to complete the firearms course before a specified
date. Further, the Legislature enacted Bus. & Prof. Code, § 7514.1, for the purpose of protecting
the public from the danger of incompetent armed private security guards. Therefore, Gov. Code,
§ 815.6, subjecting a public entity to liability for injury resulting from failure to discharge a
mandatory duty designed to protect against risk of the particular type of injury, was inapplicable.


[See Cal.Jur.3d, Government Tort Liability, § 9; Am.Jur.2d, Municipal, School, and State Tort
Liability, § 97.]


(3)
Government Tort Liability § 5--Grounds for Relief--As Dependent on Liability of Employee--
Discretionary Activities--Failure to Adopt or Enforce Law.
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The immunity afforded by *618  Gov. Code, §§ 818.2, 821, which provide immunity for public
entities and employees for injuries caused by either the adoption of an enactment or the failure to
adopt or enforce a law, attaches only to discretionary functions.


(4)
Government Tort Liability § 7--Grounds for Relief--Liability Arising From Governmental
Activities--Federal Decisions as Precedent.
Federal decisions construing the immunity afforded discretionary acts under the Federal Tort
Claims Act (28 U.S.C. § 2680(a)) are useful precedent in light of the observation in the Law
Revision Commission comment to Gov. Code, § 818.2 (providing public entities with immunity
for injuries caused by either the adoption of an enactment or the failure to adopt or enforce a law)
that the immunity set out therein falls within the aforesaid federal immunity provision.


(5)
Statutes § 19--Construction.
Whether a particular statute is intended to impose a mandatory duty on a public entity is a question
of interpretation for the courts.


(6)
Statutes § 29--Construction--Language--Legislative Intent.
The legislative intent behind a statute can usually be determined from the statutory language.


(7)
Statutes § 42--Construction--Aids.
When the specific language of a statute does not shed light as to the intent of the Legislature, the
intent can be determined from other factors.


(8)
Statutes § 36--Construction--Giving Effect to Statute.
Statutes must be given a reasonable construction that conforms to the apparent purpose and
intention of the lawmakers and the various parts of the statutory enactment must be harmonized
by considering the particular clause in the context of the whole statute.


(9)
Government Tort Liability § 14--Grounds for Relief--Liability Arising From Governmental
Activities--Schools, Colleges, and Universities--Failure to Offer Firearms Qualification Test
Within Reasonable Time.
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In a wrongful death action arising from the shooting of a private security guard, following a
community college district's allegedly negligent refusal to give the decedent an opportunity to
complete his firearms training course and obtain a firearm license pursuant to Bus. & Prof. Code,
§ 7514.1, thereby causing him to be unarmed when he was shot, the trial court properly granted
judgment on the pleadings in favor of the district. Neither Bus. & Prof. Code, § 7514.1, nor
the corresponding regulations imposed either a mandatory *619  duty upon the district to offer
a firearms instruction course or a time limitation within which such a course and the test in
connection therewith were to be offered. Further, the district's decision as to whether and when the
decedent should have been permitted to complete the firearms test was a discretionary decision
made immune from attack by Gov. Code, § 818.4.


COUNSEL
Yusim, Stein & Hanger, Robert E. Levine, Sandra Calin, Andrew D. Stein and James O'Brien for
Plaintiff and Appellant.
John K. Van de Kamp and George Deukmejian, Attorneys General, Nelson Kempsky and Michael
Franchetti, Chief Deputy Attorneys General, Richard D. Martland and Willard S. Shank, Chief
Assistant Attorneys General, Marvin Goldsmith, Assistant Attorney General, Robert H. Francis
and David S. Poole, Deputy Attorneys General, Veatch, Carlson, Grogan & Nelson, James R.
Nelson, Herbert F. Blanck and Blanck, Lynch & Freytag for Defendants and Respondents.


REYNOSO, J.


Plaintiff Ceola Nunn, administratrix of the estate of Jethro G. Nunn, appeals from a judgment on
the pleadings in favor of defendants State of California (State); Douglas Faigin, as head of the
Bureau of Collection and Investigative Services; and the Los Angeles Community College District
(District).


The immunity provisions set forth in the California Tort Claims Act, we hold, shield all defendants
from liability. With respect to defendants State and Faigin, we hold that their alleged delay in
promulgating regulations constitute discretionary activity which is not subject to judicial review.
We further conclude that no mandatory duty was imposed upon defendants State and Faigin
pursuant to Government Code section 815.6 which would give rise to statutory liability. And with
respect to defendant District the complaint fails to reveal any basis for liability; as a matter of
law, defendant District is immune from liability for alleged negligent administration of its testing
procedure. *620


I
The trial court entered a judgment on the pleadings against plaintiff. The first amended complaint
states four causes of action which concern this appeal.
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The first and second causes of action alleged in the complaint—for wrongful death and survival,
respectively—set out plaintiff's primary theory of liability. On January 8, 1976, plaintiff's decedent
was fatally shot while patrolling a manufacturing plant. At the time of his death, decedent was
acting in the course and scope of his employment as a uniformed security guard and was not armed
with a gun. It is alleged that the State (through the Department of Consumer Affairs and its Bureau
of Collection and Investigative Services (Bureau)) and defendant Faigin (as chief of the Bureau)
negligently delayed the promulgation of regulations governing a course of instruction in firearms
use for employees of licensed private patrol agencies. The delay denied decedent a “reasonable
opportunity” to complete the course and obtain a license to carry a firearm by the statutory deadline
of January 1, 1976. As a proximate result, decedent was obliged to perform his job without the
protection of a firearm. Consequently, he was placed in a “dangerous condition” which resulted
in his death.


The complaint also alleges that Nunn enrolled in a firearms qualification course which was
“negligently conducted, planned[,] inspected, implemented and administered” by the District and
that decedent was “refused ... an opportunity to complete his first test” in order to obtain his
license prior to the January 1, 1976, deadline. As a proximate result of this negligence plaintiff was
compelled to work without protection, thus he was placed in “a dangerous condition” resulting
in his death.


The third and fourth causes of action—again, for wrongful death and survival, respectively—assert
another basis for holding the State and defendant Faigin liable. It cites Bureau's failure to disclose
to private patrol employers that it had advised law enforcement agencies to defer enforcement of
the statutory certification requirement notwithstanding earlier public announcements that security
guards violating the law would be subject to arrest. Thus, “[A]s a proximate result of this omission
decedent, who had not yet obtained a firearms license, was compelled on January 8, 1976 to patrol
as a security guard without the protection of his weapon and was placed in a dangerous condition.”


(1) Since a motion for judgment on the pleadings on the ground that no valid cause of action is
stated performs the same function as a general *621  demurrer, the facts alleged in the complaint
must be accepted as true for the purposes of review. (Tiffany v. Sierra Sands Unified School Dist.
(1980) 103 Cal.App.3d 218, 222-223 [162 Cal.Rptr. 669].)


II
(2a) We turn first to an examination of plaintiff's cause against defendants State and Faigin. Are
they liable due to their failure to more promptly promulgate regulations required by Business and
Professions Code section 7514.1? 1
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1 As enacted in 1974, former Business and Professions Code section 7514.1 provided: “(a)
Every uniformed employee of a licensee who operates a private patrol shall complete a course
of training in the exercise of the powers to arrest and a course of training in the carrying
and use of firearms. The course of training in the carrying and use of firearms shall not be
required of any employee who is not required or permitted by a licensee to carry or use
firearms. The course in the carrying and use of firearms and the course of training in the
exercise of the powers to arrest shall meet the standards which shall be prescribed by the
Department of Consumer Affairs. The department shall encourage restraint and caution in
the use of firearms by uniformed employees of a licensee.
“(b) The department shall prescribe the minimum standards for a course of training in the
exercise of powers of arrest.
“(c) No uniformed employee of a licensee, who was licensed by the department on or before
January 1, 1976, shall carry or use any firearm unless he has successfully completed the
course of training prescribed in subdivision (a) on or before January 1, 1976. No uniformed
employee of a licensee, who was licensed by the department after January 1, 1976, shall
carry or use any firearm until he has successfully completed the course of training prescribed
in subdivision (a).
“(d) The department shall report to the Legislature on or before March 1, 1977 concerning
the nature and scope of the training offered pursuant to subdivision (a), the number of
employees so trained and the conformity of the industry to the standards established by the
department.” (Stats. 1974, ch. 1214, § 1, pp. 2622-2623.)
The statute has since been amended and renumbered as Business and Professions Code
section 7514.2 (Stats. 1979, ch. 982, § 2, pp. 3355-3356 and was repealed by Stats. 1983,
ch. 1196, § 1.)


State and Faigin argue that the promulgation of the regulation in question is governed by
Government Code sections 818.2 2  and 821 3  which provide immunity for public entities and
employees, respectively, for injuries caused by either (1) the adoption of an enactment, or (2) the
failure to adopt or enforce a law. The primary issue with which we deal, therefore, is whether the
defendants' actions in promulgating corresponding regulations to Business and Professions Code
section 7514.1 fall within the immunity provisions of the cited code sections. In the following, we
first discuss the applicability *622  of the above immunity provisions, and second, any possible
statutory liability of defendants State and Faigin. 4


2 Section 818.2 provides: “A public entity is not liable for an injury caused by adopting or
failing to adopt an enactment or by failing to enforce any law.”


3 Section 821 provides: “A public employee is not liable for an injury caused by his adoption
of or failure to adopt an enactment or by his failure to enforce an enactment.”
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4 We recognize that the question of whether there is possible statutory liability arising because
a “mandatory duty” exists under Government Code section 815.6 should, analytically,
precede the question of whether there is immunity because the duty created is an obligation
to perform a discretionary function rather than a ministerial one. (See Morris v. County of
Marin (1977) 18 Cal.3d 901, 906-911 [136 Cal.Rptr. 251, 559 P.2d 606].)


(3) The immunity afforded by Government Code sections 818.2 and 821 attaches only to
discretionary functions. (Morris v. County of Marin (1977) 18 Cal.3d 901, 916 [136 Cal.Rptr. 251,
559 P.2d 606]; Roseville Community Hospital v. State of California (1977) 74 Cal.App.3d 583,
586-587 [141 Cal.Rptr. 593].) In Johnson v. State of California (1968) 69 Cal.2d 782, 789 [73
Cal.Rptr. 240, 447 P.2d 352], we rejected a purely mechanical approach to the determination of
what is discretionary. Rather we “articulated a functional approach in distinguishing immunized
'discretionary' actions from nonimmunized 'ministerial' actions. We focused on the underlying
reason for granting immunity—to ensure “judicial abstention in areas in which the responsibility
for basic policy decisions has been committed to coordinate branches of the government'.” ( Id.,
at p. 793, italics in original.) We recognized that immunity attaches to quasi-legislative policy
decision-making areas which are sufficiently sensitive to justify blanket immunity. ( Id., at p. 793.)
Leaning heavily upon the language of Dalehite v. United States (1953) 346 U.S. 15, 35-36 [97
L.Ed. 1427, 1440-1441, 73 S.Ct. 956], we described the difference as that between the “planning”
and “operational” levels of decisionmaking. (Id., at p. 794; see Connelly v. State of California
(1970) 3 Cal.App.3d 744, 750 [84 Cal.Rptr. 257].)


(2b) The Legislature determined that “private patrol [employees] shall complete a course of
training in the ... carrying and use of firearms.” (Bus. & Prof. Code, § 7514.1, subd. (a).) The
Bureau's subsequent promulgation of regulations, as directed by section 7514.1, implemented
that decision. Such implementation necessarily involves “planning” rather than nondiscretionary
“operational” or “street level” decisions. As such, the quasi-legislative implementation of basic
legislative decision is protected.


The cases cited by plaintiff in support of its argument—that defendants lack immunity for
its implementation of the Legislature's “basic policy decisions”—all involved distinguishable
“operational” or “street level” decisions. (See McCorkle v. City of Los Angeles (1969) 70 Cal.2d
252 [74 Cal.Rptr. 389, 449 P.2d 453] [policeman allegedly negligent in allowing the plaintiff,
driver of one of the cars, to join him in examining collided vehicles in intersection]; Clemente v.
State of California (1980) 101 Cal.App.3d 374 [161 Cal.Rptr. 799], disapproved in Williams v.
State of *623  California (1983) 34 Cal.3d 18, 28 [192 Cal.Rptr. 233, 664 P.2d 137] [policeman
negligent in failing to record identity of motorcyclist involved in accident investigated]; Johnson
v. State of California, supra, 69 Cal.2d 782 [Youth Authority placement officer's failure to warn
foster parents of ward's violent background]; Elton v. County of Orange (1970) 3 Cal.App.3d 1053
[84 Cal.Rptr. 27] [probation department's negligent placement of dependent child in foster home
where she suffered mistreatment and failure to perform state-mandated inspection, supervision and
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control]; Sava v. Fuller (1967) 249 Cal.App.2d 281 [57 Cal.Rptr. 312] [state botanist's negligent
performance of chemical analysis].)


In contrast, the formulation of regulations involved holding public hearings and the review of
public comments. (The Administrative Procedure Act; Gov. Code, tit. 2, div. 1, pt. 1, ch. 4.5.) The
Bureau was presented with two contending interests requiring judgment. First, it had an interest
in having maximum input into the drafting of the regulations in order to ensure their adequacy.
On the other hand, it recognized the necessity of implementing regulations as soon as possible in
order that the required courses could be provided. (4) (See fn. 5.), ( 2c) Subjecting the Bureau to
the possibility of tort liability for its exercise of discretion in accommodating these contending
interests would interfere with the Bureau's deliberative process. 5  In addition, permitting such an
action would contravene the doctrine of separation of powers which underlies immunity ( Johnson
v. State of California, supra, 69 Cal.2d at pp. 793-794); it would circumvent the long standing
judicial policy of deference to the special competence of administrative agencies. (Cf. Ralphs
Grocery Co. v. Reimel (1968) 69 Cal.2d 172 [70 Cal.Rptr. 407, 444 P.2d 79].)


5 Federal decisions construing the immunity afforded discretionary acts under the Federal Tort
Claims Act (28 U.S.C. § 2680(a)) are useful precedent in light of the observation in the Law
Revision Commission comment to Government Code section 818.2 that the immunity set
out therein falls within the aforesaid federal immunity provision. Accordingly, it has been
said that the promulgation of a regulation is a discretionary function (Loge v. United States
(W.D.Ark. 1980) 494 F.Supp. 883, 887), and that tort liability will not be imposed for the
failure to promulgate rules deemed necessary by a private litigant (Miller v. United States
(E.D.Ky. 1974) 378 F.Supp. 1147, 1149).


The question of the length of time governmental bodies may take to decide a matter submitted to
it for decision has been held to be “discretionary.” (See Engel v. McCloskey (1979) 92 Cal.App.3d
870 [155 Cal.Rptr. 284]; Wyatt v. Arnot (1907) 7 Cal.App. 221 [94 P. 86].) In Engel, the court held
that the manner and duration of a State Bar investigation into the moral character of bar applicants
is discretionary. The court noted that the “manner in which the investigation was conducted and the
conclusion of whether further investigation or hearing was required involved substantial exercise
of judgment.” ( Engel v. McCloskey, supra, at p. 883.) In Wyatt, the court *624  also noted that
the decision as to when a case is ready to be decided involves as much judgment as how it is to
be decided. (Supra, 7 Cal.App. at p. 228.) In like manner, the Bureau had to determine when it
had acquired sufficient information from hearings and public comments in order to draft adequate
regulations and when no further revising of the draft regulations were required. These matters were
entrusted to the Bureau by the Legislature and involved a substantial exercise of judgment. They
are therefore “discretionary” activities requiring immunity to the defendants State and Faigin for
any alleged delay in the promulgation of these regulations.
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Plaintiff nevertheless contends that Business and Professions Code section 7514.1 imposed on
defendants State and Faigin a mandatory duty to promulgate regulations in time to afford private
security guards a reasonable opportunity to complete the firearms course before January 1, 1976. 6


She relies on Government Code section 815.6 which provides: “Where a public entity is under a
mandatory duty imposed by an enactment that is designed to protect against the risk of a particular
kind of injury, the public entity is liable for an injury of that kind proximately caused by its failure to
discharge the duty ....” Of course, if the cited code section imposes such a mandatory duty, and the
mandatory duty is not a mere obligation to perform a discretionary function, then the violation of
this duty would place what otherwise might be characterized as a “discretionary function” outside
the scope of the immunity afforded by Government Code sections 818.2 and 821. (Morris v. County
of Marin, supra, 18 Cal.3d 901, 906-910 [136 Cal.Rptr. 251, 559 P.2d 606].) Because we conclude
that Business and Professions Code section 7514.1 does not impose on defendants such a duty, the
defendants continue to be entitled to the immunity afforded by these sections.


6 Although plaintiff does not refer to the statutory basis of defendant Faigin's liability,
presumably it is Government Code section 820, subdivision (a), which states, in relevant
part, that “[e]xcept as otherwise provided by statute ... a public employee is liable for injury
caused by his act or omission to the same extent as a private person.”


(5) Whether a particular statute is intended to impose a mandatory duty is a question of
interpretation for the courts. (See Morris v. County of Marin, supra, at pp. 906, 911; Van Alstyne,
Cal. Government Tort Liability (Cont.Ed.Bar 1980) § 2.43, p. 96.) ( 6) The legislative intent can
usually be determined from the statutory language. ( Morris v. County of Marin, supra, 18 Cal.3d
at p. 910.) ( 7) However, when the specific language does not shed light as to the intent of the
Legislature, it can be determined from other factors which indicate the intent of the Legislature. (
Id., at p. 910, fn. 6.) ( 8) It is well established that statutes must be given a reasonable construction
that conforms to the apparent purpose and intention of the law makers (Clean Air Constituency
v. California State Air *625  Resources Bd. (1974) 11 Cal.3d 801, 813 [114 Cal.Rptr. 577, 523
P.2d 617]; County of San Diego v. Muniz (1978) 22 Cal.3d 29, 36 [148 Cal.Rptr. 584, 583 P.2d
109]), and the various parts of the statutory enactment must be harmonized by considering the
particular clause in the context of the whole statute. (Palos Verdes Faculty Assn. v. Palos Verdes
Peninsula Unified Sch. Dist. (1978) 21 Cal.3d 650, 659 [147 Cal.Rptr. 359, 580 P.2d 1155]; Erlich
v. Municipal Court (1961) 55 Cal.2d 553, 558 [11 Cal.Rptr. 758, 360 P.2d 334].)


(2d) We are guided by those principles of statutory construction. Former Business and Professions
Code section 7514.1, subdivision (a), provided that the firearms instruction course to be taken by
armed security guards “shall meet the standards which shall be prescribed by the Department of
Consumer Affairs” (the parent agency of the Bureau). In Morris v. County of Marin, supra, 18
Cal.3d at page 910 we concluded that Labor Code section 3800 imposed a mandatory duty due
to the obligatory nature of the word “shall” employed in the statute. We cautioned, however, that
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it should not be assumed that every statute that uses the word “shall” is necessarily obligatory.
( Id. at p. 910, fn. 6.) Here, the statute clearly mandated that the Bureau promulgate standards
regulating the firearms course. Nevertheless, it did not expressly set a deadline for the issuance of
the standards. Thus, a plain reading of the statutory language does not lead to the conclusion that
the Legislature intended to impose a duty on defendants to prescribe the required regulations in
time for the private security guards to complete their course before January 1, 1976.


We must still determine whether subdivision (c) of the statute which prohibited private security
guards from carrying or using firearms unless “they successfully completed the course of training
prescribed in subdivision (a) on or before January 1, 1976,” indicates the Legislature's intent to
impose such a duty. Arguably, subdivision (c) could be interpreted to implicitly require that the
regulations be promulgated in time to provide the guards with an opportunity to complete the
course before January 1, 1976. We conclude, however, that a more reasonable interpretation is—
that the Legislature intended to give the Bureau sufficient time flexibility in order to ensure that
the prescribed regulations would be adequate, and did not intend to impose a mandatory duty that
the process be completed by this date. Although there is an interest in expeditiously promulgating
the standards, we cannot reasonably conclude that this interest outweighs the contending interest
in promulgating adequate regulations.


In any event, even if the Legislature had intended to impose a “mandatory” duty to promulgate
the regulations in sufficient time before January 1, 1976, section 815.6 requires that the statute
imposing such a mandatory *626  duty be “designed to protect against the risk of [the] particular
kind of injury” which occurred. (Whitcombe v. County of Yolo (1977) 73 Cal.App.3d 698, 707 [141
Cal.Rptr. 189]; Chaplis v. County of Monterey (1979) 97 Cal.App.3d 249, 260 [158 Cal.Rptr. 395].)
The Legislature clearly enacted Business and Professions Code section 7514.1 for the purpose
of protecting the public from the danger of incompetent armed private security guards. Since the
Legislature conditioned the use of firearms on the guards' completion of a firearms instruction
course, it might be argued that the legislative scheme reflects the Legislature's recognition of the
guards' interest in protecting themselves on the job. While we agree that the statute confers some
benefit on the guards, such benefit is incidental. Accordingly, the statutory purpose is not to protect
plaintiff from this type of injury. The primary purpose—protecting the public—remains.


We conclude that the immunity of Government Code sections 818.2 and 821 attached to
defendants. 7


7 As to the issue whether the Bureau had an obligation to inform the guards of its determination
that the law should not be enforced as of its effective date because of the delay in issuing the
regulations, we simply note that the Bureau lacked authority to decide that the law would
not be enforced.
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III
(9) Plaintiff asserts the liability of the District on the ground that it “negligently conducted,
planned[,] inspected, implemented and administered the testing procedures” of the firearms
instruction course, and for its refusal “to give plaintiff's decedent an opportunity to complete his
first test,” thereby denying decedent a reasonable opportunity to obtain his firearm license before
December 31, 1975. Defendant District responds that the complaint reveals no basis to support an
actionable duty, and furthermore, its decision regarding when to offer the test was a discretionary
decision protected by Government Code section 818.4. We agree with District.


Upon liberal construction, the complaint fails to reveal facts essential to the existence of
defendant District's statutory liability. (See, e.g., Taylor v. Mitzel (1978) 82 Cal.App.3d 665 [147
Cal.Rptr. 323]; Herndon v. County of Marin (1972) 25 Cal.App.3d 933 [102 Cal.Rptr. 221].)
The corresponding regulations to Business and Professions Code section 7514.1 contain language
which permits “institutions ... wishing approval of the bureau [of Consumer Affairs] to offer a
course,” to apply for such approval. 8  However, neither Business and Professions Code section
7514.1 nor the corresponding *627  regulations impose a mandatory duty upon defendant District
to offer a firearms instruction course. Moreover, section 7514.1 and the corresponding regulations
do not impose a time limitation within which the course and the test were to be offered by defendant
District. Although the Bureau recognized the need to adopt emergency regulations in order that
“approved courses may be provided as soon as possible,” such recognition hardly rises to the level
of requiring District to allow its students to complete the course before January 1, 1976.


8 Title 16 California Administrative Code, section 698(a).


The District invokes immunity pursuant to Government Code section 818.4 for its alleged refusal
to permit decedent to complete his first test before the end of 1975. Government Code section
818.4 provides, in relevant part: “A public entity is not liable for an injury caused by ... the failure
or refusal to issue ... any permit, license, certificate ... where the public entity ... is authorized
by enactment to determine whether or not such authorization should be issued ....” 9  In Morris
v. County of Marin, supra, 18 Cal.3d 901, we reviewed the statutory language and legislative
history of Government Code section 818.4 and interpreted the section to be limited to discretionary
licensing activities. (See, e.g., Slagle Construction Co. v. County of Contra Costa (1977) 67
Cal.App.3d 559 [136 Cal.Rptr. 748] (den. of building permit immunized by § 818.4); Burns v. City
Council (1973) 31 Cal.App.3d 999 [107 Cal.Rptr. 787] (same).)


9 By its express terms, the language limits immunity to instances “where the public entity is
authorized to determine whether or not such [certificate] should be issued [or] denied.” (
Morris v. County of Marin, supra, 18 Cal.3d 901; Elson v. Public Utilities Commission (1975)
51 Cal.App.3d 577 [124 Cal.Rptr. 305].) Although none of the parties advert to the statutory
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basis of defendant District's authorization to make a determination as to the issuance of
the certificate, presumably it is properly approved and authorized pursuant to the relevant
regulations.


Defendant relies primarily upon Peter W. v. San Francisco Unified Sch. Dist. (1976) 60 Cal.App.3d
814 [131 Cal.Rptr. 854] (petn. for hg. den., Sept. 29, 1976) for the position that it owed no duty of
care to decedent. In Peter W., a high school graduate brought suit against a public school system
for its negligent failure to provide adequate instruction. The court held, in relevant part, that policy
considerations precluded a finding of actionable duty on the part of “agencies who administer the
academic phases of the public educational process.” ( Id., at p. 825.)


Although the case at bench does not present problems faced in Peter W. of assessing damages,
the general policy considerations which precluded a finding of duty in Peter W. are applicable to
the case at bench. There is little difference between an educational institution's implementation of
classroom instruction and its administration of testing procedures—both are integral *628  to the
academic functions of an educational institution. The recognition of the court in Peter W. of the
dangerous consequences in expanding tort liability against a public educational institution in its
performance of its academic functions are equally applicable to the present case.


The District's determination as to when a student would be permitted to complete his first test is an
“integral part of the process” leading to the grant or denial of decedent's certification for firearms
instruction. In general, the decision of an educational institution as to whether and when a student
should be permitted to complete a test necessarily involves numerous factors, e.g., administrative
convenience, testing costs, students' prerequisite qualifications, students' attendance records,
students' improper conduct, and adequate time for test preparation. Given the delicate balance
involved in weighing these factors, we find that the decision of District as to whether and when
decedent should have been permitted to complete the firearms test was a discretionary decision
shielded by Government Code section 818.4.


The judgment is affirmed.


Mosk, J., Kaus, J., Broussard, J., Grodin, J., and Richardson, J., *  concurred. *629
* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson


of the Judicial Council.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of California


THE PEOPLE, Petitioner,
v.


THE SUPERIOR COURT OF MARIN COUNTY, Respondent;
PATRICK HENRY GHILOTTI, Real Party in Interest.


No. S102527.
Apr. 25, 2002.


SUMMARY


The district attorney filed a petition upon request of the Director of the State Department of
Mental Health seeking defendant's recommitment under the Sexually Violent Predators Act (Welf.
& Inst. Code, § 6600 et seq.), notwithstanding the conclusions of the psychological evaluators,
whose assessment is required by the act, that defendant no longer met the statutory criteria for
commitment. The trial court dismissed the petition, finding that the director may not request a
petition without regard to the contrary recommendations of the designated evaluators. (Superior
Court of Marin County, No. SC009512A, John Stephen Graham, Judge.) The Court of Appeal,
First Dist., Div. Four, No. A096959, summarily denied the People's petition for mandamus relief.


The Supreme Court vacated the order of the Court of Appeal summarily denying the petition for
mandamus and remanded to that court with directions. The court held that the trial court did not err
in finding that Welf. & Inst. Code, § 6601, subd. (h), does not allow the director to request the filing
of a petition without regard to the contrary conclusions reached by the evaluators. A petition for
commitment or recommitment may not be filed under the act unless two evaluators have concurred
that the person subject to commitment meets the statutory criteria for commitment. The court
held, however, that a trial court entertaining a petition under the act has authority to review the
requisite psychological evaluations for material legal error. The court held that evaluators who
assess the person subject to commitment as having a diagnosed mental disorder making it likely
he or she will engage in acts of sexual violence without appropriate treatment and custody (Welf.
& Inst. Code, § 6601, subd. (d)) need not find the risk of reoffense to be higher than 50 percent.
Instead, the court held that the word “likely” in this context requires a determination that, as the
result of a current mental disorder which predisposes the person to commit violent sex offenses,
he or she presents a substantial danger, that is, a serious and well-founded risk, of reoffending
in this way if free. The court further held that, under *889  Welf. & Inst. Code, § 6601, subd.
(d), the person's amenability to voluntary treatment in the community is a factor in determining
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whether commitment is necessary. Finally, remand to the trial court was warranted for review of
the evaluators' reports in this case for material legal error, utilizing the correct meaning of the
statutory standard. (Opinion by Baxter, J., with George, C. J., Kennard and Chin, JJ., concurring.
Concurring opinion by Werdegar, J. (see p. 929). Concurring and dissenting opinion by Moreno,
J., with Brown, J., concurring (see p. 933).)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Criminal Law § 191--Sexually Violent Predators Act--Trial Court's Dismissal of Petition--
Appellate Review--Mandamus Review.
Dismissal of a petition for involuntary civil commitment under the Sexually Violent Predators Act
(Welf. & Inst. Code, § 6600 et seq.) is an appealable final judgment (Code Civ. Proc., § 904.1,
subd. (a)(1)), but the People may alternatively seek writ review and a stay, when the appellate
remedy is inadequate (Code Civ. Proc., § 1086) because the dismissal will result in the release of
one potentially dangerous to the public.


(2)
Criminal Law § 556--Appellate Review--Presenting and Reserving Objections--When Issues
Raised for First Time on Appeal May Be Considered on Review by Supreme Court.
When it granted review of a Court of Appeal's summary denial of a petition for a writ of mandate
filed by the People in response to the trial court's dismissal of a petition seeking defendant's
recommitment under the Sexually Violent Predators Act (Welf. & Inst. Code, § 6600 et seq.),
the California Supreme Court had discretion to consider on review certain issues that could have
been, but were not, raised in the courts below. The Supreme Court will consider an issue raised
for the first time on appeal when it involves a pure question of law, not turning upon disputed
fact, which is pertinent to a proper disposition of the cause or which involves matters of particular
public importance. The Supreme Court has discretion to retain appeals that are moot, or otherwise
technically defective, when they present significant issues that are capable of repetition but likely to
evade review. In this case, the legal standards to be applied by designated psychological evaluators
under the act, and the circumstances, if any, in which recommendations by such evaluators were
subject to judicial review for legal error, were appropriate issues for *890  consideration by the
Supreme Court, even though these issues were not raised in the lower courts.


(3a, 3b)
Criminal Law § 192--Sexually Violent Predators Act--Petition Filed Independently by Director of
Mental Health--Where Psychological Evaluators Reach Contrary Conclusion.
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In a proceeding in which the trial court dismissed a petition for defendant's recommitment under
the Sexually Violent Predators Act (Welf. & Inst. Code, § 6600 et seq.), the trial court did not
err in finding that Welf. & Inst. Code, § 6601, subd. (h), did not allow the Director of the State
Department of Mental Health to request the filing of this petition without regard to the conclusions
reached by the psychological evaluators that defendant no longer met the statutory criteria for
commitment. A petition for commitment or recommitment under the act may not be initiated by
the director without the concurrence of two designated evaluators as set forth in Welf. & Inst.
Code, § 6601, subd. (d), or two independent evaluators as set forth in Welf. & Inst. Code, §
6601, subds. (e) and (f). Welf. & Inst. Code, § 6601, subd. (h), refers to a determination made
by the director with resort to the evaluation procedures, and not in disregard of them. A petition
for commitment or recommitment may not be filed unless two evaluators, appointed under the
procedures specified in Welf. & Inst. Code, § 6601, subds. (d) and (e), have concurred that the
person subject to commitment meets the statutory criteria for commitment.


(4)
Statutes § 30--Construction--Language--Plain Meaning Rule.
To determine legislative intent, a court begins with the words of the statute, because they generally
provide the most reliable indicator of legislative intent. If the language is clear and unambiguous,
the court's inquiry ends; there is no need for judicial construction and a court may not indulge in
it. If there is no ambiguity in the language, the court presumes the Legislature meant what it said
and the plain meaning of the statute governs.


(5)
Criminal Law § 193--Sexually Violent Predators Act--Requisite Psychological Evaluations--
Whether Trial Court May Review for Legal Error--What Is Material Legal Error.
A trial court entertaining a petition for an involuntary civil commitment under the Sexually Violent
Predators Act (Welf. & Inst. Code, § 6600 et seq.) has authority to review for legal error the
psychological evaluations that are a prerequisite to the filing of such a petition. The evaluators'
professional judgment is to be exercised within a specified legal framework, and their legally
accurate understanding of the statutory criteria is crucial to the act's proper operation. The trial
court's review is limited *891  to whether a report is infected with material legal error. An
evaluator's legal error shall be deemed material if (1) there appears a reasonable probability,
sufficient to undermine confidence in the outcome, that the error affected the evaluator's ultimate
conclusion, and (2) a change in the evaluator's conclusion would either supply, or dissolve, the
necessary concurrence of two designated evaluators. The court does not have a sua sponte duty to
examine the reports of designated evaluators in every case. The court should exercise its authority
to do so only where the issue is properly in dispute. Either the petitioning authorities or the person
named in the petition may challenge the petition.
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(6a, 6b, 6c)
Criminal Law § 191--Sexually Violent Predators Act-- Petition--Psychological Evaluations--
Finding That Person Subject to Act Likely to Reoffend--Meaning of “Likely.”
A petition for commitment or recommitment under the Sexually Violent Predators Act (Welf. &
Inst. Code, § 6600 et seq.) must be supported by the concurrence of two psychological evaluators
that the person subject to commitment has a diagnosed mental disorder making it likely he or
she will engage in acts of sexual violence without appropriate treatment and custody (Welf. &
Inst. Code, § 6601, subd. (d)). In order to establish that the individual is “likely” to reoffend, the
risk of reoffense need not be higher than 50 percent. Instead, the phrase requires a determination
that, as the result of a current mental disorder which predisposes the person to commit violent
sex offenses, he or she presents a substantial danger, that is, a serious and well-founded risk, of
reoffending in this way if free. While the phrase “likely to engage in acts of sexual violence”
as used in Welf. & Inst. Code, § 6601, subd. (d), connotes much more than the mere possibility
that the person will reoffend, the statute does not require a precise determination that the chance
of reoffense is better than even. Due process does not limit the involuntary civil commitment of
dangerous mentally disordered offenders only to those persons who are more likely than not to
reoffend. Further, under Welf. & Inst. Code, § 6601, subd. (d), the person's amenability to voluntary
treatment in the community is a factor in determining whether commitment is necessary.


[See 3 Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Punishment, § 194 et seq.; West's Key
Digest System, Mental Health  457.]


(7)
Statutes § 35--Words and Phrases--“Likely”:Words, Phrases, and Maxims-- Likely.
While the word “likely” is often defined as meaning having a better chance of occurring as not,
modern legal *892  references suggest that “likely” may be used flexibly to cover a range of
expectability from possible to probable.


(8)
Criminal Law § 191--Sexually Violent Predators Act--Validity-- Dangerousness.
The Sexually Violent Predators Act (Welf. & Inst. Code, § 6600 et seq.) consistently emphasizes
the themes common to valid civil commitment statutes, those being a current mental condition or
disorder that makes it difficult or impossible to control volitional behavior and predisposes the
person to inflict harm on himself or others, thus producing dangerousness measured by a high risk
or threat of further injurious acts if the person is not confined.


(9)
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Criminal Law § 191--Sexually Violent Predators Act--Petition-- Psychological Evaluations--
Finding That Person Subject to Act Amenable to Treatment in Community--Factors.
A petition for commitment or recommitment under the Sexually Violent Predators Act (Welf. &
Inst. Code, § 6600 et seq.) must be supported by the concurrence of two psychological evaluators
that the person subject to commitment has a diagnosed mental disorder making it likely he or she
will engage in acts of sexual violence without appropriate treatment and custody (Welf. & Inst.
Code, § 6601, subd. (d)). Given the compelling protective purposes of the act, the evaluators must
weigh the possibility of voluntary treatment in the community, obviating the need for commitment,
with requisite care and caution. The pertinent factors include (1) the availability, effectiveness,
safety, and practicality of community treatment for the particular disorder the person harbors;
(2) whether the person's mental disorder leaves him or her with volitional power to pursue such
treatment voluntarily; (3) the intended and collateral effects of such treatment, and the influence
of such effects on a reasonable expectation that one would voluntarily pursue it; (4) the person's
progress, if any, in any mandatory treatment program he or she has already undergone; (5) the
person's expressed intent, if any, to seek out and submit to any necessary treatment, whatever its
effects; and (6) any other indicia bearing on the credibility and sincerity of such an expression
of intent.


COUNSEL
Bill Lockyer, Attorney General, and Robert R. Anderson, Chief Assistant Attorney General, for
Petitioner.
No appearance for Respondent.
Joseph L. Spaeth, Public Defender, Frank J. Cox, Chief Deputy Public Defender, and Edward J.
Farrell, Deputy Public Defender, for Real Party in Interest. *893
Ron Boyer, Deputy Public Defender (Contra Costa); Jean F. Matulis; and John Philipsborn for
California Attorneys for Criminal Justice and California Public Defenders Association as Amici
Curiae on behalf of Real Party in Interest.


BAXTER, J.


The Sexually Violent Predators Act (SVPA or Act) (Welf. & Inst. Code, § 6600 et seq.) 1


provides a court process by which certain convicted violent sex offenders, whose current mental
disorders make them likely to reoffend if free, may be committed, at the end of their prison
terms, for successive two-year periods of state hospital confinement and treatment as long as
the disorder-related danger persists. Before an SVPA commitment or recommitment proceeding
may even be initiated, at least two mental health professionals designated by the Director of the
State Department of Mental Health (Director) must evaluate the candidate under a standardized
assessment protocol to determine whether, as the result of a diagnosed mental disorder, the person
is likely to commit new acts of criminal sexual violence unless confined and treated. (§ 6601.)
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1 All further unlabeled statutory references are to the Welfare and Institutions Code.


Petitioner Patrick Henry Ghilotti served two separate prison terms for multiple violent sex offenses
committed in Marin County. He has been in state hospital confinement under the SVPA since his
second prison term expired in 1998. Recently, psychologists designated by the Director conducted
formal evaluations of Ghilotti's current condition to determine whether he should be recommitted
for an additional SVPA term, or should instead be released without conditions. The People concede
these evaluators ultimately concluded that Ghilotti no longer meets the statutory criteria for
commitment.


However, the Director disagreed with the designated evaluators' recommendations. According to
the Director, the evaluators' reports agreed that supervision and treatment are important to reduce
Ghilotti's risk of reoffense. In the Director's view, the reports actually disclosed a likelihood that
Ghilotti will reoffend if released without such conditions. Moreover, the Director asserted, hospital
psychiatrists most familiar with Ghilotti's treatment progress are convinced that he is not ready
for unconditional release, and that his mental disorder still creates a high danger of reoffense in
that circumstance.


Therefore, despite the evaluators' contrary recommendations, the Director wrote to the Marin
District Attorney, asking her to file a superior court *894  petition seeking Ghilotti's
recommitment. The district attorney did so. The petition attached the Director's letter, which
expressed his disagreement with the evaluators' conclusions and indicated his further concern that,
by correct statutory criteria, the evaluators' reports actually supported Ghilotti's recommitment.
Also attached to the petition were declarations from hospital psychiatrists urging that Ghilotti is
not yet suitable for unsupervised release.


However, the designated evaluators' reports themselves were not provided to the superior court.
The district attorney did not ask the court to review the reports to determine if they reached
their conclusions by incorrect statutory standards and were therefore legally deficient. Instead,
she argued that the Director may disregard the designated evaluators' recommendations, and may
request the filing of a petition for commitment or recommitment, if he independently concludes
the candidate is or remains dangerously disordered and likely to reoffend without treatment and
custody.


The superior court expressed concern that the designated evaluators' reports had incorrectly applied
the statutory criteria and were thus legally “incompetent.” However, the court rejected the district
attorney's sole argument that the Director may request a petition without regard to the contrary
recommendations of the designated evaluators. Accordingly, the superior court dismissed the
petition and ordered Ghilotti's release.
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The People sought mandamus and a temporary stay in the Court of Appeal, raising again the single
argument the superior court had rejected. The Court of Appeal summarily denied relief, making
clear it agreed with the superior court that the Director cannot simply overrule or disregard the
designated evaluators' recommendations against commitment.


We granted review and issued an order to show cause, staying Ghilotti's release in the meantime,
to address the issue presented in the courts below and to consider certain additional issues that are
potentially important to the proper disposition of this and other SVPA proceedings, and otherwise
might evade review. The matter was set for expedited briefing and argument. We now reach the
following conclusions:


First, contrary to the People's argument below, a petition seeking the commitment or recommitment
of a person as a sexually violent predator cannot be filed unless two mental health professionals,
specifically designated by the Director under statutory procedures to evaluate the person for this
purpose, have agreed, by correct application of the statutory standards, that the person “has a
diagnosed mental disorder so that he or she is likely to engage in acts of sexual violence without
appropriate treatment and custody.” (§ 6601, subd. (d).) *895


Second, this statutory standard is met if, because of the person's diagnosed mental disorder, he or
she currently presents a substantial danger—that is, a serious and well-founded risk—of criminal
sexual violence unless maintained in an appropriate custodial setting which offers mandatory
treatment for the disorder. On the other hand, section 6601, subdivision (d), does not require
an evaluator to determine there is a better than even chance of new criminal sexual violence if
the person is free of custody and mandatory treatment. An evaluator's conclusion that one does
not meet the criteria for commitment or recommitment is legally erroneous if it stems from a
conclusion that, although the person presents a serious and well-founded risk of reoffense if free
without conditions, the evaluator cannot say the risk exceeds 50 percent.


Third, an evaluator's recommendation for or against commitment or recommitment is invalid if
there appears a reasonable probability it was influenced by the evaluator's legal error, including
misinterpretation of the “likely to reoffend” standard. The recommendation of an evaluator is
subject to judicial review for such material legal error at the behest of the appropriate party. If,
upon review, the court finds no material legal error on the face of the report, the court shall deem
the evaluator's recommendation valid, and shall dispose of the petition accordingly. If the court
finds material legal error on the face of the report, it shall direct that the erring evaluator prepare
a new or corrected report applying correct legal standards.


Because several of the issues we decide are matters of first impression, the courts and parties were
unaware of the appropriate procedures at all stages below. Under the circumstances, we conclude
we must vacate the Court of Appeal's order denying mandamus. We will remand the cause to the
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Court of Appeal with directions (1) to issue a writ of mandamus vacating the superior court's order
dismissing the recommitment petition, and (2) to remand the matter to the superior court for further
proceedings consistent with the views expressed herein.


Facts
On November 28, 2001, the Marin District Attorney filed in Marin Superior Court a petition
(the 2001 recommitment petition) seeking Ghilotti's recommitment to a two-year term of hospital
confinement and treatment under the SVPA.


The 2001 recommitment petition alleged: In March 1979 and September 1985, Ghilotti was
convicted in Marin Superior Court of four counts of forcible oral copulation (Pen. Code, § 288a,
subd. (c)), which are sexually *896  violent predatory offenses as defined by the SVPA. The
offenses were against multiple victims. In September 1997, as Ghilotti's prison terms for these
crimes drew to a close, an SVPA commitment petition, supported by the evaluations of two
designated mental health professionals, was filed in Marin Superior Court. In March 1998, a jury
found Ghilotti to be a sexually violent predator (SVP) as defined by the Act, and he was committed
for a two-year hospital term to expire on March 4, 2000. In December 1999, a recommitment
petition, again supported by the reports of two designated evaluators, was filed. A probable cause
hearing on the 1999 recommitment petition was set for April 3, 2000. Ghilotti then stipulated to
an extension of his term until December 1, 2001.


The 2001 recommitment petition continued: In December 2000, during his extended term, Ghilotti
filed a petition under section 6608 for “release into a conditional release plan with terms and
conditions. The court made a finding that ... Ghilotti would be a suitable candidate for conditional
release. Ultimately, on October 1, 2001, ... Ghilotti refused to accept the terms and conditions of
release as set forth by the Department of Mental Health and CONREP [(i.e., the conditional release
program)] that would permit his release.”


The 2001 recommitment petition further alleged: On November 9, 2001, the Director requested
the district attorney to seek another two-year SVP commitment for Ghilotti. The request stated
the Director's opinion that Ghilotti still suffers from a mental disorder which makes him likely
to engage in sexually violent criminal behavior as defined by the Act. The Director's request
and opinion were supported by the attached declarations of staff psychiatrists at Atascadero State
Hospital, and of the Chief Counsel of the State Department of Mental Health. 2  *897


2 The declaration of Robert Knapp, M.D., the Medical Director of Atascadero State Hospital,
stated: Dr. Knapp has been involved in, and has continually monitored, Ghilotti's treatment
progress, most recently by discussions with Ghilotti's treatment team in September 2001.
Ghilotti's treatment has not been completed, because it should include a period of supervised
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outpatient treatment. A supervised release, with mandatory conditions including treatment,
is the only means of assuring that, once Ghilotti is unconditionally released, he can apply
the self-regulation skills he has learned at Atascadero. Ghilotti's refusal to accept the terms
of outpatient treatment is a factor bearing adversely on his risk to reoffend. The designated
evaluators have noted Ghilotti's refusal to accept outpatient conditions as an adverse risk
factor, cited other factors suggesting a substantial risk of reoffending, and stressed the need
for Ghilotti's treatment and supervision in the community, yet conclude he does not meet
the criteria for recommitment. Dr. Knapp disagrees with these conclusions and believes
recommitment is necessary as an alternative to immediate unconditional release.
The declaration of Mary Flavan, M.D., a staff psychiatrist at Atascadero State Hospital,
stated: Ghilotti suffers from paraphilia with narcissistic features, which creates a high risk
of sexual misconduct unless the patient is castrated, either surgically or by maintenance
on antiandrogen medication (in Ghilotti's case, Luprone). Dr. Flavan recently testified
that Ghilotti was suitable for conditional release, but this was contingent on appropriate
community supervision, weekly therapy treatment, and maintenance of Ghilotti's Luprone
dosage. The success of Atascadero's treatment program depends on completing it, which
Ghilotti has not done, since he has not gone through the stage of supervised outpatient
treatment. Without completing this stage, Ghilotti “still carries a high risk, similar to his risk
before treatment, if unconditionally released.” Even after release, his success will require his
maintenance on Luprone to lower androgen and testosterone levels. However, 30 years of
literature, and Dr. Flavan's own experience, indicate that fewer than 10 percent of hospital-
committed sex offenders maintain their medication for more than two or three years after
their unmonitored release. “It is very unlikely that ... Ghilotti will continue taking this
medication on his own for very long ....” Ghilotti's current means of receiving Luprone,
a titanium patch, is easily removeable, and is appropriate only for monitored patients.
Moreover, Ghilotti recently experienced a return to potency despite the Luprone patch. He
did not inform Atascadero staff of this development, which was discovered when a blood
test revealed increased testosterone levels. Ghilotti then began receiving increased Luprone
dosages by injection. Though Ghilotti has expressed interest in surgical castration, “it is
a very rare person who pursues this on a totally voluntary basis.” For all these reasons,
Dr. Flavan believes “that releasing ... Ghilotti from the hospital without ongoing treatment,
monitoring of his Luprone therapy, and other supportive supervision puts the community
at risk.”
The declaration of Carl N. Elder, Jr., Chief Counsel of the State Department of Mental
Health (Department), described, and attached excerpts from, expert testimony given by
Atascadero staff psychiatrists and others at Ghilotti's hearing on conditional release in May
2001. According to the declaration and excerpts, the testimony was to the effect that Ghilotti's
paraphilia (a mental disorder characterized by the impulse to commit violent coercive
sexual acts) is permanent and incurable; he represents a relatively small risk of reoffense
if supervised in a structured setting including mandatory continuing Luprone treatment and
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therapy, but he represents a high risk of reoffense without such treatment and therapy. Dr.
Flavan testified in particular that Luprone treatment must be monitored and supervised for
various reasons, including the drug's unpleasant and medically adverse side effects, which
discourage voluntary ingestion.


Finally, the 2001 recommitment petition averred: The district attorney's office was aware that
Robert M. Owen, Ph.D., and Wesley B. Maram, Ph.D., had been designated to evaluate Ghilotti
pursuant to section 6601, subdivision (d), that the designated evaluators both concluded Ghilotti
does not meet the criteria for recommitment, that the Director had “rejected Dr. Maram's evaluation
as ... not meeting the necessary criteria for a Sexual Violent Predator evaluation, and that at the
time of the filing of this Petition, another evaluation is being prepared.” Despite the “negative
conclusion[s]” of Drs. Maram and Owen, the 2001 recommitment petition was being submitted
under the authority of subdivision (h) of section 6601, based on the Director's independent opinion
that Ghilotti meets the criteria for recommitment.


The 2001 recommitment petition prayed for a probable cause hearing and a jury trial on the issue
of Ghilotti's recommitment, and asked that he be ordered held in a secure facility until the matter
was resolved. *898


The reports of the designated evaluators were not attached to the 2001 recommitment petition.
However, the petition did attach the Director's letter requesting that the petition be filed. As
indicated above, this letter stated the Director's view that, as a result of his mental disorder, Ghilotti
“is likely to engage in sexually violent criminal behavior, and thus continues to meet the legal
requirement for ... commitment [under the SVPA].”


The letter also expressed the Director's concerns about the validity of the designated evaluators'
recommendations. The letter noted that “[t]he Department [had] communicated with the evaluators
that ... Ghilotti [had] refused to accept the [conditional release] program [recently] offered by the
Department and the court. The evaluations thus needed to reflect whether ... Ghilotti was likely
to engage in acts of sexual violence due to his mental disorder given the absence of community
supervision and treatment, if [unconditionally] released from hospital treatment and custody. Both
psychologists concluded that the lack of community treatment constituted a risk factor that could
lead ... Ghilotti to return to committing sexually violent acts. [¶] Despite citing the importance of
community supervision in their reports, each psychologist concluded that ... Ghilotti does not meet
the criteria of a sexually violent predator as set forth in [section] 6600 et seq. These conclusions
are based on their judgment as to the degree of risk for reoffense. Nonetheless, it is my opinion
that each evaluator makes a threshold case in the body of each report that ... Ghilotti is 'likely'
to reoffend.” (Italics added.)


On November 29, 2001, Ghilotti filed a written response, which challenged the legal validity of
the 2001 recommitment petition. This pleading said: The 2001 recommitment petition conceded
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that two mental health professionals designated by the Director to evaluate whether Ghilotti now
meets the criteria for recommitment had concluded he does not do so. Furthermore, Ghilotti's
counsel had that day received the reports of three psychologists, Drs. Maram and Owen, and Dale
R. Arnold, Ph.D., “all of whom agree that Mr. Ghilotti does not now meet the statutory or forensic
definitions of a sexually violent predator.” Under subdivision (d) of section 6601, an SVPA petition
for commitment or recommitment cannot be filed without the concurrence of two such designated
evaluators. Accordingly, the 2001 recommitment petition should be dismissed, and Ghilotti should
be released no later than December 1, 2001.


The district attorney filed a reply on November 29, 2001. She argued that under subdivision (h)
of section 6601, the Director may request a commitment or recommitment petition if, regardless
of the opinions of the designated evaluators, he himself determines, on adequate evidence, that
the person is an SVP. *899


The superior court heard the matter on November 29, 2001. Present on behalf of the 2001
recommitment petition were a deputy from the Marin District Attorney's Office, and Carl N. Elder,
Jr., the Department's Chief Counsel. The deputy district attorney acknowledged that since the filing
of the 2001 recommitment petition, a third designated evaluator had prepared a report opining
that Ghilotti does not meet the criteria for recommitment as an SVP. The deputy district attorney
reiterated the argument that notwithstanding the evaluators' views, subdivision (h) of section 6601
allows the Director to make an independent determination justifying the filing of a recommitment
petition.


The superior court immediately indicated its doubt about this statutory argument, suggesting that
the statute's plain wording appears to require the concurrence of designated evaluators. On the
other hand, though the designated evaluators' reports had not been placed before it, the court
stated its concern, based on the papers which were presented, that the designated evaluators'
determinations might be legally “incompetent,” in that they had misapplied the statutory criteria. 3


The court questioned Elder at length about whether the Department has taken steps to assure that
its evaluators are applying correct criteria to reach their conclusions. However, when the deputy
district attorney finally asked if it would be helpful for the court to review the reports, the court
stated its belief that such review “is [not] really my province.”


3 The court explained it had ruled, during Ghilotti's original commitment proceedings in 1998,
that factors bearing on whether Ghilotti might pursue voluntary treatment once at liberty
should not be considered by the designated evaluators in determining his risk of reoffense,
and this ruling had been upheld on appeal. As the basis for its suspicion that the current
designated evaluators in Ghilotti's case were not applying this rule, the court apparently
referred to materials attached to the petition, including the Director's letter and the declaration
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of Dr. Knapp, which stated that the evaluators had concluded Ghilotti did not meet the criteria
for recommitment despite stressing his need for treatment and supervision in the community.


The court suggested it would feel more comfortable about proceeding if the Department would
declare it had “determined [the existing evaluations] to be incompetent and [was] setting about
finding appropriate evaluations based on correct criteria.” Elder expressed doubt he could “direct
my Director to refer to [the reports] as incompetent.” Nonetheless, at the deputy district attorney's
request, the court ordered a one-day continuance to allow the Department to reconsider its position
and, if it desired, to offer additional information based on the court's remarks.


The hearing resumed the following day, November 30, 2001. The deputy district attorney indicated
that he had nothing further to offer. Accordingly, *900  the court dismissed the petition and, finding
no pending proceeding, declined to issue a temporary stay of Ghilotti's release.


(1) (See fn. 4.) The same day, November 30, 2001, the People, represented by the Attorney
General, filed in the Court of Appeal a petition seeking mandamus and/or prohibition to overturn
the trial court's dismissal order, and a temporary stay of Ghilotti's release. 4  The mandate petition
acknowledged that the evaluators designated by the Director to determine whether Ghilotti meets
the criteria for recommitment had concluded he does not meet those criteria. The mandate
petition reiterated the argument that an SVPA recommitment petition can be filed even absent the
concurrence of designated evaluators.


4 Dismissal of a petition for involuntary civil commitment is an appealable final judgment
(Code Civ. Proc., § 904.1, subd. (a)(1); People v. Superior Court (Johannes) (1999) 70
Cal.App.4th 558, 561, fn. 5 [82 Cal.Rptr.2d 852] [SVPA]; People v. Superior Court (Myers)
(1996) 50 Cal.App.4th 826, 834 [58 Cal.Rptr.2d 32] [Mentally Disordered Offender Law]),
but the People may alternatively seek writ review, and a stay, when the appellate remedy
is inadequate (Code Civ. Proc., § 1086) because the dismissal will result in the release of
one potentially dangerous to the public. (Johannes, supra, at p. 561, fn. 5; Myers, supra,
at p. 834.)


Again on November 30, 2001, the Court of Appeal, First Appellate District, Division Four,
summarily denied relief. The Court of Appeal's order stated: “A petition for commitment or
recommitment under the [SVPA] shall only be filed if both mental health professionals selected to
perform evaluations concur the person to be committed meets the criteria for commitment. (Welf.
& Inst. Code, § 6601, subd[s]. (d), (f); Peters v. Superior Court (2000) 79 Cal.App.4th 845, 851
[94 Cal.Rptr.2d 350]. As the [mandate] petition admits that the mental health experts selected to
evaluate [Ghilotti] concluded he did not meet the criteria for commitment, there was no legal basis
for the petition for recommitment as a sexually violent predator.”
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The People immediately sought review and a stay in this court. On November 30, 2001, the Chief
Justice issued a temporary stay of Ghilotti's release from confinement pending the full court's
consideration of the petition for review, and ordered Ghilotti to file written opposition on or before
December 7, 2001. On December 6, 2001, Ghilotti filed a written opposition as directed.


On December 12, 2001, we granted review and directed issuance of an order to show cause.
Our order included a reference to the relatively narrow issue presented to the courts below,
namely, whether subdivision (h) of section 6601 allows the filing of a petition for recommitment
or recommitment under the SVPA without the concurrence of two designated mental health
evaluators. *901


However, the case presents additional concerns of substantial importance. The Director, and
hospital psychiatrists familiar with Ghilotti's case, have invoked the SVPA's core public safety
concerns by asserting that Ghilotti remains likely to reoffend, within the meaning of the statute,
if unconditionally released. The Director has further voiced reservations about the means by
which Ghilotti's evaluators reached contrary conclusions. These matters were alluded to in the
proceedings below, where the superior court itself questioned the legal “[ ]competence” of the
designated evaluators' conclusions and expressed doubt that Ghilotti is suitable for unsupervised
release. However, there was understandable uncertainty about how to proceed in this situation.


(2) (See fn. 5.) We therefore deemed it necessary to expand our order to include additional
issues. 5  Accordingly, our order also directed the parties to brief and argue the following questions:
First, if section 6601 allows the filing of a commitment or recommitment petition only with the
concurrence of designated evaluators, when, if ever, should the trial court examine evaluators'
reports for material legal error, and what steps should be taken if such error is found? Second,
what is the meaning of the statutory standard on which the evaluators are to opine, i.e., whether
the person under evaluation has a diagnosed mental disorder “so that he or she is likely to engage
in acts *902  of sexual violence without appropriate treatment and custody” (§ 6601, subd. (d),
italics in order)? 6


5 “As a matter of policy,” we generally will not consider on review any issue which could
have been, but was not, raised in the courts below. (Cal. Rules of Court, rule 29(b)(1).)
However, we are empowered, upon review, to “decide any or all issues in the cause.” (Id.,
rule 29.2(a).) In a number of cases, this court has decided issues raised for the first time
before us, where those issues were pure questions of law, not turning upon disputed facts,
and were pertinent to a proper disposition of the cause or involved matters of particular
public importance. (E.g., Temple Community Hospital v. Superior Court (1999) 20 Cal.4th
464, 469, fn. 2 [84 Cal.Rptr.2d 852, 976 P.2d 223]; Cedars-Sinai Medical Center v. Superior
Court (1998) 18 Cal.4th 1, 7-8, fn. 2 [74 Cal.Rptr.2d 248, 954 P.2d 511]; Jolly v. Eli Lilly
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& Co. (1988) 44 Cal.3d 1103, 1118 [245 Cal.Rptr. 658, 751 P.2d 923]; Fisher v. City of
Berkeley (1984) 37 Cal.3d 644, 654 & fn. 3 [209 Cal.Rptr. 682, 693 P.2d 261].) (Though
Justice Moreno suggests mandamus is unavailable except to correct a lower court's error in
addressing an issue directly presented to that court (conc. & dis. opn. of Moreno, J., post, at p.
936), both Temple Community Hospital and Cedars-Sinai Medical Center, cited above, arose
on mandamus.) We note our somewhat analogous discretion to retain appeals that are moot,
or otherwise technically defective, when they present significant issues which are capable of
repetition but likely to evade review. (E.g., Conservatorship of Wendland (2001) 26 Cal.4th
519, 524, fn. 1 [110 Cal.Rptr.2d 412, 28 P.3d 151]; Thompson v. Department of Corrections
(2001) 25 Cal.4th 117, 122 [105 Cal.Rptr.2d 46, 18 P.3d 1198]; Conservatorship of Susan T.
(1994) 8 Cal.4th 1005, 1011, fn. 5 [36 Cal.Rptr.2d 40, 884 P.2d 988]; DiGiorgio Fruit Corp.
v. Dept. of Employment (1961) 56 Cal.2d 54, 58 [13 Cal.Rptr. 663, 362 P.2d 487]; see Dix
v. Superior Court (1991) 53 Cal.3d 442, 454 [279 Cal.Rptr. 834, 807 P.2d 1063] [lack of
standing].) The legal standards to be applied by designated evaluators, and the circumstances,
if any, in which recommendations by such evaluators are subject to judicial review for legal
error (see text & fn. 6, post) appear to be such issues.


6 Our order, signed by all current members of the court, specified the issues to be argued as
follows: “(1) Does Welfare & Institutions Code section 6601, subdivision (h), allow the State
Department of Mental Health to request the filing of a petition for recommitment under the
[SVPA] (id., § 6600 et seq.) without the concurrence of two mental health evaluators that
the person 'has a diagnosed mental disorder so that he or she is likely to engage in acts of
sexual violence without appropriate treatment and custody' (id., § 6601, subd. (d))? [¶] (2) If
the answer to question (1) is 'no', and the filing of such a petition is challenged on the ground
that it lacks the concurrence of two mental health evaluators that the person meets the criteria
set forth in section 6601, subdivision (d), should the trial court independently examine the
evaluators' reports to determine whether the reports reflect application of the correct legal
interpretation of the statutory criteria, and, if they do not, should the trial court examine
whether the evaluators' assessments, viewed in light of the correct standard, would support
the filing of a petition? [¶] (3) What is the correct legal interpretation of the phase 'likely y y
y y to engage in acts of sexual violence without appropriate treatment and custody' (italics
added) as used in section 6601, subdivision (d)?”
We subsequently granted the application of California Attorneys for Criminal Justice and
the California Public Defenders Association to file a joint amicus curiae brief in Ghilotti's
behalf. Such a brief has been filed.


Our order further provided: “Pending resolution of the petition for writ of mandate or further
order of this court, whichever occurs sooner, the trial court's order dismissing the petition for
petitioner's recommitment under the [SVPA], petitioner's release from confinement in a secure
mental health facility, and all further trial court proceedings in this matter, are hereby stayed.
(People v. Superior Court (Johannes) (1999) 70 Cal.App.4th 558, 561-562, fn. 5 [when a trial court



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=44CALIF3D1103&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_1118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1118 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988046400&pubNum=661&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=37CALIF3D644&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_654 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=37CALIF3D644&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_654 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985100632&pubNum=661&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988046400&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988046400&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=26CAL4TH519&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4040_524&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_524 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=26CAL4TH519&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4040_524&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_524 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001685930&pubNum=4645&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=25CAL4TH117&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4040_122&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_122 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=25CAL4TH117&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4040_122&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_122 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001242516&pubNum=4645&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=8CAL4TH1005&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4040_1011&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1011 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=8CAL4TH1005&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4040_1011&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1011 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994243535&pubNum=661&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=56CALIF2D54&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_58&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_58 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=56CALIF2D54&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_58&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_58 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108731&pubNum=661&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=53CALIF3D442&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_454&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_454 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=53CALIF3D442&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_454&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_454 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991078156&pubNum=661&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=70CALAPP4TH558&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4041_561&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_561 





People v. Superior Court (Ghilotti), 27 Cal.4th 888 (2002)
44 P.3d 949, 119 Cal.Rptr.2d 1, 02 Cal. Daily Op. Serv. 3585...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 15


dismisses a petition filed under the [SVPA], 'the People ... may seek writ review and a temporary
stay where the dismissal will result in the release of one potentially dangerous to the public, until
the propriety of the dismissal order can be reviewed']; People v. Superior Court (Myers) (1996)
50 Cal.App.4th 826, 833-835 [similar holding with regard to the Mentally Disordered Offender
Law (Pen. Code, § 2960 et seq.].)”


We turn to an examination of the specified issues.


Discussion


A. Overview of the SVPA.
The SVPA took effect on January 1, 1996. (Stats. 1995, ch. 763, § 3.) It provides for the involuntary
civil commitment of certain offenders, following the completion of their prison terms, who are
found to be SVP's because they have previously been convicted of sexually violent crimes and
currently suffer diagnosed mental disorders which make them dangerous in that they are likely to
engage in sexually violent criminal behavior. (§ 6600 et seq.) *903


One's initial or extended commitment under the SVPA depends upon his or her status as an SVP.
An SVP is “a person who has been convicted of a sexually violent offense against two or more
victims for which he or she received a determinate sentence and who has a diagnosed mental
disorder that makes the person a danger to the health and safety of others in that it is likely that he or
she will engage in sexually violent criminal behavior.” (§ 6600, subd. (a)(1).) “ 'Diagnosed mental
disorder' includes a congenital or acquired condition affecting the emotional or volitional capacity
that predisposes the person to the commission of criminal sexual acts in a degree constituting the
person a menace to the health and safety of others.” (Id., subd. (c).)


“The process for determining whether a convicted sex offender meets the foregoing requirements
takes place in several stages, both administrative and judicial. Generally, the Department of
Corrections screens inmates in its custody who are 'serving a determinate prison sentence or whose
parole has been revoked' at least six months before their scheduled date of release from prison.
(§ 6601, subd. (a).) .... If officials find the inmate is likely to be an SVP, he is referred to the
Department ... for a 'full evaluation' as to whether he meets the criteria in section 6600. (§ 6601,
subd. (b).)” (Hubbart v. Superior Court (1999) 19 Cal.4th 1138, 1145 [81 Cal.Rptr.2d 492, 969
P.2d 584] (Hubbart), fn. omitted.)


“The ... Department ... shall evaluate the person in accordance with a standardized assessment
protocol ... to determine whether the person is a sexually violent predator as defined in this article.
The standardized assessment protocol shall require assessment of diagnosable mental disorders,
as well as various factors known to be associated with the risk of reoffense among sex offenders[,
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including] criminal and psychosexual history, type, degree, and duration of sexual deviance, and
severity of mental disorder.” (§ 6601, subd. (c).)


“Pursuant to subdivision (c) [of section 6601], the person shall be evaluated by two practicing
psychiatrists or psychologists, or one practicing psychiatrist and one practicing psychologist,
designated by the Director .... If both evaluators concur that the person has a diagnosed mental
disorder so that he or she is likely to engage in acts of sexual violence without appropriate treatment
and custody, the Director shall forward a request for a [commitment] petition ... to the county
designated in [section 6601,] subdivision (i)” (§ 6601, subd. (d)), i.e., the county where the offender
was convicted of the crime for which he is currently imprisoned.


If one such evaluator finds that the person meets the criteria set forth in section 6601, subdivision
(d), but the other evaluator disagrees, “the Director *904  ... shall arrange for further examination
of the person by two independent professionals.” (§ 6601, subd. (e).) Persons designated as
“independent professional[s]” may not be state government employees, “shall include psychiatrists
and licensed psychologists who have a doctoral degree in psychology,” and must have at least five
years of experience in the diagnosis of mental disorders. (Id., subd. (g).) “If an examination by
independent professionals pursuant to subdivision (e) [of section 6601] is conducted, a petition
[for] commitment ... shall only be filed if both independent professionals ... concur that the person
meets the criteria for commitment specified in [section 6601,] subdivision (d).” (§ 6601, subd. (f).)


“[I]f the ... Department ... determines that the person is a sexually violent predator as defined in
this article, the Director ... shall forward a request for a [commitment] petition ... to the county
designated in [section 6601,] subdivision (i).” (§ 6601, subd. (h).) When a petition request is
forwarded by the Director, and the county's legal counsel agrees with the request, a petition for
commitment is filed in the superior court. (§ 6601, subd. (i).)


“The filing of the petition triggers a new round of proceedings under the Act. The superior court
first holds a hearing [at which the person is entitled to the assistance of counsel] to determine
whether there is 'probable cause' to believe that the person named in the petition is likely to engage
in sexually violent predatory criminal behavior upon release. (§ 6602, as amended by Stats. 1996,
ch. 4, § 4, and by Stats. 1998, ch. 19, § 3.) ... If no probable cause is found, the petition is dismissed.
However, if the court finds probable cause within the meaning of this section, the court orders
a trial to determine whether the person is an SVP under section 6600.... (§ 6602[, subds. (a),
(b)].)” (Hubbart, supra, 19 Cal.4th 1138, 1146-1147, fns. omitted.)


“At trial, the alleged predator is entitled to 'the assistance of counsel, the right to retain experts
or professional persons to perform an examination on his or her behalf, and [to] have access to
all relevant medical and psychological records and reports.' (§ 6603, subd. (a).) Either party may
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demand and receive trial by jury. (Id., subds. (a) & (b); see id., subd. (c).)” (Hubbart, supra, 19
Cal.4th 1138, 1147.)


“The trier of fact is charged with determining whether the requirements for classification as an SVP
have been established 'beyond a reasonable doubt.' (§ 6604.) Any jury verdict on the issue must be
'unanimous.' (§ 6603, subd. (d).) ... [W]here the requisite SVP findings are made, 'the person shall
be committed for two years to the custody of the ... Department ... for appropriate treatment and
confinement in a secure facility ....' ([§ 6604].)” (Hubbart, supra, 19 Cal.4th 1138, 1147.) *905


Any extended term of commitment shall also be for two years, and shall commence on the day
the previous term expires. (§ 6604.1, subd. (a).) As a prerequisite to any recommitment for an
extended term, “[t]he person shall be evaluated by two practicing psychologists or psychiatrists, or
by one practicing psychologist and one practicing psychiatrist, designated by the ... Department ....
The provisions of subdivisions (c) to (i), inclusive, of Section 6601 shall apply to evaluations
performed for purposes of extended commitments. The rights, requirements, and procedures set
forth in Section 6603 shall apply to extended commitment proceedings.” (§ 6604.1, subd. (b).)


B. Issues presented


1. May an SVPA recommitment petition be filed without the concurrence of
two designated evaluators, as set forth in section 6601, subdivision (d), or two
independent evaluators, as set forth in section 6601, subdivisions (e) and (f)?


(3a) As below, the People argue that the Director may request the filing of a petition for
commitment or recommitment even if the evaluations performed under subdivisions (c) through
(f) of section 6601 do not produce the concurrence of two designated evaluators under subdivision
(d), or of two independent professionals under subdivisions (e) and (f), that the person meets the
criteria for commitment. The People point to subdivision (h) of section 6601, which states that
the Director “shall” request such a petition “[i]f the ... Department ... determines that the person
is a sexually violent predator as defined in this article....” (Italics added.) In the People's view,
subdivision (h) operates independently of subdivisions (c) through (f), and makes such a request
mandatory if, despite the evaluators' contrary conclusions, the Director himself, upon reviewing
the evidence, reaches a “determin[ation]” that the person is, or remains, an SVP.


We agree with the superior court and the Court of Appeal that this is not a plausible reading of the
statute. (4) “ 'To determine legislative intent, a court begins with the words of the statute, because
they generally provide the most reliable indicator of legislative intent.' [Citation.] If it is clear
and unambiguous our inquiry ends. There is no need for judicial construction and a court may
not indulge in it. [Citation.] 'If there is no ambiguity in the language, we presume the Legislature
meant what it said and the plain meaning of the statute governs.' [Citation.]” (Diamond Multimedia
Systems, Inc. v. Superior Court (1999) 19 Cal.4th 1036, 1047 [80 Cal.Rptr.2d 828, 968 P.2d 539].)
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(3b) Here, the plain language of section 6601 refutes the People's argument. Subdivisions (b)
through (g) of section 6601 set forth the procedures, including the concurrence of two mental health
evaluators, by which *906  the Department must make the “determin[ation]” to which subdivision
(h) refers. Subdivision (h), in turn, refers to a “determin[ation]” made by resort to those procedures,
not in disregard of them.


As we have seen, subdivision (b) of section 6601 provides that when a person may be eligible
for commitment or recommitment as an SVP, the person shall undergo a “full evaluation” by the
Department. (Italics added.)


Under subdivision (c) of section 6601, the Department “shall evaluate the person” (italics added)
by means of a “standardized assessment protocol” that considers diagnosable mental disorders and
various factors known to bear upon a sex offender's risk of reoffense.


Under subdivision (d) of section 6601, “the person shall be evaluated” (italics added) by two
practicing psychologists or psychiatrists “designated by the Director,” and if both “evaluators”
agree “that the person has a diagnosed mental disorder so that he or she is likely to engage in
acts of sexual violence without appropriate treatment and custody,” the Director “shall forward”
a petition request to the proper county. (Italics added.)


However, under subdivision (e) of section 6601, if “the professionals performing the evaluation
pursuant to subdivision (d)” are split on whether the person meets the criteria for commitment
or recommitment, “the Director ... shall arrange for further examination of the person by two
independent professionals” (italics added) who meet qualifications set forth in section 6601,
subdivision (g).


Under subdivision (f) of section 6601, a petition “shall only be filed if both independent
professionals who evaluate the person pursuant to subdivision (e) concur that the person meets
the criteria for commitment specified in subdivision (d).” (Italics added.)


Finally, under subdivision (h) of section 6601, the Director “shall” forward a petition request to
the appropriate county “[i]f the ... Department ... determines that the person is a sexually violent
predator as defined in this article ....” “Copies of the evaluation reports and any other supporting
documents shall be made available” to the county's attorney. (Ibid., italics added.)


The clear import of this scheme is that the Department's “determin[ation]” under section 6601,
subdivision (h), is governed by the evaluation procedure described at length in subdivisions (c)
through (g) of the same section. When subdivisions (c) through (h) of section 6601 are read
together, they ascribe *907  the Director's authority as follows: Before requesting a petition,
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the Director must designate two mental health professionals to evaluate the person. If these two
evaluators agree that the person meets the criteria for commitment, the Director must request a
petition. If, however, these first two evaluators do not agree on that issue, the Director must arrange
a further examination by two independent professionals. If these independent professionals also
do not concur that the person meets the criteria for commitment, the Director may not request the
filing of a petition.


The authorities uniformly support our conclusion. In Hubbart, supra, 19 Cal.4th 1138, we said
that “[t]wo evaluators must agree that the inmate is mentally disordered and dangerous within the
meaning of section 6600 in order for proceedings to go forward under the Act. (§ 6601, subd.
(d).)” (Hubbart, supra, at p. 1146; see also Albertson v. Superior Court (2001) 25 Cal.4th 796,
799 [107 Cal.Rptr.2d 381, 23 P.3d 611].) The Courts of Appeal have so assumed, specifically
applying the rule to extended commitments under the SVPA. (People v. Superior Court (Gary)
(2000) 85 Cal.App.4th 207, 213-218 [101 Cal.Rptr.2d 874]; Peters v. Superior Court, supra, 79
Cal.App.4th 845, 848-851; Butler v. Superior Court (2000) 78 Cal.App.4th 1171, 1178-1182 [93
Cal.Rptr.2d 468] (Butler).) As the Butler court remarked, “The Legislature specifically provided
that the [Department] may not request a petition for commitment if only one of the two evaluators
concludes that the person meets the criteria for commitment under the SVPA. (§ 6601, subd.
(e).) This indicates that the Legislature felt it important for two professionals to concur in their
evaluations of a potential SVP's mental condition before a petition for commitment could be
filed.” (Butler, supra, at p. 1180.)


A 2000 amendment to section 6604.1 added subdivision (b), making clear that the evaluation
process set forth in “subdivisions (c) to (i), inclusive,” of section 6601 applies to petitions for
recommitment for extended terms under the SVPA. At least one Court of Appeal has ruled
that section 6604.1, subdivision (b), precludes the filing of a recommitment petition without
the concurrence of two professional evaluators under section 6601. (People v. Superior Court
(Preciado) (2001) 87 Cal.App.4th 1122, 1127 [105 Cal.Rptr.2d 159].)


The People urge, however, that subdivisions (d) through (f) of section 6601 must be reconciled with
subdivision (h), which requires the Department to request a petition if it “determines that the person
is a sexually violent predator.” Indeed, the People suggest, the responsibility for a “full evaluation”
of the person (§ 6601, subd. (b)), as provided in subdivisions (b) and (c) of section 6601, is not
placed on the individual evaluators described *908  in subdivisions (d) through (f), but on the
Department as a distinct entity, and the evaluators' conclusions do not negate the Department's
independent duty to “determine[ ],” under subdivision (h), who is an appropriate candidate for
commitment or recommitment.


All subdivisions of section 6601 may be harmonized to this end, the People assert, by construing
that section as follows: The Director must request a petition if the evaluators designated under
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subdivision (d) concur; he may do so if the independent evaluators appointed under subdivision
(e) concur; but in any event, he must do so if he independently determines, under subdivision (h),
that the person under examination is an SVP.


However, the People's proposed construction ignores the express language of subdivisions (e) and
(f) of section 6601. That language specifies that if the two original evaluators fail to agree the
person should be committed or recommitted, the Director “shall arrange” for additional evaluations
by “two independent professionals” (id., subd. (e)), and a petition “shall only be filed if both
independent professionals” agree (id., subd. (f), italics added). Indeed, subdivision (h) of section
6601 itself makes clear that the “determin[ation]” described in subdivision (h) flows from the
evaluation process. The subdivision provides that when, upon the Department's “determin [ation],”
a petition request is forwarded, “[c]opies of the evaluation reports ... shall be made available” to
the attorney for the petitioning county.


Contrary to the People's assertion, this interpretation of the statutory scheme does not negate
subdivision (h) of section 6601. Subdivision (h) importantly provides that once the Department
does “determine,” by the process set forth in the preceding subdivisions, that the person meets
the criteria for commitment or recommitment, “the Director ... shall forward a request for a
petition.” (Italics added.)


The People insist that the purpose of the Act, i.e., to protect the public from dangerously disordered
sex offenders, is best served by allowing the Director independently to determine the current
mental status of an offender, such as Ghilotti, who is already under the Director's treatment and
custody. As the People observe, the Director, through consultation with the day-to-day treatment
staff, may be better situated to assess the person's condition than outside evaluators.


Be that as it may, we cannot contravene the plain statutory language. As the Butler court indicated,
in view of the loss of liberty involved in an involuntary SVP commitment, the Legislature may
have felt that the initial *909  screening process should include the formal concurrence of two
mental health professionals. (See Butler, supra, 78 Cal.App.4th 1171, 1180.) 7


7 Though the limited record does not make the point crystal clear, it appears that in this case,
the evaluators designated by the Director under subdivision (d) of section 6601 were not
employees of the Department, or at least were not staff doctors familiar with Ghilotti's day-to-
day treatment and progress. While the 2001 recommitment petition attaches the supporting
declarations of two Atascadero psychiatrists, Drs. Knapp and Flavan, the People have not
contended that these doctors are evaluators designated under section 6601, subdivision (d),
or that their declarations meet the formal requirements for a full assessment of the person's
mental status as set forth in section 6601, subdivisions (b) and (c). On the contrary, the People
have conceded throughout that three other persons, Drs. Maram, Owen, and Arnold, were
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designated as evaluators under section 6601, subdivision (d), and that their evaluations do
not support recommitment. In their reply brief in this court, and at oral argument, the People
have indicated that Drs. Maram, Owen, and Arnold are not Department employees.
We observe that nothing in the SVPA appears to preclude the use of Department employees,
including staff psychologists and psychiatrists directly involved in the treatment of an already
committed person, as the initial designated evaluators under section 6601, subdivision (d).
If additional examinations are needed under subdivision (e), they must be performed by
independent professionals, who may not be state government employees. (§ 6601, subds. (e),
(g).) But no similar requirement of independence applies to the evaluators first selected under
subdivision (d). They need only be “two practicing psychiatrists or psychologists, or one
practicing psychiatrist and one practicing psychologist, designated by the Director.” (§ 6601,
subd. (d).) Particularly in the case of an already committed person like Ghilotti, the Director
may well choose to use members of the state hospital staff as subdivision (d) evaluators, only
resorting to independent evaluators under subdivision (e) if the subdivision (d) evaluators
do not agree that the person meets the criteria for recommitment.


Accordingly we, like the courts below, conclude that a petition for commitment or recommitment
may not be filed unless two evaluators, appointed under the procedures specified in section 6601,
subdivisions (d) and (e), have concurred that the person currently meets the criteria for commitment
under the SVPA.


2. May and should the superior court review the evaluators'
reports to determine whether they are infected with legal error?


(5) As we have explained, a petition for commitment or recommitment under the SVPA
cannot be filed unless two designated evaluators under section 6601, subdivision (d), or two
independent evaluators under section 6601, subdivision (e), concur that the person meets the
criteria for commitment. Insofar as the evaluators' recommendations represent the application of
their professional expertise and judgment within statutory requirements, those recommendations
conclusively determine whether an SVPA petition may be filed.


On the other hand, the statute does not allow the evaluators utter free rein. Instead, it imposes
certain specific standards on their assessments. They *910  must examine the person “in
accordance with a standardized assessment protocol” that considers “diagnosable mental disorders,
as well as various factors,” including “criminal and psychosexual history, type, degree, and
duration of sexual deviance, and severity of mental disorder,” which factors are “known to be
associated with the risk of reoffense among sex offenders.” (§ 6601, subd. (c).) On this basis,
the evaluators are to answer a crucial question, i.e., whether “the person has a diagnosed mental
disorder so that he or she is likely to engage in acts of sexual violence without appropriate treatment
and custody.” (Id., subd. (d), italics added.) The evaluators' professional judgment is therefore to



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS6601&originatingDoc=I25b36a49fab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





People v. Superior Court (Ghilotti), 27 Cal.4th 888 (2002)
44 P.3d 949, 119 Cal.Rptr.2d 1, 02 Cal. Daily Op. Serv. 3585...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 22


be exercised within a specified legal framework, and their legally accurate understanding of the
statutory criteria is crucial to the Act's proper operation.


In the case before us, questions have arisen whether one or more of the designated evaluators,
lacking guidance as to the meaning of the statutory criteria, may have understood them
inaccurately, and thus committed legal error, when reaching conclusions that Ghilotti does not
qualify for recommitment under the SVPA. We must therefore determine the means of resolving
that issue.


The SVPA contains no express provision for judicial review of the reports of designated evaluators
to determine whether they are infected with legal error. It appears to be an issue of first impression
whether a court entertaining a petition for an involuntary civil commitment has authority to review
for legal error the expert evaluations which are a prerequisite to the filing of such a petition. Under
the SVPA, however, an affirmative conclusion is inherent in the statutory scheme, and in the nature
of the judicial power.


As we have indicated, the SVPA makes the evaluators' conclusions, reached pursuant to the specific
procedures and standards described above, critical to the legal authority to file a petition for
commitment or recommitment. (§ 6601, subds. (d)-(f).) Without the concurrence of two evaluators,
as set forth in the statute, no such petition may be filed, and the person must be unconditionally
released without further proceedings to determine if he or she is an SVP. On the other hand,
with such concurrence, a petition may be filed, and proceedings to determine whether the person
is an SVP may go forward. The statutory scheme thus necessarily calls into question whether
the evaluators, in reaching their conclusions at this critical gatekeeping stage, have accurately
understood the statutory criteria. When such a question arises, the superior court entertaining the
petition must address it.


A distant analogy arises under the law allowing diversion of certain convicted persons for hospital
treatment of their narcotics addictions. *911  (§ 3050 et seq.) Under this law, a court, upon finding
that the person is addicted, or in imminent danger of being addicted, to narcotics, and that the
person's pattern of criminality does not make him or her an unfit subject for diversion, may suspend
execution of the sentence and commit the person to the California Rehabilitation Center (CRC)
for appropriate treatment. (§ 3051.) However, if the Director of Corrections thereafter determines
that “because of excessive criminality or for other relevant reason,” the person “is not a fit subject”
for detention and treatment at CRC, that official shall return the person to the superior court
for resumption of criminal proceedings. (§ 3053, subd. (a).) Though the CRC diversion statute
does not expressly provide for judicial review of the decision of the Director of Corrections,
case law has long held that the decision is judicially reviewable. (E.g., People v. Toscano (1977)
69 Cal.App.3d 140, 146-147 [137 Cal.Rptr. 893] [noting People's right of appeal from judicial
decision recommitting person to CRC after rejection by Director of Corrections]; People v. Peoro
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(1976) 56 Cal.App.3d 35, 39 [128 Cal.Rptr. 130] [same]; People v. Munoz (1973) 31 Cal.App.3d
87, 91 [107 Cal.Rptr. 451] [same]; People v. Morgan (1971) 21 Cal.App.3d 33, 38-39 [98 Cal.Rptr.
165]; People v. Berry (1967) 247 Cal.App.2d 846, 849-850 [56 Cal.Rptr. 123].)


We say the analogy is “distant” because the procedural contexts of the two schemes are not
identical. Under the CRC diversion statute, the Director makes a final decision to reject an already
committed divertee (§ 3053, subd. (a)), while under the SVPA, the evaluators' reports simply
determine whether a commitment petition may be filed in the first instance. However, the premise
is the same; the court has authority to provide legal oversight of an administrative determination
which involves the exercise of discretion or judgment subject to statutory standards, and which
has a legal effect on proceedings properly before the court. 8  *912


8 Under the CRC diversion scheme, when it appears to the superior court, after imposition of
sentence, that the person may be an actual or potential addict and is otherwise eligible for
diversion, the court must appoint one, and sometimes two, physicians to examine the person
and prepare a report. The report shall be delivered to the court, and if the report indicates
the person is not an actual or potential addict, “it shall so certify and return the defendant to
the ... superior court ... for the ordering of the execution of the sentence.” (§ 3051.) If, on the
other hand, the physicians' report indicates that the person is an actual or potential addict,
the court must conduct a full hearing to determine that status before committing the person
to CRC. (Ibid.) At least one case has held that upon a negative addiction finding by the
reporting physicians, “the superior court is without jurisdiction to act except to dismiss the
narcotics addiction commitment petition and refer the matter back for resumption of criminal
proceedings.” (Hendricks v. Superior Court (1978) 81 Cal.App.3d 950, 955 [146 Cal.Rptr.
798].) But in Hendricks, the defendant sought to challenge the negative reports on their
merits by cross-examining the physicians and presenting his own evidence. As we explain
in the text, the superior court's review of evaluators' reports to determine the validity of an
SVPA commitment or recommitment petition is limited to whether a report is infected with
material legal error; neither the person potentially subject to commitment nor the petitioning
authority is entitled at this stage to an evidentiary hearing on the accuracy of the evaluations.


Ghilotti urges that the SVPA's requirement of the concurrence of two evaluators (§ 6601, subds.
(d)-(f)), together with the statute's failure to provide specifically for judicial review of the
evaluators' reports, gives rise to a statutory right, and thus a state-created constitutional due process
right (see Hicks v. Oklahoma (1980) 447 U.S. 343, 346 [100 S.Ct. 2227, 2229-2230, 65 L.Ed.2d
175]), to unquestioning reliance on the evaluators' conclusions. Under these circumstances,
Ghilotti insists, any judicial review of the evaluators' analyses constitutes an act in excess of
jurisdiction. (See Abelleira v. District Court of Appeal (1941) 17 Cal.2d 280, 288 [109 P.2d 942,
132 A.L.R. 715].)
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We disagree. Ghilotti's arguments beg the question of what the SVPA requires or forbids. As we
have explained, the requirement that SVPA evaluators apply criteria set forth in the statute invokes
the inherent judicial power to determine whether an evaluator's recommendation stems, on its face,
from an inaccurate understanding of those criteria, and thus constitutes legal error. Nothing in the
SVPA indicates otherwise.


Of course, the court entertaining an SVPA commitment or recommitment petition does not have
a sua sponte duty to examine the reports of designated evaluators in every case. The court should
exercise its authority to do so only where the issue is properly in dispute.


On the other hand, the Director, who has custody of persons committed under the SVPA, oversees
their diagnosis and treatment while they are committed, and is responsible for the initiation of
commitment or recommitment proceedings, cannot be powerless to take action for the public safety
when he disagrees, on legal grounds, with evaluators' conclusions that a person does not meet the
criteria for commitment or recommitment. Means must exist by which he can make that issue the
subject of judicial inquiry.


Thus, in future cases like this one, when the Director (1) receives one or more formal
evaluations that recommend against commitment or recommitment, (2) disagrees with those
recommendations, (3) believes they may be infected with material legal error, and (4) does not
choose, or is not permitted within the statutory scheme, to seek additional evaluations, he may
nonetheless forward a request that an SVPA commitment or recommitment petition be filed, and
the county's attorney may submit such a petition for filing, with copies of the evaluators' reports
attached. (See, e.g., In re Parker (1998) 60 Cal.App.4th 1453, 1468-1469, fn. 15 [71 Cal.Rptr.2d
167].) The person named in the petition may then file a pleading challenging the *913  validity of
the petition on grounds that it is not supported by the concurrence of two evaluators under section
6601, subdivisions (d) through (f). In response, the petitioning authorities may defend the petition
by asserting that one or more nonconcurring reports are infected by legal error.


Similarly, if the Director has obtained reports that do concur the person meets the criteria for
commitment or recommitment, and a petition is filed on that basis, the evaluators' reports should
also be attached to the petition. The person may then file a pleading challenging the petition's
validity on grounds that one or more of the supposedly concurring reports are infected by legal
error. 9


9 Because the question whether an evaluator's report is infected with legal error can be litigated
in the context of a direct challenge to the filing of a commitment or recommitment petition,
we see no need to adopt the People's proposal for procedures which are “the functional
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equivalent of a petition for mandamus (Code Civ. Proc., § 1084 et seq.) seeking review of
an agency's [i.e., the evaluators'] action.”


We stress that such judicial review is limited to whether one or more evaluators' reports are infected
by material legal error. An evaluator's report is infected with legal error if, on its face, it reflects
an inaccurate understanding of the statutory criteria governing the evaluation.


On the other hand, judicial review of an evaluator's report does not extend to matters of debatable
professional judgment within an evaluator's expertise. The professional determinations of an
evaluator, insofar as based on consideration and application of correct legal standards, is conclusive
at the initial screening stage set forth in section 6601.


If the court concludes that one or more evaluators has committed legal error in reaching his or
her conclusions, the court must further determine whether the error is material. An evaluator's
legal error shall be deemed material if, and only if, (1) there appears a reasonable probability,
sufficient to undermine confidence in the outcome, that the error affected the evaluator's ultimate
conclusion, and (2) a change in the evaluator's conclusion would either supply, or dissolve, the
necessary concurrence of two designated evaluators.


If the court's review of the reports indicates that the conclusions drawn by the evaluators are not
infected by legal error as indicated above, or that any error was immaterial, it must accept the
recommendations set forth in the reports and take the appropriate responsive action, either by
dismissing the petition, or by going forward with proceedings to determine whether the person is
an SVP. If the court finds material legal error in an evaluator's report, the court shall provide the
evaluator opportunity promptly either to *914  correct the report or to prepare a new report, so as
to set forth the conclusions the evaluator reaches under correct legal principles. 10


10 We have indicated that in future cases, where the issue is properly presented, the trial court
should review a designated evaluator's report to determine whether, on its face, the report
is infected with material legal error. If such legal error does not appear on the face of the
report, the court must accept the report as valid.
Here, however, the designated evaluators had no prior guidance as to the correct statutory
criteria; in particular, they were necessarily unaware of the construction we hereafter place
on the phrase “likely to engage in acts of sexual violence without appropriate treatment
and custody.” (§ 6601, subd. (d), italics added; see text discussion, post.) Thus, the normal
presumption against legal error does not apply. Accordingly, in this case, the trial court
should order a designated evaluator's report to be corrected or redone pursuant to correct
legal standards unless, upon review of the current reports, the court finds the report makes
expressly clear that correct legal standards were applied.
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Ghilotti and his amici curiae claim the People waived judicial examination of the evaluators'
reports in this case because they expressly disclaimed reliance on the reports, never asked the court
to review them, conceded they were unsupportive, did not argue they were legally defective, and
persisted in this course though given multiple opportunities to abandon it. Thus, Ghilotti and his
amici curiae suggest, there was no basis for the court to examine reports which, they say, were
extrinsic to the proceeding.


This overstates the facts. When, at the hearing of November 29, 2001, the superior court broached
the issue whether the evaluators had followed the correct criteria, the county's attorney did
belatedly ask whether the court wished to review the reports, but the court demurred. The court
later granted a continuance, but only to allow the Department unilaterally to reject the current
evaluators' reports as incompetent, and to seek new evaluations. 11


11 We note that, prior to the filing of the 2001 recommitment petition, the Department
apparently did unilaterally reject the report of one evaluator, Dr. Maram, as insufficient,
then solicited and received the report of a third evaluator, Dr. Arnold. The basis for the
Department's rejection of Dr. Maram's report is unknown, and we express no view on the
circumstances under which the Department may, under subdivision (d) of section 6601,
obtain the evaluations of more than two evaluators after unilaterally concluding that one or
more of the reports originally obtained was legally insufficient.


In any event, it seems clear that both the court and the parties were understandably uncertain
how to proceed in the unusual procedural situation presented by the case. On the one hand, the
evaluators designated by the Director had recommended against Ghilotti's recommitment. The
SVPA provides no direct hint that the legal validity of such recommendations is subject to judicial
review, and no prior decision has addressed that issue. Thus, as of November 2001, it was entirely
plausible for both the parties and the court to conclude, as they apparently did, that review of
evaluators' recommendations for legal error was outside the judicial province. *915


On the other hand, both the Director and the superior court questioned whether the evaluators
in fact had applied the statute in a legally correct manner—as the court phrased it, whether their
conclusions were legally “incompetent”—and whether legal error had affected the evaluators'
conclusions that Ghilotti does not meet the statutory criteria for continued confinement,
supervision, and treatment. In these circumstances, and given the important public safety interests
at stake, we cannot conclude that the issue was waived.


Under the extraordinary circumstances, we conclude, we must vacate the Court of Appeal's order
denying mandamus. We will direct the Court of Appeal to issue a writ of mandamus vacating the
superior court's order dismissing the 2001 recommitment petition, and to remand the matter to
the trial court with directions (1) to review the reports of the designated evaluators for material
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legal error, and (2) thereafter to proceed under the principles expressed in this opinion. Before
entering our dispositional order, however, we address an additional issue pertinent to the further
proceedings we contemplate.


3. What is the meaning of the phrase upon which the evaluators are
to opine, i.e., whether “the person has a diagnosed mental disorder


so that he or she is likely to engage in acts of sexual violence without
appropriate treatment and custody” (§ 6601, subd. (d), emphasis added)?


(6a) In earlier parts of this opinion, we have concluded (1) that a petition to commit or recommit
a person under the SVPA cannot be filed without the concurrence of two evaluators, as provided
in subdivisions (d) through (f) of section 6601, that the person meets the statutory criteria for
commitment, as set forth in subdivision (d) of section 6601; (2) that an evaluator's recommendation
for or against commitment or recommitment is invalid if infected by material legal error; and (3)
that evaluators' reports are subject to judicial review for such material legal error at the time a
petition is submitted for filing. To guard against such error, and to provide guidance on remand
in the instant case, we address the meaning of the statutory standard that governs the evaluators'
opinions, i.e., whether “the person has a diagnosed mental disorder so that he or she is likely to
engage in acts of sexual violence without appropriate treatment and custody.” (§ 6601, subd. (d),
italics added.)


Ghilotti and his amici curiae contend that “likely,” as used in this context, means “highly likely,”
or at least “more likely than not.” They also suggest that if the evaluators think the person is more
likely than not to reoffend without appropriate continuing treatment, but does not present that
level of *916  risk with such treatment, the evaluators must reduce their overall risk assessment
to the extent they believe the person is likely to pursue such treatment voluntarily after his or her
unconditional release.


The People, on the other hand, urge that “likely,” as statutorily applied to a person's risk of violent
sexual reoffense, does not mean “probable” or “more likely than not,” but refers to “a significant
chance, not minimal; something less than 'more likely than not' and more than merely 'possible.'
” Moreover, the People assert, because the standard set forth in section 6601, subdivision (d),
requires the evaluators to predict whether the person is likely to reoffend “without appropriate
treatment and custody” (italics added), the evaluators must assume, as the trial court suggested,
that the person will not be subject to custody or supervision and will not be receiving appropriate
treatment.


We conclude that neither the People, nor Ghilotti and his amici curiae, are entirely correct. We agree
with the People that “likely to engage in acts of sexual violence” (italics added), as used in section
6601, subdivision (d), does not mean the risk of reoffense must be higher than 50 percent. Instead,
the phrase requires a determination that, as the result of a current mental disorder which predisposes
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the person to commit violent sex offenses, he or she presents a substantial danger—that is, a
serious and well-founded risk—of reoffending in this way if free. If an evaluator finds such a
serious and well-founded risk, but nonetheless recommends against commitment or recommitment
solely because the evaluator cannot conclude the person is more likely than not to reoffend, the
evaluator has applied the statute erroneously.


On the other hand, we agree with Ghilotti and his amici curiae that the phrase “without appropriate
treatment and custody” does not preclude the evaluators from concluding, with all due prudence,
that the person's amenability to effective voluntary treatment reduces below this serious level his
potential danger of reoffense if free, and that the person therefore does not meet the criteria for
commitment to the Department's custody. We explain our reasoning in detail.


(7) We first examine the language of the statute, and, in particular, the phrase “likely to engage in
acts of sexual violence” (§ 6601, subd. (d)). Ghilotti urges at the outset that the most commonly
understood meaning of “likely” is “having a better chance of occurring than not.” While the word is
often defined in these terms (see, e.g., 8 Oxford English Dict. (2d ed. 1989) p. 949, col. 1; Webster's
3d New Internat. Dict. (1965) p. 1310, col. 3), modern legal references in particular suggest that
“likely” may be used flexibly to cover a range of expectability from possible to probable. *917


(6b) For example, a legal dictionary states that while “likely ... [m]ost often ... indicates a degree
of probability greater than five on a scale of one to ten ... it may also refer to a degree of possibility
that is less than five on that same scale.” (Garner, A Dict. of Modern Legal Usage (2d ed. 1995)
p. 530, col. 1.) This same source refers the reader to the definition of “probable” (ibid.), there
explaining that the words “probable,” “likely,” and “possible” represent, in order of decreasing
strength, gradations of the relative chance that something might happen, such that “likely” “is 'a
strong ” possible“ but a weak ”probable.“ ' [Citation.]” (Id., p. 693, col. 2 to p. 694, col. 1, italics
in original.)


One legal thesaurus includes, as synonyms for “likelihood,” the following: “chance,”
“conceivability,” “fair chance,” “fair prospect,” “plausibility,” “possibility,” “potential,”
“reasonable chance,” and “well-grounded possibility.” (Burton, Legal Thesaurus (2d ed. 1992)
p. 320, col. 2.) Another legal dictionary/thesaurus indicates a parallel range of meaning, citing
“inclined,” “conceivable,” and “possible” among the synonyms for “likely.” (Stratsky, West's
Legal Thesaurus/Dict. (Special Deluxe Ed. 1986) p. 459.)


Legal usage in the United Kingdom reflects similar flexibility, depending on the context in which
the word is used. A prominent British reference suggests that “ '[l]ikely' may have a range of
definitions from possible to probable ....” (2 Greenberg & Millbrook, Stroud's Judicial Dict. of
Words and Phrases (6th ed. 2000) p. 1476, col. 2.)
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California decisions indicate a varied contextual understanding of the word “likely.” In People v.
Sargent (1999) 19 Cal.4th 1206 [81 Cal.Rptr.2d 835, 970 P.2d 409], we said in passing that the
felony child endangerment statute, which punishes a caretaker's willful abuse or neglect of a child
under “ ' ”circumstances ... likely to produce great bodily harm or death “ ' ” (Pen. Code, § 273a,
subd. (a)) is “ 'intended to protect a child from an abusive situation in which the probability of
serious injury is great.' ” (Sargent, supra, 19 Cal.4th at p. 1216, quoting People v. Jaramillo (1979)
98 Cal.App.3d 830, 835 [159 Cal.Rptr. 771].) But People v. Hansen (1997) 59 Cal.App.4th 473
[68 Cal.Rptr.2d 897] indicated this statute is satisfied when the child is placed in a situation where
a serious health hazard or physical danger is “reasonably foreseeable” (id., at p. 479), as where the
caretaker stores a loaded gun in a home occupied by children without denying the children access
to the weapon (id., at p. 480).


In People v. Savedra (1993) 15 Cal.App.4th 738 [19 Cal.Rptr.2d 115], the defendant was charged
with possessing a deadly weapon in jail (Pen. Code, § 4574, subd. (a)), i.e., a rusty nail with a
handle made of toilet paper. The *918  trial court instructed, under People v. Rodriquez (1975) 50
Cal.App.3d 389, 396 [123 Cal.Rptr. 185], that a deadly weapon for this purpose is any instrument
or object likely to produce death or great bodily injury. The jury asked whether “likely” meant “
'more probable than not' ” or “ 'merely possible' ”; the court answered that “likely” referred to the
“ 'potential for use as a deadly weapon.' ” (Savedra, supra, at p. 744, italics added.) The Court of
Appeal found no error. It noted that, although “likely” most often means “more likely than not,”
the word has a broader meaning in connection with a statute seeking to protect inmates and jail
personnel from armed attack. (Id., at pp. 744-745.)


We ourselves consistently have given a similar flexible interpretation to the statute requiring a
change of venue in any criminal case where there is a “reasonabl[e] likel[ihood]” the defendant
cannot otherwise receive a fair trial. (Pen. Code, § 1033, subd. (a).) As we have indicated, “[i]n
this context, 'reasonably likely' ' ”means something less than 'more probable than not' “ and
”something more than merely 'possible.' “ [Citation.]' ” (People v. Dennis (1998) 17 Cal.4th 468,
523 [71 Cal.Rptr.2d 680, 950 P.2d 1035], quoting People v. Proctor (1992) 4 Cal.4th 499, 523 [15
Cal.Rptr.2d 340, 842 P.2d 1100].)


Courts have also relied heavily on context to interpret and apply such closely related words
and phrases as “probability,” “reasonable probability” and “substantial probability.” (See, e.g.,
Strickland v. Washington (1984) 466 U.S. 668, 693-694 [104 S.Ct. 2052, 2067-2068, 80 L.Ed.2d
674] [“reasonable probability,” for purposes of determining whether ineffective assistance of
counsel affected the trial outcome, does not mean “more likely than not,” but merely a “probability
sufficient to undermine confidence in the outcome”]; College Hospital Inc. v. Superior Court
(1994) 8 Cal.4th 704, 719 [34 Cal.Rptr.2d 898, 882 P.2d 894] [Code Civ. Proc., § 425.13, subd.
(a), which forecloses punitive damage claim in a medical malpractice action unless, prior to trial,
the plaintiff demonstrates a “ 'substantial probability' ” that the claim “ 'will prevail,' ” requires the
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plaintiff only to demonstrate a triable issue, not that he is more likely than not to prevail before
the fact finder]; People v. Watson (1956) 46 Cal.2d 818, 836-837 [299 P.2d 243] [“probability” for
purposes of determining whether state law error affected the trial outcome does not mean more
likely than not, but merely a reasonable chance, more than an abstract possibility].)


We further note that when the Legislature wishes to employ a “more likely than not” standard, it
has demonstrated its ability to do so in express terms. (E.g., Bus. & Prof. Code, § 6180.8 [superior
court may assume interim control of ceased law practice where it appears “more likely than not”
that *919  application for assumption of control will be granted]; Civ. Code, §§ 1861.1, subd. (d),
1861.6, subd. (b)(4) [innkeeper may obtain writ of possession of nonpaying guest's luggage where
it is “more likely than not” innkeeper's suit for money owed will prevail]; Code Civ. Proc., §§
405.3, 405.32 [court shall expunge notice of lis pendens unless claimant establishes it is “more
likely than not” he will prevail on his claim against real property]; Code Civ. Proc., §§ 481.190,
484.090, subd. (a) [attachment order will issue where claimant proves it is “more likely than not”
his claim will prevail]; id., §§ 511.090, 513.010, subd. (b) [applicant for writ of possession under
claim and delivery law may obtain temporary restraining order against defendant's transfer of
property by showing it is “more likely than not” the claim of right to possession will prevail];
Pen. Code, § 187, subd. (b)(2) [crime of fetus murder does not apply to abortion by licensed
physician where childbirth would “more likely than not” have resulted in mother's death]; see
also, e.g., Civ. Code, § 2225, subd. (e)(3) [under “Son of Sam” law, Attorney General may obtain
order compelling deposit of covered proceeds or profits with bank trustee by showing it is “more
probable than not” there are beneficiaries entitled to such funds]; Evid. Code, § 646, subd. (c)(2)
[where res ipsa loquitur presumption would apply, but defendant has introduced rebuttal evidence,
jury must be instructed to decide in defendant's favor unless, from all the evidence, it appears
“more probable than not” that defendant's negligence was proximate cause of injury].)


Thus, mere use of the word “likely” is not proof that the Legislature intended to require the
evaluators to predict a greater than 50 percent chance the person would reoffend. We must therefore
look to the context of the SVPA to determine what the Legislature meant by this term.


We note first the Legislature's uncodified statement of the SVPA's purpose. The Legislature
declared the need to confine and treat a “small but extremely dangerous group of sexually violent
predators,” already incarcerated, who “are not safe to be at large and if released [at the conclusion
of their prison terms] represent a danger to the health and safety of others in that they are likely
to engage in acts of sexual violence.” (Stats. 1995, ch. 763, § 1.) Once these persons are found
beyond reasonable doubt to be likely to commits acts of sexually violent criminal behavior, said the
Legislature, they should “be confined and treated until [but only until] ... it can be determined that
they no longer represent a threat to society.” (Ibid.) The Legislature stressed that the continuing
danger posed by these persons “is a currently diagnosed mental disorder which predisposes them
to engage in sexually violent criminal behavior.” (Ibid., italics added.)
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In accord with these aims, the SVPA itself defines an SVP as one previously convicted and
sentenced for a sexually violent offense against *920  two or more victims, “who has a diagnosed
mental disorder that makes the person a danger to the health and safety of others in that it is
likely that he or she will engage in sexually violent criminal behavior.” (§ 6600, subd. (a).) A
“diagnosed mental disorder” is a “congenital or acquired condition affecting the emotional or
volitional capacity that predisposes the person to the commission of criminal sexual acts in a
degree constituting the person a menace to the health and safety of others.” (Id., subd. (c), italics
added.) Consistent with this standard of mentally disordered dangerousness, evaluators screening
a person to determine whether a SVPA commitment or recommitment petition may be filed are to
opine whether the person has a “diagnosed mental disorder so that he or she is likely to engage in
acts of sexual violence without appropriate treatment and custody.” (§ 6601, subd. (d).)


(8) The SVPA thus consistently emphasizes the themes common to valid civil commitment
statutes, i.e., a current mental condition or disorder that makes it difficult or impossible to
control volitional behavior and predisposes the person to inflict harm on himself or others,
thus producing dangerousness measured by a high risk or threat of further injurious acts if the
person is not confined. (Hubbart, supra, 19 Cal.4th 1138, 1152-1164 [rejecting substantive due
process challenge to California SVPA statute, noting that statute validly requires a mental disorder
producing dangerousness]; see Kansas v. Hendricks (1997) 521 U.S. 346, 358 [117 S.Ct. 2072,
2080, 138 L.Ed.2d 501] (Hendricks) [upholding similar Kansas SVPA].)


(6c) But “danger to the health and safety of others” (§ 6600, subd. (a); see also Stats. 1995, ch,
763, § 1) produced by a mental disorder that “predisposes” one to the commission of sexual
violence (§ 6600, subd. (c)); see also Stats. 1995, ch. 763, § 1) does not, by common understanding,
evaporate with an expert's prediction that the sufferer's risk of reoffense is no greater than 50
percent. “Danger” is merely “the state of being exposed to harm” (Webster's 3d New Internat.
Dict., supra, p. 573, col. 2) or “the condition of being exposed to the chance of evil; risk; peril” (4
Oxford English Dict., supra, p. 241, col. 1, italics added), and that one is “predisposed” to do
something simply connotes that he or she is “inclined” or “susceptible” to doing it (Webster's 3d
New Internat. Dict., supra, p. 1786, col. 2).


Of course, in section 6601, subdivision (d), and at other points in the statute, the SVPA defines
and quantifies both the mental disorder it requires, and the danger it seeks to forestall, in terms of
the likelihood that the person will reoffend. (§§ 6600, subd. (a), 6602, subd. (a), 6602.5, subd. (a),
6605, subds. (c), (d), 6607, subd. (a), 6608, subds. (a), (d).) The requisite likelihood of reoffense is
thus a separate determination which does not inevitably *921  flow from one's history of violent
sex offenses and a predisposing mental disorder. 12
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12 Justice Moreno suggests that a particularly high “likel[ihood]” of reoffense is necessary in
order to distinguish committable offenders from other dangerous recidivists. Both he and
Justice Werdegar argue that such a result is also necessary to give separate meaning to the
mental-disorder and likely-to-reoffend elements of the SVPA. They observe that the mental-
disorder prong requires a mental or emotional condition which makes it at least “serious[ly]
difficult[ ]” to control violent sexual impulses (see Kansas v. Crane (2002) 534 U.S. 407, 411
[122 S.Ct. 867, 870, 151 L.Ed.2d 856] (Crane); Hendricks, supra, 521 U.S. 346, 358-360
[117 S.Ct. at pp. 2080-2081]; Hubbart, supra, 19 Cal.4th 1138, 1155-1156), and thus itself
applies only to persons with an elevated risk of sexual reoffense. Therefore, they reason,
the distinct requirement that the person be likely to reoffend must further limit the SVPA to
those whose degree of dangerousness is even higher.
We agree that the two elements are distinct, but we view their relationship differently.
In the first place, it is a particular form of dangerous mental disorder, not a particular
degree of dangerousness, that “distinguish[es] a dangerous sexual offender subject to civil
commitment 'from other dangerous persons who are perhaps more properly dealt with
exclusively through criminal proceedings.' ” (Crane, supra, 534 U.S. 407, 411 [122 S.Ct.
867, 870].) A sex offender who lacks a qualifying mental disorder cannot be committed no
matter how high his or her risk of reoffense. (§§ 6600, subd. (a)(1), (c), 6601, subd. (d),
6604; see Crane, supra, 534 U.S. at p. 411 [122 S.Ct. at p. 870]; Hendricks, supra, 521 U.S.
346, 358-360 [117 S.Ct. 2072, 2080-2081]; Hubbart, supra, 19 Cal.4th 1138, 1155-1156;
see also fn. 15, post.)
On the other hand, the SVPA requires both a qualifying mental disorder and a “likel[ihood]”
of reoffense, and the one does not predetermine the other. That one's mental disorder
causes serious difficulty in controlling violent sexual impulses does not mean that such
control is impossible. (Crane, supra, 534 U.S. 407, 411 [122 S.Ct. 867, 870].) Many
factors, including amenability to voluntary treatment (see discussion, post), may influence
the disordered offender's motivation, ability, means, and opportunity to function lawfully
without supervision or restraint despite the impairment. The SVPA seeks to identify, confine,
and treat only those volitionally impaired sex offenders whose chances of doing so are
sufficiently low to present a serious, well-founded risk of reoffense.


On the other hand, the word “likely,” when used in this context, must be given a meaning consistent
with the statute's clear overall purpose. That purpose is to protect the public from that limited group
of persons who were previously convicted and imprisoned for violent sex offenses, and whose
terms of incarceration have ended, but whose current mental disorders so impair their ability to
control their violent sexual impulses that they do in fact present a high risk of reoffense if they
are not treated in a confined setting.


The word “likely,” as used in the statute, also must be construed in light of the “difficulties
inherent in predicting human behavior” (Hubbart, supra, 19 Cal.4th 1138, 1163), particularly
in mathematical terms. This is particularly so with respect to the requirements of section 6601,
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which represents only the initial screening stage of the SVPA process. If mental health evaluators
appointed under section 6601 cannot concur that the person meets the criteria for commitment
or recommitment, judicial proceedings to commit or *922  recommit the person may not even
take place, and the person must be unconditionally released without judicial scrutiny of the danger
he or she may represent. On the other hand, if the evaluators do concur, and an SVPA petition
is filed, the person is entitled to a full jury trial, and cannot be finally committed unless the jury
unanimously finds, beyond a reasonable doubt, that he is an SVP.


We therefore conclude that the phrase “likely to engage in acts of sexual violence” (italics added),
as used in section 6601, subdivision (d), connotes much more than the mere possibility that the
person will reoffend as a result of a predisposing mental disorder that seriously impairs volitional
control. On the other hand, the statute does not require a precise determination that the chance of
reoffense is better than even. Instead, an evaluator applying this standard must conclude that the
person is “likely” to reoffend if, because of a current mental disorder which makes it difficult or
impossible to restrain violent sexual behavior, the person presents a substantial danger, that is, a
serious and well-founded risk, that he or she will commit such crimes if free in the community.


This interpretation of “likely,” requiring substantial danger of new acts of sexual violence arising
from the offender's current mental disorder, is consistent with the standards used by the Legislature
in other current and past statutes to justify the extended confinement and treatment of convicted
offenders who, after their maximum periods of incarceration, remain dangerous as the result of
mental diseases, defects, or disorders. (See Pen. Code, §§ 1026.5, subd. (b)(1) [person found not
guilty by reason of insanity is subject to extended commitments, beyond maximum period of
penal confinement, if “by reason of a mental disease, defect, or disorder[, he or she] represents a
substantial danger of physical harm to others” (italics added)], 2972, subd. (c) [one imprisoned
for forcible or violent crime aggravated by a severe mental disorder is subject to extended
commitments, beyond termination of parole, if the disorder is not in remission, cannot be kept in
remission without treatment, and causes the person to “represent[ ] a substantial danger of physical
harm to others” (italics added)]; Welf. & Inst. Code, former § 6316.2, subd. (a)(2) as amended by
Stats. 1979, ch. 992, § 2, pp. 3379-3380, and repealed by Stats. 1981, ch. 928, § 2, p. 3485 [one
convicted of sex crime, and diverted for treatment under former law governing mentally disordered
sex offenders, is subject to extended commitment, beyond maximum period of penal confinement,
if as the result of a mental defect, disease, or disorder, he or she “is predisposed to the commission
of *923  sexual offenses to such a degree that he [or she] presents a substantial danger of bodily
harm to others” (italics added)].) 13


13 Ghilotti notes the Legislature's expressed purpose to target a “small but extremely dangerous
group of sexually violent predators” (Stats. 1995, ch. 763, § 1, italics added) and suggests
it thus intended the SVPA to apply only to persons who were most highly likely to commit
new acts of criminal sexual violence. Justices Werdegar and Moreno echo these concerns.
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However, the adjective “extremely” is nowhere repeated in the codified SVPA itself, which
speaks of persons who, because of prior convictions for violent sex offenses (§ 6600, subd.
(a)) and mental disorders that “predispose[ ]” them to future sex crimes, are “a menace to the
health and safety of others” (id., subd. (c), italics added) and “a danger to the health and safety
of others in that it is likely that [they] will engage in sexually violent criminal behavior” (id.,
subd. (a), italics added; see also §§ 6601, subd. (d), 6602, subd. (a), 6602.5, 6605, subds.
(c), (d), 6607, subd. (a), 6608, subds. (a), (d)). It appears the Legislature considered persons
who meet all these criteria to be extremely dangerous.


Ghilotti and his amici curiae contend that constitutional principles of substantive due process, as
applicable to involuntary civil commitment statutes, require a limitation of such commitments
to persons who are “highly likely” to reoffend. As Ghilotti notes, cases in several other
jurisdictions, when stating or holding that final commitment under their similarly worded SVPA's
requires at least a better than even chance of reoffense, seem to have been influenced by such
considerations. 14


14 (E.g., In re Leon G. (2001) 200 Ariz. 298 [26 P.3d 481, 488-489] [“likely” means “highly
probable”]; Westerheide v. State (Fla.Dist.Ct.App. 2000) 767 So.2d 637, 652-653 [“likely”
means “having a better chance of existing or occurring than not”], review granted Jan. 23,
2001, No. SC00-2124, 786 So.2d 1192 [table]; Commonwealth v. Reese (Mass.Super.Ct.,
Apr. 5, 2001, No. CIV.A 00-0181-B) 2001 WL 359954, *15 [“likely to engage in sexual
offenses” means “a substantial likelihood, at least more likely than not, that the respondent
will commit a new sexual offense within the immediate future, understood generally to be
within the next five years but with a longer time horizon if the anticipated future harm is
extremely serious”]; Matter of Linehan (Minn. 1996) 557 N.W.2d 171, 180 [“likely” means
“highly likely”]; In re Commitment of W.Z. (2001) 339 N.J.Super. 549 [773 A.2d 97, 115-116]
[suggesting that “clear and convincing” evidentiary standard, combined with requirement
of proof person is “likely” to reoffend, assures a finding that the risk of reoffense is greater
than 50 percent], review granted July 19, 2001, No. C-1250, 782 A.2d 428 [table]; State v.
Ward (1999) 130 Ohio App.3d 551 [720 N.E.2d 603, 609] [statute's requirement of clear and
convincing evidence that an offender is “likely” to reoffend requires “proof that produces
a firm belief or conviction that an offender will more likely than not commit another sex
offense in the future”].)


We are not persuaded, however, that a valid involuntary commitment law requires proof that the
person is more likely than not to reoffend. As we pointed out in Hubbart, supra, 19 Cal.4th 1138,
“[w]hile due process precludes the involuntary commitment of mentally impaired persons who
are not in any sense 'dangerous' [citation], the United States Supreme Court has never directly
defined the term.” (Id., at p. 1161.) Indeed, we indicated, “[c]ivil commitment statutes have long
been upheld where dangerousness is expressed in terms of a 'probability,' 'threat,' or similar risk
that a person *924  who is presently mentally disturbed will inflict harm upon himself or others
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in the future if not confined. (Heller [v. Doe] [(1993)] 509 U.S. 312, 317-318 [113 S.Ct. 2637,
2641-2642, 125 L.Ed.2d 257] [mentally retarded and mentally ill persons who pose ' ”a danger or
a threat of danger“ ' to self or others]; Allen v. Illinois (1986) 478 U.S. 364, 366, fn. 1 [106 S.Ct.
2988, 2990, 92 L.Ed.2d 296] [mentally disordered sex offender with ' ”criminal propensities to
the commission of sex offenses“ '] ...; Greenwood v. United States [(1956)] 350 U.S. 366, 368,
fn. 3 [76 S.Ct. 410, 412, 100 L.Ed. 412] [mentally incompetent prisoners who ' ”will probably
endanger the safety“ ' of others]; see Minnesota v. Probate Court (1940) 309 U.S. 270, 273-274 [60
S.Ct. 523, 525-526, 84 L.Ed. 744, 126 A.L.R. 530] [statute providing for commitment of sexual
psychopaths is construed to apply to habitual sex offenders who are ' ”likely to attack“ ' or injure
others].)” (Hubbart, supra, at p. 1163, fn. 26.)


Hubbart further noted, in general, that Hendricks, supra, 521 U.S. 346, the United States Supreme
Court's then recent decision upholding the Kansas sexually violent predator law, “suggests a
willingness on the part of [that] [c]ourt to accord substantial deference to involuntary civil
commitment laws challenged under the federal Constitution.” (Hubbart, supra, 19 Cal.4th 1138,
1153, fn. 20.) Even assuming we would apply strict scrutiny to a due process challenge under the
California Constitution (Hubbart, supra, 19 Cal.4th at p. 1153, fn. 20; see also Conservatorship
of Hofferber (1980) 28 Cal.3d 161, 171, fn. 8 [167 Cal.Rptr. 854, 616 P.2d 836]; People v. Saffell
(1979) 25 Cal.3d 223, 228 [157 Cal.Rptr. 897, 599 P.2d 92]; In re Moye (1978) 22 Cal.3d 457, 465
[149 Cal.Rptr. 491, 584 P.2d 1097]), we do not discern that due process limits the involuntary civil
commitment of dangerous mentally disordered offenders only to those persons who are more likely
than not to reoffend. In our view, the state has a compelling protective interest in the confinement
and treatment of persons who have already been convicted of violent sex offenses, and who, as the
result of current mental disorders that make it difficult or impossible to control their violent sexual
impulses, represent a substantial danger of committing similar new crimes (see Hofferber, supra,
at pp. 171-172; Moye, supra, at pp. 462-463; In re Franklin (1972) 7 Cal.3d 126, 145-148 [101
Cal.Rptr. 553, 496 P.2d 465]), even if that risk cannot be assessed at greater than 50 percent. The
SVPA is narrowly tailored to achieve this compelling purpose. (See Hubbart, supra, at p. 1153,
fn. 20.) We therefore reject the constitutional contention made by Ghilotti and his amici curiae. 15


15 Amici curiae point out that in People v. Burnick (1975) 14 Cal.3d 306 [121 Cal.Rptr. 488,
535 P.2d 352], addressing a due process challenge to the former law for commitment of
mentally disordered sex offenders, we said “[t]he state's interest in avoiding an erroneous
determination in the individual's favor will only be substantial if the authorities can
accurately predict that he is highly likely to cause serious harm if released.” (Id., at p. 325,
fn. 15, italics added.) But amici curiae misunderstand the context of this statement. Burnick
was not addressing the meaning, or the constitutionality, of the statutory provision calling
for the commitment of convicted sex offenders whose mentally disordered predisposition to
such crimes made them a “substantial danger of bodily harm to others.” (Former § 6316.2,
subd. (a)(2), italics added.) Instead, Burnick was concerned only with the standard of proof
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necessary to establish the person's commitability, concluding that the standard must be proof
beyond reasonable doubt. Of course, the SVPA provides that, in a trial to determine whether
a person is an SVP, the proof of that status must be beyond reasonable doubt. (§ 6604.)
In a related vein, Justice Werdegar points out that the phrase “likely to engage in acts of sexual
violence,” as used for purposes of preliminary professional evaluations in section 6601,
subdivision (d), is similar to the statutory standard for final commitment (see §§ 6600, subd.
(a) [definition of an SVP includes requirement that person is “likely [to] engage in sexually
violent criminal behavior”], 6604 [person shall be committed if found after trial to be an
SVP]). By interpreting section 6601, subdivision (d), to require only a “substantial danger”
of reoffense, she urges, we set a similarly “low” threshold for final commitment, and thereby
unduly dilute the statute's requirement of commitment only upon proof beyond a reasonable
doubt to a unanimous jury (§ 6604). Without deciding whether the word “likely” has a similar
meaning in both contexts, we disagree with Justice Werdegar's underlying premise. Contrary
to her assumption, it is not incongruous to require a unanimous jury to be convinced beyond
reasonable doubt that one (1) previously was convicted of qualifying violent sex crimes, (2)
has a mental disorder which seriously impairs volitional control of violent sexual impulses,
and (3) as a result of the disorder, presents a serious and well-founded risk of committing
new acts of criminal sexual violence.
Finally, Ghilotti suggests that the recent decision in Crane, supra, 534 U.S. 407 [122 S.Ct.
867], by holding that the Constitution allows the civil commitment of dangerous criminal
recidivists only on the basis of mental disorders that seriously impair volitional control (id.,
at p. 411 [122 S.Ct. at p. 870]), has signalled an equally high constitutional standard for the
required degree of future dangerousness itself. We disagree, finding the “mental disorder”
and “dangerousness” issues distinct. (See text discussion, ante; see also fn. 12, ante.) Indeed,
Crane reaffirms that because “the science of psychiatry, which informs but does not control
ultimate legal determinations, is an ever-advancing science, whose distinctions do not seek
precisely to mirror those of the law,” “the Constitution's safeguards of human liberty in the
area of mental illness and the law are not always best enforced through precise bright-line
rules.” (Crane, supra, 534 U.S. at p. 414 [122 S.Ct. at p. 871].)


The test set forth in subdivision (d) of section 6601 is further qualified by requiring an assessment
whether the person “is likely to engage in acts of *925  sexual violence without appropriate
treatment and custody.” (Italics added.) As the trial court indicated, the question thus arises
whether the evaluators may consider, as a factor reducing the likelihood of reoffense, the chances
that a person who is substantially dangerous if untreated will voluntarily accept community
treatment to ameliorate the substantial danger.


The People insist that under subdivision (d) of section 6601, treatment is irrelevant to whether
the person meets the criteria for commitment or recommitment as an SVP. They assert that this
subdivision, like other provisions of the SVPA, requires a determination whether the person has
a diagnosed mental disorder which makes him or her likely to reoffend. In the People's view, the
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statute assumes that if the person does harbor such a dangerous disorder, supervised treatment,
under the Director's auspices, is required. Thus, the People urge, under subdivision (d) of section
6601, “in *926  order to reach a conclusion against commitment, the evaluators must find that the
person is safe in the absence of any treatment and custody.” (Italics in original.)


The People point to the SVPA's provisions for conditional, or supervised, release during a
commitment term. As the People observe, an order for such outpatient placement is allowed only
when the superior court determines that, in his or her current mental condition, the person is not
likely to reoffend if “under supervision and treatment in the community.” (§§ 6607, 6608, subd.
(d).) The person must then spend at least a year in the outpatient program before the court may
evaluate whether the person is then ready for unconditional release in that “it is not likely that
he or she will engage in sexually violent criminal behavior.” (§ 6608, subd. (d).) Similarly, the
People observe, a committed person's required annual mental review (§ 6605, subd. (a)) can lead
to early unconditional release only if the court determines the person's condition has so changed
“that he or she is not a danger to the health and safety of others and is not likely to engage in
sexually violent criminal behavior if discharged” (id., subd. (c), italics added), and the Director
may otherwise seek the person's early unconditional release only if persuaded the person “is no
longer a sexually violent predator” (id., subd. (f)).


Ghilotti and his amici curiae urge, on the other hand, that “appropriate treatment and custody,”
as used in section 6601, subdivision (d), simply means that particular form of treatment in the
Director's custody that is concomitant to an SVP commitment. Thus, they reason, if the person
is safe without such custodial treatment, he or she does not require “appropriate treatment and
custody.” (Ibid., italics added.) They conclude accordingly that even if the evaluators consider
the person dangerous without any treatment, the evaluators must adjust their assessment of his or
her need for custodial treatment to the extent they believe he or she can be trusted to pursue the
necessary treatment voluntarily upon release.


Ghilotti and his amici curiae have the better argument. The People are incorrect in suggesting
that if the person is dangerous without treatment, but safe with treatment, he must necessarily be
treated in custody. Section 6601, subdivision (d), does not say the evaluators must find the person
committable if he or she is substantially dangerous without treatment; instead, they must do so if
they find the person substantially dangerous without appropriate “treatment and custody.” (Italics
added.) Hence, as Ghilotti suggests, the statute appears to contemplate that the need for treatment
and the need for custody are not always one and the same.


Thus, section 6601, subdivision (d), like the SVPA in general, asks the broader question whether,
as the result of a diagnosed mental disorder, the *927  person presents a substantial danger of
reoffense if released without conditions, or whether instead he is safe only if restrained, supervised,
and treated involuntarily under the Director's custody. In deciding this question, the evaluators
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are to assess the person “in accordance with a standardized assessment protocol, developed and
updated by the ... Department ..., to determine whether the person is a sexually violent predator as
defined in this article.” (§ 6601, subd. (c).) This protocol “shall require assessment of diagnosable
mental disorders, as well as various factors known to be associated with the risk of reoffense among
sex offenders. Risk factors to be considered shall include criminal and psychosexual history, type,
degree, and duration of sexual deviance, and severity of mental disorder.” (Ibid.)


Insofar as the protocol calls for assessment of the nature, degree, and severity of the person's mental
disorder, it appears to allow consideration whether the disorder, though dangerous if untreated, is
of a kind and extent that can be effectively treated in the community, and whether the disorder
leaves the person willing and able to pursue such treatment voluntarily. Moreover, section 6601,
subdivision (c), says the protocol “shall include” the enumerated risk factors, but does not say
the enumerated factors are exclusive. Thus, insofar as the protocol permits, the evaluators may
consider any factor which, in their professional judgment, is relevant to the ultimate issue whether
the person is a substantial danger to reoffend if free in the community without any conditions,
supervision, monitoring, or mandatory treatment in the Director's custody.


Particularly when one, like Ghilotti, has previously been committed as an SVP, and thus has
already been subject, while in hospital confinement, to the SVPA's mandated treatment program
(§ 6606, subds. (a), (c)), the evaluators may obviously assess his or her progress, if any, as a
factor in determining whether he or she represents a substantial danger if unconditionally released
at the end of a commitment term. Theoretically this might include an assessment that while a
continuing mental disorder makes it dangerously difficult for the person to control his or her violent
sexual impulses without continuing treatment, there is practicable treatment, readily available in
the community, which would eliminate or control the impulses, and the person's current mental
condition is such that he or she can be, and is, willing and able to pursue such treatment as long as
it is needed. There appears no statutory reason why the evaluators may not consider these factors
as bearing on the overall assessment of the person's risk of reoffending if free of custody.


Were it otherwise, evaluators would have to find the person eligible for indefinite, even permanent,
custody so long as he or she remained dangerous *928  without treatment, even if it was clear the
danger both could and would be obviated by voluntary treatment in the community. We do not
perceive that to be the intent of section 6601.


Such a conclusion is consistent with the SVPA's other provisions for determining whether a
person is, is not, remains, or is no longer an SVP, or whether he or she meets the requirements
of conditional release during a term of commitment. In each instance, the issue is the degree of
danger the person presents under the circumstances contemplated, i.e., either conditional release or
complete freedom without conditions. (See, e.g., §§ 6605, subds. (c), (d) [after annual mental exam,
committed person must be released before expiration of term unless state proves person remains
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disordered and dangerous “if discharged”], 6608, subds. (a), (d) [person may be conditionally
released during commitment term if court finds he or she is not dangerous if placed “under
supervision and treatment in the community”].) 16


16 In general, the SVPA bases the need for confinement on the danger of reoffense presented by
a convicted violent sex offender's mental disorder if the person is free. However, at one point
in its uncodified statement of intent, the Legislature says it intends dangerously disordered
violent sex offenders to be confined “only as long as the[ir] disorders persist.” (Stats. 1995,
ch. 763, § 1, italics added.) Viewed in isolation, this phrase might suggest a legislative
purpose that, once diagnosed with dangerous disorders, such persons are to be confined until
the disorders are cured, without regard to the availability or effect of noncustodial treatment
to control their dangerousness. But in view of the SVPA's overall scheme, which calls for
relatively short-term extendable commitments, with constant evaluation whether the person
remains a danger either with or without restraints and conditions, we do not so interpret the
statute. Indeed, since a constitutionally valid civil commitment statute must require both a
mental disorder and resulting dangerousness (see fn. 6, ante), such a construction might raise
constitutional concerns.


Our conclusion also conforms with available authority. Decisions addressing similar schemes for
the civil commitment of mentally disordered and dangerous persons have held that the person's
amenability to voluntary treatment is a factor in determining whether commitment is necessary.
(People v. Bolden (1990) 217 Cal.App.3d 1591, 1600 [266 Cal.Rptr. 724] [in proceeding for
extended commitment of person found not guilty by reason of insanity, defendant may present
evidence that medication is effective and he will take medication]; People v. Williams (1988)
198 Cal.App.3d 1476, 1482-1483 [244 Cal.Rptr. 429] [in restoration to sanity proceeding for
person found not guilty by reason of insanity, trial court erred by instructing that person could not
be restored to sanity unless it was shown he needed no medication]; Conservatorship of Davis
(1981) 124 Cal.App.3d 313, 319-321 [177 Cal.Rptr. 369] [in conversatorship proceeding under
Lanterman-Petris-Short Act, jury may be instructed that person is not gravely disabled if he or she
understands the need for treatment and has made a meaningful commitment to pursue it].) *929


(9) Of course, given the compelling protective purposes of the SVPA, the evaluators must weigh
the possibility of voluntary treatment with requisite care and caution. Common sense suggests
that the pertinent factors should include (1) the availability, effectiveness, safety, and practicality
of community treatment for the particular disorder the person harbors; (2) whether the person's
mental disorder leaves him or her with volitional power to pursue such treatment voluntarily;
(3) the intended and collateral effects of such treatment, and the influence of such effects on a
reasonable expectation that one would voluntarily pursue it; (4) the person's progress, if any, in any
mandatory SVPA treatment program he or she has already undergone; (5) the person's expressed
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intent, if any, to seek out and submit to any necessary treatment, whatever its effects; and (6) any
other indicia bearing on the credibility and sincerity of such an expression of intent.


Finally, we note that nothing in the SVPA requires a person, once committed to hospital
confinement under that statute, to complete a prescribed program of treatment under the Director's
supervision in order to be eligible for outright release. However, it would be reasonable to consider
the person's refusal to cooperate in any phase of treatment provided by the Department, particularly
a period of supervised outpatient treatment in the community, as a sign that the person is not
prepared to control his untreated dangerousness by voluntary means if released unconditionally
to the community.


Conclusion
Insofar as the order issued by this court on December 12, 2001, stays Ghilotti's release from
a secure mental health facility, the stay is extended pending the superior court's determination,
pursuant to the views expressed herein, whether to dismiss the 2001 recommitment petition as
legally insufficient, or to go forward with recommitment proceedings under the SVPA. The order
of the Court of Appeal, summarily denying the petition for mandamus, is vacated. Good cause
appearing, the cause is remanded to the Court of Appeal with directions (1) to issue a writ of
mandamus vacating the order of the superior court dismissing the 2001 recommitment petition, and
(2) to remand the matter to the trial court with directions (a) to review the designated evaluators'
reports for material legal error, as set forth in footnote 10 of this opinion, and (b) thereafter to
proceed in accordance with the views set forth in this opinion.


George, C. J., Kennard, J., and Chin, J., concurred.
WERDEGAR, J., Concurring.
I agree with the majority that under California's Sexually Violent Predators Act (SVPA) a petition
for commitment *930  or recommitment must be supported by the evaluations of two mental
health professionals, and that the superior court may review the evaluators' reports for material
legal error; I therefore concur in the court's disposition. I differ from the majority, however, in its
interpretation of the statutory requirement that, in order to confine a violent sexual offender beyond
the completion of his or her term of imprisonment, two psychological evaluators (and ultimately
a jury) must find that the individual is “likely to engage in acts of sexual violence.” (Welf. &
Inst. Code, § 6601, subd. (d).) 1  While one clearly may prefer a scheme that confines all or nearly
all sexually violent predators (SVP's) beyond completion of their sentences—the effective result
of the majority's interpretation, despite its protests to the contrary—that is not the scheme the
Legislature chose. Rather, the Legislature, likely mindful of constitutional due process constraints,
devised a scheme that extends the confinement of only those SVP's who pose a danger distinct
from and greater than the danger inevitably posed by such offenders in general. 2
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1 Unless otherwise specified, all further statutory references are to the Welfare and Institutions
Code.


2 I note that since petitioner committed his offenses, the Legislature, through a variety of
statutory amendments, has considerably increased the punishment for multiple sex crimes,
including sexually violent offenses, so that individuals convicted of such multiple offenses
today are subject to imprisonment for life, thus limiting the need in the future to invoke the
SVPA. (See, e.g., Pen. Code, §§ 667.6, 667.61.)


As will appear, I believe the Legislature intended “likely” to have its most common, ordinary
language meaning of “more likely than not,” rather than the weaker, more amorphous meaning of
a “substantial,” “serious,” or “well-founded” risk that the majority discerns. (Maj. opn., ante, at
pp. 895, 916.) I think the majority's standard is wrong as a matter of statutory interpretation.


First, the majority's standard is contrary to both ordinary and legal usage, in which the most
common meaning of “likely” is having a better chance of occurring than not. For example, the
first definition in Merriam-Webster's Collegiate Dictionary (10th ed. 2000) at page 673 is “having
a high probability of occurring or being true : very probable.” An unabridged dictionary defines
“likely,” first, as “of such a nature or so circumstanced as to make something probable,” and,
second, as “having a better chance of existing or occurring than not.” (Webster's 3d New Internat.
Dict. (1965) p. 1310, col. 3.) Black's Law Dictionary (6th ed. 1990) at page 925 defines the term as
“probable and having better chance of existing or occurring than not.” Even Garner's Dictionary
of Modern Legal Usage, upon which the majority relies (maj. opn., ante, at p. 917), states that
“likely” “[m]ost often” is used to *931  mean more probable than not. (Garner, A Dict. of Modern
Legal Usage (2d ed. 1995) p. 530, col. 1.) 3


3 The majority also relies on two legal thesauruses. (Maj. opn., ante, at p. 917.) But a thesaurus
is designed to aid writers by giving a wide range of related words and phrases, rather than to
define words by listing only exact synonyms. Indeed, the introduction to one of the references
the majority relies on warns that “[s]ince a wide range of words is provided, some of which
are not exact synonyms, the user should consult a legal dictionary to determine precise
meanings ....” (Burton, Legal Thesaurus (2d ed. 1992) p. vii.) One should look to a dictionary,
rather than a thesaurus, for a definitive statement of a word's meaning.


Moreover, courts in at least six other states have interpreted “likely” in their sexually violent
predator laws as meaning at least more likely than not; some have interpreted the term as setting
a higher standard, such as “highly probable.” (Maj. opn., ante, at p. 923, fn. 13.) In contrast, the
majority cites no decision in which “likely,” as a predictive standard in a sexually violent predator
law, has been construed to mean something less than more likely than not. Granted that “likely”
can refer to lesser degrees of probability, we nonetheless should have good evidence in the statute
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or its history before holding that the California Legislature, uniquely, used the term in other than
its ordinary meaning.


The statutory context provides no reason for finding such a departure from ordinary usage. To the
contrary, the majority's standard effectively nullifies a key provision of the SVPA.


Section 6600, subdivision (a)(1) defines an SVP, in part, as having a mental disorder such that
it is “likely that he or she will engage in sexually violent criminal behavior.” At trial of an SVP
petition, the jury or court must find whether, beyond a reasonable doubt, the person is an SVP.
(§ 6604.) “Likely ... [to] engage in sexually violent criminal behavior” thus defines one of the
elements that must be proven before a person may be committed. Unless “likely” is to mean one
thing for the evaluators under section 6601, subdivision (d) and another for the jury under section
6604—a position the majority does not adopt and for which there appears no support in the statute
—what we say about the term here will also dictate the jury instructions in future SVP trials.


To find a person is an SVP, the jury, pursuant to the statutory definition, must find that the person (i)
has been convicted of violent sexual offenses against two or more victims, and (ii) has a “diagnosed
mental disorder,” because of which (iii) the person is dangerous in that he or she, as noted, is
likely to engage “in sexually violent criminal behavior.” (§ 6600, subd. (a)(1).) A “ '[d]iagnosed
mental disorder,' ” for this purpose, is a disorder that “predisposes the person to the commission
of criminal sexual acts ....” (Id., subd. (c).) *932


The majority defines the final part of this three-part standard as presenting “a substantial danger—
that is, a serious and well-founded risk” of reoffending. (Maj. opn., ante, at pp. 895, 916.) It
appears, however, that such a risk would virtually always be present when the first two parts of
section 6600's test were met. A person who has been convicted of multiple violent sex crimes and
who continues to suffer from the mental disorder that led to those crimes, and that predisposes him
or her to future sex crimes, would, it seems, always present a “substantial,” “serious” or “well-
founded” risk of reoffending. The majority's definition thus renders superfluous one of the three
statutory criteria for confinement as an SVP. Contrary to legislative intent, therefore, the effect is
likely to be that any prisoner with the requisite priors and a continuing mental disorder will be
subject to commitment beyond his or her term of imprisonment, and any current SVP confinee who
has not been cured of his or her disorder will be subject to recommitment. Whatever the appeal of
such a scheme, it is not the one the Legislature enacted.


In other respects, as well, the majority's interpretation appears contrary to the legislative intent.
In sections 6603, subdivision (f) and 6604, the Legislature required that the facts necessary for
confinement be proven by the highest evidentiary standard, beyond a reasonable doubt, and that the
jury, if one is requested, be unanimous. The law thus manifests a clear intent that the state exercise
maximum caution before depriving persons of their liberty on the basis of potential future crimes.
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While it may be theoretically possible to ask a jury whether, beyond a reasonable doubt, there is a
“substantial danger” of reoffense, the use of such a low-risk threshold threatens to vitiate the effect
of the high evidentiary standard and unanimity requirement. Because the low “substantial danger”
standard will virtually always be met, the requirement of proof beyond a reasonable doubt fades
radically in significance. If the person has committed prior violent sex crimes and continues to
suffer from a mental disorder predisposing him or her to further sex crimes, a “substantial danger”
is proven beyond any doubt.


The Legislature's emphasis on caution in confining persons because of their possible future crimes
is also apparent from the uncodified statement of purpose that accompanied the SVPA's enactment,
in which the Legislature stated its intent to pick out for confinement “a small but extremely
dangerous group of sexually violent predators” who are found, beyond a reasonable doubt, “likely”
to reoffend. (Stats. 1995, ch. 763, § 1.) The vague, and relatively low, risk threshold adopted by
the majority undermines that intent by allowing confinement of those who pose a “substantial”
danger, whether or not they are extremely dangerous or, in the ordinary sense of the word,
“likely” to reoffend. Rather than a small group of the most dangerous sex offenders, the majority's
interpretation permits extended confinement of any *933  prisoner with the requisite prior offenses
who has not been cured of his or her paraphilia or pedophilia. The Legislature has, in other statutes,
mandated life sentences for certain repeat violent sex offenders (see Pen. Code, § 667.61, subds.
(a), (d)(1)), but such sentences cannot, of course, be imposed ex post facto or without the other
protections of the criminal law. The drafters of the SVPA knew that and thus narrowly tailored
the law to those who were extremely dangerous, not merely by virtue of their past offenses, but
because, in their present state, they were actually likely to reoffend.


Such caution in making civil commitments for public protection is, to some extent, constitutionally
mandated. (See Addington v. Texas (1979) 441 U.S. 418, 427 [99 S.Ct. 1804, 1810, 60 L.Ed.2d
323]; Matter of Linehan (Minn. 1996) 557 N.W.2d 171, 180.) Allowing commitment on evidence
of too low a level of danger implicates the high court's due process concern in Addington v. Texas—
the risk that triers of fact will erroneously predict that individuals would act harmfully in the
future if not confined. The majority's “substantial danger” standard, which is met by virtually all
violent offenders with a sexual disorder, verges on the constitutional limit. The Legislature, by
requiring, among other things, proof beyond a reasonable doubt that the person is actually likely
to reoffend, in the ordinary sense of the term “likely,” narrowly tailored our SVPA to avoid issues
of constitutionality. Unfortunately, the standard articulated by the majority today, one lower than
that set forth in the statute, puts the SVPA at renewed constitutional hazard.


Although I concur in ordering issuance of the writ of mandamus, therefore, I would construe
section 6601, subdivision (d), consistent with the legislative intent, as requiring a determination
that the person is more likely than not to reoffend if not confined and treated.
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MORENO, J., Concurring and Dissenting.
I agree with the majority that a petition seeking the commitment or recommitment of a person
under the Sexually Violent Predators Act (the Act) (Welf. & Inst. Code, § 6600 et seq.) 1  cannot
be filed unless two mental health professionals designated by the Director of the State Department
of Mental Health (the Director) “concur that the person has a diagnosed mental disorder so
that he or she is likely to engage in acts of sexual violence without appropriate treatment and
custody.” (§ 6601, subd. (d).) Contrary to the argument advanced by the Attorney General, the
Director is not empowered under subdivision (h) of section 6601 to seek a petition for commitment
or recommitment if the designated evaluators conclude that the person does not meet the statutory
criteria. *934


1 All further statutory references are to the Welfare and Institutions Code, unless otherwise
noted.


I write separately because I do not join in part B.2 of the majority opinion, which addresses
“whether a court entertaining a petition for an involuntary civil commitment has authority to review
for legal error the expert evaluations which are a prerequisite to the filing of such a petition.” (Maj.
opn. ante, at p. 910.) In my view, this issue is not raised by the circumstances of the present case,
because neither the Director nor the district attorney sought such judicial review.


Regarding part B.3 of the majority opinion, which discusses the meaning of the statutory phrase
“likely to engage in acts of sexual violence” (§ 6601, subd. (d)), I agree with the majority that the
statutory standard that the person is “likely to engage in acts of sexual violence” does not mean that
it must be more likely than not that the subject will engage in such acts. I write separately to explain
my understanding of the majority's holding that the word “likely” means “presents a substantial
danger—that is, a serious and well-founded risk—of reoffending.” (Maj. opn., ante, at p. 916.)


Judicial Review of Evaluations


Three psychologists designated by the Director to evaluate Patrick Ghilotti concluded that,
following nearly four years of treatment at Atascadero State Hospital, he no longer is a sexually
violent predator (SVP) as defined in the Act. Despite these negative evaluations, the district
attorney, at the request of the Director, filed a petition seeking Ghilotti's recommitment as an SVP.
The negative evaluations were not attached to the petition. Instead, the petition was supported by
declarations of the Director, staff psychiatrists at Atascadero State Hospital, and the Chief Counsel
of the State Department of Mental Health. In his declaration and in a letter to the district attorney,
the Director stated that he disagreed with the conclusions of the designated evaluators that Ghilotti
was not an SVP. In the opinion of the Director, Ghilotti was an SVP because he was likely to
reoffend if released without supervision.
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The petition notes that the designated evaluators had concluded Ghilotti was not an SVP and that
the Director had rejected one of these evaluations as “not meeting the necessary criteria” and
ordered a third evaluation. The petition did not allege that the remaining negative evaluation was
improperly prepared or otherwise deficient, and the district attorney did not wait for the third
evaluation to be completed before seeking recommitment. Rather, the petition alleged that the
evaluations were unnecessary because the Director is empowered under subdivision (h) of section
6601 to seek a petition for recommitment even if the designated evaluators conclude that the person
does not meet the statutory criteria. *935


At the hearing on the recommitment petition, the deputy district attorney stated that the government
was proceeding “on a somewhat unusual basis” of asserting the Director had the authority under
section 6601, subdivision (h), to seek a petition in the absence of evaluators' reports. The deputy
district attorney stated that copies of the negative evaluations had been given to Ghilotti's counsel,
but had not been given to the court, adding: “We have those available.” Ghilotti's counsel observed
that Peters v. Superior Court (2000) 79 Cal.App.4th 845 [94 Cal.Rptr.2d 350] held that the State
Department of Mental Health (the Department) cannot disregard an evaluator's report, and the court
replied: “Well, that may be so in the circumstances of that case, but does it apply to circumstances
in which the Department simply finds the report to be incompetent?” Ghilotti's counsel agreed that
if “an examiner turned out to be a total fraud” the Department could disregard the evaluation, but
argued “that's not the facts before this court.”


The court then noted that it had not seen the evaluations, but had “some suspicion that the
evaluations might be incompetent” because “these evaluators may well be assuming some level
of treatment or support network after release that would be entirely subject to Mr. Ghilotti's own
choice and election once he's released.” Ghilotti's counsel responded that all three evaluations
agreed that Ghilotti was not an SVP. The court asked whether the evaluators “give reasoning in
the evaluations” and whether “they recite the criteria that they used in evaluating” Ghilotti.


At this point, the deputy district attorney interjected: “Do you think it would be helpful to you to
have those evaluations to review?” The court responded: “No, because I don't think that is really
my province. What I am concerned about is whether the Department of Mental Health knows what
the criteria are, has properly informed the people who are responsible for making the evaluations
and whether they have done it appropriately.” In response to the court's questions, counsel for
the Department confirmed that the Department trains the evaluators and gives them “a protocol
handbook.” Counsel acknowledged that “regrettably sometimes the evaluations don't comport
with that protocol. If it fails to comport, then under those circumstances, as the Court suggested,
we would not accept that as an evaluation.” The court asked whether the protocol addressed the
concerns the court had expressed and counsel responded he “had to plead ignorance.”
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After restating his concerns about whether the evaluators applied the correct standards, the court
acknowledged that it was pursuing an issue “that really isn't before me” and added: “If I had a
strong declaration from the Department of Mental Health here today indicating that they have
made a good faith effort to do the evaluation and in fact had carefully scrutinized the evaluations
they had and determined them to be incompetent and were *936  setting about finding appropriate
evaluations based upon correct criteria, I would be a little more comfortable about the possibility
of starting the process in motion and perhaps even contemplating the detention of Mr. Ghilotti
further; but based upon the record I have here right now, as [Ghilotti's counsel] amply points out,
I don't think that's within my power.”


The court, however, invited the Department to take further action: “If you want to go back
and talk to your people and get back to me some time tomorrow with a better explanation of
what is going on than I have now, I will give you time.” The court rejected the Department's
argument that the Director had the authority under section 6601, subdivision (h), to seek a petition
without the concurrence of two designated evaluators, but observed that “the Director has not
only the discretion, but the responsibility to review the evaluations and make sure that they are
competent ....”


The following day, counsel for the Department did not appear and the deputy district attorney
informed the court he “had not received any additional materials and ha[d] no other legal authority
to propose to the Court ....” The court dismissed the petition.


I find no basis for faulting the superior court. The superior court correctly rejected the government's
sole argument in support of the petition that section 6601, subdivision (h), authorized the Director
to seek a petition without the concurrence of two designated evaluators. Neither the district
attorney nor the Department ever asked the court to review the negative evaluations or asserted
that those evaluations were incompetent or deficient in any respect. Even after the court invited
the Department to review the evaluations and recessed for the evening, the Department did not
ask the court to review the evaluations and did not assert that the evaluations were incompetent
or deficient.


Accordingly, I see no basis for vacating the Court of Appeal's order denying mandamus. The
issuance of a writ of mandate to compel a judicial act is appropriate only if the lower court has
erred. (Hurtado v. Superior Court (1974) 11 Cal.3d 574, 579 [114 Cal.Rptr. 106, 522 P.2d 666]
[“The trial court is under a legal duty to apply the proper law and may be directed to perform that
duty by writ of mandate”]; 8 Witkin, Cal. Procedure (4th ed. 1997) Extraordinary Writs, § 99, p.
890 [“ 'abuse of discretion' means only that the decision is wrong in law”].) The superior court
in the present case did not err.
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Because the superior court never was asked to review the negative evaluations, this case is a poor
vehicle for deciding whether the court has the authority to do so. I prefer to await a case that
involves a request for judicial review of a negative evaluation before addressing this issue. *937


Meaning of “Likely to Engage in Acts of Sexual Violence”


Under section 6601, subdivision (d), the Director shall request a petition for commitment or
recommitment as an SVP if two designated evaluators “concur that the person has a diagnosed
mental disorder so that he or she is likely to engage in acts of sexual violence without appropriate
treatment and custody.” The majority properly rejects Ghilotti's contention that the term “likely”
as used in this statute means “highly likely,” or at least “more likely than not.” I agree that the
statutory phrase “likely to engage in acts of sexual violence” “does not mean the risk of reoffense
must be higher than 50 percent.” (Maj. opn., ante, at p. 916.) Rather, it is sufficient if the SVP
“presents a substantial danger—that is, a serious and well-founded risk—of reoffending” (ibid.)
or, in other words, presents “a high risk of reoffense.” (Id. at p. 921.) The risk of reoffense must
be sufficiently high, however, to distinguish SVP's from the general population of convicted sex
offenders.


In Kansas v. Hendricks (1997) 521 U.S. 346 [117 S.Ct. 2072, 138 L.Ed.2d 501], the high court
considered a Kansas SVP statute that required a showing that the person was “ 'likely to engage
in ... predatory acts of sexual violence' ” and stated: “The statute thus requires proof of more than a
mere predisposition to violence; rather, it requires evidence of past sexually violent behavior and
a present mental condition that creates a likelihood of such conduct in the future if the person is
not incapacitated.” (Id. at p. 357 [117 S.Ct. at p. 2080].)


The high court recently returned to the Kansas SVP statute in Kansas v. Crane (2002) 534 U.S.
407 [122 S.Ct. 867, 151 L.Ed.2d 856] to examine the requirement established in Hendricks that
the person be unable to control his behavior, stating: “Hendricks underscored the constitutional
importance of distinguishing a dangerous sexual offender subject to civil commitment 'from
other dangerous persons who are perhaps more properly dealt with exclusively through criminal
proceedings.' ” (Id. at p. 411 [122 S.Ct. at p. 870.) One requirement that helps make that distinction,
the court noted, was that the person must manifest “a special and serious lack of ability to
control behavior.” (Ibid.) Although “ 'inability to control behavior' will not be demonstrable with
mathematical precision,” the court required “that there must be proof of serious difficulty in
controlling behavior. And this, when viewed in light of such features of the case as the nature of
the psychiatric diagnosis, and the severity of the mental abnormality itself, must be sufficient to
distinguish the dangerous sexual offender whose serious mental illness, abnormality, or disorder
subjects him to civil commitment from the dangerous but typical recidivist convicted in an ordinary
criminal case.” (Ibid.)
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Sadly, there is a risk that any convicted sex offender will reoffend upon being released from
prison. (U.S. Dept. Justice, Bur. J. Statistics, Sex *938  Offenses and Offenders (Feb. 6, 1997) p.
26 < http:// www.ojp.usdoj.gov/bjs/abstract/soo.htm> [as of Apr. 25, 2002].) The Act, therefore,
requires not just a risk of reoffense, but a high risk of reoffense.


Thus, I embrace the majority's “serious and well-founded risk” standard with the understanding
that it requires a heightened risk sufficient to “distinguish the dangerous sexual offender” subject
to civil commitment “from the dangerous but typical recidivist.” (Kansas v. Crane, supra, 534
U.S. at p. 411 [122 S.Ct. at p. 870].) The risk of reoffense must be sufficiently high to distinguish
the “small but extremely dangerous group of sexually violent predators,” at which the Act is aimed
(Stats. 1995, ch. 763, § 1) from the general population of convicted violent sex offenders, all of
whom pose an elevated risk of recidivism.


I also agree with the majority that, in assessing whether a person is likely to reoffend, the evaluators
may consider whether the person will voluntarily accept community treatment. (Maj. opn., ante,
at pp. 924-929.) I note, however, that whether the person's refusal to cooperate in any phase
of treatment, such as a period of supervised outpatient treatment in the community, indicates
that the person “is not prepared to control his untreated dangerousness by voluntary means if
released unconditionally to the community” (id. at p. 929) will depend upon the totality of the
circumstances. It may be, for example, that the person declined the conditional release program
because it imposed onerous conditions to which the person reasonably objected, or that the person's
expected release date was imminent, making conditional release unattractive.


Conclusion


I would affirm the order of the Court of Appeal denying the petition for writ of mandamus.


Brown, J., concurred. *939
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45 Cal.4th 497
Supreme Court of California


PROSPECT MEDICAL GROUP, INC., et al., Plaintiffs and Appellants,
v.


NORTHRIDGE EMERGENCY MEDICAL GROUP et al., Defendants and Respondents.
Prospect Health Source Medical Group, Plaintiff and Appellant,


v.
Saint John's Emergency Medicine Specialists, Inc., et al., Defendants and Respondents.


No. S142209.
|


Jan. 8, 2009.


Synopsis
Background: Health care service plans and delegates of such plans brought action against
emergency room physicians, who did not have preexisting contractual relationship with plans or
delegates, seeking declaratory judgments that physicians had charged unreasonable rates to plan
subscribers, and that physicians' practice of “balance billing” subscribers for value of services
over and above amount paid by plans was barred by Knox-Keene Health Care Service Plan Act
of 1975 and under unfair competition law (UCL). The Superior Court, Los Angeles County,
Nos. BC300850 and SC076909, Gerald Rosenberg, J., sustained separate demurrers, and entered
judgment in favor of physicians. Health care service plans appealed. The Court of Appeal affirmed
in part, reversed in part, and remanded. The Supreme Court granted plaintiffs' petition for review,
superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Chin, J., held that emergency room physicians may not bill service
plan members directly for sums that the plan has failed to pay for the members' emergency room
treatment.


Reversed and remanded.


Opinion, 39 Cal.Rptr.3d 456, superseded.
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West Headnotes (5)


[1] Statutes Language and intent, will, purpose, or policy
Statutes Context
Courts do not examine statutory language in isolation, but in the context of the statutory
framework as a whole in order to determine its scope and purpose and to harmonize the
various parts of the enactment.


3 Cases that cite this headnote


[2] Health Quasi contract, quantum meruit, and emergency assistance
Emergency room health care providers may not engage in the practice called “balance
billing” by billing health maintenance organization (HMO) members directly for sums that
the HMO has failed to pay for the member's emergency room treatment, even if there is no
preexisting contract between the provider and the HMO regarding payment for emergency
care, under circumstances in which the providers have recourse against the patient's HMO;
the Knox-Keene Health Care Service Plan Act statutory scheme indicates a legislative
intent not to place patients in the middle of billing disputes between physicians and HMO's.
West's Ann.Cal.Health & Safety Code §§ 1317(d), 1345(i), 1371.4, 1379.


See Annot., Implied obligation of one to pay for services or goods which another at his
request has rendered or furnished to a third person (1940) 125 A.L.R. 1428; Croskey et
al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2008) ¶ 6:967 (CAINSL
Ch. 6E-C); 13 Witkin, Summary of Cal. Law (10th ed. 2005) Equity, § 113, 120.


47 Cases that cite this headnote


[3] Statutes Purpose
Statutes Policy considerations;  public policy
If statutory language permits more than one reasonable interpretation, courts may consider
extrinsic aids, including the purpose of the statute, the evils to be remedied, and public
policy.


2 Cases that cite this headnote


[4] Health Quasi contract, quantum meruit, and emergency assistance
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A health maintenance organization (HMO) does not have unfettered discretion to
determine unilaterally the amount it will reimburse a noncontracting provider for
emergency room treatments of an HMO member. West's Ann.Cal.Health & Safety Code
§ 1371.4.


24 Cases that cite this headnote


[5] Health Quasi contract, quantum meruit, and emergency assistance
Emergency room health care providers do not have unfettered discretion to charge
whatever they choose for emergency services to members of noncontracting health
maintenance organizations (HMO). West's Ann.Cal.Health & Safety Code § 1371.4.
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Astrid G. Meghrigian, San Francisco, for American College of Emergency Physicians, California
Chapter of the American College of Emergency Physicians and California Chapter, American
Academy of Emergency Medicine as Amici Curiae on behalf of Defendants and Respondents.


Physicians' Advocates and Charles Bond, Berkeley, for American Medical Association as Amicus
Curiae on behalf of Defendants and Respondents.


Hooper, Lundy & Bookman, Lloyd A. Bookman, Suzanne S. Chou and Felicia Y Sze, San
Francisco, for California Hospital Association as Amicus Curiae on behalf of Defendants and
Respondents.


Opinion


CHIN, J.


*501  **88  A health maintenance organization (HMO) commonly manages medical care in
California. In the typical model, familiar to many, doctors contract to provide medical care to
enrolled HMO members. Members generally use the services of one of the contracting doctors.
When they do, and except for copayments the members must make when services are rendered,
the HMO (or its delegate) pays the doctor under the existing contract. In this way, the parties agree
upon, and know in advance, what their obligations and rights are and who must pay, and how
much, for medical care.


The typical payment model sometimes breaks down, however, in the case of emergency care. In
an emergency, an HMO member goes to the nearest hospital emergency room for treatment. The
emergency room doctors at that hospital may or may not have previously contracted with the HMO
to provide care to its members. In that situation, the doctors are statutorily required to provide
emergency care without regard to the patient's ability to pay. Additionally, when the patient is a
member of an HMO, the HMO is statutorily required to pay for the emergency care. 1  For HMO
members, it is always clear in advance who has to provide emergency services—any emergency
room doctor to whom the member goes in an emergency—and who has to pay for those services
—the HMO. The conflict arises when there is no advance agreement between the emergency room
doctors and the HMO regarding the amount of the required payment.


1 For ease of discussion, we will sometimes refer rather loosely to those required to provide
emergency services without regard to the patient's ability to pay as emergency room doctors,
while recognizing that the category is broader than just doctors (Health & Saf.Code, §
1345, subd. (i)), and to the entities required to reimburse those emergency room doctors for
services rendered to their subscribers as HMO's, while recognizing that the entities are more



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0214258501&originatingDoc=I00812ea2dd9311ddbc7bf97f340af743&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0288302101&originatingDoc=I00812ea2dd9311ddbc7bf97f340af743&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0186959001&originatingDoc=I00812ea2dd9311ddbc7bf97f340af743&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0325168301&originatingDoc=I00812ea2dd9311ddbc7bf97f340af743&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0357568601&originatingDoc=I00812ea2dd9311ddbc7bf97f340af743&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218429701&originatingDoc=I00812ea2dd9311ddbc7bf97f340af743&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1345&originatingDoc=I00812ea2dd9311ddbc7bf97f340af743&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_17a3000024864 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1345&originatingDoc=I00812ea2dd9311ddbc7bf97f340af743&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_17a3000024864 





Prospect Medical Group, Inc. v. Northridge Emergency..., 45 Cal.4th 497 (2009)
198 P.3d 86, 87 Cal.Rptr.3d 299, Med & Med GD (CCH) P 302,743...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


technically described as “health care service plan[s]” and include the plans' delegates (Health
& Saf. Code, § 1371.4, subd. (e)).


Thus, the potential inherently exists for disputes between the emergency room doctors and the
HMO regarding how much ***302  the HMO owes the doctors for emergency services. When
no preexisting contract exists, the doctors *502  sometimes submit a bill to the HMO that they
consider reasonable for the services rendered but that the HMO considers unreasonably high;
conversely, the HMO sometimes makes a payment that it considers reasonable for the services
rendered but that the doctors consider unreasonably low. The resolution of such disputes can create
difficult problems.


But the question of how to resolve disputes between the doctors and the HMO over the amount
due for emergency care is not before us in this case. The issue here is narrow, although quite
important for emergency room doctors, HMO's, and their members: When the HMO submits a
payment lower than the amount billed, can the emergency room doctors directly bill the patient for
the difference between the bill submitted and the payment received—i.e., engage in the practice
called “balance billing”?


Interpreting the applicable statutory scheme as a whole—primarily the Knox–Keene Health Care
Service Plan Act of 1975, Health and Safety Code section 1340 et seq. (Knox–Keene Act) 2 —we
conclude that billing **89  disputes over emergency medical care must be resolved solely between
the emergency room doctors, who are entitled to a reasonable payment for their services, and the
HMO, which is obligated to make that payment. A patient who is a member of an HMO may not be
injected into the dispute. Emergency room doctors may not bill the patient for the disputed amount.


2 All further statutory references are to the Health and Safety Code unless otherwise indicated.


I. FACTUAL AND PROCEDURAL BACKGROUND


Because neither party petitioned the Court of Appeal for a rehearing, we take our facts largely
from that court's opinion. (Richmond v. Shasta Community Services Dist. (2004) 32 Cal.4th 409,
415, 9 Cal.Rptr.3d 121, 83 P.3d 518; see Cal. Rules of Court, rule 8.500(c)(2).)


Plaintiffs and appellants, Prospect Medical Group, Inc., et alia (collectively Prospect), are
individual practice associations. 3  Prospect manages patient care by executing written contracts
with health care service plans. 4  It provides for medical care to persons who are members of a
health care service plan and who select a Prospect physician. Prospect also provides billing services
to the *503  health care service plans contracted with Prospect. As such, it is a “delegate” of those
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health care service plans and is statutorily obligated to pay for emergency services provided to
patients who have subscribed to those health care service plans. (§ 1371.4, subds. (b) & (e).)


3 Section 1373, subdivision (h)(6), defines an individual practice association by reference
to title 42 United States Code section 300e–1(5), which provides as relevant: “The term
‘individual practice association’ means a ... legal entity which has entered into a services
arrangement (or arrangements) with persons who are licensed to practice medicine....”


4 As pertinent here, section 1345, subdivision (f)(1), defines a health care service plan as “[a]ny
person who undertakes to arrange for the provision of health care services to subscribers or
enrollees, or to pay for or to reimburse any part of the cost for those services, in return for a
prepaid or periodic charge paid by or on behalf of the subscribers or enrollees.”


Defendants and respondents, Northridge Emergency Medical Group and Saint John's Emergency
Medicine Specialists, Inc. (collectively Emergency Physicians), have exclusive licenses at two
California hospitals to provide emergency room physician care. Emergency Physicians ***303
are health care providers and are statutorily required to provide emergency care without regard to
an individual's insurance or ability to pay. (§ 1317, subd. (d); see also 42 U.S.C. § 1395dd.)


When patients who are members of a health care service plan schedule medical services in
advance, they generally go to physicians with whom the health care service plan or its delegate,
like Prospect, has an express preexisting contract. On occasion, when these same patients need
emergency medical care, they may be taken to a hospital where the doctors staffing the emergency
room do not have a preexisting contract with the health care plan or its delegate. In this case,
after Emergency Physicians provided emergency medical services to patients who were members
of health care service plans that contracted with Prospect, they submitted reimbursement claims
to Prospect. Sometimes Prospect paid Emergency Physicians less than the amount billed. In
those cases, Prospect paid what it alleged was reasonable for the services rendered. Emergency
Physicians then billed the patients directly for the differences between the bills they submitted and
what Prospect paid. The parties refer to this practice as “balance billing.”


After billing disputes arose between Prospect and Emergency Physicians, Prospect filed two
related actions against Emergency Physicians seeking, among other things, a judicial determination
that (1) Emergency Physicians were entitled only to “reasonable” compensation for emergency
medical care, which Prospect claimed was equivalent to the Medicare rate; and (2) the practice of
balance billing is unlawful. In one of the actions, Prospect alleged that Saint John's Emergency
Medicine Specialists, Inc., “routinely bills Prospect's patients, threatens to turn over Prospect's
patients to an outside collection agency, and threatens to take legal measures against Prospect's
patients.” The trial court sustained Emergency Physicians' demurrers without leave to amend and
entered judgments accordingly. Prospect appealed **90  both judgments, and the Court of Appeal
consolidated the appeals.
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The Court of Appeal concluded that balance billing is not statutorily prohibited. Second, it
concluded that Prospect is not entitled to a judicial declaration imposing the Medicare rate as the
reasonable rate. Third, it *504  concluded the trial court abused its discretion by denying leave to
amend the complaint to permit Prospect to allege that Emergency Physicians charged more than a
reasonable rate for a specific medical procedure. We granted Prospect's petition for review, which
raised the sole question whether Emergency Physicians may engage in balance billing.


II. DISCUSSION


The Knox–Keene Act governs this case. “The Knox–Keene Act is a comprehensive system of
licensing and regulation under the jurisdiction of the Department of Managed Health Care.” (Bell v.
Blue Cross of California (2005) 131 Cal.App.4th 211, 215, 31 Cal.Rptr.3d 688 (Bell ).) In addition,
one statute not part of the act is pertinent here. Section 1317 requires emergency care providers
to provide emergency services without first questioning the patient's ability to pay. (Bell, supra,
131 Cal.App.4th at pp. 215–216 & fn. 4, 31 Cal.Rptr.3d 688.) Federal law is similar. (42 U.S.C.
§ 1395dd; see Bell, supra, at p. 215, fn. 4, 31 Cal.Rptr.3d 688.)


Today, by statute, when emergency room doctors provide emergency services, HMO's are required
to reimburse those doctors for the services rendered to their subscribers or enrollees. As Bell
explained, the Knox–Keene Act “compels for-profit health care service plans to reimburse
***304  emergency health care providers for emergency services to the plans' enrollees....
[S]ection 1371.4 provides that a for-profit ‘health care service plan shall reimburse providers for
emergency services and care provided to its enrollees, until the care results in stabilization of
the enrollee, except as provided in subdivision (c). As long as federal or state law requires that
emergency services and care be provided without first questioning the patient's ability to pay, a
health care service plan shall not require a provider to obtain authorization prior to the provision of
emergency services and care necessary to stabilize the enrollee's emergency medical condition.’ (§
1371.4, subd. (b); see § 1371.4, subd. (f).) ‘Payment for emergency services and care may be
denied only if the health care service plan reasonably determines that the emergency services and
care were never performed ....’ (§ 1371.4, subd. (c); see § 1371.4, subd. (f); and see Cal.Code
Regs., tit. 28, § 1300.71, subd. (a).)” (Bell, supra, 131 Cal.App.4th at p. 215, 31 Cal.Rptr.3d 688.)
“Subdivision (b) of section 1371.4 was enacted in 1994 to impose a mandatory duty upon health
care plans to reimburse noncontracting providers for emergency medical services. [Citations.]” (Id.
at p. 216, 31 Cal.Rptr.3d 688.)


The combination of circumstances that (1) in an emergency a patient might go to emergency
room doctors who have no preexisting contractual relationship with the HMO, (2) the doctors
are required to render emergency care without asking whether the patient can pay for it, and (3)
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the HMO is *505  required to pay the doctors for those services, creates the problem underlying
the issue before us. By the very nature of things, disputes may arise regarding how much the
emergency room doctors may charge and how much the HMO must pay for emergency services.


Regulations of the Department of Managed Health Care provide that the HMO must pay “the
reasonable and customary value for the health care services rendered based upon statistically
credible information that is updated at least annually and takes into consideration: (i) the provider's
training, qualifications, and length of time in practice; (ii) the nature of the services provided;
(iii) the fees usually charged by the provider; (iv) prevailing provider rates charged in the general
geographic area in which the services were rendered; (v) other aspects of the economics of
the medical provider's practice that are relevant; and (vi) any unusual circumstances in the
case....” (Cal.Code Regs., tit. 28, § 1300.71, subd. (a)(3)(B); see Bell, supra, 131 Cal.App.4th at p.
216, 31 Cal.Rptr.3d 688.) Thus, the HMO has a “duty to pay a reasonable and customary amount
for the services rendered.” (Bell, supra, at p. 220, 31 Cal.Rptr.3d 688.) But how this amount is
**91  determined can create obvious difficulties. In a given case, a reasonable amount might be
the bill the doctor submits, or the amount the HMO chooses to pay, or some amount in between. In
Bell, supra, 131 Cal.App.4th 211, 31 Cal.Rptr.3d 688, the Court of Appeal interpreted the Knox–
Keene Act to permit, when disputes arise, emergency room doctors to sue the HMO directly for
the reasonable value of their services.


Prospect argues that section 1379, part of the Knox–Keene Act, prohibits balance billing. That
section, enacted in 1975 and never amended, provides:


“(a) Every contract between a plan and a provider of health care services shall be in writing, and
shall set forth that in the event the plan fails to pay for health care services as set forth in the
subscriber contract, the subscriber or enrollee shall not be liable to the provider for any sums owed
by the plan.


***305  “(b) In the event that the contract has not been reduced to writing as required by this
chapter or that the contract fails to contain the required prohibition, the contracting provider shall
not collect or attempt to collect from the subscriber or enrollee sums owed by the plan.


“(c) No contracting provider, or agent, trustee or assignee thereof, may maintain any action at law
against a subscriber or enrollee to collect sums owed by the plan.”


Although no express contractual relationship exists between Prospect and Emergency Physicians,
Prospect argues that the combination of statutes requiring emergency room doctors to render,
and HMO's to pay for, emergency services creates an implied contract between emergency room
doctors *506  and HMO's that has not been reduced to writing under section 1379, subdivision
(b). The Court of Appeal disagreed. Interpreting section 1379 as a whole (but not in the context
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of the Knox–Keene Act as a whole), it held that this section does not cover the situation here. It
found “that the language of subdivision (b) of section 1379 refers to and includes within its scope
only voluntarily negotiated contracts between providers of health care services, like Emergency
Physicians, and health care service plans or their delegates, like Prospect, based upon traditional
contractual principles such as a meeting of the minds. Subdivision (b) does not include within its
scope the implied contract as Prospect asserts.” Accordingly, it “conclude[d] that section 1379,
subdivision (b), was not intended to, and does not, prohibit the balance billing practices alleged
in this case.”


[1]  Reading the language of section 1379 in isolation, it does not readily apply to the precise
situation here. No doubt the Legislature did not contemplate the situation of this case in 1975,
when it enacted section 1379, for this situation did not exist in 1975. Section 1371.4, which
obligates HMO's to pay for emergency services to its subscribers, was enacted in 1994, long after
the Legislature enacted section 1379. But we must not view section 1379 in isolation. “We do
not examine [statutory] language in isolation, but in the context of the statutory framework as
a whole in order to determine its scope and purpose and to harmonize the various parts of the
enactment.” (Coalition of Concerned Communities, Inc. v. City of Los Angeles (2004) 34 Cal.4th
733, 737, 21 Cal.Rptr.3d 676, 101 P.3d 563.)


[2]  We have already seen that in 1975, the Legislature banned balance billing when an HMO is
contractually obligated to pay the bill (§ 1379); that since 1994, HMO's have been obligated to pay
for emergency care (§ 1371.4); and that the Knox–Keene Act permits emergency room doctors
to sue HMO's directly over billing disputes (Bell, supra, 131 Cal.App.4th 211, 31 Cal.Rptr.3d
688). These provisions strongly suggest that doctors may not bill patients directly when a dispute
arises between doctors and the HMO's. Other provisions point in the same direction. Section
1317, subdivision (d), which requires emergency room doctors to render emergency care without
questioning a patient's ability to pay, also provides that “the patient or his or her legally responsible
relative or guardian shall execute an agreement to pay [for the services] or otherwise supply
insurance or credit information promptly after the services are rendered.” (Italics added.) This
provision implies that once patients who are members of an HMO **92  provide insurance
information, they have satisfied their obligation towards the doctors. Section 1342, subdivision
(d), expresses a legislative intent to “[help] to ensure the best possible health care for the public
at the lowest possible cost by ***306  transferring the financial risk of health care from patients
to providers.”


*507  Additionally, the Legislature contemplated there may be disputes over the amounts owed
to noncontracting providers such as emergency room doctors, and therefore the Knox–Keene
Act requires that each HMO “shall ensure that a dispute resolution mechanism is accessible
to noncontracting providers for the purpose of resolving billing and claims disputes.” (§ 1367,
subd. (h)(2); see also § 1371.38, subd. (a) [directing the Dept. of Managed Health Care to adopt
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regulations ensuring that each HMO adopt a dispute resolution mechanism that is “fair, fast, and
cost-effective for contracting and noncontracting providers”].) Finally, the Legislature has acted to
protect the interests of noncontracting providers in reimbursement disputes by prohibiting HMO's
from engaging in unfair payment patterns involving unjust payment reductions, claim denials,
and other unfair practices as defined, and by authorizing monetary and other penalties against
HMO's that engage in these patterns. (§ 1371.37; see also § 1371.39 [authorizing providers to
report HMO's that engage in unfair payment patterns to the Dept. of Managed Health Care].)


The only reasonable interpretation of a statutory scheme that (1) intends to transfer the financial
risk of health care from patients to providers; (2) requires emergency care patients to agree to
pay for the services or to supply insurance information; (3) requires HMO's to pay doctors for
emergency services rendered to their subscribers; (4) prohibits balance billing when the HMO, and
not the patient, is contractually required to pay; (5) requires adoption of mechanisms to resolve
billing disputes between emergency room doctors and HMO's; and (6) permits emergency room
doctors to sue HMO's directly to resolve billing disputes, is that emergency room doctors may
not bill patients directly for amounts in dispute. Emergency room doctors must resolve their
differences with HMO's and not inject patients into the dispute. Interpreting the statutory scheme
as a whole, we conclude that the doctors may not bill a patient for emergency services that the
HMO is obligated to pay. Balance billing is not permitted. 5


5 Our holding is limited to the precise situation before us—billing the patient for emergency
services when the doctors have recourse against the patient's HMO. We express no opinion
regarding the situation when no such recourse is available; for example, if the HMO is unable
to pay or disputes coverage.


[3]  Any doubt about the meaning of the Knox–Keene Act in this regard is easily resolved
when legislative policy is considered. If statutory language permits more than one reasonable
interpretation, courts may consider extrinsic aids, including the purpose of the statute, the evils
to be remedied, and public policy. (Torres v. Parkhouse Tire Service, Inc. (2001) 26 Cal.4th
995, 1003, 111 Cal.Rptr.2d 564, 30 P.3d 57.) We perceive a clear legislative policy not to place
patients in the middle of billing disputes between doctors and HMO's. Indeed, the Department of
Managed Health Care argued in Bell, and the Court of Appeal concluded, that doctors may directly
sue HMO's to *508  resolve billing disputes in order to avoid the necessity of balance billing.
The Bell court quoted the department's argument: “ ‘If providers are precluded from bringing
private causes of action to challenge health plans' reimbursement determinations, health plans may
receive an unjust windfall and patients may suffer an economic hardship when providers resort
to balance billing activities to collect the difference between the health plan's payment ***307
and the provider's billed charges. If collection actions are pursued, unsuspecting enrollees can be
forced to reimburse the full amount of a provider's billed charges even though those charges are
in excess of the reasonable and customary value of the services rendered. [¶] The prompt and
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appropriate reimbursement of emergency providers ensures the continued financial viability of
California's health care delivery system.... [D]enying emergency providers judicial recourse to
challenge the fairness of a **93  health plan's reimbursement determination[ ] allows a health
plan to systematically underpay California's safety-net providers and unnecessarily involve[s] the
patient[s] in billing disputes between the provider and their health plan[s].’ ” (Bell, supra, 131
Cal.App.4th at p. 218, 31 Cal.Rptr.3d 688, italics added.)


Because emergency room doctors prevailed in Bell, supra, 131 Cal.App.4th 211, 31 Cal.Rptr.3d
688, and won the right to resolve their disputes directly with HMO's, no reason exists to permit
balance billing. Thus, the Department of Managed Health Care, which supported doctors' rights
to sue the HMO's directly in Bell, has appeared in this case as amicus curiae supporting patients'
rights to be free of balance billing.


[4]  [5]  When a dispute exists between doctors and an HMO, the bill the doctors submit may or
may not be the reasonable payment to which they are entitled. The Bell court made clear that an
HMO does not have “unfettered discretion to determine unilaterally the amount it will reimburse
a noncontracting provider....” (Bell, supra, 131 Cal.App.4th at p. 220, 31 Cal.Rptr.3d 688.) But
the converse is also true; emergency room doctors do not have unfettered discretion to charge
whatever they choose for emergency services. Emergency room doctors and HMO's must resolve
their disputes among themselves. Interjecting patients into the dispute by charging them for the
amount in dispute has only an in terrorem effect. As Prospect notes, although emergency room
doctors “are entitled to ‘reasonable’ compensation for the services rendered, they cannot lawfully
seek unreasonable payment from anyone.” But a patient will have little basis by which to determine
whether a bill is reasonable and, because the HMO is obligated to pay the bill, no legitimate reason
exists for the patient to have to do so. Billing the patient, and potentially attempting to collect from
the patient, will put unjustifiable pressure on the patient, who will often complain to the HMO,
which complaints will in turn pressure the HMO to make the payment even if it is unreasonable.
Such a billing practice is not a legitimate way to resolve disputes with an HMO.


*509  Relying in part on dicta in Ochs v. PacifiCare of California (2004) 115 Cal.App.4th 782, 9
Cal.Rptr.3d 734, Emergency Physicians argue that they may collect from the patient, who may then
collect from the HMO. The Ochs court held that it did not have to decide the issue presented in this
case, but it went on to “observe, however, that section 1379 appears only to limit ‘balance billing’
of insured patients by physicians who have contracted with the patients' plans. [The provider] may
have a remedy against the individual patients, and those patients a remedy against PacifiCare.” (Id.
at p. 796, 9 Cal.Rptr.3d 734.) But this is not what the statutory scheme provides. Section 1371.4,
subdivision (b), does not say that patients must pay the emergency room doctors and then turn to
their HMO's for reimbursement. Rather it states that the “health care service plan shall reimburse
providers for emergency services and care provided to its enroll ***308  ees....” This language
does not authorize the roundabout route of the doctor collecting from the patient, who must then
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collect from the HMO. Rather, it mandates that the HMO pay the doctor directly. It does not involve
the patient in the payment process at all.


Emergency Physicians and their supporting amici curiae argue that emergency room doctors are
entitled to a reasonable fee for their services, and that HMO's must be held accountable and forced
to pay a reasonable amount for those services. An amicus curiae brief supporting Emergency
Physicians adds arguments that the California Constitution “requires that emergency physicians
receive adequate compensation to cover their losses for serving the indigent,” and that “California's
emergency departments are already operating at capacity and risk jeopardizing quality of care.”
These arguments do not address the issue before us. Emergency room doctors are entitled to
reasonable payments for emergency services rendered to HMO patients. All we are holding is that
this entitlement does not further entitle the doctors to bill patients for any amount in dispute.


Emergency Physicians argue that two recent bills that the Legislature passed but the Governor
vetoed show that the Legislature **94  believes that balance billing is currently permitted. (Sen.
Bill No. 981 (2007–2008 Reg. Sess.); Assem. Bill No. 2220 (2007–2008 Reg. Sess.).) We find
no significance in these bills. They were legislative attempts to address broader concerns and,
perhaps, clarify what is currently unclear. The Governor's veto messages state that he opposes
balance billing but found the bills objectionable in other respects. This area of the law might benefit
from comprehensive legislation. Failed attempts to provide some such legislation do not help us
interpret the existing statutory scheme.


In support of its conclusion that emergency room doctors may engage in balance billing, the Court
of Appeal cited a regulation that became operative sometime before 1978 and requires health care
service plans to advise their *510  subscribers that “in the event the health plan fails to pay a
noncontracting provider, the member may be liable to the noncontracting provider for the cost
of the services.” (Cal.Code Regs., tit. 28, § 1300.63.1, subd. (c)(15).) This regulation, the Court
of Appeal believed, shows that the Department of Managed Health Care “recognizes balance
billing.” (As noted, that department argues against permitting balance billing in this case.) In our
view, the regulation does not support the conclusion that balance billing is permissible in the
situation here. It was promulgated long before the statute obligating HMO's to pay for emergency
services was enacted in 1994 and governs a different situation. HMO members are not required to
go to doctors who have contracted with their HMO. In a nonemergency situation, members may, if
they choose, seek professional services from anyone. If they obtain services from a noncontracting
provider, the HMO might not be obligated to pay all or even part of that provider's bill, depending
on the exact terms of the health care plan. If the HMO is not obligated to pay the noncontracting
provider, obviously, the member would be liable to pay for the services. This circumstance does
not change the fact that under the Knox–Keene Act, HMO members are not liable to pay for
emergency care.
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The Court of Appeal also relied on the fact that the Department of Managed Health Care had,
in the past, proposed but never adopted a regulation that would prohibit balance billing. While
this matter was pending before this court, the Department ***309  of Managed Health Care did
adopt a regulation that defines balance billing as an unfair billing pattern. (Cal.Code Regs., tit.
28, § 1300.71.39.) The parties dispute the meaning and validity of this regulation and whether
we should give it deference. We need not get into such matters. Although we have given some
deference to contemporaneous interpretations of a statute by an administrative agency charged
with its administration, especially when the interpretation is in the form of a regulation adopted
in accordance with the Administrative Procedure Act (e.g., Sara M. v. Superior Court (2005)
36 Cal.4th 998, 1011–1014, 32 Cal.Rptr.3d 89, 116 P.3d 550), here the regulation—adopted
during the pendency of this litigation—is not contemporaneous with the statutory scheme. It is
doubtful that we owe the regulation any deference. (See Dyna–Med, Inc. v. Fair Employment &
Housing Com. (1987) 43 Cal.3d 1379, 1389, 241 Cal.Rptr. 67, 743 P.2d 1323 [not deferring to a
noncontemporaneous interpretation]; Jones v. Tracy School Dist. (1980) 27 Cal.3d 99, 107, 165
Cal.Rptr. 100, 611 P.2d 441 [not deferring to an interpretation by an agency after the agency had
become an amicus curiae in the case].) We base our holding on our interpretation of the relevant
statutory scheme and not on the previous absence or current presence of any regulation.


The parties discuss the larger problem of adequate compensation for emergency room doctors.
But this larger issue is not before us. Like the Bell court, “we reject the parties' suggestion that
we can solve the societal and *511  economic problems defined by their rhetoric, and emphasize
that our decision is limited to the precise issue before us....” (Bell, supra, 131 Cal.App.4th at p.
222, 31 Cal.Rptr.3d 688.)


III. CONCLUSION


We reverse the judgment of the Court of Appeal and remand the matter for further proceedings
consistent with this opinion.


**95  WE CONCUR: GEORGE, C.J. KENNARD, BAXTER, MORENO, CORRIGAN, JJ., and
McDONALD, J. *


* Associate Justice of the Court of Appeal, Fourth Appellate District, Division One, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.
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7 Cal.5th 798
Supreme Court of California.


Rebecca Megan QUIGLEY, Plaintiff and Appellant,
v.


GARDEN VALLEY FIRE PROTECTION DISTRICT et al., Defendants and Respondents.


S242250
|


July 15, 2019


Synopsis
Background: Firefighter employed by United States Forest Service brought action against two fire
protection districts and their employees for negligence, a dangerous condition of public property,
and failure to warn. The Superior Court, Plumas County, No. CV1000225, Janet Hilde, J., granted
nonsuit. Firefighter appealed, and the Court of Appeals affirmed, 10 Cal.App.5th 1135, 217
Cal.Rptr.3d 119. The Supreme Court granted review.


[Holding:] The Supreme Court, Kruger, J., held that immunities under the Government Claims Act
(GCA) do not deprive a court of fundamental jurisdiction to hear a tort case against a government
entity, but instead operate as affirmative defenses that must be pleaded and proved or are deemed
waived; disapproving Paterson v. City of Los Angeles, 174 Cal.App.4th 1393, 95 Cal.Rptr.3d
333, Richardson-Tunnell v. Schools Ins. Program for Employees (SIPE), 157 Cal.App.4th 1056,
69 Cal.Rptr.3d 176, Inland Empire Health Plan v. Superior Court, 108 Cal.App.4th 588, 133
Cal.Rptr.2d 735, Hata v. Los Angeles County Harbor/UCLA Medical Center, 31 Cal.App.4th
1791, 37 Cal.Rptr.2d 630, Hooper v. City of Chula Vista, 212 Cal.App.3d 442, 260 Cal.Rptr. 495,
Kemmerer v. County of Fresno, 200 Cal.App.3d 1426, 246 Cal.Rptr. 609, and Buford v. State of
California, 104 Cal.App.3d 811, 164 Cal.Rptr. 264.


Reversed and remanded.


Procedural Posture(s): Petition for Discretionary Review; Motion for Non-Suit; Motion for New
Trial.
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West Headnotes (15)


[1] Municipal Corporations Nature and grounds of liability
Under the Government Claims Act (GCA), there is no such thing as common law tort
liability for public entities. Cal. Gov't Code § 815.


11 Cases that cite this headnote


[2] Courts Jurisdiction of Cause of Action
“Jurisdiction” in its fundamental sense is the power of the court over the subject matter
of the case.


6 Cases that cite this headnote


[3] Courts Jurisdiction of Cause of Action
A lack of “fundamental jurisdiction” is the entire absence of power to hear or determine
the case.


5 Cases that cite this headnote


[4] Courts Consent of Parties as to Jurisdiction
Courts Waiver of Objections
Estoppel Particular applications
Because it concerns the basic power of a court to act, the parties to a case cannot confer
fundamental jurisdiction upon a court by waiver, estoppel, consent, or forfeiture.


6 Cases that cite this headnote


[5] Appeal and Error Organization and Jurisdiction of Lower Court
Courts Time of making objection
Judgment Want of Jurisdiction
Defects in fundamental jurisdiction may be raised at any point in a proceeding, including
for the first time on appeal, or, for that matter, in the context of a collateral attack on a
final judgment.
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1 Case that cites this headnote


[6] Pleading Necessity for defense
In contrast to an objection to fundamental jurisdiction, other sorts of objections a defendant
might have on the merits, including an objection that liability is barred by an affirmative
defense, are ordinarily deemed “waived” if the defendant does not raise them in its
demurrer or answer to the complaint. Cal. Civ. Proc. Code § 430.80(a).


3 Cases that cite this headnote


[7] Municipal Corporations Pleading
Immunities under the Government Claims Act (GCA) do not deprive a court of
fundamental jurisdiction to hear a tort case against a government entity, but instead
operate as affirmative defenses that must be pleaded and proved or are deemed waived;
disapproving Paterson v. City of Los Angeles, 174 Cal.App.4th 1393, 95 Cal.Rptr.3d 333,
Richardson-Tunnell v. Schools Ins. Program for Employees (SIPE), 157 Cal.App.4th 1056,
69 Cal.Rptr.3d 176, Inland Empire Health Plan v. Superior Court, 108 Cal.App.4th 588,
133 Cal.Rptr.2d 735, Hata v. Los Angeles County Harbor/UCLA Medical Center, 31
Cal.App.4th 1791, 37 Cal.Rptr.2d 630, Hooper v. City of Chula Vista, 212 Cal.App.3d 442,
260 Cal.Rptr. 495, Kemmerer v. County of Fresno, 200 Cal.App.3d 1426, 246 Cal.Rptr.
609, and Buford v. State of California, 104 Cal.App.3d 811, 164 Cal.Rptr. 264. Cal. Gov't
Code §§ 815, 850.4.


[8] Appeal and Error Jurisdiction and Venue
The usual presumption is that statutes do not limit the courts’ fundamental jurisdiction
absent a clear indication of legislative intent to do so.


3 Cases that cite this headnote


[9] Courts California
California's superior courts are courts of general jurisdiction, which means they are
generally empowered to resolve the legal disputes that are brought to them. Cal. Const.
art. 6, §§ 1, 10.


7 Cases that cite this headnote
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[10] Constitutional Law Establishment, Organization, and Jurisdiction of Courts
The Legislature may impose reasonable restrictions on the fundamental jurisdiction of the
courts.


2 Cases that cite this headnote


[11] Constitutional Law Nature and scope in general
Courts Presumptions and Burden of Proof as to Jurisdiction
The power of the courts to resolve cases is the essential underpinning of the judiciary's
ability to effectively function as a separate department of government; consequently an
intent to defeat the exercise of the court's jurisdiction will not be supplied by implication.


1 Case that cites this headnote


[12] Pleading Necessity for defense
Absolute privileges and immunities ordinarily apply only if the defendant invokes them.


2 Cases that cite this headnote


[13] Courts Mode of acquiring or exercising jurisdiction in general
Even when a court has fundamental jurisdiction, the Constitution, a statute, or relevant
case law may constrain the court to act only in a particular manner, or subject to certain
limitations.


[14] Courts Acts and proceedings without jurisdiction
When a court lacks fundamental jurisdiction, it has no power to hear or determine the case,
and the parties cannot cure that fundamental absence of power.


4 Cases that cite this headnote


[15] Courts Acts and proceedings without jurisdiction
So long as a court possesses fundamental jurisdiction, an act that it takes in excess of
jurisdiction is valid until set aside, and parties may be precluded from setting it aside by
such things as waiver, estoppel, or the passage of time.
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Witkin Library Reference: 5 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 1107
[Public Entity and Officer Defenses.]


1 Case that cites this headnote


**690  ***550  Third Appellate District, C079270, Plumas County Superior Court, CV1000225,
Janet Hilde, Judge


Attorneys and Law Firms


Jay-Allen Eisen Law Corporation, Downey Brand, Jay-Allen Eisen, Sacramento; Law Offices of
Reiner & Slaughter, Reiner, Slaughter, McCartney & Frankel, Russell Reiner, Redding, Todd E.
Slaughter, Redding, and April K. Gesberg for Plaintiff and Appellant.


Alan Charles Dell'Ario, Napa, for Consumer Attorneys of California as Amicus Curiae on behalf
of Plaintiff and Appellant.


Lewis Brisbois Bisgaard & Smith, Joseph A. Salazar, Jr., Sacramento, Jeffry A. Miller, San Diego,
Lann G. McIntyre, San Diego, and Jonna D. Lothyan, San Diego, for Defendants and Respondents.


Pollak, Vida & Barer and Daniel P. Barer, Los Angeles, for League of California Cities, California
State Association of Counties, California Association of Joint Powers Authorities, California
Special Districts Association and International Municipal Lawyers Association as Amici Curiae
on behalf of Defendants and Respondents.


Opinion


Opinion of the Court by Kruger, J.


*802  The Government Claims Act (Gov. Code, § 810 et seq.) authorizes plaintiffs to bring
certain tort claims against public entities, while also immunizing public entities from liability
in particular circumstances. One of the act's immunity provisions bars any statutory liability
that might otherwise exist for injuries resulting from the condition of firefighting equipment or
facilities. (Id., § 850.4.) The question presented is whether this immunity provision constitutes an
affirmative defense that may be forfeited if not timely raised or instead serves as a limitation on
the fundamental jurisdiction of the courts, such that the issue can never be forfeited or waived.
*803  We conclude that Government Code section 850.4 immunity does not deprive a court of
fundamental jurisdiction but rather operates as an affirmative defense to liability.
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**691  I.


A.


Enacted in 1963, the Government Claims Act (GCA or Act) is a comprehensive statutory scheme
governing the liabilities and immunities of public entities and public employees for torts. (Kiser
v. County of San Mateo (1991) 53 Cal.3d 139, 145 [279 Cal.Rptr 318, 806 P.2d 1353].) For
many decades before the Act, tort liability for public entity defendants was barred by a common
law rule of governmental immunity. Over time, however, the common law rule became “riddled
with exceptions,” both legislative and judge made, and in 1961 this court abolished the rule
altogether. (Muskopf v. Corning Hospital Dist. (1961) 55 Cal.2d 211, 216 [11 Cal. Rptr. 89,
359 P.2d 457] (Muskopf).) In response to Muskopf, the Legislature temporarily suspended the
decision's effect (Stats. 1961, ch. 1404, pp. 3209–3210) ***551  and directed the California Law
Revision Commission to complete a study of the issue it had begun some years earlier (see Assem.
Conc. Res. No. 22, Stats. 1957 (1957 Reg. Sess.) res. ch. 202, p. 4589; Cal. Government Tort
Liability Practice (Cont.Ed.Bar 4th ed. 2019) Legislative Response: Government Claims Act, §
1.40, p. 1-24 (rel. 2/19); DeMoully, Fact Finding for Legislation: A Case Study (1964) 50 A.B.A.
J. 285). The end product of the commission's study was a series of recommendations (see, e.g.,
Recommendation Relating to Sovereign Immunity, No. 1—Tort Liability of Public Entities and
Public Employees (Jan. 1963) 4 Cal. Law Revision Com. Rep. (1963) p. 801), on which the
Legislature relied in enacting the GCA (see DeMoully, at p. 286). 1


1 When first enacted, the statute was known as the Tort Claims Act; the Legislature later
retitled it the Government Claims Act. (Stats. 2012, ch. 759, § 5; see also Recommendation:
Statutory Cross-References to “Tort Claims Act” (June 2011) 41 Cal. Law Revision Com.
Rep. (2011) p. 285; City of Stockton v. Superior Court (2007) 42 Cal.4th 730, 740–742, 68
Cal.Rptr.3d 295, 171 P.3d 20.)


[1] The basic architecture of the Act is encapsulated in Government Code section 815. Subdivision
(a) of that section makes clear that under the GCA, there is no such thing as common law tort
liability for public entities; a public entity is not liable for an injury “[e]xcept as otherwise provided
by statute.” (Gov. Code, § 815; see Guzman v. County of Monterey (2009) 46 Cal.4th 887, 897,
95 Cal.Rptr.3d 183, 209 P.3d 89.) The GCA provides several grounds for public entity liability,
including, as relevant here, for injuries caused “by a dangerous condition of [a public entity's]
property” that was created through an employee's negligence. (Gov. Code, § 835, subd. (a).)


*804  But even when there are statutory grounds for imposing liability, subdivision (b) of section
815 provides that a public entity's liability is “subject to any immunity of the public entity provided
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by statute.” (Gov. Code, § 815, subd. (b).) Government Code section 850.4 (section 850.4), the
provision at issue in this case, establishes one such immunity: “Neither a public entity, nor a
public employee acting in the scope of his employment, is liable for any injury resulting from
the condition of fire protection or firefighting equipment or facilities or,” with the exception
of certain motor vehicle accidents, “for any injury caused in fighting fires.” Section 850.4 was
enacted at the recommendation of the Law Revision Commission. The commission's report to
the Legislature explained section 850.4’s purpose as follows: “There are adequate incentives to
careful maintenance of fire equipment without imposing tort liability; and firemen should not be
deterred from any action they may desire to take in combatting fires by a fear that liability might
be imposed if a jury believes such action to be unreasonable.” (4 Cal. Law Revision Com. Rep.,
supra, at p. 862; see Heieck and Moran v. City of Modesto (1966) 64 Cal.2d 229, 233, fn. 3, 49
Cal.Rptr. 377, 411 P.2d 105 (Heieck and Moran).) 2


2 The Assembly and Senate Committee reports largely adopted the commission's commentary,
noting that the commission's comments generally “reflect the intent” of the committees in
approving the provisions. (Assem. Com. on Ways & Means, Rep. on Sen. Bill No. 42 (1963
Reg. Sess.) 3 Assem. J. (1963 Reg. Sess.) p. 5440; Sen. Com. on Judiciary, Rep. on Sen. Bill
No. 42 (1963 Reg. Sess.) 2 Sen. J. (1963 Reg. Sess.) p. 1885.)


**692  B.


In September 2009, a wildfire known as the Silver Fire broke out in the Plumas National Forest.
Employees of two local fire protection districts managed a base camp set up at a local fairground for
the ***552  firefighting response. The base camp management team allowed firefighters resting in
between firefighting shifts to sleep in tents and sleeping bags near a portable shower unit. Plaintiff
Rebecca Megan Quigley, a United States Forest Service firefighter, was sleeping in this area when
she was run over by a water truck servicing the shower unit. She sustained serious and permanent
injuries.


Quigley sued three base camp managers—the facility unit leader, logistics chief, and camp safety
officer—as well as their employers, the Chester Fire Protection District and the Garden Valley Fire
Protection District. 3  She alleged that defendants were negligent in permitting firefighters to sleep
in the area where she was run over, without roping the area off or posting signs forbidding vehicles
from entering. She claimed defendants had thereby *805  created a “dangerous condition” of
public property, for which public entities may be held liable under section 835 of the Government
Code.
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3 Although defendants initially contended that the three base camp managers were federal
employees, they later stipulated that these individuals were employees of the local fire
protection districts.


In their answer, defendants alleged 38 affirmative defenses, including 11 defenses asserting
immunity under 17 individually cited sections of the GCA. These individually cited defenses
ranged from property inspection immunity (Gov. Code, § 818.6) to discretionary act immunity (id.,
§ 820.2). Defendants did not allege the immunity conferred by section 850.4. They did, however,
raise a 15th affirmative defense that cited inclusively to all immunities under the GCA: “A public
entity and its employees are immune from liability for damages alleged in the complaint and
Defendants assert all defenses and rights granted to them by the provisions of Government Code
sections 810 through 996.6, inclusive.”


Trial began more than four years after the complaint was filed. After Quigley's counsel completed
his opening statement, defense counsel presented a written motion for nonsuit, in which defendants
for the first time invoked section 850.4. Quigley objected on the ground that defendants had waived
any argument they might have under section 850.4 by failing to invoke the immunity in their
answer. (See Code Civ. Proc., § 430.80, subd. (a).) 4


4 The parties’ use of the term “waiver” tracks the language of section 430.80, subdivision (a)
of the Code of Civil Procedure: “If the party against whom a complaint or cross-complaint
has been filed fails to object to the pleading, either by demurrer or answer, that party is
deemed to have waived the objection,” subject to certain exceptions. The statute's use of
the term “waiver” differs from the way we generally use this term: “As we have explained
in various contexts, ‘ “waiver” means the intentional relinquishment or abandonment of a
known right.’ [Citations.] ... [¶] ... [Waiver] differs from the related concept of forfeiture,
which results when a party fails to preserve a claim by raising a timely objection.” (Lynch
v. California Coastal Com. (2017) 3 Cal.5th 470, 475–476, 219 Cal.Rptr.3d 754, 396 P.3d
1085.) Nonetheless, because the relevant statute uses the term “waiver,” we use it here as
well.


The trial court overruled Quigley's objection, reasoning that defendants could not have waived
section 850.4 immunity because “governmental immunity is jurisdictional and can't be waived.”
On the merits, the trial court agreed with defendants that Quigley's cause of action sought recovery
for injuries caused by a condition of firefighting facilities—namely, the base camp—and was thus
barred by section 850.4 immunity.


Quigley later renewed her objection in a motion for a new trial, which the court denied. In ruling on
that motion, the court ***553  offered a different rationale for entertaining defendants’ late-raised
section 850.4 argument. It held that defendants did not waive section 850.4 immunity because
defendants’ “general allegation [in the 15th affirmative defense] that [they] were immune *806
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from liability as public entities and public employees is sufficient to assert governmental immunity
under section 850.4.”


On appeal, Quigley again renewed her objection to defendants’ belated invocation of **693
section 850.4 immunity. The Court of Appeal rejected the argument. Without addressing whether
defendants’ omnibus pleading of the entire GCA was adequate to preserve defendants’ section
850.4 argument, the Court of Appeal agreed with the trial court that defendants could not have
waived the issue because section 850.4 is “jurisdictional” and therefore may be raised “at any
time.” Proceeding to the merits, the Court of Appeal also agreed with the trial court that section
850.4 immunity applies to injuries resulting from the condition of a firefighting base camp, and
thus affirmed the award of nonsuit to defendants. 5


5 Whether the Court of Appeal was correct to hold that Quigley's alleged injuries “result[ed]
from the condition of fire protection or firefighting equipment or facilities” within the
meaning of section 850.4 is a question that falls outside of the scope of our grant of review,
and we do not address it here.


The Court of Appeal recognized that its jurisdictional ruling created a conflict with McMahan's
of Santa Monica v. City of Santa Monica (1983) 146 Cal.App.3d 683, 194 Cal.Rptr. 582. In
McMahan's, a corroded city water main broke, spewing water that damaged the plaintiff's store.
The city argued for the first time on appeal that it was immune from the plaintiff's damages claim
under section 850.4, because the water pipe was “fire protection equipment.” The appellate court
declined to consider the argument, taking the view that section 850.4 provides an affirmative
defense that the city waived by failing to plead and prove it before the trial court.


The Court of Appeal criticized McMahan's for failing to distinguish between those sections of the
GCA that provide “qualified” immunity and those that provide “absolute” immunity. The Court of
Appeal reasoned that the first kind of immunity provision creates an affirmative defense because
the public entity must make some sort of affirmative showing to establish the immunity applies.
The court pointed to De La Rosa v. City of San Bernardino (1971) 16 Cal.App.3d 739, 94 Cal.Rptr.
175, on which McMahan's had relied, as one example of a qualified immunity in action. De La
Rosa did not concern immunity under section 850.4, but instead concerned design immunity under
Government Code section 830.6; to invoke that immunity, a public entity must show that it has
maintained public property in conformity with an approved plan or design.


The Court of Appeal observed that section 850.4 imposes no similar requirement. The court instead
likened section 850.4 to the governmental immunity at issue in *807  Hata v. Los Angeles County
Harbor/UCLA Medical Center (1995) 31 Cal.App.4th 1791, 37 Cal.Rptr.2d 630 (Hata), which
concerned the immunity of public entities for injuries to inpatients of mental institutions (Gov.
Code, § 854.8, subd. (a)(2)). In Hata, the Court of Appeal reversed the trial court's ruling that the
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county defendant waived this immunity by failing to raise it before trial. Among the many reasons
the court gave for this conclusion, the Hata court explained that because the inpatient immunity
statute contains “no requirement the public entity make any type of affirmative showing” ***554
(Hata, at p. 1804, 37 Cal.Rptr.2d 630), the immunity it provides is “absolute” (id. at p. 1803, 37
Cal.Rptr.2d 630), and therefore is “jurisdictional and may be raised at any time” (id. at p. 1804,
37 Cal.Rptr.2d 630). Agreeing with Hata on this point, the Court of Appeal in this case concluded
that because section 850.4 requires no affirmative showing on the part of defendants, it could be
raised at any time and was not waived.


We granted review to resolve the conflict between the Court of Appeal's decision and McMahan's
about whether the governmental immunity set forth in section 850.4 is jurisdictional or instead
may be forfeited if not timely raised.


II.


A.


[2]  [3]  [4]  [5]  [6] We begin with a necessary note about terminology. As we have long
recognized, the term “jurisdiction” has “many different meanings.” (Abelleira v. District Court
of Appeal (1941) 17 Cal.2d 280, 287, 109 P.2d 942 (Abelleira).) Here we are concerned with
jurisdiction in what we typically refer to as **694  its “fundamental sense”: specifically, the power
of the court over the subject matter of the case. (Id. at p. 288, 109 P.2d 942; see Varian Medical
Systems, Inc. v. Delfino (2005) 35 Cal.4th 180, 196, 25 Cal.Rptr.3d 298, 106 P.3d 958.) A lack
of fundamental jurisdiction is the “ ‘ “ ‘entire absence of power to hear or determine the case.’
” ’ ” (Kabran v. Sharp Memorial Hospital (2017) 2 Cal.5th 330, 339, 212 Cal.Rptr.3d 361, 386
P.3d 1159 (Kabran).) Because it concerns the basic power of a court to act, the parties to a case
cannot confer fundamental jurisdiction upon a court by waiver, estoppel, consent, or forfeiture.
(Ibid.) Defects in fundamental jurisdiction therefore “may be raised at any point in a proceeding,
including for the first time on appeal,” or, for that matter, in the context of a collateral attack on
a final judgment. (People v. Chavez (2018) 4 Cal.5th 771, 780, 231 Cal.Rptr.3d 634, 415 P.3d
707.) By contrast, other sorts of objections a defendant might have on the merits—including an
objection that liability is barred by an affirmative defense—are ordinarily deemed “waived” if
the defendant does not raise them in its demurrer or answer to the complaint. (Code Civ. Proc.,
§ 430.80, subd. (a).)


*808  [7] Quigley argues that the statutory immunities under the GCA do not deprive a court
of fundamental jurisdiction to hear a tort case against a government entity, but instead operate as
affirmative defenses that must be pleaded and proved or are deemed waived. Defendants, for their
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part, urge that section 850.4 deprives a court of subject matter jurisdiction where it applies, such
that it may be raised at any time—indeed, even after judgment has become final.


[8]  [9]  [10]  [11] In evaluating these competing claims, we begin with the usual presumption
that statutes do not limit the courts’ fundamental jurisdiction absent a clear indication of legislative
intent to do so. (E.g., Kabran, supra, 2 Cal.5th at pp. 342–343, 212 Cal.Rptr.3d 361, 386
P.3d 1159.) California's superior courts are courts of general jurisdiction, which means they are
generally empowered to resolve the legal disputes that are brought to them. (Cal. Const., art. VI, §§
1, 10; see generally 20 Am.Jur.2d (2015) Courts, § 66, p. 464 [“Courts of general jurisdiction have
the power to hear and determine all matters, legal and equitable, except insofar as these powers
have been expressly denied.”].) Although the Legislature may impose reasonable restrictions on
the fundamental jurisdiction of the courts, our cases reflect “a preference for the resolution of
litigation and the underlying conflicts on their mer ***555  its by the judiciary.” (Kabran, at pp.
342–343, 212 Cal.Rptr.3d 361, 386 P.3d 1159.) The power of the courts to resolve cases is the
essential underpinning of the judiciary's ability to “ ‘effectively ... function as a separate department
of government.’ ” (Id. at p. 343, 212 Cal.Rptr.3d 361, 386 P.3d 1159.) “ ‘Consequently an intent
to defeat the exercise of the court's jurisdiction will not be supplied by implication.’ ” (Ibid.) If
the Legislature means to withdraw a class of cases from state court jurisdiction, we expect it will
make that intention clear. (See, e.g., International Assn. of Fire Fighters, Local 188, AFL-CIO v.
Public Employment Relations Bd. (2011) 51 Cal.4th 259, 270, 120 Cal.Rptr.3d 117, 245 P.3d 845
[“This court will not infer a legislative intent to entirely deprive the superior courts of judicial
authority in a particular area; the Legislature must have expressly so provided or otherwise clearly
indicated such an intent.”].)


On its face, section 850.4 contains no clear indication of a legislative intent to limit the fundamental
jurisdiction of the courts. Section 850.4 provides, as relevant here: “Neither a public entity, nor
a public employee acting in the scope of his employment, is liable for any injury resulting from
the condition of fire protection or firefighting equipment or facilities” Nothing in the language
of this provision suggests it was intended to withdraw a class of cases from the courts’ power to
adjudicate. Unlike some other provisions that have been understood to have such an effect, section
850.4 makes no reference to the jurisdiction of the courts, nor does it otherwise speak to the courts’
power to decide a particular category of cases. (Cf., e.g., Pub. Util. Code, § 1759, subd. (a) [“No
court of this state, except the Supreme Court and the court of appeal, to the extent specified in
this article, shall have *809  jurisdiction to review, reverse, correct, or annul any order **695  or
decision of the [Public Utilities Commission][.]”], discussed in San Diego Gas & Electric Co. v.
Superior Court (1996) 13 Cal.4th 893, 916, 55 Cal.Rptr.2d 724, 920 P.2d 669; Bus. & Prof. Code,
§ 6100 [“For any of the causes provided in this article, arising after an attorney's admission to
practice, he or she may be disbarred or suspended by the Supreme Court.”], discussed in Jacobs
v. State Bar (1977) 20 Cal.3d 191, 196, 141 Cal.Rptr. 812, 570 P.2d 1230.)
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Section 850.4 instead reads as a substantive bar to tort liability, much like other privileges or
immunities provisions that shield particular actors or activities from otherwise applicable liability
for tortious conduct. Quigley sued under Government Code section 835, which makes public
entities liable for injuries arising from a dangerous condition of public property. Section 850.4
provides a justification or excuse from liability that would otherwise exist under section 835, based
on considerations of policy. (See Heieck and Moran, supra, 64 Cal.2d at p. 233, fn. 3, 49 Cal.Rptr.
377, 411 P.2d 105.) As a general rule, such matters must “be pleaded and proved by one who seeks
thereby to destroy the seemingly tortious character of his conduct, and so protect himself from
being subject to liability.” (Rest.2d Torts, § 10, com. c, pp. 17–18.)


Consistent with this understanding, we have previously described other GCA statutory immunities
as affirmative defenses to liability. Government Code section 830.6, for example, immunizes
public entities for injuries caused by a properly approved plan or design of public property. We
have explained that this design immunity is a “defense” that a public entity should “raise[ ] ... by
appropriate pleadings.” (Teall v. City of Cudahy (1963) 60 Cal.2d 431, 435, 34 Cal.Rptr. 869, 386
P.2d 493; see also ***556  Cornette v. Department of Transportation (2001) 26 Cal.4th 63, 66,
109 Cal.Rptr.2d 1, 26 P.3d 332 [“[A] public entity may avoid [section 835] liability by raising
the affirmative defense of design immunity.” (italics omitted.)].) Similarly, Government Code
section 835.4 absolves a public entity of liability for a dangerous condition under Government
Code section 835 where the act or omission that created the condition was “reasonable.” We have
held that this immunity, too, “clearly creates an affirmative defense.” (Metcalf v. County of San
Joaquin (2008) 42 Cal.4th 1121, 1138, 72 Cal.Rptr.3d 382, 176 P.3d 654; see also Hibbs v. Los
Angeles County Flood Control Dist. (1967) 252 Cal.App.2d 166, 172, 60 Cal.Rptr. 364.)


[12] It is true, as the Court of Appeal observed, that section 850.4 differs from these other
immunity provisions in that it creates an “absolute,” rather than “qualified,” immunity—that is
to say, the immunity is not conditioned on a showing that the defendant acted in a reasonable or
procedurally proper manner, or any similar requirement. But absolute privileges and immunities,
too, ordinarily apply only if the defendant invokes them. Courts have held, *810  for example, that
the absolute litigation privilege in Civil Code section 47, subdivision (b)—a provision that operates
“as a limitation on liability, precluding use of ... protected communications and statements as the
basis for a tort action other than for malicious prosecution” (Moore v. Conliffe (1994) 7 Cal.4th 634,
638, fn. 1, 29 Cal.Rptr.2d 152, 871 P.2d 204, italics omitted)—is an affirmative defense subject
to principles of forfeiture and waiver (Stevens v. Snow (1923) 191 Cal. 58, 64, 214 P. 968; see
also, e.g., Cruey v. Gannett Co. (1998) 64 Cal.App.4th 356, 367, 76 Cal.Rptr.2d 670). Or to take
another example, the common law has long granted judges absolute immunity from liability for
their judicial acts. (Soliz v. Williams (1999) 74 Cal.App.4th 577, 585–586, 88 Cal.Rptr.2d 184;
see also, e.g., Pierson v. Ray (1967) 386 U.S. 547, 554, 87 S.Ct. 1213, 18 L.Ed.2d 288 [similarly
describing the common law immunity].) This immunity, too, generally has been understood to
constitute an affirmative defense, not a limitation on court jurisdiction. (E.g., Boyd v. Carroll (5th
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Cir. 1980) 624 F.2d 730, 732–733; Plyler v. Burns (2007) 373 S.C. 637, 647 S.E.2d 188, 194–
195; Dallas County v. Halsey (Tex. 2002) 87 S.W.3d 552, 553; **696  BCL Enterprises v. Dept.
of Liquor Control (1997) 77 Ohio St.3d 467, 675 N.E.2d 1, 4.) 6


6 Even were it otherwise—that is, even if it were the plaintiff's burden to plead around
an absolute immunity, rather than the defendant's burden to invoke the immunity as an
affirmative defense—that would not necessarily mean the immunity is jurisdictional in
nature, as the Court of Appeal in this case reasoned. The GCA's provision requiring plaintiffs
to have timely filed a claim for money or damages with a public entity as a prerequisite
to bringing suit (Gov. Code, § 945.4) is a case in point: In State of California v. Superior
Court (Bodde) (2004) 32 Cal.4th 1234, 1239, 13 Cal.Rptr.3d 534, 90 P.3d 116, we held that
a plaintiff's “failure to allege facts demonstrating or excusing compliance with the [GCA's]
claim presentation requirement subjects a claim against a public entity to a demurrer for
failure to state a cause of action.” But even so, we explicitly rejected the notion that a
plaintiff's failure to allege compliance “divests the court of jurisdiction over a cause of action
against a public entity.” (Id. at p. 1239, fn. 7, 13 Cal.Rptr.3d 534, 90 P.3d 116.)


Notwithstanding section 850.4’s resemblance to other affirmative defenses, defendants argue
that the GCA's roots in the doctrine of sovereign immunity support affixing the jurisdictional
label instead. As noted, the GCA was enacted after this court abolished the common law rule
of governmental immunity in Muskopf, supra, 55 Cal.2d 211, 11 Cal.Rptr. 89, 359 P.2d 457.
Defendants reason that because ***557  the Legislature enacted the GCA to restore governmental
immunity from liability as “the overarching rule,” subject only to those exceptions created by
statute, courts must lack power to hear a tort claim against a public entity where an immunity
provision like section 850.4 applies.


Defendants’ argument assumes that the Legislature's evident intent to limit the tort liability of
public entities in the GCA (even when there is an applicable statutory basis for liability, as Gov.
Code, § 835 provides here) means the Legislature must also have intended to withdraw a class of
tort *811  cases from the fundamental jurisdiction of the courts. This assumption is unfounded,
for reasons Muskopf itself made clear: California law has long distinguished between limitations
on the substantive liability of public entities, on the one hand, and limitations on the power of the
courts to hear cases involving public entities, on the other. (See Muskopf, supra, 55 Cal.2d at pp.
217–218, 11 Cal.Rptr. 89, 359 P.2d 457.)


Granted, for some time in our history, the distinction between these two kinds of limitations had
little practical relevance. At common law, the doctrine of sovereign immunity had two strands:
a procedural immunity from suit without the government's consent and a substantive immunity
from liability for the conduct of government. (State Dept. of State Hospitals v. Superior Court
(2015) 61 Cal.4th 339, 347, 188 Cal.Rptr.3d 309, 349 P.3d 1013.) Combined, the effect of these
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two features was to close California courts to individuals injured by the negligence of public
entities and employees. (See Welsbach Co. v. State of California (1929) 206 Cal. 556, 558, 275
P. 436.) For individuals injured by state employees, for example, the only possible remedy was
payment via a private appropriation bill enacted by the Legislature. (Ibid.; see generally Van
Alstyne, Governmental Tort Liability: Judicial Lawmaking in a Statutory Milieu (1963) 15 Stan.
L.Rev. 163, 168–169.)


But as Muskopf explained, various legal developments would disentangle the two strands of
sovereign immunity doctrine in California. (See Muskopf, supra, 55 Cal.2d at pp. 217–218, 11
Cal.Rptr. 89, 359 P.2d 457.) In 1885, the Legislature passed an act permitting certain named
individuals to “institute an action against the State of California in any Court of competent
jurisdiction” for property damages that the individuals sustained from the state's construction of a
new canal. (Stats. 1885, ch. 123, § 1, p. 107, discussed in Green v. State (1887) 73 Cal. 29, 14 P.
610 (Green).) The Legislature followed this narrow authorization to file suit with a broader one,
authorizing “[a]ll persons who have, or shall hereafter have, claims on contract or for negligence
against the State not allowed by the State Board of Examiners ... to bring suit thereon against the
State in any of the Courts of this State of competent jurisdiction[.]” (Stats. 1893, ch. 45, § 1, p. 57,
discussed in Denning v. State (1899) 123 Cal. 316, 55 P. 1000 (Denning).)


In subsequent cases interpreting these statutes, this court held that the statutes eliminated the state's
procedural immunity to suit, thus opening the courts to the adjudication **697  of the specified
claims. (Green, supra, 73 Cal. at pp. 32–33, 14 P. 610; Denning, supra, 123 Cal. at p. 319, 55 P.
1000.) But we rejected the idea that the Legislature, by offering the state's consent to suit, also
intended to eliminate the state's substantive immunity from liability. (Green, at p. 33, 14 P. 610;
Denning, at p. 319, 55 P. 1000; see also *812  Melvin v. State (1898) 121 Cal. 16, 22–23, 53 P.
416; Chapman v. State (1894) 104 Cal. 690, 693–694, 38 P. 457.) Instead, we held, the state could
rely on the common law principles that states are immune from liability for ***558  damages
caused by the negligence or misfeasance of their employees (Denning, at p. 324, 55 P. 1000) and
that states are not liable for remote and consequential damages to property stemming from public
works (Green, at pp. 34–39, 14 P. 610).


By the time of Muskopf, similar provisions granting legislative consent to suit were not uncommon.
As Muskopf noted, the California Constitution itself contemplates the granting of such consent
in suits against the state (Cal. Const., art. III, § 5, former art. XX, § 6), and the Legislature had
enacted a “ ‘sue and be sued’ ” statute applicable to hospital districts, the subject of the particular
controversy in Muskopf. (Muskopf, supra, 55 Cal.2d at p. 217, 11 Cal.Rptr. 89, 359 P.2d 457,
quoting Health & Saf. Code, § 32121, subd. (b).) But Muskopf acknowledged that such provisions
did not displace common law limitations on the substantive liability of the relevant public entities.
The court explained that “[p]revious cases ... have differentiated between the state's consenting to
be sued and its substantive liability, and have held that the language used in [Health and Safety
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Code] section 32121, subdivision (b), and in article [III], section [5], gives only the state's consent
to be sued and does not waive any defenses or immunities.” (Muskopf, at p. 217, 11 Cal.Rptr. 89,
359 P.2d 457.)


The Muskopf court therefore held that, notwithstanding an applicable grant of legislative consent to
bring suit against a public entity, it was a separate question whether the common law barred courts
from imposing substantive liability. Ultimately it answered the latter question in the negative,
discarding the common law rule of “governmental immunity from tort liability” as “mistaken and
unjust” insofar as it operated to deny compensation to individuals harmed by a public entity's
wrongs. (Muskopf, supra, 55 Cal.2d at p. 213, 11 Cal.Rptr. 89, 359 P.2d 457; see id. at pp. 216–
217, 11 Cal.Rptr. 89, 359 P.2d 457.)


When the California Law Revision Commission made its recommendations about legislative
responses to Muskopf, it likewise focused primarily on questions of substantive public entity
liability, and it dealt separately with questions concerning the amenability of public entities
to suits in state courts. The commission proposed what ultimately became Government Code
section 945, which provides simply: “A public entity may sue and be sued.” The commission's
comment on the proposed section explains: “Section 945 is new. This section will eliminate
any doubt that might otherwise exist as to whether a tort action might be defeated on the
technical ground that a particular local public entity is not subject to suit. The section does
not, however, impose substantive liability; some other statute must be found that imposes
such liability.” (Recommendation Relating to Sovereign Immunity, No. 2—Claims, Actions and
Judgments Against Public Entities and Public Employees (Jan. 1963) 4 Cal. Law Revision Com.
Rep. (1963) p. 1042.)


*813  In sum, the history indicates that the GCA's liability and special immunity provisions, like
section 850.4, were addressed to questions of substantive liability. As for the separate question
whether public entities are amenable to suit in state courts, it appears the Legislature sought to put
any doubts to rest when it broadly waived common law immunity from suit for all public entities
in Government Code section 945.


Given this background, there is little basis for defendants’ assumption that the Legislature intended
the immunity conferred by section 850.4 to function as a partial withdrawal of the state's consent to
suit when a plaintiff brings a claim under a liability-providing section of the Act. In the absence of
clearer indication that such was ***559  the Legislature's intent, we presume the opposite: that is,
that the Legislature did not intend to limit the fundamental power of the courts to hear the **698
legal disputes that are brought to them. (Kabran, supra, 2 Cal.5th at pp. 342–343, 212 Cal.Rptr.3d
361, 386 P.3d 1159.) 7
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7 The parties present competing arguments about the nature of sovereign, or governmental,
immunity based on semi-analogous law from other jurisdictions. We are not bound by any
of these approaches in interpreting our own law, and the unique features and history of the
GCA and the state's sovereign immunity in our courts temper the conclusions we may draw
from these arguments.


B.


[13]  [14]  [15] In arguing that section 850.4 creates a jurisdictional bar, defendants rely heavily
on a series of cases that generally describe governmental tort immunity as “jurisdictional.”
These cases, however, appear to conflate lack of fundamental jurisdiction with acts in excess of
jurisdiction. “ ‘Even when a court has fundamental jurisdiction ... the Constitution, a statute, or
relevant case law may constrain the court to act only in a particular manner, or subject to certain
limitations.’ [Citation.] We have described courts that violate procedural requirements, order relief
that is unauthorized by statute or common law, or otherwise ‘ “fail[ ] to conduct [themselves] in the
manner prescribed” ’ by law as acting ‘ “in excess of jurisdiction.” ’ ” (Kabran, supra, 2 Cal.5th
at pp. 339–340, 212 Cal.Rptr.3d 361, 386 P.3d 1159.) Attending to this “distinction is important
because the remedies are different.” (People v. Lara (2010) 48 Cal.4th 216, 225, 106 Cal.Rptr.3d
208, 226 P.3d 322.) Again, when a court lacks fundamental jurisdiction, it has no power to hear
or determine the case, and the parties cannot cure that fundamental absence of power. But so long
as a court possesses fundamental jurisdiction, an act that it takes in excess of jurisdiction is “
‘valid until set aside, and parties may be precluded from setting it aside by such things as waiver,
estoppel, or the passage of time.’ ” (Kabran, at p. 340, 212 Cal.Rptr.3d 361, 386 P.3d 1159.)


The cases on which defendants rely do not acknowledge this distinction or explain why the
application of a statutory immunity ought to rank as *814  jurisdictional in the fundamental sense.
Each case simply cites the last for the proposition that governmental immunity is jurisdictional
and thus cannot be waived and may be raised for the first time on appeal. (Paterson v. City of
Los Angeles (2009) 174 Cal.App.4th 1393, 1404, fn. 5, 95 Cal.Rptr.3d 333 [“Appellants contend
that this defense was waived because it was not sufficiently asserted in the answer. Governmental
immunity is a jurisdictional question [citation], and thus is not subject to the rule that failure
to raise a defense by demurrer or answer waives that defense.”]; Richardson-Tunnell v. Schools
Ins. Program for Employees (SIPE) (2007) 157 Cal.App.4th 1056, 1061, 69 Cal.Rptr.3d 176
[“Government tort immunity is jurisdictional and may be raised for the first time on appeal.”];
Inland Empire Health Plan v. Superior Court (2003) 108 Cal.App.4th 588, 592, 133 Cal.Rptr.2d
735 [“[G]overnmental immunity from liability is a jurisdictional matter that can be raised for
the first time on appellate review.”]; Hata, supra, 31 Cal.App.4th at p. 1795, 37 Cal.Rptr.2d
630 [“[G]overnmental tort immunity ... is a jurisdictional issue that may be raised at any time,
even for the first time on appeal.”]; Hooper v. City of Chula Vista (1989) 212 Cal.App.3d 442,
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454, fn. 11, 260 Cal.Rptr. 495 [reasoning that a GCA immunity raises “a jurisdictional question
subject to judicial determination” that “may be reached on appeal even if not ***560  adequately
asserted in the trial court”]; Kemmerer v. County of Fresno (1988) 200 Cal.App.3d 1426, 1435,
246 Cal.Rptr. 609 [“[G]overnmental immunity is a jurisdictional question and may be raised on
appeal even though not used as a basis for the general demurrer in the lower court.”]; Buford
v. State of California (1980) 104 Cal.App.3d 811, 826, 164 Cal.Rptr. 264 [“[T]wo defects of
substance—lack of jurisdiction and failure to state a cause of action—are not waived by a failure to
demur and may be raised for the first time on appeal. [Citations.] Since governmental immunity is
jurisdictional [citation] and can properly preclude a cause of action, we can appropriately address
the applicability of [Government Code] section 854.8.”].)


The apparent root of this doctrinal branch is **699  State of California v. Superior Court
(Rodenhuis) (1968) 263 Cal.App.2d 396, 69 Cal.Rptr. 683, a case decided soon after the enactment
of the GCA. There, the court considered a petition for a writ of prohibition filed by the State of
California, which sought to restrain the superior court from proceeding to trial on a claim seeking
damages for personal injuries sustained on a state beach. The state argued that it was immune from
liability because the plaintiff's evidence could not establish the requisite elements of a dangerous
condition of public property claim under Government Code section 835. Before considering the
merits of the state's argument, the Court of Appeal first addressed the plaintiff's preliminary
contention that prohibition was inappropriate to address this issue and that the state should instead
be required to raise the issue on appeal. (Rodenhuis, at p. 398, 69 Cal.Rptr. 683.) In rejecting this
argument, the Rodenhuis court reasoned that “[i]t is well established that the defense of sovereign
immunity *815  presents a jurisdictional question properly raised by prohibition.” (Ibid.) For
that proposition, it relied on this court's decision in People v. Superior Court (Pierpont) (1947)
29 Cal.2d 754, 178 P.2d 1, a case preceding both Muskopf and the GCA, in which we held that
the defense of common law sovereign immunity “presents a jurisdictional question” properly
addressed by prohibition. (Pierpont, at p. 756, 178 P.2d 1; Rodenhuis, at p. 398, 69 Cal.Rptr. 683.)


Whatever the merits of Rodenhuis’s reasoning, its conclusion did not amount to a holding that
sovereign immunity deprives a court of fundamental jurisdiction, because prohibition is proper
to address judicial action taken either without jurisdiction or in excess of jurisdiction. (Code Civ.
Proc., § 1102; Abelleira, supra, 17 Cal.2d at pp. 287–291, 109 P.2d 942 [explaining that prohibition
lies to restrain judicial acts taken in excess of jurisdiction and without jurisdiction, but not to
correct mere errors of law].) In deciding that the state could raise its defense of sovereign immunity
by application for writ of prohibition, the Rodenhuis court had no need or occasion to determine
whether governmental immunity divests a court of fundamental jurisdiction.


The Courts of Appeal that have held that statutory immunities in the GCA are jurisdictional in the
fundamental sense have done so only by removing Rodenhuis’s statement about the jurisdictional
nature of governmental immunity from its proper context. Rodenhuis did not hold that GCA
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immunities are jurisdictional in the fundamental sense, such that they cannot be waived or
forfeited, and for the reasons given above, we reject that conclusion. 8


8 We disapprove of Paterson v. City of Los Angeles, supra, 174 Cal.App.4th 1393, 95
Cal.Rptr.3d 333, Richardson-Tunnell v. Schools Ins. Program for Employees (SIPE), supra,
157 Cal.App.4th 1056, 69 Cal.Rptr.3d 176, Inland Empire Health Plan v. Superior Court,
supra, 108 Cal.App.4th 588, 133 Cal.Rptr.2d 735, Hata v. Los Angeles County Harbor/
UCLA Medical Center, supra, 31 Cal.App.4th 1791, 37 Cal.Rptr.2d 630, Hooper v. City of
Chula Vista, supra, 212 Cal.App.3d 442, 260 Cal.Rptr. 495, Kemmerer v. County of Fresno,
supra, 200 Cal.App.3d 1426, 246 Cal.Rptr. 609, and Buford v. State of California, supra,
104 Cal.App.3d 811, 164 Cal.Rptr. 264, to the extent they suggest that statutory immunities
in the GCA deprive courts of fundamental jurisdiction.


***561  III.


Having determined that section 850.4 immunity operates as an affirmative defense and not a
jurisdictional bar, the question remains whether defendants in this case adequately invoked the
immunity in their answer and, if they did not, whether the defense should be deemed waived or
forfeited.


Defendants maintain that they raised the immunity in their answer, when, in their 15th affirmative
defense, they claimed to “assert all defenses and rights granted to them by the provisions of
Government Code sections 810 through 996.6, inclusive.” They suggest that this citation to the
entire GCA *816  was sufficient to raise section 850.4 as an affirmative defense and put Quigley
on notice that they intended to rely on it. In denying Quigley's motion for a new trial, the trial court
accepted this argument, ruling that defendants’ “general allegation that [they] were immune from
liability as public entities and public employees” in their answer was sufficient to assert section
850.4. Quigley counters that “[t]he primary function of a pleading is to give the other party notice
so that it may prepare its case” ( **700  Harris v. City of Santa Monica (2013) 56 Cal.4th 203, 240,
152 Cal.Rptr.3d 392, 294 P.3d 49), and she argues that defendants’ whole-act pleading provided
insufficient notice that defendants intended to rely on the affirmative defense provided by section
850.4, given the 50-plus immunity provisions contained in the Act.


The Court of Appeal has yet to consider these arguments, as it upheld the trial court's decision to
entertain defendants’ assertion of section 850.4 immunity solely on the basis that the immunity
is jurisdictional and may be raised at any time. Having rejected that conclusion, we will remand
the case so the Court of Appeal may address the parties’ remaining arguments in the first
instance. Specifically, assuming the issue is adequately preserved, the court must determine
whether defendants’ whole-act pleading in the 15th affirmative defense sufficiently raised the
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defense provided by Government Code section 850.4, in light of the requirements of Code of
Civil Procedure section 431.30, subdivision (g) and the general notice purposes of our pleading
rules. If the Court of Appeal determines that section 850.4 immunity was not adequately raised
in defendants’ answer, the case should be remanded to permit the trial court to decide whether
to exercise its discretion to allow the belated assertion of the defense after the commencement of
the trial. (See Moss Estate Co. v. Adler (1953) 41 Cal.2d 581, 585, 261 P.2d 732 [“[W]hether the
filing of an amended pleading should be allowed at the time of trial is ordinarily committed to the
sound discretion of the trial court.”].)


IV.


We reverse the judgment of the Court of Appeal and remand for further proceedings not
inconsistent with this opinion.


Chin, J., Corrigan, J., Liu, J., Cuéllar, J., and Groban, J., concurred.


All Citations


7 Cal.5th 798, 444 P.3d 688, 249 Cal.Rptr.3d 548, 19 Cal. Daily Op. Serv. 6837, 2019 Daily Journal
D.A.R. 6586
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LOUIS V. SCHOOLER, Plaintiff and Appellant,
v.


THE STATE OF CALIFORNIA, Defendant and Respondent.


No. D034587.
Court of Appeal, Fourth District, Division 1, California.


Dec 1, 2000.


SUMMARY


A landowner brought an action against the state, seeking an injunction to abate a nuisance, costs of
efforts to abate the nuisance, and general damages arising from the loss of use and the diminished
value of plaintiff's property caused by erosion of a state-owned adjacent bluff. The trial court
granted summary judgment for the state, finding that the unimproved bluff adjacent to a public
beach was a natural condition as a matter of law for purposes of the immunity designated in Gov.
Code, § 831.25 (government immunity for injuries caused by natural conditions of adjacent state-
owned land). (Superior Court of San Diego County, No. N078951, Lisa Guy-Schall, Judge.)


The Court of Appeal affirmed. The court held that the unsolicited pedestrian traffic on the
unimproved bluff, adjacent to a public beach, did not alter the bluff's “natural condition” for
purposes of the immunity designated in Gov. Code, § 831.25, subd. (a). Generally, conditions
that occur in nature but happen to be produced by a combination of human and natural forces are
natural conditions as a matter of law, and the bluff in the present case was no exception. The court
also held that the state was immune from nuisance liability since it was under no duty to prevent
bluff erosion. A court-imposed duty would be inconsistent with the legislative intent underlying
the immunity designated in Gov. Code, § 831.25. The court further held that the fact that plaintiff
sought injunctive relief rather than money damages did not enable Gov. Code, § 814 (immunities
per se do not affect a plaintiff's ability to obtain relief other than money damages), to bar the
government immunity provided under Gov. Code, § 831.25, subd. (a). Gov. Code, § 814, cannot be
applied in such a way as to circumvent either its own underlying legislative policy or that of another
section in the Tort Claims Act. (Opinion by Work, Acting P. J., with Huffman and McIntyre, JJ.,
concurring.)
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Classified to California Digest of Official Reports


(1)
Summary Judgment § 26--Appellate Review--Standard of Review.
A summary judgment is appealable under *1005  Code Civ. Proc., §§ 437c and 904. Because
a summary judgment raises only questions of law, the appellate court exercises de novo review
to determine whether the respondent has negated a necessary element of the appellant's case or
demonstrated there is no triable issue of material fact. In doing so, the appellate court views the
evidence in the light most favorable to the appellant and resolves any doubts as to granting the
motion in the appellant's favor.


(2)
Government Tort Liability § 10.6--Grounds for Relief--Immunity for Natural Condition of
Unimproved Property--State-owned Bluff Adjacent to Public Beach.
In a landowner's action against the state for an injunction to abate a nuisance and for general
damages arising from the loss of use and the diminished value of plaintiff's property caused by
erosion of a state-owned adjacent bluff, the unsolicited pedestrian traffic on the unimproved bluff,
adjacent to a public beach, did not alter the bluff's “natural condition” for purposes of the immunity
designated in Gov. Code, § 831.25, subd. (a) (government immunity for injuries caused by natural
conditions of adjacent state-owned land). Generally, conditions that occur in nature but happen to
be produced by a combination of human and natural forces are natural conditions as a matter of law,
and the bluff in the present case was no exception. The bluff erosion was occurring naturally, and
it did not lose its natural character just because human activity was one of its contributing causes.
Moreover, even if the state-owned bluff was not included in the definition of “public beach” for
purposes of the immunity under Gov. Code, § 831.21, by analogy, an adjacent bluff provides the
same benefits as a public beach. Because a beach-adjacent bluff has the same characteristics and
provides the same benefits as the beach itself, pedestrian use of the bluff should not alter its natural
character for the same reasons it does not alter the natural character of a public beach.


[See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 167.]


(3a, 3b)
Government Tort Liability § 10.6--Grounds for Relief--Immunity for Natural Condition of
Unimproved Property--State-owned Bluff Adjacent to Public Beach--State's Immunity from
Nuisance Liability.
In a landowner's action against the state alleging nuisance and seeking an injunction to abate a
nuisance, arising from the loss of use and the diminished value of plaintiff's property caused by
erosion of a state-owned adjacent bluff, the trial court properly granted summary judgment for
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the state, which was immune from nuisance liability since it was under no duty to prevent bluff
erosion. A court-imposed duty would be inconsistent with the legislative intent underlying the
immunity designated in Gov. Code, § 831.25 (government *1006  immunity for injuries caused by
natural conditions of adjacent state-owned land). The existence of an immunity precludes any duty
to abate a nuisance. Thus, a court-imposed duty to prevent the bluff's erosion by taking affirmative
measures to maintain it would have been contrary to the legislative intent behind Gov. Code,
§ 831.25. The fact that plaintiff sought nonmonetary remedies as part of his nuisance cause of
action did not change the result. Since plaintiff's nuisance action was barred, he likewise could not
establish that there was a redressable nuisance for which injunctive relief was available.


(4)
Government Tort Liability § 10.6--Grounds for Relief--Immunity for Natural Condition of
Unimproved Property--Injuries Sustained on State-owned Land and Land Adjacent.
Gov. Code, § 831.2 (government immunity for injury caused by natural condition of unimproved
public property), reflects the Legislature's intent to reconcile its desire to enable members of the
public to use and enjoy state-owned land with its concern that such use and enjoyment may impose
financial and legal burdens on the state. Gov. Code, § 831.2, absolves the state from the duty to
prevent future injuries caused by natural conditions on its land as well as the duty to compensate for
past injuries. Gov. Code, § 831.25 (government immunity for injuries caused by natural conditions
of adjacent state-owned land), is subject to the same policies as Gov. Code, § 831.2. However,
the policies behind these two provisions are similar. Both seek to relieve the state from liability
for injuries caused by natural conditions of its land; both encourage public use and enjoyment of
land, while relieving the state of the burden and expense of litigation and damages claims. Thus,
it is reasonable that the policies set forth in the Legislative Committee comment for Gov. Code, §
831.2, also apply to Gov. Code, § 831.25. Consistent with those policies, the state has no duty with
respect to property injuries and damage on adjacent land due to land failure caused by a natural
condition both before and after the injury or damage occurs.


(5)
Government Tort Liability § 10.6--Grounds for Relief--Immunity for Natural Condition of
Unimproved Property--State-owned Bluff Adjacent to Public Beach--Relief Other Than Money
Damages.
In a landowner's action against the state for an injunction to abate a nuisance, arising from the loss
of use and the diminished value of plaintiff's property caused by erosion of a state-owned adjacent
bluff, the fact that plaintiff sought injunctive relief rather than money damages did not enable Gov.
Code, § 814 (immunities per se do not affect a plaintiff's ability to obtain relief other than money
damages), to *1007  bar the government immunity provided under Gov. Code, § 831.25, subd.
(a) (government immunity for injuries caused by natural conditions of adjacent state-owned land).
Gov. Code, § 814, cannot be applied in such a way as to circumvent either its own underlying
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legislative policy or that of another section in the Tort Claims Act. The policy of Gov. Code, §
831.25, is to limit the government's legal and financial burdens with respect to injuries caused by
natural conditions of public land. In turn, the government is less inclined to discourage the public's
use and enjoyment of adjacent land. The policy of Gov. Code, § 814, is consistent with these
goals. However, Gov. Code, § 814, cannot create duties that immunity provisions guard against.
The injunctive relief plaintiff sought would have imposed financial burdens on the state that Gov.
Code, § 831.25, guards against.


COUNSEL
Law Offices of James B. Mehalick and James B. Mehalick for Plaintiff and Appellant.
Bill Lockyer, Attorney General, Pamela Smith-Steward, Chief Assistant Attorney General,
Margaret A. Rodda, Assistant Attorney General, Kristin G. Hogue and Michael D. Stump, Deputy
Attorneys General, for Defendant and Respondent.


WORK, Acting P. J.


Louis V. Schooler appeals a judgment after the trial court granted summary judgment in favor of
the State of California (the State) on his suit for injunction to abate a nuisance, costs of efforts
to abate the nuisance and general damages arising from loss of use and the diminished value of
his property caused by erosion of a state-owned adjacent bluff. He contends the court erred in
finding the unimproved bluff adjacent to a public beach is a natural condition as a matter of law for
purposes of the immunity designated in Government Code 1  section 831.25. He also contends that
with respect to the injunctive relief, any governmental immunity 2  afforded under section 831.25
is barred under section 814, which under some circumstances permits a litigant to pursue actions
against a governmental entity for nonmonetary relief. As we shall explain, Schooler's nuisance
*1008  cause of action fails as a matter of law because, on these facts, the State has no duty
to prevent the bluff erosion and his damage action is barred by the immunity of section 831.25.
Accordingly, we affirm the judgment.


1 All statutory references are to the Government Code unless otherwise specified.


2 “Immunity” or “immunities” refers to governmental immunity provisions of the Tort Claims
Act unless otherwise specified.


Factual and Procedural Background
Schooler owns a single-family residence at 629 West Circle Drive, Solana Beach, California, where
he has lived for more than 20 years. His property lies on top of a bluff, approximately 60 feet
in height, that provides lateral support for his property. At the foot of the bluff is a sandy beach,
adjacent to the Pacific Ocean. Both the bluff adjacent to Schooler's property and the beach beneath
are owned by the State. Over the course of the past 20 years, pedestrian traffic and natural elements,
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including rain, tide, wave action and wind, allegedly have eroded the bluff, compromising the
lateral support for Schooler's property.


Alleging the State failed to maintain its bluff in a safe condition, Schooler seeks compensation for
the continuous and irreparable loss, loss of use, diminution in value, reduced marketability, and
damage to improvements of his property. Schooler asserts that pedestrian traffic from persons using
the beach and activity along the bluff, including digging, have substantially damaged his property,
and the State has failed to take corrective measures to prevent or discourage this pedestrian traffic
and activity. He does not contend the State monitored or encouraged pedestrians to walk or dig on
the bluff. The State rejected the claim in its entirety.


Schooler also seeks an injunction requiring the State to abate a nuisance and for costs incurred
in connection with preliminary efforts to abate the nuisance. He contends the State's lack of
maintenance of the bluff constitutes a nuisance under Civil Code section 3479 because it creates an
unsafe condition obstructing the free use of his land and interferes with his comfortable enjoyment
of life and property. The State moved for summary judgment, asserting its immunity from both
negligence and nuisance actions pursuant to section 831.25 because its property is deemed to be
in a natural condition as a matter of law. The trial court granted the State's motion for summary
judgment on that ground.


Standard of Review
(1) A summary judgment is appealable under Code of Civil Procedure sections 437c and 904.
Because a summary judgment raises only questions of law, this court exercises de novo review to
determine whether the State has negated a necessary element of Schooler's case or demonstrated
there is *1009  no triable issue of material fact. (Reliance Nat. Indemnity Co. v.  General Star
Indemnity Co. (1999) 72 Cal.App.4th 1063, 1074 [85 Cal.Rptr.2d 627]; Southern Cal. Rapid
Transit Dist. v.  Superior Court (1994) 30 Cal.App.4th 713, 723 [36 Cal.Rptr.2d 665]; Ann M. v.
Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 673-674 [25 Cal.Rptr.2d 137, 863 P.2d 207].)
In doing so, we view the evidence in the light most favorable to Schooler and resolve any doubts
as to granting the motion in his favor. (Branco v.  Kearny Moto Park, Inc. (1995) 37 Cal.App.4th
184, 189 [43 Cal.Rptr.2d 392].)


The Unsolicited Pedestrian Traffic on the Bluff Does Not
Alter Its “Natural Condition” for Purposes of Section 831.25


(2) Schooler contends that governmental immunity granted under section 831.25, subdivision (a)
is not applicable here because the existence of occasional pedestrian traffic on the bluff alters the
property so that it no longer can be characterized as in a “natural condition.”
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Section 831.25, subdivision (a) provides: “Neither a public entity nor a public employee is liable
for any damage or injury to property ... off the public entity's property caused by land failure of any
unimproved public property if the land failure was caused by a natural condition of the unimproved
public property.” Both parties agree that the bluff constitutes unimproved public property to which
Schooler's property is adjacent.


Generally, conditions that occur in nature but happen to be produced by a combination of human
and natural forces are natural conditions as a matter of law. (Morin v. County of Los Angeles
(1989) 215 Cal.App.3d 184, 194 [263 Cal.Rptr. 479]; Tessier v. City of Newport Beach (1990)
219 Cal.App.3d 310, 314 [268 Cal.Rptr. 233]; Knight v. City of Capitola (1992) 4 Cal.App.4th
918, 928 [6 Cal.Rptr.2d 874].) In both Tessier and Morin, the courts concluded injury-causing
sandbars were natural conditions for purposes of section 831.2, 3  even though they formed due to
a combination of wave action, tides, and human activity. (Tessier, at p. 314; Morin, at p. 194.) The
courts reasoned that because sandbar formations occur in nature even in the absence of human
activity, any contributing human activity does not alter the natural character of the condition.
(Tessier, at p. 314; Morin, at pp. 190-191.)


3 Section 831.2 provides: “Neither a public entity nor a public employee is liable for an injury
caused by a natural condition of any unimproved public property, including but not limited
to any natural condition of any lake, stream, bay, river or beach.”


Even though section 831.2 is distinguishable from section 831.25, subdivision (a) in that the
former addresses the natural character of the land *1010  condition while the latter addresses the
natural character of the causes that produce land failure, the reasoning used in Tessier and Morin
is applicable here. The bluff erosion is alleged to be due to a combination of environmental factors
and human activities. Schooler agrees wind, water and wave action are separate influences that by
themselves are causing erosion. Like the sandbar formation in Tessier and Morin, the bluff erosion
is occurring naturally.


The bluff erosion does not lose its natural character just because human activity is one of its
contributing causes. The natural character of a resulting condition is ultimately derived from the
natural character of its causes. Here, in light of the factual circumstances presented, pedestrian
traffic that supplements the natural forces does not materially change the natural character of the
erosion. Thus, the human activity does not affect the natural character of the resulting condition.
Consequently, the bluff erosion is a “natural condition” as a matter of law for purposes of section
831.25, subdivision (a). 4


4 The facts of this case do not require us to address when the cloak of governmental immunity
provided by section 831.2 would not apply. That is, where on the comparative factual
continuum of causation the element of human activity would be considered primary so as
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to render the result (here, erosion) no longer natural in character. Schooler's expert simply
declares human activity was a “significant” contributing factor to the erosion, not that it was
its primary cause.


The trial court took a different approach in ruling that the bluff erosion constitutes a “natural
condition.” It held the bluff is a “natural condition” under section 831.21, subdivision (a), which
provides that public beaches are deemed to be in a natural condition as a matter of law. Even
though we need not decide whether the bluff erosion is a “natural condition” under section 831.21,
subdivision (a), we question its general applicability to this case.


Specifically, it is unclear whether the definition of “public beach” for purposes of section 831.21
includes state-owned bluffs adjacent to a public beach. Under section 831.21, subdivision (a),
public beaches are deemed to be in a natural condition as a matter of law notwithstanding the
provision or absence of public safety services such as lifeguards, police patrols and medical
services. Thus, the trial court's ruling presumes the definition of “public beach” includes state-
owned bluffs adjacent to a public beach. However, the trial court did not support its interpretation
with authority, perhaps due to the absence of a statutory definition or case law defining “public
beach” for purposes of section 831.21. Under Health and Safety Code section 115875, “ 'public
beach,' ” for purposes of the Health and Safety Code, “means any beach area used by the public for
recreational purposes that is owned, operated, or controlled by the state ... or any private person in
this state.” If we were to apply the language of *1011  Health and Safety Code section 115875 to
the Government Code, perhaps an adjacent bluff could fall under “beach area,” thereby qualifying
as part of a “public beach.” However, we need not decide whether the bluff at issue here is included
in the definition of “public beach” for purposes of section 831.21.


Even if this state-owned bluff is not included in the definition of “public beach” under section
831.21, the policy behind that section supports our finding that the bluff is in a “natural condition”
as a matter of law. Section 831.21 presumes human activity does not alter the natural character
of a public beach. Likewise, human activity should not alter the natural character of an adjacent
bluff. The Legislative Committee comment to section 831.2 provides in part: “It is desirable to
permit the members of the public to use public property in its natural condition and to provide
trails for hikers and riders ... into the primitive regions of the State. But the burden and expense of
putting such property in a safe condition and the expense of defending claims for injuries would
probably cause many public entitles [sic] to close such areas to public use.” (Legis. Com. com., 32
West's Ann. Gov. Code (1995) foll. § 831.2, p. 328.) Section 831.21 specifically affirms this policy
with respect to public beaches. In light of its intent behind section 831.2, the Legislature enacted
section 831.21 to encourage public use of beaches. Public beaches are “primitive” in that they
remain relatively unaffected by human improvements that have become part of our modern, urban
society. They enable us to escape the crowded roads and pollution of city life by providing a place
where we can hike, camp, or simply gaze at the ocean. Human activity such as pedestrian traffic
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does not remove the “primitive” qualities of public beaches as it does not diminish our ability to
escape the city and enjoy the ocean.


By analogy, an adjacent bluff provides the same benefits as a public beach. With sections 831.2 and
831.21, the Legislature intended to encourage public enjoyment of the beach for its “primitive”
qualities. An adjacent bluff possesses the same “primitive” qualities as it is untouched by modern
improvements. Moreover, it also provides a place to walk and enjoy the ocean, away from the city.
Because a beach-adjacent bluff has the same characteristics and provides the same benefits as the
beach itself, pedestrian use of the bluff should not alter its natural character for the same reasons it
does not alter the natural character of a public beach. Thus, in light of the policies behind sections
831.2 and 831.21, a state-owned bluff adjacent to a public beach should be deemed a “natural
condition” as a matter of law.


The State Is Immune from Nuisance Liability
Because It Is Under No Duty to Prevent Bluff Erosion


(3a) The State is under no duty to prevent bluff erosion. In fact, a court-imposed duty would be
inconsistent with the legislative intent underlying section 831.25. Because the existence of a duty
is an issue of law for *1012  the court, Schooler fails to raise a question of fact and summary
judgment must be affirmed. (Alcaraz v. Vece (1997) 14 Cal.4th 1149, 1156 [60 Cal.Rptr.2d 448,
929 P.2d 1239].) His alternative theory of liability—nuisance—fails because the existence of
an immunity precludes any duty to abate a nuisance. (See Cairns v. County of Los Angeles
(1997) 62 Cal.App.4th 330, 335 [72 Cal.Rptr.2d 460]; Sutton v. Golden Gate Bridge, Highway &
Transportation Dist. (1998) 68 Cal.App.4th 1149, 1164, fn. 9 [81 Cal.Rptr.2d 155].)


As stated in Mikkelsen v. State of California (1976) 59 Cal.App.3d 621, 630 [130 Cal.Rptr. 780],
“[t]o permit the effectiveness of [a governmental immunity] to depend [on] whether a cause of
action is [based] on the theory of nuisance or ... negligence would be to thwart the legislative
purpose.” Thus, a court-imposed duty to prevent the bluff erosion by taking affirmative measures to
maintain it is contrary to the legislative intent behind section 831.25. Section 831.25 relieves public
entities of the responsibility to protect adjacent properties from its land failures caused by natural
conditions. Its underlying legislative policy is revealed in the Legislative Committee comment
to section 831.2, which states: “This section provides an absolute immunity from liability for
injuries resulting from a natural condition of any unimproved public property. Thus, for example,
under this section and Section 831.4, the State has an absolute immunity from liability for injuries
resulting from natural conditions of a state park area where the only improvements are recreational
access roads (as defined in Section 831.4) and hiking, riding, fishing and hunting trails. [¶] ... It is
desirable to permit the members of the public to use public property in its natural condition and to
provide trials for hikers and riders and roads for campers into the primitive regions of the State. But
the burden and expense of putting such property in a safe condition and the expense of defending
claims for injuries would probably cause many public entitles [sic] to close such areas to public
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use. In view of the limited funds available for the acquisition and improvement of property for
recreational purposes, it is not unreasonable to expect persons who voluntarily use unimproved
public property in its natural condition to assume the risk of injuries arising therefrom as a part of
the price to be paid for benefits received.” (Legis. Com. com., 32 West's Ann. Gov. Code, supra,
foll. § 831.2, p. 328.)


(4) Section 831.2 reflects the Legislature's intent to reconcile its desire to enable members of the
public to use and enjoy state-owned land with its concern that such use and enjoyment may impose
financial and legal burdens on the State. Drafters of section 831.2 understood that the State may
be subject to substantial expense in preventing injuries caused by natural conditions before they
happen. They also foresaw the possible cost after the *1013  injuries have taken place in the form
of litigation expenses and damages claims. The comment refers to possible burdens and expenses
arising from “putting such property in a safe condition and ... defending claims for injuries.” (Legis.
Com. com., 32 West's Ann. Gov. Code, supra, foll. § 831.2, p. 328.) Thus, section 831.2 absolves
the State from the duty to prevent future injuries caused by natural conditions on its land as well
as the duty to compensate for past injuries.


Of course, the code provision at issue here is section 831.25, subdivision (a). However, section
831.25 is subject to the same policies as section 831.2. The primary difference between the
two provisions is that the former applies to injuries and damages to property caused by natural
conditions of adjacent state-owned land, while the latter applies to injuries sustained on the state-
owned land. However, the policies behind these two provisions are similar. Both seek to relieve
the State from liability for injuries caused by natural conditions of its land; both encourage public
use and enjoyment of land, while relieving the State of the burden and expense of litigation and
damages claims. Thus, it is reasonable that the policies set forth in the Legislative Committee
comment for section 831.2 also apply to section 831.25. Consistent with those policies, the State
has no duty with respect to property injuries and damage on adjacent land due to land failure caused
by a natural condition both before and after the injury or damage occurs.


(3b) Schooler argues that his claim is not contrary to the public policy behind section 831.25
because he seeks nonmonetary remedies as part of his nuisance cause of action. However, because
his nuisance action is barred, he cannot establish there is a redressable nuisance for which
injunctive relief is available.


Section 814 Does Not Prevent Schooler's Cause of Action from Failing as a Matter of Law
(5) Schooler argues that section 814 bars the immunity provided under section 831.25 because he
seeks injunctive relief, not money damages. However, it cannot be applied in such a way as to
circumvent either its own underlying legislative policy or that of another section in the Tort Claims
Act. Applying section 814 as advocated by Schooler would result in both.
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The policy behind section 814 is consistent with that of section 831.25. Section 814 provides that
immunities per se do not affect a plaintiff's ability to obtain relief other than money damages.
Courts have determined that under section 814, Government Code immunities extend only to
tort actions that seek money damages. ( *1014  Arthur L. Sachs, Inc. v. City of Oceanside (1984)
151 Cal.App.3d 315, 322 [198 Cal.Rptr. 483]; Kucharczyk v. Regents of University of California
(N.D.Cal. 1996) 946 F.Supp. 1419, 1445.) As explained in the previous section, the policy of
section 831.25 is to limit the government's legal and financial burdens with respect to injuries
caused by natural conditions of public land. In turn, the government is less inclined to discourage
the public's use and enjoyment of adjacent land. The policy of section 814 is consistent with these
goals as it does not bar any immunities with respect to tort damages. It does not resurrect legal
and financial burdens eliminated by the immunity provisions of the Tort Claims Act, including
section 831.25. Instead, section 814 applies to contractual liabilities and injunctive relief. The
Legislative Committee comment provides: “The various provisions ... determine only whether a
public entity ... is liable for money or damages.... [¶] ... This section makes clear that this statute
has no effect on the contractual liabilities of public entities .... [¶] This section also declares that the
provisions of this statute relating to liability of public entities and public employees have no effect
upon whatever right a person may have to obtain relief other than money or damages. Thus, for
example, even though Section 820.6 provides that public employees are not liable for enforcing
unconstitutional statutes, and even though public entities have a similar immunity under Sections
815 and 815.2, the right to enjoin the enforcement of unconstitutional statutes will still remain.
Under this statute as limited by this section, the appropriate way to seek review of discretionary
governmental actions is by an action for specific or preventive relief to control the abuse of
discretion, not by tort actions for damages.” (Legis. Com. com., 32 West's Ann. Gov. Code, supra,
foll. § 814, p. 163.)


Case law has repeatedly held that section 814 allows liabilities that arise out of contract. (Arthur
L. Sachs, Inc. v. City of Oceanside, supra, 151 Cal.App.3d 315, 322; Kucharczyk v. Regents of
University of California, supra, 946 F.Supp 1419, 1445.) Moreover, with respect to “relief other
than money or damages,” the type of relief covered cannot circumvent the underlying policies
behind the governmental tort liability for money damages; any “relief” allowed under section
814 cannot create duties that immunity provisions guard against. The example of equitable relief
provided by the Legislative Committee comment is the enjoinment of an unconstitutional statute.
As applied here, the enjoinment of an unconstitutional statute is not contrary to the policy behind
section 831.25; it would not create legal and financial burdens that necessarily accompany a duty
to maintain the bluff. In contrast, the injunctive relief Schooler seeks requires the State to provide
physical support for the bluff along with other measures to prevent pedestrian activity. These types
of actions impose financial burdens on the State that section 831.25 guards against.


In sum, Schooler purports to employ section 814 in a way that is contrary to its own legislative
policy as well the policy of section 831.25. Because *1015  section 814 cannot be applied to
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circumvent legislative policy, we hold that immunity afforded under section 831.25 is not barred.
Thus, under section 831.25, the State has no duty to Schooler.


Disposition
The judgment is affirmed. The State shall have costs on appeal.


Huffman, J., and McIntyre, J., concurred. *1016


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
S.D. California.


Menachen SHOVAL, Plaintiff,
v.


San Diego County Sheriff Deputy Evan SOBZAK; the County
of San Diego; and Does I through X, inclusive, Defendants.


No. 09–CV–01348–H (JMA).
|


Aug. 31, 2009.


Attorneys and Law Firms


George Weingarten, George Weingarten Attorney at Law, San Diego, CA, for Plaintiff.


Ricky R. Sanchez, San Diego, CA, for Defendants.


ORDER GRANTING MOTION TO DISMISS


MARILYN L. HUFF, District Judge.


*1  On June 23, 2009, Plaintiff Menachen Shoval filed a complaint for violation of civil rights
against Defendants San Diego Sheriff Deputy Evan Sobczak (erroneously sued as Evan Sobzak)
and the County of San Diego. (Doc. No. 1, Compl.) On July 30, 2009, Defendants filed a motion
to dismiss three causes of action in the complaint pursuant to Fed. R. Civ. Pro. 12(b)(6). (Doc. No.
2.) Plaintiff filed a response in opposition on August 17, 2009. (Doc. No. 3.)


The Court, pursuant to its discretion under Local Rule 7.1(d) (1), determines this matter is
appropriate for resolution without oral argument and submits it on the parties' papers. For the
reasons set forth below, the Court grants the Defendants' motion to dismiss.


Background


Plaintiff alleges causes of action for: (1) excessive force, unlawful detainer, unlawful arrest; (2)
municipal federal civil rights liability; (3) assault and battery in violation of California Civil
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Code 52.1; (4) assault and battery; (5) false arrest; (6) negligence; and (7) negligent supervision.
(Compl.) As the basis for these claims, Plaintiff alleges that on or about July 3, 2009, he was
lawfully on his property at the 1400 block of Mina De Oro Road in Poway, California when
Defendant Sobczak, acting under color of law as a San Diego County Sheriff Deputy, entered
Plaintiff's property. (Id. ¶¶ 4–5, 13.) Plaintiff alleges that without probable cause Sobczak falsely
detained Plainitff by placing handcuffs on him after pointing a gun at him and pulling the
trigger. (Id. ¶ 5.) Plaintiff also alleges that Sobczak assaulted and battered Plaintiff without just or
reasonable belief in the lawfulness of his actions. (Id. ¶ 5.) Plaintiff alleges that after he was placed
in handcuffs, Sobczak searched his person and thereafter released Plaintiff. (Id. ¶ 6.) Plaintiff
alleges that Sobczak's actions would not have occurred but for an official policy, decision, and
guidelines of Defendant County of San Diego that authorized and condoned the use of excessive
force on Plaintiff's person. (Id. 13.)


Defendants brought a motion to dismiss Plaintiff's second, third, and seventh causes of action
pursuant to Fed. R. Civ. Pro. 12(b)(6). Plaintiff states in his opposition that he concurs with
Defendants' request for the seventh cause of action to be dismissed, and requests that the dismissal
be without prejudice. (Doc. No. 3 at 1.)


Discussion


A motion to dismiss a complaint under Federal Rule of Civil Procedure 12(b)(6) tests the legal
sufficiency of the claims asserted in the complaint. Navarro v. Black, 250 F.3d 729, 731 (9th
Cir.2001). A complaint generally must satisfy only the minimal notice pleading requirements of
Federal Rule of Civil Procedure 8(a)(2) to evade dismissal under a Rule 12(b)(6) motion. Porter
v. Jones, 319 F.3d 483, 494 (9th Cir.2003). Rule 8(a) (2) requires that a pleading stating a claim
for relief contain “a short and plain statement of the claim showing that the pleader is entitled to
relief.” The function of this pleading requirement is to “give the defendant fair notice of what the ...
claim is and the grounds upon which it rests.” Conley v. Gibson, 355 U.S. 41, 47, 78 S.Ct. 99, 2
L.Ed.2d 80 (1957). “While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not
need detailed factual allegations, a plaintiff's obligation to provide the ‘grounds' of his ‘entitlement
to relief’ requires more than labels and conclusions, and a formulaic recitation of the elements of a
cause of action will not do.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S.Ct. 1955, 1964–
65, 167 L.Ed.2d 929 (2007). A complaint does not “suffice if it tenders ‘naked assertion[s]’ devoid
of ‘further factual enhancement.’ ” Ashcroft v. Iqbal, ––– U.S. ––––, ––––, 129 S.Ct. 1937, 1949,
173 L.Ed.2d 868 (2009) (quoting id. at 556). “Factual allegations must be enough to raise a right
to relief above the speculative level.” Twombly, 127 S.Ct. at 1965 (citing 5 C. Wright & A. Miller,
Federal Practice and Procedure § 1216, pp. 235–36 (3d ed.2004)). “All allegations of material
fact are taken as true and construed in the light most favorable to plaintiff. However, conclusory
allegations of law and unwarranted inferences are insufficient to defeat a motion to dismiss for
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failure to state a claim.” Epstein v. Wash. Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996); see also
Twombly, 127 S.Ct. at 1964–65.


A. Municipal Civil Rights Violation
*2  Plaintiff alleges in his second cause of action that senior officers of the San Diego Sheriff
Department, a division of Defendant County of San Diego, authorized, sanctioned, and ratified
each action of Sobczak and that Defendant County of San Diego failed to train or supervise
Sobczak in a reckless and/or grossly negligent manner. (Compl.¶¶ 14–15.) Plaintiff also alleges
that it was the custom or usage of the San Diego County Sheriff Department to allow its officers
to proceed without supervision and with explicit authorization to use unconstitutional means to
detain Plaintiff. (Id. ¶ 16.)


To prevail on a § 1983 complaint against a local government under Monell v. Department of
Social Services, a plaintiff must satisfy a three-part test: (1) The official(s) must have violated the
plaintiff's constitutional rights; (2) The violation must be a part of policy or custom and may not
be an isolated incident; and (3) A nexus must link the specific policy or custom to the plaintiff's
injury. 436 U.S. 658, 690–92, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). A plaintiff may establish
municipal liability based on policy or custom in one of three ways:


(1) by showing a longstanding practice or custom which constitutes the standard operating
procedure of the local government entity;


(2) by showing that the decision-making official was, as a matter of state law, a final
policymaking authority whose edicts or acts may fairly be said to represent official policy in
the area of decision or


(3) by showing that an official with final policymaking authority either delegated that authority
to, or ratified the decision of, a subordinate.


Menotti v. City of Seattle, 409 F.3d 1113, 1147 (9th Cir.2005).


The Court concludes that Plaintiff fails to state a claim for a municipal civil rights violation.
Plaintiff's complaint includes only conclusory allegations concerning a policy or custom devoid
of further factual enhancement. See Iqbal, 129 S.Ct. at 1949. Plaintiff does not allege any facts to
support holding the County of San Diego liable under one of the theories that can show a policy
or custom of a municipality. These bare bone allegations are little more than a formulaic recitation
of the elements of a municipal civil rights claim and are insufficient to raise Plaintiff's right to
relief above the speculative level. Plaintiff's allegations fail to meet the Twombly pleading standard.
Accordingly, the Court grants Defendants' motion to dismiss Plaintiff's second cause of action with
leave to amend.
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Defendants also contend that Plaintiff cannot state a claim for municipal civil rights violation
against the County because the policy Plaintiff alleges concerns a Sheriff law enforcement matter.
(Doc. No. 2 at 9.) Defendants rely on the California Supreme Court's decision in Venegas v. County
of Los Angeles, which held that a county cannot be held liable for municipal civil rights violations
when a sheriff acts for the state in conducting investigations. 32 Cal.4th 820, 11 Cal.Rptr.3d 692,
87 P.3d 1 (2004). However, Plaintiff maintains that the Ninth Circuit case Brewster v. County of
Shasta, 274 F.3d 803 (9th Cir.2001), is controlling. (Doc. No. 3 at 3.) Brewster holds that California
Sheriffs act on behalf of the county when investigating crimes and therefore can be liable under §
1983. Id. The Court concludes that Venegas does not overturn Ninth Circuit precedent on this issue
regarding a federal statute and does not control on issues of federal law. The ultimate question of
a county's § 1983 liability is one of federal law, although the inquiry is dependent on an analysis
of state law. See Brewster, 275 F.3d at 806; Streit v. County of Los Angeles, 236 F.3d 552, 560
(9th Cir.2001). Accordingly, until the Ninth Circuit addresses the issue and abrogates Brewster,
this Court is bound by Ninth Circuit precedent. Therefore, the Court denies without prejudice
Defendants' motion to dismiss Plaintiff's second cause of action on the grounds that San Diego
County Sheriffs act on behalf of the state when investigating crime.


B. Violation of California Civil Code § 52.1
*3  Plaintiff's third cause of action is for assault and battery in violation of California's Bane Act,
Civil Code § 52.1. (Compl.¶¶ 18–19.) Section 52.1 provides that any individual may institute a
civil action for damages:


[i]f a person or persons, whether or not acting under color of law, interferes
by threats, intimidation, or coercion, or attempts to interfere by threats,
intimidation, or coercion, with the exercise or enjoyment by any individual or
individuals of rights secured by the Constitution or laws of the United States, or
of the rights secured by the Constitution or laws of this state.


Cal. Civ.Code § 52.1(a)-(b).


Defendants argue that a county cannot be held liable under § 52.1 because it is not a “person”
within the meaning of the section. (Doc. No. 2 at 4–5.) However, the case Defendants cite
to support this argument, does not address the issue and in fact holds that the County of Los
Angeles was not entitled to summary adjudication on a § 52.1 cause of action based on a qualified
immunity argument. Venegas, 153 Cal.App.4th at 1246–47, 63 Cal.Rptr.3d 741. Defendants also
cite California Civil Code § 14 for their argument that the County cannot be liable under § 52.1.
(Doc. No. 2 at 5.) Section 14 states that, “the word person includes a corporation as well as a natural
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person.” Defendants have not made a sufficient showing that this definition does not encompass
California counties, especially in light of the many cases naming counties as defendants in § 52.1
causes of action. See, e.g., Venegas, 153 Cal.App.4th 1230, 63 Cal.Rptr.3d 741; Reynolds v. County
of San Diego, 84 F.3d 1162 (9th Cir.1996); Craft v. County of San Bernardino, 468 F.Supp.2d 1172
(2006); Thompson v. County of Los Angeles, 142 Cal.App.4th 154(206), 47 Cal.Rptr.3d 702.


Defendants also argue that Plaintiff's third cause of action should be dismissed because Plaintiff
does not allege that he was battered and unlawfully detained for the purpose of interfering with
one of his constitutional rights separate from that implicated by the use of force and detention.
(Doc. No. 2 at 5.) Section 52.1 requires “an attempted or completed act of interference with a
legal right, accompanied by a form of coercion.” Jones v. Kmart Corp., 17 Cal.4th 329, 334, 70
Cal.Rptr.2d 844, 949 P.2d 941 (1998). The essence of a Bane Act claim is that the defendant, by
“threats, intimidation or coercion,” tried to or did prevent the plaintiff from doing something he
or she had the right to do under the law, or to force the plaintiff to do something that he or she
was not required to do under the law. Id.; see also Austin V. v. Escondido Unified School Dist., 149
Cal.App.4th 860, 883, 57 Cal.Rptr.3d 454 (2007).


The Court grants Defendants' motion to dismiss Plaintiff's Bane Act cause of action with leave
to amend. Plaintiff's allegations in his third cause of action, which refer to his allegations in
paragraphs 2 through 8 of his first cause of action, fail to meet Rule 8(a)'s requirements of “a
short and plaint statement of the claim showing that the pleader is entitled to relief” against each
Defendant. (See Compl. ¶¶ 18–19.) From Plaintiff's complaint, it is unclear what legal right under
the Constitution or laws of the United States or under the Constitution and laws of California
Plaintiff alleges Defendants interfered with and what actions constitute Defendants' threats,
intimidation, or coercion. Without these allegations, Plaintiff's complaint fails to sufficiently put
Defendants' on notice of the claims against them.


C. Negligent Supervision
*4  Plaintiff's seventh cause of action is for negligent supervision against Defendant County of
San Diego. (Compl.¶¶ 29–34.) Plaintiff alleges that the County was responsible for the reasonable
operation and supervision of San Diego County Sheriff Officers, that the County owed a duty to the
general public, especially members that would come into contact with Sheriff Officers, and that the
County's negligent supervision allowed Sobczak to physically injure and falsely arrest Plaintiff.
(Id. ¶¶ 29–32, 57 Cal.Rptr.3d 454.) Plaintiff also alleges that the County knew or should have
known about citizen complaints against Sobczak. (Id. ¶ 33, 57 Cal.Rptr.3d 454.) Defendants argue
that this cause of action should be dismissed because negligent hiring, training, and supervising is
not a statutory theory of recovery that can be maintained against the County under the California
Tort Claims Act (“CTCA”). (Doc. No. 2 at 2.) Plaintiff concurs with Defendants' request for
dismissal of this cause of action, but asks that it be without prejudice. (Doc. No. 3 at 1.)
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The CTCA provides the exclusive scope of tort liability for government entities and employees.
Cal. Gov't Code § 810, et seq. Common law governmental tort liability was eliminated by the
CTCA. Datil v. City of Los Angeles, 263 Cal.App.2d 655, 660, 69 Cal.Rptr. 788 (1968). As a result,
public entities are only liable for any injury if a statute is found declaring them to be liable. Cal.
Gov't Code § 815; Searcy v. Hemet Unified School Dist., 177 Cal.App.3d 792, 802, 223 Cal.Rptr.
206 (1986). California courts have repeatedly held that there is no statutory basis for direct claims
against a public entity for negligent hiring and supervision practices. See Zelig v. County of Los
Angeles, 27 Cal.4th 112 (2002); de Villers v. County of San Diego, 156 Cal.App.4th 238, 252, 67
Cal.Rptr.3d 253 (2007); Munoz v. City of Union City, 120 Cal.App.4th 1077, 16 Cal.Rptr.3d 521
(2004). Plaintiff has made no effort to identify a statutory basis supporting a direct claim against the
County for Plaintiff's injuries allegedly caused by the County's generic negligence in supervising
its employees, specifically Defendant Sobczak. Accordingly, to the extent that Plaintiff's seventh
cause of action is against the County for direct liability based upon its negligent supervision of
Sobczak, the Court grants Defendants' motion to dismiss with prejudice.


Conclusion


For the reasons set forth above, the Court GRANTS Defendants' motion to dismiss Plaintiff's
second cause of action with leave to amend, Plaintiff's third cause of action with leave to amend,
and Plaintiff's seventh cause of action with prejudice. Plaintiff may file a first amended complaint
within 30 days of the date of this Order.


IT IS SO ORDERED.


All Citations


Not Reported in F.Supp.2d, 2009 WL 2780155


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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20 Cal.4th 464, 976 P.2d 223, 84 Cal.Rptr.2d 852, 99 Cal. Daily Op. Serv.
3993, 1999 Daily Journal D.A.R. 5073, 1999 Daily Journal D.A.R. 5137


Supreme Court of California


TEMPLE COMMUNITY HOSPITAL, Petitioner,
v.


THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent; SANDRA RAMOS, Real Party in Interest.


No. S049103.
May 27, 1999.


SUMMARY


A woman, who was severely burned during surgery when a medical device ignited flammable
gases, alleged a cause of action against the hospital for losing or concealing equipment and records
that were relevant to her unsuccessful personal injury action against the manufacturer of the device.
The trial court denied the hospital's motion to strike plaintiff's prayer for punitive damages, ruling
that the limitations on punitive damages contained in Code Civ. Proc., § 425.13, subd. (a), was
inapplicable to the spoliation claim. (Superior Court of Los Angeles County, No. BC127491,
Ernest George Williams, Judge.) The Court of Appeal, Second Dist., Div. Seven, No. B095847,
denied the hospital's petition for a writ of mandate.


The Supreme Court reversed the judgment of the Court of Appeal and remanded for further
proceedings. The court held that a tort cause of action will not lie against a person who is not a
party to a lawsuit but who intentionally destroys or suppresses evidence that would be relevant in
the lawsuit, and thus the court did not reach the Code Civ. Proc., § 425.13, subd. (a), issue. The
court held that the benefits of recognizing a tort cause of action (deterrence of third party spoliation
of evidence and compensation of victims of such misconduct) are outweighed by the burden to
litigants, witnesses, and the judicial system that would be imposed by potentially endless litigation
over speculative losses, and by the cost to society of promoting onerous record and evidence
retention policies. (Opinion by George, C. J., with Baxter, Chin, and Brown, JJ., concurring.
Concurring opinion by Baxter, J. (p. 478). Dissenting opinion by Kennard, J., with Mosk and
Werdegar, JJ., concurring. (p. 480).)


HEADNOTES


Classified to California Digest of Official Reports
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(1)
Torts § 1--Intentional Spoliation of Evidence by Third Party--Existence of Cause of Action.
A woman, who was severely burned *465  during surgery when a medical device ignited
flammable gases, had no cause of action against the hospital for allegedly losing or concealing
equipment and records that were relevant to her unsuccessful personal injury action against the
manufacturer of the device. As is the case with destruction of evidence by a party to an action,
a tort cause of action for intentional spoliation of evidence will not lie against a person who is
not a party to the lawsuit. The benefits of recognizing such a cause of action (deterrence of third
party spoliation of evidence and compensation of victims of such misconduct) are outweighed by
the burden to litigants, witnesses, and the judicial system that would be imposed by potentially
endless litigation over speculative losses, and by the cost to society of promoting onerous record
and evidence retention policies. Such a cause of action would involve a great degree of speculation
with respect to determining the extent to which the destruction of the evidence caused a different
result in the underlying litigation and which party suffered the most harm as a result. Such a cause
of action also would lead to jury confusion, the potential for abusive lawsuits, and the danger of
inaccurate and arbitrary verdicts. Moreover, both the plaintiff and the defendant could suffer harm
as a result of the third party's spoliation of the evidence, thereby giving rise to two claims with
potentially inconsistent or duplicative verdicts. Finally, it would be anomalous to impose liability
for intentional spoliation on a third party when such liability could not be imposed on a party to
the action.


[See 3 Witkin, Cal. Evidence (3d ed. 1986) § 1777; Flahavan et al., Cal. Practice Guide: Personal
Injury 1 (The Rutter Group 1997) 2:146 et seq.]


COUNSEL
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Petitioner.
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Ian Herzog; Douglas DeVries; Leonard Sacks; Bruce Broillet; Harvey Levine; Roland Wrinkle;
Steven Kleifield; David A. Rosen; Tony Tanke; Mary E. Alexander; David Casey; Robert
Steinberg; William Turley and Associates, William Turley and Deborah A. Walker for Consumer
Attorneys of California as Amicus Curiae on behalf of Real Party in Interest.


GEORGE, C. J.


In Cedars-Sinai Medical Center v. Superior Court (1998) 18 Cal.4th 1 [74 Cal.Rptr.2d 248, 954
P.2d 511] (Cedars-Sinai), we concluded that no tort cause of action will lie against a party to
litigation for the intentional destruction or suppression of evidence when the spoliation was or
should have been discovered before the conclusion of the litigation. This case presents a related
issue not resolved in Cedars-Sinai, namely whether a tort cause of action will lie against a person
who is not a party in a lawsuit but who intentionally destroys or suppresses evidence that would
be relevant in the lawsuit.


As we shall explain, many of the considerations that led us in Cedars-Sinai to decline to recognize
a tort cause of action for spoliation apply with equal weight when the spoliation is committed
by a third party. The doubtful benefit of the proposed tort remedy is outweighed by the prospect
of a spiral of litigation giving rise to verdicts based upon speculation. In addition, it would be
anomalous for a nonparty to be liable in damages, including punitive damages, for conduct that
would not give rise to tort liability if committed by a party. We conclude that no tort cause of action
will lie for intentional third party spoliation of evidence.


I
The present lawsuit arose out of surgery performed on January 16, 1995, on plaintiff Sandra Ramos
at Temple Community Hospital (Hospital) in Los Angeles. Anesthesiologist K. Jackson placed
Ramos under general anesthesia, and surgeon Jamshid Nazarian applied an electrocautery tool
to Ramos's right eyebrow. In her complaint in the underlying action, plaintiff alleges that the
electrocautery tool caused oxygen used in the anesthesia to ignite, causing a fire that severely
burned her face. She also alleges that Dr. *467  Nazarian's records indicate that the electrocautery
tool “failed” when a flame emerged from it, and that the flame ignited the oxygen.


Ramos alleges that her counsel made various efforts, beginning on January 23, 1995, to ensure
the preservation of evidence. Specifically, she alleges that counsel requested that Hospital and the
physicians retain the cautery instrument and “any other evidence that is relevant to causing this
severe facial injury,” and further alleges that counsel requested permission to inspect that evidence
and certain documentary evidence. Defendants, it is alleged, refused to permit inspection of the
equipment used in the surgery.
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In May 1995, Ramos filed a complaint in the Los Angeles County Superior Court, alleging tort
causes of action against Hospital, the two physicians, and various manufacturers and distributors
of medical equipment, as well as entities responsible for inspection and maintenance of medical
equipment. Plaintiff alleged four causes of action against Hospital, which included professional
malpractice, intentional and negligent spoliation of evidence, and general negligence. She also
named her treating physicians in the first three of these causes of action. The remaining causes of
action alleged various product liability, breach of warranty, and negligence claims against a number
of other defendants. These claims involved the design and maintenance of medical equipment
used in plaintiff's care. In particular, plaintiff alleged a product liability cause of action against
Valleylab, Inc., the manufacturer of the electrosurgical device used in plaintiff's surgery. The trial
court subsequently granted summary judgment in favor of Valleylab because there was no evidence
the electrosurgical device was defective, and because Valleylab had provided adequate warnings
regarding the use of the device. 1


1 We grant plaintiff's request for judicial notice to the extent it requests that we take notice of
the trial court's order granting Valleylab's motion for summary judgment. (Evid. Code, § 452,
subd. (d).) In all other respects, the parties' requests for judicial notice are denied because
the material submitted for our notice is irrelevant.


Plaintiff alleges in the cause of action for intentional spoliation that Hospital knew of the existence
of evidence such as the oxygen tank and mask, and the electrocautery tool used in the surgery,
as well as related written records, knew that these items might constitute relevant evidence in
potential litigation, knew of plaintiff's potential products liability claims, and knew that Hospital
was engaging in acts likely to cause the loss or concealment of such evidence. Plaintiff also alleges
that Hospital caused the loss or concealment of this potential evidence by failing to provide plaintiff
with timely access to this evidence, despite numerous requests by counsel, and that Hospital
disposed of the oxygen tank that was the source of the *468  explosion. Plaintiff alleged that this
conduct “caused the Plaintiff to sustain damage, namely that Plaintiff's opportunity to discover and
then prove her entitlement to compensation for injuries sustained as a result of the Accident was
substantially interfered with. Because of this lost opportunity, Plaintiff has been deprived of the
opportunity to establish her right in a judicial forum to receive reimbursement from the Defendants
for such injuries.” Plaintiff sought compensatory and punitive damages in connection with this
cause of action.


Defendant Hospital moved to strike portions of the complaint as irrelevant, particularly the
references to plaintiff's alleged attempts to obtain informal discovery before the filing of the
complaint. Defendant Hospital also moved to strike plaintiff's prayer for punitive damages in
connection with the cause of action for intentional spoliation, because of plaintiff's failure to
comply with the requirements of Code of Civil Procedure section 425.13, subdivision (a) (hereafter
section 425.13(a)), which provides that in medical malpractice actions, no claim for punitive
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damages shall be included in a complaint unless the court has determined there is a substantial
probability the plaintiff will prevail on the claim.


Plaintiff opposed the motion, contending that her second cause of action for intentional spoliation
of evidence was not subject to section 425.13(a), that there was no basis for striking other
allegations contained in the complaint, and that her allegations were sufficient to state a claim for
punitive damages in connection with the alleged intentional spoliation.


On September 5, 1995, the trial court denied Hospital's motion to strike, concluding the alleged
spoliation of evidence did not occur while Hospital was rendering professional medical services
to plaintiff, thus rendering section 425.13(a) inapplicable.


On September 21, 1995, Hospital filed a petition for writ of mandate in the Court of Appeal,
contending that the trial court had erred in determining that section 425.13(a) did not apply to
plaintiff's claim for punitive damages in connection with the cause of action alleging intentional
spoliation of evidence. Hospital sought a writ of mandate to compel respondent court to vacate
its order denying Hospital's motion to strike and to enter a new order granting the motion. The
Court of Appeal summarily denied the petition. Hospital petitioned this court for review of the
order denying writ relief, and we granted review, transferring the matter to the Court of Appeal
with directions to vacate its order and issue an alternative writ to be heard before that court.


Having issued the alternative writ, the Court of Appeal denied the petition for writ of mandate,
concluding that section 425.13(a) does not apply to the *469  intentional spoliation of evidence
alleged in the complaint. Thereafter, we granted Hospital's petition for review to decide whether
a tort cause of action should lie for intentional spoliation of evidence, and—in the event such a
tort action lies—whether section 425.13(a) applies to plaintiff's cause of action against Hospital
for intentional spoliation of evidence.


We observe that plaintiff's spoliation claim is a hybrid. She alleges that Hospital caused the loss of
evidence relevant to all her claims—those against Hospital as well as those, for example, against
Valleylab, Inc. To the extent plaintiff's spoliation claim is based upon the allegation that Hospital
intentionally destroyed or suppressed evidence relevant to plaintiff's claims against Hospital, her
claim is barred by our recent decision in Cedars-Sinai, and despite plaintiff's disagreement with the
holding in that recent case, we conclude there is no reason to reconsider it at this time. Assuming
the remainder of the claim properly may be characterized as a third party spoliation claim because it
involves spoliation of evidence relevant to plaintiff's causes of action against the other defendants,
we consider whether third party spoliation may give rise to a cause of action in tort. 2


2 As in Cedars-Sinai, supra, 18 Cal.4th 1, we decide the issue despite the circumstance that
below, the parties assumed that California tort law recognized the existence of a cause of
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action in tort for intentional spoliation of evidence. (Id., at pp. 6-7, and fn. 2.) The issue is
one of public importance, is presented by the case before us, and has been fully argued in
this court.


II
(1) In order to determine whether a tort cause of action for intentional spoliation of evidence by a
third party should be recognized, we consider first our recent decision in Cedars-Sinai, supra, 18
Cal.4th 1. In that case, although we emphasized that intentional spoliation of evidence is a “grave
affront to the cause of justice and deserves our unqualified condemnation” (id. at p. 4), we declined
to recognize a remedy in tort when the alleged intentional spoliation is committed by a party to
the underlying litigation and the spoliation has or reasonably should have been discovered before
the conclusion of the litigation. (Ibid.)


In Cedars-Sinai, supra, 18 Cal.4th 1, we weighed the benefit of recognizing the spoliation cause
of action against the burdens and costs it would impose. First, we explained that to recognize
the tort would contravene the long-standing policy of this court to limit collateral or ancillary
tort claims arising out of litigation-related misconduct. (Id. at pp. 8-11.) We emphasized that
sanctions within the original proceeding, as well as disciplinary and penal sanctions, and resort to
the legislative process, are preferable to derivative litigation. (Id. at pp. 9, 11-13.) Furthermore,
our discussion *470  recognized that even when sanctions within the lawsuit are not available, a
tort remedy may be rejected on the ground that such a remedy would produce endless derivative
litigation. For example, we pointed out that when perjury occurs in the course of the lawsuit,
“creating a false picture of the evidence before the trier of fact” and “undermin[ing] the search
for truth and fairness,” no civil action in tort will lie even if at trial the litigant is “ 'overborne by
perjured testimony.' ” (Id. at pp. 9, 11.) Similarly, we noted that no tort action is recognized for the
“concealment or withholding of evidence.” (Id. at p. 10.)


In the case of intentional spoliation of evidence by a party, we observed in Cedars-Sinai that a tort
remedy appeared of limited utility in view of the nontort remedies that may compensate injured
parties and punish and deter a party to litigation who indulges in such misconduct. First among
these remedies is the evidentiary inference permitted by Evidence Code section 413, which permits
the trier of fact to infer that evidence suppressed by a party was unfavorable to the party. (Cedars-
Sinai, supra, 18 Cal.4th at pp. 11-12.) We also pointed to discovery sanctions prescribed by Code of
Civil Procedure section 2023, disciplinary sanctions against attorneys guilty of spoliating evidence
or of participating in the suppression of evidence, and the criminal sanction for spoliation of
evidence provided by Penal Code section 135. (Cedars-Sinai, supra, 18 Cal.4th at pp. 12-13.)


Next, we observed in Cedars-Sinai that “[i]t seems likely that in a substantial proportion of
spoliation cases the fact of harm will be irreducibly uncertain.” (Cedars-Sinai, supra, 18 Cal.4th
at p. 13.) In these cases, “there will typically be no way of telling what precisely the evidence
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would have shown and how much it would have weighed in the spoliation victim's favor.” (Id. at p.
14.) The elements of causation and damages, therefore, in the continuing absence of the spoliated
evidence, would be nearly impossible to prove, and permitting a cause of action that necessarily
would be based upon speculation and conjecture could burden the courts with claims that may be
peculiarly productive of arbitrary and unreliable verdicts. (Id. at pp. 14-16.)


In addition, we pointed out that imposition of liability—including punitive damages—could cause
significant burdens disproportionate to the merit of a particular claim or to the effectiveness of the
tort remedy as a deterrent. Meritless claims easily could be brought, and the threat of liability might
cause individuals and entities to engage in unnecessary and expensive record-retention policies.
(Cedars-Sinai, supra, 18 Cal.4th at pp. 15-16.) Finally, we pointed out that if the spoliation claim
were tried concurrently with the underlying litigation, there would be “a significant potential for
jury *471  confusion and inconsistency,” whereas if the spoliation claim were brought after the
conclusion of the underlying litigation, the result would be “duplicative proceedings” involving a
“ 'retrial within a trial' ” and carrying the potential for inconsistent results. (Cedars-Sinai, supra,
18 Cal.4th at p. 16.)


In Cedars-Sinai we did not consider whether a tort remedy should be available for intentional
spoliation of evidence by third parties. Many of the considerations that influenced us in
Cedars-Sinai, however, guide us to conclude that no tort remedy should be available in such
circumstances. 3


3 As in Cedars-Sinai, supra, 18 Cal.4th 1, we are not called upon to determine whether a tort
cause of action will lie for negligent spoliation of evidence, so there is no need to discuss
recent cases cited by the parties discussing such a tort claim. (See Johnson v. United Services
Automobile Assn. (1998) 67 Cal.App.4th 626 [79 Cal.Rptr.2d 234] [negligent spoliation of
evidence]; see also Galanek v. Wismar (1999) 68 Cal.App.4th 1417 [81 Cal.Rptr.2d 236]
[legal malpractice claim based upon negligent spoliation of evidence].)


We consistently have cautioned against expanding tort liability to include litigation-related
misconduct other than malicious prosecution. (Rubin v. Green (1993) 4 Cal.4th 1187, 1199 [17
Cal.Rptr.2d 828, 847 P.2d 1044]; Silberg v. Anderson (1990) 50 Cal.3d 205, 213-214 [266 Cal.Rptr.
638, 786 P.2d 365].) Our decisions have stressed the importance of encouraging parties to make
their best effort to investigate and litigate their claims in a single proceeding, and have observed
that “[t]o allow a litigant to attack the integrity of evidence after the proceedings have concluded,
except in the most narrowly circumscribed situations, such as extrinsic fraud, would impermissibly
burden, if not inundate our justice system.” (Silberg v. Anderson, supra, 50 Cal.3d at p. 214.)
Regulatory, criminal, and disciplinary sanctions, as well as legislative measures and sanctions
available to litigants within the scope of the original lawsuit, frequently are of more utility than
tort litigation in accomplishing the goals of deterring and punishing litigation-related misconduct.
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(See Rubin v. Green, supra, 4 Cal.4th at pp. 1198-1199; Silberg v. Anderson, supra, 50 Cal.3d at
pp. 218-219; Sheldon Appel Co. v. Albert & Oliker (1989) 47 Cal.3d 863, 873-874 [254 Cal.Rptr.
336, 765 P.2d 498].)


As in the case of spoliation of evidence by a party, addressed in Cedars-Sinai, a cause of action
for third party spoliation of evidence would constitute derivative litigation in which a party to the
original lawsuit asserts that litigation-related misconduct affected the accuracy or reliability of the
first judgment. The goal of having disputes resolved in a single proceeding whose outcome is final
as to both of the parties would be undermined if a party who was disappointed in a verdict were
permitted to bring a new lawsuit against a new party, claiming that the first lawsuit would have
been won but for the new party's destruction or suppression of evidence. *472


It is not the finality of the underlying judgment itself that is threatened, either in the case of
spoliation by a party or in the case of third party spoliation. The judgment in the underlying suit
would not be vacated or overturned as a result of a subsequent tort claim for spoliation, whether
committed by a party or by another, and in both instances the alleged wrong is the spoliation—
which is not necessarily addressed in the underlying litigation. Yet in Cedars-Sinai, we pointed
with disapproval to the endless round of litigation, derivative to the first lawsuit, that would be
provoked by recognition of the spoliation tort (Cedars-Sinai, supra, 18 Cal.4th at pp. 9-11), and
recognized a need for “finality of adjudication.” (Id. at p. 10.) The same concern applies to third
party spoliation. We are reluctant to provide disappointed litigants a second opportunity to seek the
compensation they sought in the original lawsuit, even if they seek it against a party not involved in
the original lawsuit. We also are reluctant to require courts to provide a forum for parties who seek
to avoid the effect of a prior judgment by asserting that a collateral wrong improperly affected the
verdict. The spoliation tort not only would provide the disappointed litigant a second opportunity
to seek compensation, it would require retrial of the first case in order to permit the plaintiff to
demonstrate in what respect the alleged spoliation altered the outcome of the first trial. Indeed, the
matter might still continue, for spoliation in the second trial might give rise to yet a third lawsuit.


Although these considerations apply primarily to actions brought after the conclusion of the
underlying litigation, different problems occur in the event the spoliation claim were to be tried
concurrently with the underlying litigation. Such a claim would have to be alleged, as in the present
case, before discovery had disclosed whether the allegedly spoliated evidence actually had been
destroyed or whether its loss is significant. These circumstances would lead to the bringing of
premature and meritless claims—a situation that in turn might lead to later derivative claims of
malicious prosecution. Further, as we pointed out in Cedars-Sinai, concurrent litigation of the
claims would give rise to a “significant potential for jury confusion and inconsistency.” (Cedars-
Sinai, supra, 18 Cal.4th at p. 16.)
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Our desire to avoid derivative litigation is not limited to that premised upon misconduct allegedly
committed by a party to litigation. As we recognized in Cedars-Sinai, perjury by a witness, though
it distorts the factfinding process and unfairly may deprive a litigant of compensation for wrong,
is not actionable in tort. (Cedars-Sinai, supra, 18 Cal.4th at p. 9; Taylor v. Bidwell (1884) 65
Cal. 489, 490 [4 P. 491].) Similarly, a tort claim will not lie for the concealment or withholding
of evidence. (Cedars-Sinai, supra, 18 Cal.4th at p. 10.) As we stated: “ '[W]e think it is settled
beyond controversy *473  that a decree will not be vacated merely because it was obtained by
forged documents or perjured testimony.' ” (Id. at pp. 10-11.) When a party is unable to expose
perjury at trial “ 'he is without remedy. The wrong, in such case, is of course a most grievous one,
and no doubt the legislature and the courts would be glad to redress it if a rule could be devised
that would remedy the evil without producing mischiefs far worse than the evil to be remedied.
Endless litigation, in which nothing was ever finally determined, would be worse than occasional
miscarriages of justice.' ” (Id. at p. 11, italics added.)


Third party spoliation of evidence is analogous to perjury by a witness, and the same endless spiral
of lawsuits over litigation-related misconduct could ensue were we to recognize a tort cause of
action for third party spoliation. As in the case of spoliation by a party, one party unfortunately
may be deprived of critical evidence and of a defense, or remain uncompensated for an injury.
This potential injustice cannot be avoided, however, if we are to escape what we have identified
as the greater harm of subjecting parties, witnesses, and the courts to unending litigation over the
conduct and outcome of a lawsuit.


We acknowledge that perjury and spoliation are distinguishable in the sense that if perjury is
discovered before or during trial, it may be possible to expose the falsehood through cross-
examination, whereas the absence of evidence that has been suppressed by a nonparty sometimes
may foreclose a claim altogether. Nonetheless, our desire—for the benefit of litigants, witnesses,
and the courts—to avoid endless litigation makes us reluctant to permit a party who is disappointed
in the verdict in one case to have a second opportunity to obtain compensation or other relief from
a new defendant whose spoliation of evidence assertedly brought about the disappointing verdict
on the underlying claim. As noted, to the extent it is asserted that spoliation could be litigated
and compensated in one unitary action, the same potential for meritless claims and confusion of
the jury exists in third party spoliation situations as we recognized in Cedars-Sinai in the case of
spoliation by a party.


In addition, to the extent that a real problem of intentional spoliation by third parties exists, it often
will be the case that such spoliation will be exposed in the trial of the underlying action. First, in
many instances the third party spoliator actually may not be a total stranger to the litigation, for
little motivation for intentional spoliation exists when the third party is wholly divorced from the
litigation. As in the present case, defendant's action as a first party spoliator may be subject to
exposure at trial and may affect the verdict so that the plaintiff will obtain the compensation to
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which *474  he or she is entitled. Second, if the third party spoliator is acting at the behest of a
party, a negative inference may be drawn against that party (see, e.g., People v. Williams (1997) 16
Cal.4th 153, 200-201 [66 Cal.Rptr.2d 123, 940 P.2d 710]; People v. Kendall (1952) 111 Cal.App.2d
204, 213 [244 P.2d 418]; see also Nally v. Volkswagen of America, Inc. (1989) 405 Mass. 191
[539 N.E.2d 1017, 1021] [excluding testimony of expert who lost or destroyed evidence]; Katz
& Muscaro, Spoilage of Evidence-Crimes, Sanctions, Inferences, and Torts (1993) 29 Tort & Ins.
Law J. 51, 57-58), and the full panoply of discovery sanctions may apply against the party under
certain circumstances. (Code Civ. Proc., § 2025, subds. (j)(3), (o).) Finally, although a plaintiff
could not rely upon the evidentiary inference permitted by Evidence Code section 413 to prove
his or her case when spoliation is committed by a nonparty acting independently, such a plaintiff
could bring before the jury the fact that relevant evidence intentionally was destroyed by another,
in order to rebut any contention that the plaintiff's failure to produce the evidence would support an
inference that the evidence was adverse to plaintiff's cause. (See Evid. Code, § 412 [“If weaker and
less satisfactory evidence is offered when it was within the power of the party to produce stronger
and more satisfactory evidence, the evidence offered should be viewed with distrust.”].)


Another consideration that weighed heavily in Cedars-Sinai—the uncertainty of the fact of harm
arising from spoliation—is equally applicable in third party spoliation. As in the case of spoliation
of evidence by a party, in the case of third party spoliation “[i]t seems likely that in a substantial
proportion of spoliation cases the fact of harm will be irreducibly uncertain. In such cases, even if
the jury infers from the act of spoliation that the spoliated evidence was somehow unfavorable [to
a party], there will typically be no way of telling what precisely the evidence would have shown
and how much it would have weighed in the spoliation victim's favor. Without knowing the content
and weight of the spoliated evidence, it would be impossible for the jury to meaningfully assess
what role the missing evidence would have played in the determination of the underlying action.
The jury could only speculate as to what the nature of the spoliated evidence was and what effect
it might have had on the outcome of the underlying litigation.” (Cedars-Sinai, supra, 18 Cal.4th
at pp. 13-14.)


Not only the fact of injury, but also the element of causation would be an intractable element
of proof. Assuming injury, the extent to which the destruction of evidence caused a different
result in the underlying litigation frequently would be a matter of speculation, given the discretion
vested in the court and the jury. (See Federated Mut. v. Litchfield Prec. Comp. (Minn. 1990) 456
N.W.2d 434, 438.) In addition, it may be difficult to identify *475  whether the spoliation caused
damage to the defendant or to the plaintiff in the underlying litigation. When the spoliator is not
acting at the behest of a party, both parties in the underlying litigation may be victimized by the
destruction of evidence, and in the absence of the evidence it is difficult to determine which party
has been affected more adversely. We are reluctant to have courts provide compensation when it
is so difficult to determine who has suffered the loss.
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Moreover, as noted, the same potential for jury confusion and for inconsistency would ensue if
third party claims were litigated simultaneously with the original litigation, and in a separate action
there would be the same “duplicative proceedings without avoiding the potential for inconsistent
results. The spoliation action would require a 'retrial within a retrial,' for all of the evidence in the
underlying action would have to be presented again so that the spoliation jury could determine
what effect the spoliated evidence would have had in light of all the other evidence.” (Cedars-
Sinai, supra, 18 Cal.4th at p. 16.)


We observe that when our lower courts originally—and mistakenly—recognized a cause of action
for intentional spoliation of evidence by a party to litigation, they did so in large part because
they considered the cause of action to be analogous to the tort of intentional interference with
prospective economic advantage. (See Smith v. Superior Court (1984) 151 Cal.App.3d 491,
501 [198 Cal.Rptr. 829], disapproved in Cedars-Sinai, supra, 18 Cal.4th at p. 18, fn. 4.) The
potential verdict was considered to be a probable future economic benefit, and equally deserving
of protection from interference as the probable expectancy protected by the tort of intentional
interference. We note that, as in the present case, the defendant in an alleged case of interference
with prospective economic advantage is a third party to the business relationship that he or she
disrupts. Nonetheless, “[w]e have been cautious in defining the interference torts [interference with
contract and interference with prospective economic advantage], to avoid promoting speculative
claims. Thus ... we refused to recognize the cause of action in the sporting context [and we] also
refused to extend the tort to protect expectancies beyond those involved in ordinary commercial
dealings—a person's expectancy in the outcome of a government licensing proceeding is not
protected against outside interference. [Citation.]” (Pacific Gas & Electric Co. v. Bear Stearns
& Co. (1990) 50 Cal.3d 1118, 1136-1137 [270 Cal.Rptr. 1, 791 P.2d 587], italics added.) As we
have seen, the injury in the case of spoliation is speculative. A litigant's expectancy in the outcome
of litigation is peculiarly uncertain, being subject to the discretion of court and jury. Whether
interference with the prospective advantage of prevailing in a lawsuit is committed by a party to
the litigation or instead by a stranger to *476  the litigation, the claimed fact of damage—loss or
impairment of a hoped—for civil verdict—is equally speculative.


In addition, the burdens and costs of recognizing a tort remedy for third party spoliation are
considerable—perhaps even greater than in the case of first party spoliation. The same burdens
identified in Cedars-Sinai exist, namely, jury confusion and the potential for abuse in bringing the
action and for inaccurate and arbitrary verdicts, magnified by the potential for punitive damages
(see Cedars-Sinai, supra, 18 Cal.4th at p. 15), as well as the obvious burden to the judicial system,
litigants, and witnesses, inherent in derivative litigation. Beyond these burdens, in the case of third
party spoliation additional burdens arise from the circumstance that the class of potential plaintiffs
and defendants is greatly expanded. As noted, both parties in the underlying litigation may be
injured by a third party's single act of destruction of evidence, thereby giving rise to two claims with
potentially inconsistent or duplicative verdicts. In the products liability situation, for example, a
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manufacturer held partially liable for the plaintiff's injury may claim injury arising from spoliation,
while the plaintiff in the underlying litigation may claim that but for the spoliation, his or her
recovery would have been greater. In addition, although spoliation claims between parties have an
inherently limited number of potential defendants, if spoliation by nonparties were actionable in
tort, the cast of potential defendants would be much larger. We believe the broad threat of potential
liability, including that for punitive damages, might well cause numerous persons and enterprises
to undertake wasteful and unnecessary record and evidence retention practices. Medical providers,
for example, might feel constrained to retain contaminated surgical devices and byproducts of
medical procedures out of fear of liability.


We recognize that the salient distinction between first party and third party spoliation of evidence
is the disparity in sanctions available within the confines of the underlying litigation. In the
case of first party spoliation, these sanctions serve not only to deter spoliation of evidence, but
may promote compensation for the underlying injury in spite of the absence of the spoliated
evidence. The evidentiary inference permitted by Evidence Code section 413 in the case of willful
suppression of evidence by a party, as well as most discovery sanctions, ranging from issue
preclusion to dismissal, are not available when a person who is not a party to the litigation and
who is not an agent of a party intentionally has destroyed evidence.


The victim of third party spoliation, however, is not entirely helpless. Some discovery sanctions
are available to punish third party spoliation, including monetary and contempt sanctions against
persons who flout the *477  discovery process by suppressing or destroying evidence. (See Code
Civ. Proc. §§ 2020, subd. (h), 2023, subd. (b)(1),(5), 2025, subds. (j)(3), (o); see Brun v. Bailey
(1994) 27 Cal.App.4th 641, 658-659 [32 Cal.Rptr.2d 624] [reference to “any person” in statute
imposing discovery sanctions permits sanctions against nonparty].) A criminal sanction remains
available under Penal Code section 135, as are disciplinary sanctions against attorneys who may
be involved in spoliation. As we have pointed out, the victim of third party spoliation may deflect
the impact of the spoliation on his or her case by demonstrating why the spoliated evidence is
missing. (See Evid. Code § 412.) It also may be possible to establish a connection between the
spoliator and a party to the litigation sufficient to invoke the sanctions applicable to spoliation by
a party. (Code Civ. Proc. § 2025, subds. (j)(3), (o).)


We do not believe that the distinction between the sanctions available to victims of first party
and third party spoliation should lead us to employ the burdensome and inaccurate instrument of
derivative tort litigation in the case of third party spoliation. We observe that to the extent a duty
to preserve evidence is imposed by statute or regulation upon the third party, the Legislature or
the regulatory body that has imposed this duty generally will possess the authority to devise an
effective sanction for violations of that duty. To the extent third parties may have a contractual
obligation to preserve evidence, contract remedies, including agreed-upon liquidated damages,
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may be available for breach of the contractual duty. Criminal sanctions, of course, also remain
available.


If existing remedies appear limited, that may well be because third party spoliation has not
appeared to be a significant problem in our courts. After all, the nonparty who is not acting on
behalf of a party but is independently motivated to destroy evidence with the intent to interfere in
the outcome of litigation between other parties must be a rarity, perhaps because such destruction
can subject the nonparty to criminal prosecution.


Finally, our conclusion that recognition of a tort cause of action for intentional third party spoliation
would be unwarranted is strengthened by the realization how anomalous it would be to impose
such liability—including potential punitive damages—upon those spoliators who are third parties
to litigation, when we have concluded in Cedars-Sinai that tort liability for spoliation should not
be imposed upon litigants who engaged in such behavior to obtain an advantage in their own
litigation. In the present case, for example, it would be a strange outcome indeed to hold that
Hospital may not be held liable as a defendant in a tort action for destroying evidence relevant to
plaintiff's medical malpractice claim against Hospital, *478  but that it might be liable in punitive
damages as a third party for the same act of destruction, because the evidence in question also was
relevant to plaintiff's separate products liability claim against the manufacturer of the equipment.


In sum, we conclude that the benefits of recognizing a tort cause of action, in order to deter third
party spoliation of evidence and compensate victims of such misconduct, are outweighed by the
burden to litigants, witnesses, and the judicial system that would be imposed by potentially endless
litigation over a speculative loss, and by the cost to society of promoting onerous record and
evidence retention policies. 4


4 Of course, in light of our conclusion that a cause of action for intentional spoliation of
evidence by a third party does not exist, no punitive damages claim will lie with respect to
the second cause of action alleged in plaintiff's complaint, regardless whether she complied
with section 425.13(a). Accordingly, we do not consider the contentions of the parties with
respect to the applicability of that statute to the present case.


Plaintiff contends that her constitutional right of free access to the courts bars private persons from
destroying objects of potential relevance to a lawsuit, and requires that we recognize a spoliation
cause of action against nonparties as well as parties to the litigation. Plaintiff cites cases discussing
a litigant's right of access to the courts, but these opinions do not suggest that recognition of this
right requires that private persons be barred from disposing of objects that may prove to be relevant
in a lawsuit, nor that this right includes a constitutional right to hold the offending private party
accountable under common law tort principles for its destruction of evidence. We are unaware of
any authority investing parties to litigation with a constitutional right to sue other private persons
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in a common law tort action for interference with the party's ability to prevail in a lawsuit. (See,
e.g., Werner v. Southern Cal. etc. Newspapers (1950) 35 Cal.2d 121, 125-126 [216 P.2d 825, 13
A.L.R.2d 252].) 5


5 Plaintiff's reference to a potential violation of 42 United States Code section 1985(2) is
misplaced because plaintiff, in her complaint, made no attempt to allege a violation of that
provision.


III
We reverse the judgment of the Court of Appeal denying the petition for writ of mandate and
remand the cause to the Court of Appeal for further proceedings consistent with this opinion.


Baxter, J., Chin, J., and Brown, J., concurred.
BAXTER, J.
I concur fully in the majority's conclusion that there is no tort cause of action for intentional
“third party” spoliation of evidence, and I *479  have signed the majority opinion. I withheld
my signature and approval from the majority's related opinion in Cedars-Sinai Medical Center
v. Superior Court (1998) 18 Cal.4th 1 [74 Cal.Rptr.2d 248, 954 P.2d 511] (Cedars-Sinai), even
though I was similarly sympathetic to the substantive views expressed there.


As my concurring opinion in Cedars-Sinai made clear, my refusal to sign the majority opinion in
that case was based on procedural considerations. Similar procedural concerns are present here. I
therefore write separately to explain why I have taken a different action here than there.


In an opinion signed by six members of the court, Cedars-Sinai declined to recognize a tort cause
of action for intentional “first party” spoliation of evidence. The majority reached the foregoing
issue even though it was raised for the first time in the petition for review, and even though the only
question litigated and decided in the lower courts was whether a punitive damages claim could be
stated under Code of Civil Procedure section 425.13, subdivision (a) (section 425.13(a)). 1


1 Code of Civil Procedure section 425.13(a) states in pertinent part, “In any action for damages
arising out of the professional negligence of a health care provider, no claim for punitive
damages shall be included in a complaint or other pleading unless the court enters an order
allowing an amended pleading that includes a claim for punitive damages to be filed. The
court may allow the filing of an amended pleading claiming punitive damages on a motion
by the party seeking the amended pleading and on the basis of the supporting and opposing
affidavits presented that the plaintiff has established that there is a substantial probability
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that the plaintiff will prevail on the claim pursuant to Section 3294 of the Civil Code.” All
further unlabeled statutory references are to the Code of Civil Procedure.


Writing separately in Cedars-Sinai, I indicated that I did not necessarily disagree with the majority
insofar as it declined to recognize the proposed tort on the ground its disadvantages far outweighed
any benefits. However, I concluded that I could not vote on the substantive question addressed by
my colleagues in that case because it was not “properly before the court.” (18 Cal.4th 1, 18 (conc.
opn. of Baxter, J.).) I was concerned, among other things, that by exercising its discretion to decide
an issue not previously raised in the case, this court might mistakenly be seen as excusing litigants
in future cases “from compliance with applicable procedural rules” dictating a contrary result. (Id.
at p. 21 (conc. opn. of Baxter, J.).) Such threshold objections were considered—and rejected—in
Cedars-Sinai for reasons set forth in the majority opinion. (Id. at pp. 5-7.)


Here, the question whether to recognize intentional third party spoliation is presented under
procedural circumstances similar to those at issue in Cedars-Sinai, supra, 18 Cal.4th 1.
Specifically, lower court proceedings *480  focused on whether the requirements for pleading
a punitive damages claim against defendant, a health care provider, had been met under section
425.13(a). Although the viability of a spoliation tort was not seriously litigated by the parties until
they filed briefs in this court, the majority chooses to address the question for reasons similar to
those used to overcome my procedural objections in Cedars-Sinai, supra, 18 Cal.4th 1, 5-7. (Maj.
opn., ante, at p. 469, fn. 2.) 2


2 I note that defendant suggested in the Court of Appeal that if section 425.13(a) did not
apply to the punitive damages claim appended to plaintiff's cause of action for intentional
spoliation, then “it is time to reexamine the 'tort' of spoliation.” This passing reference
appeared in the reply brief filed in support of defendant's petition for a writ of mandate, and
was not addressed by the Court of Appeal in the opinion currently under review.


On the one hand, nothing in the present case leads me to reconsider or disavow the views expressed
in my concurring opinion in Cedars-Sinai. I continue to believe that this court should generally
avoid “reaching out” to decide questions not raised or resolved in the lower courts. (18 Cal.4th
1, 20 (conc. opn. of Baxter, J.).)


On the other hand, I recognize that this argument was rejected by a majority of the court in Cedars-
Sinai for reasons which, if persuasive there, apply with equal force here. To withhold my vote
on the merits in the present case would thus serve little purpose. Indeed, to formally adhere to
the procedural stance I took in Cedars-Sinai would prevent me, once again, from participating in
a significant legal question which all of my colleagues are determined to decide, and which the
majority resolves in a particularly compelling fashion.


For the foregoing reasons, I have signed the attached majority opinion.
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KENNARD, J.,
Dissenting.—During surgery, a young woman is severely burned when a medical device ignites
flammable gases that have collected under the surgical drapes. Alleging that a defect in the
medical device caused the accident, she sues the device's manufacturer to obtain compensation
for her injuries, but someone other than the manufacturer destroys the device. Without the device,
she cannot prove that it was defective, and the trial court grants summary judgment for the
manufacturer. If the device was intentionally destroyed to prevent the young woman from winning
her lawsuit against the manufacturer, does she have any recourse against the person who purposely
sabotaged her lawsuit by destroying the medical device? The majority says she has no remedy and
her injuries must remain uncompensated.


I disagree. I would recognize a narrowly drawn tort remedy for the intentional destruction of
evidence by someone not a party to the underlying *481  cause of action to which the evidence is
relevant, when the evidence is destroyed with the intent of affecting the outcome of the underlying
action.


I


At issue here is only plaintiff's cause of action for intentional third party spoliation, that is, the
intentional destruction or suppression of evidence by someone not a party to the underlying cause
of action to which the evidence is relevant. In Cedars-Sinai Medical Center v. Superior Court
(1998) 18 Cal.4th 1 [74 Cal.Rptr.2d 248, 954 P.2d 511] (Cedars-Sinai), this court declined to create
a tort remedy for intentional first party spoliation of evidence, that is, the intentional destruction
of evidence by a party to the underlying cause of action to which the evidence is relevant. What
we said in Cedars-Sinai regarding the process this court uses in deciding whether to recognize a
new tort is relevant here as well.


“In considering whether to create a tort remedy ..., we begin with certain general principles of
tort law. 'A tort, whether intentional or negligent, involves a violation of a legal duty, imposed by
statute, contract or otherwise, owed by the defendant to the person injured.' (5 Witkin, Summary
of Cal. Law (9th ed. 1988) Torts, § 6, p. 61 [original italics].) At issue here is whether to impose on
parties to a lawsuit a duty to avoid the intentional destruction of evidence relevant to the lawsuit.
As we have stated, the concept of duty ' ”is a shorthand statement of a conclusion, rather than
an aid to analysis in itself.“ ' (Dillon v. Legg (1968) 68 Cal.2d 728, 734 [69 Cal.Rptr. 72, 441
P.2d 912, 29 A.L.R.3d 1316].) It is ' ”only an expression of the sum total of those considerations
of policy which lead the law to say that the particular plaintiff is entitled to protection.“ ' (Ibid.)
Thus, we must examine and weigh the relevant 'considerations of policy' that favor or oppose a
tort remedy ....” (Cedars-Sinai, supra, 18 Cal.4th 1, 8.)
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In beginning this analysis, it is important to keep in mind that “[t]he intentional destruction
of evidence is a grave affront to the cause of justice and deserves our unqualified
condemnation.” (Cedars-Sinai, supra, 18 Cal.4th 1, 4.) As is true of intentional first party
spoliation, intentional third party spoliation increases the risk of an erroneous decision on the
merits of the cause of action. Destruction of evidence can also increase the costs of litigation as
parties attempt to reconstruct the destroyed evidence or to develop other evidence, which may be
less accessible or less persuasive. Thus, there is no doubt that third party spoliation is the sort of
injury for which tort law ordinarily would provide a remedy. (See Civ. Code, § 1714; Rest.2d Torts,
§ 870 [“One who intentionally causes injury to another is subject to liability to the other for that
injury, if his conduct is generally culpable and not justifiable under the circumstances.”].) *482


In Cedars-Sinai, supra, 18 Cal.4th 1, this court found three factors determinative in deciding not
to create a tort remedy for first party spoliation: existing nontort remedies for first party spoliation
were strong and effective; those existing nontort remedies worked to compensate spoliation victims
for the losses caused by first party spoliation; and a tort remedy for first party spoliation would
threaten the finality of litigation. Thus, the additional benefits of a tort remedy were not great while
its burdens were significant. In the case of intentional third party spoliation, however, all of these
factors weigh in favor of recognizing a tort remedy.


A. Availability and Deterrent Effect of Existing Nontort Remedies


Central to this court's decision in Cedars-Sinai, supra, 18 Cal.4th 1, not to recognize a tort remedy
for intentional first party spoliation of evidence was the availability of nontort remedies for that
misconduct. First party and third party spoliation, however, differ significantly with respect to the
availability and deterrent effect of existing nontort remedies.


As we pointed out in Cedars-Sinai, supra, 18 Cal.4th 1, 11-13, those injured by first party
spoliation have a broad range of nontort remedies available against the spoliator. Probably the most
potent of these are the evidentiary inference that the spoliated evidence was adverse to the spoliator
(Evid. Code, § 413) and the sanctions of section 2023 of the Code of Civil Procedure. The latter
include: monetary sanctions; contempt sanctions; issue sanctions ordering that designated facts
be taken as established or precluding the offending party from supporting or opposing designated
claims or defenses; evidence sanctions prohibiting the offending party from introducing designated
matters into evidence; and terminating sanctions that include striking part or all of the pleadings,
dismissing part or all of the action, or granting a default judgment against the offending party.


Nontort remedies for third party spoliation are much more limited, as the majority grudgingly
admits. The evidentiary inference of Evidence Code section 413 and most of the sanctions of
Code of Civil Procedure section 2023 just mentioned cannot be used at all against a third party
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spoliator, for they are available only against a party to the underlying lawsuit. (See Code Civ.
Proc., § 2023, subd. (b)(2) [issue sanctions available only against party], (3) [evidence sanctions
available only against party], and (4) [terminating sanctions available only against party]; Evid.
Code, § 413 [evidentiary inference available only against party].) Only monetary and contempt
discovery sanctions are even potentially available against a third party spoliator, and even these
are further restricted by the limitation of section 2023 to “conduct that is a misuse of the discovery
process.” ( *483  Code Civ. Proc., § 2023, subd. (a).) It is doubtful whether instances of third party
spoliation occurring before any party has made a formal discovery request can be characterized
as misuses of the discovery process. Likewise, the criminal prohibition against the destruction of
evidence, Penal Code section 135, applies only when a person destroys evidence “knowing [it] ...
is about to be produced in evidence upon any trial, inquiry, or investigation ...”; it is therefore
similarly doubtful whether it would apply to evidence destroyed by a nonparty before any request
for its production.


Because the nontort remedies for third party spoliation, unlike those for first party spoliation, are
not strong and effective deterrents, this factor weighs heavily in favor of recognizing a tort remedy
for third party spoliation.


B. Compensation of the Spoliation Victim Under Existing Nontort Remedies


Tort law seeks not only to deter wrongful conduct but also to compensate those injured by such
conduct. The nontort remedies for third party spoliation do not, however, compensate the victim
for the harm caused by the destruction of evidence, unlike the nontort remedies for first party
spoliation. The evidentiary inference and discovery sanctions available in first party spoliation
cases compensate for the harm of spoliation by making it more probable that the spoliation victim
will prevail on the merits of the underlying lawsuit even without the spoliated evidence. By
contrast, the nontort remedies for third party spoliation do not increase the spoliation victim's
likelihood of prevailing on the underlying lawsuit, nor do they otherwise ameliorate the harm to
the spoliation victim. Thus, when third party spoliation does occur the harm to the victim will
generally go uncompensated. This is a crucial distinction between first party spoliation and third
party spoliation, and it is another very strong reason for recognizing a tort remedy in intentional
third party spoliation cases.


C. Public Policy Favoring the Finality of Judgments


Also weighing in favor of recognizing a tort remedy for third party spoliation is the harmony
between a tort remedy and the principle that judgments should be final and should not be subject
to direct or collateral attack or relitigation once all appeals are exhausted. We refused in Cedars-
Sinai, supra, 18 Cal.4th 1, to recognize a tort remedy for intentional first party spoliation in large
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measure because such a remedy would amount to a collateral attack on the validity of the judgment
on the cause of action to which the evidence was relevant. In an instance of first party spoliation,
the *484  spoliator and the spoliation victim are opposing parties in relation to that underlying
cause of action; a first party spoliation tort remedy would effectively require the spoliation victim
and the spoliator to relitigate the underlying cause of action. (Id. at pp. 8-11.) If the spoliator were
found liable in damages to the spoliation victim and were forced to pay the difference between
the amount of its actual liability in the underlying action and the amount of liability the trier of
fact would have imposed had the spoliated evidence been available, the practical effect of the
spoliation action would be to upset the judgment in the underlying action and replace it with a new
determination of liability between the parties to that action.


That concern is absent here, because tort liability for third party spoliation does not pose a threat
to the finality of adjudication. Nothing in the policy favoring finality of adjudication prevents
different parties from litigating the same issue in different proceedings. A third party spoliator
by definition is not a party to the underlying cause of action to which the spoliated evidence is
relevant, and the spoliator has not litigated with the spoliation victim any issue relating to that
evidence or to the underlying cause of action. Any judgment against the third party spoliator would
not alter the previous determination of liability between the spoliation victim and the spoliation
victim's opponent in the underlying action. A tort remedy would therefore have no effect, either
formally or practically, on the judgment rendered on the cause of action to which the spoliated
evidence was relevant and would not clash with the public policy favoring finality of adjudication.


II


Because of the limited and noncompensatory nature of the available nontort remedies and the
absence of any conflict with the finality of judgments, I would recognize a narrowly drawn
tort remedy for intentional third party spoliation. Furthermore, because I would limit liability to
spoliation done with the intent of harming the spoliation victim's ability to bring or defend against
a legal claim, a tort remedy would not impose a general duty on all persons to preserve everything
that may be of relevance to the lawsuit of another, as I explain below.


One principle underlying our tort system is that the circumstances in which it imposes liability
and the extent of liability it imposes must be reasonably foreseeable, making it possible for those
subject to it to shape their conduct to avoid causing injury and incurring the cost of liability.
Ordinarily, one can in any given set of circumstances identify without too much trouble the harm
that tort law seeks to prevent, the potential class of victims who would be harmed, and the potential
pathways of causation of *485  the harm. Using this information, one can identify the conduct
that will efficiently avoid the harm or reduce the risk of its occurrence.
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To ensure that tort liability for third party intentional spoliation of evidence complies with the
principle that the circumstances of liability should be foreseeable, I would require the following: It
should not be sufficient that the spoliator merely intend to cause the act of spoliation. The spoliator
must intend that the act of spoliation affect the outcome of the underlying cause of action to which
the evidence is relevant; otherwise stated, the spoliator must intend to harm the spoliation victim's
ability to bring or defend against a legal claim.


Because of this intent requirement, there would be no liability if the missing evidence simply
has been discarded or misplaced in the ordinary course of events. “Many corporations and other
entities, for example, have document retention policies under which they destroy at stated intervals
documents for which they anticipate having no further need. (See Willard v. Caterpillar, Inc.
[(1995)] 40 Cal.App.4th 892, 919-924 [48 Cal.Rptr.2d 607]; Akiona v. U.S. (9th Cir. 1991) 938 F.2d
158, 161; Lewy v. Remington Arms Co., Inc. (8th Cir. 1988) 836 F.2d 1104, 1111-1112; Fedders
& Guttenplan, Document Retention and Destruction: Practical, Legal and Ethical Considerations
(1980) 56 Notre Dame L.Rev. 5, 7, 11-17, 53-55.)” (Cedars-Sinai, supra, 18 Cal.4th 1, 15.) Routine
destruction alone would not subject a nonparty to liability for spoliation.


In addition, I agree with defendant hospital that, to reduce uncertainty in the fact of harm, the
underlying action should be resolved before the spoliation victim may proceed with an intentional
third party spoliation claim. More specifically, I would require that the spoliation victim must have
prosecuted the underlying action to a conclusion on the merits or to a settlement. This reduces
the speculativeness of the spoliation tort remedy, for if the underlying cause of action were never
brought or was still pending, the trier of fact in the spoliation action would have to decide not only
what the nature of the spoliated evidence would have been, but what other evidence and what legal
theories would have been put forth by the parties at a future trial or other proceeding and what
the outcome of that future trial or proceeding would have been. (See Federated Mut. v. Litchfield
Prec. Comp. (Minn. 1990) 456 N.W.2d 434, 439 [“resolution of a plaintiff's underlying claim is
necessary to demonstrate actual harm and prevent speculative recovery in a spoliation action”].) I
agree with plaintiff that resolution of the case by settlement seems adequate for these purposes, for
in these circumstances the settlement amount is a reasonable proxy for the litigation value of the
underlying action given the absence of the spoliated evidence, and the *486  settlement process is
an adequate incentive for the parties to the underlying action to ferret out other evidence in support
of their positions.


Applying to this case my conclusion that we should recognize a tort remedy for intentional third
party spoliation of evidence, I would hold that plaintiff's complaint fails to plead adequately such
a cause of action. Specifically, plaintiff has not adequately alleged that defendant acted with the
intent to harm plaintiff's prospects in its litigation against third parties. I would remand the action
and instruct the trial court to give plaintiff an opportunity to attempt to plead an intentional third
party spoliation cause of action, for “fairness demands that plaintiff be given an opportunity to give
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that issue her best shot.” (Williams v. State of California (1983) 34 Cal.3d 18, 28 [192 Cal.Rptr.
233, 664 P.2d 137].)


III


The majority's reasons for not recognizing a tort remedy for intentional third party spoliation do
not withstand scrutiny.


The majority begins by stating that our case law disfavors “derivative” litigation arising out of
events occurring in a previous lawsuit. Our case law, however, is more accurately described as
disfavoring derivative litigation only if effective nontort remedies exist to vindicate the injured
party's interests. The majority relies on discussions in three cases that generally point out the costs
of derivative litigation; in each case, this court concluded that the litigation-related misconduct
alleged by the plaintiff (false statements made in the course of litigation, improper solicitation of
clients, filing frivolous litigation) were problems that had adequate existing remedies available,
often within the underlying litigation in which the misconduct occurred. (See Rubin v. Green
(1993) 4 Cal.4th 1187 [17 Cal.Rptr.2d 828, 847 P.2d 1044]; Silberg v. Anderson (1990) 50 Cal.3d
205 [266 Cal.Rptr. 638, 786 P.2d 365]; Sheldon Appel Co. v. Albert & Oliker (1989) 47 Cal.3d
863 [254 Cal.Rptr. 336, 765 P.2d 498].) Here, as I have described above, there are no strong and
effective nontort remedies for intentional third party spoliation that will either substantially deter
such spoliation or compensate the victim when it does occur.


The majority then turns to the related policy of finality in adjudication. It asserts that a tort remedy
for third party spoliation threatens finality of adjudication just as much as a tort remedy for first
party spoliation would. Not so. As I have explained above, in the case of third party spoliation
there has been no prior adjudication between the spoliation victim and the third party spoliator
relating to the spoliated evidence. *487


The majority tries to analogize third party spoliation to third party perjury, claiming that because
there is no remedy for the latter there should be no remedy for the former. But, as the majority
acknowledges, the situations are dissimilar, because the perjurer must testify in the underlying
action and give a version of the events in question. The perjurer's account may be impeached by
cross-examination or by other testimony or evidence. Successful impeachment can powerfully
affect the jury's ultimate conclusion as to what happened, thus giving the victim of the perjury
a means within the underlying action of counteracting the effect of the perjury. In addition, the
prospect of cross-examination and impeachment at trial is a deterrent to perjury.


But the spoliation victim is unable to similarly counteract in the trial of the underlying action
the effects of third party spoliation. Unlike perjured testimony, destroyed evidence is not a false
version of events presented to the jury that the spoliation victim can disprove. Destroyed evidence
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is a nullity so far as the jury is concerned; evidence that does not exist cannot be presented to the
jury and plays no role in its deliberations.


Moreover, the Legislature has decided there can be no civil cause of action for perjury by enacting
Civil Code section 47, which immunizes statements made in judicial proceedings from civil
liability. (Silberg v. Anderson, supra, 50 Cal.3d 205, 218.) There is no similar legislative immunity
for the intentional spoliation of evidence.


Nor would a tort remedy for intentional third party spoliation create “endless” litigation, as the
majority hyperbolically puts it. It would create a single lawsuit between the spoliation victim and
the spoliator.


The majority also maintains that we should reject a tort remedy for intentional third party spoliation
because it will often be uncertain whether and to what extent an act of spoliation might have
affected the outcome in the underlying cause of action and thereby caused harm to the spoliation
victim. But there is nothing unique about third party spoliation in its potential for uncertainty in the
fact or extent of harm, for almost every tort can present the same uncertainty. It is for this reason that
causation and resulting harm are elements of every tort. They provide sufficient protection against
uncertain claims in the context of other torts, and there is no reason to expect that they will not do
so in the case of third party spoliation as well. This court has never refused to recognize a cause
of action simply because a party may have difficulty in proving its elements. And, as discussed
above, requiring the spoliation victim to prosecute the underlying action to settlement or judgment
as I propose further reduces the speculativeness of the harm caused by the spoliation. *488


Moreover, in legal malpractice cases our law similarly requires the plaintiff to put on a “trial within
a trial”—a retrial of the underlying action in which the malpractice occurred requiring the plaintiff
to show that, but for the malpractice, the outcome of the underlying action would have been
different. (United Community Church v. Garcin (1991) 231 Cal.App.3d 327, 334 [282 Cal.Rptr.
368].) “For example, when the error relates to the failure to offer or exclude evidence in the
underlying action, the trier of fact must decide the effect of the absence or presence of the evidence
and then decide what the 'new' result should have been.” (4 Mallen & Smith, Legal Malpractice (4th
ed. 1996) Litigation, § 32.1, p. 128.) This method has proven feasible and workable in malpractice
cases, and there is no reason to suppose it would not work here as well. (See Mattco Forge, Inc.
v. Arthur Young & Co. (1997) 52 Cal.App.4th 820, 834 [60 Cal.Rptr.2d 780] [trial within a trial is
“the most effective safeguard yet devised against speculative and conjectural claims”].)


The majority also asserts that a tort remedy would impose great burdens on businesses to preserve
every document and item that might possibly turn out to have some marginal evidentiary value
in someone's lawsuit someday. The limited duty I would recognize bears no resemblance to
the majority's overwrought speculation. It would not require individuals and entities to preserve
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everything they possess for possible use in unknown litigation by strangers, only to refrain from
destroying evidence with the intent of harming another's litigation prospects.


Nor is the majority correct that it is a rarity for someone other than a party to have an incentive to
destroy evidence to alter the outcome of a lawsuit. For example, an indemnity agreement between
a party to the lawsuit and third party may give the indemnitor an economic incentive to destroy
evidence unfavorable to its indemnitee if it is an indemnitor of the defendant in the underlying
action and will be liable for any judgment against the defendant, or if it is an indemnitor of the
plaintiff and will be liable for the plaintiff's damages unless the defendant is found liable.


Finally, the majority asserts that it would be anomalous to recognize a tort remedy for intentional
third party spoliation when we have refused to do so for intentional first party spoliation. As I have
explained, however, there are good reasons for the difference, principally the nontort remedies
available in the case of intentional first party spoliation that are not available in the case of
intentional third party spoliation.


Conclusion


“The law of torts is anything but static, and the limits of its development are never set. When it
becomes clear that the plaintiff's interests are entitled *489  to legal protection against the conduct
of the defendant, the mere fact that the claim is novel will not of itself operate as a bar to the
remedy.” (Prosser & Keeton on Torts (5th ed. 1984) Introduction, § 1, p. 4.)


As the majority agrees, the intentional spoliation of evidence is a “ 'grave affront to the cause
of justice' ” that deserves “ 'unqualified condemnation.' ” (Maj. opn., ante, at p. 469, quoting
Cedars-Sinai, supra, 18 Cal.4th 1, 4.) It is clear that the interests of the spoliation victim are
entitled to legal protection, for, as I have explained, intentional third party spoliation is not the
“rare case” (Cedars-Sinai, supra, 18 Cal.4th 1, 4) in which the existence of adequate nontort
remedies makes it inappropriate to recognize a tort remedy for intentional wrongdoing. There are
no strong and effective nontort remedies that would significantly deter third party spoliation, or
that would compensate the victim for the loss caused by the spoliation. In particular, the evidentiary
inference of Evidence Code section 413 and most of the discovery remedies of Code of Civil
Procedure section 2023 are not available in cases of intentional third party spoliation. By contrast,
a tort remedy for intentional third party spoliation would deter acts of third party spoliation and
compensate for those acts when they occur. Accordingly, unlike the majority, I would recognize a
narrowly crafted tort remedy for intentional third party spoliation of evidence, limited to cases in
which the spoliator destroys the evidence with the intent of harming the spoliation victim's ability
to bring or defend against a legal claim.


Mosk, J., and Werdegar, J., concurred. *490
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57 Cal.4th 197
Supreme Court of California


TODAY'S FRESH START, INC., Plaintiff and Respondent,
v.


LOS ANGELES COUNTY OFFICE OF EDUCATION et al., Defendants and Appellants.
Today's Fresh Start, Inc., Plaintiff and Appellant,


v.
Los Angeles County Office of Education et al., Defendants and Respondents.


No. S195852
|


July 11, 2013.


Synopsis
Background: Charter school petitioned for writ of administrative mandate challenging county
board of education decision revoking its charter. The Superior Court, Los Angeles County, No.
BS112656, James C. Chalfant, J., granted charter school's motion for judgment. County board of
education and office of education appealed, and the Court of Appeal reversed. The Supreme Court
granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Werdegar, J., held that, as matters of first impression:


[1] board of education did not have a financial interest in outcome of process which violated charter
school's due process rights;


[2] fact that boards of education adjudicated charter revocations did not violate due process;


[3] overlap between office of education, which conducted charter school revocation investigation,
and board of education, which adjudicated the revocation proceeding, did not result in actual bias;


[4] statutory procedure which required the chartering authority to “hold a public hearing” did not
require formal evidentiary hearing; and


[5] office of education was not constitutionally required to formally present evidence at a
prerevocation hearing.
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Affirmed.


Today's Fresh Start, Inc. v. Los Angeles County Office of Educ., 128 Cal.Rptr.3d 822, superseded.


Procedural Posture(s): On Appeal; Petition for Discretionary Review; Review of Administrative
Decision; Motion to Enter Judgment.


West Headnotes (41)


[1] Constitutional Law Duration and timing of deprivation;  pre- or post-deprivation
remedies
Both the federal and state Constitutions compel the government to afford persons due
process before depriving them of any property interest. U.S.C.A. Const.Amend. 14; West's
Ann.Cal. Const. Art. 1, § 7.


10 Cases that cite this headnote


[2] Constitutional Law Notice and Hearing
The essence of due process is the requirement that a person in jeopardy of serious loss be
given notice of the case against him and opportunity to meet it. U.S.C.A. Const.Amend.
14; West's Ann.Cal. Const. Art. 1, § 7.


19 Cases that cite this headnote


[3] Constitutional Law Notice and Hearing
The opportunity to be heard must be afforded at a meaningful time and in a meaningful
manner in order to comport with due process. U.S.C.A. Const.Amend. 14; West's Ann.Cal.
Const. Art. 1, § 7.


10 Cases that cite this headnote


[4] Constitutional Law Impartiality
Whenever due process requires a hearing, the adjudicator must be impartial. U.S.C.A.
Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


4 Cases that cite this headnote
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[5] Constitutional Law Factors considered;  flexibility and balancing
The function of legal process, as that due process concept is embodied in the Constitution,
and in the realm of factfinding, is to minimize the risk of erroneous decisions. U.S.C.A.
Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


1 Case that cites this headnote


[6] Constitutional Law Factors considered;  flexibility and balancing
Because of the broad spectrum of concerns to which the term “due process” must apply,
flexibility is necessary to gear the process to the particular need; the quantum and quality
of the process due in a particular situation depend upon the need to serve the purpose of
minimizing the risk of error. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1,
§ 7.


3 Cases that cite this headnote


[7] Constitutional Law Factors considered;  flexibility and balancing
When analyzing challenges to the sufficiency of proceedings under the state due process
clause, the court considers the private interest affected, the risk of erroneous deprivation,
and the government's interest; in addition, the court may consider the dignitary interest
in informing individuals of the nature, grounds, and consequences of the action and in
enabling them to present their side of the story before a responsible government official.
West's Ann.Cal. Const. Art. 1, § 7.


21 Cases that cite this headnote


[8] Constitutional Law Factors considered;  flexibility and balancing
Dignitary interests play a role in considering the sufficiency of proceedings under the state
due process clause only when the rights of natural persons are at stake. West's Ann.Cal.
Const. Art. 1, § 7.


4 Cases that cite this headnote


[9] Constitutional Law Factors considered;  flexibility and balancing
The dignity factor of the analysis of the sufficiency of proceedings under the state due
process clause plays no role where due process rights are asserted by an entity rather than
an individual. West's Ann.Cal. Const. Art. 1, § 7.
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7 Cases that cite this headnote


[10] Constitutional Law Hearings and adjudications
The requirements of due process extend to administrative adjudications. U.S.C.A.
Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


3 Cases that cite this headnote


[11] Constitutional Law Impartiality
Constitutional Law Hearings and adjudications
The bar against financially interested adjudicators applies with as much force to
administrative adjudicators as to judicial officers; in many other respects, however,
administrative hearings need not be conducted with the same rigor demanded of judicial
proceedings. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


[12] Constitutional Law Hearings and adjudications
Due process allows more flexibility in administrative process than judicial process.
U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


1 Case that cites this headnote


[13] Constitutional Law Rights, Interests, Benefits, or Privileges Involved in General
The first inquiry in every due process challenge is whether the plaintiff has been deprived
of a protected interest in property or liberty; only after finding the deprivation of a
protected interest does the court look to see if the State's procedures comport with due
process. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


14 Cases that cite this headnote


[14] Constitutional Law Protections Provided and Deprivations Prohibited in General
Once it is determined that the Due Process Clause applies, the question remains what
process is due. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


6 Cases that cite this headnote



https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3d338271ea0811e28503bda794601919&headnoteId=203097192900920230127134749&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I3d338271ea0811e28503bda794601919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/92k4027/View.html?docGuid=I3d338271ea0811e28503bda794601919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I3d338271ea0811e28503bda794601919&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I3d338271ea0811e28503bda794601919&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S7&originatingDoc=I3d338271ea0811e28503bda794601919&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3d338271ea0811e28503bda794601919&headnoteId=203097192950220230127134749&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I3d338271ea0811e28503bda794601919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/92k3880/View.html?docGuid=I3d338271ea0811e28503bda794601919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I3d338271ea0811e28503bda794601919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/92k4027/View.html?docGuid=I3d338271ea0811e28503bda794601919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I3d338271ea0811e28503bda794601919&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S7&originatingDoc=I3d338271ea0811e28503bda794601919&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I3d338271ea0811e28503bda794601919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/92k4027/View.html?docGuid=I3d338271ea0811e28503bda794601919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I3d338271ea0811e28503bda794601919&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S7&originatingDoc=I3d338271ea0811e28503bda794601919&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3d338271ea0811e28503bda794601919&headnoteId=203097192950320230127134749&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I3d338271ea0811e28503bda794601919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/92k3868/View.html?docGuid=I3d338271ea0811e28503bda794601919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I3d338271ea0811e28503bda794601919&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S7&originatingDoc=I3d338271ea0811e28503bda794601919&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3d338271ea0811e28503bda794601919&headnoteId=203097192901320230127134749&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I3d338271ea0811e28503bda794601919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/92XXVII(B)/View.html?docGuid=I3d338271ea0811e28503bda794601919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I3d338271ea0811e28503bda794601919&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S7&originatingDoc=I3d338271ea0811e28503bda794601919&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3d338271ea0811e28503bda794601919&headnoteId=203097192901420230127134749&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 





Today's Fresh Start, Inc. v. Los Angeles County Office of Education, 57 Cal.4th 197 (2013)
303 P.3d 1140, 159 Cal.Rptr.3d 358, 294 Ed. Law Rep. 1052...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


[15] Constitutional Law Hearings and adjudications
When an administrative agency conducts adjudicative proceedings, the constitutional
guarantee of due process of law requires a fair tribunal; a fair tribunal is one in which the
judge or other decision maker is free of bias for or against a party. U.S.C.A. Const.Amend.
14; West's Ann.Cal. Const. Art. 1, § 7.


8 Cases that cite this headnote


[16] Constitutional Law Bias and prejudice in general
The state and federal constitutional due process provisions forbid the deprivation of
property by a judge with a direct, personal, substantial, pecuniary interest in reaching a
conclusion against a party. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


1 Case that cites this headnote


[17] Appeal and Error Constitutional questions
Supreme Court would exercise its discretion and consider charter school's argument in
revocation action that it was denied due process due to financial bias of county office of
education, although school failed to raise that issue in the trial court; as-applied challenge
based on financial bias was limited to matters which could be judicially noticed or that the
county office conceded. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7;
West's Ann.Cal.Educ.Code § 47607; Cal.Rules of Court, Rule 8.516(b)(1).


[18] Constitutional Law Impartiality
Due process claims that an adjudicator is biased are not subject to balancing. U.S.C.A.
Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


[19] Constitutional Law Impartiality
Where the basis for a due process challenge to an allegedly biased adjudicator is an alleged
pecuniary interest, the presumption of impartiality that would otherwise apply has no
place; instead, due process is violated whenever a decision maker has a financial interest
that would offer a possible temptation to the average person as judge not to hold the balance
nice, clear and true. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


2 Cases that cite this headnote
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[20] Constitutional Law Impartiality
Conclusive proof of actual bias of an adjudicator is not required to show a violation
of due process; an objective, intolerably high risk of actual bias will suffice. U.S.C.A.
Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


2 Cases that cite this headnote


[21] Constitutional Law Accreditation and licensure
Education Termination of charter
County board of education did not have a financial interest in outcome of charter school's
charter revocation hearing process which violated charter school's due process rights;
board did not receive any personal financial benefit from the revocation, board did not
have any incentive to favor one public school over another in discharging the duty to
promote beneficial education opportunities for all students in the county, and there was
nothing to show that board had any incentive to disfavor the charter school, which
served kindergarten through eighth grade, in favor of schools operated by office of
education, which served principally high school students. U.S.C.A. Const.Amend. 14;
West's Ann.Cal. Const. Art. 1, § 7; West's Ann.Cal.Educ.Code § 47607.


6 Cases that cite this headnote


[22] Constitutional Law Accreditation and licensure
Education Termination of charter
County boards of education and their members did not have any financial incentive which
would predispose them to be in favor of revocation of a charter school's countywide
charter, and thus fact that boards adjudicated charter revocations did not violate due
process; boards did not operate public schools, schools operated by county offices of
education offered specialized vocational or technical training or educated specialty groups,
and general countywide charters effectively precluded any competition for students, or the
funding which followed them, between countywide charter schools and schools operated
by county offices. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7; West's
Ann.Cal.Educ.Code § 47607.


10 Cases that cite this headnote


[23] Constitutional Law Facial invalidity
The standard for a facial constitutional challenge to a statute is exacting.
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10 Cases that cite this headnote


[24] Constitutional Law Facial invalidity
To resolve a facial challenge to a statute, the court considers only the text of the measure
itself, not its application to the particular circumstances of the case.


11 Cases that cite this headnote


[25] Administrative Law and Procedure Presumptions and burdens of proof
Absent a financial interest, adjudicators are presumed impartial.


7 Cases that cite this headnote


[26] Constitutional Law Impartiality
To show nonfinancial bias sufficient to violate due process, a party must demonstrate
actual bias or circumstances in which experience teaches that the probability of actual bias
on the part of the judge or decisionmaker is too high to be constitutionally tolerable; the
test is an objective one. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


16 Cases that cite this headnote


[27] Constitutional Law Impartiality
While the degree or kind of interest sufficient to disqualify a judge from sitting cannot be
defined with precision, due process violations generally are confined to the exceptional
case presenting extreme facts. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art.
1, § 7.


8 Cases that cite this headnote


[28] Constitutional Law Hearings and adjudications
The due process clause does not mandate importation of the adversary trial model into
the administrative context in all or even most cases. U.S.C.A. Const.Amend. 14; West's
Ann.Cal. Const. Art. 1, § 7.


[29] Administrative Law and Procedure Separation of function of officers
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A legislature may adopt an administrative procedure in which the same individual or entity
is charged both with developing the facts and rendering a final decision, and separate
adversarial advocates are dispensed with.


2 Cases that cite this headnote


[30] Constitutional Law Hearings and adjudications
An agency's participation in an accusatory portion of administrative proceedings need
not give rise to constitutional due process concerns. U.S.C.A. Const.Amend. 14; West's
Ann.Cal. Const. Art. 1, § 7.


[31] Constitutional Law Hearings and adjudications
By itself, the combination of investigative, prosecutorial, and adjudicatory functions
within a single administrative agency does not create an unacceptable risk of bias and
thus does not violate the due process rights of individuals who are subjected to agency
prosecutions. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


3 Cases that cite this headnote


[32] Constitutional Law Hearings and adjudications
To prove a due process violation based on overlapping functions requires something more
than proof that an administrative agency has investigated and accused, and will now
adjudicate. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


3 Cases that cite this headnote


[33] Constitutional Law Due process
The burden of establishing a disqualifying interest rests on the party making the due
process assertion against an allegedly biased agency. U.S.C.A. Const.Amend. 14; West's
Ann.Cal. Const. Art. 1, § 7.


2 Cases that cite this headnote


[34] Constitutional Law Hearings and adjudications
The party alleging a due process violation based on overlapping agency functions must
lay a specific foundation for suspecting prejudice that would render an agency unable
to consider fairly the evidence presented at the adjudicative hearing, and must come
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forward with specific evidence demonstrating actual bias or a particular combination
of circumstances creating an unacceptable risk of bias; otherwise, the presumption that
agency adjudicators are people of conscience and intellectual discipline, capable of
judging a particular controversy fairly on the basis of its own circumstances will stand
unrebutted. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7.


9 Cases that cite this headnote


[35] Constitutional Law Accreditation and licensure
Education Termination of charter
Overlap between county office of education, which conducted charter school revocation
investigation, and county board of education, which adjudicated the revocation
proceeding, did not result in actual bias against charter school in denial of due process;
superintendent who recommended revocation had no role in the adjudicative process,
general counsel did not act as an advocate but merely advised office and board
on their powers, duties, and responsibilities, and board's deference to office staff's
recommendations was not improper and board had ample time to consider all sides
and evidence. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7; West's
Ann.Cal.Educ.Code § 47607.


[36] Administrative Law and Procedure Nature of Disqualifying Relationship,
Conduct, or Circumstance
Administrative Law and Procedure Separation of function of officers
Reliance on agency staff to investigate a matter does not disqualify a board or commission
from thereafter ruling impartially.


[37] Education Termination of charter
The Legislature can charge county superintendents, offices of education, and their
governing boards with oversight of charter schools without having to outsource
adjudication of charter violations and other alleged misfeasance; combining these
functions in a unitary agency offers the advantage of ensuring familiarity and expertise.
West's Ann.Cal.Educ.Code § 47607.


6 Cases that cite this headnote


[38] Education Termination of charter
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Statutory charter school revocation procedures which required the chartering authority
to “hold a public hearing” did not require formal evidentiary hearing. West's
Ann.Cal.Educ.Code § 47607.


1 Case that cites this headnote


[39] Constitutional Law Accreditation and licensure
Education Termination of charter
County office of education, during charter revocation proceeding, was not required by due
process to formally present evidence at a prerevocation hearing; while charter school's
interest in avoiding erroneous revocation was substantial and the financial burden of
formally presenting evidence anew was less than overwhelming, school had received
copies of office's investigation and notice of public hearing, and was afforded numerous
opportunities to address the county board of education and argue against revocation.
U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const. Art. 1, § 7; West's Ann.Cal.Educ.Code
§ 47607.


[40] Administrative Law and Procedure Reception of evidence
There is no presumption in favor of formal evidentiary procedures; the judicial model
of an evidentiary hearing is neither a required, nor even the most effective, method of
decisionmaking in all circumstances. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const.
Art. 1, § 7.


[41] Constitutional Law Hearings and adjudications
In general, to satisfy due process, something less than a full evidentiary hearing is sufficient
prior to adverse administrative action. U.S.C.A. Const.Amend. 14; West's Ann.Cal. Const.
Art. 1, § 7.


1 Case that cites this headnote


Attorneys and Law Firms


***362  Vibiana M. Andrade, Sung Yon Lee; Greines, Martin, Stein & Richland, ***363
Timothy T. Coates and Alison M. Turner for Defendants and Appellants and for Defendants and
Respondents.
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Best Best & Krieger, Dina Harris and Megan M. Moore for Riverside County Office of Education
and San Diego County Office of Education as Amici Curiae on behalf of Defendants and
Appellants and Defendants and Respondents.


David Holmquist and Devora Navera Reed for Los Angeles Unified School District as Amicus
Curiae on behalf of Defendants and Appellants and Defendants and Respondents.


Dannis Woliver Kelly, Sue Ann Salmon Evans and William B. Tunick for Education Legal Alliance
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as Amici Curiae.


Opinion


WERDEGAR, J.


*205  **1144  Two decades ago, California became one of the first states in the country to
authorize charter schools—public schools funded with public money but run by private individuals
or entities rather than traditional public school districts. The Charter Schools Act of 1992 (Ed.Code,
§ 47600 et seq., added by Stats.1992, ch. 781, § 1, pp. 3756–3761) authorized various public bodies
to approve charters, supervise charter school operations, and revoke charters in the event particular
standards and conditions were not met. But the original law did not specify the procedures that
would accompany a contemplated charter revocation. In 2006, the Legislature remedied that
omission, adopting provisions governing the hearing on, decision on, and appeal of a charter
revocation. (Ed.Code, § 47607, subds. (c)-(k), as amended by Stats.2006, ch. 757, § 1, pp. 6011–
6014.) 1
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1 All further unlabeled statutory references are to the Education Code.


**1145  In response to a writ petition by Today's Fresh Start, Inc., an entity challenging its
school's charter revocation, we consider whether the procedures adopted by the Legislature are
sufficient under the federal and state due process clauses. (See U.S. Const., 14th Amend.; Cal.
Const., art. I, § 7, subd. (a).) The school contends, inter alia, that it has not been afforded a
hearing before an impartial adjudicator because the body deciding whether to revoke its charter
has an interest in ensuring that funds flowing to charter schools are reallocated to other public
schools. No such interest has been shown here; the school has not established that the Legislature's
chosen procedures denied it the opportunity to be heard “at a meaningful time and in a meaningful
manner” (Armstrong v. Manzo (1965) 380 U.S. 545, 552, 85 S.Ct. 1187, 14 L.Ed.2d 62) by a
decision maker without financial or other bias. Accordingly, we affirm the Court of Appeal's
judgment ***364  denying writ relief and upholding as constitutional section 47607.


FACTUAL AND PROCEDURAL BACKGROUND


A. Charter Schools
The Legislature is charged with providing a public education system for the citizens of the State
of California. (Cal. Const., art. IX, § 5; California Redevelopment Assn. v. Matosantos (2011)
53 Cal.4th 231, 243, 135 Cal.Rptr.3d 683, 267 P.3d 580.) It has long done that through the
establishment of public school districts (Matosantos, at p. 243, 135 Cal.Rptr.3d 683, 267 P.3d 580)
and, more recently, through charter schools as well (see § 47600 et seq.). 2  The Legislature *206
intended its authorization of charter schools to improve public education by promoting innovation,
choice, accountability, and competition. (See § 47601; United Teachers of Los Angeles v. Los
Angeles Unified School Dist. (2012) 54 Cal.4th 504, 521, 142 Cal.Rptr.3d 850, 278 P.3d 1204;
Wells v. One2One Learning Foundation (2006) 39 Cal.4th 1164, 1186, 48 Cal.Rptr.3d 108, 141
P.3d 225.)


2 When it enacted the Charter Schools Act in 1992, California became only the second state in
the country to authorize such schools, following Minnesota by one year. (Note, Charting a
New Course for Public Education in Michigan—Charter Schools: A Significant Step Toward
Meaningful Education Reform (1999) 76 U. Det. Mercy L.Rev. 607, 615.) Charter schools
are thus a relatively novel creation, and the process of identifying the best way to oversee
and nurture them is in its early stages, both here and elsewhere.


Charter schools are initiated by submitting a petition to the chartering authority, generally the
governing board of a public school district but occasionally a county board or the State Board of
Education. (§ 47605, subds. (a), (b), 47605.5, 47605.6, 47605.8; United Teachers of Los Angeles
v. Los Angeles Unified School Dist., supra, 54 Cal.4th at pp. 521–522, 142 Cal.Rptr.3d 850, 278
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P.3d 1204.) Petitions should be granted whenever they are “consistent with sound educational
practice” (§§ 47605, subd. (b), 47605.6, subd. (b)); a petition can be denied only if a chartering
authority makes written findings that one or more statutory criteria have not been met (§ 47605,
subd. (b); see Wells v. One2One Learning Foundation, supra, 39 Cal.4th at p. 1186, 48 Cal.Rptr.3d
108, 141 P.3d 225).


Once approved, charter schools are operated independently, but are subject to public oversight.
(California School Bds. Assn. v. State Bd. of Education (2010) 186 Cal.App.4th 1298, 1305,
113 Cal.Rptr.3d 550; Wilson v. State Bd. of Education (1999) 75 Cal.App.4th 1125, 1137–1142,
89 Cal.Rptr.2d 745; see §§ 47601, 47615, subd. (a)(2).) Such public “control and oversight ...
legitimize[s] charter schools” (California School Bds. Assn., at p. 1326, 113 Cal.Rptr.3d 550) and
arguably is constitutionally necessary (Mendoza v. State of California (2007) 149 Cal.App.4th
1034, 1060–1061, 57 Cal.Rptr.3d 505). Chartering authorities must monitor schools' fiscal
condition and academic performance and are authorized to investigate whenever grounds for
concern arise. (§§ 47604.32, 47604.33, 47604.4, 47604.5, 47605, subd. (k), 47607, subd. (a).) In
turn, schools must respond promptly to any reasonable inquiries from public officials charged with
oversight. (§ 47604.3.)


Though independently operated, charter schools fiscally are part of the public school system; they
are eligible equally with other public schools for a share of state and local **1146  education
funding. (Wells v. One2One Learning Foundation, supra, 39 Cal.4th at p. 1186, 48 Cal.Rptr.3d 108,
141 P.3d 225; see §§ 47612, subd. (a), 47615, subd. (a), 47630 et seq.) This hybrid nature results in
a complicated relationship with other public schools. “Obviously ***365  charter schools are not
in opposition to the public school system. On the contrary, they are a part of that system.” (Wilson
v. State Bd. of Education, supra, 75 Cal.App.4th at p. 1139, 89 Cal.Rptr.2d 745.) Nevertheless,
“charter schools compete with traditional public schools for *207  students, and they receive
funding based on the number of students they recruit and retain at the expense of the traditional
system.” (Wells, at pp. 1203–1204, 48 Cal.Rptr.3d 108, 141 P.3d 225; see Knapp v. Palisades
Charter High School (2007) 146 Cal.App.4th 708, 717, 53 Cal.Rptr.3d 182.)


Section 47607 specifies the grounds upon and manner in which a school's charter may be revoked.
(§ 47607, subds. (c)-(k).) In broad terms, section 47607 requires the chartering authority to provide
notice of violations that could lead to revocation, an opportunity to cure, notice of the intent to
revoke if the school fails to cure, a public hearing, and a written decision with factual findings
supporting any revocation decision. (Id., subds. (d)-(e).) As well, the statute affords schools an
administrative appeals process to contest charter revocation. (Id., subds. (f)-(i).) We discuss these
procedures in more detail below; they lie at the heart of this case.


With this background, we turn to the instant charter revocation dispute.
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B. Administrative Proceedings
In 2003, Today's Fresh Start, Inc. (Today's Fresh Start), a nonprofit public benefit corporation,
petitioned for and was granted a countywide charter to serve Los Angeles County. 3  The Los
Angeles County Office of Education (County Office), a regional educational agency, issued
the charter through its governing board, the Los Angeles County Board of Education (County
Board). 4  In 2005, the County Board renewed the charter for a five-year term.


3 Today's Fresh Start justified its request for a countywide, as opposed to districtwide, charter
on the ground that in order to provide optimal educational opportunities for students, it
needed to reach beyond individual cities for its student body.


4 As is typical, Los Angeles has a county board of education, a county superintendent of
education, and a county office of education. (See Cal. Const., art. IX, § 7; Ed.Code, §§
1040–1047, 1240–1281.) The county superintendent is the head of the county office; the
county board is its governing board. The power to grant or revoke a countywide charter is
specifically vested in the county board (§§ 47605.5, 47605.6, 47607), but the responsibility
for oversight is a shared one (see §§ 47604.3–47604.4).


The charter renewal petition stipulated that the County Office would oversee Today's Fresh
Start, investigating complaints and monitoring the school's operations. (See § 47607, subd. (a)(1)
[chartering authority “may inspect or observe any part of the charter school at any time”].) Today's
Fresh Start agreed to respond promptly to County Office inquiries concerning operational and
fiscal matters. (See § 47604.3; Knapp v. Palisades Charter High School, supra, 146 Cal.App.4th at
pp. 714–715, 53 Cal.Rptr.3d 182 [charter schools are contractually bound by their charters].) The
renewal petition authorized as grounds for revocation “a material violation of any of the conditions,
standards, or procedures set forth in this Petition,” failure to “pursue any of *208  the student
outcomes identified in this Petition,” failure to “meet generally-accepted accounting principles,”
“fiscal mismanagement,” or “[k]nowingly and willfully violat[ing] any provision of law.” 5  The
petition also ***366  provided that prior to revocation, Today's Fresh Start would receive notice
of any violation and an opportunity to cure.


5 Section 47607 codifies essentially identical grounds for charter revocation (see id., subd.
(c)), but permits charter revocation for a violation of law whether or not the violation is
knowing or willful (id., subd. (c)(1)(D)).


In June 2007, the County Office advised Today's Fresh Start that it planned to investigate concerns
raised about the school, including but not limited to four areas: (1) observance of the legal rights
of students, parents, and employees; (2) student attendance **1147  procedures; (3) professional
development; and (4) compliance with State Department of Education testing procedures. Today's
Fresh Start responded that the planned investigation violated section 47604.4 and the school's
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charter. 6  The next month, the County Office sent Today's Fresh Start a “Report of Findings and
Recommendations,” which identified deficiencies and called for improvements in each of the four
identified areas. A “Corrective Action Plan” spelled out specific actions required of the school and
listed due dates for completion of each.


6 Section 47604.4, subdivision (a) authorizes a county superintendent to, “based upon written
complaints by parents or other information that justifies the investigation, monitor the
operations of a charter school located within that county and conduct an investigation into
the operations of that charter school.” Today's Fresh Start argued that the County Office had
not proven it had information warranting an investigation.


Contemporaneously, County Superintendent Dr. Darline P. Robles, the head of the County Office,
submitted a request for documents regarding the governance of Today's Fresh Start to determine
whether the school was complying with Corporations Code provisions regulating the operation
of nonprofit public benefit corporations. In August 2007, Superintendent Robles provided the
school with a staff memorandum analyzing the governance materials sent to the County Office. She
wrote: “Staff express serious concerns regarding the governance of the Today's Fresh Start Charter
School and I share their concerns.” Robles requested additional materials to allow the County
Office to determine whether the school's board was holding sufficient meetings and complying
with open meeting laws, and whether board members were “protecting public funds and not using
their positions improperly to the end of personal enrichment.” Superintendent Robles warned that
the sufficiency of the school's response would dictate whether she recommended to the County
Board that it initiate charter revocation proceedings.


At an October 9, 2007, County Board meeting, County Office staff member Dr. Lupe Delgado
led a discussion of the staff's analysis of the school's governance structure and processes and its
response to the Corrective Action *209  Plan. County Board members were provided three binders
of materials reflecting the staff's investigation; these same binders had previously been provided
to Today's Fresh Start.


At the County Board's October 16 meeting, six individuals addressed the board on behalf of
Today's Fresh Start. Thereafter, Superintendent Robles recommended that the County Board give
notice of its intent to revoke the school's charter. The County Board voted five to zero, with two
members abstaining, to approve Superintendent Robles's recommendation to begin the revocation
process. A public hearing on Today's Fresh Start was scheduled for the November 6 County Board
meeting. The County Office informed Today's Fresh Start of the board's decision and advised the
school that it could submit written materials at any time before the hearing to support its oral
presentation.
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***367  At the November 6, 2007, public hearing, Today's Fresh Start provided the County Board
with handouts detailing the school's grounds for opposing revocation and three binders containing
nearly 900 pages of supporting documentation. Six Today's Fresh Start students addressed the
County Board in support of the school. Five individuals, including the school's executive director,
Dr. Jeanette Parker, its board chair, Dr. Clark Parker, its legal counsel, Mary Tesh Glarum, and
Assemblyman Mervyn Dymally, offered arguments on behalf of Today's Fresh Start. County
Office staff made no presentation.


In writing on November 19, and again at a County Board meeting on November 20, Today's
Fresh Start's counsel raised concerns that the County Office's revocation procedures violated due
process. The school contended the County Office's staff was both advocating that Today's Fresh
Start's charter be revoked and advising the County Board regarding the revocation, in addition to
having a preexisting relationship with the County Board. At the meeting, the school objected to
not having an opportunity to respond to a County Office staff presentation listed on the agenda.
Drs. Clark and Jeanette Parker again made appeals on behalf of **1148  their school. The staff
presentation the school objected to followed: County Office staff member Dr. Lupe Delgado gave
a brief chronology of the events surrounding the charter revocation process and asked for any
specific items or questions the County Board would like to see addressed in the final staff report
on Today's Fresh Start.


At a County Board meeting on December 4, 2007, Dr. Jeanette Parker again spoke on behalf of
Today's Fresh Start. Dr. Delgado then presented the County Office's final report, which determined
that Today's Fresh Start had not corrected its noncompliance with testing procedures, had not
explained *210  how it would rectify irregularities in its governance, and had failed to meet 47
of the 53 items in the Corrective Action Plan. Dr. Delgado concluded: “After review and analysis
of [Today's Fresh Start]'s rebuttal materials and presentations, [the County Office] stands by its
original recommendation that substantial evidence exists of violations of the charter, failure to
meet or pursue pupil outcomes as set out in the charter, i.e. testing irregularities, and violations
of the law. [Today's Fresh Start] has been notified of these violations and has had a reasonable
opportunity to correct [them], and has not done so.” Today's Fresh Start promptly submitted a
written response to the report.


At the following week's December 11 County Board meeting, six speakers addressed the County
Board on the school's behalf. Dr. Jeanette Parker defended its testing procedures. Today's Fresh
Start's fiscal coordinator assured the County Board that the school had promptly complied with
reporting responsibilities. Assemblyman Dymally asked the County Board to give the school
one more year. Dr. Clark Parker argued that the revocation process was flawed. Two speakers
emphasized Today's Fresh Start's performance in comparison to other public schools.
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After further debate, the County Board voted four to three to revoke Today's Fresh Start's charter.
The County Board adopted factual findings regarding improprieties in student testing procedures,
violations of statutory and charter provisions regulating corporate governance, and the failure
to correct numerous shortcomings identified in the Corrective Action Plan, all in violation of
section 47607, former subdivision (c)(1), (2), and (4). (Stats.2006, ch. 757, § 1, pp. 6011–6012,
redesignated as ***368  subd. (c)(1)(A), (B), and (D) by Stats.2012, ch. 576, § 3.)


Today's Fresh Start appealed its charter revocation to the State Board of Education (State Board)
on grounds, inter alia, that the revocation proceedings violated due process and the revocation
was not based on substantial evidence. (See § 47607, subd. (g).) The State Board heard argument
from speakers for both Today's Fresh Start and the County Office, considered a report from the
Charter Schools Division of the California Department of Education, and ultimately affirmed the
revocation by an equally divided vote, four to four.


C. Judicial Proceedings
Today's Fresh Start challenged its charter revocation by filing a petition for writ of administrative
mandamus. (See Code Civ. Proc., § 1094.5.) In a motion for judgment under Code of Civil
Procedure section 1094, the school sought reinstatement of the charter on three grounds: (1) the
County Board *211  violated section 47607, subdivision (d) by failing to provide the school with
notice and an opportunity to cure; (2) the County Board deprived the school of due process by
adjudicating the matter when it was not an impartial decision maker; and (3) the County Office
failed to introduce any evidence in support of revocation at the November 6, 2007, public hearing.


The trial court granted the motion on the last two grounds and issued a writ setting aside the
revocation and remanding to the County Board for further proceedings. After noting that Today's
Fresh Start's liberty and property interests in its charter were undisputed, the court concluded
the revocation procedure violated section 47607 and due process. First, both section 47607,
subdivision (e) and due process required that all evidence supporting revocation be introduced at
the public hearing. Second, although Today's Fresh Start was statutorily entitled only to a public
hearing before the County Board in the normal course of business **1149  (§ 47607, subd. (e)), the
statute was unconstitutional to the extent it afforded less process than was constitutionally owed.
Due process guaranteed Today's Fresh Start an “evidentiary hearing before a[n] unbiased hearing
officer”; the County Board, in the trial court's eyes, could not act as an impartial decision maker
in the first instance. Accordingly, on remand, the County Office would have to conduct a separate
evidentiary hearing presided over by a neutral third party or County Office employee uninvolved
in the revocation process, with the hearing officer's findings to be thereafter accepted or rejected
by the County Board at a subsequent public hearing.


The Court of Appeal reversed, unanimously rejecting both trial court grounds for granting
relief. First, the County Office was not required to formally present its evidence so long as it
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otherwise disclosed the basis for seeking revocation. Statutorily, nothing in the plain text of section
47607, subdivision (e) mandated formal presentation; constitutionally, procedural informality
was routinely permitted in administrative proceedings. Second, due process did not mandate an
additional, prehearing hearing because nothing in the school's evidence or argument established
that the County Board could not act impartially. Today's Fresh Start was required to demonstrate
“ ‘ “an unacceptable probability of actual bias” ’ ” (Nasha v. City of Los Angeles (2004) 125
Cal.App.4th 470, 483, 22 Cal.Rptr.3d 772); this it had not done. Consequently, there was no reason
why the County Board could not act in the first instance on Today's Fresh Start's charter revocation,
and the revocation procedures selected by the Legislature ***369  (see § 47607, subds. (c), (d),
(e)) satisfied due process.


We granted review to resolve important questions of first impression concerning the
constitutionality of section 47607's charter revocation procedures.


*212  DISCUSSION


I. Due Process Principles
[1]  Both the federal and state Constitutions compel the government to afford persons due process
before depriving them of any property interest. (U.S. Const., 14th Amend. [“nor shall any state
deprive any person of life, liberty, or property, without due process of law”]; Cal. Const., art. I,
§ 7, subd. (a) [“A person may not be deprived of life, liberty, or property without due process of
law....”].) In light of the virtually identical language of the federal and state guarantees, we have
looked to the United States Supreme Court's precedents for guidance in interpreting the contours
of our own due process clause and have treated the state clause's prescriptions as substantially
overlapping those of the federal Constitution. (See, e.g., Morongo Band of Mission Indians v. State
Water Resources Control Bd. (2009) 45 Cal.4th 731, 736–737, 88 Cal.Rptr.3d 610, 199 P.3d 1142.)


[2]  [3]  [4]  “The essence of due process is the requirement that ‘a person in jeopardy of serious
loss [be given] notice of the case against him and opportunity to meet it.’ ” (Mathews v. Eldridge
(1976) 424 U.S. 319, 348, 96 S.Ct. 893, 47 L.Ed.2d 18; see Cleveland Board of Education v.
Loudermill (1985) 470 U.S. 532, 546, 105 S.Ct. 1487, 84 L.Ed.2d 494.) The opportunity to be
heard must be afforded “at a meaningful time and in a meaningful manner.” (Armstrong v. Manzo,
supra, 380 U.S. at p. 552, 85 S.Ct. 1187; accord, People v. Allen (2008) 44 Cal.4th 843, 869, 80
Cal.Rptr.3d 183, 187 P.3d 1018.) To ensure that the opportunity is meaningful, the United States
Supreme Court and this court have identified some aspects of due process as irreducible minimums.
For example, whenever “due process requires a hearing, the adjudicator must be impartial.” (Haas
v. County of San Bernardino (2002) 27 Cal.4th 1017, 1025, 119 Cal.Rptr.2d 341, 45 P.3d 280; see
Caperton v. A.T. Massey Coal Co. (2009) 556 U.S. 868, 876, 129 S.Ct. 2252, 173 L.Ed.2d 1208;
Withrow v. Larkin (1975) 421 U.S. 35, 47, 95 S.Ct. 1456, 43 L.Ed.2d 712.)
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[5]  [6]  Beyond these broad outlines, however, the precise dictates of due process are flexible and
vary according to context. (Mathews v. Eldridge, supra, 424 U.S. at p. 334, 96 S.Ct. 893 [“ ‘ “[d]ue
process,” unlike some legal rules, is not a technical conception with a fixed content unrelated to
time, place **1150  and circumstances' ”]; Oberholzer v. Commission on Judicial Performance
(1999) 20 Cal.4th 371, 391 & fn. 16, 84 Cal.Rptr.2d 466, 975 P.2d 663.) “ ‘The function of legal
process, as that concept is embodied in the Constitution, and in the realm of factfinding, is to
minimize the risk of erroneous decisions. Because of the broad spectrum of concerns to which the
term must apply, flexibility is necessary to gear the process to the particular need; the quantum and
quality of the process due in a particular situation depend upon the need *213  to serve the purpose
of minimizing the risk of error.’ ” (Heller v. Doe (1993) 509 U.S. 312, 332, 113 S.Ct. 2637, 125
L.Ed.2d 257.) Accordingly, the United States Supreme Court has rejected absolute rules in favor
of balancing three considerations: “First, the private interest that will be affected by the official
action; second, the risk of an erroneous deprivation of such interest through the procedures used,
and the probable value, if any, of additional or substitute procedural safeguards; and finally, the
Government's ***370  interest, including the function involved and the fiscal and administrative
burdens that the additional or substitute procedural requirement would entail.” (Mathews, at p.
335, 96 S.Ct. 893; see Turner v. Rogers (2011) 564 U.S. ––––, ––––, 131 S.Ct. 2507, 2517–2518,
180 L.Ed.2d 452; Wilkinson v. Austin (2005) 545 U.S. 209, 224–225, 125 S.Ct. 2384, 162 L.Ed.2d
174.)


[7]  With a minor modification, we have adopted the Mathews balancing test as the default
framework for analyzing challenges to the sufficiency of proceedings under our own due process
clause. The first three factors—the private interest affected, the risk of erroneous deprivation, and
the government's interest—are the same. (See, e.g., California Teachers Assn. v. State of California
(1999) 20 Cal.4th 327, 347, 84 Cal.Rptr.2d 425, 975 P.2d 622; In re Sade C. (1996) 13 Cal.4th 952,
986–987, 55 Cal.Rptr.2d 771, 920 P.2d 716.) In addition, we may also consider a fourth factor,
“ ‘the dignitary interest in informing individuals of the nature, grounds, and consequences of the
action and in enabling them to present their side of the story before a responsible government
official.’ ” (People v. Allen, supra, 44 Cal.4th at pp. 862–863, 80 Cal.Rptr.3d 183, 187 P.3d 1018;
accord, Oberholzer v. Commission on Judicial Performance, supra, 20 Cal.4th at pp. 390–391, 84
Cal.Rptr.2d 466, 975 P.2d 663.)


[8]  [9]  As the case in which we announced the additional state factor makes clear, however,
dignitary interests play a role only when the rights of natural persons are at stake: “The federal
approach also undervalues the important due process interest in recognizing the dignity and worth
of the individual by treating him as an equal, fully participating and responsible member of society.
[Citations.] ‘For government to dispose of a person's significant interests without offering him
a chance to be heard is to risk treating him as a nonperson, an object, rather than a respected,
participating citizen.’ [Citation.] Thus, even in cases in which the decision-making procedure
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will not alter the outcome of governmental action, due process may nevertheless require that
certain procedural protections be granted the individual in order to protect important dignitary
values, or, in other words, ‘to ensure that the method of interaction itself is fair in terms of what
are perceived as minimum standards of political accountability—of modes of interaction which
express a collective judgment that human beings are important in their own right, and that they
must be treated with understanding, respect, and even compassion.’ [Citation.]” (People v. Ramirez
(1979) 25 Cal.3d 260, 267–268, 158 Cal.Rptr. 316, 599 P.2d 622, italics added.) Accordingly, the
fourth factor plays no role *214  where, as here, due process rights are asserted by an entity rather
than an individual. Consequently, in this case the starting point for our analysis under the state and
federal Constitutions is the same.


[10]  [11]  [12]  The requirements of due process extend to administrative adjudications.
(Withrow v. Larkin, supra, 421 U.S. at p. 46, 95 S.Ct. 1456; Morongo Band of Mission Indians
v. State Water Resources Control Bd., supra, 45 Cal.4th at p. 737, 88 Cal.Rptr.3d 610, 199 P.3d
1142.) Relevant here, the bar against financially interested adjudicators applies with as much
force to administrative adjudicators as to judicial officers. ( **1151  Haas v. County of San
Bernardino, supra, 27 Cal.4th at p. 1027, 119 Cal.Rptr.2d 341, 45 P.3d 280.) In many other
respects, however, administrative hearings need not be conducted with the same rigor demanded
of judicial proceedings: “[D]ue process allows more flexibility in administrative process than
judicial process....” (Ibid.; see ***371  Gai v. City of Selma (1998) 68 Cal.App.4th 213, 219,
79 Cal.Rptr.2d 910 [“The standard of impartiality required at an administrative hearing is less
exacting than that required in a judicial proceeding.”].)


With these principles in mind, we turn to Today's Fresh Start's due process claims.


II. Property Interest
[13]  “The first inquiry in every due process challenge is whether the plaintiff has been deprived
of a protected interest in ‘property’ or ‘liberty.’ [Citations.] Only after finding the deprivation of a
protected interest do we look to see if the State's procedures comport with due process.” (American
Mfrs. Mut. Ins. Co. v. Sullivan (1999) 526 U.S. 40, 59, 119 S.Ct. 977, 143 L.Ed.2d 130; see
Cleveland Board of Education v. Loudermill, supra, 470 U.S. at p. 538 & fn. 3, 105 S.Ct.
1487.) Today's Fresh Start acknowledges it has no entitlement to issuance of a charter in the first
instance, but asserts that, once a charter has been granted, it has a property interest in continuing
operation of its school. (See California Assn. of Private Special Education Schools v. Department
of Education (2006) 141 Cal.App.4th 360, 372–376, 45 Cal.Rptr.3d 888.) The County Office, as it
has throughout this litigation, concedes the school has a protected property interest for due process
purposes. We thus assume the existence of such an interest.


[14]  “[O]nce it is determined that the Due Process Clause applies, ‘the question remains what
process is due.’ ” (Cleveland Board of Education v. Loudermill, supra, 470 U.S. at p. 541, 105 S.Ct.
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1487; accord, People v. Allen, supra, 44 Cal.4th at p. 862, 80 Cal.Rptr.3d 183, 187 P.3d 1018.)
Today's Fresh Start challenges the predeprivation procedures it was afforded in three respects: (1)
the County Board is financially biased; (2) the County Board's reliance on input from the County
Office violates separation of function principles; and (3) the school was afforded inadequate notice
of the case against it.


*215  III. Financial Bias and the Guarantee of an Impartial Decision Maker
[15]  [16]  “When, as here, an administrative agency conducts adjudicative proceedings, the
constitutional guarantee of due process of law requires a fair tribunal. [Citation.] A fair tribunal is
one in which the judge or other decision maker is free of bias for or against a party.” (Morongo Band
of Mission Indians v. State Water Resources Control Bd., supra, 45 Cal.4th at p. 737, 88 Cal.Rptr.3d
610, 199 P.3d 1142.) “Of all the types of bias that can affect adjudication, pecuniary interest
has long received the most unequivocal condemnation and the least forgiving scrutiny.” (Haas
v. County of San Bernardino, supra, 27 Cal.4th at p. 1025, 119 Cal.Rptr.2d 341, 45 P.3d 280.)
The state and federal Constitutions forbid the deprivation of property by a judge with a “ ‘direct,
personal, substantial, pecuniary interest in reaching a conclusion against’ ” a party. (Haas, at p.
1025, 119 Cal.Rptr.2d 341, 45 P.3d 280, quoting Tumey v. Ohio (1927) 273 U.S. 510, 523, 47 S.Ct.
437, 71 L.Ed. 749.)


Today's Fresh Start contends the members of the County Board have such a disqualifying pecuniary
interest: (1) the County Office, like other county offices of education, is authorized to and does
operate public schools; (2) because charter schools like Today's Fresh Start necessarily compete
with other public schools for students, and the funding that follows them (see §§ 47612, subd. (a),
47615, subd. (a), 47630 et seq.; ***372  Wells v. One2One Learning Foundation, supra, 39 Cal.4th
at pp. 1203–1204, 48 Cal.Rptr.3d 108, 141 P.3d 225), public school officials have an incentive
to revoke charters to maximize funding available to their own schools; and (3) numerous cases
have recognized that adjudication of one's interests by a business competitor with a conflicting
financial interest violates due process.


[17]  Though Today's Fresh Start makes financial bias a centerpiece of its due process **1152
argument before us, the school concedes it did not raise the issue below. While that omission would
be grounds to consider the issue forfeited, we have discretion to consider on appeal purely legal
issues raised in a petition for review or answer (Cal. Rules of Court, rule 8.516(b)(1); Goldstein v.
Superior Court (2008) 45 Cal.4th 218, 225, fn. 4, 85 Cal.Rptr.3d 213, 195 P.3d 588), and we do
so here. The failure to present the argument below is not without consequence, however. Because
Today's Fresh Start did not develop a record concerning the County Office's actual operation
of schools allegedly in competition with the charter school, the school's as-applied challenge is
limited to matters we may judicially notice or that the County Office concedes. Beyond that, the
school may present a facial challenge to the statutory structure established by the Legislature, but
must show that county boards of education intrinsically have a financial interest of a kind and
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magnitude sufficient to disqualify them from serving in charter revocation hearings as the impartial
adjudicators due process guarantees.


[18]  [19]  [20]  *216  Claims that an adjudicator is biased are not subject to balancing under the
federal Mathews or state Mathews-plus test. (Haas v. County of San Bernardino, supra, 27 Cal.4th
at pp. 1035–1036, 119 Cal.Rptr.2d 341, 45 P.3d 280.) 7  Moreover, where the basis for a challenge
is an alleged pecuniary interest, the presumption of impartiality that would otherwise apply has
no place. (Haas, at p. 1026, 119 Cal.Rptr.2d 341, 45 P.3d 280.) Instead, due process is violated
whenever a decision maker has a financial interest that “would offer a possible temptation to the
average person as judge not to hold the balance nice, clear and true.” (Ibid.; accord, Caperton
v. A.T. Massey Coal Co., supra, 556 U.S. at p. 878, 129 S.Ct. 2252; Aetna Life Insurance Co. v.
Lavoie (1986) 475 U.S. 813, 825, 106 S.Ct. 1580, 89 L.Ed.2d 823.) 8  Conclusive proof of actual
bias is not required; an objective, intolerably high risk of actual bias will suffice. (Caperton, at pp.
883–884, 129 S.Ct. 2252; Haas, at pp. 1032–1034, 119 Cal.Rptr.2d 341, 45 P.3d 280.)


7 As we explained in Haas, Mathews balancing focuses principally on identifying procedures
that will ensure accurate adjudications, while the policies underlying the guarantee of a
disinterested decision maker extend beyond minimizing the risk of error to ensuring that our
legal systems comport with fundamental notions of justice. “ ‘In Justice Holmes' famous
phrase, “even a dog distinguishes between being stumbled over and being kicked.” ’ ” (Haas
v. County of San Bernardino, supra, 27 Cal.4th at p. 1036, 119 Cal.Rptr.2d 341, 45 P.3d 280.)


8 The rule against financial interests stops short of zero tolerance; the United States Supreme
Court has recognized that slight pecuniary interests are not constitutionally cognizable.
(Aetna Life Insurance Co. v. Lavoie, supra, 475 U.S. at pp. 825–826, fn. 3, 106 S.Ct. 1580.)


[21]  To begin, we note the cases Today's Fresh Start principally relies upon are not strictly
analogous because, unlike the circumstances alleged here, they involved adjudicators who stood
to receive a benefit to their personal fisc. (See Tumey v. Ohio, supra, 273 U.S. at p. 523, 47 S.Ct.
437 [a judge may not preside over a case in which he or she has a “direct, personal, ***373
substantial, pecuniary interest” (italics added) ].) In Gibson v. Berryhill (1973) 411 U.S. 564,
93 S.Ct. 1689, 36 L.Ed.2d 488, the United States Supreme Court found a due process violation
where a state's optometry board was comprised of independent optometrists, who were granted
authority to conduct disciplinary hearings of corporate-employed optometrists. License revocation
of corporate optometrists would enhance the business opportunities of independent optometrists;
the optometry board members thus had a personal financial incentive to impose discipline. (Id.
at pp. 578–579, 93 S.Ct. 1689.) A line of state cases relied upon by Today's Fresh Start similarly
recognizes that an administrative board composed of members whose personal businesses could
benefit from the board's rulings violates due process. (See University Ford Chrysler–Plymouth,
Inc. v. New Motor Vehicle Bd. (1986) 179 Cal.App.3d 796, 224 Cal.Rptr. 908; Nissan Motor Corp.
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v. New Motor Vehicle Bd. (1984) 153 Cal.App.3d 109, 202 Cal.Rptr. 1; Chevrolet Motor Division
v. New Motor Vehicle Bd. (1983) 146 Cal.App.3d 533, 194 Cal.Rptr. 270; American Motors Sales
Corp. v. New Motor Vehicle Bd. (1977) 69 Cal.App.3d 983, 138 Cal.Rptr. 594.) Each case **1153
found wanting the New Motor Vehicle Board, a state board charged with, *217  inter alia, resolving
motor vehicle dealer-manufacturer disputes, whose composition must include four new motor
vehicle dealers, but need not include any manufacturer representatives, among its nine members.
(See Veh.Code, §§ 3000, 3001.) In any given dispute, the courts observed, a dealer might have one
of several personal financial incentives: to rule against a dealer (to stifle competition), in favor of
a manufacturer (to curry favor with an entity that supplied the dealer vehicles), or in favor of a
narrow reading of the circumstances in which a franchise could be terminated (to minimize the
dealer's risk of losing its own dealership). (SeeChevrolet Motor Division, at p. 537, 194 Cal.Rptr.
270; American Motors Sales Corp., at p. 987, 138 Cal.Rptr. 594.) Adjudication by decision makers
with such personal financial stakes cannot be reconciled with due process. 9  Here, in contrast,
Today's Fresh Start has identified no personal financial benefit that might impair the ability of
members of the County Board to act as disinterested decision makers; County Board members
are not personally in competition with charter schools, and their salaries are unaffected by any
decision they might reach in a revocation proceeding.


9 The Legislature subsequently acknowledged and rectified the problem by mandating recusal
of the four dealer board members from dealer-manufacturer disputes. (See Veh.Code, § 3066,
subd. (d), as amended by Stats.1985, ch. 1566, § 2, p. 5776.)


The due process violation in Tumey v. Ohio, supra, 273 U.S. 510, 47 S.Ct. 437, arose not only from
the “direct pecuniary interest” the mayor-cum-judge had in each case but also from his institutional
interest: the mayor's “official motive to convict and to graduate the fine to help the financial needs
of the village.” (Id. at p. 535, 47 S.Ct. 437.) Subsequently, the United States Supreme Court has
confirmed that institutional financial interests alone, even without any corresponding personal
benefit, may compromise due process. (Ward v. Village of Monroeville (1972) 409 U.S. 57, 93 S.Ct.
80, 34 L.Ed.2d 267; see Caperton v. A.T. Massey Coal Co., supra, 556 U.S. at p. 878, 129 S.Ct.
2252; Haas v. County of San Bernardino, supra, 27 Cal.4th at p. 1028, fn. 14, 119 Cal.Rptr.2d 341,
45 P.3d 280.) In Ward, the Supreme Court considered whether a village mayor sitting as a judge
trying traffic and ordinance violations and imposing fines that contributed a “ ‘substantial portion’
” of the village's budget had a disqualifying financial ***374  interest. (Ward, at p. 59, 93 S.Ct.
80.) It concluded that, no less than in cases where fines imposed would directly enhance a judge's
salary (see Tumey, at pp. 520, 535, 47 S.Ct. 437), this arrangement offered an impermissible “
‘possible temptation’ ” to partisanship (Ward, at p. 60, 93 S.Ct. 80).


But even such an institutional interest as that evident in Ward has not been demonstrated here.
In Ward, the mayor-cum-judge had an impermissible incentive to maximize village revenue—for
which he was responsible and from which his own salary was paid—at the expense of parties
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for whom he bore no responsibility. (Ward v. Village of Monroeville, supra, 409 U.S. at p. 60, 93
S.Ct. 80.) Here, in contrast, charter schools are public schools for academic and *218  funding
purposes (§ 47612, subd. (c); Wells v. One2One Learning Foundation, supra, 39 Cal.4th at pp.
1200–1201, 48 Cal.Rptr.3d 108, 141 P.3d 225), and Today's Fresh Start has pointed to nothing
in the statutory scheme that would create an incentive for the County Board or individual board
members to favor one public school over another in discharging the duty to promote beneficial
educational opportunities for all students in the county.


Today's Fresh Start hinges its as-applied argument on proof that the County Office operates its own
schools and that those schools in fact compete with Today's Fresh Start for students and funding.
The school is constrained by its failure to develop the argument below; there is no evidence of
this in the record. While the County Office concedes it operates a few specialized schools aimed
principally at high school students, Today's Fresh Start serves only kindergarten through eighth
grade. Today's Fresh Start thus has not shown any incentive on the part of the County Board to
disfavor the charter school in preference for schools operated by the County Office.


**1154  [22]  [23]  [24]  To the extent Today's Fresh Start's argument may be read as a facial
challenge to county boards adjudicating whether to revoke countywide charters, this argument
fails too. The standard for a facial constitutional challenge to a statute is exacting. It is also the
subject of some uncertainty. (Zuckerman v. State Bd. of Chiropractic Examiners (2002) 29 Cal.4th
32, 39, 124 Cal.Rptr.2d 701, 53 P.3d 119; Kasler v. Lockyer (2000) 23 Cal.4th 472, 502, 97
Cal.Rptr.2d 334, 2 P.3d 581.) However, as in Zuckerman andKasler, we need not settle the precise
formulation of the standard because under any of the versions we have articulated the due process
claim here would fail. To resolve a facial challenge, we consider “ only the text of the measure
itself, not its application to the particular circumstances” of this case. (Tobe v. City of Santa Ana
(1995) 9 Cal.4th 1069, 1084, 40 Cal.Rptr.2d 402, 892 P.2d 1145.) Even under the least onerous
phrasings of the test, Today's Fresh Start must show that having county boards adjudicate charter
revocations will create due process problems in at least “ ‘the generality’ ” (California Teachers
Assn. v. State of California, supra, 20 Cal.4th at p. 347, 84 Cal.Rptr.2d 425, 975 P.2d 622) or “ vast
majority” (American Academy of Pediatrics v. Lungren (1997) 16 Cal.4th 307, 343, 66 Cal.Rptr.2d
210, 940 P.2d 797) of cases (see Kasler, at p. 502, 97 Cal.Rptr.2d 334, 2 P.3d 581; Guardianship
of Ann S. (2009) 45 Cal.4th 1110, 1126, 90 Cal.Rptr.3d 701, 202 P.3d 1089).


County boards do not operate public schools (see generally §§ 1040–1047), though they are in
some instances the governing boards for schools operated by county offices of education (e.g., §
52310.5, subd. (c)). In turn, the schools county offices run are not for the general student ***375
population, but instead offer specialized vocational or technical training or educate specialty
groups, including students who are homeless, on probation, in juvenile halls, or have been expelled
from other schools. (See, e.g., §§ 1981, *219  48645.2, 48660 et seq., 52300 et seq.) A private
entity can submit a petition to serve this same niche (see § 47605.5), but Today's Fresh Start did not;
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instead, it sought and received a countywide charter to serve the general student population. Such
general countywide charters are designed by the Legislature not to compete with services provided
by county offices of education, but instead to complement them: “[A] county board of education
may also approve a petition for the operation of a charter school that operates at one or more sites
within the geographic boundaries of the county and that provides instructional services that are not
generally provided by a county office of education.” (§ 47605.6, subd. (a)(1), italics added.) This
provision effectively precludes any competition for students, or the funding that follows them,
between countywide charter schools and schools operated by county offices of education.


Thus, nothing in either the statutory scheme or the record reveals a financial incentive for the
County Board or its individual members to be predisposed in favor of a school's charter revocation.
Accordingly, we find no financial bias that would have deprived Today's Fresh Start of an impartial
adjudicator. 10


10 At issue is the constitutionality of section 47607, subdivision (e), as applied to revocations
by county offices of education. We are not presented with, and do not consider, whether the
statute satisfies due process in the far more common instance where a local school district
is the chartering authority.


IV. Separation of Functions


A. Overlapping Functions and Due Process


[25]  [26]  [27]  Absent a financial interest, adjudicators are presumed impartial. (Withrow v.
Larkin, supra, 421 U.S. at p. 47, 95 S.Ct. 1456; Morongo Band of Mission Indians v. State Water
Resources Control Bd., supra, 45 Cal.4th at p. 737, 88 Cal.Rptr.3d 610, 199 P.3d 1142.) To
show nonfinancial bias sufficient to violate due process, a party must demonstrate actual bias or
circumstances “ ‘in which experience teaches that the probability of actual bias on the part of
the judge or decisionmaker is too high to be constitutionally tolerable.’ ” (Morongo Band, at p.
737, 88 Cal.Rptr.3d 610, 199 P.3d 1142, quoting Withrow, at p. 47, 95 S.Ct. 1456.) The test is
an objective one. ( **1155  Caperton v. A.T. Massey Coal Co., supra, 556 U.S. at p. 883, 129
S.Ct. 2252; People v. Freeman (2010) 47 Cal.4th 993, 1001, 103 Cal.Rptr.3d 723, 222 P.3d 177.)
While the “degree or kind of interest ... sufficient to disqualify a judge from sitting ‘cannot be
defined with precision’ ” (Aetna Life Insurance Co. v. Lavoie, supra, 475 U.S. at p. 822, 106 S.Ct.
1580), due process violations generally are confined to “the exceptional case presenting extreme
facts” (Freeman, at p. 1005, 103 Cal.Rptr.3d 723, 222 P.3d 177). Today's Fresh Start contends this
is such an exceptional case because the County Office and its governing board failed to observe
minimum constitutionally required separation between adjudicative, investigatory, and accusatory
functions.
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*220  The Legislature has vested responsibility for the authorization of charters, oversight of
charter schools, and revocation of charters in unitary administrative agencies. In the majority of
cases, these tasks are handled by individual public school districts (§ 47605); in the rarer case of
countywide charters like the one at issue here, they are handled by a county ***376  office of
education and its board (§§ 47605.5, 47605.6). The chartering authority is charged with monitoring
for charter violations and other statutorily established grounds for revocation, and determining,
after notice and a hearing, whether grounds for revocation exist. (§§ 47604.32, 47607, subds.
(c)-(e).)


[28]  Asking an individual administrative agency to assume multiple roles in this fashion is neither
uncommon nor per se unconstitutional. (Withrow v. Larkin, supra, 421 U.S. at p. 52, 95 S.Ct. 1456.)
In the search for the optimal allocation of administrative functions, “[n]o single answer has been
reached.” (Id. at p. 51, 95 S.Ct. 1456.) Recognizing this, neither the United States Supreme Court
nor we have treated the state or federal Constitution as a straitjacket limiting legislatures to but
one permissible approach. In particular, the due process clause does not mandate importation of
the adversary trial model into the administrative context in all or even most cases. (See Mathews
v. Eldridge, supra, 424 U.S. at p. 348, 96 S.Ct. 893 [“[D]ifferences in the origin and function of
administrative agencies ‘preclude wholesale transplantation of the rules of procedure, trial, and
review which have evolved from the history and experience of courts.’ ”]; Howitt v. Superior Court
(1992) 3 Cal.App.4th 1575, 1581, 5 Cal.Rptr.2d 196 [“[T]he pure adversary model is not entitled
to constitutionally enshrined exclusivity as the means for resolving disputes in ‘[t]he incredible
variety of administrative mechanisms [utilized] in this country....’ ”]; 2 Pierce, Administrative Law
Treatise (5th ed. 2010) Separation of Functions, § 9.9, p. 883[“[T]he strict agency-based separation
of functions approach we have chosen in the criminal justice context is extremely expensive and
inefficient,” and is not automatically the best approach for administrative disputes].)


[29]  Instead, a legislature may adopt an administrative procedure in which the same individual
or entity is charged both with developing the facts and rendering a final decision, and separate
adversarial advocates are dispensed with. Rejecting a separation-of-functions challenge to
proceedings in which an administrative law judge was required both to investigate and to decide,
the United States Supreme Court explained: “Neither are we persuaded by the advocate-judge-
multiple-hat suggestion. It assumes too much and would bring down too many procedures
designed, and working well, for a governmental structure of great and growing complexity. The
social security hearing examiner, furthermore, does not act as counsel. He acts as an examiner
charged with developing the facts.” (Richardson v. Perales (1971) 402 U.S. 389, 410, 91 S.Ct.
1420, 28 L.Ed.2d 842.) Proceedings of this sort “are inquisitorial rather than adversarial.” *221
Sims v. Apfel (2000) 530 U.S. 103, 111, 120 S.Ct. 2080, 147 L.Ed.2d 80.) The federal Constitution
does not prohibit them. (Withrow v. Larkin, supra, 421 U.S. at p. 52, 95 S.Ct. 1456 [“ ‘[t]he
case law, both federal and state, generally rejects the idea that the combination [of] judging [and]
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investigating functions is a denial of due process....' ”]; see Howitt v. Superior Court, supra, 3
Cal.App.4th at p. 1581, 5 Cal.Rptr.2d 196 [“The mere fact that the decision maker or its staff is a
more active participant in the factfinding **1156  process—similar to the judge in European civil
law systems—will not render an administrative procedure unconstitutional.”].)


[30]  [31]  Even an agency's participation in an accusatory portion of administrative proceedings
need not give rise to constitutional concerns. In Withrow v. Larkin, supra, 421 U.S. 35, 95
S.Ct. 1456, the United States Supreme Court considered a ***377  due process challenge to an
administrative board authorized to investigate professional misconduct, issue charges, adjudicate
those charges, and impose discipline. The court explained: “It is also very typical for the members
of administrative agencies to receive the results of investigations, to approve the filing of charges
or formal complaints instituting enforcement proceedings, and then to participate in the ensuing
hearings. This mode of procedure ... does not violate due process of law.” (Id. at p. 56, 95 S.Ct.
1456.) At the extreme, the Supreme Court has countenanced proceedings where a single individual
may act as investigator, prosecutor, and decision maker. (See Goss v. Lopez (1975) 419 U.S. 565,
581–584, 95 S.Ct. 729, 42 L.Ed.2d 725.) Thus, the general rule endorsed by both the United States
Supreme Court and this court is that “[b]y itself, the combination of investigative, prosecutorial,
and adjudicatory functions within a single administrative agency does not create an unacceptable
risk of bias and thus does not violate the due process rights of individuals who are subjected
to agency prosecutions.” (Morongo Band of Mission Indians v. State Water Resources Control
Bd., supra, 45 Cal.4th at p. 737, 88 Cal.Rptr.3d 610, 199 P.3d 1142; see Sheldon v. S.E.C. (11th
Cir.1995) 45 F.3d 1515, 1518 [“ ‘[I]t is uniformly accepted that many agencies properly combine
the functions of prosecutor, judge and jury.’ ”].)


[32]  [33]  [34]  To prove a due process violation based on overlapping functions thus requires
something more than proof that an administrative agency has investigated and accused, and will
now adjudicate. “[T]he burden of establishing a disqualifying interest rests on the party making the
assertion.” (Schweiker v. McClure (1982) 456 U.S. 188, 196, 102 S.Ct. 1665, 72 L.Ed.2d 1.) That
party must lay a “specific foundation” for suspecting prejudice that would render an agency unable
to consider fairly the evidence presented at the adjudicative hearing (Withrow v. Larkin, supra, 421
U.S. at p. 55, 95 S.Ct. 1456); it must come forward with “specific evidence demonstrating actual
bias or a particular combination of circumstances creating an unacceptable risk of bias” (Morongo
Band of Mission Indians v. State Water Resources Control Bd., supra, 45 Cal.4th at p. 741, 88
Cal.Rptr.3d 610, 199 P.3d 1142; see Gai v. City of Selma, supra, 68 Cal.App.4th at p. 220, 79
Cal.Rptr.2d 910 [to prove bias, a party must present “concrete facts”] ). Otherwise, the *222
presumption that agency adjudicators are people of “ ‘conscience and intellectual discipline,
capable of judging a particular controversy fairly on the basis of its own circumstances' ” will
stand unrebutted. (Withrow, at p. 55, 95 S.Ct. 1456.)
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B. The Evidence of Actual Bias


[35]  We consider whether Today's Fresh Start has presented “specific evidence” (Morongo Band
of Mission Indians v. State Water Resources Control Bd., supra, 45 Cal.4th at p. 741, 88 Cal.Rptr.3d
610, 199 P.3d 1142) that this is the “exceptional case” (People v. Freeman, supra, 47 Cal.4th at p.
1005, 103 Cal.Rptr.3d 723, 222 P.3d 177) involving a constitutionally unacceptable risk of actual
bias. Today's Fresh Start identifies two points of structural overlap between the County Office and
its governing board, the County Board. Superintendent Robles recommended revocation based on
the County Office's investigation; as county superintendent she was also, by statute, the ex officio
secretary and executive officer of the County Board. (§ 1010.) Additionally, Shari Kim Gale was
general counsel for both the County Office and its governing board. As well, the school relies on
remarks it contends demonstrate the County Board over-relied on staff and failed to act ***378
as a neutral adjudicator. We find no due process violation.


In Griggs v. Board of Trustees (1964) 61 Cal.2d 93, 37 Cal.Rptr. 194, 389 P.2d 722, we held that
where a school district's superintendent recommended a sanction against a party and thereafter
took no role in the **1157  adjudicator's decision whether to impose the recommended sanction,
no constitutional difficulties arose. There, a teacher challenged as a violation of due process the
administrative proceedings that led to her termination. The school district's superintendent filed
an accusation; thereafter, the school district's board of trustees (of which the superintendent was
the chief executive officer) afforded the teacher a hearing and upheld the termination. The board
of trustees was permitted to presume the superintendent's recommendation was correct—subject
to reevaluation in light of the hearing evidence—and was permitted to conduct the hearing itself
without relying on an outside hearing officer. (Id. at pp. 97–98, 37 Cal.Rptr. 194, 389 P.2d 722.) The
superintendent did not participate in the deliberations; that separation of functions was sufficient.
(Id. at pp. 98–99, 37 Cal.Rptr. 194, 389 P.2d 722.)


So too here, Superintendent Robles had a statutory duty to monitor and, if concerns arose,
investigate Today's Fresh Start's operations. (§ 47604.4, subd. (a).) Based on that investigation,
she ultimately recommended revocation of Today's Fresh Start's charter. Notwithstanding her ex
officio title as executive officer of the County Board, she had no role in the board's adjudicative
processes and did not participate in the vote on whether to revoke Today's Fresh Start's charter.
Her actions thus pose no due process problem.


*223  The same is true of the actions of Sheri Kim Gale, general counsel of both the County
Office and the board. Today's Fresh Start repeatedly characterizes her as a prosecutor, but this
misstates both the nature of the proceedings and Gale's role. The County Board was charged with
considering and weighing the fruits of the staff investigation and what it showed in favor of and
against revocation, as well as the argument and evidence of Today's Fresh Start. Statutorily, the
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County Office and County Board had no agenda, no stake in one outcome or the other. Thus,
like many administrative proceedings the United States Supreme Court and we have previously
approved, this was not a classic adversarial hearing, with a prosecutor and a defendant. There was
no prosecutor here. Gale presented no evidence, examined no witnesses, and made no argument in
favor of revocation. Instead, Gale's role was to advise the County Board on its duties in deciding
whether to direct charter revocation, just as she had previously advised County Office staff as
to their powers and responsibilities when conducting an investigation of Today's Fresh Start. In
neither capacity was she charged with being an advocate or an adjudicator.


The four cases Today's Fresh Start principally relies upon to establish that Gale's actions violated
due process are each inapposite.


In Howitt v. Superior Court, supra, 3 Cal.App.4th 1575, 5 Cal.Rptr.2d 196, the same county
counsel's office represented the county against an employee in a grievance proceeding and was
prepared to advise the quasi-independent adjudicatory body tasked with deciding the grievance.
The Court of Appeal concluded this dual role was permissible, but only if a screening procedure
between prosecutors and advisers was instituted to avoid the specter of “a hearing in which [a
single attorney] representing a county department raises an objection and then excuses himself
from ***379  counsel table to consult with the Board members as to whether the objection should
be sustained.” (Id. at p. 1582, 5 Cal.Rptr.2d 196.) Unlike the county counsel's office in Howitt,
Gale was not tasked with defending her agency's past actions before a third party adjudicator she
simultaneously advised; rather, she was advising a unitary agency on the fulfillment of its statutory
responsibilities in overseeing a regulated entity. Neither the United States Supreme Court nor we
have held that due process requires subdivision of that role into separate parts.


Golden Day Schools, Inc. v. State Dept. of Education (2000) 83 Cal.App.4th 695, 99 Cal.Rptr.2d
917 involved a transparent due process violation: the same person who initiated the refusal to
renew a government contract sat on the appellate panel that reviewed that administrative action
(id. at p. 701, 99 Cal.Rptr.2d 917) and thus “was in the position of judging the correctness of
his own decision” (id. at p. 710, 99 Cal.Rptr.2d 917). Of course, “ ‘[n]o man is allowed to be a
judge in his **1158  own cause; because his interest would certainly bias his judgment, and, not
improbably, corrupt his integrity.’ ” *224  Caperton v. A.T. Massey Coal Co., supra, 556 U.S. at
p. 876, 129 S.Ct. 2252, quoting Madison, The Federalist No. 10 (Cooke ed.1961) p. 59; see In re
Murchison (1955) 349 U.S. 133, 136, 75 S.Ct. 623, 99 L.Ed. 942.) The proceedings here involved
no similar overlap; the County Board was deciding in the first instance whether to revoke a charter,
not reviewing a decision already reached by one or another of its own board members.


In Nightlife Partners, Ltd. v. City of Beverly Hills (2003) 108 Cal.App.4th 81, 133 Cal.Rptr.2d
234, the same legal counsel represented a city in connection with a business permit denial and
then advised the third party hearing officer on administrative appeal from that denial. This violated
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due process because the attorney was in a position to advise on legal rulings and evidentiary
objections in the adversarial appeal of an initial decision he had helped obtain. (Id. at pp. 90–94,
133 Cal.Rptr.2d 234.) Gale was not involved in the appeal of a decision she had helped obtain;
rather, she was counseling the County Board, as she had County Office staff, in connection with
the same task: the initial decision whether Today's Fresh Start's charter should be revoked.


Finally, in Quintero v. City of Santa Ana (2003) 114 Cal.App.4th 810, 7 Cal.Rptr.3d 896, the Court
of Appeal followed Howitt v. Superior Court, supra, 3 Cal.App.4th 1575, 5 Cal.Rptr.2d 196, in
concluding that the same public counsel's office can both represent one party in a contested hearing
and advise the third party adjudicator, so long as sufficient separation is put in place between the
advocate and adjudicator. In Quintero, the plaintiff was discharged from city employment and
his discharge was upheld on appeal by an independent administrative board. Because counsel
for the city in the appeal had an extensive history advising the independent administrative board
adjudicating the appeal of the city's decision to dismiss its employee, the Court of Appeal found a
due process violation. (Quintero, at pp. 815–817, 7 Cal.Rptr.3d 896.) As with Nightlife Partners,
Ltd. v. City of Beverly Hills, supra, 108 Cal.App.4th 81, 133 Cal.Rptr.2d 234, an attorney's role in
the conduct of an appeal conflicted with his earlier role. No similar appeal is at issue here.


Next, Today's Fresh Start cites remarks by one board member, Angie Papadakis, that allegedly
establish the County Board as a whole gave excess deference to the County Office staff and
its recommendations. Referring to a County Office staff report and three volumes of supporting
***380  documentation concerning Today's Fresh Start's compliance with its charter and state
law, Papadakis indicated she “value[d] the work and the responsibility of the staff that spent all
this time looking—compiling three books of what they discovered, what they are responsible for,
what their job was” and “I did not pile through those three books, those three—you know, I did
not go through those.”


*225  To the extent Today's Fresh Start relies on these remarks to assert that Papadakis, or the
board as a whole, simply rubberstamped the recommendations of the County Office staff without
independently considering all the evidence or the presentation and arguments of the school, they
cannot bear the weight of that argument. The comments were made at the October 16, 2007,
meeting at which the board first authorized issuance of notice to Today's Fresh Start of an intent
to revoke its charter. They preceded by weeks the November 6 public hearing at which the school
presented evidence and argument, the November 20 meeting at which the board again considered
the matter, the December 4 meeting at which the County Office presented its final report and the
school again presented argument, and the December 11 meeting at which the County Board finally
voted on revocation. The board and its individual members had ample time between October 16
and December 11 to consider all sides and all the evidence before reaching their own conclusion.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003308181&pubNum=0003484&originatingDoc=I3d338271ea0811e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003308181&pubNum=0003484&originatingDoc=I3d338271ea0811e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003939549&pubNum=0007047&originatingDoc=I3d338271ea0811e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992049456&pubNum=0003484&originatingDoc=I3d338271ea0811e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003939549&pubNum=0007047&originatingDoc=I3d338271ea0811e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003308181&pubNum=0003484&originatingDoc=I3d338271ea0811e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003308181&pubNum=0003484&originatingDoc=I3d338271ea0811e28503bda794601919&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Today's Fresh Start, Inc. v. Los Angeles County Office of Education, 57 Cal.4th 197 (2013)
303 P.3d 1140, 159 Cal.Rptr.3d 358, 294 Ed. Law Rep. 1052...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 31


[36]  More generally, reliance on agency staff to investigate a matter does not disqualify a
board or commission from thereafter ruling impartially. In Kloepfer v. Commission on Judicial
Performance (1989) 49 Cal.3d 826, 264 Cal.Rptr. 100, 782 P.2d 239, for example, a judge argued
that the Commission **1159  on Judicial Performance was tainted because its own staff had
conducted the initial investigation and recommended initiation of proceedings. We rejected the due
process challenge, noting that these facts failed to demonstrate “actual bias” and the argument was
“contrary to existing authority.” (Id. at p. 833, 264 Cal.Rptr. 100, 782 P.2d 239; see, e.g., Withrow
v. Larkin, supra, 421 U.S. at p. 54, fn. 20, 95 S.Ct. 1456; Griggs v. Board of Trustees, supra, 61
Cal.2d at pp. 97–98, 37 Cal.Rptr. 194, 389 P.2d 722; F.T.C. v. Cinderella Career and Finishing
Schools, Inc. (D.C.Cir.1968) 404 F.2d 1308, 1315.) Reliance on staff necessarily implies a degree
of confidence in, and gratitude for, the work individuals perform in accumulating evidence and
developing recommendations. The board member's comments demonstrate no more than that.


Finally, Today's Fresh Start points to remarks County Office and County Board Counsel Gale
made at a November 20, 2007, meeting as proof of the board's partiality. In a November 19 letter,
Today's Fresh Start argued that County Office staff's participation in investigating the school and
recommending revocation violated due process. It further argued that due process forbade any
communication between County Office staff and the County Board concerning the revocation, and
asked the board to “advise staff that they may not communicate, directly or indirectly, with the
Board regarding the revocation.” At the next day's meeting, a board member sought a response
from legal counsel. Gale explained that staff were not acting as adversarial advocates seeking to
persuade an adjudicator, but as advisers to the entity statutorily charged in the first instance with
authorizing and, when necessary, deciding to revoke a school's charter and, accordingly, that ex
*226  parte contacts were entirely permissible: “This is your charter school. [¶] In this matter the
superintendent and staff are not the ***381  authorizer, and in our capacity we all advise the board
in making this very important decision. It is not [County Office ] staff versus [Today's Fresh Start
]'s staff. The legal burden is on you, the board of [the County Office], to determine whether there
is substantial evidence to revoke your charter school. [¶] The [Education Code] provides for an
appeal to the State Board of Education, and that is the due process stage. It is at that stage where
there should be no one-sided communications, each side should have independent counsel. And
most important, the adjudicator is the State Board of Ed[ucation], and it is neutral. In this matter,
in this process, you are not neutral. You are the authorizer. [¶] Essentially this is the same process
we use to evaluate new petitions that come to this board. We use literally the same spectrum of
expert—technical expert staff, there is a public hearing, there is a report of staff, and then there is
a recommendation upon which our board votes. [¶] So with all due respect, we do disagree and
still maintain that our process is entirely legal.” (Italics added.)


Today's Fresh Start's position, that County Office staff's participation in investigating and offering
a recommendation violated due process, was incorrect, as we have explained. Its position that the
staff members were advocates, and thus that the board should be prohibited from communicating
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with its own staff, was similarly incorrect. (See Morongo Band of Mission Indians v. State Water
Resources Control Bd., supra, 45 Cal.4th at pp. 738–739, 88 Cal.Rptr.3d 610, 199 P.3d 1142 [“
‘[s]eparation of functions must be defined and administered in ways that permit decisionmakers
access to needed staff advice except in cases where the adviser has significant adversarial
involvement in the case under decision.’ ”].) In context, it is apparent Gale was arguing not that
the County Board was partial, but that its relationship with its own staff was not that of a neutral
adjudicator presiding over an adversarial hearing, and thus the board was not prohibited from
ex parte contacts with staff members, who were acting as advisers rather than as distinct party-
advocates. In that estimation, she was correct. 11


11 Notably, the County Board member Gale was responding to, Leslie Gilbert–Lurie, then
offered her own understanding of the board's role and relationship with staff in light of Gale's
remarks: “It's how I interpret our role. You're our staff, and so it's not a matter of our team
versus another team. We form the best opinions we can make based on the information we
gather through our own questions and through the information our staff brings us.” Quite
properly, the County Board did not see its staff's role as prosecutorial or even distinct from the
board's, but as advisorial to a disinterested board charged with arriving at the “best opinion[ ]”
as to whether revocation was warranted.


**1160  At its heart, Today's Fresh Start's argument rests on the notion that engaging in an
administrative investigation and forming opinions based on the fruits of that investigation yields
the sort of extrinsic bias the due process *227  clause was intended to prohibit. That view has
long been repudiated. To choose but one example, the United States Supreme Court in Trade
Comm'n v. Cement Institute (1948) 333 U.S. 683, 68 S.Ct. 793, 92 L.Ed. 1010 considered the
constitutionality of the Federal Trade Commission's structure. Charged with preventing unfair
methods of competition, the commission investigated business practices in the cement industry,
issued a complaint, held a formal hearing, and issued a cease and desist order. An industry
trade group challenged the order, arguing that the commission was biased by its investigation,
had prejudged the matter, and could not serve as an impartial adjudicator. The Supreme Court
disagreed. Even assuming that the entire ***382  commission had formed the view, based on
its investigation, that the cement industry was engaged in unlawful price fixing, that view did
not prevent members of the cement industry from producing voluminous evidence, presenting
testimony and argument, and persuading the commission to revise its conclusions. (Id. at p. 701,
68 S.Ct. 793.) Congress intended to establish a unitary administrative agency whose members
would develop expertise with respect to the industries they oversaw. Its model was permissible
and did not require the commission to disqualify itself from adjudicating matters it had previously
investigated. (Id. at pp. 702–703, 68 S.Ct. 793.)


[37]  So too here; the Legislature can charge county superintendents, offices of education, and
their governing boards with oversight of charter schools without having to outsource adjudication
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of charter violations and other alleged misfeasance. Combining these functions in a unitary
agency offers the advantage of ensuring familiarity and expertise. (See, e.g., Trade Comm'n v.
Cement Institute, supra, 333 U.S. at p. 702, 68 S.Ct. 793; Blinder, Robinson & Co., Inc. v.
S.E.C. (D.C.Cir.1988) 837 F.2d 1099, 1107.) That a county office is responsible for investigating
potential violations does not thereafter preclude the county office's governing board from neutrally
evaluating the full range of evidence and argument a given charter school may wish to present at
the required public hearing, and when warranted revising any tentative opinions the county office's
initial investigation may have led the board to form.


Considering the record as a whole, we conclude the evidence Today's Fresh Start presents
establishes neither actual bias nor an unconstitutional risk of actual bias.


V. Evidentiary Hearing
Finally, Today's Fresh Start contends it was denied statutory rights and due process because the
evidence upon which the County Board rested its ultimate revocation decision was not formally
introduced at the November 6, 2007, public hearing. It is undisputed the County Office's report,
recommendation, and supporting documents were delivered to Today's Fresh Start by *228  mid-
October, in advance of the hearing, and that Today's Fresh Start had the opportunity to, and
did, present its responsive evidence and argument at the public hearing. The question is whether
section 47607 or constitutional due process requires the County Office's evidence to also have
been presented then. We conclude neither does.


[38]  We begin with section 47607 and its text. The statute provides in relevant part: “No later
than 30 days after providing the notice of intent to revoke a charter, the chartering authority shall
hold a public hearing, in the normal course of business, on the issue of whether evidence exists to
revoke the charter.” (Id., subd. (e).) The hearing required is simply a hearing “in the normal course
of business.” (Ibid.) The statute does not suggest that the boards of county offices of education,
or those of school districts, should turn their regularly scheduled public **1161  meetings into
formal evidentiary hearings. Of note, when the Legislature intends to require a formal evidentiary
hearing, it knows how to say so. (See, e.g., §§ 8403 [providing for a hearing conducted under the
Administrative Procedure Act, including the evidentiary provisions of Gov.Code, § 11513], 44246
[same], 44944, subd. (a)(1) [same], 44948.5, subd. (d) [same], 87675 [same], 94940 [same].) It
did not choose similar language here. Nor does the legislative history, which we have examined,
offer any indication that the Legislature intended, ***383  when requiring a hearing in the normal
course of business, to mandate a formal evidentiary hearing.


[39]  [40]  [41]  We thus turn to the question whether the state or federal Constitutions themselves
required the County Office to formally present evidence at a prerevocation hearing. There is no
presumption in favor of such procedures; the “judicial model of an evidentiary hearing is neither a
required, nor even the most effective, method of decisionmaking in all circumstances.” (Mathews
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v. Eldridge, supra, 424 U.S. at p. 348, 96 S.Ct. 893; see Oberholzer v. Commission on Judicial
Performance, supra, 20 Cal.4th at p. 392, 84 Cal.Rptr.2d 466, 975 P.2d 663[“[P]rocedural due
process does not require a trial-type hearing in every instance.”].) To the contrary, “[i]n general,
‘something less' than a full evidentiary hearing is sufficient prior to adverse administrative
action.” (Cleveland Board of Education v. Loudermill, supra, 470 U.S. at p. 545, 105 S.Ct. 1487.)


Pursuant to Mathews v. Eldridge, supra, 424 U.S. 319, 96 S.Ct. 893, we consider Today's Fresh
Start's argument that the procedures it received were inadequate by evaluating “the fairness and
reliability of the existing pretermination procedures, and the probable value, if any, of additional
procedural safeguards” in light of the private interest at stake and any countervailing government
interests. (Id. at p. 343, 96 S.Ct. 893; accord, California Teachers Assn. v. State of California,
supra, 20 Cal.4th at p. 347, 84 Cal.Rptr.2d 425, 975 P.2d 622.) In other words, what would the
proposed additional procedures add to the fairness and accuracy of the *229  proceedings actually
held, and is any such additional benefit constitutionally necessary in light of the respective interests
at stake?


It is undisputed Today's Fresh Start received copies of the roughly 500 pages of materials reflecting
the County Office's investigation upon which the County Board relied. The school had notice
of the November 6, 2007, public hearing and had the opportunity to present written materials in
advance of the hearing, as well as arguments from numerous speakers, including counsel, during
the hearing itself. Before the County Board's final decision, the school was afforded the chance to
address the County Board and argue against revocation on numerous other occasions, including
at its October 16, November 20, December 4, and December 11, 2007, board meetings. These
proceedings gave Today's Fresh Start both notice of the alleged deficiencies in its operations and
numerous chances to respond, in writing and orally, with evidence and arguments for why its
charter should not be revoked.


Today's Fresh Start argues that the County Office should have been required to make its case at
the November 6 public hearing as well because otherwise the school could not understand the
charges against it and rebut the most material points. But in advance of the hearing, the County
Office's Corrective Action Plan identified and gave notice to the school of 53 specific problems
with the school's operations on matters ranging from student safety to the administration of state
tests. That notice was sufficient to afford Today's Fresh Start the opportunity to prepare and submit
at the hearing a written rebuttal addressing every alleged problem, whether material or not. Today's
Fresh Start was told in detail the ways in which its performance was perceived as wanting; that it
sharply disagreed with that assessment does not diminish either the notice it had or its opportunity
to respond.


Today's Fresh Start's argument that the County Office should have been required to clarify which
shortcomings were most critical is essentially an argument that ***384  staff should have spent
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more time making the case for revocation, and that affording the school an unopposed stage to
argue its side to the County Board was a due process violation. **1162  (But see Department
of Alcoholic Bev. Control v. Alcoholic Bev. etc. Appeals Bd. (1981) 118 Cal.App.3d 720, 725–
726, 173 Cal.Rptr. 582 [rejecting the argument that due process required a unitary agency's
investigatory branch to present an argument to its adjudicatory branch so that the party facing a
license deprivation could “present an argument in response thereto”].) What Today's Fresh Start
describes as a vice (the failure of anyone to argue against its position at the November 6 public
hearing) could equally be described as a virtue, allowing the school to present its case without
fear of contradiction.


We conclude any increase in the “fairness and reliability” (Mathews v. Eldridge, supra, 424
U.S. at p. 343, 96 S.Ct. 893) of the proceedings from a formal *230  requirement that the
chartering authority's staff present anew at the section 47607, subdivision (e) public hearing the
case for revocation already disclosed to the school would have been minimal. Admittedly, such
a requirement might have focused the County Board on the most salient points for and against
revocation. But the board was the body ultimately charged with voting for or against revocation,
and its members were capable themselves of raising whatever concerns weighed most heavily in
their minds and affording the school the chance to allay those concerns.


Given that the additional benefit to be gained from the requirement Today's Fresh Start seeks is at
best minimal, it matters not that the school's interest in avoiding erroneous revocation may well
be substantial or the County Office's financial burden of formally presenting evidence anew less
than overwhelming. 12  Today's Fresh Start was given the opportunity to be heard “at a meaningful
time and in a meaningful manner” (Armstrong v. Manzo, supra, 380 U.S. at p. 552, 85 S.Ct. 1187);
“the risk of error inherent in the [prerevocation] procedures chosen by the legislature [was] not so
substantial in itself as to require us to depart from the ‘ordinary principle’ that ‘something less than
an evidentiary hearing is sufficient prior to adverse administrative action’ ” (Mackey v. Montrym
(1979) 443 U.S. 1, 17, 99 S.Ct. 2612, 61 L.Ed.2d 321, quoting Dixon v. Love (1977) 431 U.S. 105,
113, 97 S.Ct. 1723, 52 L.Ed.2d 172).


12 This is not to say that formal hearings are without cost; presumably, they impose costs at
least marginally greater, in terms of staff and board time and resources, than the proceedings
conducted here. Even small costs become large when aggregated over many hearings,
and “the Government's interest, and hence that of the public, in conserving scarce fiscal
and administrative resources is a factor that must be weighed. At some point the benefit
of an additional safeguard to the individual affected by the administrative action and to
society in terms of increased assurance that the action is just, may be outweighed by the
cost.” (Mathews v. Eldridge, supra, 424 U.S. at p. 348, 96 S.Ct. 893.)
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We are mindful in reaching this conclusion that “ ‘[l]egislatures and agencies have significant
comparative advantages over courts in identifying and measuring the many costs and benefits of
alternative decisionmaking procedures. Thus, while it is imperative that courts retain the power to
compel agencies to use decisionmaking procedures that provide a constitutionally adequate level of
protection ..., judges should be cautious in exercising that power. In the vast bulk of circumstances,
the procedures chosen by the legislature or by the agency are likely to be based on application of a
Mathews-type cost-benefit test by an institution positioned better than a ***385  court to identify
and quantify social costs and benefits.’ ” (Mohilef v. Janovici (1996) 51 Cal.App.4th 267, 288,
58 Cal.Rptr.2d 721, *231  quoting 2 Davis & Pierce, Administrative Law Treatise (3d ed.1994) §
9.5, p. 61.) The Legislature's choices here comport with due process. 13


13 English v. City of Long Beach (1950) 35 Cal.2d 155, 217 P.2d 22 and La Prade v. Department
of Power & Water (1945) 27 Cal.2d 47, 162 P.2d 13, upon which Today's Fresh Start relies,
do not suggest a different conclusion. Both cases construed nonconstitutional rights to a
hearing and found those rights violated in circumstances where a decision was rendered on
evidence never disclosed to the losing party and which the losing party had no opportunity
to controvert. (English, at p. 158, 217 P.2d 22; La Prade, at pp. 50–53, 162 P.2d 13.) In
contrast, section 47607 does not establish a right to a formal evidentiary hearing; moreover,
Today's Fresh Start, unlike the writ petitioners in English and La Prade, had disclosed to it
the evidence the County Office was relying upon and had numerous opportunities, in writing
and in person, to rebut that showing. (See Candlestick Properties, Inc. v. San Francisco Bay
Conservation etc. Com. (1970) 11 Cal.App.3d 557, 570, 89 Cal.Rptr. 897 [correctly reading
English as confined to circumstances where an administrative body relies on evidence never
disclosed to the affected party]; cf. Cal.Code Regs., tit. 5, § 11965, subds. (d)(1), (f)(2),
11968.5.2, subd. (a) [ensuring going forward that the evidence and grounds for considering
revocation will be disclosed to charter schools in advance of any § 47607 public hearing].)


**1163  DISPOSITION


For the foregoing reasons, we affirm the Court of Appeal's judgment.


We Concur: CANTIL–SAKAUYE, C.J., KENNARD, BAXTER, CHIN, CORRIGAN, and LIU,
JJ.


All Citations


57 Cal.4th 197, 303 P.3d 1140, 159 Cal.Rptr.3d 358, 294 Ed. Law Rep. 1052, 13 Cal. Daily Op.
Serv. 7332, 2013 Daily Journal D.A.R. 9069
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217 Cal.App.4th 844
Court of Appeal, Second District, Division 6, California.


Nicholas TORRES, Plaintiff and Appellant,
v.


DEPARTMENT OF CORRECTIONS AND
REHABILITATION, Defendant and Respondent.


2d Civil No. B242586
|


Filed July 3, 2013
|


Review Denied September 11, 2013


Synopsis
Background: Former prisoner brought action against California Department of Corrections and
Rehabilitation (CDCR) for false imprisonment, negligence per se, negligence, and negligent and
intentional infliction of emotional distress. The Superior Court, Ventura County, No. 56–2011–
00405258–CU–PO–VTA, Henry J. Walsh, J., sustained demurrer. Prisoner appealed.


Holdings: The Court of Appeal, Yegan, J., held that:


[1] prisoner failed to present timely claim for false imprisonment;


[2] prisoner failed to present timely claim for negligence and infliction of emotional distress; and


[3] CDCR was immune from liability for reincarcerating former prisoner based on erroneous
purported revocation of parole.


Affirmed.


Procedural Posture(s): On Appeal; Demurrer to Complaint.


West Headnotes (6)


[1] Limitation of Actions Torts
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A cause of action for false imprisonment accrues on the person's release from
incarceration.


2 Cases that cite this headnote


[2] States Service or presentation;  timeliness
Six-month period for former prisoner to present a claim under Government Claims Act
for false imprisonment based on revocation of parole that had already expired began to
run when he was released from state prison, not on the later date when he was released
from parole supervision and his global positioning system (GPS) tracking bracelet was
removed. Cal. Gov't Code § 945.4.


[3] States Service or presentation;  timeliness
Six-month period for former prisoner to present a claim under Government Claims Act
for negligence and infliction of emotional distress based on purported revocation of parole
that had already expired accrued when prisoner filed a habeas petition alleging that he was
wrongfully detained after his parole expired, since at that time he had reason at least to
suspect a factual basis for the cause of action. Cal. Gov't Code § 945.4.


2 Cases that cite this headnote


[4] Pardon and Parole Liabilities
Public Employment Law enforcement personnel
The statute which specifies rules for discharge from parole does not create civil liability
for failure to timely discharge a prisoner from parole, and it does not trump the statutory
immunity for injury resulting from determining the terms and conditions of a prisoner's
parole or release or from determining whether to revoke his parole or release. Cal. Gov't
Code § 845.8; Cal. Penal Code § 3001.


1 Case that cites this headnote


[5] Pardon and Parole Liabilities
California Department of Corrections and Rehabilitation (CDCR) was immune from
liability for reincarcerating former prisoner based on purported revocation of parole that
had already expired, since the decision to reincarcerate prisoner was not a ministerial
decision. Cal. Gov't Code § 845.8; Cal. Penal Code § 3001.
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[6] Municipal Corporations Nature and grounds of liability
There is no common law tort liability for public entities in California; sovereign immunity
is the rule, and a public entity may be held liable only if there is a statute subjecting it
to civil liability.


See 5 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 255.


2 Cases that cite this headnote


**877  Henry J. Walsh, Judge, Superior Court County of Ventura (Super.Ct. No. 56–2011–
00405258–CU–PO–VTA)
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Kamala D. Harris, Attorney General, Dane R. Gillette, Chief Assistant Attorney General, Lance
E. Winters, Senior Assistant Attorney General, Vickie P. Whitney, Supervising Deputy Attorney
General, Jose A. Zelidon–Zepeda, Deputy Attorney General, for Plaintiff and Respondent.


Opinion


YEGAN, J.


*846  The traditional function of a petition for writ of habeas corpus is to test the legality of
actual governmental restraint of the person. Formerly, there was a requirement of actual physical
confinement. Our California Supreme Court “relaxed” this rule and designed the concept of
“constructive custody” to allow a parolee, who **878  was not actually physically confined, to
prosecute the writ. (In re Marzec (1945) 25 Cal.2d 794 [154 P.2d 873]; see 6 Witkin & Epstein,
Cal. Criminal Law (4th ed. 2012) Criminal Writs, § 16, pp. 619–621.) The “constructive custody”
concept was not designed to afford a person the tolling of the time to file a tort claim and it would
take a herculean leap in logic to “stretch” this concept to so hold. We decline the invitation.


Nicholas Torres appeals from a judgment on demurrer, dismissing his civil complaint for
false imprisonment against California's Department of Corrections and Rehabilitation (CDCR).
Appellant claims he was falsely imprisoned when he was detained on an alleged parole violation
after his parole expired by operation of law. The trial court concluded that the action was barred by
the Government Claims Act (Gov.Code, § 911.2, subd. (a)) 1  and section 845.8 which immunizes
CDCR from damages arising from the erroneous revocation of parole. We affirm.
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1 All statutory references are to the Government Code unless otherwise stated.


Factual and Procedural History


On October 16, 2003, appellant was convicted by plea of a lewd act on a child under the age of
14 (Pen.Code, § 288, subd. (a)) and sentenced to three years in state prison. He was released on
parole on November 22, 2005.


In October 2007, appellant was charged with failure to register as a sex offender and returned to
custody. The Board of Parole Hearings (BPH) found *847  that appellant failed to register as a
sex offender, revoked parole on November 6, 2007, and ordered appellant to serve seven months.
He was again released on parole April 29, 2008.


On July 7, 2008, appellant filed a petition for writ of habeas corpus challenging the November 6,
2007 parole revocation. The superior court granted the petition because appellant was not permitted
to call a witness at the BPH hearing. Vacating the November 6, 2007 decision, the superior court
directed BPH to conduct a new revocation hearing. It did so on January 6, 2009, and concluded
there was insufficient evidence that appellant failed to register as a sex offender.


Appellant was released from custody pending review of a new charge that he was not participating
in sex offender counseling at a parole outpatient clinic. On February 25, 2009, BPH determined
that appellant violated the parole condition, revoked parole, and ordered appellant to serve five
months. On March 2, 2009, while appellant was still in custody, BPH determined there was good
cause to retain appellant on parole. Appellant was released on parole four months later on July
9, 2009.


On June 2, 2009, appellant filed a new petition for writ of habeas corpus alleging that his parole
expired in 2008 and that BPH lacked jurisdiction to revoke parole in February 2009 or retain
appellant on parole. (In re Torres (Super. Ct. L.A. County, No. PV000319.) After the superior
court denied the petition, appellant refiled the habeas corpus petition in the Court of Appeal. (In
re Torres (2010) 186 Cal.App.4th 909 [111 Cal. Rptr. 3d 919].) On July 15, 2010, the Court of
Appeal granted habeas corpus relief on the theory that appellant's parole expired by operation of
law in December 2008. (In re Torres (2010) 186 Cal.App.4th 909, 912, 111 Cal.Rptr.3d 919.) The
court concluded that BPH lost jurisdiction to revoke parole because appellant “was continuously
on parole for three years since release from confinement” and no decision was made to retain
appellant on parole during the 30-day review period **879  described in Penal Code section 3001,
subdivision (a). 2  (186 Cal.App.4th at p. 912.)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES288&originatingDoc=I2e30ce52e2b311e2a98ec867961a22de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022535825&pubNum=0007047&originatingDoc=I2e30ce52e2b311e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022535825&pubNum=0007047&originatingDoc=I2e30ce52e2b311e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022535825&pubNum=0007047&originatingDoc=I2e30ce52e2b311e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES3001&originatingDoc=I2e30ce52e2b311e2a98ec867961a22de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES3001&originatingDoc=I2e30ce52e2b311e2a98ec867961a22de&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022535825&pubNum=0004041&originatingDoc=I2e30ce52e2b311e2a98ec867961a22de&refType=RP&fi=co_pp_sp_4041_912&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_912 





Torres v. Department of Corrections & Rehabilitation, 217 Cal.App.4th 844 (2013)
158 Cal.Rptr.3d 876, 13 Cal. Daily Op. Serv. 7206, 2013 Daily Journal D.A.R. 8751


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


2 Penal Code former section 3001, subdivision (a) provided that a felon who has been
imprisoned for committing a violent felony and “has been on parole continuously for three
years since release from confinement” must be discharged within 30 days from the three-year
anniversary, unless CDCR recommends to the BPH “that the person be retained on parole
and the board, for good cause, determines that the person will be retained.”


Thereafter, on October 4, 2010, appellant filed a tort claim which was denied. He then filed a
lawsuit alleging false imprisonment, negligence per se, negligence, and negligent and intentional
infliction of emotional distress. CDCR filed a demurrer which was sustained without leave to
amend. The trial court ruled that the action was barred by the failure to file a timely *848
government claim (§ 911.2, subd. (a)) and by the discretionary immunity provisions of section
845.8.


Timely Claim Requirement


[1] On appeal, we examine the complaint de novo to determine whether it alleges facts sufficient
to state a cause of action under any legal theory. (Zelig v. County of Los Angeles (2002) 27 Cal.4th
1112, 1126 [119 Cal.Rptr.2d 709, 45 P.3d 1171].) Appellant concedes that a civil claim for damages
must be presented to the California Victim Compensation and Government Claims Board no later
than six months after the cause of action accrues. (§ 945.4; Castaneda v.Department of Corrections
& Rehabilitation (2013) 212 Cal.App.4th 1051, 1061 [151 Cal.Rptr.3d 648].) It is settled that a
cause of action for false imprisonment accrues on the person's release from incarceration. (Scannell
v. County of Riverside (1984) 152 Cal.App.3d 596, 606 [199 Cal.Rptr. 644] [false imprisonment
does not continue after release on bail].)


[2] It is uncontroverted that appellant was released from physical custody on July 2, 2009, and
filed a $5 million government claim over a year later on October 4, 2010. Appellant asserts
that notwithstanding his release from physical custody, he was in “constructive custody” until
October 15, 2010, when he was released from parole supervision and his GPS tracking bracelet
was removed. This imaginative theory has no support in decisional law and there is no good
reason to append this theory to the Tort Claims Act. Our courts have rejected similar arguments,
holding that a false imprisonment cause of action accrues upon the plaintiff's release from physical
confinement. (Collins v. County of Los Angeles (1966) 241 Cal.App.2d 451, 456–457 [50 Cal.Rptr.
586]; Scannell v. County of Riverside, supra, 152 Cal.App.3d at p. 606, 199 Cal.Rptr. 644.)
“[Appellant's] cause of action, if any, for false imprisonment was complete upon his release from
custody even though additional damages might have occurred later.” (Ibid.)


The premise of this “constructive custody” theory is that parole supervision and/or the wearing
of a GPS tracking bracelet is tantamount to actual custody. We believe that no person, in or out
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of physical custody, would agree to this premise. The difference is dramatic. Incarceration at the
local, state, or federal level is a deprivation of physical freedom. Release on parole supervision
even with a GPS tracking bracelet is not a deprivation of physical freedom.


The “constructive custody” concept, for purposes of habeas corpus law, serves the laudatory
purpose of allowing a criminal defendant access to the courts and to have a declaration of the rights
and liabilities **880  attendant to conviction and sentence. This concept has no application to
proposed civil lawsuits against the government. First, sovereign immunity is the rule. The *849
Legislature has created the exclusive manner as to when and how the state may be sued. The
appellate courts should be loathe to tinker with the statutory scheme in a way not reasonably
contemplated by the Legislature. Second, the time limitation for the filing of a claim against the
state is designed to thwart the filing of stale claims. Under appellant's construction of the Tort
Claims Act, a cause of action for false imprisonment is tolled until the entire parole period has
expired.


[3] The causes of action for negligence and infliction of emotional distress accrued when appellant
“ ‘has reason at least to suspect a factual basis for ... [the cause of action.]’ ” (Fox v. Ethicon Endo–
Surgery, Inc. (2005) 35 Cal.4th 797, 807 [27 Cal.Rptr.3d 661, 110 P.3d 914].) That was June 2,
2009, when appellant filed the habeas corpus petition alleging that he was wrongfully detained
after his parole expired. (In re Torres, supra, PV000319.) Appellant did not present the government
claim until October 4, 2010, more than a year later. The failure to file a timely claim precludes
the filing of the lawsuit. (§ 945.4; State of California v. Superior Court (Bodde) (2004) 32 Cal.4th
1234, 1237 [13 Cal.Rptr.3d 534, 90 P.3d 116].)


Section 845.8 Immunity


The trial court sustained the demurrer on the alternative ground that the complaint was barred by
section 845.8 which provides: “Neither a public entity nor a public employee is liable for: [¶] (a)
Any injury resulting from determining whether to parole or release a prisoner or from determining
the terms and conditions of his parole or release or from determining whether to revoke his parole
or release.” The trial court found that appellant “was returned to custody based on a decision (an
admittedly erroneous decision) to revoke his parole.”


[4] Penal Code section 3001, which specifies rules for discharge from parole, does not create civil
liability for “failure” to timely discharge a prisoner from parole, and it does not trump section 845.8
immunity. Even if we were to assume that Penal Code section 3001 creates a statutory liability,
Government Code section 815, subdivision (b) requires that statutory liabilities be subordinated
to statutory immunities. (Harshbarger v. City of Colton (1988) 197 Cal.App.3d 1335, 1340–1341
[243 Cal.Rptr. 463].)
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[5] Section 845.8 has been broadly construed to immunize state officers who, in exercise of their
discretion, detain, arrest, or reincarcerate a person on the mistaken belief the person is actively on
parole. (Perez–Torres v.State of California (2007) 42 Cal.4th 136, 142, [64 Cal.Rptr.3d 155, 164
P.3d 583].) The decision to reincarcerate appellant was not “ministerial” for which there may be
no immunity. (Id. at pp. 143–144, 64 Cal.Rptr.3d 155, 164 P.3d 583.) In *850  Swift v. Department
of Corrections (2004) 116 Cal.App.4th 1365 [11 Cal.Rptr.3d 406], the plaintiff was arrested for
a parole violation even though his parole expired four years earlier. The plaintiff sued CDCR for
false imprisonment and negligence. The Court of Appeal held that the action was barred by section
845.8 because the plaintiff was incarcerated before any determination was made that his parole had
expired. (Id. at p. 1372, 11 Cal.Rptr.3d 406, disapproved on other grounds inPerez–Torres v.State
of California, supra, 42 Cal.4th at p. 145, fn. 4, 64 Cal.Rptr.3d 155, 164 P.3d 583.)


**881  Like Swift, appellant's complaint is based on a parole reincarceration that occurred before
it was determined, in a habeas corpus proceeding, that his parole had expired. Section 845.8
immunity applies. No facts are alleged that CDCR detained appellant after the Court of Appeal
determined that BPH no longer had jurisdiction to retain appellant on parole. (See Perez–Torres
v.State of California, supra, 42 Cal.4th at p. 145, 64 Cal.Rptr.3d 155, 164 P.3d 583.)


[6] Although the complaint sounds in negligence, there is no common law tort liability for public
entities in California. (In re Groundwater Cases (2007) 154 Cal.App.4th 659, 688 [64 Cal.Rptr.3d
827].) Sovereign immunity is the rule and a public entity may be held liable only if there is a statute
subjecting it to civil liability. (Ibid.) To hold otherwise would contradict the Legislature's mandate
that “[e]xcept as otherwise provided by statute [¶] ... [a] public entity is not liable for an injury,
whether such injury arises out of an act or omission of the public entity ....” (§ 815, subd. (a).)


Where, as here, there is no liability as a matter of law, the demurrer should be sustained without
leave to amend. (Haskins v. San Diego County Dept. of Welfare (1980) 100 Cal.App.3d 961, 965
[161 Cal.Rptr. 385].) Appellant makes no showing that the complaint can be amended to overcome
the Tort Claims Act bar (§ 945.4) or section 845.8 statutory immunity. (Blank v. Kirwan (1985)
39 Cal.3d 311, 318 [216 Cal.Rptr. 718, 703 P.2d 58].)


The judgment (order sustaining demurrer) is affirmed. CDCR is awarded costs on appeal.


Gilbert, P.J., and Perren, J. , concurred.
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16 Cal.App.5th 613
Court of Appeal, Fourth District, Division 1, California.


YDM MANAGEMENT CO., INC., Plaintiff and Appellant,
v.


SHARP COMMUNITY MEDICAL GROUP, INC., Defendant and Respondent.


D071244
|


Filed 10/25/2017


Synopsis
Background: Company that purchased accounts receivable from noncontracted operator of
urgent care facilities for services rendered to members of independent practice association (IPA)
of physicians filed lawsuit, as assignee of operator, for breach of implied contract, recovery
of payment for services rendered, recovery on an open book account, and quantum meruit,
alleging that operator had provided emergency medical services to members of IPA's health plan,
for which company sought additional reimbursement. The Superior Court, San Diego County,
No. 37-2014-00042397-CU-CO-CTL, Joel M. Pressman, J., granted IPA summary judgment.
Company appealed.


Holdings: The Court of Appeal, Aaron, J., held that:


[1] summary judgment declaration submitted by IPA demonstrated that operator conceded that it
had not provided emergency services, shifting burden to company to make showing of fact issue;


[2] vice-president of IPA did not offer expert opinion in declaration, and thus she was not required
to supply spreadsheets on which she relied in order for declaration to be admissible;


[3] proper foundation was laid for vice-president's declaration;


[4] neither vice-president's review of billing codes submitted to IPA, nor her reliance on those
codes in declaration, was based on hearsay;


[5] evidence of codes submitted by operator was admissible under hearsay exception for statements
offered against a party;
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[6] summary judgment declaration submitted by company did not raise fact issue precluding
summary judgment; and


[7] trial court did not abuse its discretion in excluding paragraph containing conclusory opinion
from declaration submitted by company.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment; Motion to Exclude Evidence
or Testimony.


West Headnotes (15)


[1] Health Professional societies
An “independent practice association” (IPA) is an association of physicians that contracts
to provide medical care to members.


[2] Health Contracts for services
“Balance billing” is practice by which medical providers who provide non-emergency
services to enrollees in health care services plan in the absence of a contract with that
health care services plan covering those services attempt to obtain the difference between
amount set forth in the enrollee's evidence of coverage and their reasonable and customary
rates by billing the individual patients directly. Cal. Code Regs., title 28, §§ 1300.71(a)
(3)(B), 1300.71(a)(3)(C).


3 Cases that cite this headnote


[3] Assignments Nature and extent of rights of assignee in general
Assignments Equities and Defenses Between Original Parties
Assignee may bring all of the claims that assignor could have brought against defendant
and is subject to all of the defenses that defendant could have raised against assignor if
assignor had filed action against defendant.


1 Case that cites this headnote


[4] Judgment Nature of summary judgment
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Summary judgment and summary adjudication provide courts with a mechanism to cut
through parties' pleadings in order to determine whether, despite their allegations, trial is
in fact necessary to resolve their dispute.


[5] Judgment Weight and sufficiency
Defendant moving for summary judgment or summary adjudication need not conclusively
negate an element of plaintiff's cause of action; instead, defendant may show through
factually devoid discovery responses that plaintiff does not possess and cannot reasonably
obtain needed evidence.


1 Case that cites this headnote


[6] Appeal and Error All or Part of Evidence
Appeal and Error Excluded or stricken evidence
In independently examining the record on appeal from summary judgment ruling to
determine whether triable issues of material fact exist, appellate court considers all
evidence set forth in the moving and opposition papers except that to which objections
were made and sustained.


1 Case that cites this headnote


[7] Judgment Evidence and Affidavits in Particular Cases
Summary judgment declaration of vice-president of independent practice association
(IPA) of physicians, providing that claims noncontracted operator of urgent care facilities
submitted to IPA for services provided to IPA members did not include billing codes for
emergency services, demonstrated that operator conceded it had not provided emergency
services, and thus IPA made prima facie showing that operator's assignee was unable to
establish it was entitled to reimbursement for alleged provision of emergency services,
shifting burden to assignee to make prima facie showing of a triable issue of material fact;
declaration stated operator used codes similar to those seen in an outpatient environment or
from a medical office, rather than codes indicating that emergency services were rendered.
Cal. Health & Safety Code §§ 1317.1, 1371.4(b); Cal. Code Regs. tit. 28, §§ 1300.71(a)
(3)(B), 1300.71(a)(3)(C).


5 Cases that cite this headnote


[8] Judgment Evidence and Affidavits in Particular Cases
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Vice-president of independent practice association (IPA) of physicians did not offer expert
opinion in summary judgment declaration demonstrating that noncontracted operator of
urgent care facilities failed to include billing codes for emergency services in claims
submitted to IPA, and thus spreadsheet containing codes on which vice-president relied
was not required to be submitted in order for declaration to be admissible in action filed by
operator's assignee, alleging operator rendered emergency services for which assignee was
entitled to additional reimbursement; declaration was not offered to prove operator met
a particular standard of care, but rather declaration was offered to establish that operator
had submitted claims without using codes indicating it provided emergency services. Cal.
Health & Safety Code §§ 1317.1, 1371.4(b); Cal. Code Regs. tit. 28, §§ 1300.71(a)(3)(B),
1300.71(a)(3)(C).


[9] Judgment Persons who may make affidavit
Proper foundation was laid for summary judgment declaration of vice-president of
independent practice association (IPA) of physicians, providing that claims submitted
to IPA by noncontracted operator of urgent care facilities for services rendered to IPA
members did not include billing codes for emergency services, and thus trial court did not
improperly rely on declaration on such basis in granting IPA summary judgment in action
filed by operator's assignee, alleging operator rendered emergency services for which
assignee was entitled to additional reimbursement from IPA; vice-president attested that
she was familiar with process by which claims were submitted to IPA and with standard
medical billing practices and to how she found information relevant to claims submitted
by operator. Cal. Health & Safety Code §§ 1317.1, 1371.4(b); Cal. Code Regs. tit. 28, §§
1300.71(a)(3)(B), 1300.71(a)(3)(C).


[10] Judgment Personal knowledge or belief of affiant
Neither review by vice-president of independent practice association (IPA) of physicians
of medical billing codes submitted to IPA by noncontracted operator of urgent care
facilities in claims for reimbursement for services rendered to IPA members, nor vice-
president's reliance on those codes to conclude in her summary judgment declaration
that codes were not used to identify emergency services, was based on hearsay, and thus
declaration was not rendered inadmissible on such basis in action filed by operator's
assignee, alleging operator rendered emergency services for which assignee was entitled to
additional reimbursement from IPA; vice-president was not asserting that operator actually
performed services identified by codes submitted in claims. Cal. Health & Safety Code §§
1317.1, 1371.4(b); Cal. Code Regs. tit. 28, §§ 1300.71(a)(3)(B), 1300.71(a)(3)(C).
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[11] Judgment Documentary evidence or official record
Even if vice-president of independent practice association (IPA) of physicians was relying
on medical billing codes submitted to IPA by noncontracted operator of urgent care
facilities in claims for reimbursement for services rendered to IPA members for their
truth in her summary judgment declaration, evidence of codes submitted by operator was
admissible under hearsay exception for statements offered against a party in action filed
by operator's assignee, alleging operator rendered emergency services for which assignee
was entitled to additional reimbursement from IPA; because assignee stood in operator's
shoes, any statements made by operator were admissible against assignee as statements of
a party. Cal. Evid. Code § 1220; Cal. Health & Safety Code §§ 1317.1, 1371.4(b); Cal.
Code Regs. tit. 28, §§ 1300.71(a)(3)(B), 1300.71(a)(3)(C).


[12] Judgment Documentary evidence or official record
Spreadsheet created by vice-president of independent practice association (IPA) of
physicians containing medical billing codes submitted to IPA by noncontracted operator
of urgent care facilities in billing claims for services provided to IPA members were not
a summary of claims submitted by operator, and thus spreadsheet, which vice-president
relied on in summary judgment declaration providing that operator did not use codes for
emergency services in claims, was not rendered inadmissible on such basis in action filed
by operator's assignee, alleging operator rendered emergency services for which assignee
was entitled to additional reimbursement from IPA; IPA offered spreadsheets as secondary
evidence, and codes submitted in billing claims were admissible statements of a party. Cal.
Evid. Code §§ 1220, 1521; Cal. Health & Safety Code §§ 1317.1, 1371.4(b); Cal. Code
Regs. tit. 28, §§ 1300.71(a)(3)(B), 1300.71(a)(3)(C).


[13] Judgment Evidence and Affidavits in Particular Cases
Summary judgment declaration of orthopedic surgeon, submitted by assignee of
noncontracted operator of urgent care facilities, stating that services provided by operator
to members of independent practice association (IPA) involved the provision of emergency
services, did not raise fact question precluding summary judgment on assignee's claim
alleging operator rendered emergency services for which assignee was entitled to
additional reimbursement from IPA; declaration did not place in dispute fact that operator
did not utilize billing codes indicating it rendered emergency services and that, therefore,
operator essentially conceded that it did not provide emergency services, and nothing in
declaration supported conclusory opinion that services provided actually were emergency
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services. Cal. Health & Safety Code §§ 1317.1, 1371.4(b); Cal. Code Regs. tit. 28, §§
1300.71(a)(3)(B), 1300.71(a)(3)(C).


4 Cases that cite this headnote


[14] Judgment Matters of fact or conclusions
Trial court did not abuse its discretion in excluding paragraph from summary judgment
declaration of orthopedic surgeon submitted by assignee of noncontracted operator of
urgent care facilities, stating surgeon's conclusory opinion that services rendered by
operator to members of independent practice association (IPA) of physicians were
emergency services, in action filed by assignee, alleging operator rendered emergency
services for which assignee was entitled to additional reimbursement from IPA, since
declaration lacked foundation with respect to conclusory opinion; opinion did not
reference medical billing codes submitted to IPA by operator, and surgeon did not attach
other claim documentation on which he purportedly relied establishing that services
provided were emergency services. Cal. Health & Safety Code §§ 1317.1, 1371.4(b); Cal.
Code Regs. tit. 28, §§ 1300.71(a)(3)(B), 1300.71(a)(3)(C).


[15] Judgment Operation and effect of affidavit
Party cannot manufacture a triable issue of fact precluding summary judgment with a
self-serving expert opinion that lacks any basis or explanation for the opinion and that is
inconsistent with its own admissible statements.


See 2 Witkin, Summary of Cal. Law (11th ed. 2017) Insurance, § 190 et seq.


**482  APPEAL from a judgment of the Superior Court of San Diego County, Joel M. Pressman,
Judge. (Retired judge of the San Diego Sup. Ct.) Affirmed. (Super. Ct. No. 37-2014-00042397-
CU-CO-CTL)


Attorneys and Law Firms


Levene, Neale, Bender, Yoo & Brill, Daniel H. Reiss, Los Angeles, and Kurt E. Ramlo for Plaintiff
and Appellant.


Duckor Spradling Metzger & Wynne, Anna F. Roppo and Robert M. Shaughnessy, San Diego,
for Defendant and Respondent.
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AARON, J.


*616  I.


INTRODUCTION


Plaintiff YDM Management Company, Inc. (YDM), appeals from a judgment of the trial court
in favor of defendant Sharp Community Medical Group, Inc. (Sharp), after Sharp successfully
moved for summary judgment of YDM's operative complaint.


[1] YDM, a San Diego company that purchases accounts receivable from physicians and health
care providers, purchased accounts receivable from Doctors Express, **483  a company that
operates urgent care facilities in San Diego, for services rendered to Sharp managed care members.
Sharp is an Independent Practice Association (IPA), which is an association of physicians that
contracts to provide medical care to members. (See Inland Empire Health Plan v. Superior Court
(2003) 108 Cal.App.4th 588, 590, 133 Cal.Rptr.2d 735 [“[A]n IPA is an association of physicians
that contracts to provide medical care to HMO members in the physicians' own offices. The
IPA in turn contracts with each of its independent practitioner members regarding the terms of
participation in the IPA, including payment.”]; see also Heritage Provider Network, Inc. v. Superior
Court (2008) 158 Cal.App.4th 1146, 1149, fn. 2, 70 Cal.Rptr.3d 645 [“IPA's contract with health
maintenance organizations (HMO's) to provide medical care to HMO members. The IPA's, which
provide administrative services such as the credentialing of physicians and eligibility verifications
of the HMOs' members, then contract with medical professionals to treat members. The medical
professionals are typically deemed independent contractors responsible for their own separate
medical practices”].) In its role as an IPA, Sharp provides health care insurance to its managed
care members, and pays claims for health care services that are provided to its members.


At the time that it provided the services at issue to Sharp members, Doctors Express did not
have a preferred provider contract with Sharp. Providers without a contract with an IPA are
reimbursed for nonemergency medical services provided to the IPA's members at amounts that
tend to be significantly less than the “reasonable and customary value for the health care services
rendered.” (Cal. Code Regs., tit. 28, § 1300.71, subds. (a)(3)(B), (a)(3)(C).) However, an IPA such
as Sharp is required by regulation to reimburse out of network providers for the full “reasonable
and customary *617  value” for any emergency medical services provided to its members. (Cal.
Code Regs., tit. 28, § 1300.71, subd. (a)(3)(B).)


As the assignee of Doctors Express, YDM filed this lawsuit seeking additional reimbursement
from Sharp for services provided by Doctors Express to members of Sharp's health plan, beyond
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the amount that Sharp had already reimbursed Doctors Express for those services. YDM has
alleged that Doctors Express provided emergency medical services to Sharp members at its Doctors
Express locations, and, as a result, pursuant to California regulations, Doctors Express (and now
its assignee YDM) is entitled to receive reimbursement for these services at Doctors Express's
“usual, customary, and reasonable rates.”


Sharp moved for summary judgment, and presented evidence that the billing claims that Doctors
Express submitted to Sharp for reimbursement for services did not include Current Procedural
Technology codes (or CPT codes) 1  that would have identified those services as emergency
services. Sharp maintained that YDM could therefore not establish that Doctors Express had
provided “emergency medical services” to Sharp managed care members. The trial court granted
summary judgment in favor of Sharp. On appeal, **484  YDM contends that the trial court erred
in granting summary judgment in Sharp's favor based on the declaration of a Sharp employee, and
that the court erred in failing to give adequate consideration to the declaration of YDM's expert in
concluding that there was no triable issue of material fact.


1 “Current Procedural Technology ... Codes” or “CPT codes” are published annually by the
American Medical Association and comprise a comprehensive list of medical, surgical, and
diagnostic services that is widely used in the healthcare industry. (People ex rel. Allstate
Insurance Co. v. Muhyeldin (2003) 112 Cal.App.4th 604, 607, 5 Cal.Rptr.3d 492 (Allstate
Insurance ).) By using particular codes in bills to insurance companies or patients, a medical
services provider represents that he/she/it has rendered the type of services described by the
codes used.


We conclude that the trial court did not err in granting summary judgment in favor of Sharp. We
therefore affirm the judgment.


II.


FACTUAL AND PROCEDURAL BACKGROUND


Sharp contracts with independent medical providers for those providers to furnish Sharp's members
with health care services at negotiated rates. Sharp pays claims for health care services that are
provided to its members by both contracted, as well as noncontracted providers.


*618  Pursuant to an assignment agreement, YDM purchased the accounts receivable of Doctors
Express, “an ‘out-of-network’ [medical services] provider that had no preferred provider contract
with [Sharp] at the time all of the services [at issue in this case] were provided.” The parties do
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not dispute that Doctors Express operates urgent care facilities in the San Diego area. YDM does
not provide medical services itself.


YDM filed this action against Sharp, asserting causes of action for breach of implied contract,
recovery of payment for services rendered, recovery on an open book account, and quantum meruit,
alleging that Doctors Express had provided “emergency medical services” to a number of Sharp's
managed care patients.


It is undisputed that Doctors Express did provide medical services to Sharp members, and that
prior to the assignment of its claims to YDM, Doctors Express had billed Sharp for the services
that it had provided to Sharp's members. It is also undisputed that Doctors Express submitted its
claims for reimbursement to Sharp by utilizing CPT codes.


YDM further alleged that California law required Sharp to compensate YDM for those “emergency
medical services” at the “usual, customary, and reasonable rates” charged by Doctors Express
for providing such services. According to YDM's complaint, Sharp was “obligated to pay non-
contracted providers such as [Doctors Express],” and the “regulations provide a methodology for
determining the rate to be paid to out-of-network emergency room providers.” YDM alleged that
Sharp failed to reimburse Doctors Express at its “customary, or usual” rates, as required by the
regulations, and instead reimbursed the claims “at below usual, customary, and reasonable levels.”


Sharp moved for summary judgment, arguing that Doctors Express operates urgent care facilities,
not emergency departments, and that only emergency departments at hospitals that are licensed as
such can provide “ ‘emergency medical services’ ” for which insurers are obligated to reimburse
providers at their “ ‘usual, customary, and reasonable rates.’ ” Sharp submitted the declaration
of Carol Wanke, Sharp's vice-president of post-acute patient financial services and managed care
operations, in support of its motion for summary judgment. Wanke attested to her knowledge of the
“process by which a non-contracted health care provider submits a claim to [Sharp] for payment
for medical services rendered to [a Sharp] member or enrollee of a managed care health plan,” and
further stated that providers follow “standard billing procedures that are set forth by the American
Medical **485  Association” which “require the use of Current Procedural Terminology (‘CPT’)
codes and other codes that identify, among other things, the type of services provided, and where
the services are provided.” Wanke also stated *619  that “[e]mergency services are coded using
the following CPT codes: 99281, 99282, 99283, 99284, and 99285.” According to Wanke's
declaration, she searched Sharp's records to find information regarding the claims that Doctors
Express submitted to Sharp for reimbursement for services provided between January 1, 2012,
and December 31, 2014. Wanke caused a spreadsheet to be prepared that identified each claim for
payment and included the place of service code for each claim, as well as the CPT code indicating
the type of medical services provided. Wanke declared that “[n]one of the CPT codes identify the
services provided as emergency services.”
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In response to Sharp's motion for summary judgment, YDM submitted the declaration of Dr.
Jonathan Nissanoff, M.D., a board certified orthopedic surgeon and President of YDM. Nissanoff
attested that he is familiar with “the nature and use and definitions of Current Procedural
Terminology (CPT) codes and code sets maintained by the American Medical Association.” He
explained that “CPT codes are universally used for billing purposes to communicate to the obligor
for payment ... the specific nature of the services provided,” and that, specifically, “[t]hese CPT
codes communicate, among other things, information that enables the recipient to identify from the
CPT [c]odes whether emergency services were provided to the patient.” According to Nissanoff,
“urgent care centers often furnish emergency services to patients because the patients will often
present to and seek immediate treatment from an urgent care center on an unscheduled, non-
elective basis without fully appreciating whether their condition involves the need for emergency
services.” Nissanoff further attested that he “reviewed all of the claims assigned to Plaintiff which
are the subject of this action and [had] knowledge of their contents, including the CPT [c]odes
assigned for the services charged to the patients by the health care providers which disclose the
nature of the services provided to the patients for which services w[ere] rendered.” Nissanoff
stated that “it is [his] opinion to a reasonable probability that all of those services which have been
assigned to YDM involved the provision of emergency services to patients by the assignees.”


The parties each made multiple evidentiary objections; to the other's supporting declaration.


The trial court heard argument from counsel on August 19, 2016. The trial court overruled virtually
all of both parties' evidentiary objections; with two exceptions of particular relevance to this case,
the court sustained Sharp's objection to paragraph 16 of Nissanoff's declaration, which is the
paragraph in which Nissanoff expressed his opinion that “all of those services which have been
assigned to YDM involved the provision of emergency services to patients by the assignees.”


*620  The trial court granted Sharp's motion for summary judgment. The court concluded:


“While it is conceivable that an urgent care center could provide ‘emergency services’, the
evidence in this case indicates that none of the billings [are] coded ‘emergency services.’
Ms. Wanke's declaration indicates that none of the claims presented by the urgent care center
involved emergency services. She specifically identifies codes used for emergency care services
and states that none of them are included in the billings. [Citation.] [¶] ... [¶] Plaintiff offers no
**486  admissible evidence to counter Ms. Wanke's declaration that Doctors Express did not
bill for emergency services. Jonathan Nissanoff's Declaration that ‘all of the services which have
been assigned to YDM involved the provision of emergency services to patients ...’ [citation]
is without foundation.”


The trial court entered judgment in favor of Sharp on August 30, 2016. YDM filed a timely notice
of appeal.
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III.


DISCUSSION


[2] Pursuant to regulation, medical service providers who contract with a health care services
plan are entitled to reimbursement at the contracted rate for those services provided to members
of the plan who are covered by the contract. (Cal. Code Regs., tit. 28, § 1300.71, subd. (a)(3)
(A).) Medical service providers who provide services to members of a health care services plan
but do not have a written contract with the health care services plan for the services at issue are
entitled to reimbursement for the “reasonable and customary value for the health care services
rendered” only for “emergency services.” (Cal. Code Regs., tit. 28, § 1300.71, subds. (a)(3)(B).)
For nonemergency services, such medical service providers are entitled to reimbursement from
the plan, but only for “the amount set forth in the enrollee's Evidence of Coverage.” (Id., subd.
(a)(3)(C).) Often, there is a difference between the “amount set forth in the enrollee's Evidence
of Coverage” and the amount billed by a medical provider; the amount billed is almost invariably
more than the amount set forth in the plan. Medical providers who provide “non-emergency
services” in the absence of a contract covering those services often attempt to obtain the difference
between “the amount set forth in the enrollee's Evidence of Coverage” and their “reasonable and
customary” (Cal. Code Regs., tit. 28, § 1300.71, subd. (a)(3)(B), (C)) rates by billing the individual
patients directly, a practice referred to as “balance billing.” (See Prospect Medical Group, Inc. v.
Northridge Emergency Medical Group (2009) 45 Cal.4th 497, 502, 87 Cal.Rptr.3d 299, 198 P.3d
86 (Prospect Medical ) [when a health care services plan reimburses a provider at a rate *621
lower than the amount billed, practice of billing the patient for the difference between the bill
submitted and the payment received is “ ‘balance billing’ ”].) 2


2 The Supreme Court has concluded, however, that providers of emergency services may not
“ ‘balance bill[ ]’ ” patients for emergency services, since emergency services providers are
entitled to obtain their “ ‘reasonable and customary’ ” rates from health care service plans
directly. (Prospect Medical, supra, 45 Cal.4th at pp. 502, 505, 507–509, 87 Cal.Rptr.3d 299,
198 P.3d 86.)


The parties disagree as to whether Sharp is obligated, pursuant to California regulations, to
reimburse YDM, as Doctors Express's assignee, at the usual, customary, and reasonable rates for
emergency medical services for the services that Doctors Express provided to Sharp members.
The parties agree that insurers are obligated to reimburse noncontracted providers for emergency
medical services provided to their insureds at that provider's “reasonable and customary” rates.
(See Cal. Code Regs., tit. 28, § 1300.71, subd. (a)(3)(B).) The parties disagree, however, as to
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whether an urgent care facility can ever be entitled to reimbursement from a patient's insurer for
the “reasonable and customary value” (ibid.) of emergency services.


**487  Sharp contends that urgent care centers are not licensed hospital emergency departments,
and that they therefore cannot, as a matter of law, bill health care service plans for emergency
services provided to the plan's members. Sharp argues that the law imposes an obligation on health
care service plans to reimburse only emergency departments for any emergency services provided
because the law imposes a duty on emergency departments—but not on urgent care centers—
to provide emergency care to anyone, regardless of ability to pay. Sharp further contends that
Doctors Express failed to designate any of the services provided to Sharp's members as “emergency
services” through the CPT codes used in the claims that it submitted for payment to Sharp.


[3] YDM, standing in the shoes of Doctors Express, 3  argues that there is no provision of law that
limits “emergency services” to those services provided in an emergency department of a hospital.
Rather, YDM asserts, whether a provider has provided “emergency services” to a patient depends
on “the condition of the patient, not on where the services were sought or rendered.”


3 Through the assignment agreement, YDM stands in the shoes of Doctors Express. As the
assignee of Doctors Express, YDM may bring all of the claims that Doctors Express could
have brought, and is subject to all of the defenses that Sharp could have raised against Doctors
Express if Doctors Express had filed this action. (Searles Valley Minerals Operations, Inc.
v. Ralph M. Parsons Service Co. (2011) 191 Cal.App.4th 1394, 1402, 120 Cal.Rptr.3d 487.)


1. Summary judgment standards
[4] “Summary judgment and summary adjudication provide courts with a mechanism to cut
through the parties' pleadings in order to determine *622  whether, despite their allegations, trial is
in fact necessary to resolve their dispute. [Citations.] A defendant moving for summary judgment
or summary adjudication may demonstrate that the plaintiff's cause of action has no merit by
showing that (1) one or more elements of the cause of action cannot be established, or (2) there
is a complete defense to that cause of action.” (Collin v. CalPortland Co. (2014) 228 Cal.App.4th
582, 587, 176 Cal.Rptr.3d 279 (Collin ).)


[5] Generally, “the party moving for summary judgment bears an initial burden of production
to make a prima facie showing of the nonexistence of any triable issue of material fact; if [that
party] carries [t]his burden of production, [the moving party] causes a shift, and the opposing
party is then subjected to a burden of production of his own to make a prima facie showing
of the existence of a triable issue of material fact.” (Aguilar v. Atlantic Richfield Co. (2001) 25
Cal.4th 826, 850, 107 Cal.Rptr.2d 841, 24 P.3d 493 (Aguilar ).) In moving for summary judgment,
“all that the defendant need do is to show that the plaintiff cannot establish at least one element
of the cause of action—for example, that the plaintiff cannot prove element X.” (Id. at p. 853,
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107 Cal.Rptr.2d 841, 24 P.3d 493.) “A defendant moving for summary judgment or summary
adjudication need not conclusively negate an element of the plaintiff's cause of action. [Citations.]
Instead, the defendant may show through factually devoid discovery responses that the plaintiff
does not possess and cannot reasonably obtain needed evidence.” (Collin, supra, 228 Cal.App.4th
at p. 587, 176 Cal.Rptr.3d 279.)


“After the defendant meets its threshold burden [to demonstrate that a cause of action has no
merit], the burden shifts to the plaintiff to present evidence showing that a triable issue of one or
more material **488  facts exists as to that cause of action or affirmative defense. [Citations.]
The plaintiff may not simply rely on the allegations of its pleadings but, instead, must set forth the
specific facts showing the existence of a triable issue of material fact. [Citation.] A triable issue
of material fact exists if, and only if, the evidence reasonably permits the trier of fact to find the
contested fact in favor of the plaintiff in accordance with the applicable standard of proof.” (Collin,
supra, 228 Cal.App.4th at p. 588, 176 Cal.Rptr.3d 279.)


[6] “On appeal, the reviewing court makes ‘ “an independent assessment of the correctness of
the trial court's ruling [regarding summary judgment], applying the same legal standard as the
trial court in determining whether there are any genuine issues of material fact or whether the
moving party is entitled to judgment as a matter of law.” ’ ” (Hesperia Citizens for Responsible
Development v. City of Hesperia (2007) 151 Cal.App.4th 653, 658, 60 Cal.Rptr.3d 124.) Our task
is to determine whether a triable issue of material fact exists. (Collin, supra, 228 Cal.App.4th at p.
588, 176 Cal.Rptr.3d 279.) In independently *623  examining the record on appeal “to determine
whether triable issues of material fact exist,” we “ ‘consider[ ] all the evidence set forth in the
moving and opposition papers except that to which objections were made and sustained.’ ” (Ambriz
v. Kelegian (2007) 146 Cal.App.4th 1519, 1530, 53 Cal.Rptr.3d 700.)


2. Relevant statutory and regulatory background regarding the provision of, and
reimbursement for, emergency services


Under state and federal law, emergency services and care “shall be provided to any person
requesting the services or care” by any licensed health facility that has appropriate facilities
and qualified personnel. (Health & Saf. Code, § 1317, subd. (a), italics added; see 42 U.S.C.
§ 1395dd(b).) 4  Emergency services and care are to be provided without regard to the patient's
“insurance status, economic status [or] ability to pay.” (Health & Saf. Code, § 1317, subd. (b).)
In fact, emergency services and care must be provided without a provider first questioning the
patient as to insurance or ability to pay. (Health & Saf. Code, § 1317, subd. (d); 42 U.S.C. §
1395dd(h).) Further, a health facility generally may not transfer or discharge a patient until it has
been determined that the patient's emergency medical condition has been stabilized. (Health &
Saf. Code, §§ 1317.1, subd. (j), 1317.2; 42 U.S.C § 1395dd(c), (e)(3).)
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4 Section 1250 of the Health and Safety Code defines a “health facility” as “a facility, place, or
building that is organized, maintained, and operated for the diagnosis, care, prevention, and
treatment of human illness, physical or mental, including convalescence and rehabilitation
and including care during and after pregnancy, or for any one or more of these purposes, for
one or more persons, to which the persons are admitted for a 24-hour stay or longer” (italics
added), including general care hospitals, psychiatric hospitals, skilled nursing facilities,
intermediate care facilities, nursing facilities and hospice facilities. Health and Safety Code
section 1250 does not include a reference to “urgent care” clinics or facilities.


The Health and Safety Code defines “emergency services and care,” for purposes of when a
licensed health facility must provide such care. Section 1317.1 of the Health and Safety Code
provides in relevant part:


“Unless the context otherwise requires, the following definitions shall control the construction
of this article and Section 1371.4:


“(a)


**489  “(1) ‘Emergency services and care’ means medical screening, examination, and
evaluation by a physician and surgeon, or, to the extent permitted by applicable law, by other
appropriate licensed persons under the supervision of a physician and surgeon, to determine
if an emergency medical condition or *624  active labor exists and, if it does, the care,
treatment, and surgery, if within the scope of that person's license, necessary to relieve or
eliminate the emergency medical condition, within the capability of the facility.


“[¶] ... [¶]


“(b) ‘Emergency medical condition’ means a medical condition manifesting itself by acute
symptoms of sufficient severity (including severe pain) such that the absence of immediate
medical attention could reasonably be expected to result in any of the following:


“(1) Placing the patient's health in serious jeopardy.


“(2) Serious impairment to bodily functions.


“(3) Serious dysfunction of any bodily organ or part.


“(j) A patient is ‘stabilized’ or ‘stabilization’ has occurred when, in the opinion of the treating
physician and surgeon, or other appropriate licensed persons acting within their scope of
licensure under the supervision of a treating physician and surgeon, the patient's medical
condition is such that, within reasonable medical probability, no material deterioration of the
patient's condition is likely to result from, or occur during, the release or transfer of the patient
as provided for in Section 1317.2, Section 1317.2a, or other pertinent statute.”
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The Knox-Keene Health Care Service Plan Act of 1975 (Knox-Keene Act), a comprehensive
system of licensing and regulation, governs health care service plans such as Sharp's. (See Health
& Saf. Code, § 1340 et seq.; Prospect, supra, 45 Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d
86.) The intent and purpose of the Legislature in enacting the Knox-Keene Act was “to promote
the delivery and the quality of health and medical care to the people of the State of California who
enroll in, or subscribe for the services rendered by, a health care service plan or specialized health
care service plan.” (Health & Saf. Code, § 1342.)


Given that the law elsewhere requires that emergency services and care be provided without
regard to a patient's insurance or ability to pay, the Knox-Keene Act imposes a requirement
that health care service plans must reimburse a provider who has provided emergency services
or care to a health care service plan's enrollee. (Health & Saf. Code, § 1371.4, subd. (b).) The
Department of Managed Health Care (the Department) has promulgated regulations concerning
the reimbursement of claims for emergency and nonemergency services. (See Children's Hospital
Central California v. Blue Cross of California (2014) 226 Cal.App.4th 1260, 1271, 172 Cal.Rptr.3d
861 (Children's Hospital ).)


*625  Specifically, section 1300.71 of title 28 of the California Code of Regulations is entitled
“Claims Settlement Practices,” and is authorized by Health and Safety Code sections 1371
and 1371.35, which impose procedural requirements on claim processing and subject health
care service plans to disciplinary action and penalties for failure to timely comply with those
requirements. (California Medical Assn. v. Aetna U.S. Healthcare of California, Inc. (2001) 94
Cal.App.4th 151, 163, 114 Cal.Rptr.2d 109.)


Most relevant to the matters raised here, pursuant to **490  section 1300.71 of title 28 of the
California Code of Regulations, a health service plan must reimburse a noncontracted provider for
“the reasonable and customary value” of emergency services provided to the plan's enrollee. (Cal.
Code Regs., tit. 28, § 1300.71, subd. (a)(3)(B).) 5


5 California Code of Regulations, title 28, section 1300.71(a)(3) (hereafter Section 1300.71(a)
(3)) defines the phrase “reimbursement of a claim” in the following manner:


“(A) For contracted providers with a written contract, including in-network point-of-
service (POS) and preferred provider organizations (PPO): the agreed upon contract
rate;
“(B) For contracted providers without a written contract and noncontracted providers,
except those providing services described in paragraph (C) below: the payment of
the reasonable and customary value for the health care services rendered based upon
statistically credible information that is updated at least annually and takes into
consideration: (i) the provider's training, qualifications, and length of time in practice;



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1340&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1340&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017841627&pubNum=0004040&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=RP&fi=co_pp_sp_4040_504&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_504 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017841627&pubNum=0004040&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=RP&fi=co_pp_sp_4040_504&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_504 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1342&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1371.4&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033559069&pubNum=0004041&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=RP&fi=co_pp_sp_4041_1271&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1271 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033559069&pubNum=0004041&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=RP&fi=co_pp_sp_4041_1271&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1271 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033559069&pubNum=0004041&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=RP&fi=co_pp_sp_4041_1271&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1271 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033559069&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1371&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1371.35&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001514055&pubNum=0004041&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=RP&fi=co_pp_sp_4041_163&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_163 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001514055&pubNum=0004041&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=RP&fi=co_pp_sp_4041_163&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_163 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=28CAADCS1300.71&originatingDoc=I35b4bc30b9d111e79c8f8bb0457c507d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





YDM Management Co., Inc. v. Sharp Community Medical..., 16 Cal.App.5th 613...
224 Cal.Rptr.3d 479, 17 Cal. Daily Op. Serv. 10,382, 2017 Daily Journal D.A.R. 10,249


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 16


(ii) the nature of the services provided; (iii) the fees usually charged by the provider; (iv)
prevailing provider rates charged in the general geographic area in which the services
were rendered; (v) other aspects of the economics of the medical provider's practice
that are relevant; and (vi) any unusual circumstances in the case; and


“(C) For non-emergency services provided by non-contracted providers
to PPO and POS enrollees: the amount set forth in the enrollee's
Evidence of Coverage.”


By excluding “non-emergency services provided by non-contracted providers” in
subdivision (a)(3)(C) from the provisions of subdivision (a)(3)(B), section 1300.71(a)(3)
renders subdivision (a)(3)(B) the provision governing the rate at which providers without a
governing contract with the patient's health care service plan are to be reimbursed for their
provision of emergency services to a plan's member.


3. Analysis
We begin by noting, as the trial court did, that we have found nothing in statute or regulation
that states that only facilities that are specially licensed to operate an emergency department may
provide “emergency services.” However, Sharp contends that Doctors Express could not seek
payment for the reasonable and customary value of any emergency services that it alleges it
provided to Sharp members “because Doctors Express cannot provide emergency medical services
at urgent care centers as a matter of law.” 6  In *626  making this argument, Sharp relies on the
Code of Federal Regulations, which provides the following definition of “emergency services”
for use in administering Medicare: “Emergency services means inpatient or outpatient hospital
services that are necessary to prevent death or serious impairment of health and, because of the
danger to life or health, require use of the most accessible hospital available and equipped to
furnish those services.” ( **491  42 C.F.R. § 424.101, italics added.) However, it is not clear that
the federal definition of “emergency services” is necessarily the standard applicable with respect
to California's Knox-Keene Act requirements for reimbursement of providers for medical services
provided to health care service plan members, and Sharp provides no authority to support adopting
this standard. Nor does Sharp discuss how this standard should or would interact with the definition
of “emergency services and care” that is set forth in the Health and Safety Code.


6 We do not understand Sharp to be contending that urgent care centers may not, or should not,
treat an individual who presents with an emergency condition requiring immediate attention.
Rather, we interpret Sharp's position to be that only licensed emergency departments may be
considered to have rendered “emergency services” for which health care services plans are
obligated to reimburse at the reasonable and customary value for those services, pursuant
to California law. According to Sharp, because urgent care centers are not required by law
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to provide such services to any person who walks through their doors and are not specially
licensed to provide those services—unlike hospitals with emergency departments that are
required to provide those services and are licensed to do so—urgent care centers are not
entitled to be reimbursed by a patient's insurer or health service plan for the “reasonable
and customary value” of those services. Instead, according to Sharp, urgent care centers are
limited to recovering from the patient, through balance billing, the difference between the
amount that the patient's insurer reimburses a noncontracted provider and the “reasonable
and customary value” of the service provided by an urgent care center.


Sharp also makes a public policy argument that only hospitals or other licensed health facilities
with emergency departments should be able to obtain reimbursement from health care service
plans for the “reasonable and customary value” (Cal. Code. Regs., tit. 28, § 1300.71(a)(3)(B)) of
emergency services provided to plan members because only hospitals and licensed health facilities
with emergency departments are obligated by statute to provide emergency services to all patients,
regardless of any individual's ability to pay. (See Children's Hospital, supra, 226 Cal.App.4th
at p. 1266, 172 Cal.Rptr.3d 861.) Sharp argues that the managed care system would be “turned
on its head” if noncontracted urgent care centers would be permitted to obtain reimbursement
from a health care service plan for the reasonable and customary value of their services by
“mischaracterizing urgent care services as ‘emergent’ ” because there would be no incentive to
patients to seek in-network treatment with the plan's contracted urgent care centers or primary care
physicians. Sharp raises a dire alarm that the troubling effects from what YDM proposes in this
case would “destroy the managed care system.” 7


7 Sharp notes that the loss of the incentive to plan members to seek in-network care “would
have a chilling effect on contracts between health plans and IPAs on the one hand, and
physicians on the other,” because the medical providers would no longer receive the benefit
of access to a large group of members with an incentive to seek treatment with those
particular providers. Sharp also raises the concern that health plans and IPAs such as Sharp
would “face the burden of reimbursing unlicensed non-contracted urgent care centers for
so-called ‘emergency’ services at rates higher than contracted physicians,” and that “[o]ver
time those higher health care costs would be reflected in higher premiums, and higher co-
pays” for members.


*627  We need not determine whether the only providers who may be reimbursed for “emergency
services” are those who provided services within a licensed emergency department in a licensed
health facility. Rather, we reach a more narrow holding based on the record presented to us on
appeal. As we explain further, even if one presumes that it is possible that an urgent care center
or medical provider other than a hospital's emergency department can be considered to have
provided “emergency services and care” as that phrase is defined under California law, and would
therefore be entitled to reimbursement from a health care service plan for the “reasonable and
customary value” of such services, in this case Sharp has presented undisputed evidence that
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Doctors Express submitted no claims to Sharp indicating that it provided emergency services
to Sharp members. Instead, according to the evidence presented by Sharp, the codes utilized
in the billings that Doctors Express submitted to Sharp indicate that Doctors Express provided
only “non-emergency services.” YDM's evidence, in the form of an expert declaration, failed to
adequately place this issue in dispute. Therefore, the evidence in the record demonstrates that
Doctors Express billed only for “non-emergency services,” which means that Doctors Express
essentially **492  admitted that it did not provide “emergency services” to those Sharp members
who sought treatment at a Doctors Express facility and as to whom it submitted the claims at issue
in this case.


a. Sharp's evidence presented in support of its motion for summary judgment was sufficient
to make a prima facie showing of the nonexistence of any triable issue of material fact


i. The Wanke declaration is evidence that Doctors
Express did not bill for providing “emergency services”


[7] The parties agree that medical providers use CPT codes to describe and communicate the
nature of the medical services that have been provided to a patient. CPT codes “were jointly
developed by the American Medical Association and the Health Care Financing Administration
and are the standardized nomenclature for use in insurance claims.” (Allstate Insurance, supra, 112
Cal.App.4th at p. 607, 5 Cal.Rptr.3d 492.) Plaintiff's expert Nissanoff concedes in his declaration
that “[t]he type of service identified by the CPT code allows the recipient to ascertain the nature
of the services provided ....” He further concedes that “based on the services described in a CPT
code, it can be determined what services were furnished ....”


*628  Sharp presented evidence, in the form of Wanke's declaration, that the claims that Doctors
Express submitted to Sharp included no billing codes for “emergency services.” Wanke states
in her declaration that “[e]mergency services are coded using the following CPT codes: 99281,
99282, 99283, 99284, and 99285.” She further declares, “None of the CPT codes [found in
Sharp's records of claims made by Doctors Express] identify the services provided as emergency
services.” 8  The evidence presented by Sharp demonstrates that Doctors Express did not bill Sharp
by using the emergency services CPT codes of 99281, 99282, 99283, 99284, or 99285, and,
therefore, that Doctors Express did not utilize the CPT billing codes that would indicate to Sharp
that the providers at Doctors Express had provided “emergency services” to Sharp members.


8 Wanke further attests that rather than using the codes that indicate that “emergency services”
were rendered, “standard evaluation and management CPT codes [were] used, similar to the
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types of CPT codes one would expect to see in an outpatient environment or from a medical
office.”


Doctors Express's claims for payment are concessions about the nature of the services that were
provided—i.e., by not using CPT codes that would signify that it had provided “emergency
services” in the billings it submitted to Sharp, Doctors Express conceded that it had not provided
“emergency services” to Sharp's members. Because Doctors Express's assignee, YDM stands in its
shoes, YDM is bound by Doctors Express's concessions as to the nature of the services it provided
to Sharp's members. YDM may not now assert that the services provided were different from what
Doctors Express communicated to Sharp through its billing claims.


ii. YDM's evidentiary challenges to the Wanke declaration are without merit


[8] On appeal, YDM challenges the trial court's reliance on Wanke's declaration. In the trial
court, YDM objected to Wanke's declaration, arguing that it constituted multiple hearsay and
lacked foundation, and arguing that Wanke lacked personal knowledge about the billings. YDM
relies on Garibay v. Hemmat (2008) 161 Cal.App.4th 735, 742, 74 Cal.Rptr.3d 715 (Garibay ),
arguing that because Wanke **493  did not supply the “verbatim substance of out-of-court records
of which [she] has no personal knowledge,” and failed to establish a proper foundation for the
admissibility of those records, the trial court should not have admitted or considered Wanke's
declaration. According to YDM, Wanke offered an expert opinion, based “solely on her recitation
in a spreadsheet ... of the verbatim contents of the assigned out-of-court hearsay claims involve[d]
in this case, allegedly setting forth the CPT Codes for such services, which she offers for the truth
of the matter asserted (i.e., none of these CPT codes are for emergency services).”


*629  We reject YDM's characterization of Wanke's declaration and further reject its reliance on
Garibay to attempt to undermine the admissibility of the declaration. In Garibay, a defendant
doctor offered the declaration of her medical expert in support of her motion for summary
judgment. The plaintiff had sued the defendant, alleging that the doctor failed to properly perform
a tubal ligation, which had led to an unwanted pregnancy. (Garibay, supra, 161 Cal.App.4th
at p. 742, 74 Cal.Rptr.3d 715.) The defendant's medical expert stated that he had reviewed the
relevant medical records regarding the care the defendant had provided to the plaintiff. (Id. at
p. 739, 74 Cal.Rptr.3d 715.) However, the defendant did not offer the records of the procedure
or her own deposition testimony regarding the procedure. Rather, the only evidence set forth on
summary judgment by the defendant was the expert doctor's declaration, which summarized the
details of the procedure based on records that were not supplied to the court. The Garibay court
concluded: “Without those hospital records, and without testimony providing for authentication
of such records, Dr. Frumovitz's declaration had no evidentiary basis. Consequently his expert
medical opinion on whether defendant Hemmat met the standard of care had no evidentiary
value.” (Id. at p. 742, 74 Cal.Rptr.3d 715.) The court explained: “ ‘[A] witness's on-the-record
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recitation of sources relied on for an expert opinion does not transform inadmissible matter into
“independent proof” of any fact.’ [Citation.] ‘Although experts may properly rely on hearsay in
forming their opinions, they may not relate the out-of-court statements of another as independent
proof of the fact.’ [Citation.] Physicians can testify as to the basis of their opinion, but this is
not intended to be a channel by which testifying physicians can place the opinion of out-of-court
physicians before the trier of fact. [Citation.] Through his declaration, Dr. Frumovitz attempted
to testify to the truth of the facts stated in the declaration for an improper hearsay purpose, as
independent proof of the facts. [¶] Dr. Frumovitz had no personal knowledge of the underlying
facts of the case, and attempted to testify to facts derived from medical and hospital records which
were not properly before the court.” (Id. at p. 743, 74 Cal.Rptr.3d 715.)


Garibay involved claims of professional malpractice, and expert opinion was therefore necessary
to prove or disprove whether the defendant had met the requisite standard of care. (See Garibay,
supra, 161 Cal.App.4th at p. 741, 74 Cal.Rptr.3d 715.) This case, however, is not a medical
malpractice case, and Wanke's declaration was not offered to provide medical expert opinion
to prove or disprove that Doctors Express met a particular standard of care. Rather, Wanke's
declaration was offered to establish that Doctors Express had submitted claims to Sharp seeking
payment for services that it had rendered, and to establish that Doctors Express had not utilized
any CPT codes that would indicate that it had provided emergency services. Wanke offered *630
testimony, through her declaration, regarding her knowledge of the **494  CPT codes that Doctors
Express had submitted to Sharp for the claims at issue in this case.


[9] In addition, Wanke laid a foundation for her testimony, and described her personal knowledge
of the claims that Doctors Express submitted to Sharp for payment. Wanke attested that she is
Sharp's vice-president for “Post-Acute Financial Services and Managed Care Operations,” that she
has been employed in a variety of positions with Sharp since 1991, and that she is familiar with the
process by which noncontracted health care providers submit claims to Sharp for payment, as well
as the policies and procedures of the Department regarding the reimbursement of noncontracted
health care providers. Wanke further attested to her familiarity with standard medical billing
practices, including the use of CPT codes in billing. Wanke is familiar with the services described
by CPT codes, and is knowledgeable about the codes used for emergency services. She also is
familiar with place of services codes, which indicate the type of facility at which services were
provided.


Wanke also attested to how she performed a search of Sharp's records to find information relevant
to the claims that Doctors Express submitted to Sharp for payment that are at issue in this case.
Wanke caused a spreadsheet to be prepared that included each claim for payment that Doctors
Express submitted to Sharp for services provided between January 1, 2012, and December 31,
2014.
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The spreadsheet included a column for the CPT codes submitted by Doctors Express to Sharp for
services provided to Sharp members. Wanke attested that she reviewed these CPT codes and that
none of the CPT codes used were the CPT codes for emergency services.


[10]  [11] Wanke's review of the CPT codes submitted to Sharp by Doctors Express, and her
reliance on those CPT codes to conclude that none of them were CPT codes used to identify
emergency services, were not based on inadmissible hearsay, as YDM contends. First, Wanke
was not asserting that Doctors Express actually performed the services identified by those codes.
Rather, she was asserting that Doctors Express submitted these specific numeric and alphanumeric
codes in its claims for reimbursement, and that the codes are used to indicate to Sharp the nature of
the services provided and for which payment is being sought. Second, even if Wanke were relying
on the CPT codes submitted by Doctors Express for their truth, evidence of a statement is not made
inadmissible by the hearsay rule when offered against the declarant in an action to which he or
she is a party. (Evid. Code, § 1220.) Because YDM, as the assignee of Doctors Express, stands in
Doctors Express's shoes, any statements made by Doctors Express are admissible *631  against
YDM as statements of a party. (See Riedy v. Bidwell (1928) 93 Cal.App. 202, 207, 269 P. 682
[statements made by assignor are admissible in a suit by the assignee on an assigned claim].) At a
minimum, it would be unfair to permit YDM to exclude the “statements” of its assignor (i.e., the
CPT codes included in the claims Doctors Express submitted to Sharp) as hearsay, given that YDM
relies on those same claims to support its contention that it is entitled to additional reimbursement
for the provision of services to the patients for whom those claims were submitted. 9


9 Indeed, YDM's expert also relies on the “claims assigned to Plaintiff which are the subject
of this action” in attesting to certain facts in his declaration.


**495  [12] Further, to the extent that YDM attempts to challenge the trial court's admission of the
spreadsheets that Wanke caused to be created because they are a summary of the claims submitted
by Doctors Express, and are not the “underlying hearsay claims,” we reject that challenge. Sharp
offered the spreadsheets as secondary evidence, pursuant to Evidence Code section 1521, which
provides in relevant part: “(a) The content of a writing may be proved by otherwise admissible
secondary evidence. The court shall exclude secondary evidence of the content of writing if the
court determines either of the following: [¶] (1) A genuine dispute exists concerning material terms
of the writing and justice requires the exclusion. [¶] (2) Admission of the secondary evidence
would be unfair.” 10  As we have already explained, the statements made by Doctors Express in the
form of CPT codes submitted in billing claims to Sharp are not inadmissible hearsay but rather, are
admissible statements of a party. The trial court therefore did not err in admitting the spreadsheet
summary of the relevant information set forth in the reimbursement claims that Doctors Express
submitted to Sharp. 11
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10 YDM has not raised any issue as to whether Wanke's summary is accurate or fails to
adequately represent the material terms of the original claims submissions. Nor has YDM
set forth any argument that admission of the summary spreadsheet is unfair. Although
YDM suggests that the use of the spreadsheet “had the effect of denying Plaintiff any fair
ability to cross-examine that critically missing foundational multiple hearsay evidence,”
this contention appears to be disingenuous. YDM clearly has access to the original claims
submissions made by Doctors Express; its own expert, Nissanoff, attests that he “review[ed]
[all] of the claims assigned to Plaintiff which are the subject of this action.”


11 As Sharp points out in briefing, the full documentation for all of the claims that make up the
113 page spreadsheet that includes approximately 50 items on each page would result in over
20,000 pages of documents. Requiring the trial court to review all of that documentation,
when a summary setting forth the pertinent information from the underlying documents is
sufficient, would be a waste of judicial resources and time. (See Heaps v. Heaps (2004) 124
Cal.App.4th 286, 293, 21 Cal.Rptr.3d 239 [“since the schedule was a general compilation of
documents that could not be examined individually by the court without great loss of time,
it was admissible”].)


YDM also attempts to avoid the effect of Wanke's declaration by arguing in its reply brief that “the
CPT ‘place of service’ codes and those codes *632  designated for locations other than emergency
departments would not indicate that the services were rendered in an emergency department,
because they were not. ... Thus, Ms. Wanke's declaration that the CPT codes and the ‘place of
service’ codes used by Doctors Express in its claim forms specified locations outside of emergency
departments does not address the nature of the services rendered and does not support a ruling that
the services rendered by Doctors Express were not emergency services.” YDM neglects to address
the fact that Wanke's declaration does not rely solely on the fact that the coding indicates that the
services were not rendered in an emergency department, but that the CPT codes used indicated
that no emergency services were provided. Again, Wanke states, “None of the CPT codes identify
the services provided as emergency services.” This statement does not refer to the location of
the provision of the services; rather, it is a statement about the nature of the services provided.
Therefore, notwithstanding YDM's argument to the contrary, Wanke's declaration does in fact
“support a ruling that the services rendered by Doctors Express were not emergency services,”
given that Doctors Express never claimed, through the CPT codes that it submitted, that it had
provided emergency services.


**496  b. Because Sharp met its burden to make a prima facie
showing, it shifted the burden to YDM to demonstrate the existence
of a triable issue of material fact; YDM failed to meet this burden
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[13] Based on Wanke's declaration, Sharp made a prima facie showing that YDM cannot establish
that it is entitled to reimbursement for the provision of “emergency services.” The burden thus
shifted to YDM to make a prima facie showing of the existence of a triable issue of material fact.
(See Aguilar, supra, 25 Cal.4th at p. 850, 107 Cal.Rptr.2d 841, 24 P.3d 493.) YDM relied upon
Nissanoff's declaration to attempt to establish the existence of a triable issue of material fact. YDM
argues that Nissanoff's declaration places in dispute the material facts on which Sharp relies, which
are based on evidence from Wanke's declaration.


[14] Nissanoff's declaration, however, does not place in dispute the fact that Doctors Express did
not utilize any “emergency services” CPT codes in the billings it submitted to Sharp, and that
therefore, Doctors Express essentially conceded that it did not provide “emergency services” to
Sharp members. YDM argues that Nissanoff's declaration creates a triable issue of material fact as
to whether the services provided by Doctors Express to Sharp members were “emergency services”
because Nissanoff states that he reviewed all of the claims assigned by Doctors Express to YDM,
and that they all “involved the provision of emergency services.” However, the trial court excluded
the paragraph of Nissanoff's declaration in which he states this conclusory opinion. Although
YDM challenges the trial court's ruling, we see *633  no error or abuse of discretion in the court's
exclusion of this portion of Nissanoff's declaration. Specifically, the Nissanoff declaration lacks
foundation with respect to the opinion that he states in paragraph 16 because Nissanoff purports to
opine on the nature of the services provided by Doctors Express, without any reference to the actual
CPT codes used in Doctors Express's billing, and without attaching the other claim documentation
on which he purportedly relied that would establish that the services provided were emergency
services. 12


12 Citing Shugart v. Regents of University of California (2011) 199 Cal.App.4th 499, 506, 132
Cal.Rptr.3d 72, YDM argues that “[t]he Garibay case does not require a party opposing
summary judgment to file duplicate copies of the medical records on which the opposing
expert relied in forming a disputed expert opinion if they are already before the court in
support of the motion.” However, Nissanoff's opinion does not appear to be based solely
on the summary of Doctors Express's billing to Sharp that was included in the spreadsheet
supporting Wanke's declaration. Rather, Nissanoff states that he “reviewed all of the claims
assigned to Plaintiff” in order to reach his opinion that “all of those services which have been
assigned to YDM involved the provision of emergency services to patients by the assignees.”
Since Nissanoff does not appear to rely solely on the CPT codes or place-of-service codes
for his opinion, his declaration must be supported by the documents and information that he
reviewed in forming that opinion.


Finally, even if we were to consider paragraph 16 of Nissanoff's declaration despite the trial court's
exclusion of it, it is insufficient to place in dispute the fact that Doctors Express did not bill Sharp
for emergency services. Nissanoff's declaration concedes that CPT codes are used to communicate
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to a health care service plan the nature of the medical services provided and does not place in
dispute Wanke's declaration stating that Doctors Express's billings did not use the CPT codes that
specify the provision of emergency services. Specifically, Nissanoff does not state that the CPT
codes that Wanke identifies as being the codes used to identify the **497  provision emergency
services—i.e., CPT codes 99281, 99282, 99283, 99284, and 99285—are not, in fact, used to
identify the provision of emergency services. Nor does Nissanoff state that there are additional
CPT codes, other than the ones that Wanke identifies, that identify emergency services. Thus, there
is no dispute that Doctors Express did not utilize CPT codes that would indicate to a health care
service plan that it had provided emergency services. By not billing Sharp with CPT codes utilized
to communicate that emergency services were provided, Doctors Express essentially conceded
that it was not claiming that it had provided emergency services. 13


13 At oral argument, counsel for YDM asserted that urgent care centers are prohibited from
using the CPT codes identified by Wanke as the codes used to bill for “emergency services.”
When questioned about this, however, counsel conceded that YDM's expert did not attest
to this in his declaration, and did not otherwise indicate that there are no CPT codes that
an urgent care center could utilize that would indicate that emergency services had been
provided. We must decide the issues before us based on the record presented, including
the evidence submitted by the parties in support of and in opposition to Sharp's motion for
summary judgment. There is no evidence in this record that urgent care centers are prohibited
from utilizing the CPT codes identified by Wanke as the billing codes for “emergency
services” or that the codes that Doctors Express used in its billings indicated in any way that
the services it provided were “emergency services.”


*634  [15] Beyond this, the Nissanoff declaration is devoid of any explanation or reasoning
to support Nissanoff's conclusory opinion that the services provided were, actually, “emergency
services”—an opinion that conflicts with the CPT codes used in Doctors Express's own billing
that indicated the provision of nonemergency services, only. A party cannot manufacture a triable
issue of fact with a self-serving expert opinion that lacks any basis or explanation for the opinion
and that is inconsistent with its own admissible statements. (See McGonnell v. Kaiser Gypsum Co.
(2002) 98 Cal.App.4th 1098, 1106, 120 Cal.Rptr.2d 23 [“Plaintiffs cannot manufacture a triable
issue of fact through use of an expert opinion with self-serving conclusions devoid of any basis,
explanation, or reasoning”]; see also Golden Eagle Refinery Co. v. Associated Internat. Ins. Co.
(2001) 85 Cal.App.4th 1300, 1315, 102 Cal.Rptr.2d 834 [“ ‘[A]n expert opinion is worth no more
than the reasons upon which it rests.’ ‘[A]n opinion unsupported by reasons or explanations does
not establish the absence of a material fact issue for trial, as required for summary judgment’ ”],
disapproved on other grounds in State of California v. Allstate Ins. Co. (2009) 45 Cal.4th 1008,
1036, 90 Cal.Rptr.3d 1, 201 P.3d 1147.)
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Finally, YDM contends that the trial court erred “[t]o the extent” that it considered “new evidence”
that Sharp offered in support of its reply papers, and urges this court not to consider this evidence
in reviewing the trial court's granting of summary judgment in favor of Sharp. YDM asserts that
“a moving party on summary judgment may not offer new supporting evidence for the first time
in its reply brief.” Sharp submitted a reply declaration by Wanke, as well as the new declaration
of Lucinda Ehnes, an attorney who served as the Director of the Department of Managed Health
Care. We are not convinced that the trial court considered either of these declarations that were
submitted with Sharp's reply papers. In its written ruling, the trial court relied on, and cited to,
Wanke's original declaration submitted in support of Sharp's moving papers. The court did not rely
on any of Sharp's evidence submitted in reply. Further, this court has not considered that **498
evidence in determining whether summary judgment was properly granted. We conclude that
summary judgment in favor of Sharp is appropriate based on Wanke's original declaration, which
Sharp submitted in support of its motion for summary judgment. The fact that Sharp submitted
this additional evidence in reply, even if doing so was improper, does not alter our analysis.


*635  IV.


DISPOSITION


The judgment is affirmed.


HALLER, Acting P. J.


O'ROURKE, J., concurred.


All Citations
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