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ISSUE ON WHICH REVIEW WAS GRANTED 
May a primary insurer seek equitable contribution from an 

excess insurance carrier after the primary policy underlying the 

excess policy has been exhausted (vertical exhaustion), or is 

equitable contribution from an excess insurance carrier available 
only after all primary policies have been exhausted (horizontal 

exhaustion)? 

(Order granting review, April 13, 2022.) 

 

INTRODUCTION 
Insurance policy language, like the language in other 

contracts, should be read consistently.  The same policy/contract 

language should mean the same thing in all contexts.  Meaning 

should not depend on whether the plaintiff is an insured seeking 
coverage against an insurer or an insurer seeking contribution 

from other carriers.  Rights based on insurance policies, including 

equitable rights of contribution between insurance carriers, 
should be founded on particular policies’ specific language, not on 

non-contract or non-record-based assertions or judicial gloss. 

Two years ago, in Montrose Chemical Corp. v. Superior 

Court 9 Cal.5th 215 (Montrose III), this Court interpreted policy 

provisions comparable to the ones at issue here in the context of 

a policyholder seeking to tap an additional layer of insurance 

coverage.  Specifically, this Court held: 

 In construing obligations under an insurance policy, courts 

must look first to the policy language; 
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 Policy language seeking to disclaim coverage upon the 

existence of other insurance is treated the same no matter 
where in the policy it appears; 

 Such language seeking to disclaim coverage upon the 

existence of other insurance is presumed to be limited to 
other insurance in the same policy period (in so holding, 

Montrose III followed the Restatement and decisions from 

multiple sister State Supreme Courts). 

Here, Truck Insurance Exchange (Truck) provides 

insurance covering asbestos losses that span multiple carriers’ 

policy periods.  Asbestos claims are so-called long-tail claims as 
they trigger coverage in multiple policy periods, often decades 

worth of policy periods.  Other insurers also cover the same long-

tail claims that Truck covers.  In particular, a handful of other 
insurers’ policies promise to “continue in force as underlying 

insurance” upon the exhaustion of specifically identified, same-

policy-period policies.  (Exhaustion refers to payment of a policy’s 

available policy limits.)  It is undisputed that the specifically 
identified, same-policy-period policies have all been exhausted.   

The other insurers claim (and the trial court and Court of 

Appeal held) that they don’t have to live up to their “continue in 
force as underlying insurance” promises despite exhaustion of the 

specifically identified policies.  This they claim is because Truck’s 

policy should be considered available underlying other insurance 
to their own coverage even though it pertains to a different policy 

period.  Because Truck’s policy has no aggregate limit, this theory 

means that Truck and Truck alone must always bear all defense 
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costs and the first $500,000 of indemnity expense for all claims 

its policy concurrently covers, including for claims that span the 
other carriers’ policy periods and for which those carriers 

collected substantial premiums.  But one can only reach this 

conclusion by ignoring the governing policy language and this 
Court’s express Montrose III analysis. 

The judicial construction of insurance policy language 

should be consistent, no matter which party asserts a particular 
meaning.  Consistent reading of the policy language at issue in 

this equitable contribution action leads to only one result:  The 

other carriers must live up to their “continue in force as 
underlying insurance” promises and contribute with Truck to the 

defense and indemnity of their common insured on claims that all 

of the policies cover.  That is the only way to afford a fair result 
among multiple carriers, all covering the same losses. 
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STATEMENT OF FACTS 
A. Truck Insurance Exchange defends and pays 

decades’ worth of asbestos bodily injury claims 
made against Kaiser Cement. 

1. Truck insures Kaiser Cement for policy 
years 1965 to April 1983, excluding amounts 
covered by other insurance. 

Truck insured Kaiser Cement for bodily injury claims from 

December 31, 1964 until April of 1983.  (2JA-535 ¶ 6.)1  Truck’s 
policies provided primary insurance, subject to the condition that 

such policies are excess of any other insurance covering the same 

loss:  “If the insured has other insurance against a loss covered by 
this policy, the insurance under this policy shall be excess 

insurance over all such other valid and collectible insurance ....”  

(See, e.g., 1JA-153.)   

The Truck policies had differing applicable bodily injury 

limits, ranging from $100,000 per person/$300,000 per occurrence 

to $500,000 per person/$500,000 per occurrence.  (2JA-536 ¶¶ 6a, 
6b, 6c.)  From 1964 to 1971, there was a $300,000 aggregate 

limit; from April 1980 until April 1983, there was a $1.5 million 

aggregate limit.  (2JA-536 ¶¶ 6a, 6c.)  Critically, from 1971 until 
April 1980, the Truck policies had no aggregate limit, providing 

coverage for an inexhaustible number of occurrences.  (1JA-140; 

2JA-536 ¶ 6b.)  Truck issued the no-aggregate limit policies at 
a time when this Court had yet to adopt multiple-policy-period 

 
1 We cite to the joint appendix as [volume]JA-[page]. 
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coverage for long-tail claims, such as asbestos injury.  (See 

Argument § I.A, post.) 

All of the Truck policies also had an anti-stacking 

provision, which, for a single occurrence, limits recovery under all 

Truck policies combined to a single per-occurrence limit.  (See, 
e.g., 1JA-145.)  Each Truck policy has a duty to defend and 

indemnify Kaiser Cement for asbestos bodily injury claims 

triggering that policy.  (E.g., 1JA-141, 213.) 

The Insurance Company of the State of Pennsylvania 

(ICSOP) provides excess insurance over Truck’s 1974 primary 

policy.  (6JA-2428.) 

2. Kaiser Cement tenders to Truck and Truck 
affords defense and indemnity of asbestos 
bodily injury claims under Truck’s 1974 
policy with a $500,000 per-occurrence limit 
but no aggregate limit. 

Kaiser Cement tendered to Truck, and Truck alone, the 

defense and indemnification of any and all asbestos injury claims 
that trigger—that is, potentially fall within the coverage of—the 

1974 Truck no-aggregate-limit policy, regardless of whatever 

other policies those claims may also trigger.  (2JA-539 ¶ 22.) 

Truck has spent upwards of $450 million defending and 

indemnifying Kaiser Cement under the 1974 policy.2  Kaiser 

 
2 For the 38 months from July 1, 2004 to September 1, 2007, 
Kaiser incurred $77.45 million in defense and indemnity costs 
that were Truck’s responsibility.  (Truck Insurance Exchange v. 
Kaiser Cement (Cal.Ct.App., Jan. 7, 2022, No. B278091) 2022 WL 
71771 at p. *7 (Truck v. Kaiser Cement I) [nonpub. opn.].)  That’s 
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Cement paid only a $118,000 premium for that policy.  (8JA-

3345, ¶ E.)   

B. Other primary insurers on the risk, both before 
and after Truck’s policy period, have long since 
exhausted their policy limits.  

Truck was not Kaiser Cement’s only asbestos bodily injury 

primary insurer.  Injuries occurring over a long period of time—
injuries caused by asbestos exposure are a prime example—

trigger coverage under multiple insurance policies.  (See 

Montrose Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 
645, 686-687 (Montrose I).)   

From 1947 until 1964, Fireman’s Fund was Kaiser 

Cement’s primary insurer against that risk.  (2JA-535 ¶ 3.) 

Home Insurance Company (Home Insurance) was Kaiser 

Cement’s primary insurer between April of 1983 and April of 

1985, after Truck was off the risk.  (2JA-535 ¶ 4.)  

Those policies have long since paid their aggregate policy 

limits:  Fireman’s Fund in April of 2004; Home Insurance in 

December of 1999.  (2JA-535 ¶¶ 3-4.)  

 
roughly $24 million per year.  That extrapolates to over $400 
million for the 17 years from July 2004 to July 2021.  That’s in 
addition to over $50 million in indemnity payments (not 
including defense expenses) that Truck made before October 
2004.  (Id. at p. *8.) 
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C. For policy periods covered by the now-
exhausted primary coverage, First State, 
Westchester, and London Market Insurers 
issued policies promising to drop down as 
primary insurance upon exhaustion of the 
specifically referenced primary policies. 

The exhausted primary policies issued by Fireman’s Fund 

and Home Insurance are backstopped by at least one layer of 

additional policies.3   

The hybrid First State and Westchester policies.  

First State Insurance Company issued an “Umbrella Liability 

Policy” covering from April 1983 through April 1984.  (8JA-3014.)  
The International Insurance Company (Westchester) issued 

a “The Defender Commercial Comprehensive Catastrophe 

Liability Policy” covering May 1984 to April 1985.  (8JA-3065, 
original emphasis.)  These policies do not purport to be pure 

excess policies.  Instead, they are hybrids.  As discussed below, 

both the First State and Westchester policies promise to step into 
the shoes of the specifically identified, now-exhausted Home 

Insurance policy.   

The hybrid and excess London Market Insurers’ 
policies.  The London Market Insurers issued policies triggered 

upon the exhaustion of the specifically scheduled Fireman’s Fund 

 
3 Many, but not all, of the key policy provisions were set out in 
a stipulated summary, 3JA-1074-1083, that is attached as an 
appendix to this brief per California Rules of Court, rules 
8.204(d) & 8.520(b)(1).  (Page 3JA-1079 is blank except for policy 
forms references and is omitted.) 
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primary policies.  The London Market Insurers’ policies were 

written on three forms, two of which are materially the same. 

The policies in effect each year from 1953 to 1958 were 

written on the T.P. 7 “Excess Public Liability” form.  (7JA-2473.) 

From 1958 to 1964, the London Market Insurers issued 
“Umbrella” policies (3JA-1076) using the Price Forbes form 

(1958-1961) and the L.R.D. 60 form (1961-1964), which the 

parties agreed are materially the same.  (3JA-1138-1141.)  These 
later London Market Insurers policies are hybrids, not pure 

excess insurance. 

1. The policy limits. 

First State policy:  The First State policy has a 
$10 million policy limit “in excess of:  A.  The amount recoverable 

under the underlying insurance as set out in Schedule A 

attached.”  (8JA-3014.) 

Westchester policy:  The Westchester policy has 

a $10 million policy limit in excess of “the total of the applicable 

limits of the underlying policies listed in Schedule A hereof, and 
the applicable limits of any other insurance collectible by the 

insured.”  (8JA-3065, 3077.) 

London Market Insurers’ Policies:  The London Market 
Insurers “Excess Public Liability” T.P. 7 form has a $2 million 

policy limit “after the Primary Insurers have paid or have been 

held liable to pay” “$200,000 in ultimate net loss,” with “Primary 
Insurers” defined as “Insurers shown on the Schedule attached.”  

(7JA-2473.)   
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The London Market Insurers 1958-1964 “Umbrella” policies 

have limits “for the ultimate net loss the excess of … (a) the 
limits of the underlying insurances as set out in the attached 

schedule in respect of each occurrence covered by said underlying 

insurances.”  (3JA-1076.)   

2. With one exception, the various 
backstopping policies promise to “continue 
in force” as primary insurance, including 
defense costs, once the specifically 
scheduled underlying policies are exhausted. 

The First State, Westchester, and various London Market 
policies, initially written above the now-exhausted primary 

policies, promise to “continue in force as underlying insurance” 

once the specified, scheduled same-policy-period underlying 
primary insurance policies have exhausted, as has happened. 

First State policy:  First State promised that its policy 

would “continue in force as underlying insurance” once “the 

aggregate limits of liability of the underlying policies, listed in the 

schedule of underlying insurance, are exhausted ....”  (8JA-3012, 

italics added.)  The First State policy’s schedule of underlying 

insurance lists only a now-exhausted Home Insurance policy.  
(8JA-3015.)  No mention is made of any other policy having to 

exhaust before the First State policy continues in force as 

underlying insurance, i.e., as primary insurance. 

First State’s policy’s coverage “includes investigation, 

adjustment, appraisal, appeal and defense costs paid or incurred 

by the INSURED with respect to damages covered hereunder” 
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unless an “underlying insurer” is obligated to pay them.  (8JA-

3027 [“Ultimate Net Loss,” italics added].) 

Westchester policy:  The Westchester policy contains 

almost identical language, agreeing to “continue in force as 

underlying insurance” upon “the aggregate limits of liability of 

the underlying policies listed in Schedule A” being exhausted “by 

reason of losses paid thereunder.”  (8JA-3078, italics added.)  

“Schedule A,” in turn, lists an exhausted Home Insurance policy 

as the only scheduled underlying liability insurance.  (8JA-3075.)  
Again, no mention is made of any primary policy other than the 

scheduled same-policy-period insurance before the Westchester 

policy “continues in force” as primary insurance. 

The Westchester policy covers “[a]ll expenses, other than 

defense settlement provided in Insuring Agreement II, incurred 

by the insured in the investigation, negotiation, settlement and 

defense of any claim or suit seeking such damages, excluding only 

the salaries of the insured’s regular employees,” but “shall not 

include any damages or expense because of liability excluded by 
this policy.”  (8JA-3080, italics added.)  Again, it purports to not 

apply to defense or legal expenses covered by “underlying 

insurance.”  (Ibid.)  “Defense settlement” in “Insuring Agreement 
II” affords coverage for “any occurrence not covered, as warranted 

by the underlying policies listed in Schedule A hereof or not 

covered by any other underlying insurance collectible by the 
insured.”  (8JA-3079.)  As to such claims, the Westchester policy 

promises to “defend any suit against the insured” and to “make 

such investigation, negotiation and settlement of any claim or 
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suit as it deems expedient.”  (Ibid.)  Defense expenses are in 

addition to the policy limits.  (Ibid.) 

The London Market Insurers’ Price Forbes and 

L.R.D. 60 forms (1958-1964):  The two London Market Insurers’ 

policy forms covering from 1958 to 1964 likewise promise to 
“continue in force as underlying insurance” upon the “exhaustion 

of the aggregate limits of liability under said underlying 

insurances”; the preceding language references “the underlying 

insurances as set out in the attached schedule,” i.e., “said 
underlying insurances”—a schedule specifying only now-

exhausted Fireman’s Fund policies.  (3JA-1076-1077.)  No 

mention is made of exhausting any other insurance policy before 
the duty to “continue in force as underlying insurance” is 

triggered. 

These policies define covered “Ultimate Net Loss” as 
including “expenses for doctors, lawyers, nurses and investigators 

and other persons, and for litigation, settlement, adjustment and 

investigation of claims and suits which are paid as a consequence 
of any occurrence covered hereunder, excluding only the salaries 

of the Assured’s or of any underlying insurer’s permanent 

employees.”  (3JA-1077, italics added.) 

The London Market Insurers’ T.P. 7 specific-excess 

form:  By contrast, the earlier London Market Insurers’ T.P. 7 

policy form (1953-1958) simply “attach[es]” after “Primary 
Insurers” have paid their limits, with “Primary Insurers” defined 

as “Insurers shown on the Schedule attached”—specifically 

scheduled same-policy-period underlying policies.  (7JA-2473.)  
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No mention is made of unscheduled underlying insurance.  The 

specifically scheduled underlying Fireman’s Fund policies have 
been exhausted. 

3. The policies purport to disavow coverage to 
the extent there is “other insurance.” 

The traditional excess “other insurance” policy 

provisions.  Except for the early London Market Insurers’ T.P. 7 

form (see 7JA-2473-2485), the relevant policies contain 

traditional excess “other insurance” clauses:4  

First State policy:  “If other collectible insurance with 
any other INSURER is available to the INSURED covering a loss 

covered hereunder”—except insurance intended to apply in 

excess of the First State policy—then the First State policy “shall 
be in excess of, and not contribute with, such other insurance.”  

(8JA-3028.)  

The Westchester policy:  The policy is “in excess of” any 
“other collectible insurance” available to Kaiser Cement—except 

for insurance intended to be in excess of the Westchester policy.  

(8JA-3082.) 

 
4 “Other insurance” clauses come in various forms.  An “excess” 
clause makes the policy excess to other insurance.  In contrast, an 
“escape” clause purports to eliminate all coverage if there is other 
applicable insurance.  And, a “pro rata” clause mandates sharing 
losses pro rata with other applicable policies.  (Commerce & 
Industry Ins. Co. v. Chubb Custom Ins. Co. (1999) 75 Cal.App.4th 
739, 743-744.)  The various formulations are treated 
equivalently—disregarded in favor of prorating the losses—when 
they conflict.  (Id. at pp. 744-745.) 
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The London Market Insurers’ Price Forbes and 

L.R.D. 60 forms:  “If other valid collectible insurance with any 
other insurer is available to the Assured covering a loss also 

covered by this policy”—with the exception of insurance written 

to be in excess of the policy—then “the insurance afforded by this 
policy shall be in excess of and shall not contribute with such 

other insurance.”  (3JA-1078.) 

The “ultimate net loss” and “retained limits” 

phrasings.  In addition, the various policies seek through other 

provisions to disavow coverage when other applicable insurance 

exists, e.g., defining covered “ultimate net loss” or “retained 
limits” terms to exclude amounts covered by other insurance:  

First State policy:  The First State policy purports to be 

“liable only for the ULTIMATE NET LOSS in excess of” the 

limits of both (1) the scheduled Home Insurance policy and (2) 
“the applicable limits of any other underlying insurance,” 

whether or not it appears in the schedule of underlying 

insurance.  (8JA-3012.)  The policy further defines “ultimate net 
loss,” in relevant part, to be “the sums paid as damages in 

settlement of a claim or in satisfaction of a judgment” after 

“making deductions for all other recoveries, salvages, and other 
insurances (whether recoverable or not) ....”  (8JA-3027.)   

In addition, the policy defines its “Underlying Limit” as “an 

amount equal to the limits of liability indicated beside the 
underlying insurance listed in the Schedule A of underlying 

insurance, plus the applicable limits of any other underlying 

insurance collectible by the insured.”  (8JA-3012.) 
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Westchester policy:  Like the First State policy, the 

Westchester policy purports to be liable “only for the ultimate net 
loss in excess of” both “the total applicable limits in the 

underlying policies listed in Schedule A”—the Home Insurance 

policy—“and the applicable limits of any other insurance 
collectible by the insured.”  (8JA-3077.)  In addition, it asserts 

that it “shall not apply to defense, investigation, settlement or 

legal expenses covered by underlying insurance.”  (8JA-3080.)   

The London Market Insurers’ Price Forbes and 

L.R.D. 60 forms (1958-1964):  The London Market Insurers 

purport to limit coverage to Kaiser Cement’s “ultimate net loss,” 
defining “ultimate net loss” as “the total sum” that Kaiser 

Cement “or any company as his [sic] insurer, or both, become 

obligated to pay,” including a bevy of possible litigation expenses.  

This broad “ultimate net loss” definition is then subject to the 
caveat that “[t]he Underwriters shall not be liable for expenses as 

aforesaid when such expenses are included in other valid and 

collectible insurance.”  (3JA-1077.)   

The London Market Insurers’ T.P. 7 form (1953-1958):  

The T.P. 7 form defines “ultimate net loss” as “the sums paid in 

settlement of losses for which the Assured is liable after making 
deductions for all recoveries, salvages and other insurances 

(other than recoveries under the policy/ies of the [scheduled] 

Primary Insurers), whether recoverable or not ....”  (7JA-2473.)  
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STATEMENT OF THE CASE 
The litigation among Truck, Kaiser Cement, and its other 

insurers has been lengthy and complex.  We focus only on the 

history relevant to the issue before this Court on review. 

A. London Market Insurers v. Superior Court:  
Each asbestos bodily injury claim is a separate 
occurrence. 

Truck and Kaiser Cement initially agreed that there was 

only one asbestos bodily injury occurrence per policy year, with 

the relevant “occurrence” being “Kaiser’s manufacture and 
distribution of asbestos products,” and not an injured person’s 

exposure to those products.  (London Market Insurers v. Superior 

Court (2007) 146 Cal.App.4th 648, 660 (London Market 

Insurers).)  The Court of Appeal rejected that approach, holding 

that an “‘occurrence’ means injurious exposure to asbestos, not 

the manufacture and distribution of those products,” i.e., a 

separate occurrence per claimant.  (Id. at p. 651.) 

London Market Insurers is law of the case.  (See People v. 

Ary (2011) 51 Cal.4th 510, 517 (Ary).) 

B. Kaiser Cement v. ICSOP:  Anti-stacking 
provisions in Truck’s policies mean that 
Truck’s coverage is exhausted by payment of 
one $500,000 per-occurrence limit, instead of 
requiring exhaustion of the cumulative per-
occurrence limits in all of Truck’s primary 
policy periods. 

In 2004, Kaiser Cement began tendering its asbestos bodily 

injury claims under Truck’s 1974 policy.  (2JA-539 ¶ 22.)  ICSOP 
provided coverage above that 1974 policy.  (6JA-2428.)  The 
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parties disputed who would pay for amounts in excess of the 

$500,000 per-occurrence limit in the 1974 policy.  ICSOP argued 
that its policy was only triggered once all Truck primary policy 

years’ per-occurrence limits (plus those of other primary carriers) 

were exhausted. 

The Court of Appeal resolved the issue in Kaiser Cement 

and Gypsum Corp. v. Insurance Co. of State of Pennsylvania 

(2013) 155 Cal.Rptr.3d 283 (ICSOP).5  ICSOP first recognized 
that Montrose I, supra, 10 Cal.4th 645 “adopted a ‘“continuous 

injury” trigger of coverage’ approach to continuing injury claims.  

Under that approach, bodily injuries and property damage that 

occur in several insurance policy periods are potentially covered 
by all policies in effect during those periods.  (Id. at pp. 654-655, 

689.)”  (155 Cal.Rptr.3d at p. 285, original italics.)   

The ICSOP policy was in excess of primary insurance 
collectible by Kaiser Cement.  (Id. at p. 286.)  ICSOP held that the 

collectible amount was not equal to the sum of the policy limits of 

every triggered Truck policy.  (Id. at pp. 304-305.)  The Truck 
policies prevent Kaiser Cement from stacking their limits.  The 

Truck policies only allow Kaiser Cement to collect a single Truck 

policy limit even though a claim triggers multiple Truck policies.  
(Id. at pp. 301-305.)  That means that Kaiser Cement’s amount of 

collectible Truck primary insurance is only $500,000 worth of 

coverage per occurrence (the maximum per occurrence policy 

 
5 This Court ordered the Court of Appeal’s opinion not published.  
The unpublished ICSOP opinion is the law of the case and cited 
solely on that basis.  (Cal. Rules of Court, rule 8.1115(b)(1).)  
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limit of any Truck policy)—not the more than $8 million per 

occurrence that tapping every Truck policy simultaneously would 
provide.  (Id. at pp. 304-305.)  ICSOP must pay up to its own 

policy limits beginning at $500,000.01. 

ICSOP is law of the case.  (Ary, supra, 51 Cal.4th at p. 
517.)6  Thus, the ICSOP decision resolved who has to pay for 

asbestos bodily injury claims that exceed Truck’s 1974 policy 

limits (which covered all Truck policies from 1964-1983).  But 
ICSOP did not resolve who has to contribute towards amounts 

Truck pays within its limits, including for defense expenses.   

C. The trial court’s horizontal exhaustion ruling:  
All primary insurance, no matter what policy 
period covered, must first exhaust, such that 
the other carriers’ promises to continue in 
force as primary insurance upon exhaustion of 
specifically scheduled underlying primary 
policies will never be triggered despite the 
exhaustion of those policies. 

In the next phase of litigation between the carriers, the 

trial court addressed whether the putative “excess” insurers— 
which promised to take over upon the exhaustion of the specified 

Fireman’s Fund and Home Insurance policies covering policy 

periods outside of Truck’s—became, in effect, primary policies 

 
6 ICSOP left open whether other primary insurance remained in 
force that Kaiser Cement might have to exhaust before tapping 
the ICSOP policy, but all parties have since agreed that the other 
primary insurance—from Fireman’s Fund and Home Insurance—
has been exhausted.  (ICSOP, supra, 155 Cal.Rptr.3d at p. 306; 
see 2JA-535 ¶¶ 3-5.) 
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subject to equitable allocation of liability and defense expenses 

initially borne by Truck. 

Truck argued that the specifically scheduled and referenced 

underlying policies having exhausted, the provisions in the First 

State, Westchester, and London Market Insurers’ policies 
required each of them to do precisely that: to continue in force as 

primary insurance and, as such, to equitably contribute with 

Truck to defense and indemnity of claims within Truck’s policy 
limits.  Each of those insurers and Kaiser Cement opposed. 

As to First State, Westchester, and the London Market 

Price Forbes and L.R.D. 60 forms, Truck argued that the relevant 
policy language explicitly required those policies to “continue in 

force as underlying insurance” upon “the exhaustion of the 

aggregate limits of liability” of just the scheduled Home 

Insurance and Fireman’s Fund policies, respectively—exhaustion 
that occurred long ago.  (3JA-969-970, 972-974, 976-978, 980-

982.)  Truck explained that this meant that, upon exhaustion of 

the specified scheduled policies, the continue-in-force policies 
would operate as primary insurance.   

The “other insurance” language in the continue-in-force 

policies would then operate just like “other insurance” provisions 
in primary policies, effectively canceling out Truck’s other 

insurance provision.  (3JA-972, 974, 978-979, 980; see Commerce 

& Industry Ins. Co. v. Chubb Custom Ins. Co., supra, 75 
Cal.App.4th at pp. 744-745.)  The continue-in-force insurers 

should, as a result, contribute to Kaiser Cement’s defense and 

indemnity as primary insurers.  (3JA-980.)  Any other reading 



28 

would render meaningless the continue-in-force provisions’ 

specific exhaustion requirement, limited to scheduled policies 
only. 

As to the London Market T.P. 7 form, Truck argued that 

the insurance was triggered, i.e., became effective, “after the 
Primary Insurers”—indisputably, only the scheduled Fireman’s 

Fund policies—“have paid or have been held liable to pay” their 

limits.  (3JA-967.)  It is undisputed that the relevant Fireman’s 
Fund policies were exhausted by April 2004.  (2JA-535 ¶ 3.)  It, 

too, would have to contribute to indemnity amounts Truck has 

paid.  

The trial court ruled in favor of First State, Westchester, 

and the London Market Insurers.  After laying out all of the 

relevant policy language (3JA-1137-1145), the trial court opined 
that Community Redevelopment Agency v. Aetna Casualty & 

Surety Co. (1996) 50 Cal.App.4th 329 (Community 

Redevelopment)—which creates a default horizontal exhaustion 

rule—“in particular” led it to find in the continue-in-force 
insurers’ favor.  (3JA-1147-1148.) 

The trial court recognized that the policies’ continue-in-

force language was conditioned solely on the exhaustion of 
specifically identified policies.  (3JA-1152-1153.)  It nonetheless 

gave that language no effect.  (3JA-1153.)  The trial court 

reasoned that “read[ing] the policy as a whole,” the more general 
“other insurance” language controlled.  (3JA-1153-1154.)  It found 

ICSOP not binding but “highly persuasive” in interpreting 

respondents’ policies.  (3JA-1152, fn. 81.)  
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D. The trial court enters judgment and this appeal 
follows. 

The trial court entered judgment against Truck on the 
“horizontal exhaustion” issue and Truck timely appealed.  (3JA-

1165, 4JA-1483, 1497.)7 

E. This Court’s intervening Montrose III decision. 

While the appeal was pending, this Court decided Montrose 

III, supra, 9 Cal.5th 215, in which it held, among other things, 

that “other insurance” language in insurance policies, wherever it 

may appear in policies, applies only to policies in the same policy 
period.  (9 Cal.5th at p. 234.)  Montrose III allowed an insured to 

access policy coverage from a second-level excess policy without 

first proving that all other first-level excess coverage in other 

policy periods had “horizontally” exhausted.  (Id. at p. 237.)   

The Court of Appeal in SantaFe Braun, Inc. v. Insurance 

Company of North America (2020) 52 Cal.App.5th 19 (SantaFe 

Braun) applied Montrose III to allow an insured to access first-
level excess coverage without first showing horizontal exhaustion 

of primary insurance coverage in all other policy periods.  

SantaFe Braun held that Montrose III had superseded the 
rationale of Community Redevelopment.  (SantaFe Braun, supra, 

52 Cal.App.5th at p. 30.)   

 
7 Truck, Kaiser Cement, and various other insurers appealed 
other issues—e.g., Kaiser Cement’s deductible obligation, 
whether Truck could horizontally allocate losses to other Truck 
policy periods, and how Truck’s deductible operates—that the 
Court of Appeal has now resolved. 
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Montrose III and SantaFe Braun were addressed in 

supplemental briefing in the present appeal. 

F. The Court of Appeal follows a pre-Montrose III 
rule requiring “horizontal exhaustion” of 
primary insurance across all policy periods 
before any other policy contributes. 

The Court of Appeal here affirmed the trial court’s pre-

Montrose III ruling, relying, like the trial court, on Community 

Redevelopment.  Agreeing with Community Redevelopment and 

expressly disagreeing with SantaFe Braun, it held that a “default 

‘horizontal exhaustion’ rule” applies such that “an excess insurer 
had no duty to drop down and provide a defense to an insured 

before the liability limits of all primary policies [i.e., across all 

policy periods] had been exhausted.”  (Truck v. Kaiser Cement I, 
supra, 2022 WL 71771 at p. *25.)  It reasoned that “primary and 

excess insurance [policies] are qualitatively different” such that 

the express promises in an excess policy should not be enforced 

according to their actual terms so long as any primary policy is 
available in any policy period.  (Id. at p. *27, italics added.) 

Although the so-called “excess” (actually mostly hybrid) 

policies here promised to “continue in force as underlying 
insurance” upon the exhaustion only of specific, identified same-

policy-period scheduled policies, the Court of Appeal found that 

language inoperative.  In its view, the “continue in force” 
language is conditioned not only on the exhaustion of the 

specified underlying policies, but also on the exhaustion of “other 

insurance” in other policy periods.  (Truck v. Kaiser Cement I, 
supra, 21WL71771 at *27.)  “Indeed, the key language is the 
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‘other insurance’ language of the policies, which requires 

horizontal exhaustion.”  (Ibid.) 

The Court of Appeal attempted to distinguish Montrose III, 

viewing Montrose III as leaving Community Redevelopment 

intact, indeed as approving it.  (Truck v. Kaiser Cement I, supra, 
21WL71771 at p. *25.)  On the other hand, the Court of Appeal 

expressly “disagree[d] with SantaFe Braun.”  (Id. at p. *27.) 

This Court granted review. 
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ARGUMENT 
I. This Court’s Montrose III Decision Compels That 

Horizontal Exhaustion Is Not A Principle Of 
Equitable Contribution Among Different Policy-
Period Insurers Covering The Same, Unitary Loss. 

The issue presented is a pure question of law, as both the 

Court of Appeal and the trial court recognized.  (Truck v. Kaiser 

Cement I, supra, 21WL71771 at pp. *11, 24; 3JA-1164.)  The issue 
solely concerns the interpretation of written policy language, 

undeniably a question of law subject to this Court’s de novo 

review.  (Hartford Casualty Ins. Co. v. Swift Distribution, Inc. 

(2014) 59 Cal.4th 277, 288; State of California v. Continental Ins. 

Co. (2012) 55 Cal.4th 186, 194 (State of California); Waller v. 

Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 18.)   

As we now discuss, properly read, the other carriers’ 

coverage has been triggered under their policies’ plain language. 

A. Backdrop:  This Court adopted multi-policy-
period insurance coverage for long-tail losses 
after Truck wrote its 1974 policy. 

When most of the insurance policies at issue here were 

written, including the 1974 Truck policy, no one had in mind 

multi-policy-period coverage for long-tail personal injury claims.  
(Abraham, The Long-Tail Liability Revolution: Creating The New 

World Of Tort And Insurance Law (2021) 6 U. Pa. J.L. & Pub. 

Affairs 347, 368 [“There is no evidence, however, that from the 

1940s until the late 1970s, insurers gave serious consideration to 
this possibility [of multi-policy-period coverage for long-tail 

claims], or to its implications”].)   
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This Court did not recognize multi-policy-period coverage 

for long-tail claims in the third-party liability context until 1995 
in Montrose I, supra, 10 Cal.4th 645.  In doing so, it disapproved 

prior Court of Appeal precedent, Fireman’s Fund Ins. Co. v. Aetna 

Casualty & Surety Co. (1990) 223 Cal.App.3d 1621, which held 
that insurance for only one policy period was responsible for a 

long-tail liability claim.  (Id. at p. 1629.)   

Montrose I noted that the “leading case espousing” a 

continuous (i.e., multi-policy-period) “trigger of coverage analysis” 
was a 1980 Sixth Circuit decision, Ins. Co. of North America v. 

Forty–Eight Insulations (6th Cir. 1980) 633 F.2d 1212, clarified 

on rehg. (1981) 657 F.2d 814.  (Montrose I, supra, 10 Cal.4th at p. 
674.)  Thus, when at least some of the various policies at issue 

were written, there was no understanding that they might apply 

or interact with other policies covering other policy periods. 

B. This Court’s Montrose III decision rejects 
“horizontal exhaustion” for successive policies 
and holds that “other insurance” language only 
applies to the same policy period. 

Montrose III is this Court’s most recent foray into multi-

policy-period insurance coverage for continuous or “long-tail” 
liability claims.  In Montrose III, an insured faced claims for 

causing continuous environmental damage over decades.  (9 

Cal.5th at pp. 221-222.)  It had many years of primary insurance 
and excess insurance layers.  (Id. at pp. 222-223.)  The insured 

asserted “vertical exhaustion,” whereby it could tap a particular 

policy period’s second-layer excess policy upon exhausting the 
first-layer excess policy for that same policy period regardless of 
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whether other periods’ first-layer excess was exhausted.  (Id. at p. 

225.)  The excess insurers there, like the putative excess insurers 
here, argued for multi-policy-period “horizontal exhaustion,” 

requiring the insured to exhaust all policy periods’ “underlying” 

first-layer excess insurance before obtaining coverage under any 
policy-period second-layer excess policy.  (Ibid.) 

This Court rejected “horizontal exhaustion,” instead 

adopting single-policy-period vertical exhaustion.  (Id. at p. 226.)  

As between excess policies, once the next lower layer exhausts in 
any one policy period, the insured can seek payment from that 

policy period’s next excess coverage layer.  (Ibid.)  This Court 

declined to opine whether the same rule applies to exhaustion of 
multiple-policy-period primary coverage or contribution claims 

between carriers, issues not before it.  (Ibid., fn. 4.)  Nor did this 

Court address more specific “vertical exhaustion” policy 
provisions—present in this case—directly promising to “continue 

in force as underlying insurance” coverage upon exhaustion of 

identified “scheduled” underlying insurance.  (Id. at p. 238.)  But 
Montrose III’s reasoning still has direct application here:  

What matters is policy language, not artificial rules.   

 “We therefore begin by looking, as we must, to the 
language of the insurance policies at issue.”  (9 Cal.5th 

at pp. 229-230, citations omitted.) 

There is no per se horizontal exhaustion rule.  This 
Court rejected a rule requiring horizontal exhaustion across 
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policy periods, opting instead for same-policy-period vertical 

exhaustion: 

 “Reading the relevant policy language in light of 

background principles of insurance law and considering 

the parties’ reasonable expectations, we conclude that 

a rule of vertical exhaustion is appropriate.  Under that 

rule, the insured has access to any excess policy once it 

has exhausted other directly underlying excess policies 

with lower attachment points, but an insurer called 

upon to indemnify the insured’s loss may seek 

reimbursement from other insurers that issued policies 

covering relevant policy periods.”  (9 Cal.5th at p. 226, 

italics added.) 

 Multi-period horizontal underlying insurance 

exhaustion does not apply absent “clear and explicit” 

policy language to that effect.  (9 Cal.5th at p. 230.)  

 “Given the generally understood purpose of ‘other 

insurance’ clauses, it is difficult to read the clauses here 

as a clear and explicit direction to adopt a requirement 

of horizontal exhaustion in cases of long-tail injury.”  (9 

Cal.5th at p. 233.) 

The key is the meaning and effect of policies’ “other 

insurance” language. 

 “The parties’ dispute centers on the meaning of the 
‘other insurance’ clauses in the excess insurance policies. 

These clauses provide, in a variety of ways, that each 
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policy shall be excess to other insurance available to the 

insured, whether or not the other insurance is 
specifically listed.”  (9 Cal.5th at p. 230.) 

“Other insurance” language is treated the same no 

matter where in the policy it appears. 

  “Ultimate net loss,” “loss payable,” “limits,” and similar 

provisions that “‘other insurance’ must be exhausted” 

before policy coverage triggers are no different than 

traditional “other insurance” conditions that the policy 

is excess to any other valid and collectible insurance—

such provisions are considered collectively as “other 

insurance” clauses regardless where they might appear 

in the policy.  (9 Cal.5th at pp. 224-225.) 

“Other insurance” is limited to insurance in the same 

policy period. 

 “The ‘other insurance’ clauses at issue clearly require 
exhaustion of underlying insurance, but none clearly or 

explicitly states that Montrose must exhaust insurance 

with lower attachment points purchased for different 

policy periods.”  (9 Cal.5th at p. 230, original italics.) 

 “Policies that disclaim coverage for amounts covered by 

‘other underlying insurance,’ or require exhaustion of 
‘all underlying insurance,’ for example, could fairly be 

read to refer only to other directly underlying insurance 

in the same policy period that was not specifically 

identified in the schedule of underlying insurance, 
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anticipating that the scheduled underlying insurance 

may later be replaced or supplemented with different 
policies.”  (9 Cal.5th at pp. 230-231, first italics in 

original, second italics added.) 

 “The insurers do not explain why the reference is not 
properly understood to mean ‘other directly underlying 

insurance’—that is, a requirement that the insured 

exhaust only excess insurance with lower attachment 
points from the same policy period.”  (9 Cal.5th at p. 231, 

original italics.) 

 “‘[H]istorically, “other insurance” clauses were designed 
to prevent multiple recoveries when more than one 

policy provided coverage for a particular loss.’  

[Citation.]  They have not generally been understood as 
dictating a particular exhaustion rule for policyholders 

seeking to access successive excess insurance policies in 

cases of long-tail injury.”  (9 Cal.5th at p. 231, quotation 

marks omitted, italics added.) 

 “‘[O]ther insurance’ clauses are not aimed at governing 

the proper allocation of liability among successive 

insurers in cases of long-tail injury.”  (9 Cal.5th at p. 

232, citations omitted.) 

 “Other insurance” is equated with “other underlying 

insurance,” which, in turn, is best understood as “other 

directly underlying insurance.”  (9 Cal.5th at pp. 230-

231, original italics.)  
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The Restatement and sister state Supreme Court 

decisions confirm the limited scope of “other insurance” 

language.  This Court found its holdings in line with the law 

across the country: 

 “[T]he Restatement explains that ‘other insurance’ 

clauses have generally been used to address ‘[a]llocation 
questions with respect to overlapping concurrent 

policies.’  (Rest., Liability Insurance, § 40, com. c, p. 345, 

italics added.)”  (9 Cal.5th at p. 232, original italics.) 

 “Consistent with this understanding, most courts to 

address the issue have found that ‘other insurance’ 

clauses are not aimed at governing the proper allocation 

of liability among successive insurers in cases of long-tail 

injury or the appropriate sequence in which a 

policyholder may access its insurance across several 

policy periods.”  (9 Cal.5th at pp. 232-233, italics added, 

quoting cases from the New York Court of Appeals 

[“‘[O]ther insurance’ clauses do not mandate horizontal 

exhaustion under all sums allocation.... [O]ther 
insurance clauses are not implicated in situations 

involving successive—as opposed to concurrent—

insurance policies”] and the Supreme Courts of 
Wisconsin [“‘The accepted meaning of “other insurance” 

provisions does not include application to successive 

insurance policies’”], Utah [“‘[O]ther insurance’ 
provisions do not apply to successive insurers”], 

Massachusetts [“‘[O]ther insurance’ clauses simply 
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reflect a recognition of the many situations in which 

concurrent, not successive, coverage would exist for the 
same loss”], and New Jersey [“‘[O]ther insurance’ 

clauses, ... [are] not generally applicable in the 

continuous-trigger context where successive rather than 
concurrent policies [are] at issue.”].)  

The policies’ references to specific policy-period 

scheduled insurance reinforce that underlying and other 
insurance are limited to the same policy year. 

 “[T]the excess policies regularly include or reference 

schedules of underlying insurance—all for the same 
policy period.  Under [the insured’s] reading, these 

schedules provide a presumptively complete list of 

insurance coverage that must be exhausted before the 
excess policy may be accessed, with the ‘other insurance’ 

clauses serving as a backstop to prevent double recovery 

in the rare circumstance where underlying coverage 
changes after the excess policy is written.”  (9 Cal.5th at 

p. 234.) 

 Applying “horizontal exhaustion” makes little sense 
when various policies have differing limits and differing 

“attachment” points (that is, the amount of other 

insurance that has to be paid before the excess policy 

comes into play):  “Nor does anything in the text of these 
policies tell us how an ‘other insurance’ clause in 

a policy from one period ought to apply to a policy from 
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another period that contains both a lower attachment 

point and a higher coverage limit.”  (9 Cal.5th at p. 235.) 

The insured’s initial selection of a policy to respond 

is not determinative of a final allocation of coverage. 

 The “all sums” rule—whereby an “all sums” carrier 

covering a continuous loss must pay all damages flowing 

from a policy-period loss, including those suffered in 

other policy periods—governs a carrier’s initial payment 

obligation regardless of whether other insurance has 

been exhausted.  (9 Cal.5th at pp. 227-228.)  The insured 

gets to initially select the carrier to respond, giving the 

insured “‘immediate access to the insurance it 

purchased.’  [Citation.]  The insurers can then sort out 

their proportional share through actions for equitable 

contribution or subrogation.”  (Id. at p. 228.) 

 “Even though a rule of vertical exhaustion permits [the 

insured] to access excess insurance from any given 

policy period, provided the directly underlying insurance 

has been exhausted, insurers may seek contribution 

from other excess insurers also liable to the insured.”  (9 

Cal.5th at p. 236.)  “The exhaustion rule does not alter 

the usual rules of equitable contribution between 

insurers.  An insurer required to provide excess coverage 

for a long-tail injury may lessen its burden by seeking 

reimbursement from other insurers that issued policies 

during the relevant period.  (Ibid.)  
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 “[T]he insured has access to any excess policy once it has 

exhausted other directly underlying excess policies with 

lower attachment points, but an insurer called upon to 

indemnify the insured’s loss may seek reimbursement 

from other insurers that issued policies covering relevant 

policy periods.”  (9 Cal.5th at p. 236, fn. omitted, italics 

added.) 

Reserved issues:  Montrose III specifically 

distinguished Community Redevelopment, and neither 

approved nor rejected “horizontal exhaustion” in the 

primary/excess carrier contribution context.  Montrose III 

specifically reserved the question presented here: 

 “This case, unlike Community Redevelopment, is not 

a contribution action between primary and excess 

insurers; it is, rather, a coverage dispute between excess 

insurers and their insured. Regardless of whether 

Community Redevelopment was correct to apply a rule of 

horizontal exhaustion in that distinct context—a question 

not presently before us—we are unpersuaded that the 

reasoning of Montrose I requires us to apply a rule of 

horizontal exhaustion that would limit Montrose’s 

ability to access the excess insurance coverage it has 

paid for.”  (9 Cal.5th at p. 237.) 
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C. The Court of Appeal in SantaFe Braun applies 
this Court’s reasoning in Montrose III to 
exhaustion of primary insurance. 

SantaFe Braun, supra, 52 Cal.App.5th 19 took the 
reasoning of Montrose III one step further.  In SantaFe Braun, an 

insured facing asbestos claims, as here, sought to tap a first-level 

excess insurance policy where the primary insurance policy in the 

same policy period had exhausted but primary policies in other 
policy periods may not have exhausted.  (Id. at p. 21.)   

SantaFe Braun, like Montrose III, emphasized that the 

issue is one of contract interpretation and courts must start with 
the policy language.  (Id. at p. 24.)  SantaFe Braun rejected that 

supposed qualitative differences between primary and excess 

insurance might provide a reason to depart from Montrose III’s 
reading of the same policy language.  (Id. at pp. 28-29.)   

SantaFe Braun recognized that to the extent primary and 

excess policies might have different premium structures, that 
might be a factor in vertical exhaustion rules, but risk 

assessments made on the assumption of horizontal exhaustion 

would be complete speculation.  (52 Cal.App.5th at pp. 29-30.)  
Likewise, that defense obligations might differ provides no basis 

to categorically exclude the primary/excess circumstance from 

Montrose III’s reasoning.  (Id. at p. 29.) 

Finally, SantaFe Braun noted that the pre-Montrose III 

Court of Appeal opinion in Community Redevelopment relied on a 

reading “that ‘other insurance’ clauses preclude attachment of 
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coverage until there has been horizontal exhaustion” and that 

“Montrose III holds otherwise.”  (Id. at p. 30.) 

D. The reasoning of both Montrose III and SantaFe 
Braun apply here. 

Montrose III, SantaFe Braun, and Community 

Redevelopment all agree on one thing:  The key factor in 

determining whether vertical or horizontal exhaustion applies is 
the meaning of “other insurance” in the non-Truck-policy-period 

policies.  (Montrose III, supra, 9 Cal.5th at p. 230 [“The parties’ 

dispute centers on the meaning of the ‘other insurance’ clauses in 
the excess insurance policies”]; SantaFe Braun, supra, 52 

Cal.App.5th at p. 30 [distinguishing Community Redevelopment 

and preceding cases on the ground that “[t]hese cases, however, 
rely on an interpretation of policy language rejected by the 

Supreme Court in Montrose III.  [Citations.]”]; Community 

Redevelopment, supra, 50 Cal.App.4th at p. 341 [“‘when a policy 

which provides excess insurance above a stated amount of 
primary insurance contains provisions which make it also excess 

insurance above all other insurance which contributes to the 

payment of the loss together with specifically stated primary 
insurance, such clause will be given effect as written’” quoting 

Peerless Cas. Co. v. Continental Cas. Co. (1956) 144 Cal.App.2d 

617, 626; italics added in Community Redevelopment].)   

Here, the reasoning of Montrose III and SantaFe Braun 

compels reversal of the Court of Appeal’s judgment.  

Montrose III’s reading of “other insurance” and “underlying 

insurance” could not be clearer:  “‘[O]ther insurance’ clauses are 
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not aimed at governing the proper allocation of liability among 

successive insurers in cases of long-tail injury.”  (9 Cal.5th at p. 

232, citations omitted; see id. at pp. 232-233 [“most courts to 

address the issue have found that ‘other insurance’ clauses are 

not aimed at governing the proper allocation of liability among 

successive insurers in cases of long-tail injury”].)  Those terms, 

absent clear and explicit language not present here, are limited 

to insurance in the same policy period.  (9 Cal.5th at p. 233 

[“Given the generally understood purpose of ‘other insurance’ 

clauses, it is difficult to read the clauses here as a clear and 

explicit direction to adopt a requirement of horizontal exhaustion 

in cases of long-tail injury.”].)  And, when read as “other 

underlying insurance” it means “other directly underlying 

insurance.”  (Id. at pp. 230-231, original italics.) 

Montrose III did not come up with that reading out of the 

blue.  Rather, it followed the Restatement of the Law of Liability 
Insurance (Rest., Liability Insurance, § 40, com. c, p. 345 [“‘other 

insurance’ clauses have generally been used to address 

‘[a]llocation questions with respect to overlapping concurrent 

policies,’” italics added) and the decisions of multiple sister state 

Supreme Courts that “most courts to address the issue have 

found that ‘other insurance’ clauses are not aimed at governing 
the proper allocation of liability among successive insurers in 

cases of long-tail injury” (Montrose III, supra, 9 Cal.5th at pp. 

232-233).  These statements include claims where one insurer is 

seeking contribution from another.  (E.g., Steadfast Insurance Co. 

v. Greenwich Ins. (Wis. 2019) 385 Wis.2d 213 (Steadfast) 
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[contribution claim between carriers; cited with approval in 

Montrose III, supra, 9 Cal.5th at p. 233]; Ohio Cas. Ins. Co. v. 

Unigard Ins. Co. (Utah 2012) 268 P.3d 180 [same].) 

Truck’s policy and the other policies at issue here are not 

“concurrent” policies.  They do not cover the same policy period.  
Rather, they are “successive” policies covering different policy 

periods.  (See Rest., Liability Insurance, § 40 com. a; Steadfast, 

supra, 352 Wis.2d at p. 227.)  The “other insurance” clauses are 

therefore irrelevant:  “‘[O]ther insurance’ clauses do not apply 
unless two policies are concurrent. ‘The accepted meaning of 

“other insurance” provisions does not include application to 

successive insurance policies.’  If the ‘other insurance’ clauses 
cannot be used to establish a primary and an excess insurer, then 

‘neither insurer is given priority over the other and each 

contributes toward the loss pro rata.’”  (Steadfast, supra, 385 
Wis.2d at p. 228, citations omitted.) 

There are further reasons to limit “underlying insurance” 

in the various policies to insurance in the same policy period.  To 

begin with, insurance in one policy period does not “underlie” 

insurance in another policy period.  There is no indication that 

the umbrella and “Defender Commercial Comprehensive 

Catastrophe Liability” policies were written “over” otherwise 

unmentioned policies.  The policies written before 1974 could not 

have been written “over” Truck’s 1974 policy because that policy 

did not yet even exist. The policies’ specific references to the 

underlying insurance in the attached schedules confirm that 
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“underlying insurance” means in the same policy period.  

(Compare 7JA-2473, 3JA-1076, 8JA-3014 and 8JA-3065, 3077 

with Montrose III, supra, 9 Cal.5th at p. 234.) 

Nor do successive policies’ limits and attachment points 

necessarily match up.  For example, if an umbrella or excess 

policy attaches once a specifically enumerated primary policy 

with a $300,000 limit exhausts, and a primary policy with 

a $500,000 policy limit exists in another policy period, it would 

make no sense to say that the umbrella or excess policy attaches 

at $300,000 and is somehow also “over” a $500,000 limit policy.  

(Compare 2JA-536 [Truck’s 1974 policy had a $500,000 policy 

limit] with 3JA-1074, 7JA-2473 [early London Market Insurers’ 

policy attaches after enumerated $200,000 primary policy 

exhausts].)  Yet that is where the other carriers’ and the Court of 

Appeal’s arguments lead. 

The point is brought home by the language in the hybrid 

policies that they will “continue in force as underlying insurance” 

upon the exhaustion of specifically identified policies.  If 

“underlying insurance” means insurance in any triggered policy 

period, then the hybrid policies would be promising to “continue 

in force” as insurance over multiple policy periods.  The carriers 

clearly did not promise that.  But “underlying insurance” cannot 

mean one thing in the “continue in force” clause but another 

thing elsewhere in the policy.  (See E.M.M.I. Inc. v. Zurich 

American Ins. Co. (2004) 32 Cal.4th 465, 475 [a word or phrase 

used in multiple places in a contract is to be given the same 
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meaning throughout]; People ex rel. Lockyer v. R.J. Reynolds 

Tobacco Co. (2003) 107 Cal.App.4th 516, 526.)  Thus, “other 

insurance” and “underlying insurance” mean only insurance in 

the same policy period.  (See Montrose III, supra, 9 Cal.5th at pp. 

230-231, 233-234.) 

If, as Montrose III holds, “other insurance” language in its 

various incarnations is the key and such provisions only apply to 

the same policy-period insurance, then the result here is 

straightforward:  The various policies at issue, whether they 

“continue in force as underlying insurance” or simply require 

indemnity payments, are triggered by the exhaustion of specified, 

scheduled policies.  Since those underlying policies are 

exhausted, the carriers must share proportionately in the loss 

with Truck’s coverage for its policy period. 

It makes no difference that Montrose III and SantaFe 

Braun involved suits between insureds and their carriers, rather 

than a carrier suing other carriers for contribution.  The cases 

involved the same policy language at issue here, and the meaning 

of such language is a question of law.  The identical policy 

language and provisions cannot mean something different in the 

context of contribution claims between carriers than for an 

insured’s asserted claims for coverage.  The same English words 

in the same document, as a matter of law, cannot mean two 

different things depending on who proposes the interpretation.  

That is the land of Humpty Dumpty, not the rule of law.  (See 

Carroll, Alice’s Adventures in Wonderland and Through the 
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Looking-Glass (Collier Books 1962) p. 247 [conversation between 

Humpty Dumpty and Alice: “‘When I use a word,’ Humpty 

Dumpty said in a rather a scornful tone, ‘it means just what I 

choose it to mean—neither more nor less,’” cited in ACL 

Technologies, Inc. v. Northbrook Property & Casualty Ins. Co. 

(1993) 17 Cal.App.4th 1773, 1794, fn. 50.) 

The same rules of policy interpretation apply whether the 

question is an insured’s rights versus a carrier or equitable 

contribution between carriers.  (Compare Montrose III, supra, 9 

Cal.5th at p. 230 [interpreting policy regarding insured’s rights] 

with Energy Ins. Mutual Limited v. Ace American Ins. Co. (2017) 

14 Cal.App.5th 281, 290 [interpreting policies in the context of 

equitable contribution] and American States Ins. Co. v. Travelers 

Property Casualty Co. of America (2014) 223 Cal.App.4th 495, 506 

[same]; see Civ. Code, § 1635 [all contracts are interpreted by the 

same rules].)  The same interpretative rules applied to the same 

policy language should yield the same result.  (See Civ. Code, 

§ 3511 [“Where the reason is the same, the rule should be the 

same.”].) 

II. None Of The Reasons Proffered To Avoid Montrose 
III Has Merit. 

A. Community Redevelopment is inconsistent with 
this Court’s Montrose III reading of “other 
insurance” language. 

The Court of Appeal in this case based its decision on 

Community Redevelopment, supra, 50 Cal.App.4th 329.  

Community Redevelopment is the genesis of a “horizontal 
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exhaustion” rule in multi-policy-period cases—a rule that all 

primary policies in every policy period have to exhaust before 
enforcing the promises of “excess” or hybrid policies to respond or 

to step into the shoes of specifically identified, exhausted 

underlying policies.  But Community Redevelopment, decided in 
1996, lacked the benefit of this Court’s Montrose III decision, as 

well as the five sister-state Supreme Court decisions and recent 

Restatement of the Law of Liability Insurance principles that 

Montrose III relied on.  (See 9 Cal.5th at pp. 232-233.) 

Community Redevelopment instead took a principle that 

applied to same-policy-period policies—that “other insurance” 

means all other primary insurance—and extended it without 
analysis to the multiple-policy-period context.  (Community 

Redevelopment, supra, 50 Cal.App.4th at p. 339.)  The cases it 

relied on all involved same-policy-period insurance.  (See ibid., 
citing McConnell v. Underwriters at Lloyds (1961) 56 Cal.2d 637, 

646, disapproved on another point in Reserve Insurance Co. v. 

Pisciotta (1982) 30 Cal.3d 800, 814; Olympic Ins. Co. v. Employers 

Surplus Lines Ins. Co. (1981) 126 Cal.App.3d 593; Lamb v. Belt 

Casualty Co. (1935) 3 Cal.App.2d 624, 633-634; Iolab Corp. v. 

Seaboard Sur. Co. (9th Cir.1994) 15 F.3d 1500, 1504.)  

Community Redevelopment conducted zero analysis as to why 
“other insurance” means insurance in successive policy periods.  

Montrose III performed that analysis.  This Court held, 

consistent with sister-state decisions and the Restatement, that 
“other insurance” language does not mean insurance in other 

policy periods.  That determination rejects the essential predicate 
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for Community Redevelopment’s holding.  Without that 

assumption, Community Redevelopment’s conclusion collapses.  
(Civ. Code, § 3510 [“when the reason for the rule ceases, so 

should the rule”].)  And, that is what SantaFe Braun recognizes:  

“These cases, however, rely on an interpretation of policy 
language rejected by the Supreme Court in Montrose III. (See 

Community Redevelopment, supra, 50 Cal.App.4th at p. 341; 

Padilla Constr. Co. v. Transportation Ins. Co. [(2007)] 150 

Cal.App.4th [984,] 988.)  While those cases hold, for example, 
that ‘other insurance’ clauses preclude attachment of coverage 

until there has been horizontal exhaustion, Montrose III holds 

otherwise.”  (52 Cal.App.5th at p. 30.)8 

Put simply, Community Redevelopment offers nothing 

beyond an interpretation of “other insurance” policy language 

that is irreconcilable with Montrose III. 

 
8 The Washington Court of Appeals reached the same result as 
SantaFe Braun finding that “[t]he reasoning underlying the 
decisions in Montrose [III]  and SantaFe and the application of 
vertical exhaustion to continuous environmental or asbestos 
damage claims in those cases is sound and persuasive.”  (Gull 
Industries, Inc. v. Granite State Insurance Company (2021) 493 
P.3d 1183, 1195, ¶ 47.)  In contrast, an intermediate Connecticut 
appellate court disagreed with SantaFe Braun and deemed 
Montrose III irrelevant, relying on Community Redevelopment 
and the same pre-Montrose III, single-policy-period cases that 
Community Redevelopment relied on.  (Continental Casualty 
Company v. Rohr, Inc. (2020) 201 Conn.App. 636, 702, fn. 22, 
703-706.)   
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B. Neither true excess insurance nor the hybrid 
policies at issue here qualitatively differ from 
primary liability insurance. 

Excess carriers urging a multi-period horizontal exhaustion 
rule often argue that excess insurance is somehow special and 

should not be subject to the same rules as other insurance 

policies.  But there is no basis for such a presumption, 
particularly given the language of the policies at issue here. 

The insurance policies at issue here, with one exception, 

are not “excess” policies.  They are hybrid policies.  (See 
Statement of Facts, § C.2., ante.)  They specifically promise to 

step into the shoes of and act as “underlying insurance”—that is, 

as primary insurance—and they expressly promise to pay defense 
expenses in various circumstances (unlike true excess policies).  

They are titled “Umbrella” policies and ”The Defender 

Commercial Comprehensive Catastrophe Liability Policy” 
(defense is in its title), not “excess” insurance.  The only 

exception, the older London Market Insurers form, proves the 

point.  It is titled an “excess” policy and makes no mention of 
defense expenses.  

The hybrid policies do not qualitatively differ from Truck’s 

policy.  They promise to step into the shoes of specifically 

identified policies once they exhaust, that is, to be primary 
policies.  (See AMHS Ins. Co. v. Mut. Ins. Co. of Arizona (9th Cir. 

2001) 258 F.3d 1090, 1096 [applying Arizona law, “excess” 

policies that attached upon exhaustion of specifically identified 
underlying policy had to share coverage with primary level 
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policy].)  They promise to cover defense expenses, just as Truck’s 

policy does.  They have “other insurance” provisions, just as 
Truck’s policy does. 

But even if all the policies could be considered “excess” 

policies, it would make no difference.  Excess policies do not 
qualitatively differ from other insurance policies, particularly as 

to policy interpretation.  There is no special statutory scheme 

that courts must interpret excess insurance policy language 
differently from the language in other policies.  Excess insurance 

policies are insurance contracts, and their language must be 

interpreted the same as any other insurance contract.  (E.g., 
Montrose III, supra, 9 Cal.5th at pp. 229-230 [interpreting excess 

policy language under the same rules as any other policy 

language]; State of California, supra, 55 Cal.4th at pp. 194-195 
[same].) 

Thus, what matters is the policy language, not how 

a carrier might label or title a policy.  This Court explained in 

Montrose III that “[w]e therefore begin by looking, as we must, to 
the language of the insurance policies at issue.”  (9 Cal.5th at pp. 

229-230.)  California law has long held that “labels are not 

dispositive; it is the policy language that controls the attachment 
of coverage.”  (Carmel Dev. Co. v. RLI Ins. Co. (2005) 126 

Cal.App.4th 502, 514; 20th Century Ins. Co. v. Liberty Mut. Ins. 

Co. (9th Cir. 1992) 965 F.2d 747, 756.) 
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C. The premiums canard. 

Some cases suggest that excess coverage must be more 
limited because the premium charged may be smaller.  (E.g., 

American Safety Indemnity Company v. Admiral Insurance 

Company (2013) 220 Cal.App.4th 1, 11.)  But the amount of 
premium charged cannot trump a policy’s plain language.  The 

same policy language cannot mean different things just because 

one insurer charged a different premium than another or the 
same insurer charged different premiums in different policy 

periods. 

And even assuming the premium charged might have some 
relevance in a single-policy-period context, it makes no sense in 

the multiple-policy-period long-tail claims context.  (SantaFe 

Braun, supra, 52 Cal.App.5th at pp. 29-30.)  Here, for example, 

Truck charged $118,000 for its 1974 policy “selected” by Kaiser 
Cement, yet Truck has paid upwards of $450 million in defense 

and indemnity costs.  (8JA-3345, ¶ E; see fn. 2, ante.)  That’s 

nearly 4,000 times its charged premium.  Truck cannot escape its 
policy language just because its premium nowhere approaches 

the obligations imposed.9  Nor can other carriers wield premium 

 
9 The premium for the 1983 First State policy was $170,000.  
(8JA-3014.)  The 1984 Westchester policy’s premium was 
$195,000.  (8JA-3071.)  Those would be equivalent in 1974 dollars 
to approximately $82,800 and $91,000, 70% and 80% of Truck’s 
premium, respectively.  (See https://data.bls.gov/cgi-
bin/cpicalc.pl.) 
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amounts as a basis to avoid their contractual obligations.  The 

policy language controls. 

Carriers calculate premiums based on their assessment, at 

the time of contracting, of the insured risk under the particular 

policy language.  Sometimes carriers get that assessment wrong 
(Truck undoubtedly did as regards its 1974 policy, as it failed to 

predict this Court would adopt its rule for long-tail losses 

covering multiple policy periods or the Court of Appeal’s London 

Market Insurers holding that each individual’s exposure was a 

separate occurrence]).  When carriers get their risk assessment 

wrong, they must bear the consequences, whether the carrier 
wrote primary, excess, hybrid, umbrella, or any other type of 

coverage.  The meaning of contract language drives premium 

calculations, not the other way around. 

D. “Continue in force as underlying insurance” 

upon exhaustion of specifically identified 

policies means just what it says. 

The other carriers cannot escape equitably contributing to 
the losses that Truck has, in the first instance, paid by seeking to 

limit or circumscribe their promises to “continue in force as 

underlying insurance.”  The hybrid policies here clearly 
promise—without any qualification or limitation—to “continue in 

force as underlying insurance” upon exhaustion of identified, 

scheduled policies.  (See 8JA-3078 [Westchester policy; agreeing 
to “continue in force as underlying insurance” upon exhaustion of 

“the aggregate limits of liability of the underlying policies listed 

in Schedule A,” italics added; 8JA-3012 [First State policy 
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promises to “continue in force as underlying insurance” once “the 

aggregate limits of liability of the underlying policies listed in the 

schedule of underlying insurance, are exhausted,” italics added]; 

3JA-1076-1077 [more recent London Market Insurers’ policy 

forms promise to “continue in force as underlying insurance” 
upon the “exhaustion of the aggregate limits of liability” of “the 

underlying insurances as set out in the attached schedule,” italics 

added].)   

This language cannot be ignored.  In interpreting policy 
language, a court’s task is to give effect to all of its provisions.  

(State of California, supra, 55 Cal.4th at p. 195; Civ. Code, § 

1651.) 
These policies promise that they act as underlying 

insurance—that is, as primary insurance—upon the exhaustion 

of specifically enumerated policies.  That event happened.  The 
policies, thus, are the same as the formerly underlying insurance 

in their respective policy periods, that is, primary insurance. 

Those same hybrid policies expressly cover defense 
expenses as a part of covered “ultimate net loss,” subject to an 

“other insurance” qualification.  (3JA-1083 [“ultimate net loss” 

includes “2. All expenses, other than defense settlement provided 
in Insuring Agreement II, incurred by the insured in the 

investigation, negotiation, settlement and defense of any claim or 

suit seeking such damages, excluding only the salaries of the 
insured’s regular employees,” italics added]; 3JA-1077 [“The term 

‘Ultimate Net Loss’ shall mean the total sum which the Assured, 

or any company as his [sic] insurer, or both, become obligated to 
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pay by reason of personal injury, property damage or advertising 

liability claims, either through adjudication or compromise, and 
shall also include … expenses for doctors, lawyers, nurses and 

investigators and other persons, and for litigation, settlement, 

adjustment and investigation of claims and suits which are paid 
as a consequence of any occurrence covered hereunder,” italics 

added]; ibid. [covered “ultimate net loss” includes expenses for 

“lawyers” and “for litigation”].) 
Not surprisingly, the law across the country is that the 

“continue in force as underlying insurance” language includes 

defense costs.  (E.g., Interstate Fire & Cas. Co. v. Auto-Owners 

Ins. Co. (Minn. 1988) 433 N.W.2d 82, 86 & fn. 2 [“Interstate’s 
policy provides that, ‘[i]n the event of ... exhaustion of the 

aggregate limits of liability under said underlying insurances by 

reason of losses paid hereunder, this policy shall ... continue in 
force as underlying insurance.’  This clause seems to provide that, 

once Continental has paid up to its limits, Interstate becomes the 

underlying, or primary, insurer”; carrier with continue-in-force-as 
language primarily liable as policy “closest to the risk” versus 

another policy affording primary level coverage, italics added]; 

Sinclair Oil Corp. v. Allianz Underwriters Ins. Co. (Ill.Ct.App. 
2015) 39 N.E.3d 570, 580 [despite disclaimer of duty to defend 

elsewhere in policy, promise “subject to the terms and conditions 

of the underlying insurance ... (b) in the event of exhaustion [to] 
continue in force as underlying insurance” includes a duty to 

defend where underlying insurance owed a duty to defend].)   
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And that is what SantaFe Braun holds:  “[O]ne would 

reasonably expect the excess insurer to contribute to the defense 
once the scheduled primary policies have been exhausted.”  (52 

Cal.App.5th at p. 29.) 

But even if defense costs were excluded from the “continue 
in force as underlying insurance” obligation, the other carriers 

should contribute at least to indemnity of settlements and 

judgments.  Truck has made hundreds of millions of dollars in 
primary level indemnity payments.  (See fn. 2, ante.)  The carriers 

with the “continue in force as underlying insurance” promises, at 

a minimum, owe Truck contribution regarding those indemnity 
payments.   

And, the London Market Insurers’ T.P. 7 policy form (1953-

1958) owes contribution, at least, to indemnity payments.  That 
form expressly “attaches” after the specifically scheduled 

underlying policies have paid their limits. (7JA-2473.)  It may not 

have a provision for defense expenses, but it unequivocally 

attaches without any reference to unscheduled underlying or 
other insurance. 

E. Equitable contribution is not categorically 

banned here. 

The Court of Appeal’s position here is that it is never fair 

for other carriers that would normally have to pay a claim (either 

defense or indemnity) to contribute, so long as there is a primary 
carrier left in any of decades’ worth of triggered successive 

overlapping coverage that can be made to alone bear the burden 

of the totality of losses that all carriers collected premiums to 
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cover.  But that categorial bar is contrary to the entire premise 

and purpose of equitable contribution. 

The concept of equitable contribution is founded in Civil 

Code section 1432:  “[A] party to a joint, or joint and several 

obligation, who satisfies more than his share of the claim against 
all, may require a proportionate contribution from all the parties 

joined with him.”  In other words, those with joint obligations 

share in the expense.   

“Equitable contribution is the right to recover from a co-

obligor who shares a liability with the party seeking contribution.  

[Citations.]  ‘[T]he right to contribution arises when several 
insurers are obligated to indemnify or defend the same loss or 

claim, and one insurer has paid more than its share of the loss or 

defended the action.... Equitable contribution permits 
reimbursement to the insurer that paid on the loss for the excess 

it paid over its proportionate share of the obligation, on the 

theory that the debt it paid was equally and concurrently owed by 
the other insurers and should be shared by them pro rata in 

proportion to their respective coverage of the risk.’”  (North 

American Capacity Ins. Co. v. Claremont Liability Ins. Co. (2009) 

177 Cal.App.4th 272, 295, original italics, quoting Fireman’s 

Fund Ins. Co. v. Maryland Casualty Co. (1998) 65 Cal.App.4th 

1279, 1293.) 

The equitable contribution right is independent of the 
insured’s dictates.  “‘The reciprocal rights and duties of several 

insurers who have covered the same event do not arise out of 

contract, for their agreements are not with each other....  Their 
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respective obligations flow from equitable principles designed to 

accomplish ultimate justice in the bearing of a specific burden.’”  
(Signal Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 

369, quoting American Auto. Ins. Co. v. Seaboard Surety Co. 

(1957) 155 Cal.App.2d 192, 195-196.) 

That a targeted carrier can obtain equitable contribution 

from other carriers covering the same loss underpins this Court’s 

Montrose III view that it is fair to allow an insured to initially 

select any one carrier to respond fully to the loss:  “An insurer 

required to provide excess coverage for a long-tail injury may 

lessen its burden by seeking reimbursement from other insurers 
that issued policies during the relevant period.”  (9 Cal.5th at p. 

236.)  It explained that the result was fair to the selected carrier 

because “the critical difference between a rule of vertical 

exhaustion and horizontal exhaustion thus is not whether a single 

disfavored excess insurer will be made to carry a disproportionate 

burden of indemnification, but instead whether the 

administrative task of spreading the loss among insurers is one 
that must be borne by the insurer instead of the insured.”  (Ibid., 

italics added.)  What is fair for a selected, disfavored excess 

insurer is fair for a selected, disfavored primary insurer. 

In other words, the insured, in return for joint and several 

carrier liability over all triggered policy periods, does not get to 

permanently foist all loss on one disfavored carrier.  Montrose III 
simply restated the long-established justification for allowing the 

insured to collect, initially, from just one carrier.  (See State of 

California, supra, 55 Cal.4th at p. 200 [“When the entire loss is 
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within the limits of one policy, the insured can recover from that 

insurer, which may then seek contribution from the other insurers 

on the risk during the same loss,” italics added].)  There is no 

reason the right to equitable contribution should differ between 

primary policies (including now “continuing as underlying” 
primary insurance policies) and when excess carriers are seeking 

contribution from other excess policies. 

At heart, equitable contribution is about fairness between 
carriers that insure the same loss.  It is not fair for one carrier 

(Truck) to bear hundreds and hundreds of millions of dollars in 

losses, thousands of times its policy premium, while other 
carriers, which collected premiums in return for specific promises 

to step into the shoes of enumerated primary policies when they 

exhausted, contribute nothing.  It cannot be said that there is no 

way to fairly allocate among the successive policies covering the 
same losses. 

Because this is an equitable principle between those jointly 

obligated, the insured does not get to choose which carrier alone 
must bear the loss.  “[N]othing about the rule of vertical 

exhaustion requires a single insurer to shoulder the burden of 

indemnification alone.  As we explained in the context of primary 
insurance, ‘the obligation of successive primary insurers to cover 

a continuously manifesting injury is a separate issue from the 

obligations of the insurers to each other.’  [Citation.]  …  The 
exhaustion rule does not alter the usual rules of equitable 

contribution between insurers.”  (Montrose III, supra, 9 Cal.5th at 

p. 236 [addressing shared excess coverage].) 
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CONCLUSION 
The logic, holdings, and reasoning of Montrose III compel 

the conclusion that the decades of losses covered by the Truck 

policy under the broad “all sums” rule must be shared by other 
policies, the express terms of which establish that they are 

triggered for other successive policy periods.  Generic “other 

insurance” language in those other policies does not affect the 
obligations of carriers with successive coverage.  Such sharing of 

losses among successive policy period carriers is and should be 

the rule.  Equitable contribution and basic fairness demand no 
less. 

The judgment of the Court of Appeal should be reversed, 

and the Court of Appeal should be directed to enter a new 
judgment directing the trial court to vacate that portion of its 

judgment denying equitable contribution between Truck’s policy 

and policies in other policy periods that, but for Truck’s policy, 
otherwise would be triggered.  Upon vacating that portion of the 

judgment, the matter should be remanded to the trial court to 
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determine in the first instance the carriers’ respective fair 

equitable contributions. 
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ATTACHMENT 
Per California Rules of Court, rule 8.204(d) 



Truck Insurance Exchange v. Kaiser Cement and Gypsum Corp., et al., Case No. BC249550 

PHASE III-A 

EXEMPLAR EXCESS POLICY LANGUAGE 

1953 -1958 London Excess Wording [See TEX 152, TABS A-Fl 

THIS INSURANCE, subject to the terms, conditions and limitations hereinafter 
mentioned, is to indemnify the Assured in respect of accidents occurring during the period 
commencing [March 1, 1953 and ending March 1, 1954] for any and all sums which the Assured 
shall by law become liable to pay and shall pay or by final judgment be adjudged to pay to any 
person or persons (excepting employees of the Assured injured during the course of their 
employment) as damages for bodily injures, including death at any time resulting therefrom, 
caused by accident arising out of the hazards covered by and as defined in the underlying 
policy/ies specified in the Schedule herein and issued by the Insurers shown on the Schedule 
attached hereinafter called the "Primary Insurers". 

PROVIDED ALWAYS THAT it is expressly agreed that liability shall attach to the 
Underwriters only after the Primary Insurers have paid or have been held liable to pay the full 
amount of their respective ultimate net loss liability as follows: 

$ 200,000.00 ultimate net loss in respect of each person and, subject to that same 
limit each person, 
$1,000,000.00 ultimate net loss in respect of each accident but, as regards 
Products Liability, 
$1,000,000.00 ultimate net loss in the aggregate in any one period of insurance 
(hereinafter referred to as the "Primary Limit or Limits"); 

and the Underwriters shall then be liable to pay only such additional amounts as will provide the 
Assured with a total coverage under the policy/ies of the Primary Insurers and this Insurance 
combined of 

$400,000.00 ultimate net loss in respect of each person and, subject to that same 
limit each person, 
$2,000,000.00 ultimate net loss in respect of each accident but, as regards 
Products Liability, not exceeding 
$2,000,000.00 ultimate net loss in the aggregate in any one period of insurance. 

DEFINITIONS 

1. ACCIDENT - The word "accident" shall be understood to mean an accident or series 
of accidents arising out of one event or occurrence. 

2. ULTIMATE NET LOSS - The words "ultimate net loss" shall be understood to mean 
the sums paid in settlement of losses for which the Assured is liable after making deductions for 
all recoveries, salvages and other insurances (other than recoveries under the policy lies of the 
Primary Insurers), whether recoverable or not, and shall exclude all expenses and "Costs." 
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3. COSTS -The word "Costs" shall be understood to mean interest on judgments, 
investigation, adjustment and legal expenses (excluding, however, all expenses for salaried 
employees and retained counsel of and all office expenses of the Assured). 

(LMIPOLSTIP000015; LMIPOLSTIP 000065; LMIPOLSTIP 000103) 

*** 

CONDITIONS 

*** 

2. APPLICATION OF SALVAGE - All salvages, recoveries or payments recovered or 
received subsequent to a loss settlement under this Insurance shall be applied as if recovered or 
received prior to such settlement and all necessary adjustments shall then be made between the 
Assured and the Underwriters, provided always that nothing in this clause shall be construed to 
mean that losses under this Insurance are not recoverable until the Assured' s ultimate net loss 
has been finally ascertained. 

3. ATTACHMENT OF LIABILITY -Liability under this Insurance shall not attach 
unless and until the Primary Insurers shall have admitted liability for the Primary Limit or 
Limits, or unless and until the Assured has by final judgment been adjudged to pay a sum which 
exceeds such Primary Limit or Limits. 

4. MAINTENANCE OF PRIMARY INSURANCE-This Insurance is subject to the 
same warranties, terms and conditions (except as regards the premium, the obligation to 
investigate and defend, the amount and limits of liability and the renewal agreement, if any, and 
except as otherwise provided herein) as are contained in or as may be added to the policy/ies of 
the Primary Insurers prior to the happening of an accident for which claim is made hereunder and 
should any alteration be made in the premium for the policy/ies of the Primary Insurers during 
the currency of this Insurance, then the premium hereon shall be adjusted accordingly. 

It is a condition of this Insurance that the policy/ies of the Primary Insurers shall be 
maintained in full effect during the currency of this Insurance except for any reduction of the 
aggregate limit contained therein solely by payment of claims in respect of accidents occurring 
during the period of insurance. 

(LMIPOLSTIP000015-16; LMIPOLSTIP 000065-66; LMIPOLSTIP 000103-104) 
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1958-1964 London Excess Wording (Price Forbes and LRD-60 Umbrella) 
[See TEX 152, TABS G-LJ 

INSURING AGREEMENTS 

I. COVERAGE -

Underwriters hereby agree, subject to the limitations, terms and conditions hereinafter 
mentioned, to indemnify the Assured for all sums which the Assured shall be obligated to pay 
by reason of the liability 

(a) imposed upon the Assured by Law, 

or (b) assumed under contract or agreement by the Named Assured and/or any officer, director, 
stockholder, partner or employee of the Named Assured, while acting in his capacity as 
such, 

for damages, direct or consequential and expenses, all as more fully defined by the term 
"ultimate net loss" on account of: 

(i) Personal injuries, including death at any time resulting therefrom, 

(ii) Property Damage, 

(iii) Advertising liability, 

caused by or arising out of each occurrence happening anywhere in the world. 

(LMIPOLSTIP000211; LMIPOLSTIP 000282; LMIPOLSTIP000331) 

II. LIMIT OF LIABILITY-

Underwriters hereon shall only be liable for the ultimate net loss the excess of either 

(a) the limits of the underlying insurances as set out in the attached schedule in respect of 
each occurrence covered by said underlying insurances, 

or (b) $25,000 ultimate net loss in respect of each occurrence not covered by said underlying 
insurances, 
(hereinafter called the "underlying limits"); 

and then only up to a further sum as stated in Item 2 (a) of the Declarations in all in respect of 
each occurrence - subject to a limit as stated in Item 2 (b) of the Declarations in the aggregate 
for each annual period during the currency of this Policy, separately in respect of Products 
liability and in respect of Personal Injury (fatal or non-fatal) by Occupational Disease sustained 
by any employees of the Assured. 

3 
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In the event of the reduction of exhaustion of the aggregate limits of liability under said 
underlying insurances by reasons of losses paid thereunder, this policy shall 

(1) in the event ofreduction pay the excess of the reduced underlying limit 

(2) in the event of exhaustion continue in force as underlying insurance. 

The inclusion or addition hereunder of more than one Assured shall not operate to 
increase Underwriters' limit ofliability. 

(LMIPOSTIP000211; LMIPOLSTIP 000283; LMIPOLSTIP00033 l-332) 

THIS POLICY IS SUBJECT TO THE FOLLOWING DEFINITIONS: 

*** 

6. ULTIMATE NET LOSS-

The term "Ultimate Net Loss" shall mean the total sum which the Assured, or any 
company as his insurer, or both, become obligated to pay by reason of personal injury, property 
damage or advertising liability claims, either through adjudication or compromise, and shall also 
include hospital, medical and funeral charges and all sums paid as salaries, wages, compensation, 
fees, charges and law costs, premiums on attachment or appeal bonds, interest, expenses for 
doctors, lawyers, nurses and investigators and other persons, and for litigation, settlement, 
adjustment and investigation of claims and suits which are paid as a consequence of any 
occurrence covered hereunder, excluding only the salaries of the Assured's or of any underlying 
insurer's permanent employees. 

The Underwriters shall not be liable for expenses as aforesaid when such expenses are 
included in other valid and collectible insurance. 

(LMIPOLSTIP000212; LMIPOLSTIP 000285; LMIPOLSTIP000333) 

*** 

THIS POLICY IS SUBJECT TO THE FOLLOWING CONDITIONS: 

*** 

H. ASSISTANCE AND CO-OPERATION 

The Underwriters shall not be called upon to assume charge of the settlement or defense of 
any claim made or suit brought or proceeding instituted against the Assured but Underwriters 
shall have the right and shall be given the opportunity to associate with the Assured or the 
Assured's underlying insurers, or both, in the defense and control of any claim, suit or 
proceeding relative to an occurrence where the claim or suit involves, or appears reasonably 
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likely to involve Underwriters, in which event the Assured and Underwriters shall co-operate 
in all things in the defense of such claim, suit or proceeding. 

(LMIPOLSTIP000214; LMIPOLSTIP000288; LMIPOLSTIP000337) 

*** 

J. LOSS PAY ABLE 

Liability under this policy with respect to any occurrence shall not attach unless and until the 
Assured, or the Assured's underlying insurer, shall have paid the amount of the underlying 
limits on account of such occurrence. The Assured shall make a definite claim for any loss 
for which the Underwriters may be liable under the policy within twelve (12) months after the 
Assured shall have paid an amount of ultimate net loss in excess of the amount borne by the 
Assured or after the Assured' s liability shall have been fixed and rendered certain either by 
final judgment against the insured after actual trial or by written agreement of the Assured, the 
claimant, and Underwriters. If any subsequent payments shall be made by the Assured on 
account of the same occurrence, additional claims shall be made similarly from time to time. 
Such losses shall be due and payable within thirty (30) days after they are respectively 
claimed and proven in conformity with this policy. 

*** 

L. OTHER INSURANCE 

If other valid and collectible insurance with any other insurer is available to the Assured 
covering a loss also covered by this policy, other than insurance that is in excess of the 
insurance afforded by this policy, the insurance afforded by this policy shall be in excess of 
and shall not contribute with such other insurance. Nothing herein shall be construed to make 
this policy subject to the terms, conditions and limitations of other insurance. 

(LMIPO LSTIP000214; LMIPOLSTIP000288; LMIPOLSTIP0003 3 7) 

*** 

T. MAINTENANCE OF UNDERLYING INSURANCE 

It is a condition of this policy that the policy or policies referred to in the attached "Schedule 
of Underlying Insurances" shall be maintained in full effect during the currency of this policy 
except for any reduction of the aggregate limit or limits contained herein solely by payment of 
claims in respect of accidents and/or occurrences occurring during the period of this policy. 
Failure of the Assured to comply with the foregoing shall not invalidate this policy but in the 
event of such failure, the Underwriters shall only be liable to the same extent as they would 
have been had the Assured complied with the said condition. 

5 
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• 1983-1984 First State Excess Wording [See TEX 153, EXHIBIT 11 

II. UNDERLYING LIMIT -RETAINED LIMIT 

The Company shall be liable only for the ULTIMATE NET LOSS in excess of 
the greater of the INSURED'S: 

A. UNDERLYING LIMIT - an amount equal to the limits of liability indicated 
beside the underlying insurance listed in the Schedule A of underlying insurance, 
plus the applicable limits of any other underlying insurance collectible by the 
INSURED; OR 

B. RETAINED LIMIT - The amount specified in Item 3 .LB of the Declarations 
as the result of any one occurrence not covered by said underlying insurance, and 
which shall be borne by the INSURED. 

(MPF 00223 7) 

III. LIMITS OF LIABILITY 

Regardless of the number of persons and organizations who are INSUREDS 
under this policy and regardless of the number of claims made and suits brought against 
any or all INSUREDS, the total limit of the Company's liability for ULTIMATE NET 
LOSS resulting from any one OCCURRENCE shall not exceed the amount specified in 
Item 3I of the declarations. 

The Company's liability shall be further limited to the amount stated as the annual 
aggregate limit in item 3 II of the declarations on account of all OCCURRENCES during 
each policy year arising out of: 

A. either the PRODUCTS HAZARD or COMPLETED OPERATIONS HAZARD or 
both combined; or 
B. occupational disease by all employees of the INSURED. 

In the event that the aggregate limits of liability of the underlying policies listed in the 
schedule of underlying insurance, are exhausted solely as the result of OCCURRENCES taking 
place after the inception date of this policy, this policy shall, subject to the Company's limit of 
liability and to other terms of this policy, with respect to OCCURRENCES which take place 
during the period of this policy, continue in force as underlying insurance for the remainder of 
the policy year of the underlying policy or until the aggregate limit of liability as stated in Item 3 
II is exhausted, but not for broader coverage than was provided by the exhausted underlying 
msurance. 

In the event that the aggregate limits of liability of the underlying insurance are exhausted 
or reduced as the result of OCCURRENCES taldng place prior to the inception date of this 
policy, the Company shall only be liable to the same extent as if the aggregate limits had not 
been so exhausted or reduced. 

For purpose of determining the limit of the Company's liability: 

7 
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(a) all PERSONAL INJURY and PROPERTY DAMAGE arising out of continuous or 
repeated exposure to substantially the same general conditions, and 
(b) all ADVERTISING INJURY OR DAMAGE involving the same injurious material or 
act, regardless of the number or kind of media used, or frequency ofrepetition thereof, 
whether claim is made by one or more persons 
shall be considered as arising out of one OCCURRENCE. 

(MPF 00223 7) 

CONDITIONS 

*** 

H. Other Insurance: If other collectible insurance with any other INSURER is 
available to the INSURED covering in loss covered hereunder, except insurance 
purchased to apply in excess of the sum of the RETAINED LIMIT and LIMIT OF 
LIABILITY hereunder, the insurance hereunder shall be in excess of, and not contribute 
with, such other insurance. If collectible insurance under any other policy(ies) of the 
COMP ANY is available to the INSURED, covering a loss also covered hereunder (other 
than underlying insurance of which the insurance afforded by this policy is in excess), the 
COMPANY'S total liability shall in no event exceed the greater or greatest limit of 
liability applicable to such loss under this or any other such policy(ies). If other 
collectible insurance under any policy(ies) of the COMP ANY is available to the 
INSURED, the ULTIMATE NET LOSS as the result of any one OCCURRENCE not 
covered by underlying insurance shall not be cumulative. 

(MPF002253) 
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1984-1985 Westchester Excess Wording [See TEX 155, EXHIBIT Al 

V RETAINED LIMIT - LIMIT OF LIABILITY 

With respect to Coverage I (a), I (b) or I ( c ), or any combination thereof, the company's liability 
shall be only for the ultimate net loss in excess of the insured' s retained limit defined as the 
greater of: 

(a) the total of the applicable limits of the underlying policies listed in Schedule A 
hereof, and the applicable limits of any other insurance collectible by the insured; or 

(b) an amount as stated in Item 4(C) of the declarations as the result of any one 
occurrence not covered by the said policies or insurance; and then up to an amount not 
exceeding the amount as stated in Item 4 (A) of the declarations as the result of any one 
occurrence. There is no limit to the number of occuTI'ences during the policy period for 
this claims may be made, except that the liability of the company on account of all 
occuTI'ences during each policy years shall not exceed the aggregate amount stated in 
Item 4 (B) of the declarations separately in respect of 

1. the products hazard, 
2. all professional liability or 
3. any other underlying insurance listed in the Schedule of Underlying Insurance which 
contains coverages (s) which are subject to an aggregate limit of liability for all insured 
damages. 

In the event of the reduction or exhaustion of the aggregate limits of liability of the underlying 
policies listed in Schedule A by reason oflosses paid thereunder, this policy, subject to the 
above limitations, (1) in the event ofreduction, shall pay the excess of the reduced underlying 
limits; or (2) in the event of exhaustion, shall continue in force as underlying insurance. 

All other terms and conditions of this policy remain unchanged. 

(KINS-1228-1229) 

*** 

III DEFINITIONS 

*** 

5. "ULTIMATE NET LOSS" 

"Ultimate net loss" means the total of the following sums 
with respect to each occurrence: 

1. All sums which the insured. or any company as his insurer, or both, is legally obligated to pay 
as damages. whether by reason of adjudication or settlement. Because of personal injury, 
property damage or advertising liability to which this policy applies. and 
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2. All expenses, other than defense settlement provided in Insuring Agreement II. incurred by the 
insured in the investigation, negotiation. settlement and defense of any claim or suit seeking such 
damages, excluding only the salaries of the insured's regular employees, provided "ultimate net 
loss" shall not include any damages or expense because of liability excluded by 
this policy. 

This policy shall not apply to defense, investigation.settlement or legal expenses covered by 
underlying insurance. 

(KINS-1231) 
*** 

CONDITIONS 
*** 

E. Assistance and Co-operation. Except as provided in Insuring Agreement II (Defense 
Settlement) or in Insuring Agreement V (Retained Limit- Limit of Liability) with respect to the 
exhaustion of the aggregate limits of underlying policies listed in Schedule A, or in Condition J 
(Underlying Insurance) the company shall not be called upon to assume charge of the settlement 
or defense of any claim made or proceeding instituted against the insured; but the company shall 
have the right and opportunity to associate with the insured in the defense and control of any 
claim or proceeding reasonably likely to involve the company. In such event the insured and 
company shall cooperate fully. 

(KINS-1233) 
*** 

I. Other Insurance . If other collectible insurance including other insurance with this company 
is available to the insured covering a loss also covered hereunder (except insurance purchased to 
apply in excess of the sum of the retained limit and the limit of liability hereunder) the insurance 
hereunder shall be in excess of and not contribute with, such other insurance. 

(KINS-1233) 
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965 F.2d 747
United States Court of Appeals,


Ninth Circuit.


20TH CENTURY INSURANCE COMPANY, Plaintiff–Appellee,
v.


LIBERTY MUTUAL INSURANCE COMPANY, Defendant–Appellant.
20TH CENTURY INSURANCE COMPANY, Plaintiff–Appellee,


v.
ADMIRAL INSURANCE COMPANY, Defendant–Appellant,


and
Liberty Mutual Insurance Company, Defendant.


20TH CENTURY INSURANCE COMPANY, Plaintiff–Appellant,
v.


ADMIRAL INSURANCE COMPANY, Defendant–Appellee,
and


Liberty Mutual Insurance Company, Defendant.


Nos. 90–16537, 90–16552 and 90–16553.
|


Argued and Submitted Feb. 12, 1992.
|


Decided May 27, 1992.


Synopsis
Insurer of automobile lessee brought action against insurers of automobile lessor for declaratory
relief with respect to coverage. The United States District Court for the Northern District of
California, Stanley A. Weigel, J., entered judgment in favor of lessee's insurer and appeals were
taken. The Court of Appeals, Keep, Chief District Judge, sitting by designation, held that: (1)
limitations contained in rental agreement were incorporated by reference into policy covering
rental car; (2) in order to be effective, provisions in the rental agreement had to be clear and
conspicuous; (3) lessor's excess insurer provided coverage prior to lessee's own policy; and (4)
amendment to excess policy limiting coverage could not be applied retroactively.


Affirmed in part and reversed in part.


Procedural Posture(s): On Appeal.
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West Headnotes (10)


[1] Insurance Materials Related or Attached to Policies
Determination of whether document has been incorporated by reference into policy turns
on reading of all the relevant documents, considered together.


1 Cases that cite this headnote


[2] Insurance Materials Related or Attached to Policies
Insurance Risks and Exclusions in General
Rental agreement, including liability limiting provisions, was incorporated into policy
covering rental car company, where endorsement stated that insurance provided for
permissive users of rental car company's automobiles was subject to the terms, including
any limit of liability, conditions, restrictions, and limitations, contained in the lease or any
other rental agreement.


3 Cases that cite this headnote


[3] Insurance Laypersons or Experts
Insurance Favoring Coverage or Indemnity;  Disfavoring Forfeiture
In interpreting meaning of contract of insurance, policy should be read as a lay person
would read it and not as it might be analyzed by attorney or insurance expert; general rule
is that, if coverage is available under any reasonable interpretation of ambiguous clause
of policy, insurer cannot escape its obligation.


10 Cases that cite this headnote


[4] Insurance Exclusions, Exceptions or Limitations
Requirements of clarity and conspicuousness applied by California law to contracts of
insurance applied to insurance limitation contained in rental agreement which the policy,
which was issued to rental car company, incorporated by reference.


6 Cases that cite this headnote


[5] Insurance Exclusions, Exceptions or Limitations
Insurance Exclusions and Limitations in General
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Under California law, exclusionary clause in policy must be conspicuous, plain, and clear
in order to be effective against the insured, regardless of the expectations of the insured.


10 Cases that cite this headnote


[6] Insurance Limits of Liability
Where provision in rental agreement limiting liability of rental car company's insurer to
financial responsibility required by state law was not conspicuous, that provision, even
though incorporated into the policy covering the automobile, was not effective against
renter of the automobile and the policy's stated limits applied.


3 Cases that cite this headnote


[7] Insurance Exceptions, Exclusions or Limitations
Only exclusionary clauses of policies are subject to strict scrutiny for clarity and
conspicuousness.


2 Cases that cite this headnote


[8] Insurance Primary and Excess Insurance
Automobile lessee's own policy which provided that it would be proportional with other
collectable insurance if more than one policy covered an insured automobile but which
provided that it would be excess over other collectable insurance with respect to the use
of additional insured automobile not owned by the insured did not provide for immediate,
primary liability upon a collision involving a rented automobile and the lessor's excess
insurer provided coverage prior to the lessee's insurer.


10 Cases that cite this headnote


[9] Insurance Commencement of Coverage
Fact that amendment to policy lowering limits was backdated to the effective date of the
policy did not allow it to apply to an accident occurring prior to the date that the amendment
was issued.


[10] Insurance Effect
Insurer did not show that endorsement reducing policy limits was correction of a mistake.
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1 Cases that cite this headnote


Attorneys and Law Firms


*748  Randall E. Kay, New & Kay, San Francisco, Cal., for plaintiff-appellee-cross-appellant 20th
Century Ins. Co.


Glenn Gould, Martin, Ryan & Andrada, Oakland, Cal., for defendant-appellant Liberty Mut. Ins.
Co.


Charles I. Eisner, Boornazian, Jensen & Garthe, Oakland, Cal., for defendant-appellant-cross-
appellee Admiral Ins. Co.


Appeal from the United States District Court for the Northern District of California.


*749  Before HALL and WIGGINS, Circuit Judges, and KEEP, Chief District Judge. 1


1 The Honorable Judith N. Keep, Chief United States District Judge for the Southern District
of California, sitting by designation.


Opinion


KEEP, Chief District Judge:


Following an automobile accident involving an insured motorist driving a rented automobile,
the driver's primary insurer satisfied the majority of the claims filed against the driver and then
instituted in district court a declaratory judgment action for contribution against the rental car
company's primary and secondary insurers. The district court granted summary judgment in favor
of plaintiff. This consolidated appeal follows.


The district court had jurisdiction over this case pursuant to 28 U.S.C. § 1332. We have jurisdiction
over this timely appeal under 28 U.S.C. § 1291. We affirm in part and reverse in part.


FACTUAL AND PROCEDURAL BACKGROUND


The underlying claims in this case arose from an accident involving an automobile owned by
Alamo Rent–A–Car (“Alamo”) and operated by George D. Bane, a permissive user. On or about
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May 25, 1985, George Bane rented a car from Alamo under a rental contract which obligated
Alamo to provide liability insurance to Mr. Bane “with limits of liability equal to the financial
responsibility limits required by the State in which the vehicle is rented....” On May 30, 1985, Mr.
Bane was involved in a two-car accident in which a passenger was killed and two other passengers
seriously injured.


At the time of the accident, Mr. Bane carried a primary policy of personal automobile liability
insurance issued by Plaintiff–Appellee 20th Century Insurance Company (“20th Century”) in
the amount of $300,000. Alamo carried a policy of primary insurance issued by Defendant–
Appellant Liberty Mutual Insurance Company (“Liberty”), which provided Alamo with $100,000
of coverage per accident. Alamo carried as well a policy of excess insurance issued by Defendant–
Appellant Admiral Insurance Company (“Admiral”), with limits of $100,000 per person and
$300,000 per accident for users and renters of Alamo cars.


As a result of the accident, various claims were filed against Mr. Bane. Liberty Mutual contributed
$30,000 and 20th Century contributed $300,000 toward the settlement of these claims. 20th
Century subsequently filed this action for declaratory relief. On September 20, 1990, the District
Court issued an order granting 20th Century's motion for summary judgment and denying the
cross-motions of Liberty and Admiral. Liberty was ordered to pay $70,000 plus pre-judgment
interest to 20th Century. Admiral was ordered to pay $200,000 plus pre-judgment interest to 20th
Century.


Appellant Liberty does not contest the court's finding that its policy was primary to those written
by Admiral and 20th Century, but contends on appeal that its liability coverage for bodily injury
was $30,000, the minimum required by California law, rather than the $100,000 found by the
district court. Appellant Admiral also appeals the judgment, contending that it was liable under
its policy only after the policies of both Liberty and 20th Century were exhausted. 20th Century
cross appeals, arguing that the district court erred in limiting Admiral's contribution to $200,000.


DISCUSSION


A district court's grant of summary judgment is reviewed by the appellate court de novo. The
general standard that an appellate court applies in reviewing the granting of such a motion is the
same as that employed by a district court initially under Fed.R.Civ.P. 56(c). *750  Aetna Casualty
& Ins. Co. v. Continental Ins. Co., 838 F.2d 346, 350 (9th Cir.1988); Continental Casualty Co. v.
City of Richmond, 763 F.2d 1076, 1078–79 (9th Cir.1985). Under Rule 56(c), summary judgment
is proper when the pleadings and discovery, read in the light most favorable to the nonmoving
party, demonstrate that there is no genuine issue as to any material fact and that the moving party
is entitled to judgment as a matter of law.
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In this case, the parties stipulated to all relevant facts. The only issues raised on summary judgment
concern the proper interpretation of the various insurance contracts. The Court of Appeals is not
bound by the findings of the District Court with respect to contract interpretation. Commercial
Paper Holders v. Hine (In the Matter of Beverly Hills Bancorp), 649 F.2d 1329, 1334 (9th
Cir.1981).


I. Did the district court err in finding that Liberty's liability was not limited to the statutory
minimum of $30,000, but extended to its policy limit of $100,000?
Liberty's policy with Alamo provided $100,000 of coverage per accident between February, 1985
and September, 1985. The policy included the following amendatory endorsement which provided
that the coverage available to renters was subject to the terms of the rental contract:


The insurance provided by this policy for any other lessee, rentee ... is subject
to the conditions, restrictions, and limitations, contained in the lease or rental
agreement, providing our undertaking under this policy is not enlarged or
extended.


The rental contract between Alamo and Mr. Banes provided liability coverage to Mr. Banes in the
following terms:


“4. The company agrees to provide liability insurance with limits of liability
equal to the financial responsibility limits required by the State in which the
vehicle is rented....”


The district court found Liberty responsible for the full $100,000 guaranteed by the terms of
Liberty's contract with Alamo, holding that the clause in the rental agreement that purported to limit
the renter's coverage to the minimum required by California law was not sufficiently unambiguous,
conspicuous, plain and clear to be effective. On appeal, Liberty argues that it was reversible error
for the court to grant summary judgment to 20th Century on this issue, because the insurance
provision of the Alamo rental agreement effectively limited coverage for permissive users to the
minimum statutory coverage of $30,000.


Liberty advances two related arguments: first, that the limitation of liability is consistent with
California law, and thus that the limiting language of the rental agreement was sufficient to limit
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its liability to $30,000 under its insurance contract with Alamo; second, that since the insurance
provision of the Alamo rental agreement does not disappoint the reasonable expectations of the
renter, it need not be conspicuous. 20th Century does not dispute that California law permits
an insurer to provide less coverage to permissive users than it does to the named insured, but
contends (1) that the limiting provision of the rental car agreement was not successfully integrated
into Liberty's insurance policy; and (2) that regardless of the expectations of the consumer, an
exclusionary clause must be conspicuous and unambiguous, which the exclusionary clause in
Alamo's rental contract was not.


A. Was the limiting provision of the rental car agreement successfully integrated into the
policy of insurance?


Before reaching the question of whether the limiting clause in the rental contract was sufficiently
conspicuous and clear to be effective against Mr. Bane, we must determine whether that clause
was effectively incorporated into the insurance policy issued by Liberty. We find persuasive the
reasoning of Hartford Accident and Indem. Co. v. Sequoia, 211 Cal.App.3d 1285, 260 Cal.Rptr. 190
(1989), a recent California case involving two levels of incorporation by reference. The primary
policy addressed in Hartford contained a Declaration that stated “See attached extension *751
schedule of underlying insurance policies forming a part of the policy.” The excess insurer argued
to the court that the underlying insurance policies named in the extension schedule were, in addition
to the extension schedule itself, incorporated by reference and thus a part of its policy with the
insured. The court rejected this argument, explaining that in order to be effectively incorporated
into the primary policy, the underlying policies would have to become expressly a “part of the
policy.” Id. at 1299, 260 Cal.Rptr. 190. The court concluded that, considering the language of the
amendments and of the policies themselves, there was no clear intent to incorporate the policies.
Id. at 1299, 260 Cal.Rptr. 190.


[1]  [2]  The policy at issue here, like that discussed in Hartford, contains two levels of
incorporation by reference into a primary policy of insurance. The Liberty insurance policy
explicitly incorporates by reference any endorsements to the policy, which were anticipated to
change the agreements between the contracting parties. Amendatory Endorsement No. 11 in turn
provides that “the insurance provided by this policy for the [permissive users] is subject to the
terms, including any limit of liability, conditions, restrictions, and limitations contained in the
lease or other rental agreement, providing our undertaking under this policy is not enlarged or
extended” (emphasis added). The amendment thus purports to incorporate the liability-limiting
language of the rental agreements between Alamo and its customers.


If the language of Hartford is to be read to mean that a document cannot be incorporated
by reference unless that document itself contains an expression of intent to be incorporated,
then the rental agreement was not properly incorporated into the Liberty insurance policy. If,
as seems the better reading, Hartford held that a determination of whether a document has
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been incorporated by reference turns on a reading of all the relevant documents, considered
together, the rental agreement was properly incorporated. We adopt this latter construction as
more consistent with California contract principles. The Hartford court was clear that the doctrine
of incorporation by reference is applicable to contracts of insurance, see id. at 1299, n. 3; and
though the rental agreements did not themselves contain language indicating that they were to be
incorporated into the insurance policy, the Amendatory Endorsement, unlike the endorsement in
Hartford, did unambiguously incorporate the limiting language of the rental agreements into the
insurance contracts. We thus find that the liability limiting provisions of the rental agreements
were incorporated by reference into the Liberty insurance contract.


B. Is the language of the exclusionary clause in the Alamo–Banes rental agreement sufficient
to limit Liberty's liability to the statutory minimum?


[3]  California law requires that a limitation of liability in a contract of insurance be “conspicuous,
plain and clear” in order to be effective against an insured. See Steven v. Fidelity & Casualty Co., 58
Cal.2d 862, 27 Cal.Rptr. 172, 377 P.2d 284 (1962); Ponder v. Blue Cross of S. Cal., 145 Cal.App.3d
709, 719, 193 Cal.Rptr. 632 (1983). In interpreting the meaning of a contract of insurance, the
policy should be read as a layperson would read it and not as it might be analyzed by an attorney
or an insurance expert. Employers Reins. Corp. v. Phoenix Ins. Co., 186 Cal.App.3d 545, 554,
230 Cal.Rptr. 792 (1986). To the extent that a policy is ambiguous, any ambiguity or uncertainty
is to be resolved against the insurer. The general rule is that if coverage is available under any
reasonable interpretation of an ambiguous clause of an insurance policy, the insurer cannot escape
its obligation. Id., citing Chamberlin v. Smith, 72 Cal.App.3d 835, 844–45, 140 Cal.Rptr. 493
(1977).


1. Reasonable expectations of the insured
[4]  As a preliminary matter, we must determine whether the requirements of clarity and
conspicuousness applied by California law to contracts of insurance govern our analysis of the
insurance limitation contained *752  in the Alamo rental agreement. The standard for determining
whether a contract is subject to California insurance regulation was set out by the California
Appellate Court in Truta v. Avis Rent–A–Car System, 193 Cal.App.3d 802, 238 Cal.Rptr. 806
(1987), in which the Court explained that:


In analyzing whether a contract constitutes insurance it is advised that two inquiries be made:
“To what extent, in each case, did the specific transactions or the general line of business at
issue involve one or more of the evils at which the regulatory statutes were aimed? And were
the elements of risk transference and risk distribution, characteristic of transactions at which
regulatory statutes were aimed, a central and relatively important element of the transactions
or instead merely incidental to other elements that gave the transactions their distinctive
character?”
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Id. at 812–13, 238 Cal.Rptr. 806 (quoting Robert E. Keeton, Insurance Law § 8.2(c), at 552 (1971)).


We find that the policy considerations cited by the Truta court compel application of insurance
regulatory standards to the case at bar. Unlike the policy provisions at issue in Truta, which merely
allocated a $100 insurance deductible between a rental car company and its lessee, the limiting
clause in Alamo's rental contract was the key factor controlling the amount of insurance coverage
available to Mr. Bane under the rental agreement. Indeed, this clause would have effectively
determined the total amount of insurance available to a driver who, unlike Mr. Banes, was not
personally insured. The rental agreement, then, at least to the extent that it limited the insurance
provided for a rented vehicle, clearly implicates the concern of the California legislature in passing
insurance laws, that the driver/consumer be fully and fairly informed of the limits of his or her
coverage. Moreover, risk transference and risk distribution between Alamo's insurer and the renter
of the car (or his or her insurance company), were clearly a “central and relatively important
element” of the liability-limiting clause. This clause directly allocated risk between Liberty and
any other involved parties and, as such, falls squarely within the situation identified in Truta as
one to which statutory insurance provisions are correctly applied. 2


2 It should be noted that the defendant in Truta was a rental car company itself, rather than,
as here, that company's insurer. The Truta court was clearly concerned that the stringent
regulations imposed on insurers in California not be casually applied to other kinds of
businesses that are not engaged in providing insurance. The court noted, “... obviously it
was not the purpose of the insurance statutes to regulate all arrangements for assumption or
distribution of risk. That view would cause them to engulf practically all contracts.... The
question turns, not on whether risk is involved or assumed, but on whether that or something
else to which it is related in the particular plan is its principal object and purpose.” Truta, 193
Cal.App.3d at 814, 238 Cal.Rptr. 806 (quoting Transportation Guar. Co. v. Jellins, 29 Cal.2d
242, 249, 174 P.2d 625 (1946)). The case at bar, however, involves only insurers, and presents
to this court only the question of what percentage of specified claims each will be required
to pay. Under these circumstances, application of the California insurance laws to the parties
is both reasonable and legally consistent with the interpretation of California courts.


2. Conspicuousness of the liability limiting clause
California Commercial Code § 1201 provides that “A term or clause is conspicuous when it is so
written that a reasonable person against whom it is to operate ought to have noticed it.... Whether
a term or clause is ‘conspicuous' or not is for decision by the court.” The district court held that
the insurance provision contained in the Alamo rental agreement could not be upheld because it
is not sufficiently conspicuous. The court stated:
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The clause appears in the middle of the fourth paragraph on the reverse side
of the rental contract on a page with extremely small light-colored print. The
print is so small that the page on which the clause appears contains more than
2000 words. Furthermore, the paragraphs are not preceded by any bold or larger
print or headings to indicate to the reader the general substance of their contents.
Further, the extent of insurance *753  coverage is a very important term of a
rental car contract. The Court finds that the clause in the rental car contract
limiting Liberty's coverage is not sufficiently conspicuous, and, therefore, it is
not effective.


Liberty does not contest the district court's finding that the liability limiting clause was not in
fact conspicuous as a matter of law. It argues, however, that we need reach the issue of whether
the clause was conspicuous only if the clause was contrary to the reasonable expectations of the
insured. 20th Century disagrees, contending that the requirement that an exclusionary clause be
“conspicuous, plain and clear” operates independently of the expectations of the insured.


[5]  While not an entirely settled issue under California law, 3  the significant weight of California
authority holds that an exclusionary clause in an insurance policy must be conspicuous, plain, and
clear in order to be effective against the insured, regardless of the expectations of the insured.
The issue was first modernly addressed by the California Supreme Court in Steven v. Fidelity &
Casualty Co., 58 Cal.2d 862, 27 Cal.Rptr. 172, 377 P.2d 284 (1962), in which the Court suggested
that the unexpected nature of an exclusion is an independent and sufficient reason for striking the
exclusion, not a prerequisite for requiring it to be conspicuous and clear. The court explained,


3 In Ponder v. Blue Cross of Southern California, cited by both parties, the Court stated:
It is not altogether clear that the conspicuous and plain and clear requirements apply unless
the exclusion ‘disappoints the reasonable expectations' of the insured. Some cases couple
the two statements in a way as to suggest that only disappointed expectations will activate
the conspicuous, plain and clear requirements. (cites) On the other hand, other decisions
appear to require exclusions to comply with these requirements without any finding that
implementation of the exclusion would ‘disappoint the reasonable expectations' of the
insured. (cites) We can imagine exclusions which are so consistent with the scope of
coverage an ordinary policyholder expects that it would be unnecessary if not redundant to
impose special requirements these clauses be conspicuous and plain and clear. Nonetheless
many, and perhaps most, exclusionary clauses by their very nature deny coverage that
consumers otherwise would personally anticipate to be provided under the policy.
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145 Cal.App.3d at 720, 193 Cal.Rptr. 632 (emphasis added).


In standardized contracts, ... the California courts have long been disinclined to
effectuate clauses of limitation of liability which are unclear, unexpected, inconspicuous or
unconscionable.... The disparity in bargaining power between the insured and the insurer is so
tremendous that the insurer had adopted a means of selling policies which makes bargaining
totally impossible. The purchaser lacks any opportunity to clarify ambiguous terms or to
discover new ones. He must purchase the policy before he even knows its provisions.
Steven, 58 Cal.2d at 879–884, 27 Cal.Rptr. 172, 377 P.2d 284. The court thus concluded as
a matter of law that the exclusionary clause should have been brought to the attention of the
insured; since it had not, it could not be effective against him.


California appellate courts interpreting the language in Steven have almost uniformly required
that exclusionary clauses be conspicuous, plain and clear, and have construed such clauses strictly
against the insurer and liberally in favor of the insured. See Miller v. Elite Ins. Co., 100 Cal.App.3d
739, 751, 161 Cal.Rptr. 322 (1980); Fields v. Blue Shield of California, 163 Cal.App.3d 570, 582–
83, 209 Cal.Rptr. 781 (1985); Employers Reinsurance Corp., 186 Cal.App.3d at 554, 230 Cal.Rptr.
792; Merrill & Seeley, Inc. v. Admiral Ins. Co., 225 Cal.App.3d 624, 630, 275 Cal.Rptr. 280 (1990).
Indeed, one of the most recent cases to have considered this issue explained that the doctrine of
reasonable expectation of coverage comes into play where there is an ambiguity in the language
of the policy; the “conspicuous” requirement appears to rest on an independent inquiry into the
reasonableness of holding the insured to knowledge of the exclusionary clause at all. See Merrill,
225 Cal.App.3d at 630, 275 Cal.Rptr. 280. 4


4 One recent California case may be read to suggest that disappointing the reasonable
expectations of the buyer is prerequisite to requiring that an exclusionary clause be
conspicuous. See Hurd v. Republic Insurance Co., 113 Cal.App.3d 250, 253, 169 Cal.Rptr.
675 (1980). Even in Hurd, however, the expectations of the insured are not clearly predicate
to the “conspicuous” requirement, but rather are factors considered together in achieving the
statutory goal of protecting consumers from limitations of liability of which they could not
reasonably have been expected to be aware. See id. Moreover, the language of several recent
California cases may suggest that an exclusionary clause is presumptively contrary to the
expectations of the consumer insured. See Paramount Properties Co. v. Transamerica Title
Ins. Co., 1 Cal.3d 562, 569, 83 Cal.Rptr. 394, 463 P.2d 746 (1970); Ponder, 145 Cal.App.3d
at 721, 193 Cal.Rptr. 632.


[6]  [7]  *754  In sum, though there is no clear answer under California law, we find that the
weight of authority supports the conclusion that the “conspicuous” requirement is independent of
the expectations of the insured, and thus so hold. Since the parties agree that the relevant clause
in the rental agreement was not in fact conspicuous, we affirm the district court's finding that the
clause limiting Liberty's liability to the statutory minimum was not effective against Mr. Bane. 5
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5 We recognize that our decision may be read to create an apparent incongruity, in that the
clause of the Liberty insurance policy insuring Alamo for up to $100,000 was no more
conspicuous than the limiting clause in the rental agreement, and the insurance policy was
itself housed in Alamo's corporate headquarters in Florida, where it could not be accessed
by Mr. Bane or any other leasor of an Alamo rental car; thus, our striking of the rental
agreement's limiting language voids one inconspicuous clause in favor of another. We note,
however, that only exclusionary clauses of insurance policies are subject to the “strict
scrutiny” discussed above, as the California courts have found such clauses to uniquely
disappoint the reasonable expectations of the average consumer and to avoid the goal for
which insurance is procured. The courts have for this reason held that any ambiguity in
an insurance policy is to be resolved against the insurer. See, e.g., Healy Tibbitts Const.
Co. v. Employer's Surplus Lines Ins. Co., 72 Cal.App.3d 741, 748–49, 140 Cal.Rptr. 375
(1977). Our task, therefore, is not to weigh the coverage and exclusionary clauses against
one another, applying the clearer or more conspicuous, but rather to determine whether
the exclusionary clause has met the standards of clarity and conspicuousness required by
California law. As we find that the clause does not, it must fail in favor of the general coverage
provision of the policy itself.


II. Did the district court err in finding Admiral's liability precedent to 20th Century's?
Based on the language of the “other insurance” clauses of the two policies, the district court found
that Admiral's liability preceded 20th Century's. Admiral challenges the district court's ruling on
appeal, arguing that California law requires that all primary insurance policies be exhausted before
secondary or excess policies are reached. The question presented by Admiral's appeal, then, is
whether the Admiral policy attached upon the exhaustion of the underlying Liberty policy, or
whether it properly attached only after the exhaustion of both the Liberty and 20th Century policies.


The issue of the order in which liability attaches in this case has not been directly confronted by the
California legislature. California Insurance Code § 11580.9 provides that where two policies cover
an automobile owned by a person in the business of renting or leasing motor vehicles, and driven
by a nonowner who has leased the vehicle for longer than six months, it shall be conclusively
presumed that the policy of the driver shall be primary. Cal.Ins.Code. § 11580.9(b) (West 1992).
The statute further provides that except as otherwise stated in subdivisions (a)-(c), 6  where two or
more policies of liability insurance apply to the same vehicle, it shall be conclusively presumed
that the insurance afforded by the policy in which the motor vehicle is “described or rated as
an owned automobile” shall be primary and the insurance afforded by any other policy shall be
excess. Id. § 11580.9(d).
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6 Subdivision (a) discusses priority of coverage as relates to an insured in the business
of selling, repairing, servicing, delivering, testing, road-testing, parking, or storing motor
vehicles. Subdivision (c) covers loss arising out of the loading or unloading of a motor
vehicle.


It is agreed by the parties that section 11580.9 does not apply to the case at bar because none of
the relevant insurance policies explicitly “describe or rate” the particular *755  Alamo car driven
by Mr. Bane. 7  Admiral and 20th Century disagree, however, about the approach to be applied in
resolving a case to which a provision of the Insurance Code does not explicitly apply. 20th Century
suggests that where the Code does not apply, priority of obligation is to be determined by the
language of the insurance policies themselves, effectuating to the degree possible the intentions of
the parties to the insurance contract. Admiral disagrees, contending that a modern line of California
cases instructs that a court is to exhaust all primary policies before reaching secondary or excess
policies, and thus that the focus of a court's inquiry is not the specific language of the “other
insurance” clauses of the policies, but rather the fundamental distinction between a primary and
excess policy. Admiral asserts that comparing contractual language is appropriate only within a
class of insurance, and thus that the district court erred in analyzing the “other insurance” clauses
of the 20th Century and Admiral policies.


7 The Liberty policy covers “Any automobile owned, leased to or operated by Alamo Rent–A–
Car, Inc.” The California courts have interpreted § 11580.9(d) to require a “particularization”
of the vehicle in the policy, such that the statute does not reach a policy that does not describe
or rate any particular vehicle, but simply insures all vehicles owned by a named corporation.
See Hartford, 211 Cal.App.3d at 1297, 260 Cal.Rptr. 190. Moreover, the court has held
that the Code is not to be applied beyond its explicit provisions, stating that “[b]eyond that
determination the statute does little to assist us in the resolution of the dispute.” Id.


Fireman's Fund Indemnity Corp. v. Prudential Assurance Co., 192 Cal.App.2d 492, 13 Cal.Rptr.
629 (1961), cited by 20th Century, describes facts analogous to those present here. In Fireman's
Fund, as here, the automobile owner's primary insurer conceded liability and paid the limits of
its policy; the driver's insurer and the owner's excess insurer then brought a declaratory action to
determine the priority of liability as between them. The driver's policy provided that “the insurance
under this policy with respect to loss arising out of the maintenance or use of any hired or non-
owned automobile shall be excess over any other valid and collectible insurance available to the
insured.” Id. at 494, 13 Cal.Rptr. 629. The owner's excess policy provided that “ ‘liability shall
attach only after the Primary Insurers have paid or have been held liable to pay the full amount
of their respective ultimate net loss liability.’ ” Id. (emphasis omitted). Comparing the language
of the two policies, the Court stated,


[D]espite appellant's [the excess insurer's] contention that its policy was ‘excess' over all other
insurance, the policy did not so provide. The language of the policy fails to state clearly and
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unequivocally that its liability attached only after imposition of liability upon respondent [the
driver's primary insurer]....


....


The clause under which appellant would entail respondent's policy as ‘other insurance’ refers
to other insurance which Maryland [the owner's primary insurer] can enlist. If Maryland can
reduce its loss by means of other insurance, appellant gets that benefit. But Maryland is the
conduit, and if the conduit is blocked, appellant fails.


Id. at 495–96, 13 Cal.Rptr. 629 (emphasis added). The court thus concluded that because the excess
insurer's policy contained a limited declaration applicable solely to the primary insurer's other
insurance, and did not contain a precise other insurance provision applicable to all other insurance,
the excess insurance was properly applied before the driver's primary insurance. See id.


Admiral argues that Fireman's Fund and its progeny, 8  relied on by the district court below, are
distinguishable and inapplicable to the case at bar because all predate January 1, 1971, the effective
date of Insurance Code sections 11580.8 and 11580.9. Admiral suggests that since 1971, courts
have determined priority by labeling policies as primary, secondary, etc., and then apportioning
liability within a class, *756  rather than by looking to the liability-determining language of
each applicable policy. Admiral would therefore conclude that Mr. Banes' primary policy must be
exhausted before Alamo's excess insurer is reached.


8 Home Indem. Co. v. Mission Ins. Co., 251 Cal.App.2d 942, 60 Cal.Rptr. 544 (1967);
Indemnity Ins. Co. of N. America v. Pacific Clay Products Co., 13 Cal.App.3d 304, 91
Cal.Rptr. 452 (1970).


We are not persuaded by Admiral's analysis. 9  The cases cited by Admiral, decided since Fireman's
Fund, have not relied solely on judicially created labels to accord priority, but rather have focused
on the specific language of the policies' “other insurance” clauses. Olympic Ins. Co. v. Employers
Surplus Lines Ins. Co., 126 Cal.App.3d 593, 178 Cal.Rptr. 908 (1981), cited by Admiral for the
proposition that all primary policies should precede secondary policies without reference to the
“other insurance” clauses of the policies, is in fact inapposite. Admiral suggests that Olympic
announced a policy that all available primary policies covering a loss must be exhausted as a
prerequisite to the triggering of excess coverage, even if one of the primary policies was not listed
as underlying insurance by the excess carrier. Olympic, however, defined a primary policy as one
wherein, under the terms of the policy, liability attaches immediately upon the happening of the
occurrence that gives rise to liability. Id. at 597, 178 Cal.Rptr. 908. The approach of Olympic
thus suggests that we look to the language of each policy to determine when it purports to attach,
focusing on the intended application of each policy to the particular collision at issue, and applying
judicially-crafted presumptions of priority only when terms of applicable policies are in conflict.
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9 While the result in some of the pre–1971 cases cited would perhaps today be governed by
the Insurance Code, the parties agree that the issue presented by this case is not; and as
discussed above, we are not persuaded that the rules of construction employed by the courts
have changed since the 1960s. Indeed, the California Supreme Court case stated by Admiral
to have set out the “modern equitable method of allocating loss between primary and excess
insurers,” see Olympic Insurance Co. v. Employer's Surplus Lines Co., 126 Cal.App.3d 593,
178 Cal.Rptr. 908 (1961), was decided in 1961, the same year that Fireman's Fund was
decided and several years prior to Indemnity Insurance and Home Indemnity.


The Olympic approach was refined in Hartford, in which the court indicated that apart from
whether a policy might generally be classified as “primary” or “excess,” policies “applicable to
the same loss may be ‘primary’ or ‘excess' with respect to each other depending on a variety of
factors including statutory presumptions, the ‘other insurance’ clauses of the policies, etc. ....” 211
Cal.App.3d at 1296, 260 Cal.Rptr. 190. Consistent with this analysis, the Hartford court prorated
the driver's primary insurance and the owner's excess insurance only after determining that the
policies contained identical “other insurance” clauses that could not be simultaneously effectuated.
Rather than suggest that Fireman's Fund had been overruled by the Insurance Code, the court
distinguished Fireman's Fund on the ground that the excess insurance policy in that case purported
to attach upon depletion of the specifically mentioned primary insurance policy, while the excess
insurance policy in Hartford stated that it was excess to all other collectible insurance. See id. at
1301–02, 260 Cal.Rptr. 190. 10


10 Transport Indemnity Co. v. Royal Insurance Co., 189 Cal.App.3d 250, 234 Cal.Rptr. 516
(1987), advances a similar approach to insurance coverage cases. In that case, though
two insurance policies provided primary coverage to a truck and attached trailer, and the
Insurance Code did not explicitly determine the priority of payment between them, the court
did not prorate the two policies. Rather, the court looked to the language of the coverage
and the intentions of the insured and insurers in entering the contracts, to determine that one
policy was designed to be primary coverage and the other excess as to the entire tractor/
trailer rig. Id. at 252–256, 234 Cal.Rptr. 516.


[8]  The policy of insurance issued by 20th Century to George Bane provided coverage to Mr.
Bane in the use of his named vehicle or “additional insured automobiles,” which it defined as other
vehicles not owned by the insured, but temporarily used by him with the permission of the owner.
The policy further provided (1) that if more than one policy were to apply to Mr. Bane's insured
automobile, 20th Century would bear its proportional share with other collectable insurance, and
(2) that in the use of *757  an additional insured automobile not owned by Mr. Banes, “the
insurance under this part shall be excess over other collectible insurance.” 20th Century's policy
in this case did not therefore provide for immediate, primary liability upon a collision involving
a car driven, but not owned, by Mr. Bane.
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Admiral Insurance issued to Alamo a “Certificate of Excess Insurance,” which provided that “The
insurance afforded by this certificate shall follow that of the primary insurance ...” The primary
carrier was designated in Endorsement No. 18 as Liberty Mutual. The relevant Liberty Mutual
policy includes an “other insurance” clause similar to that in 20th Century's policy, which provides
that,


“For any covered auto you own this policy provides primary insurance. For any
covered auto you don't own, the insurance provided by this policy is excess over
any collectible insurance.... When two or more policies cover on the same basis,
either excess or primary, we will pay only our share. Our share is the proportion
that the limit of our policy bears to the total ...”


Thus, though the 20th Century policy is primary as to vehicles owned by Mr. Bane, it is, by its
own terms, excess as to vehicles rented or leased by the insured. Admiral's policy, by contrast, is
by its terms excess to the “primary insurer” Liberty Mutual. While the contract clause stating that
“[t]he insurance afforded by this certificate shall follow that of the primary insurer” is, considered
alone, ambiguous as to which primary insurer or insurers it will follow, the ambiguity is clarified
by Endorsement No. 18, which specifies the relevant primary carrier to be Liberty Mutual. We
thus reject Admiral's contention that its insurance contract contemplated its liability to be excess
to all primary policies, and affirm the judgment of the district court that Admiral's policy attached
upon the exhaustion of the underlying Liberty policy.


III. Did the district court err in limiting Admiral's contribution to $200,000?
The district court found Admiral liable up to $200,000, pursuant to a Stipulation of Undisputed
Facts for Cross Motions for Summary Judgment submitted by the parties. The Stipulation stated
that Admiral issued its certificate of excess liability insurance providing limits for permissive
users and renters of Alamo vehicles in the amount of $900,000 combined single limit in excess of
$100,000; and that by endorsement dated October 25, 1985, the limits of coverage were reduced
to $300,000 per accident bodily injury liability, in excess of the $100,000 combined single limit
bodily injury and property damage coverage provided by the Liberty policy. The district court
apparently concluded on the basis of this stipulation that the October 25 endorsement limited
Admiral's liability to Mr. Bane to $200,000.


20th Century appeals this finding, contending that as the endorsement was issued after the date of
the accident, it did not effectively limit Admiral's liability. 20th Century suggests, citing Angle v.
United States Fidelity & Guaranty Co., 201 Cal.App.2d 758, 20 Cal.Rptr. 391 (1962), that parties
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to a contract of insurance may not limit an insurer's liability after the occurrence of the accident
giving rise to the claim, unless grounds for reformation exist. Angle involved two policies of fire
insurance issued on the same piece of real property, one to the secured lender and the other to
the property owner. After a fire, one insurer issued a back-dated replacement policy with reduced
coverage limits. The crucial issue in the case, the court explained, was whether an insurer may
rescind an insurance policy after the event giving rise to the insurance liability occurred, when
the effect of the rescission would be to increase the pro rata liability of another insurer. The court
determined that an insurer may not do so, stating:


The answer to this question depends upon a further inquiry: Does an insurance
company in these circumstances have a ‘right’ to prorate its liability and, if so,
does such right vest upon the occurrence of the event that gives rise to that
liability? The answer to this further inquiry must be in the affirmative.


Id. at 761, 20 Cal.Rptr. 391.


The court continued,


*758  [T]here can be no rescission where the rights of third parties would be prejudiced.... ‘It
is, of course, fundamental that, where the rights of others have intervened and circumstances
have so far changed that rescission may not be decreed without injury to those parties and their
rights, rescission will be denied and the complaining left to his other remedies.’


Id. at 763, 20 Cal.Rptr. 391 (quoting Beckwith v. Sheldon, 165 Cal. 319, 324, 131 P. 1049 (1913)).


The only exception to this result, the court noted, was where the contractual language misstated
the understanding of the parties in entering the contract. In this situation, the parties would be
permitted to reform the writing to conform to the mutual understanding, regardless of the effect
on third parties. See id.


[9]  Admiral argues that this exception is not applicable to the case at bar, because “reformation
was unnecessary due to the fact that the endorsement was issued to reflect the agreement of the
parties to the contract.” Essentially, Admiral seems to argue that because it effectively amended
its policy with Alamo through the issuance of an Endorsement, the contract never required
reformation. This argument does not address the question of whether the intended amendment to
the contract was effective as to insurance claimants involved in accidents that occurred before the
date of amendment, where third parties would be adversely affected by the amendment. Admiral
appears to assume that because the amendment was backdated to the effective date of the policy,



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962109554&pubNum=227&originatingDoc=Ib0e8108294cf11d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962109554&pubNum=227&originatingDoc=Ib0e8108294cf11d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913006310&pubNum=660&originatingDoc=Ib0e8108294cf11d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





20th Century Ins. Co. v. Liberty Mut. Ins. Co., 965 F.2d 747 (1992)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 18


the amendment was effective as of this date, and thus raises no retroactivity problems. However,
it cites no authority for this proposition, which is contrary to that cited above.


[10]  Admiral further argues that had the endorsement not been issued, reformation would have
been appropriate, because “the record is void of evidence that any level of permissive user coverage
other than that described in Endorsement 22 was intended by Alamo or Admiral. Indeed, to the
extent Endorsement 22 may have been prepared sometime after the policy was issued, the Court
can properly infer that the policy was initially mistaken as to limits provided to permissive users
and that mistake was remedied by Endorsement 22.” Admiral appears to conclude that without
substantive evidence that Endorsement 22 did not reflect the intent of Alamo and Admiral at the
time the policy was first issued, its terms must be enforced. 11


11 Admiral also suggests in a footnote that while each of the two first-party fire policies in Angle
had an obligation of payment once the loss occurred, in this case the third-party payers had
no obligation of payment until the time of settlement, some years after Endorsement 22 was
issued. Neither party cites any authority discussing when an insurance company's obligation
vests. While Angle does not explicitly address this issue, its analysis appears to assume that
the obligations of both insurers “vested” at the time of the incident giving rise to the payment
obligation, though the amount of their total liability and the respective obligations of each
were not determined until several years later.


We find Admiral mistaken as to each point. As to the first, the Stipulation submitted to the district
court stated that Admiral issued a certificate of excess liability insurance with limits for permissive
users of Alamo rental cars of $900,000, significant evidence of a level of coverage other than
that described in Endorsement 22. As to the second point, there is absolutely no evidence before
the court that the policy was initially “mistaken” as to the limits of coverage provided; indeed,
none of pleadings contained a request for reformation or revision, and Admiral indicates that no
discovery on this question was ever conducted. On these facts, Admiral has not raised a triable
question of material fact, sufficient to withstand a motion for summary judgment by 20th Century.
Finally, Admiral is mistaken that absent substantive evidence that the Endorsement did not reflect
the intent of the parties at the time of the signing of the contract, the terms of the amendment must
be enforced; rather, the burden is on the party seeking reformation to present clear and convincing
evidence of *759  the basis for reformation. 12


12 In Matter of Beverly Hills Bancorp, 649 F.2d 1329, 1334 (1981), this court explained that
under California law, a written instrument is presumed to express the true intent of the parties.
Reformation or revision on the ground of mutual mistake requires clear and convincing
evidence of the alleged mistake. Where none of the pleadings before the trial court contained
a request for reformation or revision, and where reformation or revision was never raised, a
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conclusion could not be supported that an agreement, as written, failed to express the mutual
intention of the parties.


Based on the foregoing, we find that the amendment contained in Endorsement 22 did not limit
Admiral's liability to $200,000.


CONCLUSION


We affirm the district court's findings that Liberty was liable up to its policy limit of $100,000,
and that 20th Century's liability was excess to Admiral's. We reverse the district court's finding
that Admiral's liability was limited to $200,000, and find Admiral liable up to its policy limit of
$900,000. The case is remanded for entry of judgment consistent with this opinion.


AFFIRMED IN PART AND REVERSED IN PART.


All Citations


965 F.2d 747


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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INSURANCE LAW


Very few developments have ever transformed either tort or insurance law. One development--as
important in our time as the adoption of liability for negligence was in the 19th century or the
rise of strict products liability was in the 20th century--transformed both. That is the rise of long-
tail civil liability. A long-tail claim involves tortious or other liability-creating conduct that causes
latent bodily injury or property damage that then manifests itself only many years after the harm-
causing conduct occurred. Exposure to asbestos, and the storage of hazardous waste that slowly
leaches into an aquifer, are paradigm examples. Beginning about fifty years ago, long-tail liability
and claims against liability insurers for insurance coverage of long-tail liability have generated
the vast majority of cutting-edge issues facing these two related fields. It is precisely the length
of the tail on certain tort claims that is responsible for most of the fundamental developments in
these fields over the past fifty years. Without long-tail liability, tort and insurance law, and many
of the fundamental structural features of these fields, would look today much like they looked fifty
years ago, and indeed, fifty years before that. But because of long-tail liability, features of both
fields that simply did not exist fifty years ago are now central to these fields.


Almost all of this involved common law change. In an era dominated legally by federal legislation
and the administrative state, the long-tail liability revolution was the exceptional instance in which
judge-made, state-law rules governing tort law and insurance were central. The long-tail liability
revolution took decades to occur, largely because it occurred through the common law process.
It is also an example of what the legal *348  system may face in the 21st century, if and when
common law litigation over injury and loss caused by many new technologies that are coming onto
the current scene begins to occur. This Article is an effort to understand how the long-tail liability
revolution occurred, by analyzing the influence of this new form of liability on tort and insurance
law, as well as the consequences that these changes in the law have produced.


INTRODUCTION 349
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*349  INTRODUCTION


Very few developments have ever transformed either tort or insurance law, although there is a
handful of them. 1  One development, and only one, has transformed both tort and insurance law.
And that development has taken place with little recognition that it has played a central role in
these transformations. This is the rise of long-tail civil liability.


A long-tail claim involves tortious or other liability-creating conduct that causes latent bodily
injury or property damage that then manifests itself only many years, and sometimes decades, after
the harm-causing conduct occurred. 2  Exposure to asbestos and the storage of hazardous waste
that slowly leaches into an aquifer are paradigm examples. Beginning about fifty years ago, long-
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tail liability and claims against liability insurers for insurance *350  coverage of long-tail liability
have generated the vast majority of the cutting-edge issues facing these two related fields of law. 3


It would be difficult to exaggerate the impact of the rise of long-tail liability on the two fields.
In tort, and in the allied field of environmental liability, long-tail liability generated the very
phenomenon of the mass tort; produced statistically-based forms of settlement and the advent of
the “settlement fund” that served as a model for the September 11 and Deepwater Horizon Oil
Spill funds; caused the courts to develop radical new doctrines governing causation; and was the
basis for the several hundred-billion dollar Superfund regime of retroactive, strict, and joint and
several corporate liability for environmental cleanup costs.


At the same time, liability insurance for long-tail liability produced an insurance “crisis” of such
significance that it made the cover of Time Magazine; an antitrust suit by nineteen states against the
insurance industry, alleging a conspiracy involving insurance of long-tail liability, went all the way
to the Supreme Court and yielded the seminal rule governing the insurance industry's cooperative
preparation of standard-form insurance policies; and the courts created not only a whole new
body of insurance law doctrines but also new concepts such as the “trigger” of coverage and the
“allocation” of coverage responsibility among multiple triggered policies. The new insurance law
doctrines came close to bankrupting Lloyd's of London and caused the introduction of two new
forms of insurance coverage.


Nothing comparable to the number and magnitude of these developments has ever influenced tort
and insurance law in such far-reaching ways. Yet, for all the analysis of individual developments
in long-tail liability 4  and insurance coverage of such liability 5  that has been produced *351  over
the last several decades, there has been no effort to describe and assess the overall character and
influence of long-tail liability on the law of torts and insurance, let alone the consequences of
long-tail liability that extend far beyond legal doctrine. In my view, separate subject-matter silos--
especially the stark divide between tort law and insurance law scholarship-- have been a major
obstacle to seeing the long-tail liability phenomenon as a whole. 6  This Article is an effort to bridge
that divide and to engage in a combined analysis of many seemingly disparate developments in
tort and insurance that are in fact closely related.


These developments were able to occur only because of the confluence of a number of factors. The
industrial activity of the first half of the 20 th  century, along with the chemical and pharmaceutical
revolutions of mid-century, 7  generated bodily injury, disease, and pollution-related property
damage that involved long-latent harm. This led to long-tail liability, and to claims for insurance
coverage of that liability. But long-tail liability would have been non-existent or stunted if science
and medicine in the second half of the 20 th  century had not become capable, at least some of the
time, of identifying the causes of that harm. These advances made litigation over liability feasible,
for without scientific and medical evidence of causation, many, perhaps most, suits alleging long-
tail liability would never have been brought. Ironically, then, both the causes of the harms at issue
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in long-tail liability actions, and the legal system's capacity to address them, were grounded in the
technological and scientific advances of the time.


Yet all this took place in an institutional context heavily influenced and constrained by judicial
federalism. The rise of the “administrative state,” *352  and the centralization of regulatory
authority in administrative agencies, mostly at the federal level, has been recognized in legal
scholarship and public discourse for decades. 8  Significantly, however, the fields of tort and
insurance law are almost entirely matters of state law, and of state common law at that. Neither
federal legislation nor regulation stepped in to deal with long-tail harm or long-tail liability. They
left the common law to deal with these problems.


The long-tail liability revolution is therefore a significant example of the way that the common
law, operating inside the administrative state but outside of any actual administrative regulation,
dealt with a new, major, system-wide challenge. The decentralized common law system developed
ways of coping with long-tail injury, disease, and property damage. But a major aspect of the
developments chronicled here is that it took a long time--half a century, really--for the common
law to cope with these developments. This was partly a function of the complexity of the many
issues that long-tail tort and insurance coverage litigation generated. Judicial decisions made issue-
by-issue and case-by-case do not produce a fully-formed body of doctrine in a mere year or two.
But the time it took all of this to develop was also a function of the fact that the sources of legal
authority were a large number of separate and independent state courts, as well as federal courts
applying state law. The bottom-up character of that kind of common law development, and the
cross-state harmonization that was required for coherence eventually to evolve, inevitably meant
that the process would take decades to reach maturity.


This Article is an effort to understand how all this occurred by analyzing the influence of long-tail
liability on tort law and insurance law and the consequences that these changes in the law have
produced. The Article argues that it is precisely the length of the tail on certain tort claims that is
responsible for so many of the fundamental developments in these fields over the past fifty years.
Without long-tail liability, tort and insurance law, and many of the fundamental structural features
of these fields, would look today much like they looked fifty years ago, and indeed, fifty years
before that. But *353  because of long-tail liability, features of both fields that simply did not exist
fifty years ago are now central to these fields.


Part I begins the analysis by recounting the rise of long-tail liability, and by examining the three
characteristic and challenging features of long-tail liability: the sheer scale of the cases that results
from the massive numbers of claimants that are often involved; the economically high stakes for
both the claimants as a group and for the defendant; and the tendency of long-tail claims to pose
vexing issues of causation, largely because of the length of time between the occurrence of tortious
conduct and the manifestation of injury or damage allegedly resulting from that conduct. The rise
of this form of liability produced changes in the way that tort litigation is handled and causation
is proved. It also led to the enactment of the federal Superfund environmental cleanup program.







THE LONG-TAIL LIABILITY REVOLUTION: CREATING..., 6 U. Pa. J. L. & Pub....


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


Next, Part II describes the revolution in insurance law generated by claims for coverage of long-
tail liability. This revolution involved protracted litigation over the development of new doctrines
governing coverage responsibility among dozens or even hundreds of liability insurers that issued
liability insurance policies potentially covering a particular long-tail liability, as well as the highly
divisive controversy over insurance against liability for environmental pollution that figured in
this litigation.


Finally, Part III identifies a series of significant consequences of these events that are now
structural features of tort law, insurance law, law practice in these fields, and the insurance markets:
the century-long expansion of tort liability for accidental bodily injury and property damage
experienced a sharp deceleration; the first tort reform statutes of general application ever enacted
became law in nearly every state; Lloyd's of London's general liability insurance operation nearly
collapsed and had to be restructured; a new form of liability insurance, the Bermuda policy, came
into being; and major corporations came to rely more heavily on self-insurance then they ever had
done before.


The long-tail liability revolution was a creature of the 20th century. But 21st century technologies
that produce new kinds of physical, economic, or emotional harm - cyber-invasions of privacy,
the coming use of gene therapy in medicine, malfunctioning facial recognition software, collisions
of driverless cars, 9  artificial intelligence, and accidents involving any number of other now-
manual functions that will become automated, for example - are starting to or will generate civil
litigation and be subject to insurance. The lesson of decades of long-tail litigation is that the liability
rules, and the insurance mechanisms that may cushion against these new forms of potential *354
and actual liability, are not necessarily going to be adequate to meet the challenges that the new
technologies pose. Yet another major set of transformations may therefore be in the offing.


That process is likely to take place at least partly, and perhaps largely, through the same kind of
common law development that characterized the long-tail liability revolution. The administrative
state is unlikely to be heavily involved, if the past, and the current national political climate, are any
guide. The developments I will recount show that common law tort and insurance transformations
of major scope take decades to occur and may be fully visible only in retrospect. If and when
tort and insurance transformations involving twenty-first century technologies proceed, we can
therefore expect the transformations to last a lifetime before they are completed.


Whatever the future brings, one thing is clear: the changes that long-tail liability generated are
now such regular features of the law and practice in these fields that they may appear always to
have been in place, and always to have been influential. But in fact, the history of these fields over
the last half-century demonstrates that, in a very real sense, long-tail liability changed everything.
This Article tells the story of that change.


I. THE RISE OF LONG-TAIL LIABILITY
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In the pre-long-tail world of liability for accidental bodily injury and property damage,
there was essentially one kind of tort claim. This involved a sporadic accident that caused
immediately discernable physical harm to an individual or small number of individuals, or to
their property. Even the exceptions--explosions, 10  fires, 11  bursting dams, 12  airplane crashes 13 --
were exceptional only because they involved injury to more than just a few people. They were
abruptly-occurring mass disasters. In the case of these larger accidents, the same legal doctrines and
practices that would have applied and been followed in a tort claim where only a single individual
had been injured still applied to each individual's claim. Thus, the profile of all tort claims was
essentially the same. 14


*355  A different form of claim began to arise, however, with harm caused by non-durable
products such as drugs, and other substances such as chemicals and waste, that have the potential to
cause disease or illness rather than violent injury. Individuals exposed to these drugs or chemicals
can contract diseases without knowing it, sometimes without knowing it for a considerable
period of time. Similarly, below-ground property damage caused by pollution can occur but go
undiscovered for long periods after it begins. When disease or property damage has been latent
for a long period, it may be difficult to prove what caused it and when it first occurred.


The first, comparatively contained, long-tail cases involving latent disease of this sort appeared in
the 1960s. 15  Shortly thereafter, however, came the most massive long-tail tort cases ever brought--
asbestos cases. 16  Exposure to asbestos may cause near-immediate lung injury, but such injury
typically does not manifest in recognizable symptoms for several decades. The first asbestos
plaintiffs had been exposed to this substance at least as early as the 1930s. 17  In the last five decades
there have been more than *356  700,000 claims alleging bodily injury caused by exposure
to asbestos. 18  Diagnosing asbestos-related lung disease (asbestosis), or a rare cancer variant
(mesothelioma) does not pose difficult problems of proof. But as we will see below, issues of
causation still often arise because many claimants have been exposed to asbestos from multiple
sources.


In the years that followed, a series of other mass tort cases were brought and many continue to
be brought. Many of these involved comparatively new drugs and useful chemicals--for example,
DES, 19  the Dalkon Shield, 20  Agent Orange, 21  and Bendectin. 22  Others involved hazardous
waste. 23  In each instance, there was a long-tail between exposure to the drug or substance and
the manifestation of alleged disease or injury. The pharmaceutical and chemical revolutions of the
twentieth century were responsible not only for the harms at issue, but also in many instances for
the evidence that made it possible for mass tort cases to be instituted. 24  Only because twentieth
century science and medicine were able to point to the drugs and chemicals at the heart of each case
as being responsible, or potentially responsible, for the injuries and diseases for which the plaintiffs
sought to hold the defendants liable could these mass tort cases have any chance of success.
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*357  Then pollution liability came into the picture. In 1978, residents at a housing development at
Love Canal, near Niagara Falls, New York, discovered that hazardous waste long buried under the
area was leaking into their basements. A prolonged national controversy focused on this particular
site, but subsequent investigation revealed that there were actually thousands of hazardous waste
deposit sites around the country posing or with the potential to pose hazards to health and the
environment. 25  These sites almost all involved long-tail harms, since it turned out that they often
had been leaking pollutants, and contaminating groundwater and property, for decades.


In December 1980, the lame-duck Congress responded by adopting the Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA”). 26  Nicknamed the
Superfund Act, the legislation was directed at cleanup, or “remediation,” of sites where hazardous
substances (most often waste) posed an environmental health risk. The scope of CERCLA liability
for environmental cleanup was unprecedented. Any party who had been associated with a site
as an owner, operator, or generator of waste deposited there was subject to a rigorous regime of
retroactive, strict, and joint and several liability for the sometimes enormous cost of environmental
cleanup. 27  Under CERCLA, a responsible corporate party could be held liable for tens or hundreds
of millions of dollars in environmental cleanup costs, arising out of activities in which it and other
corporations had engaged, sometimes as long ago as the late nineteenth century. 28


The following sections discuss how cases involving long-tail injury, disease, property damage, and
environmental pollution tend to share a number of other characteristics that have corresponding
and similar consequences. First, the massive scale of these cases often is a product of the long-
tail harms they involve, and this massive scale generates methods of litigation and settlement that
are collective rather than individual. Their massiveness makes doing individual justice in such
cases difficult. Second, the cases tend to involve very high stakes, because of the amount of money
at risk. For this reason as well, the cases tend eventually to be settled rather than litigated to a
judgment, because both private plaintiffs and private defendants are risk-averse. Third, long-tail
claims often pose quintessentially difficult *358  causation questions, largely because of the length
of time between the defendant's allegedly tortious conduct and the manifestation of injury, disease,
or damage that may have been caused by that conduct. All three characteristics combined to help
change the nature of litigation over long-tail harm.


A. Massive Scale


Perhaps the single most significant characteristic of long-tail claims is that so many of them involve
large numbers of claimants. 29  This is no surprise. The longer the tail, the more difficult it is
likely to be to connect past conduct with present harm. If exposure to a particular substance causes
a disease that manifests itself in only a few unrelated people twenty years later, it is extremely
unlikely that anyone would ever be able to identify a causal connection between exposure of these
few individuals to the substance and their contracting the same disease many years later. A pattern
emerges only when there is a large number of parties suffering a particular kind of harm, and the
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characteristic these parties have in common is then recognized to be past exposure to a particular
substance or form of conduct. The pattern and the causal connections the pattern reflects may be
identified through rigorous epidemiology, as was the case with asbestos, 30  or through less formal
investigation and recognition. 31


A second reason that the large scale of many long-tail cases is no surprise is that the cost of
bringing small-scale cases often would be prohibitive. The economies of scale that are available
to plaintiffs' counsel when a large number of individuals is harmed make it more cost-effective
to bring such cases, especially when identification and subsequent proof of *359  causation are
expensive because they depend on substantial scientific investigation. 32


Massiveness also facilitates cooperation among counsel for different plaintiffs and various forms
of consolidated procedure that reduce the per claim cost of litigation and thereby make it
more feasible for plaintiffs' counsel to withstand defense efforts to raise the cost of litigation
for plaintiffs. These include class action certification, 33  multi-district consolidation, jointly-
conducted discovery, and the use of test cases for trial. 34  These devices were little used or
unknown in tort cases before the advent of long-tail claims. The devices are now a routine feature
of many tort suits involving large numbers of claims, including claims that do not involve long-
tail liability. 35


Finally, the massive scale of many long-tail cases makes it a virtual necessity to develop formal or
informal facilities to process the settlement of cases that do not, and as a practical matter cannot, go
to trial. 36  Claimants must be categorized, based mainly on the seriousness of their alleged injuries,
but also sometimes based on other factors, so that their claims can be processed efficiently. 37


Although conventional tort cases rarely go to trial, refusing to settle and demanding one's day in
court is still theoretically *360  possible for plaintiffs in such cases. That is a virtual impossibility
in cases with massive numbers of plaintiffs. They have access only to what amounts to court-
supervised administrative compensation.


Devising and administering long-tail mass tort claim settlement facilities has become a
sophisticated art. The individuals who serve as special masters or fund administrators have
therefore been called upon to apply their skills to administer compensation funds in other settings
that draw upon tort compensation funds as models for their operation. Kenneth Feinberg, for
example, began by administering mass tort compensation funds, and then became a prominent
public figure when he directed the 9/11 and Deepwater Horizon Oil Spill funds. 38


B. High Stakes


The sheer number of plaintiffs--thousands or even tens of thousands--in many long-tail tort cases
means that the cases pose the potential for hundreds of millions of dollars of liability, or more.
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Early in the history of asbestos litigation, Manville Corporation (formerly Johns Manville), one of
the major historical makers of asbestos-containing insulation, was driven into bankruptcy in 1982
by the liabilities it faced. 39  A.H. Robbins, maker of the Dalkon Shield IUD, faced so many suits
alleging it was liable for punitive damages that in 1985 it too sought bankruptcy protection. 40


Superfund liability usually involves only federal or state governmental plaintiffs, although at
multiparty sites such as landfills there may be hundreds of responsible parties who are defendants.
But regardless of the number of parties, soon after CERCLA was enacted, the monetary stakes
turned out to be enormous. Cleanup costs at a major site could easily exceed $100 million. 41


Within a few years, the projected cost of cleanup of *361  sites nationwide was several hundred
billion dollars. 42  As of 2003, the EPA calculated that it had assessed risks at over 44,000 sites,
that remediation had been conducted at 7399 sites, and that 11,000 sites remained active. 43


The high cost of cleanup turned on a number of factors, but the most important factor was
that the principal cost of cleanup often involved decontamination of groundwater--water in
underground aquifers. Unlike contaminated soil, which can be excavated, groundwater typically is
decontaminated by pumping the water out of the ground and treating it. Thirty years or more may
be necessary to accomplish decontamination when groundwater underlying many square miles of
property has been contaminated. 44


Two consequences of the high stakes in long-tail cases should be emphasized. First, in many mass
tort cases, neither plaintiffs nor defendants could afford to risk everything by trying cases, even
setting aside the administrative infeasibility of doing so. The certainty provided by settlement,
even for an enormous sum in the aggregate, was preferable to the risk posed by not settling. 45  As
noted above, rather than litigate, A.H. Robins entered Chapter 11 and established a $2.8 billion
fund to compensate women who were injured by its Dalkon Shield intrauterine device. 46  And in
the Superfund context, there was almost always what amounted to settlement. Responsible parties'
liability was so nearly certain that negotiations were over such *362  matters as the choice of
cleanup remedy and the relative responsibilities of multiple parties. 47  The plaintiff--usually the
EPA--held all the cards.


Second, many defendants paid so much to settle their liabilities that it made sense for them to
invest considerable sums to finance litigation of their claims for insurance coverage against their
historic CGL insurers. The amount of money involved in long-tail civil liability therefore made
it virtually inevitable that, after resolution of the underlying long-tail tort or CERCLA liabilities,
there would follow high-stakes insurance coverage litigation between the defendant/policyholders
and their many insurers.


C. Difficult Causation Issues
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One of the more challenging features of many long-tail cases involves proving causation. The
longer the tail, the greater the possibility that, rather than the defendant's having caused the
plaintiffs' harm, some causal force operating subsequent to the time of the defendant's conduct
is responsible for some or all of that harm. 48  Cases involving long-tail liability have produced
most of the innovative doctrines governing proof of causation that are now part of the common
law of torts.


Plaintiffs in long-tail cases face the challenge of proving both “general” and “specific” causation.
That is, there must be proof both that the substance for which the defendant is the source can cause
the disease in question (general causation), and that this substance did cause the disease in question
in a particular plaintiff (specific causation). 49  This poses the problem of the “indeterminate
plaintiff.” Plaintiffs often also face the challenge of *363  identifying the particular defendant
responsible for their particular injury or disease. 50  This is the problem of the “indeterminate
defendant.”


1. The indeterminate defendant


The area where the challenges posed by the causation element in long-tail claims has produced the
most significant doctrinal innovations involves identifying which of a number of parties actually
caused a particular plaintiff's injury or disease--the problem of the “indeterminate defendant.” 51


That is, sometimes both general and specific “substance causation” are proved, but proving the
identity of the party or parties responsible for the substance that caused harm to any particular
plaintiff is a challenge.


For example, over a period of decades, many enterprises made or used asbestos-containing
products; plaintiffs may have difficulty proving the particular source of their exposure, or may
have been exposed to asbestos from more than one source. Similarly, more than one company
marketed the anti-miscarriage drug, DES. Plaintiffs in the DES cases, who were the daughters of
women who had taken DES while they were pregnant and given birth to babies who eventually
developed cancer, were almost always unable to identify the company that had sold the DES taken
years earlier by their mothers. 52


Beginning with the Borel asbestos case in 1973, 53  the courts addressed the problem of the
indeterminate defendant by relaxing the traditional requirement that the plaintiff prove the portion
of his or her total injury caused by each negligent or otherwise-liable defendant. 54  All defendants
responsible for a significant exposure of the plaintiff to asbestos were held jointly and severally
liable for the plaintiff's disease. 55  The traditional requirement had already been supplanted in
many conventional injury cases, with a rule that shifted the burden of apportionment to defendants
and imposed joint and several liability only if they failed to satisfy *364  that burden. 56  But there
was never any possibility of apportionment in most asbestos cases or in cases similar to it. The new
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approach imposed full liability on any defendant whose conduct had contributed to the plaintiff's
harm. That approach now applies across the board to long-tail and non-long-tail cases alike. 57


A second approach to the indeterminate defendant problem, adopted mainly in DES cases, was
market-share liability. 58  Under this doctrine, defendants who had sold DES during the period of
exposure during the pregnancy of the plaintiff's mother were held liable for the plaintiff's damages
in proportion to their market shares. 59  Market-share liability has also been applied to a number
of other substances. 60  In addition, market-share liability has been a catalyst for academic writing
about various forms of proportional liability. The thinking in this writing continues to percolate
in the field. 61


*365  2. The indeterminate plaintiff


The law governing proof of specific causation in cases involving tortiously-caused disease has
undergone considerable development as a result of long-tail cases. This is because of what has
sometimes been called the problem of the indeterminate plaintiff. 62  If general causation is proved,
but specific causation is uncertain because the cause of any particular plaintiffs disease or injury
may have been either the tortious conduct of the defendant or something else, which individuals
who have experienced the disease fall into which category? For example, a certain percentage of
women suffer from endometriosis. 63  Women who used the Dalkon Shield IUD for birth control
suffered from this condition at a higher rate than women in the general population. But some
women who used the Dalkon Shield contracted endometriosis that the Dalkon Shield did not cause.
Which women suffered from this condition because of the properties of that device, and which
women did not? The longer the period between the time a defendant's tortious conduct occurred
and the time that a plaintiff's injury or disease manifested itself, the greater the possibility that
some other force, such as the conduct of another party, or the “natural” background occurrence of
a disease such as endometriosis, is responsible for the plaintiff's condition.


As a result of cases involving long-tail injury, the use of epidemiological and statistical forms of
proof to address specific causation has become more common than in the past. For example, this
sort of proof was used in the Agent Orange and Bendectin cases, though it seems not to *366
have risen to a sufficient level. 64  This problem is even more severe in cases seeking compensation
for disease caused by exposure to hazardous waste, because such waste is a mixture of numerous
substances not a single, uniform chemical compound such as a drug or pesticide. The “substance”
to which plaintiffs have been exposed therefore varies from waste site to waste site. Consequently,
epidemiological proof is less likely to be available or sufficiently probative in such cases, because
rates of disease are not necessarily comparable at different sites.


Nonetheless, disputes over the legitimacy of such forms of proof, and of the respectability of the
experts who testify about it, characterized long-tail claims almost from the beginning. And they
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have given rise to important precedents. Two of the most significant decisions from the Supreme
Court on the admissibility of expert testimony addressing causation - one of them the now-central
and much discussed Daubert case--arose out of long-tail tort claims. 65  The standards articulated
in these cases govern not only expert testimony in federal courts, but also at least by strong analogy
in state courts that operate under rules of evidence highly similar to the federal rules. The standards
for admissibility of expert testimony developed in these cases now govern generally in all cases,
whether long-tail or conventional tort cases, and in all other civil cases as well. The problems of
proving causation in long-tail liability cases gave birth to the standards. 66


* * *


To sum up, over the last fifty years, long-tail injury and damage has given rise to a new kind
of lawsuit, often involving massive numbers of claimants, high stakes, and difficult problems
involving proof of causation. New practices and new legal doctrines have been generated as a
result of this *367  litigation, many of which affect not only long-tail litigation but tort liability in
general. The old world of sporadic injury and the tort liability that governed it are now accompanied
by a new world of long-tail liability and the innovative legal doctrines and procedures that
accompany it.


II. THE NEW WORLD OF INSURANCE LAW


Substantial as was the impact of long-tail claims on the development of tort law and tort litigation
during the last fifty years, it cannot compare to the impact of this form of liability on insurance law
and practice. Because of long-tail insurance coverage claims, the world of insurance law doctrine,
practice, and the insurance markets moved from the sleepy backwater where they had long resided
to a prominent place in the litigation universe.


Three developments, described in detail below, figure directly in the story. First, in 1966, the
standard-form “CGL” insurance policy was revised to eliminate a long-running dispute about
whether the standard policy covered liability for long-term hazardous exposure: it did. Within a few
years, the new policy language left insurers highly vulnerable to claims for insurance coverage of
bodily injury and property damage caused by pollution, at the very time when these kinds of claims
were escalating. Second, within a few years, policyholders also began to make claims against their
CGL insurers for coverage of the potentially enormous liabilities that they faced in the mass tort
actions involving long-latent injury and disease resulting from drug and chemical exposures that
were filed against them in the 1970s. Third, in 1980 CERCLA was enacted, and claims for coverage
of liability for pollution cleanup under CERCLA--a wholly new form of liability--also were made.


The following Sections describe how, as a result of these developments, unprecedented levels of
insurance litigation took place, involving billions of dollars of potential coverage responsibility,
and the entire landscape of insurance law was transformed. Because insurance coverage law is state
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contract law, even when an underlying liability incurred by the policyholder is based on a federal
cause of action (such as CERCLA), it was natural for divisions of authority on key questions to
emerge. For many years there were many states without authoritative precedents governing key
issues. As a result, decisions about where to bring suit, and the prediction of outcomes that was
a predicate to such decisions, became crucial. Entire departments of major corporate law firms
became dedicated to high-stakes insurance coverage litigation. Hundreds of judicial decisions
around the country slowly yielded a series of new concepts and doctrines, addressing *368  issues
that had never before been envisioned, let alone resolved. 67  And eventually, as a consequence,
new forms of liability insurance were introduced. The period from roughly 1980 to 2000 would
be a watershed in the history of insurance law and practice, entirely remaking the field.


A. The Occurrence-Based Liability Insurance Policy and the “Trigger” of Coverage


Businesses in the U.S. had long protected themselves against tort and other forms of civil liability
by purchasing “CGL” (first “Comprehensive General Liability” and now “Commercial General
Liability”) insurance. This form of insurance has been sold since 1941, and before that a policy
that resembled it was sold. 68  From then until now, the standard CGL policy insured businesses
against liability for damages incurred “because of bodily injury and property damage.” 69  The
key to determining whether a policy at least potentially provided coverage was when the bodily
injury or property damage in question occurred. The policy provided coverage of liability incurred
because of bodily injury or property damage that occurred “during the policy period,” regardless
of when the tortious conduct that caused injury or damage had occurred. This criterion would later
be termed the “trigger” of coverage. 70


Bodily injury or property damage could occur “during the policy period,” yet remain latent for
years to come. In such a case, bodily injury or property damage would trigger coverage under a
CGL insurance policy issued years, perhaps decades, before the filing of a suit alleging that the
policyholder was liable for damages incurred because of that injury or damage. A policyholder
sued in tort in 1980, for example, could be covered against that liability under a policy issued
in 1955, if that is when the injury or damage in question had occurred, even if it had not been
discovered until 1980. 71


There is no evidence, however, that from the 1940s until the late 1970s, insurers gave serious
consideration to this possibility, or to its implications. That is why they waited so long to revise
their policies, and why their failure to do so contributed to the rise of coverage claims against them
in the decades to come. Although no one has ever explained this failure, I *369  think it occurred
for a number of reasons. 72  First, during this period, insurers would justifiably have expected to
be protected by the effects of statutes of limitations on the right to bring suit alleging liability for
long-latent injury or damage. Because the applicable period of limitations typically began to run
on the date that a plaintiff's injury or damage began to occur, even if that harm had not yet been
discovered, long-latency claims would ordinarily fall outside the period statutorily permitted for
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bringing suit. Only as judicial and statutory exceptions to statutes of limitations for undiscovered
injury or damage were increasingly created in the 1960s would insurers have felt this protection
to be dissolving. 73  Second, prior to 1970, there had been few suits alleging any kind of long-tail
liability. It probably appeared to insurers that, if policyholders were not being held liable for long-
tail harm, then their liability insurers were not at risk of having coverage responsibility for long-
tail liability, and these insurers did not need to develop insurance policy language detailing the
effects on coverage of liability for different forms of long-latent harm.


Finally, from the time the first standard-form CGL insurance policies were marketed in 1941,
insurers seem to have envisioned that the policy would only cover liability for harm caused by
abrupt events that resulted in immediate or near-immediate injury or damage. This is because
CGL policies covered liability imposed because of bodily injury or property damage caused by
“accident.” 74  Insurers' conception was that an accident was an abrupt event. 75  Although it is
logically possible for an abrupt event, such as an explosion, to cause harm that would not manifest
itself for some time after the explosion, that does not appear to have been part of the paradigm
“accident” insurers had in mind. Most abrupt events cause injury or disease immediately and are
known to have done so immediately, or at least within a short period of time. Few such events
would be expected to cause injury or illness during the policy period - and therefore to trigger
current coverage - *370  without manifesting themselves at virtually the same time. Insurers
therefore seem not to have envisioned the possibility that their policies could cover liability for
bodily injury or property damage that occurred during the policy period, but was not actually
discovered until many years later.


For all three reasons, as time went on, the insurance policy language introduced in 1941 would
turn out to be incomplete and underdeveloped in ways that eventually would produce disputed
claims and considerable litigation.


1. The shift to occurrence-based coverage


In the 1950s a new species of tort suit started to test insurers' conception, just described, of what
their CGL insurance policies did and did not cover. Some policyholders began to make claims for
coverage of liability for harm that was not caused by an abrupt event, but by continuous or long-
term exposure to hazardous conditions. For the reasons I have just indicated, CGL insurers took
the position that the harm resulting from slow or continuously occurring exposure to a hazardous
substance or condition was not caused by “accident,” because it did not occur abruptly. Therefore,
they contended, their policies did not cover liability for that kind of harm.


The few cases that ruled on the issue produced a division of authority. 76  But the possibility that
their policies would cover liability for continuous or long-term exposure to hazardous conditions
had begun to occur to CGL insurers. Further, it seems likely that at least some of these insurers
began to contemplate the corresponding possibility that it would be a policy issued years or decades
earlier that provided this coverage, because the trigger of coverage under their policies was bodily
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injury or property damage during the policy period. Although this kind of liability was not yet
being referred to as “long-tail” liability, the possibility that CGL insurers had in the past issued
policies that already covered some of these liabilities was about to be brought into sharp relief.


The question whether accident-based policies did cover what would later be called long-tail
liability, however, was never definitively answered. In my experience, the reason is that, in order
to increase their share of the U.S. CGL insurance market, London-based insurers (led by Lloyd's)
began to offer an “occurrence” endorsement (effectively, a supplement) to U.S. policyholders
that rendered the issue moot. The endorsement added coverage of liability caused not only by
accident, but also by an “occurrence,” and defined that term as an “accident, including injurious
exposure to *371  conditions.” 77  It is difficult to see this addition to coverage as anything other
than a recognition that the policy was to cover liability for harm caused by pollution and other
similar, slowly-occurring processes. Whether the insurers recognized that some such processes
would cause harm during the policy period that was not discovered until much later is not clear.
Regardless, as we will see later, although the Lloyd's shift to occurrence-based coverage probably
did increase its share of the U.S. market for CGL insurance, eventually the long-tail chickens
would come home to roost: by the 1990s, Lloyd's faced financial disaster and had to restructure
itself precisely because of the extent of liability it faced under the occurrence policies it had sold
to U.S. policyholders in the previous decades. 78


CGL insurers in the United States, in order to compete with Lloyd's, then exposed themselves to the
same vulnerability. To meet the challenge posed by the London policies' extension of coverage, in
the late 1950s and early 1960s, U.S. insurers began to issue policies containing similar occurrence-
based coverage, through amendments that provided coverage in an “endorsement” added to the
policy. 79  In 1966, when the U.S. standard-form CGL policy underwent its next major revision,
the new policy form recognized this development, by shifting from accident-based to occurrence-
based coverage in the body of the policy itself rather than by endorsement. 80


In contrast to harm caused by abruptly occurring “accidents,” continuous, long-term exposure to
harmful conditions is much more likely to cause bodily injury or property damage that does not
manifest itself for a considerable period of time. This is because such exposure is more likely to
cause insidious disease than are abrupt events, which tend to be violent and therefore to cause
easily recognized injury. Thus, whether the change in policy language merely clarified what had
already been the case, or actually added coverage that the CGL policy had not provided to that
point, for policies issued thereafter this issue became moot. As of 1966, the standard CGL policy,
which already contained the potential to cover long-tail liability, now did so in clear terms. Yet
this was the very point at which environmental consciousness, and the potential for increased
environmental liability, placed insurers at greater risk.


2. Insurers get cold feet: the partial pollution exclusion
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CGL insurers' timing in ensuring that their policies covered liability for harm caused by
continuous, hazardous exposure could not have been *372  worse. The 1966 occurrence-
based CGL policy was promulgated at what turned out to be a pivotal point in the history of
environmental law. The half-dozen years from late 1960s to the early 1970s saw important social
and legal change in this field. The Torrey Canyon shipwreck polluted miles of the French and
English coastlines in 1967, with worldwide publicity. 81  A major oil spill off the coast of California
in 1969 polluted the ocean and the beaches near Santa Barbara. 82  On June 22, 1969, pollutants on
the surface of the Cuyahoga River in Cleveland caught fire. 83  The first “Earth Day” was held in
April 1970. 84  In the wake of and in response to these events, the U.S. Congress enacted a series of
measures that brought federal environmental regulation into the modern era, such as the National
Environmental Policy Act in 1969; 85  the Clean Air Act in 1970; 86  and the Clean Water Act in
1972. 87  Environmental consciousness and the prospect of increased environmental liability were
on the rise.


All this of course happened just a few years after adoption of the new occurrence-based CGL
insurance policy, which much more clearly covered liability for pollution, including long-tail
harm caused by pollution, than the accident-based policy that it replaced. Just a few years
after promulgating the new policy form, insurers began to recognize the rising potential for
their policyholders to incur liability for pollution. As a result, they got cold feet. Beginning by
endorsement (around 1970) and then by revision in the body of the standard-form CGL insurance
policy in 1973, insurers added what came to be called a “qualified” pollution exclusion. 88


What made the pollution exclusion “qualified” was that it was a partial exclusion only. This was
accomplished by excluding coverage of liability for bodily injury or property damage arising out
of the discharge of pollutants but making an exception for discharges that were “sudden and *373
accidental.” 89  It is likely that, from the insurers' standpoint, this change reinstated, for pollution
liability, the requirement that harm be caused by an abrupt event. Since much, perhaps most,
pollution takes place over the long term, this could have been seen as a quiet, but substantial,
reduction in the scope of this expanded coverage. But the insurers did not portray it that way at
the time. On the contrary, they downplayed the significance of the new exclusion in a manner that
approached misrepresentation. 90


For much of the 1970s, what the pollution exclusion actually accomplished remained uncertain.
Most of the legal action on the pollution front until the late 1970s involved the legislation
(and subsequent administrative environmental regulation) described above, not tort liability for
pollution damage or for the costs of pollution remediation. Consequently, there also was little
litigation relating to insurance of liability for pollution during that period, and therefore little
occasion for the courts to interpret the meaning and scope of the pollution exclusion.


But the issue was a time bomb, and the bomb eventually exploded. In 1982, a New Jersey appellate
court, affirming a 1979 trial court decision that had garnered considerable attention, held that
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the term “sudden” in the “sudden and accidental” exception to the pollution exclusion in a CGL
policy was ambiguous. 91  That term, the court ruled, could mean either abrupt or unexpected.
Since the provision was drafted by insurers, the court invoked the doctrine contra proferentem
and interpreted the exception to the exclusion against the drafter and in favor of coverage. 92  This
meant that, for courts that would adopt the same approach, the pollution exclusion did not preclude
coverage of liability for harm caused by gradual, unexpected, and accidental pollution--exactly
the kind of pollution that was most frequently the subject of massive amounts of liability under
CERCLA.


Within a few years, that would turn out to be the kind of pollution that resulted in potential
liability, and subsequent insurance coverage claims, associated with thousands of hazardous waste
deposit sites. As with the other common law issues already discussed, the meaning of the pollution
exclusion was a question of state contract that would take several decades for the courts *374
in various states to resolve. In the meantime, high stakes litigation over insurance coverage
proceeded.


B. Claims for Coverage of Mass Tort Liability


Although pollution liability and the insurance issues that would accompany it did not materialize
in much litigation until the 1980s, the mass tort cases filed in the 1970s spawned highly
significant insurance litigation late in the decade. Asbestos bodily injury cases are a prime, but no
means exclusive, example. The occurrence-based policies that many corporate policyholders had
purchased beginning in the late 1950s were highly vulnerable to claims for coverage of liability
for bodily injury and property damage caused by asbestos. And the prior accident policies, though
perhaps not quite so clearly vulnerable, were targets as well.


The typical plaintiff in an asbestos tort action had been exposed to asbestos for a number of years. A
typical policyholder was the defendant in suits brought by thousands of individuals. The defendants
in these cases turned to their CGL insurers for coverage of their liabilities. Medical testimony in
these cases often showed that not only did breathing air containing asbestos fibers cause immediate
lung damage, but also that, even after an individual ceased breathing asbestos fibers in the air, the
continued presence of the fibers in the lungs aggravated already-existing injury. 93  Policyholders
therefore argued that all the policies in force during the period running from first exposure to
manifestation of a plaintiff's asbestos-related lung disease were triggered. 94


These corporate policyholders had purchased their CGL coverage in layers, with a single insurer
issuing a primary policy and other insurers supplying successive layers of excess liability
insurance. A policyholder might therefore have had CGL insurance policies issued by dozens, or
even hundreds, of insurers over a period of decades. A suit for coverage of asbestos-related liability
would therefore be brought against all of the dozens or hundreds of insurers whose policies were
“on the risk” during the relevant multi-year period. Perhaps the most vivid example of the size and
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complexity of the mass tort insurance coverage litigation came in a consolidated set of asbestos
insurance coverage cases, in which there were so many parties that the trial had to be held in a
school auditorium big enough to fit all the lawyers. 95


The principal legal issues these suits posed were whether these policies were triggered, and if so,
how coverage responsibility was to be *375  allocated among triggered policies. But there were
other legal issues as well. And in many of the mass tort insurance coverage cases, there was also
a major factual issue: whether the policyholder had “expected or intended” harm to result from
exposure to asbestos, since there was no coverage under any policy that was on the risk when
the policyholder expected harm. 96  Insurers made strenuous efforts to obtain evidence that the
policyholder had expected harm at some point, and at what point that was. This issue complicated
coverage cases exponentially, because it often involved extensive document discovery, and the
location and subsequent depositions of former or retired employees who may have been in a
position to know the dangers posed by the product or substance in question at some point in the
distant past. 97


C. CERCLA Pours Gasoline on the Fire


The enactment of CERCLA in 1980 added a host of significant new features to the insurance law
challenges that the mass tort cases were already beginning to pose. Most of the mass tort cases that
had by then resulted in insurance coverage litigation did not involve conventional environmental
pollution; most did not involve what could be called pollution at all. A whole series of pollution
coverage issues were posed by claims for insurance of CERCLA liabilities that simply did not
arise in claims for coverage of mass tort liabilities.


It was not only the range of new insurance coverage issues that CERCLA liability introduced,
however, that made its influence so great. It was also the sheer amount of coverage litigation that
CERCLA liability spawned. At that point there were comparatively few major mass tort cases.
Although there were dozens of actual and potential defendants in asbestos cases, there was only
a single defendant or just a few defendants in the other mass tort cases. Consequently, there were
actually comparatively few insurance coverage cases being pursued at that point.


In contrast, there were many hundreds and quite possibly thousands of entities who were
potentially responsible for cleanup under CERCLA. By 1992, the National Priority List of just
the major sites that the EPA had *376  identified listed 1207 such sites. 98  The EPA projected an
ultimate total of 4500 NPL sites, 99  and had an inventory listing over 34,000 sites, 100  many of
which involved multiple potentially responsible parties. 101  All of these parties became potential,
and often actual, plaintiffs in insurance coverage suits. This meant that long-tail liability insurance
coverage litigation went from being an identifiable and growing feature of insurance law to being
a massive and widespread phenomenon, with tens, and perhaps hundreds, of billions of dollars at
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stake for the insurance industry. This litigation overshadowed everything else going on in insurance
law and practice at the time.


D. A Generation of New Insurance Law


Litigation over coverage of long-tail liabilities arising out of mass tort and environmental cleanup
liability was particularly intense in the 1980s and 1990s, as courts in different states resolved
numerous issues of first impression. 102  A whole new body of insurance law doctrine emerged.
Resolution of the legal issues generated by long-tail insurance coverage continues to this day;
entire treatises are now devoted to it. I discuss the most important doctrines and concepts in this
Section, identifying and explaining first the doctrines that pertain directly to long-tail coverage,
and then those that arose out of long-tail coverage disputes but have broader application.


Many, though by no means all, of the decisions and doctrines that I discuss below tended to afford
policyholders either full or partial coverage of their mass tort and CERCLA liabilities, for several
reasons. First, in some instances the policy language at issue clearly provided coverage. Second,
in other cases the policy language was ambiguous, and there was no extrinsic evidence (such as
trade custom, the parties' course of dealing, representations made in negotiations for the purchase
of coverage, or industry-wide policy drafting history) sufficient to clarify what was intended.
Consequently, the courts applied the doctrine contra proferentem and construed the ambiguous
policy language against its drafter (the insurer), in favor of coverage.


Finally, insurance coverage law was not and is not bifurcated--the same rules governing
the meaning and application of CGL insurance policies *377  apply both to sophisticated
multinational corporations and small businesses covered by these policies. For example, a decision
denying coverage of CERCLA liability to a major corporation such as DuPont or Exxon, on the
ground that cleanup costs are not “damages” covered by the policy (see below), would also apply
to a local dry cleaning business covered by a CGL insurance policy facing potentially bankrupting
liability for cleanup of a municipal site where its waste products had been deposited. For all these
reasons, the overall tendency of the body of new doctrines was coverage-favoring rather than
coverage-denying.


The following subsections address insurance law doctrines that are complex, intricate, and
sometimes difficult to follow for those who are not already immersed in the field. But that is part
of the point. It is worth working through the details of these doctrines, both to understand the
many ways in which they expanded the scope of insurance coverage of long-tail liability under
policies that insurers had already sold and also to appreciate why it took the courts so long to work
through the issues that eventually led to adoption of these doctrines. Nothing about the insurance
litigation of the 1980s and 1990s was easy for the courts, and that is why the common law process
of applying past policies to the new forms of liability took so long.
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1. Long-tail coverage doctrines


a. Trigger


The starting point in any long-tail insurance claim is the trigger-of-coverage question. I noted
earlier that what activated, or triggered, CGL insurance policies was the occurrence of bodily injury
or property damage “during the policy period.” 103  The first question, therefore, was what counts
as bodily injury or properly damage for purposes of determining what happened “during the policy
period.” The pivotal trigger question was not so much when harm first occurred, although that
could sometimes pose a difficult factual question, sometimes with legal ramifications when harm
was, for example, sub-cellar. Rather, the most significant issue was whether coverage provided in
successive years also was triggered when harm that had begun to occur during a prior policy year
continued to occur in subsequent years.


There was medical testimony in asbestos bodily injury cases, for example, that harm to lungs
from exposure to asbestos continued to occur even after airborne exposure ceased. This was
termed “exposure-in- *378  residence.” In the earliest prominent case on the trigger issue in
this context, Keene Co. v. Insurance Co. of North America, the D.C. Circuit ruled that bodily
injury had occurred during every policy year from the year of first exposure to the year when
lung damage first manifested itself. This was termed the “continuous trigger.” 104  Other courts in
analogous circumstances held that, depending on the evidence, a somewhat similar “injury in fact”
trigger approach could yield the conclusion that multiple policy years had been triggered by injury
suffered by a single individual over time. 105


In cleanup coverage cases there were analogous rulings based on the notion that waste slowly
migrating through groundwater caused new harm to previously uncontaminated water and that,
therefore, there was property damage during the policy period in multiple years as a result of
contamination at a single site. 106  As compared to a single-year of coverage being triggered,
the multi-year-trigger holdings meant that sometimes twenty or thirty times as many insurance
policies, and insurers, were vulnerable to claims for coverage of the policyholder's liability. And
this meant that twenty or thirty times more money was at stake for the policyholder and the insurers
as a group. Obviously, it is worth investing a lot more in a case that may yield an insurance recovery
of $200 to $600 million than in a case that can yield, at most, $10 to $20 million. The complexity
and intensity of coverage battles therefore escalated accordingly.


b. Allocation


The fairly routine triggering of multiple policy years in long-tail insurance claims was only the first
step in the process that produced exponential aggravation of mega-coverage litigation. Once the
courts held that multiple policy years could be triggered, the crucial issue became whether and to
what extent the coverage provided in each year could be stacked together, so that the policyholder
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had access to all of the triggered coverage. This question thus concerned the allocation of coverage
responsibility among multiple triggered policy years. Since many large companies facing long-tail
liabilities had been purchasing CGL insurance-- *379  sometimes hundreds of millions of dollars-
worth of it--for decades, whether all this coverage was available, or only some of it, could mean
as much as half a billion dollars to each individual company facing liability, and to its liability
insurers as a group.


In theory the policies covering any particular triggered policy year would cover only liability for
the damages imposed because of the bodily injury or property damage that occurred during that
year. But for practical purposes there usually was no way to apportion such liability or damages.
An asbestos plaintiff had only one lung disease, not a set of partial diseases or injury that had
occurred in a particular year. At a hazardous waste site, the waste deposited in each year typically
had leached out of the site and combined. Consequently, ordinarily the damage to a plaintiff or to
property at a site was indivisible by year. 107


Most courts addressing the allocation issue held in such instances that, in order to recover, the
policyholder did not have to apportion damage by year when the damage was theoretically or
practically indivisible. Rather, each policy could be held liable for damage that occurred partly
during its policy year and partly during other years. 108  The policyholder was thus entitled to call
upon all triggered years for coverage. That is, in cases involving damage that was not divisible
by year, “stacking,” or adding together the coverage applying to different triggered years, was
permitted.


But the method under which coverage could be stacked mattered as well. There were two general
approaches, though each had nuances. The first approach held that the policies (primary and
excess) that were in force during all triggered policy years were subject to what amounted to joint-
and-several liability for their coverage responsibilities. A policyholder could select a triggered
year, access the coverage provided by the policies applicable to that year until they were exhausted,
and, if these did not fully cover a judgment, select another year until the amount of the covered
judgment was fully reimbursed. 109  This could easily mean that policies providing $100 million
or *380  more in any given year, over a period of twenty or more triggered years, could all be held
to have covered a judgment against the policyholder.


The alternative was pro-rata allocation. 110  Under this approach, coverage responsibility is pro-
rated by year among triggered policy years. If a $200 million liability triggered twenty policy
years, then each policy year would be potentially responsible for its pro-rata share of $10 million.
If the policyholder had not purchased $10 million or more of coverage during any of those years,
then it could recover at most the amount of coverage it had purchased. The result is that the pro-rata
approach can never be more advantageous than the joint-and-several approach for a policyholder,
and often will be less advantageous.
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Complicated as these trigger and allocation issues are, I have vastly oversimplified them. They
generated many subsidiary issues, such as how to handle cases in which some insurers whose
policies were triggered had settled with the policyholder and some had not; 111  how to determine
how many occurrences had caused harm, when policies provided coverage on a per occurrence
basis and applied deductibles on the same basis; 112  and what *381  to do when some triggered
policies were issued by now-insolvent insurers. 113


In addition, a current issue that is still hot after all these years is how to treat years when insurance
against the liability in question was not available. Is the insured to be treated as a self-insurer for
these years, or is coverage responsibility pro-rated only to years when insurance could have been
purchased? For example, once the qualified and absolute pollution exclusions became standard
provisions in CGL policies, arguably insurance against cleanup liability was not “available,”
at least under the pollution exclusion law of some states. If years when these exclusions were
incorporated into a policy were nonetheless responsible for coverage, then the policyholder could
be a self-insurer for those years when insurance against pollution was unavailable. Tens or
hundreds of millions of dollars could turn on the answer to this question in each individual case.
And the answers are still coming in.


c. The qualified and absolute pollution exclusions


Although the pollution exclusions do not apply exclusively to long-tail liability, these policy
provisions have been so centrally involved in long-tail litigation that I consider them here. I
have already indicated that, beginning in the late 1970s, the courts split over the meaning of the
exception to the qualified exclusion for bodily injury or property damage caused by a “sudden and
accidental” discharge of pollutants. 114  Many courts held that the term “sudden” had a temporal
component and meant “abrupt,” 115  but other courts held that the term was ambiguous, and that
the exclusion therefore did not preclude coverage of liability for harm caused by discharges that
occurred gradually. 116


*382  Such interpretations made it possible for policyholders to secure coverage of liability
for billions of dollars of CERCLA liability. Along with decisions on trigger and allocation,
this interpretation led to the 1986 revision of the standard-form CGL insurance policy, most
prominently to the incorporation of an “absolute” pollution exclusion in that policy.


But there is now a division of authority about the meaning of that exclusion. The definition of
a “pollutant” in the standard CGL policy is extraordinarily broad: “any solid, liquid, gaseous
or thermal irritant or contaminant ....” 117  Under this definition, spicy mustard splashed into an
individual's eye could be considered a “pollutant.” Given the breadth, and arguable overbreadth, of
this definition, courts struggle with the appropriate scope of the exclusion. Some courts hold that
the exclusion must be interpreted in light of its purpose, which was and is to preclude coverage of
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liability for harm caused by what they sometimes call “traditional environmental pollution,” 118


a phrase that itself is not self-defining. Under this interpretation, the exclusion does not apply to
harm caused by carbon monoxide fumes inside a building 119  or water that backs up from a sewer
system. 120


Other courts, however, interpret the exclusion “as written,” and apply it to liability for harm that
would not be considered “environmental” in the traditional sense, such as ammonia fumes emitted
from a blueprint machine 121  and lead paint in a hospital. 122  Thus, nearly fifty years after a
pollution exclusion was first included in CGL policies, the courts are continuing to grapple with
the difficulty of distinguishing between covered and excluded liability for harm that, in a non-
technical sense, many observers would conclude was caused by pollution.


2. New, generally applicable doctrines


A number of other issues that could have been raised even before long-tail insurance coverage
litigation arose, but rarely were raised, have experienced significant doctrinal development as a
result of long-tail insurance litigation. In the Section, I briefly canvas the major doctrines that
burgeoned and became much more significant as a result of long-tail litigation, despite the fact
that they then applied across the board.


*383  a. The meaning of “damages”


CGL policies cover only liability payable “as damages.” Early on in the development of long-tail
insurance coverage litigation, a hotly-litigated question was whether CERCLA liability, especially
when created by an administrative order or injunction directing a responsible party to undertake
cleanup, constituted “damages.” Prior to the enactment of CERCLA, only a handful of cases
had addressed whether the costs of complying with certain forms of injunctive relief constituted
“damages” under liability insurance policies, each holding that these costs were not damages. 123


The issue barely existed.


This then became a key question, because CERCLA liability rarely is imposed by virtue of
governmentally-financed cleanup and a subsequent cost-recovery suit against responsible parties.
Rather, whenever a responsible party is available and solvent, an administrative or injunctive
cleanup order is the EPA's first choice. After some fits and starts applying the traditional rule, 124


most courts eventually held that both forms of CERCLA liability are payable “as damages.” 125  If
this had not been the case, little of the vast body *384  of insurance law doctrine that subsequently
emerged would have been necessary, because insurers would have been able to avoid covering
most CERCLA liabilities.
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b. The meaning of “expected”


A principal exclusion in CGL and other liability insurance policies precludes coverage of liability
for harm that is “expected or intended from the standpoint of the insured.” Some insurers argued
(based partly on the phrase “from the standpoint of the insured”) that the test for what was expected
was fully or semi-objective, and that the exclusion applied if a party in the insured's position
should have expected harm. 126  In its most extreme version, this argument would have inserted
a negligence exclusion into insurance policies designed mainly to cover liability for negligence.
Most courts therefore rejected this argument, confirming that the test is subjective. 127  There
remained, however, questions regarding whose expectation counted, and what had to be expected,
under the exclusion. For example, was bodily injury or property damage excluded when a single
low-level employee expected it, or was some level of management complicity required? Similarly,
was coverage of liability for mesothelioma precluded if the maker of insulation containing asbestos
expected some minor lung damage to result from exposure to airborne asbestos, but had no reason
to expect that it would result in lung cancer? Was coverage of liability for groundwater cleanup
precluded if damage to topsoil from the deposit of waste was expected, but no harm to groundwater
was envisioned? To this day, the case law on these sub-issue “expected or intended” questions
is sparse. 128  We can expect that it will be still more decades before definitive doctrines govern
this issue.


c. The scope of the owned-property exclusion


CGL policies have long excluded coverage of liability for harm to properly owned, rented, or
occupied by the insured. The idea behind the exclusion is that the risk that one's properly will be
damaged is the province *385  of first-party property insurance, not liability insurance. 129  Many
CERCLA cleanups took place on property owned by the insured. Frequently, however, pollutants
escaped beyond the boundaries of property owned by the insured and contaminated non-owned
properly. Because the source of contamination is on the insured's property, sometimes cleanup
of the owned property is necessary to remedy or prevent further contamination of non-owned
property. The question is whether and to what extent the exclusion applies to cleanup of owned
property.


A few of the first cases to apply the owned-property exclusion when there was no offsite damage
held that the cost of cleanup of owned properly was not excluded as long as harm to non-owned
property was “imminent.” 130  These early decisions proved to be outliers, however, as most
courts held that the exclusion applied unless there had already been actual damage to non-owned
property. 131  Further, when that was the case, there would have to be apportionment of the cost of
cleanup of owned property, as between costs benefiting owned property (to which the exclusion
applied) and costs benefitting non-owned property (to which the exclusion did not apply). 132  This
doctrine now applies generally; if damage to owned property must be repaired in order to prevent
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further damage to non-owned property, then the entire cost of repair is not automatically excluded
by the owned-property exclusion. 133


But it is mostly in connection with environmental cleanup that the owned-property exclusion
applies. The rub in this setting turned out to be that, as I noted earlier, a major portion of
CERCLA cleanup costs is attributable to the cost of decontaminating underground aquifers, or
*386  “groundwater.” 134  By clever advocacy, policyholder lawyers demonstrated that, under the
law of some states, groundwater is not “owned,” or not “owned” exclusively, by the owner of the
land under which the groundwater is located. Rather, the waters of these states are held in trust
by the state for the people. Therefore, courts held, the owned-property exclusion did not apply at
all to the costs of decontaminating groundwater under the insured's property. 135  This has been
an enormous financial coup for policyholders in these states, and a blow to their insurers. It has
enabled policyholders' access to coverage for the cost of cleaning up what everyone had always
thought was their own property.


d. The duty to defend a “suit”


CGL insurance policies embody both a duty to indemnify and a duty to defend a “suit” that alleges
liability falling within the terms of coverage. Insureds receiving communications from the EPA
regarding potential CERCLA liabilities typically sought defense under their insurance policies, on
the ground that an EPA “PRP Letter” was the functional equivalent of a “suit.” The courts split on
the issue, and this division of authority seems stable. 136


*387  * * *


To sum up, litigation over the issues that long-tail liability generated was protracted, complex,
and expensive. Today, whether an issue arises only in connection with long-tail coverage or more
generally, discussion of these issues, and the dozens of legal doctrines that pertain to them, now
fill treatises and casebooks. All of these legal issues occupy insurance coverage lawyers in the
kinds of coverage disputes that simply did not exist fifty years ago. In that space of time, long-tail
liability produced a revolution in insurance law.


III. THE FAR-REACHING CONSEQUENCES OF THE CHANGES IN TORT AND
INSURANCE LAW DOCTRINE


Long-tail liability not only had separate, far-reaching impacts on the common law of tort and the
common law of liability insurance. In addition, the interaction between these two domains as a
result of long-tail liability, and the consequences of this interaction, influenced the two fields in a
number of other fundamental ways. It is no exaggeration to say that the combined effect of these
developments transformed the world of tort law and insurance.
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The individual developments discussed below involved the occurrence of a “crisis” in tort and
liability insurance in the mid-1980s; an antitrust suit brought by nineteen states against the
property/casualty insurance industry; the end of the century-long era of tort liability expansion;
the entry of legislatures into the tort liability arena for the first time; the rise of a new form of
insurance coverage as alternative to the CGL occurrence policy; the most radical restructuring
of Lloyd's of London in centuries; the advent of insurance policies, issued in Bermuda to U.S.
corporations, that require arbitration of insurance coverage disputes; and the increased tendency of
major corporations to self-insure non-catastrophic levels of liability instead of relying on liability
insurance. Each of these developments not only figured in the history of tort and insurance, but
influenced their contemporary character.


A. The Liability Insurance “Crisis”


As the long-tail tort and liability insurance litigation that began in the late 1970s continued, a shock
hit the insurance markets. In late 1985 and 1986, premiums for CGL and medical malpractice
insurance suddenly skyrocketed, sometimes doubling or tripling at the time of renewal. Further,
some policyholders in some states, mainly municipalities and obstetricians, *388  could not get
coverage at any reasonable price. 137  The March 24, 1986 cover of Time Magazine carried the
headline, “Sorry, America, Your Insurance Has Been Canceled.” 138


Consumer groups blamed the crisis on an alleged insurance industry conspiracy to raise premiums,
and called for repeal of the special protection that enabled intra-industry cooperation: the
McCarran-Ferguson Act's 139  longstanding exemption of the insurance industry from the reach of
the U.S. antitrust laws. 140  In contrast, the insurance industry--allied with business and medical
interests--and the U.S. Justice Department blamed the crisis on the expansions of tort and
environmental liability, as well as the courts' interpretation of CGL insurance policies which have
been chronicled above. These interests descended on legislatures to demand tort reform. 141


In actuality, the causes of the crisis were more complicated than either side recognized. Property-
casualty insurance is subject to periodic cycles in which premiums are comparatively flat for a
time and then rise steeply. The crisis occurred during one of these points in the cycle; it was
simply more severe than past cycles had been. Explanations for this severity probably lie partly
in the rise of mass tort and environmental cleanup liability, but also in the fact that insurers
anticipated losing important advantages under the Tax *389  Reform Act of 1986, and accordingly
had made accounting adjustments that resulted in short-term restrictions of available capital--the
raw material of insurance--that automatically produced premium increases. 142


Those explanations, however, took some time to emerge, and in any event probably would have
been too complex to influence the dramatic headlines and heated controversy over what or whom
to blame for the crisis. There were subsequent studies and reports analyzing the crisis at both
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the federal and state levels, and proposals for insurance and tort law reform by both government
and interest groups. 143  Nor were all the bedfellows entirely comfortable with each other. Many
businesses had made claims against or had been litigating with their insurers over toxic tort,
products, and cleanup liability coverage in the years leading up to the crisis, and then found that
they faced steep premium increases. Although they supported tort reform, these policyholders
had no particular trust in their insurers, especially when they found, as we will see next, that the
industry was also in the process of cutting back on the coverage it was willing to provide them.
Although eventually the crisis subsided, it has had a lasting impact on those who lived through it.
Insurers felt wrongly accused of conspiracy, and policyholders felt that their long-time insurers had
deserted them. They have dealt with each other much more clearly at arms-length ever since. 144


B. Revision of the CGL Insurance Policy and the States' Antitrust Suit


By the late 1970s, largely in reaction to the advent of claims for coverage of the new long-tail
liabilities, the Insurance Services Office (“ISO”)--the policy-drafting and loss-data collecting arm
of the property-casualty insurance industry--began the process of revising the standard-form CGL
insurance policy. 145  By 1983 and 1984, some insurers were pressing ISO to do away with coverage
of long-tail liability altogether, substituting a *390  new form of liability insurance--claims-made
coverage--for the form of CGL coverage they had been providing for the past 40 years. 146


By this point, insurers had seen that many courts were interpreting CGL insurance policies in ways
that, in the insurers' view, unduly favored coverage of long-tail liabilities. Decisions that permitted
stacking coverage provided during multiple years, and holding that the term “sudden” in the
exception to the pollution exclusion did not automatically have a temporal component, were prime
examples. 147  In addition, the willingness of the courts to hold that policy language that insurers
had considered clear was in fact ambiguous, and then to interpret the ambiguous language against
the drafter and in favor of coverage, undermined insurers' confidence that standard occurrence-
based CGL insurance policies would be interpreted as written. 148


Some insurers therefore wanted to circumvent these problems by fashioning a new form of
coverage. “Claims-made” coverage effectively eliminates the difficulty of setting premiums for
coverage of long-tail liability, by covering many fewer long-tail liabilities. The trigger of coverage
under a claims-made policy is a claim made (usually a lawsuit) against the policyholder during the
policy period, regardless of how long ago the bodily injury or property damage alleged in the claim
occurred. 149  A claims-made insurer whose policyholder begins to experience long-tail liability
claims during the policy year can anticipate the severity of claims that will continue to be made
in subsequent policy years, and either raise premiums accordingly or exclude coverage of that
particular type of suit altogether. An occurrence insurer cannot do that because its past policies
already cover such liability. In contrast to occurrence coverage, then, claims-made policies shift
part of the risk of an uncertain liability-and-coverage future to the policyholder, who then bears
more of the risk of long-tail liability than before.
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The insurers pressing ISO to revise the CGL policy in the mid-1980s also favored completely
eliminating pollution liability insurance from the CGL policy by substituting an “absolute”
pollution exclusion for the “qualified” pollution exclusion that had been in the policy since
1973. 150  Reinsurers, including those in Lloyd's of London, seem to have favored revision, and
at the urging of some insurers, indicated to ISO that they would *391  decline to reinsure CGL
insurance policies that were not amended to restrict or eliminate long-tail coverage. 151


As a practical matter, the insurers pressing ISO to revise the standard-form CGL policy could not
have revised their own policies to conform to their preferences and then sold these revised policies.
At that point in its history, ISO collected industry-wide claim and loss data and promulgated
advisory premium rates for its existing policies, and recommended rates for new policies. It would
have been economically risky for an individual insurer to venture to price a new policy on its own.
More importantly, however, a policy with more restrictive coverage than the standard form CGL
policy then in force would have been received unfavorably in the market. Policyholders would not
have bought it in sufficient numbers when a more attractive policy was available, even if it carried
a lower price. 152  Rather, in order to obtain a revised, more restrictive CGL policy that the market
would have to accept because all insurers offered it alone, the insurers pressed ISO to amend that
policy and discontinue the policy it would replace.


In the end, ISO did not eliminate the occurrence policy, but it did promulgate a standard-
form claims-made CGL policy that insurers could use if they preferred to do so. The only
recommendation that ISO squarely adopted was to insert an absolute pollution exclusion into ISO's
revised 1986 standard-form policy. 153  That eliminated a considerable portion of the coverage
of long-tail liability that CGL policies have provided ever since. But because of the trigger of
coverage under pre-1986 policies, long-tail pollution-coverage issues under those policies continue
to arise and be litigated. 154


Just as the controversy over the crisis of 1985-86 was dying down and the insurance market was
stabilizing, however, another striking development occurred. In 1988, nineteen states brought suit
against ISO, the CGL insurers that had importuned ISO to eliminate long-tail coverage from the
CGL policy, and a number of reinsurance entities, 155  alleging that these *392  defendants' threats
and conduct in the process of revising the CGL policy amounted to a conspiracy in violation of
the one feature of the Sherman Act from which the McCarran-Ferguson Act did not exempt them,
the prohibitions against boycott and agreements to boycott. 156


Eventually, in Hartford Fire Insurance Co. v. California, the Supreme Court of the United States
ruled that the alleged core activities of the defendants in attempting to have ISO modify its
standard-form CGL policy were not boycotts. 157  The case was remanded and settled because, for
practical purposes, the plaintiffs had lost. 158  The ruling confirmed that the process by which ISO
prepared standard-form policies, including CGL policies, was not unlawful.
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In doctrinal terms, therefore, the case is a landmark clarification of the meaning of the term
“boycott” as applied to the insurance policy drafting process, though only that. But in practical
terms the decision left the insurance industry free to act collectively in the preparation of standard-
form policies. It enabled the industry to continue to present a unified front in dealing with the
corporations that buy CGL insurance. It left the new worlds of tort and insurance law in place.


There was another important non-doctrinal subtext in the case, moreover, that never found its way
into a judicial opinion at any of the three levels where it was adjudicated. The case was brought in
the aftermath of the liability insurance crisis, soon after introduction of the revised CGL insurance
policy that cut back on a significant component of long-tail coverage through the new, absolute
pollution exclusion. The implication of the suit, at least for some observers, was that the behind-
the-scenes maneuvering and threats that were alleged in Hartford Fire to have led to revision of the
CGL policy also had led to the liability insurance crisis itself. 159  The implication of the suit, that
is, was that the steep increases in premiums and the coverage shortages that produced the crisis
were a product of the same kind of conspiratorial conduct that had led to revisions of the CGL
insurance policy that eliminated coverage of liability for pollution. The suit thus reinforced the
climate of distrust that was already present in the relationship between the corporate policyholders
and their insurers.


*393  In the years that followed, the intensity of that distrust may have waned, but the rising-tide-
raises-all-ships mentality that had resulted for decades in steady renewals of their CGL policies by
policyholders, and willing payment of small and moderate claims by insurers, never returned. 160


Ever since, policyholders have been more willing to consider suing their insurers, viewing the
possibility of suit in the same risk-reward terms that they employ in assessing other investments.
And insurers have taken positions adverse to their policyholders--such as seeking recoupment
of defense costs 161  and sometimes even recoupment of settlements 162 --that would have been
unheard of before the events of the mid-1980s.


The introduction of claims-made CGL insurance was a natural consequence of all this. Claims-
made policies cut out much of the long-tail coverage that occurrence policies provide. Under
claims-made policies the policyholder is effectively a self-insurer of claims that come in waves,
since the insurer is always free to laser-exclude coverage of a particular form of liability in
subsequent policies. By 2018, roughly 36 percent of all CGL coverage was written on a claims-
made basis, 163  and in all probability this was the only form of coverage that policyholders that
pose of substantial risk of incurring long-tail liability, like drug and chemical manufacturers, could
obtain at tolerable cost.


C. The Deceleration of a Century of Tort Liability Expansion
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From the very time it came into being as a recognizable, distinct category of liability around 1870,
the scope of tort liability for accidentally-caused bodily injury and properly damages steadily
and continually expanded. 164  Much of that expansion involved the progressive breakdown of
*394  a series of no-duty and limited-duty limitations on liability for negligence. 165  Workers'
compensation, nominally a restriction of tort liability in that it immunized employers from
liability in tort, adopted an administrative system of near-absolute employer liability for workplace
injury. 166  Though literally it did not involve tort liability expansion, workers' compensation added
credibility to arguments for moving from negligence to strict liability in tort itself, 167  and served
as a reference point in debates about strict liability in tort.


Then, beginning in the early 1960s, the adoption of strict liability for product defects in state after
state took this approach, and to many observers seemed to signal that the move from negligence
to strict liability would spread. If asked to predict around 1975 whether there would be more strict
liability adopted in the coming decades, I am pretty certain that most tort scholars would have
answered in the affirmative. Some would have supported such a development and others would
have opposed it.


Make no mistake about it: there had been enormous doctrinal expansion, much of it chronicled
in the preceding pages. Expansion decelerated after 1985 or so, but of course the cat was already
out of the bag. There were few major doctrinal expansions in the scope of common law liability
for accidentally caused physical harm, and there were even a few retrenchments. 168  More than
a century of doctrinal expansion of tort liability slowly came to an end in the next decades.
Products liability, which was the most prominent field in which liability appeared to have moved
from negligence to strict liability, moved back from that stance, and was soon recognized to be a
predominately a form of negligence, and not strict, liability. 169  Market-share liability, which in
the early 80s seemed to be the latest step in the progression of liability expansion, never gained
momentum. 170  Liability for negligently-inflicted emotional distress was *395  limited to a narrow
set of situations. 171  The century-long era of tort liability expansion that these developments ended
coincided exactly with the advent of the liability insurance crisis of 1985-86.


Even without psychoanalyzing the judges who sat on state courts of last resort at that time, it seems
clear beyond dispute that the liability and insurance crisis of the mid-1980s served as a shot across
the bow of the judiciary. For decades, the courts had assumed that where tort liability went, liability
insurance would follow. 172  The crisis, however, seemed to show the judiciary that this was not
necessarily true. In addition to the steep increases in premiums for CGL insurance purchased by
corporations, other entities and individuals whose difficulties were more likely to influence the
courts suffered during the crisis. For example, nurse midwives, municipalities whose swimming
pools had diving boards, and obstetrician-gynecologists who delivered babies sometimes found
for a time that they could not obtain liability insurance at any price. 173
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Judges did not have to be convinced that the courts' expansion of tort liability was the exclusive
cause of these features of the crisis to wonder whether they had at least contributed to it. This would
have been a sobering concern for judges at all levels. There soon followed work by legal scholars
criticizing the expansion of tort liability and opposing further expansion that gave judges objective
reason for concern. A bit of anecdotal evidence is my experience, witnessing Stanley Mosk, a
Justice of the Supreme Court of California and a leading proponent of that state's expansions of tort
liability, at a conference on civil liability at the Yale Law School in 1985. He sat in the audience
as George Priest 174  and Richard Epstein 175  presented papers showing what they considered to
be flaws in the modern expansions of tort liability. I suspect that Justice Mosk was surprised to
hear his positions impliedly criticized by scholars from elite law schools, since the elite scholars of
Mosk's generation (people like William Prosser and Fleming James) had *396  been all in favor
of those expansions. 176  Within a few years, Mosk was joining majorities on his Court in declining
to expand tort liability any further. 177


There undoubtedly were other forces at work in halting the expansion of tort liability. Much of the
tort expansion “agenda” had been achieved already. 178  And the conservative revolution that began
with the election of President Ronald Reagan in 1980 then spread to the states, where it resulted
in the election or appointment of judges who, at the least, did not favor any further expansion
of liability. 179  The long-tail liabilities that had materialized in the decade prior to these lawyers'
ascension to the bench had to have been a major reason for these new judges' stance. In any event,
whatever combined set of factors halted the expansion of tort liability, the liability and insurance
crisis of 1986-86 almost certainly explains why the expansion of tort liability halted exactly when it
did. For more than three decades since then, there has been no important expansion in tort liability
doctrine.


In light of this altered judicial attitude toward the expansion of tort liability, the courts' continued
willingness to make coverage-favoring decisions in insurance disputes for the next couple decades
may seem to call out for explanation. In fact, the explanation is pretty clear and there was no
inconstancy in this willingness. The courts in most of these subsequent coverage cases were
interpreting and applying CGL insurance policies that had been sold in the past, and sometimes
the distant past. There was nothing inconsistent about interpreting an older insurance policy in
favor of coverage of a liability that the courts were now declining to expand, if the liability had in
fact been imposed on a policyholder, just as the courts were continuing to impose tort liabilities
they had already created. Courts were merely declining to expand liability any further. Similarly,
the courts could continue to interpret CGL policies issued prior to 1986 in accordance with the
then-developing case law governing these policies, but also interpret the new occurrence policies
containing absolute pollution exclusions and new claims-made policies in accordance with their
new, coverage-restricting provisions. There was no inconstancy in this stance.


*397  D. The First Legislated Tort Law
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Before there was long-tail liability, tort law governing liability for accidental bodily injury and
property damage was almost entirely common law. 180  Tort doctrine was the province of the
courts. But because of long-tail liability and its impact on liability insurance, tort reform statutes
modifying the common law were enacted, and tort law became the joint province of the courts
and legislatures. The centuries-long allocation of exclusive tort law-making responsibility to the
courts became a thing of the past.


1. Medical malpractice reform


The first moves in that direction came in the mid-1970s, when there was a medical malpractice
liability insurance “crisis” that foreshadowed the broader crisis that came ten years later. Medical
malpractice sometimes involves long-tail liability, because harm caused by malpractice may occur
during one year without manifesting itself until years later. In addition, statutes of limitation
traditionally did not begin to run until an injured child reached the age of majority. Even if an
injury to a child had been discovered around the time it occurred, it could be many years before a
suit alleging liability for that injury was brought and resolved. 181


Because medical malpractice coverage was occurrence-based, long-tail claims posed the same
problems for malpractice insurers that they later posed for CGL insurers. In the late 1960s and early
1970s, rates of suit increased, and with that came in increase in long-tail claims. 182  Premiums
for medical malpractice accordingly increased steeply, at just the point in the insurance cycle that
premium rates probably would have markedly increased anyway (though probably to a lesser
extent). Medical malpractice liability insurers then proposed shifting from occurrence to claims-
made coverage, a *398  move that alarmed physicians. 183  Some insurance commissioners refused
to approve the proposed shift, and some insurers withdrew altogether from selling malpractice
insurance in these states. Physicians faced the prospect of having no malpractice insurance at
all. 184


Physicians' concerns naturally spilled over into public controversy in many states. A “crisis”
was declared to be in process, and both physicians' representatives and medical malpractice
insurers descended on state legislatures seeking relief. Legislatures enacted a number of significant
insurance reforms, including authorizing the establishment of physician-owned mutual liability
insurance companies to substitute for or compete with commercial malpractice insurers. 185  Most
of these “bedpan mutuals” are still operating in many states. Ironically, most sell claims-made
coverage. 186


More significantly, state legislatures enacted reforms of tort liability that broke the historical
pattern of leaving control of tort law doctrine to the courts. The principal and most frequently
adopted reform was to adopt a cap or ceiling on the amount of pain and suffering damages that
could be awarded in a medical malpractice case. California's MICRA statute, which applied a
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$250,000 ceiling that was not indexed to inflation, is one of the most discussed such measures. 187


But there were others, including reversing or limiting the collateral source rule and limiting the
amount of attorneys' contingent fees. 188  Some of the statutory ceilings on pain and suffering
damages eventually were held to violate state constitutional provisions, but most survive to this
day. 189


*399  Medical malpractice insurance is now predominantly written on a claims-made basis.
Physicians bear much more of the risk of a long-term change in the liability climate than they
did under occurrence policies, and must buy malpractice liability insurance even after they retire,
because their prior claims-made policies will not cover claims made after the expiration of the
policy. Notably, physicians refer to this as “buying the tail,” and typically do so by obtaining a
single claims-made policy for a sizable sum. 190  One of the costs of retirement, or of ceasing to
practice medicine, is the cost of buying the tail - something that would have been completely
unnecessary in the old world of occurrence-based coverage.


2. Generally-applicable tort reform


When the crisis of the mid-1980s struck, the medical malpractice reforms of the prior decade
were a ready template for more broadly-applicable reforms. Though from the present standpoint
the enactment of tort reform legislation seems unremarkable, at that point it was historically
unprecedented. Legislatures in nearly every state enacted the first tort-reform statutes of general
application they had ever adopted. 191  Tort law became, for the first time, a mix of common law
and legislation.


The most common generally-applicable reforms, as they had been a decade earlier in connection
with medical malpractice alone, were to place ceilings on pain and suffering damages and to
modify the collateral source rule. 192  Another significant measure was limitation of joint and
several liability, often to preclude full liability on the part of one co-defendant. 193  This was
designed at least in part to protect municipalities, which argued that they were sometimes joined
as defendants in serious-injury auto accident cases in which a driver-defendant was largely
responsible for an accident but *400  had purchased only the mandatory minimum amount of
liability insurance, which was inadequate to cover the full amount of the plaintiff's losses. 194


Three points are noteworthy about these legislated tort reforms. First, for the most part, the reforms
did not address whether or when a defendant is liable in tort. They left the standard of care and
rules governing causation untouched. Rather, directly or indirectly, the reforms all addressed the
amount of damages an otherwise-liable defendant was obligated to pay. 195  The main reason for
the focus on damages, I think, is that political realities made damages reform more feasible than
liability reform. In modifying the law of damages, there would be no headlines that an injured
person's right to bring a lawsuit was being eliminated. Lawyers may understand that $250,000 or
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$500,000 is not a lot of money to award a seriously injured individual for pain and suffering, but
headlines do not capture that understanding.


In addition, restricting damages may have an indirect effect on the incidence of liability itself, by
depressing the number of long-shot lawsuits that are brought. It may make sense for a plaintiff's
attorney to take a case that has no ceiling on what may be recovered, even if the odds of getting
any recovery are small. Some long-shot cases, however, are not worth bringing at all if they are
going to be subject to a statutory ceiling on the amount of pain and suffering damages that can be
recovered in the case. Finally, for liability insurers, the incidence of liability is far more predictable
than the severity of loss. And what matters for insurers is predictability. Various sorts of limits
on damages rendered liability insurers' severity of exposure more predictable, and that is what
mattered for them.


A second noteworthy point is that, for the most part, the particular reforms that were enacted were
not responsive to and did not address the underlying factors that made reform attractive. Long-
tail liability had rendered the insurance markets unstable, but none of the major reforms addressed
long-tail liability. A few minor reforms, such as the enactment of statutes of repose applicable to
medical malpractice and products liability, did just that. 196  These imposed absolute periods of
limitation on the length of *401  time after medical treatment was delivered or a product was sold
available to bring suit. But reforms such as ceilings on pain and suffering damages, although they
applied in both short-tail and long-tail cases, did not address the problems that are distinctive to
long-tail cases.


Part of the explanation for this disconnect is that the reforms were enacted in the heat of the
moment, before there had been time to analyze what was really going on. The other part of the
explanation, however, is simply that the insurance industry and defense-oriented interest groups
used the sense of urgency that the liability and insurance crisis created in order to obtain tort
reforms that favored their interests, regardless of the reforms' connection to the causes of the
crisis. Third, and in historical terms most importantly, the entry of the legislatures into the tort
reform arena in the late 1980s not only changed the character of the common law of torts. From
then on, that genie was out of the bottle. Additional legislated tort reform became an ever-present
possibility, occupying the energies of interest groups, the time of legislatures, figuring in judicial
elections, and even in the 2004 election for President of the United States. 197  The mixture of
common law and legislation that the law of torts became beginning in the late 1980s could at any
point in the future easily become even more legislated and even less judge-made. That is also the
legacy of long-tail liability.


E. The Long Reach of the Long Tail: Ripples Effects Overseas


Like any significant sector of our economy, the U.S. insurance markets are globally connected
in many ways. As long-tail litigation proceeded over time, the interaction of tort law and
insurance naturally had effects that reached beyond the border. Two of the most important such
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effects involved the changes at Lloyd's of London generated by U.S. long-tail liabilities, and the
establishment of two Bermuda-based liability insurers to serve as an alternative to the standard
U.S. CGL insurance market.


1. The troubles at Lloyd's


As we saw earlier, Lloyd's began marketing occurrence-based CGL insurance in the U.S. in the
1950s. Even before then, Lloyd's had sold accident-based CGL policies to U.S. policyholders. In
my experience, a substantial percentage of Lloyd's policies provided excess coverage, beginning
with the first layer above a primary policy or a significant self- *402  insured retention--a layer
of self-insurance that functioned much like a deductible. By the 1980s, in many significant claims
for coverage of long-tail bodily injury or environmental cleanup coverage, Lloyd's was likely to
have provided at least as much coverage to the policyholder as any other insurer.


Lloyd's operated under a unique, and it turned out, antiquated, financial structure. Lloyd's itself
was, and is, simply an insurance exchange. “Syndicates” within Lloyd's actually issued policies,
and the syndicates were not corporations with limited liability. Rather, the bearers of risk under
policies issued by Lloyd's “syndicates” were individuals, or “Names,” whose entire wealth (by
virtue of their arrangement with a syndicate) stood behind any syndicate in which they invested
and were therefore potentially at risk. 198  Three years after a policy was issued, any remaining
liability covered by a policy was reinsured within Lloyd's itself by other syndicates that also had
the entire wealth of individual Names standing behind them. This was referred to as “reinsurance-
to-close,” that is, reinsurance effective until the policies were ultimately closed. 199


In theory, individual Names could be called upon to supply additional capital to syndicates in which
they had invested, up to the point at which the Names themselves had no remaining assets. 200


But until the 1980s, this rarely occurred because the syndicates were profitable. With the coming
of long-tail insurance coverage litigation, however, Lloyd's syndicates saw massive amounts of
capital being paid, and at risk of being paid, to U.S. policyholders. 201  Over the twenty-five year
period ending in 1987, Lloyd's profits were approximately £4 billion. Over the next five years,
losses were £8 billion. 202  The personal assets of thousands of Lloyd's Names--many of them
prominent people in the United Kingdom--were in jeopardy.


Lloyd's then saved itself from ruin. It established and funded a separate entity, named “Equitas,”
to be the repository of its syndicates' liability under CGL policies issued prior to 1992. 203


Establishing such an entity, of course, could not unilaterally limit or foreclose a policyholder's
rights against a syndicate that had sold them coverage. But in 2006, Warren Buffett's *403
company, Berkshire Hathaway, Inc., reinsured all of Equitas's liabilities, and the Names were
effectively insulated from any personal liability. 204
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At the same time, Lloyd's modified its centuries-old financial structure. Going forward, syndicates
were to be corporate entities with limited liability, and there would be no Names. Individuals could
buy stock in syndicates, but their liability would be limited in same manner as any shareholder's
liability.


One of the ways that Equitas remained solvent was by engaging in a prolonged and hard-nosed
program of commuting its liabilities. After this program took effect, policyholders negotiating with
Lloyd's over their long-tail coverage claims encountered two obstacles. First, in order to preserve
its funds over the long period over which it would be exposed to liability, Equitas “reserved” a
certain amount of money for any given claim or set of claims by a particular policyholder, and was
usually able to credibly assert that this (undisclosed) reserve was the maximum sum that Equitas
could pay to settle a claim. Policyholders understood that, because Equitas had no capital coming
in from the sale of new policies, and because of the internal bureaucratic difficulty of reversing
a reserving decision, for practical purposes the undisclosed reserve, whatever it was, served as
a ceiling on the amount that Equitas could pay to settle a claim. Negotiations took place in the
shadow of this constraint, in my experience, to some extent to the disadvantage of policyholders.


Second, Equitas's strongly held negotiating position was that it would not enter into settlements
that preserved any coverage in place. Equitas was determined to close out its liabilities, and not
to pay a policyholder a large sum now but still to be on the hook in the future for other, as-yet
unmade long-tail coverage claims under existing Lloyd's policies. Consequently, settlements had
to involve full releases of all of the policyholder's rights under its Lloyd's policies. These were
referred to as full “buybacks” or “global settlements” of coverage. 205


Many, perhaps most, policyholders whose long-tail coverage claims had not yet been resolved by
1996 settled with Equitas on this basis. 206  But the full buybacks that Equitas effectively required,
and which were often then demanded not only by Equitas but also by other settling insurers, created
an important new issue down the line. When a policyholder had settled with an insurer using a
full buyback, the significance of that settlement for the policyholders' other, non-settling insurers
created a complex question: If the policyholder later tried a coverage case against a non-settling
insurer over a *404  discrete liability or set of liabilities, as was often the case, to what extent
was that insurer entitled to an offset on account of the fact that the full buyback settlement with
Lloyd's had paid the policyholder something, but not everything, for that discrete liability? 207  The
policyholder's current judgment against the insurer in question was for apples (a discrete liability or
set of liabilities), whereas the settlement with Lloyd's was for fruit salad that included, but was not
limited to, apples. More than thirty years after the advent of long-tail insurance coverage litigation,
that and related issues are still being addressed, often through the making of new law. 208


2. Bermuda insurance
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In the midst of the crisis of 1985 and 1986, major policyholders had concerns about obtaining
sufficient excess liability insurance, because of the reduced capacity of the U.S. and Lloyd's
markets. Large entities can effectively self-insure against a steady stream of comparatively small
liabilities. A predictable number of judgments or settlements in excess of a million dollars,
with a larger number in smaller amounts, can easily be handled without the need for liability
insurance, and certainly without excess liability insurance. What the companies needed from
liability insurance was protection against major or catastrophic liability, whether from a single
incident or from an unexpectedly severe series of individual incidents. 209


After some development, the largest U.S. insurance broker, Marsh & McLennan, with the
assistance of the J.P. Morgan Guaranty Bank, devised a plan to establish in Bermuda a high-level
excess insurance company to provide Marsh's corporate clients a stable source of such coverage.
The new insurance company established in late 1985 to provide such coverage was ACE Insurance
Company Ltd. 210  Six months later a second company that would provide lower-level excess
coverage, XL Insurance Ltd., was also established in Bermuda. 211  The founders of this approach
wanted to ensure that the coverage offered by ACE and XL both would be stable, and not subject
to what they knew insurers considered to be the extreme pro-policyholder stance that many U.S.
courts were taking in long-tail coverage cases.


*405  The whole point was to develop a policy that was not exposed to these vulnerabilities, but
that would nonetheless be attractive to major U.S. policyholders seeking excess liability insurance.
To achieve this purpose, the Bermuda insurers included four new features of their policies that
distinguished them from the conventional U.S. CGL insurance policies that were vulnerable to
long-tail liability in the ways that had been revealed in the preceding years.


a. An occurrence-reported trigger and a batch clause


The trigger of coverage under Bermuda policies is an occurrence that is reported during the
policy period and took place after any earlier retroactive date specified in the policy. 212  These
policies contain a standard exclusion for expected or intended harm, but contain an exception to
the exclusion for harm that is “different in kind or greater in order of magnitude” than was expected
and intended. And the policies permit the policyholder to give notice of an occurrence that may
give rise in the future to a batch of claims or suits. 213


This hybrid of occurrence and claims-made policies was designed to suit the needs of the
corporate policyholders for whom Bermuda policies originally were offered. Auto makers and
drug companies often encounter a series of separate claims arising out of the same alleged designed
defect in an auto model, or the same failure to warn of a side effect associated with a particular
drug. 214  If injuries associated with these situations start to be reported to such companies, then
they often expect such injuries to continue to occur in the future, and thus during subsequent policy
periods. Yet under conventional CGL occurrence policies, these future injuries could be considered
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expected and therefore excluded. And under conventional claims-made policies, the insurer could
simply include a targeted exclusion in future policies and therefore avoid covering them.


The combined effect of the Bermuda provisions, in contrast, is that once a policyholder
experiences, or expects to experience, a spike in claims or suits arising out of the same general
cause, it can declare a batch-occurrence, and secure coverage of liability for claims or suits falling
into *406  that category even if they involve bodily injury or properly damage that has not yet
occurred, and even if claims or suits alleging such liability have not yet been made or brought. 215


For insurers, the occurrence-reported feature of Bermuda policies has one of the advantages of
claims-made coverage: it prevents the stacking, or the cumulation of coverage under multiple
policies. Only one year of coverage is ever available for liability arising out of a given batch
occurrence. The advantage for policyholders, on the other hand, is that they can choose which
single policy year on which to rely for coverage and be assured that future claims falling into a
batch declared that year will be covered.


b. An arbitration requirement


The policies require that disputes be arbitrated in London under the rules of the English Arbitration
Act of 1996. 216  Bermuda policy arbitrations are confidential. As a consequence, decisions by one
tribunal have no precedential effect in any other matter. 217  And the arbitrations are designed to be
streamlined proceedings. Direct testimony usually is presented in written form. Hearings involve
cross-examination plus extended closing statements by counsel--sometimes (in my experience)
lasting a full day or more. 218  Finally, for the Bermuda insurers, arbitration has the great advantage
of not being subject to decision by U.S. judges and juries, and the perceived vicissitudes of the
U.S. litigation environment.


c. New York law applies


Bermuda policies provide that disputes under the policy are governed by New York law. 219  The
great advantage of this choice of law was that arbitrators could look to the law of a single state for
guidance and would not have to contend with conflicting choice of law arguments made by the
parties. At the time the first Bermuda policies were drafted, New York, while not ultraconservative
or decidedly insurer-oriented, had not been the source of any of the insurance policy interpretations
that insurers regarded as being highly result-oriented and policyholder-favoring. New York had
been more nearly neutral on that scale, and pro-insurer in regard to the meaning of the *407
qualified pollution exclusion. 220  So the Bermuda insurers predicted (accurately, as it turned out)
that as law governing other issues developed, the New York courts would maintain that pattern.


d. No contra proferentem or extrinsic evidence
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In another reaction to the pro-coverage judicial decisions of the early 1980s, Bermuda policies
provide that they are to be construed “in an evenhanded fashion,” and even where policy language
is ambiguous, without any “presumption or arbitrary interpretation in favor of either the Insured
or the Insurer,” “without regard to authorship of the language,” and “without reference to parol or
other reference extrinsic evidence.” Rather, construction is to occur “in the manner most consistent
with the relevant provisions” of the policy. 221  This left Bermuda policyholders without a major
advantage that they had under U.S. CGL policies--the ability to make use of the doctrine that
ambiguous policy language is construed against the drafter, and therefore in favor of coverage, by
virtue of the contra proferentem (“against the drafter”) principle.


This set-up had obvious advantages for the Bermuda insurers, but it also rendered arbitrations more
challenging in one way. One of the great advantages of contra proferentem is that it is a tie-breaker
when extrinsic evidence does not dictate the meaning of an ambiguous policy provision and there
is therefore no single correct interpretation of the language. 222  With this tie-breaker removed,
arbitrators sometimes are left to struggle without much internal guidance from the complex policy
language regarding how to resolve the particular dispute at hand. 223


Bermuda policies have come to be important tools for major corporations seeking insurance
coverage of liabilities of major magnitude. Other offshore insurers now sometimes sell coverage
on the Bermuda form, and the two original Bermuda insurers have gone on to have great success.
ACE branched into the U.S. market for conventional insurance, first by purchasing CIGNA, and
then recently by acquiring Chubb, a major player in *408  both commercial and personal lines
insurance in the U.S. 224  XL is about to be acquired by AXA, a European insurer, and when that
is accomplished, AXA will become the one of the world's largest insurance companies. 225


All this came about because of the development of a liability insurance policy whose terms would
appear utterly bizarre to anyone not familiar with the reasons the policy came into being: the
policies are issued in Bermuda to U.S. policyholders, but require the specific application of New
York law; disputes about New York law nevertheless must be resolved in arbitration, not in New
York or even in the United States, but in London; and the policies set aside the first rule of insurance
law: that ambiguous insurance policy language is to be interpreted in favor of coverage. The
Bermuda policies are a graphic example of the tortuous path that long-tail liability has caused
liability insurance to travel.


F. Increased Corporate Self-Insurance


There has been a decided increase in the percentage of civil liability costs that are self-insured by
commercial entities since the 1970s. 226  Although data on the practice is scant, one study found
that the percentage of commercial lines tort costs that are self-insured went from 6% in 1973, to
25.5% in 1985, to 44.4% in 2010. 227  Most of this self-insurance is likely to be at low levels of
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liability and to function as a self-insured retention, or SIR, which is the economic equivalent of
a deductible.


This trend toward self-insurance signifies that corporate entities have chosen to bear an increasing
percentage of small liability risk themselves rather than insuring against this risk. For sizable
corporations, CGL insurance has become increasingly important as a tool used mainly to protect
against large, potentially catastrophic liabilities. Long-tail liability has to be considered at least
partly responsible for this increase in self-insuring because long-tail liability so influenced
modification of liability insurance policies to *409  the point at which they have become a less
and less attractive means of insuring against routine liability.


Self-insuring against routine liabilities had always made more economic sense than corporate
policyholders seemed to have recognized. This is because the larger the entity, the more predictable
its stream of comparatively small liabilities, and the more sense it makes for the entity to serve, in
effect, as its own insurer of these highly predictable liabilities. Nonetheless, less such self-insuring
than might have been expected seems to have occurred. Once litigation over long-tail coverage
claims became commonplace, however, policyholders may have realized that they might well face
more litigation over coverage of even routine liabilities than they had in the past. The perceived
balance between the costs and benefits of self-insuring may then have shifted, given that recovering
coverage of low-level liabilities could no longer be seen as essentially costless.


In fact, it is not at all clear why the largest corporations purchase any liability insurance at all, given
that (in my experience) they purchase and have always purchased less than $1 billion per year of
CGL insurance coverage. Just to take an example, General Electric Company had approximately
$120 billion in revenue in 2017. 228  An extraordinary liability of as much as $500 million would
constitute less than one-half of one percent of that revenue. Why insure any of this potential
liability? It may be that the cost of purchasing insurance against such a liability, and the cost of
litigating with dozens of insurers over coverage of it, is worth the smoothing of GE's balance sheet
that having insurance against such a liability provides. 229  Otherwise GE could have to post on its
balance sheet a $500 million liability that would affect its earnings in a particular quarter of its fiscal
year. The securities markets might overreact; the availability of insurance cushions against that
reaction. In addition, as Tom Baker and Sean Griffith have suggested, corporate managers probably
have concentrated investments in the company for which they work, and therefore stand to benefit
more from the risk-spreading accomplished by insurance than the company's shareholders, whose
investment are likely to be more diversified. 230  Perhaps that also explains the purchase of liability
insurance by major U.S. corporations, since the managers influence what insurance is purchased.


*410  Confirmation of the notion that the purchase of liability insurance by these entities is not
necessarily economically rational came in 2010, after the Deepwater Horizon blowout and oil spill
in the Gulf of Mexico. BP, which leased the rig and bore the lion's share of financial responsibility
for the damage caused by the spill, apparently had made a considered decision not to carry any
insurance against liability arising out of its drilling activities. 231  Yet, after paying upwards of $20
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billion for that damage, BP continued as a going, and arguably financially healthy, concern. 232  It
seems highly likely that part of BPs decision can be ascribed to the economic considerations I have
just described. BP is just an extreme example of the increased amount of self-insuring in which
large corporate entities began to engage after long-tail liability came to have such a far-reaching
influence on the nature and availability of general liability insurance.


CONCLUSION


During the last fifty years, long-tail liability has produced far-reaching and, in many respects,
fundamental changes in tort and insurance law. The consequences of those legal changes were
felt in many ways, as law practice, the insurance markets, and insurance institutions adjusted
to deal with the changes. To a large extent, long-tail liabilities were the legacy of industrial
activity that occurred during the first half of the twentieth century, and of the major chemical and
pharmaceutical advances of the middle of that century. Both developments caused latent bodily
injury, property damage, and environmental pollution that eventually led to new forms of liability,
new insurance law, and new forms of liability insurance. It took half a century for this to occur
because it took place through common law litigation in which each state has its own law.


But has long-tail liability seen its heyday? It is the very nature of long-tail liability not to herald its
arrival. Rather, when long-latent harm appears, it tells us that we have until now failed to recognize
that harms that were caused in the distant past and are only now manifesting themselves. The harms
may be physical, but they may also be emotional or economic. *411  Whether harms are now
occurring out of sight that will only be recognized decades from now is impossible to say. And,
if long-tail harms do eventually materialize, it is impossible to say for certain whether the new
legal doctrines that were created to deal with twentieth-century long-tail harms will be adequate
for dealing with the kinds of harms that occur as a result of twenty-first century activities.


For example, gene therapy and the use of biologics are rapidly becoming a substitute for the use of
chemotherapy to treat various forms of cancer. Although pre-clinical testing is designed to detect
the adverse side effects of such new therapies, it is in the nature of long-tail harm that short-term
testing often cannot detect the risk that it will occur. We cannot very well spend twenty or thirty
years waiting around to see whether a new therapy or drug that promises to save life may lead in
the long run to the occurrence of harm in a small fraction of those who would benefit from the
new therapy or drug. Short-term animal studies sometimes are directed at predicting long-term
human effects, but they cannot be completely successful in doing so. As the use of new gene and
other molecular-level therapies accelerates, whether long-tail harm will accompany them remains
an open question. I am not at all sure that current tort law is adequate to the task of dealing with
potential liability for such harm, when and if it occurs. To give just one example, doctrines that
could be applied to potential liability in situations in which a therapy saves a life but causes long-
term, unexpected harm are underdeveloped. What the long-tail liability revolution has definitely
taught us, however, is that creating new common law to deal with a fundamentally new problem
is unlikely to take place quickly.
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Similarly, it is unclear whether there will be an epidemic of long-tail cyber-harm - economic,
dignitary, emotional, or physical--that materializes in the future. There are weekly news reports
that major companies have recently discovered that their digital records were hacked at some point
in the past, with potential credit, privacy, and identity-theft harms resulting. We do not know how
much harm hacking that has already occurred, or will occur in the future, has already caused or
will cause in the future. Hacking not only harms those whose privacy is compromised but may
also cause other effects such as enabling interference with elections, utility grids, self-driving cars,
and any number of further functions that become automated in ways that are both beneficial and
risky. And cyber-insurance, a growing phenomenon in the insurance market, will be called upon
for coverage.


Yet current doctrines governing long-term cyber-related harm, and insurance against liability for
such harm, also are underdeveloped. The courts will have to work out the contours of liability for
the new forms of liability and of insurance coverage for that liability. The decentralized system
that produces the common law of civil liability and insurance is likely to be at least one source of
the law governing these new issues. Certainly, the current *412  national political climate gives
us no reason to think that the legislation, or regulation so characteristic of the administrative state
will be able to take over handling these new liability and compensation problems. Yet, as we have
seen, although the common law system may be capable of coping with these issues, it is likely
to take a long time to do so.


In short, the rise of long-tail liability was the most significant influence on the changes that have
taken place in tort and insurance law in the last fifty years. This form of liability is of singular
importance for that reason alone. But it may be important as time goes on as well. Only the future
will tell us whether this form of liability will exert the same kind of influence on legal development
when new forms of long-tail harm arise and pose challenges for the doctrinal current structure of
tort and insurance law.


Footnotes


a1 David and Mary Harrison Distinguished Professor, University of Virginia School of Law.
Thanks to Vincent Blasi, G. Edward White, Leslie Kendrick, Richard Schragger, and
participants in a workshop at the University of Virginia School of Law for helpful comments.


1 The major such developments are as follows. First, beginning around 1850, accident law
went from being a mix of strict liability and negligence liability to being based predominantly
on negligence. The seminal case on the issue is Brown v. Kendall, 60 Mass. (6 Cush.)
292 (1850). Second, between 1910 and 1920, the adoption of workers' compensation
removed employers' liability from tort and replaced it with an administrative compensation
scheme. KENNETH S. ABRAHAM, THE LIABILITY CENTURY: INSURANCE AND
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TORT LAW FROM THE PROGRESSIVE ERA TO 9/11 52-57 (2008) (hereinafter THE
LIABILITY CENTURY). Third, in the mid-1960s, the rise of strict products liability took
the negligence standard out of the picture in this field, although (it turned out) not to the
extent originally envisioned. See RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. §
2 (AM. L. INST. 1997) (describing the rationale for the strict liability standard); Theodore
Eisenberg & James A. Henderson, Jr., Inside the Quiet Revolution in Products Liability, 39
UCLA L. REV. 731, 733-34 (1992) (describing products liability developments); William L.
Prosser, The Fall of the Citadel (Strict Liability to the Consumer), 50 MINN. L. REV. 791,
791-802 (1966) (recounting the developments that led to the adoption of RESTATEMENT
(SECOND) OF TORTS §402A). Finally, developments in the insurance markets led to
the promulgation of a Comprehensive General Liability (CGL) insurance policy in 1940,
fully standardizing business liability insurance for the first time. See THE LIABILITY
CENTURY, supra, at 155 (describing the 1940 CGL as “the first modern business liability
insurance policy”). It would be a struggle to find other plausible examples of transformations
of this magnitude in either field.


2 See THE LIABILITY CENTURY, supra note 1, at 152-57 (defining the “long-tail” problem
as one that results from products and environmental torts causing “injury or damage that
occurs gradually, out of sight, and away from the defendant”).


3 The one exception is the partial shift to strict liability for product defects that occurred around
1965. See RESTATEMENT (SECOND) OF TORTS § 402A (AM. L. INST. 1965).


4 Some of the major works on individual issues associated with long-tail liability in tort include
Glen O. Robinson, Multiple Causation in Tort Law: Reflections on the DES Cases, 68 VA.
L. REV. 713 (1982); David Rosenberg, The Causal Connection in Mass Exposure Cases:
A “Public Law” Vision of the Tort System, 97 HARV. L. REV. 849 (1984); Mark J. Roe,
Bankruptcy and Mass Tort, 84 COLUM. L. REV. 846 (1984); Steven Shavell, Uncertainty
over Causation and the Determination of Civil Liability, 19 J.L. & ECON. 587 (1985); Peter
Huber, Safety and the Second Best: The Hazards of Public Risk Management in the Courts,
85 COLUM. L. REV. 277 (1985); Joseph Sanders, The Bendectin Litigation: A Case Study
in the Life Cycle of Mass Torts, 43 HASTINGS L.J. 301 (1992); Heidi Li Feldman, Science
and Uncertainty in Mass Exposure Litigation, 74 TEX. L. REV. 1 (1995); Roger C. Cramton,
Individualized Justice, Mass Torts, and “Settlement Class Actions”: An Introduction, 80
CORNELL L. REV. 811 (1995); Nora Freeman Engstrom, The Lessons of Lone Pine, 129
YALE L.J. 2 (2019).


5 Some of the major works on individual issues associated with long-tail liability insurance
include Robert D. Chesler, Michael L. Rodburg & Cornelius C. Smith, Jr., Patterns of
Judicial Interpretation of Insurance Coverage for Hazardous Waste Site Liability, 18
RUTGERS L.J. 9 (1986); E. Joshua Rosenkranz, Note, The Pollution Exclusion Clause
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Through the Looking Glass, 74 GEO. L.J. 1237 (1986); Kenneth S. Abraham, Environmental
Liability and the Limits of Insurance, 88 COLUM. L. REV. 942 (1988); Jordan S.
Stanzler & Charles A. Yuen, Coverage for Environmental Cleanup Costs: History of the
Word “Damages” in the Standard Form Comprehensive General Liability Policy, 1990
COLUM. BUS. L. REV. 449; Michael G. Doherty, Comment, Allocating Progressive
Injury Liability Among Successive Insurance Policies, 64 U. CHI. L. REV. 257 (1997);
Kenneth S. Abraham, The Maze of Mega-Coverage Litigation, 97 COLUM. L. REV. 2102
(1997) [hereinafter Abraham, Mega-Coverage Litigation]; Jeffrey W. Stempel, Assessing the
Coverage Carnage: Asbestos Liability and Insurance After Three Decades of Dispute, 12
CONN. INS. L.J. 349 (2006); Tom Baker, Insuring Liability Risks, 29 GENEVA PAPERS
ON RISK & INS. 128 (2004); Jeffrey W. Stempel, Reason and Pollution: Correctly
Construing the “Absolute” Exclusion in Context and in Accord with Its Purpose and Party
Expectations, 34 TORT & INS. L.J. 1 (1998); Christopher C. French, The “Non-Cumulation
Clause”: An “Other Insurance” Clause by Another Name, 60 U. KAN. L. REV. 375 (2011).


6 For discussion of this scholarly divide, see THE LIABILITY CENTURY, supra note 1, at
6-7.


7 See generally ALFRED D. CHANDLER, JR., SHAPING THE INDUSTRIAL CENTURY:
THE REMARKABLE STORY OF THE EVOLUTION OF THE MODERN CHEMICAL
AND PHARMACEUTICAL INDUSTRIES (2005) (documenting developments in high-
technology industries from the late nineteenth century to the late twentieth century).


8 See, e.g., Peter L. Strauss, The Place of Agencies in Government: Separation of Powers
and the Fourth Branch, 84 COLUM. L. REV. 573, 574 (1984) (describing the structure
and increasing power of federal administrative agencies); Cass R. Sunstein, Interpreting
Statutes in the Regulatory State, 103 HARV. L. REV. 405, 408-09 (1989) (detailing the
demand for administrative agencies through the New Deal and social movements of the
twentieth century); Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245,
2246 (2001) (recounting the history of presidential control over administrative agencies);
J. Harvie Wilkinson III, Assessing the Administrative State, 32 J.L. & POL. 239, 243
(2017) (describing the complex regulatory landscape of administrative institutions); Gillian
E. Metzger, The Supreme Court, 2016 Term--Foreword: 1930s Redux: The Administrative
State Under Siege, 131 HARV. L. REV. 1, 3 (2017) (pointing to the Obama-era expansion
of the regulatory state as the immediate trigger for the anti-regulatory actions of the Trump
presidency).


9 See Kenneth S. Abraham & Robert L. Rabin, Automated Vehicles and Manufacturer
Responsibility for Accidents: A New Legal Regime for a New Era, 105 VA. L. REV. 127, 128
(2019) (providing an overview of legal questions raised by future use of automated vehicles).
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10 See, e.g., Dalehite v. United States, 346 U.S. 15, 23 (1953) (involving the explosion of
fertilizer on a ship that killed 581 people).


11 See, e.g., Jacobs v. Ringling Brothers-Barnum & Bailey Combined Shows, Inc., 103 A.2d
805, 805 (Conn. 1954) (involving a circus tent fire that killed 169 people).


12 See, e.g., GERALD M. STERN, THE BUFFALO CREEK DISASTER 3 (2d ed. 2008)
(recounting the litigation involving the collapse of a dam that killed 118 people).


13 See, e.g., Friends for All Children, Inc. v. Lockheed Aircraft Corp., 497 F. Supp. 313, 315
(D.D.C. 1980) (involving the crash of a passenger airliner).


14 In conventional product liability, there is a minor version of the long tail. Some time always
passes between the sale of the product and the occurrence of injury. Whether a product defect
or something else caused the injury in question is sometimes more open to question than
in non-products cases. The longer the time between sale and the accident, the greater the
probability that one of these other factors, and not a defect, was responsible. And unlike
manufacturing defect cases, which tend to be highly sporadic and one-off, the same problem
can recur in case after case involving design or warning liability. Nonetheless, this kind of
causal uncertainty did not prompt, and seems never to have prompted, serious proposals
for modifying the rules governing proof of causation in cases involving durable products.
This is probably because the problem is always present in principle, but infrequently
present in practice. Whether a defect or something else caused an accident or injury is
usually susceptible to traditional methods of proof, including modern accident reconstruction
techniques. And when such proof is not available, the doctrine of res ipsa loquitur often
enables the plaintiff's case to go to the jury. See RESTATEMENT (THIRD) OF TORTS:
PRODS. LIAB. §§ 3, 115 (AM. L. INST. 1997) (providing the requirements for drawing an
inference of negligence under the res ipsa loquitor doctrine).


15 The earliest prominent example involved MER/29, an anti-cholesterol drug that was shown
to cause cataracts. See Roginsky v. Richardson-Merrell, Inc., 378 F.2d 832, 834 (2d Cir.
1967) (describing the MER/29 suits and the issues they posed); Paul D. Rheingold, The
MER/29 Story--An Instance of Successful Mass Disaster Litigation, 56 CALIF. L. REV. 116,
116, 121-22 (1968) (describing the mass litigation of MER/29 cases in the 1960s). There
were about 1500 federal and state suits involving this drug filed in different jurisdictions. Id.
at 121. Plaintiffs' counsel cooperated in a variety of ways prior to the trials that were held,
including on joint discovery, presaging the method in which much mass tort litigation would
proceed in ensuing decades. Id. at 121-22, 125, 127.
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16 The earliest appellate decision involving the first wave of asbestos cases was Borel v.
Fibreboard Paper Prods. Corp. 493 F.2d 1076, 1081 (5th Cir. 1973). Suit in the case was filed
in 1969, and there was a jury verdict in 1971. Robert Q. Keith & Robert J. Robertson, Borel
v. Fibreboard Paper Products Corporation, TEX. STATE HIST. ASS'N: HANDBOOK
OF TEX., https://www.tshaonline.org/handbook/entries/borel-v-fibreboard-paper-products-
corporation [https://perma.cc/KRR5-GLN5].


17 Borel, 493 F.2d at 1083-84.


18 Daniel King, Asbestos Manufacturers (Mar. 1, 2021), ASBESTOS.COM, https://
www.asbestos.com/companies/ [https://perma.cc/Z2AN-QGHY]. This was a 2002 estimate;
the current number is probably close to one million claims.


19 See, e.g., Sindell v. Abbott Lab'ys, 607 P.2d 924, 925 (Cal. 1980) (explaining that
diethylstilbesterol (DES) was administered to the plaintiffs' mothers for preventing
miscarriage and was later linked to cancerous growths in daughters exposed in utero).


20 See., e.g., In re N. Dist. of Cal. “Dalkon Shield” IUD Prods. Liab. Litig., 521 F. Supp. 1188,
1190 (N.D. Cal. 1981) (involving a class action lawsuit raised by thousands of women who
alleged they were injured by a defective intrauterine device).


21 See, e.g., In re “Agent Orange” Prod. Liab. Litig., 534 F. Supp. 1046, 1051-52 (E.D.N.Y.
1982) (reviewing liability for harm caused by Agent Orange, an herbicide used by the
government in Southeast Asia).


22 See, e.g., In re Bendectin Prods. Liab. Litig., 749 F.2d 300, 301-02 (6th Cir. 1984) (presenting
the claim that Bendectin, a prescription drug intended to alleviate morning sickness in
pregnant women, caused birth defects).


23 See, e.g., Ayers v. Jackson Twp., 525 A.2d 287, 291 (N.J. 1987) (considering an appeal of
judgment in favor of residents who sued township for damages from drinking contaminated
well water).


24 Another species of suit that sometime bears a resemblance to mass tort is the public nuisance
action seeking damages for remedying a long-latent danger posed by such substances as
lead paint. See, e.g., Rhode Island v. Lead Indus. Ass'n, Inc., 951 A.2d 428, 434 (R.I. 2008)
(hearing a lawsuit raised on behalf of the state of Rhode Island against manufacturers of lead
paint and their trade association). Because many of the liability issues in such suits differ
from those posed in tort actions, I set these aside, although it is worth noting that the liability
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insurance issues that such cases pose resemble those posed by mass tort liability insurance
claims.


25 The story of the Love Canal as told from the standpoint of one of the participants can be found
in LOIS MARIE GIBBS, LOVE CANAL AND THE BIRTH OF THE ENVIRONMENTAL
HEALTH MOVEMENT 19-21 (2011).


26 Codified primarily at 42 U.S.C. §§ 9601-9674.


27 42 U.S.C. §§ 9606-07; ROBERT L. GLICKSMAN, DAVID L. MARKELL, WILLIAM
W. BUZBEE, DANIEL R. MANDELKER & DANIEL BODANSKY, ENVIRONMENTAL
PROTECTION: LAW AND POLICY 875-77 (6th ed. 2011).


28 CERCLA liability was challenged, in this respect and others, as being unconstitutionally
retroactive, but the challenges were quickly rejected. See, e.g., State ex rel Brown v.
Georgeoff, 562 F. Supp. 1300, 1302, 1316 (N.D. Ohio 1983) (rejecting defendant's statutory
interpretation argument that congressional intent weighs against retroactive application of
CERCLA).


29 One commentator has characterized mass torts generally as having the characteristics of
large numbers of claimants, geographic and temporal diversity, and similar factual patterns:
RICHARD A. NAGAREDA, MASS TORTS IN A WORLD OF SETTLEMENT xii-xxiii
(2007). For Nagareda's purposes, this appears to include both short-tail and long-tail claims
but to exclude abrupt disasters that injure large numbers of people at the same time and place.


30 See Irving J. Selikoff, Jacob Churg & E. Cuyler Hammond, Asbestos Exposure and
Neoplasia, 188 JAMA 142, 142 (1964) (studying the incidence of death due to lung cancer
among workers in asbestos-producing industries).


31 Joseph Sanders, From Science to Evidence: The Testimony on Causation in the Bendectin
Cases, 46 STAN. L. REV. 1, 13-14 (1993) (identifying different methods of proving
causation); Mark Geistfeld, Scientific Uncertainty and Causation in Tort Law, 54 VAND.
L. REV. 1011, 1012 (2001) (discussing how to determine whether a substance is hazardous
for the purpose of legal causation); David E. Bernstein, Getting to Causation in Toxic Tort
Cases, 74 BROOK. L. REV. 51, 69 (2008) (asserting that modern rules of evidence limit the
admissibility of expert testimony to prove causation unsupported by underlying studies).


32 In the MER/29 cases, plaintiffs' counsel cooperated pre-trial in a variety of ways, including
on joint discovery, presaging the method in which much mass tort litigation would proceed
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in ensuing decades. See Rheingold, supra note 15, at 121-30 (describing the importance of
massive pre-trial discovery that came with consolidating the MER/29 cases).


33 There are now substantial barriers to bringing mass tort suits as class actions, but these
were only erected in the late 1990s. See Amchem Products, Inc. v. Windsor, 521 U.S. 591,
594, 622 (1997) (overturning lower court's finding that asbestos plaintiffs met predominance
requirement for class certification); Ortiz v. Fibreboard Corp., 527 U.S. 815, 848 (1999)
(rejecting class certification for failure to demonstrate limited fund treatment); Charles
Silver, ‘‘We're Scared to Death”: Class Certification and Blackmail, 78 N.Y.U. L. REV.
1357, 1420-21 (2003) (discussing the economy of class actions to mass torts).


34 See Francis E. McGovern, Resolving Mature Mass Tort Litigation, 69 B.U. L. REV. 659,
667 (1989) (identifying early uses of test cases, multiple juries, collateral estoppel, and
consolidation); Charles Silver, Comparing Class Actions and Consolidations, 10 REV.
LITIG. 495, 499 (1991) (noting the important differences between consolidated suits and
class actions).


35 McGovern, supra note 34, at 688-94 (advocating for a “hybrid process” of case consolidation
that could apply to all mass tort cases).


36 See Ian Ayres, Optimal Pooling in Claims Resolution Facilities, 53 L. & CONTEMP.
PROBS. 159, 161-65 (1990) (suggesting a possible model for settlement of claims); Francis
E. McGovern, The What and Why of Claims Resolution Facilities, 57 STAN. L. REV. 1361,
1365 (2005) (“The tort paradigm, for example, is of one or more defendants being held liable
to an individual .... In tort cases involving large numbers of plaintiffs, this model is generally
a fiction ....”).


37 McGovern, supra note 36, at 1372 (identifying methods for assessing damages); Deborah R.
Hensler & Mark A. Peterson, Understanding Mass Personal Injury Litigation: A Socio-Legal
Analysis, 59 BROOK. L. REV. 961, 1048-52 (1993) (explaining the conflicting interests of
opposing parties in mass litigation).


38 See KENNETH R. FEINBERG, WHAT IS LIFE WORTH?: THE UNPRECEDENTED
EFFORT TO COMPENSATE THE VICTIMS OF 9/11, at 28-54 (2006) (describing the
author's experience as special master of the 9/11 fund); KENNETH R. FEINBERG,
WHO GETS WHAT: FAIR COMPENSATION AFTER TRAGEDY AND FINANCIAL
UPHEAVAL xiv-xviii (2012) (describing the importance of the author's work on the 9/11
fund as a factor in his later selection to administer the Deepwater Horizon fund).
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39 In re Johns-Manville Corp., 26 B.R. 420, 424-26 (Bankr. S.D.N.Y. 1983) (adjudicating the
bankruptcy of the Manville Corporation largely attributed to asbestos health litigation).


40 A.H. Robins Co. v. Piccinin, 788 F.2d 994, 996 (4th Cir. 1986) (adjudicating the bankruptcy
of A.H. Robins Company, manufacturer of the Dalkon Shield, noting the millions of dollars
spent in defense litigation related to harms caused by the IUD device.)


41 As of 1989, the average cost to remedy hazardous conditions at a site was $30 million.
Kenneth S. Abraham, Cleaning Up the Environmental Liability Insurance Mess, 27
VAL. U. L. REV. 601, 603 (1993) (citing U.S. GOV'T ACCOUNTABILITY OFF.,
GAO/RCED-90-22, SUPERFUND: A MORE VIGOROUS AND BETTER MANAGED
ENFORCEMENT PROGRAM IS NEEDED 2 (1989)).


42 See THE LIABILITY CENTURY, supra note 1, at 151 (referring to cleanup cost estimates
of $500 billion). A more partisan but nonetheless representative estimate was that there were
36,000 sites requiring cleanup and that the cost of cleanups under Superfund and related
programs would exceed $750 billion. HAZARDOUS WASTE CLEANUP PROJECT,
STICKER SHOCK: RECOGNIZING THE FULL COST OF SUPERFUND CLEANUPS
iii (1993), https://p2infohouse.org/ref/33/32340.pdf [https://perma.cc/M64W-BZ3L].


43 MARK REISCH, CONG. RSCH. SERV., IB10114, BROWNFIELDS AND SUPERFUND
ISSUES IN THE 108TH CONGRESS 6 (2004).


44 See Linly Ferris & David Rees, CERCLA Remedy Selection: Abandoning the Quick Fix
Mentality, 21 ECOLOGY L.Q. 785, 832 (1994) (citing estimates that it could take 100 to
1000 years to completely decontaminate an aquifer by the pump and treat method).


45 Richard A. Nagareda, Turning from Tort to Administration, 94 MICH. L. REV. 899,
952-56 (1996) (discussing breast implant settlements); JOSEPH SANDERS, BENDECTIN
ON TRIAL: A STUDY OF MASS TORT LITIGATION 89 (1998) ( “[T]he substantial
weight of the scientific evidence fails to support the conclusion that Bendectin causes
birth defects ....”); MICHAEL D. GREEN, BENDECTIN AND BIRTH DEFECTS:
THE CHALLENGES OF MASS TOXIC SUBSTANCES LITIGATION 207-11 (1996)
(describing how uncertainty in toxic substance cases often impedes settlement until
bankruptcy proceedings).


46 See Kenneth R. Feinberg, The Dalkon Shield Claimants Trust, 53 L. & CONTEMP. PROBS.
79, 100-104 (1990) (describing the outcome of the Dalkon Shield cases, including the
creation of an over $2 billion claimants trust); George Rutherglen, Distributing Justice: The
September 11th Victim Compensation Fund and the Legacy of the Dalkon Shield Claimants



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983103057&pubNum=0000164&originatingDoc=I4209d2b0a49a11ebbea4f0dc9fb69570&refType=RP&fi=co_pp_sp_164_424&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_164_424

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120194&pubNum=0000350&originatingDoc=I4209d2b0a49a11ebbea4f0dc9fb69570&refType=RP&fi=co_pp_sp_350_996&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_996

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103092823&pubNum=0002989&originatingDoc=I4209d2b0a49a11ebbea4f0dc9fb69570&refType=LR&fi=co_pp_sp_2989_603&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_2989_603

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103092823&pubNum=0002989&originatingDoc=I4209d2b0a49a11ebbea4f0dc9fb69570&refType=LR&fi=co_pp_sp_2989_603&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_2989_603

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104941247&pubNum=0001450&originatingDoc=I4209d2b0a49a11ebbea4f0dc9fb69570&refType=LR&fi=co_pp_sp_1450_832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1450_832

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104941247&pubNum=0001450&originatingDoc=I4209d2b0a49a11ebbea4f0dc9fb69570&refType=LR&fi=co_pp_sp_1450_832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1450_832

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0106104824&pubNum=0001192&originatingDoc=I4209d2b0a49a11ebbea4f0dc9fb69570&refType=LR&fi=co_pp_sp_1192_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1192_952

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0106104824&pubNum=0001192&originatingDoc=I4209d2b0a49a11ebbea4f0dc9fb69570&refType=LR&fi=co_pp_sp_1192_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1192_952

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0100983973&pubNum=0001464&originatingDoc=I4209d2b0a49a11ebbea4f0dc9fb69570&refType=LR&fi=co_pp_sp_1464_100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1464_100

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0100983973&pubNum=0001464&originatingDoc=I4209d2b0a49a11ebbea4f0dc9fb69570&refType=LR&fi=co_pp_sp_1464_100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1464_100

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0312523575&pubNum=0102194&originatingDoc=I4209d2b0a49a11ebbea4f0dc9fb69570&refType=LR&fi=co_pp_sp_102194_674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_102194_674

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0312523575&pubNum=0102194&originatingDoc=I4209d2b0a49a11ebbea4f0dc9fb69570&refType=LR&fi=co_pp_sp_102194_674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_102194_674





THE LONG-TAIL LIABILITY REVOLUTION: CREATING..., 6 U. Pa. J. L. & Pub....


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 50


Trust, 12 VA. J. SOC. POL'Y & L. 673, 674-75 (2005) (citing the Dalkon Shield Claimants
Trust as a model for the 9/11 Fund).


47 See ZYGMUNT J.B. PLATER, ROBERT H. ABRAMS, ROBERT L. GRAHAM, LISA
HEINZERLING, DAVID A. WIRTH & NOAH D. HALL, ENVIRONMENTAL LAW
AND POLICY: NATURE, LAW, AND SOCIETY 724 (4th ed. 2010) (“For many lawyers
representing PRPs, the problem is less one of environmental law than it is one of engaging
in strategic behavior to minimize both the amount spent on cleanups and the share of the
cleanup cost allocated to their clients.”).


48 In two important long-tail areas this problem has not arisen because the plaintiffs have
suffered a “signature” disease. That is, the plaintiffs have diseases that are only caused by
exposure to a particular substance. In the DES cases, this was vaginal adenocarcinoma. See
KENNETH S. ABRAHAM, THE FORMS AND FUNCTIONS OF TORT LAW 144 (5th
ed. 2017) (describing plaintiffs' argument that vaginal adenocarcinoma “could be caused
only by exposure to DES” such that “if the plaintiff had that disease, then it was caused by
DES”). There was also a strong and established connection between exposure to asbestos
and lung disease. See Karjala v. Johns-Manville Prods. Corp., 523 F.2d 155, 160 (8th Cir.
1975) (detailing how prolonged exposure to asbestos and the subsequent manifestation of
the lung disease, asbestosis, can be accurately understood as a continuing tort). There are
few signature diseases, however, and these are the only long-tail signature diseases that have
figured in litigation.


49 RESTATEMENT (THIRD) OF TORTS: LIAB. FOR PHYSICAL & EMOTIONAL HARM
§ 28 cmt. c (AM. L. INST. 2005).


50 Id.


51 See LINDA S. MULLENIX, MASS TORT LITIGATION: CASES AND MATERIALS
1062-66 (2d ed. 2008) (providing an overview of the indeterminate defendant problem in
mass torts).


52 Sindell v. Abbott Lab'ys, 607 P.2d 924, 926-28 (Cal. 1980).


53 Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076 (5th Cir. 1973).


54 Id. at 1103.
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55 For a discussion of the impact of this approach, see Jane Stapleton, The Two Explosive Proof-
of-Causation Doctrines Central to Asbestos Claims, 74 BROOK. L. REV. 1011, 1013-17
(2009) (describing the tendency of the courts post-Borel to hold any defendant responsible
for significant early asbestos exposure in a plaintiff jointly and severally liable for the
plaintiffs total harm). Indeed, the logic of this doctrine leads to the conclusion that for
practical purposes, what the plaintiff must prove is only that the defendant exposed the
plaintiff to the risk of contracting asbestosis. Id. at 1029.


56 See, e.g., Maddux v. Donaldson, 108 N.W.2d 33, 38 (Mich. 1961) (holding that the perceived
injustice to the plaintiff victim outweighed the due process concerns of potentially holding
two tortfeasors jointly and severally liable for an injury); Landers v. E. Tex. Salt Water
Disposal Co., 248 S.W.2d 731, 734 (Tex. 1952) (holding that, where blame cannot be
apportioned with reasonable certainty against defendant tortfeasors, the plaintiff is allowed
to choose their method of recovery from one or more defendants under the doctrine of joint
and several liability).


57 See RESTATEMENT (THIRD) OF TORTS: LIAB. FOR PHYSICAL & EMOTIONAL
HARM § 28 cmt. m. (AM. L. INST. 2005) (stating that, where a plaintiff can prove that
exposure to any defendant's product was a relevant contributing factor to the plaintiffs injury,
all relevant defendants may be held liable for the injury).


58 The seminal case is Sindell v. Abbott Lab'ys, 607 P.2d 924 (Cal. 1980).


59 See, e.g., id. at 937 (“Each defendant will be held liable for the proportion of the judgment
represented by its share of that market unless it demonstrates that it could not have made the
product which caused plaintiff's injuries.”).


60 See, e.g., Thomas ex rel. Gramling v. Mallett, 701 N.W.2d 523, 562-63 (Wis. 2005) (applying
a “risk-contribution” theory to lead paint); Smith v. Cutter Biological, Inc., 823 P.2d 717,
727 (Haw. 1991) (applying market-share liability to blood products).


61 See, e.g., Rosenberg, supra note 4, at 867 (advocating using market-share apportionment
of liability in cases where it is unclear what firm in the market has caused a plaintiffs
injury); Joseph H. King, Jr., Causation, Valuation, and Chance in Personal Injury Torts
Involving Preexisting Conditions and Future Consequences, 90 YALE L.J. 1353, 1381
(1981) (criticizing market-share liability recovery as an unfair externalization of costs for
enterprises under the modern tort system); Glen O. Robinson, Probabilistic Causation and
Compensation for Tortious Risk, 14 J. LEGAL STUD. 779, 781 (1985) (discussing some
academics' support for more probabilistic apportionment of causal responsibility in tort, in
contrast to an all-or nothing apportionment strategy); Daniel A. Farber, Toxic Causation,
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71 MINN. L. REV. 1219, 1221 (1987) (advocating for a new method of proportional
recovery under a “most likely victim” approach, limiting recovery to only those plaintiffs
who can establish a high causal likelihood between their injury and the defendant's product);
Andrew R. Klein, A Model for Enhanced Risk Recovery in Tort, 56 WASH. & LEE L.REV.
1173, 1184-1210 (1999) (advocating the position that pre-symptom, post-exposure plaintiffs
should only be allowed to recover damages if they can prove exposure has at least doubled
their risk of disease); Claire Finkelstein, Is Risk a Harm?, 151 U. PENN. L. REV. 963, 980-81
(2003) (discussing the practical implications of requiring firms to compensate victims for
their injuries using a probabilistic, market-share liability approach); Allen Rostron, Beyond
Market Share Liability: A Theory of Proportional Share Liability for Nonfungible Products,
52 UCLA L. REV. 151, 153-54 (2004) (advocating for the abolition of the fungibility
requirement of liability apportionment to recover under a theory of market-share liability).


62 See, e.g., MULLENIX, supra note 51, at 1049-61 (providing an overview of the
indeterminate plaintiff problem in mass torts).


63 Endometriosis is a condition in which the endometrial cells that line the uterus grow
outside the uterus, such as in the ovaries or fallopian tubes. Endometriosis, MAYO
CLINIC, https://www.mayoclinic.org/diseases-conditions/endometriosis/symptoms-causes/
syc-20354656 [https://perma.cc/B3WE-H47K]. A major allegation in the Dalkon Shield
IUD litigation was that infections caused by the design of this device resulted in
endometriosis in many of the women who used it, with consequent conditions involving
difficulty in ovulation and conception. See, e.g., Setter v. A. H. Robins Co., 748 F.2d 1328,
1329 (8th Cir. 1984) (reviewing a negligence suit filed after plaintiff suffered injury from her
use of the Dalkon Shield IUD); Gardiner v. A. H. Robins Co., 747 F.2d 1180, 1183 (8th Cir.
1984) (highlighting a separate lawsuit against A.H. Robbins filed after a plaintiff claimed to
have suffered injury from use of the Dalkon Shield IUD).


64 For a discussion of the implications of applying a statistical epidemiological threshold
requirement for establishing causation, see GREEN, supra note 45, at 310--17.


65 Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579, 582-83 (1993) (involving birth
defects allegedly caused by exposure in utero to the morning sickness drug Bendectin); Gen.
Elec. Co. v. Joiner, 522 U.S. 136, 139-40 (1997) (involving small-cell lung cancer allegedly
caused by exposure to PCBs and other chemicals in dielectric fluid).


66 Logically, the problems of the indeterminate plaintiff and the indeterminate defendant do
not have to arise only in long-tail cases. Individuals can contract disease or suffer injury
shortly after exposure to substances or conduct that may or may not actually have caused
the injury or disease; and a plaintiff clearly injured or suffering disease as a result of recent
exposure to a product or substance (e.g., toxic-shock syndrome) may be unable to identify
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the party responsible. But long-tail injury and disease claims generated the early cases that
developed approaches to these problems, and then served as sources of thinking and doctrinal
development in later, short-tail cases. If the long-tail claims had not existed, the new forms
of thinking and doctrinal development might well never have occurred.


67 See generally Abraham, Mega-Coverage Litigation, supra note 5 (explaining that mass tort
toxic liability emerged within a short window of time and that the body of doctrine could not
develop quickly enough to meet policyholders' and insurers' need for a mature body of law).


68 See KENNETH S. ABRAHAM & DANIEL SCHWARCZ, INSURANCE LAW &
REGULATION 435 (6th ed. 2015) (discussing the structure of pre-1985 insurance policies
that predate contemporary CGLs but closely resemble modern CGL policies in form and
function).


69 Id.


70 Id. at 475.


71 See THE LIABILITY CENTURY, supra note 1, at 155-57 (describing the evolution of case
law recognizing a longer period of limitations).


72 There is some evidence in the drafting history from the 1960s that some consideration was
given to the problem that might arise if multiple policies covered a liability because it
involved harm that occurred over a period of years, but the drafters apparently decided not
to address the issue. See RESTATEMENT OF THE LAW: LIAB. INS. § 41 cmt. f (AM.
L. INST. 2019) (recognizing that the record seems to support the concept of stacking; that
is, “multiple per-occurrence policy limits are available in the event of harm that takes place
over multiple years”).


73 See Developments in the Law: Statutes of Limitations, 63 HARV. L. REV. 1177, 1204-05
(1950) (recommending the adoption of discovery exceptions but recognizing that they did
not exist in most instances); WILLIAM L. PROSSER, HANDBOOK ON THE LAW OF
TORTS § 30 (4th ed. 1971) (indicating that most jurisdictions had adopted the discovery
rule).


74 ABRAHAM & SCHWARCZ, supra note 68, at 436.


75 For examples of courts finding that non-abrupt or imminent events were accidents, see
cases cited in Nancer Ballard & Peter M. Manus, Clearing Muddy Waters: Anatomy of the
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Comprehensive General Liability Pollution Exclusion, 75 CORNELL L. REV. 609, 623 nn.
51-52 (1990).


76 See, e.g., Beryllium Corp. v. Amer. Mut. Liab. Ins. Co., 223 F.2d 71, 74 (3d Cir. 1955)
(holding that the term “accident” was ambiguous and construing the policy in favor of
coverage); Canadian Radium & Uranium Corp. v. Indem. Ins. Co. of N. Am., 104 N.E.2d
250, 254-56 (Ill. 1952) (same).


77 THE LIABILITY CENTURY, supra note 1, at 157.


78 See infra discussion accompanying notes 199-203.


79 THE LIABILITY CENTURY, supra note 1, at 157.


80 Id.


81 Bethan Bell & Mario Cacciottolo, Torrey Canyon Oil Spill: The Day the Sea Turned Black,
BBC NEWS, (Mar. 17, 2017), https://www.bbc.com/news/uk-england-39223308 [https://
perma.cc/BZM2-WWZU].


82 See Union Oil Co. v. Oppen, 501 F.2d 558, 570 (9th Cir. 1974) (holding that the party
responsible for the 1969 spill could be liable to commercial fishermen if their profits were
reduced by harm to the area fish).


83 Julie Grant, How a Burning River Helped Create the Clean Water Act, ALLEGHENY
FRONT (April 21, 2017), https://www.alleghenyfront.org/how-a-burning-river-helped-
create-the-clean-water-act/ [https://perma.cc/Y3RD-7FXZ].


84 EPA History: Earth Day, U.S. ENV'T PROT. AGENCY, https://www.epa.gov/history/epa-
history-earth-day [https://perma.cc/YRA5-TJQZ].


85 National Environmental Policy Act of 1969, Pub. L. No. 91-190, 83 Stat. 852 (1970).


86 Clean Air Amendments of 1970, Pub. L. No. 91-606, 84 Stat. 1676.


87 Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, 86 Stat. 816.
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88 See KENNETH S. ABRAHAM, ENVIRONMENTAL LIABILITY INSURANCE LAW
145-63 (1991) (explaining the origins and evolution of the pollution exclusion); THE
LIABILITY CENTURY, supra note 1, at 160 (same); Am. States Ins. Co. v. Koloms, 687
N.E.2d 72, 79-81 (Ill. 1997) (providing the history of the pollution exclusion).


89 ABRAHAM, supra note 88, at 146; Am. States Ins. Co., 687 N.E.2d at 81.


90 Through their drafting organization, the Insurance Services Office (ISO), the insurers sought
approval from state insurance commissioners to incorporate the exclusion in CGL policies.
A letter that often accompanied requests for approval typically indicated that “[c]overage for
pollution or contamination is not provided in most cases under present policies .... The above
exclusion clarifies this situation.” ABRAHAM, supra note 88, at 156 (quoting Insurance
Rating Board, Submission to Insurance Commissioner of West Virginia, May 18, 1970); see
also Morton Int'l, Inc. v. Gen. Accident Ins. Co. of Am., 629 A.2d 831, 855 (N.J. 1993)
(discussing the legal significance of the representations contained in the letter).


91 Jackson Twp. Mun. Utils. Auth. v. Hartford Accident & Indem. Co., 451 A.2d 990, 995 (N.J.
Super. Ct. Law Div. 1982).


92 Id.


93 The seminal case on the issue was Keene Corp. v. Ins. Co. of N. Am. 667 F.2d 1034 (D.C.
Cir. 1981).


94 Id. at 1039.


95 In re Asbestos Ins. Coverage Cases: Judicial Council Coordination Proceeding No. 1072,
CJC90001072 (Cal. Super. Ct., S.F. 1989).


96 See, e.g., Stonewall Ins. Co. v. Asbestos Claims Mgmt. Corp., 73 F.3d 1178, 1204-05 (2d
Cir. 1995) (discussing the dimensions of the expected or intended harm issue in a coverage
policy long-tail setting).


97 In the case of Johns-Manville, this sort of discovery eventually uncovered an arguably
smoking-gun letter written in 1935 by the company president to one of the company's
attorneys, acknowledging that exposure to asbestos posed risks that it would be better to
keep the public from knowing (“the less said about asbestos, the better off we are”). PAUL
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BRODEUR, OUTRAGEOUS MISCONDUCT: THE ASBESTOS INDUSTRY ON TRIAL
116-17 (1985) (quoting a letter from Sumner Simpson to Vandiver Brown).


98 U.S. GOV'T ACCOUNTABILITY OFF., RCED-92-138, SUPERFUND: PROBLEMS
WITH THE COMPLETENESS AND CONSISTENCY OF SITE CLEANUP PLANS 11
(1992).


99 U.S. CONG. BUDGET OFF., THE TOTAL COSTS OF CLEANING UP NONFEDERAL
SUPERFUND SITES x (1994).


100 ORIN KRAMER & RICHARD BRIFFAULT, CLEANING UP HAZARDOUS WASTE: IS
THERE A BETTER WAY? 23 (1993).


101 See, e.g., id. at 87 (describing the Lone Pine landfill site in New Jersey, where there were
156 potentially responsible parties).


102 By 1991, there were enough decisions and new doctrines to fill an entire treatise. See
generally ABRAHAM, supra note 88.


103 See, e.g., Am. Home Prod. Corp. v. Liberty Mut. Ins. Co., 565 F. Supp. 1485, 1489, 1513
(S.D.N.Y 1983) (concluding that coverage is only trigged by “exposure or manifestation”
when those events are in and of themselves “an injury, sickness or disease for which an
insured may be held liable”); see also THE LIABILITY CENTURY, supra note 1, at 155
(describing the “trigger” of coverage concept, which exposes insurers to long-tail liability).


104 See Keene Corp. v. Ins. Co. of N. Am., 667 F.2d 1034, 1047 (D.C. Cir. 1981) (holding that
“any part of the single injurious process” could trigger coverage).


105 See Am. Home Prod. Corp., 565 F. Supp. at 1508 (holding that the policy language was
consistent with the expectation that coverage would include injuries that occurred under
previous policies).


106 See, e.g., N. States Power v. Fid. & Cas. Co. of N.Y., 523 N.W.2d 657, 664 (Minn. 1994)
(stating that courts had previously concluded the contamination of groundwater was a
continuous process resulting in damage); Montrose Chem. Corp. of Cal. v. Admiral Ins.
Co., 913 P.2d 878, 904 (Cal. 1995) (“We therefore conclude that the continuous injury
trigger of coverage should be applied to the underlying third party claims of continuous or
progressively deteriorating damage or injury ....”).
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107 In re Silicon implant Ins. Coverage Litig., 667 N.W.2d 405, 418 (Minn. 2003) (citing
ABRAHAM, supra note 88, at 120).


108 See ABRAHAM & SCHWARCZ, supra note 68, at 475 (describing courts' adoption of
multiyear injury-in-fact triggers).


109 See, e.g., State v. Continental Ins. Co., 281 P.3d 1000, 1008 (Cal. 2012) (applying stacking to
allow the insured immediate access to the purchased insurance); Plastics Eng'g Co. v. Liberty
Mut. Ins. Co., 759 N.W.2d 613, 625 (Wis. 2009) (holding that the insurer was responsible
up to the policy limit once the policy was triggered); Goodyear Tire & Rubber Co. v. Aetna
Cas. & Sur. Co., 769 N.E.2d 835, 840 (Ohio 2002) (adopting the stacking approach to seek
full coverage from an individual policy out of any of the triggered policies); Allstate Ins.
Co. v. Dana Corp., 759 N.E.2d 1049, 1060 (Ind. 2001) (“[O]nce an occurrence takes place,
Allstate is obligated to indemnify Dana for all sums related to that occurrence up to the
policy limits.”); J.H. France Refractories Co. v. Allstate Ins. Co., 626 A.2d 502, 507-08 (Pa.
1993) (using the language of the policies themselves to justify the stacking approach). This
whole approach is sometimes termed “vertical” allocation. See Viking Pump v. TIG Ins. Co.,
52 N.E.3d 1144, 1156 (N.Y. 2016) (discussing vertical exhaustion as being consistent with
stacked allocation). This is because, for any selected policy year, insurers are liable in the
order in which they provide coverage, from primary, to first-layer excess, and so on up the
layers of coverage.


110 See, e.g., Bos. Gas Co. v. Century Indem. Co., 910 N.E.2d 290, 303 (Mass. 2009)
(detailing how the pro-rata approach aims for equity across a time period and often requires
policyholder participation); Towns v. N. Sec. Ins. Co., 964 A.2d 1150, 1165-67 (Vt. 2008)
(utilizing pro-rata allocation of indemnity costs between the parties); Consol. Edison Co.
of N.Y., Inc. v. Allstate Ins. Co., 774 N.E.2d 687, 695 (N.Y. 2002) (holding that pro-rata
allocation was consistent with “the amount of time the policy was in effect in comparison to
the overall duration of the damage”); Mayor of Balt. v. Utica Mut. Ins. Co., 802 A.2d 1070,
1103-04 (Md. Ct. Spec. App. 2002) (holding that the facts allowed for pro-rata allocation,
which was more consistent with the continuous trigger at issue).


111 See, e.g., Olin Corp. v. One Beacon Am. Ins. Co., 864 F.3d 130, 150-51 (2d Cir. 2017)
(determining that the effect of prior settlement should be considered in allocation); Koppers
Co. v. Aetna Cas. & Sur. Co., 98 F.3d 1440, 1449-56 (3d Cir. 1996) (evaluating the impact
of settlement on judgment and determining that the lower court erred by not accounting for
previous settlements); Dresser Ind. v. Underwriters at Lloyd's of London, 106 S.W.3d 767,
771 (Tex. 2003) (holding that not all prior judgments preclude further litigation).


112 See, e.g., Stonewall Ins. Co. v. Asbestos Claims Mgmt. Corp., 73 F.3d 1178, 1191 (2d Cir.
1995) (“[E]ach installation of NGC's products constituted a separate occurrence, requiring
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the application of another deductible.”); London Mkt. Ins. v. Superior Ct., 53 Cal. Rptr.
3d 154, 171 (Cal. Ct. App. 2007) (considering the implication of aggregating deductibles:
that some claims could be aggregated); Metro. Life Ins. Co. v. Aetna Cas. & Sur. Co., 765
A.2d 891, 896-909 (Conn. 2001) (summarizing relevant case law relating to per occurrence
policies and deductibles); Plastics Eng'g Co. v. Liberty Mut. Ins. Co., 759 N.W.2d 613,
623 (Wis. 2009) (concluding that “continued and repeated” exposure constituted a single
occurrence in this case).


113 See, e.g., Olin Corp. v. Ins. Co. of N. Am., 221 F.3d 307, 323 (2d Cir. 2000) (describing a
New York rule that requires the insured to bear the pro-rata share of the insolvent insurer's
indemnity); Liberty Mut. Ins. Co. v. Fairbanks Co., 170 F. Supp. 3d 634, 647 (S.D.N.Y. 2016)
(discussing conflicts between Georgia and New York insurance insolvency laws).


114 See supra notes 89-91.


115 See, e.g., Buell Indus. v. Greater N.Y. Mut. Ins. Co., 791 A.2d 489, 499 (Conn. 2002)
(defining sudden as occurring “abruptly or within a short amount of time”); Dimmitt
Chevrolet, Inc. v. Southeastern Fid. Ins. Corp., 636 So. 2d 700, 704 (Fla. 1993)
(“As expressed in the pollution exclusion clause, the word sudden means abrupt and
unexpected.”); Northville Indus. Corp. v. Nat'l Union Fire Ins. Co. of Pittsburgh, 679 N.E.2d
1044, 1047 (N.Y. 1997) (finding that excluding a temporal element from the definition of
“sudden” would render the sudden exception redundant).


116 See, e.g., Hecla Mining Co. v. N.H. Ins. Co., 811 P.2d 1083, 1092 (Colo. 1991) (refusing to
accept a purely temporal connotation of “sudden”); Claussen v. Aetna Cas. & Sur. Co., 380
S.E.2d 686, 690 (Ga. 1989) (concluding that the ambiguity should be construed in favor of
the insured to mean “unexpected and unintended”); Outboard Marine Corp. v. Liberty Mut.
Ins. Co., 607 N.E.2d 1204, 1218 (Ill. 1992) (resolving ambiguity in favor of the insured,
especially when the ambiguity is found in an exclusionary clause).


117 ABRAHAM & SCHWARCZ, supra note 68, at 453.


118 See e.g., Amer. States Ins. v. Koloms, 687 N.E. 2d 72, 82 (Ill. 1997) (excepting carbon
monoxide from a broken furnace as not being contemplated by the exclusion clause).


119 Id.


120 Minerva Enters. v. Bituminous Cas. Corp., 851 S.W.2d 403, 405-06 (Ark. 1993).
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121 Deni Assocs. of Fla. v. State Farm Fire & Cas. Ins. Co., 711 So. 2d 1135, 1141 (Fla. 1998).


122 Bituminous Cas. Corp. v. Cowen Constr., Inc., 55 P.3d 1030, 1034-35 (Okla. 2002).


123 See, e.g., Aetna Cas. & Sur. Co. v. Hanna, 224 F.2d 499, 503 (5th Cir. 1955) (reasoning
that the term “damages ... has an accepted meaning in law” that does not include the costs
of complying with an injunctive decree ordering the removal of rocks and the building of
a bulkhead); Garden Sanctuary, Inc. v. Ins. Co. of N. Am., 292 So. 2d 75, 76 (Fla. Dist.
Ct. App. 1974) (distinguishing injunctive relief from damages on the ground that the latter
are “remedial rather than preventive” and noting that “[t]he expense of restoring plaintiff's
property” in compliance with an injunctive decree was not remedial); Desrochers v. N.Y. Cas.
Co., 106 A.2d 196, 198 (N.H. 1954) (observing that if a plaintiff's injuries are “permanent and
irrevocable” plaintiff would be entitled to damages that may trigger an insurer's obligation).


124 See, e.g., Md. Cas. Co. v. Armco, 822 F.2d 1348, 1354 (4th Cir. 1987) (following Hanna to
find that costs of CERCLA compliance are not damages and so are not covered by Armco's
insurance policy); Mraz v. Canadian Univ. Ins. Co., 804 F.2d 1325, 1329 (4th Cir. 1986)
(finding that plain language of CERCLA's relevant provisions indicates that “[r]esponse
costs [of waste cleanup] are not themselves property damages.”).


125 See, e.g., A.Y. McDonald Indus., Inc. v. Ins. Co. of N. Am., 475 N.W.2d 607, 620 (Iowa
1991) (giving damages the meaning “the ordinary reasonable person would believe the term
to mean” and finding that this meaning encompassed CERCLA response costs); Aetna Cas.
& Sur. v. Kentucky, 179 S.W.3d 830, 838-39 (Ky. 2005) (agreeing with the “majority of
state appellate courts” that the “ordinary” meaning of damages encompasses response and
cleanup costs mandated under CERCLA for the purposes of remedying ongoing injury);
Patrons Oxford Mut. Ins. Co. v. Marois, 573 A.2d 16, 19 (Me. 1990) (mentioning, but
declining to follow, courts that found coverage for government-mandated cleanup costs by
reasoning that ordinary people cannot understand the narrower legal meaning of “damages,”
which does not include such costs); Johnson Controls, Inc. v. Emps. Ins. of Wausau, 665
N.W.2d 257, 280-81 (Wis. 2003) (rejecting a “too-confining, overly technical definition of
‘damages”’ and arguing that a broader definition which includes CERCLA response costs
does not render the term “damages” mere surplusage because CGL policies do not cover the
costs of complying with general regulations or prospective conduct).


126 See, e.g., Stonewall Ins. Co. v. Asbestos Claims Mgmt. Corp., 73 F.3d 1178, 1205 (“... [T]he
Insurers contended that coverage of the underlying asbestos-related bodily injury claims
should be precluded because NGC ‘expected’ or “intended” the injuries within the meaning
of the ‘occurrence’ definition.”).
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127 ABRAHAM & SCHWARCZ, supra note 68, at 500.


128 See, e.g., Am. Fam. Ins. Co. v. Walser, 628 N.W.2d 605, 611-12 (Minn. 2001) (holding
that once some harm is expected or intended, the type of harm that occurs is irrelevant to
application of the exclusion); Farmers Mut. Ins. Co. v. Kment, 658 N.W.2d 662 (Neb. 2003)
(same); SL Indus. v. Am. Motorists Ins. Co., 607 A.2d 1266, 1274-75 (N.J. 1992) (holding
that a different type of harm than was expected is not excluded); United Servs. Auto. Ass'n
v. Elitzky, 517 A.2d 982, 991 (Pa. Super. Ct. 1986) (same).


129 See ABRAHAM, supra note 88, at 163 (“The ‘owned-property’ exclusion's] ... general
function is to prevent the insured from using a liability insurance policy as if it provided
property insurance.”).


130 See id. (noting that the owned-property exclusion functions whether the contamination took
place on insured's property or others' property); Savoy Med. Supply Co. v. F & H Mfg. Corp.
776 F. Supp. 703, 706-09 (E.D.N.Y. 1991) (finding damage was “outside the confines of
the owned property exclusion” even without evidence that contaminants spread to adjacent
lands or groundwater because the damage posed a threat to the public).


131 See, e.g., Hakim v. Mass. Insurers' Insolvency Fund, 675 N.E.2d 1161, 1165-66 (Mass. 1997)
(holding that insurer was not liable for costs of cleaning insured's property because the
“sole purpose” of such cleanup was to remediate insured's property); State v. Signo Trading
Int'l, 612 A.2d 932, 939 (N.J. 1992) (emphasizing “plain language” of CGL policy that
excluded the cost of future damage from coverage and lack of evidence of injury to third-
party property).


132 See generally Kirby T. Griffis, Note, Apportionment of Environmental Cleanup Costs
Under the Owned-Property Exclusion in CGL Insurance Policies, 80 VA. L. REV. 1351
(1994) (comparing methods of apportioning costs for environmental cleanup under the
owned-property exclusion and arguing that clear apportionment rules would have significant
benefits).


133 See, e.g., Aetna Ins. Co. v. Aaron, 685 A.2d 858, 870 (Md. Ct. Spec. App. 1996) (finding that
owned-property exclusion does not preclude coverage of cost of altering a glass enclosure
in a condominium unit that caused water damage to neighboring property).


134 See Ferris & Rees, supra note 44, at 833 (citing estimates that it could take 100 to 1000 years
to completely decontaminate an aquifer by the pump and treat method).
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135 See, e.g., United Coop. v. Frontier FS Coop., 738 N.W.2d 578, 585 (Wis. Ct. App. 2007)
(noting that insurers conceded that groundwater was not insured's property); Schnitzer Inc.
v. Certain Underwriters at Lloyd's of London, 137 P.3d 1282, 1284 (Or. 2006) (rejecting
insured's argument that insurer was obligated to indemnify insured for future groundwater
decontamination but accepting that the owned-property exclusion does not encompass
groundwater); Norfolk S. Corp. v. Cal. Union Ins. Co., 859 So. 2d 167, 193 (La. Ct. App.
2003) (agreeing with earlier Louisiana decision that treated groundwater as a “fugitive
subsurface mineral” not owned by insured).


136 Land O' Lakes, Inc. v. Emps. Ins. Co. of Wausau, 728 F.3d 822, 829 (8th Cir. 2013)
(holding that the insured's PRP letter from the EPA was “a suit for arguably-covered
damages” as contemplated under the pertinent policies, which triggered their duty to defend);
SCSC Corp. v. Allied Mut. Ins. Co., 536 N.W.2d 305, 315 (Minn. 1995) (holding that the
Minnesota Pollution Control Agency's Request for Information letter constituted a “suit”);
A.Y. McDonald Indus. v. Ins. Co. of N. Am., 475 N.W.2d 607, 629 (Iowa 1991) (holding
that the EPA's PRP letter and subsequent actions constituted a “suit” under a CGL policy);
Aetna Cas. & Sur. Co. v. Pintlar Corp., 948 F.2d 1507, 1517 (9th Cir. 1991) (holding that
a PRP letter issued by the EPA constitutes a “suit” because an “ordinary person” would
perceive such a letter as notice of the “effective commencement of a ‘suit’ necessitating a
legal defense.”); Idaho v. Bunker Hill Co., 647 F. Supp. 1064, 1068 (D. Idaho 1986) (“The
duty to defend arises upon the filing of a complaint whose allegations, in whole or in part,
read broadly, reveal a potential for liability that would be covered by the insured's policy.”);
Simon Wrecking Co. v. AIU Ins. Co., 350 F. Supp. 2d 624, 637 (E.D. Pa. 2004) (holding
that PRP letters constitute claims, rather than suits).


137 See Richard N. Clarke, Frederick Warren-Boulton, David D. Smith & Marilyn J. Simon,
Sources of the Crisis in Liability Insurance: An Economic Analysis, 5 YALE J. ON REG.
367, 367 (1988) (listing large property-casualty insurance rate increases for various types
of policyholders, including fifty to one hundred percent increases for obstetricians); THE
LIABILITY CENTURY, supra note 1, at 164 (noting that, during the insurance crisis, “[f]or
some policyholders for a limited time, CGL coverage was not available at any price”).


138 TIME MAGAZINE (Mar. 24, 1986), http://content.time.eom/time/
covers/0,16641,19860324,00.html [https://perma.cc/D9NY-3LJZ].


139 15 U.S.C. §§ 1011-1015.


140 See, e.g., NAT'L INS. CONSUMER ORG., THE LIABILITY CRISIS IN INSURANCE
6-7 (1986) (proposing changes to the McCarran-Ferguson Act's exemption for the insurance
industry in order to prevent insurers from fixing prices); Jay Angoff, Insurance Against
Competition: How the McCarran-Ferguson Act Raises Prices and Profits in the Property-
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Casualty Insurance Industry, 5 YALE J. ON REG. 397, 402-07, 414 (1988) (arguing that the
McCarran-Ferguson Act was a “major cause” of the insurance industry's recurring crises,
in part because of its authors' failure to account for evidence of collusive conduct among
insurers).


141 See, e.g., INS. INFO. INST., THE LAWSUIT CRISIS 4 (1986) (attributing the insurance
crisis to the costs of increased liability); THE BUS. ROUNDTABLE, TORT LAW REFORM
POLICY STATEMENT 5, 118-24 (1986) (supporting bill allowing for individual treble
damage liability in antitrust suits on the ground that the bill would prevent antitrust plaintiffs
from making use of “whipsawing” settlement techniques); Clarke et al., supra note 137,
at 377 (discussing common insurers' argument that changes in tort law which expanded
damages and liability for policyholders made liability insurance scarce and more costly);
American International Group, “There's a Price to be Paid for Excessive Liability Awards in
Our Courts,” WASH. POST, Dec. 17, 1985 at A16 (promising to “continue to speak out for
corrective legislation” to address “enormous” damage awards that “will be paid by all of us
who participate in the economic system.”).


142 For analytical studies of the causes of the crisis, see Kenneth S. Abraham, Making Sense
of the Liability Insurance Crisis, 48 OHIO STATE L.J. 399 (1987); George L. Priest, The
Current Insurance Crisis and Modern Tort Law, 96 Yale L.J. 1521 (1987); Symposium,
Perspectives on the Insurance Crisis, 5 YALE J. ON REG. 367 (1988); Ralph A. Winter, The
Liability Crisis and the Dynamics of Competitive Insurance Markets, 5 YALE. J. ON REG.
455 (1988); Kyle D. Logue, Toward a Tax-Based Explanation of the Liability Insurance
Crisis, 82 VA. L. REV. 895 (1996).


143 See generally U.S. DEP'T OF JUSTICE, TORT POLICY WORKING GROUP AN
UPDATE ON THE LIABILITY CRISIS (1987); GOVERNOR'S ADVISORY COMM'N
ON LIAB. INS., STATE OF N.Y., INSURING OUR FUTURE (1986); INS. SERVS. OFF.,
INSURER PROFITABILITY: THE FACTS (1986).


144 Kenneth S. Abraham, The Rise and Fall of Commercial Liability Insurance, 87 VA. L. REV.
85, 102-03 (2001).


145 THE LIABILITY CENTURY, supra note 1, at 163.


146 Id.


147 See supra text accompanying note 114-16.
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148 See 1 REPORTERS' STUDY, ENTERPRISE RESPONSIBILITY FOR PERSONAL
INJURY 55, 92 (AM. L. INST. 1991) (“[J]udicial interpretations of policy language that
some insurers ... had regarded as fixed, clear, and limiting, have expanded the scope of
coverage against both conventional and newer forms of liability.”).


149 ABRAHAM & SCHWARCZ, supra note 68, at 534-35.


150 Am. States Ins. Co. v. Koloms, 687 N.E.2d 72, 74-75 (Ill. 1997).


151 Other demands were that the claims-made policy be subject to a retroactive date and that the
costs of defense erode policy limits. See Hartford Fire Ins. Co. v. California, 509 U.S. 764,
771 (1993) (“[T]he defendants wanted the ‘claims-made’ policy to have a ‘retroactive date’
provision, which would further restrict coverage to claims based on incidents that occurred
after a certain date.”).


152 The dynamics of this process are discussed in ABRAHAM & SCHWARCZ, supra note 68,
at 36-38 and 167-68.


153 THE LIABILITY CENTURY, supra note 1, at 164.


154 See, e.g., Olin Corp. v. OneBeacon Am. Ins. Co., 864 F.3d 130, 138, 154 (2d Cir. 2017)
(remanding for further proceedings a case involving claims for coverage of asbestos
liabilities under CGL policies issued from the 1950s through 1970).


155 In re Ins. Antitrust Litig. 723 F. Supp. 464 (N.D. Cal. 1989), rev'd and remanded, 938 F.2d
919 (9th Cir. 1991), aff'd in part, rev'd in part sub nom. Hartford Fire Ins. Co. v. California,
509 U.S. 764 (1993); see also Lawrence M. Fisher, States and Industry Battling on Liability
Coverage, N.Y. TIMES, Mar. 23, 1988, at Al (“The suits contend that four major insurance
companies conspired with Lloyd's of London, Insurance Services Office Inc. and others ... to
reduce sharply all liability coverage available to public agencies, businesses and non-profit
organizations.”).


156 McCarran-Ferguson Act, ch. 20, § 3, 15 U.S.C. § 1013.


157 509 U.S. 764, 806 (1993).


158 ABRAHAM & SCHWARCZ, supra note 68, at 167.
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159 See, e.g., Angoff, supra note 140, at 403 (“[The Texas Attorney General] alleged that during
the insurance crisis, Aetna and other major insurance companies had agreed not to write
certain types of ‘politically sensitive’ insurance in order to pressure state legislators to enact
tort reform.”).


160 See Abraham, supra note 144, at 100-01 (“[I]nstead of bringing policyholders and insurers
back together in the joint enterprise of managing liability risk, the enactment of tort reform
tended to drive them apart.”).


161 See, e.g., Buss v. Superior Ct, 939 P.2d 766, 770 (Cal. 1997) (“[The insurer] reserved all its
rights, including ... ‘[w]ith respect to defense costs incurred or to be incurred in the future, ...
to be reimbursed ....”’); Shoshone First Bank v. Pac. Emps. Ins. Co., 2 P.3d 510, 514 (Wyo.
2000) (“[The insurer] contends that it is entitled to allocate the defense costs between the
claim for invasion of privacy and all the other claims involved and seek compensation from
Shoshone for the costs of defending the other claims.”).


162 See, e.g., Blue Ridge Ins. Co. v. Jacobsen, 22 P.3d 313, 314 (Cal. 2001) (“[W]e conclude an
insurer may be reimbursed for a reasonable settlement payment made over the objection of
the insureds.”); Excess Underwriters at Lloyd's, London v. Frank's Casing Crew & Rental
Tools, Inc., 246 S.W.3d 42, 43 (Tex. 2008) (“In Texas, an insurer that settles a claim against
its insured when coverage is disputed may seek reimbursement from the insured should
coverage later be determined not to exist ....”).


163 A.M. BEST COMPANY, BEST'S AGGREGATES AND AVERAGES 382 (2017).


164 The story of this expansion is told in G. EDWARD WHITE, TORT LAW IN AMERICA:
AN INTELLECTUAL HISTORY (expanded ed. 2003).


165 See Robert L. Rabin, The Historical Development of the Fault Principle: A Reinterpretation,
15 GA. L. REV. 925, 937-938 (1981) (discussing the development of exceptions to the
restricting doctrine of privity, eventually resulting in liability based on fault).


166 See THE LIABILITY CENTURY, supra note 1, at 52-57 (tracing the evolution of liability
for worker injury).


167 This was recognized soon after workers compensation came into the picture. See, e.g.,
Jeremiah Smith, Sequel to Workmen's Compensation Acts, 27 HARV. L. REV. 235, 235
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(1914) (suggesting that the principle underlying workers compensation applied to tort as a
whole).


168 See generally Gary T. Schwartz, The Beginning and the Possible End of the Rise of Modern
American Tort Law, 26 GA. L. REV. 601 (1992) (tracing the end of modern tort law's
expansion to the period between 1981 and 1992).


169 RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 2 (AM. L. INST. 1997).


170 See, e.g., Sutowski v. Eli Lilly & Co., 696 N.E.2d 187, 192-93 (Ohio 1998) (rejecting
application to DES); Spencer v. Baxter Int'l, Inc. 163 F. Supp. 2d 74, 81 (rejecting application
to blood products); Shackil v. Lederle Labs., 561 A.2d 511, 529 (N.J. 1989) (rejecting
application to DPT vaccine); Hamilton v. Beretta U.S.A. Corp., 750 N.E.2d 1055, 1068 (N.Y.
2001) (rejecting application to handguns); Black v. Abex Corp., 603 N.W.2d 182, 189 (N.D.
1999) (declining to expand application to asbestos where the record was otherwise sufficient
for summary judgment in favor of the defendants); Skipworth v. Lead Indus. Ass'n, 690 A.2d
169, 173 (Pa. 1997) (rejecting application to lead pigment in house paint).


171 Thing v. La Chusa, 771 P.2d 814, 829-30 (Cal. 1989).


172 For the classic statement of this position, see Escola v. Coca Cola Bottling Co. of Fresno,
150 P.2d 436, 441 (Cal. 1944) (Traynor, J., concurring) (“The cost of an injury and the loss of
time or health may be an overwhelming misfortune to the person injured, and a needless one,
for the risk of injury can be insured by the manufacturer and distributed among the public
as a cost of doing business.”).


173 See Abraham, supra note 142, at 402 (“Liability insurance for certain risks--directors and
officers, nurse-midwives, day-care centers, bars and restaurants, obstetricians practicing in
certain settings--was unavailable at any price for months at a time in some states during
1986.”).


174 George L. Priest, The Invention of Enterprise Liability: A Critical History of the Intellectual
Foundations of Modern Tort Law, 14 J. LEGAL STUD. 461 (1985).


175 Richard A. Epstein, Products Liability as an Insurance Market, 14 J. LEGAL STUD. 645
(1985).
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176 See Priest, supra note 174, at 470-83, 512-18 (discussing Fleming James's and William
Prosser's approaches to tort liability expansion).


177 See, e.g., Murphy v. E.R. Squibb & Sons, Inc., 710 P.2d 247, 254-56 (Cal. 1985) (limiting
the scope of market-share liability); Brown v. Superior Court, 751 P.2d 470, 477 (Cal. 1988)
(holding that negligence, not strict liability, governs prescription drug cases); Anderson v.
Owens-Corning Fiberglas Corp., 810 P.2d 549, 561-63 (Cal. 1991) (Mosk, J., concurring in
part and dissenting in part) (concurring in an opinion rejecting hindsight analysis in failure-
to-warn cases).


178 See Schwartz, supra note 168, at 683-84 (offering an agenda-completion explanation).


179 See id. at 686-87 (discussing the impact of Governor Reagan's judicial appointments on the
apparent shift in direction of California's tort policy).


180 There are only two exceptions of any significance, and these expanded liability rather than
restricting it, as did all the tort reform statutes of the late twentieth century. The first exception
was the adoption of the Employers Liability Act in the late nineteenth century, which limited
the scope of employers' defenses in negligence actions brought by their employees. Richard
D. Epstein, The Historical Origin and Economic Structure of Workers' Compensation Law,
16 GA. L. REV. 775, 778-79, 779 n.10 (1982). The second exception was the widespread
adoption of comparative negligence by statute in the 1970s. VICTOR E. SCHWARTZ &
EVELYN F. ROWE, COMPARATIVE NEGLIGENCE app. A, at 517-22 (5th ed. 2010).


181 See Kenneth S. Abraham, Medical Malpractice Reform: A Preliminary Analysis, 36 MD. L.
REV. 489, 502 (1977) (noting that the statute of limitations applicable to minors and people
with disabilities may not begin to run at the time of initial injury).


182 See Abraham, supra note 142, at 490 n.3 (noting an increase in the frequency of medical
malpractice claims against St. Paul physicians between 1968 and 1974).


183 See James R. Posner, Trends in Medical Malpractice Insurance, 1970-1985, 49 L.
& CONTEMP. PROBS. 37, 44-45 (1986) (discussing physicians' initial apprehensions
regarding claims-made insurance).


184 See PATRICIA M. DANZON, MEDICAL MALPRACTICE: THEORY, EVIDENCE, AND
PUBLIC POLICY 108 (1985) (discussing how the denial of proposed rate increases and
disapproval of the claims-made form led to insurers withdrawing from the market).
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185 See id. at 109-10 (noting that there has been “spectacular growth” in physician-owned
mutuals and reciprocals since 1975); Posner, supra note 183, at 39-40 (discussing the relative
success of physician and medical society sponsored malpractice insurers in the 1970s and
80s).


186 Susan Dentzer & Doug Tsuruoka, Malpractice Insurers Are Ill, NEWSWEEK, Apr. 29, 1985,
at 58.


187 CAL. CIV. CODE § 3333.2 (West 2021).


188 See Prentiss E. Fagles, Betsy I. Carter, James A. Davids, Neal E. Tackabery & Clay B.
Tousey, Jr., An Analysis of State Legislative Responses to the Medical Malpractice Crisis,
1975 DUKE L.J. 1417, 1446-50 (describing legislative reforms which have made “evidence
of collateral payments admissible at trial or require a reduction in damages by the amount of
such payments” and reforms which have limited the portion of recovery to which attorneys
are entitled).


189 See, e.g., Yates v. Pollock, 239 Cal. Rptr. 383, 386 (Cal. Ct. App. 1987) (upholding the
constitutionality of California's cap on damages); Atlanta Oculoplastic Surgery, P.C. v.
Nestlehutt, 691 S.E.2d 218, 222-23 (Ga. 2010) (holding Georgia's cap unconstitutional).


190 See, e.g., Daniel M. Bernick, How Physician Practices Should Handle Malpractice
Tail, PHYSICIANS NEWS DIG., https://physiciansnews.com/2013/04/08/how-physician-
practices-should-handle-malpractice-tail/ [https://perma.cc/8HEU-6GXW] (last visited Jan.
27, 2021) (describing the process of “buying the tail” and the potentially “huge” cost).


191 For a catalogue and analysis of the reforms, see Joseph Sanders & Craig Joyce, “Off to
the Races”: The 1980s Tort Crisis and the Law Reform Process, 27 HOUS. L. REV. 207,
210 (1990) (“Texas thereby joined the great majority of states, which enacted tort reform
legislation between 1985 and 1988.”). For analyses of the impact of the various reforms, see
Joanna M. Shepherd, Tort Reforms' Winners and Losers: The Competing Effects of Care and
Activity Levels, 55 UCLA L. REV. 905, 917 (2008) (analyzing the effects of tort reform and
specifically those relating to medical malpractice tort reforms).


192 Sanders & Joyce, supra note 191, at 222-24.


193 Id.
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194 See 2 REPORTERS' STUDY, ENTERPRISE RESPONSIBILITY FOR PERSONAL
INJURY 136-38 (AM. L. INST. 1991) (“Then the deep-pocket defendants ultimately pay a
large percentage of any substantial judgement entered in favor of the plaintiff, regardless of
relative fault among the injurers.”).


195 See MARC A. FRANKLIN, ROBERT L. RABIN, MICHAEL D. GREEN & MARK A.
GEISTFELD, TORT LAW AND ALTERNATIVES: CASES AND MATERIALS 824 (10th
ed. 2016) (discussing changes in damages and insurance rates); ABRAHAM, supra note 48,
at 284 (describing reforms which addressed-and sometimes limited-damages that could be
recovered).


196 See, e.g., General Aviation Revitalization Act of 1994, Pub. L. No. 103-298, § 3(3), 108 Stat.
1552 (codified at 49 U.S.C. § 40101) (adopting an eighteen-year limitation period for general
aviation aircraft); MASS. GEN. LAWS ANN. ch. 260, § 4 (West 2021) (prescribing both a
three-year statute of limitations and a seven-year statute of repose for medical malpractice
torts, regardless of the age at which the harm was incurred); 42 U.S.C. § 300aa-16(a)(2)
(adopting a thirty-six-month statute of limitations beginning at onset of the symptom caused
by the faulty vaccine, regardless of the age of the patient).


197 THE LIABILITY CENTURY, supra note 1, at 104.


198 Theodore A. Boundas et al., Lloyd's and the London Market: Overview and Recent
Developments, in UNDERSTANDING LLOYD'S AND THE LONDON INSURANCE
MARKET: HOW RECENT DEVELOPMENTS AFFECT YOUR CLIENTS 9 (Practicing
Law Institute, 1996).


199 Id. at 10; Richard E. Stewart & Steven E. Sigalow, How Lloyd's Saved Itself, 37 INS. F. 9,
12-13(2010).


200 Boundas et al., supra note 198 at 10.


201 The story, up to 1993, is told in ADAM RAPHAEL, ULTIMATE RISK: THE INSIDE
STORY OF THE LLOYD'S CATASTROPHE 99-203 (1994).


202 Robert M. Hall, Lloyd's of London: Reconstruction and Renewal, Credit for Reinsurance
and Equitas, in UNDERSTANDING LLOYD'S AND THE LONDON INSURANCE
MARKET: HOW RECENT DEVELOPMENTS AFFECT YOUR CLIENTS 202
(Practicing Law Institute, 1996).
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203 See Boundas et al., supra note 198, at 18-19; Stewart & Sigalow, supra note 199, at 12-13.


204 Stewart & Sigalow, supra note 199, at 15.


205 Id.


206 See, e.g., Olin Corp. v. OneBeacon Am. Ins. Co., 864 F.3d 130, 150-151 (2d Cir. 2017)
(assessing the impact of plaintiff's settlements with prior insurers).


207 See generally Kenneth S. Abraham, Allocation of Settlements in Multi-Insurer Coverage
Disputes, 48 FED'N INS. & CORP. COUNS. Q. 427 (1998) (discussing problems arising
when a policyholder brings claims against many liability insurers but does not settle with
all of them).


208 See, e.g., Olin Corp., 864 F.3d at 154 (remanding case to ascertain the effect of Olin's previous
settlement with London Market Insurers, but providing “guiding principles” on the issue,
including on Condition C and the prior insurance provision).


209 See THE LIABILITY CENTURY, supra note 1, at 233-35 (analyzing rationales for the ways
that large corporations purchase liability insurance).


210 CATHERINE R. DUFFY, HELD CAPTIVE: A HISTORY OF INTERNATIONAL
INSURANCE IN BERMUDA 183-87 (2004).


211 Id. at 208.


212 RICHARD JACOBS, LORELIE S. MASTERS & PAUL STANLEY, LIABILITY
INSURANCE IN INTERNATIONAL ARBITRATION: THE BERMUDA FORM 19-21
(2d ed. 2011); DAVID SCOREY, RICHARD GEDDES & CHRIS HARRIS, THE
BERMUDA FORM: INTERPRETATION AND DISPUTE RESOLUTION OF EXCESS
LIABILITY INSURANCE 166-92 (2d ed. 2018).


213 JACOBS ET AL., supra note 212, at 122.


214 See, e.g., Payton v. Abbott Labs, 83 F.R.D. 382, 386, 392 (D. Mass. 1979) (certifying a
plaintiff class in a putative action involving, among other things, the failure to warn about
dangers posed by the drug DES); Orna Rabinovich-Einy, Balancing the Scales: The Ford-
Firestone Case, the Internet, and the Future Dispute Resolution Landscape, 6 YALE J.L. &
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TECH. 1, 4-7 (2003-2004) (describing suits against Ford Motor Co. for rollover accidents
involving SUVs).


215 Some versions of the Bermuda policy refer to this as an “integrated” occurrence. DAVID
SCOREY ET AL., supra note 213, at 110-18.


216 Id. at 24,


217 See RICHARD JACOBS ET AL., supra note 213, at 290 (describing confidentiality
requirements in Bermuda Form arbitration). The linkage of arbitration with confidentiality
means that there is no precedent-setting through arbitral decisions. Kenneth S. Abraham &
J.W. Montgomery, III, The Lawlessness of Arbitration, 9 CONN. INS. L.J. 355, 360 (2003).


218 RICHARD JACOBS ET AL., supra note 213, at 293.


219 Id. at 26.


220 Id. at 27.


221 Id. at 44.


222 See RESTATEMENT OF THE LAW: LIAB. INS. § 4 (AM. L. INST. 2019) (describing how
courts interpret ambiguous policy terms).


223 Partly in reaction to this challenge, I think, a practice has grown up in which, although
evidence of the intentions of the parties to the policy is understood to be foreclosed by
the above-quoted construction clause, evidence of what English lawyers call the “factual
matrix” is sometimes admitted. DAVID SCOREY ET AL., supra note 213, at 76. The
factual matrix may include evidence of the business purpose of policy provisions, prior
now-modified provisions from earlier versions of the Bermuda policy, and sometimes even
circulars issued generally to the Bermuda policy market describing the purpose of redrafted
policy provisions. The result is something of a hybrid approach to the interpretation of
ambiguous policy provisions.


224 ACE Ltd., ACE Completes Acquisition of Chubb; Adopts Chubb Name
and Launches New Chubb Brand, CISION PR NEWSWIRE (January 14,
2016, 6:03 ET), https://www.pmewswire.com/news-releases/ace-completes-acquisition-
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of-chubb-adopts-chubb-name-and-launches-new-chubb-brand-300204936.html [https://
perma.cc/M64U-8S9P].


225 Matthew Dalton & Ben Dummett, AXA to Buy Insurer XL Group for $15.3 Billion,
WALL ST. J. (March 5, 2018, 4:19 PM), https://www.wsj.com/articles/axa-to-buy-xl-group-
for-15-3-billion-1520236823 [https://perma.cc/4H3C-79AX].


226 Priest, supra note 142, at 1550.


227 Robert P. Hartwig, President & Economist, CPCU, Presentation Entitled Adapting
to an Ever-Changing and Risky World of Tort Liability at the American Bar
Association Magna Carta 800 Conference 13 (June 12, 2015) (presentation can be
downloaded from https://www.iii.org/presentation/adapting-to-an-ever-changing-and-risky-
world-of-tort-liability-061015 [https://perma.cc/FAC8-QR9R]).


228 General Electric Co. Annual Income Statement, MARKETWATCH, https://
www.marketwatch.com/investing/stock/ge/financials [https://perma.cc/68YT-6HAK].


229 See, e.g., THE LIABILITY CENTURY, supra note 1, at 233-34 (describing large
corporations' expertise in managing risk and shareholders' perceptions of it).


230 TOM BAKER & SEAN J. GRIFFITH, ENSURING CORPORATE MISCONDUCT: HOW
LIABILITY INSURANCE UNDERMINES SHAREHOLDER LITIGATION 57-76 (2010);
see also Victor P. Goldberg, The Devil Made Me Do It: The Corporate Purchase of Insurance,
5 REV. L. & ECON., 541, 543 (2009) (arguing that insurers supply valuable risk management
services).


231 See STEPHEN LOWE, JOSEPH LEBENS & MICHAEL PUMMELL, TOWERS
WATSON, DEEPWATER HORIZON DISASTER: INSURANCE INDUSTRY
IMPLICATIONS 2 (2010), http://docplayer.net/12320459-Deepwater-horizon-disaster.html
[https://perma.cc/44D2-RZ7R] (“[A]lthough named as a defendant in more than 300 lawsuits
stemming from the incident, BP itself has no commercial liability insurance coverage for
the event.”).


232 See Steve Olenski, Nearly Four Years After Deepwater Horizon,
Has BP's Brand Image Recovered?, FORBES (Jan. 24, 2014,
12:54 PM), https://www.forbes.com/sites/steveolenski/2014/01/24/nearly-four-years-
after-deepwater-horizon-has-bps-brand-image-recovered/#114429dc61f6 [https://perma.cc/
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H83U-QQ9L] (“[T]he company remains an economic behemoth and a major player in a
commodity the world hopelessly depends on.”).
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17 Cal.App.4th 1773, 22 Cal.Rptr.2d 206


ACL TECHNOLOGIES, INC., Plaintiff and Appellant,
v.


NORTHBROOK PROPERTY AND CASUALTY
INSURANCE COMPANY, Defendant and Respondent.


No. G012053.
Court of Appeal, Fourth District, Division 3, California.


Aug 24, 1993.


[Opinion certified for partial publication. *  ]


* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of footnote 1.


SUMMARY


The trial court, in an action by an insured against its insurer, involving a claim for expenses to
clean up pollutants that leaked from rusted and corroded underground storage tanks on property
purchased by the insured, found that any coverage otherwise provided by the policy was excluded
under the pollution exclusion, and that the exception for discharges that were “sudden and
accidental” was inapplicable. Judgment was entered for the insurer. (Superior Court of Orange
County, No. X-619576, C. Robert Jameson, Judge.)


The Court of Appeal affirmed. The court held that the “sudden and accidental” language in the
pollution exclusion did not allow for coverage for gradual pollution, even if unexpected and
unintentional. The contract language was “clear and explicit” as a lay person would understand it;
in context, if “sudden” meant merely “unexpected,” then it would have no independent meaning,
and insurance contracts are construed to avoid rendering terms surplusage. The word “sudden”
must, preceding “accidental,” convey a temporal meaning of immediacy, quickness, or abruptness.
Accordingly, the court held, in context, “sudden and accidental” unambiguously did not include
gradual pollution. It further held that even if the “sudden and accidental” language was ambiguous,
coverage would not be consistent with the objectively reasonable expectations of the insured.
Whatever “sudden” means, it does not mean gradual, and the ordinary person would never think
that something which happens gradually also happens suddenly. (Opinion by Sills, P. J., with
Moore and Wallin, JJ., concurring.) *1774
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HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d, 1e)
Insurance Contracts and Coverage § 17-- Rules in Aid of Interpretation of Contracts--Reasonable
and Ordinary Meaning of Words--Pollution Exclusion--Sudden and Accidental Discharge.
In an action by an insured against its insurer, involving a claim for expenses to clean up
pollutants that leaked from rusted and corroded underground storage tanks on property purchased
by the insured, the trial court properly found that any coverage otherwise provided by the
policy was excluded under the pollution exclusion, and that the exception to the exclusion for
discharges that were “sudden and accidental” was inapplicable, since the “sudden and accidental”
language did not allow for coverage for gradual pollution. The contract language was “clear and
explicit” as a lay person would understand it; in context, if “sudden” meant merely “unexpected,”
then it would have no independent meaning, and insurance contracts are construed to avoid
rendering terms surplusage. The word “sudden” must, preceding “accidental,” convey a temporal
meaning of immediacy, quickness, or abruptness. Accordingly, in context, “sudden and accidental”
unambiguously did not include gradual pollution.


[Construction and application of pollution exclusion clause in liability insurance policy, 39
A.L.R.4th 1047.]


(2)
Courts § 40--Doctrine of Stare Decisis--Opinions of Lower Federal Courts--Unpublished
Opinions.
Unpublished federal slip opinions that have not been officially published, and can only be
“accessed” by means of a computerized legal research service, are beyond the cognizance
of California courts. The California rule against citation to unpublished opinions makes no
differentiation between state and federal cases (Cal. Rules of Court, rule 977(a)).


(3a, 3b, 3c)
Insurance Contracts and Coverage § 10--Rules in Aid of Interpretation of Contracts--Fundamental
Principles.
Under the rules for interpreting insurance contracts, if contractual language is clear and explicit, it
governs. If there is ambiguity in a promise, its terms must be interpreted in the sense in which the
promisor believed, at the time of making it, that the promisee understood it. When particular policy
language is ambiguous, it is interpreted in the sense the insurer believed the insured understood it
at the time of formation. Only if application of this last rule does not resolve the ambiguity *1775
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should the courts then resolve the ambiguity against the insurer. Language in a contract must be
construed in the context of that instrument as a whole, and in the circumstances of that case, and
cannot be found to be ambiguous in the abstract. The fact that a number of courts have disagreed
over the meaning of a word does not show the word is ambiguous. Different jurisdictions apply
different rules governing the issue of textual ambiguity, and so may reach different results that are
not necessarily logically inconsistent.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 699.]


(4)
Insurance Contracts and Coverage § 13--Rules in Aid of Interpretation of Contracts--Interpretation
as Affected by Intent of the Parties--Pollution Exclusion--“Sudden and Accidental.”
In an action by an insured against its insurer, involving a claim for expenses to clean up pollutants
that leaked from rusted and corroded underground storage tanks on property purchased by the
insured, the trial court properly found that any coverage otherwise provided by the policy was
excluded under the pollution exclusion, and that the exception for discharges that were “sudden
and accidental” was clearly inapplicable, since even if the “sudden and accidental” language was
ambiguous, coverage would not be consistent with the objectively reasonable expectations of the
insured. Whatever “sudden” means, it does not mean gradual, and the ordinary person would never
think that something which happens gradually also happens suddenly. The words are antonyms.
Accordingly, no objectively reasonable policyholder would expect the word “sudden” to allow for
coverage for gradual pollution. “Sudden” never means both “unexpected and gradual.”


(5a, 5b)
Insurance Contracts and Coverage § 11--Rules in Aid of Interpretation of Contracts--Interpretation
as Question of Law--Pollution Exclusion--Drafting History.
In an action by an insured against its insurer, involving a claim for expenses to clean up pollutants
that leaked from rusted and corroded underground storage tanks on property purchased by the
insured, in which the trial court properly found that any coverage otherwise provided by the
policy was excluded under the pollution exclusion, and that the exception for discharges that were
“sudden and accidental” was clearly inapplicable, the “sudden and accidental” language could not
be construed to include coverage for unintended and unexpected pollution, even if it occurred
gradually, by reliance on the “drafting history,” particularly “industry interpretations,” of the
exclusion. A showing of ambiguity is necessary before *1776  extrinsic evidence may be admitted
to shed light on the meaning of language; the phrase “sudden and accidental” unambiguously did
not include “gradual.” To allow extrinsic evidence to show that it did would be to allow extrinsic
evidence to contradict the terms of the contract in violation of the parol evidence rule (Code Civ.
Proc., § 1856). Also, reliance on extrinsic drafting history contradicts the basic rule that words in
an insurance policy should be interpreted as lay persons would interpret them. Further, there was



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113678&cite=1WITSUMChIs699&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1856&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1856&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





ACL Technologies, Inc. v. Northbrook Property & Casualty..., 17 Cal.App.4th 1773...
22 Cal.Rptr.2d 206


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


no evidence that all insurers and insureds, and specifically the parties involved, were aware of the
drafting history. Finally, there is no legal authority for the use of drafting history.


[The parol evidence rule and admissibility of extrinsic evidence to establish or clarify ambiguity
in written contract, note, 40 A.L.R.3d 1384.]


(6)
Contracts § 28--Construction and Interpretation--Intention of Parties-- Objective Theory.
California recognizes the objective theory of contracts. It is the objective intent, as evidenced
by the words of the contract, rather than the subjective intent of one of the parties, that controls
interpretation.


(7)
Insurance Contracts and Coverage § 128--Actions--Evidence--Burden of Proof--Pollution--
Gradualness.
In an action by an insured against its insurer, involving a claim for expenses to clean up pollutants
that leaked from rusted and corroded underground storage tanks on property purchased by the
insured, the trial court properly found that any coverage otherwise provided by the policy was
excluded under the pollution exclusion, and that the exception for discharges that were “sudden
and accidental” was clearly inapplicable. Assuming the insurer had the burden of showing that
the release was not sudden and accidental, that burden was met by substantial evidence that the
release of contaminants was a result of holes in the tanks which developed over time as a result
of rust. Corrosion is, by definition, a gradual process. When there is no evidence of any traumatic
release during the policy period, and substantial evidence of release from gradual corrosion, it is
reasonably obvious that an insurer has carried any burden it might have to show the applicability
of the pollution exclusion.


COUNSEL
Aprahamian & Ducote, Harold A. Ducote, Jr., Richard J. Aprahamian, Mark D. Alpert, Susan M.
Trager, Geoffrey K. Willis and David E. Kendig for Plaintiff and Appellant. *1777
Latham & Watkins, David L. Mulliken, Kristine L. Wilkes and Michael D. Ramsey as Amici
Curiae on behalf of Plaintiff and Appellant.
Long & Williamson, Patrick A. Long, John A. Delis, Gleason, McGuire & Shreffler, Philip J.
McGuire and David E. Schroeder for Defendant and Respondent.
Hufstedler, Kaus & Ettinger, John P. Olson, Wiley, Rein & Fielding, Thomas W. Brunner,
Christopher D. Cerf, James P. Anasiewicz, Buchalter, Nemer, Fields & Younger, Randolph P.
Sinnott, Cheryl A. Orr, Harwood Lloyd, Victor C. Harwood III, Edward Zampino and Bernadette
M. Peslak as Amici Curiae on behalf of Defendant and Respondent.
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SILLS, P. J.


I. Introduction
Insurance claims arising out of leaking underground storage tanks raise the question of who will
pay for the cleanup of millions of tons of toxic waste produced in the United States since World
War II. This problem has sparked a legal war that has raged in both federal and state courts from
Maine to California. (See Northern Ins. Co. v. Aardvark Associates (3d Cir. 1991) 942 F.2d 189,
191; see also Avondale Industries, Inc. v. Travelers Indem. Co. (2d Cir. 1989) 887 F.2d 1200, 1201
[“the vast carelessness that created the conundrum of hazardous waste ... will not be quickly or
easily remedied”].) Much of the strife has focused on the precise issue of whether the “sudden
and accidental” exception to the pollution exclusion contained in the 1973 version of the standard
comprehensive general liability insurance policy (CGL) allows for coverage for pollution which
escaped gradually.


This case, like many throughout the country, involves a claim for expenses to clean up pollutants
which leaked from rusted and corroded underground storage tanks. The trial judge found the
release of the pollutants was gradual. He therefore held, among other things, that the pollution
exclusion precluded coverage. We agree and affirm the judgment in favor of the insurer. Gradual
is the opposite of sudden.


II. Facts
In August 1984 ACL Technologies purchased some property in an industrial section of Santa Ana.
About the same time the company obtained a *1778  CGL policy from Northbrook Property and
Casualty Insurance Company, with the policy period from September 28, 1984, to September 28,
1985. Unknown to ACL at the time, the property contained underground storage tanks which had
been used to store hazardous substances for over two decades.


ACL first learned of the tanks in late 1985 or early 1986 when the Santa Ana Fire Department
ordered the company to “establish testing conditions” on the tanks or remove them. City officials
later explained that a city ordinance required all underground storage tanks be monitored and used
or declared out of service and removed.


In January, February, and April 1988 the tanks were removed. They were rusted and had many
small holes (largest about an inch in diameter); a particularly large (12,000-gallon) tank had a split
seam about an inch and one-half long at the junction of the end and side plates. Corrosion was
visible in the area of the split. Photographs were taken of the newly removed tanks.


Soil samples from the area around the tanks showed contamination. The city and the California
Regional Water Quality Control Board then ordered ACL to develop a cleanup plan. ACL



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991137382&pubNum=0000350&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_191&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_191

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991137382&pubNum=0000350&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_191&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_191

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989151299&pubNum=0000350&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_1201&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1201





ACL Technologies, Inc. v. Northbrook Property & Casualty..., 17 Cal.App.4th 1773...
22 Cal.Rptr.2d 206


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


presented Northbrook with a claim for the cost of the cleanup, which Northbrook denied. ACL
then filed this lawsuit for breach of contract and declaratory relief.


(1a) The CGL policy issued by Northbrook contained this exclusion: “This part does not insure:
[¶] (f) bodily injury or property damage arising out of the discharge, dispersal, release or escape
of smoke, vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, waste materials or
other irritants, contaminants or pollutants into or upon land, the atmosphere or any water course
or body of water; but this exclusion does not apply if such discharge, dispersal, release or escape
is sudden and accidental.”


Trial was to the court, which specifically found that the pollutants escaped through leaks caused
by corrosion, and that this corrosion occurred gradually over an “extended” period of time.
Accordingly, the court concluded that any coverage otherwise provided by the policy was excluded
under the policy's pollution exclusion. As the judge put it, “[t]he word 'sudden' is directed at rupture
or human error, an explosion, a spill, something which occurs abruptly, and the term is used to
specifically exclude the situation which happens in this case, and that is the corrosion over an
extended period of time of the pipes or tanks in the ground which could actually cause a leaking
situation over several years, such as in this case.” *1779


ACL now appeals from the ensuing judgment. *  *


* See footnote, ante, page 1773.


III. Discussion


A. Gradual Is the Opposite of Sudden
The Supreme Courts of Massachusetts, 2  Michigan, 3  North Carolina, 4  and Ohio 5  have held
that the word “sudden” or the phrase “sudden and accidental” as used in the 1973 pollution
exclusion did not allow for liability coverage arising from gradual pollution, with state intermediate
appellate courts and federal courts construing state law unanimously taking the same position in
Indiana, 6  Kansas, 7  Kentucky, 8  New Hampshire, 9  Pennsylvania, 10  *1780  South Carolina, 11


Tennessee, 12  and Utah. 13  With our opinion today, and the recent decision in Shell Oil Co. v.
Winterthur Swiss Ins. Co. (1993) 12 Cal.App.4th 715, 752 [15 Cal.Rptr.2d 815] (“ 'Sudden' Events
Start Abruptly”), California should be added to this list.


2 Lumbermens Mut. Cas. v. Belleville Ind. (1990) 407 Mass. 675 [555 N.E.2d 568, 572] (“For
the word 'sudden' to have any significant purpose, and not to be surplusage when used
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generally in conjunction with the word 'accidental,' it must have a temporal aspect to its
meaning, and not just the sense of something unexpected.”).


3 Upjohn Co. v. New Hampshire Ins. Co. (1991) 438 Mich. 197 [476 N.W.2d 392, 397] (“We
conclude that when considered in its plain and easily understood sense, 'sudden' is defined
with a 'temporal element that joins together conceptually the immediate and the unexpected.'
”).


4 Waste Management v. Peerless Ins. Co. (1986) 315 N.C. 688 [340 S.E.2d 374, 383] (holding
that waste material that had leached into groundwater had not done so suddenly and
was therefore “clearly excluded by the plain terms of the pollution exclusion”). See also
Harleysville Mut. v. R.W. Harp and Sons (1991) 305 S.C. 492 [409 S.E.2d 418] (applying
North Carolina law and following Waste Management).


5 Hybud Equip. v. Sphere Drake Ins. (1992) 64 Ohio St.3d 657 [597 N.E.2d 1096, 1103] (“The
inclusion of the word 'sudden' readily indicates that the exception was not intended to apply
to a release that occurred over an extended time.”).


6 Barmet of Indiana v. Security Ins. Group (Ind.App. 1981) 425 N.E.2d 201, 203 (“regular
and frequent” emissions from malfunctioning of pollution control system at an aluminum
recycling plant held not sudden and accidental).


7 U. S. Fidelity & Guar. v. Morrison Grain Co. (D.Kan. 1990) 734 F.Supp. 437, 446 (“To
divorce 'sudden' of its temporal component would eviscerate it of any independent meaning
or force.”); see also American Motorists Ins. Co. v. General Host Corp. (D.Kan. 1987) 667
F.Supp. 1423, 1429 (“The language is clear and plain, something only a lawyer's ingenuity
could make ambiguous.”).


8 U. S. Fidelity and Guar. v. Star Fire Coals, Inc. (6th Cir. 1988) 856 F.2d 31, 34 (“We believe
the everyday meaning of the term 'sudden' is exactly what this clause means. We do not
believe that it is possible to define 'sudden' without reference to a temporal element that joins
together conceptually the immediate and the unexpected.”).


9 Great Lakes Container v. National Union Fire Ins. (1st Cir. 1984) 727 F.2d 30, 33-34
(no allegation of sudden and accidental release where groundwater was contaminated by
migration of wastes discharged from barrel reconditioning operation).


10 Lower Paxon Tp. v. U.S. Fid. and Guar. Co. (1989) 383 Pa. Super. 558 [557 A.2d 393, 402]
(“To read 'sudden and accidental' to mean only unexpected and unintended is to rewrite the
policy by excluding one important ... requirement—abruptness of the pollution discharge.
The very use of the words 'sudden and accidental' ... reveal a clear intent to define the words
differently.”); Techalloy Co. v. Reliance Ins. Co (1984) 338 Pa. Super. 1 [487 A.2d 820, 827]
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(“it is immediately apparent that Peterman did not allege a sudden event. In contrast, the
allegations were directly the opposite, identifying the source of the problem as contamination
which occurred on a 'regular or sporadic basis from time to time during the past 25 years' ”);
Northern Ins. Co. v. Aardvark Associates, supra, 942 F.2d 189, 192 (following Lower Paxon
Tp.); Centennial Ins. Co. v. Lumbermens Mut. Cas. Co. (E.D.Pa. 1987) 677 F.Supp. 342, 348
(“This Court cannot characterize continuous activity ... as sudden.”); Fischer & Porter Co.
v. Liberty Mut. Ins. Co. (E.D.Pa. 1986) 656 F.Supp. 132, 140 (“The plain, ordinary meaning
of the word 'sudden' signifies an event that occurs abruptly, without warning.”); American
Mut. Liability Ins. v. Neville Chemical (W.D.Pa. 1987) 650 F.Supp. 929, 933 (following
Techalloy).


11 Greenville County v. Insurance Res. Fund (S.C.App. 1993) 427 S.E.2d 913, 917 (“the word
'sudden' was included in the policy to cover an event not yet defined by the policy, i.e.
a release which was abrupt or precipitant. We find further support for this interpretation
by the realization that if we were to otherwise define the word 'sudden,' the language of
the occurrence provision, the pollution exclusion clause and its exception becomes unduly
repetitious.”).


12 U.S. Fidelity & Guar. Co. v. Murray Ohio Mfg. Co. (M.D.Tenn. 1988) 693 F.Supp. 617, 622
(“Simply put, an event that occurs over the course of six years logically cannot be said to
be 'sudden.' ”).


13 Hartford Acc. & Indem. Co. v. USF & G (10th Cir. 1992) 962 F.2d 1484, 1489 (“ 'sudden'
cannot mean 'gradual,' 'routine' or 'continuous' ”).


On the other hand, state Supreme Courts in Colorado, 14  Georgia, 15  Illinois, 16  West Virginia, 17


and Wisconsin 18  have held the words allowed for coverage of gradual pollution as long as the
pollution was unintended and *1781  unexpected. State intermediate appellate courts and federal
courts construing state law appear united on the same result in Delaware, 19  Minnesota, 20  New
Jersey 21  and Washington. 22  *1782


14 Hecla Min. Co. v. New Hampshire Ins. Co. (Colo. 1991) 811 P.2d 1083, 1092 (“Although
'sudden' can reasonably be defined to mean abrupt or immediate, it can also reasonably be
defined to mean unexpected and unintended. Since the term 'sudden' is susceptible to more
than one reasonable definition, the term is ambiguous, and we therefore construe the phrase
'sudden and accidental' against the insurer to mean unexpected and unintended.”).


15 Claussen v. Aetna Cas. & Sur. Co. (1989) 259 Ga. 333 [380 S.E.2d 686, 688] (“even in
its popular usage, 'sudden' does not usually describe the duration of an event, but rather its
unexpectedness”). The dissent replied, “(w)hile 'sudden' may have a number of meanings,
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and, over the years, may have been used in a number of contexts, in this context it clearly
means abrupt and unexpected.” (Id. at p. 690 (dis. opn. of Hunt, J.).)


16 Outboard Marine v. Liberty Mut. Ins. (1992) 154 Ill. 2d 90 [180 Ill.Dec. 691, 607 N.E.2d
1204, 1218] (because there are two reasonable interpretations of sudden in the context in
which the term appears, the ambiguity is construed in favor of the policyholder so that sudden
is interpreted to mean “unexpected or unintended.”).


17 Joy Technologies v. Liberty Mut. Ins. (1992) 187 W.Va. 742 [421 S.E.2d 493, 500]
(“Liberty Mutual unambiguously and officially represented to the West Virginia Insurance
Commission that the exclusion in question did not alter coverage under the policies
involved ... even if it resulted over a period of time and was gradual, so long as it was
not expected or intended.”). In other places, the Joy Technologies court made reference to
“the insurance industry” and “the Mutual Insurance Rating Board, acting on behalf of their
members and subscribers, including Liberty Mutual,” (see 421 S.E.2d at pp. 498-499), so
there can be little doubt the holding in the case would not also apply to any other insurer
having issued a standard 1973 CGL.


18 Just v. Land Reclamation, Ltd. (1990) 155 Wis.2d 737 [456 N.W.2d 570, 578] (“the phrase
'sudden and accidental,' contained in the pollution exclusion clause, means unexpected and
unintended damages”).


19 New Castle County v. Hartford Acc. and Indem. Co. (3d Cir. 1991) 933 F.2d 1162, 1198
(“Because the term 'sudden' appears capable of two reasonable interpretations ('abrupt' and
'unexpected'), we conclude that the term is ambiguous under Delaware law.”).


20 Grinnell Mut. Reinsurance Co. v. Wasmuth (Minn.App. 1988) 432 N.W.2d 495, 500 (“The
ambiguity inherent in 'sudden' bolsters the lay person's reasonable expectation of coverage.
From Carlson's viewpoint, and the victim's, the release of formaldehyde [gradually, from
home insulation] was certainly unexpected, and they could reasonably consider it sudden.”).


21 Du-Wel Products v. U.S. Fire Ins. (1989) 236 N.J.Super. 349 [565 A.2d 1113, 1119] (coverage
where there was “overwhelming evidence” that policyholder “neither expected nor intended”
property damage); Summit Assoc. v. Liberty Mut. Fire Ins. (1988) 229 N.J.Super. 56 [550
A.2d 1235, 1239] (“our courts have consistently interpreted that exclusion to constitute the
equivalent of an occurrence and to eliminate coverage only where such damages appear to
be expected or intended on the part of the insured.”); Broadwell Realty v. Fidelity & Cas.
(1987) 218 N.J.Super. 516 [528 A.2d 76, 86] (“By defining the word 'sudden' as meaning
unexpected and unintended, we avoid the question whether the focus of the exclusion is
upon the release of the contaminant or the resulting permeation ....”); Jackson TP., etc. v.
Hartford Acc. & Indem. (1982) 186 N.J.Super. 156 [451 A.2d 990, 994] (“If the inquiry is, as
it should be, whether the pleadings charged the insured with an act resulting in unintended or
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unexpected damage, then the act or acts are sudden and accidental regardless of how many
deposits or dispersals may have occurred, and although the permeation ... may have been
gradual ....”); CPC Intern. v. Northbrook Excess & Surplus Ins. (1st Cir. 1992) 962 F.2d 77,
87 (agreeing with the analysis in Broadwell).
On July 21, 1993, the New Jersey Supreme Court issued an opinion relying on industry
interpretations to preclude enforcement of the pollution exclusion as written even though the
court acknowledged the word “sudden” has a temporal element. However, the opinion has
not yet been released for publication, so we must regard the New Jersey high court as not
having spoken definitively on the subject. (See fns. 24 & 34, post.)


22 Queen City Farms v. Central Nat. Ins. (1992) 64 Wn.App. 838 [827 P.2d 1024, 1050] (“we
cannot ignore the history which indicates that with respect to these standardized qualified
pollution exclusion clauses the insurers' intent was to provide coverage for polluters who
neither expected nor intended pollution to occur—and that no coverage that was provided in
the occurrence clauses was being taken away in these pollution exclusion clauses”), review
granted February 4, 1993; United Pacific Ins. v. Van's Westlake Union (1983) 34 Wn.App.
708 [664 P.2d 1262, 1266, 39 A.L.R.4th 1040] (construing pollution exclusion as restatement
of definition of “occurrence,” and holding policy covered liability for gasoline leaking from
hole in tank).


Courts have divided on the subject in Florida, 23  with no definitive word yet from its state Supreme
Court. 24  Also, while not directly considering the gradual-sudden dichotomy, the state high courts
of New York 25  and Iowa 26  have treated the “accidental” component of the pollution exclusion in
such a way as to indicate that they probably will construe “sudden” as unambiguous. Dicta from
state intermediate appellate courts in Oregon 27  and Maryland 28  indicate that those jurisdictions
would probably also hold the same way. On the other hand, dicta from the state Supreme Courts
of Arkansas, 29  and Alaska 30  lean in the opposite direction. And there is a comparatively early
decision from the state Supreme Court of Maine, which, *1783  while it is sometimes put in
the sudden-is-ambiguous column, did not address the gradual-sudden dichotomy and contains
something for both sides. 31  The same may be said for a federal district court decision out of
Missouri. 32


23 Compare Hayes v. Maryland Cas. Co. (N.D.Fla. 1988) 688 F.Supp. 1513, 1515 (“it is clear
beyond cavil that the damage was not sudden—the pollution had to be carried on over a
considerable period of time”) with Payne v. United States Fidelity & Guar. Co. (S.D.Fla.
1985) 625 F.Supp. 1189, 1193 (enough that underlying complaint was devoid of allegations
policyholders intended or expected discharge of PCB's into the environment).
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24 On July 1, 1993, the Florida Supreme Court issued an opinion in a pollution coverage case
(on a motion for rehearing) holding the common meaning of the word sudden includes a
sense of immediacy or abruptness. However, as of the time of the drafting of our opinion, the
case had not yet been officially “released,” and so there was no official or regional reporter
to which we could cite. The opinion is thus beyond the cognizance of this court (see fn. 34,
infra), at least for the time being.


25 Powers Chemco, Inc. v. Federal Ins. Co. (1989) 74 N.Y.2d 910 [549 N.Y.S.2d 650, 548
N.E.2d 1301, 1302] (“the exclusion clause is 'unambiguously plain and operative' ”); see
also Technicon Electronics v. American Home (1989) 74 N.Y.2d 66 [544 N.Y.S.2d 531,
542 N.E.2d 1048, 1050] (“discharges that are either nonsudden or nonaccidental block
the exception from nullifying the pollution exclusion”). In Powers Chemco, the court held
that the leaching of hazardous wastes which arose out of a predecessor's burying drums
containing waste, dumping waste liquids into open pits, and discharging wastes through a
pipe into pits could not be considered “accidental,” relying on Technicon. In Technicon, the
court held that the intentional discharge of toxic chemicals into a nearby waterway was not
accidental. In light of the holding in Powers Chemco that leaching from buried drums was
not “accidental,” it seems unlikely that the New York high court would strain to hold that
it was “sudden.”


26 Weber v. IMT Ins. Co. (Iowa 1990) 462 N.W.2d 283, 287 (history of spilling and tracking
hog manure onto road meant manure spills were expected and therefore not accidental).


27 See Mays v. Transamerica Ins. Co. (1990) 103 Ore.App. 578 [799 P.2d 653, 657] (depositing
of wastes in unlined pit as regular part of business operations held within purview of pollution
exclusion); Transamerica Ins. Co. v. Sunnes (1985) 77 Ore.App. 136 [711 P.2d 212, 214]
(affirming trial court ruling that intentional discharge of water softener wastes regularly over
a period of many years was not 'sudden and accidental').


28 See Bentz v. Mutual Fire (1990) 83 Md.App. 524 [575 A.2d 795, 802] (giving “sudden
and accidental” their “common accepted meaning,” but holding that a contractors' and
manufacturers' liability policy (i.e., not a CGL) covered the negligent application of
pesticides to a home).


29 Minerva Enterprises, Inc. v. Bituminous Cas. (1993) 312 Ark. 128 [851 S.W.2d 403, 404] (in
process of holding that a backup of a septic tank in a mobilehome park was not a pollutant
within the meaning of the exclusion, the court stated that the exclusion was never intended
to apply to “those who are not active polluters”).


30 Sauer v. Home Indem. Co. (Alaska 1992) 841 P.2d 176, 181, footnote 8 (favorable treatment
of cases holding “sudden” is ambiguous).
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31 In Travelers Indem. Co. v. Dingwell (Me. 1980) 414 A.2d 220, 223, the court held there was
a duty to defend a class action suit seeking damages for contamination of well water because
the complaint might have encompassed unintentional spills rather than deliberate releases.
But the court also said “(a) release may be unexpected and unintentional, without being
sudden and accidental,” suggesting it might be inclined to accord “sudden” an independent
meaning.


32 U.S. v. Conservation Chemical Co. (W.D.Mo. 1986) 653 F.Supp. 152, 203-204 (special
master's recommendation to deny summary judgment where there was evidence of pollution
from “incidents that it would be difficult to characterize as gradual,” but also suggesting
there is ambiguity in the pollution exclusion).


In light of the foregoing, it would appear that claims by one side or the other for possession of the
“majority rule” are at present premature. 33  (2)(See fn. 34.) The best we can do is note how the
jurisdictions are divided as we write in the late spring and summer of 1993. 34


33 In Technicon Electronics v. American Home, supra, 74 N.Y.2d 66 [544 N.Y.S.2d 531, 542
N.E.2d 1048, 1050], the court spoke of “an emerging nationwide judicial consensus that the
'pollution exclusion' clause is unambiguous ....” The last five years have obviously not borne
the statement out.
On the other hand, it would appear safe to say that the statement in Sauer v. Home Indem. Co.,
supra, 841 P.2d 176, 181, footnote 8, that “[m]ost courts which have interpreted the pollution
exclusion consider the phrase 'sudden and accidental' to be ambiguous,” is also wrong.


34 We do not consider cases which have not been officially published and can only be
“accessed” by means of a computerized legal research service. There appears to be a growing
body of unpublished federal court slip opinions that have found their way into the data bases
of these services. Such unpublished opinions have, on very rare occasion, been mentioned
in published California appellate decisions. (See American Internat. Group, Inc. v. Superior
Court (1991) 234 Cal.App.3d 749, 754, fn. 4 [285 Cal.Rptr. 765]; Appalachian Ins. Company
v. Superior Court (1984) 162 Cal.App.3d 427, 437 [208 Cal.Rptr. 627].) We believe such
unpublished federal slip opinions are beyond the cognizance of California courts. The
California rule against citation to unpublished opinions makes no differentiation between
state and federal cases. (See rule 977(a) of the Cal. Rules of Court [“An opinion that is not
ordered published shall not be cited or relied on by a court or a party ....”].)


Courts on both sides of the divide have generally joined issue on the problem of the multiple shades
of meaning inherent in the word “sudden.” (See Holmes, The Theory of Legal Interpretation (1899)
12 Harv. L. Rev. 417 [“A word generally has several meanings, even in the dictionary. You have to
consider the sentence in which it stands to decide which of those meanings it bears in the particular
case, and very likely will see that it there has a shade of significance more refined than any given
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in the wordbook.”], quoted in Shell Oil, supra, 12 Cal.App.4th at p. 737.) As ACL and amicus
*1784  curiae Montrose Chemical Company remind us, “sudden” (at least in some contexts) can
mean “unexpected.” 35  Courts holding in favor of coverage have tended to emphasize that some
dictionary definitions of the word do not necessarily convey a sense of abruptness. (See, e.g., New
Castle, supra, 933 F.2d at 1193 (“the word has more than one reasonable definition”).) 36


35 New Castle County v. Hartford Acc. and Indem. Co., supra, 933 F.2d 1162, 1193-1194, is a
good example of the cases emphasizing this shade of the word's meaning.


36 ACL refers us to Ballard and Manus, Clearing Muddy Waters: Anatomy of the
Comprehensive General Liability Pollution Exclusion (1990) 75 Cornell L. Rev. 610,
614, which lists definitions of “sudden” from a number of dictionaries. These include
words which, when taken in isolation, do not necessarily convey the idea of temporality,
e.g., “[h]appening without warning,” “unforeseen,” “unexpected,” and “[n]ot prepared or
provided for.”


(1b) While ACL and Montrose Chemical Company have emphasized that this court is not bound
by the recent decision in Shell Oil Co. v. Winterthur Swiss Ins. Co., supra, 12 Cal.App.4th 715,
we believe that Shell Oil was correctly decided. It followed the basic framework for interpreting
insurance contracts articulated by our Supreme Court in Bank of the West v. Superior Court (1992)
2 Cal.4th 1254, 1264-1265 [10 Cal.Rptr.2d 538, 833 P.2d 545] and AIU Ins. Co. v. Superior Court
(1990) 51 Cal.3d 807, 822 [274 Cal.Rptr. 820, 799 P.2d 1253]. Using this framework, there is no
way that we could come to any other conclusion than that reached in the Shell Oil decision: the
“sudden and accidental” language in the CGL pollution exclusion does not allow for coverage for
gradual pollution. 37  Here is that framework: ( 3a)“If contractual language is clear and explicit,
it governs.” (Bank of the West, supra, 2 Cal.4th at p. 1264, citing Civ. Code, § 1638; AIU, supra,
51 Cal.3d at p. 822 [the intent of the parties “is to be inferred, if possible, solely from the written
provisions of the contract .... Thus, if the meaning a layperson would ascribe to contract language
is not ambiguous, we apply that meaning”]; see Shell Oil, supra, 12 Cal.App.4th at p. 737 [“The
parties' intent is found, if possible, solely in the contract's written provisions.”].)


37 Shell Oil concerned liability coverage for contamination of soil and groundwater at the Rocky
Mountain Arsenal in Colorado. Jury instructions defining “sudden” to limit coverage to
abrupt events were upheld.
More recently, Truck Ins. Exchange v. Pozzuoli, ante, page 856 [21 Cal.Rptr.2d 650], held
that leakage from a gasoline storage tank which had been “going on for at least 60 days”
was not “sudden” for purposes of the pollution exclusion in a CGL policy which specifically
defined “sudden” as “ 'not continuous or repeated in nature.' ” (Id., ante, at p. 858.) There
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being no specific definition of “sudden” in the instant case, Pozzuoli is not necessarily
controlling.


If there is ambiguity in a promise, its terms must be “ 'interpreted in the sense in which the promisor
believed, at the time of making it, that the promisee understood it.' ” (Bank of the West, supra, 2
Cal.4th at pp. 1264-1265, quoting Civ. Code, § 1649; AIU, supra, 51 Cal.3d at p. 822 [“If there
*1785  is ambiguity, however, it is [to be] resolved by interpreting the ambiguous provisions in
the sense the promisor (i.e., the insurer) believed the promisee understood them at the time of
formation.”]; see Shell Oil Co., supra, 12 Cal.App.4th at p. 737 [“When particular policy language
is ambiguous, it is interpreted in the sense the insurer believed the insured understood it at the
time of formation.”].)


“Only” if application of this last rule does not resolve the ambiguity should the courts “then”
resolve the ambiguity against the insurer. (Bank of the West, supra, 2 Cal.4th at p. 1265; AIU,
supra, 51 Cal.3d at p. 822 [“If application of this rule does not eliminate the ambiguity, ambiguous
language is construed against the party who caused the uncertainty to exist.”]; accord, Shell Oil,
supra, 12 Cal.App.4th at p. 737 [“If that principle cannot remove an ambiguity, as when there is
no basis for a belief that the insured understood a term in a specific sense, then the ambiguity is
construed against the party who caused the uncertainty to exist.”].)


(1c) Applying the Bank of the West and AIU framework, the first question is whether the contract
language is “clear and explicit” as a layperson would understand it. ( 3b)In deciding this question,
we keep in mind that “ 'language in a contract must be construed in the context of that instrument
as a whole, and in the circumstances of that case, and cannot be found to be ambiguous in the
abstract.' ” (Bank of the West, supra, 2 Cal.4th at p. 1265, quoting Producers Dairy Delivery Co.
v. Sentry Ins. Co. (1986) 41 Cal.3d 903, 916, fn. 7 [226 Cal.Rptr. 558, 718 P.2d 920], italics by
the Bank of the West court.)


(1d) The most immediate “context” for the word “sudden” is its link, in the pollution exclusion,
to the word “accidental.” Plainly, for there to be coverage (i.e., for the exclusion not to apply), the
release must be both “sudden and accidental.” If, in the context of the pollution exclusion, “sudden”
meant merely “unexpected,” then it would have no independent meaning, as the idea would also be
subsumed within the word “accidental.” The word would be reduced to surplusage. In California,
however, contracts—even insurance contracts—are construed to avoid rendering terms surplusage.
(E.g., AIU, supra, 51 Cal.3d at p. 827 [declining to apply a definition of “damages” which would
render “redundant” the phrase “legally obligated to pay”]; Shell Oil, supra, 12 Cal.App.4th at p.
753 [“The way we define words should not produce redundancy ....”]; Stein v. International Ins.
Co. (1990) 217 Cal.App.3d 609, 613-614 [266 Cal.Rptr. 72] [distinguishing between “claims” and
“suits” to avoid redundancy]; Mid-Century Ins. Co. v. Bash (1989) 211 Cal.App.3d 431, 438 [259
Cal.Rptr. 382] [“To interpret the *1786  policy provision as respondent does would render the
words 'financial responsibility' mere surplusage.”]; Southern Ins. Co. v. Domino of California, Inc.
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(1985) 173 Cal.App.3d 619, 624 [219 Cal.Rptr. 112] [rejecting policyholder interpretation that
would render words “of property” redundant].)


To avoid the surplusage problem, the Third Circuit turned cartwheels in New Castle County to
extract a meaning for “sudden” that was not “completely synonymous” with “accidental.” (See
933 F.2d at p. 1194 [“We believe that the word 'sudden,' even if defined to mean 'unexpected,' is
not completely synonymous with the word 'accidental.' ”].) 38  The flaw in such an approach is
that it strains the word accidental, wrenching the word from its natural embrace of the concept of
unexpectedness. It is thus necessary, to give the word “sudden” a definition severed from any idea
of temporality and still not run afoul of the strictures against surplusage, to strip the concept of
“accident” of one of its most common ideas, unexpectedness. This is contrary to both established
canons and common sense. (See Reserve Insurance Co. v. Pisciotta (1982) 30 Cal.3d 800, 807 [180
Cal.Rptr. 628, 640 P.2d 764] [“Courts will not adopt a strained or absurd interpretation in order
to create an ambiguity where none exists.”]; Aim Insurance Co. v. Culcasi (1991) 229 Cal.App.3d
209, 219 [280 Cal.Rptr. 766] [“Courts, however, should not strain to find ambiguity where none
reasonably exists.”]; Barrett v. Farmers Ins. Group (1985) 174 Cal.App.3d 747, 752 [220 Cal.Rptr.
135] [“Courts should not indulge in forced construction so as to cast upon the insurance company
liability which it has not assumed.”].)


38 New Castle County did not cite any authority on the surplusage point.


Even if, for the sake of argument, there is some “abstract” sense in which the word “sudden” does
not necessarily convey a temporal meaning, the context of its placement in the phrase “sudden and
accidental” necessarily conveys a temporal meaning. In the context of that phrase, the word must,
if it is to be anything more than a hiccup in front of the word “accidental,” convey a “temporal”
meaning of immediacy, quickness, or abruptness.


The best argument that can be adduced to meet the surplusage point is that insurance policies
“routinely use words that, while not strictly redundant, are somewhat synonymous.” (New Castle,
supra, 933 F.2d at p. 1194.) So what, ACL asks rhetorically, if confining “sudden” to “unexpected”
results in a redundancy?


The first answer, of course, is that defining terms in contracts to render them redundant is contrary
to established principles of contract interpretation as laid down by our Supreme Court. As we have
already shown, the *1787  antiredundancy principle extends to insurance contracts, including, as
in AIU and Shell Oil, those involving questions of coverage for pollution.


Additionally, the argument founders within the context of the so-called redundancies in the
pollution exclusion itself. It is not enough that the meanings of two words, “sudden” and
“accidental,” overlap. Of course they overlap. The world is full of accidents which happen
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suddenly. The critical point, however, is that the interpretation ACL and Montrose Chemical
Company proffer renders “sudden” a mere subset of “accidental,” making it totally redundant.


It is one thing for meanings of individual words to overlap. It is quite another to interpret them so
that they add nothing in the context in which they are used. In the earlier portion of the pollution
exclusion, for example, it is undoubtedly true that the meanings of the words “discharge, dispersal,
release or escape” overlap. But they also each convey a different nuance of meaning bearing on just
exactly how “pollution” may have “gotten out.” Likewise the words “smoke, vapors, soot, fumes,
acids, alkalis, toxic chemicals, liquids or gases, waste materials or other irritants, contaminants
or pollutants” also obviously overlap, but again each conveys a slightly different thought. Given
that the phrase “sudden and accidental” consists of only two words, there is all the more reason
to conclude that “sudden” was intended to convey some independent meaning not subsumed by
“accidental.” Giving “sudden” a meaning independent of “accidental,” therefore, requires giving
it a meaning with a temporal aspect—immediacy, quickness or abruptness—that does not allow it
to cover events, such as happened in this case—that occurred gradually. (3c) (See fn. 39.), ( 1e)
We therefore conclude, in the context of this case, that “sudden and accidental” unambiguously
does not include gradual pollution. 39  *1788


39 One argument that sometimes crops up in the cases is that the very fact a substantial number
of courts have disagreed over the meaning of “sudden” shows the word is ambiguous. (See,
e.g., New Castle County, supra, 933 F.2d at p. 1196 [“We agree with this assertion to a
certain extent.”]; Just v. Land Reclamation, Ltd., supra, 456 N.W.2d at p. 578 [“the fact that
substantial conflicting authority exists ... merely serves to strengthen the conclusion that the
terms are susceptible to more than one meaning, and thus ambiguous”].)
The argument is unpersuasive. Different jurisdictions apply different rules governing the
issue of textual ambiguity, and so may reach different results which are not necessarily
logically inconsistent. The mere fact that judges of diverse jurisdictions disagree does
not establish ambiguity under the particular principles which govern the interpretation of
insurance contracts in California (see ante, at pp. 1784-1785).
Specifically, cases which have held, on linguistic grounds, that the words sudden and
accidental are ambiguous have typically relied on the simple fact there are nontemporal
dictionary definitions of the word sudden (see fn. 36, ante) to reach their result. (See, e.g.,
New Castle County, supra, 933 F.2d 1162; Hecla Min. Co. v. New Hampshire Ins. Co.,
supra, 811 P.2d 1083.) In essence, these courts considered it sufficient that ambiguity be
established in the abstract. Whatever the intrinsic merits of this idea, it is contrary to the rule
in California. (Bank of the West, supra, 2 Cal.4th at p. 1265, quoted supra at p. 1785.)
Other cases have reached different results on nonlinguistic grounds. Some jurisdictions—but
not California—allow extrinsic evidence even where contract terms are unambiguous (see
discussion, infra, at p. 1792 [Oregon allows, California does not]). And some jurisdictions
have relied on an “estoppel” or regulatory history rationale not necessarily related to any
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textual ambiguity (see, e.g., Joy Technologies v. Liberty Mut. Ins., supra, 421 S.E.2d 493;
see also Queen City Farms, supra, 827 P.2d 1024, 1049-1050 [partial reliance on drafting
history]).


(4)However, even if, for sake of argument, one concludes that “sudden and accidental” is
ambiguous, the judgment must still be affirmed. Following the framework of Bank of the West and
AIU, ambiguity would require us to address whether coverage is consistent with the objectively
reasonable expectations of the insured. It clearly is not.


One of the less remarked aspects in the great war over the pollution exclusion is this: whatever
“sudden” means, it does not mean gradual. The ordinary person would never think that something
which happened gradually also happened suddenly. The words are antonyms. As our colleagues in
Shell Oil put it, “We cannot reasonably call 'sudden' a process that occurs slowly and incrementally
over a relatively long time.” (12 Cal.App.4th at p. 754, italics added.) The word “sudden” has been
recognized as conveying a meaning opposite to that of gradual in usage by both the California
Supreme Court and the various state courts of appeal. (See City of Long Beach v. Mansell (1970)
3 Cal.3d 462, 469, fn. 4 [91 Cal.Rptr. 23, 476 P.2d 423] [contrasting “gradual natural accretion”
with “sudden avulsion”]; Prudential-LMI Com. Insurance v. Superior Court (1990) 51 Cal.3d
674, 698 [274 Cal.Rptr. 387, 798 P.2d 1230] [quoting journal article contrasting “sudden damage
such as fire and windstorm” with “gradual damage such as settlement”]; Heckman v. Swett (1893)
99 Cal. 303, 305 [33 P. 1099] [quoting trial court findings that “cutting, washing, and carrying
away was not slow, gradual, and imperceptible in its progress; but, upon the contrary, the same
was rapid, sudden, and perceptible”]; T. L. Enterprises, Inc. v. County of Los Angeles (1989) 215
Cal.App.3d 876, 877 & 879 [263 Cal.Rptr. 772] [“Appellant contends: ... 'The damage incurred by
the improvement was ”sudden“....' ” [¶] ... [¶] “Appellant's first contention lacks merit. Contrary to
its position, the evidence shows the damage to the property occurred gradually over an extended
period of time.”]; Ulwelling v. Crown Coach Corp. (1962) 206 Cal.App.2d 96, 126 [23 Cal.Rptr.
631] [“all witnesses heard it; it was sudden—not a slow or gradual escape of air”]; Goldman v.
Goldman (1959) 169 Cal.App.2d 103, 106 [336 P.2d 952] [“It is not a disease of sudden onset,
'the very meaning of the term ”schizo “ means *1789  gradual onset.' ”]; Bohn v. Albertson
(1951) 107 Cal.App.2d 738, 748 [quoting New York case contrasting “gradual or imperceptible
encroachment on the land” with a “sudden or violent action of the elements”].) While we recognize
these cases do not represent the product of sustained judicial meditation on the subtleties inherent
in the word “sudden,” they do illustrate what the ordinary person readily knows: gradual is the
opposite of sudden. 40  Accordingly, no objectively reasonable policyholder would expect the word
“sudden” to allow for coverage for gradual pollution. 41  “Sudden” never means both “unexpected
and gradual.” 42  *1790
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40 The tendency of some courts to define “sudden” in such a way as to encompass gradual
pollution brings to mind W. S. Gilbert's description of the lawyer Sir Bailey Barre, Q.C.,
M.P., in Utopia, Limited, one of Gilbert and Sullivan's lesser-known operas:
“A marvelous Philologist, who'll undertake to show
“That 'yes' is but another and a neater form of 'no.' ” (Jefferson, The Complete Gilbert &
Sullivan Opera Guide (1984) p. 303.)


41 Indeed, one curious aspect of the leading cases interpreting “sudden” as merely “unexpected”
or “unexpected and unintended” so as to allow for coverage for gradual pollution is that they
never really confront the problem that “gradual” and “sudden” are opposites. (E.g., Outboard
Marine, supra, 607 N.E.2d at pp. 1217-1220.)
The closest Outboard comes to confronting the mutual exclusivity of the ideas of sudden
and gradual is this (relatively obscure) passage:
“To construe 'sudden' to mean 'abrupt' results in a contradiction if one accepts the insurers'
own definition of the term 'accident.' (See Hecla Mining Co., 811 P.2d at 1092.) Such a
construction would result in the pollution exclusion exception clause retriggering coverage
for toxic releases which are 'abrupt' and gradual or 'continuous or repeated' releases. Clearly,
under such a construction this clause would be rendered absurd.” (Outboard Marine, supra,
607 N.E.2d at p. 1219.)
The flaw in this passage is the unsupported assumption that “the insurers' own definition of
the term 'accident' ” is synonymous with gradual events. This is incorrect. The “definition”
to which the passage refers is the definition of “occurrence” as “an accident, including
continuous or repeated exposure to conditions.” The definition shows that a “repeated
exposure to conditions” can fall within the meaning of occurrence. But there is obviously
no requirement that repeated exposure must fall within the meaning of “accident.” The
definition of “occurrence” cannot reasonably be read to mean that an accident must entail
“repeated exposure to conditions.”
Then again, this is only common sense. Most accidents do not involve a “repeated exposure
to conditions” and most “repeated exposure to conditions” does not involve an accident.
Accordingly, it is hardly “absurd” to give “sudden” its natural meaning of “not gradual.” If
an event is both accidental and sudden, there is no possibility that it will be both gradual
and abrupt.


42 A relatively well-known example of how “sudden” can mean “unexpected” is from the
popular comic strip, “Peanuts.” The character Snoopy is sometimes shown typing out a
story beginning, “It was a dark and stormy night. Suddenly a pirate ship appeared on the
horizon....” In these two sentences, “suddenly” can mean either unexpected (the pirate ship
appeared without warning) or abrupt (one moment there was no ship, the next moment there
was). However, in no reasonable sense can Snoopy's sentence be twisted to mean “Gradually
a pirate ship appeared on the horizon.”
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B. The Relevance of “Drafting History”
(5a) Both ACL and Montrose Chemical Company lay heavy emphasis on what they call the
“drafting history” of the 1973 CGL pollution exclusion. Their argument may be summarized this
way: prior to 1970, the CGL had no pollution exclusion and the policy—at least as interpreted by
the courts—allowed for coverage for gradual pollution as long as the damages were not intended by
the policyholder. Between 1970 and 1973 the pollution exclusion was phased in, but, as Montrose
puts it, “industry spokesmen” stated that the intent of the exclusion “was to clarify the existing
scope of coverage, rather than to restrict it.” Specifically, the phrase “sudden and accidental,”
having been construed in the context of boiler and machinery policies to mean unforeseen and
unexpected, the “industry” incorporated the pollution exclusion into the CGL to emphasize the idea
that coverage should be restricted to “unintended and unexpected” pollution, even if it occurred
gradually, and the “insurance industry” represented as much to state insurance regulatory bodies. 43


43 There is always a risk in paraphrasing any argument that the paraphrase will leave out key
elements that the paraphraser thinks irrelevant but the original proponent thinks critical. For
a more complete exposition of the “drafting history” argument, we therefore refer the reader
to New Castle County, supra, 933 F.2d at pages 1196-1198. With the qualification that the
drafting history is “far from conclusive” (933 F.2d at p. 1198), New Castle County generally
adopts the drafting history argument.
We must add, of course, that in paraphrasing the argument we do not necessarily agree, or
disagree, with certain of the argument's underlying premises, e.g., that the “representations”
made on behalf of the “insurance industry” unambiguously were to the effect that the
introduction of the new pollution exclusion was not intended to effect a reduction of ultimate
coverage, a counterintuitive proposition to say the least. (But cf. Truck Ins. Exchange v.
Pozzuoli, supra, ante, at p. 859, fn. 2 [“the principal draftsman of the pollution exclusion
clause has stated it was intended to wholly eliminate coverage for pollution except in the
case of a 'classical accident'....”].) Amici on both sides in this case have devoted considerable
effort to the underlying merits of the drafting history argument.


Montrose Chemical Company argues that “every appellate court which has examined the drafting
history has concluded that the policyholder interpretation should prevail.” The argument is a well-
veiled tautology, even assuming the assertion that “every” court which has “examined” the drafting
history has decided the same way (at least up to now) is true. Given the rule that unambiguous
language should control, use of drafting history indicates that the court involved has already
decided that the language is ambiguous.


In any event, the drafting history argument is unpersuasive. First and foremost, the drafting history
argument is inconsistent with the rules of insurance contract interpretation articulated in Bank
of the West and AIU. Both Bank of the West and AIU clearly require a showing of ambiguity
before *1791  extrinsic evidence may be admitted to shed light on that ambiguity. (See Bank of
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the West, supra, 2 Cal.4th at p. 1264 [“If contractual language is clear and explicit, it governs.”];
AIU, supra, 51 Cal.3d at p. 822 [intent of parties to be derived, “if possible, solely from the written
provisions of the contract” (italics added)]; Shell Oil, supra, 12 Cal.App.4th at p. 737 [“only” the
basic principles are needed to interpret contract language]; see also Aim Insurance Co. v. Culcasi,
supra, 229 Cal.App.3d at pp. 218-219 [following AIU and starting analysis by asking whether the
meaning a layperson would give to the policy language was unambiguous].)


As shown above, the phrase “sudden and accidental” unambiguously does not include “gradual.”
Indeed, if there is a key word in California's statement of the parol evidence rule (Code Civ. Proc.,
§ 1856) it is “contradict.” 44  Whatever else extrinsic evidence may be used for, it may not be
used to show that words in contracts mean the exact opposite of their ordinary meaning. (Cf.
Brant v. California Dairies, Inc. (1935) 4 Cal.2d 128, 133-134 [48 P.2d 13] [testimony of the
vice president of a corporate defendant was not admissible to show an understanding contrary to
the plain meaning of the series of letters forming the contract].) To allow extrinsic evidence to
show that “sudden and accidental” may mean “gradual as long as unintended and unexpected” is
to allow extrinsic evidence to contradict the terms of the contract by stripping from “sudden” its
unambiguous meaning of “not gradual.” The idea is not judicially sound. (6)(See fn. 45)“Unlike
the deconstructionists at the forefront of modern literary criticism, the courts still recognize the
possibility of an unambiguous text.” (Ideal Mut. Ins. Co. v. Last Days Evangelical Ass'n (5th Cir.
1986) 783 F.2d 1234, 1238.) 45


44 Subdivision (a) of Code of Civil Procedure section 1856, states: “Terms set forth in a writing
intended by the parties as a final expression of their agreement with respect to such terms
as are included therein may not be contradicted by evidence of any prior agreement or of a
contemporaneous oral agreement.” (Italics added.)


45 California recognizes the objective theory of contracts. (E.g., Titan Group, Inc. v. Sonoma
Valley County Sanitation Dist. (1985) 164 Cal.App.3d 1122, 1127 [211 Cal.Rptr. 62] [“It is
the objective intent, as evidenced by the words of the contract, rather than the subjective
intent of one of the parties, that controls interpretation.”]; Consolidated Dock & Storage Co.
v. Superior Court (1971) 18 Cal.App.3d 949, 952 [96 Cal.Rptr. 254] [“It is immaterial that
one of the parties [to a contract] had an undisclosed intention or belief as to what it meant.”].)
A corollary to our first reason for rejecting the drafting history argument is that it contradicts
the objective theory.


(5b) Second, reliance on extrinsic drafting history contradicts the basic rule that words in insurance
policies should be interpreted as laypersons would interpret them. (American Star Ins. Co. v.
Insurance Co. of the West (1991) 232 Cal.App.3d 1320, 1330-1331 [284 Cal.Rptr. 45] [rejecting
use of industry publication as interpretative aide because use would contravene *1792  layperson
interpretation principle].) As another panel of this court stated in American Star, policyholders



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=2CAL4TH1264&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_1264&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1264

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=51CALIF3D822&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_822&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_822

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=12CALAPP4TH737&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_737&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_737

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=229CAAPP3D218&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_218

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=229CAAPP3D218&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_218

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1856&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1856&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=4CALIF2D128&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_133&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_133

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935119987&pubNum=661&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986111020&pubNum=0000350&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_1238&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1238

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986111020&pubNum=0000350&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_1238&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1238

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1856&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=164CAAPP3D1122&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1127&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1127

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=164CAAPP3D1122&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1127&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1127

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985109383&pubNum=227&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=18CAAPP3D949&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_952

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=18CAAPP3D949&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_952

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971103457&pubNum=227&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=232CAAPP3D1320&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1330&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1330

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=232CAAPP3D1320&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1330&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1330

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991134259&pubNum=227&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





ACL Technologies, Inc. v. Northbrook Property & Casualty..., 17 Cal.App.4th 1773...
22 Cal.Rptr.2d 206


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 21


do not have ready access to insurance industry publications (232 Cal.App.3d at p. 1331). Nor,
we might add in reference to the current litigation, do either insurers or policyholders have ready
access to what members of a trade group committee supposedly told some state regulators in the
early 1970's. The drafting history argument assumes that all insurers and all policyholders were
aware of “industry interpretations” of the 1973 pollution exclusion, a proposition for which there
is obviously no support in either this record or in the briefs of amici curiae. (See AIU, supra, 51
Cal.3d at p. 823 [no evidence insured understood policy language in any technical sense].)


Third, and related to this last point, the drafting history argument assumes that individual insurers
should be bound by statements made by “industry spokesmen” years before. Yet there is no
authority cited requiring they should be so bound. In the present case, for example, there was no
evidence that this insurance company, Northbrook, ever represented to this policyholder, ACL, that
despite what the ordinary person might think about the relationship between gradual and sudden,
in this particular policy the word “sudden” would have some special meaning in contradiction to
that relationship.


Finally, there is no legal authority for the use of drafting history. Montrose Chemical Company
cites two cases for the proposition that California courts treat contemporaneous statements by the
drafters as highly probative of contractual intent: ITT World Communications, Inc. v. City and
County of San Francisco (1985) 37 Cal.3d 859 [210 Cal.Rptr. 226, 693 P.2d 811] and Fireguard
Sprinkler Systems v. Scottsdale Ins. (9th Cir. 1988) 864 F.2d 648, 651. However, ITT World was a
constitutional interpretation case which merely noted in passing that the California Supreme Court
may disregard the “literal language of enactments ... to avoid absurd results.” (See 37 Cal.3d at p.
867.) 46  There is, of course, no argument here that to read “sudden” as not gradual is absurd (the
absurdity lies in the opposite direction).


46 As no page cite was given, we assume that it was this particular passage to which Montrose's
brief refers.


The other case, Fireguard, was a federal decision construing Oregon law. See 864 F.2d at page
651: “Under Oregon law we may examine extrinsic evidence as an aid to determining the meaning
of contract language, even if *1793  the contract, on its face, is not ambiguous.” As shown by the
statements from Bank of the West and AIU above, that is not the rule in California. 47


47 Interestingly enough, neither ACL nor Montrose has cited Maryland Casualty Co. v. Reeder
(1990) 221 Cal.App.3d 961 [270 Cal.Rptr. 719], which did cite Fireguard and which does,
in dictum, contain at least some arguable support for the use of extrinsic evidence from
the “insurance industry” to interpret policies. Perhaps Reeder was not cited because this
court criticized Reeder in American Star Ins. Co. v. Insurance Co. of the West, supra, 232
Cal.App.3d at pages 1330-1331 and 1331, footnotes 8 and 9. We reiterate our criticisms here:
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there was no need for the court in Reeder to rely on the Fire Casualty & Surety Bulletin—the
publication merely acknowledged what was obvious from the words of the policy themselves
—and so its reliance was dictum. (See American Star, supra, 232 Cal.App.3d at p. 1331,
fn. 8.) Moreover, the interpretation of an insurance contract should not depend on access to
industry publications.


Montrose also contends that even if “sudden and accidental” is not ambiguous “on its face,” we
should still “consider” the drafting history “as an initial matter” to show the words really are
ambiguous. For this it relies solely on Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. Co.
(1968) 69 Cal.2d 33 [69 Cal.Rptr. 561, 442 P.2d 641, 40 A.L.R.3d 1373].


Pacific Gas has been criticized for casting doubt on the very possibility of finding meaning in
language. 48  (See Trident Center v. Connecticut General Life Ins. (9th Cir. 1988) 847 F.2d 564,
569 [“If we are unwilling to say that parties, dealing face to face, can come up with language that
binds them, how can we send anyone to jail for violating statutes consisting of mere words lacking
'absolute and constant referents'?”].) In citing Pacific Gas for the idea that extrinsic evidence is
always available to show ambiguity, no matter how plain the actual words of a contract may be,
Montrose would appear to be tacitly agreeing with the critics' reading of Pacific Gas.


48 At various points the opinion disparages the “primitive faith” in the “inherent meaning of
words” (69 Cal.2d at p. 37), the idea words have “absolute and constant referents” (id. at
p. 38), and the idea that words have “ 'an objective meaning' ” (ibid., quoting Corbin, The
Interpretation of Words and the Parol Evidence Rule (1965) 50 Cornell L.Q. 161, 187.)


With all due respect to the critics of Pacific Gas, the case is not an endorsement of linguistic
nihilism. Despite what might be called its “deconstructionist” dictum, 49  the actual holding of the
case is a fairly modest one: courts should allow parol evidence to explain special meanings which
the individual parties to a contract may have given certain words.


49 See Rodriguez v. Secretary of Health & Human Services (D.P.R. 1992) 794 F.Supp. 58, 60:
“[D]econstructionists like Jacques Derrida contend that language is inherently equivocal ....”


No such evidence, of course, was ever offered in the case before us. There is nothing to indicate,
for example, that an agent of Northbrook told an *1794  officer of ACL that, despite the ordinary
meaning of “sudden” as “not gradual,” Northbrook would agree to give the word a special meaning
in the particular policy it was about to issue so that it would mean “gradual.” That is the sort of
thing contemplated by Pacific Gas. 50


50 The most famous example of “special meaning” probably comes from literature, not law.
(See Carroll, Alice's Adventures in Wonderland and Through the Looking-Glass (Collier
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Books 1962) p. 247 [conversation between Alice and Humpty Dumpty, in which Humpty
Dumpty gives the word “glory,” a special meaning, i.e., “a nice knock-down argument”].)
Interestingly enough, the allusion to Humpty Dumpty is the focus of what appears to be
one of the most oft-cited law review articles on the pollution exclusion, Note, The Pollution
Exclusion Clause Through the Looking Glass (1986) 74 Geo. L.J. 1237, 1254, which
criticizes several of the early decisions because they were nothing more than attempts by
judges, apropos Carroll's Humpty Dumpty, to redefine words to mean what they wanted
them to mean.


C. Other Contentions
ACL asserts that the pollution exclusion should be confined to “active polluters.” This is merely a
restatement of the idea that “sudden” should be redefined to mean “unexpected even if gradual.”
Moreover, the “active-passive” distinction has nothing to do with the plain meaning of the word
“sudden,” and the distinction appears to have played no role in the state high court decisions
holding that gradual pollution is inconsistent with a sudden and accidental release. (E.g., Hybud
Equip., supra, 597 N.E.2d 1096 [leakage from landfills]; Upjohn Co., supra, 476 N.W.2d 392
[leakage from underground storage tank which had three holes due to corrosion]; accord, Powers
Chemco, supra, 548 N.E.2d 1301, 1302 [“We also reject plaintiff's contention that since it was
not the actual polluter, but merely inherited the problem from the prior landowner, the pollution
exclusion clause cannot bar its present insurance claim.”].) 51


51 Even where the claim was made by policyholders who, to use Montrose's phrase, “should
have known” that contaminants generated in the ordinary course of their business were
being released into the environment, the active-passive distinction appears to have played no
role in the court's exegesis of the pollution exclusion. (E.g., Lumbermens Mut. Cas., supra,
555 N.E.2d 568, 571-573 [policyholder used PCBs in manufacturing electrical capacitors,
but no discussion of active-passive distinction while considering meaning of “sudden and
accidental”].)


ACL also suggests (albeit somewhat obliquely) that the trial judge in this case improperly put the
burden on the insured of showing that the release in this case was sudden and accidental. We do
not, however, need to decide who exactly has the burden of proof on the sudden and accidental
issue to affirm the judgment here. (7)Assuming, for sake of analysis, that the insurer has the burden
of showing that a release is not sudden and accidental, that burden was met in this case. *1795


There was substantial evidence presented to the trier of fact that the release of contaminants was
a result of holes in the tanks which developed over time as a result of rust. Corrosion is, by
definition, a gradual process. On the other hand, there was no evidence of any specific trauma to
the tanks during the Northbrook policy period. This absence distinguishes this case from Brian
Chuchua's Jeep, Inc. v. Farmers Ins. Group (1992) 10 Cal.App.4th 1579 [13 Cal.Rptr.2d 444], a
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recent decision of another panel of this court which employed concurrent causation analysis to
rule in favor of first party insurance coverage for cleanup expenses of an underground gasoline
storage tank that had been damaged in an earthquake. Even so, the court noted that the “risk of
leaking pollutants” was not covered. (10 Cal.App.4th at p. 1583.)


ACL's very theory that the release occurred during the policy period is necessarily predicated on
the idea of a series of gradual, continuous leaks which might have taken place during the period
September 1984 to September 1985. Under such circumstances, where there is no evidence of
any traumatic release during the policy period, and substantial evidence of release from gradual
corrosion, it is reasonably obvious that an insurer has carried any burden it might have to show
the applicability of the pollution exclusion.


IV. Conclusion
The language of the pollution exclusion is clear and unambiguous. Whatever shades of meaning
inhere in the word sudden, gradual is not one of them. The judgment is affirmed.


Moore, J., and Wallin, J., concurred.


Appellant's petition for review by the Supreme Court was denied November 17, 1993. *1796


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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AMHS INSURANCE COMPANY, Risk Retention
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Synopsis
Physician's excess professional liability insurer brought action against physician's “modified
claims made” insurer for bad faith and contribution. The United States District Court for the
District of Arizona, Robert C. Broomfield, J., held that excess insurer failed to state either
direct or subrogated bad-faith claim, but ordered modified claims made insurer to pay equitable
contribution. Excess insurer appealed, and “modified claims made” insurer cross-appealed. The
Court of Appeals, Sneed, Circuit Judge, held that: (1) excess insurer could not assert bad faith
claims against “modified claims made” insurer; (2) proper method of allocation of contribution
between insurers was “policy limits” method; and (3) prejudgment interest began to accrue on
excess insurer's contribution claim on date it provided “modified claims made” insurer with copy
of its policy.


Affirmed in part, reversed in part, and remanded.


Graber, Circuit Judge, dissented and filed opinion.


West Headnotes (16)


[1] Insurance Primary and excess insurance, in general
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Under Arizona law, true excess policy applies when same insured has purchased
underlying coverage for same risk.


1 Cases that cite this headnote


[2] Insurance Duty to, and effect on, non-parties in general
Insurance Duty to, and effect on, non-parties in general
Insurance Bad faith in general
Under Arizona law, insurer owes no duty of good faith to co-equal insurer.


[3] Insurance Primary and excess insurance, in general
Under Arizona law, “other insurance” clause in otherwise primary policy cannot affect
rights of “true” excess insurer.


5 Cases that cite this headnote


[4] Insurance Primary and excess insurance, in general
Under Arizona law, “true excess” policies should not be asked to contribute until all
primary policies have been exhausted.


2 Cases that cite this headnote


[5] Insurance Primary and excess insurance
Insurance Claim by excess insurer
Under Arizona law, level of insurance provided by physician's excess professional liability
insurer was equal to that provided by physician's “modified claims made” insurer, and thus
excess insurer could not assert subrogated and direct claims for bad faith against “modified
claims made” insurer; excess coverage was intended to be specific excess insurance that
attached upon exhaustion of primary policy, “modified claims made” policy contained
“other insurance” clause, excess insurer had no knowledge of “modified claims made”
policy when it provided coverage, insurers did not cover same risk, excess insurer failed to
ascertain total level of primary insurance, excess insurer's policies contained no relevant
coverage exclusions, and both policies were excess to single primary policy.


10 Cases that cite this headnote
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[6] Insurance Primary and excess insurance, in general
Under Arizona law, specific excess policy attaches upon exhaustion of its underlying
primary policy.


10 Cases that cite this headnote


[7] Insurance Primary and excess insurance
Insurance Claim by excess insurer
Under Arizona law, level of coverage of physician's excess professional liability policy
stating that it applied only to losses in excess of $10 million, regardless of exhaustion of
specific underlying policy, was not equal layer of coverage with “modified claims made”
policy, for purposes of determining whether excess insurer could maintain bad faith claim
against “modified claims made” insurer, where “modified claims made” insurer's liability
attached only upon exhaustion of specific underlying policy.


7 Cases that cite this headnote


[8] Insurance Persons entitled to recover;  companies and persons liable
Insurance Persons entitled to recover;  companies and persons liable
Insurance Bad faith in general
Under Arizona law, insurer has neither direct nor subrogated claim for bad faith against
equal-level insurer.


[9] Insurance Duty to, and effect on, non-parties in general
Insurance Duty to, and effect on, non-parties in general
Insurance Bad faith in general
Under Arizona law, insurer owes only insured duty of good faith.


1 Cases that cite this headnote


[10] Insurance Claim by excess insurer
Under Arizona law, physician's professional liability insurer owed no duty to physician's
excess professional liability insurer, and thus could not be liable on excess insurer's direct
claim for bad faith, regardless of whether excess insurer was “true” excess carrier or merely
co-excess insurer, where insurer never entered into contract with excess insurer.
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[11] Insurance Claim by excess insurer
Under Arizona law, excess carrier may not bring direct claim for bad faith against primary
carrier.


[12] Insurance Claim by excess insurer
Under Arizona law, excess insurer may bring subrogated claim against primary carrier for
bad-faith failure to settle within primary carrier's policy limits.


[13] Insurance By policy limits
Under Arizona law, as predicted by the Court of Appeals, proper method of allocation
between two equal-level professional liability insurers was “policy limits” method under
which each insurer's pro rata liability was determined by dividing its policy limit by total
amount of coverage, rather than total amount of each insurer's maximum loss in specific
case.


2 Cases that cite this headnote


[14] Interest Liquidated or unliquidated claims in general
Under Arizona law, prejudgment interest on liquidated claim is matter of right. A.R.S. §
44-1201.


20 Cases that cite this headnote


[15] Interest Discretion in general
Under Arizona law, district court has discretion to determine date of commencement of
prejudgment interest. A.R.S. § 44-1201.


13 Cases that cite this headnote


[16] Interest Insurance matters
Under Arizona law, prejudgment interest began to accrue on excess professional liability
insurer's contribution claim against co-equal insurer on date excess insurer provided co-
equal insurer with copy of its policy, rather than on date excess insurer satisfied judgment
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against insured, where co-equal insurer could not discern its liability without reference to
total available insurance.


4 Cases that cite this headnote


Attorneys and Law Firms


*1092  David L. White, White, Cummings & Longino, Phoenix, Arizona, for appellant AmHS
Insurance Company, Risk Retention Group.


Steven S. Guy, Snell & Wilmer, Phoenix, Arizona, for appellee Mutual Insurance Company of
Arizona.


Appeal from the United States District Court for the District of Arizona; Robert C. Broomfield,
District Judge, Presiding. D.C. No. CV-97-01507-RCB.


Before: Joseph T. Sneed, Susan P. Graber, and Richard A. Paez, Circuit Judges.


Opinion


Opinion by Judge SNEED; Dissent by Judge GRABER


SNEED, Circuit Judge:


Appellant AmHS Insurance Company, Risk Retention Group (“RRG”) and Appellee Mutual
Insurance Company of Arizona (“MICA”) provided professional liability insurance to Dr. Wesley
Romberger (“Dr. Romberger”). Following a jury trial, Dr. Romberger was found negligent in
his care and treatment of Christina Beery. RRG defended Dr. Romberger and satisfied the
$7,897,543.18 judgment against him. The parties dispute how much MICA should contribute to
the payment of this judgment.


RRG appeals the district court's determination that it failed to state either a direct or subrogated
bad-faith claim against MICA. Both parties appeal the district court's decision on summary
judgment ordering MICA to pay RRG an equitable contribution in the amount of $445,013.83.
RRG also appeals the district court's order establishing that prejudgment interest did not begin to
accrue until September 19, 1997.


We address each order of the district court in turn. We affirm the dismissal of both the direct
and subrogated claims. We reverse the district court's calculation of MICA's contribution and
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remand for further proceedings. We affirm the district court's determination of the date from which
prejudgment interest began to run.


FACTS


Dr. Romberger delivered Christina Beery on September 1, 1986. He subsequently provided care,
treatment, and evaluations of Christina through September 23, 1988. In July 1990, Christina Beery
was diagnosed with a ventricular septal defect. In March 1992, Christina Beery, by and through
her mother, sued Dr. Romberger, alleging negligent failure to detect and diagnose Christina's heart
defect.


The Beery case proceeded to trial in August 1993. MICA contributed 10% of the cost of defending
Dr. Romberger while a third insurance carrier, Samaritan, contributed 90%. MICA was continually
updated on the Beery litigation, but (other than its commitment to pay 10% of the defense costs)
played no role in the defense of Dr. Romberger. The jury returned a verdict in favor of Christina
Beery. Through two lump sum payments, RRG paid $7,897,543.18 in complete satisfaction of the
judgment. The first of these payments was made in July 1996 in the sum of $4.3 million. The
second payment was made in June 1997 in the amount of $3.6 million. RRG informed MICA
that it had satisfied the judgment and requested contribution. Both during the Beery litigation and
after RRG satisfied the full judgment, MICA offered a maximum of $150,000 toward the total
settlement of the *1093  case. RRG brought this action for bad faith and contribution against
MICA.


I.


Both the viability of the bad-faith claims and the correct computation of MICA's contribution
depend upon whether the competing insurance carriers are primary, excess, or co-excess insurers
of the Beery judgment. And, more broadly, on the intended application of the insurance policies.
We must review the language of the policies to determine the status of each insurer so as to properly
apportion the loss. We begin, therefore, with a brief summary of the principles and purposes of
excess insurance. We then identify the relevant portions of the competing insurance policies and
categorize them with reference to the “overall insuring scheme.” United Servs. Auto. Ass'n v.
Empire Fire & Marine Ins., 134 Ariz. 64, 653 P.2d 712, 714 (1982).


A. Excess Insurance Policies
An “excess” or “umbrella” insurance policy serves a different purpose than a primary policy. A
“true” excess policy protects the insured “in the event of a catastrophic loss in which liability



http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic39ea2dd475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibf972483475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ibf972483475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982150153&pubNum=661&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_661_714&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_714

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982150153&pubNum=661&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_661_714&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_714





AMHS Ins. Co. v. Mut. Ins. Co. of Arizona, 258 F.3d 1090 (2001)
00 Cal. Daily Op. Serv. 6390, 2001 Daily Journal D.A.R. 7853


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


exceeds the available primary coverage.” 16 Couch on Insurance § 220:32 (3d ed.1995); See also
8C Insurance Law and Practice § 5071.65 at 107 (1981) (“In this day of uncommon, but possible,
enormous verdicts, [excess policies] pick up this exceptional hazard at a small premium.”). A
primary policy, alternatively, provides coverage from “dollar one” for a given loss.


This clear distinction can be muddied by the inclusion of an “other insurance” clause in an
otherwise primary policy. The inclusion of such a clause will not convert a primary policy into
“true” excess coverage. The underlying purpose of the primary policy remains the same and it
must contribute to an insured's loss before “true” excess coverage attaches. However, determining
whether a given policy is primary (with an other insurance clause) as opposed to excess can
sometimes be difficult. 16 Couch on Insurance § 220:32 (“[I]t is extremely difficult to draw any
black letter rules of law. There is usually no way ... to avoid doing a time-consuming, complete
coverage analysis.”)


[1]  Because the instant controversy arises under Arizona law, we rely on the Arizona Supreme
Court's standards for determining when a particular policy is “true” excess insurance. Under
Arizona law, a “true” excess policy applies “when the same insured has purchased underlying
coverage for the same risk.” St. Paul Fire & Marine Ins. Co. v. Gilmore, 168 Ariz. 159, 812 P.2d
977, 980 (1991). The underlying primary policy “operate[s] as a kind of deductible and ‘an insured
pays a reduced premium to the excess carrier expressly because that carrier will be obligated
to pay a claim only after a certain amount has been paid’ by the insured's primary carrier.” Id.
(quoting Maricopa County v. Fed. Ins. Co., 157 Ariz. 308, 757 P.2d 112, 114 (1988)). In addition,
“true” excess coverage is “written under circumstances where rates were ascertained after giving
due consideration to known existing and underlying ... primary policies.” Id. (quoting Loy v.
Bunderson, 107 Wis.2d 400, 320 N.W.2d 175, 179 (1982)).


With these standards in mind, we turn to the policies at issue in this appeal.


B. Competing Policies


1. The Samaritan Policy
The Samaritan Policy provided primary insurance to Dr. Romberger. The relevant portion of the
Samaritan Policy reads:


(7) Other Insurance: The insurance afforded by this policy is primary insurance, except when
stated to apply *1094  in excess of or contingent upon the absence of other insurance


. . . . .
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b. With regard to physician Insureds, the insurance provided by this policy shall be primary,
and it shall not be reduced by the amount of any other insurance the physician Insured
may have.


The Samaritan Policy's coverage of Dr. Romberger commenced October 1, 1986. It contained
a policy limit of $1 million per occurrence, $12 million in the aggregate. It is undisputed that
the Samaritan Policy provided the first layer of coverage applicable to the Beery judgment. It is
also undisputed that Samaritan's total liability with regard to the Beery judgment is $1 million
(including costs of litigation) and that Samaritan has contributed its policy limit.


2. The MICA Policy
The MICA Policy is entitled a “Modified Claims Made Insurance Policy.” It provided coverage to
Dr. Romberger from September 1, 1983 through October 25, 1986. The limits of MICA's policy
are $1 million for each occurrence and $1 million in the aggregate.


The MICA policy also provided primary coverage to Dr. Romberger. It covered “accident[s],
act[s] or omission[s] which might give rise to a suit” within the policy period. Claims and actions
resulting from any act covered by the policy were also covered. Dr. Romberger paid a total of
$90,362 in premiums for this coverage.


The MICA policy, however, also contains an “other insurance” clause, which reads:


This insurance shall not apply unless and until the limits of all other sources of funds have been
exhausted. Such sources shall include:


(a) Other insurance;


(b) An insurance plan of a health care institution; and


(c) Any similar source of payment.


3. The RRG Policy
The RRG Policy differs from both the Samaritan and MICA policies in that Dr. Romberger was
not its purchaser. Samaritan Health Systems, his insurer, purchased it as “umbrella” coverage for
multiple healthcare institutions and contract physicians (such as Dr. Romberger) that are insured,
in the first instance, by Samaritan. The RRG policy offered four layers of coverage with a total
policy limit of $24 million. Samaritan paid premiums to RRG totaling $7,534,977.
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The first layer of RRG coverage was entitled “excess insurance” and provided a policy limit of
$1 million for each occurrence, but with no aggregate limit. It became effective October 1, 1986,
and was written specifically as excess of the underlying Samaritan Policy. While this layer of
coverage did not include a designated, separate “other insurance” clause, it did define loss so as
to provide that the insurer had no liability until “deductions for all other recoveries, salvages, or
other insurance” were made.


The second layer of RRG coverage, also effective October 1, 1986, was entitled “Hospital
Umbrella Liability Policy.” It provided $10 million in insurance “excess of Underlying.” Among
the “Underlying” was the Samaritan Policy, the first layer of RRG's coverage, and several other
insurance policies listed in the schedule of underlying coverage. The MICA policy, which Dr.
Romberger purchased, was not listed.


Although this second layer of coverage stated that it was excess of the listed underlying policies,
it more narrowly defined its coverage. Specifically, this layer of RRG coverage purported to apply
only to the “ultimate net loss in excess of the applicable underlying limit.” “Applicable *1095
underlying limit” was, in turn, defined as “the total of the limits of the underlying insurance ... and
the limits of any other valid and collectible insurance....”


In addition, this second layer of coverage included an “other insurance” clause, which reads:


8. OTHER INSURANCE


a. The insurance afforded by this policy shall be excess insurance over any other valid and
collectible insurance available to the insured, whether or not described in the Schedule of
Underlying Insurance ... and applicable to any part of ultimate net loss, whether such other
insurance is stated to be primary, contributing, excess or contingent.


The third layer of RRG coverage became effective October 1, 1987. It provided $5 million in
coverage for losses in excess of $10 million. This policy is entitled “Excess Umbrella Liability.” By
its express terms, this insurance did not provide coverage until $10 million in underlying insurance
had been exhausted.


The fourth and final layer of RRG coverage became effective October 1, 1988. It provided $8
million in coverage for losses in excess of $15 million. However, this final layer of RRG coverage
did not become effective until after Dr. Romberger's care of Christina Beery ended. The district
court held that this layer of coverage was not applicable to the Beery judgment. MICA did not
appeal this ruling.
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II.


[2]  RRG, Samaritan's excess carrier, first appeals the dismissal of both its subrogated and direct
claims for bad faith against MICA. The district court held that the RRG and MICA policies
provided equal-level insurance. Under Arizona law, an insurer owes no duty of good faith to a co-
equal insurer. On this basis, the district court dismissed RRG's bad-faith claims under Fed.R.Civ.P.
12(b)(6). Hartford Accident & Indem. Co. v. Aetna Cas. & Sur. Co., 164 Ariz. 286, 792 P.2d 749
(1990) (bad-faith claim may be brought only by an excess insurer against a primary insurer).


But did RRG provide, as it contends, “true” excess coverage? This is a question of law that requires
analysis of the policy as a whole. Nichols v. State Farm Fire & Cas. Co., 175 Ariz. 354, 857 P.2d
406, 407 (1993) (interpretation of an insurance policy is a question of law to be determined by the
court); United Servs. Auto. Ass'n, 653 P.2d at 714 (“[W]e look to the language of each policy in
light of the circumstances of each contracting party to determine the intent within the framework
of an overall insuring scheme.”). Thus, we must review de novo the district court's determination
that RRG and MICA provided equal-level coverage of the Beery judgment. Johnson v. Cont'l Ins.
Co., 198 Ariz. 160, 7 P.3d 966, 968 (2000) (“Interpretation of an insurance contract is a question
of law that we decide independently of the trial court's legal conclusions.”).


A. Proceedings Below
[3]  The district court, in dismissing RRG's bad-faith claim, relied on State Farm Mut. Auto. Ins.
Co. v. Bogart, 149 Ariz. 145, 717 P.2d 449 (1986). In Bogart, the Arizona Supreme Court held that
“other insurance” clauses in otherwise equal-level policies are “mutually repugnant” and therefore
void. Id. at 453. The Bogart decision, however, is applicable only in disputes “between two insurers
that provide primary coverage for the same occurrence, one of which seeks to avoid all liability by
reason of ... its ‘other insurance’ clause.” Id. at 454 (emphasis added). Bogart says nothing about
adjudicating *1096  disputes between a primary insurer and a “true” excess insurer. Indeed, an
“other insurance” clause in an otherwise primary policy cannot affect the rights of a “true” excess
insurer. See Transport Indem. Co. v. Carolina Cas. Ins. Co., 133 Ariz. 395, 652 P.2d 134, 142
(1982) (policy providing primary coverage with “other insurance” clause must pay before policy
“that extends only excess coverage”).


MICA concedes that its policy is a primary policy with an “other insurance” clause. The MICA
policy, therefore, is only excess of other primary policies that do not contain “other insurance”
clauses (i.e., the Samaritan policy). MICA, however, must share the insured's loss on a pro rata
basis with other primary policies that do contain “other insurance” clauses. See Bogart, 717 P.2d
at 453. And, of course, it must tender its full policy limit before a “true” excess carrier is required
to pay.
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The dispute here is whether RRG's policies became primary upon the exhaustion of the underlying
Samaritan policy or remained excess to all primary policies. This issue cannot be resolved through
application of a bright-line rule. Rather, we must read the policies as a whole “in order to give a
reasonable and harmonious meaning and effect to all of [their] provisions.” Droz v. Paul Revere
Life Ins. Co., 1 Ariz.App. 581, 405 P.2d 833, 835 (1965); see also Gilmore, 812 P.2d at 983 (“[T]he
type of policy is determined by the type of coverage provided, not by the label affixed by the
insurer.”).


B. RRG's Policies
If RRG intended its policies to attach only upon the exhaustion of the underlying Samaritan policy
and charged premiums consistent with that risk, it should be held to provide coverage upon such
an occurrence. See 20th Century Ins. Co. v. Liberty Mut. Ins. Co., 965 F.2d 747, 755-757 (9th
Cir.1992) (looking to “intended application of each policy” rather than “judicially created labels”
such as “primary, secondary, etc.” and holding that excess insurer was excess only of specified
primary carrier); U.S. Fire Ins. Co. v. Aetna Cas. & Sur. Co., 781 S.W.2d 394, 398 (1989) (excess
policy does not “automatically overlay every applicable primary policy that contains an ‘other
insurance’ clause”); Canal Ins. Co. v. United States Fidelity and Guar. Co., 149 Ariz. 578, 720 P.2d
963, 965 (1986) (excess policy became primary when specific underlying policy was exhausted).


[4]  Alternatively, if RRG wrote its policies as “true excess,” its premiums would reflect the
reduced probability that it would ever be called on to provide coverage. Maricopa County, 757
P.2d at 114. “True excess” policies should not be asked to contribute until all primary policies have
been exhausted. Am. Family Mut. Ins. Co. v. Cont'l Cas. Co., No.2001 WL 184770, *3, 23 P.3d
664 (2001) (quoting United Servs. Auto Ass'n, 653 P.2d at 714) (“ ‘[I]nsurers who issue residual
protection only are last to pay so long as that is their expressed intent.’ ”).


Because three separate RRG policies with different terms covered Dr. Romberger during his
treatment of Christina Beery, each must be examined to determine whether the RRG policies are
excess of MICA's primary policy.


1. RRG's First and Second Layers of Coverage
[5]  We hold that the first two layers of RRG coverage were intended to be specific excess
insurance that attached upon the exhaustion of the underlying Samaritan Policy. These layers of
coverage, like MICA's coverage, were applicable to any loss in excess of the Samaritan Policy
limit. Thus, MICA must share any loss over $1 million on a pro rata basis with RRG's *1097  first
two layers of coverage. In reaching this conclusion, we rely on several aspects of the RRG policy
that, taken as a whole, reveal its place in the overall coverage scheme.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965124118&pubNum=661&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_661_835&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_835

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965124118&pubNum=661&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_661_835&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_835

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991096384&pubNum=661&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_661_983&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_983

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992096809&pubNum=350&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_350_755&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_755

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992096809&pubNum=350&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_350_755&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_755

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989160943&pubNum=713&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_713_398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_398

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986136141&pubNum=661&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_661_965&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_965

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986136141&pubNum=661&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_661_965&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_965

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988067488&pubNum=661&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_661_114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_114

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988067488&pubNum=661&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_661_114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_114

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001175566&pubNum=4645&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001175566&pubNum=4645&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982150153&pubNum=661&originatingDoc=I9c9dc1d579bb11d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_661_714&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_714





AMHS Ins. Co. v. Mut. Ins. Co. of Arizona, 258 F.3d 1090 (2001)
00 Cal. Daily Op. Serv. 6390, 2001 Daily Journal D.A.R. 7853


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


a) RRG had no knowledge of the MICA policy when it provided coverage to Dr. Romberger
In Gilmore, the Arizona Supreme Court noted that “true” excess coverage is “written under
circumstances where rates were ascertained after giving due consideration to known existing and
underlying basic or primary policies.” 812 P.2d at 980 (citation and internal quotation marks
omitted). The first two layers of RRG coverage were written and priced with consideration only of
enumerated underlying policies. The MICA policy was not one of the listed underlying policies.


The first layer of the RRG policy provides the following coverage: “$1,000,000/no aggregate
in excess of $1,000,000/$12,000,000.” The “schedule of coverage endorsement” indicates that
the “$1,000,000/$12,000,000” refers to the listed underlying insurance. The listed insurance, in
turn, includes the Samaritan policy (with limits of $1 million per occurrence and $12 million
aggregate) and several other insurance policies. This list does not include the MICA policy. By
its own terms, this layer of RRG coverage applies to losses resulting from an occurrence and
exceeding $1 million. It was written as excess of a specific underlying policy (the Samaritan policy)
which provided primary insurance in the required amount of $1 million per occurrence and $12
million in the aggregate.


Similarly, the second layer of RRG coverage contains a list of enumerated underlying policies and
provides $10 million in coverage “excess of Underlying.” There is no suggestion anywhere in the
policy that RRG knew of the MICA policy when writing this layer of coverage. RRG, therefore,
did not price the policy based on the existence of an additional $1 million in underlying coverage
provided by MICA.


To repeat, neither of the first two layers of RRG coverage required the insured to maintain any
additional coverage beyond that provided by the primary Samaritan policy. These provisions make
clear that RRG was neither aware of nor gave consideration to the existing MICA policy. Rather,
RRG's first two layers of insurance provided coverage that would attach immediately upon the
exhaustion of the underlying Samaritan policy. They should be enforced as intended.


b) RRG and MICA did not cover the “same risk”
The Arizona Supreme Court has also noted that “true” excess coverage applies only “when the
same insured has purchased underlying coverage for the same risk.” Gilmore, 812 P.2d at 980. In
the present case, the RRG and MICA policies did not apply to the “same risk.” RRG covered Dr.
Romberger for 24 of the 25 months that he provided treatment to Christina Beery. MICA insured
Dr. Romberger for only two months after the birth of Christina Beery. The two policies overlapped
for only thirty days. The thirty-day overlap does not support RRG's contention that it is a “true”
excess insurer of the Beery judgment. The relevant inquiry is whether the two insurance companies
insured the “same risk.” The risk assumed by the two insurers in this case was markedly different.
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c) RRG failed to ascertain the total level of primary insurance
RRG provided its coverage to Samaritan several years after MICA's policy took effect. RRG had
the opportunity to, and should have, “taken steps to avoid the *1098  confusion, uncertainty and
now the litigation produced by the overlapping policies.” Executive Risk Specialty Ins. Co. v.
Lexington Ins. Co., 106 F.Supp.2d 181, 189 (D.Mass.2000) (applying Arizona law). In Executive
Risk, the court concluded that a specific excess policy was excess to an unrelated primary policy
with an “other insurance” clause. However, the court reached this conclusion only after examining
the “context within which the policies were written.” Id. at 183. Because the primary insurer wrote
its policies with knowledge of overlapping coverage, it “should bear the risk of any doubt it could
have avoided.” Id. at 189. In this case, RRG could have avoided the present dispute by ascertaining
the total level of existing primary coverage prior to issuing its policy. This factor weighs against
RRG. 1


1 RRG also could have written its policy to attach only after the insured incurred a specified
financial loss.


d) The RRG policies contain no relevant coverage exceptions
The fact that the RRG policies include provisions purporting to accept liability only “after making
deductions for all other recoveries, salvages or other insurance” does not alter our analysis. 2  These
provisions cannot be given the effect of exceptions to coverage rather than excess clauses. “By
definition, an exception or exclusion provides that there is no coverage regardless of the existence
of other insurance.” Fremont Indem. Co. v. New England Reinsurance Co., 168 Ariz. 476, 815 P.2d
403, 406 (1991). In this case, RRG clearly provided insurance covering the Beery judgment. RRG
intended, however, for its coverage obligation to change depending on the existence of coverage
by other valid insurance.


2 The quoted phrase is from RRG's first layer of coverage. An analogous provision is included
in RRG's second layer of coverage. See supra Section I(B)(3).


These provisions are not exclusions; they are typical excess insurance clauses. “The gist of the
hybrid escape-excess clause is to permit escape if the loss is less than any other insurance protection
and to provide excess insurance if its coverage exceeds the other valid insurance.” Id. at 407.
That RRG inserted its “other insurance” clauses in the definition of loss rather than as separate
provisions is irrelevant. “[W]e cannot agree with the theory ... that such a clause is transformed
into an exception simply because of its location in an insuring agreement as opposed to another
portion of a policy. As a general rule, insurers cannot gain an advantage merely by rearranging
‘other insurance’ provisions.” Id. at 406 (citations omitted). Mutually repugnant “other insurance”
clauses are void regardless of where in the insuring agreement they are located. Jefferson Ins.
Co. v. Glens Falls Ins. Co., 88 A.D.2d 925, 450 N.Y.S.2d 888, 889 890 (1982) (ultimate net loss
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provision in one policy and other insurance clause in competing policy “cancel out each other”
and each insurer contributes pro rata to settlement).


e) RRG's alternative conclusion is not supported by Arizona precedent
RRG does not contend that it wrote its policy as excess of the MICA policy. Rather, it argues that a
policy that is excess to any primary policy is excess to each and every primary policy covering the
same loss. RRG relies on two cases in support of this proposition: Ariz. Joint Underwriting Plan v.
Glacier Gen. Assurance Co., 129 Ariz. 351, 631 P.2d 133 (1981) ( “Glacier ”) and United Servs.
Auto. Ass'n., 134 Ariz. 64, 653 P.2d 712. In both Glacier and United Services, the Arizona *1099
appellate court held that two primary policies should pay their full policy limits before an excess
policy is compelled to pay. Neither case supports RRG's position because neither case involved
competing policies both of which were indisputably excess to a single primary policy.


[6]  In Glacier, the court held, as we hold today, that a specific excess policy attaches upon the
exhaustion of its underlying primary policy. “AJUP was liable for the excess of the total applicable
limits of its underlying insurance, the MICA policy.” Glacier, 631 P.2d at 135. In Glacier, however,
the underlying primary policy was not exhausted until a co-equal primary policy contributed its
pro rata share. Consequently, the excess insurer's liability did not attach until both the underlying
policy and an unrelated primary policy had contributed. This fact distinguishes Glacier from the
present litigation.


Here, the underlying Samaritan policy tendered its entire $1 million policy limit before any other
insurer's obligation attached. As was the case in Glacier, the excess carrier's coverage (in this case,
RRG) attached upon the exhaustion of its underlying primary policy (Samaritan). Unlike Glacier,
however, the underlying Samaritan policy is the only first-level policy applicable to the insured's
loss. MICA's duty to contribute to the Beery judgment arose at the same time that RRG's obligation
attached-after the Samaritan policy was exhausted. MICA, therefore, should contribute pro rata
with the RRG policy to cover any loss above Samaritan's $1 million policy limit.


Similarly, in United Services, the court allocated the loss among two primary insurers and an
excess policy. The United Services court analyzed “the language of each policy in light of the
circumstances of each contracting party to determine the intent within the framework of an
overall insuring scheme.” United Services, 653 P.2d at 714. This analysis revealed that it was the
“expressed intent” of the excess policy that it be the “last to pay.” Id.


Our analysis of the competing RRG and MICA policies is similar. For the reasons already noted,
we conclude that it was not RRG's “expressed intent” that its first two layers of coverage overlay all
primary policies. Reading the first two layers of RRG coverage within the context of the “overall
insuring scheme,” we hold that RRG, in authoring and pricing these policies, gave consideration
only to that coverage listed in its revised schedule of underlying coverage. That is, RRG wrote its
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policies to provide coverage in excess of the underlying Samaritan policy. 3  It now wishes to treat
these policies as excess of all insurance that may fortuitously apply to a given loss. Gilmore, 812
P.2d at 981. We decline to provide RRG with this windfall.


3 MICA argues in its cross-appeal that the first layer of RRG coverage is actually primary
coverage that must be exhausted before any coverage under the MICA policy attaches.
However, the RRG policy, read as a whole, is unmistakably excess of the underlying
Samaritan policy.


2. RRG's Third Layer of Coverage
The third layer of RRG coverage repeatedly states that it applies only to losses in excess of $10
million. The schedule of coverage endorsement, the declarations page, and the limits of liability
clause all note that the coverage is in excess of the $10 million in coverage provided in the
underlying policies. Unlike the first and second layers of RRG coverage, this policy does not
purport to attach upon the exhaustion of a specific underlying policy. Rather, coverage under this
policy attaches only after exhaustion of a specified policy amount. “Exhaustion of the [$10 million]
amount is a fixed policy requirement; *1100  it was not satisfied and this fact cannot be altered
by language in other policies.” Maricopa County, 757 P.2d at 114.


[7]  The third layer of the RRG policy, therefore, is excess of all insurance up to $10 million,
including the MICA policy. The district court erred in holding that this layer of coverage was an
equal layer of coverage with the MICA policy.


III.


RRG's Bad-Faith Claims


[8]  Our determination that the first two layers of RRG coverage and the MICA policy are equal-
level insurers of the judgment against Dr. Romberger controls the analysis of RRG's bad-faith
claims. Under Arizona law, an insurer has neither a direct nor a subrogated claim for bad faith
against an equal-level insurer. Twin City Fire Ins. Co. v. Superior Court, 164 Ariz. 295, 792
P.2d 758, 760 (1990) (no direct claim for bad faith against other insurer); Hartford Accident &
Indemnity, 164 Ariz. 286, 792 P.2d 749 (subrogated claim may only be brought by excess insurer
against primary carrier). The district court correctly dismissed these claims.


A. Direct Bad-faith Claim
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[9]  [10]  Under Arizona law, an insurer owes only the insured a duty of good faith. “[T]he
insurer's obligation to settle, as well as the obligation to defend, arises out of the contract between
the parties.” State Farm Auto. Ins. Co. v. Civil Service Employees Ins. Co., 19 Ariz.App. 594, 509
P.2d 725, 733 (1973). Because MICA never entered into a contract with RRG, it owed no duty
to RRG and cannot be liable on a direct claim for bad faith. This reasoning is equally applicable
without regard to whether RRG is a “true” excess carrier or merely a co-excess insurer of the
Beery judgment.


[11]  In Twin City, 792 P.2d at 758, the Arizona Supreme Court held that an excess carrier could not
bring a direct claim for bad faith against a primary carrier. Although there is language in Twin City
that suggests such a cause of action is possible in some circumstances, a subsequent decision from
the Arizona Court of Appeals interpreted Twin City as foreclosing all direct-duty claims initiated
by an excess carrier against a primary insurer. Cal. Cas. Ins. Co. v. State Farm Mut. Auto. Ins. Co.,
185 Ariz. 165, 913 P.2d 505, 510 (1996) (excess insurer may assert “only a claim that derives from
the primary's contract with the insured”). 4  The district court correctly dismissed RRG's direct
claim for bad faith against MICA.


4 At most, Twin City provides a narrow exception to the general rule that only the insured
(or one subrogated to the rights of the insured) can bring an action for bad faith. That
exception provides that an excess insurer can bring a direct-duty bad-faith claim against a
primary insurer only if the insured has engaged in wrongful conduct which consequently
bars equitable subrogation. Twin City, 792 P.2d at 760. Neither of the conditions necessary
for such a claim is present here. For the reasons noted above, RRG is not excess of MICA
with regard to the Beery judgment. In addition, there has been no wrongful conduct on the
part of the insured that could undermine an equitable subrogation claim.


B. Subrogated Bad-faith Claim
[12]  Arizona recognizes the right of an excess insurer to bring a subrogated claim against a
primary carrier for bad-faith failure to settle within the primary carrier's policy limits. Hartford
Accident, 792 P.2d at 749. No such claim exists between two equal-level insurers.


Equal-level insurers have an identical duty of good faith toward the insured. A complete failure to
settle is necessarily a *1101  failure by both insurers. It follows that RRG cannot refuse to settle
the Beery litigation on the one hand and, on the other, contend that MICA's refusal to settle was
made in bad faith. Because RRG and MICA had equivalent obligations to the insured, the proper
approach to resolving their dispute is not a suit for bad faith, but one for contribution. See St. Paul
Fire & Marine Ins. v. Allstate Ins. Co., 25 Ariz.App. 309, 543 P.2d 147 (1975) (co-primary insurer
can bring equitable contribution claim); Mut. Ins. Co. of Ariz. v. Am. Cas. Co. of Reading, Pa.,
189 Ariz. 22, 938 P.2d 71, 75-76 (1996).
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No Arizona court has recognized the right of an insurer to bring a subrogated bad-faith claim
against an equal-level insurer. The rationale for recognizing an excess insurer's right to bring such
an action against a primary insurer does not apply in an action between equal-level insurers. As
MICA and RRG were equal-level insurers, they had the same duty to enter a good-faith settlement.
The district court, therefore, correctly dismissed RRG's subrogated bad-faith claim against MICA.


IV.


Contribution


Having determined that RRG and MICA are equal-level insurers, the district court prorated the
liability for the judgment in the Beery litigation. RRG argues that the district court incorrectly
ascertained the proper contribution level because it used the wrong formula. We hold that the
district court used the proper formula, but erred in calculating the total amount of applicable
insurance.


The district court prorated liability between RRG and MICA according to the “policy limits”
approach. Under this approach, each insurer's liability is determined by dividing its policy limit
by the total amount of coverage. In this case, the district court found that the total amount of
applicable coverage was $17 million (the sum of MICA's $1 million and RRG's $16 million policy
limits). Under the “policy limits” approach, MICA would be responsible for 1 /17 of the total
judgment paid. The judgment (minus the contribution from Samaritan of the remainder of its policy
limit) totaled $7,565,106.33. The district court determined that MICA's contribution, exclusive of
interest, was $445,013.83 under the “policy limits” approach.


RRG, to reduce its share of the aggregate liability, argues that proration should be done according
to the “maximum loss” rule. Under this rule, the court must determine the maximum amount each
insurer was potentially obligated to pay absent the competing insurance policy. In this instance,
MICA's “maximum loss” was $1 million and RRG's “maximum loss” was $7,565,106.33. RRG
would contribute approximately $7.56 for every dollar contributed by MICA until the judgment
was satisfied. Under this approach, MICA's share would have amounted to $883,226.16. See
Employers Mut. Cas. Co. v. MFA Mut. Ins. Co., 384 F.2d 111, 115 (10th Cir.1967) (where one
insurer's maximum loss was $10,000 and competing insurer's maximum loss was $5,000, judgment
should be prorated on a two-to-one basis).


In choosing the “policy limits” approach, the district court relied on several decisions, applying
Arizona law, which prorate equitable contributions according to policy limits. The first of these
decisions was a Ninth Circuit case predicting the course the Arizona Supreme Court was likely
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to take. See Weekes v. Atlantic Nat'l Ins. Co., 370 F.2d 264, 274 (9th Cir.1966). Our use of the
“policy limits” approach in Weekes was followed by the Arizona Court of Appeals in both *1102
Harbor Ins. Co. v. United Services Auto. Ass'n, 114 Ariz. 58, 559 P.2d 178, 183 (1976) (prorating
according to policy limits) and A.H. v. Ariz. Prop. and Cas. Ins. Guar. Fund, 189 Ariz. 378, 943
P.2d 738, 747 (1996) (same). In addition, in Bogart, 149 Ariz. 145, 717 P.2d 449, the Arizona
Supreme Court affirmed the lower court's use of the “policy limits” approach.


RRG, with some reason, contends that these cases do not establish that Arizona follows the “policy
limits” approach. RRG argues that Weekes, Harbor Ins., and A.H v. Arizona Property all involved
insurance companies with equal policy limits. RRG points out that when two insurers have the
same policy limits, their contributions would be equal without regard to whether the court uses the
“policy limits” or the “maximum loss” rule. The courts' use of the “policy limits” approach in these
cases, therefore, was unnecessary to the calculation of each party's contribution. In addition, RRG
argues that in Bogart neither party contested the proration formula. The Bogart court affirmed the
application of the “policy limits” approach without discussion and in a case in which neither party
challenged the proration formula on appeal.


RRG, instead, asks us to follow the holding in Industrial Indemnity Co. v. Beeson, 132 Ariz.
503, 647 P.2d 634 (1982). In Beeson, the Arizona appellate court specifically disapproved the
“policy limits” approach and remanded for a determination of liability with instructions to use the
“maximum loss” rule to calculate contribution. “We therefore believe the more equitable basis for
proration should be according to the maximum loss which each company could have sustained in
the particular case, absent the other insurance coverage.” Id. at 639-40.


In choosing a proration formula, we are guided by our decision in Sec. Pac. Nat'l. Bank v. Kirkland
(In re Kirkland), 915 F.2d 1236, 1240 (9th Cir.1990). There we were called on to predict the course
the California Supreme Court would take if faced with a bankruptcy question of first impression.
In Kirkland, we relied on two specific factors. First, we surveyed the lower California courts and
determined how a majority of those courts had addressed the same question. Second, we noted
that the majority rule in California was also the majority approach in other jurisdictions. Both of
these factors favor adoption of the policy limits approach in the present litigation.


[13]  As noted above, the weight of Arizona judicial authority supports use of the “policy limits”
approach. Although no Arizona court has offered a detailed rationale for applying this rule, both the
Arizona Supreme Court and Arizona appellate courts have-with one exception-held that proration
according to policy limits is appropriate. The “policy limits” approach, moreover, is consistent
with the law in a majority of other jurisdictions. See Am. Cas. Co. v. PHICO Ins. Co., 549 Pa. 682,
702 A.2d 1050, 1053 n. 4 (1997) (twelve of seventeen jurisdictions that have adopted an allocation
formula since 1975 have adopted the policy limits approach); Ostrager & Newman, Handbook
on Insurance Coverage Disputes, § 11.04 (9th ed.1998) (describing policy limits approach as
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the majority rule and citing cases). The district court, therefore, did not err in prorating liability
according to the policy limits of the respective policies.


As detailed above, however, we hold that only the first two layers of the RRG policy covered
the loss incurred by the Beery litigation. Therefore, we reverse the district court's order awarding
contribution to RRG and remand with instructions to calculate MICA's contribution based on the
policy limits of RRG's first two layers of coverage and MICA's policy.


*1103  V.


Prejudgment Interest


[14]  The district court held that RRG's contribution claim against MICA was a liquidated claim.
Under Arizona law, “prejudgment interest on a liquidated claim is a matter of right.” Gemstar Ltd.
v. Ernst & Young, 185 Ariz. 493, 917 P.2d 222, 237 (1996) (en banc). The rate of interest is set by
statute at ten percent per annum. Ariz.Rev.Stat. Ann. § 44-1201.


Neither party contests the district court's determination that prejudgment interest must be
awarded. However, RRG argues that the trial court erroneously calculated the amount of interest.
Specifically, the district court held that prejudgment interest began to accrue on September 19,
1997-the day that RRG sent to MICA a complete copy of the relevant insurance policies. RRG
contends that interest actually began to accrue on the dates that it paid the judgment in the Beery
litigation. RRG paid $4.3 million in partial satisfaction of the judgment in July 1996. It made a
second payment of $3.6 million in June 1997.


[15]  [16]  The district court has discretion to determine the date of commencement of
prejudgment interest. Trus Joist Corp. v. Safeco Ins. Co. of Am., 735 P.2d 125, 140 (1986) (holding
that “the trial court did not abuse its discretion in commencing the prejudgment interest as of
[a specified date]”). The district court's determination that prejudgment interest did not begin to
accrue until RRG provided MICA with a copy of its policy was not an abuse of discretion.


Under Arizona law, prejudgment interest begins when the creditor provides to the debtor
“sufficient information and supporting data so as to enable the debtor to ascertain the amount
owed.” Homes & Son Constr. Co. Inc. v. Bolo Corp., 22 Ariz.App. 303, 526 P.2d 1258, 1261 (1974).
RRG notified MICA of the amount paid out in the Beery judgment at the time the money was
paid. The district court found, however, that this was not sufficient to enable MICA to ascertain its
liability with “reasonable exactness.” Id. at 1262. Under the “policy limits” approach to prorating
contribution, MICA's liability could not be discerned without reference to the total available
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insurance. RRG, therefore, was under a duty to inform MICA of the total policy limit applicable
to the Beery judgment. RRG did not do so until September 19, 1997.


The district court's order awarding prejudgment interest after September 19 was a reasonable
application of Arizona law governing the timing of prejudgment interest. The district court did not
abuse its discretion in reaching this conclusion. See Wing v. Asarco Inc., 114 F.3d 986, 988 (9th
Cir.1997) (reversal justified only when the lower court's decision “is clearly against the logic and
effect of the facts as are found”) (citations and internal quotation marks omitted).


VI.


The district court's dismissals of both the direct and subrogated bad-faith claims against MICA are
affirmed. Arizona law does not recognize the right of an excess insurer to sue a co-excess insurer
for bad faith. The district court's calculation of MICA's contribution is reversed and remanded for
the limited purpose of calculating MICA's contribution consistent with this opinion. The district
court's award of prejudgment interest is affirmed. Each party shall bear its own costs.


AFFIRMED IN PART, REVERSED IN PART, AND REMANDED


GRABER, Circuit Judge, dissenting:
I respectfully dissent because I disagree with majority's conclusion that the first *1104  and second
layers of the RRG policy are co-primary with the MICA policy. As the majority recognizes,
the question before us is whether the MICA policy-a primary policy with an “other insurance”
clause-must be exhausted before liability attaches under the RRG policy-an excess policy-when
the specific primary policy underlying the RRG policy already has been exhausted. Maj. op. at
1096. Because the general rule is that all primary insurance policies must be exhausted before an
excess insurance policy provides coverage, and because this case does not require the application
of a different rule, I conclude that MICA must contribute its share before the RRG policy becomes
applicable.


As the majority recognizes, the MICA policy is a primary policy with an “other insurance”
clause. Maj. op. at 1095. The majority also acknowledges that the RRG policy provides excess
coverage. Maj. op. at 1099 n.3. Nevertheless, the majority concludes that, after the exhaustion
of the Samaritan policy, the first two layers of the RRG policy should be treated as co-primary
with the MICA policy. Maj. op. 1096 - 1099. For the reasons explained below, this conclusion
is erroneous.
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Contrary to the majority's suggestion otherwise, the RRG policy is a “true excess” policy. By
definition, a “true excess” policy is one in which “the same insured has purchased underlying
coverage for the same risk.” St. Paul Fire & Mar. Ins. Co. v. Gilmore, 168 Ariz. 159, 812
P.2d 977, 980 (1991) (emphasis in original). Liability under an excess policy attaches only
after the underlying primary coverage has been exhausted. Id. The RRG policy falls within this
definition. The same insured, the Samaritan Foundation, 1  purchased both the Samaritan policy,
a “Comprehensive Hospital Liability Insurance” primary policy, and the RRG policy, a “Health
Care Excess Liability Policy” in excess to, among other identified policies, that Samaritan policy. 2


Both policies cover the same risk: liability for medical malpractice. Further, both the first and
second layers of the RRG policy require that the insured maintain underlying primary insurance
that must be exhausted before the RRG coverage takes effect.


1 The Samaritan policy appears to provide coverage to Dr. Romberger by virtue of a clause
stating that it covers physicians who contract with the hospitals and health-care providers
within the Samaritan Foundation. The majority suggests that Dr. Romberger purchased the
Samaritan policy himself. Maj. op. at 1094 - 1095. That suggestion is not supported by the
record.


2 The Samaritan Foundation was the insured identified in the original RRG policy. The policy
was later amended to identify “Samaritan Health Systems” as the named insured. The reason
for the name change is not clear from the record, but the parties do not suggest that this name
change has legal significance.


“As a rule, ... excess and umbrella policies are regarded as excess over and above any type of
primary coverage....” 15 Couch on Insurance 3d § 220:41 (1999) (emphasis added); see also Am.
Family Mut. Ins. Co. v. Cont'l Cas. Co., 23 P.3d 664, 2001 WL 184770, *2-*3 (2001) (stating the
rule that primary insurers pay before excess insurers); United Servs. Auto. Ass'n v. Empire Fire &
Mar. Ins. Co., 134 Ariz. 64, 653 P.2d 712, 714 (1982) (holding that an insurer providing residual
insurance pays after all primary insurers, provided that is the intent of the residual insurer); Douglas
R. Richmond, Issues and Problems in “Other Insurance,” Multiple Insurance, and Self-Insurance,
22 Pepp. L.Rev. 1373, 1399-1402 (1995) (stating that the “majority rule” is that true excess policies
provide coverage “over and above all primary coverages, including primary policies with excess
‘other insurance’ clauses” (emphasis added)). The question *1105  for us, then, is whether the
circumstances here require the application of a different rule. The answer is “no.”


The majority relies on three cases for the proposition that, in some circumstances, a “true excess”
insurer should be considered to provide “primary” insurance after the specified underlying policy
is exhausted. Maj. op. at 1096. Each of those cases is materially distinguishable.
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In Canal Insurance Co. v. United States Fidelity & Guaranty Co., 149 Ariz. 578, 720 P.2d
963, 965 (1986), the Arizona Court of Appeals held that an excess policy provided primary
coverage after the exhaustion of the underlying primary policy because the excess policy, “by its
very terms, ... became primary coverage when the $500,000 limit of the underlying policy was
exhausted.” (Emphasis added.) The policy provided:


“Upon the exhaustion of an aggregate limit of liability applying to a particular
coverage afforded by an insurance policy designated in Section 1.7 ... this policy
shall replace such exhausted aggregate limit as primary insurance, subject to
the terms and conditions of such insurance policy....”


Id. at 964-965 (emphasis added by the Arizona court). RRG's policy does not contain similar text.


Similarly, the conclusion of the Texas Court of Appeals in U.S. Fire Insurance Co. v. Aetna
Casualty & Surety Co., 781 S.W.2d 394, 396 (1989), that an excess policy provided primary
insurance upon the exhaustion of the underlying policy hinged on the specific terms of the excess
policy. An endorsement to the excess policy provided:


“In consideration of the premium charged, it is agreed that this policy shall apply regardless of
the existence of other insurance that would apply on the same basis.


It is further agreed that there shall be no reduction in the limits of liability, contributions by
equal shares, or contributions by limits because of the existence of other insurance that would
apply on the same basis.”


Id. (emphasis added by the Texas court). The court held that the text of the quoted provision, and
the fact that the insured had paid an additional premium for the endorsement, established that the
policy was to take effect upon the exhaustion of the specific underlying policy regardless of the
existence of other applicable primary insurance. Id. at 399. The court observed by way of contrast
that, in a case such as ours, in which the policy lacks a similar provision, the general rule that an
excess policy is considered “excess, not only of specified underlying insurance, but of a primary
policy with an ‘other insurance’ clause” likely would apply. Id.


Finally, in 20th Century Insurance Co. v. Liberty Mutual Insurance Co., 965 F.2d 747, 757 (9th
Cir.1992), a case applying California law, the court held that liability under the excess policy at
issue attached upon the exhaustion of the specified underlying policy and that the policy was not
excess to all other primary policies. The court noted that the excess policy stated that “ ‘[t]he
insurance afforded by this certificate shall follow that of the primary insurer’ ” and identified the
primary insurer as the specific underlying carrier. Id. The opinion made no mention of whether
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the policy contained text stating that liability would attach only after other available insurance
had been collected. The court then concluded that the terms of the insurance contract did not
demonstrate an intent “to be excess to all primary policies.” Id. (emphasis in original). Twentieth
Century applies California law, id. at 754, not Arizona law, and the terms of the contract here-as
I will explain next-do demonstrate such an intent.


*1106  In this case, neither of the policies providing the first and second layers of RRG coverage
contains text analogous to that which proved determinative in Canal Insurance and U.S. Fire.
Furthermore, by contrast to 20th Century, each policy expressly provides that it will not take effect
until all other insurance has been exhausted.


The first-layer RRG policy states that its coverage applies to “all sums which the Insured shall
become legally obligated to pay as loss which is in excess of the total limit(s) of all Underlying
Insurance specified as Section II(b) of the Declarations subject to the limit of liability stated in
Section I(c) of the Declarations of this Excess Policy.” (Emphasis added.) The policy expressly
defines “loss” as “the sums paid or payable in settlement of claims for which the Insured is
liable after making deductions for all other recoveries, salvages or other insurance (other than
recoveries under Underlying Insurance whether recoverable or not) and shall exclude all expenses
and costs.” (Emphasis added.) Thus, by its terms, the policy does not require RRG to pay for any
“loss” until after deductions have been made for “all ... other insurance” available to the insured.


Likewise, the second-layer RRG policy, by its terms, does not take effect until all primary
insurance has been exhausted. The policy provides:


WE will pay on behalf of the INSURED the ULTIMATE NET LOSS in excess of
the APPLICABLE UNDERLYING LIMIT which the INSURED shall become
legally obligated to pay under the following Coverages, and to the extent not
otherwise excluded under Part VIII of this Policy.


In turn, the second-layer RRG policy defines “APPLICABLE UNDERLYING LIMIT” to mean


the total of the limits of liability of the UNDERLYING INSURANCE as stated
in the Schedule of Underlying Insurance and the limits of any other valid and
collectible insurance less the amount, if any, by which any aggregate limit of
such insurance has been reduced by payment of loss for claims made during this
POLICY PERIOD[.]
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(Emphasis added.) By its express provisions, then, the second layer is excess to all other applicable
insurance. This policy's “Other Insurance” clause also evidences the insurer's express intent that
the policy not take effect until all primary insurance is exhausted:


The insurance afforded by this policy shall be excess insurance over any other
valid and collectible insurance available to the INSURED, whether or not
described in the Schedule of Underlying Insurance (except insurance purchased
to apply in excess of the sum of the underlying limit or retained limit and the
limit of liability hereunder) and applicable to any part of ULTIMATE NET
LOSS, whether such insurance is stated to be primary, contributing, excess or
contingent. Nothing herein shall be construed to make this policy subject to the
terms, conditions or limitations of such other insurance.


(Emphasis added.)


The majority contends that the RRG policy cannot be excess to the MICA policy because the two
policies do not insure the same risk. The majority reasons that the RRG and MICA policies cover
somewhat different (although overlapping) periods of time. Maj. op. at 1097 - 1098. The dates of
coverage, although they may affect the extent of an insurer's liability, do not define the kind of risk
insured. Moreover, asking whether the RRG policy insures the same risk as the MICA policy is
the wrong place to start the analysis. As discussed *1107  earlier, the RRG was written in excess
of a specific underlying policy insuring the same risk (the Samaritan policy), establishing that the
RRG policy provides “true excess” insurance. Once RRG's status as an excess insurer has been
determined, the only question is whether the policy is written to make it excess to other, unrelated
primary policies covering the same risk. Presumably, MICA would not be a party to this case if
its policy did not reach the “same risk”-i.e., medical malpractice during the same relevant period-
as the RRG and Samaritan policies.


The majority also emphasizes that RRG did not know about the MICA policy when it wrote its
first and second layers of excess coverage. Maj. op. at 1096 - 1097. That may be so, but its lack
of knowledge does not translate into a conclusion that the RRG policy was in excess only of
enumerated underlying policies. That is because RRG expressly wrote its coverage to take account
of other, unnamed primary insurance, and nothing in Arizona law allows us to override such
express contractual terms.


Indeed, despite the majority's statement to the contrary, maj. op. at 1098, this case is
indistinguishable from United Services. 3  In that case, the Arizona Court of Appeals held that an
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excess policy, written in excess of a specific underlying policy, also was excess as to an unrelated
primary policy with an “other insurance” clause, after the exhaustion of the specific underlying
policy. 653 P.2d at 713-14. The excess policy at issue defined “loss” in terms almost identical to
those in the first layer of the RRG policy. Id. at 713. The court reasoned that the excess policy there,
just like the RRG policy here, would “[u]nder no set of circumstances” provide primary coverage-
presumably because the underlying insurance would always have to be exhausted before the excess
policy came into effect. Id. at 714. By contrast, the primary policy with the excess clause, like
the MICA policy, would provide primary coverage in the absence of any other applicable primary
insurance. Id. On those facts alone, the court concluded that the primary policy “necessarily
contemplated a different and probably a greater risk than that covered” by the excess policy. Id.
Additionally, because the primary policy, like the MICA policy, “was issued to specific persons
for primary limited amounts, [the primary insurer] was in a better position to evaluate its risk than
would be a purely excess carrier against whom no claims might be made even though its insureds
had repeatedly incurred liability in amounts within their primary coverage.” Id. As a result, the
court articulated a simple rule for resolving conflicts between excess policies and primary policies
with “other insurance” clauses: “[I]nsurers who issue residual protection only are last to pay so
long as that is their expressed intent.” Id. (emphasis in original).


3 The majority suggests that United Services is distinguishable because the result turned on
analysis of the circumstances of the parties. However, the Arizona court's analysis, for
the most part, was based on the contractual definition of “loss” quoted in this dissent and
on “common experience and common sense.” United Servs., 653 P.2d at 714. The court
acknowledged that there was “no economic, statistical or actuarial evidence in the record.”
Id.


Additionally, the Arizona Court of Appeals' decision in Arizona Joint Underwriting Plan v.
Glacier General Assurance Co., 129 Ariz. 351, 631 P.2d 133 (1981), offers further support for
the conclusion that the RRG policy should be treated as excess to the MICA policy. Although the
majority correctly summarizes most of the analysis in that case, maj. op. at 1098 - 1099, it fails to
mention the second *1108  reason stated by the Arizona court in support of its conclusion that a
primary insurer should pay before an excess insurer: “Further, it would be a windfall to Glacier,
which must be considered along with MICA as Hayden's primary insurers, to pay nothing merely
because a fellow primary insurer had additional excess coverage.” Id. at 136.


That same reasoning applies with equal force here. It would be a windfall to MICA if its liability
were limited by the fortuity that the Samaritan Foundation purchased excess insurance covering
the Samaritan policy.


In short, I conclude that the first two layers of the RRG policy clearly express the insurer's intent
that the policy be excess to all primary policies. Nothing in Arizona law prevents an excess insurer
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from writing such coverage. Under the rule expressed in United Services, MICA must contribute
its share of the judgment before RRG can be required to contribute. Accordingly, I dissent.


All Citations


258 F.3d 1090, 00 Cal. Daily Op. Serv. 6390, 2001 Daily Journal D.A.R. 7853
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HEADNOTES


(1)
Insurance § 234--Contribution and Apportionment.
The reciprocal rights and duties of several insurers who have covered the same event do not
arise out of contract, since their agreements are not with each other; their respective obligations
flow from equitable principles designed to accomplish ultimate justice in the bearing of a specific
burden.


(2a, 2b)
Insurance § 233--Subrogation.
In the interests of substantial justice, the principle of equitable subrogation may override the exact
terms of insurance policies.


(3)
Subrogation § 4--Persons Entitled.
A person who has a superior equity growing out of contract may enforce it by way of subrogation,
though the contract was made with a third party.


See Cal.Jur., Subrogation, § 3 et seq.; Am.Jur., Subrogation, § 20 et seq.


(4)
Contracts § 52--Legality--Agreements for Relief From Liability.
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Language designed to protect a person against his own negligence must be clearly and explicitly
to that effect in order to be effective.


(5)
Contracts § 52--Legality--Agreements for Relief From Liability.
A motion picture studio which leased its facilities to a producer was not absolved of liability for
its own negligence by provisions in the leasing contract requiring the producer to save the studio
harmless from liability for damages caused by the producer's agents or employees.


(6a, 6b)
Insurance § 234--Apportionment of Loss Between Insurers.
Plaintiff and defendant insurers were each responsible for half of a judgment for personal injuries,
arising out of an accident covered by their policies, suffered by a motion picture producers
employee on a motion picture studio's premises, where plaintiff's policy declared that, in the event
of existence of “other insurance,” it was not liable “for a greater proportion of such loss than the
applicable limit of liability stated *193  in the declarations bears to the total applicable limit of
liability of all valid and collectible insurance against such loss,” and defendant's policy stated that
it was to be deemed merely excess insurance over and above the amount of any other good, valid
and collectible insurance inuring to the insured's benefit.


See Cal.Jur.2d, Insurance, § 179; Am.Jur., Insurance, § 1325 et seq.


(7)
Appeal and Error § 119--Objections--Adherence to Theory of Case.
The rule confining parties on appeal to the theory pursued below does not apply to a question of
law.


(8)
Appeal and Error § 868--Briefs.
An appellate court is not bound by concessions of counsel as to the applicable law.


(9)
Contracts § 161--Interpretation--Functions of Courts.
An appellate court is not bound by the trial court's interpretation of documents made on the basis
of the terms of a written instrument without the aid of other evidence.
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SUMMARY


APPEAL from a judgment of the Superior Court of Los Angeles County. Lloyd S. Nix, Judge.
Affirmed.


Action for declaration of responsibility under insurance policies. Judgment declaring that plaintiff
insurer and defendant insurer were equally liable, affirmed.


COUNSEL
Joseph F. Rank for Appellants.
Parker, Stanbury, Reese & McGee and A. P. G. Steffes for Respondents.


ASHBURN, J.


This is a controversy between two insurance companies as to responsibility for a judgment obtained
by one Frances L. Whaley against Republic Productions, Inc., based upon injuries caused by
negligence of said Republic. That company was protected by two liability insurance policies
covering the Whaley accident. One was issued by Seaboard Surety Company, appellant herein,
and the other by American Automobile Insurance Company, respondent. 1  The trial court held that
each insurance company must bear and discharge half of the obligation and rendered judgment
accordingly.


1 These corporations will be designated in abbreviated fashion as follows: Republic, Seaboard,
American; and Joseph Kaufman Productions, Inc. will be referred to as Kaufman.


In the latter part of 1951 Joseph Kaufman Productions, Inc., being about to produce a motion
picture entitled “Sudden Fear” rented studio facilities belonging to Republic *194  under a written
agreement. The scope of the rental is described in paragraph 2 of the instrument: “We agree to
furnish you such of our studio facilities, services and equipment as may be available and reasonably
required for the production of said photoplay, including reasonable stage and office space,
physical facilities and equipment, sound recording equipment, all crews and production personnel
(excluding producers, writers, actors, actresses, composers, directors and similar professional
employees), and the reasonable use of all studio departments including the right to consult with
heads of departments, and you agree to use said facilities, personnel and equipment (the foregoing
being hereinafter referred to as ‘studio facilities') for the production of said photoplay.” The present
controversy grows out of paragraphs 10 and 11 of that agreement and their application to liability
insurance policies which were in force at the time of the accident.


Republic was covered by a Seaboard policy. Kaufman had an American policy which named it
as assured and also named Republic as an additional insured; Republic was added to an existing
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policy at the instance of Kaufman and pursuant to the terms, or supposed terms, of paragraph
11 of the agreement. Kaufman had in its employment as an extra said Whaley who was injured
on February 28, 1952, while in the performance of her duties as an employee of Kaufman. She
received workmen's compensation from Kaufman's compensation carrier, Associated Indemnity
Corporation (hereinafter designated as Associated), and then sued Republic as a third party
tort feasor, obtaining a judgment for $4,443.70, upon which Associated fastened a lien for
compensation payments made by it exceeding the amount of the judgment. The action was
defended by both American and Seaboard under an agreement that same should be done without
prejudice to their respective rights and obligations. After judgment was rendered American paid
half of same to Associated and called upon Seaboard to discharge the other half. It having declined
to do so, this action was brought for declaratory relief. The court held the two insurers equally
liable to pay the judgment and obligated to prorate the loss equally between them, and judgment
was awarded in favor of cross-defendant Associated against Seaboard for the sum of $2,221.85,
representing half of the Whaley judgment. Seaboard appeals.


Appellant contends that it is not liable for any portion of the judgment because Kaufman had agreed
to indemnify Republic *195  against such a loss as the one in question and to that end had caused
American to add Republic to its existing liability policy as an additional insured. Inferentially the
argument is that Republic thereby acquired a right to collect from Kaufman anything it might pay
upon the judgment, hence its insurer after discharging the debt would have a right of subrogation
against Kaufman and its insurer, American, and therefore American must bear and discharge the
entire obligation.


If it be assumed that Republic had indemnity against the Whaley judgment (a matter later
discussed), the subrogation doctrine of Continental Cas. Co. v. Phoenix Constr. Co., 46 Cal.2d
423, 429 [296 P.2d 801], would become applicable. That decision rejected the view, expressed in
certain decisions of district courts of appeal, that there is no primary and secondary liability in the
law of torts in California and held that, as between master and servant and their respective insurers,
the master has a right of indemnification against the servant who has negligently caused an injury
for which the master has had to pay and that principles of subrogation afford this same right to
the master's insurer against that of the servant. The court said, at page 428: “Where a judgment
has been rendered against an employer for damages occasioned by the unauthorized negligent
act of his employe, the employer may recoup his loss in an action against the negligent employe
[citations]; that is, as between employer and employe in such a situation, the obligation of the
employe is primary and that of the employer secondary. Respondents cite Consolidated Shippers,
Inc. v. Pacific Emp. Ins. Co. (1941), 45 Cal.App.2d 288, 293 [114 P.2d 34]; Air Transport Mfg.
Co. v. Employers' Liab. Assur. Corp. (1949), 91 Cal.App.2d 129, 132 [204 P.2d 647]; Employers
Liab. Assur. Corp. v. Pacific Emp. Ins. Co. (1951), 102 Cal.App.2d 188, 192 [227 P.2d 53]; and
Traders etc. Ins. Co. v. Pacific Emp. Ins. Co. (1955), 130 Cal.App.2d 158, 165-166 [278 P.2d 493],
as supporting a contrary view; such cases are broadly distinguishable on their facts but it would
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unduly extend this opinion and serve no useful purpose to individually discuss and differentiate
them as any implications therein contrary to the long established rule above stated must be deemed
disapproved.”


The rationale of the ruling is plain. (1) The reciprocal rights and duties of several insurers who have
covered the same event do not arise out of contract, for their agreements *196  are not with each
other. See Offer v. Superior Court, 194 Cal. 114, 118 [228 P. 11]; Fireman's etc. Co. v. Palatine
Ins. Co., 150 Cal. 252, 256 [88 P. 907]. Their respective obligations flow from equitable principles
designed to accomplish ultimate justice in the bearing of a specific burden. As these principles do
not stem from agreement between the insurers their application is not controlled by the language
of their contracts with the respective policy holders. The Minnesota Supreme Court, dealing with
policies covering two insured persons whose liability for an accident was primary and secondary
between themselves, said in Commercial Casualty Ins. Co. v. Hartford Acc. & Ind. Co., 190 Min.
528 [252 N.W. 434, 435]: “The two contracts of insurance and their interpretation must be the
factual basis of decision. But there was no contract and so no contractual relation between the
insurers. Neither was beneficiary of the other's contract. Neither having any contract right against
the other, but both being under contractual obligations in respect to the same risk, it remains only
to determine the respective equities. If they are concurrently liable for the same risk, it is but
obvious equity that there should be contribution. Equally plain it is that, if the one paying the
whole loss is primarily liable, and the other obligated only secondarily and not otherwise, there
should be no contribution. In such case, the position of the defendant is the stronger, and there can
be no recovery.” ( 2a) The principle of equitable subrogation overrides the terms of the insurance
policies.


If Republic had a right to indemnification from Kaufman the Continental case, supra, would be
controlling. The fact that that right arose from agreement rather than tort would be immaterial.
(3) One who has a superior equity growing out of contract may enforce it by way of subrogation
although that contract was made with a third party. (F. H. Vahlsing, Inc. v. Hartford Fire Ins.
Co., (Tex.Civ.App.) 108 S.W.2d 947, 950; Standard Acc. Ins. Co. v. Pellecchia, 15 N.J. 162 [104
A.2d 288, 296-297]; Consolidated Freightways v. Moore, 38 Wn.2d 427 [229 P.2d 882, 885]; 6
Appleman on Insurance Law and Practice, § 4051, p. 521; 46 C.J.S. § 1209, pp. 154-155.)


Respondent argues that this rule is inapposite because of the specific terms of the indemnity
agreement. In effect counsel contend that Republic (whose negligence gave rise to the Whaley
judgment) was not indemnified against its own negligence. *197


Paragraph 10 of the agreement provides that all equipment, services and facilities furnished to
Kaufman by Republic shall be accepted and used by the former at its own risk. Then follows
this: “10. ... You [Kaufman] further agree to and shall indemnify us [Republic] against and shall
save us harmless from all loss, cost (including attorney's fees), damage, expense and/or liability
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suffered or sustained by or imposed upon us by reason of injury, damage to or death of any of our
respective employees or of any other person or by reason of damage to or loss or destruction of
any property of any third party resulting from your acts or the acts of your agents or employees
or arising out of and in connection with the use by you of our premises and/or studio facilities.
11. You agree to carry normal cast insurance. You also agree to carry Workmen's Compensation,
comprehensive public liability and property damage insurance with a company or companies and
in an amount or amounts satisfactory to us, written in such manner as to protect both you and us
against all liability, expense, loss or damage resulting from injury to, or death of, any person or
loss, damage, or destruction of any property caused by any act or omission of any of your agents
or employees. At our request, you agree to submit evidence of such insurance to us from time to
time. We represent that we maintain like public liability and property damage insurance covering
any acts or omissions of our employees and we agree to maintain such insurance in force during
the time you use our studio facilities hereunder.”


(4) It is firmly established in this state that language designed to protect one against his own
negligence must be clearly and explicitly to that effect in order to accomplish the desired end.
“We epitomize what is there stated, so far as it is here germane and without reference to the
authorities cited therein (pp. 594-597): Except where discountenanced by public policy or some
statutory inhibition, a party may contract to absolve himself from liability for negligence; the law,
however, looks with disfavor on such attempts to avoid liability or secure exemption from one's
personal negligence, and construes such provisions strictly against the person relying on them,
especially when he is the author of the document; to be sufficient as an exculpatory provision
against one's own negligence, the party seeking to rely thereon must select words or terms clearly
and explicitly expressing that this was the intent of the parties; and that seemingly broad language
will not be isolated from its context and will be read with due *198  regard to the maxim of
strict construction.” (Sproul v. Cuddy, 131 Cal.App.2d 85, 95 [280 P.2d 158].) To the same effect,
see Basin Oil Co. v. Baash-Ross Tool Co., 125 Cal.App.2d 578, 594-595 [271 P.2d 122]; Pacific
Indem. Co. v. California Elec. Works Ltd., 29 Cal.App.2d 260, 274 [84 P.2d 313]; City of Oakland
v. Oakland etc. Sch. Dist., 141 Cal.App.2d 733, 736 [297 P.2d 752]; Guy F. Atkinson Co. v. Merritt,
Chapman, & Scott Corp., 126 F.Supp. 406, 408 (D.C. No.Dist.Cal.); Standard Ins. Co. of N.Y. v.
Ashland Oil & Refining Co. (10 Cir.), 186 F.2d 44, 46; 26 Cal.Jur.2d § 14, p. 345; 42 C.J.S. §
12, p. 581.


(5) The language under discussion does not measure up to this standard. The first quoted sentence
relates only to acts or omissions of Kaufman or its servants. This is also true of the second sentence
of paragraph 11. The last quoted sentence is the one stressed by respondent. It is an agreement to
maintain liability insurance “covering any acts or omissions of our employees,”—Republic's own
servants. If Republic was to be indemnified against its own wrongdoing there would have been
no occasion for this provision or for any agreement to carry this type of insurance. The quoted
language is at most “provocative of some doubt” (to borrow the phrasing of Pacific Indem. Co. v.
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California Elec. Works Ltd., supra, 29 Cal.App.2d 260, at 274), and hence insufficient to constitute
an indemnification against Republic's own negligence. (See Beale v. Joseph Magnin Co., Inc.,
139 Cal.App.2d 742, 744 [294 P.2d 43].) The question of subrogation thus disappears from the
case. (Cf. Builders & Mfrs. Mut. Cas. Co. v. Preferred A. Ins. Co., 118 F.2d 118, 121- 122.) And
the problem becomes one of adjusting the insurers' equities in the light of the “other insurance”
provisions of their respective policies.


(6a) That of American provides for proration except in circumstances not here pertinent, as follows:
“If the insured has other insurance against a loss covered by this policy, the Company shall not be
liable under this policy for a greater proportion of such loss than the applicable limit of liability
stated in the declarations bears to the total applicable limit of liability of all valid and collectible
insurance against such loss; ...” The Seaboard policy contains an excess clause as follows: “In the
event that there shall be in effect any other good, valid and collectible insurance insuring to the
benefit of the insured, or any additional insured hereunder with respect to loss or claim covered
hereby, then this insurance *199  shall be excess insurance only, over and above the amount of
any such other good, valid and collectible insurance.” The limits of the two policies are the same
and substantially in excess of the amount of the Whaley judgment.


(2b) This case lends itself to solution upon the basis of these policy provisions independently of the
equities which in proper cases, as in subrogation instances, override the exact terms of the policies
in the interest of substantial justice. ( 6b) The American provision renders it liable for its pro-rata
portion of the loss, in this case one-half, and the insured after paying can collect that much and no
more from that insurer. It was so held in Fidelity etc. Co. v. Fireman's F.I. Co., 38 Cal.App.2d 1,
5 [100 P.2d 364]. 2  Hence the policy is to that extent “good, valid and collectible” other insurance
within the purview of the Seaboard policy, which in that event protects the insured with excess
insurance “over and above the amount of any such other good, valid and collectible insurance,”—
namely, to the extent of one-half of the total loss. This same result was reached, through imposing
overriding equitable principles, upon consideration of conflicting prorate and excess clauses in Air
etc. Co. v. Employers' Liab. etc. Corp., 91 Cal.App.2d 129 [204 P.2d 647]; Peerless Cas. Co. v.
Continental Cas. Co., 144 Cal.App.2d 617, 619-623 [301 P.2d 617]; and Canadian Indem. Co. v.
Ohio Farmers Indem. Co. (Dist.Ct.No.Dist.Cal.), 140 F.Supp. 437, 439.


2 The holding does not rest upon the fact that both policies there involved had pro-rata “other
insurance” provisions, but upon the express agreement between insurer and insured that the
former would pay a specific portion of the loss and no more in the event of the existence
of other insurance. “Each of the contracts of insurance is entirely separate and independent
of all the others. Each insurer is liable directly to the insured for its proportion of the loss,
and the insured can recover from any insurer only such proportion of the loss as it is liable
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for under the terms of its policy.” (Fireman's etc. Co. v. Palatine Ins. Co., 150 Cal. 252, 256
[88 P. 907].)


These considerations leave Seaboard liable for one-half of the Whaley judgment and the trial court
so ruled. However, the findings contain certain erroneous conclusions which should be stricken in
aid of affirmance. In paragraph V it is said: “[T]hat Seaboard's liability policy in behalf of Republic
was intended to and did cover only Republic's liability on matters pertaining to its own activities
as distinguished from any activities it had in, under, or by reason of Kaufman's employee Frances
L. Whaley”; said sentence is stricken from the findings. Finding IX is modified by adding to the
*200  first subparagraph thereof the words “unless caused by negligence of said Republic or its
agents or servants”; also by adding to the second subparagraph thereof the words “unless caused
by negligence of Republic or its agents or servants.”


(7- 9) If it be said that the views herein expressed depart from the theory upon which the case
was tried the answer is that the rule confining the parties upon appeal to the theory pursued below
does not apply to a question which is one of law only (Panopulos v. Maderis, 47 Cal.2d 337, 341
[303 P.2d 738]), and that an appellate court is never bound by concessions of counsel as to the
applicable law (Desny v. Wilder, 46 Cal.2d 715, 729 [299 P.2d 257]) or by the interpretation of
documents made by the trial court upon the basis of the terms of the written instrument without
the aid of other evidence (Estate of Platt, 21 Cal.2d 343, 352 [131 P.2d 825]; Continental Cas.
Co. v. Phoenix Constr. Co., supra, 46 Cal.2d 423, 429-430). There was no evidence at bar except
the written indemnity agreement; other matters were covered by admissions of the pleadings or
the briefs.


Judgment affirmed.


Fox, Acting P. J., concurred.
Appellants' petition for a hearing by the Supreme Court was denied January 6, 1958. *201


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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220 Cal.App.4th 1
Court of Appeal, Fourth District, Division 1, California.


AMERICAN SAFETY INDEMNITY COMPANY, Plaintiff and Respondent,
v.


ADMIRAL INSURANCE COMPANY, Defendant and Appellant.


D061587
|


Filed 9/27/2013
|


Review Denied December 18, 2013


Synopsis
Background: Liability insurer that paid defense costs of its insured and related entities
brought action against the related entities' liability insurer for declaratory judgment, subrogation,
indemnity, and contribution. The Superior Court, San Diego County, No. 37–2010–00092157–
CU–IC–CTL, Richard E.L. Strauss, J., granted summary adjudication for the plaintiff insurer
and awarded reimbursement of defense costs paid on related entities' behalf. The related entities'
insurer appealed.


Holdings: The Court of Appeal, Benke, Acting P.J., held that:


[1] related entities' insurer's duty to defend was not limited by the retained limit applicable to the
duty to indemnify;


[2] insurer's settlement did not waive insurer's right to right to recoup the costs of defending the
related entities; and


[3] insurer did not act as a volunteer in defending the related entities.


Affirmed.


Procedural Posture(s): On Appeal; Complaint for Declaratory Relief.
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West Headnotes (6)


[1] Insurance Theories of Subrogation;  Definitions and Distinctions
In the case of insurance, subrogation takes the form of an insurer's right to be put in the
position of the insured in order to pursue recovery from third parties legally responsible
to the insured for a loss which the insurer has both insured and paid.


[2] Insurance Equitable subrogation
Essential elements of an insurer's cause of action for equitable subrogation are as follows:
(1) the insured suffered a loss for which the defendant is liable, either as the wrongdoer
whose act or omission caused the loss or because the defendant is legally responsible to the
insured for the loss caused by the wrongdoer; (2) the claimed loss was one for which the
insurer was not primarily liable; (3) the insurer has compensated the insured in whole or in
part for the same loss for which the defendant is primarily liable; (4) the insurer has paid
the claim of its insured to protect its own interest and not as a volunteer; (5) the insured
has an existing, assignable cause of action against the defendant which the insured could
have asserted for its own benefit had it not been compensated for its loss by the insurer; (6)
the insurer has suffered damages caused by the act or omission upon which the liability of
the defendant depends; (7) justice requires that the loss be entirely shifted from the insurer
to the defendant, whose equitable position is inferior to that of the insurer; and (8) the
insurer's damages are in a liquidated sum, generally the amount paid to the insured.


[3] Insurance In general;  rights or "shoes" of insured
Insurer cannot acquire by subrogation anything to which the insured has no rights, and
may claim no rights which the insured does not have.


[4] Insurance Commencement of Duty;  Conditions Precedent
Under a primary liability policy with a self-insured retention (SIR) which expressly
applied only as a limitation on the insurer's duty to indemnify the insured for covered
damages for which the insured was found liable, the duty to defend was not limited by the
retained limit applicable to the duty to indemnify.


8 Cases that cite this headnote
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[5] Insurance Waiver or loss of subrogation rights
Liability insurer's settlement of insured's bad faith lawsuit by agreeing to provide defense
costs to insured and to two related entities that were not covered under the liability policy
did not waive insurer's right to recoup the costs of defending the two related entities by
bringing a subrogation action against the related entities' liability insurer, absent evidence
that the defense costs paid under the settlement were paid as damages for any act of bad
faith on the settling insurer's part.


[6] Insurance Voluntary payment
Liability insurer did not act as a volunteer in paying the defense costs of two of insured's
related entities that were not covered under the liability policy pursuant to a settlement
of the insured's bad faith lawsuit, and thus the volunteer doctrine did not bar insurer's
subrogation claim against the related entities' liability insurer for reimbursement of the
related entities' defense costs, where the insured's law firm refused insurer's requests to
provide separate billing for the insured and the related entities, and the related entities and
their insurer failed to disclose the existence of the related entities' insurance policies.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 60 et seq.


**701  APPEAL from a judgment of the Superior Court of San Diego County, Richard E.L.
Strauss, Judge. Affirmed. (Super. Ct. No. 37–2010–00092157–CU–IC–CTL)


Attorneys and Law Firms


Law Offices of Martin N. Buchanan, Martin N. Buchanan; Walsh McKean Furcolo and James T.
Derfler, San Diego, for Defendant and Appellant.


Blau & Associates, David S. Blau, Los Angeles, and Ron L. Nelson for Plaintiff and Respondent.


Opinion


BENKE, Acting P.J.


*4  In this case, we once again apply the well-established principle that any limitation on
the coverage provided by a liability insurance policy must be express and consistent with the
reasonable expectations of the insured.
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Here, the subject commercial general liability policy has a provision labeled “Self-insured
Retention (SIR)” that clearly makes the insured liable for the first $250,000 in damages payable
to any third party claimant. The policy also makes it clear the insured's paying of defense costs
counts toward meeting the insured's SIR obligations.


However, the SIR clause we are asked to consider does not expressly make payment of the SIR
a condition of the insurer's broader obligation to provide a defense when an arguably covered
claim is tendered. Rather, the SIR clause expressly applies only as a limitation on the insurer's
duty to indemnify the insured for covered damages for which the insured is found liable. Given
the language of the policy, an insured could quite reasonably interpret it as providing a defense to
arguably covered claims as soon as such claims are tendered and before any SIR has been paid.
Thus, like the trial court, we find defendant insurer in this equitable subrogation action had a duty
to defend its insureds when large soil subsidence claims were made against them and without
regard to the SIR provisions in their policies.


We recognize other liability insurance policies contain SIR clauses that expressly and
unambiguously make payment of a SIR obligation a condition of any obligation under the
policy, including any duty to defend. We also recognize those SIR provisions have been enforced
according to their terms. The policy in dispute here, however, does not contain such an express
condition on defendant insurer's duty to defend.


Because defendant insurer had a duty to defend its insureds, principles of equitable subrogation
required that it reimburse the defense costs another insurer, plaintiff herein, paid on behalf of
defendant's insureds in the course of the underlying subsidence litigation. Although plaintiff
insurer made the payments notwithstanding the fact the insureds were not covered under any
policy plaintiff issued, the circumstances under which plaintiff made the payments did not impair
plaintiff's right to equitable subrogation.


*5  FACTUAL AND PROCEDURAL BACKGROUND


A. Fessler Lawsuit & ASIC I
This case and a related appeal we decided in 2009, American Safety Indemnity Company v. Admiral
Insurance Company (Dec. 4, 2009, D053564) 2009 WL 4458537 **702  (nonpub. opn.) (ASIC I
), grow out of the same underlying subsidence litigation and involve the same insureds and their
insurers. We briefly summarized the underlying litigation in ASIC I :


“Between the late 1990's and 2002, Zephyr Newhall, LP, and its partner Zephyr Partners, LLC
(collectively Zephyr), worked with developer D.R. Horton [Los Angeles Holding Company, Inc.
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(hereafter Holding) ], to build housing on a tract of land in Santa Clarita which Zephyr owned.
[Holding] hired Ebensteiner Co. (Ebensteiner) to grade the tract pursuant to plans created by
Leighton and Associates, Inc. (Leighton), a geological engineering firm. As part of their grading
contract, Ebensteiner agreed to indemnify [Holding] against liability for any loss attributable to
Ebensteiner's breach of duty even if [Holding's] conduct also contributed to the loss.


“The grading began in February 2002, but was not without incident. On or about March 11, 2002,
a backcut slope failure occurred as a direct result of the grading, creating a 140- by 100-foot
landslide and tension cracks that visibly extended to within 50 feet of existing upslope homes.
Another similar backcut slope failure, resulting in a 70- by 200-foot slide, occurred April 4, 2002.


“On or about April 15, 2002, several adjacent homeowners noticed physical damage to their
property caused by the slides. On January 23, 2003, the homeowners sued [Holding], Ebensteiner,
Zephyr and Leighton, among others (hereafter Fessler lawsuit). [¶] ... [¶]


“At the time of the work, [Holding] was insured by defendant and respondent Admiral Insurance
Company (Admiral), while Ebensteiner was insured by plaintiff and appellant American Safety
Indemnity Co (ASIC). The respective policies limited coverage to $1 million per occurrence. The
Admiral policy contained a provision which designated it excess’ over the ASIC coverage; the
ASIC policy contained a similar excess insurance disclaimer for those instances where the ASIC
policy was not primary. The ASIC policy also covered [Holding] as an ‘additional insured.’


“[Holding] tendered its defense of the Fessler claims to ASIC, which initially declined the tender.
[Holding] then filed a bad-faith lawsuit against ASIC. On May 6, 2004, [Holding] and ASIC
settled the bad-faith lawsuit. *6  Under the terms of the settlement, ASIC agreed to pay [Holding's]
defense costs and to not thereafter dispute its duty to defend [Holding].


“The Fessler lawsuit itself was settled on October 1, 2007. Ebensteiner agreed to pay the Fessler
plaintiffs $2.52 million, [Holding] agreed to pay plaintiffs $1.75 million, and Leighton agreed to
pay plaintiffs $630,000, for a total sum of $4.9 million. Pursuant to the agreement, [Holding] and
Ebensteiner dismissed with prejudice their cross-claims against one another, with the exception of
claims either of their insurers had against the other's insurer. ASIC and Admiral each contributed
their respective policy limits of $1 million to the settlement.


“While the Fessler lawsuit was pending, ASIC asked Admiral to contribute to the defense costs
ASIC incurred on behalf of [Holding]. Admiral refused and ASIC filed [a declaratory relief action].
ASIC alleged Admiral was obligated to reimburse ASIC a pro rata share of the $2 million ASIC
spent on [Holding's] defense. As we have indicated, ASIC and Admiral filed cross-motions for
summary judgment.
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“Among other matters, in opposing Admiral's motion, ASIC relied on expert and percipient witness
deposition testimony that had been developed in the Fessler **703  lawsuit. In particular, ASIC
relied on two experts retained by the Fessler plaintiffs who concluded the slope failure was caused
by defects in Leighton's grading plans and not by any deficiency in the grading performed by
Ebensteiner. ASIC also relied on a geologist employed by Leighton who testified that, as far as
he knew, Ebensteiner [ (ASIC's named insured) ] performed the grading according to Leighton's
plans.” (ASIC I, supra, D053564 [at pp. 3–6].)


In ASIC I, Admiral argued the broad indemnity clause in the Ebensteiner grading subcontract
protected both D.R. Horton Los Angeles Holding Company, Inc. (Holding), and Admiral from
any indemnity claim by Ebensteiner or ASIC. In ASIC I, we held that although the indemnity
clause might provide a complete defense to the claims ASIC was making, it would only do so upon
a showing Ebensteiner was negligent. We found that the record did not establish Ebensteiner's
negligence as a matter of law and reversed the summary judgment entered in Admiral's favor.


B. ASIC II
In addition to Holding, the Fessler plaintiffs also sued two Holding related entities, D.R. Horton,
Inc., and D.R. Horton, Inc.—Los Angeles (collectively the Horton entities). The Horton entities
had no contractual relationship with Ebensteiner, and Ebensteiner owed them no duty of indemnity;
moreover, the Horton entities were not additional insureds on Ebensteiner's ASIC policy.


*7  The Horton entities were named insureds under the Admiral policy.


Following Holding's bad faith lawsuit, ASIC paid the cost of not only Holding's defense in the
Fessler lawsuit but also the cost of defending the Horton entities. All three entities were represented
by the same law firm, which did not segregate its billings between the three. ASIC paid a total of
$2,237,068.73 in defense costs on behalf of Holding and the two Horton entities.


After the Fessler litigation was settled, ASIC brought this separate declaratory relief action (ASIC
II ) against Admiral in which it sought reimbursement for the cost of defending the Horton entities.
ASIC alleged substantive causes of action for subrogation, indemnity and contribution.


By way of an order granting ASIC's motion for summary adjudication, the trial court determined
that, as a matter of law, Admiral owed the Horton entities a duty to defend them in the Fessler
action. In particular, the trial court determined that under the terms of the Admiral policy, although
the SIR provision required that the Horton entities pay the first $250,000 in any damages recovered
by a third party, Admiral's duty to defend the Horton entities was independent of the policy's SIR
provisions.
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At a later bench trial, ASIC presented a witness who testified to the defense costs paid by ASIC
on behalf of Holding and the two Horton entities, and to statements made by representatives of the
Horton entities that caused ASIC to conclude the Horton entities had no insurance coverage for
the Fessler claims. ASIC also presented evidence that showed its settlement of the earlier Holding
bad faith action did not include any provisions with respect to defense of the Horton entities.


Admiral did not present any witnesses.


In its statement of decision, the trial court determined ASIC paid defense costs on behalf of the
Horton entities, which were in fact Admiral's obligation, and was therefore entitled to subrogation
for those costs. The trial court rejected Admiral's contention ASIC had acted as volunteer or had
otherwise waived its right to reimbursement from Admiral. The trial court awarded ASIC a total
of $1.9 million in **704  reimbursement of the defenses costs it had paid and interest.


Admiral filed a timely notice of appeal.


*8  DISCUSSION


I


[1] “In the case of insurance, subrogation takes the form of an insurer's right to be put in
the position of the insured in order to pursue recovery from third parties legally responsible
to the insured for a loss which the insurer has both insured and paid. [Citations.] ‘ “As now
applied [the doctrine of equitable subrogation] is broad enough to include every instance in
which one person, not acting as a mere volunteer or intruder, pays a debt for which another is
primarily liable, and which in equity and good conscience should have been discharged by the
latter.” [Citations.]’ [Citation.]” (Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65
Cal.App.4th 1279, 1291–1292, 77 Cal.Rptr.2d 296 (Fireman's Fund ).)


[2] “The essential elements of an insurer's cause of action for equitable subrogation are as follows:
(a) the insured suffered a loss for which the defendant is liable, either as the wrongdoer whose act
or omission caused the loss or because the defendant is legally responsible to the insured for the
loss caused by the wrongdoer; (b) the claimed loss was one for which the insurer was not primarily
liable; (c) the insurer has compensated the insured in whole or in part for the same loss for which
the defendant is primarily liable; (d) the insurer has paid the claim of its insured to protect its
own interest and not as a volunteer; (e) the insured has an existing, assignable cause of action
against the defendant which the insured could have asserted for its own benefit had it not been
compensated for its loss by the insurer; (f) the insurer has suffered damages caused by the act or
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omission upon which the liability of the defendant depends; (g) justice requires that the loss be
entirely shifted from the insurer to the defendant, whose equitable position is inferior to that of
the insurer; and (h) the insurer's damages are in a liquidated sum, generally the amount paid to the
insured. [Citations.]” (Fireman's Fund,supra, 65 Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296.)


[3] “The right of subrogation is purely derivative. An insurer entitled to subrogation is in the same
position as an assignee of the insured's claim, and succeeds only to the rights of the insured. The
subrogated insurer is said to ‘ “stand in the shoes” ’ of its insured, because it has no greater rights
than the insured and is subject to the same defenses assertable against the insured. Thus, an insurer
cannot acquire by subrogation anything to which the insured has no rights, and may claim no
rights which the insured does not have. [Citations.]” (Fireman's Fund,supra, 65 Cal.App.4th at
pp. 1292–1293, 77 Cal.Rptr.2d 296.)


*9  II


In its principal argument on appeal, Admiral contends it owed the Horton entities no duty of
defense and, hence, ASIC was not entitled to any subrogation because, contrary to the trial court's
determination, the SIR provision in Admiral's policy applied not only to its duty to indemnify but
also to its duty to defend.


We agree with the trial court. The SIR was not a condition of Admiral's duty to defend.


A. Admiral's Policy
The insuring clause in Admiral's policy states: “We will pay those sums that the insured becomes
legally obligated to pay as damages because of ‘bodily injury’ or **705  ‘property damage’ to
which this insurance applies. We will have the right and duty to defend the insured against any
‘suit’ seeking those damages. However, we will have no duty to defend the insured against any
‘suit’ seeking damages for ‘bodily injury’ or ‘property damage’ to which this insurance does not
apply. ...” (Italics added.)


The Admiral policy contains the following definitions:


“17. ‘Property damage’ means:


“a. Physical injury to tangible property, including all resulting loss of use of that property. All such
loss of use shall be deemed to occur at the time of the physical injury that caused it; or
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“b. Loss of use of tangible property that is not physically injured. All such loss of use shall be
deemed to occur at the time of the ‘occurrence’ that caused it.


“18. ‘Suit’ means a civil proceeding in which damages because of ‘bodily injury,’ ‘property
damage’ or ‘personal and advertising injury’ to which this insurance applies are alleged. ...”


Admiral's duties are limited by an SIR endorsement to its policy, which provides in part:


“1. Our total liability for all damages will not exceed the limits of liability as stated in the
Declarations and will apply in excess of the insured's self-insured retention (the ‘Retained Limit’).
‘Retained Limit’ is the amount *10  shown below, which you are obligated to pay, and only
includes damages otherwise payable under this policy.


“If the ‘Retained Limit’ is subject to an annual aggregate, the aggregate amount shall be payable
by the insured even if the policy is terminated prior to the expiration.


“ ‘Retained Limit’: [¶] ... [¶]
 


$ 250,000
 


Per Occurrence–Other than Products
and Completed Operations
 


$ 250,000
 


Per Occurrence–Products and
Completed Operations
 


“2. Expenses incurred under the SUPPLEMENTAL PAYMENTS-COVERAGES A AND B
provisions of this policy are:


“[X] Included in the ‘Retained Limit,’ [¶] ... [¶]


“4. We have the right in all cases, at our expense, to assume charge of the defense and/or settlement
of any claim wherein your liability is reasonably expected to exceed the Self-Insured Retention
and, upon written request from us, you will tender such portion of the Self-Insured Retention as
we may deem necessary to complete the settlement of such claim.”


The policy Admiral provided the Horton entities is written on a “Commercial General Liability”
form. The face of the policy identifies it as providing primary coverage to its insureds. The policy
makes Admiral's coverage excess only when other coverage is available to its insureds by way of
other insurance acquired by the insureds or when the insureds are named as additional insured on
another party's policy. Significantly, when such other insurance **706  is available and Admiral
becomes an excess insurer, the policy states: “[W]e will have no duty under Coverages A or B to
defend the insured against any ‘suit’ if any other insurer has a duty to defend the insured against
that ‘suit’. If no other insurer defends, we will undertake to do so, but we will be entitled to the
insured's rights against all those other insurers.”
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B. Interpretation of SIR Endorsements
The court in Legacy Vulcan Corp. v. Superior Court (2010) 185 Cal.App.4th 677, 110 Cal.Rptr.3d
795 (Legacy Vulcan ) interpreted a policy that, like the Admiral policy, contained an SIR
endorsement. In Legacy Vulcan, the court held the SIR provisions only applied to the insurer's duty
to indemnify its insured for damages, not its duty to defend.


Importantly, like the commercial general liability coverage Admiral provided to the Horton
entities, the policy the court considered in  *11  Legacy  Vulcan provided primary coverage rather
than excess coverage. (Legacy Vulcan,supra, 185 Cal.App.4th at pp. 695–696, 110 Cal.Rptr.3d
795.) The distinct roles played by primary and excess carriers are important. As the court in
Signal Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 165 Cal.Rptr. 799, 612 P.2d 889
explained, a primary insurer typically charges a greater premium than an excess insurer, because
the primary insurer will normally bear the cost of providing the insured with a defense. When a
settlement or judgment exceeds the limits of the primary insurer's policy limits, the excess insurer
will be required to contribute to the settlement or judgment but, typically, because a judgment or
settlement ends the lawsuit, the excess carrier will not pay any of the insured's defense costs. (Id.
at p. 365, 165 Cal.Rptr. 799, 612 P.2d 889.)


The court in Legacy Vulcan recognized that, given the different roles primary and excess insurers
play, there is a presumption an excess carrier has no obligation to pay defense costs until the
underlying primary insurance has been exhausted or there is express policy language that imposes
an earlier defense obligation on the excess carrier. (Legacy Vulcan, supra, 185 Cal.App.4th at p.
695, 110 Cal.Rptr.3d 795.) However, the court in Legacy Vulcan held that in the case of a primary
policy with an SIR provision, the presumption with respect to defense costs, which operates in
favor of an excess carrier, has no application: “One of the reasons for this rule is that the defense
obligation falls on the primary insurer, whose greater premium reflects that risk. [Citation.] ‘[I]t
is unnecessary to impose an immediate duty to defend on the excess carrier to afford the insured
that to which it is entitled, namely, the full protection of a defense on its behalf.’ [Citation.]
Another reason for the rule is that, absent policy language to the contrary, the insured could have no
reasonable expectation that an excess insurer would provide a defense before the primary insurance
is exhausted. [Citation.]


“These reasons, however, do not justify extending the rule that an excess insurer has no duty
to defend unless the underlying primary insurance is exhausted to insurers who provide primary
umbrella coverage with a self-insured retention, absent clear policy language so providing. So-
called ‘self-insurance’ is no insurance and affords the insured no protection at all. [Citation.] To
require the exhaustion of a self-insured retention before an insurer will have a duty to defend would
not ensure that the defense obligation rests on the insurer receiving premiums for that risk, but
instead would result in no insurer providing a defense prior to exhaustion. **707  Moreover, in the
absence of clear policy language so providing, to require the exhaustion of a self-insured retention
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before an insurer will have a duty to defend would be contrary to the reasonable expectations of the
insured to be provided an immediate defense in connection with its primary coverage. If, under the
terms of the policy, the insured would have a reasonable expectation that the insurer would provide
a defense, any limitation on the insurer's *12  defense obligation must be conspicuous, plain and
clear. [Citations.]” (Legacy Vulcan, supra, 185 Cal.App.4th at pp. 695–696, 110 Cal.Rptr.3d 795,
fn. omitted.)


Because the policy it was considering did not expressly relieve the insurer of its duty to defend
before the SIR was satisfied, the court in Legacy Vulcan held the insurer was obligated under
its insuring clause to provide a defense when the underlying claim was tendered to it. (Legacy
Vulcan,supra, 185 Cal.App.4th at p. 697, 110 Cal.Rptr.3d 795.)


Contrary to Admiral's argument, we believe Legacy Vulcan was correctly decided. First, we note it
is consistent with the general guidance the Supreme Court provided with respect to self-insurance
in Aerojet–General Corp. v. Transport Indemnity Co. (1997) 17 Cal.4th 38, 75, 70 Cal.Rptr.2d 118,
948 P.2d 909 (Aerojet ). In Aerojet, the court held that an insured was not required to contribute
defense costs attributable to periods during which it was effectively uninsured: “In a strict sense,
‘self-insurance’ is a ‘misnomer.’ [Citations.] ‘Insurance is a contract whereby one undertakes
to indemnify another against loss, damage, or liability arising from a contingent or unknown
event.’ (Ins.Code, § 22.) ‘[S]elf-insurance ... is equivalent to no insurance ... .’ [Citation.] As
such, it is ‘repugnant to the [very] concept of insurance....’ [Citation.] If insurance requires an
undertaking by one to indemnify another, it cannot be satisfied by a self-contradictory undertaking
by one to indemnify oneself.” (Id. at p. 72, 70 Cal.Rptr.2d 118, 948 P.2d 909, fn. 20.)


The holding in Legacy Vulcan is also consistent with other cases that have analyzed particular
SIR endorsements. In Montgomery Ward & Co. v. Imperial Casualty & Indemnity Co. (2000)
81 Cal.App.4th 356, 97 Cal.Rptr.2d 44 (Montgomery Ward ), insurers argued that although the
retained limits provisions of their respective policies did not specifically refer to defense costs,
the retained limits requirements should have been interpreted as underlying insurance within the
meaning of separate provisions that made the policies excess to other available insurance. In
rejecting this argument, the court stated: “[A]ll of the policies make it clear there is a difference
between underlying insurance and retained limits, and the Insurers understood this difference when
they entered into these contracts. The Insurers now ask us to relieve them of this clear contractual
obligation, and instead to deem retained limits in other potentially applicable policies to be primary
insurance. To do so, we would have to find Montgomery Ward's SIR's in all of its policies constitute
‘other collectible insurance with any other insurer’ ... or ‘specific valid and Collectible Underlying
Insurances’ ... , as to which the Insurers' policies are excess. This we will not do. We are offered
no public policy or other compelling reason to engraft new meaning on plain language, and
accordingly ‘we may not rewrite what [the insurers] themselves wrote.’ [Citation.]” (Id. at p. 367,
97 Cal.Rptr.2d 44, fns. omitted.)
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*13  As the court in Montgomery Ward also noted, the cases that have required satisfaction of a
retained limit as a condition of an insurer's duty to defend were, in fact, **708  not primary policies
but excess policies or involved express policy language that made both the duty to indemnify and
the duty to defend subject to an SIR. (Montgomery Ward,supra, 81 Cal.App.4th at pp. 367–368,
97 Cal.Rptr.2d 44; see, e.g., Nabisco, Inc. v. Transport Indemnity Co. (1983) 143 Cal.App.3d 831,
835, 192 Cal.Rptr. 207 [policy language provided that insurance was excess to SIR]; General Star
Indemnity Co. v. Superior Court (1996) 47 Cal.App.4th 1586, 1592, 55 Cal.Rptr.2d 322 [same];
City of Oxnard v. Twin City Fire Ins. Co. (1995) 37 Cal.App.4th 1072, 1077–1078, 44 Cal.Rptr.2d
177 [same].) “The significant point is that these cases, like all other insurance cases, look first to
the terms of the policy. [Citation.]” (Montgomery Ward,supra, at p. 368, 97 Cal.Rptr.2d 44.)


C. Analysis
[4] Contrary to Admiral's argument, its policy does not expressly and unambiguously make its
duty to defend the Horton entities subject to the SIR. Rather, the SIR endorsement expressly
provides the contrary: “ ‘Retained Limit’ is the amount shown below, which you are obligated to
pay, and only includes damages otherwise payable under this policy.” In light of this unambiguous
limitation on the scope of the SIR, it is not surprising that there is no other provision of the SIR
that nonetheless extends the scope of the SIR to include the costs of defense.


Were there any doubt as to the scope of Admiral's SIR, we need only look to the policy's provisions
with respect to other insurance. As in Montgomery Ward, the Admiral policy expressly provides
that where a claim is covered by other insurance, the Admiral policy is excess and Admiral has
no duty to defend. The absence of such an express extension of the scope of the SIR leads us, and
would lead any reasonable insured, to conclude that, consistent with the express terms of the SIR,
the SIR only applies to damages.


In sum, the trial court did not err in determining the Horton entities were not required to satisfy
the SIR as a condition of obtaining a defense from Admiral.


III


Admiral argues that even if it owed the Horton entities a duty to defend, ASIC either waived its
right to subrogation or acted as a volunteer. Like the trial court, we reject these defenses as well.


*14  A. Settlement with Holding
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[5] The trial court found ASIC's settlement of Holding's bad faith suit against it did not bar ASIC's
later effort to obtain subrogation for defense costs it paid on behalf of the other Horton entities.
The record supports the trial court's finding that by way of the settlement ASIC only agreed to
provide defense costs to Holding and that it did not by way of the settlement forgo its right to
recoup those defense costs from other parties. In particular, nothing in the agreement itself or
in the circumstances giving rise to it supports Admiral's contention the defense costs ASIC paid
were paid as “damages” for any act of bad faith on ASIC's part and therefore outside the scope of
expenses that were rightfully Admiral's obligation.


We reject Admiral's reliance on United Services Automobile Association v. Alaska Insurance
Company (2001) 94 Cal.App.4th 638, 646, 114 Cal.Rptr.2d 449 (USAA ). There, the excess carrier,
USAA, sought subrogation against the primary insurer, New Hampshire, for damages USAA paid
the insured, Mrs. Thomas, in her bad faith action against USAA. New Hampshire in fact provided
the insured with a defense and settled with the underlying personal injury claimaint within New
Hampshire's **709  policy limits. (Id. at p. 647, 114 Cal.Rptr.2d 449.) Given these circumstances,
we concluded USAA had no subrogation claim against New Hampshire for USAA's own bad faith
in failing to provide Mrs. Thomas with a timely defense. (Ibid.) We stated: “Because USAA, under
the theory of equitable subrogation, stands in Mrs. Thomas's shoes and is entitled to recover from
New Hampshire only what Mrs. Thomas could have recovered from New Hampshire, USAA's
equitable subrogation claim rests on the untenable premise that Mrs. Thomas could have recovered
compensation from New Hampshire for USAA's alleged wrongful denial of coverage.” (Ibid.,
italics omitted.)


In ASIC's subrogation action, it stands in the shoes of the Horton entities. The Horton entities
never made any bad faith claim against ASIC because there was no theory upon which ASIC
owed the Horton entities any duty of defense: the Horton entities were not named insureds under
the ASIC policy and were not additional insureds as a result of any contract with Ebensteiner.
The Horton entities were named insureds under the Admiral policy, and it is Admiral's unfulfilled
defense obligations under that policy that give rise to ASIC's subrogation claim. In short, unlike the
circumstances we confronted in USAA, here, ASIC is in no sense seeking to recover subrogation
for any wrong it committed.


B. Volunteer
[6] Like the trial court, we also reject Admiral's contention that it voluntarily paid the Horton
entities' defense costs.


*15  The record shows that, notwithstanding requests from ASIC, the law firm defending Holding
and the other Horton entities refused to provide ASIC with separate billing for each of the three
entities. We also note the record shows and the trial court found that Admiral and Horton failed to
disclose to ASIC the existence of the Admiral policies. Given these circumstances, the volunteer
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defense did not require that ASIC engage in further coverage litigation with Holding or the other
Horton entities in order to preserve its rights against Admiral, which, as we have discussed, owed
the Horton entities a duty of defense. In this regard, we note where, as here, one insurer has
an otherwise valid subrogation claim against another insurer, the “volunteer” defense has been
criticized: “ ‘ “[T]here are ... compelling reasons for allowing recovery when the other insurer
has not entered the case at all or has refused to defend the insured against suit by the injured
party. ... [T]his view represents the current trend and better rule in the ‘volunteer’ situations.”
’ [Citation.]” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1290, 77 Cal.Rptr.2d 296.)


DISPOSITION


The judgment is affirmed. ASIC to recover its costs of appeal.


McIntyre, J., and O'Rourke, J., concurred.


All Citations


220 Cal.App.4th 1, 162 Cal.Rptr.3d 699, 13 Cal. Daily Op. Serv. 10,905, 2013 Daily Journal
D.A.R. 13,159
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223 Cal.App.4th 495
Court of Appeal, Second District, Division 5, California.


AMERICAN STATES INSURANCE COMPANY, Plaintiff, Cross-defendant, and Appellant,
v.


TRAVELERS PROPERTY CASUALTY COMPANY OF
AMERICA, Defendant, Cross-complainant, and Respondent;


Irais Gomez et al., Cross-defendants and Appellants.


B243003
|


Filed January 27, 2014
|


Rehearing Denied February 24, 2014
|


Review Denied April 23, 2014


Synopsis
Background: Food truck lessor's automobile insurer brought action against lessor's commercial
general liability (CGL) insurer, and CGL insurer cross-complained against automobile insurer,
seeking to establish coverage for injuries which lessee sustained when hot oil from deep fryer
splashed and burned her while truck attempted to avoid traffic accident. The Superior Court, Los
Angeles County, No. BC459824, Barbara Scheper, J., granted CGL insurer's motion for summary
adjudication, and automobile insurer appealed.


Holdings: The Court of Appeal, Mosk, J., held that:


[1] food truck fell within “mobile equipment” exception to CGL policy's automobile exclusion, and


[2] underlying action fell under automobile policy's “completed operations” policy such that CGL
insurer had duty to defend.


Reversed and remanded with directions.


Procedural Posture(s): On Appeal; Judgment; Motion for Summary Judgment; Motion for
Summary Adjudication.
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West Headnotes (7)


[1] Insurance In general;  standard
A liability insurer owes a broad duty to defend its insured against claims that create a
potential for indemnity.


1 Cases that cite this headnote


[2] Insurance Pleadings
Whether an insurer owes its insured a duty to defend is made, in the first instance,
by comparing the allegations in the complaint with the terms of the policy; if there is
no potential for coverage under an insurance policy's terms, an insurer acts properly in
denying a defense, but if there is any doubt about whether there is a duty to defend, the
matter is resolved in the insured's favor.


1 Cases that cite this headnote


[3] Insurance In general;  standard
The insurer's duty to defend is broader than the duty to indemnify.


2 Cases that cite this headnote


[4] Insurance Insurer's Duty to Indemnify in General
An insurer's duty to indemnify extends to claims that are actually covered by the policy.


[5] Insurance Accrual;  conditions precedent
The insurer's duty to indemnify arises only after liability has been established.


1 Cases that cite this headnote


[6] Insurance Vehicles and related equipment
Leased food truck where hot oil splash injury occurred fell within “mobile equipment”
exception to commercial general liability insurance policy's automobile exclusion which
defined mobile equipment as including vehicles “maintained primarily for purposes other
than the transportation of persons or cargo,” where lessees used truck for two hours every
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morning to cook food while parked, truck then made 12 to 13 stops a day where lessees
cooked, or heated, and sold food while stopped, truck had only two seats and only two
seatbelts and was not equipped to transport persons other than a driver and a cook, and
truck's core function was to operate as a mobile kitchen at specified locations.


[7] Insurance Risks, losses, and exclusions in general
Food truck lessees' underlying action against lessor for injuries suffered in hot oil spill
from deep fryer was excluded from coverage under lessor's automobile insurance policy,
which excluded from coverage claims arising out of equipment furnished in connection
with lessor's work, although truck met policy definition of “auto” and was specifically
listed under automobile policy as an insured auto; underlying action claimed bodily injury
arising out of lessor's work in leasing the food truck to lessee, work included equipment
furnished in connection with lessor's work, and, under “completed operations” exclusion
in automobile policy, the work was “deemed completed” when the work was put to its
intended use, which occurred when lessees leased and operated the food truck equipped
with the deep fryer and basket.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 148.


APPEAL from a judgment of the Superior Court of Los Angeles County, Barbara Scheper, Judge.
Reversed and remanded with directions. (Los Angeles County Super. Ct. No. BC459824)
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*497  INTRODUCTION


One of the operators of a leased food truck was burned inside the truck by oil from a deep fryer that
splashed on her. The insurers for the lessor dispute with one another over coverage. The automobile
insurer claims that the injury should be covered under the commercial general liability policy that,
although excluding coverage for injuries arising out of the use of automobiles, 1  covers “mobile
equipment,” defined as vehicles used for a primary purpose other than transporting persons or
cargo. The commercial general liability insurer asserts that the primary purpose of the food truck
was to transport persons and cargo so that it is not within the mobile equipment exception to
*498  the auto exclusion. In reversing the judgment, we hold that the primary purpose of the food
truck was not to transport persons or cargo, and therefore the commercial general liability policy
coverage for products liability applied in this case.


1 Referred to as “autos.”


BACKGROUND


A. The Gomezes' Food Truck
Royal Catering Company (Royal) owned a fleet of food trucks. It leased its trucks to operators
who drove from site to site selling food. Royal leased one of these trucks to Esmeragdo Gomez,
who, along with his wife Irais Gomez, operated the truck. The Gomezes' food truck had only two
seats and two seatbelts. The truck was not equipped to transport persons other than a driver and a
cook. Each day, Mr. Gomez returned the food truck to Royal. Royal washed and maintained the
truck and repaired it as necessary.


The Gomezes' food truck was equipped with a specially designed deep fryer, grill, steam table,
oven, refrigerator, and coffeemaker. That equipment was built into the truck and was not designed
to be used apart from the truck. Royal provided the Gomezes with the food supplies, pots, pans,
and cooking equipment they used to serve their customers. One side of the Gomezes' food truck
was constructed so that a person inside the truck could serve food to customers outside the truck
—that side of the truck opened, and there was a folding shelf attached to the outside of the truck.


On a typical day, Mr. Gomez would begin his route at 5:00 a.m. and complete it at 1:00 p.m.,
following the same route and making 12 or 13 stops. When the Gomezes' food truck was not “under
way,” it was parked while food was prepared or sold to customers. Most of the food was **291
prepared before the Gomezes left the Royal parking lot.
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B. The Accident and the Gomez Action
On the day of the accident, Mr. Gomez was driving the Gomezes' food truck. A guest sat in the
truck's passenger seat, and Mrs. Gomez stood in the rear of the truck. At an intersection, Mr. Gomez
swerved to avoid an approaching truck. Mr. Gomez's evasive action failed to avoid a collision. Just
prior to the collision, hot oil splashed on and burned Mrs. Gomez.


The Gomezes and the passenger in their truck brought an action (the Gomez action) against Royal
and others for injuries sustained in connection with the accident. In their action, the Gomezes
asserted causes of action against Royal for products liability (negligence), products liability (design
*499  defect), negligent infliction of emotional distress, and property damage. Mr. Gomez also
asserted a cause of action against Royal for loss of consortium.


Royal tendered the Gomez action to American States Insurance Company (American States),
which had issued automobile (American States Auto Policy) and excess automobile insurance
policies to Royal. American States agreed to provide a defense under a reservation of rights.
Royal and American States tendered the Gomez action to Travelers Property Casualty Company of
America (Travelers), which had issued to Royal commercial general liability (Travelers Primary
CGL Policy) and excess-umbrella general liability policies. Travelers declined to provide a
defense. American States negotiated with the Gomezes to settle their claims against Royal in the
Gomez action. 2  Travelers declined to participate in the settlement of the Gomez action. American
States paid $500,000 to the Gomezes to settle all possible claims against Royal under American
States's Auto Policy. Under the settlement, the Gomezes could pursue their products liability claims
against Royal, but only to the extent such claims were covered by Travelers's insurance policies.


2 The Gomezes separately settled their claims against the other defendants in the Gomez
action.


American States, Royal, and the Gomezes submitted the Gomez action to binding arbitration.
The arbitration concerned only Royal's liability on a products liability theory—i.e., that Royal
provided a defective deep fryer basket, which caused the hot oil to spill on Mrs. Gomez. Royal
stipulated to liability on a products liability theory, but challenged the amount of damages and the
apportionment of fault. The arbitration award stated, in part, “The burning oil spilled out of the
deep fryer container because Defendant [ (in that matter) ] Royal ..., the commercial lessor, had
supplied the subject truck with the improper fryer baskets, which blocked the latching mechanism
from closing.”


Regarding responsibility for the accident that caused Mrs. Gomez's burn injuries, the Arbitrator
found: “1. That responsibility for the subject vehicular accident lies with Raul Carrillo's [ (the
driver of the truck that collided with the Gomezes' food truck) ] failure to yield the right-of-way
to Esmeragdo Gomez; [¶] 2. That with regard to Irais Gomez's burn injuries, there were several
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concurring causes, which proximately caused same. These included Mr. Carrillo's negligence; the
admitted negligence of Royal Catering Truck, Inc. in failing to provide the proper fryer basket,
which was the most direct cause of Ms. Gomez's unfortunate injuries; the negligence of Esmeragdo
Gomez in allowing his wife, Irais Gomez to remain, unrestrained, **292  in the *500  rear/kitchen
part of the catering truck; and Mrs. Gomez herself in failing to take proper precautions for her own
safety. [¶] These liability proportions for Mrs. Gomez's injuries are assigned as follows: [¶] 1. To
Raul Carillo: 20%; [¶] 2. To Royal Catering Trucks, Inc.: 40%; [¶] 3. To Esmeragdo Gomez: 25%
[¶] 4. To Irais Gomez: 15%.”


Based on the arbitrator's award, by stipulation, a judgment was entered against Royal on Mr.
Gomez's loss of consortium claim and Mrs. Gomez's products liability claims in the total amount
of $2,428,577.34, including costs. The Gomezes' remaining causes of action were dismissed.


C. The Litigation
American States brought an action against Travelers, and Travelers cross-complained against
American States; both insurance companies sought to establish Royal's coverage under the other
company's insurance policies.


1. American States's Complaint and Travelers's Cross-complaint
American States brought an action against Travelers seeking a declaration that Travelers had
a duty to defend Royal in the Gomez action under the Travelers primary and excess-umbrella
general liability policies and for equitable contribution and equitable subrogation/indemnity for
American States's payment of the defense costs and settlement in the Gomez action. Travelers
cross-complained against American States, the Gomezes, and Royal seeking declarations that
Travelers had no duty to defend or indemnify Royal in the Gomez action under either the Travelers
Primary CGL Policy or the Travelers excess-umbrella general liability policy, that America States
had a duty to defend and indemnify Royal in the Gomez action under the American States Auto
Policy, and that American States had a duty **293  to indemnify Royal in the Gomez action under
the American States excess auto policy before Travelers had any duty to do so under the Travelers
excess-umbrella general liability policy. 3


3 This last claim was the subject of Travelers's seventh cause of action. Travelers's summary
adjudication motion, discussed post, did not address its seventh cause of action, and stated
that the trial court could dismiss the cause of action without prejudice if the trial court granted
Travelers's motion.


2. American States's Summary Judgment Motion and Travelers's Summary Adjudication
Motion
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American States moved for summary judgment, arguing that Travelers had a duty to defend
and indemnify Royal in the Gomez action because the *501  Gomezes' food truck was “mobile
equipment” and thus not subject to the auto exclusion in the Travelers Primary CGL Policy; the
Gomezes' food truck and the equipment installed in the truck—i.e., the deep fryer basket—was
a “product” covered by the Travelers Primary CGL Policy and excluded from coverage under
the American States Auto Policy; and Travelers had a duty to defend Royal under the Travelers
excess-umbrella policy if there was no coverage under the Travelers Primary CGL Policy or the
American States Auto Policy. Travelers moved for summary adjudication, arguing that it did not
have a duty to defend or indemnify Royal in the Gomez action under the Travelers Primary CGL
Policy because the auto exclusion in its policy precluded coverage; it did not have a duty to defend
Royal in the Gomez action under the Travelers excess-umbrella CGL policy because American
States had a duty to defend Royal under the America States Auto Policy; it did not have a duty to
indemnify Royal in the Gomez action under the Travelers excess-umbrella CGL policy because
American States had not exhausted the limits of the American States Auto Policy in settling the
Gomez action; and American States had the duty to defend and indemnify Royal in the Gomez
action under the American States Auto Policy because the Gomezes' food truck, a covered auto
under that policy, was in an accident.


At oral argument on their respective summary judgment and summary adjudication motions,
American States and Travelers agreed that there were no facts in dispute and that the only issue
for the trial court to decide was the proper interpretation of the relevant insurance policies.
American States and Travelers also stipulated in writing that certain facts in their respective
separate statements of undisputed facts were true. Counsel for the Gomezes and Royal signed
the stipulation concerning the facts in Travelers's separate statement, but did not sign the
stipulation concerning the facts in American States's separate statement. The Gomezes and Royal
unsuccessfully attempted to join in American States's summary judgment motion.


3. Summary Judgment and Appeal
The trial court granted Travelers's motion for summary adjudication and denied American States's
motion for summary judgment. It held that the Gomezes' food truck was an “auto” and not “mobile
equipment,” reasoning that “the whole point ... of this endeavor is to move food and other items
to places where people are waiting to buy them” and that food was the “cargo” the Gomezes'
food truck transported. The trial court dismissed Travelers's *502  remaining cause of action that
was not part of Travelers's summary adjudication motion, and entered judgment for Travelers.
American States, as well as Royal and the Gomezes, appealed. 4


4 The Gomezes and Royal join in American States's arguments on appeal. Although denying
the Gomezes' and Royal's motion to join to American States's summary judgment motion,
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the trial court apparently permitted them to join American States's opposition to Travelers's
summary adjudication motion.


D. The Insurance Policies 5


5 Because Travelers did not claim in its summary adjudication motion that American States
had a duty to indemnify Royal in the Gomez action under the American States excess auto
policy (the subject of Travelers's seventh cause of action), and we hold below that there
was coverage under Travelers's primary commercial general liability policy, we do not set
forth the terms either of American States's excess auto policy or Travelers's excess-umbrella
general liability policy.


1. The Travelers Commercial General Liability Policy (Policy No. Y-630-1397C542-TIL-07)
(the Travelers Primary CGL Policy)


Section I of the Travelers Primary CGL Policy contained coverage for bodily injury and property
damage liability in pertinent part as follows:


“1. Insuring Agreement


“a. We will pay those sums that the insured becomes legally obligated to pay as damages
because of ‘bodily injury’ or ‘property damage’ to which this insurance applies. We will have
the right and duty to defend the insured against any ‘suit’ seeking those damages .... [¶] ... [¶]


“b. This insurance applies to ‘bodily injury’ and ‘property damage’ only if:


“(1) The ‘bodily injury’ or ‘property damage’ is caused by an ‘occurrence’ **294  that
takes place in the ‘coverage territory’;


“(2) The ‘bodily injury’ or ‘property damage’ occurs during the policy period ....


[¶] ... [¶]


“2. Exclusions


“This insurance does not apply to:


[¶] ... [¶]


“g. Aircraft, Auto Or Watercraft


“ ‘Bodily injury’ or ‘property damage’ arising out of the ownership, maintenance, use or
entrustment to others of any aircraft, ‘auto’ or watercraft *503  owned or operated by or rented
or loaned to any insured. Use includes operation and ‘loading or unloading.’
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“This exclusion applies even if the claims against any insured allege negligence
or other wrongdoing in the supervision, hiring, employment, training or
monitoring of others by that insured, if the ‘occurrence’ which caused the
‘bodily injury’ or ‘property damage’ involved the ownership, maintenance, use
or entrustment to others of any aircraft, ‘auto’ or watercraft that is owned or
operated by or rented or loaned to any insured.”


“Section V—Definitions” of the Travelers Primary Insurance Policy contained the following
definitions:


“2. ‘Auto’ means a land motor vehicle, trailer or semitrailer designed for travel on public
roads, including any attached machinery or equipment. But ‘auto’ does not include ‘mobile
equipment.’


[¶] ... [¶]


“12. ‘Mobile equipment’ means any of the following types of land vehicles, including any
attached machinery or equipment:


“a. Bulldozers, farm machinery, forklifts and other vehicles designed for use principally off
public roads;


“b. Vehicles maintained for use solely on or next to premises you own or rent;


“c. Vehicles that travel on crawler treads;


“d. Vehicles, whether self-propelled or not, maintained primarily to provide mobility to
permanently mounted:


“(1) Power cranes, shovels, loaders, diggers or drills; or


“(2) Road construction or resurfacing equipment such as graders, scrapers or rollers;


“e. Vehicles not described in a., b., c. or d. above that are not self-propelled and are maintained
primarily to provide mobility to permanently attached equipment of the following types:


“(1) Air compressors, pumps and generators, including spraying, welding, building **295
cleaning, geophysical exploration, lighting and well servicing equipment; or


*504  “(2) Cherry pickers and similar devices used to raise or lower workers;
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“f. Vehicles not described in a., b., c. or d. above maintained primarily for purposes other than
the transportation of persons or cargo.


“However, self-propelled vehicles with the following types of permanently attached equipment
are not ‘mobile equipment’ but will be considered ‘autos’:


“(1) Equipment designed primarily for:


“(a) Snow removal;


“(b) Road maintenance, but not construction or resurfacing; or


“(c) Street cleaning;


“(2) Cherry pickers and similar devices mounted on automobile or truck chassis and used to raise
or lower workers; and


“(3) Air compressors, pumps and generators, including spraying, welding, building cleaning,
geophysical exploration, lighting and well servicing equipment.”


2. The American States Business Auto Policy (Policy No. 01-CG-131357-6) (the American
States Auto Policy)


Section II of the American States Auto Policy contained liability coverage in pertinent part as
follows:


“A. Coverage


“We will pay all sums an ‘insured’ legally must pay as damages because of ‘bodily injury’ or
‘property damage’ to which this insurance applies, caused by an ‘accident’ and resulting from the
ownership, maintenance or use of a covered ‘auto.’ ”


[¶] ... [¶]


“We have the right and duty to defend any ‘insured’ against a ‘suit’ asking for such damages ....”


Under the American States Auto Policy, “auto” was defined as:


“a. Any land motor vehicle, ‘trailer’ or semitrailer designed for travel on public roads; or
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*505  “b. Any other land vehicle that is subject to a compulsory or financial responsibility law or
other motor vehicle insurance law where it is licensed or principally garaged.


“However, ‘auto’ does not include ‘mobile equipment.’ ”


The American States Auto Policy contained the following exclusion:


“Completed Operations


“ ‘Bodily injury’ or ‘property damage’ arising out of your work after that work has been completed
or abandoned.


“In this exclusion, your work means:


“a. Work or operations performed by you or on your behalf; and


“b. Materials, parts or equipment furnished in connection with such work or operations.


“Your work includes warranties or representations made at any time with respect to the fitness,
quality, durability or performance of any of the items included in paragraphs a. or b. above.


“Your work will be deemed completed at the earliest of the following times:


“(1) When all of the work called for in your contract has been completed.


“(2) When all of the work to be done at the site has been completed if your contract calls for work
at more than one site.


“(3) When that part of the work done at a job site has been put to its intended use by any person
or organization other than another contractor or subcontractor working on the same project.


“Work that may need service, maintenance, correction, repair or replacement, but which is
otherwise complete, will be treated as completed.”


DISCUSSION


A. Standard of Review and Rules of Interpretation
“ ‘ “When determining whether a particular policy provides a potential for coverage ..., we are
guided by the principle that interpretation of an *506  insurance policy is a question of law.
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[Citation.]” [Citation.]’ (Powerine Oil Co., Inc. v. Superior Court (2005) 37 Cal.4th 377, 390
[33 Cal.Rptr.3d 562, 118 P.3d 589].) ‘ “We apply a de novo standard of review to an order
granting summary judgment when, on undisputed facts, the order is based on the interpretation or
application of the terms of an insurance policy.” [Citations.]’ (Ibid.)” (Federal Ins. Co. v. Steadfast
Ins. Co. (2012) 209 Cal.App.4th 668, 679, 147 Cal.Rptr.3d 363.)


**296  “ ‘In reviewing de novo a superior court's summary adjudication order in a dispute over
the interpretation of the provisions of a policy of insurance, the reviewing court applies settled
rules governing the interpretation of insurance contracts .... [¶] “ ‘While insurance contracts have
special features, they are still contracts to which the ordinary rules of contractual interpretation
apply.’ [Citations.] ‘The fundamental goal of contractual interpretation is to give effect to the
mutual intention of the parties.’ [Citation.] ‘Such intent is to be inferred, if possible, solely from
the written provisions of the contract.’ [Citation.] ‘If contractual language is clear and explicit, it
governs.’ [Citation.]” [Citation.]’ (Powerine Oil Co., Inc. v. Superior Court, supra, 37 Cal.4th at
p. 390[33 Cal.Rptr.3d 562, 118 P.3d 589], accord, TRB Investments, Inc. v. Fireman's Fund Ins.
Co. (2006) 40 Cal.4th 19, 27 [50 Cal.Rptr.3d 597, 145 P.3d 472].)” (Federal Ins. Co. v. Steadfast
Ins. Co., supra, 209 Cal.App.4th at p. 679, 147 Cal.Rptr.3d 363.)


B. General Principles
[1]  [2]  [3]  [4]  [5] “[A] liability insurer owes a broad duty to defend its insured against claims
that create a potential for indemnity.” (Horace Mann Ins. Co. v. Barbara B. (1993) 4 Cal.4th 1076,
1081, 17 Cal.Rptr.2d 210, 846 P.2d 792.) Whether an insurer owes its insured a duty to defend
is made, in the first instance, by comparing the allegations in the complaint with the terms of
the policy. (Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 26, 44 Cal.Rptr.2d 370, 900
P.2d 619.) If there is no potential for coverage under an insurance policy's terms, an insurer acts
properly in denying a defense. (Ibid.) If there is any doubt about whether there is a duty to defend,
the matter is resolved in the insured's favor. (Horace Mann Ins. Co. v. Barbara B., supra, 4 Cal.4th
at p. 1081, 17 Cal.Rptr.2d 210, 846 P.2d 792.) The duty to defend is broader than the duty to
indemnify. (Ibid.) An insurer's duty to indemnify extends to claims that are actually covered by
the policy. (Buss v. Superior Court (1997) 16 Cal.4th 35, 45–46, 65 Cal.Rptr.2d 366, 939 P.2d 766;
Risely v. Interinsurance Exchange of the Automobile Club (2010) 183 Cal.App.4th 196, 208, 107
Cal.Rptr.3d 343.) The duty to indemnify arises only after liability has been established. (Buss v.
Superior Court, supra, 16 Cal.4th at p. 46, 65 Cal.Rptr.2d 366, 939 P.2d 766.)


*507  C. Application of Relevant Principles


1. The Gomezes' Food Truck Was “Mobile Equipment” and Thus Not Within the Auto
Exclusion in the Travelers Primary CGL Policy
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[6] American States argues that the trial court erred in holding that the Gomezes' food truck was an
“auto” and not “mobile equipment” under the Travelers Primary CGL Policy. Because the primary
purpose of the Gomezes' food truck was to serve as a mobile kitchen and not to transport persons
or cargo, the trial court erred.


The Travelers Primary CGL Policy had an “auto” exclusion. The definition of an “auto” under the
policy, and thus of the auto exclusion, contained an exception for “mobile equipment.” The policy
defines “mobile equipment” as including vehicles “maintained primarily for purposes other than
the transportation of persons or cargo.” Thus, if a vehicle was maintained primarily for purposes
other than the transportation of persons or cargo, that vehicle was mobile equipment and not subject
to the auto exception in the Travelers Primary CGL Policy. 6


6 See McKenzie et al., 15 Louisiana Civil Law Treatise; Insurance Law & Practice (4th
ed. 2013) § 6:10 (“The commercial liability policy generally distinguishes an ‘auto’ from
‘mobile equipment.’ The policy definition of ‘auto’ expressly excepts ‘mobile equipment.’
Therefore, the policy exclusion for liability arising out of the ownership, maintenance and
use of automobiles is not applicable to mobile equipment.” (Fns. omitted.))


**297  Under a plain reading of the Travelers Primary CGL Policy, the Gomezes' food truck was
“mobile equipment” and not an “auto.” The primary purpose of the Gomezes' food truck was to
serve as a mobile kitchen and not to transport persons or cargo. (See Employers Mutual Casualty
Company v. Bonilla (5th Cir.2010) 613 F.3d 512, 518 [“The ‘inherent purpose’ of a mobile catering
truck certainly could be seen as including the use and maintenance of its kitchen facilities ... .”].)
For the first two hours of the day, the Gomezes cooked food in their food truck while parked in
the Royal parking lot. During the next eight hours, the Gomezes made 12 to 13 stops to cook, or
at least heat, and sell food. During those stops, the food truck was not “transporting” anything, but
was immobile. The food truck had only two seats and only two seatbelts, and the truck was not
equipped to transport persons other than a driver and a cook.


In Alpine Ins. Co. v. Planchon (1999) 72 Cal.App.4th 1316, 85 Cal.Rptr.2d 777, the court held that
substantial evidence supported a trial court's finding that a standard pickup truck that had been
modified with a hydraulic scissors lift, a device used to raise and lower a certain container, was
maintained primarily for purposes other than the transportation of persons or cargo. ( *508  Id. at
pp. 1318, 1324, 85 Cal.Rptr.2d 777.) The court said that such a determination ordinarily is treated
as a question of fact, but noted in dicta that the purpose for which a vehicle is maintained may be
so apparent that it can be characterized as a matter of law. (Id. at pp. 1322–1323, 85 Cal.Rptr.2d
777, & fn. 7.) The court explained, “The point is easily illustrated by fire trucks. Because they have
the power of self-propulsion and are designed for travel on the public roads, they might appear
to meet the definition of ‘auto.’ But they obviously fall within the same provision relied upon
by defendants—‘Vehicles ... maintained primarily for purposes other than the transportation of



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022636885&pubNum=0000506&originatingDoc=I782be8d0876f11e39ac8bab74931929c&refType=RP&fi=co_pp_sp_506_518&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_518

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022636885&pubNum=0000506&originatingDoc=I782be8d0876f11e39ac8bab74931929c&refType=RP&fi=co_pp_sp_506_518&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_518

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999141852&pubNum=0003484&originatingDoc=I782be8d0876f11e39ac8bab74931929c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999141852&pubNum=0003484&originatingDoc=I782be8d0876f11e39ac8bab74931929c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999141852&pubNum=0003484&originatingDoc=I782be8d0876f11e39ac8bab74931929c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999141852&pubNum=0003484&originatingDoc=I782be8d0876f11e39ac8bab74931929c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999141852&pubNum=0003484&originatingDoc=I782be8d0876f11e39ac8bab74931929c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





American States Ins. Co. v. Travelers Property Casualty..., 223 Cal.App.4th 495...
167 Cal.Rptr.3d 288, 14 Cal. Daily Op. Serv. 940, 2014 Daily Journal D.A.R. 1107


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


persons or cargo.’ A secondary purpose of a hook-and-ladder truck is transportation of persons,
i.e., and the firefighters who drive, steer, and man it. The truck's primary purpose, design, and
use become clear only when that truck arrives at the scene of a fire. The essence of that massive
machinery is the ladder, which can elevate firefighters to heights where high-rise blazes may be
fought and lives may be saved. The truck has no real function apart from serving as a mobile
platform for that ladder. Or consider the ordinary pumper. It too transports persons and cargo. But
not until its hoses are connected and its pumping apparatus is engaged does its core functional
identity emerge.” (Id. at p. 1323, fn. 7, 85 Cal.Rptr.2d 777.)


The court's discussion in Alpine Ins. Co. v. Planchon, supra, 72 Cal.App.4th 1316, 85 Cal.Rptr.2d
777 of the primary purpose of fire trucks and “ordinary pumpers” is useful here. Like a fire truck,
a secondary purpose of the Gomezes' food truck was the transportation of persons—i.e., the driver
and the cook. Like an “ordinary pumper” a food truck may transport persons and cargo—i.e.,
food, but its “core functional identity emerge[s]” (id. at p. 1323, 85 Cal.Rptr.2d 777, fn. 7) when
it operates as a mobile kitchen at specified locations.


**298  Apart from the specific inclusion of vehicles “maintained primarily for purposes other
than the transportation of persons or cargo” within the Travelers Primary CGL Policy's definition
of “mobile equipment,” other language in the definition supports the conclusion that the Gomezes'
food truck was “mobile equipment” and not an “auto.” The definition specifically identified
the following special use vehicles with certain types of permanently attached equipment, when
self-propelled, it “considered” as “autos”: “(1) Equipment designed primarily for: [¶] (a) Snow
removal; [¶] (b) Road maintenance, but not construction or resurfacing; or [¶] (c) Street cleaning;
[¶] (2) Cherry pickers and similar devices mounted on automobile or truck chassis and used to
raise or lower workers; and [¶] (3) Air compressors, pumps and generators, including spraying,
welding, building cleaning, geophysical exploration, lighting and well servicing equipment.” Even
though the Gomezes' food truck, like the identified special use vehicles, had permanently attached
equipment that permitted it to perform a specialized task—i.e., cook food—Travelers did not
include food trucks among the vehicles identified as “autos” and thus not subject to the “mobile
equipment” exception to the auto exclusion. If Travelers had intended to exclude food trucks from
coverage as *509  “autos”—a significant consideration in light of the fact that Royal maintained
a fleet of food trucks and was in the business of leasing such vehicles—it would have identified
them along with the other special use vehicles it identified as “autos.” For the reasons stated, the
trial court erred in holding that the Gomezes' food truck was an “auto” and not “mobile equipment”
under the Travelers Primary CGL Policy.


2. The American States Policy Excluded from Coverage Bodily Injury Arising Out of
Equipment Furnished in Connection with Royal's Work


[7] American States acknowledges that the food truck that Mr. Gomez leased from Royal met the
policy definition of an “auto” under the American States Auto Policy. It further recognizes that
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its auto policy specifically listed the Gomezes' food truck as an insured auto. American States
argues, however, that the trial court erred in holding that it, and not Travelers, had a duty to defend
and indemnify Royal in the Gomez action because the Gomez action was a products liability
action—Royal stipulated at the arbitration to liability based on a products liability theory—and the
Travelers Primary CGL Policy provided coverage for products claims while the American States
Auto Policy excluded from coverage claims arising out of equipment furnished in connection with
Royal's work. American States asserts that the liability in issue arose from equipment furnished in
connection with Royal's “completed operations,” which the American States Auto Policy excluded
from coverage. We agree with American States's arguments.


At the arbitration, Royal stipulated to liability based on a products liability theory. The Travelers
Primary CGL Policy provided coverage for “Products—Completed Operations.” Travelers does
not contend that its policy did not cover products liability claims. 7


7 Under the Travelers Primary CGL Policy's definitions:
“ ‘Products-completed operations hazard’:
“a. Includes all ‘bodily injury’ and ‘property damage’ occurring away from premises you
own or rent and arising out of ‘your product’ or ‘your work’ except:


“(1) Products that are still in your physical possession; or
“(2) Work that has not yet been completed or abandoned. However, ‘your work’ will be
deemed completed at the earliest of the following times:


“(a) When all of the work called for in your contract has been completed.
“(b) When all of the work to be done at the job site has been completed if your contract
calls for work at more than one job site.
“(c) When that part of the work done at a job site has been put to its intended use by
any person or organization other than another contractor or subcontractor working on
the same project.
“Work that may need service, maintenance, correction, repair or replacement, but which
is otherwise complete, will be treated as completed.”


**299  *510  The American States Auto Policy contained a “Completed Operations” exclusion,
which, as American States points out, in effect, excludes products liability claims. That exclusion
provided:


“Completed Operations


“ ‘Bodily injury’ or ‘property damage’ arising out of your work after that work has been completed
or abandoned.


“In this exclusion, your work means:
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“a. Work or operations performed by you or on your behalf; and


“b. Materials, parts or equipment furnished in connection with such work or operations.


“Your work includes warranties or representations made at any time with respect to the fitness,
quality, durability or performance of any of the items included in paragraphs a. or b. above.


“Your work will be deemed completed at the earliest of the following times:


“(1) When all of the work called for in your contract has been completed.


“(2) When all of the work to be done at the site has been completed if your contract calls for work
at more than one site.


“(3) When that part of the work done at a job site has been put to its intended use by any person
or organization other than another contractor or subcontractor working on the same project.


“Work that may need service, maintenance, correction, repair or replacement, but which is
otherwise complete, will be treated as completed.”


The completed operations exclusion in the American States Auto Policy excluded coverage in the
Gomez action because that action claimed bodily injury arising out of Royal's work—leasing the
food truck to Mr. Gomez—which work included equipment (the deep fryer basket) furnished in
connection with Royal's work, and which work was, under the policy, “deemed completed” when
the work was put to its intended use—i.e., when the Gomezes leased and operated the food truck
equipped with the deep fryer and basket.


*511  3. Travelers Had a Duty to Defend Royal in the Gomez Action
Because the Travelers Primary CGL Policy covered products liability claims and the American
States Auto Policy excluded from coverage claims arising out of equipment furnished in
connection with Royal's work, the trial court erred when it held that American States, and not
Travelers, had a duty to defend and indemnify Royal in the Gomez action.


DISPOSITION


The judgment in favor of Travelers is reversed. The matter is remanded to the trial court to enter
judgment in favor of American States, the Gomezes, and Royal on Travelers's cross-complaint
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against them, and in favor of American States on its complaint. American States, the Gomezes,
**300  and Royal are awarded their costs on appeal.


We concur:


TURNER, P.J.


MINK, J. *


* Retired judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to
article VI, section 6 of the California Constitution.


All Citations
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 1. Obligations in General


Title 2. Interpretation of Obligations (Refs & Annos)
Chapter 2. Joint or Several Obligations (Refs & Annos)


West's Ann.Cal.Civ.Code § 1432


§ 1432. Contribution among joint obligors


Currentness


Except as provided in Section 877 of the Code of Civil Procedure, a party to a joint, or joint
and several obligation, who satisfies more than his share of the claim against all, may require a
proportionate contribution from all the parties joined with him.


Credits
(Enacted in 1872. Amended by Stats.1987, c. 677, § 1.)


Notes of Decisions (233)


West's Ann. Cal. Civ. Code § 1432, CA CIVIL § 1432
Current with urgency legislation through Ch. 19 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 2. Contracts (Refs & Annos)


Title 3. Interpretation of Contracts (Refs & Annos)


West's Ann.Cal.Civ.Code § 1635


§ 1635. Public and private contracts; uniformity of interpretation


Currentness


All contracts, whether public or private, are to be interpreted by the same rules, except as otherwise
provided by this Code.


Credits
(Enacted in 1872.)


West's Ann. Cal. Civ. Code § 1635, CA CIVIL § 1635
Current with urgency legislation through Ch. 19 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 2. Contracts (Refs & Annos)


Title 3. Interpretation of Contracts (Refs & Annos)


West's Ann.Cal.Civ.Code § 1636


§ 1636. Mutual intention to be given effect


Currentness


A contract must be so interpreted as to give effect to the mutual intention of the parties as it existed
at the time of contracting, so far as the same is ascertainable and lawful.


Credits
(Enacted in 1872.)


West's Ann. Cal. Civ. Code § 1636, CA CIVIL § 1636
Current with urgency legislation through Ch. 19 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 2. Contracts (Refs & Annos)


Title 3. Interpretation of Contracts (Refs & Annos)


West's Ann.Cal.Civ.Code § 1651


§ 1651. Printed forms; insertions under special directions; written parts


Currentness


Where a contract is partly written and partly printed, or where part of it is written or printed under
the special directions of the parties, and with a special view to their intention, and the remainder
is copied from a form originally prepared without special reference to the particular parties and
the particular contract in question, the written parts control the printed parts, and the parts which
are purely original control those which are copied from a form. And if the two are absolutely
repugnant, the latter must be so far disregarded.


Credits
(Enacted in 1872.)


West's Ann. Cal. Civ. Code § 1651, CA CIVIL § 1651
Current with urgency legislation through Ch. 19 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 4. General Provisions (Refs & Annos)
Part 4. Maxims of Jurisprudence


West's Ann.Cal.Civ.Code § 3510


§ 3510. Reason for rule ceasing


Currentness


When the reason of a rule ceases, so should the rule itself.


Credits
(Enacted in 1872.)


West's Ann. Cal. Civ. Code § 3510, CA CIVIL § 3510
Current with urgency legislation through Ch. 19 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 4. General Provisions (Refs & Annos)
Part 4. Maxims of Jurisprudence


West's Ann.Cal.Civ.Code § 3511


§ 3511. Reason same


Currentness


Where the reason is the same, the rule should be the same.


Credits
(Enacted in 1872.)


West's Ann. Cal. Civ. Code § 3511, CA CIVIL § 3511
Current with urgency legislation through Ch. 19 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 8. Appellate Rules (Refs & Annos)
Division 7. Publication of Appellate Opinions (Refs & Annos)


Cal.Rules of Court, Rule 8.1115
Formerly cited as CA ST MISC Rule 977


Rule 8.1115. Citation of opinions


Effective: April 21, 2021
Currentness


(a) Unpublished opinion


Except as provided in (b), an opinion of a California Court of Appeal or superior court appellate
division that is not certified for publication or ordered published must not be cited or relied on by
a court or a party in any other action.


(b) Exceptions


An unpublished opinion may be cited or relied on:


(1) When the opinion is relevant under the doctrines of law of the case, res judicata, or collateral
estoppel; or


(2) When the opinion is relevant to a criminal or disciplinary action because it states reasons for a
decision affecting the same defendant or respondent in another such action.


(c) Citation procedure


On request of the court or a party, a copy of an opinion citable under (b) must be promptly furnished
to the court or the requesting party.
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(d) When a published opinion may be cited


A published California opinion may be cited or relied on as soon as it is certified for publication
or ordered published.


(e) When review of published opinion has been granted


(1) While review is pending


Pending review and filing of the Supreme Court's opinion, unless otherwise ordered by the
Supreme Court under (3), a published opinion of a Court of Appeal in the matter has no binding
or precedential effect, and may be cited for potentially persuasive value only. Any citation to the
Court of Appeal opinion must also note the grant of review and any subsequent action by the
Supreme Court.


(2) After decision on review


After decision on review by the Supreme Court, unless otherwise ordered by the Supreme Court
under (3), a published opinion of a Court of Appeal in the matter, and any published opinion of a
Court of Appeal in a matter in which the Supreme Court has ordered review and deferred action
pending the decision, is citable and has binding or precedential effect, except to the extent it is
inconsistent with the decision of the Supreme Court or is disapproved by that court.


(3) Supreme Court order


At any time after granting review or after decision on review, the Supreme Court may order that
all or part of an opinion covered by (1) or (2) is not citable or has a binding or precedential effect
different from that specified in (1) or (2).


Credits
(Formerly Rule 977, adopted, eff. Jan. 1, 2005. Renumbered Rule 8.1115 and amended, eff. Jan.
1, 2007. As amended, eff. July 1, 2016.)


Cal. Rules of Court, Rule 8.1115, CA ST APPELLATE Rule 8.1115
Current with amendments received through June 1, 2022.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs &
Annos)


Chapter 2. Civil Appeals (Refs & Annos)
Article 3. Briefs in the Court of Appeal (Refs & Annos)


Cal.Rules of Court, Rule 8.204
Formerly cited as CA ST A Rule 14


Rule 8.204. Contents and format of briefs


Currentness


(a) Contents


(1) Each brief must:


(A) Begin with a table of contents and a table of authorities separately listing cases, constitutions,
statutes, court rules, and other authorities cited;


(B) State each point under a separate heading or subheading summarizing the point, and support
each point by argument and, if possible, by citation of authority; and


(C) Support any reference to a matter in the record by a citation to the volume and page number
of the record where the matter appears. If any part of the record is submitted in an electronic
format, citations to that part must identify, with the same specificity required for the printed
record, the place in the record where the matter appears.


(2) An appellant's opening brief must:


(A) State the nature of the action, the relief sought in the trial court, and the judgment or order
appealed from;
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(B) State that the judgment appealed from is final, or explain why the order appealed from is
appealable; and


(C) Provide a summary of the significant facts limited to matters in the record.


(b) Format of briefs filed in paper form


(1) A brief may be reproduced by any process that produces a clear, black image of letter quality.
All documents filed must have a page size of 8 ½ by 11 inches. If filed in paper form, the paper
must be white or unbleached and of at least 20-pound weight.


(2) Any conventional font may be used. The font may be either proportionally spaced or
monospaced.


(3) The font style must be roman; but for emphasis, italics or boldface may be used or the text
may be underscored. Case names must be italicized or underscored. Headings may be in uppercase
letters.


(4) Except as provided in (11), the font size, including footnotes, must not be smaller than 13-
point, and both sides of the paper may be used.


(5) The lines of text must be unnumbered and at least one-and-a-half-spaced. Headings and
footnotes may be single-spaced. Quotations may be block-indented and single-spaced. Single-
spaced means six lines to a vertical inch.


(6) The margins must be at least 1 ½ inches on the left and right and 1 inch on the top and bottom.


(7) The pages must be consecutively numbered. The page numbering must begin with the cover
page as page 1 and use only Arabic numerals (e.g., 1, 2, 3). The page number may be suppressed
and need not appear on the cover page.
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(8) If filed in paper form, the brief must be filed unbound unless otherwise provided by local rule
or court order.


(9) The brief need not be signed.


(10) If filed in paper form, the cover must be in the color prescribed by rule 8.40(a). In addition to
providing the cover information required by rule 8.40(b), the cover must state:


(A) The title of the brief;


(B) The title, trial court number, and Court of Appeal number of the case;


(C) The names of the trial court and each participating trial judge; and


(D) The name of the party that each attorney on the brief represents.


(11) If the brief is produced on a typewriter:


(A) A typewritten original and carbon copies may be filed only with the presiding justice's
permission, which will ordinarily be given only to unrepresented parties proceeding in forma
pauperis. All other typewritten briefs must be filed as photocopies.


(B) Both sides of the paper may be used if a photocopy is filed; only one side may be used if
a typewritten original and carbon copies are filed.


(C) The type size, including footnotes, must not be smaller than standard pica, 10 characters
per inch. Unrepresented incarcerated litigants may use elite type, 12 characters per inch, if they
lack access to a typewriter with larger characters.


(c) Length
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(1) Except as provided in (5), a brief produced on a computer must not exceed 14,000 words,
including footnotes. Such a brief must include a certificate by appellate counsel or an unrepresented
party stating the number of words in the brief. The person certifying may rely on the word count
of the computer program used to prepare the brief.


(2) Except as provided in (5), a brief produced on a typewriter must not exceed 50 pages.


(3) The tables required under (a)(1), the cover information required under (b)(10), the Certificate
of Interested Entities or Persons required under rule 8.208, a certificate under (1), any signature
block, and any attachment under (d) are excluded from the limits stated in (1) or (2).


(4) A combined brief in an appeal governed by rule 8.216 must not exceed double the limits stated
in (1) or (2).


(5) A petition for rehearing or an answer to a petition for rehearing produced on a computer must
not exceed 7,000 words, including footnotes. A petition or answer produced on a typewriter must
not exceed 25 pages.


(6) On application, the presiding justice may permit a longer brief for good cause.


(d) Attachments to briefs


A party filing a brief may attach copies of exhibits or other materials in the appellate record
or copies of relevant local, state, or federal regulations or rules, out-of-state statutes, or other
similar citable materials that are not readily accessible. These attachments must not exceed a
combined total of 10 pages, but on application the presiding justice may permit additional pages
of attachments for good cause. A copy of an opinion required to be attached to the brief under rule
8.1115(c) does not count toward this 10-page limit.


(e) Noncomplying briefs


If a brief does not comply with this rule:
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(1) The reviewing court clerk may decline to file it, but must mark it “received but not filed” and
return it to the party; or


(2) If the brief is filed, the reviewing court may, on its own or a party's motion, with or without
notice:


(A) Order the brief returned for corrections and refiling within a specified time;


(B) Strike the brief with leave to file a new brief within a specified time; or


(C) Disregard the noncompliance.


Credits
(Formerly Rule 14, adopted, eff. Jan. 1, 2002. As amended, eff. Jan. 1, 2004; July 1, 2004; Jan. 1,
2006. Renumbered Rule 8.204 and amended, eff. Jan. 1, 2007. As amended, eff. Jan. 1, 2011; Jan.
1, 2013; Jan. 1, 2014; Jan. 1, 2016; Jan. 1, 2017; Jan. 1, 2020.)


Cal. Rules of Court, Rule 8.204, CA ST APPELLATE Rule 8.204
Current with amendments received through June 1, 2022.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs &
Annos)


Chapter 9. Proceedings in the Supreme Court (Refs & Annos)


Cal.Rules of Court, Rule 8.520
Formerly cited as CA ST A Rule 29.1


Rule 8.520. Briefs by parties and amici curiae; judicial notice


Currentness


(a) Parties' briefs; time to file


(1) Within 30 days after the Supreme Court files the order of review, the petitioner must serve and
file in that court either an opening brief on the merits or the brief it filed in the Court of Appeal.


(2) Within 30 days after the petitioner files its brief or the time to do so expires, the opposing party
must serve and file either an answer brief on the merits or the brief it filed in the Court of Appeal.


(3) The petitioner may file a reply brief on the merits or the reply brief it filed in the Court of
Appeal. A reply brief must be served and filed within 20 days after the opposing party files its brief.


(4) A party filing a brief it filed in the Court of Appeal must attach to the cover a notice of its
intent to rely on the brief in the Supreme Court.


(5) The time to serve and file a brief may not be extended by stipulation but only by order of the
Chief Justice under rule 8.60.


(6) The court may designate which party is deemed the petitioner or otherwise direct the sequence
in which the parties must file their briefs.
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(b) Form and content


(1) Briefs filed under this rule must comply with the relevant provisions of rule 8.204.


(2) The body of the petitioner's brief on the merits must begin by quoting either:


(A) Any order specifying the issues to be briefed; or, if none,


(B) The statement of issues in the petition for review and, if any, in the answer.


(3) Unless the court orders otherwise, briefs on the merits must be limited to the issues stated in
(2) and any issues fairly included in them.


(c) Length


(1) If produced on a computer, an opening or answering brief on the merits must not exceed 14,000
words, including footnotes, and a reply brief on the merits must not exceed 8,400 words, including
footnotes. Each brief must include a certificate by appellate counsel or an unrepresented party
stating the number of words in the brief. The person certifying may rely on the word count of the
computer program used to prepare the brief.


(2) If typewritten, an opening or answering brief on the merits must not exceed 50 pages and a
reply brief on the merits must not exceed 30 pages.


(3) The tables required under rule 8.204(a)(1), the cover information required under rule 8.204(b)
(10), a certificate under (1), any signature block, any attachment under (h), and any quotation of
issues required by (b)(2) are excluded from the limits stated in (1) and (2).


(4) On application and for good cause, the Chief Justice may permit a longer brief.


(d) Supplemental briefs
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(1) A party may file a supplemental brief limited to new authorities, new legislation, or other
matters that were not available in time to be included in the party's brief on the merits.


(2) A supplemental brief must not exceed 2,800 words, including footnotes, if produced on a
computer or 10 pages if typewritten, and must be served and filed no later than 10 days before
oral argument.


(e) Briefs on the court's request


The court may request additional briefs on any or all issues, whether or not the parties have filed
briefs on the merits.


(f) Amicus curiae briefs


(1) After the court orders review, any person or entity may serve and file an application for
permission of the Chief Justice to file an amicus curiae brief.


(2) The application must be filed no later than 30 days after all briefs that the parties may file under
this rule--other than supplemental briefs--have been filed or were required to be filed. For good
cause, the Chief Justice may allow later filing.


(3) The application must state the applicant's interest and explain how the proposed amicus curiae
brief will assist the court in deciding the matter.


(4) The application must also identify:


(A) Any party or any counsel for a party in the pending appeal who:


(i) Authored the proposed amicus brief in whole or in part; or
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(ii) Made a monetary contribution intended to fund the preparation or submission of the brief;
and


(B) Every person or entity who made a monetary contribution intended to fund the preparation or
submission of the brief, other than the amicus curiae, its members, or its counsel in the pending
appeal.


(5) The proposed brief must be served. It must accompany the application and may be combined
with it.


(6) The covers of the application and proposed brief must identify the party the applicant supports,
if any.


(7) If the court grants the application, any party may file either an answer to the individual amicus
curiae brief or a consolidated answer to multiple amicus curiae briefs filed in the case. The answer
must be filed within 30 days after either the court rules on the last timely filed application to file
an amicus curiae brief or the time for filing applications to file an amicus curiae brief expires,
whichever is later. The answer must be served on all parties and the amicus curiae.


(8) The Attorney General may file an amicus curiae brief without the Chief Justice's permission
unless the brief is submitted on behalf of another state officer or agency. The Attorney General
must serve and file the brief within the time specified in (2) and must provide the information
required by (3) and comply with (6). Any answer must comply with (7).


(g) Judicial notice


To obtain judicial notice by the Supreme Court under Evidence Code section 459, a party must
comply with rule 8.252(a).


(h) Attachments


A party filing a brief may attach copies of relevant local, state, or federal regulations or rules, out-
of-state statutes, or other similar citable materials that are not readily accessible. These attachments
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must not exceed a combined total of 10 pages. A copy of an opinion required to be attached to the
brief under rule 8.1115(c) does not count toward this 10-page limit.


Credits
(Formerly Rule 29.1, adopted, eff. Jan. 1, 2003. Renumbered Rule 8.520 and amended, eff. Jan.
1, 2007. As amended, eff. Jan. 1, 2008; Jan. 1, 2009; Jan. 1, 2011.)
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126 Cal.App.4th 502
Court of Appeal, Sixth District, California.


CARMEL DEVELOPMENT COMPANY, Plaintiff,
v.


RLI INSURANCE COMPANY, Defendant, Cross–Complainant and Appellant.
Fireman's Fund Insurance Company, Intervenor and Respondent.


No. H026360.
|


Jan. 12, 2005.
|


Review Denied March 30, 2005. *


* Kennard, J., dissented.


Synopsis
Background: In an action arising from a dispute between one commercial general liability (CGL)
insurer and a second CGL insurer, the Superior Court of Monterey County, No. M50397, Robert
O'Farrell, J., ruled that both insurer's insured the same risk, had competing “other insurance”
clauses, and second insurer had to contribute to first insurer's settlement of a personal injury lawsuit
against the insured. Second insurer appealed.


[Holding:] The Court of Appeal, Elia, Acting P.J., held that second insurer had no duty to
contribute to first insurer's settlement with injured party, since the first insurer's policy limit was
not exceeded by the settlement.


Reversed.


West Headnotes (10)


[1] Insurance Construction as a whole
An insurance policy must be construed as an entirety, with each clause lending meaning
to the other.
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See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 686.


7 Cases that cite this headnote


[2] Insurance Other Insurance
When two insurers cover the same level of liability, e.g., both primary or both excess, on
the same risk as to the same insured, courts may require each to contribute to the cost of
defending the claim or indemnifying the loss.


8 Cases that cite this headnote


[3] Insurance Contribution Among Insurers
Although courts honor insurance coverage terms, including “other insurance” clauses,
whenever possible, where the policies of two or more insurers of a common insured,
providing the same level of coverage for the same risk, contain conflicting other insurance
clauses if one insurer pays more than its share of the loss or defense costs without
participation from the other insurer or insurers, a right to contribution arises.


10 Cases that cite this headnote


[4] Insurance Proration or allocation
Even when one “other insurance” clause provides for pro rata coverage while the other
purports to be excess only, courts generally favor proration, because the prevailing judicial
view is that imposing the entire liability for a loss on the former would annul that policy's
language, and create the anomaly that courts will enforce proration between policies only
when they both have conflicting excess other insurance language barring proration.


4 Cases that cite this headnote


[5] Insurance Proration or allocation
The general rule, when multiple policies share the same risk but have inconsistent “other
insurance” clauses, is to prorate according to the policy limits.


3 Cases that cite this headnote


[6] Insurance Rules of Construction
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In construing an insurance agreement courts must avoid interpretations that would create
redundancy in policy language.


8 Cases that cite this headnote


[7] Insurance Proration or allocation
Contractual terms of insurance coverage are enforced whenever possible, even in
situations where to do so will be inconsistent with proration provisions in other policies.


[8] Insurance Other Insurance
It is a basic principle that an “other insurance” issue can arise only between carriers on
the same level of coverage.


3 Cases that cite this headnote


[9] Insurance Primary and excess insurance, in general
Insurance Scope of coverage
The inapplicability of secondary coverage until exhaustion of primary limits generally
holds true even where there is more underlying primary insurance than contemplated by
the terms of the secondary policy.


8 Cases that cite this headnote


[10] Insurance Primary and excess insurance
Insurance Scope of coverage
Insurance Primary and excess insurers
Where one commercial general liability (CGL) policy provided coverage specifically
excess to the insured's underlying primary policy, whereas a second CGL insurer was liable
for claims in excess of any other insurance, the two policies did not operate at the same
level of coverage, and second insurer had no duty to contribute to first insurer's settlement
with injured party, since the first insurer's policy limit was not exceeded by the settlement;
it was irrelevant that both policies contained excess-only “other insurance” clauses.


See Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2003) ¶
8:3 et seq. (CAINSL Ch. 8-A)
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22 Cases that cite this headnote


Attorneys and Law Firms


**589  Dennis G. McCarthy, Fenton & Keller, Monterey, CA, for Plaintiff–Respondent.


Julia A. Molander, Sedgwick, Detert, Moran & Arnold, San Francisco, CA, for Defendant–Cross/
Complainant–Appellant.


Ralph A. Lombardi and Lori A. Sebransky, Lombardi, Loper & Conant, Oakland, CA, for
Intervenor–Respondent.


Opinion


ELIA, Acting P.J.


*506  This appeal arises from a dispute between excess insurers of comprehensive general liability.
The trial court ruled that appellant RLI Insurance Company (RLI) and respondent Fireman's Fund
Insurance Company (Fireman's Fund) insured the same risk and had competing “other insurance”
clauses. It therefore ordered RLI to contribute to Fireman's Fund's settlement of a personal injury
lawsuit against the insured.


On appeal, RLI contends that it was not obligated to contribute to the settlement on an equal
basis with Fireman's Fund because the insuring agreement in its policy made it excess to the
coverage Fireman's Fund provided. We find merit in RLI's argument and must therefore reverse
the judgment.


Background


The facts of the underlying lawsuit are undisputed and need be recounted only briefly. Carmel
Development Company (Carmel) was the general contractor on a project to construct golf and
residential facilities in Monterey County. For the concrete work Carmel subcontracted with Largo
Concrete Company (Largo), which in turn subcontracted with CAB Concrete for a portion of the
work. On January 13, 1999, Abel Vargas, a CAB employee, was severely injured on the work
site. In **590  April 1999 he and his wife sued both Carmel and Largo. Largo settled with the
Vargases, but Carmel proceeded to trial. A jury subsequently awarded Mr. and Mrs. Vargas a total
of $10,569,242 in damages. 1
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1 Of this amount the jury found Carmel 87.5 percent at fault, Largo 8 percent at fault, and
CAB 4 percent at fault.


Carmel had a commercial general liability (CGL) policy issued by Reliance Insurance Company
(Reliance), as well as a $10 million excess liability policy from Fireman's Fund. Largo had
a primary CGL policy with Acceptance Insurance Company (Acceptance) and a commercial
umbrella policy with RLI. Reliance and Fireman's Fund settled the Vargas action for $7.25 million,
with Reliance paying its policy limits of $1 million and Fireman's Fund paying $6.25 million.


Carmel then sued Acceptance and RLI, seeking a judicial determination that it was an additional
insured under the Acceptance policy and that RLI, as excess insurer, was obligated to contribute
to the Vargas settlement after the Acceptance limits were met. Fireman's Fund joined in Carmel's
allegations by intervening in the action. RLI filed a cross-complaint against Carmel, Fireman's
Fund, and Reliance.


*507  At trial Fireman's Fund contended that it and RLI were both excess insurers, whose policies
contained irreconcilable “other insurance” clauses. RLI maintained that its policy was “second
level excess,” which applied “only when all other insurance exhausts, including the Fireman's
Fund policy.”


The trial court found that Carmel was an additional insured under the Acceptance and RLI policies
issued to Largo. As excess insurers, both Fireman's Fund and RLI were obligated to provide
coverage when their respective underlying carriers, Reliance and Acceptance, had exhausted their
policy limits. Because RLI and Fireman's Fund had competing excess-only “other insurance”
clauses, the court found it appropriate to require them both to contribute to the settlement amount.
The court accordingly allocated the parties' payment obligations in proportion to their policy limits,
resulting in RLI's duty to contribute $2,083,333 to the settlement. 2


2 Fireman's Fund had a policy limit of $10 million, while RLI's policy limit was $5 million.
The court applied a 2:1 ratio to their contribution obligations, thus assigning RLI one third
of the $6.25 million settlement.


Discussion


1. Scope of Review
[1]  The sole issue before us is whether the trial court correctly interpreted the terms of the
Fireman's Fund and RLI policies such that equitable contribution was appropriate. This question
calls for an interpretation of the policy terms, which is, as with any other contract, a matter of law
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to be reviewed de novo on appeal. (Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 18, 44
Cal.Rptr.2d 370, 900 P.2d 619; Continental Ins. Co. v. Lexington Ins. Co. (1997) 55 Cal.App.4th
637, 642, 64 Cal.Rptr.2d 116.) Accordingly, the policy “must be construed as an entirety, with
each clause lending meaning to the other.” (Holz Rubber Co., Inc. v. American Star Ins. Co. (1975)
14 Cal.3d 45, 56, 120 Cal.Rptr. 415, 533 P.2d 1055.) Whether the court properly applied equity
in prorating the parties' indemnity obligations, a matter of judicial discretion (Centennial Ins. Co.
v. United States Fire Ins. Co. (2001) 88 Cal.App.4th 105, 111–112, 105 Cal.Rptr.2d 559), is not
at issue in this appeal.


**591  2. Principles of Equitable Contribution
[2]  When two insurers cover the same level of liability (e.g., both primary or both excess) on the
same risk as to the same insured, courts may require each to contribute to the cost of defending the
claim or indemnifying *508  the loss. (Maryland Cas. Co. v. Nationwide Mutual Ins. Co. (2000) 81
Cal.App.4th 1082, 1089, 97 Cal.Rptr.2d 374; Dart Industries, Inc. v. Commercial Union Ins. Co.
(2002) 28 Cal.4th 1059, 1079, fn. 6, 124 Cal.Rptr.2d 142, 52 P.3d 79.) As explained in Fireman's
Fund Ins. Co. v. Maryland Casualty Co. (1998) 65 Cal.App.4th 1279, 1293, 77 Cal.Rptr.2d 296,
“[T]he right to contribution arises when several insurers are obligated to indemnify or defend the
same loss or claim, and one insurer has paid more than its share of the loss or defended the action
without any participation by the others.... Equitable contribution permits reimbursement to the
insurer that paid on the loss for the excess it paid over its proportionate share of the obligation, on
the theory that the debt it paid was equally and concurrently owed by the other insurers and should
be shared by them pro rata in proportion to their respective coverage of the risk. The purpose of
this rule of equity is to accomplish substantial justice by equalizing the common burden shared by
coinsurers, and to prevent one insurer from profiting at the expense of others.” (Accord, Travelers
Cas. and Sur. Co. v. Century Sur. Co. (2004) 118 Cal.App.4th 1156, 1160, 13 Cal.Rptr.3d 526.)


[3]  In determining whether these equitable principles apply to two insurers at the same level,
courts often compare the “other insurance” clauses of the policies. “ ‘Most insurance policies
contain “other insurance” clauses that attempt to limit the insurer's liability to the extent that
other insurance covers the same risk. Such clauses attempt to control the manner in which each
insurer contributes to or shares a covered loss....' [Citation.]” (Travelers Casualty & Surety Co.
v. American Equity Ins. Co. (2001) 93 Cal.App.4th 1142, 1149, 113 Cal.Rptr.2d 613.) Although
courts honor coverage terms, including “other insurance” clauses, whenever possible, “where the
policies of two or more insurers of a common insured, providing [the same level of] coverage
for the same risk, contain conflicting ‘other insurance’ clauses ... if one insurer pays more than
its share of the loss or defense costs without participation from the other insurer or insurers, a
right to contribution arises.” (Id. at p. 1160, 113 Cal.Rptr.2d 613, citing Fireman's Fund Ins. Co. v.
Maryland Casualty Co., supra, 65 Cal.App.4th at p. 1293, 77 Cal.Rptr.2d 296; see also CSE Ins.
Group v. Northbrook Property & Casualty Co. (1994) 23 Cal.App.4th 1839, 1842, 29 Cal.Rptr.2d
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120 [“when two ‘excess-only’ other insurance clauses collide, the courts will force both carriers
to prorate, in derogation of the policy language”].)


[4]  [5]  Even when one “other insurance” clause provides for pro rata coverage while the other
purports to be excess only, courts generally favor proration, because the prevailing judicial view is
that imposing the entire liability for a loss on the former “would annul that policy's language, and
create the anomaly that courts will ... enforce proration between policies [only] when they [both]
have conflicting ‘excess other insurance’ language barring proration.” ( *509  Fireman's Fund Ins.
Co. v. Maryland Cas. Co. (1998) 65 Cal.App.4th 1279, 1306, 77 Cal.Rptr.2d 296; Century Surety
Co. v. United Pacific Ins. Co. (2003) 109 Cal.App.4th 1246, 1258, 135 Cal.Rptr.2d 879.) “Giving
‘excess other insurance’ clauses priority over policies providing for pro rata apportionment of
liability among policies is completely unrelated **592  to the original historical purpose of
such ‘other insurance’ clauses, which was to prevent multiple recoveries by insureds in cases of
overlapping insurance policies providing coverage for the same loss. For these reasons, among
others ... ‘[t]he general rule, when multiple polices share the same risk but have inconsistent “other
insurance” clauses, is to prorate according to the policy limits.’ [Citation.]” (Fireman's Fund Ins.
Co. v. Maryland Cas. Co., supra, 65 Cal.App.4th at p. 1306, 77 Cal.Rptr.2d 296; accord, Century
Surety Co. v. United Pacific Ins. Co., supra, 109 Cal.App.4th at p. 1258, 135 Cal.Rptr.2d 879.)


3. Applicability of Equitable Contribution
In this case each of the policies at issue included an “other insurance” clause purporting to be
excess over other available insurance. The “Conditions” section of Fireman's Fund's policy stated,
“OTHER INSURANCE. [¶] If there is any (1) Other Insurance ... this policy shall apply as excess
of and not contributory with such Insurance.” “Other insurance” was defined as “Insurance, other
than Primary Insurance or Insurance which is specifically purchased by the Named Insured to be
in excess of the Insurance afforded by this policy, which is available to the Insured and affords
coverage for Injury or damage to which this policy applies.” RLI's “Other Insurance” condition
stated, “Whenever the insured is covered by other primary, excess or excess-contingent insurance
not scheduled on this policy as scheduled underlying insurance, this policy shall apply only in
excess of, and will not contribute with, such other insurance. This policy shall not be subject to
the terms, conditions or limitations of such other insurance.”


The trial court found these two clauses to be in irreconcilable conflict, thereby necessitating the
parties' contribution on a pro rata basis. Were we to limit our analysis on appeal to these provisions,
we would uphold the trial court's decision, because both clauses do purport to be excess over each
other and RLI does not contest the court's exercise of discretion. In our analysis, however, we
will not read these provisions in isolation. Instead, we must first address the underlying premise
that the parties provided the same level of coverage. This question requires a broader examination
of each policy to ascertain the context in which the “other insurance” provisions appeared. Only
if the two policies were insuring the same risk at the same level of coverage will we proceed to
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determine whether the “other insurance” clauses conflicted and thus required equitable proration.
(See Reliance Nat. Indem. Co. v. General Star Indem. Co. (1999) 72 Cal.App.4th 1063, 1077,
85 Cal.Rptr.2d 627 [“other insurance” clauses become relevant only when *510  several insurers
insure the same risk at the same level of coverage]; Travelers Casualty & Surety Co. v. American
Equity Ins. Co., supra, 93 Cal.App.4th 1142, 1150, 113 Cal.Rptr.2d 613 [same]; see also Commerce
& Industry Ins. Co. v. Chubb Custom Ins. Co. (1999) 75 Cal.App.4th 739, 745, 89 Cal.Rptr.2d 415
[predicate for prorating policies with conflicting “other insurance” provisions is that they operate
on the same level of coverage]; accord, Century Surety Co. v. United Pacific Ins. Co., supra, 109
Cal.App.4th at p. 1256, 135 Cal.Rptr.2d 879.) We therefore turn to the insuring language of each
policy.


The insuring clause of the Fireman's Fund policy stated, “Subject to the other provisions of this
policy, We will pay on behalf of the Insured those sums in excess of Primary Insurance that
the Insured becomes legally obligated to pay as damages. The amount We will pay for damages
is limited as described in SECTION **593  III–LIMITS OF INSURANCE.” 3  Thus, Fireman's
Fund clearly provided a policy specifically excess to that of the primary insurer, which was defined
as Reliance.


3 The “Limits of Insurance” section explained the limits for “each occurrence” and for the
aggregate amount covered.


RLI's insuring agreement promised, “subject to the terms, conditions and exclusions of this policy,”
to pay “all sums which the insured becomes legally obligated to pay as ultimate net loss, because
of: [¶] A. Bodily injury and property damage; or [¶] B. Personal injury; or [¶] C. Advertising
injury caused by an occurrence which takes place during the policy period....” Under the next
paragraph,”LIMITS OF LIABILITY,” RLI stated that it would be liable only “for the ultimate net
loss in excess of: [¶] 1. the applicable limits of scheduled underlying insurance stated in Item 5 of
the Declarations, for occurrences covered by scheduled underlying insurance, plus the limits of
any unscheduled underlying insurance which also provides coverage for such occurrences....”


The boldfaced terms were defined in a subsequent section. “Ultimate net loss” represented the
amount for which the insured was liable “after deducting for all other recoveries and salvages,” and
it excluded certain payments, fees, and expenses. The term “scheduled underlying insurance”
referred to the policies listed in the “Schedule of Underlying Insurance,” which (for comprehensive
general liability) meant the policy issued by Acceptance. The term “unscheduled underlying
insurance” was defined as “any insurance policies available to any insured (whether primary,
excess, excess-contingent, or otherwise) except the policies listed in the Schedule of Underlying
Insurance.”
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It is apparent from the language of these basic insuring provisions that RLI and Fireman's Fund
did not place themselves in the same position with *511  respect to other carriers. Fireman's Fund
undertook to provide coverage immediately upon exhaustion of Reliance's policy limits, whereas
RLI obligated itself to step in only when the limits of both the Acceptance policy and all other
available coverage—primary and excess—were exceeded.


Fireman's Fund, however, points out that its agreement to pay the “excess of Primary Insurance”
was expressly made “subject to the other provisions of this policy.” Fireman's Fund argues that
through this conditional language the policy incorporated the “other insurance” clause, thereby
making it, like the RLI policy, excess to both scheduled and unscheduled insurance. The plain
language of the Fireman's Fund agreement, however, provided coverage to the insured upon
exhaustion of the Reliance policy limits. Its insuring language did not clearly and unequivocally
inform the insured that it was excess over all other insurance, primary and excess, but buried its
limitation on the second to the last page in a generally worded “other insurance” clause, a condition
generally accorded judicial disfavor. (Dart Industries, Inc. v. Commercial Union Ins. Co., supra,
28 Cal.4th at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79.)


RLI's policy was more explicit in its limitations. Its “Limits of Liability” paragraph, set forth on
the first page of the policy, clearly made RLI's coverage excess over scheduled and unscheduled
underlying insurance. “Unscheduled underlying insurance” refers not only to unscheduled primary
insurance, but also to excess policies. Its “other insurance” clause reinforced this limitation: It
asserted its role **594  as excess over “other primary, excess or excess-contingent insurance not
scheduled on this policy as scheduled underlying insurance.”


[6]  Fireman's Fund maintains that the insuring limitation in RLI's policy should be disregarded as
“duplicative” of its “other insurance” clause. We agree with RLI that such an approach would entail
reading the policy backwards, as if the principal statement of coverage were the “other insurance”
clause. The insuring limitation in the RLI policy is part of the insurer's basic undertaking of risk,
not a repetition of a condition that does not appear until 10 pages after the basic insuring provisions.
(Cf. Waller v. Truck Ins. Exchange, Inc., supra, 11 Cal.4th 1, 16, 44 Cal.Rptr.2d 370, 900 P.2d 619
[before considering exclusions, court must examine the coverage provisions to determine whether
a claim falls within policy terms].) Furthermore, in construing an insurance agreement we must
avoid interpretations that would create redundancy in policy language. (AIU Ins. Co. v. Superior
Court (1990) 51 Cal.3d 807, 827, 274 Cal.Rptr. 820, 799 P.2d 1253.) We therefore reject Fireman's
Fund's dismissal of this material insuring provision as “simply a redundancy.”


[7]  Contractual terms of insurance coverage are enforced whenever possible, “ ‘even in situations
where to do so will be inconsistent with proration *512  provisions in other policies.’ ” (Reliance
Nat. Indemnity Co. v. General Star Indemnity Co., supra, 72 Cal.App.4th at p. 1076, 85 Cal.Rptr.2d
627.) Here, as there was neither assertion nor evidence that enforcement of RLI's insuring language
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would intrude on the rights of the insured, it should be honored. “Equity should not be employed
to override the terms of the insurance policies in this case.... Because the policy terms, as they
apply in this case, do not conflict or offend public policy and do not infringe on any rights of the
insured, there is no reason to disregard the express terms of both policies.” (Hartford Cas. Ins. Co.
v. Travelers Indem. Co. (2003) 110 Cal.App.4th 710, 727, 2 Cal.Rptr.3d 18; see also Community
Redevelopment Agency v. Aetna Casualty & Surety Co. (1996) 50 Cal.App.4th 329, 338–340 & fn.
6, 57 Cal.Rptr.2d 755 [whether horizontal exhaustion rule applies depends on policy language].)


Fireman's Fund maintains that AMHS Ins. Co. v. Mutual Ins. Co. of Arizona (9th Cir.2001) 258
F.3d 1090 (AMHS ) addresses the parties' dispute “head-on” and supports its assertion that RLI's
“duplicative insuring language” is given no greater effect merely because it appears in the insuring
agreement. In AMHS, an excess insurer, Risk Retention Group (RRG), provided four layers
of excess coverage over a primary insurer, Samaritan. The second layer was excess to several
specifically named policies (including Samaritan and RRG's first layer), except that it also limited
coverage to “ultimate net loss,” defined as the excess of the limits of the underlying insurance and
“ ‘any other valid and collectible insurance.’ ” (Id. at pp. 1094–1095.) The insured physician was
also covered under a primary policy issued by Mutual Insurance Company of Arizona (MICA).
Both the MICA policy and the second RRG layer contained “other insurance” clauses.


The Ninth Circuit Court of Appeals first acknowledged the distinction between excess and primary
coverage, noting that they serve different purposes. The court also recognized that categorizing
insurance policies is accomplished “with reference to the ‘overall insuring scheme,’ ” and that
this task “can be muddied by the inclusion of an ‘other insurance’ clause in an otherwise primary
policy.” (AMHS, supra, 258 F.3d. at p. 1093.) The court went on to **595  hold, however, that
RRG's first and second excess layers were “equal-level insurers” with the MICA primary policy
and must therefore contribute to the negligence judgment against the physician. (Id. at p. 1100.)
In the court's view, these two RRG policies were not “true excess” and therefore attached upon
exhaustion of the underlying Samaritan policy limits. 4


4 The third layer was not required to contribute because it applied to losses in excess of a
specified amount, which had not been reached. (Id. at p. 1099–1100.)


*513  AMHS is not applicable here. First, the holding appears to depend on the characterization of
RRG as a “specific excess” rather than a “true excess” insurer. The court explained the term “true
excess” under Arizona law as insurance that has established a rate “ ‘after giving due consideration
to known existing and underlying ... primary policies.’ [Citation.]” (AMHS, supra, 258 F.3d at p.
1093.) RRG, the court observed, had determined its rates based in part on known existing coverage,
which did not include that of MICA. (Id. at p. 1096.) Having no awareness of the MICA primary
policy, RRG did not set its rates based on the existence of the MICA coverage. Accordingly, the
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first two RRG excess layers were said to “attach immediately upon the exhaustion of the underlying
Samaritan policy.” (Id. 258 F.3d at p. 1097.)


In this case, however, the RLI policy was expressly made excess to all underlying insurance,
whether scheduled (specifically named) or unscheduled. We do not find it significant, as did
the AMHS court, that RLI was unaware of all the coverage possessed by its insured when it set
its rate. Carmel was only an additional insured in the underlying Acceptance policy. RLI was
insuring a subcontractor that could have been expected to do business with any number of different
contractors; consequently, the identity of the additional insureds changed with each new contract.
Unlike RRG, RLI could not have “avoided the present dispute by ascertaining the total level of
existing primary coverage prior to issuing its policy.” (AMHS, supra, at p. 1098.)


Secondly, the AMHS court's proration between excess and primary insurers does not appear to be
consistent with California's approach to equitable contribution. If the case had arisen in this state,
the court would have required exhaustion of the MICA policy limits before contribution from the
second layer of RRG excess coverage, because “[t]he presence of an ‘other insurance’ provision in
a primary policy does not transform that primary policy into an excess policy vis-a-vis a secondary
carrier with excess coverage.” (North River Ins. Co. v. American Home Assurance Co. (1989)
210 Cal.App.3d 108, 113, 257 Cal.Rptr. 129.) Although the majority in AMHS recited this rule, it
nonetheless treated MICA, a primary insurer, as if it were on the same level as RRG, an excess
carrier, based on MICA's “other insurance” clause. (AMHS, supra, 258 F.3d at p. 1100.) Moreover,
the court emphasized that “[t]he risk assumed by the two insurers ... was markedly different,”
a conclusion that should have foreclosed treatment of them as “equal-level insurers.” (Id. at pp.
1097, 1100.)


[8]  [9]  Unlike the AMHS court, we adhere to the basic principle that an “other insurance”
issue can arise only between carriers on the same level of coverage. Thus, for example, umbrella
coverage is generally regarded “ ‘as true excess over and above any type of primary coverage,
excess provisions *514  arising in any manner, or escape clauses.’ ” (Continental Ins. Co.
v. Lexington Ins. Co. (1997) 55 Cal.App.4th 637, 647, 64 Cal.Rptr.2d 116, quoting Ostrager
**596  & Newman, Handbook on Insurance Coverage Disputes (8th ed.) § 11.(2003)[e].) The
inapplicability of secondary coverage until exhaustion of primary limits generally “ ‘holds true
even where there is more underlying primary insurance than contemplated by the terms of the
secondary policy.’ ” (Community Redevelopment Agency v. Aetna Casualty & Surety Co., supra,
50 Cal.App.4th 329, 339, 57 Cal.Rptr.2d 755, quoting Olympic Ins. Co. v. Employers Surplus Lines
Ins. Co. (1981) 126 Cal.App.3d 593, 600, 178 Cal.Rptr. 908, italics omitted.)


But labels are not dispositive; it is the policy language that controls the attachment of coverage.
(20th Century Ins. Co. v. Liberty Mut. Ins. Co. (9th Cir.1992) 965 F.2d 747, 756.) Here, when all
of the relevant provisions are read in context, with each clause lending meaning to the other, it
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is clear from the language of the RLI agreement that it offers a different level of coverage to its
insured than the Fireman's Fund policy. Accordingly, it is unnecessary to resort to proration based
on the competing “other insurance” clauses in the two policies.


Home Ins. Co. v. St. Paul Fire & Marine Ins. Co. (1st Cir.2000) 229 F.3d 56, also cited by
Fireman's Fund, is likewise inapposite. There the issue was whether an “other insurance” clause
of the primary policy and a “prior acts” clause of another primary policy were mutually repugnant,
thus requiring proration. (Id. at p. 59.) This case, as we have concluded, involves two insurers at
different levels. The general rule requiring proration is inapplicable here.


A more comparable case than those on which Fireman's Fund relies is Lumbermens Mut. Cas. Co.
v. Allstate Ins. Co. (1980) 51 N.Y.2d 651, 435 N.Y.S.2d 953, 417 N.E.2d 66 (Lumbermens ). There
four different liability policies were asked to contribute to coverage after an automobile accident:
a primary Allstate policy issued to the corporate owner of the car; an Allstate policy issued to
the driver's mother, providing that the coverage was excess if her son drove a nonowned vehicle;
an “executive” excess policy issued by Allstate to the driver's father; and a “Catastrophe” policy
issued by Lumbermens to a business group to which the corporate owner belonged. (Id. at p. 654,
435 N.Y.S.2d 953, 417 N.E.2d 66.) The high court of New York held that the general rule requiring
proration among multiple policies covering the same risk was inapplicable “because its use would
effectively deny and clearly distort the plain meaning of the terms and the policies of insurance here
involved.” (Id. at p. 655, 435 N.Y.S.2d 953, 417 N.E.2d 66.) The court then examined the terms
of each policy to ascertain the meaning and intent of their respective provisions. Accordingly, the
policy held by the driver's mother was “designed” to be excess to the car owner's primary *515
policy; 5  the father's “executive” policy, on the other hand, “was not just a simple excess policy,
but was designed specifically to provide coverage in excess of that provided by [the mother's]
policy.” 6  (Ibid.) As to the Lumbermens **597  “Catastrophe” policy issued to the corporate
owner, the parties to this contract “did not bargain for a ratable contribution with any of the Allstate
policies.” (Id. at p. 656, 435 N.Y.S.2d 953, 417 N.E.2d 66.) Its coverage had been made expressly
excess to “all other coverage available, including excess coverage.” 7  (Ibid.)


5 The mother's policy insured her son while driving a nonowned automobile, but provided that
“ ‘If there is other insurance ... the insurance with respect to a ... nonowned automobile shall
be excess insurance over any other collectible insurance.’ ” (Id. at p. 654, 435 N.Y.S.2d 953,
417 N.E.2d 66.)


6 The father's “executive” policy provided that Allstate would pay the “ ‘net loss in excess of
insured's retained limit.’ The term ‘retained limit’ was then defined as ‘the sum of applicable
limits of underlying policies listed in Schedule A hereof and the applicable limits of any
other underlying insurance collectible by the insured’.” (Id. at p. 654, 435 N.Y.S.2d 953,
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417 N.E.2d 66.) Schedule A listed the mother's policy. The father's policy also included
an excess “other insurance” clause stating that coverage was excess to other collectible
insurance available to the insured.


7 Lumbermens provided coverage in excess of “ ‘any other valid and collectible insurance
available to the insured, whether such other insurance is stated to be primary, contributing,
excess or contingent.’ ” (Id. at p. 655.)


As in Lumbermens, application of proration to Fireman's Fund and RLI here would be to ignore
or distort the meaning and intent of the coverage terms. As the New York court later explained,
“The rule to be distilled from these cases is that an insurance policy [that] purports to be excess
coverage but contemplates contribution with other excess policies or does not by the language
used negate that possibility must contribute ratably with a similar policy, but must be exhausted
before a policy [that] expressly negates contribution with other carriers, or otherwise manifests
that it is intended to be excess over other excess policies.” (State Farm Fire and Casualty Co. v.
LiMauro (1985) 65 N.Y.2d 369, 375–376, 492 N.Y.S.2d 534, 482 N.E.2d 13, 18; see also Allstate
Ins. Co. v. Employers' Liability Assur. Corp. (5th Cir.1971) 445 F.2d 1278, 1283 [priority among
insurers resolved by analyzing language of each policy to determine “intention of each contract
within the design of a consistent overall insuring scheme”].)


The Fourth District, Division Two, reinforced the importance of looking first to contractual
language in the recent case of Travelers Cas. & Surety Co. v. Transcontinental Ins. Co. (2004)
122 Cal.App.4th 949, 19 Cal.Rptr.3d 272. There an insurer, Federal Insurance Company (Federal),
provided two types of excess coverage to its insured contractor. Addressing Coverage A, the
court held that the contract language plainly obligated Federal to defend the insured when the
listed “underlying insurance” was exhausted. (Id. at p. 956, 19 Cal.Rptr.3d 272.) Supporting this
conclusion was the court's comparison of Coverage *516  A with Coverage B: Whereas Coverage
A did not condition a defense upon exhaustion of other insurance, Coverage B required a defense
only when a plaintiff sought damages “to which no underlying insurance or other insurance
applies.” 8  (Id. at p. 956, 19 Cal.Rptr.3d 272.)


8 The indemnity provision in Coverage B (described in the policy as “Umbrella Liability
Insurance”) obligated Federal to pay “ ‘damages the insured becomes legally obligated to
pay’ ... in excess of a certain limit or the amount payable by ‘other insurance, whichever
is greater.’ ” (Id. at p. 952, 19 Cal.Rptr.3d 272.)


Noteworthy in Travelers was Federal's argument that its “other insurance” clause was a condition
precedent to the existence of coverage and thus to its duty to defend. The court rejected Federal's
argument. Not only was the “other insurance” clause irrelevant to the defense obligation, but it
was located in the “Conditions” section, which set forth the “rights, obligations, and interpretive
aids ‘applicable to’ coverage under the policy rather than conditions that must be fulfilled prior
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to the existence of coverage.” (Travelers Cas. & Surety v. Transcontinental Ins. Co., supra, 122
Cal.App.4th at p. 957, 19 Cal.Rptr.3d 272.) The “other insurance” clause itself was “a condition
to payment of claims when coverage **598  exist[ed], but [did] not constitute a condition to
coverage or Federal's duty to defend.” (Id. at p. 956, 19 Cal.Rptr.3d 272.) Federal's reliance on the
“other insurance” clause was also misplaced because it was “contrary to the rule that insurance
provisions that take away or limit coverage must be conspicuous, plain, and clear.” (Id. at p. 958,
19 Cal.Rptr.3d 272.)


Although the Travelers decision pertained to the broader duty to defend rather than the duty
to indemnify, the appellate court's emphasis on an examination of policy language, particularly
the basic insuring agreement, is likewise appropriate here. Like Coverage A in Travelers,
section 1 of the Fireman's Fund policy obligated Fireman's Fund to provide coverage when a
specific underlying policy, that of Reliance, was exhausted. RLI's policy, on the other hand,
was more akin to Federal's Coverage B by expressly conditioning the insurer's obligation on the
exhaustion of not only the Acceptance limits but also those of “any insurance policies available
to any insured (whether primary, excess, excess-contingent, or otherwise).” (Compare Community
Redevelopment Agency v. Aetna Casualty & Surety Co., supra, 50 Cal.App.4th at pp. 335, 338 &
fn. 6, 57 Cal.Rptr.2d 755 [policy language expressly conditioned defense obligation on absence
of other insurance providing defense].)


[10]  In summary, the overall intent and purpose of the two policies at issue here can be discerned
from their respective insuring terms read in context and in light of the entire policy in which they
appear. Fireman's Fund provided coverage specifically excess to the underlying primary policy,
whereas RLI was liable for claims in excess of any other insurance. Because *517  the two policies
did not operate at the same level of coverage, it was irrelevant that they both contained excess-
only “other insurance” clauses. As the Fireman's Fund policy limit was not exceeded by the Vargas
settlement, RLI had no duty to contribute to the indemnification of Carmel.


Disposition


The judgment against RLI is reversed. RLI is entitled to its costs on appeal.


WE CONCUR: BAMATTRE–MANOUKIAN and McADAMS, JJ.


All Citations


126 Cal.App.4th 502, 24 Cal.Rptr.3d 588, 05 Cal. Daily Op. Serv. 1100, 2005 Daily Journal D.A.R.
1487
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75 Cal.App.4th 739, 89 Cal.Rptr.2d 415, 99 Cal. Daily
Op. Serv. 8291, 1999 Daily Journal D.A.R. 10,547


COMMERCE & INDUSTRY INSURANCE COMPANY, Plaintiff and Appellant,
v.


CHUBB CUSTOM INSURANCE COMPANY, Defendant and Respondent.


No. A082611.
Court of Appeal, First District, Division 4, California.


Oct. 7, 1999.


SUMMARY


In a declaratory relief action by an insurer that paid a fire loss on a warehouse, against another
insurer for contribution and equitable indemnity, the trial court granted summary judgment for
defendant, finding that plaintiff and defendant were not insurers of the same loss. A city had leased
the property to plaintiff's insured, which sold it to, and leased it back from, defendant's insured.
Both policies had other-insurance provisions, which attempted to limit the insurer's liability to the
extent that other insurance covers the same risk. (Superior Court of the City and County of San
Francisco, No. 985368, David A. Garcia, Judge.)


The Court of Appeal reversed and remanded with directions to enter judgment for plaintiff. The
court held that the trial court erred in finding that plaintiff and defendant were not insurers of
the same loss. Defendant's policy was for commercial property insurance, expressly listed the
warehouse as covered property, and insured against physical loss or damage caused by specified
causes, including fire. The policy thus met the definition of primary coverage. The court further
held that under the circumstances where the policies' language was of little assistance, plaintiff
was equitably entitled to the pro rata allocation it requested. It was plaintiff who stood by the
insured from the start, never tried to disclaim responsibility, and only after its duty to its insured
was satisfied tried to recover from defendant, and even then the amount of contribution it sought
was not excessive. (Opinion by Poché, Acting P. J., with Reardon and Sepulveda, JJ., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Insurance Contracts and Coverage § 9--Double Insurance-- Determination of Primary Insurer--
Same Loss.
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In a declaratory *740  relief action by an insurer that paid a fire loss on a warehouse, against
another insurer for contribution and equitable indemnity, the trial court erred in finding that
plaintiff and defendant were not insurers of the same loss. A city had leased the property to
plaintiff's insured, which sold it to, and leased it back from, defendant's insured. Both policies
had other-insurance provisions, which attempted to limit the insurer's liability to the extent that
other insurance covers the same risk. Defendant's policy was for commercial property insurance,
expressly listed the warehouse as covered property, and insured against physical loss or damage
caused by specified causes, including fire. The policy thus met the definition of primary coverage-
the insurer's liability arises immediately upon occurrence of a covered loss-and it failed to display
the indicia of a true excess or umbrella policy. The fact that the policies had different insureds was
immaterial, since neither policy listed the city as a named insured, yet there was no dispute that
the city, as the owner of the warehouse, would be the ultimate beneficiary of the insurance that the
master lease required be maintained. Extrinsic evidence concerning defendant's and its insured's
intent could not alter clear and explicit contract provisions.


(2)
Insurance Contracts and Coverage § 9--Double Insurance--Other Insurance--Categories:Words,
Phrases, and Maxims--Other Insurance.
Insurance policies commonly include other-insurance provisions which attempt to limit the
insurer's liability to the extent that other insurance covers the same risk. One subcategory is known
as pro rata provisions, which look to limit the insurer's liability to the total proportion that its policy
limits bear to the total coverage available to the insured. There is another subcategory known as
excess-only clauses, which require the exhaustion of other insurance; in effect, this insurer does
not provide primary coverage but only acts as an excess insurer. A final subcategory of escape
clauses extinguishes the insurer's liability if the loss is covered by other insurance.


(3)
Insurance Contracts and Coverage § 119--Apportionment--Excess Insurance Clauses--Escape
Clauses.
Other-insurance provisions, which attempt to limit the insurer's liability to the extent that other
insurance covers the same risk, are called escape clauses, because they permit an insurer to make
a seemingly ironclad guarantee of coverage, only to withdraw that coverage (and thus escape
liability) in the presence of other insurance. When excess-only clauses are found in primary
liability policies, they are treated the same way as escape clauses. Because these types of provisions
are disfavored, courts have *741  developed a method of overriding them-when two or more
applicable policies contain such clauses, both liability and the costs of defense should ordinarily
be prorated according to the amount of coverage afforded. The reason for this rule is that the
conflicting provisions are deemed essentially irreconcilable; if given effect competing clauses
would strand an insured between insurers disclaiming coverage. A predicate for prorating policies
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with conflicting other-insurance provisions is that the policies operate on the same level of
coverage, that is, two or more policies apply to the same damage or loss suffered by the same party.
Thus, an other-insurance dispute cannot arise between excess and primary insurers.


[See Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 1997) ¶ 8:10 et
seq.]


(4)
Insurance Contracts and Coverage § 119--Apportionment--Excess Insurance Clauses--Conflicting
Other-insurance Provisions--Application of Equitable Principles.
In a declaratory relief action by a primary insurer that paid a fire loss on a warehouse, against
another insurer for contribution and equitable indemnity, the trial court erred in finding that
plaintiff was not entitled to contribution from defendant. Both policies contained other-insurance
provisions. Plaintiff's provision was in plain effect an excess only clause, while defendant's
provisions were a hybrid pro rata/escape clause. If plaintiff's provision was given literal effect,
defendant would be the primary insurer up to its policy limit, and plaintiff would provide excess
coverage for the remaining loss. However, defendant's contingent-coverage clause, if given a literal
reading, would have allowed it to escape from any liability because there was other coverage in
the form of plaintiff's policy, and that coverage was sufficient to pay for the entire loss. Since the
policies' language was of little assistance, plaintiff was equitably entitled to the pro rata allocation
it requested. It was plaintiff who stood by the insured from the start, never tried to disclaim
responsibility, and only after its duty to its insured was satisfied tried to recover from defendant,
and even then the amount of contribution it sought was not excessive. The reciprocal rights and
duties of several insurers who have covered the same event do not arise out of contract, for their
agreements are not with each other. Their respective obligations flow from equitable principles
designed to accomplish ultimate justice in the bearing of a specific burden. As these principles
do not stem from *742  agreement between the insurers, their application is not controlled by the
language of their contracts with the respective policyholders.


[See 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, §§ 167-174; Croskey et al., Cal.
Practice Guide: Insurance Litigation (The Rutter Group 1997) ¶¶ 9:7-9:15.]


COUNSEL
Burnham & Brown, James L. Wraith, Michael K. Johnson and Matthew G. Dudley for Plaintiff
and Appellant.
Crosby, Heafey, Roach & May, Peter W. Davis, Joseph P. Mascovich; Newton, Kastner & Remmel,
Stephen L. Newton and Lenell Topol McCallum for Defendant and Respondent.
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POCHÉ, Acting P. J.


On March 21, 1996, fire destroyed a New Orleans warehouse causing millions of dollars of
damage. The sums involved are large but the issue here is simple—whether that loss is to be borne
by one insurer or allocated between two insurers whose policies have competing “other insurance”
provisions. We hold that the amount of loss must be prorated between the insurers.


Background
New Orleans municipal authorities leased a plot of unimproved land to West Coast Liquidators,
Inc. (West Coast). Sometime after West Coast built the warehouse and went into possession, it sold
and assigned all of its “right, title and interest” under the master lease with the municipal authorities
to TriNet Corporate Realty Trust, Inc. (TriNet). Simultaneously TriNet leased the premises back
to West Coast. At the time of the fire West Coast was covered by a policy of insurance issued by
Commerce & Industry Insurance Company (Commerce), while TriNet had a policy from Chubb
Custom Insurance Company (Chubb). On behalf of West Coast, Commerce paid $57.5 million to
the municipal authorities.


The Commerce policy included a liability limit of $60 million and was effective for the year
commencing October 1, 1995. The policy included this provision: “Other Insurance—The
Company shall not be liable for loss, *743  if, at the time of loss there is any other insurance which
would attach if this insurance had not been effected, except that this insurance shall apply only as
excess and in no event as contributing insurance, and then only after all other insurance has been
exhausted in the payment of ... [a covered] loss.”


The Chubb policy had a maximum liability limit of $41,215,000 for the warehouse property for the
calendar year 1996. It included a similar provision: “Other Insurance—If you have other insurance
against a loss covered by this policy, we shall not be liable for a greater proportion of the loss than
the applicable Limit of Insurance under this policy bears to the total applicable Limit of Insurance
of all insurance against the loss.” The policy also had this provision: “Contingent Coverage—
This insurance covers only in the absence of any other collectible insurance. At the time of loss,
if there is any other insurance covering the property insured hereunder which in the absence of
this insurance would cover the loss or damage hereunder covered, then the company shall not be
liable.”


The master lease with the New Orleans municipal authorities obligated West Coast to maintain a
policy of property insurance. It also provided that the leasehold interest could be assigned, but the
municipal authorities would have to approve in writing and the assignee would have to “comply
with all terms and conditions of this Lease” and the lessee would still “remain primarily liable for
all of the obligations contained in this Lease.”
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(1a) Taking the position that these provisions made both West Coast and TriNet responsible for
securing insurance for the warehouse and that therefore Chubb was in effect a joint insurer,
Commerce initiated this action for equitable contribution, equitable indemnity, and declaratory
relief. The gist of the complaint was that Chubb had paid nothing when in fact it was equitably
obligated by reason of the respective policies' liability limits to shoulder 40.7 percent of the total
loss, or approximately $23.4 million. Both parties moved for summary judgment. The trial court
granted Chubb's motion and denied that of Commerce. Commerce perfected this timely appeal
from the judgment entered in due course.


Review


I
The policy provisions quoted above straddle three categories. (2) Insurance policies commonly
include “other insurance” provisions which “attempt to limit the insurer's liability to the extent
that other insurance covers the same risk.” ( *744  Croskey et al., Cal. Practice Guide: Insurance
Litigation (The Rutter Group 1997) ¶ 8:10, p. 8-2 rev. #1 1998.) One subcategory is known as
“pro rata” provisions, which look to limit the insurer's liability to “the total proportion that its
policy limits bear to the total coverage available to the insured.” (Id., ¶¶ 8:15 to 8:16, p. 8-4.)
There is another subcategory known as “excess only” clauses, which require the exhaustion of
other insurance; in effect, this insurer does not provide primary coverage but only acts as an excess
insurer. (Id., ¶ 8:19, p. 8-5.) A final subcategory of “escape” clauses extinguishes the insurer's
liability if the loss is covered by other insurance. (Id., ¶ 8:20, p. 8-5; see generally, Olympic Ins.
Co. v. Employers Surplus Lines Ins. Co. (1981) 126 Cal.App.3d 593, 598 [178 Cal.Rptr. 908].)


(1b) The provisions of both policies have an element of the pure escape clause. Beyond this
generality, Commerce's “other insurance” provision starts off sounding like an escape clause but
then declares itself to be an excess only clause; its “in no event as contributing insurance” language
appears to exclude characterization as a pro rata clause. Chubb's provisions are very different. Its
“other insurance” provision is clearly a pro rata clause. 1


1 Hybrid provisions of these sorts are common. (See Continental Casualty Co. v. Pacific
Indemnity Co. (1982) 134 Cal.App.3d 389 [184 Cal.Rptr. 583] [characterizing equivalent
provisions as “composite” clauses]; Peerless Cas. Co. v. Continental Cas. Co. (1956) 144
Cal.App.2d 617 [301 P.2d 602] [“composite” “modified” and “partial escape” clauses].)


(3) “Escape” clauses came to be so named because they permit an insurer to make a seemingly
ironclad guarantee of coverage, only to withdraw that coverage (and thus escape liability) in
the presence of other insurance. (See, e.g., CSE Ins. Group v. Northbrook Property & Casualty
Co. (1994) 23 Cal.App.4th 1839, 1845 [29 Cal.Rptr.2d 120] and decisions cited.) When “excess



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=126CAAPP3D593&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_598&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_598

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=126CAAPP3D593&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_598&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_598

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151159&pubNum=227&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=134CAAPP3D389&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=134CAAPP3D389&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982134342&pubNum=227&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=144CAAPP2D617&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=144CAAPP2D617&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956124444&pubNum=661&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=23CALAPP4TH1839&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1845&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1845

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=23CALAPP4TH1839&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1845&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1845

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994081070&pubNum=3484&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Commerce & Industry Ins. Co. v. Chubb Custom Ins. Co., 75 Cal.App.4th 739 (1999)
89 Cal.Rptr.2d 415, 99 Cal. Daily Op. Serv. 8291, 1999 Daily Journal D.A.R. 10,547


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


only” clauses are found in primary liability policies, they are treated the same way as escape
clauses. (E.g., Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65 Cal.App.4th 1279,
1305 [77 Cal.Rptr.2d 296]; Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., supra, 126
Cal.App.3d 593, 599.) Because these types of provisions are disfavored, courts have developed a
method of overriding them—“When two or more applicable policies contain such clauses, both
liability and the costs of defense should ordinarily be prorated according to the amount of coverage
afforded.” (Argonaut Ins. Co. v. Transport Indem. Co. (1972) 6 Cal.3d 496, 507-508 [99 Cal.Rptr.
617, 492 P.2d 673] [escape clauses]; see Fire Ins. Exchange v. American States Ins. Co. (1995) 39
Cal.App.4th 653, 659 [46 Cal.Rptr.2d 135] [excess only clauses].) The reason for this rule is that
the conflicting provisions are deemed essentially irreconcilable; if given effect *745  competing
clauses would strand an insured between insurers disclaiming coverage in a manner reminiscent
of Alphonse and Gaston. (See Employers Reinsurance Corp. v. Phoenix Ins. Co. (1986) 186
Cal.App.3d 545, 557 [230 Cal.Rptr. 792] [“If we were to give effect to all ... clauses in this
instance, they would cancel each other out and afford the insured no coverage whatsoever. We
would travel full circle with no place to say 'the buck stops here.' ”]; Continental Casualty Co.
v. Pacific Indemnity Co., supra, 134 Cal.App.3d 389, 397.) Courts have found for the pro rata
solution when confronted by a variety of conflicts between differing types of “other insurance”
provisions. (See Croskey et al., Cal. Practice Guide: Insurance Litigation, supra, ¶¶ 8:26 to 8:38,
pp. 8-6 to 8-9; see generally, 8A Appleman on Insurance (rev. ed. 1981) §§ 4906-4910; 16 Couch
on Insurance (2d ed. 1983) §§ 62:30, 62:71-62:83, pp. 460-461, 528-560.)


A predicate for prorating policies with conflicting “other insurance” provisions is that the policies
operate on the same level of coverage, that is to say, two or more policies apply to the same damage
or loss suffered by the same party. (See, e.g., Fireman's Fund Ins. Co. v. Maryland Casualty Co.,
supra, 65 Cal.App.4th 1279, 1304; Pines of La Jolla Homeowners Assn. v. Industrial Indemnity
(1992) 5 Cal.App.4th 714, 723 [7 Cal.Rptr.2d 53].) Put another way, “[a]n 'other insurance' dispute
can only arise between carriers on the same level, it cannot arise between excess and primary
insurers.” (North River Ins. Co. v. American Home Assurance Co. (1989) 210 Cal.App.3d 108,
114 [257 Cal.Rptr. 129].)


II
(1c) This was the approach taken by Chubb to avoid any responsibility for the loss. It sought
summary judgment on the ground that its policy provided “contingent coverage and was not
intended to be primary insurance on the property.” The “contingent coverage” provision of its
policy was not a true “other insurance” clause but merely a modification of “the extent of
coverage” of the policy. To support this construction Chubb submitted declarations by two of
its underwriters and TriNet's insurance manager. The gist of these declarations was that Chubb
and TriNet intended that the Chubb policy was not intended to provide primary coverage but
only “contingent” (i.e., excess) coverage. These materials persuaded the trial court: “The facts
demonstrate that Commerce ... and Chubb are not co-insurers of the same loss. The Court finds
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that the ... [policies] ... have different insureds, different risks, different premiums and are different
types of insurance policies.” *746


We are not persuaded. Such extrinsic evidence as was produced by Chubb may be relevant to
insurer-insured disputes about ambiguous policy language, but it cannot be used to substantiate
unexpressed intention and thereby vary clear and explicit contract provisions. (E.g., Bank of the
West v. Superior Court (1992) 2 Cal.4th 1254, 1264-1265 [10 Cal.Rptr.2d 538, 833 P.2d 545];
Shaw v. Regents of University of California (1997) 58 Cal.App.4th 44, 55 [67 Cal.Rptr.2d 850];
Berman v. Bromberg (1997) 56 Cal.App.4th 936, 948 [65 Cal.Rptr.2d 777]; Pieper v. Commercial
Underwriters Ins. Co. (1997) 59 Cal.App.4th 1008, 1016 [69 Cal.Rptr.2d 551]; see also Signal
Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 369 [165 Cal.Rptr. 799, 612 P.2d 889,
19 A.L.R.4th 75], quoted post.) The policy language here is very clear and inhospitable to the
construction Chubb wishes to engraft upon it.


Chubb's policy was for “Commercial Property Insurance.” It expressly listed the warehouse as
covered property. The named insured was TriNet, which was insured against “physical loss or
damage” caused by specified causes, including fire. The policy thus meets the definition of primary
coverage—the insurer's liability arises immediately upon occurrence of a covered loss (e.g., North
River Ins. Co. v. American Home Assurance Co., supra, 210 Cal.App.3d 108, 112; Olympic
Ins. Co. v. Employers Surplus Lines Ins. Co., supra, 126 Cal.App.3d 593, 599)—and fails to
display the indicia of a true excess or umbrella policy, such as much briefer length or specific
identification of the primary coverage policy or other policy language. (See Croskey et al., Cal.
Practice Guide: Insurance Litigation, supra, ¶¶ 8:75 to 8:83.1, pp. 8-29 to 8-32; Coca Cola Bottling
Co. v. Columbia Casualty Ins. Co. (1992) 11 Cal.App.4th 1176, 1182-1183 [14 Cal.Rptr.2d 643].)
The few scattered references to “contingent property” and the “contingent coverage” provision
quoted above, will not suffice to transmute what is obviously a policy for primary coverage. 2


2 The point can also be made by comparing the Chubb policy with that issued by Commercial.
It too is a “Commercial Property Contract” that covers loss from “all risks” including fire. It
also covers the New Orleans property, although not nearly so explicitly as the Chubb policy.
Both the Commerce and the Chubb policies cover all property of a specific (and different)
named insured.


Chubb's attempt to prove that its policy is merely “contingent” or excess to the Commerce policy
is unavailing. The fact that the policies have different insureds proves nothing. 3  Neither policy
lists as named insureds the New Orleans municipal authorities, yet there can be no dispute that
those *747  authorities, as the owner of the warehouse, would be the ultimate beneficiary of
the insurance the master lease requires to be maintained. (See Alexander v. Security-First Nat.
Bank (1936) 7 Cal.2d 718, 723-724 [62 P.2d 735] [owner would have equitable lien on insurance
proceeds if contractually required insurance payable to other persons]; 6 Miller & Starr, Current
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Law of Cal. Real Estate (2d ed. 1989) Landlord and Tenant, § 18:81, pp. 194, 197.) If TriNet
breached the obligation to obtain insurance it assumed with the assignment of the lease, or if West
Coast breached the same obligation in its lease with TriNet, the municipal authorities would have
had a cause of action. (E.g., Hartman Ranch Co. v. Associated Oil Co. (1937) 10 Cal.2d 232,
244-245 [73 P.2d 1163].) The policies would not insure the municipal authorities' property, but
the distinct interests of West Coast and TriNet that were independently insurable. (E.g., Russell v.
Williams (1962) 58 Cal.2d 487, 490 [24 Cal.Rptr. 859, 374 P.2d 827]; Alexander v. Security-First
Nat. Bank, supra, at pp. 722-723.) As has already been shown, the two policies do cover the same
risk—loss by fire. And the fact that both provide general insurance points to their overlapping
coverage. (See Croskey et al., supra, ¶ 8:14, p. 8-4.) Nor is the matter of different premiums
important, given that setting premiums is a notoriously imprecise and individualized proposition. 4


(See 19 Appleman on Insurance, supra, §§ 10501, 10503; 5 Couch on Insurance (3d ed. 1997)
§§ 69:1-69:3, pp. 69-5 to 69-12.) Accordingly, we cannot sustain the trial court's conclusions that
these “are different types of insurance policies.”


3 Interestingly enough, the West Coast-TriNet purchase agreement obligated to maintain
TriNet as “an additional insured” on the policies West Coast would obtain and maintain
and the West Coast-TriNet lease had a similar provision specifying that the insurance “shall
be for the benefit of [the] Landlord [TriNet] (as an additional insured and loss payee) ....”
Obviously, had TriNet corrected West Coast's noncompliance with these requirements, the
argument Chubb now makes would have considerably less force.


4 To cite just some of the possible variables in this case, Commerce is a New York insurer,
Chubb is incorporated in Delaware, and the two states may have very different methods of
calculating or approving premium rates. In addition, the Commerce policy may be wider
in scope—i.e., with a greater number of named insureds and insured locations—than is the
Chubb policy, which could certainly be pertinent in explaining a premium differential. The
course of dealings between the insurers and their respective insureds may have some bearing
on the premiums charged, but this remains a matter of speculation.


Nor are we impressed by Chubb's argument (made in support of its summary judgment motion
but unmentioned in the order granting that motion) that it is not a primary insurer by virtue of
a provision in the West Coast-TriNet lease requiring West Coast “at its sole cost and expense”
to “obtain and continuously maintain in full force and effect ... 'All-Risk' policies of property
insurance....” Our rejection has two grounds. First, we are construing the policies issued by
Commerce and Chubb and, as previously established, extrinsic evidence such as the West Coast-
TriNet lease agreement cannot constitute proof of intent unexpressed in the policies. Second, the
argument is unpersuasive on its merits. There is nothing in the *748  record which demonstrates
either that TriNet did not assume all of the obligations of West Coast's master lease with the
municipal authorities—including the obligation to maintain insurance—or that the municipal
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authorities released TriNet from that obligation in their written consent to the assignment. 5  (E.g.,
Hartman Ranch Co. v. Associated Oil Co., supra, 10 Cal.2d 232, 244-245; German-American Sav.
Bank v. Gollmer (1909) 155 Cal. 683, 688 [102 P. 932]; 6 Miller & Starr, Current Law of Cal. Real
Estate, supra, § 18:54, p. 113 and decisions cited.) 6


5 All the record does include is an unexecuted “Estoppel Certificate and Agreement” from
the municipal authorities that is attached as an exhibit to the West Coast-TriNet purchase
agreement. This form includes a recital that the municipal authorities “hereby grant their
consent and approval for, and no other consent or approval ... for (1) the Company [i.e., West
Coast] to transfer its interest in the Master Lease to TriNet, (2) TriNet to lease its interests
to the Company ....”


6 The purchase agreement and the lease executed by West Coast and TriNet each includes a
provision specifying that it would be governed by the law of Louisiana. Neither Commerce
nor Chubb has ever invoked these provisions, meaning any choice of law problem has been
waived. (E.g., Hurtado v. Superior Court (1974) 11 Cal.3d 574, 581 [114 Cal.Rptr. 106, 522
P.2d 666].) Insofar as the purchase agreement and lease are relevant to this litigation, they
shall be judged by California law.


III
(4) Having established that Commerce and Chubb must both be regarded as primary insurers,
we come then to the dispositive issue—how are the conflicting “other insurance” provisions in
the policies to be handled? We start with the actual provisions in the policies. (See Employers
Reinsurance Corp. v. Phoenix Ins. Co., supra, 186 Cal.App.3d 545, 556.)


As previously shown, Commerce's provision is in plain effect an excess only clause, while the
Chubb provisions are a hybrid pro rata/escape clause. If the Commerce provision is given literal
effect, the positions of the parties would be reversed—Chubb would be the primary insurer up to its
policy limit of $41,215,000, and Commerce would provide excess coverage for the remaining loss
of $16,285,000. 7  Chubb's “contingent coverage” clause, if given a literal reading, would allow
Chubb to escape from any liability because there was other coverage in the form of the Commerce
policy, and *749  that coverage was sufficient to pay for the entire loss. On the other hand, that
and the “other insurance” provision hold out the prospect of Chubb acting as excess insurer, but
only for a pro rata amount.


7 There is a line of authority which holds that in a situation with multiple primary coverages
where one policy has an “excess only” clause and another policy with a “pro rata” clause,
the former will be given effect and the latter will be treated as providing primary coverage.
(See Donahue Constr. Co. v. Transport Indem. Co. (1970) 7 Cal.App.3d 291, 302-303
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[86 Cal.Rptr. 632] and decisions cited.) Actual application of this principle is, as we
recently noted, subject to the proviso that “the rights of the policyholder are not adversely
affected.” (Fireman's Fund Ins. Co. v. Maryland Casualty Co., supra, 65 Cal.App.4th 1279,
1294, fn. 4.) Although the proviso is clearly satisfied here, Commerce has not chosen to
invoke the principle. We are awarding Commerce exactly what it asked for in its complaint
—“judgment against defendant Chubb Custom Insurance Company for the amount of
$23,404,500.00 pursuant to the doctrine [] of equitable contribution ....”


If the policies' language is of little assistance, it is helpful to understand the broader context. “ 'The
reciprocal rights and duties of several insurers who have covered the same event do not arise out
of contract, for their agreements are not with each other .... Their respective obligations flow from
equitable principles designed to accomplish ultimate justice in the bearing of a specific burden. As
these principles do not stem from agreement between the insurers their application is not controlled
by the language of their contracts with the respective policy holders.' ” (Signal Companies, Inc. v.
Harbor Ins. Co., supra, 27 Cal.3d 359, 369.) The original source of this quote noted that equity
“overrides the terms of the insurance policies.” (Amer. Auto. Ins. Co. v. Seaboard Surety Co. (1957)
155 Cal.App.2d 192, 197 [318 P.2d 84].)


The precedents in this area, as this court recently observed in Fireman's Fund Ins. Co. v. Maryland
Casualty Co., supra, 65 Cal.App.4th 1279, 1305, are numerous and not easily harmonized. The
task of harmonization is aided by the spadework already performed by the author of a leading
treatise. This commentator demonstrates that there is authority that an excess only clause will
prevail over either a pro rata clause or an escape clause—in either case the excess only policy will
not be viewed as providing primary coverage—but the recent trend is to prorate the loss between
the carriers. (Croskey et al., Cal. Practice Guide: Insurance Litigation, supra, ¶¶ 8:27-8:29, pp. 8-6-
8-7; see the decisions compiled in Fireman's Fund Ins. Co. v. Maryland Casualty Co., supra, at pp.
1305-1306; CSE Ins. Group v. Northbrook Property & Casualty Co., supra, 23 Cal.App.4th 1839,
1843-1844; and Employers Reinsurance Corp. v. Mission Equities Corp. (1977) 74 Cal.App.3d
826, 831 [141 Cal.Rptr. 727]; see also fn. 7, ante.)


Commerce is entitled to the pro rata allocation it requested. Not only is that the approach endorsed
by this court just last year in Fireman's Fund, 8  it also strikes us as the result that will most
accurately reflect the equities. It was Commerce who stood by the insured from the start. It never
tried to disclaim responsibility. Only after its duty to its insured was satisfied did Commerce try
to recover from Chubb, and even then the amount of contribution it sought was not excessive.
(See fn. 7, ante.) Finally, we detect a note *750  of legislative preference for prorating this loss.
(See Ins. Code, § 591 [“In case of double insurance .... [¶] (a) In fire insurance, each insurer shall
contribute ratably ....”].)



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970111613&pubNum=227&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=65CALAPP4TH1279&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1294

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=65CALAPP4TH1279&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1294

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=27CALIF3D359&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_369&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_369

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=27CALIF3D359&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_369&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_369

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=155CAAPP2D192&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_197

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=155CAAPP2D192&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_197

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120209&pubNum=661&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=65CALAPP4TH1279&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1305

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=65CALAPP4TH1279&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1305

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0417046433&pubNum=0108109&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0417046443&pubNum=0108109&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=65CALAPP4TH1279&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1305

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=65CALAPP4TH1279&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1305

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=23CALAPP4TH1839&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1843&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1843

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=23CALAPP4TH1839&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_1843&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1843

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=74CAAPP3D826&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_831

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=74CAAPP3D826&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_831

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977122225&pubNum=227&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS591&originatingDoc=Ied68120ffab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Commerce & Industry Ins. Co. v. Chubb Custom Ins. Co., 75 Cal.App.4th 739 (1999)
89 Cal.Rptr.2d 415, 99 Cal. Daily Op. Serv. 8291, 1999 Daily Journal D.A.R. 10,547


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


8 And followed by the recent decision in American Continental Ins. Co. v. American Casualty
Co. (1999) 73 Cal.App.4th 508 [86 Cal.Rptr.2d 560], which dealt with a similar “excess
only” versus “pro rata” clash of policy provisions.


The summary judgment is reversed and the cause is remanded to the trial court with directions to
enter judgment for Commerce in the amount of $23,404,500. The parties shall bear their respective
costs of appeal.


Reardon, J., and Sepulveda, J., concurred.
A petition for a rehearing was denied November 4, 1999, and respondent's petition for review by
the Supreme Court was denied February 2, 2000. *751


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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50 Cal.App.4th 329, 57 Cal.Rptr.2d 755, 96 Cal.
Daily Op. Serv. 7934, 96 Daily Journal D.A.R. 13,145


COMMUNITY REDEVELOPMENT AGENCY OF THE
CITY OF LOS ANGELES, Plaintiff and Respondent,


v.
AETNA CASUALTY AND SURETY COMPANY et al.,


Defendants and Respondents; UNITED PACIFIC INSURANCE
COMPANY, Defendant, Cross-complainant and Appellant;


SCOTTSDALE INSURANCE COMPANY, Cross-defendant
and Respondent. COMMUNITY REDEVELOPMENT


AGENCY OF THE CITY OF LOS ANGELES, Plaintiff,
v.


GRANITE STATE INSURANCE COMPANY, Defendant.
TOKYO MARINE AND FIRE INSURANCE COMPANY, Plaintiff,


v.
AETNA CASUALTY AND SURETY COMPANY, Defendant.


No. B077182.
Court of Appeal, Second District, Division 3, California.


Oct 29, 1996.


SUMMARY


In an insurer's cross-action against another insurer, relating to a multiparty, complex construction
defect case, the trial court entered a declaratory judgment in favor of cross-defendant, finding that
cross-defendant, as an excess insurer, had no duty to defend the common insureds and therefore had
no obligation to contribute to the defense costs that cross-complainant had expended in providing
that defense. The litigation arose from defective grading and filling in a redevelopment project and
involved numerous lawsuits against a number of insured parties. The trial court concluded that all
the actions involved a continuing loss. In this action, cross-complainant, who had not exhausted its
policy limits, sought declaratory relief and equitable contribution. Cross-complainant and a third
insurer provided the insureds primary coverage, and cross-defendant provided excess coverage
expressly to the third insurer. The third insurer exhausted its policy limits in settling suits against
the insureds. Cross-complainant alleged that cross-defendant had a duty to “drop down” and take
the third insurer's place. (Superior Court of Los Angeles County, Nos. C640764, C664726 and
C680494, Ronald E. Cappai, Judge.) *330
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The Court of Appeal affirmed. It held that cross-defendant had no duty to provide any defense.
Under the horizontal exhaustion rule, an excess insurer does not cover a loss, nor does any duty
to defend arise, until all of the primary insurance has been exhausted. In continuous loss cases, all
primary insurers are underlying insurers to excess policies, with a duty to defend the insureds, in
the absence of a provision in the excess policy specifically describing and limiting the underlying
insurance. In other words, an excess insurer can require in its policy that all primary insurance
be exhausted. Cross-defendant's policy unambiguously stated that it was in excess of “any other
underlying insurance.” This language included all available primary insurance, not just expressly
mentioned policies. Thus, since not all primary insurance policies had been exhausted, cross-
defendant's duty to defend was never triggered. (Opinion by Croskey, J., with Klein, P. J., and
Kitching, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d)
Insurance Contracts and Coverage § 107.2-- Insurer's Duty to Defend--Excess Insurer--Horizontal
Exhaustion Rule-- Continuing Loss case--Duty to “Drop Down” and Provide Defense Before
Exhaustion of All Primary Coverage.
In a primary insurer's cross-action for declaratory relief against an excess insurer, relating to
a multiparty, complex construction defect case that involved a continuing loss, the trial court
properly entered judgment in favor of cross-defendant. Cross-complainant had not exhausted its
policy limits, and although another primary insurer had exhausted its policy limit, cross-defendant
had no duty to “drop down” and take that primary insurer's place. Cross-complainant and the other
insurer provided the insureds primary coverage, and cross-defendant provided excess coverage
expressly to the other insurer. Under the horizontal exhaustion rule, an excess insurer does not
cover a loss, nor does any duty to defend arise, until all of the primary insurance has been
exhausted. In continuous loss cases, all primary insurers are underlying insurers to excess policies,
with a duty to defend the insureds, in the absence of a provision in the excess policy specifically
describing and limiting the underlying insurance. In other words, an excess insurer can require
in its policy that all primary insurance be exhausted. Cross-defendant's policy unambiguously
stated that it was in excess of “any other underlying *331  insurance.” This language included
all available primary insurance, not just expressly mentioned policies. Thus, since not all primary
insurance policies had been exhausted, cross-defendant's duty to defend was never triggered.


[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1138.]


(2)
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Insurance Contracts and Coverage § 44--Coverage of Contracts--Primary and Excess Coverage.
There are two levels of insurance coverage-primary and excess. Primary insurance is coverage
under which liability attaches to the loss immediately upon the happening of the occurrence.
Liability under an excess policy attaches only after all primary coverage has been exhausted.
Unless the excess policy provides otherwise, an excess insurer has no obligation to provide a
defense to its insured before the primary coverage is exhausted.


(3)
Insurance Contracts and Coverage § 17--Interpretation of Contracts-- Clear Language.
If the meaning that a layperson would ascribe to the language of a contract of insurance is clear
and unambiguous, a court will apply that meaning.


(4)
Insurance Contracts and Coverage § 107.2--Liability of Insurer--Duty to Defend--Excess
Coverage.
An excess or secondary insurance policy does not cover a loss, nor does any duty to defend the
insured arise, until all of the primary insurance has been exhausted. This principle holds true even
where there is more underlying primary insurance than contemplated by the terms of the secondary
policy.


(5)
Insurance Contracts and Coverage § 107.2--Liability of Insurer--Duty to Defend--Excess
Coverage--Horizontal and Vertical Exhaustion:Words, Phrases, and Maxims--Horizontal
Exhaustion--Vertical Exhaustion.
The California general rule that all primary insurance must be exhausted before a secondary insurer
will have exposure favors and results in what is called “horizontal exhaustion.” This is contrasted
with “vertical exhaustion” where coverage attaches under an excess policy when the limits of
a specifically scheduled underlying policy is exhausted and the language of the excess policy
provides that it shall be excess only to that specific underlying policy. *332


COUNSEL
Wasserman, Comden & Casselman, David B. Casselman and Glenn A. Brown, Jr., for Defendant,
Cross-complainant and Appellant.
Cooksey, Howard, Martin & Toolen, Phil Woog and Thomas Zimmerman for Cross-defendant and
Respondent.
No appearance for Plaintiff and Respondent.
No appearance for Defendants and Respondents.
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CROSKEY, J.


In this action, which appears to be the final part of a major and complex construction defect case,
we are called upon to construe the provisions of an excess liability policy which calls for the
application of the horizontal exhaustion rule. The precise question presented is whether an excess
insurer, under policy provisions such as those presented here, has any obligation, in a continuing
loss case, to “drop down” and provide a defense to a common insured before the liability limits
of all primary insurers on the risk have been exhausted. Consistent with the horizontal exhaustion
rule, we answer this question in the negative. We therefore affirm the judgment.


The appellant, United Pacific Insurance Company (United), seeks reversal of the trial court's
declaratory judgment in favor of the respondent, Scottsdale Insurance Company (Scottsdale), in
which the court held that Scottsdale, an excess insurer, had no duty to defend the common insureds
and therefore had no obligation to contribute to the very substantial defense costs which United
had expended in providing that defense. 1  *333


1 This summary grossly oversimplifies the complicated legal proceedings which led to the
judgment which is the subject of this appeal. However, it is sufficient for our purposes.
The original litigation involved 27 separate lawsuits brought against a number of insureds
to recover damages caused by serious construction defects on a number of high-density
condominium and townhouse projects. After extensive litigation, a final global settlement
was reached on December 14, 1990. Then, the instant litigation, consisting of three
consolidated actions, began among the several insureds and their multiple insurers. One of
the claims asserted in those proceedings was a cross-complaint by United against Scottsdale
for declaratory relief and equitable contribution. After a lengthy bench trial, a judgment on
all of the competing claims was issued. All such claims were then resolved in postjudgment
agreements except for the last remaining dispute now before us.


Factual and Procedural Background 2


In the mid-1970's, developers, including the Community Redevelopment Agency of the City of
Los Angeles (CRA), embarked upon a major redevelopment project for the Monterey Hills area of
Los Angeles. The redevelopment area initially consisted of three hilly masses with slopes ranging
from moderate to steep. The CRA undertook to determine the feasibility of developing the site
for residential use. Under the plan adopted, the CRA was responsible for constructing public
improvements, including, among other things, the cut, fill compaction, grading, installation of
drainage devices, subdrainage systems and preparation of building pads. The improved parcels
were then to be sold by CRA to a redeveloper for construction of lowand moderate-income housing
units.
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2 There is no dispute as to the relevant facts; indeed, there were the subject of a written
stipulation executed by the parties and filed with the court on February 26, 1992. We recite
the facts as reflected in that stipulation and in the unchallenged findings of the trial court in
order to provide context for the issue presented to us which is strictly one of law.


As part of the redevelopment, two major fills were created: Pullman Canyon and Lomitas
Canyon. In some instances these fills were over 100 feet in depth. Commencing in the late
1970's and continuing until early 1984, the Carley Capital Group, J.D. Carley and/or Carley
Pacific (collectively, Carley), as the redevelopers and general contractors, along with numerous
subcontractors, designed and constructed a number of condominium, townhouse and apartment
complexes in the redevelopment area. In early 1984, California Coast Development Group, Inc.
(Cal Coast) succeeded to certain of the interests of J.D. Carley and Carley Pacific and engaged
in the construction of two additional complexes. The construction of most of the complexes had
been completed by September of 1983.


Prior to the construction of any structures in the redevelopment area, mass grading and filling
was accomplished. The trial court found that this work was improperly done and concluded that
the Lomitas and Pullman Canyon fills and the building pads were defective and damaged for the
following reasons: (a) large quantities of colluvial material (unsuitable soil) were left at the bottom
of said fills; (b) the fill was inadequately compacted; (c) portions of the subdrain system collapsed;
(d) excessive moisture was retained in said fills; and (e) other improper materials were contained
in said fills, (e.g., boulders, wood fragments, roots and other organic materials).


Based on these findings, the trial court concluded that the fills and the earthen pads, which were
placed totally or partially on such fills, were defectively designed, engineered, constructed and
inspected. Such defects *334  caused and, as of the date of trial, were continuing to cause the fills
and pads to settle, which in turn resulted in continuing damages to the structures and improvements
located thereon. The fills and building pads were initially damaged during the grading and
construction process because the fills experienced an immediate excessive subsidence. To be more
precise, the trial court concluded that the excessive settlement or subsidence commenced upon
completion of the Lomitas Canyon and Pullman Canyon fills in April 1977 and has continued to
the present day.


From this, the trial court drew the further conclusion that the damage to the fills and building
pads, including the resulting damage to structures and improvements, was a continuing loss or
damage that was generic to all of the complexes that were totally or partially constructed over
said fills. Therefore, the court concluded, every cause of action alleged in the underlying actions
which claimed excessive subsidence, damage to structures and improvements, damage to the fills
or damage to the building pads located at the redevelopment area, potentially referred to this
continuing loss or damage.
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United had issued two successive comprehensive general liability (CGL) policies to Carley for the
periods May 31, 1982, to May 31, 1983, and May 31, 1983, to May 31, 1984. A third policy was
issued to Carley and Cal Coast for the period May 31, 1984, to May 31, 1985. Each of these United
policies was primary insurance and was in the face amount of $1 million. There is no dispute
that these policies provided coverage for the property damage claims asserted against Carley and
Cal Coast in the underlying actions which were ultimately brought by the several homeowner
associations and individuals who sued to recover for the extensive damages and losses sustained
to their homes as a result of the above described subsidence.


In addition, Cal Coast had purchased another primary CGL policy with coverage for $1 million
from State Farm Fire and Casualty Insurance Company (State Farm). The effective dates of
coverage for this policy were June 15, 1985, to June 15, 1986. Finally, Cal Coast also purchased
a $5 million umbrella policy from Scottsdale which was specifically (but not exclusively) excess
to the State Farm policy. Scottsdale's policy was effective from July 19, 1985, through June 14,
1986. It not only covered Cal Coast, but also Carley and the CRA.


The relevant provisions of the Scottsdale policy 3  are as follows:


3 The single dispute in this case, whether Scottsdale had any duty to provide a defense to any
of the insureds, will be resolved by a construction and application of this policy language.


“Defense, Settlement and Supplementary Payments *335


“The company shall have the right and duty to defend any suit against the Insured seeking damages
which are payable under the above insuring Agreement, even if any of the allegations of the suit
are groundless, false, or fraudulent, provided, however, that no other insurance affording a defense
or indemnity against such a suit is available to the Insured


. . . . . . . . . . .
“Underlying Limit—Retained Limit


“The Company shall be liable only for the Ultimate Net Loss in excess of the greater of the
Insured's: (A) Underlying Limit—An amount equal to the Limits of Liability indicated beside
the underlying insurance listed in the Schedule of Underlying Insurance (Schedule A), 4  plus the
applicable limits of any other underlying insurance collectible by the Insured;


4 Schedule A listed State Farm's $1 million policy as the underlying insurance.


. . . . . . . . . . .
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“Limits of Liability


“... In the event of reduction or exhaustion of the aggregate limits of liability under said
underlying insurance by reason of the payment of damages for Personal Injury, Property Damage
or Advertising Liability, which occur during each policy period, this policy, subject to the above
limitations, shall:


“(A) in the event of reduction pay in excess of the reduced underlying limits, or


“(B) in the event of exhaustion continue in force as underlying insurance subject to all the terms
and conditions of such underlying insurances.


. . . . . . . . . . .
“Other Insurance: The insurance afforded by this policy shall be excess insurance over any other
valid and collectible insurance available to the Insured, whether or not described in the Schedule
of Underlying Insurance ....


“Endorsement No. 2


“Subsidence Exclusion *336


“It is agreed that this policy shall not apply to any liability for Bodily Injury or Property Damage
caused by the subsidence of land & arising out of or attributable to any operations of the
insured.” (Italics added.)


The extensive damages sustained by a number of individual homeowners and homeowner
associations resulted, subsequent to 1984, in at least 27 separate damage actions (plus one
unwritten and unfiled “claim”) against Carley, Cal Coast and the CRA (as well as a number of
other parties whose interests are not material to the instant matter). Not unexpectedly, a substantial
amount of expensive litigation activity ensued. In February of 1988, State Farm negotiated a
settlement, on behalf of Carley, of all of the claims asserted by the Drake Terrace Homeowner's
Association (representing one of the damaged complexes). State Farm's contribution to this
settlement was $1 million. 5  This exhausted State Farm's policy limits and serves as the basis for
United's argument that Scottsdale had a resulting obligation to immediately drop down and provide
primary coverage in State Farm's place. Such a duty, if it existed, would have included the duty to
defend and the obligation to equitably share the defense expense burden incurred by United.
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5 Scottsdale contributed $500,000 to this settlement for reasons not explained in the record.
We are aware of no contention that its agreement to do so has any impact, one way or the
other, on the question before us.


Apparently, other settlement negotiations were undertaken and ultimately a global resolution of
all of the damage actions and claims was completed by December 14, 1990. It is undisputed that
until that date, United was providing primary coverage including a defense for Carley, Cal Coast
and the CRA.


As already noted, upon the resolution of the underlying damage actions this proceeding was
commenced to settle the disputes existing between the several insureds and their multiple insurers
as to how this very substantial loss, and the extensive defense costs which were incurred, might
be shared. Except for the instant dispute, all of these claims and counterclaims have been resolved
by agreement among the parties following entry of the trial court's judgment.


The trial court held that while it was true that State Farm's payment in 1988 of its $1 million
policy limits did exhaust those limits, Scottsdale nonetheless had no duty to provide a defense
to Carley, Cal Coast or the CRA. As a result, it had no obligation to equitably contribute to the
defense costs which United had incurred. Scottsdale was therefore entitled to judgment on United's
cross-complaint. The court gave three reasons for this *337  conclusion: (1) the insureds were
still receiving primary coverage from United and an excess insurer does not have to drop down
until the exhaustion of all primary insurance on the risk; (2) the insureds had actual knowledge of
the subsidence and the damage it had allegedly caused prior to issuance of the Scottsdale policy;
therefore coverage under Scottsdale's policy was precluded by the “loss in progress” rule (Ins.
Code, §§ 22 & 250); and (3) the subsidence exclusion in Scottsdale's policy precluded coverage.


United asserts that the trial court erred, as a matter of law, on all three points and has filed this
timely appeal.


Contentions
(1a) United argues that the trial court misconstrued the language of Scottsdale's policy and that
Scottsdale had a duty to drop down and contribute to the primary coverage burden as soon as State
Farm's underlying primary policy was exhausted. According to United, Scottsdale's policy was
expressly excess to State Farm's policy; as soon as the latter was exhausted, Scottsdale's duty arose
and the existence of other primary coverage was irrelevant.


United also argues that in view of recent Supreme Court rulings which were handed down after
the trial court's decision, the “loss in progress” rule can have no application in this case. Finally,
United disputes that the subsidence exclusion precludes a defense duty because there were other
“claims” of defective construction of improvements asserted in the underlying damage actions.
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Although ultimately found to be without merit by the trial court (all of the damages suffered by
homeowners were found to be due to subsidence), the allegation of those claims was sufficient to
raise a potential of coverage and therefore a duty to defend.


These latter two arguments may have some merit. However, we do not reach them because we
resolve the first issue in Scottsdale's favor and thus have no need to reach or discuss the other
two issues.


Discussion


1. Scottsdale's Exposure Was Excess to All Primary Insurers
(2) “There are two levels of insurance coverage—primary and excess. Primary insurance is
coverage under which liability 'attach[es] to the loss immediately upon the happening of the
occurrence.' [Citation.] Liability *338  under an excess policy attaches only after all primary
coverage has been exhausted. [Citation.]” (North River Ins. Co. v. American Home Assurance Co.
(1989) 210 Cal.App.3d 108, 112 [257 Cal.Rptr. 129].) As we shall explain, this general statement
is the controlling principle which is dispositive of this case. Unless the provisions of an excess
policy provide otherwise, an excess insurer has no obligation to provide a defense to its insured
before the primary coverage is exhausted. (Hartford Accident & Indemnity Co. v. Superior Court
(1994) 23 Cal.App.4th 1774, 1779-1780 [29 Cal.Rptr.2d 32].)


(1b) There is no dispute that Scottsdale's $5 million coverage was purchased as excess to the $1
million primary policy issued by State Farm. However, the express provisions of the policy further
provide that Scottsdale's liability was also excess to “the applicable limits of any other underlying
insurance collectible by the [insured parties].” (Italics added.) This express description as to the
scope of Scottsdale's excess coverage is entirely consistent with, and is reinforced by, other policy
language dealing with Scottsdale's duty to defend and the impact of “other insurance.” Scottsdale
agreed to defend its insured provided that “no other insurance affording a defense or indemnity
against such a suit is available.” The policy also provided that the insurance afforded by the policy
“shall be excess insurance over any other valid and collectible insurance available to the [insured
parties] whether or not described in the Schedule of Underlying Insurance” (which schedule listed
State Farm's $1 million policy).


This policy language, particularly when read in the context of the entire policy, is certainly
unambiguous. Indeed, it could hardly be more clear. “Insurance policies are contracts and,
therefore, are governed in the first instance by the rules of construction applicable to contracts.
Under statutory rules of contract interpretation, the mutual intention of the parties at the time the
contract is formed governs its interpretation. (Civ. Code, § 1636.) Such intent is to be inferred, if
possible, solely from the written provisions of the contract. (Id., § 1639.) The 'clear and explicit'
meaning of these provisions, interpreted in their 'ordinary and popular sense,' controls judicial
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interpretation unless 'used by the parties in a technical sense, or unless a special meaning is given to
them by usage.' (Id., §§ 1638, 1644.) (3) If the meaning a layperson would ascribe to the language
of a contract of insurance is clear and unambiguous, a court will apply that meaning.” (Montrose
Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 666-667 [42 Cal.Rptr.2d 324, 897 P.2d
1].) ( 1c) Applying these settled rules of policy construction to the language of the Scottsdale
policy, Scottsdale's exposure was excess to all other primary insurance available to Carley, Cal
Coast and *339  the CRA. The trial court found that United was one of several insurers providing
primary coverage for the defense and indemnity of the underlying actions. That finding is not
challenged by United in this appeal.


2. An Excess Insurer Has No Duty to Defend Until
the Underlying Insurance Has Been Exhausted


(4) It is settled under California law that an excess or secondary policy does not cover a loss, nor
does any duty to defend the insured arise, until all of the primary insurance has been exhausted.
(See Iolab Corp. v. Seaboard Sur. Co. (9th Cir. 1994) 15 F.3d 1500, 1504.) The leading California
case on the point is Olympic Ins. Co. v. Employers Surplus Lines Ins. Co. (1981) 126 Cal.App.3d
593 [178 Cal.Rptr. 908]. In that case, as here, the secondary insurance had been written as “specific
excess” to one of two primary policies and provided $2 million in coverage. The primary policy
seconded by that excess policy provided only $20,000 in coverage. The other primary policy
provided $1 million. The underlying wrongful death actions were settled for the sum of $495,000
after a defense expenditure of nearly $143,000. A declaratory relief action was brought in which a
judgment was sought requiring the excess insurer to contribute to both the amount of the settlement
and the defense costs. The court held that since all of the primary insurance had not been exhausted
by the settlement, the excess insurer had no obligation to provide a defense or contribute to the
settlement. It did not matter that the primary policy to which the secondary policy had been
specifically excess had itself been exhausted. “A secondary policy, by its own terms, does not
apply to cover a loss until the underlying primary insurance has been exhausted. This principle
holds true even where there is more underlying primary insurance than contemplated by the terms
of the secondary policy.” (Id., at p. 600, italics added; see also McConnell v. Underwriters at
Lloyds (1961) 56 Cal.2d 637, 646 [16 Cal.Rptr. 362, 365 P.2d 418], disapproved on another point
in Reserve Insurance Co. v. Pisciotta (1982) 30 Cal.3d 800, 814 [180 Cal.Rptr. 628, 640 P.2d 764];
Lamb v. Belt Casualty Co. (1935) 3 Cal.App.2d 624, 633-634 [40 P.2d 311].)


(5) The California general rule that all primary insurance must be exhausted before a secondary
insurer will have exposure favors and results in what is called “horizontal exhaustion.” This is
contrasted with “vertical exhaustion” where coverage attaches under an excess policy when the
limits of a specifically scheduled underlying policy is exhausted and the language *340  of the
excess policy provides that it shall be excess only to that specific underlying policy. 6
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6 If an excess policy states that it is excess over a specifically described policy and will cover
a claim when that specific primary policy is exhausted, such language is sufficiently clear to
overcome the usual presumption that all primary coverage must be exhausted. However, that
is not the case here. As the quoted provisions of Scottsdale's policy make clear (see ante), it
was intended to be excess to all underlying insurance, whether such insurance was described
in the schedule of underlying insurance or not.


(1d) This is a particular problem in continuous loss cases, such as the one before us. In such
cases, primary liability insurers may have exposure to defend (and perhaps indemnify) claims
arising before or after the effective dates of such policies. As a result of the Supreme Court's
conclusion that a continuing or progressively deteriorating condition which causes damage or
injury throughout more than one policy period will potentially be covered by all policies in
effect during those periods (Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th
at pp. 686-687), the “horizontal exhaustion” versus “vertical exhaustion” issue will become an
increasingly common one to be resolved.


As we find to be the case here, primary policies may have defense and coverage obligations
which make them underlying insurance to excess policies which were effective in entirely
different time periods and which may not have expressly described such primary policies as
underlying insurance. Absent a provision in the excess policy specifically describing and limiting
the underlying insurance, a horizontal exhaustion rule should be applied in continuous loss cases
because it is most consistent with the principles enunciated in Montrose. In other words, all of the
primary policies in force during the period of continuous loss will be deemed primary policies to
each of the excess policies covering that same period. Under the principle of horizontal exhaustion,
all of the primary policies must exhaust before any excess will have coverage exposure.


3. Scottsdale Had No Obligation to Provide a Defense
Given the foregoing rules and the express provisions in its excess policy, Scottsdale had no duty
to provide a defense until there had been exhaustion of all of the primary policies. Although
State Farm's liability limits were reached and exhausted, United's clearly were not. Indeed, the
underlying cases were all finally resolved by settlement on December 14, 1990, and, as of that
time, United still had not exhausted its policy limits. Scottsdale's responsibility to respond was
not triggered by State Farm's exhaustion; not until exhaustion of all primary policies, including
United's, would Scottsdale have had any duty to provide a defense to the insureds. *341


United argues that Scottsdale's policy expressly provides that it is excess to State Farm's policy and
that its duty to participate in the defense arose upon State Farm's exhaustion. United also contends
that since its third policy expired before the effective date of Scottsdale's policy, then United's
policy could not be “underlying insurance” within the meaning of Scottsdale's policy. We reject
both arguments.
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First, as we have quoted above, the “drop down” provisions of the Scottsdale policy are contained
in the “Limits of Liability” section. The relevant provision requires “exhaustion” before the drop
down obligation will arise. United's reliance on this language is misplaced. Indeed, United's
argument necessarily begs the very question on which our resolution of this matter depends:
Has exhaustion occurred or not? What is required for exhaustion to occur is clearly set out in
other portions of the Scottsdale policy's insuring clauses. Those other provisions do not limit
the coverage of the Scottsdale policy to only the “excess” over the State Farm limits, but
expressly extends it to “the applicable limits of any other underlying insurance collectible by the
[insureds].” (Italics added.) The only reasonable interpretation of this policy language is that the
term “underlying insurance” must be read to include all available primary insurance, not just the
policy expressly listed on the schedule of underlying insurance. This conclusion is confirmed and
reinforced by the “Defense” and “Other Insurance” sections of the Scottsdale policy which contain
additional and consistent provisions which compel rejection of United's contention. The coverage
provided by United clearly was “other underlying insurance” within the meaning of Scottsdale's
policy. As one court put it, “[w]e must conclude that when a policy which provides excess
insurance above a stated amount of primary insurance contains provisions which make it also
excess insurance above all other insurance which contributes to the payment of the loss together
with specifically stated primary insurance, such clause will be given effect as written.” (Peerless
Cas. Co. v. Continental Cas. Co. (1956) 144 Cal.App.2d 617, 626 [301 P.2d 602], italics added.) In
other words, an excess insurer can require in its policy that all primary insurance be first exhausted.
Consistent with the horizontal exhaustion rule, that is what Scottsdale effectively did in this case.
Because exhaustion of all available primary (or underlying) insurance never occurred, Scottsdale's
duty, under the terms of its policy, to “drop down” and provide a defense never arose.


United's second argument must fail because it ignores the implications of the Supreme Court's
continuing loss conclusion in Montrose. Although that court did not deal with the issue of
horizontal exhaustion, it did make it clear that all primary insurers on the risk during the period
when a continuing loss *342  caused damage would be required to provide a defense. Thus,
even though United's policy had expired, it was still required to provide the common insureds a
defense to the claims arising from the continuing subsidence loss which had caused damage during
its policy period. Therefore, United's policy, despite its expiration, constituted “other underlying
insurance” under Scottsdale's policy. Given the rules announced in Montrose, it does not matter
that United's third policy had expired prior to the effective date of Scottsdale's policy.


For these reasons, Scottsdale's duty to provide a defense was never triggered and the underlying
actions were all settled and resolved prior to exhaustion of all of the primary policies. Thus, all
defense expenditures were incurred by one or more primary insurers without exhausting the policy
limits of all of the primary policies. Therefore, Scottsdale had no duty to provide a defense and
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thus has no obligation to contribute to the cost of that defense and the trial court's judgment in
favor of Scottsdale was correct.


Disposition
The judgment is affirmed. Scottsdale shall recover its costs on appeal.


Klein, P. J., and Kitching, J., concurred.
A petition for a rehearing was denied November 27, 1996. *343


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Excess comprehensive liability insurer sought declaratory judgment that limits
of liability on underlying primary and excess policies were not exhausted, as was required to
trigger coverage on insured's claims for defense and indemnification for cleanup of environmental
contamination. The Superior Court, Judicial District of Hartford, A. Susan Peck, Judge Trial
Referee, granted excess insurer's motion for partial summary judgment, granted summary
judgment motions filed by carriers that issued other excess liability policies to insured, and
denied insured's partial motion for summary judgment. Insured appealed from all three summary
judgment orders entered in favor of excess insurer and carriers, and the appeals were consolidated.


Holdings: The Appellate Court, Bear, J., held that:


[1] excess comprehensive liability policies were general excess policies under California law;


[2] per occurrence limits contained in primary comprehensive general liability policies could not
be annualized under California law;


[3] renewal certificate and endorsement contained in primary liability policies constituted
continuations of original primary policy contracts under California law, and thus did not result in
additional per occurrence limits under primary policies;


[4] insured was required under California law to horizontally exhaust all primary insurance before
liability of its excess insurers could attach;
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[5] payment of full limits of primary comprehensive general liability policies was necessary for
exhaustion to be satisfied under California law in order for liability under excess comprehensive
liability insurance policies to attach;


[6] exhaustion by payment of full amount of limits in primary comprehensive general liability
policies was satisfied, and thus liability under excess policies attached under California law; and


[7] vertical exhaustion of limits of liability under directly underlying excess liability policy did
not occur, as required to trigger coverage under California law under specific excess policy issued
by carrier to insured that was identified as excess to underlying policy.


Affirmed in part, reversed in part, and remanded.


Procedural Posture(s): On Appeal; Motion for Declaratory Judgment; Motion for Summary
Judgment.


West Headnotes (32)


[1] Action Course of procedure in general
In a choice of law situation the forum state will apply its own procedure.


[2] Insurance Primary and excess insurance, in general
“Primary coverage” is insurance coverage whereby, under the terms of the policy, liability
attaches immediately upon the happening of the occurrence that gives rise to liability.


[3] Insurance Effect of other insurance
Primary insurers generally have the primary duty of defense.


[4] Insurance Primary and excess insurance, in general
“Excess or secondary coverage” is coverage whereby, under the terms of the policy,
liability attaches only after a predetermined amount of primary coverage has been
exhausted.
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[5] Insurance Primary and excess insurance, in general
“Excess insurance” is insurance that is expressly understood by both the insurer and
insured to be secondary to specific underlying coverage which will not begin until after that
underlying coverage is exhausted and which does not broaden that underlying coverage.


[6] Insurance Effect of other insurance
Unless the provisions of an excess policy provide otherwise, an excess insurer has no
obligation to provide a defense to its insured before the primary coverage is exhausted.


[7] Insurance Primary and excess insurance, in general
Under California law, an insured may have several layers of excess or secondary insurance,
and when secondary insurance is written to be excess to identified policies, it is said to
be specific excess.


[8] Insurance Primary and excess insurance, in general
Under California law, a specific excess insurance policy is an insurance policy that
provides excess coverage only over specified primary policies; thus, a specific excess
policy must pay as soon as the limits of the specified underlying insurance are exhausted.


[9] Insurance Primary and excess insurance, in general
General excess insurance policies provide coverage only when all primary policies are
exhausted; this is called horizontal exhaustion because each primary policy on the lower
level must exhaust before a general excess policy, which sits on a higher level, becomes
implicated.


[10] Insurance Primary and excess insurance, in general
Under vertical exhaustion in California, coverage attaches under an excess policy when
the limits of a specifically scheduled underlying policy are exhausted and the language of
the excess policy provides that it shall be excess only to that specific underlying policy.
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[11] Insurance Primary and excess insurance, in general
Under California law, the principle that a secondary policy does not apply to cover a loss
until the underlying primary insurance has been exhausted holds true even where there
is more underlying primary insurance than contemplated by the terms of the secondary
policy.


[12] Insurance Continuous acts and injuries;  trigger
Under California insurance law, environmental injury cases, in which the harm is alleged to
have occurred over the course of multiple years and policy periods, involve what has been
termed “long-tail injuries”; such injuries involve a series of indivisible injuries attributable
to continuing events without a single unambiguous cause.


[13] Insurance Continuous acts and injuries;  trigger
Under California law for continuous loss insurance cases, long-tail injuries produce
progressive damage that takes place slowly over years or even decades.


[14] Appeal and Error Insurers and insurance
Construction of a contract of insurance presents a question of law that the Appellate Court
reviews de novo.


[15] Insurance Scope of coverage
Excess comprehensive liability policies were general excess policies under California law
in excess insurer's action for declaratory judgment that limits of liability on underlying
primary policies were not exhausted, as required to trigger coverage under policy issued by
insurer on insured's claims for defense and indemnification for cleanup of environmental
damage, where excess policies required that primary comprehensive general liability
policies first be exhausted before any obligations of excess insurers arose, excess policies
contained provisions making those policies excess above other valid and collectible
insurances, and excess policies did not contain language specifically limiting those policies
to be excess above only primary policy.


[16] Insurance Limits of Liability



http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I483db5703e3311eb960a9329eed1cde2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2110/View.html?docGuid=I483db5703e3311eb960a9329eed1cde2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I483db5703e3311eb960a9329eed1cde2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2265/View.html?docGuid=I483db5703e3311eb960a9329eed1cde2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I483db5703e3311eb960a9329eed1cde2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2265/View.html?docGuid=I483db5703e3311eb960a9329eed1cde2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I483db5703e3311eb960a9329eed1cde2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30k3774/View.html?docGuid=I483db5703e3311eb960a9329eed1cde2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I483db5703e3311eb960a9329eed1cde2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2396/View.html?docGuid=I483db5703e3311eb960a9329eed1cde2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I483db5703e3311eb960a9329eed1cde2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2281/View.html?docGuid=I483db5703e3311eb960a9329eed1cde2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Continental Casualty Company v. Rohr, Inc., 201 Conn.App. 636 (2020)
244 A.3d 564


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


Insurance Scope of coverage
Per occurrence limits contained in primary comprehensive general liability policies could
not be annualized under California law in excess insurer's action for declaratory judgment
that limits of liability on underlying primary policies were not exhausted, as required
to trigger coverage on insured's claims for defense and indemnification for cleanup of
environmental damage, where reference in primary policy to “any annual term” only in
aggregate limit of liability clause demonstrated intent to treat aggregate and per occurrence
limits differently, plain language of policies indicated intent that reference to “any annual
term” applied to aggregate limit only, and endorsement did not create three consecutive
annual periods such that each year was separate policy period.


[17] Insurance Ambiguity in general
Insurance Laypersons or experts
Insurance Plain, ordinary or popular sense of language
Insurance Construction to be unstrained
Under California law, words used in an insurance policy are to be interpreted according to
the plain meaning which a layman would ordinarily attach to them; courts will not adopt
a strained or absurd interpretation in order to create an ambiguity where none exists.


[18] Contracts Intention of Parties
Contracts Language of contract
In California, a contract must be interpreted to give effect to the mutual intention of the
parties as it existed at the time of contracting; if possible, the court will infer that mutual
intention solely from the plain language of the contract, read as a whole.


[19] Insurance Renewal
Under California law, “renewal or to renew” means the issuance and delivery by an insurer
of a policy replacing at the end of the policy period a policy previously issued and delivered
by the same insurer, or the issuance and delivery of a certificate or notice extending the
term of a policy beyond its policy period or term.


[20] Insurance New policies as separate policies
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In California, the renewal of an insurance policy constitutes a separate and distinct contract
for the period of time covered by the renewal and is not a continuous contract unless
there is clear and unambiguous language showing the parties intended to enter into one
continuous contract.


[21] Insurance New policies as separate policies
Insurance Limits of Liability
Insurance Scope of coverage
Renewal certificate and endorsement contained in primary comprehensive general liability
policies constituted continuations of the original primary policy contracts under California
law, and thus did not result in additional per occurrence limits under primary policies
in excess insurer's action for declaratory judgment that limits of liability on underlying
primary policies were not exhausted, as required to trigger coverage under policy on
insured's claims for defense and indemnification for cleanup of environmental damage,
where renewal certificate and endorsement contained same policy number as original
policy, renewal certificate extended term of primary policy and all coverage in original
policy continued in full force and effect, and no separate policy document was executed.


[22] Insurance Continuous acts and injuries;  trigger
Insurance Limits of Liability
Insurance Other Insurance
California courts apply the continuous injury trigger of coverage and the all sums plus
stacking rules to long-tail environmental injury claims.


[23] Insurance Continuous acts and injuries;  trigger
Insurance Limits of Liability
Insurance Other Insurance
Under the California continuous injury trigger of coverage and the all sums plus stacking
rules for long-tail environmental injury claims, an insurer that is liable when continuous
or progressively deteriorating property damage occurs throughout several policy periods
is obligated to pay the insured all sums for the property damage, up to the policy limits,
as long as some of the continuous property damage occurred while each policy was on
the loss.
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[24] Insurance Continuous acts and injuries;  trigger
Insurance Limits of Liability
When the ongoing environmental damage triggers multiple policies across many policy
years, the insurance coverage from several policy periods may be stacked to form one
giant “uber-policy” with a coverage limit equal to the sum of all purchased insurance
policies; instead of treating a long-tail injury as though it occurred in one policy period,
this approach treats all the triggered insurance as though it were purchased in one policy
period.


[25] Courts Decisions of co-ordinate courts of same state
Under California law, a decision of a court of appeal is not binding in the courts of appeal;
one district or division may refuse to follow a prior decision of a different district or
division.


[26] Insurance Primary and excess insurance, in general
Under California law, an excess insurance policy does not cover a loss until all primary
insurance has been exhausted.


[27] Insurance Scope of coverage
Insured was required under California law to horizontally exhaust all primary
comprehensive general insurance before liability of its excess comprehensive liability
insurers could attach in excess insurer's action for declaratory judgment that limits of
liability on underlying primary policies were not exhausted, as required to trigger coverage
under policy issued by insurer on insured's claims for defense and indemnification for
cleanup of environmental damage; horizontal exhaustion rule would be applied in a
continuous loss case absent provision in an excess policy specifically describing and
limiting the underlying insurance, and plain language of excess policies made them
excess to “other valid and collectible insurances” in addition to other specifically stated
underlying policies.


[28] Insurance Scope of coverage
Payment of full limits of primary comprehensive general liability policies was necessary
for exhaustion to be satisfied under California law in order for liability under excess
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comprehensive liability policies to attach in excess insurer's action for declaratory
judgment that limits of liability on underlying primary policies were not exhausted,
as required to trigger coverage under policy issued by insurer on insured's claims for
defense and indemnification for cleanup of environmental damage, where plain language
of liability clause in both excess policies stated that liability to pay did not attach until
primary and underlying excess insurers had paid or had been held liable to pay the full
amount of primary and underlying excess limits.


[29] Insurance Scope of coverage
Exhaustion by payment of full amount of limits in primary comprehensive general liability
policies was satisfied, and thus liability under excess comprehensive liability policies
attached under California law in excess insurer's action for declaratory judgment that limits
of liability on underlying primary and excess policies were not exhausted, as required
to trigger coverage under policy issued by insurer on insured's claims for defense and
indemnification for cleanup of environmental damage, where insured had entered into and
received payment pursuant to a settlement concerning the primary policies for an amount
that exceeded the full amount of limits.


[30] Insurance Scope of coverage
Vertical exhaustion of limits of liability under directly underlying excess liability policy
did not occur, as required to trigger coverage under California law under specific excess
policy issued by carrier to insured that was identified as excess to underlying policy under
California law in excess insurer's action for declaratory judgment that limits of liability on
underlying primary and excess policies were not exhausted, as required to trigger coverage
under policy issued by insurer on insured's claims for defense and indemnification for
cleanup of environmental damage, where insured settled with underlying excess insurer
for less than specified limits of underlying excess policy.


[31] Insurance Scope of coverage
Exhaustion of directly underlying excess liability policy did not occur, and thus liability
under second specific excess comprehensive liability insurance policy did not attach under
California law in excess insurer's action for declaratory judgment that limits of liability on
underlying primary and excess policies were not exhausted, as required to trigger coverage
under policy issued by insurer on insured's claims for defense and indemnification for
cleanup of environmental damage, even though primary comprehensive general liability
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policies were exhausted, where insured settled with underlying excess insurer for less than
underlying excess policy's full limits.


[32] Insurance Scope of coverage
Primary comprehensive general liability policies were exhausted under California law, as
required to trigger coverage under umbrella policy issued by carrier to insured in excess
insurer's action for declaratory judgment that limits of liability on underlying primary and
excess policies were not exhausted, as required to trigger coverage under policy issued by
insurer on insured's claims for defense and indemnification for cleanup of environmental
damage, where insured had entered into and received payment pursuant to a settlement
concerning the primary policies for an amount that exceeded the full amount of limits.
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environmental property damage remediation claims brought against the named defendant, Rohr,
Inc. (Rohr).


In Docket No. AC 42613, Rohr appeals from the judgment of the trial court granting the motion for
partial summary judgment filed by the plaintiff Continental Casualty Company (Continental), in its
own capacity and as successor in interest to certain Harbor Insurance Company insurance policies
(Harbor excess policies) and as successor by merger to CNA Casualty of California; the plaintiff
Certain Underwriters at Lloyd's, London (Lloyd's); and certain plaintiff London market insurance
companies (London insurers), specifically, The Ocean *641  Marine Insurance Company (Ocean
Marine) as successor to certain policies severally subscribed to by Commercial Union Assurance
Company PLC and/or General Accident Fire & Marine Life Assurance Corporation, and Scottish
Lion Insurance Company, Ltd. (Scottish Lion). 1  In Docket No. AC 42613, the Continental
plaintiffs cross appealed from the judgment.


1 In this opinion, we refer to Continental, Lloyd's and the London insurers individually by
name where necessary and collectively as the Continental plaintiffs.


In Docket No. AC 41537, Rohr appeals from the judgment of the trial court granting the motion for
summary judgment filed by the defendant Federal Insurance Company (Federal), and in Docket
No. AC 41538, Rohr appeals from the summary judgment rendered in favor of the defendant
Century Indemnity Company (Century), formerly known as California Union Insurance Company.


On appeal in Docket No. AC 42613, Rohr claims that the trial court erred in concluding that (1)
the underlying primary insurance policies issued to Rohr by Royal Indemnity Company (Royal)
for the period between August 1, 1959, and August 1, 1971 (Royal primary policies), provided per
occurrence limits of $8 million, (2) the underlying primary insurance policies must be horizontally
exhausted before any of the excess policies could attach to provide coverage, and (3) Rohr was
required to be paid those policy limits before it could access certain excess insurance policies.
On the cross appeal, the Continental plaintiffs challenge the trial court's determination that the
Royal primary policies have a total per occurrence limit of $8 million and claim that the total per
occurrence limit of the Royal primary policies is $24 million. For the reasons discussed more fully
herein, we reverse in part the judgment of the trial court.


*642  The following undisputed factual and procedural history is relevant to our resolution
of the claims on appeal. Over the course of several decades, dating back to the 1940s,
environmental contamination occurred at various sites located principally in California 2  as a result
of manufacturing **570  operations at those sites by Rohr, which is a wholly owned subsidiary
of United Technologies Corporation with its principal place of business located in Farmington.
Consequently, claims were brought against Rohr seeking recovery for the costs of remediation
of those sites, and Rohr, in turn, sought coverage from its insurers for defense and indemnity
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costs it has incurred, and will continue to incur, related to the remediation. Prior to this litigation,
Rohr settled certain of its coverage claims with the defendant Arrowood Indemnity Company
(Arrowood), as successor in interest to Royal. Two of the Royal primary policies are directly at
issue in the present case: policy RLP 144014, which was in effect between August 1, 1959, and
August 1, 1965; and policy RTS 902235, which was in effect between August 1, 1965, and August
1, 1971. 3  The plaintiffs 4  issued policies to Rohr that are excess to the 1959–1971 Royal primary
policies. A central dispute between the parties to these appeals concerns the claim by the excess
insurers *643  that the amount paid to Rohr under its settlement with Arrowood was less than the
total amount of the coverage under the Royal primary policies and, thus, did not fully exhaust the
coverage provided under those policies.


2 The environmental claims involve seven sites located in California (Chula Vista, Riverside,
Agricultural Park, Casmalia Resources Hazardous Waste Facility, BKK Landfill, Basin By-
Product and Gibson Environment) and one site located in Missouri known as Hayford
Bridge.


3 Although only two of the Royal primary policies are at issue in these appeals, paragraph 235
of the plaintiffs’ complaint identifies six policies issued to Rohr by Arrowood, as successor
to Royal. The additional four policies are RTS 902220, PLX 120077, RTS 902223, and PTS
902224.


4 The plaintiffs are Continental; Lloyd's; Berkshire Hathaway Direct Insurance Company,
formerly known as American Centennial Insurance Company; Berkshire Hathaway
Specialty Insurance Company, formerly known as Stonewall Insurance Company; Ocean
Marine, as successor to certain policies subscribed to by Commercial Union Assurance
Company PLC and/ or General Accident Fire & Marine Life Assurance Corporation; Scottish
Lion; Winterthur Swiss Insurance Corporation, Ltd.; Tenecom, formerly known as Yasuda
Insurance Company; Nissan Fire & Marine Insurance Company, Ltd.; NRG N.V.; and
Republic Insurance Company.


In 2016, the plaintiffs commenced the present action against the defendants 5  seeking a declaratory
judgment as to the rights and obligations of the parties under certain insurance policies issued
to Rohr by the plaintiff insurers and certain of the defendant insurers concerning the underlying
environmental property damage claims. 6  Specifically, the plaintiffs sought a judgment declaring:
in count one of their complaint, that they have no duty to defend Rohr in connection with the
underlying claims; in count two, that they have no **571  obligation to indemnify Rohr concerning
the underlying claims; and in count three, that, in the event the court finds that they are obligated to
defend or indemnify Rohr, they are entitled to contribution from the defendant primary, umbrella
and excess insurers. 7
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5 The defendants are Rohr; Hartford Accident & Indemnity Company; Transport Insurance
Company; Arrowood; First Charter Insurance Company, as successor in interest to
Transportation Insurance, Ltd.; Allianz Underwriters Insurance Company; Allstate
Insurance Company, as successor in interest to Northbrook Excess & Surplus Insurance
Company; Chicago Insurance Company; Employers Mutual Casualty Company; Federal;
Fireman's Fund Insurance Company; Westport Insurance Corporation, as successor in
interest to Puritan Insurance Company; Tudor Insurance Company; United Insurance
Company; Twin City Fire Insurance Company; First State Insurance Company; Century; and
Middlesex Insurance Company.


6 Pursuant to paragraph 37 of their complaint, the plaintiffs alleged that the trial court had
“jurisdiction over this matter pursuant to ... General Statutes §[§] 52-59b and ... 33-929
because, on information and belief, each of the parties transacts and does business in
Connecticut and/or seeks the performance of the insurance contracts in Connecticut,” and
that the court had “authority to provide the declaratory relief requested pursuant to ... General
Statutes § 52-29 and ... Practice Book [§§] 17-54 and 17-55.”


7 After the plaintiffs commenced this action, Federal and Century each filed thirty-two special
defenses as well as cross claims against Rohr, to which Rohr filed special defenses. Rohr
also filed special defenses in response to the complaint as well as a counterclaim against
certain of the plaintiffs, including Continental; Lloyd's; Berkshire Hathaway Specialty
Insurance Company, formerly known as Stonewall Insurance Company; Ocean Marine;
Winterthur Swiss Insurance Corporation, Ltd.; Tenecom, formerly known as Yasuda
Insurance Company; Nissan Fire & Marine Insurance Company, Ltd.; NRG N.V.; and
Scottish Lion. Additionally, Rohr filed a cross claim against certain of the defendant insurers,
and the counterclaim and cross claim defendants filed special defenses in response to Rohr's
cross claim and counterclaim.


*644  On September 26, 2016, the court granted a joint motion of the parties to stay the
contribution claims alleged in count three. In a scheduling order issued the same day, the litigation
was divided into two phases, with the first phase being limited to the following question: “At what
point will the obligations of the excess insurers, if any, arise in light of the limits of the underlying
primary policy or policies?” The remaining issues were scheduled to be decided in phase two, if
necessary.


On December 16, 2016, the Continental plaintiffs filed a motion for partial summary judgment.
In their motion, they claimed that there was no genuine issue of material fact and that they were
entitled to summary judgment in their favor because (1) all of the Royal primary policies first had to
be exhausted before the excess policies could be implicated, (2) the Royal primary policies provide
combined limits of $24 million in coverage per occurrence, and (3) the Royal primary policies
have not been exhausted because Royal has not paid, or been held liable to pay, their full indemnity
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limits either by judgment or settlement. 8  On January 6, 2017, Federal *645  and Century filed
motions joining in the motion for summary judgment filed by the Continental plaintiffs.


8 In accordance with motions to seal filed by the parties, and after a hearing held thereon,
the court, on April 5, 2017, ordered sealed, pursuant to Practice Book § 11-20A, certain
documents that reflected the dollar amount and terms of the settlement, finding that “[t]he
unredacted documents subject to [the] motion[s] to seal contain confidential settlement
information” and that “[t]he privacy interests of certain of the parties to [the] litigation
concerning the information in the unredacted documents overrides the public's interest
in viewing the material.” The documents that are subject to the order to seal include
the memorandum in support of the motion for partial summary judgment filed by the
Continental plaintiffs, Federal's memorandum in support of its joinder motion for summary
judgment, Century's memorandum in support of its joinder motion for summary judgment,
Rohr's memorandum in opposition to the motion for partial summary judgment filed by the
Continental plaintiffs, Rohr's opposition to the joinder motions for summary judgment filed
by Federal and Century, and the memorandum in opposition to Rohr's motion for summary
judgment filed by the Continental plaintiffs. Subsequently, the documents in question were
refiled with redactions concerning the information that is subject to the sealing order.


On January 23, 2017, Rohr filed a motion for partial summary judgment as to the Continental
plaintiffs. In its memorandum in support of its motion and in response to the motion for partial
summary judgment filed by those plaintiffs, Rohr maintained that, with respect to the underlying
claims, it is entitled to coverage under its excess comprehensive liability policies. **572
Specifically, Rohr claimed, inter alia, that it was “required to satisfy only a single per occurrence
limit of $2 million in order to reach the excess insurers’ coverage,” that “vertical exhaustion is
mandated by the language of the excess policies,” and that its “settlement [under the Royal primary
policies] does not preclude it from recovering against the excess insurers.” Rohr further claimed
that the excess insurers could not “avoid their obligations to Rohr by complaining that Rohr did not
collect enough money in settlement from its primary insurer, Royal. Recent controlling California
law, as well as the language of the excess policies and [the] Royal primary policies, compel the
conclusion that Rohr need collect only $2 million from Royal before it can recover from the excess
insurers.” Also on January 23, 2017, Rohr filed a motion for partial summary judgment as to
Federal and Century, incorporating by reference its combined memorandum in opposition to the
motions for summary judgment filed by Federal and Century and in support of its motion for partial
summary judgment as to those defendants, and all of the exhibits thereto. Rohr claimed, inter alia,
that the joinder motions for summary judgment filed by Federal and Century failed for *646  the
same reasons set forth in Rohr's opposition to the motion for partial summary judgment filed by
the Continental plaintiffs.
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In a memorandum of decision dated March 19, 2018, the court, Hon. A. Susan Peck, judge
trial referee, rendered judgment granting the motion for partial summary judgment filed by the
Continental plaintiffs and the joinder motions for summary judgment filed by Federal and Century,
and denying Rohr's motions for partial summary judgment. On April 9, 2018, Rohr filed its appeal
in Docket No. AC 41537 challenging the summary judgment rendered in favor of Federal, its
appeal in Docket No. AC 41538 challenging the summary judgment rendered in favor of Century,
and its appeal in Docket No. AC 41540 challenging the summary judgment rendered in favor of the
Continental plaintiffs. On that day, Rohr also filed a motion, pursuant to Practice Book § 61-4, for
a written determination of appealability of the court's decision regarding the parties’ motions for
summary judgment. In its motion, Rohr alleged that the decision was a final appealable judgment
as to Federal and Century because it resolved all claims between Rohr and those parties. With
respect to the Continental plaintiffs, Rohr acknowledged that the decision did not resolve all issues
concerning coverage obligations for all policies with those parties and left issues regarding the
remaining policies to be addressed in the next phase of the litigation. Rohr claimed, however, that
because the issues to be addressed in its appeal from the summary judgment rendered in favor of
Federal and Century were related closely to those raised in the summary judgment rendered in
favor of the Continental plaintiffs, “it would be the most efficient use of judicial resources to grant
the ... motion so that an appeal from [the summary judgment rendered in favor of the Continental
plaintiffs] ... can be consolidated with the aforementioned appeals and argued by all of the affected
parties at the same time.” (Citation omitted.) The trial court granted Rohr's motion on May 25,
2018.


*647  Subsequently, on January 16, 2019, this court granted Rohr's motion to consolidate its
appeals in Docket Nos. AC 41537 and AC 41538, dismissed the appeal and cross appeal in Docket
No. AC 41540 for lack of a final judgment, as the decision appealed from did not dispose of
the entire complaint or all causes of action with respect to the Continental plaintiffs, and denied
Rohr's request for permission to appeal pursuant to Practice Book § 61-4. On **573  February 15,
2019, this court granted Rohr's motion for reconsideration, as well as its motion for permission
to appeal. Thereafter, Rohr filed the appeal in Docket No. AC 42613 challenging the summary
judgment rendered in favor of the Continental plaintiffs, which, in turn, filed a cross appeal. The
three appeals subsequently were consolidated.


[1] The parties do not dispute that the substantive issues in this action are governed by California
law. It is well established, however, “that in a choice of law situation the forum state will apply its
own procedure .... Paine Webber Jackson & Curtis, Inc. v. Winters, 22 Conn. App. 640, 650, 579
A.2d 545, cert. denied, 216 Conn. 820, 581 A.2d 1055 (1990); see, e.g., Ferri v. Powell-Ferri, 326
Conn. 438, 447, 165 A.3d 1137 (2017) ([a]lthough the choice of law provision in the [trust at issue]
dictates that matters of substance will be analyzed according to Massachusetts law, procedural
issues such as the standard of review [and standing] are governed by Connecticut law); Montoya v.
Montoya, 280 Conn. 605, 612 n.7, 909 A.2d 947 (2006) ([a]lthough the [premarital] agreement's
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choice of law provision dictates that the substance of the contract will be analyzed according
to New York law, procedural issues such as the applicable standard of review are governed by
Connecticut law) ....” (Citation omitted; internal quotation marks omitted.) Reclaimant Corp. v.
Deutsch, 332 Conn. 590, 603, 211 A.3d 976 (2019). Accordingly, we set forth our standard of
review pursuant to Connecticut law.


The standard of review applicable to a trial court's decision to grant a motion for summary
judgment is well *648  established. “Practice Book § 17-49 provides that summary judgment shall
be rendered forthwith if the pleadings, affidavits and any other proof submitted show that there
is no genuine issue as to any material fact and that the moving party is entitled to judgment as a
matter of law. A party moving for summary judgment is held to a strict standard. ... To satisfy his
burden the movant must make a showing that it is quite clear what the truth is, and that excludes
any real doubt as to the existence of any genuine issue of material fact. ... As the burden of proof is
on the movant, the evidence must be viewed in the light most favorable to the opponent.” (Internal
quotation marks omitted.) Raczkowski v. McFarlane, 195 Conn. App. 402, 408, 225 A.3d 305
(2020); see also Cyr v. VKB, LLC, 194 Conn. App. 871, 877, 222 A.3d 965 (2019). “A material
fact is a fact that will make a difference in the outcome of the case. ... Once the moving party
has presented evidence in support of the motion for summary judgment, the opposing party must
present evidence that demonstrates the existence of some disputed factual issue .... It is not enough,
however, for the opposing party merely to assert the existence of such a disputed issue. Mere
assertions of fact ... are insufficient to establish the existence of a material fact and, therefore,
cannot refute evidence properly presented to the court under Practice Book § [17-45].” (Internal
quotation marks omitted.) Streifel v. Bulkley, 195 Conn. App. 294, 300, 224 A.3d 539, cert. denied,
335 Conn. 911, 228 A.3d 375 (2020). “Our review of the trial court's decision to grant [a] motion
for summary judgment is plenary.” (Internal quotation marks omitted.) Lucenti v. Laviero, 327
Conn. 764, 773, 176 A.3d 1 (2018).


I


INSURANCE LAW PRINCIPLES


Because the trial court's resolution of the issues raised in the motions for summary judgment
involved a discussion and **574  application of various technical concepts *649  and terms
related to insurance contract interpretation under California law, before we address the merits of
the court's decision, a discussion of those principles and concepts, as well as the terms of the
insurance policies at issue, is necessary.
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A


Primary and Excess Insurance


[2]  [3]  [4]  [5]  [6] We first discuss the distinctions between primary and excess insurance
coverage. “Primary coverage is insurance coverage whereby, under the terms of the policy, liability
attaches immediately upon the happening of the occurrence that gives rise to liability. ... Primary
insurers generally have the primary duty of defense. Excess or secondary coverage is coverage
whereby, under the terms of the policy, liability attaches only after a predetermined amount of
primary coverage has been exhausted.” (Emphasis omitted; internal quotation marks omitted.)
Century Surety Co. v. United Pacific Ins. Co., 109 Cal. App. 4th 1246, 1255, 135 Cal. Rptr. 2d 879
(2003), review denied, California Supreme Court, Docket No. S117884 (September 17, 2003);
see also Legacy Vulcan Corp. v. Superior Court, 185 Cal. App. 4th 677, 689, 110 Cal. Rptr. 3d
795 (2010), review denied, California Supreme Court, Docket No. S184633 (September 1, 2010).
“[E]xcess insurance is insurance that is expressly understood by both the insurer and insured to
be secondary to specific underlying coverage which will not begin until after that underlying
coverage is exhausted and which does not broaden that underlying coverage. ... California case
law has consistently protected the limited and shielded position of the excess carrier when the
obligations of the excess carrier are set in clear phrases.” (Citations omitted; internal quotation
marks omitted.) Qualcomm, Inc. v. Certain Underwriters at Lloyd's, London, 161 Cal. App. 4th
184, 194, 73 Cal. Rptr. 3d 770 (2008), review denied, California Supreme Court, Docket No.
S163293 (June 11, 2008); *650  see also Century Surety Co. v. United Pacific Ins. Co., supra,
at 1255, 135 Cal.Rptr.2d 879. “Unless the provisions of an excess policy provide otherwise, an
excess insurer has no obligation to provide a defense to its insured before the primary coverage is
exhausted.” Community Redevelopment Agency v. Aetna Casualty & Surety Co., 50 Cal. App. 4th
329, 338, 57 Cal. Rptr. 2d 755 (1996); see also North River Ins. Co. v. American Home Assurance
Co., 210 Cal. App. 3d 108, 112, 257 Cal. Rptr. 129 (1989) (“[l]iability under an excess policy
attaches only after all primary coverage has been exhausted”).


[7]  [8]  [9] As in the present case, an insured may have several layers of excess or secondary
insurance, and “[w]hen secondary insurance is written to be excess to identified policies, it is said to
be ‘specific excess.’ ” Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., 126 Cal. App. 3d 593,
598, 178 Cal. Rptr. 908 (1981). “When California courts refer to differing ‘levels’ of coverage in
excess insurance policies, they are referring to whether the policy is a ‘specific excess’ or a ‘general
excess’ insurance policy. A specific excess insurance policy is an insurance policy that ‘provide[s]
excess coverage only over specified primary policies.’ ... Thus, a specific excess policy must pay
as soon as the limits of the specified underlying insurance are exhausted. ... In contrast, general
excess insurance policies ‘provide coverage only when all primary policies are exhausted.’ ... This
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is called ‘horizontal exhaustion’ because each primary policy on the lower ‘level’ must exhaust
before a general excess policy, which sits on a higher level, becomes implicated.” (Citations
omitted; emphasis in original.) **575  St. Paul Fire & Marine Ins. Co. v. Ins. Co. of the State of
Pennsylvania, Docket No. 15-CV-02744-LHK, 2017 WL 897437, *14 (N.D. Cal. March 7, 2017);
see also Padilla Construction Co. v. Transportation Ins. Co., 150 Cal. App. 4th 984, 986–87, 58
Cal. Rptr. 3d 807 (2007) (“California's rule of ‘horizontal exhaustion’ in liability *651  insurance
law requires all primary insurance to be exhausted before an excess insurer must ‘drop down’
to defend an insured, including in cases of continuing loss. ... Unless there is excess insurance
that describes underlying insurance and promises to cover a claim when that specific underlying
insurance is exhausted (‘vertical exhaustion’), the rule of horizontal exhaustion applies to cases of
alleged continuing property damage ....” (Citation omitted; footnote omitted.)).


[10]  [11] In contrast, under vertical exhaustion, “coverage attaches under an excess policy when
the limits of a specifically scheduled underlying policy [are] exhausted and the language of the
excess policy provides that it shall be excess only to that specific underlying policy.” Community
Redevelopment Agency v. Aetna Casualty & Surety Co., supra, 50 Cal. App. 4th at 339–40, 57
Cal.Rptr.2d 755. Moreover, the principle that a secondary policy “does not apply to cover a loss
until the underlying primary insurance has been exhausted ... holds true even where there is more
underlying primary insurance than contemplated by the terms of the secondary policy.” Olympic
Ins. Co. v. Employers Surplus Lines Ins. Co., supra, 126 Cal. App. 3d at 600, 178 Cal.Rptr. 908.


B


Principles Governing Continuous Loss Cases


[12]  [13] Environmental injury cases such as the present one, in which the harm is alleged to
have occurred over the course of multiple years and policy periods, involve what has been termed
“long-tail” injuries. Such injuries involve “a series of indivisible injuries attributable to continuing
events without a single unambiguous cause. Long-tail injuries produce progressive damage that
takes place slowly over years or even decades.” (Internal quotation marks omitted.) California
v. Continental Ins. Co., 55 Cal. 4th 186, 195–96, 145 Cal. Rptr. 3d 1, 281 P.3d 1000 (2012)
(Continental Ins. Co. I). *652  In cases involving long-tail injuries, the relationship between
primary and excess insurance can be complex, as “[i]t is often virtually impossible for an insured
to prove what specific damage occurred during each of the multiple consecutive policy periods
in a progressive property damage case.” (Internal quotation marks omitted.) Id., at 196, 145
Cal.Rptr.3d 1, 281 P.3d 1000; see id. (explaining that “many insurers are unwilling to indemnify
insureds for long-tail claims” and that their refusal to do so often causes insureds to bring complex
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actions seeking coverage, which involve large numbers of litigants and insurance policies covering
multiple years and policy periods).


There are three California Supreme Court cases that primarily inform our discussion of the
general principles governing long-tail injury or continuous loss cases: Montrose Chemical Corp.
of California v. Admiral Ins. Co., 10 Cal. 4th 645, 42 Cal. Rptr. 2d 324, 913 P.2d 878 (1995)
(Montrose I), Aerojet-General Corp. v. Transport Indemnity Co., 17 Cal. 4th 38, 70 Cal. Rptr.
2d 118, 948 P.2d 909 (1997) (Aerojet), and Continental Ins. Co. I, supra, 55 Cal. 4th at 186, 145
Cal.Rptr.3d 1, 281 P.3d 1000.


In the first case, Montrose I, the question before the court was “whether four comprehensive
general liability ... policies **576  issued by [the] defendant ... Admiral Insurance Company
(Admiral) to [the] plaintiff ... Montrose Chemical Corporation of California [Montrose Chemical]
obligate Admiral to defend Montrose [Chemical] in lawsuits seeking damages for continuous or
progressively deteriorating bodily injury and property damage that occurred during the successive
policy periods.” Montrose I, supra, 10 Cal. 4th at 654, 42 Cal.Rptr.2d 324, 913 P.2d 878. The
losses were allegedly caused by the disposal of hazardous wastes by Montrose Chemical “at times
predating the commencement of Admiral's policy periods.” Id.


In addressing the “issue of when potential coverage is triggered under a [comprehensive general
liability] policy where the underlying third party claims involve *653  continuous or progressively
deteriorating damage or injury”; id., at 661, 42 Cal.Rptr.2d 324, 913 P.2d 878; the court concluded
that “the continuous injury trigger of coverage 9  should be applied to the underlying third
party claims of continuous or progressively deteriorating damage or injury alleged to have
occurred during Admiral's policy periods. Where, as here, successive [comprehensive general
liability] policy periods are implicated, bodily injury and property damage which is continuous
or progressively deteriorating throughout several policy periods is potentially covered by all
policies in effect during those periods.” (Footnote added.) Id., at 689, 42 Cal.Rptr.2d 324, 913 P.2d
878. The court explained: “[I]t has long been understood that the standard form [comprehensive
general liability] policy provides liability coverage for damage or injury occurring during the
policy period which results from an accident, or from continuous or repeated exposure to injurious
conditions. There is no requirement that the sudden, accidental damage-causing act or event, or
the conditions giving rise to the damage or injury, themselves occur within the policy period in
order for potential liability coverage to *654  arise. ... [W]here successive [comprehensive general
liability] policies have been purchased, bodily injury and property damage that is continuing or
progressively deteriorating throughout more than one policy period is potentially covered by all
policies in effect during those periods.” (Citation omitted; emphasis omitted; footnote omitted.) Id.,
at 686–87, 42 Cal.Rptr.2d 324, 913 P.2d 878; see also Padilla Construction Co. v. Transportation
Ins. Co., supra, 150 Cal. App. 4th at 987, 58 Cal.Rptr.3d 807 (explaining that, in Montrose I,
the California Supreme Court “adopted a ‘continuous injury trigger’ as the test for the defense
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obligation of traditional, **577  occurrence-based primary commercial liability insurance when
the underlying claims involve continuous or deteriorating damage” and that “[t]he continuous
injury trigger generally means ... that all primary insurers over the time of the alleged continuous
injury will be obligated to defend an underlying action claiming such continuous damage”).


9 The court also explained its use of the term “trigger of coverage”: “In the third party
liability insurance context, ‘trigger of coverage’ has been used by insureds and insurers alike
to denote the circumstances that activate the insurer's defense and indemnity obligations
under the policy. The term ‘trigger of coverage’ should not be misunderstood as a doctrine
to be automatically invoked by a court to conclusively establish coverage in certain
categories of cases, or under certain types of policies. The word ‘trigger’ is not found in the
[comprehensive general liability] policies themselves, nor does the [California] Insurance
Code enumerate or define ‘trigger of coverage.’ Instead, ‘trigger of coverage’ is a term of
convenience used to describe that which, under the specific terms of an insurance policy,
must happen in the policy period in order for the potential of coverage to arise. The issue
is largely one of timing—what must take place within the policy's effective dates for the
potential of coverage to be ‘triggered’? Whether coverage is ultimately established in any
given case may depend on the consideration of many additional factors, including the
existence of express conditions or exclusions in the particular contract of insurance under
scrutiny, the availability of certain defenses that might defeat coverage, and a determination
of whether the facts of the case will support a finding of coverage.” (Emphasis omitted.)
Montrose I, supra, 10 Cal. 4th at 655 n.2, 42 Cal.Rptr.2d 324, 913 P.2d 878.


In the second case, Aerojet, supra, 17 Cal. 4th at 38, 70 Cal.Rptr.2d 118, 948 P.2d 909, the
California Supreme Court adopted the “all sums” approach. Specifically, the court held that, “based
on standard policy language, in which the insurer promises to pay ‘all sums’ that the insured
becomes legally obligated to pay as damages, the insurer's duty to indemnify the insured ‘extends
to all specified harm caused by an included occurrence, even if some such harm results beyond
the policy period.’ ” California v. Continental Ins. Co., 15 Cal. App. 5th 1017, 1029–30, 223 Cal.
Rptr. 3d 716 (2017) (Continental Ins. Co. II) (quoting Aerojet, supra, at 56–57, 948 P.2d 909, 70
Cal. Rptr. 2d 118), review denied, California Supreme Court, Docket No. S245241 (December
20, 2017).


Finally, in the third case, Continental Ins. Co. I, supra, 55 Cal. 4th at 186, 145 Cal.Rptr.3d 1, 281
P.3d 1000, the California Supreme Court addressed the issue of stacking. First, the court explained
its prior ruling in Aerojet, noting, “the settled rule of the case law is that an insurer on the risk
when continuous or progressively deteriorating [property] damage or [bodily] injury first manifests
itself remains obligated *655  to indemnify the insured for the entirety of the ensuing damage
or injury. ... In other words, under Aerojet, as long as the policyholder is insured at some point
during the continuing damage period, the insurers’ indemnity obligations persist until the loss is
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complete, or terminates.” (Citations omitted; emphasis omitted; internal quotation marks omitted.)
Id., at 197, 145 Cal. Rptr. 3d 1, 281 P.3d 1000.


In light of the language of the applicable policies obligating the insurers to pay “ ‘all sums which
the [i]insured shall become obligated to pay ... for damages ... because of injury to or destruction
of property’ ”; id., at 199, 145 Cal. Rptr. 3d 1, 281 P.3d 1000; the court in Continental Ins. Co.
I was constrained to apply the all sums coverage principles and concluded that the policies at
issue obligated “the insurers to pay all sums for property damage attributable to [a particular
waste] site, up to their policy limits, if applicable, as long as some of the continuous property
damage occurred while each policy was on the loss.” (Internal quotation marks omitted.) Id.,
at 200, 145 Cal. Rptr. 3d 1, 281 P.3d 1000. Specifically, the court explained: “[T]he all sums
indemnity coverage ... envisions that each successive insurer is potentially liable for the entire
loss up to its policy limits. When the entire loss is within the limits of one policy, the insured
can recover from that insurer, which may then seek contribution from the other insurers on the
risk during the same loss. Recognizing, however, that this method stops short of satisfying the
coverage responsibilities of the policies covering a continuous long-tail loss, and potentially leaves
the insured vastly uncovered for a significant portion of the loss, the ... Court of Appeal allowed
the insured to stack the consecutive policies and recover up to the policy limits of the multiple
plans. ‘Stacking’ generally refers to the stacking of policy limits across multiple policy periods
that were on a particular risk. In other words, ‘[s]tacking policy limits means that when more
than one policy is triggered by an occurrence, each policy can be called upon to respond to the
claim up to the full limits of the *656  policy.’ ” Id. Accordingly, “[t]he all-sums-with-stacking
indemnity principle properly incorporates the Montrose [I]  **578  continuous injury trigger of
coverage rule and the Aerojet all sums rule, and ‘effectively stacks the insurance coverage from
different policy periods to form one giant “uber-policy” with a coverage limit equal to the sum
of all purchased insurance policies. Instead of treating a long-tail injury as though it occurred in
one policy period, this approach treats all the triggered insurance as though it were purchased in
one policy period. The [insured] has access to far more insurance than it would ever be entitled to
within any one period.’ ... The all-sums-with-stacking rule means that the insured has immediate
access to the insurance it purchased. It does not put the insured in the position of receiving less
coverage than it bought. It also acknowledges the uniquely progressive nature of long-tail injuries
that cause progressive damage throughout multiple policy periods.” (Citation omitted; emphasis
in original.) Id., at 201, 145 Cal. Rptr. 3d 1, 281 P.3d 1000.


C


Rules of Insurance Contract Interpretation
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We next set forth the well established rules of insurance contract interpretation under California
law that guide our analysis of the claims on appeal. The California Supreme Court has stated:
“Insurance policies are contracts and, therefore, are governed in the first instance by the rules of
construction applicable to contracts. Under statutory rules of contract interpretation, the mutual
intention of the parties at the time the contract is formed governs its interpretation. ... Such intent
is to be inferred, if possible, solely from the written provisions of the contract. ... The clear and
explicit meaning of these provisions, interpreted in their ordinary and popular sense, controls
judicial interpretation unless used by the parties in a technical sense, or *657  unless a special
meaning is given to them by usage. ... If the meaning a layperson would ascribe to the language
of a contract of insurance is clear and unambiguous, a court will apply that meaning. ...


[14] “In contrast, [i]f there is ambiguity ... it is resolved by interpreting the ambiguous provisions
in the sense the promisor (i.e., the insurer) believed the promisee understood them at the time
of formation. ... If application of this rule does not eliminate the ambiguity, ambiguous language
is construed against the party who caused the uncertainty to exist. ... This rule, as applied to
a promise of coverage in an insurance policy, protects not the subjective beliefs of the insurer
but, rather, the objectively reasonable expectations of the insured. ... Only if this rule does not
resolve the ambiguity do we then resolve it against the insurer. ... [I]n the insurance context,
we generally resolve ambiguities in favor of coverage. ... Similarly, we generally interpret the
coverage clauses of insurance policies broadly, [in order to protect] the objectively reasonable
expectations of the insured. ... These rules stem from the fact that the insurer typically drafts
policy language, leaving the insured little or no meaningful opportunity or ability to bargain for
modifications.” (Citations omitted; internal quotation marks omitted.) Montrose I, supra, 10 Cal.
at 4th 666–67, 42 Cal.Rptr.2d 324, 913 P.2d 878; see also Falkowski v. Imation Corp., 132 Cal.
App. 4th 499, 505–506, 33 Cal. Rptr. 3d 724 (2005), review denied, California Supreme Court,
Docket No. S137944 (November 30, 2005); Wells Fargo Bank, N.A. v. California Ins. Guarantee
Assn., 38 Cal. App. 4th 936, 942–43, 45 Cal. Rptr. 2d 537 (1995). “[C]onstruction of a contract
of insurance presents a question of law [that] this court reviews de novo. ... **579  Lexington
Ins. Co. v. Lexington Healthcare Group, Inc., 311 Conn. 29, 37, 84 A.3d 1167 (2014). Because
all of the ... claims on appeal relate to an interpretation of the [insurance] polic[ies], our review is
plenary.” (Internal quotation marks omitted.) *658  Gabriel v. Mount Vernon Fire Ins. Co., 186
Conn. App. 163, 167, 199 A.3d 79 (2018), cert. denied, 331 Conn. 903, 201 A.3d 1023 (2019);
see also Chicago Title Ins. Co. v. Bristol Heights Associates, LLC, 142 Conn. App. 390, 405, 70
A.3d 74, cert. denied, 309 Conn. 909, 68 A.3d 662 (2013).


II
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INSURANCE POLICIES OF ROYAL AND THE CONTINENTAL PLAINTIFFS


A


Royal Primary Policies


We next set forth the terms of the primary policies issued by Royal, now known as Arrowood, to
Rohr. Pursuant to comprehensive general liability policy RLP 144014, Royal agreed “[t]o pay on
behalf of the insured all sums which the insured shall become legally obligated to pay as damages
because of injury to or destruction of property, including the loss of use thereof.” The policy period
covered August 1, 1959, to August 1, 1962, and provided coverage in the amount of $2 million in
the aggregate annually and $2 million per occurrence during the policy period. An occurrence is
defined as “an event or continuous or repeated exposure to conditions, which unexpectedly cause
injury or damage during the policy period. All such exposure to substantially the same general
conditions or arising from the same cause shall be deemed one occurrence.” Pursuant to the policy
declarations, “[t]he policy period stated in the declaration is comprised of three consecutive annual
periods.”


The policy is also subject to the following condition: “The limit of liability stated in the declarations
as applicable to ‘each occurrence’ is the limit of the Company's liability for all damages, including
damages for care and *659  loss of services arising out of bodily injury, sickness or disease,
including death at any time resulting therefrom sustained by one or more persons or damages
arising out of injury to or destruction of all property of one or more persons or organizations,
including the loss of use thereof, as a result of any one occurrence, regardless of whether such
damages are payable under one or more coverages. Subject to the limit of liability with respect to
‘each occurrence,’ the limit of liability stated in the declarations as ‘aggregate’ is the total limit
of the Company's liability with respect to all occurrences taking place during any annual term of
this policy.” Policy RLP 144014 was extended by three years from August 1, 1962, to August 1,
1965, pursuant to a renewal certificate, which provided that the same terms and conditions in the
policy would continue in full force and effect.


Royal also issued to Rohr comprehensive general liability policy RTS 902235. The policy period
for that policy was in effect from August 1, 1965, to August 1, 1968, and it also provided coverage
in the amount of $2 million per occurrence and $2 million in the aggregate per annual period.
Policy RTS 902235 contained essentially the same terms, conditions, definitions and exclusions as
policy RLP 144014. Policy RTS 902235 was extended for a second three year period from August
1, 1968, to August 1, 1971.
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B


Harbor and London Excess Policies


1


Harbor Excess Policies


Harbor Insurance Company (Harbor) issued a number of excess comprehensive **580  liability
policies to Rohr. The language of policy 102211 is indicative of many of those policies, and,
therefore, we discuss it more fully *660  herein. 10  Policy 102211, which was in effect from
August 1, 1964, to August 1, 1967, provided coverage limits of up to $5 million per occurrence and
$5 million in the aggregate per policy year. An occurrence is “deemed to have the same meaning ...
as is attributed to [it] in the [policies] of the primary insurers,” and a policy year is defined as “a
period of one calendar year ....” Harbor excess policy 102211 identifies Royal primary policy RLP
144014 as a primary insurance policy with respect to comprehensive general liability.


10 Paragraph 101 of the complaint alleges that Harbor issued thirteen excess comprehensive
liability policies to Rohr. In support of their motion for partial summary judgment, the
Continental plaintiffs submitted the affidavit of Kelly M. Wolfe, an associate with the law
firm that represents the Continental plaintiffs. In her affidavit, Wolfe references seven of
those policies that were in effect at various times between 1964 and 1971, which include
policies 102211, 103152, 106597, 103633, 108053, 108908, and 108909. With the exception
of the Harbor umbrella policy 108909, the six Harbor excess policies contain substantially
the same terms and conditions, and the trial court found that “the slight differences between
individual policies [were] of no significance.” For convenience, we discuss policy 102211
and set forth key provisions and language that it has in common with the other policies. The
trial court, in rendering its judgment, examined those policies contained in the trial court
record, and we do the same. We also note that each of the Harbor excess policies that became
effective January 1, 1971, or later contain a provision that excludes from coverage “any loss
arising out of contamination or pollution.” Accordingly, we limit our discussion to those
policies in effect prior to January 1, 1971.


Pursuant to policy 102211, Harbor agreed “to pay on behalf of the Assured all sums which the
Assured shall become legally obligated to pay, or by final judgment be adjudged to pay, to any
person or persons as damages ... (b) for damage to or destruction of property of others ... occurring
during the period of this Insurance ....” Furthermore, liability attaches to the insurer “only in respect
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of such hazards as are set forth in item 1 of the [accompanying] Schedule and ... only after the
Primary and Underlying Excess Insurers have paid or have been held liable to pay the full amount
of their respective ultimate net loss liability ....” Specifically, the policy states that liability to
pay shall not *661  attach “unless and until the Primary and Underlying Excess Insurers shall
have admitted liability for the Primary and Underlying Excess Limit(s) or unless and until the
Assured has by final judgment been adjudged to pay an amount which exceeds such Primary
and Underlying Excess Limit(s) and then only after the Primary and Underlying Excess Insurers
have paid or have been held liable to pay the full amount of the Primary and Underlying Excess
Limit(s).” Finally, the policy defines “ultimate net loss” to mean “the amount payable in settlement
of the liability of the Assured after making deductions for all recoveries and for other valid and
collectible insurances, excepting, however, the policy/ies of the Primary and Underlying Excess
Insurers, and shall exclude all expenses and Costs.” 11


11 Harbor excess policy 103152, which was in effect from August 1, 1965, to August 1,
1968, contained similar coverage limits, terms, definitions and conditions, as did Harbor
excess policy 103633, which provided $5 million in coverage limits per occurrence and
in the aggregate, and was effective February 26, 1966, to August 1, 1969. Harbor excess
policy 103633 was excess to Harbor excess policies 103152 (until March 14, 1968) and
106597 (from March 14, 1968), and it was also excess to Royal primary policy RLP 144014.
Furthermore, Harbor excess policy 108053, effective August 1, 1969, to December 1, 1969,
and policy 108908, effective December 1, 1969, to June 1, 1973, both contained coverage
limits up to $5 million per occurrence and in the aggregate, and contained terms that were
substantially similar to the other Harbor excess policies. Finally, Harbor issued umbrella
policy 108909, which was in effect from December 1, 1969, to June 1, 1973, provided
coverage in the amount of $3 million per occurrence and in the aggregate, and was in excess
to Harbor excess policy 108908 and to Royal primary policy RTS 902235. We discuss Harbor
umbrella policy 108909 separately from the other Harbor excess policies. See parts II C and
III C of this opinion.


**581  2


London Excess Policies


Paragraph 159 of the complaint alleges that certain of the plaintiffs, including Lloyd's, Scottish
Lion, Ocean Marine, Winterthur Swiss Insurance Corporation, Ltd., Tenecom, formerly known
as Yasuda Insurance Company, Nissan Fire & Marine Insurance Company, Ltd., *662  and NRG
N.V., “individually severally subscribed, each in his/her/its own proportionate share and not for
any other,” to sixteen listed excess liability insurance policies, which are collectively referred to
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in this opinion as the London excess policies. 12  The complaint further alleges that “[t]he London
excess policies provide limits of liability in excess of the underlying insurance, which must be
exhausted before” there is any liability to pay under those excess policies.


12 The Continental plaintiffs submitted an affidavit of Kelly M. Wolfe, an associate with the
law firm that represents the Continental plaintiffs. In her affidavit, Wolfe references six of
those policies that were in effect from 1966 to 1969, including policies V20620, V20621,
V20622, V23801, V23802 and Certificate LA 41019, all of which contain substantially
similar terms and conditions, except for policy V20621. The trial court, in rendering its
judgment, examined those policies contained in the trial court record, and we do the same.
See also parts II B 3 and III C of this opinion.


Like the Harbor excess policies, the London excess policies contain similar provisions governing
the attachment of liability and defining ultimate net loss, although they vary in the amount
of coverage provided for an occurrence. For example, the London excess policies contain the
following or similar provision regarding the attachment of liability: “Liability to pay under this
Insurance shall not attach unless and until the Primary and Underlying Excess Insurers shall
have admitted liability for the Primary and Underlying Excess Limit(s) or unless and until the
Assured has by final judgment been adjudged to pay an amount which exceeds such Primary
and Underlying Excess Limit(s) and then only after the Primary and Underlying Excess Insurers
have paid or have been held liable to pay the full amount of the Primary and Underlying Excess
Limit(s).” 13  The London excess policies similarly define ultimate net loss to mean “the amount
payable in settlement of the liability of the Assured after making deductions for all recoveries and
*663  for other valid and collectible insurances, excepting however the policy/ies of the Primary
and Underlying Excess Insurers, and shall exclude all expenses and Costs.”


13 See London excess policies V20620, V20622, V23801, V23802 and London Certificate LA
41019.


3


Whether the Harbor and London Excess Policies Are Specific or General Excess Policies


Before we can address the claims raised in this appeal, we must first determine whether the trial
court properly concluded that the Harbor excess policies and the London excess policies are
general, instead of specific, excess policies.
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**582  Rohr claims that “the language in nearly all of the excess policies here [shows that they]
are excess to specifically identified underlying policies and/or to a specified sum of underlying
limits and, therefore, clearly require vertical exhaustion.” Rohr further alleges that the court in
Community Redevelopment Agency v. Aetna Casualty & Surety Co., supra, 50 Cal. App. 4th at
329, 57 Cal.Rptr.2d 755, “recognized that where a policy provides that it is excess only to a
specific underlying policy, vertical exhaustion applies.” In opposition, the Continental plaintiffs
contend that the Harbor and London excess policies are general excess policies, to which the
rule of horizontal exhaustion applies. Specifically, they claim that, “[h]ere, because the excess
policies provide that they are excess above the other insurance which contribute[s] to payment
of the loss, along with the specified primary insurance, they are similarly not limited to only
the specifically described underlying insurance.” They further assert that “Rohr's contention that
the excess policies’ attachment point is dependent only on the payment of a single specified
sum is contrary to the policies’ ultimate net loss and other insurance provisions, as well as the
[holding] in *664  Peerless [Casualty Co. v. Continental Casualty Co., 144 Cal. App. 2d 617,
301 P.2d 602 (1956)] 14  .... Accordingly, when reading the schedule of underlying insurance and
attachment of liability and ultimate net loss provisions together, it is clear the excess policies are
only reached once the underlying insurers have paid or been held liable to pay and the calculation
of ultimate net loss, which reduces the amounts of ‘all recoveries’ and ‘for valid and collectible
insurances,’ including all insurance not directly underlying (which, in turn, must be exhausted by
payment).” (Footnote added.)


14 The Continental plaintiffs cite Peerless for the rule that, “when a policy which provides
excess insurance above a stated amount of primary insurance contains provisions ... which
make it also excess insurance above all other insurance which contributes to the payment
of the loss together with the specifically stated primary insurance, such clause will be given
effect as written.” Peerless Casualty Co. v. Continental Casualty Co., supra, 144 Cal. App.
2d at 626, 301 P.2d 602.


In its memorandum of decision, the trial court addressed this issue and stated: “In this case,
while the schedule pages of the excess policies reference the Royal primary policy RLP 144014,
the excess policies specifically provide that the policies will attach ‘only after the Primary and
Underlying Excess Insurers have paid or have been held liable to pay the full amount of the
Primary and Underlying Excess Limit(s).’ ... Based upon this language, the Harbor and London
policies provide for the upper layer excess policies to pay their respective limits only once the
insured has recovered all proceeds from all valid and collectible underlying insurance, including
all primary policies.


“That the excess policies make reference to 15  the Royal primary policy in the schedule or
declaration is *665  not enough, in and of itself, to warrant a conclusion that the policies are
‘specific excess’ and subject to a vertical exhaustion allocation scheme; as previously stated,
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horizontal exhaustion is the rule in California in long-tail cases unless specific policy language
**583  both describes and limits the underlying policies. ... Moreover, there are no other specific
references here to the Royal primary policies, which, when read in conjunction with the ‘ultimate
net loss’ and ‘other insurance’ provisions, would overcome the usual presumption requiring
exhaustion of all primary coverage policies in effect during the period of continuing damage.
Liability under the Harbor and London [excess] policies, therefore, attaches only after all primary
policies have been exhausted. Accordingly, the Harbor and London policies, construed in their
entirety, are general excess policies, and liability under these contracts will not attach before all
primary insurance has been exhausted.” (Citation omitted; emphasis in original; footnote added.)
We agree with the trial court's conclusion.


15 Harbor excess policies 102211, 103152, 106597, 103633, and 108053, and London excess
policies V20620, V20622, V23801, V23802 and London certificate LA 41019 include
schedules and endorsements that refer to Royal primary policy RLP 144014 as an underlying
primary insurance policy. Harbor excess policy 108908 refers to Royal primary policy RTS
902235 as an underlying primary insurance policy, and London policy V20621 references
“Royal Indemnity Company” as a primary insurer, along with three other primary insurers.


We find Community Redevelopment Agency v. Aetna Casualty & Surety Co., supra, 50 Cal. App.
4th at 329, 57 Cal.Rptr.2d 755, instructive on this issue. In that case, the court stated: “[W]e must
conclude that when a policy which provides excess insurance above a stated amount of primary
insurance contains provisions which make it also excess insurance above all other insurance which
contributes to the payment of the loss together with specifically stated primary insurance, such
clause will be given effect as written.... In other words, an excess insurer can require in its policy
that all primary insurance be first exhausted. Consistent with the horizontal rule, that is what
[the excess insurer] effectively did in this case. Because exhaustion of all available primary (or
underlying) insurance never occurred, [the excess insurer's] duty, under the terms of its policy, to
‘drop down’ and provide a defense never arose.” (Citation omitted; emphasis in original.) Id., at
341, 57 Cal. Rptr. 2d 755; see also *666  Peerless Casualty Co. v. Continental Casualty Co., supra,
144 Cal. App. 2d at 626, 301 P.2d 602; cf. Travelers Casualty & Surety Co. v. Transcontinental
Ins. Co., 122 Cal. App. 4th 949, 959, 19 Cal. Rptr. 3d 272 (2004) (concluding that, unlike in
Community Redevelopment Agency, language of excess policy was “ ‘sufficiently clear’ ” to trigger
defense obligations of excess insurer upon exhaustion of underlying insurance as defined in policy,
regardless of existence of other insurance), review denied, California Supreme Court, Docket No.
S127264 (September 29, 2004).


In St. Paul Fire & Marine Ins. Co. v. Ins. Co. of the State of Pennsylvania, supra, 2017 WL 897437,
at *14, the court further explained: “California courts consider specific excess policies to be on a
lower level than general excess policies and, thus, specific excess policies must pay before general
excess policies. ... In cases involving continuing losses over multiple years, thus triggering multiple
annual policies, the default in California is for an excess insurance policy to be a general excess
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policy. ... However, this default is rebutted if the insurance policy contains language stating that
the policy is excess to a specific underlying policy. ... Even where a specific underlying policy is
listed, other provisions in the policies such as the ‘other insurance’ provision may indicate that the
policy remains a general excess policy.” (Citations omitted.)


[15] In the present case, the Harbor and London excess policies contain similar language providing
that liability shall attach to the insurer only after the primary and underlying excess insurers have
paid or have been held liable to pay the full amount of the primary and underlying excess limits
or their respective ultimate net loss liability, which is defined as an amount payable in settlement
of the liability of the insured “after making deductions for all recoveries and for other valid and
collectible **584   insurances ....” (Emphasis added.) The policies of those excess insurers, which
clearly require that the *667  primary insurance first be exhausted before any obligations of those
excess insurers arise and contain provisions making those policies excess above “other valid and
collectible insurances,” do not contain language specifically limiting those policies to be excess
above only the Royal primary policy. See Travelers Casualty & Surety Co. v. Transcontinental
Ins. Co., supra, 122 Cal. App. 4th at 959, 19 Cal.Rptr.3d 272. Accordingly, we conclude that the
trial court properly determined that the Harbor and London excess policies are general excess
policies. 16


16 The trial court found one exception—London excess policy V20621—to its conclusion that
the Harbor and London excess policies were general excess policies. Specifically, the court
stated: “Policy V20621 was ‘subscribed to on the same terms, conditions, definitions and
exclusions applicable to London ... policy V20620.’ ... London ... V20621 sits directly above
London ... V20620 in the coverage ‘tower.’ The language of London ... V20621 plainly
provides that this particular excess policy attaches to and forms part of London ... V20620....
“This language specifically describes the relationship between policies V20620 and V20621,
and sufficiently overcomes the general presumption that all underlying insurance must be
exhausted before V20621 responds to the claim. See Community Redevelopment Agency v.
Aetna Casualty & Surety Co., supra, 50 Cal. App. 4th at 340 n.6, 57 Cal.Rptr.2d 755. Instead,
the language permits a natural conclusion that it is the intention of the parties for these two
specific policies to be linked in such a manner so as to form one policy. Accordingly, the
court concludes that London ... V20621 is specifically excess to London ... V20620, and the
policy limits provided under London ... V20621 will be immediately triggered in accordance
with its terms and upon exhaustion of London ... V20620. Nevertheless, because V20620
itself, as previously concluded, cannot be exhausted or even accessed prior to exhaustion
of all primary policies, V20621 will likewise be inaccessible prior to the exhaustion of all
primary policies.” (Citations omitted.) Although we agree that policy V20621 is specifically
excess to policy V20620, we address the exhaustion issue and whether policy V20620 can
be accessed in parts III A and C of this opinion.
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C


Harbor Umbrella Policy


Harbor umbrella policy 108909 contains some terms that vary from the other Harbor excess
policies. The limit of liability in the Harbor umbrella policy is $3 million *668  per occurrence
and $3 million in the aggregate, and the policy is excess to, inter alia, Royal primary policy
RTS 902235, and Harbor excess policies 108908 and 108907. Pursuant to the “Loss Payable”
provision of the umbrella policy, liability with respect to any occurrence “shall not attach unless
and until the Assured, or the Assured's Underlying Insurer, shall have paid the amount of the
underlying limits on account of such occurrence.” The “Limit of Liability” provision states that,
“[i]n the event of reduction or exhaustion of the aggregate limits of liability under said underlying
insurance by reason of losses paid thereunder, this Insurance shall (1) in the event of reduction
pay the excess of the reduced underlying limit; (2) in the event of exhaustion continue in force
as underlying insurance.” Under the “Other Insurance” clause, “[i]f other valid and collectible
coverage with any other Insurer is available to the Assured covering a loss also covered by this
Insurance, other than coverage that is in excess of the Insurance afforded hereunder, the Insurance
afforded hereunder shall be in excess of and shall not contribute with such other Insurance.
Nothing herein shall be construed to make this Insurance subject to the terms, conditions and
limitations of other Insurance.” The trial court, after examining those provisions, stated: “The
umbrella **585  policy's language thus provides that, in the event that a loss is not fully covered
under the underlying insurances, the umbrella policy itself will continue to provide coverage as
though it were an underlying insurance policy. The policy's plain language also provides that,
if a loss is covered by the underlying insurance, then the policy shall not contribute with the
underlying insurance policy. Additionally, the language plainly provides that, in the event the
underlying insurance is exhausted, then the Harbor umbrella policy has the capacity to continue
on as underlying insurance, or act as an excess insurance policy.


*669  “In these circumstances, there exists valid and collectible insurance in the form of the Royal
primary policy [RTS] 902235. According to its plain terms, the Harbor umbrella policy shall not
contribute with the Royal primary policy. Additionally, if the Royal primary policy has exhausted
its limits, then the Harbor umbrella policy will continue as underlying insurance, or act as excess
insurance. Both options under the Harbor policy contemplate that the underlying primary insurer
shall have paid its underlying limits before liability attaches under the policy. If the underlying
primary insurance has not been exhausted, then liability shall not attach under the Harbor umbrella
policy.” We will address whether liability has attached under the Harbor umbrella policy in part
III C of this opinion.
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III


THE CONTINENTAL PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT


The trial court explained the essence of the dispute between the parties as follows: “For purposes of
the present motions for summary judgment, there is no real dispute regarding the relevant facts ...
[including] ... the fact that the underlying claims arise from alleged damages resulting over the
course of decades from the gradual or continuous release of toxic chemicals into the environment.
Nor do the parties disagree regarding the fact that Rohr reached a settlement with its primary
insurer and the dollar amount of that settlement. 17


17 See footnote 8 of this opinion.


“The issues before the court, therefore, are purely questions of law, namely, the interpretation of
the terms of the various insurance policies issued to Rohr by the excess insurers, and the legal
effect, if any, of the settlement on the excess insurers’ liability to Rohr in *670  light of that
interpretation. Central to the resolution of these issues is the court's interpretation of language in
Rohr's primary and excess [comprehensive general liability] policies. A key point of disagreement
is the interpretation of provisions in Rohr's primary [comprehensive general liability] policies
defining the limits of liability under those policies. The excess insurers maintain that the $2 million
‘per occurrence’ and ‘aggregate’ limits in the primary policies, under the circumstances of this
case, effectively provide $2 million of coverage per year that the policies were in effect, for a total
effective limit of $24 million that must be exhausted before the excess policies may be accessed.
Rohr, on the other hand, takes the position that the primary policy limits are exhausted once $2
million have been paid out for any one occurrence, and that the excess policies become accessible
at that point.” (Footnote added; footnote omitted.)


We first address Rohr's claims on appeal with respect to the judgment of the trial court granting
the motion for partial **586  summary judgment filed by the Continental plaintiffs.


A


Per Occurrence Limits


Rohr's first claim on appeal is that the trial court erred in concluding that the Royal primary
policies provided per occurrence limits of $8 million. Specifically, Rohr claims that the trial court's
conclusion that there was $8 million in per occurrence coverage under the Royal primary policies
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was improper because the court “incorrectly treated each of the two policies, and each of the two
policy extensions, as providing separate $2 million limits that could be added together.” We agree.


The following additional facts are necessary to our resolution of this claim. As stated previously,
there are *671  two Royal primary policies that are directly at issue in the present case, each of
which covered a three year period and was extended for an additional three years: policy RLP
144014, which was in effect between August 1, 1959, and August 1, 1962, and was extended to
cover the period between August 1, 1962, and August 1, 1965; and policy RTS 902235, which
was in effect between August 1, 1965, and August 1, 1968, and was extended to cover the period
between August 1, 1968, and August 1, 1971. Both policies provided coverage in the amount
of $2 million in the aggregate and $2 million per occurrence and similarly define an occurrence
as follows: “ ‘Occurrence’ means an event or continuous or repeated exposure to conditions
which unexpectedly cause injury or damages during the policy period. All such exposure to
substantially the same general conditions or arising from the same cause shall be deemed one
occurrence.” (Emphasis added.)


In support of its claim, Rohr relies on the language of the limit of liability clause in each of the
policies, which provides that “[t]he limit of liability stated in the declarations as applicable to
‘each occurrence’ is the limit of the Company's liability for all ... damages arising out of injury
to or destruction of all property of one or more persons or organizations ... as a result of any
one occurrence, regardless of whether such damages are payable under one or more coverages.”
According to Rohr, pursuant to this plain language, liability under the Royal primary policies
“can be no more than $2 million for a single occurrence no matter how many years or how many
policies of the [insurer] are implicated by the occurrence.” In claiming that the policies make a
distinction between aggregate and per occurrence limits, Rohr further relies on the language of
the limit of liability provision providing that “[s]ubject to the limit of liability with respect to
‘each occurrence’, the limit of liability stated in the declarations as ‘aggregate’ is the total limit
of the Company's liability *672  with respect to all occurrences taking place during any annual
term of this policy.” (Emphasis added.) Because the policies include language demonstrating that
the aggregate limit is annualized and omit such language as to the per occurrence limit, Rohr
claims that it is clear from the policies that the per occurrence limits of $2 million cannot be
annualized. In support of its claim that a single occurrence can take place over multiple years,
Rohr relies on the definition of an occurrence as meaning “an event or continuous or repeated
exposure to conditions” that causes injury or damage, and the limiting language that the exposure
to substantially the same conditions arising from the same cause “shall be deemed one occurrence.”
Thus, Rohr alleges that the environmental contamination that occurred over the period of 1959 to
1971 covered by the policies constituted a  **587  single occurrence and resulted in coverage of
$2 million for that one occurrence. 18  Finally, Rohr claims that the three year extension of each
policy did not provide additional per occurrence limits and that, “[e]ven if each of the two Royal
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[primary] policies provided separate per occurrence limits ... then, at most, the two Royal policies
provide a total of $4 million in per occurrence limits.”


18 The trial court did not make a determination regarding the number of occurrences at issue in
this case. The court stated: “The court reaches no conclusion as to the number of occurrences
at issue, and the record is insufficient at this time for a definitive determination of that
question. Nevertheless, the court concludes, for the reasons that follow, that the Royal
policies have not been exhausted, regardless of the number of occurrences at issue. ...
Accordingly, regardless of whether the case involves one occurrence, which would limit
coverage under the policies to $8 million, or several occurrences, for which coverage, under
the per occurrence and annual aggregate limits, might be as much as $24 million, the
settlement amount did not exhaust the Royal policies.”


Contrary to Rohr's claims, the Continental plaintiffs claim that the Royal primary policies that were
in effect from 1959 to 1971 have annual per occurrence limits of $2 million, for a total liability
over the twelve years *673  of $24 million. In support of their claim, the Continental plaintiffs
rely primarily on the language of the three year policy period endorsements, which provide that
“[t]he policy period stated in the declaration is comprised of three consecutive annual periods.”
According to the Continental plaintiffs, those endorsements demonstrate that the Royal primary
policy periods “are to be treated as annual periods, each subject to a per occurrence limit,” rather
than “as a multiyear policy with a single per occurrence limit,” and that “[t]he ‘policy period’ of
each multiyear Royal primary policy is specifically defined by endorsement as ‘three consecutive
annual periods.’ ” (Emphasis omitted.) The Continental plaintiffs also rely on Stonewall Ins. Co.
v. Palos Verdes Estates, 46 Cal. App. 4th 1810, 1849, 54 Cal. Rptr. 2d 176 (1996) (Stonewall),
review denied, California Supreme Court, Docket No. S027319 (October 23, 1996), in support
of their position.


1


Annualization


[16] In order for this court to resolve the first issue raised on appeal, we must first determine
whether the per occurrence limit of $2 million may be annualized pursuant to the terms of the
policies. As stated previously, the interpretation of an insurance contract involves a question of
law over which we must exercise de novo review. See Chicago Title Ins. Co. v. Bristol Heights
Associates, LLC, supra, 142 Conn. App. at 405, 70 A.3d 74; Nationwide Mutual Ins. Co. v. Allen,
83 Conn. App. 526, 537, 850 A.2d 1047, cert. denied, 271 Conn. 907, 859 A.2d 562 (2004).
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[17]  [18] “Words used in an insurance policy are to be interpreted according to the plain meaning
which a layman would ordinarily attach to them. Courts will not adopt a strained or absurd
interpretation in order to create an ambiguity where none exists.” *674  Reserve Ins. Co. v.
Pisciotta, 30 Cal. 3d 800, 807, 640 P.2d 764, 180 Cal. Rptr. 628 (1982); see also Legacy Vulcan
Corp. v. Superior Court, supra, 185 Cal. App. 4th at 688, 110 Cal.Rptr.3d 795 (“We interpret words
in accordance with their ordinary and popular sense, unless the words are used in a technical sense
or a special meaning is given to them by usage. ... If contractual language is clear and explicit and
does not involve an absurdity, the plain meaning governs.” (Citation omitted.)). “In California,
**588  a contract must be interpreted ‘to give effect to the mutual intention of the parties as it
existed at the time of contracting.’ ... If possible, the Court will infer that mutual intention solely
from the plain language of the contract, read as a whole.” (Citation omitted.) Atain Specialty Ins.
Co. v. Sierra Pacific Management Co., Docket No. 2:14-cv-00609 (TLN), 2016 WL 6568678, *2
(E.D. Cal. November 3, 2016), aff'd, 725 Fed. Appx. 557 (9th Cir. 2018).


In addressing this issue, the trial court agreed with Rohr that the aggregate limits and the per
occurrence limits are treated differently in the policies. After setting forth the limit of liability
provision of the policies, the court explained: “The first sentence of the clause defines the limits of
what the policy will pay for one occurrence, whether the damages ‘are payable under one or more
coverages.’ The insuring agreements define the three types of coverage provided under the policy:
Coverage A (bodily injury), Coverage B (property damage), and Coverage C (malpractice). The
plain meaning of this language is that if one occurrence results in more than one type of injury as
defined under the available coverages, the policy limit for one occurrence is a total of $2 million
for the combined injuries. The natural, unrestrained reading of the clause is that if one occurrence
results in both bodily injury and property damage, the policy's limits do not provide coverage in the
amount of $2 million for bodily injury and an additional $2 million for property damage. Instead,
the combined bodily *675  injury and property damage arising from that occurrence are subject
to a limit of $2 million per occurrence.


“The second sentence under the limits of liability clause defines the policies’ aggregate limits.
The language provides that the aggregate limit is ‘subject to’ the per occurrence limit, and that
the aggregate limit is the total amount of coverage that the policy will provide for all occurrences
‘during any annual term.’ The Royal policies do not define ‘aggregate.’ Accordingly, critical
to construction of the policies’ terms is the meaning of the word ‘aggregate’ as interpreted in
its ordinary and popular sense. ‘Aggregate,’ as an adjective, is defined to mean ‘formed by
the collection of units or particles into a body, mass, or amount.’ Merriam-Webster's Collegiate
Dictionary (10th Ed. 2000). As a noun, ‘aggregate’ means ‘the whole sum or amount: sum total.’ ...
Id. Thus, the most natural reading of the clause is that, regardless of the number of occurrences
causing injury within one annual term (one year) of the policy, the greatest amount of coverage
that the policy will provide in that year is $2 million. Therefore, if one occurrence had already
resulted in payment of $500,000 in claims, and a second occurrence within the annual term yields
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$2 million in claims, the greatest amount of coverage that the policy will provide for the second
occurrence is $1.5 million.” (Footnote omitted.)


The trial court found that the reference to “ ‘any annual term’ ” only in the aggregate limit of
liability clause demonstrated an intent of the parties to treat the aggregate and per occurrence
limits differently. The court concluded that “a natural, unrestrained reading of the limits of liability
clauses compels an interpretation that the first sentence sets a per occurrence limit for the three year
policy period, while the second sentence establishes an aggregate limit for multiple occurrences
during any annual term.” (Emphasis in original.) Thus, the court concluded that the per occurrence
*676  limits could not be annualized. 19  We agree with that conclusion.


19 The court, however, found that the aggregate limits could be annualized. Specifically, the
court found that because the aggregate limits under the Royal primary policies were triggered
for each annual term that those policies were in effect, and because those policies provided
“aggregate limits of $2 million for each of twelve annual terms, the total coverage potentially
available in the aggregate under the Royal policies [was] $24 million.”


The plain language of the Royal primary policies referencing an annual term in the **589  sentence
defining the aggregate limit of liability in the declarations, while making no such reference to an
annual time period in the sentence defining the limit of liability with respect to each occurrence
as stated in the declarations, indicates a clear intent of the parties that the reference to “any annual
term” applies to the aggregate limit only. See Northrop Grumman Corp. v. Factory Mutual Ins.
Co., 805 F. Supp. 2d 945, 952 (C.D. Cal. 2011) (failure of insurer to include limiting language
in insurance contract with respect to certain peril, even though insurer had done so within same
section for another peril, indicated intent of parties not to so limit coverage); see also Fireman’s
Fund Ins. Cos. v. Atlantic Richfield Co., 94 Cal. App. 4th 842, 852, 115 Cal. Rptr. 2d 26 (2001)
(“an insurance company's failure to use available language to exclude certain types of liability
gives rise to the inference that the parties intended not to so limit coverage”). The policy period for
each policy as set forth in the declarations is a three year period, and the language of each policy
providing coverage of $2 million for each occurrence is not stated in terms of per occurrence,
per year. The provisions are not ambiguous, and we must read them as written. See Continental
Ins. Co. II, supra, 15 Cal. App. 5th at 1031, 223 Cal.Rptr.3d  (“[i]f contractual language is clear
and explicit, it governs” (internal quotation marks omitted)); Peerless Casualty Co. v. Continental
Casualty Co., supra, 144 Cal. App. 2d at 626, 301 P.2d 602 (insurance clause “will be given effect
as written”).


*677  We are not persuaded by the claim of the Continental plaintiffs that “[t]he ‘policy period’ of
each multiyear Royal primary policy is specifically defined by endorsement as ‘three consecutive
annual periods.’ ” (Emphasis omitted.) Each policy contains an endorsement titled, “Three Year
Policy Period,” which provides in part: “It is agreed that such insurance as is afforded by the
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policy applies subject to the following provision: (1) The policy period stated in the declaration is
comprised of three consecutive annual periods.” That endorsement does not define a policy period
as three consecutive annual periods; rather, it states that the three year policy period is “comprised”
of three annual periods. (Emphasis added.) Comprised is defined by Merriam-Webster's Dictionary
as “to be made up of ... compose; constitute ....” Merriam-Webster's Collegiate Dictionary (10th
Ed. 1998) p. 237. The endorsement simply states that the three year policy period is made up of
three annual periods, which is relevant in that rates are based on annual periods, as further stated
in the endorsement. Nowhere in the policies or the endorsements is the policy period defined as
three consecutive annual periods, so that each year is a separate policy period, as alleged by the
Continental plaintiffs.


Moreover, the reliance on Stonewall, supra, 46 Cal. App. 4th at 1810, 54 Cal.Rptr.2d 176, by the
Continental plaintiffs is misplaced. The policy at issue in that case was for a three year period
from November 1, 1975, to November 1, 1978. Id., at 1849, 54 Cal. Rptr. 2d 176. The policy
covered “liability for property damage with limits per [an attached endorsement]. There [were]
three separate endorsements for the years 1975 through 1978, each including a limit of $300,000
per occurrence and in the aggregate and a **590  deductible of $1,000 per claim. There [were]
three separate [d]eclarations, each for a separate policy period.” (Internal quotation marks omitted.)
Id. The trial court in that case concluded that the subject policy “covered three separate periods
with *678  a limit of $300,000 for each period, an aggregate of $900,000 in coverage. [The insurer]
argue[d] that its policy included one $300,000 limit applicable to the entire three-year period.” Id.
The California Court of Appeal agreed with the trial court, finding that the policy was ambiguous
and that the ambiguity had to be construed against the insurer. Id. Moreover, the ambiguity was
resolved against the insurer also on the basis of a stipulation it had entered into, which provided that
“ ‘[t]he subject policies of insurance issued by ... [the insurer] ... provided coverage of $300,000
per occurrence per year as respects property damage.’ ” (Emphasis added.) Id.


In the present case, each Royal primary policy contained one endorsement providing for a policy
period of three years and setting the limit of coverage at $2 million per occurrence, which is
factually different from the three separate endorsements at issue in Stonewall, each of which set
forth a per occurrence limit of $300,000. Nor is there any language in the Royal primary policies
or their declarations providing for coverage on a per occurrence, per year basis. We, therefore,
conclude that Stonewall is distinguishable from the present case. Accordingly, the per occurrence
language of each Royal primary policy provides coverage of up to $2 million for an occurrence
that takes place during the policy period and not for each year of that policy period.


2
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Policy Extensions


Having determined that the per occurrence limits of the Royal primary policies may not be
annualized under the terms of those policies, we next address Rohr's claim that the extensions of
the two Royal primary policies did not result in additional per occurrence limits. We agree.


Rohr's claim is based on its assertion that the endorsements did not create new stand-alone policies
but, rather, *679  simply extended the policy period for each policy. Thus, Rohr claims, “[a]t most,
the two Royal policies together provide a total of $4 million in per occurrence limits,” and that
because Arrowood, as successor to Royal, paid more than $4 million in settling with Rohr, the
policies were exhausted and, thus, the trial court improperly rendered summary judgment in favor
of the Continental plaintiffs on this issue. Rohr relies on A.B.S. Clothing Collection, Inc. v. Home
Ins. Co., 34 Cal. App. 4th 1470, 41 Cal. Rptr. 2d 166 (1995) (A.B.S. Clothing), review denied,
California Supreme Court, Docket No. S047360 (August 10, 1995), in support of its claim. That
case involved a breach of contract action by a policyholder against its insurance company and
concerned the following issue: “When an employee embezzles funds from an employer over a
period of years during which the employer carries insurance against employee dishonesty from the
same insurer, may the employer recover up to the insurer's limit of liability for each year in which
the embezzlement occurs?” Id., at 1473, 41 Cal. Rptr. 2d 166. The insurer had “issued a separate
policy document each year. Each policy was effective for a specified ‘policy period’ [of one year].
The second policy stated it was a ‘renewal’ of the first; the third stated it was a ‘renewal’ of the
second.” Id., at 1483, 41 Cal. Rptr. 2d 166. Rohr points to the fact that, in finding that the parties
had entered into separate, independent contracts, the court in A.B.S. Clothing “considered that
the insure[d] **591  [had] issued three separate policies, each with different policy numbers and
policy periods, notwithstanding that the second and third policies were identified as ‘renewals.’ ”
Thus, Rohr asserts that because those circumstances are different from those in the present case,
the extensions here merely constituted continuations of the original contracts.


The Continental plaintiffs disagree with Rohr's contention that the two policy extensions did
not constitute separate contracts with separate policy limits. Instead, they claim that because
endorsements to the Royal *680  primary policies state that the policy period “ ‘is comprised
of three consecutive annual periods,’ ” each three year policy and each three year extension, at
a minimum, “constitute separate policy periods, totaling four policy periods.” The Continental
plaintiffs cite A.B.S. Clothing, supra, 34 Cal. App. 4th at 1476, 41 Cal.Rptr.2d 166, for the
proposition that, “[w]here indemnity is afforded through separate and distinct contracts for specific
policy periods the insurer is generally held liable up to its limit of liability for each policy period.”
Furthermore, to support their claim that the policy extensions for each policy do not constitute
one continuous contract, they claim that A.B.S. Clothing left open one situation in which an
extension does not constitute a new policy with a new contract period, namely, “where the terms
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of the contract, taken as a whole, establish an intention the policy be continued indefinitely ....” 20


(Emphasis added.) Id.


20 We disagree with the Continental plaintiffs with respect to this claim. Nowhere in A.B.S.
Clothing did the court state that the only situation in which an extension would not constitute
a new policy with a new contract period would be a circumstance in which the policy
was continued indefinitely. Rather, the court merely stated, as an example of a continuous
contract, a contract that includes terms establishing an intention that the policy be continued
indefinitely. A.B.S. Clothing, supra, 34 Cal. App. 4th at 1476, 41 Cal.Rptr.2d 166. If that
were a prerequisite to finding the existence of one continuous contract, the court would not
have had to examine the policy provisions for ambiguity, as the policies at issue in that case
had specific beginning and ending dates of coverage. See id., at 1481, 41 Cal. Rptr. 2d 166.


[19] We first examine the general rules governing insurance contract renewals or extensions,
and the decision in A.B.S. Clothing before addressing the merits of the parties’ claims. “Renewal
or to renew means the issuance and delivery by an insurer of a policy replacing at the end of
the policy period a policy previously issued and delivered by the same insurer, or the issuance
and delivery of a certificate or notice extending the term of a policy beyond its policy period or
term ....” (Internal quotation marks omitted.) *681  Borders v. Great Falls Yosemite Ins. Co., 72
Cal. App. 3d 86, 93, 140 Cal. Rptr. 33 (1977). “The renewal of insurance contracts may raise many
questions, including whether there is a right to renew, whether nonrenewal has been effected in
accordance with the terms of all relevant policy and statutory provisions, and whether a renewal,
once effected, is to be regarded as a continuation or extension of the original policy or as a new
policy or contract of insurance. An accurate definition of renewal cannot be made until it is first
determined whether the renewal takes effect as an extension or continuation of the original policy
or whether it represents the formation of a new, although identical, contract of insurance.” 2 S. Plitt
et al., Couch on Insurance (3d Ed. Rev. 2010) § 29:1, p. 29-4. Moreover, “[w]hether the renewal
of a policy constitutes a new and independent contract or continuation of the original contract
primarily depends upon the intention of the parties as ascertained from the **592  instrument
itself. In the absence of any contrary statutory provision, the parties may effectively designate
that the renewal policy shall be regarded as a continuation of the policy or that it shall not be so
regarded. Accordingly, it has been held that the rule that a renewal policy constitutes a separate and
distinct contract for the period of time covered by the renewal does not apply where the extension
agreement shows a contrary intention as by stipulating that the original agreement ‘continues in
force.’ ” (Emphasis added; footnotes omitted.) Id., § 29:33, p. 29-65. “In the absence of a clear
provision in the policy defining the nature of the renewal, some courts regard the renewed or
renewal contract as though it were merely a continuation or extension of the original contract.
By this view, the renewal of a policy continues it in force without interruption, and the renewal
certificate is simply a contract to continue in force a preexisting policy of insurance.” (Footnotes
omitted.) Id., § 29:35, p. 29-68.
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*682  [20] In California, “[t]he renewal of an insurance policy constitutes a separate and distinct
contract for the period of time covered by the renewal and is not a continuous contract ‘unless
there is clear and unambiguous language showing the parties intended to enter into one continuous
contract.’ ” Charles Dunn Co. v. Tudor Ins. Co., 308 Fed. Appx. 149, 151 (9th Cir. 2009),
quoting A.B.S. Clothing, supra, 34 Cal. App. 4th at 1478, 41 Cal.Rptr.2d 166. In Charles Dunn
Co., the United States Court of Appeals for the Ninth Circuit found the existence of separate
and distinct contracts where the insurance company “issued separate policy documents for each
renewal policy and each renewal policy identified a separate policy period.” Id. In A.B.S. Clothing,
the California Court of Appeal found that the policies at issue in that case did not contain clear and
unambiguous language demonstrating an intent of the parties to enter into one continuous contract.
A.B.S. Clothing, supra, at 1478, 41 Cal.Rptr.2d 166. In reaching that conclusion, the court first
explained that the issue before it was one of first impression in California and that “[c]ourts in
other jurisdictions have generally held if coverage is based on a series of separate, independent
contracts, then the [insured] is entitled to recover up to the limit of liability for each policy period in
which a loss occurs. On the other hand, if there is but one continuous contract, then the [insured's]
recovery cannot exceed the limit of liability stated in the contract regardless of the number of
years the coverage has been in force, the number of policies issued or the number of premiums the
[insured] has paid.” Id., at 1473–74, 41 Cal. Rptr. 2d 166. The court further explained: “Over the
years, the rule has developed that a renewal of a fidelity policy or bond constitutes a separate and
distinct contract for the period of time covered by such renewal unless it appears to be the intention
of the parties as evidenced by the provisions thereof that such policy or bond and the renewal
thereof shall constitute one continuous contract.” (Internal *683  quotation marks omitted.) Id., at
1476, 41 Cal. Rptr. 2d 166. Because the insurer had issued separate policy documents, the court
examined the provisions of the policies, finding that certain provisions were ambiguous and did
not demonstrate a clear and unambiguous intent of the parties to enter into one continuous contract.
Id., at 1480–83, 41 Cal. Rptr. 2d 166. In particular, the court found that “[t]he issuance of separate
policy documents, each of which refers to terms, conditions and losses under that particular policy,
is strong evidence the original policy and the subsequent renewal policies were intended to be
separate and distinct contracts.” Id., at 1484, 41 Cal. Rptr. 2d 166.


**593  With this backdrop in mind, the question that we must answer is whether it is clear from the
language of the policy renewal certificate and endorsement that the parties intended to enter into
one continuous contract. With respect to Royal primary policy RLP 144014, the record contains
a “Renewal Certificate” dated August 1, 1962. The certificate includes the same policy number,
“RLP 144014,” and indicates the name of the insured as Rohr and the name of the insurer as “Royal
Indemnity [Company].” It provides as follows: “It is hereby understood and agreed that the term
of [the] above policy is extended for a period of three years.
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“August 1, 1962 to August 1, 1965


“It is further agreed that all coverages now provided by the policy, with same insuring agreements,
conditions, exclusions and provisions of retrospective premium endorsement, continue in full
force and effect.” (Emphasis added.) The certificate also contains the following provision: “This
endorsement is issued for attachment to and is hereby made a part of the policy designated above,
and is effective as of the date indicated ....”


[21] We conclude from the language used in the August 1, 1962 renewal certificate that the
parties intended for *684  the extension to be a part of one continuous contract. First, the renewal
certificate contains the same policy number as the original policy, and no new policy document
was issued; the parties simply executed the renewal certificate. The clear language of the renewal
certificate states that the “term” of Royal policy RLP 144014 is being “extended for a period of
three years.” Moreover, the language that all coverages already provided by policy RLP 144014
“continue in full force and effect” is indicative of an intent to continue in force the preexisting
policy of insurance. See 2 S. Plitt et al., supra, § 29:33, p. 29-65 (“it has been held that the rule
that a renewal policy constitutes a separate and distinct contract for the period of time covered
by the renewal does not apply where the extension agreement shows a contrary intention as by
stipulating that the original agreement ‘continues in force’ ” (emphasis added)); see also Grand
Lodge of United Bros. of Friendship & Sisters of Mysterious Ten v. Massachusetts Bonding & Ins.
Co., 324 Mo. 938, 952, 25 S.W.2d 783 (1930) (“[t]he words ‘continue in force’ as used in the
continuation certificate clearly indicate that it was the intention of the parties to extend the duration
or term of the original bond and not to make a new contract”). The word continue is defined to
mean “to maintain without interruption a condition, course, or action ... to remain in existence ....”
Merriam-Webster's Collegiate Dictionary (10th Ed. 1998) p. 251. An unrestrained reading of the
language of the renewal certificate supports a conclusion that Royal primary policy RLP 144014,
which was in effect from August 1, 1959, to August 1, 1962, was merely extended to cover the
period from August 1, 1962, to August 1, 1965, and that the renewal constituted a continuation
of the existing policy. It follows, therefore, that the insurer's liability cannot exceed that which is
stated in the limit of liability of the policy—$2 million—regardless of the number of years the
coverage has been in force.


*685  With respect to Royal primary policy RTS 902235, which was in effect from August 1, 1965,
to August 1, 1968, the record contains an endorsement that identifies the same policy number,
the name of the insured as Rohr and the name of the insurer as Royal Indemnity Company. The
endorsement contains the following provision: “This endorsement is issued for attachment to and
is hereby made a part of the policy designated above, and is effective as of the date indicated ....”
The **594  endorsement provides: “It is agreed that the policy is extended for a second three year
term effective August 1, 1968 to August 1, 1971 and that the deposit is increased from $4,000.00 to
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$6,500.00. It is further agreed that for the term from August 1, 1968 to August 1, 1969 the earned
premium under this policy for coverage A, B and C will be determined on the basis of the following
rates ....” Although the language of the endorsement differs slightly from that of the renewal
certificate for policy RLP 144014, in that the endorsement states that the “policy is extended for a
second three year term”; (emphasis added); whereas the renewal certificate for policy RLP 144014
states that “the term of [the] above policy is extended for a period of three years”; (emphasis
added); the end result is the same in both circumstances: each policy was extended for a three year
period. See 2 A. Windt, Insurance Claims & Disputes (6th Ed. 2013) § 6:48 (“If extra years of
coverage are added to a policy, the insured will not be entitled to a separate policy limit for each
year (unless the policy provides for a separate per year limit). If the endorsement that provides
extra years of coverage states that the policy term is being ‘extended,’ there is still only one policy,
not a new policy, for the years added.”).


As with policy RLP 144014, the extension of policy RTS 902235 carries the same policy number,
and no separate policy document was executed, which has been *686  found to be indicative
of an intent to have one continuous contract, rather than separate contracts. Cf. A.B.S. Clothing,
supra, 34 Cal. App. 4th at 1474, 1484, 41 Cal.Rptr.2d 166; see also Charles Dunn Co. v. Tudor
Ins. Co., supra, 308 Fed. Appx. at 151. Furthermore, the endorsement itself states that it was
“attach[ed] to” and “made a part of” the original policy, RTS 902235. Finally, and perhaps most
telling of an intent for the policy extensions to be part of one continuous contract, rather than new
separate, independent contracts, is the fact that Royal issued policy RLP 144014 in 1959 for an
initial three year period, which was extended to provide coverage through August 1, 1965, when
Royal issued policy RTS 902235. The fact that Royal issued a new separate policy, with a different
policy number, in 1965, whereas it had previously executed a renewal certificate extending the
policy period for the policy that previously had been in place, further supports a determination that
the renewal certificate to policy RLP 144014 and the endorsement to policy RTS 902235 merely
extended and continued those policies and did not create new, separate contracts with separate
policy limits.


In the present case, the trial court concluded that, because “the policies unambiguously provide a
per occurrence limit that applies per policy period ... the Royal policies were in force for a total
of four consecutive policy periods, each providing $2 million in coverage per occurrence for a
total of $8 million per occurrence for the years that the Royal policies were in force.” In light of
our review of the relevant law on this issue, as well as the language of the renewal certificate and
the endorsement themselves, we cannot agree with the trial court's conclusion. We conclude that
the renewal and endorsement constituted continuations of the original contracts; accordingly, the
limit of the insurer's liability is “the amount stated in the contract regardless of the number of years
involved or number of premiums *687  paid.” A.B.S. Clothing, supra, 34 Cal. App. 4th at 1476,
41 Cal.Rptr.2d 166. Because the per occurrence limit of liability in each policy is $2 million, Rohr
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is entitled to coverage in the amount of $2 million per policy, for a total of $4 million, as we more
**595  fully discuss in the next part of this opinion.


B


Horizontal Exhaustion of Primary Policies


Rohr next claims that the trial court erred in determining that the underlying primary policies must
be horizontally exhausted before liability under the excess policies may attach. In light of our
determination that the $2 million per occurrence limit of liability in the Royal primary policies
cannot be annualized and that the extensions of the two Royal primary policies did not result in
additional per occurrence limits, the limit of liability for each of the Royal primary policies, which
provide that an occurrence is “an event or continuous or repeated exposure to conditions which
unexpectedly cause injury or damage during the policy period,” is $2 million. Thus, regardless
of whether this court finds that vertical or horizontal exhaustion must be applied, at most, Rohr
must exhaust $4 million of the 1959–1971 Royal primary insurance coverage before it can access
certain of its excess policies. Because Rohr settled with Arrowood with respect to those Royal
primary policies for an amount that exceeded $4 million, Rohr can meet its exhaustion requirement
for certain of its excess policies under either a vertical or horizontal exhaustion application.


This court, nevertheless, must address the exhaustion claims for the following reasons. First, this
case involves a number of different policies with different exhaustion requirements, in that one
of the Harbor excess policies is an umbrella policy, which has different provisions governing its
applicability, some of the policies are first layer excess policies and some, like *688  certain of
the Federal and Century policies, are second layer excess policies, to which different exhaustion
rules may apply. Thus, although Rohr may meet the exhaustion requirement of some of the excess
policies regardless of whether a rule of vertical or horizontal exhaustion applies, a determination of
which rule applies will have an effect on whether or when it can meet the exhaustion requirements
of certain of the other policies. Second, the first phase of this litigation before the trial court
concerned the following question: “At what point will the obligations of the excess insurers,
if any, arise in light of the limits of the underlying primary policy or policies?” For this court
to determine whether the trial court properly answered that question for certain of the excess
policies, we must first determine whether vertical or horizontal exhaustion applies. Finally, under
California law, each policy must be interpreted according to its terms. See Continental Ins. Co.
I, supra, 55 Cal. 4th at 195, 145 Cal.Rptr.3d 1, 281 P.3d 1000 (fundamental goal of insurance
contract interpretation is to give effect to mutual intent of parties, which should be inferred, if
possible, solely from written provisions of contract). Because of the variation in the types of
policies involved in these appeals, as well as their exhaustion requirements, we must examine
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the rules and case law governing vertical and horizontal exhaustion and address whether the trial
court's determination that a horizontal exhaustion requirement applied here was proper.


[22]  [23]  [24] Before we address the merits of this claim, we first set forth our standard of review
and the applicable law on this issue. Because this claim concerns the interpretation of an insurance
contract, it involves a question of law over which we must exercise de novo review. See Chicago
Title Ins. Co. v. Bristol Heights Associates, LLC, supra, 142 Conn. App. at 405, 70 A.3d 74; **596
Nationwide Mutual Ins. Co. v. Allen, supra, 83 Conn. App. at 537, 850 A.2d 1047. As this court
previously discussed, California courts apply the continuous injury trigger of coverage and the all
sums plus *689  stacking rules to long-tail environmental injury claims like the one in the present
case. Continental Ins. Co. I, supra, 55 Cal. 4th at 191, 201–202, 281 P.3d 1000. Under those rules,
an insurer that is liable when continuous or progressively deteriorating property damage occurs
throughout several policy periods is obligated to pay the insured all sums for the property damage,
up to the policy limits, “as long as some of the continuous property damage occurred while each
policy was ‘on the loss’ ”; id., at 200, 145 Cal.Rptr.3d 1, 281 P.3d 1000; and when the ongoing
environmental damage triggers multiple policies across many policy years, the insurance coverage
from several policy periods may be stacked “to form one giant ‘uber-policy’ with a coverage limit
equal to the sum of all purchased insurance policies. Instead of treating a long-tail injury as though
it occurred in one policy period, this approach treats all the triggered insurance as though it were
purchased in one policy period.” Id., at 201, 145 Cal.Rptr.3d 1, 281 P.3d 1000.


First, we examine and determine the applicability of certain recent California case law on which
the parties rely in making their claims for and against a rule of horizontal exhaustion.


1


Montrose II and Montrose III Decisions


In Montrose Chemical Corp. of California v. Superior Court, 14 Cal. App. 5th 1306, 1312, 222
Cal. Rptr. 3d 748 (2017) (Montrose II), rev'd, 9 Cal. 5th 215, 260 Cal. Rptr. 3d 822, 460 P.3d
1201 (2020), Montrose Chemical brought a declaratory judgment action seeking a determination
regarding the sequence in which it could access its excess general comprehensive liability policies
to cover its liability for certain environmental injuries caused by its manufacturing of a pesticide.
Specifically, Montrose Chemical sought a judgment declaring that “it may ‘electively stack’ excess
policies—i.e., that it may access any excess policy issued in any policy *690  year so long as
the lower lying policies for the same policy year have been exhausted.” (Emphasis omitted.) Id.
The insurers in that case alleged that “well-established California law and the language of the
relevant policies required Montrose [Chemical] to ‘exhaust coverage from all underlying insurers
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in each of the triggered policy periods, such that higher-level excess insurers’ obligations are
triggered only when all primary and lower-level excess policies have been exhausted.’ ” (Emphasis
in original.) Id., at 1316–17, 222 Cal.Rptr.3d 748. The trial court in that case had concluded
that, under the stacking approach endorsed by the California Supreme Court in Continental Ins.
Co. I, supra, 55 Cal. 4th 186, 145 Cal.Rptr.3d 1, 281 P.3d 1000, “the aggregate value of all
underlying policies throughout the duration of a continuous loss must be exhausted before excess
coverage is accessible to the insured”; (internal quotation marks omitted) Montrose II, supra, at
1319, 222 Cal.Rptr.3d 748; and that “the parties must employ a horizontal exhaustion approach,
whereby the aggregate limits of underlying policies for the applicable policy periods must first
be exhausted before any excess policies incur a duty to indemnify Montrose [Chemical] for its
liabilities ....” (Internal quotation marks omitted.) Id., at 1320, 222 Cal.Rptr.3d 748.


On appeal in Montrose II, the California Court of Appeal reversed in part the judgment of the
trial court. Although the Court of Appeal agreed with the trial court that Montrose Chemical
could not electively **597  stack policies for a single coverage year and vertically exhaust
policies for that single year once the underlying policy had been exhausted; id., at 1321, 222
Cal.Rptr.3d 748; it concluded that the excess policies do not need to “be horizontally exhausted
at each coverage level and for each year before higher-level policies may be accessed. Instead ...
the sequence in which policies may be accessed must be decided on a policy-by-policy basis,
taking into account the relevant provisions of each policy.” (Emphasis in original.) Id., at 1312,
222 Cal.Rptr.3d 748. Specifically, the court explained *691  that, “because there is tremendous
variation among the policies at issue, [it] decline[d] to adopt a single exhaustion scheme that
applie[d] to [Montrose Chemical's] entire coverage portfolio, and instead direct[ed] that each
policy be interpreted according to its terms.” Id., at 1321, 222 Cal.Rptr.3d 748.


After the parties presented oral argument in the present case, on April 6, 2020, the California
Supreme Court issued its decision in Montrose Chemical Corp. of California v. Superior Court,
9 Cal. 5th 215, 260 Cal. Rptr. 3d 822, 460 P.3d 1201 (2020) (Montrose III). 21  In Montrose III,
the California Supreme Court reversed the judgment of the Court of Appeal in Montrose II and
concluded that “California law permits Montrose [Chemical] to seek indemnification under any
excess policy once Montrose [Chemical] has exhausted the underlying excess policies in the same
policy period. Montrose [Chemical] [was] not required to exhaust excess insurance at lower levels
for all periods triggered by continuous injury before obtaining coverage from higher level excess
insurance in any period.” Id., at 238, 260 Cal.Rptr.3d 822, 460 P.3d 1201.


21 The decision, as modified, was published on May 27, 2020.


We must examine the basis for the court's decision in Montrose III before we can determine how
that decision applies, if at all, to the present case. The California Supreme Court explained that the
issue before it concerned the sequence in which Montrose Chemical could access certain excess



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042489918&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004645&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004645&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042489918&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042489918&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042489918&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042489918&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042489918&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042489918&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042489918&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042489918&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042489918&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050716019&pubNum=0004645&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050716019&pubNum=0004645&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050716019&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050716019&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042489918&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050716019&pubNum=0004645&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050716019&pubNum=0007047&originatingDoc=I483db5703e3311eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Continental Casualty Company v. Rohr, Inc., 201 Conn.App. 636 (2020)
244 A.3d 564


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 44


insurance policies covering the period from 1961 to 1985, during which Montrose Chemical had
obtained primary insurance and multiple layers of excess insurance. Id., at 222, 260 Cal.Rptr.3d
822, 460 P.3d 1201. The court noted that the parties in that case were in agreement that the
dispute did not concern the exhaustion of Montrose Chemical's primary insurance. Id., at 223,
260 Cal.Rptr.3d 822, 460 P.3d 1201. The language of each policy at issue provided that Montrose
Chemical was required to exhaust the limits of its underlying insurance coverage before it could
obtain coverage under the policy; id.; and the excess policies also provided, in a number *692  of
ways, that “ ‘other insurance’ must be exhausted before the excess policy can be accessed.” Id., at
224, 260 Cal.Rptr.3d 822, 460 P.3d 1201. The parties’ disagreement concerned whether the other
insurance clauses required the exhaustion of other insurance from other policy periods. Id., at 225,
260 Cal.Rptr.3d 822, 460 P.3d 1201. Montrose Chemical proposed a rule of “ ‘vertical exhaustion’
or ‘elective stacking,’ whereby it [could] access any excess policy once it has exhausted other
policies with lower attachment points in the same policy period.” Id. In contrast, the insurers argued
for a rule of horizontal exhaustion whereby an excess policy could be accessed only after Montrose
Chemical exhausted “other policies with lower attachment points from every policy period in
which the environmental damage resulting in liability occurred.” (Emphasis in original.) Id.


The California Supreme Court granted the petition for review in Montrose III ”to **598  determine
whether vertical exhaustion or horizontal exhaustion is required when continuous injury occurs
over the course of multiple policy periods for which an insured purchased multiple layers of excess
insurance”; id., at 226, 260 Cal.Rptr.3d 822, 460 P.3d 1201; and concluded that “a rule of vertical
exhaustion is appropriate.” Id. In explaining the basis for its decision, the court stated: “The parties’
dispute centers on the meaning of the ‘other insurance’ clauses in the excess insurance policies.
These clauses provide, in a variety of ways, that each policy shall be excess to other insurance
available to the insured, whether or not the other insurance is specifically listed in the policy's
schedule of underlying insurance. The insurers argue that these clauses call for a rule of horizontal
exhaustion because they restrict indemnification from any excess policy until the insured has
exhausted all other available insurance—which, in a case of long-tail injury, means every policy
with a lower attachment point from every policy period triggered by the continuous injury.


*693  “Although the insurers’ interpretation is not an unreasonable one, it is not the only
possible interpretation of the policy language. The ‘other insurance’ clauses at issue clearly
require exhaustion of underlying insurance, but none clearly or explicitly states that Montrose
[Chemical] must exhaust insurance with lower attachment points purchased for different policy
periods.” (Emphasis in original; footnote omitted.) Id., at 230, 260 Cal.Rptr.3d 822, 460 P.3d
1201. The court concluded that the other insurance clauses did “not clearly specify whether a rule
of horizontal or vertical exhaustion applie[d]” and that, “in the absence of any more persuasive
indication that the parties intended otherwise, the policies are most naturally read to mean that
Montrose [Chemical] may access its excess insurance whenever it has exhausted the other directly
underlying excess insurance policies that were purchased for the same policy period.” Id., at 234,
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260 Cal.Rptr.3d 822, 460 P.3d 1201. The court further explained that “[a] rule of vertical exhaustion
does not restrict the insured from accessing excess coverage from other policy periods if the terms
and conditions are otherwise met; it merely relieves the insured of the obligation of establishing
whether all of the applicable terms and conditions at any given ‘layer’ of excess coverage are
met before it accesses the next ‘layer’ of coverage.” (Emphasis in original.) Id., at 235–36, 260
Cal.Rptr.3d 822, 460 P.3d 1201.


In its decision, the California Supreme Court noted the parties’ reliance on Community
Redevelopment Agency v. Aetna Casualty & Surety Co., supra, 50 Cal. App. 4th at 329, 57
Cal.Rptr.2d 755, but found that case to be distinguishable for reasons that are important to the
present case. Montrose III, supra, 9 Cal. 5th at 237, 460 P.3d 1201. The court in Montrose III
explained: “In Community Redevelopment [Agency], a primary insurer sought contribution from
an excess insurer for defense costs on behalf of the insured in a case involving continuous loss. To
resolve the conflict, the court applied what it termed a ‘horizontal exhaustion rule’; under that rule,
the court held, an excess *694  insurer in a continuous injury case is not required ‘to “drop down”
and provide a defense to a common insured before the liability limits of all primary insurers on the
risk have been exhausted.’ ... In adopting that rule, the court explained: ‘Absent a provision in the
excess policy specifically describing and limiting the underlying insurance, a horizontal exhaustion
rule should be applied in continuous loss cases because it is most consistent with the principles
enunciated in Montrose [I, supra, 10 Cal. 4th 645, 42 Cal.Rptr.2d 324, 913 P.2d 878]. ... Under
the principle of horizontal exhaustion, **599  all of the primary policies must exhaust before any
excess will have coverage exposure.’ ...


“This case differs from Community Redevelopment [Agency] in fundamental respects. This case,
unlike Community Redevelopment [Agency], is not a contribution action between primary and
excess insurers; it is, rather, a coverage dispute between excess insurers and their insured.
Regardless of whether Community Redevelopment [Agency] was correct to apply a rule of
horizontal exhaustion in that distinct context—a question not presently before us—we are
unpersuaded that the reasoning of Montrose I requires us to apply a rule of horizontal exhaustion
that would limit [Montrose Chemical's] ability to access the excess insurance coverage it has
paid for.” (Citations omitted; emphasis in original.) Montrose III, supra, 9 Cal. 5th at 237, 260
Cal.Rptr.3d 822, 460 P.3d 1201. In fact, the court in Montrose III specifically stated that, “[b]ecause
the question is not presented here, we do not decide when or whether an insured may access excess
policies before all primary insurance covering all relevant policy periods has been exhausted.” Id.,
at 226 n.4, 460 P.3d 1201.


Following the release of the decision in Montrose III, this court ordered the parties in the present
case to file simultaneous supplemental briefs to address the impact, if any, of Montrose III on
the issues in the pending appeals. In its supplemental brief, Rohr asserts *695  that, pursuant
to Montrose III, the trial court's decision must be reversed. Although Rohr acknowledges that
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Montrose III involved circumstances different from those in the present case, in that the parties
in Montrose III stipulated that all of the primary insurance had been exhausted and the issue in
that case concerned whether vertical or horizontal exhaustion applied to layers of excess policies,
Rohr claims that “the ‘all sums’ principles enunciated [in] Montrose III necessarily lead to the
same result here: vertical exhaustion of directly underlying policies is all that is required for
Rohr to access its excess policies.” Rohr further claims that its policies contain the “all sums”
language and that “there is no reason to distinguish primary policies from excess policies based
on [that] language”; the reasonable expectations of the parties are best satisfied by a rule of
vertical exhaustion; to the extent that “other insurance” provisions existed, there is no clear or
explicit policy language that requires the exhaustion of all underlying insurance, including primary
insurance, regardless of the policy period, nor is there any indication in the construction of other
insurance provisions in Montrose III suggesting that a different exhaustion rule applies for primary
policies; and Community Redevelopment Agency is distinguishable because it involved a dispute
between insurers, whereas the present case involves a dispute between an insured and its insurers.


In their supplemental brief, in contrast, the Continental plaintiffs raise a number of arguments
essentially asserting that Montrose III has no impact on our resolution of the issues in the present
case. Specifically, the Continental plaintiffs claim that because Montrose III addressed only the
sequence in which an insured may access its excess policies where all primary insurance had been
exhausted, and because it did not address or change the rule that all primary insurance must be
exhausted before the obligations of an insurer under a *696  general excess policy are triggered,
it was neither binding nor persuasive authority and has no impact on the issues before this court.
They claim, therefore, that this court should follow decisions of the California Courts of Appeal
that universally require horizontal exhaustion of primary policies before liability of an **600
excess insurer attaches. We agree with the Continental plaintiffs.


The court in Montrose III specifically stated that it was not addressing the issue decided in
Community Redevelopment Agency, which is similar to the issue presently before this court—
whether a horizontal exhaustion rule requiring the exhaustion of all primary policies before any
excess insurance will attach should be applied in continuous loss cases; Montrose III, supra, 9 Cal.
5th at 237, 260 Cal.Rptr.3d 822, 460 P.3d 1201; and that it was not deciding “when or whether
an insured may access excess policies before all primary insurance covering all relevant policy
periods has been exhausted.” Id., at 226 n.4, 260 Cal.Rptr.3d 822, 460 P.3d 1201. The parties
in Montrose III having stipulated that all primary insurance had been exhausted, the dispute in
that case concerned the sequence in which certain excess policies could be accessed, specifically,
“whether vertical exhaustion or horizontal exhaustion is required when continuous injury occurs
over the course of multiple policy periods for which an insured purchased multiple layers of excess
insurance.” Id., at 226, 260 Cal.Rptr.3d 822, 460 P.3d 1201. Thus, the court's application of a
rule of vertical exhaustion under those circumstances has no bearing on our determination of the
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issue in the present case of whether the trial court erred in determining that the underlying primary
policies had to be horizontally exhausted before liability under the excess policies could attach.


2


SantaFe Braun Decision


On July 13, 2020, the California Court of Appeal for the First District issued its decision in *697
SantaFe Braun, Inc. v. Ins. Co. of North America, 52 Cal. App. 5th 19, 265 Cal. Rptr. 3d 692 (2020)
(SantaFe Braun), review denied, California Supreme Court, Docket No. S264060 (September
30, 2020). That case involved a declaratory judgment action brought by an insured against its
insurers in which the insured sought to obtain coverage for asbestos related claims under various
excess liability insurance policies. Id., at 21, 52 Cal.App.5th 19, 265 Cal.Rptr.3d 692. The trial
court rendered judgment in favor of the defendant excess insurers after determining that SantaFe
Braun, Inc. (Braun), had failed to establish exhaustion of primary and certain layers of underlying
excess insurance. Id. Braun claimed on appeal that the trial court improperly determined that the
insurance policies at issue required the exhaustion of all layers of underlying insurance, namely,
horizontal exhaustion, instead of requiring vertical exhaustion of only those policies specified
in each excess policy. Id. During the pendency of the appeal in SantaFe Braun, the California
Supreme Court decided Montrose III. In SantaFe Braun, the Court of Appeal for the First District
agreed with Braun, concluding that, on the basis of “the reasoning in Montrose III ... the trial court
erred in interpreting the policies at issue in this case to require horizontal exhaustion of all primary
and underlying excess insurance coverage before accessing coverage under the excess policies at
issue.” Id., at 22, 52 Cal.App.5th 19, 265 Cal.Rptr.3d 692.


On July 16, 2020, Rohr filed a notice with this court of supplemental authority pursuant to Practice
Book § 67-10, directing this court's attention to the decision in SantaFe Braun, claiming that it
was relevant to the arguments raised by Rohr on appeal. Thereafter, on July 23, 2020, this court
issued an order requiring “the parties [to] file supplemental briefs of no more than [ten] pages
on or before August 7, 2020, to discuss the impact, if any, of the **601  opinion in [SantaFe
Braun] on previous holdings of the California Courts of Appeal, *698  including, but not limited
to, that in Community Redevelopment Agency v. Aetna Casualty & Surety Co., [supra, 50 Cal.
App. 4th at 342, 57 Cal.Rptr.2d 755] and [Continental Ins. Co. II, supra, 15 Cal. App. 5th at
1034, 145 Cal.Rptr.3d 1, 281 P.3d 1000] (‘It is settled under California law that an excess or
secondary policy does not cover a loss, nor does any duty to defend the insured arise, until all
of the primary insurance has been exhausted. ... Under the principle of horizontal exhaustion, all
of the primary policies must exhaust before any excess will have coverage exposure.’ (Emphasis
omitted.)); and on Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., [supra, 126 Cal. App. 3d
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at 600, 178 Cal.Rptr. 908] (the principle that a secondary policy ‘does not apply to cover a loss
until the underlying primary insurance has been exhausted ... holds true even where there is more
underlying primary insurance than contemplated by the terms of the secondary policy’).”


Before we address the arguments raised in the parties’ supplemental briefs, we must first set forth
the basis for the court's decision in SantaFe Braun. At the outset, the court in SantaFe Braun
acknowledged that the decision in Montrose III left unanswered the question that was before the
court in SantaFe Braun, namely, “when the insured has incurred continuous losses extending
over the coverage periods in multiple primary policies, whether all primary insurance covering all
time periods must be exhausted (‘horizontally’) before the first level excess policies are triggered,
or, as Braun contends, whether coverage under the excess policies is triggered once the directly
underlying primary policies specified in each excess policy is exhausted (‘vertically’).” SantaFe
Braun, supra, 52 Cal. App. 5th at 27, 265 Cal.Rptr.3d 692. Nevertheless, the court based its
decision on the holding in Montrose III, stating: “Interpreting the provisions of the excess policies
to mean what the Supreme Court in Montrose III held they mean will, in the absence of explicit
language to the contrary, require the excess *699  carriers to assume responsibility for defense
and indemnity once the directly underlying primary policies have been exhausted. Whatever the
rights of the excess carriers may be to contribution from primary insurers whose policies do not
directly underlie the excess policy is a different question that is not now before us, and on which
we express no opinion. We hold simply that (absent an explicit policy provision to the contrary)
the insured becomes entitled to the coverage it purchased from the excess carriers once the primary
policies specified in the excess policy have been exhausted.” Id., at 29, 265 Cal.Rptr.3d 692.


After noting the argument of the excess carriers concerning the differences between primary and
excess policies, the court in SantaFe Braun rejected the argument that such differences compel
a conclusion that horizontal exhaustion of primary coverage is required before excess coverage
is triggered. Id., at 28–29, 265 Cal.Rptr.3d 692. The court stated that “the differences between
primary and excess coverage hold true whether vertical or horizontal exhaustion applies” and that
they provide “little justification for construing the policy language interpreted in Montrose III
differently simply because primary coverage purchased often many years later for other policy
periods remains outstanding.” Id., at 28, 265 Cal.Rptr.3d 692. The court in SantaFe Braun further
stated: “Prior to the Supreme Court's decision in Montrose III, some appellate courts concluded
that in a continuing loss situation, an excess insurer has no obligation ‘to “drop down” and provide
**602  a defense to a common insured before the liability limits of all primary insurers on the
risk have been exhausted.’ ... Community Redevelopment Agency v. Aetna Casualty & Surety
Co. [supra, 50 Cal. App. 4th at 332, 57 Cal.Rptr.2d 755]; see also Padilla [Construction] Co. v.
Transportation Ins. Co. [supra, 150 Cal. App. 4th at 986, 58 Cal.Rptr.3d 807] [‘California's rule of
“horizontal exhaustion” in liability insurance law requires all primary insurance to be exhausted
before an excess insurer must “drop down” to defend an insured, *700  including in cases of
continuing loss.’]. ... These cases, however, rely on an interpretation of policy language rejected by
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the [California] Supreme Court in Montrose III.... While those cases hold, for example, that ‘other
insurance’ clauses preclude attachment of coverage until there has been horizontal exhaustion,
Montrose III holds otherwise. Moreover, insofar as Community Redevelopment [Agency] ...
addresses the relative obligations as between the various insurers, and not the excess insurer's
obligations to the insured, it is distinguishable. While ... Padilla [Construction Co.] ... involved
an action by an insured seeking declaratory relief against its excess insurer, the court's extension
of Community Redevelopment [Agency] can no longer be justified after Montrose III.” (Citations
omitted; emphasis in original.) SantaFe Braun, supra, 52 Cal. App. 5th at 30, 265 Cal.Rptr.3d 692.


In its second supplemental brief, Rohr claims that the decision in SantaFe Braun “squarely
addresses the dispute over the exhaustion of primary policies raised in this appeal ....” Specifically,
Rohr claims that the language of the policies at issue in SantaFe Braun is nearly identical to
that of the policies at issue in the present case, that prior rulings of the Courts of Appeal in
California in Community Redevelopment Agency and Olympic Ins. Co. are distinguishable because
they concerned claims between insurers, which Rohr alleges have no relevance to direct claims
between policyholders and their excess insurers, and that the differences between primary and
excess insurance do not justify a horizontal exhaustion approach. Rohr further alleges that, “in
policyholder claims for coverage for long-tail claims, California courts have consistently focused
on the construction of policy language rather than equitable principles, and that distinction is
critical in determining the type of exhaustion to be applied.” Finally, Rohr alleges that Padilla
Construction Co. is no longer good law in light of SantaFe Braun.


*701  In contrast, the Continental plaintiffs, along with Federal and Century, claim in their joint
supplemental brief that the decision in SantaFe Braun, a decision of the Fourth Division of the
First District Court of Appeal, has no impact on the decisions by equal sister districts or divisions
of the California Courts of Appeal in Community Redevelopment Agency v. Aetna Casualty &
Surety Co., supra, 50 Cal. App. 4th at 329, 57 Cal.Rptr.2d 755 (Third Division of Second District
Court of Appeal), Padilla Construction Co. v. Transportation Ins. Co., supra, 150 Cal. App. 4th
at 984, 58 Cal.Rptr.3d 807 (Third Division of Fourth District Court of Appeal), Continental Ins.
Co. II, supra, 15 Cal. App. 5th at 1017, 223 Cal.Rptr.3d 716 (Second Division of Fourth District
Court of Appeal), and Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., supra, 126 Cal. App.
3d at 593, 178 Cal.Rptr. 908 (Third Division of First District Court of Appeal). They point out
that it is the sole decision “by a division or district appellate court within California to reject long-
standing California jurisprudence holding that all general primary policies must first be exhausted
before any excess policy may cover the loss.” Specifically, they claim that **603  SantaFe Braun
“created a singularly minority rule inconsistent with over forty years of California law and contrary
to the previous decisions of its sister California Court of Appeal districts and divisions,” and that,
“[u]nder California procedural rules, SantaFe Braun is not binding on any other California court
[because] ‘a decision by one court of appeal is not binding on other courts of appeal. Thus, one
district or division within a district can refuse to follow a prior decision by a different district or
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division.’ Precedential Effect of Appellate Court Opinions, Cal. Prac. Guide Civ. App. & Writs
Ch. 14-D; McCallum v. McCallum, 190 Cal. App. 3d 308, 315 n.4, 235 Cal. Rptr. 396 (1987).”
Citing McCallum v. McCallum, supra, at 315 n.4, 235 Cal.Rptr. 396, for the proposition that a
decision by one division does not overturn a separate division's decision, they further allege that
Olympic Ins. Co., a *702  decision by the Third Division of the First District, is also not impacted
by SantaFe Braun. Finally, they claim that Montrose III should not be applied beyond its clear
and specific holding, which did not address the issue presented in the present case involving the
exhaustion of primary insurance, and that SantaFe Braun does not apply because the court in that
case did not analyze the interaction between stand-alone other insurance provisions and ultimate
net loss provisions in the excess policies, which they claim require horizontal exhaustion of all
primary policies. We agree with the Continental plaintiffs, Federal and Century.


[25]  [26] Under California law, “[a] decision of a court of appeal is not binding in the courts
of appeal. One district or division may refuse to follow a prior decision of a different district or
division ....” (Internal quotation marks omitted.) McCallum v. McCallum, supra, 190 Cal. App. 3d
at 315 n.4, 235 Cal.Rptr. 396; see also McGlothlen v. Dept. of Motor Vehicles, 71 Cal. App. 3d
1005, 1017, 140 Cal. Rptr. 168 (1977); Swinerton & Walberg Co. v. City of Inglewood-Los Angeles
County Civic Center Authority, 40 Cal. App. 3d 98, 101, 114 Cal. Rptr. 834 (1974); see also 9
B. Witkin, Cal. Procedure (3d Ed. 1985) Appeal, § 772, pp. 740–41. Accordingly, we conclude
that we are not required to follow the decision of the First District Court of Appeal in SantaFe
Braun. 22  Instead, we follow the *703  long line of California cases that adhere to the well settled
rule under California law that an excess policy does not cover a loss until all primary insurance
has been exhausted. See **604  McConnell v. Underwriters at Lloyds of London, 56 Cal. 2d 637,
646, 16 Cal. Rptr. 362, 365 P.2d 418 (1961) (“excess insurance does not attach until all primary
insurance has been exhausted”); Deere & Co. v. Allstate Ins. Co., 32 Cal. App. 5th 499, 516, 244
Cal. Rptr. 3d 100 (2019) (“excess insurance contracts do not respond to losses unless and until there
has been full and proper exhaustion of primary insurance” (internal quotation marks omitted)),
review denied, California Supreme Court, Docket No. S255410 (June 12, 2019); North American
Capacity Ins. Co. v. Claremont Liability Ins. Co., 177 Cal. App. 4th 272, 293, 99 Cal. Rptr. 3d
225 (2009) (“under the California rule of ‘horizontal exhaustion,’ all primary insurance must be
exhausted before an excess carrier must ‘drop down’ to defend an insured, particularly in cases of
continuing loss”); Padilla Construction Co. v. Transportation Ins. Co., supra, 150 Cal. App. 4th
at 986, 58 Cal.Rptr.3d 807 (“California's rule of ‘horizontal exhaustion’ in liability insurance law
requires all primary insurance to be exhausted before an excess insurer must ‘drop down’ to defend
an insured, including in cases of continuing loss”); Carmel Development Co. v. RLI Ins. Co., 126
Cal. App. 4th 502, 514, 24 Cal. Rptr. 3d 588 (2005) (“[t]he inapplicability of secondary coverage
until exhaustion of primary limits generally holds true even where there is more underlying primary
insurance than contemplated by the terms of the secondary policy” (internal quotation marks
omitted)), review denied, *704  California Supreme Court, Docket No. S131568 (March 30,
2005); American Casualty Co. v. General Star Indemnity Co., 125 Cal. App. 4th 1510, 1520, 24
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Cal. Rptr. 3d 34 (2005) (excess carrier had no liability under excess policy “until exhaustion of
all applicable primary policies”); Travelers Casualty & Surety Co. v. Transcontinental Ins. Co.,
supra, 122 Cal. App. 4th at 959, 19 Cal.Rptr.3d  (referencing settled rule that excess policy does
not cover loss until all primary insurance has been exhausted); Reliance National Indemnity Co.
v. General Star Indemnity Co., 72 Cal. App. 4th 1063, 1076–77, 85 Cal. Rptr. 2d 627 (1999)
(“[t]he Courts of Appeal have held [that] ‘[i]t is settled under California law that an excess or
secondary policy does not cover a loss, nor does any duty to defend the insured arise until all
of the primary insurance has been exhausted’ ” (emphasis omitted)); Fireman’s Fund Ins. Co. v.
Maryland Casualty Co., 65 Cal. App. 4th 1279, 1305, 77 Cal. Rptr. 2d 296 (1998) (“true excess
insurer—one that is solely and explicitly an excess insurer providing only secondary coverage
—has no duty to defend or indemnify until all the underlying primary coverage is exhausted”);
Community Redevelopment Agency v. Aetna Casualty & Surety Co., supra, 50 Cal. App. 4th at
340, 57 Cal.Rptr.2d 755 (“Absent a provision in the excess policy specifically describing and
limiting the underlying insurance, a horizontal exhaustion rule should be applied in continuing
loss cases .... In other words, all of the primary policies in force during the period of continuous
loss will be deemed primary policies to each of the excess policies covering that same period.
Under the principle of horizontal exhaustion, all of the primary policies must exhaust before any
excess will have coverage exposure.” (Emphasis in original.)); Stonewall, supra, 46 Cal. App.
4th at 1850, 54 Cal.Rptr.2d 176 (“ ‘[l]iability under a secondary [excess] policy will not attach
until all primary insurance is exhausted, even if the total amount of primary insurance exceeds
the amount contemplated in the secondary policy’ ”); *705  Hartford Accident & Indemnity Co.
v. Superior Court, 23 Cal. App. 4th 1774, 1779, 29 Cal. Rptr. 2d 32 (1994) (“[l]iability under
an excess policy attaches only after all primary coverage has been exhausted” (internal quotation
marks omitted)); **605  Diamond Heights Homeowners Assn. v. National American Ins. Co., 227
Cal. App. 3d 563, 570, 277 Cal. Rptr. 906 (1991) (“all primary or underlying insurance must be
exhausted before excess coverage becomes effective”), review denied, California Supreme Court,
Docket No. S019821 (May 16, 1991); North River Ins. Co. v. American Home Assurance Co.,
supra, 210 Cal. App. 3d at 112, 257 Cal.Rptr. 129 (“[l]iability under an excess policy attaches only
after all primary coverage has been exhausted”); Olympic Ins. Co. v. Employers Surplus Lines Ins.
Co., supra, 126 Cal. App. 3d at 600, 178 Cal.Rptr. 908 (“A secondary policy, by its terms, does
not apply to cover a loss until the underlying primary insurance has been exhausted. This principle
holds true even where there is more underlying primary insurance than contemplated by the terms
of the secondary policy.”).


22 Moreover, we find SantaFe Braun distinguishable for another reason as well. Despite the
fact that the California Supreme Court in Montrose III clearly stated that its holding did
not address the issue of “when or whether an insured may access excess policies before
all primary insurance covering all relevant policy periods has been exhausted”; Montrose
III, supra, 9 Cal. 5th at 226 n.4, 260 Cal.Rptr.3d 822, 460 P.3d 1201; the court in SantaFe
Braun nevertheless rendered its decision on the basis of Montrose III, concluding that it was
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compelled by the decision in Montrose III to find that all primary insurance covering all
time periods did not need to be horizontally exhausted before the first level excess policies
could be triggered. SantaFe Braun, supra, 52 Cal. App. 5th at 28–30, 265 Cal.Rptr.3d 692.
As we have stated previously in this opinion, the application by the California Supreme
Court of a rule of vertical exhaustion under the circumstances present in Montrose III has
no bearing on our determination of the issue in the present case of whether the trial court
erred in determining that the underlying primary policies had to be horizontally exhausted
before liability under the excess policies could attach. We, thus, necessarily disagree with the
decision of the court in SantaFe Braun that Montrose III governed its determination of the
issue before it concerning the exhaustion of primary insurance, as opposed to the exhaustion
of multiple layers of excess policies, which was at issue in Montrose III.


The California Supreme Court stated its support for this well settled rule of law in McConnell v.
Underwriters at Lloyds of London, supra, 56 Cal. 2d at 637, 16 Cal.Rptr. 362, 365 P.2d 418. In that
case, the excess insurer alleged that, if the court determined that two primary policies covered the
accident at issue, then the liability of the excess insurer could not attach until the combined limits
of both of those policies had been exhausted. Id., at 646, 16 Cal. Rptr. 362, 365 P.2d 418. The
California Supreme Court stated that that contention “appear[ed] to be correct.” Id. The language
of the excess policy at issue in that case, which is similar to the language of the policies at issue in
the present case, provided that liability “ ‘shall not attach unless and until the Primary Insurers shall
have admitted liability for the Primary Limit or Limits, or unless and until the Assured has by final
judgment been adjudged to pay a sum which exceeds such Primary Limit or Limits.’ Under such
circumstances it is held that the excess insurance does not attach until all primary insurance has
been exhausted.” *706  Id. Furthermore, to the extent that one of the primary insurers had become
insolvent, the court stated that “it is noted that insolvency of a primary insurer gives rise to liability
under the excess policy, after, of course, any other primary coverage has been exhausted.” Id. It
is important to note that, although McConnell did not involve a long-tail claim, the court, at no
point, limited its determination that all primary coverage must be exhausted before liability of the
excess policy could attach to the primary coverage stated in the excess policy only, as evidenced
by its reference to the exhaustion of “any other primary coverage ....” Id.


Accordingly, under the facts of the present case, we disagree with Rohr's claim that SantaFe Braun
should apply to the issue of whether horizontal exhaustion of the primary policies is required.


3
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Having determined that the California Supreme Court's application of a rule of vertical exhaustion
to excess policies in Montrose III has no bearing on our determination of the issue in the present
case of whether the trial court erred in determining that the underlying primary policies had to
be horizontally exhausted before liability under the excess policies could attach, and also having
determined that we are not required to follow the decision of the First District Court of Appeal
in SantaFe Braun, we next look to relevant California case law for guidance in our resolution of
the issue concerning horizontal exhaustion of primary policies in this case involving a continuous
loss claim. We conclude, on the basis of that case law, that the trial court properly determined that
horizontal exhaustion of all primary **606  insurance was required in the present case.


The primary issue addressed by the California Court of Appeal in *707  Community
Redevelopment Agency v. Aetna Casualty & Surety Co., supra, 50 Cal. App. 4th at 329, 57
Cal.Rptr.2d 755, which is directly on point to the issue presented in the present appeals, was
“whether an excess insurer, under policy provisions such as those presented [in that case], has any
obligation, in a continuing loss case, to ‘drop down’ and provide a defense to a common insured
before the liability limits of all primary insurers on the risk have been exhausted.” (Emphasis in
original.) Id., at 332, 57 Cal. Rptr. 2d 755. The court answered that question in the negative, and its
reasoning is relevant to our analysis of the issue concerning horizontal exhaustion in the present
case. See id.


Community Redevelopment Agency involved a redevelopment project in the Los Angeles area
in which mass grading and filling was performed improperly, resulting in building pads that
were defective and damaged, which, in turn, caused continuing damage to the structures and
improvements located thereon as a result of the continual settling of the pads. Id., at 333–34,
57 Cal. Rptr. 2d 755. United Pacific Insurance Company (United) and State Farm Fire and
Casualty Insurance Company (State Farm) had issued commercial general liability policies that
provided coverage for the related property damage claims. Id., at 334, 57 Cal. Rptr. 2d 755.
Additionally, the developer had purchased an umbrella policy from Scottsdale Insurance Company
(Scottsdale) that was specifically excess to the State Farm policy, although not exclusively excess.
Id. Although State Farm's liability limits had been reached and exhausted, United's limits had not
been exhausted. Id., at 340, 57 Cal. Rptr. 2d 755. United argued that because Scottsdale's policy
expressly provided that it was excess to the State Farm policy, Scottsdale's duty to provide a defense
arose upon the exhaustion of State Farm's liability limits. Id., at 341, 57 Cal. Rptr. 2d 755.


The California Court of Appeal rejected United's claim that Scottsdale's duty to provide a defense
arose upon the exhaustion of State Farm's liability limits, *708  explaining that because the other
provisions of the Scottsdale policy do not limit coverage to only the excess over the limits of the
State Farm policy but, rather, expressly extend coverage to “ ‘the applicable limits of any other
underlying insurance collectible by the [insureds]’ ... [t]he only reasonable interpretation of this
policy language is that the term ‘underlying insurance’ must be read to include all available primary
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insurance, not just the policy expressly listed on the schedule of underlying insurance.” (Emphasis
in original.) Id. In reaching that conclusion, the court explained: “If an excess policy states that it is
excess over a specifically described policy and will cover a claim when that specific primary policy
is exhausted, such language is sufficiently clear to overcome the usual presumption that all primary
coverage must be exhausted. However, that is not the case here. As the quoted provisions of
Scottsdale's policy make clear ... it was intended to be excess to all underlying insurance, whether
such insurance was described in the schedule of underlying insurance or not.” (Citation omitted;
emphasis in original.) Id., at 340 n.6, 57 Cal.Rptr.2d 755. The court further stated: “ ‘[W]e must
conclude that when a policy which provides excess insurance above a stated amount of primary
insurance contains provisions which make it also excess insurance above all other insurance which
contributes to the payment of the loss together with specifically stated primary insurance, such
clause will be given **607   effect as written.’ ... In other words, an excess insurer can require
in its policy that all primary insurance be first exhausted. Consistent with the horizontal rule, that
is what Scottsdale effectively did in this case. Because exhaustion of all available primary (or
underlying) insurance never occurred, Scottsdale's duty, under the terms of its policy, to ‘drop
down’ and provide a defense never arose.” (Citation omitted; emphasis in original.) Id., at 341, 57
Cal. Rptr. 2d 755; see also *709  Peerless Casualty Co. v. Continental Casualty Co., supra, 144
Cal. App. 2d at 625, 301 P.2d 602; cf. Travelers Casualty & Surety Co. v. Transcontinental Ins. Co.,
supra, 122 Cal. App. 4th at 959, 19 Cal.Rptr.3d 272 (concluding that, unlike language of umbrella
policy in Community Redevelopment Agency, language of excess policy was “ ‘sufficiently clear’ ”
to trigger defense obligations of excess insurer upon exhaustion of underlying insurance as defined
in policy, regardless of existence of other insurance).


The court in Community Redevelopment Agency further stated: “It is settled under California law
that an excess or secondary policy does not cover a loss, nor does any duty to defend the insured
arise, until all of the primary insurance has been exhausted. ... The California general rule that all
primary insurance must be exhausted before a secondary insurer will have exposure favors and
results in what is called ‘horizontal exhaustion.’ This is contrasted with ‘vertical exhaustion’ where
coverage attaches under an excess policy when the limits of a specifically scheduled underlying
policy [are] exhausted and the language of the excess policy provides that it shall be excess only
to that specific underlying policy.


“This is a particular problem in continuous loss cases, such as the one before us. In such cases,
primary liability insurers may have exposure to defend (and perhaps indemnify) claims arising
before or after the effective dates of such policies. As a result of the [California] Supreme Court's
conclusion that a continuing or progressively deteriorating condition which causes damage or
injury throughout more than one policy period will potentially be covered by all policies in effect
during those periods ... the ‘horizontal exhaustion’ versus ‘vertical exhaustion’ issue will become
an increasingly common one to be resolved. ... Absent a provision in the excess policy specifically
describing and limiting the underlying insurance, a horizontal exhaustion rule should be applied
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in continuous loss cases because *710  it is most consistent with the principles enunciated in
Montrose [I]. In other words, all of the primary policies in force during the period of continuous
loss will be deemed primary policies to each of the excess policies covering that same period.
Under the principle of horizontal exhaustion, all of the primary policies must exhaust before any
excess will have coverage exposure.” (Citations omitted; emphasis in original; footnote omitted.)
Community Redevelopment Agency v. Aetna Casualty & Surety Co., supra, 50 Cal. App. 4th at
339–40, 57 Cal.Rptr.2d 755.


[27] Applying the principles of Community Redevelopment Agency to the present case, we
conclude that the trial court properly applied a rule of horizontal exhaustion. 23  The Harbor and
London excess **608  policies similarly define ultimate net loss to mean “the amount payable in
settlement of the liability of the Assured after making deductions for all recoveries and for other
valid and collectible insurances ....” Where, as here, general excess policies like the ones at issue
in the present case provide “excess insurance above a stated amount of primary insurance [and]
[contain] provisions which make [them] also excess insurance above all other insurance which
contributes to the payment of the loss together with the specifically stated primary insurance, such
clause[s] will be given effect as written.” Peerless Casualty Co. v. Continental Casualty Co., supra,
144 Cal. App. 2d at 625, 301 P.2d 602. For this court to ignore the plain language of the excess
policies making them excess to *711  “other valid and collectible insurances,” in addition to the
specifically stated underlying policies, would be to ignore the language of the contracts as written,
which is contrary to rules of insurance contract interpretation under California law. See, e.g., La
Jolla Beach & Tennis Club, Inc. v. Industrial Indemnity Co., 9 Cal. 4th 27, 37, 884 P.2d 1048, 36
Cal. Rptr. 2d 100 (1994); see also Travelers Casualty & Surety Co. v. Transcontinental Ins. Co.,
supra, 122 Cal. App. 4th at 955, 19 Cal.Rptr.3d 272. We conclude, therefore, that an examination
of the policy provisions at issue in the excess policies supports our decision not to apply the rule of
vertical exhaustion set forth in SantaFe Braun. Instead, the rule of horizontal exhaustion set forth
in Community Redevelopment Agency and the other California cases cited in part III B 2 of this
opinion should be applied in the circumstances of the present case.


23 We note that Rohr attempts to distinguish Community Redevelopment Agency on the ground
that it involved a dispute between insurers. Specifically, Rohr alleges that “this case involves
a dispute between Rohr and its insurers and, when a policyholder is involved, the priority
must be on providing the policyholder with access to the excess insurance coverage it has
paid for. Community Redevelopment [Agency], a dispute between insurers, is inapplicable
here.” Related to its attempt to distinguish Community Redevelopment Agency, Rohr also
asserts that the differences between excess and primary insurance do not compel a conclusion
supporting a rule of horizontal exhaustion. We are not persuaded by either claim, especially
given that the application of a rule of horizontal exhaustion will not deprive Rohr of access
to its excess insurance from the Continental plaintiffs.
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Rohr cites Continental Ins. Co. II, supra, 15 Cal. App. 5th at 1017, 223 Cal.Rptr.3d 716, in support
of its claim that a rule of vertical exhaustion should apply. In that case, the state of California
brought an action to recover from various insurers for costs related to the cleanup of hazardous
waste. Id., at 1022, 223 Cal.Rptr.3d 716. Following a remand from the California Supreme Court,
the parties filed motions for summary judgment concerning the issue of whether the policies issued
by Continental Insurance Company and Continental Casualty Company “attached immediately
upon exhaustion of the specified retention for the specified policy period (vertical exhaustion) or
only upon exhaustion of all retentions across all policy periods (horizontal exhaustion).” Id., at
1026, 223 Cal.Rptr.3d 716. The trial court ruled that vertical exhaustion applied, and the Court
of Appeal agreed. Id.; see id., at 1037, 223 Cal.Rptr.3d 716. In reaching that conclusion, the
court found that Community Redevelopment Agency was not controlling because it “involved true
primary policies”; id., at 1036, 223 Cal.Rptr.3d 716; whereas, in Continental Ins. Co. II, “the
applicable *712  policies were not neatly divided into a primary level and an excess level. With one
negligible exception, all of the applicable policies were excess to a retention. 24  ... Thus, no policy
was written as **609  excess to any other specified policy ....” (Emphasis omitted; footnote added;
footnote omitted.) Id., 1034. The court further explained: “Community [Redevelopment Agency]
reasoned that a primary policy is qualitatively different from an excess policy; the defense and
indemnity obligations under a primary policy are immediate, whereas under an excess policy, they
are merely contingent. Thus, an excess insurer should not be required to defend or to indemnify
as long as any primary insurer is still sitting on its hands. The same is not true of two insurers
[that] have issued policies that are excess to a retention. Their defense and indemnity obligations
are both contingent, and they have priced their premiums accordingly. We cannot say, from their
relationship alone, that either one should have to exhaust before the other is liable.” (Footnote
omitted.) Id., at 1034–35, 223 Cal.Rptr.3d 716; see also Montgomery Ward & Co. v. Imperial
Casualty & Indemnity Co., 81 Cal. App. 4th 356, 364, 97 Cal. Rptr. 2d 44 (2000) (self-insurance
retentions “are not primary insurance and the principle of horizontal exhaustion does not apply”).
Accordingly, the circumstances of Continental Ins. Co. II, in which the court applied a rule of
vertical exhaustion, do not apply to the present case.


24 In Continental Ins. Co. II, supra, 15 Cal. App. 5th at 1030, 223 Cal.Rptr.3d 716, the court
explained that “[m]ost excess policies are written as excess to a specified primary policy.
Alternatively, however, a policy may be written as excess to an insured's retention. The
term retention ... refers to a specific sum or percentage of loss that is the insured's initial
responsibility and must be satisfied before there is any coverage under the policy.” (Internal
quotation marks omitted.)


We conclude that the trial court did not err in determining that Rohr was required to horizontally
exhaust all primary insurance before the liability of its excess insurers could attach.
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*713  C


Exhaustion of Primary Policies


Rohr's final claim related to the summary judgment rendered in favor of the Continental plaintiffs
is that the trial court erred in concluding that actual payment by Royal of its policy limits was
required to exhaust those policies in order for Rohr to be able to access the excess policies of the
Continental plaintiffs. Rohr's claim is based on the fact that the trial court, in its memorandum
of decision, stated that Arrowood had “paid less than [the] per occurrence limits of its policies to
Rohr. Because the limits have not been paid in full, the exhaustion necessary before the Harbor and
London excess policies may be triggered remains unsatisfied.” (Emphasis added.) We disagree
with Rohr.


In support of its claim, Rohr claims that a reversal of the trial court's judgment is required for three
reasons. First, Rohr claims that “the language of all of the Federal and Century excess policies
and one Continental umbrella policy makes clear that actual payment of underlying policies is
not required. Instead, exhaustion can be proved by evidence that the loss attributable to a single
occurrence is greater than the attachment point of the excess policies—the subject of a future
phase of trial. 25  Second, the remaining Continental policies and Lloyd's policies only require
maintenance of underlying primary policies during the ‘currency’ of the policy term—meaning
that once the policy term had expired, Rohr was free to compromise the underlying policies
and fill any gap created by that compromise. Third, and alternatively, Royal and all relevant
underlying insurers continue to be defendants in this litigation, subject to contribution claims of
other insurers. As such, the liability *714  of the Royal and other policies for coverage of the
underlying environmental **610  claims can be determined in this case, thereby fulfilling the
exhaustion requirements in the Continental and Lloyd's policies.” (Footnote added.)


25 We address the summary judgment rendered in favor of Federal and Century separately in
this opinion. See parts IV and V of this opinion, respectively.


In opposition to Rohr's claim, the Continental plaintiffs allege that full payment by Royal of the
limits of the Royal primary policies is necessary for the excess policies to respond. Specifically,
they claim that the trial court “correctly held that where excess policies, like the Continental and
London policies here, contain language that states the policies will not attach until the primary
insurer has paid or been held liable to pay the full underlying limit (the exhaustion clause), full
payment of the underlying primary policy by the primary insurer is required before the excess
policy responds.”
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Our analysis of this claim is guided by Qualcomm, Inc. v. Certain Underwriters at Lloyd's, London,
supra, 161 Cal. App. 4th at 184, 73 Cal.Rptr.3d 770. In that case, the defendant excess insurer had
refused to pay under its excess policy after Qualcomm, Inc. (Qualcomm), entered into a settlement
with its primary insurer over a coverage dispute related to a class action lawsuit, which was for an
amount that was less than the $20 million limit of the primary insurer's policy. Id., at 187–88, 189,
73 Cal. Rptr. 3d 770. Qualcomm filed an appeal after the trial court ruled that the excess coverage
had not been triggered. Id. Pursuant to the language of the exhaustion provision in the limit of
liability clause of the excess policy, the excess insurer would be liable “only after the insurers
under each of the Underlying policies have paid or have been held liable to pay the full amount of
the Underlying Limit of Liability,” which was $20 million under the primary policy. (Emphasis in
original; internal quotation marks omitted.) Id., at 195, 73 Cal. Rptr. 3d 770.


The California Court of Appeal for the Fourth District concluded that “the phrase ‘have paid ...
the full amount [of $20 million]’ ... cannot have any other *715  reasonable meaning than actual
payment of no less than the $20 million underlying limit.” Id. Moreover, with respect to the
language, “ ‘have been held liable to pay the full amount of [$20 million]’ ”; id., at 196, 73 Cal.
Rptr. 3d 770; the court stated: “We need not decide whether the phrase ‘held liable to pay’ is
susceptible of more than one reasonable meaning, because even assuming arguendo the phrase is
ambiguous and we interpret it in Qualcomm's favor to include responsibility for payment under
a settlement agreement, Qualcomm's complaint does not indicate (nor does Qualcomm argue)
that the settlement between it and [its primary insurer] required [the primary insurer] to accept
responsibility or liability for the full amount of the $20 million limit on the underlying policy.
Nor does the complaint plead that [the primary insurer] was obligated to pay $20 million pursuant
to a court order or judgment, which would plainly fall within such policy language. By the term
of the excess policy requiring [the primary insurer] be ‘held liable to pay’ the ‘full amount’ of
the underlying limit before [the excess insurer's] liability attaches (even if it does not actually
pay ...) [the excess insurer] is under no obligation to provide excess coverage.” (Citation omitted;
emphasis in original; footnote omitted.) Id., at 196-97, 73 Cal. Rptr. 3d 770. Accordingly, the
court in Qualcomm, Inc., concluded that, pursuant to the plain and unambiguous language of the
excess policy, the defendant excess insurer's obligation did not arise because “the primary insurer
neither paid the ‘full amount’ of its liability limit nor had it become legally obligated to pay the full
amount of the primary liability limit in the parties’ settlement **611  agreement.” 26  Id., at 188,
73 Cal. Rptr. 3d 770; *716  see also Span, Inc. v. Associated International Ins. Co., 227 Cal. App.
3d 463, 468, 277 Cal. Rptr. 828 (1991) (language of excess policy was not ambiguous where it
required exhaustion of underlying limit by payment before excess insured was required to respond
and, therefore, exhaustion by insolvency of primary insurer was not sufficient), review denied,
California Supreme Court, Docket No. S019870 (April 25, 1991).


26 The court in Qualcomm, Inc. v. Certain Underwriters at Lloyd's, London, supra, 161 Cal.
App. 4th at 204, 73 Cal.Rptr.3d 770, also rejected Qualcomm's claim that the public policy
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of promoting settlement compelled the conclusion that the defendant excess insurer was
obligated to pay, even if the obligation contravened the language of the policy. The court
stated: “Whatever merit there may be to conflicting social and economic considerations,
they have nothing whatsoever to do with our interpretation of the unambiguous contractual
terms. ... If contractual language in an insurance contract is clear and unambiguous, it
governs, and we do not rewrite it for any purpose. ... Our conclusion is consistent with the
authority on which Qualcomm relies, Signal [Cos.] v. Harbor Ins. Co., [27 Cal. 3d 359,
365–67, 165 Cal. Rptr. 799, 612 P.2d 889 (1980)], in which the California Supreme Court
found no compelling equitable consideration to impose an obligation on an excess carrier,
contrary to the language of its excess policy, to reimburse a primary carrier for defense costs
where those costs were incurred before exhaustion of the primary policy limits. ... The court
expressly decline[d] to formulate a definitive rule applicable in every case in light of varying
equitable considerations which may arise, and which may affect the insured and the primary
and excess carriers, and which depend upon the particular policies of insurance, the nature
of the claim made, and the relation of the insured to the insurers. ... Taking Signal’s lead, we
affirm the judgment based on the excess policy language and underlying circumstances of
this particular case.” (Citations omitted; internal quotation marks omitted.) Qualcomm, Inc.
v. Certain Underwriters at Lloyd's, London, supra, at 204, 73 Cal.Rptr.3d 770.


[28]  [29] Pursuant to the attachment of liability clause in Harbor excess policy 102211, liability to
pay under the policy does not attach “unless and until the Primary and Underlying Excess Insurers
shall have admitted liability for the Primary and Underlying Excess Limit(s) or unless and until
the Assured has by final judgment been adjudged to pay an amount which exceeds such Primary
and Underlying Excess Limit(s) and then only after the Primary and Underlying Excess Insurers
have paid or have been held liable to pay the full amount of the Primary and Underlying Excess
Limit(s).” With the exception of the Harbor umbrella policy, the other Harbor excess policies at
issue in these appeals contain either identical or substantially similar language; see footnotes 10
and 11 of this opinion; as do the London excess policies. See footnote 12 of this opinion. Therefore,
in light of the plain language of the policies, the trial court's *717  determination that payment of
the full limits of the primary policies was necessary for exhaustion to be satisfied was proper. The
court, however, nevertheless improperly determined that the necessary exhaustion of the Royal
primary policies remained unsatisfied. This court has determined that the exhaustion of all primary
insurance is required before an excess insurer is obligated to respond; see part III B of this opinion;
and that the Royal primary policies each provide coverage of $2 million per occurrence for a
combined total of $4 million. See part III A of this opinion. Because Rohr has entered into and
received payment pursuant to a settlement concerning the Royal primary policies for an amount
that exceeds $4 million, under the circumstances here, exhaustion by payment of the full amount
of the limits of the Royal primary policies has been satisfied. 27  **612  This determination applies
to the Harbor and London excess policies with two noted distinctions. With respect to London
policy V20621, which was found to be specifically excess to London policy V20620, the trial court
found that policy V20621 will be immediately triggered upon exhaustion of policy V20620, but
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that because V20620 could not be accessed prior to exhaustion of all primary policies, which the
court found could not take place, policy V20621 likewise would be inaccessible. In light of our
determination of the liability limits of the Royal primary policies and that, because the amount of
the settlement with and payment by Arrowood under *718  those policies exceeded their limits,
exhaustion of those primary policies has been satisfied, we disagree with the trial court's conclusion
regarding the inaccessibility of policy V20621. 28  Moreover, with respect to Harbor umbrella
policy 108909, the trial court again determined that no liability under the umbrella policy could
attach until the underlying primary insurance has been exhausted by payment of the liability limits.
Given our determination regarding the exhaustion of the underlying insurance, liability under the
Harbor umbrella policy attaches.


27 The trial court noted that it made “no determination at [that] time that the primary policies are
the only policies that must be exhausted before the Harbor and London policies will provide
coverage. As previously noted, some of the policies may have other levels of coverage
intervening between them and the primary policies. The present motions, however, seek only
a determination of whether coverage under the Harbor and London policies is unavailable
because the primary policies have not been exhausted. Accordingly, the court is not called
upon at this time to determine whether any additional policies within Rohr's insurance
coverage portfolio must also be exhausted before coverage is available under the Harbor and
London policies.” (Emphasis in original.)


28 We further note that London policy V20621 lists Royal Indemnity Company as one of four
primary insurers under the policy. See footnote 15 of this opinion. Our determination that the
exhaustion requirement has been satisfied is limited to the exhaustion of the Royal primary
policies only. See footnote 27 of this opinion.


D


Conclusion


In summary, because Arrowood, as successor to Royal, has paid Rohr more than the per occurrence
limits of its 1959 to 1971 policies, the obligations of the Continental plaintiffs may arise if it
is determined on remand that Arrowood's payment satisfies the exhaustion requirement of those
policies with respect to any one occurrence. Thus, the trial court's conclusion that the excess
policies of the Continental plaintiffs could never attach was incorrect. Therefore, the trial court
improperly granted the motion for partial summary judgment filed by the Continental plaintiffs and
determined that they were entitled to judgment as a matter of law. Instead, the court should have
granted the motion for summary judgment filed by Rohr with respect to the Continental plaintiffs.
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IV


FEDERAL'S MOTION FOR SUMMARY JUDGMENT


In its appeal in Docket No. AC 41537, Rohr challenges the judgment of the trial court granting the
motion for *719  summary judgment filed by Federal. 29  We conclude **613  that the trial court
properly granted Federal's motion for summary judgment.


29 Rohr raises the same claims on appeal concerning the granting of the motions for summary
judgment filed by Federal and Century as it does with respect to the granting of the
Continental plaintiffs’ motion for summary judgment, namely, that the trial court erred in
concluding that (1) the Royal primary policies provided per occurrence limits in the amount
of $8 million, (2) the underlying primary insurance policies had to be horizontally exhausted
before any excess policies could attach to provide coverage, and (3) Rohr was required to be
paid the $8 million policy limit before it could access its excess insurance policies.


In addressing Federal's motion for summary judgment, the trial court stated: “Federal issued three
excess policies to Rohr effective from August 1, 1982 through August 1, 1985. Federal argues
that, pursuant to the principle of horizontal exhaustion, all policies in effect during any part of
the period of continuous loss potentially are liable up to their limits. Federal reasons that the
present case involves claims of property damage beginning in the 1940s and continuing past 1985,
and that the Royal policies and the Federal policies were both on the risk for portions of that
period. Accordingly, it argues that all primary policies are deemed primary to any excess policies
covering any part of the period of continuous loss. See Community Redevelopment Agency v. Aetna
Casualty & Surety Co., supra, 50 Cal. App. 4th at 339, 57 Cal.Rptr.2d 755. Federal concludes that,
accordingly, although its policies were issued to cover later policy periods than the Royal policies,
they cannot be reached until all primary policies have been exhausted.


“In support of its assertion that all underlying policies have not been exhausted, Federal relies on
the fact that Rohr entered into settlement agreements for less than the full limits with Arrowood on
the Royal primary policies, and also with First State Insurance Company (First State) and Twin City
Fire Insurance Company *720  (Twin City), 30  which issued excess policies directly underlying
the Federal policies during the August 1, 1982, to August 1, 1985 policy periods.


30 In addition to its settlement with Arrowood, on December 10, 2014, Rohr entered into a
settlement agreement with the defendant insurers Hartford Accident & Indemnity Company,
First State and Twin City.
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“In its opposition, Rohr maintains that the Federal policies do not require it to collect any specific
amount from any particular insurer as a condition to coverage, and that the Federal policies are
liable toward the loss once Rohr's damages meet the fixed attachment points of the Federal excess
policies. Additionally, Rohr argues that Federal's policies do not contain an exhaustion provision
or a provision requiring full payment from any underlying policies before the Federal policies are
triggered. In the absence of such a provision, Rohr asserts, settlement with underlying insurers
does not forfeit Rohr's coverage under the Federal policies. In such circumstances, Rohr asserts
that it becomes ‘self-insured’ for the loss until the amount of the claims reach the Federal policies’
excess layer. Moreover, Rohr argues that the Federal policies do not clearly and unequivocally
inform Rohr that they intend to be in excess of all primary insurance and all excess insurance and,
accordingly, do not require horizontal exhaustion.” (Footnote added.)


On appeal, Federal and Century joined in and adopted the brief filed by the Continental plaintiffs
concerning the issues of horizontal exhaustion and the lack of exhaustion of the underlying
policies. They also filed a separate brief to address the legal issues related to the excess policies
they had issued between 1982 and 1986. Their specific arguments will be addressed separately as
they relate to each of the policies.


A


Federal Excess Policy 7936-07-90


We examine the provisions of the Federal excess policies. With respect to Federal **614  excess
policy 7936-07-90, *721  the trial court stated: “The declarations applicable to policy 7936-07-90
for the period August 1, 1982, to August 1, 1983, identify it as an excess liability policy providing
$10 million in excess coverage above the [Twin City] policy, which, in turn, provides $10 million
above an additional $40 million in other underlying insurance. ... The insuring agreement provides:
[T]he Company agrees to pay on behalf of the Insured loss resulting from any occurrence Insured
by the terms and provisions of the First Underlying Insurance policy scheduled in Item 6 of the
Declarations .... The insurance afforded by this policy shall apply only in excess of and after
all underlying insurance ... has been exhausted. ... Underlying insurance is defined to mean all
policies scheduled in Item 6 .... The Federal policy adopts and follows all the terms, conditions
and provisions of policy 103926 issued by Twin City ....


“The court concludes that there is a specific relationship between the Federal and Twin City
policies. This conclusion is underscored by the fact that the Federal policy adopts and follows
the terms, conditions and provisions of the Twin City policy. Accordingly, a natural, unrestrained
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reading of the language permits the court to conclude that the Federal policy is specifically excess
to the Twin City policy.


“The relevant provisions of the Twin City policy are as follows:


“Limits of Liability ... The total liability of the Company for all ultimate net loss as the result of
any one occurrence shall not exceed the limit of liability stated [in] the declarations as applicable
to each occurrence. ... [T]he total liability of the Company for all ultimate net loss because of ...
property damage to which this policy applies ... shall not exceed the limit of liability stated in the
declarations as aggregate ....


*722  “Ultimate Net Loss: The total of the following amounts ... (1) all sums which the insured ...
shall become legally obligated to pay as damages, whether by reason of adjudication or settlement,
because of ... property damage ....


“Other Insurance: The Insurance afforded by this policy shall be excess insurance over any other ...
Insurance ... available to the Insured, whether or not described in the Schedule of Underlying
Insurance Policies, and applicable to any part of ultimate net loss, whether such other insurance is
stated to be primary, contributing, excess or contingent ....


“The court previously concluded that horizontal exhaustion of the primary policies is applicable to
this case in which continuing property damage has been alleged across several decades, triggering
multiple policy periods. The Royal [primary] policies, which are considered primary to all excess
policies, have not paid their full limits. Additionally, the directly underlying Twin City policy
[insurer] has settled with the insured for less than its full limits. The fact that the Federal policy is
specifically excess to, and follows, the Twin City policy creates a sequential expectation as to when
the Federal policy pays its limits because the Federal limits shall immediately follow the Twin City
limits. The Twin City policy's other insurance clause provides, however, that its coverage is excess
over any other valid and collectible insurance available to the insured. Moreover, the terms of the
Federal policy expressly contemplate that a specified amount of coverage within the policy period
will be exhausted, including the limits of the Twin City policy, before its own limits are triggered.


“Construing the terms of the Federal and Twin City policies together and as a whole, the court
acknowledges that, although **615  horizontal exhaustion generally is being applied to the
collective policy limits and policy *723  periods in this case, the specific relationship between
the Federal and Twin City policies would ordinarily require a vertical allocation scheme between
the two policies, and the limits of the Federal policy would be immediately triggered once Twin
City paid its limits. ... In the present case, however, the court cannot conclude that the limits
of this Federal excess policy are triggered, because the Twin City excess policy, and the Royal
primary policies, which settled for less than their specified limits, constitute other valid insurance
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collectible by the insured. Therefore, the plain terms of the policies must be given effect as written.
As an excess insurance policy providing coverage above a stated amount, the Federal policy must
be considered excess insurance above all other available insurance ... and cannot be expected to pay
its limits until the applicable limits of any other underlying insurance collectible by the insured,
including primary coverage which is still available, have been paid.” (Citations omitted; internal
quotation marks omitted.)


Federal claims that, although “the trial court to some degree fused the two distinct legal concepts on
which the judgments for Century and Federal were based—and on which such judgments should
be affirmed—any shortcomings in the trial court's analysis were ultimately immaterial because
the final judgments are fully supported by the record.” Specifically, Federal claims that “the fact
that the trial court conflated the concept that an excess policy can ‘follow form’ to underlying
policy terms and conditions with the concept that an excess policy can ‘specifically follow’ an
underlying policy does not detract from the trial court's ultimate correct judgment for Federal.”
Federal explains that its 1982–1983 policy is a general excess policy that cannot be reached until
“Rohr exhausts the $50 million in scheduled limits directly underlying it,” and that, because its
policy “does not contain any language specifically identifying and *724  limiting the underlying
coverage,” it is excess over all of Rohr's primary insurance. (Emphasis in original.) Finally, Federal
claims that its excess policy cannot be reached in light of Rohr's settlement with Twin City for
less than the limits of the Twin City policy, and cites Qualcomm, Inc., in support of its claim. In
contrast, Rohr claims that, “[i]f the trial court was correct in concluding that [the Federal 1982–
1983 policy] was specific excess, then vertical exhaustion should apply without regard to the
existence of unexhausted policies in other years.”


[30] Pursuant to the plain terms of the 1982–1983 Federal excess policy, Federal agreed to pay for
loss resulting to the insured from any occurrence insured by the terms and provisions of the first
underlying insurance policy—the Twin City policy. The Federal policy further provides that its
coverage applies only in excess of and after the exhaustion of all underlying insurance as defined
in item 6 of the schedule, which refers to the Twin City policy as the first underlying insurance
policy and to various other insurance policies on file with the company totaling $40 million, and
does not specifically mention the Royal primary policy. We need not decide whether the Federal
1982–1983 policy is a general excess policy or whether, as Federal claims, the trial court conflated
any concepts. Regardless of whether the policy is specific or general excess, pursuant to its plain
language, Rohr must exhaust $50 million in scheduled limits directly underlying the Federal policy
before the Federal policy provides coverage. Notwithstanding our determination that the coverage
limits of the Royal primary policies have been exhausted, the 1982–1983 **616  Federal policy
lists the $10 million Twin City policy as the first underlying insurance policy, with $40 million
in other underlying insurance that must be exhausted for the insurer to cover a loss under the
policy. The Twin City policy and the Federal policy constitute multiple layers of excess insurance,
to which a rule *725  of vertical exhaustion applies. See Montrose III, supra, 9 Cal. 5th at 226,
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260 Cal.Rptr.3d 822, 460 P.3d 1201. Thus, even if horizontal exhaustion of all of the $40 million
in underlying insurance has occurred, exhaustion of the Twin City policy would still be required
before coverage under the Federal policy attaches. Because Rohr has settled with Twin City, a
directly underlying excess insurer to the Federal 1982–1983 policy, for less than the specified
limits of the Twin City policy, the requisite exhaustion has not occurred. See Qualcomm, Inc. v.
Certain Underwriters at Lloyd's, London, supra, 161 Cal. App. 4th at 196–97, 73 Cal.Rptr.3d 770.
Accordingly, the trial court properly rendered summary judgment in Federal's favor with respect
to its 1982–1983 excess policy.


B


Federal Excess Policies (84) 7936-07-90 And (85) 7936-07-90


With respect to Federal excess policies (84) 7936-07-90 and (85) 7936-07-90, the trial court stated:
“Unlike Federal 7936-07-90, Federal policies (84) 7936-07-90 and (85) 7936-07-90 do not follow
form to a directly underlying insurance policy; however, the insuring agreements for both policies
require that the first designated underlying insurance and all underlying insurance pay their limits
before the Federal policies pay their own limits. Federal policy (84) 7936-07-90 provides $10
million in excess coverage above the Twin City policy, which, in turn, provides $10 million above
an additional $40 million in other underlying insurance. ... The declarations page for Federal policy
(84) 7936-07-90 provides that coverage ‘shall apply only in excess of and after all underlying
insurance (as scheduled in Item 6 of the Declarations) has been exhausted.’ ... Item 6 of the
Declarations identifies the Twin City policy as the first underlying insurance, in addition to various
other underlying policies ‘on file with company.’ ...


*726  “Federal policy (85) 7936-07-90 provides $10 million in excess coverage above the First
State policy, which in turn provides $10 million excess coverage. ... The terms of Federal (85)
7936-07-90 include the same substantive language as Federal (84) 7936-07-90, except that it
identifies the First State policy as the first underlying insurance. ...


“Pursuant to their plain language, the court concludes that Federal policy (84) 7936-07-90 and (85)
7936-07-90 are general excess policies. In this case, the terms of the policies specify that coverage
is intended to be ‘in excess of and after all underlying insurance.’ The Royal policies, which are
considered primary to all excess policies covering the claims, and the directly underlying First
State and Twin City excess policies, are ‘underlying insurance.’


“The terms of the Federal policies expressly contemplate that a specified amount of underlying
coverage will be exhausted, including the limits of the First State and Twin City policies. These
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policies have not paid their full limits, and, additionally, primary coverage under the Royal policies
also remains available to the insured. The plain terms of the Federal policies must be given effect
as written. As excess insurance policies providing coverage above a stated amount, the Federal
policies must be considered excess insurance above all other available insurance ... and cannot be
expected to pay their respective limits until the applicable limits **617  of any other underlying
insurance, including primary coverage, have been paid.” (Citations omitted; emphasis in original.)
The court, thus, determined that Federal demonstrated that it was entitled to summary judgment
in its favor.


For the same reasons we discussed with respect to the Federal 1982–1983 policy, we conclude that
the trial court properly rendered summary judgment in favor of Federal with respect to the 1984
and 1985 policies. *727  Regardless of whether horizontal exhaustion of all underlying primary
insurance has occurred, the exhaustion of the first layer excess insurance policies—the First State
policy and the Twin City policy—is required for coverage under these Federal policies to attach.
Because Rohr entered into a settlement with First State and Twin City for less than the limits of
their respective policies, there can be no exhaustion through payment of the limits of those policies.
See Qualcomm, Inc. v. Certain Underwriters at Lloyd's, London, supra, 161 Cal. App. 4th at 196–
97, 73 Cal.Rptr.3d 770.


Accordingly, the trial court properly granted Federal's motion for summary judgment.


V


CENTURY'S MOTION FOR SUMMARY JUDGMENT


In its appeal in Docket No. AC 41538, Rohr challenges the judgment of the trial court granting
the motion for summary judgment filed by Century. 31  We conclude that the trial court properly
granted Century's motion for summary judgment with respect to policy 00 73 01, but should have
denied the motion as to policies ZCX8459, ZCX8609 and ZCX8634.


31 See footnote 29 of this opinion.


A


Century Excess Policy 00 73 01
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[31] The first of four policies issued by Century to Rohr was policy 00 73 01. The trial court stated
the following with respect to this policy: “The declarations applicable to policy 00 73 01 for the
period August 1, 1984, to August 1, 1985, identify it as a policy of excess insurance, providing
$5 million in excess coverage above $25 million. ... Item 3 of the declarations specifies that the
$5 million policy limit is in excess of limits specified in item 2. Item 2 identifies the designated
*728  underlying insurance as a First State insurance [policy] with limits of $25 million excess of
primary limits. ... The policy further provides: This is a policy of excess insurance .... The insurance
afforded by this Policy shall follow that of the designated underlying insurance .... Additionally,
it provides that [t]his policy indemnifies the insured in accordance with the applicable insuring
agreements, conditions ... of the designated underlying insurance for excess loss .... The court
concludes that there is a specific relationship between the Century and First State policies. This
conclusion is underscored by the fact that the Century policy shares the same insuring agreements
and conditions applicable to the First State policy. The Century policy also plainly provides that
its coverage shall follow the First State policy. Accordingly, a natural, unrestrained reading of the
policy leads the court to conclude that the Century policy is specifically excess to the First State
policy.


“The relevant provisions of the First State policy are as follows:


“Underlying Limit-Retained Limit: The Company shall be liable only for the ultimate net loss
in excess of the greater of **618  the insured's: (A) Underlying Limit—an amount equal to the
limits of liability indicated beside the underlying insurance listed in the Schedule A of underlying
insurance, plus the applicable limits of any other underlying insurance collectible by the insured ....


“Ultimate Net Loss: Means the sums paid as damages in settlement of a claim or in satisfaction of
a judgment for which the insured is legally liable after making deductions for all other recoveries,
salvages and other insurances whether recoverable or not, other than the underlying insurance
and excess insurance purchased specifically to be in excess of this policy ....


“Other Insurance: If other collectible insurance with any other insurer is available to the insured
covering *729  a loss covered hereunder ... the insurance hereunder shall be in excess of, and not
contribute with such other insurance. ...


“The court has already concluded that horizontal exhaustion is applicable to this case in which
continuing property damage has been alleged across several decades, triggering multiple policy
periods. The Royal policies, which are considered primary to all excess policies, have not paid
their full limits. Additionally, the directly underlying First State policy has settled with the insured
for less than its full limits. The fact that the Century policy is specifically excess to, and follows,
the First State policy creates a sequential expectation as to when the Century policy pays its limits
because the Century limits shall immediately follow the First State limits. The First State policy's







Continental Casualty Company v. Rohr, Inc., 201 Conn.App. 636 (2020)
244 A.3d 564


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 68


other insurance clause provides, however, that coverage shall be in excess of, and not contribute
with other collectible insurance. The First State policy's underlying limit-retained limit clause also
requires the applicable limits of any other underlying insurance collectible by the insured to be paid
before it will pay its own limits. Moreover, the terms of the Century policy expressly contemplate
that a specified amount of coverage within the policy period will be exhausted, including the limits
of the First State policy, before its own limits are triggered.


“Construing the terms of the Century and First State policies together and as a whole, the
court acknowledges that, although horizontal exhaustion is being applied as a general rule to
the collective policy limits and policy periods in this case, the specific relationship between the
Century and First State policies would ordinarily require a vertical allocation scheme between the
two policies, and the limits of the Century policy would be immediately triggered once First State
paid its limits. ... In the present case, however, the court cannot conclude that the limits of this
Century excess *730  policy are triggered because the First State excess policy, and the Royal
primary policies, which settled for less than their specified limits, constituted other valid insurance
collectible by the insured. Therefore, the plain terms of the policies must be given effect as written.
As an excess insurance policy providing coverage above a stated amount, the Century policy must
be considered excess insurance above all other available insurance ... and cannot be expected to pay
its limits until the applicable limits of any other underlying insurance collectible by the insured,
including primary coverage which is still available, have been paid.” (Citations omitted; emphasis
in original; internal quotation marks omitted.)


Although we disagree with the trial court's conclusion that the limits of the Royal primary policies
have not been exhausted, its decision rendering summary judgment in favor of Century was
nevertheless proper as to this Century policy. Because the directly underlying First **619  State
policy settled with the insured for less than its full limits, the coverage provided under Century
policy 00 73 01 has not been triggered.


B


Century Excess Policies ZCX8459, ZCX8609 and ZCX8634


From the period of August 1, 1985, to August 1, 1986, Century issued to Rohr three other excess
policies that were substantially similar in content. The trial court concluded that those policies
provided “three layers of excess coverage: ZCX8459 providing $5 million in excess coverage
above $6.5 million; ZCX8609 providing $2.5 million in excess coverage above $21.5 million;
ZCX8634 providing $2.5 million in excess coverage above $26.5 million. All of these policies
indemnify the insured in accordance with the applicable insuring agreements, exclusions, and
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conditions of the designated underlying insurance. The designated underlying *731  insurance is
umbrella policy 15 71 09 issued by United Insurance Company (United policy).” (Citation omitted;
internal quotation marks omitted.)


The court further stated: “The declarations of each respective policy plainly state that it is a policy
of excess insurance and identifies the United policy as its designated underlying insurance. The
Century policies clearly follow form to the United policy, as noted by the provision: The insurance
afforded by this Policy shall follow that of the designated underlying insurance. ... Accordingly,
the court concludes that the Century policies issued during this period are specifically excess to
the United policy.


“In the section entitled, Retained Limit-Limit of Liability, the United policy specifically limits its
ultimate net loss to the total of the applicable limits of the underlying policies listed in Schedule
A hereof, and the applicable limits of any other insurance collectible by the insured ....


“The plain language of the Century excess policies communicate the highly specific nature of
each Century policy's relationship to a specifically identified underlying policy. The Century
excess policy language also plainly provides that the limits are triggered once the specifically
identified underlying policy has paid its limits. While the rule of horizontal exhaustion is generally
applicable to policies covering claims involving a continuous long-tail loss, the Century policies,
pursuant to their plain terms, are specific excess policies. This interpretation results from a natural,
unrestrained reading of the terms, which provide that the Century limits are triggered once the
designated underlying insurance pays its limits. In this circumstance, the language can only be
interpreted as requiring a vertical exhaustion allocation scheme.


*732  “The Century excess policies, therefore, must pay their limits immediately once the
designated underlying insurance policy pays its limits. The designated underlying insurance policy,
pursuant to its terms, is scheduled to pay its limits after all other collectible insurance has been paid
to the insured. To the extent that the policies called upon involve the same occurrences covered
by the Royal policies, the limits of the Century policies have not been triggered, given that all
underlying insurance collectible by the insured has not been exhausted, as previously discussed in
this memorandum.” (Citations omitted; emphasis in original; internal quotation marks omitted.)


[32] Again, we disagree with the trial court's conclusion that, with respect to the Royal primary
policies, exhaustion of the underlying limits has not occurred. To the extent that this case concerns
the issue of **620  the satisfaction of the Royal primary policies, the trial court incorrectly
determined that such satisfaction had not occurred. Accordingly, the court improperly determined
that Century was entitled to summary judgment with respect to these policies because of the failure
to fully exhaust the Royal primary policies. 32
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32 Additionally, pursuant to the plain terms of these Century policies, their coverage obligations
are not triggered unless and until the directly underlying United policy has paid its limits,
which can occur only after the insured has been paid all other collectible insurance. The
issue concerning the exhaustion of the United policy is not before us in these appeals and is
a matter to be addressed in the next stage of the proceedings before the trial court.


VI


CROSS APPEAL


In their cross appeal, the Continental plaintiffs claim that the trial court erred “when it held that the
1959 to 1971 Royal primary policies have per policy occurrence *733  limits of only $8 million
despite the policies’ endorsements, which provide that each of the four Royal primary policies
have annual period per occurrence limits that total $24 million ....” We disagree.


The arguments raised by the Continental plaintiffs in their cross appeal are similar to the ones they
raised on direct appeal with respect to the issue of whether the $2 million per occurrence limits in
the Royal primary policies may be annualized, which this court addressed and rejected in part III A
1 of this opinion. In addressing the annualization question in this opinion, we concluded that “the
per occurrence language of each Royal primary policy provides coverage of up to $2 million for
an occurrence that takes place during the policy period and not for each year of that policy period.”
See part III A 1 of this opinion. We also rejected the Continental plaintiffs’ reliance on Stonewall,
supra, 46 Cal. App. 4th at 1849, 54 Cal.Rptr.2d 176, on which they also rely to support their claim
on the cross appeal. Specifically, we concluded that because each Royal primary policy contained
one endorsement providing for a policy period of three years and setting the limit of coverage
at $2 million per occurrence, and because there is no language in the Royal primary policies or
their declarations providing for coverage on a per occurrence, per year basis, Stonewall is factually
distinguishable from the present case. We further concluded in part III A 2 of this opinion that
because the extensions of the Royal primary policies did not provide additional per occurrence
limits, the per occurrence limit of liability in each policy is $2 million and, thus, Rohr is entitled
to coverage in the amount of $2 million per policy, for a combined total for the two policies of
$4 million. In light of those determinations, we reject the claim of the Continental plaintiffs in the
cross appeal that the Royal primary policies have annual period per occurrence limits that total
$24 million. Accordingly, the cross appeal fails.


*734  The judgment is reversed with respect to the granting of partial summary judgment in favor
of the Continental plaintiffs, the granting of summary judgment in favor of Century with respect
to policies ZCX8459, ZCX8609 and ZCX8634, and the denial of Rohr's motion for summary
judgment with respect to the Continental plaintiffs, and the case is remanded with direction to
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deny the motions for summary judgment filed by the Continental plaintiffs and by Century with
respect to policies ZCX8459, ZCX8609 and ZCX8634, and to grant Rohr's motion for summary
judgment with respect to the Continental plaintiffs and for further proceedings **621  thereon;
the judgment is affirmed in all other respects.


In this opinion the other judges concurred.
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201 Conn.App. 636, 244 A.3d 564
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32 Cal.4th 465
Supreme Court of California


E.M.M.I. INC., Plaintiff and Appellant,
v.


ZURICH AMERICAN INSURANCE COMPANY, Defendant and Respondent.


No. S109609.
|


Feb. 23, 2004.
|


Rehearing Denied April 28, 2004. *


* Kennard, Chin, and Brown, JJ., dissented.


Synopsis
Background: Insured brought action against jeweler's block insurer to recover for theft occurring
when an unidentified man drove away in salesperson's car while salesperson was examining rear
of car for rattling noise. The Superior Court, Los Angeles County, No. BC233731, David A.
Workman, J., entered summary judgment in favor of the insurer. Insured appealed, and the Court
of Appeal affirmed. The Supreme Court granted review, superseding the opinion of the Court of
Appeal.


Holdings: The Supreme Court, Moreno, J., held that:


[1] term in exception to exclusion for theft from vehicle when insured was “actually in or upon
such vehicle at the time of the theft” was ambiguous; and


[2] word “upon” in exception included insured's being in close proximity with vehicle and
attending it; and


[3] coverage was not precluded in this case.


Judgment of Court of Appeal reversed.


Kennard, J., filed a dissenting opinion.
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Chin, J., filed a dissenting opinion in which Brown, J., joined.


Opinion, 122 Cal.Rptr.2d 530, superseded.


West Headnotes (18)


[1] Insurance Risks or Losses Covered and Exclusions
Under “named-peril insurance” policies, an insurer agrees to indemnify its insured for
losses resulting from certain risks of loss or damage which are specifically enumerated
within the provisions of the policy.


1 Cases that cite this headnote


[2] Insurance Jewelry, antiques or similar items
Under a “jeweler's block insurance” policy, unlike a named-peril policy, all risks of loss
or damage to jewelry may be insured, subject to certain exceptions.


4 Cases that cite this headnote


[3] Appeal and Error Insurers and insurance
As a question of law, the interpretation of an insurance policy is reviewed de novo under
well-settled rules of contract interpretation.


47 Cases that cite this headnote


[4] Contracts Intention of Parties
The fundamental rules of contract interpretation are based on the premise that the
interpretation of a contract must give effect to the mutual intention of the parties.


42 Cases that cite this headnote


[5] Insurance Ambiguity in general
An insurance policy provision is ambiguous when it is susceptible to two or more
reasonable constructions.


44 Cases that cite this headnote
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[6] Insurance Rules of Construction
Insurance Ambiguity in general
Insurance Construction as a whole
Language in an insurance policy is interpreted as a whole and in the circumstances of the
case; it cannot be found to be ambiguous in the abstract.


24 Cases that cite this headnote


[7] Insurance Ambiguity in general
Insurance Construction as a whole
The proper question in interpreting language in an insurance policy is whether the
provision or word is ambiguous in the context of the policy and the circumstances of the
case; the provision will shift between clarity and ambiguity with changes in the event at
hand.


35 Cases that cite this headnote


[8] Insurance Ambiguity in general
Insurance Ambiguity, Uncertainty or Conflict
Ambiguity in an insurance policy is resolved by interpreting the ambiguous provisions
in the sense the insurer believed the insured understood them at the time of formation; if
application of this rule does not eliminate the ambiguity, ambiguous language is construed
against the party who caused the uncertainty to exist.


43 Cases that cite this headnote


[9] Insurance Reasonable expectations
Insurance Ambiguity, Uncertainty or Conflict
Any ambiguous terms in insurance coverage are resolved in the insured's favor, consistent
with the insured's reasonable expectations.


51 Cases that cite this headnote


[10] Insurance Exclusions, exceptions or limitations
Insurance Exclusions and limitations in general
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Insurance policy exclusions are strictly construed, while exceptions to exclusions are
broadly construed in favor of the insured.


24 Cases that cite this headnote


[11] Insurance Validity and Enforceability
Insurance Exclusions and limitations in general
Any exception to the performance of an insurer's basic underlying obligation must be so
stated as clearly to apprise the insured of its effect; thus, the burden rests upon the insurer
to phrase exceptions and exclusions in clear and unmistakable language.


17 Cases that cite this headnote


[12] Insurance Exclusions and limitations in general
An exclusionary clause in an insurance policy must be conspicuous, plain, and clear,
especially when the coverage portion of the insurance policy would lead an insured to
reasonably expect coverage for the claim purportedly excluded.


29 Cases that cite this headnote


[13] Insurance Jewelry, antiques or similar items
In jeweler's block insurance policy, term in exception to exclusion for theft from vehicle
when insured was “actually in or upon such vehicle at the time of the theft” was ambiguous;
reasonable insured would not expect coverage to cease when engaged in routine and
necessary activity around vehicle or expect that “upon” referred to someone riding upon
a vehicle such as a motorcycle.


See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 700; Croskey et al., Cal.
Practice Guide: Insurance Litigation (The Rutter Group 2003) ¶ 4:13 et seq. (CAINSL
Ch. 4-B); Annot., Construction and Effect of “Jeweler's Block” Policies or Provisions
Contained Therein (1994) 22 A.L.R.5th 579.


6 Cases that cite this headnote


[14] Insurance Laypersons or experts
Insurance Plain, ordinary or popular sense of language
Insurance policy language is interpreted in its ordinary and popular sense and as a layman
would read it, and not as it might be analyzed by an attorney or an insurance expert.
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40 Cases that cite this headnote


[15] Insurance Jewelry, antiques or similar items
Under jeweler's block insurance policy, word “upon,” in exception to exclusion for theft
from vehicle when insured was “actually in or upon such vehicle at the time of the theft,”
included insured's being in close proximity to vehicle and attending it when theft occurred;
narrow construction requiring insured to be physically touching vehicle was not within
insured's reasonable expectations.


8 Cases that cite this headnote


[16] Larceny Nature and elements in general
Robbery Force
Robbery Putting in fear
Robbery requires the use of force or intimidation, while theft does not.


[17] Contracts Language of Instrument
The same word used in an instrument is generally given the same meaning unless the
instrument indicates otherwise.


8 Cases that cite this headnote


[18] Insurance Jewelry, antiques or similar items
Coverage was not precluded under exception in jeweler's block policy to exclusion for theft
from vehicle when insured was “actually in or upon such vehicle at the time of the theft,”
where an unidentified man drove away in jewelry salesperson's car while salesperson was
examining rear of car for rattling noise; although salesperson was not physically touching
car, he was in close proximity, he was attending it, and he never took his eyes from it.


5 Cases that cite this headnote
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Opinion


MORENO, J.


We are called upon in this case to interpret the scope of an exception to a provision excluding
coverage in a “jeweler's block” insurance policy. The provision at issue exempted from coverage
jewelry stolen from a vehicle unless the insured was “actually in or upon such vehicle at the time
of the theft.” The question presented is whether the exception to that exclusion applies when the
insured is not in the vehicle but is in close proximity to the vehicle and is attending to it when the
theft occurs. We conclude the vehicle theft exclusion, as a whole, is ambiguous and fails to plainly
and clearly alert insureds that there is no coverage if a theft **388  occurs when the insured has
stepped out of the vehicle but remains in close proximity and is attending to it. We therefore hold
that coverage is not precluded as a matter of law and reverse the judgment of the Court of Appeal.


I. FACTUAL AND PROCEDURAL BACKGROUND


The facts in this case are simple and essentially undisputed. On February 17, 2000, Brian Callahan,
a jewelry salesman, left his home with two “hard cloth garment bags” containing jewelry (some
of which belonged to E.M.M.I. Inc., a manufacturer and marketer of jewelry) in the trunk of his
vehicle. Shortly after driving away from his home, he heard a clanking noise emanating from the
rear of the vehicle. Callahan stopped on the side of the road to investigate the source of the noise,
got out of the car and closed the car door but left the engine running. He walked to the rear of
the vehicle and, as he crouched down to visually inspect the exhaust pipes, he felt someone pass
quickly by him. When he looked up, he saw an individual get into his car and drive away. Callahan
was no more than approximately two feet from the car during the entire time he was outside the
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vehicle until the time of the theft. The police subsequently found the vehicle, but the jewelry was
missing.


E.M.M.I. was insured under a jeweler's block insurance policy issued by Zurich American
Insurance Company (Zurich). The policy insured E.M.M.I. against “risks of direct physical ‘loss'
to the covered [jewelry] except those causes of ‘loss' listed in the Exclusions.” Under “Exclusions”
the policy provided that Zurich would “not pay for ‘loss' caused or resulting from ... [t]heft from
any vehicle unless, you, an employee, or other person whose *469  only duty is to attend to the
vehicle are actually in or upon such vehicle at the time of the theft.” (Italics added.) Callahan was
specifically designated to carry E.M.M.I.'s jewelry.


E.M.M.I. submitted a claim to Zurich under the policy. Zurich's field adjuster was instructed to
ascertain whether Callahan had been physically touching the car when the theft occurred, and
therefore had been “in or upon” the car. Because E.M.M.I. was unable to show that Callahan had
been physically touching the vehicle when the theft occurred, Zurich denied the claim.


On July 20, 2000, E.M.M.I. filed a lawsuit against Zurich for breach of contract, breach of the
implied covenant of good faith and fair dealing, and unfair business practices. E.M.M.I. also sued
its insurance agent, Vartan Karlubian, for professional negligence.


The parties, E.M.M.I., Zurich, and Karlubian, subsequently filed cross motions for summary
judgment and summary adjudication. The superior court granted Zurich's motion for summary
judgment and denied E.M.M.I.'s and Karlubian's motions. ***705  The court found that “where
the insured was outside the car, crouched down, inspecting the underneath exhaust pipes, before the
sequence of events of theft commenced, there unequivocally is no coverage under terms requiring
the insured to be in or upon the vehicle at the time of theft.” 1


1 The trial court also sustained Zurich's evidentiary objections relating to E.M.M.I.'s theory
that Callahan may have been the victim of an organized Colombian crime gang.


The Court of Appeal affirmed the resulting judgment. It ruled that “[a]lthough [the salesman] was
in close proximity to the car, he was not actually in or upon it.” We granted review.


II. DISCUSSION


[1]  [2]  Jeweler's block insurance, conceived at the turn of the last century, provides coverage
under a single policy for the “various risks inherent” in the jewelry business. (Annot., Construction
and Effect of “Jeweler's Block” Policies on Provisions Contained Therein (1994) 22 A.L.R.5th
579, 1994 WL 906511; 1 Couch on Insurance (3d ed.1997) § 1:57.) It “is different from most other
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traditional forms of property insurance which are considered ‘named-peril’ insurance policies.
Under named-peril policies, an insurer agrees to indemnify its insured for losses resulting from
certain risks of loss or damage which are specifically enumerated within the provisions of the
policy. In contrast, under a jewelers' block policy all risks of loss or damage to jewelry may
be insured, *470  **389  subject to certain exceptions.” (Star Diamond, Inc. v. Underwriters
at Lloyd's, London (E.D.Va.1997) 965 F.Supp. 763, 765 (Star Diamond ).) Thus, the coverage
language in this type of insurance policy is quite broad, generally insuring against all losses not
expressly excluded. In the present case, the policy excluded from coverage theft from a vehicle
unless the insured or a designated employee was “actually in or upon” the vehicle at the time of the
theft. As the Minnesota Supreme Court has observed, “The [exclusion] was obviously intended
to cover any situation where a loss occurred when the property was not protected by the presence
of someone in or upon the car....” (Ruvelson, Inc. v. St. Paul Fire & Marine Ins. Co. (1951) 235
Minn. 243, 251, 50 N.W.2d 629, 634 (Ruvelson ).)


A. Rules Governing Interpretation of Insurance Policies
[3]  [4]  As a question of law, the interpretation of an insurance policy is reviewed de novo
under well-settled rules of contract interpretation. (Waller v. Truck Ins. Exchange, Inc. (1995) 11
Cal.4th 1, 18, 44 Cal.Rptr.2d 370, 900 P.2d 619 (Waller ).) “The fundamental rules of contract
interpretation are based on the premise that the interpretation of a contract must give effect to
the ‘mutual intention’ of the parties. ‘Under statutory rules of contract interpretation, the mutual
intention of the parties at the time the contract is formed governs interpretation. (Civ.Code, § 1636.)
Such intent is to be inferred, if possible, solely from the written provisions of the contract. (Id.,
§ 1639.) The “clear and explicit” meaning of these provisions, interpreted in their “ordinary and
popular sense,” unless “used by the parties in a technical sense or a special meaning is given to
them by usage” (id., § 1644), controls judicial interpretation. (Id., § 1638.)’ ” (Ibid.)


[5]  [6]  [7]  [8]  [9]  A policy provision is ambiguous when it is susceptible to two or more
reasonable constructions. (Waller, supra, 11 Cal.4th at p. 18, 44 Cal.Rptr.2d 370, 900 P.2d 619.)
Language in an insurance policy is “interpreted as a whole, and in the ***706  circumstances of the
case, and cannot be found to be ambiguous in the abstract.” (Ibid.) “The proper question is whether
the [provision or] word is ambiguous in the context of this policy and the circumstances of this
case. [Citation.] ‘The provision will shift between clarity and ambiguity with changes in the event
at hand.’ [Citation.]” (Bay Cities Paving & Grading, Inc. v. Lawyers' Mutual Ins. Co. (1993) 5
Cal.4th 854, 868, 21 Cal.Rptr.2d 691, 855 P.2d 1263.) Ambiguity “ ‘ “is resolved by interpreting the
ambiguous provisions in the sense the [insurer] believed the [insured] understood them at the time
of formation. [Citation.] If application of this rule does not eliminate the ambiguity, ambiguous
language is construed against the party who caused the uncertainty to exist. [Citation.]” “This rule,
as applied to a promise of coverage in an insurance policy, protects not the subjective beliefs of the
insurer but, rather, ‘the objectively reasonable expectations of the insured.’ ” ' *471  [Citation.]
‘Any ambiguous terms are resolved in the insureds' favor, consistent with the insureds' reasonable
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expectations.’ ” (Safeco Ins. Co. v. Robert S. (2001) 26 Cal.4th 758, 763, 110 Cal.Rptr.2d 844,
28 P.3d 889.)


[10]  [11]  [12]  Furthermore, policy exclusions are strictly construed (see e.g., Waller, supra, 11
Cal.4th at p. 16, 44 Cal.Rptr.2d 370, 900 P.2d 619; MacKinnon v. Truck Ins. Exchange (2003) 31
Cal.4th 635, 648, 3 Cal.Rptr.3d 228, 73 P.3d 1205), while exceptions to exclusions are broadly
construed in favor of the insured (Aydin Corp. v. First State Ins. Co. (1998) 18 Cal.4th 1183,
1192, 77 Cal.Rptr.2d 537, 959 P.2d 1213; National Union Fire Ins. Co. v. Lynette C. (1991) 228
Cal.App.3d 1073, 279 Cal.Rptr. 394.). “ ‘[A]n insurer cannot escape its basic duty to insure by
means of an exclusionary clause that is unclear. As we have declared time and again “any exception
to the performance of the basic underlying obligation must be so stated as clearly to apprise the
insured of its effect.” [Citation.] Thus, “the burden rests upon the insurer to phrase exceptions
and exclusions in clear and unmistakable language.” [Citation.] The exclusionary clause “must
be conspicuous, plain and clear.” ’ [Citation.] This rule applies with particular force when the
coverage portion of the insurance **390  policy would lead an insured to reasonably expect
coverage for the claim purportedly excluded.” (MacKinnon, supra, at p. 648, 3 Cal.Rptr.3d 228,
73 P.3d 1205.)


B. Interpretation of the Vehicle Theft Exclusion and Exception
[13]  E.M.M.I. does not contend that Callahan, E.M.M.I.'s designated salesperson, was “in” the
vehicle at the time of the theft, but instead argues that he was “upon” the vehicle. The controversy
therefore centers on the meaning of the term “upon” as it is used in the exception to the vehicle
theft exclusion. While the parties contend that the term “upon” is unambiguous as applied to the
facts of this case, they disagree on how that term should be defined.


[14]  Preliminarily, we reject Zurich's contention that an ordinary and reasonable person would
understand the phrase “actually in or upon” only in a legal sense or as a “legalism, used only for
distinctly legal purposes.” We reject this construction because it runs afoul of elementary rules
of contract interpretation that policy language is interpreted in its ordinary and popular sense
(Waller, supra, 11 Cal.4th at p. 18, 44 Cal.Rptr.2d 370, 900 P.2d 619) and as a “layman would
read it and not as it might be analyzed by an attorney or an insurance expert.” (E.g., Crane v. State
Farm Fire & Cas. Co. (1971) 5 Cal.3d 112, 115, 95 Cal.Rptr. 513, 485 P.2d 1129; see ***707
Civ.Code, § 1638; id., § 1644 [“words ... are to be understood in their ordinary and popular sense,
rather than according to their strict legal meaning” unless used by the parties in that sense].) The
policy at issue in this case defines certain words, such as “we” and “us” and further provides that
“[o]ther words and phrases that appear in quotation marks have special meaning.” Neither the
phrase “actually in or upon” nor the term *472  “upon” is enclosed in quotation marks. Thus,
nothing in the policy indicates or suggests that the exception to the vehicle theft exclusion is to
be construed in a specialized or technical manner, or as Zurich contends—as used in statutes and
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ordinances. Absent evidence that the parties intended the provision to have a specialized meaning,
we must reject Zurich's contention and construe the term in question as would a layperson.


E.M.M.I. contends the exception to the vehicle theft exclusion applies in this case because its
salesman was in close proximity to the automobile when the theft occurred. It rests on the fact that
the word “upon” is interchangeable with “on” and that the definition of “on” includes “in close
proximity.” (Merriam–Webster's 10th New Collegiate Dict. (1995) pp. 811, 1298 [“a village [on]
the sea”]; Black's Law Dict. (6th ed.1990) p. 1088 [defining “on” as “upon; as soon as; near to;
along; along side of; adjacent to; contiguous to; at the time of; following upon; during; at or in
contact with the upper surface of a thing”].) Zurich disagrees that close proximity is sufficient and
implicitly relies on the definition of “on” “indicat[ing] means of conveyance” (Merriam–Webster's
10th New Collegiate Dict., supra, at p. 811; Random House College Dict. (rev. ed.1980) p. 1444),
such as “on a ship” or “on a train” and the definition of “upon” meaning “up and on; upward so as
to get or be on” (Random House College Dict., supra, at p. 1444), such as “upon” a motorcycle.


Of course, the fact that a word carries multiple meanings does not by itself render it ambiguous.
(Bay Cities Paving & Grading, Inc. v. Lawyers' Mutual Ins. Co., supra, 5 Cal.4th at 868, 21
Cal.Rptr.2d 691, 855 P.2d 1263.) The context in which the word “upon” appears in this policy
and under the circumstances of this case, however, renders its meaning ambiguous. Generally, one
does not use the phrase “upon the vehicle” in ordinary usage, especially in the sense of “traveling
upon the vehicle.” Nor is the phrase “upon the vehicle” generally used to mean in close proximity
to a vehicle, as E.M.M.I. contends. It is true that “upon” could refer to someone riding upon a
motorcycle or the running board of an antique car, such as: “the salesman must be on or upon the
motorcycle.” Along this line the Court of Appeal observed that when the jeweler's block policy
was conceived in the early 1900's, the words “on” or “upon” would have unambiguously applied to
a horse or a horse-drawn carriage, and today, the same holds true with respect to motorcycles. But
there is **391  no indication that motorcycles are widely used by jewelry salespeople as a means
of transporting jewelry; thus an insured would not reasonably expect that “upon” was intended
to apply to motorcycles, as opposed to offering an alternative to the requirement that the insured
actually be in the vehicle. 2  Moreover, ***708  the language in the policy does not clearly alert
the insured to Zurich's restricted meaning, and it is improbable that a reasonable *473  insured
would interpret the language to apply to motorcycles, as opposed to automobiles. In short, neither
definition squarely supports the parties' respective arguments. We therefore conclude the language
in the vehicle theft exception is ambiguous.


2 Justice Chin, in dissent, agrees with the Court of Appeal, and argues the words “on” and
“upon,” viewed from a “historical perspective” unambiguously referred to a “horse or horse-
drawn carriage,” when first used more than a century ago, to support his conclusion that
in contemporary usage those words refer only to vehicles such as motorcycles. (Dis. opn.
of Chin, J., post, 9 Cal.Rptr.3d at p. 721, 84 P.3d at p. 402.) This historical meaning of the
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words used in a policy, however, does not illuminate the meaning of the policy language to
a reasonable layperson in contemporary times, who may well be unaware of this historical
meaning. Even accepting that the words once unambiguously referred to horses and horse-
drawn carriages, that clarity loses its luster when applied to “vehicles” in a modern insurance
policy. That is, words that may once have been unambiguous, are not necessarily so when
the context of their usage has changed. In interpreting policy language, we construe it as
would a reasonable layperson, not an expert, attorney, or a historian. (Crane v. State Farm
& Cas. Co., supra, 5 Cal.3d at p. 115, 95 Cal.Rptr. 513, 485 P.2d 1129.)


Although the main culprit for this ambiguity is the use of the word “upon” to refer to a vehicle, the
ambiguity is exacerbated by the use of the word “or.” The exception to the vehicle theft exclusion
is phrased in the disjunctive—“actually in or upon”—and therefore a reasonable insured would
likely interpret the exception to mean that the insured must be either inside the vehicle, or in some
other location relative to the vehicle. (See, e.g., Houge v. Ford (1955) 44 Cal.2d 706, 712, 285
P.2d 257 [“In its ordinary sense, the function of the word ‘or’ is to mark an alternative such as
‘either this or that’ ”].) Presented with such an alternative, we do not believe a reasonable insured
would construe the exception to the vehicle theft exclusion to mean that the insured must be either
inside or on top of the vehicle, or that the term “upon” applies solely to motorcycles. An insured
using an automobile would not expect coverage to vanish when engaged in routine and necessary
activity such as stepping out of the car to retrieve the jewelry from the backseat or trunk. Had the
insurer intended the phrase “or upon” to apply solely to the use of motorcycles or other means of
transportations such as ships and trains, it could, and should, have made this intention clear to the
insured. The insurer could have, for example, defined the meaning of “upon” in the context of the
policy language. This is a burden that rests squarely with Zurich, as the insurer. (MacKinnon v.
Truck Ins. Exchange, supra, 31 Cal.4th at p. 648, 3 Cal.Rptr.3d 228, 73 P.3d 1205.)


[15]  Finding the vehicle theft exclusion and its exception ambiguous, we must resolve the
ambiguity in favor of the insured, consistent with the insured's reasonable expectations. (Kazi v.
State Farm Fire & Casualty Co. (2001) 24 Cal.4th 871, 879, 103 Cal.Rptr.2d 1, 15 P.3d 223.)
As noted above, the jeweler's block policy at issue here provided broad coverage against loss
of the insured jewelry. Given that broad coverage language, an insured would have a reasonable
expectation that coverage would be provided in this context—when the insured is in close
proximity to the vehicle and attending to it when the theft occurs. To construe the exception to
the vehicle theft *474  exclusion, and specifically the word “upon,” as applying only to situations
in which the insured is inside or physically touching the vehicle would upset the reasonable
expectations of the insured. Such a narrow construction would unreasonably preclude coverage
when the insured exits the vehicle and walks a short distance to retrieve the insured merchandise
from either the backseat or the trunk of the vehicle, unless the salesperson keeps constant contact
with the car while walking ***709  toward the rear of the vehicle. 3  The broad coverage **392
language—providing coverage for all losses except those expressly excluded—along with the
ambiguous language in the exclusionary provision, does not support this construction. (See Star
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Diamond, supra, 965 F.Supp. at p. 767 [“Such an interpretation would result in a denial of coverage
for a loss occurring when the insured stepped out of his vehicle to open a rear door or the trunk
of his car to retrieve the insured property.”].)


3 Zurich took the position at oral argument that when an automobile is involved, the insured
must be inside the vehicle for the exception to the exclusionary provision to apply; simply
touching the car would not be sufficient.


Because the exclusionary clause as a whole is ambiguous, it cannot be said to be clear and plain in
limiting coverage. (MacKinnon v. Truck Ins. Exchange, supra, 31 Cal.4th at p. 649, 3 Cal.Rptr.3d
228, 73 P.3d 1205.) In no way does the policy language alert a reasonable insured that coverage is
lost by simply stepping outside of the vehicle. In such a case, the insured is in close proximity to the
jewelry and is providing some protection against theft. That Zurich's position is counterintuitive to
what a reasonable insured would expect is partly borne out by its response to a question posed at
oral argument. In that response, Zurich maintained that an insured traveling by train would come
within the exception to the vehicle theft exclusion if the insured left the jewelry in one compartment
while he or she walked to a different compartment, such as the dining car, because such insured
would be “upon” the train. Thus, according to Zurich, an insured who remains in close proximity to
an automobile and is paying attention to it, providing a theft deterrent, would not be covered under
the policy, but an insured traveling by train who leaves the jewelry completely unattended, thus
providing no deterrence to theft, would be covered. This outcome cannot be said to be consistent
with an insured's reasonable expectations.


Zurich further contends that the exception to the vehicle theft exclusion does not apply in the
present case because the purpose of the exception is “to insure against theft by force or intimidation,
but not by stealth.” The Court of Appeal likewise observed: “As courts in other jurisdictions have
explained, the purpose of the provision is to cover a loss by theft from a car in the presence of
someone in or upon it, that is, theft by force or intimidation directed at those present, but not by
stealth alone.” We disagree. Nothing in the language of the policy suggests such limitation. Rather,
reading the *475  exclusionary clause and the exception in light of the broad coverage language
(MacKinnon v. Truck Ins. Exchange, supra, 31 Cal.4th 635, 3 Cal.Rptr.3d 228, 73 P.3d 1205),
it appears most reasonable to read the exclusion as applying when the vehicle and the insured
jewelry were left unattended and, hence, more vulnerable to thievery. Given the high incidence
and relative ease of car theft, it is reasonable that an insurer would exclude coverage for thefts
from unattended vehicles. (See, e.g., Ruvelson, supra, 50 N.W.2d at p. 634 [exclusion “obviously
intended to cover any situation where a loss occurred when the property was not protected by the
presence of someone in or upon the car”].) Coverage for thefts from unattended vehicles might
well command an increased premium. But if the insured is “in or upon” the vehicle when the theft
occurs, the loss is covered whether or not the theft is accomplished by force or by stealth. A thief,
for example, may stealthily break into the trunk of a car while the insured is sitting in the car. (See,
e.g., Sphere Drake Ins. PLC v. Trisko ***710   (D.Minn.1998) 24 F.Supp.2d 985, 989, affd. on
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other grounds (8th Cir.2000) 226 F.3d 951, 955–956 [police detective describing situations where
thieves, using special tools, were able to break into a vehicle's trunk unbeknownst to the vehicle's
occupant].)


[16]  Our conclusion that the exception to the vehicle theft exclusion is not limited to thefts
accomplished by force or intimidation is bolstered by the fact that the language in the exception
uses the term “theft” as opposed to “robbery.” Robbery requires the use of force or intimidation,
while theft does not. (See, e.g., 2 Witkin and Epstein, Cal.Criminal Law (3d ed. 2000) Crimes
Against Property, § 94, p. 125 [explaining that for a robbery to occur, “the property must be taken
by either force (violence) or fear (intimidation) ]; People v. Ramkeesoon (1985) 39 Cal.3d 346,
351, 216 Cal.Rptr. 455, 702 P.2d 613 [“Theft is a lesser included offense of robbery; robbery has
the additional **393  element of a taking by force or fear.”].) The common dictionary definition of
these terms also supports this distinction. For instance, Merriam–Webster's 10th New Collegiate
Dictionary, supra, at page 1222, defines theft as “the felonious taking and removing of personal
property with intent to deprive the rightful owner of it,” while robbery is defined as “ larceny from
the person or presence of another by violence or threat” (id. at p. 1013).


[17]  Significantly, the word “theft” is used both in the vehicle theft exclusion and its exception.
Despite this, Zurich would have us find that the vehicle theft exclusion applies generally to all thefts
from a vehicle, while the exception applies only to the greater crime of robbery. Accepting Zurich's
interpretation would require that we give different meanings to the same term used in the same
policy paragraph. This would run afoul of the rule of contract interpretation that the same word
used in an instrument is generally given the same meaning unless the policy indicates otherwise.
(See, e.g., Palmer v. Truck Ins. Exchange (1999) 21 Cal.4th 1109, 1116–1117, 90 Cal.Rptr.2d 647,
988 P.2d 568; *476  Victoria v. Superior Court (1985) 40 Cal.3d 734, 741, 222 Cal.Rptr. 1, 710
P.2d 833; People ex rel. Lockyer v. R.J. Reynolds Tobacco Co. (2003) 107 Cal.App.4th 516, 526,
132 Cal.Rptr.2d 151.) Had Zurich intended the exception to apply only to situations involving
force or intimidation, i.e., robbery, while the exclusion applied to theft, it should have used the
more accurate term “robbery” to put the insured on notice. As written, a reasonable insured would
not interpret the language as Zurich contends.


Construing the ambiguous language in favor of the insured, in a manner consistent with the
insured's reasonable expectations, and keeping in mind that exclusionary provisions are narrowly
interpreted while exceptions are broadly construed, we hold that the exception to the vehicle theft
exclusion applies when an insured is in close proximity to the vehicle and is attending to it.


C. Judicial Interpretations
While this court has never had occasion to interpret the vehicle theft exclusion at issue here,
numerous decisions, including two from this state, have interpreted or applied the same or similar
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language. Although the majority of these decisions denied coverage, as explained below, they do
not compel a different outcome here.


Of the California cases, the most significant is Revesz v. Excess Ins. Co. (1973) 30 Cal.App.3d
125, 106 Cal.Rptr. 166 (Revesz ). In that case, the Court of Appeal construed a “salesman's floater”
policy with exclusion and exception provisions identical to those at issue in this case. ***711
There, the salesman, in need of driving directions, parked at a curb in front of a gas station,
locked the ignition, got out, and took his keys with him as he walked around in front of the car
toward a parkway. Thirty seconds after leaving his car and while he was still within two to three
feet from it, the salesman heard the car door close and saw a thief drive away in his car, which
contained his jewelry. The insured maintained that the term “upon” in the exception to the policy
exclusion should be interpreted to mean “ ‘in or about’ or ‘in close proximity to’ [the] vehicle
while the insured is engaged in work incidental to loading, unloading or transporting jewelry.
Such interpretation would provide coverage while the insured is walking to the rear of his car to
remove jewelry, or while he is changing a tire, or while he momentarily leaves his vehicle to obtain
directions, the situation presented in [that] case.” (Id. at pp. 127–128, 106 Cal.Rptr. 166.) The Court
of Appeal found it unnecessary to decide whether the term “upon” should be interpreted as urged by
the insured: “Having parked his vehicle at the curb, locked the ignition, removed his keys, and left
the vehicle for the purpose of seeking information, he had temporarily abandoned the vehicle.” (Id.
at p. 129, 106 Cal.Rptr. 166, italics added.) The exception to the exclusion therefore did not *477
apply. The court noted, however, “the word ‘upon’ might under some factual situations require
interpretation” and that “[t]he controlling factors are not the time interval and the distance traveled
but [the insured's] intent and conduct.” (Id. at pp. 128–129, 106 Cal.Rptr. 166; see also **394
Nissel v. Certain Underwriters at Lloyd's of London (1998) 62 Cal.App.4th 1103, 73 Cal.Rptr.2d
174 [no coverage for theft of jewelry from an unattended vehicle].)


The majority of cases from other jurisdictions similarly involve the temporary abandonment of the
vehicle, and hence, the courts in those cases reached the same conclusion. In Ruvelson, supra, 235
Minn. 243, 50 N.W.2d 629, for instance, a jewelry salesman parked and locked his vehicle, crossed
the street, and entered a hotel to purchase coffee. The salesman did not take the heavy jewelry
with him into the hotel because “ ‘[t]here were about six or eight steps to climb, and several doors
to be opened, in order to enter the [hotel].’ ” (Id. at p. 631.) After returning to his vehicle two to
four minutes later, the salesman found that his car window had been broken and the jewelry taken.
(Ibid.) The Minnesota Supreme Court, in holding that the loss was not covered, concluded that the
exception to the vehicle theft exclusion was “clear and unequivocal;” requiring the insured to “be
[a]ctually in or upon the automobile when the loss occurs.” (Id. at p. 633, italics added; see also
Sphere Drake Ins. PLC v. Trisko, supra, 24 F.Supp.2d 985 [applying Minnesota law].)


Conceding that the salesman was “temporarily absent” from the vehicle at the time of the theft
(Ruvelson, supra, 50 N.W.2d at p. 631), the insured in Ruvelson argued that “upon” should be given
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a broad interpretation to include “ ‘in proximity to,’ ‘in the neighborhood of,’ ‘in the presence
of,’ or ‘in the charge of.’ ” (Id. at p. 632.) The court rejected this interpretation, observing that
courts “have uniformly construed this and similar language adversely to the contentions of the
[insured].” (Id. at pp. 247–248, 50 N.W.2d 629, discussing Greenberg v. Rhode Island Ins. Co.
(1946) 188 Misc. 23, 66 N.Y.S.2d 457, 459 in which the court concluded that the word ‘actually’
in the exception “means that which exists in fact or reality, in contrast to that which is constructive,
theoretical or speculative.”)


In Royce Furs, Inc. v. Home Insurance Co. (1968) 30 A.D.2d 238, 291 N.Y.S.2d 529, a fur salesman
parked and locked his vehicle ***712  and entered a hotel to register. The vehicle, which contained
furs locked in the trunk, was parked six to 10 feet from the hotel entrance and was visible from
inside the hotel through a large window. As the salesman returned to his vehicle, a man bolted
into the car and drove off. (Id., 291 N.Y.S.2d at p. 530.) The New York Supreme Court, Appellate
Division denied coverage because the salesman was not “actually in or upon” the vehicle when the
theft occurred, pointing out that the insured's “representative was not in the automobile, but *478
was far enough from it to have given the thief the opportunity to enter the car.” (Id., 291 N.Y.S.2d
at p. 532.) Although noting that it would serve little purpose to discuss other cases applying similar
policy language because “each case must be judged on its own factual situation,” the court observed
“that in almost every instance where similar clauses have been considered by the courts, coverage
was denied where the automobile was not attended; or where the insured, or the employee, was
not in or upon the car; or where there was no employee present whose sole duty was to attend
such vehicle.” (Id., 291 N.Y.S.2d at p. 531; see also Thomas Noe, Inc. v. Homestead Ins. Co. (6th
Cir.1999) 173 F.3d 581 [insured inside house]; Centennial Ins. Co. v. Schneider (9th Cir.1957)
247 F.2d 491 [car left unattended as salesman talked with a client outside a jewelry store and later
inspected the interior of the client's new vehicle]; Tivoli Corp. v. Jewelers Mut. Ins. Co. (1996)
932 S.W.2d 704 [salesman inside check-cashing business]; Bliss Ring Co. v. Globe & Rutgers
Fire Ins. Co. (1955) 7 Ill.App.2d 523, 129 N.E.2d 784 [salesman left vehicle to visit coffee shop];
Steinzeig v. Mechanics & Traders Ins. Co. (Mo.Ct.App.1957) 297 S.W.2d 778 [vehicle parked on
street overnight]; Cordova, Inc. v. Lloyd's Underwriters (1996) 228 A.D.2d 179, 643 N.Y.S.2d
543 [employee paying gas station attendant]; Wideband Jewelry Corp. v. Sun Ins. Co. of New York
(1994) 210 A.D.2d 220, 619 N.Y.S.2d 339 [salesman six feet from vehicle]; Jerome I. Silverman,
Inc. v. Lloyd's Underwriters (S.D.N.Y.1976) 422 F.Supp. 89 [immaterial that insured kept vehicle
in sight]; Seelig v. St. Paul Fire & Marine Ins. Co. (E.D.N.Y.1953) 109 F.Supp. 277 [vehicle left
in parking garage]; Greenberg v. Rhode Island Ins. Co. (1946) 188 Misc. 23, 66 N.Y.S.2d 457
[insured inside restaurant]; **395  Equity Diamond Brokers, Inc. v. Transnational Ins. Co. (2003)
151 Ohio App.3d 747, 785 N.E.2d 816 [salesman inside restaurant]; Princess Ring Co. Inc. v.
Home Ins. Co. (1932) 52 R.I. 481, 161 A. 292 [salesman 40 feet from vehicle].)
Similarly, in American Stone Diamond, Inc. v. Lloyds of London (S.D.Tex.1996) 934 F.Supp. 839,
the insured was transporting jewelry in the trunk of his automobile. He pulled into a gas station,
refueled his vehicle, and went inside the station to pay. He returned to his vehicle within minutes to
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find the jewelry had been stolen from the trunk. The federal district court denied coverage, noting
that the insured “was not literally, physically, in or upon the car at the time of the theft.” (Id. at
p. 842.) The court stated: “Courts have consistently held nearly identical policy language to be
unambiguous and, based upon such exclusions, have denied coverage to insureds who were not
literally in or upon their vehicles at the time of the losses, even though the insureds may have been
only a short distance away from the vehicle, watching the vehicle, or absent from the vehicle for
only a short period of time. [Citations.]” (Id. at p. 843.)


In each of the above cases in which coverage was denied, the court held that the insured was
not “in or upon” the vehicle because the insured or *479  designated employee had temporarily
abandoned the vehicle when the theft occurred. However, ***713  in a case involving facts similar
to those in the present case, coverage was found where the insured's representative, although not
inside the vehicle or touching it, was in close proximity to the vehicle and attending to it when
the theft occurred.


In Star Diamond, supra, 965 F.Supp. 763, the insured drove into a gas station and “[o]nce a pump
was free, [he] parked his car, turned off the engine, exited his car and walked to the rear of the
driver's side of his car where the pump was located. As he approached ... the pump, he bumped
into his car several times and ... at no time was he more than nine inches from his car. When [the
insured] reached the pump, he inserted a credit card into the pump several times in an attempt
to authorize his purchase electronically. During this time, [the insured] had his back toward his
car.” (Id. at p. 764.) After repeated attempts to refuel, the insured returned to his car, three to five
minutes after exiting the vehicle, and discovered that the bag containing the jewelry was missing.


The federal district court in Star Diamond held that coverage was not precluded under the vehicle
theft exclusion, concluding that the plain meaning of the word “upon” as used in the exception
to the exclusion encompassed “ ‘in or into close proximity or contact with.’ ” (Star Diamond,
supra, 965 F.Supp. at p. 767, quoting Webster's 3d New Internat. Dict. (1981) p. 2518.) The court
distinguished the cases discussed above in which coverage was denied, observing that “[i]n each of
the foregoing cases, the insured had temporarily abandoned, walked away or diverted his attention
from the vehicle ... when the [theft] occurred. These cases differ from the facts of this case. Here,
the insured remained inches from his vehicle after he exited and was attending to his vehicle at
the time the loss occurred.” (Star Diamond, supra, at p. 767.)


The court further found that the plain meaning of the exception to the vehicle theft exclusion did
not support the insurer's contention that the insured had to physically be in the vehicle when the
theft occurred in order for the exception to come into force, explaining that “this interpretation
ignores the applicability of the term ‘upon’ altogether.” (Star Diamond, supra, 965 F.Supp. at p.
767.) Rejecting the insurer's suggestion that “upon” was meant to apply to situations involving
motorcycles, the court stated: “By implication ... [the insurer] contends that the term ‘upon’ does
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not apply wherever it is physically possible for the insured to be ‘in’ the vehicle with the insured
property. [ 4 ]  However, the use of the disjunctive ‘or’ between **396  the *480  terms ‘in’ and
‘upon’ results in both terms modifying vehicle. If [the insurer] wished to condition coverage
on the requirement that the insured be ‘actually in’ the vehicle at the time of the loss, it could
easily have drafted the exception to achieve this result.” (Ibid.) The court found “that the term
‘upon’ encompasses situations where the insured is actually attending to his vehicle to facilitate
the transport of insured property [and] should thus include instances where the insured exits his
vehicle to tend to the insured property in the back seat or trunk, change a tire or refuel his vehicle,
and is physically adjacent to and attending to the vehicle.” (Ibid., accord, ***714  Lackow v. Ins.
Co. of North America (1976) 52 A.D.2d 579, 382 N.Y.S.2d 529 [exception applied when insured's
employee was at the rear of the vehicle opening the trunk at the time of the theft].) 5


4 Zurich makes a similar argument. It contends that the phrase “actually in or upon” is
ordinarily understood to “encompass the occupancy of vehicles in every way[ ]” which
includes “the possibility by travel by means of the interior of vehicles with interiors” or “the
possibility of travel by means of the exterior of vehicles without interiors” such as a bicycle.


5 This case presents a stronger case for coverage under the exception to the vehicle exclusion.
Unlike the insured in Star Diamond, the salesman here never turned his back on the vehicle,
but had it in sight the entire time he was outside. Also, unlike the insured in Star Diamond,
the salesman here actually saw the thief enter the car and drive away with it and the jewelry.
The insured in Star Diamond was unaware the jewelry had been stolen until he returned to
the vehicle.


Zurich calls into question the Star Diamond decision because, according to Zurich, the court
incorrectly distinguished Royce Furs, supra, 30 A.D.2d 238, 291 N.Y.S.2d 529, and Wideband
Jewelry Corp. v. Sun Ins. Co. of New York, supra, 210 A.D.2d 220, 619 N.Y.S.2d 339 (Wideband
), which held the exception inapplicable. Zurich places great reliance on the fact that the theft
in Royce Furs occurred while the insured's representative was walking back to his vehicle from
the hotel at which he had just registered, and hence his attention was no longer diverted. We find
no significance in this fact. The exception became inapplicable and the vehicle theft exclusion
operable once the insured's representative temporarily abandoned the vehicle by leaving it and
entering the hotel. By so abandoning the vehicle, the insured's representative invited the sort of
mischief from which the insurer sought to insulate itself—theft of the insured jewelry resulting
from the abandonment of the vehicle.


Zurich similarly contends that the Star Diamond court incorrectly distinguished Wideband, supra,
210 A.D.2d 220, 619 N.Y.S.2d 339. In a short, single-paragraph discussion, the Wideband court
held that the exception did not apply because the insured's employee was “approximately six feet
away from his vehicle when the thieves opened the trunk and stole” the jewelry. (Ibid.) While
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Zurich is correct that the facts recited do not facially indicate that the insured's employee had
abandoned, walked away, or diverted his attention from the vehicle, the fact that the insured's
employee was six feet away, and apparently unaware that thieves were breaking into the trunk of
his vehicle, permits the inference that the employee had temporarily abandoned the *481  vehicle.
In any case, given Wideband's very limited discussion, it does not cast doubt upon the holding
in Star Diamond.


Our holding that the insured in the present case was “upon” the vehicle when the theft occurred
is consistent with the cases discussed above in which coverage was denied under the vehicle
theft exclusion. In none of the cases in which the court found the exception to the vehicle theft
exclusion inapplicable and denied coverage was the insured or its representative similarly “upon”
the vehicle. The insureds in those cases were not in close proximity and actually attending to the
vehicle when the theft occurred. Nonetheless, they claimed coverage under the exception to the
vehicle theft exclusion by advocating an interpretation of “upon” that was inconsistent with the
language and purpose of the policy exclusion. The insured in Ruvelson, supra, 50 N.W.2d at page
631, for example, contended that the exception applied, despite acknowledging the salesman was
“temporarily absent” from the vehicle when the theft occurred. The insured urged that the term
“upon” included, inter alia, the definition of “in the neighborhood of.” (Id., at p. 632.) To accept
that definition and allow coverage in that situation, however, would render meaningless the terms
in the vehicle theft exclusion and its exception. Similarly, in **397  Revesz the insured ***715
maintained that “upon” meant “ ‘in close proximity to’ his vehicle and applied when the “insured
[was] walking to the rear of his car to remove jewelry, or while he is changing a tire, or while he
momentarily [left] his vehicle to obtain directions, the situation presented in [that] case.” (Revesz,
supra, 30 Cal.App.3d at pp. 127–128, 106 Cal.Rptr. 166.) While the first two situations would
arguably come within the meaning of “upon” and hence the exception, the latter situation would
not because in such a situation the insured has abandoned the vehicle, thus leaving it and the
insured jewelry vulnerable to theft.


In response to these and similar contentions, some courts have used broad language that would
appear to bar recovery whenever the insured was outside the vehicle at the time of the theft. (See,
e.g., Ruvelson, supra, 50 N.W.2d at p. 631 [noting that courts have uniformly rejected the insured's
contention that “upon” means “ ‘in proximity’ ” and similar meanings]; American Stone Diamond
v. Lloyd's of London, supra, 934 F.Supp. at p. 843 [“Courts have consistently ... denied coverage
to insureds who were not literally in or upon their vehicles at the time of the losses, even though
the insureds may have been only a short distance away from the vehicle, watching the vehicle, or
absent from the vehicle for only a short period of time”]; accord, Equity Diamond Brokers, Inc.
v. Transnational Ins. Co., supra, 151 Ohio App.3d at p. 752, 785 N.E.2d 816; Cordova, Inc. v.
Lloyd's Underwriters, supra, 643 N.Y.S.2d 543 [exception “has consistently been given a literal
construction rejecting various theories of constructive possession of the vehicle”].) However, as
explained above, the insureds in those cases were advocating a very broad interpretation of the
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term “upon” that would encompass their act of abandoning the vehicle. *482  But because the
insureds or the insureds' salespersons had temporarily abandoned their vehicles in those cases,
they were not “upon” their vehicles as required by the exception to the vehicle theft exclusion;
those courts therefore were not called upon to decide whether the exception would apply in
the circumstances presented in the present case. In our view, those courts fashioned a rule that
was broader than necessary, given the specific factual circumstances they confronted, namely,
the temporary abandonment of the vehicle. (See, e.g., Revesz, supra, 30 Cal.App.3d at pp. 128–
129, 106 Cal.Rptr. 166 [declining to interpret the term “upon” since the insured had temporarily
abandoned the vehicle and was therefore in no sense “upon” it].) To the extent these cases may be
construed to deny coverage in all cases in which the insured was outside the vehicle at the time
of the theft, irrespective of the insured's distance from the vehicle and the insured's conduct, we
disagree.


Finally, Zurich agrees with the Revesz court that an insured's intent and conduct must be considered
in determining the applicability of the exception to the vehicle theft exclusion. Zurich contends that
the facts of Revesz and this case are substantially similar and that E.M.M.I.'s salesman manifested
the same intent and conduct to temporarily abandon his vehicle, as did the insured in Revesz, when
he locked the ignition and left his vehicle to seek directions. We disagree.


[18]  In Revesz, the insured intended to and did abandon his vehicle as he walked away from it
in search of directions. With his back to the car, he was not only unable to observe his car, but
apparently did not realize that someone was breaking into it despite the fact the door was locked
and the insured was only two to three feet from the car. ***716  (Revesz, supra, 30 Cal.App.3d at
p. 126, 106 Cal.Rptr. 166.) Unlike the insured in Revesz, the salesman here did not intend to and
did not abandon his vehicle when he walked to the rear to inspect the tailpipe area. His intent and
conduct was solely to attend to his vehicle without abandoning it or the jewelry locked in the trunk.


For the reasons above, we conclude that the vehicle theft exclusion is ambiguous and did not
clearly and plainly apprise the insured that coverage would be lost by merely stepping out of the
car. Construing the exception in the insured's favor, we hold that E.M.M.I.'s salesman, who was
approximately two feet from and actually attending to his vehicle when the theft occurred, came
within **398  the scope of the exception to the vehicle theft exclusion. 6


6 E.M.M.I. also contends that the phrase “at the time of theft” found in the exception to the
vehicle theft exclusion “describes a period of time starting with the commencement of a theft
and ending with the culmination of the theft.” Our holding above makes its unnecessary for
us to address this alternative argument.
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*483  III. DISPOSITION


Accordingly, we reverse the judgment of the Court of Appeal affirming summary judgment in
favor of Zurich.


WE CONCUR: GEORGE, C.J., BAXTER and WERDEGAR, JJ.


Dissenting Opinion by KENNARD, J.
The majority holds that the words “actually in or upon” a vehicle in a “jeweler's block” insurance
policy means in close proximity to a vehicle, not actually in it or on it. (Maj. opn., ante, 9
Cal.Rptr.3d at p. 710, 84 P.3d at p. 393.) I disagree. The majority's holding misreads the plain
meaning of the language, and is contrary to the holdings of the overwhelming majority of courts in
other jurisdictions. We should enforce the contract between the parties as it is written, not rewrite
its terms.


I


Plaintiff E.M.M.I, Inc., doing business as Universal Fine Jewelry, sells jewelry. Its salesman, Brian
Callahan, was carrying jewelry in his car. When Callahan heard a “clunking” noise coming from
the car, he pulled the car over, got out of the car while leaving its engine running, went to the back
of the car and bent over to look under the car. A thief ran by him, got into the car, and drove away.


Defendant Zurich American Insurance Company (Zurich) insured E.M.M.I. under a “jeweler's
block” policy. The policy excludes from coverage any loss from a vehicle unless an employee is
“actually in or upon such vehicle at the time of the theft.” E.M.M.I. brought this action against
Zurich to recover for the loss under the policy. The trial court granted Zurich's motion for summary
judgment because “there unequivocally is no coverage under terms requiring the insured to be in
or upon the vehicle at the time of the theft.” The Court of Appeal, after reviewing the policy and
applicable law in depth, affirmed, holding that the words “actually in or upon” do not mean close
proximity. The majority reverses the Court of Appeal. I would affirm its decision.


II
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The applicable law is well established and clear. The ordinary rules of contract interpretation apply
to the construction of an insurance policy. (Safeco Ins. Co. v. Robert S. (2001) 26 Cal.4th 758,
762–763, 110 Cal.Rptr.2d 844, 28 P.3d 889; ***717  Bank of the West v. Superior Court (1992)
2 Cal.4th 1254, 1264, 10 Cal.Rptr.2d 538, 833 P.2d 545.) Judicial interpretation is controlled by
words, as they are understood in their ordinary and *484  popular sense. (Civ.Code, § 1644; Waller
v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 18, 44 Cal.Rptr.2d 370, 900 P.2d 619.) The
function of the court in interpreting an instrument “is simply to ascertain and declare what is in
its terms or in substance contained therein, not to insert what has been omitted, or to omit what
has been inserted.” (Code Civ. Proc., § 1858; Safeco Ins. Co. v. Robert S., supra, at p. 764, 110
Cal.Rptr.2d 844, 28 P.3d 889; Jensen v. Traders & General Ins. Co. (1959) 52 Cal.2d 786, 790,
345 P.2d 1.) Language cannot be found to be ambiguous in the abstract and courts are “not to strain
to create an ambiguity where none exists.” (Waller v. Truck Ins. Exchange, Inc., supra, at pp. 18–
19, 44 Cal.Rptr.2d 370, 900 P.2d 619.)


The ordinary, common, and popular understanding of the words “actually upon” mean in fact on
a vehicle. Here, Presiding Justice Turner, writing for a unanimous Court of Appeal panel, put it
thus: “[T]he provision in question is unambiguous. In its ordinary and popular usage (Civ.Code,
§ 1644; Bank of the West v. Superior Court, supra, 2 Cal.4th at p. 1265, 10 Cal.Rptr.2d 538,
833 P.2d 545), ‘upon’ is interchangeable with ‘on.’ (E.g., Newbury House Online Dict. (1999) <
http://nhd.heinle.com/nhd-bin/ **399  searchNHD.pl> [as of July 22, 2002]; Merriam–Webster's
Collegiate Dict. (10th ed.1995) p. 1298; Webster's New World Dict. (3d college ed.1991) p. 1466;
Oxford English Dict. Online (2d ed.1989) < http://dictionary.oed.com> [as of July 22, 2002],
[‘upon,’ prep.]; American Heritage Dict. (2d college ed.1985) p. 1328.) Webster's New World
Dictionary, supra, at page 1466 defines ‘upon’ as follows, ‘[O]n (in various senses), or up and on:
on and upon are generally interchangeable, the choice being governed by idiom, sentence rhythm,
etc.’ ‘On’ can mean ‘in close proximity with,’ as in ‘a village [on ] the sea,’ or ‘stay [on ] your
opponent.’ (Merriam–Webster's Collegiate Dict., supra, p. 811.) ‘Upon’ can also mean ‘in or into
close proximity or contact with’ as in ‘the enemy is [upon ] us,’ or ‘despondency fell [upon ]
me.’ (Webster's 3d New Internat. Dict. (1981) p. 2517.) But we have not found any definition of
‘on’ or ‘upon’ that includes in close proximity to a car. (See Webster's 3d New Internat. Dict.,
supra, p. 1574 [‘on’ is ‘used as a function word to indicate presence within,’ as in ‘rode there [on
] a train,’ or ‘booked passage [on ] an ocean liner’].)”


No one would understand the statement that “a person is on a car” to mean that the person was
standing next to the car or two feet away from it. There simply is no room in this context to
refuse to recognize and give meaning to the ordinary and common understanding and usage of the
words. The language is clear. The use of the word “actually” in the phrase “actually in or upon”
makes what is already clear unquestionable. As numerous courts have already recognized, the
word “actually” in the phrase “clearly negates constructive presence and possession. (See Royce
Furs, Inc. v. Home Insurance Company (1968) 30 App.Div.2d 238 [291 N.Y.S.2d 529, 530–531];
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*485  Phil G. Ruvelson, Inc. v. St. Paul Fire & Marine Ins. Co. (1951) 235 Minn. 243 [50 N.W.2d
629, 633]; Greenberg v. Rhode Island Ins. Co. (1946) 188 Misc. 23 [66 N.Y.S.2d 457, 459].)”
(Revesz v. Excess Ins. Co. (1973) 30 Cal.App.3d 125, 129, 106 Cal.Rptr. 166.)


Not surprisingly, the overwhelming majority of courts that have addressed this policy provision
have also found it clear and unambiguous. Recently, in American Stone Diamond, Inc. v. Lloyds
of London (S.D.Texas 1996) 934 F.Supp. 839, 843, the court summarized and cited some of these
***718  decisions. “Courts have consistently held nearly identical policy language [‘actually in
or upon’] to be unambiguous and, based upon such exclusions, have denied coverage to insureds
who were not literally in or upon their vehicles at the time of the losses, even though the insureds
may have been only a short distance away from the vehicle, watching the vehicle, or absent from
the vehicle for only a short period of time. See, e.g., Williams v. Fallaize Ins. Agency, Inc., 220
Ga.App. 411, 469 S.E.2d 752 (1996) (exclusion applicable where insured was in store 25 feet from
vehicle at time of theft); Wideband Jewelry Corp. v. Sun Ins. Co. of N.Y., 210 A.D.2d 220, 619
N.Y.S.2d 339 (1994) (exclusion applicable where insured's employee was six feet from vehicle at
time of theft); Jerome I. Silverman, Inc. v. Lloyd's Underwriters, 422 F.Supp. 89 (S.D.N.Y. 1976)
(exclusion applicable where insured was temporarily away from vehicle at time of theft); Revesz v.
Excess Ins. Co., 30 Cal.App.3d 125, 106 Cal.Rptr. 166 (1973) (exclusion applicable where insured
was getting directions a few feet from vehicle at time of theft); Royce Furs, Inc. v. Home Ins.
Co., 30 A.D.2d 238, 291 N.Y.S.2d 529 (1968) (exclusion applicable where insured was registering
inside hotel for a few minutes while vehicle was six to 10 feet outside hotel at time of theft);
American Charm Corp. v. St. Paul Fire & Marine Ins. Co., 56 Misc.2d 574, 289 N.Y.S.2d 383
(1968) (exclusion applicable where insured was in his home with vehicle locked in adjacent garage
at time of theft); Phil G. Ruvelson, Inc. v. St. Paul Fire & Marine Ins. Co., 235 Minn. 243, 50
N.W.2d 629 (1951) (exclusion applicable where insured was away from vehicle for a few minutes
to use bathroom and drink cup of coffee at time of theft). See especially JMP Associates, Inc. v.
St. Paul Fire & Marine Ins. Co., 109 Md.App. 343, 674 A.2d 562 (1996) (exclusion applicable
where insured was inside service station paying for gasoline at time of theft).” (See also Annot.,
Construction and Effect of “Jeweler's Block” Policies or Provisions Contained Therein (1994) 22
A.L.R.5th 579, § 2.)


**400  The words “actually in or upon” are clear and unequivocal. It is not for this court to rewrite
the parties' contract by construing language to mean something it does not mean.


Accordingly, I dissent.


*486  Dissenting Opinion by CHIN, J.
I respectfully dissent, for I cannot agree with the majority's insurance coverage interpretation. The
insurance policy at issue excludes from coverage jewelry stolen from a vehicle unless the insured
was “ ‘actually in or upon such vehicle at the time of the theft.’ ” (Maj. opn., ante, 9 Cal.Rptr.3d
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at p. 704, 84 P.3d at p. 387, italics added.) The italicized language is unambiguous. It does not,
as the majority insists, contemplate coverage when the insured or its representative is “in close
proximity” to the vehicle or somewhere nearby at the time of the theft. Rather, the insurer's use
of the phrase “actually in or upon such vehicle ” was deliberate. Jewelry invites theft. Jewelry in
unattended vehicles especially invites theft. The intent of the exclusion of theft when the insured is
not actually, literally, in or upon the car, is to ensure the actual presence of someone in or upon the
car in order to avoid a theft. (Ruvelson, Inc. v. St. Paul Fire and Marine Ins. Co. (1951) 235 Minn.
243, 50 N.W.2d 629, 635 (Ruvelson ).) Conversely, the absence of an actual presence in or upon
the unoccupied vehicle offers the criminal the opportunity to steal. (Ibid.) Zurich did not insure
against theft when the insured's representative was nearby or close to the car, but only when he
was actually in or upon the vehicle. Therefore, when Brian Callahan, ***719  who was in charge
of the car containing the jewelry, exited the vehicle and left the engine running, he increased the
risk of theft of the car and anything in it, including the jewelry. Under the insurance policy's plain
language, and the many interpretative principles that guide us in reviewing insurance coverage
issues, the theft is excluded from coverage.


Jeweler's block insurance was conceived by Lloyds of London at the turn of the previous century.
(JMP Associates, Inc. v. St. Paul Fire & Marine Ins. Co. (1997) 345 Md. 630, 693 A.2d 832, fn.
1.) The “all risk” insurance is different from other property or “named peril” insurance because the
policy insures all risks of loss or damage to the jewelry subject to certain exclusions. The policy
contains an exclusion for all jewelry theft as follows: “We will not pay for ‘loss' caused by or
resulting from any of the following: [¶] ... Theft from any vehicle unless you, an employee, or other
person whose sole duty is to attend the vehicle are actually in or upon such vehicle at the time of the
theft.” The exclusion and exception for thefts that occur when the employee is “actually in or upon
[the insured's] vehicle” has long been included in the policy. Although exceptions to exclusions
are construed broadly in the insured's favor, courts will not strain to create an ambiguity where
none exists and unambiguous policy language controls. (Waller v. Truck Ins. Exchange (1995) 11
Cal.4th 1, 18, 44 Cal.Rptr.2d 370, 900 P.2d 619.)


Two California cases have considered a similar issue under comparable jeweler's block policies.
In Revesz v. Excess Ins. Co. (1973) 30 Cal.App.3d 125, 106 Cal.Rptr. 166 (Revesz) and Nissel
v. Certain Underwriters at Lloyd's of London (1998) 62 Cal.App.4th 1103, 73 Cal.Rptr.2d 174
(Nissel ), the Courts of Appeal denied coverage for the theft of jewelry from a car *487  because
the subject vehicles containing the jewelry were parked and left unattended. In both cases, the
courts found the “actually in or upon the vehicle” requirement unambiguous and concluded the
drivers intended to abandon their vehicles temporarily either to get directions or engage in other
business. The majority attempts to distinguish these cases on the ground that Callahan did not
intend to abandon the vehicle or turn his attention away from it. Instead, he wanted to inspect it
in order to determine the origin of a rattling noise, and had to exit the vehicle in order to conduct
his inspection.
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The majority places much emphasis on the fact that the court in Revesz, supra, 30 Cal.App.3d
at pages 128–129, 106 Cal.Rptr. 166, looked to the insured's intent and conduct in determining
whether the theft that occurred was after the insured salesman stopped to ask for directions.
Revesz found that by parking his car at the curb, locking the ignition, **401  removing the keys,
and leaving the vehicle to seek information, he had temporarily abandoned it. (Ibid.) In direct
contrast to the majority, however, Revesz concluded that the requirement that the insured or its
representative remain “ actually in or upon the vehicle” was not ambiguous, and placed great
emphasis on the word “actually” to find no coverage. (Ibid.) Indeed, Revesz specifically observed
that temporary abandonment of the insured jewelry can occur when the employee is “not actually
in or upon his vehicle” and “the thief is able to take possession of the vehicle and its contents
without interference from him.” (Ibid.) Thus, although Revesz stated that the insured's intent was
relevant, it relied solely on the clear and explicit words of the policy, and not the insured's intent,
in finding no coverage.


Nissel, supra, 62 Cal.App.4th at page 1103, 73 Cal.Rptr.2d 174, is also instructive. ***720  There,
two thieves stole a bag containing diamonds and other items from the salesman's vehicle. (Id. at p.
1106, 73 Cal.Rptr.2d 174.) Similar to the policy at issue here, the jeweler's block policy in Nissel
excluded thefts from an automobile unless the insured (or its permanent employee) at the time of
the loss was “actually in or upon such vehicle.” (Id. at p. 1107, 73 Cal.Rptr.2d 174.) Although
the insured made no claim that the policy exclusion was unclear or ambiguous, the court held
that because the employee was not actually in or upon the vehicle when the theft occurred, the
exclusion barred coverage. (Id. at p. 1114, 73 Cal.Rptr.2d 174; see also Taff v. Atlas Assur. Co.
(1943) 58 Cal.App.2d 696, 701, 137 P.2d 483 [“If he should not leave his jewelry in his unguarded
car exposed to the hazards of theft, ... his coverage was complete; but he did choose so to leave
it, he had got what he bought”].)


The majority of other state courts agree that the insured or its employee must actually, literally, be
in or on the vehicle in order for the exception to apply. (See, e.g., American Stone Diamond, Inc.
v. Lloyds of London (S.D.Tex.1996) 934 F.Supp. 839, 843–844; see also Sphere Drake Ins. PLC v.
Trisko (D.Minn.1998) 24 F.Supp.2d 985, 992–996; Wideband Jewelry *488  Corp. v. Sun Ins. Co.
of New York, Inc. (1994) 210 A.D.2d 220, 619 N.Y.S.2d 339 [no coverage when employee six feet
away from vehicle when theft occurred]; Greenberg v. Rhode Island Ins. Co. (1946) 188 Misc. 23,
66 N.Y.S.2d 457, 459 (Greenberg ) [car parked on street while representative ate in restaurant].)
As American Stone Diamond observed, “[c]ourts have consistently held nearly identical policy
language to be unambiguous and, based upon such exclusions, have denied coverage to insureds
who were not literally in or upon their vehicles at the time of the losses, even though the insureds
may have been only a short distance away from the vehicle, watching the vehicle, or absent from
the vehicle for only a short period of time.” (American Stone Diamond, supra, 934 F.Supp. at p.
843.) Even Revesz relied on the majority of state cases that place “great emphasis on the word
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‘actually,’ indicating that it clearly negates constructive presence and possession.” (Revesz, supra,
30 Cal.App.3d at p. 129, 106 Cal.Rptr. 166.)


The cases the majority relies on for support generally stand alone in their conclusion that the
requirement that the insured or its representative be “actually in or upon such vehicle at the time
of the theft” includes close proximity to the vehicle. (Lackow v. Insurance Co. of North America
(1976) 52 A.D.2d 579, 382 N.Y.S.2d 529; Star Diamond v. Underwriters at Lloyd's, London
(E.D.Va.1997) 965 F.Supp. 763, 765.) Indeed as the Court of Appeal noted, neither of these cases
has been followed in any other jurisdiction. In Lackow, the court found coverage under a similar
policy when the insured's employee was at the rear of the vehicle opening its trunk at the time
of the theft. The court interpreted the “actually in or upon such vehicle” at the time of the loss
to include coverage when the insured was close enough to the vehicle “to be able to observe a
theft of the contents.” (Lackow, supra, 52 A.D.2d at p. 579, 382 N.Y.S.2d 529.) In Star Diamond,
the company president placed his knapsack full of diamonds on the floor behind the front seat of
his car. After he stopped at a gas station, and when he was not more than nine inches from his
car, the knapsack was stolen. (Star Diamond, supra, 965 F.Supp. at p. 764.) The policy excluded
theft of the jewelry unless the insured was “in or upon the vehicle **402  at the time of the loss.”
(Id. at p. 765.) The court disregarded the policy's clear meaning and ***721  broadened coverage
beyond the policy's scope to hold that the use of the disjunctive “or” between the words “in” or
“upon” meant coverage was not conditioned solely on the insured being “actually in” the vehicle.
In addition, the court concluded that the term “upon” should allow coverage when the insured exits
the car to attend to the vehicle. (Id. at p. 767.) Under the clear and explicit policy language, this
conclusion is questionable. As noted, no other jurisdiction has followed the case, even though our
majority plans to do so.


Standard dictionary definitions also undermine the majority's strained approach to insurance policy
interpretation. As the Court of Appeal observed, *489  “upon” is interchangeable with the word
“on.” (See, e.g., Webster's Collegiate Dict. (10th ed.1995) p. 1298.) Whereas “on” can mean “in
close proximity with,” as in “a village on the sea” or as a function word to mean “presence within,”
as in “rode on a train” there is no definition of “on” or “upon” that includes in close proximity to a
car. The majority's hypothetical, in response to a comment made during oral argument involving
an insured who carelessly leaves jewelry in one train compartment while walking to a different
compartment, strains the policy's application and ignores the standard rules of word usage and
function.


In addition, as the Court of Appeal also noted, if we view the terms “on” or “upon” from a historical
perspective, those words “logically and unambiguously apply to a horse or a horse-drawn carriage.
One would be upon rather than in a horse or carriage. In modern times, the words ‘on’ or ‘upon’
would apply to a motorcycle. In the ordinary sense of the words, whether one is ‘on’ or ‘upon’ a
vehicle means the same thing; the usage varies with the object.”
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The majority of courts agree that the insurer's use of the word “actually” is also quite significant.
Indeed, the courts adopting the majority view would agree that placing the word “actually” in the
beginning of the policy's exception to the exclusion to theft, “belies any argument that the exclusion
can be avoided when the insured is in close proximity to the car or is watching it.” In Greenberg,
supra, 66 N.Y.S.2d at page 459, the court pointed out that, “Actual means that which exists in fact
or reality, in contrast to that which is constructive, theoretical or speculative. [Citation.] [¶] We
must give due recognition to the use of the word ‘actually’ and must conclude it was inserted and
intended for a definite purpose—to indicate the intention that presence in reality—presence in fact
—was required and not a constructive or theoretical one.”


The majority also cites many rules of insurance policy interpretation to support its holding. They
all favor the view that there is no coverage here. For example, the majority relies on the rule
that an insurance policy is considered ambiguous only when it is susceptible to two or more
constructions. (Waller v. Truck Ins. Exchange, supra, 11 Cal.4th at p. 18, 44 Cal.Rptr.2d 370, 900
P.2d 619.) The phrase interpreted here, “actually in or upon such vehicle at the time of the theft”
is capable of one meaning only: The insured must be in or upon the vehicle when the theft occurs
in order for coverage to apply. The rule is clearly stated by several courts—that “[t]he [exclusion]
was obviously intended to cover any situation where a loss occurred when the property was not
protected by the presence of someone in or upon the car.” (Ruvelson, supra, 50 N.W.2d at p. 634;
maj. opn., ante, 9 Cal.Rptr.3d at p. 705, 84 P.3d at p. 389.)


The majority also acknowledges, but refuses to follow, the statutory mandate to interpret written
contract terms under ***722  their “clear and explicit” *490  meaning, and in their “ordinary
and popular sense.” (Civ.Code, §§ 1644, 1638.) Under these rules, we must find that the jeweler's
block theft policy requirement that the insured party remain “actually in or upon the vehicle at the
time of such theft” to mean what it says. There is no ambiguity here. To hold otherwise ignores
the obvious intent of the specific and limited exception to the exclusion for theft, and potentially
risks increased premiums for jewelry theft protection, a risk I cannot concede.


**403  According to the clear and explicit words used in the jeweler's block policy before us, the
insurer reasonably decided that actual presence of the insured or its representative in the car would
likely deter a thief, while the absence of an actual presence offers the thief an opportunity to steal.
As one court noted, “opportunity makes the thief. If [the insured] had been in the automobile,
probably the thief would not have entered.” (Princess Ring Co., Inc. v. Home Ins. Co. (1932) 52
R.I. 481, 161 A. 292, 293.) Long ago, insurance companies decided to insure against the theft of
jewelry in vehicles only if the insured or its representative took basic precautions to guard against
the theft. When the insured or its representative leaves the car for any reason, the risk of theft
increases. That is what happened here. When Callahan left the car, with its engine running, to
inspect a potential problem, he was not “actually in or upon such vehicle at the time of the theft” as
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the exception to the theft exclusion requires. He left the vehicle and its contents exposed to theft.
The policy's clear language excludes this theft from its coverage.


I CONCUR: BROWN, J.


All Citations


32 Cal.4th 465, 84 P.3d 385, 9 Cal.Rptr.3d 701, 04 Cal. Daily Op. Serv. 1466, 2004 Daily Journal
D.A.R. 2245
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14 Cal.App.5th 281
Court of Appeal, First District, Division 4, California.


ENERGY INSURANCE MUTUAL LIMITED, Plaintiff and Appellant,
v.


ACE AMERICAN INSURANCE COMPANY, Defendant and Respondent.


A140656
|


Filed 7/11/2017


Synopsis
Background: Following settlement of lawsuits arising out of explosion caused by excavator
striking petroleum pipeline, excess insurer for pipeline owner sought to recover defense costs
and settlement payments from commercial umbrella liability insurer for staffing agency which
provided personnel to the pipeline. The Superior Court, Contra Costa County, No. MSC11-00600,
Judith S. Craddick, J., granted summary judgment for staffing agency's insurer based on
professional services exclusion in umbrella policy, and pipeline owner's insurer appealed.


Holdings: The Court of Appeal, Reardon, Acting P.J., held that:


[1] services which staffing agency supplied were “services of a professional nature” within
meaning of professional liability exclusion;


[2] as a matter of first impression, separation of insureds provision did not extend coverage to
pipeline owner even assuming pipeline owner was an additional insured; and


[3] exclusion did not withdraw so much coverage that it rendered the policy illusory.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (31)


[1] Insurance Questions of law or fact
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Interpretation of an insurance policy is primarily a judicial function.


1 Cases that cite this headnote


[2] Appeal and Error Written documents or instruments in general
When the trial court's interpretation of an insurance policy did not depend upon conflicting
extrinsic evidence, the reviewing court makes its own independent determination of the
policy's meaning.


[3] Insurance Policies considered as contracts
Insurance Application of rules of contract construction
While insurance contracts have special features, they are still contracts to which the
ordinary rules of contractual interpretation apply.


[4] Contracts Intention of Parties
The fundamental goal of contractual interpretation is to give effect to the mutual intention
of the parties.


[5] Contracts Language of contract
Intent of the parties to a contract is to be inferred, if possible, solely from the written
provisions of the contract.


[6] Contracts Language of Instrument
If contractual language is clear and explicit, it governs contract interpretation.


[7] Insurance Laypersons or experts
Insurance Plain, ordinary or popular sense of language
Words in an insurance policy are to be interpreted as a layperson would interpret them, in
their ordinary and popular sense.
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[8] Insurance Reasonable expectations
If particular insurance policy language is ambiguous, it is to be resolved by interpreting
the ambiguous provisions in accordance with the insured's objectively reasonable
expectations.


1 Cases that cite this headnote


[9] Appeal and Error Insurers and insurance
Whether insurance policy language is ambiguous is a question of law reviewed de novo.


[10] Insurance Ambiguity in general
An insurance policy provision is ambiguous when it is capable of two or more
constructions, both of which are reasonable.


[11] Insurance Ambiguity in general
Insurance Construction as a whole
Insurance Reasonable expectations
In determining the objectively reasonable expectations of the insured, the court must
interpret the language in context, with regard to its intended function in the policy, because
language in a contract must be construed in the context of that instrument as a whole, and
in the circumstances of that case, and cannot be found to be ambiguous in the abstract.


1 Cases that cite this headnote


[12] Insurance Ambiguity in general
Insurance Construction to be unstrained
Courts will not strain to create an ambiguity in an insurance policy where none exists.


[13] Insurance Reasonable expectations
Insurance Ambiguity, Uncertainty or Conflict
Insurance Favoring coverage or indemnity;  disfavoring forfeiture
If an asserted ambiguity in an insurance policy is not eliminated by the language and
context of the policy, courts then invoke the principle that ambiguities are generally
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construed against the party who caused the uncertainty to exist (i.e., the insurer) in order
to protect the insured's reasonable expectation of coverage.


[14] Insurance Exclusions, exceptions or limitations
Insurance Coverage--in General
An insurance policy's coverage provisions must be interpreted broadly to afford the insured
the greatest possible protection, while a policy's exclusions must be interpreted narrowly
against the insurer.


4 Cases that cite this headnote


[15] Insurance Exclusions, exceptions or limitations
Insurance Exclusions and limitations in general
An exclusionary clause in an insurance policy must be conspicuous, plain and clear.


4 Cases that cite this headnote


[16] Insurance Exclusions, exceptions or limitations
Insurance Exclusions and limitations in general
Rule that exclusionary clause must be plain and clear applies with particular force when
the coverage portion of the insurance policy would lead an insured to reasonably expect
coverage for the claim purportedly excluded.


1 Cases that cite this headnote


[17] Insurance Professional services
Services which staffing agency personnel supplied to owner of pipeline struck by
excavator, including mapping and marking underground installations, were “services of a
professional nature” within meaning of professional liability exclusion in staffing agency's
commercial umbrella liability policy; activities were skilled services which required
specialized knowledge, and gravamen of underlying personal injury and wrongful death
claims was the failure to properly mark the pipeline.


1 Cases that cite this headnote


[18] Insurance Exclusions and limitations in general
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In order to ascertain the scope of an exclusion, court must first consider the coverage
language of the insurance policy.


1 Cases that cite this headnote


[19] Insurance Coverage--Liability Insurance
Insurance Risks and Losses
A commercial general liability (CGL) policy is intended to cover general liability, not an
insured's professional or business skill.


3 Cases that cite this headnote


[20] Insurance Risks and Losses
Insurance Common Exclusions
A commercial general liability (CGL) policy is written in two essential parts: the insuring
agreement, which states the risk or risks covered by the policy, and the exclusion clauses,
which remove coverage for risks that would otherwise fall within the insuring clause.


[21] Insurance Risks and Losses
Insurance Accident, occurrence or event
In general, commercial general liability (CGL) policies are limited to providing coverage
for accidental occurrences, and do not provide coverage for professional negligence
claims.


1 Cases that cite this headnote


[22] Insurance Insured's liability for damages
Insurance Bodily injury
A commercial general liability policy obligating the insurer to pay “all sums that the
INSURED shall become legally obligated to pay as damages because of BODILY
INJURY” establishes a reasonable expectation that the insured will have coverage for
ordinary acts of negligence resulting in bodily injury.


[23] Insurance Professional services
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It is the type of activity, rather than actual compensation, that controls whether the
professional services exclusion in a commercial general liability (CGL) insurance policy
applies.


4 Cases that cite this headnote


[24] Insurance Products and completed operations hazards
Products-Completed Operations (PCO) insurance covers liability for accidental bodily
injury or property damage following completion and arising out of the insured's work or
operation; it is generally conditioned on damage occurring during the policy period, as
long as the work was completed before the damage occurred.


1 Cases that cite this headnote


[25] Insurance Products and completed operations hazards
Products-Completed Operations (PCO) coverage plainly includes all property damage
occurring away from the insured's premises and arising out of the insured's work or
products, with the exception of (1) products still in the insured's possession, and (2) work
that has not yet been completed or abandoned.


1 Cases that cite this headnote


[26] Insurance Particular words or terms
Insurance Exclusions and limitations in general
Though insurance policy exclusions are generally construed narrowly, California courts
interpret the term “arising out of” broadly.


5 Cases that cite this headnote


[27] Insurance Insurer's Duty to Indemnify in General
Where allegations in a complaint are inseparably intertwined with noncovered conduct,
there is no insurance coverage even where the nature of a particular claim appears to be
covered.


[28] Insurance Common Exclusions
Ultimately, it is the nature of the conduct, not the source of law that governs whether a
liability insurance policy exclusion applies.
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1 Cases that cite this headnote


[29] Insurance Persons covered
Insurance Professional services
Separation of insureds provision in staffing agency's commercial umbrella liability policy,
which contained professional services exclusion, did not extend coverage to pipeline
owner for underlying personal injury and wrongful death claims in part caused by staffing
agency personnel's failure to properly mark pipeline which was struck by excavator and
exploded, even assuming pipeline owner was an additional insured; failure to properly
mark pipeline was excluded from coverage under the professional services exclusion, and,
as pipeline owner provided professional services alongside staffing agency personnel,
including using its own full-time employee as a line rider responsible for locating and
marking pipeline, claims against it arose from same facts which precluded coverage under
the exclusion.


4 Cases that cite this headnote


[30] Insurance Persons covered
Insurance Severability
Intent of a separation of insureds provision, also referred to as severability clause, is to
provide each insured with separate coverage, as if each were separately insured with a
distinct policy, subject to the liability limits of the policy.


1 Cases that cite this headnote


[31] Insurance Professional services
Professional services exclusion in commercial umbrella liability insurance policy issued to
staffing agency, which had supplied personnel to owner of pipeline which was improperly
marked and exploded after being hit by excavator, did not withdraw so much coverage
that it rendered the policy illusory; policy was not an errors and omissions policy, insuring
against professional malpractice, but rather was a business liability policy which provided
coverage for accidental occurrences involving ordinary negligence, not for professional
negligence.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 270 et seq.


3 Cases that cite this headnote
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**714  Trial Court: Contra Costa County Superior Court, Trial Judge: Hon. Judith S. Craddick.
(Contra Costa County Super. Ct. No. MSC11-00600)


Attorneys and Law Firms


Counsel for Appellant: Baker & McKenzie LLP, Ronald L. Ohren, Michael A. Pollard, Teresa
Lauren Michaud


Counsel for Respondents: Clyde & Co. US LLP, William J. Hapiuk, San Francisco, Paul R. Koepff,
Erica J. Kerstein, O'Melveny & Myers LLP, Jonathan D. Hacker


Opinion


REARDON, ACTING P.J.


*285  This insurance coverage dispute arises from a massive explosion that occurred when an
unmarked petroleum pipeline was struck by an excavator. Numerous lawsuits were filed against a
range of defendants, including the pipeline owner and the staffing agency providing personnel to
the pipeline. After settling the lawsuits against the pipeline owner, an excess insurer for the pipeline
sought to recover defense costs and settlement payments from the staffing agency's insurer. The
staffing agency's excess insurance policy excluded damages arising from professional services.
We *286  affirm summary judgment in favor of the staffing agency's insurer, finding the policy
excluded the claims in the underlying lawsuits.


I. BACKGROUND


A. The Parties and the Underlying Actions
Kinder Morgan, Inc., together with its affiliated companies (Kinder Morgan), owns and operates
thousands of miles of oil and gas pipelines. Kinder Morgan was insured under an “Excess Liability
Insurance Policy” by Associated Electric & Gas Insurance Services Limited (AEGIS) with a
liability limit of $35 million per occurrence, subject to a self-insured retention (SIR) 1  of $1
million per occurrence for “General Liability.” In addition, EIM insured Kinder Morgan under
a “Following Form Excess General Liability Indemnity Policy,” 2  with a liability limit of $100
million per occurrence, excess to the AEGIS policy limit of $35 million.


1 A SIR “ ‘refers to a specific sum or percentage of loss that is the insured's initial responsibility
and must be satisfied before there is any coverage under the policy. It is often referred to as a
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“self-insured retention” or “SIR.” ’ [Citation.] Unlike a deductible, which generally relates
only to damages, a SIR also applies to defense costs and settlement of any claim.” (Forecast
Homes, Inc. v. Steadfast Ins. Co. (2010) 181 Cal.App.4th 1466, 1473-1474, 105 Cal.Rptr.3d
200.) With regard to an insurer's indemnity obligation, a SIR sits below the policy limits,
and for this reason it is often analogized to primary insurance. (1 New Appleman on
Insurance Law Library Edition (2009) Self-insured Retentions Versus Large or Matching
Deductibles, § 1A.02[3][a], p.1A-10 (Rel. 16-12/2016 Pub. 60087).) Respondent argues
that EIM mischaracterizes the SIR as primary insurance, which would make AEGIS a first-
level excess insurer and EIM a second-level excess insurer. According to ACE, the AEGIS
policy functions as primary insurance and the EIM policy is a first-level excess above it.
Nevertheless, the resolution of the instant appeal does not require us to analyze the issue of
policy exhaustion.


2 A “following form” excess policy, unlike a “stand alone” policy incorporates by reference the
terms, conditions, and exclusions of the underlying policy. (4 New Appleman on Insurance
Law Library Edition, supra, Excess Insurance and Umbrella Coverage, § 24.02 [2][c], p.
24-15 (Rel. 15-9/2016 Pub. 60087).)


Comforce Corporation (Comforce) is a staffing company that supplies businesses with temporary
employees in a variety of **715  contexts. Comforce has been providing employees to Kinder
Morgan entities since the late 1980s. ACE American Insurance Company (ACE) insured Comforce
under a primary commercial general liability (CGL) policy with a limit of $1 million per
occurrence. ACE also issued Comforce a stand-alone “Commercial Umbrella Liability Policy” 3


(the umbrella policy) with a $25 million limit per occurrence. The umbrella policy contained
a professional services exclusion regarding claims arising out of the provision or failure to
provide “services of a *287  professional nature.” Comforce was also insured under a “Specified
Professions Professional Liability Insurance” policy by Steadfast Insurance Company, with
coverage of up to $5 million per claim.


3 In its brief, ACE refers to the policy as both an “excess commercial umbrella liability”
and an “umbrella policy.” An umbrella policy, like an excess policy, protects an insured
against liability that exceeds the limits of primary coverage. (4 New Appleman on Insurance
Law Library Edition, supra, Excess Insurance and Umbrella Coverage, § 24.02 [3] & [4],
pp. 24-17-24-18.) Although similar, the two types of policies differ in a critical aspect—an
umbrella policy expands coverage and acts as “ ‘gap filler,’ ” providing first dollar coverage
for certain risks that are not covered by a primary or excess policy. (Id. at p. 24-18) In the
instant case, first dollar coverage is not at issue and, as such, we need not determine whether
the ACE policy is a true excess or umbrella policy. For consistency purposes, we shall use
ACE's terminology and shall refer to the policy as an umbrella policy.
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In keeping with their long-standing business relationship, Kinder Morgan hired two temporary
employees through Comforce to work as construction inspectors on a large water supply line
project being constructed for the East Bay Municipal Utility District (EBMUD) in Walnut Creek.
Comforce did not train or supervise the employees. Kinder Morgan selected and trained the
inspectors. According to the job description, construction inspectors were required to ensure
compliance with engineering specifications, safety standards, and industry codes. Kinder Morgan
also required inspectors to have knowledge of the practices, principles, procedures, regulations,
and techniques as they related to terminal pipeline construction. Inspectors were also required
to have the ability to understand and interpret construction drawings, maps, and blueprints.
Though not required, an ideal inspector would have had a minimum of 10 years of experience in
petrochemicals and/or a bachelor's degree in mechanical, civil, or electrical engineering.


Kinder Morgan also had one of its own employees at the Walnut Creek project, who acted as a
line rider. The line rider's primary function was to perform daily surveillance of the designated
pipeline area, in order to protect and ensure the integrity of the pipeline system by avoiding third
party damage. Part of the line rider's responsibilities involved pipeline identification, including
locating and marking lines, as well as replacing damaged or missing markers. The job requirements
included passing and maintaining “all applicable Operator Qualification requirements.” A line
rider needed to “quickly become knowledgeable of all applicable federal and state relations, most
notably Part 196 of the Code of Federal Regulations.” 4  Desired experience also included basic
knowledge of cathodic protection, as well as knowledge of piping, valves, pressures, and pipeline
operations.


4 Part 196 of the Code of Federal Regulations is found in the Federal Transportation
Regulations (49 C.F.R.), and pertains to the “Protection of Underground Pipelines from
Excavation Activity.”


On November 9, 2004, an excavator operated by Mountain Cascade, Inc. (MCI), EDMUD's
contractor at the Walnut Creek **716  project, punctured a *288  high-pressured petroleum line
owned by Kinder Morgan. Gasoline was released into the pipe trench and was ignited by the
welding activities of Matamoros Pipelines, Inc., a subcontractor working for MCI. The resulting
explosion and fire killed five employees and seriously injured four other employees. Extensive
property damage also occurred.


Following the explosion, Division of Occupational Safety and Health Cal/OSHA conducted an
investigation and concluded that the primary cause of the accident was the failure to properly mark
the petroleum pipeline. Cal/OSHA determined that “[s]everal employers failed to take required
action and committed errors that contributed to the failure to determine and mark the location of the
utility line.” Cal/OSHA issued two “Serious Willful” citations to Kinder Morgan due to the failure
of its employees to mark the location of the petroleum pipeline prior to the excavation activities to
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install the water line. Cal/OSHA also determined that Kinder Morgan “employees were aware that
an unsafe condition existed and failed to assure that the utility was clearly marked which would
have resulted in its relocation or other appropriate measures to safeguard employees.”


Numerous wrongful death and personal injury lawsuits were filed against several defendants,
including Kinder Morgan and Comforce. The underlying lawsuits largely alleged that the pipeline
rupture was caused by the negligence of the parties, including Kinder Morgan and Comforce, in
failing to identify and mark the location of the Kinder Morgan pipeline, and by failing to properly
supervise contractors who were working near the pipeline. Additional theories of liability were
asserted against Kinder Morgan, including premises liability, nuisance, trespass, and strict liability
for ultrahazardous activities.


Kinder Morgan sought coverage for the lawsuits under its AEGIS and EIM excess commercial
CGL policies, and also under Comforce's primary and umbrella CGL policies with ACE. AEGIS
and EIM participated in Kinder Morgan's defense of the actions. ACE agreed to participate in
Kinder Morgan's defense under Comforce's primary CGL policy, but under a reservation of rights.
ACE declined coverage under Comforce's umbrella policy, in part, on the grounds that the claims
were excluded from coverage.


Each of the underlying lawsuits against Kinder Morgan was settled prior to trial. When the AEGIS
policy limit was exhausted through payments of defense costs and settlements, EIM agreed to pay
more than $30 million to reimburse Kinder Morgan for the settlements resolving the underlying
lawsuits.


*289  B. The Instant Coverage Dispute
EIM commenced this action against ACE on March 16, 2011, seeking full reimbursement of
the payments it made to Kinder Morgan under its excess policy, up to the full $25 million limit
of Comforce's umbrella policy with ACE. In its amended complaint, EIM alleged that Kinder
Morgan was covered as an additional insured under Comforce's umbrella policy. EIM further
alleged that the defense costs and settlement payments disbursed in connection with the underlying
lawsuits should have been paid by ACE because the ACE umbrella policy was a “first-level excess
policy” and the EIM policy was a “second-level excess policy.” EIM asserted claims for equitable
subrogation, equitable contribution, and equitable indemnity against ACE.


EIM moved for summary adjudication of its equitable subrogation claim. ACE filed its own
motions for summary judgment, arguing that: 1) the professional services **717  exclusion
categorically precluded coverage under the Comforce umbrella policy; 2) EIM could not state
a claim for equitable subrogation against ACE; 3) EIM's equitable contribution and equitable
indemnity claims were barred by the statutes of limitations; and 4) Kinder Morgan was not an
additional insured under Comforce's policies with ACE.
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On August 13, 2013, the trial court issued its tentative rulings on the parties’ motions. The court
granted ACE's motion on the grounds that the claims in the underlying litigation fell within the
ambit of the professional services exclusion, which the court found was set forth in “clear” policy
language. In light of that ruling, the trial court held ACE's other motions regarding equitable
subrogation and statute of limitations to be moot. The court, however, also denied ACE's motion
based on the additional insured provision, determining there was a triable issue of fact as to whether
there was an agreement between Comforce and Kinder Morgan that made Kinder Morgan an
additional insured under Comforce's policies. The instant appeal followed. The court denied EIM's
motion on the ground that professional service exclusion precluded coverage for the claims against
Kinder Morgan.


II. DISCUSSION


At issue is whether the trial court properly determined that the tort claims asserted against Kinder
Morgan arose from performance or nonperformance of services of a professional nature. The gist
of EIM's position is that application of the professional liability exclusion to the underlying claims
defeated Kinder Morgan's reasonable expectation of coverage as an additional insured under the
ACE policies issued to Comforce, by rendering coverage provided therein illusory. EIM contends
that even if the exclusion *290  applied, it barred coverage only as to Comforce not to Kinder
Morgan due to the “Separation of Insureds” provision. ACE counters that the underlying lawsuits
were indisputably based on the failure to adequately perform the pipeline-locating services by both
Comforce and Kinder Morgan, which were unquestionably professional in nature.


A. Standard of Review and Principles of Insurance Policy Interpretation
On appeal, after a motion for summary judgment has been granted based on an interpretation of
application of the provisions of an insurance policy, “we review the record de novo, considering all
the evidence set forth in the moving and opposing papers except that to which objections have been
made and sustained.” (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 334, 100 Cal.Rptr.2d
352, 8 P.3d 1089; Palp, Inc. v. Williamsburg National Ins. Co. (2011) 200 Cal.App.4th 282, 289,
132 Cal.Rptr.3d 592 (Palp ).) A defendant is entitled to summary judgment when the evidence
shows that there is no triable issue of material fact and the defendant is entitled to judgment as
a matter of law. (Code Civ. Proc., § 437c, subd. (c); Aguilar v. Atlantic Richfield Co. (2001) 25
Cal.4th 826, 843, 107 Cal.Rptr.2d 841, 24 P.3d 493.) In making this determination, courts view
the evidence, including all reasonable inferences supported by that evidence, in the light most
favorable to the nonmoving party. (Code Civ. Proc., § 437c, subd. (c); Aguilar, supra, 25 Cal.4th
at p. 843, 107 Cal.Rptr.2d 841, 24 P.3d 493.)
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[1]  [2]  [3]  [4]  [5]  [6] “Interpretation of an insurance policy is primarily a judicial function.
When the trial court's interpretation did not depend upon conflicting extrinsic evidence, the
reviewing court makes its own independent determination of the policy's meaning.” ( **718
Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co. (1996) 45 Cal.App.4th
1, 35-36, 52 Cal.Rptr.2d 690 (Armstrong ).) “ ‘ “While insurance contracts have special
features, they are still contracts to which the ordinary rules of contractual interpretation
apply.” [Citations.] “The fundamental goal of contractual interpretation is to give effect to the
mutual intention of the parties.” [Citation.] “Such intent is to be inferred, if possible, solely from
the written provisions of the contract.” [Citation.] “If contractual language is clear and explicit, it
governs.” [Citation.]’ [Citation.]” (Powerine Oil Co. Inc. v. Superior Court (2005) 37 Cal.4th 377,
390, 33 Cal.Rptr.3d 562, 118 P.3d 589 (Powerine ); accord, TRB Investments, Inc. v. Fireman's
Fund Ins. Co. (2006) 40 Cal.4th 19, 27, 50 Cal.Rptr.3d 597, 145 P.3d 472.)


[7]  [8] “Words in an insurance policy are to be interpreted as a layperson would interpret
them, in their ‘ “ordinary and popular sense.” ’ [Citations.] ... [¶] If particular policy language
is ambiguous, it is to be resolved *291  by interpreting the ambiguous provisions in accordance
with the insured's objectively reasonable expectations.” (Armstrong, supra, 45 Cal.App.4th at pp.
35-36, 52 Cal.Rptr.2d 690.)


[9]  [10]  [11]  [12]  [13] Whether policy language is ambiguous is a question of law that we
review de novo. (American Alternative Ins. Corp. v. Superior Court (2006) 135 Cal.App.4th
1239, 1245, 37 Cal.Rptr.3d 918.) A policy provision is ambiguous when it is capable of two or
more constructions, both of which are reasonable. (MacKinnon v. Truck Ins. Exchange (2003) 31
Cal.4th 635, 648, 3 Cal.Rptr.3d 228, 73 P.3d 1205 (MacKinnon ).) In determining the objectively
reasonable expectations of the insured, “the court must interpret the language in context, with
regard to its intended function in the policy. [Citation.] This is because ‘language in a contract
must be construed in the context of that instrument as a whole, and in the circumstances of
that case, and cannot be found to be ambiguous in the abstract.’ [Citations.]” (Bank of the
West v. Superior Court (1992) 2 Cal.4th 1254, 1265, 10 Cal.Rptr.2d 538, 833 P.2d 545, italics
omitted.) “ ‘Courts will not strain to create an ambiguity where none exists.’ [Citation.] ‘ “ ‘ “If
an asserted ambiguity is not eliminated by the language and context of the policy, courts then
invoke the principle that ambiguities are generally construed against the party who caused the
uncertainty to exist (i.e., the insurer) in order to protect the insured's reasonable expectation of
coverage.” [Citation.]’ [Citation.]” [Citation.]’ [Citation.]” (Palp, supra, 200 Cal.App.4th at p.
290, 132 Cal.Rptr.3d 592.)


[14]  [15]  [16] “An insurance policy's coverage provisions must be interpreted broadly to
afford the insured the greatest possible protection, while a policy's exclusions must be interpreted
narrowly against the insurer. [Citation.] The exclusionary clause must be ‘ “conspicuous, plain
and clear.” ’ [Citation.] ‘This rule applies with particular force when the coverage portion of the
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insurance policy would lead an insured to reasonably expect coverage for the claim purportedly
excluded.’ [Citation.]” (Palp, supra, 200 Cal.App.4th at p. 290, 132 Cal.Rptr.3d 592.)


B. The Professional Services Exclusion Precludes Coverage
[17] EIM contends that the professional liability exclusion in ACE's policy is “ill-defined” and
should not be enforced. The policy exclusion is contained in an endorsement entitled “Professional
Liability Exclusion,” which states that it “modifies insurance provided” under the commercial
umbrella liability policy. The exclusion specifies: “This insurance does not apply to any liability
arising out of the providing or failing to provide any services of a professional **719  nature.”
The policy does not further define professional liability or “services of a professional nature.”


*292  [18]  [19]  [20]  [21] In order to ascertain the scope of an exclusion, we must first
consider the coverage language of the policy. (See MacKinnon, supra, 31 Cal.4th at p. 649,
3 Cal.Rptr.3d 228, 73 P.3d 1205.) A CGL policy is intended to cover general liability, not an
insured's professional or business skill. (Ray v. Valley Forge Ins. Co. (1999) 77 Cal.App.4th
1039, 1047, 92 Cal.Rptr.2d 473.) Often referred to as a business general liability policy, a CGL
policy provides liability insurance for businesses. (Waller v. Truck Ins. Exchange, Inc. (1995)
11 Cal.4th 1, 18, 44 Cal.Rptr.2d 370, 900 P.2d 619 (Waller ).) “The policy is written in two
essential parts: the insuring agreement, which states the risk or risks covered by the policy, and the
exclusion clauses, which remove coverage for risks that would otherwise fall within the insuring
clause.” (Waller, supra, 11 Cal.4th at p. 16, 44 Cal.Rptr.2d 370, 900 P.2d 619.) In general, “CGL
policies are limited to providing coverage for accidental occurrences, and do not provide coverage
for professional negligence claims. [Citation.]” (Tradewinds Escrow, Inc. v. Truck Ins. Exchange
(2002) 97 Cal.App.4th 704, 713, 118 Cal.Rptr.2d 561 (Tradewinds ).) As a result, “CGL policies
often contain exclusions for loss resulting from the rendering of or failure to render professional
services. [Citation.]” (Ibid.)


[22] Here, Comforce's umbrella CGL policy obligated the insurer to pay, in part, “all sums that the
INSURED shall become legally obligated to pay as damages because of BODILY INJURY....” Our
Supreme Court has said of similar language that it “connotes general protection for alleged bodily
injury caused by the insured.” (Gray v. Zurich Ins. Co. (1966) 65 Cal.2d 263, 272, 54 Cal.Rptr.
104, 419 P.2d 168.) “This language establishes a reasonable expectation that the insured will have
coverage for ordinary acts of negligence resulting in bodily injury. [Citation.]” (MacKinnon, supra,
31 Cal.4th at p. 649, 3 Cal.Rptr.3d 228, 73 P.3d 1205, italics added.) Coverage will therefore be
found unless the professional liability exclusion conspicuously, plainly and clearly apprises the
insured that certain acts of professional negligence will not be covered. (Ibid.) While the absence
of a definition can weigh in favor of finding an ambiguity, the term “professional services”—or,
as in this case, “services of a professional nature”—does not lack a generally accepted meaning
outside the context of the policy. (See Bay Cities Paving & Grading, Inc. v. Lawyers’ Mutual Ins.
Co. (1993) 5 Cal.4th 854, 867, 21 Cal.Rptr.2d 691, 855 P.2d 1263; see also Powerine, supra, 37
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Cal.4th at p. 390, 33 Cal.Rptr.3d 562, 118 P.3d 589; Amex Assurance Co. v. Allstate Ins. Co. (2003)
112 Cal.App.4th 1246, 1252, 5 Cal.Rptr.3d 744 (Amex ).)


[23] California courts have defined “ ‘professional services’ ” as those “ ‘ “arising out of a
vocation, calling, occupation, or employment involving specialized knowledge, labor, or skill, and
the labor or skill involved is predominantly mental or intellectual, rather than physical or manual.”
’ [Citation.] It is a broader definition than ‘profession,’ and encompasses services performed for
remuneration. [Citation.]” (Tradewinds, supra, 97 Cal.App.4th at p. 713, 118 Cal.Rptr.2d 561.)
However, “it is the type of activity, rather than actual *293  compensation, that controls whether
the professional services ... exclusion[ ] appl[ies].” (Amex, supra, 112 Cal.App.4th at p. 1252, 5
Cal.Rptr.3d 744, italics added [no coverage under plumber's homeowner's policy for negligent
work performed without charge for friend].)


**720  EIM argues that application of the professional services exclusion has “generally been
limited to ear-piercers and plumbers who sought coverage outside of the general liability context.”
EIM's narrow interpretation of professional services, however, runs counter to the relevant case
law. Courts have applied the professional services exclusion broadly to bar coverage for damages
resulting from a wide range of professional services that extend “beyond those traditionally
considered ‘professions,’ such as medicine, law, or engineering.” (Hollingsworth v. Commercial
Union Ins. Co. (1989) 208 Cal.App.3d 800, 806-807, 256 Cal.Rptr. 357 (Hollingsworth ) [store
employee negligently pierced customer's ears]; see Medill v. Westport Ins. Corp. (2006) 143
Cal.App.4th 819, 833, 49 Cal.Rptr.3d 570 (Medill ) [nonprofit defaulted on payment of municipal
bonds]; Amex, supra, 112 Cal.App.4th at p. 1252, 5 Cal.Rptr.3d 744 [plumber installing water
heater]; Tradewinds, supra, 97 Cal.App.4th at p. 713, 118 Cal.Rptr.2d 561 [negligent performance
of escrow services]; Northern Insurance Co. v. Superior Court (1979) 91 Cal.App.3d 541, 544,
154 Cal.Rptr. 198 [negligent performance of abortion on wrong patient despite clerical error in
mixing up patient charts]; Antles v. Aetna Casualty & Surety Co. (1963) 221 Cal.App.2d 438, 439,
34 Cal.Rptr. 508 (Antles ) [patient injured by defective heat lamp during chiropractic treatment];
see also Admiral Ins. Co. v. Ford (5th Cir. 2010) 607 F.3d 420, 426 [expertise in drilling services];
Natural Gas Pipeline Co. v. Odom Offshore Surveys, Inc. (E.D. La. 1988) 697 F.Supp. 921, 928
[exclusion applied to surveyor]; Womack v. Travelers Ins. Co. (La.Ct.App. 1971) 251 So.2d 463,
464 [pipeline ruptured after engineers failed to send plans verifying location of pipeline].)


Here, the activities involved in owning and operating a pipeline, including mapping and marking
underground installations are clearly analogous to other skilled services that have been held to
be “professional services.” (See Amex, supra, 112 Cal.App.4th at p. 1252, 5 Cal.Rptr.3d 744
[noting that “[c]ontrasted to the minimal education required for ear piercing, a plumber has the
equivalent of a Ph.D.”]; Hollingsworth, supra, 208 Cal.App.3d at pp. 807-809, 256 Cal.Rptr.
357.) Construction inspectors were required to have specialized knowledge in various facets
of pipeline construction, including understanding and interpreting construction maps, drawings,
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and blueprints; ideal training would have included a minimum of 10 years of experience in
petrochemicals, and/or a bachelor's degree in mechanical, civil, or electrical engineering. Similarly,
line riders were required to have specialized knowledge in pipeline identification, including
locating and marking lines; desired experience would have included knowledge of cathodic
protection, piping, valves, and pressures.


*294  The tasks assigned to construction inspectors and line riders reflect the professional nature
of the services they were expected to render. These expectations are further reflected in Kinder
Morgan's statutory obligations as a pipeline owner. Pursuant to Government Code section 4216.3
at subsections (a)(1)(A)(i) & (a)(2), Kinder Morgan was required to have a “qualified person”
locate and mark the underground pipeline.(See also Gov. Code, § 4216, subds. (o) & (p).) For this
purpose, “ ‘[q]ualified person’ means a person who complete[d] a training program in accordance
with the requirements of Section 1509 of Title 8 of the California Code of Regulations Injury and
Illness Prevention Program, that meets the minimum locators training guidelines and practices
published in the most recent version of the Best Practices guide of the Common Ground **721
Alliance.” (Gov. Code, § 4216, subd. (p); Cal. Code. Reg., tit. 8, § 1504 [defining qualified person
as “[a] person designated by the employer who by reason of training, experience or instruction
has demonstrated the ability to safely perform all assigned duties....”] ) 5  The failure to mark the
pipeline squarely falls within the ambit of the professional services exclusion.


5 EIM suggests that because Kinder Morgan was statutorily required to mark the pipeline,
Kinder Morgan's compliance with this mandate is somehow less professional in nature. In
support of this assertion, EIM, citing Excavation Techs., Inc. v. Columbia Gas Co. (2009)
604 Pa. 50, 985 A.2d 840, claims that complying with a statutory obligation falls outside of
the “typical” definition of “professional service.” EIM's reliance on this case is misplaced, as
it did not involve the interpretation of the professional services exclusion or even involve an
insurance coverage dispute. Rather, Excavation Technologies held that a public utility was
not liable, on a negligent misrepresentation theory, for purely economic loss that a contractor
sustained as the result of the utility's failure to comply with a statutory mandate to mark the
location of all of gas lines around a construction site. (Id. at p. 842.) “ ‘It is axiomatic that
cases are not authority for propositions not considered.’ ” (Miklosy v. Regents of University
of California (2008) 44 Cal.4th 876, 900, fn. 7, 80 Cal.Rptr.3d 690, 188 P.3d 629, quoting
People v. Ault (2004) 33 Cal.4th 1250, 1268, fn. 10, 17 Cal.Rptr.3d 302, 95 P.3d 523.)


[24]  [25] Nevertheless, relying on North Counties Engineering, Inc. v. State Farm General
Ins. Co. (2014) 224 Cal.App.4th 902, 169 Cal.Rptr.3d 726 (North Counties ), EIM asserts that
the professional services exclusion does not apply in the instant case. In North Counties, an
engineering firm constructed a dam for a winery based on the winery's specifications. (Id. at p. 906,
169 Cal.Rptr.3d 726.) In 2000, after the dam was completed, the engineering firm was later sued
by third parties in two lawsuits alleging property damage arising from the dam construction. (Id. at
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p. 905, 929-930, 169 Cal.Rptr.3d 726.) The engineering firm tendered defense of the lawsuits to its
insurer. (Ibid.) From 1991 until 2000, the insurer had provided the engineering firm with both CGL
coverage and Products-Completed Operations (PCO) coverage. 6  (Id. at p. 907, 169 Cal.Rptr.3d
726.) However, when renewing the policy in April 2000, the insurer advised the insured *295
that it did not provide PCO coverage to engineering companies, and therefore the renewal
policy contained a “Products-Completed Operations Liability Exclusion Endorsement.” (Ibid.)
The renewal policy also excluded coverage for property damage “ ‘due to rendering or failure to
render any professional services or treatments.’ ” (Id. at p. 908, 169 Cal.Rptr.3d 726.) The policy
defined “ ‘professional services or treatments’ ” to include “ ‘engineering, drafting, surveying or
architectural services, including preparing, approving, or failing to prepare **722  or approve
maps, drawings, opinions, reports, surveys, change orders, designs or specifications’ ” and “
‘supervisory or inspection services [.]’ ” (Ibid.)


6 PCO covers liability for accidental bodily injury or property damage following completion
and arising out of the insured's work or operations. (Travelers Casualty & Surety Co.
v. Employers Ins. of Wausau (2005) 130 Cal.App.4th 99, 113-114, 29 Cal.Rptr.3d 609.)
This coverage is generally conditioned on damage occurring during the policy period, as
long as the work was completed before the damage occurred. (See Pennsylvania General
Ins. Co. v. American Safety Indemnity Co. (2010) 185 Cal.App.4th 1515, 1532-1533, 111
Cal.Rptr.3d 403.) PCO “plainly includes all property damage occurring away from the
insured's premises and arising out of the insured's work or products, with the exception of
(1) products still in the insured's possession, and (2) work that has not yet been completed
or abandoned.” (Clarendon America Ins. Co. v. General Security Indemnity Co. of Arizona
(2011) 193 Cal.App.4th 1311, 1318, 124 Cal.Rptr.3d 1.) Because a hefty premium is
charged for this coverage, some CGL policies contain endorsements that exclude this hazard.
(See Baker v. National Interstate Ins. Co. (2009) 180 Cal.App.4th 1319, 1339, fn. 4, 103
Cal.Rptr.3d 565.)


The insurer denied coverage on the basis that the underlying claims arose as a result of the
engineering firm's professional services, which was excluded under the policy's professional
services exclusion, and thus PCO coverage was also excluded. (North Counties, supra, 224
Cal.App.4th at pp. 910-911, 169 Cal.Rptr.3d 726.) The applicability of the professional services
exclusion to the PCO coverage in the pre-2000 policies was the point of contention between the
engineering firm and the insurer. (See id. at pp. 911-912, 169 Cal.Rptr.3d 726.) The trial court
sided with the insurer. (Id. at pp. 917-918, 169 Cal.Rptr.3d 726.)


On appeal, the court in North Counties found the professional services exclusion did not preclude
coverage, explaining there was evidence that, in addition to the professional engineering services,
the insured also performed some ordinary labor and construction work in connection with
the building of the dam. (North Counties, supra, 224 Cal.App.4th at p. 928, 169 Cal.Rptr.3d
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726.) Construction work, the court noted was “not within the policy definition of professional
services.” (Ibid.)


Contrary to EIM's assertion, North Counties neither “supplies the rule of decision in this case”
nor “explains why ... older cases do not control here.” The court did not suggest that prior
cases construing the professional services exclusion were wrongly decided. Rather, the court
distinguished the cases proffered by the insurer as not supporting an expansive interpretation
of the professional services exclusion. (North Counties, supra, 224 Cal.App.4th at p. 929, 169
Cal.Rptr.3d 726.) The court noted that the insurer's cases were distinguishable, in that none
involved PCO coverage and its attendant complications and ambiguity. *296  (Ibid.) North
Counties also observed that in Hollingsworth and Amex “professional services” was not defined;
the court further found that Amex did not support the insurer's position because it involved a
homeowners policy. (North Counties, supra, 224 Cal.App.4th at p. 929, 169 Cal.Rptr.3d 726.)


In any event, North Counties is distinguishable. To begin with, the policy in North Counties
narrowly defined the term “ ‘professional services,’ ” with “a definition that did not include
‘construction’ or ‘labor’ or some of the other things [the insureds] were accused of in of causing
the damage.” (North Counties, supra, 224 Cal.App.4th at p. 929, 169 Cal.Rptr.3d 726.) As such,
the exclusion was narrowly construed. (Ibid.) Here, “ ‘professional services’ ” was not defined.
Absent a specific policy definition, the “ordinary understanding of the term applies,” (Amex, supra,
112 Cal.App.4th at p. 1252, 5 Cal.Rptr.3d 744), and that understanding clearly includes “skilled
services” (ibid.), such as mapping and marking an underground pipeline. Also, the alleged damage
in North Counties occurred after the insureds’ work was completed and based on work outside the
scope of the engineering work. (North Counties, supra, 224 Cal.App.4th at p. 930, 169 Cal.Rptr.3d
726.) Here, by contrast, the personal injury and wrongful death claims occurred during the project,
as a result of the insureds’ failure to properly mark the pipeline—the very thing they were supposed
to perform. Finally, the instant case did not involve an issue of PCO coverage or exclusion.


Food Pro Internat., Inc. v. Farmers Ins. Exchange (2008) 169 Cal.App.4th 976, 89 Cal.Rptr.3d 1
(Food Pro ), another case cited by EIM, actually supports a finding that the “professional services”
exclusion is applicable in the instant case. Food Pro, **723  the insured, was an engineering
firm providing consulting services to Mariani, a food processor, to assist it in the relocation of its
operations. (Id. at p. 979, 89 Cal.Rptr.3d 1.)


Part of Food Pro's work was to act as Mariani's representative in dealing with contractors and
suppliers, to coordinate contractor activities on the project, and to make on-site inspections of
the work to determine whether it was proceeding properly. (Id. at p. 980, 89 Cal.Rptr.3d 1.) A
contractor removed a piece of equipment from the mezzanine of the plant, leaving a large hole in
the floor. (Ibid.) Aamold, an employee of Food Pro on the scene, noticed the danger and notified
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employees of Mariani, who covered the hole, but did not bolt down the covering. Pettigrew, an
employee of another contractor, fell through the hole and was severely injured. (Ibid.)


Pettigrew and his workers’ compensation insurer made claims against Food Pro, alleging general
negligence and premises liability. Food Pro's insurer, which had issued a CGL policy, denied
coverage, based on the professional services exclusion. (Food Pro, supra, 169 Cal.App.4th at pp.
981-982, 89 Cal.Rptr.3d 1.) That exclusion provided that the policy did not apply to “ ‘ “bodily
injury,” ... *297  arising out of the rendering or failure to render any professional services by
or for you, including: [¶] 1. The preparing, approving, or failing to prepare or approve maps,
drawings, opinions, reports, surveys, change orders, designs, specifications; and [¶] 2. Supervisory,
inspection or engineering services.’ ” (Id. at p. 981, 89 Cal.Rptr.3d 1.) Food Pro sued its insurer;
the trial court sided with the insurer and found the bodily injury arose out of Food Pro's rendering
of supervisory services, and was therefore excluded from coverage. Because there was no potential
for coverage, there was no duty to defend. (Id. at p. 984, 89 Cal.Rptr.3d 1.)


Food Pro appealed, arguing that the insurer and the trial court applied the “professional services
exclusion so broadly that the exception [swallowed] the rule.” (Food Pro, supra, 169 Cal.App.4th
at p. 986, 89 Cal.Rptr.3d 1.) The appellate court agreed. In reversing, the court acknowledged that
Food Pro provided professional services to Mariani. (Id. at p. 988, 89 Cal.Rptr.3d 1.) However,
there was evidence that the insurer was advised from the outset that it was Mariani's responsibility
to cover the hole in the floor, and Food Pro was not required to protect workers from injury or to
ensure the safety of the site. (Id. at p. 987, 89 Cal.Rptr.3d 1.) Food Pro's role was to determine when
each piece of equipment was to be disconnected, but the individual contractors determined how
to complete each project. (Ibid.) Food Pro's supervisory role was limited to coordination of the
overall process, and the contractors were responsible for the details of their work. (Ibid.) The court
concluded “Aamold [Food Pro's employee] was not providing supervisory or engineering services,
or any other specialized skill, in relation to Pettigrew's accident.” (Id. at p. 988, 89 Cal.Rptr.3d
1.) Rather, Food Pro's facts “suggest Aamold's involvement in the accident was merely as an
observer who noticed the danger and notified the responsible party. Thus, any failure to rectify
the situation or warn of the danger, as alleged in the Pettigrew complaint, would implicate only
ordinary negligence.” (Ibid.) The court rejected the insurer's contention that Aamold was only on
site to perform professional duties, so any act of his on site that resulted in injury arose from a
professional service. (Id. at p. 989, 89 Cal.Rptr.3d 1.)


The Food Pro court then distinguished the insurer's cases, giving particular attention **724
to Tradewinds, supra, 97 Cal.App.4th 704, 118 Cal.Rptr.2d 561. (See Food Pro, supra, 169
Cal.App.4th at pp. 989-990, 89 Cal.Rptr.3d 1.) In Tradewinds, the plaintiff sued an escrow
company for wrongfully failing to close escrow on a home she sought to purchase. (Tradewinds,
at pp. 707-709, 118 Cal.Rptr.2d 561.) The escrow company's insurer refused to defend, citing a
professional services exclusion. (Id. at p. 708, 118 Cal.Rptr.2d 561.) The Tradewinds court, in
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considering the application of the exclusion explained “the unifying factor” in cases upholding the
exclusions is “whether the injury occurred during the performance of the professional services,
not the instrumentality of the injury.” (Id. at p. 713, 118 Cal.Rptr.2d 561.) Food Pro distinguished
Tradewinds and similar cases (Hollingsworth, supra, 208 Cal.App.3d at pp. 803, 805, 808-809, 256
Cal.Rptr. 357; Antles, supra, 221 Cal.App.2d at pp. 439-440, 34 Cal.Rptr. 508; Northern Insurance
Co. v. Superior Court (1979) 91 Cal.App.3d 541, 543, 154 Cal.Rptr. 198), *298  on the ground
that “[t]he injury in each arose from the performance of a professional service, not merely at the
same time the insured was otherwise providing professional services to a third party.” (Food Pro,
supra, 169 Cal.App.4th at p. 991, fn. 6, 89 Cal.Rptr.3d 1.) In Food Pro, the only link between the
engineering service and the injury was that the allegedly wrongful actions occurred while Food
Pro was present at the site to provide professional consulting services to Mariani. (Ibid.) Food Pro's
evidence established that “it did not design or direct the removal” of the equipment “nor did it direct
Pettigrew's actions” at the time of the accident “as part of its professional services.” (Ibid.) Rather,
Food Pro's involvement in the Pettigrew incident arose from Aamold's “presence at the site, but the
injury did not ‘aris[e] out of the rendering or failure to render any professional services.’ ” (Ibid.)


Here, by contrast the underlying lawsuits allege that severe personal injuries and deaths arose from
the failure to properly locate and mark the underground pipelines, which unquestionably involves
more than the mere presence of Comforce and Kinder Morgan at the Walnut Creek site. EIM
counters that the professional services exclusion does not apply because the underlying lawsuits
alleged “ordinary, common law negligence,” as well as “other actionable conduct,” such as trespass
and nuisance.


[26] Although exclusions are generally construed narrowly (MacKinnon, supra, 31 Cal.4th at p.
648, 3 Cal.Rptr.3d 228, 73 P.3d 1205), California courts interpret the term “ ‘ “arising out of”
’ ” broadly (Health Net, Inc. v. RLI Ins. Co., (2012) 206 Cal.App.4th 232, 262, 141 Cal.Rptr.3d
649). As used in various types of insurance provisions, including exclusions, the term “ ‘links
a factual situation with the event creating liability and does not import any particular standard
of causation or theory of liability into an insurance policy.’ ” (Health Net, Inc. v. RLI Ins. Co.,
supra, 206 Cal.App.4th at p. 262, 141 Cal.Rptr.3d 649.) The term is generally understood to mean
“ ‘ “originating from[,]” “having its origin in,” “growing out of” or “flowing from” or in short,
“incident to, or having connection with”.... [Citation.]’ ” (Davis v. Farmers Ins. Group (2005) 134
Cal.App.4th 100, 107, 35 Cal.Rptr.3d 738; see also Medill, supra, 143 Cal.App.4th at pp. 829-830,
49 Cal.Rptr.3d 570 [interpreting exclusion of claims “ ‘arising out of’ breach of any contract” to
preclude a duty to defend against tort and breach of fiduciary duty claims that were dependent on
and inseparable from contract claims].)


[27] The underlying personal injury and wrongful death actions theoretically raise some claims
that do not arise out of **725  Comforce's and Kinder Morgan's provision of or failure to provide
professional services. However, where allegations in a complaint are “ ‘ “inseparably intertwined”
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’ ” with noncovered conduct, there is no coverage even where the nature of a *299  particular claim
appears to be covered. (See Uhrich v. State Farm Fire & Casualty Co. (2003) 109 Cal.App.4th
598, 615, 135 Cal.Rptr.2d 131.) In Medill, supra, 143 Cal.App.4th 819, 49 Cal.Rptr.3d 570, for
example, the court declined to find a duty to defend for tort and breach of fiduciary duty claims
because the policy excluded claims arising out of breach of contract, and all of the claims alleged
arose out of duties and obligations that the insured had assumed under bond contracts. (Id. at p. 830,
49 Cal.Rptr.3d 570.) Although the court acknowledged that exclusions are construed narrowly, it
nevertheless found that the “ ‘arising out of’ ” language operated to take the claims beyond the
scope of coverage. (Id. at p. 829, 49 Cal.Rptr.3d 570.)


Likewise in Southgate Recreation & Park Dist. v. California Assn. for Park & Recreation Ins.
(2003) 106 Cal.App.4th 293, 130 Cal.Rptr.2d 728, a developer contracted with a general contractor
to build a golf course. When the general contractor went bankrupt, unpaid subcontractors sued
the developer for payment for goods and services they had provided. (Id. at pp. 296-297, 130
Cal.Rptr.2d 728.) The developer's insurer refused coverage because the policy excluded claims “
‘[a]rising out of or related to construction ... contracts or to any other contract for the purchase of
goods or services.’ ” (Id. at p. 301, 130 Cal.Rptr.2d 728.) The developer argued that the claims were
non-contractual and that the claims were based on negligent administration of the construction
contract funds. (Ibid.) Finding in favor of the insurer, the court explained that the developer's
“alleged negligence and breach of statutory duties arise out of or are related to the ... construction
contract. It is the [developer's] failure to retain funds under that very contract and [the developer's]
failure to ensure an adequate payment bond for that very contract that comprise the basis of the
subcontractor lawsuits against [the developer] for conversion, breach of trust, and violation of stop
notice.” (Id. at p. 302, 130 Cal.Rptr.2d 728.)


[28] Similarly here, the claims of “ordinary, common law negligence” and the so-called “other
actionable claims” against Comforce and Kinder Morgan are “inseparably intertwined” with the
non-covered conduct. Ultimately, it is the nature of the conduct, not the source of law that governs
whether an exclusion applies. (Medill, supra, 143 Cal.App.4th at p. 830, 49 Cal.Rptr.3d 570.) Thus,
although the underlying cases also allege ordinary negligent acts and other causes of action, the
gravamen of the actions is that Comforce and Kinder Morgan failed to mark the pipeline, the very
thing they were required to perform at the site. It is Comforce's and Kinder Morgan's failure to
render professional services that comprises the basis of the underlying lawsuits. Accordingly, the
basic occurrence that caused the injuries (failure to mark the pipeline) was excluded from coverage
by the CGL umbrella policy.


Even without a further definition expressly defining “professional services” or “professional
liability,” no reasonable insured could have expected that the CGL policy was intended to cover
injuries caused by an *300  insured's failure to perform the very services it promised to render.
(See Ray v. Valley Forge Ins. Co., supra, 77 Cal.App.4th at pp. 1047-1048, 92 Cal.Rptr.2d 473
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[no CGL coverage for insured's professional advice regarding what roofing materials to use].)
The professional **726  services exclusion simply reconfirms that the policy was not intended
to cover the insured's mistakes in how it provides promised services to others. (See Tradewinds,
supra, 97 Cal.App.4th at p.713, 118 Cal.Rptr.2d 561; see also Elysian Investment Group v. Stewart
Title Guaranty Co. (2002) 105 Cal.App.4th 315, 324, 129 Cal.Rptr.2d 372 [“ ‘an exclusion cannot
act as an additional grant or extension of coverage’ ”].)


In this instance, that is even more clear as Kinder Morgan, like Comforce, could have purchased
errors and omissions coverage but declined to do so. (See, e.g. Bank of the West v. Superior
Court, supra, 2 Cal.4th 1254, 1276-1277, 10 Cal.Rptr.2d 538, 833 P.2d 545 [rejecting broad
interpretation of “ ‘advertising injury’ ” because insureds only reasonably expect such broad
coverage by purchasing additional, e.g., errors and omissions, liability coverage]; Allstate Ins. Co.
v. Interbank Fin. Servs. (1989) 215 Cal.App.3d 825, 831, 264 Cal.Rptr. 25 [explaining that it was
unreasonable for insured to expect CGL policy to cover securities fraud and noting that if such
coverage had been desired a professional liability policy could have been obtained].) It can be
reasonably inferred that, at the outset, Comforce understood that the ACE commercial umbrella
policy provided no coverage for claims arising out of its professional services. Just as Comforce
did not expect that its policy would cover claims of professional errors, Kinder Morgan could not
reasonably expect that such claims would be covered under the policy.


C. The Additional Insured Endorsement and Separation of Insureds Clause Do Not Expand
Coverage
EIM next contends that “where a general liability policy includes an additional insured
endorsement, a ‘professional liability’ exclusion, and a separation of insureds provision, the
application of the exclusion must be assessed separately with respect to the named insured and
to the additional insured.” EIM continues, “the combination of an additional insured provision
with a separation of insureds provision can result in coverage for an additional insured even if
the exclusion bars coverage for the named insured.” Thus, according to EIM, even if we were “to
determine that Comforce had liability arising out of the providing or failing to provide any services
of a professional nature, the Kinder Morgan defendants provided no such services themselves, and
so, ... the exclusion cannot bar coverage for them.”


Preliminarily, we note that we are not bound by EIM's self-serving statement that the
Kinder Morgan defendants merely owned and operated the pipeline and did not provide any
professional services. We need not accept *301  EIM's legal characterization, only its factual
allegations. (See, e.g., Brown v. Ransweiler (2009) 171 Cal.App.4th 516, 529, 89 Cal.Rptr.3d 801
[adequate summary judgment declarations cite evidentiary facts, not legal conclusions or ultimate
conclusions].) Indeed, as we shall explain, whether or not Kinder Morgan's alleged operations
were professional in nature is the very question we must answer.
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1. Background
Inasmuch as the resolution of this issue requires an examination of the interplay of several policy
provisions contained in two different policies, we provide the relevant portions of those policies
below:


a.) ACE CGL Policy Provisions
COMMERCIAL GENERAL LIABILITY COVERAGE FORM [ACE Primary]


“[¶] ... [¶]


“Throughout this policy the words ‘you’ and ‘your’ refer to the Named Insured shown in the
Declarations, and any other **727  person or organization qualifying as a Named Insured [i.e.
Comforce] under this policy.


“[¶] ... [¶]


“The word ‘insured’ means any person or organization qualifying as such under
Section II-Who Is An Insured.”


“Other words and phrases that appear in quotation marks have special meaning. Refer to


“[¶] ... [¶]


“SECTION IV–[CGL] CONDITIONS


“[¶] ... [¶]


“7. Separation of Insureds


“Except with respect to the Limits of Insurance, and any rights or duties ... to the first Named
Insured, this insurance applies:


“a. As if each Named Insured were the only Named Insured; and


“b. Separately to each insured against whom claim is made or ‘suit’ is brought.
“SECTION V—DEFINITIONS
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“[¶] ... [¶]


“22. ‘Your [Comforce's] work’:


*302  “a. Means:


“(1) Work or operations performed by you [Comforce] or on you [r]
[Comforce's] behalf.]”


“[¶] ...[¶]


The additional insured endorsement reads in part:
“ADDITIONAL INSURED [ENDORSEMENT]


“This endorsement modifies insurance provided under the ...[¶] COMMERCIAL GENERAL
LIABILITY COVERAGE PART.


“Name of Person or Organization: [¶] All interest as required by contract or
agreement prior to loss.”


“[¶] ... [¶]


“WHO IS AN INSURED (Section II) is amended to include as an insured the
person or organization shown in the Schedule as an insured but only with respect
to liability arising out of your [Comforce's] operations....”


b.) ACE Umbrella Policy
“Commercial Umbrella Liability Policy


“WE, the Company named in the Declarations, relying upon the statements shown on the
Declarations page and in the Schedule of UNDERLYING INSURANCE attached to this policy ...
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and subject to the terms, conditions, exclusions, and limits of insurance of this policy, agree with
YOU as follows:


“D. PERSONS INSURED


“1. The Named Insured is the organization [i.e. Comforce] shown in the Declarations of this
policy and includes:


“[¶] ... [¶]


“3. Each of the following ...:
“[¶] ... [¶]


“e. Any person or organization included as an Additional Insured in the UNDERLYING
INSURANCE and for the full limits of liability shown therein, but only to the extent that such
insurance is afforded said person or organization in the UNDERLYING INSURANCE.


“[¶] ... [¶]


*303  “SECTION IV [CONDITIONS]


[“¶] ... [¶]


“M. SEPARATION OF INSUREDS


“Except with respect to the Limits of Insurance this policy applies:


“1. As if each INSURED were the only INSURED;


“2. Separately to each INSURED against whom claim is made or SUIT brought.”


“And, the professional services exclusion read in part:


**728  “PROFESSIONAL LIABILITY EXCLUSION [ ]


“[¶] ... [¶]


“THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
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“This endorsement modifies insurance provided under the ...[¶] COMMERCIAL
UMBRELLA LIABILITY POLICY.


“This insurance does not apply to any liability arising out of the providing or failing to provide
any services of a professional nature.”


2. Analysis
EIM argues that the professional services exclusions does not apply to Kinder Morgan. EIM
contends that the trial court did not properly apply the separation of insureds provision. EIM
posits that, by reason of Kinder Morgan's additional insured status (a position ACE disputes) the
separation of insureds clause requires that the applicability of the professional services exclusion
to Kinder Morgan be determined separately. In other words, EIM asserts that Kinder Morgan may
rely on the “arising out of your [Comforce's] work” language in the additional insured endorsement
to claim status as an additional insured (even if Comforce's work was professional) and then claim
coverage for its own nonprofessional role.


[29]  [30] Preliminarily, although ACE disputes that Kinder Morgan was an additional insured, we
need not resolve this issue, because even were we to assume that Kinder Morgan was an additional
insured, EIM's reliance on the separation of insureds provision does not expand coverage in the
instant case. *304  The intent of a separation of insureds provision, also referred to as severability
clause, is to “ ‘provide each insured with separate coverage, as if each were separately insured with
a distinct policy, subject to the liability limits of the policy.’ ” (Safeco Ins. Co. v. Robert S. (2001)
26 Cal.4th 758, 772, 110 Cal.Rptr.2d 844, 28 P.3d 889 (Safeco ).) California case law considering
the effect of severability clauses on exclusionary provisions is limited. (See Safeco, supra, 26
Cal.4th at pp. 767, 772, 110 Cal.Rptr.2d 844, 28 P.3d 889 (conc. & dis. opn. of Baxter, J.)) To the
extent such authority exists, no California cases discuss the applicability of a professional services
exclusion on an additional insured in a policy with a severability provision. However, a few cases
from other jurisdictions have concluded additional insureds were entitled to coverage where the
named insureds provided professional services and the additional insureds did not provide any
such services.


For example, in Patrick Engineering, Inc. v. Old Republic General Ins. Co. (2012) 2012 IL App
(2d) 973 N.E.2d 1036, 1038 (Patrick Engineering ), a utility company contracted with a consulting
firm for engineering design services in connection with the relocation of various utility poles.
Pursuant to the agreement, the consulting firm procured a CGL policy that named the utility
company as an additional insured. (Ibid.) While working on the relocation project, the utility
company smashed an underground sewer facility and was sued by the village for negligence.
(Ibid.) The utility company tendered its defense to the consulting firm, which in turn tendered
the defense of the litigation to its insurer. (Id., 362 Ill.Dec. 640, 973 N.E.2d at pp. 1038-1039.)
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The insurer denied coverage based on the CGL policy's professional services exclusion. (Id., 362
Ill.Dec. 640, 973 N.E.2d at p. 1039.) In the subsequent coverage action, the parties agreed that
the CGL policy covered general liability arising out of nonprofessional or labor based services,
and not for damage arising out of professional services. (Ibid.) The parties further **729  agreed
that the consulting firm, the named insured, provided only professional services in the form of
engineering design (and, therefore, clearly barred from coverage), and that the utility company,
the additional insured, provided no professional services. (Ibid.) The insurer, however, insisted
that the policy's professional services exclusion barred coverage for the utility company. (Ibid.)
In response, the consulting firm responded by invoking the policy's separation of insureds clause,
which it claimed allowed for the utility company's coverage to be determined independently of the
consulting firm. After reviewing the policy language and noting the limited nature of applicable
Illinois case law, the court in Patrick Engineering reversed the summary judgment in favor of the
insurer. (Id., 362 Ill.Dec. 640, 973 N.E.2d at pp. 1045-1046.)


The court found support for its conclusion in *305  United States Fid. & Guar. Co. v. Shorenstein
Realty Serv. (N.D. Ill. 2010) 700 F.Supp.2d 1003, 1007 (Shorenstein ). In Shorenstein, a realty
company hired a consulting engineering firm that, by agreement, obtained its own CGL insurance
covering the realty company as an additional insured. The named insured performed professional
services in connection with the project and the additional insured did not provide any such services.
(Ibid.) The court held that, pursuant to the separation of insureds clause, the applicability of the
professional services exclusion to each insured should be determined separately. (Id. at p. 1015.)
There, despite the named insured's provision of professional services, the insurer was required
to provide the additional insured with coverage because the additional insured did not perform
professional services in connection with the project. (Ibid.) In so ruling, the court explained that
“the question is not whether [the named insured] performed professional services but whether [the
additional insured] did so.” (Id. at p. 1010.)


Here, unlike in Patrick Engineering and Shorenstein, there is evidence that both the named insured
(Comforce) and the additional insured (Kinder Morgan) were tasked with providing professional
services in connection with the pipeline. In any event, we agree with the reasoning in Shorenstein
the relevant question is not whether Comforce engaged in professional services, but whether
Kinder Morgan did so. Despite EIM's contentions to the contrary, the record establishes that Kinder
Morgan did more than just passively own the pipeline. Rather, Kinder Morgan conceded that it was
liable for the explosion because it failed to properly identify the location of the pipeline. Moreover,
it is undisputed that Kinder Morgan used its own full-time employee as a line rider, who was
responsible for locating and marking the pipeline at the Walnut Creek project site.


To the extent EIM contends that Kinder Morgan did not actually perform the professional services,
the result is the same. In the underlying litigation, both Kinder Morgan and Comforce are alleged to
have failed to locate and mark the pipeline. Further, it is undisputed that Kinder Morgan trained and
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supervised the inspectors it hired through Comforce. Moreover, it is undisputed that Cal/OSHA
cited Kinder Morgan for “serious willful” violations of the California Code of Regulations as a
result of the failure of its employees to locate and mark the underground pipeline. (See Cal. Code
Regs, tit. 8, §§ 1541(b)(1), 1511(b).)


In sum, the basic occurrence that caused the injuries (failure to mark the pipeline) was excluded
from coverage by the CGL umbrella policy, and Kinder Morgan cannot obtain coverage by reason
of the separation of insureds clause, in that the claims against Kinder Morgan arise from the **730
same facts that preclude coverage vis-à-vis Comforce.


*306  D. The Professional Services Exclusion Does Not Render Coverage Illusory
[31] EIM asserts the trial court failed to narrowly interpret the professional services exclusion
and its broad interpretation withdrew so much of the basic coverage that it rendered the policy
illusory. In Safeco, supra, 26 Cal.4th 758, 110 Cal.Rptr.2d 844, 28 P.3d 889, cited by EIM, an
insurer issued a homeowners policy that expressly covered accidental bodily injury. (Id. at p. 761,
110 Cal.Rptr.2d 844, 28 P.3d 889.) The insureds were sued in a wrongful death action brought
against them after their teenage son accidentally shot and killed his friend. (Ibid.) The insurer
sought declaratory relief that it had no duty to defend its insureds because the policy excluded
coverage for an “illegal act.” (Ibid.) The California Supreme Court concluded that coverage was
not barred by the “illegal act” exclusion. (Id. at pp. 766-767, 110 Cal.Rptr.2d 844, 28 P.3d 889.)
The policy did not contain a criminal act exclusion and the court would not read one into the policy.
(Id. at pp. 763-764, 110 Cal.Rptr.2d 844, 28 P.3d 889.) The court rejected a construction of the term
“illegal” as meaning violation of any law, whether civil, which would include the law governing
negligence, or criminal. (Id. at p. 764, 110 Cal.Rptr.2d 844, 28 P.3d 889.) The policy promised
coverage for liability resulting from the insured's negligent acts. (Id. at p. 765, 110 Cal.Rptr.2d
844, 28 P.3d 889.) “That promise would be rendered illusory if ... we were to construe the phrase
‘illegal act,’ as contained in the policy's exclusionary clause, to mean violation of any law, whether
criminal or civil.” (Ibid.)


Here, in contrast, the ACE policy issued to Comforce did not expressly extend coverage to
Comforce for bodily injury caused by its professional services, then completely withdraw
coverage through the professional liability exclusion. The policy was not an errors and omissions
policy, insuring against professional malpractice, so that excluding coverage for injuries arising
from the rendering or failing to render services of a professional nature would not make the
coverage provided illusory. Rather, Comforce's policy was a business liability policy, which
provided coverage for accidental occurrences involving ordinary negligence, not for professional
negligence. (See Hollingsworth, supra, 208 Cal.App.3d at p. 808, 256 Cal.Rptr. 357 [even
with professional services exclusion, general liability policy affords “coverage for injuries to
individuals while on the property”]; Harad v. Aetna Casualty & Surety Co. (3d Cir. 1988) 839 F.2d
979, 985 [setting out example that general liability policy would cover circumstance where “an
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attorney, while hosting a real estate closing in his office, places his briefcase on the floor and a
colleague trips on it, is injured and sues him, [as] the lawyer's liability would derive not from the
rendering of a professional service, but rather from his operation of a business”].)


In sum, the professional liability exclusion did not withdraw virtually all of the coverage extended
by the insuring agreement that defined Comforce's business liability coverage.


*307  III. DISPOSITION


The judgment is affirmed. 7  ACE is entitled to its costs on appeal.


7 By reason of our holding that the professional services exclusion barred coverage for
the claims asserted in the underlying lawsuits, we need not address EIM's claims that it
was entitled to equitable subrogation, contribution, and indemnity, or ACE's arguments in
opposition.


**731  We concur:


RUVOLO, P.J.


RIVERA, J.


All Citations


14 Cal.App.5th 281, 221 Cal.Rptr.3d 711, 17 Cal. Daily Op. Serv. 7766, 2017 Daily Journal D.A.R.
7791


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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223 Cal.App.3d 1621, 273 Cal.Rptr. 431


FIREMAN'S FUND INSURANCE COMPANY, Plaintiff and Appellant,
v.


AETNA CASUALTY & SURETY COMPANY, Defendant and Respondent.


No. D011199.
Court of Appeal, Fourth District, Division 1, California.


Sept. 25, 1990.


SUMMARY


In an action between two insurers who had insured a contractor under liability policies issued
during successive policy periods, the first insurer having been on the risk when construction defects
were first discovered, and the second insurer on the risk when the defects progressed and their
cause became known, in which the first insurer sought to recover the sums paid for the contractor's
liability, the trial court determined the first insurer was solely responsible for the contractor's
liability, and entered summary judgment accordingly. (Superior Court of San Diego County, No.
595328, William C. Pate, Judge.)


The Court of Appeal affirmed, holding the trial court properly applied the rule that in situations
involving continuing damage after the policy has expired, the insurer on the risk at the time the
damage was first discovered is liable for the entire loss. (Opinion by Nares, J., with Benke, Acting
P. J., and Huffman, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d, 1e)
Insurance Contracts and Coverage § 118-- Apportionment--Successive Insurers of Same
Property--Continual Damage.
In an action between insurers who had insured a construction company under liability policies
issued during successive policy periods, the first insurer being on the risk when construction
defects were first discovered, and a second insurer on the risk when the defects progressed and their
cause became known, the trial court properly determined that the first *1622  insurer was solely
responsible for the contractor's liability. In the situation involving continuing damage after the
policy has expired, the insurer on the risk at the time the damage was first discovered is liable for
the entire loss. The insuring clause and definitions in both policies were identical and the insured
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had been fully reimbursed. The fact the exact cause of the damage was not discovered until the
second insurer's policy period did not invoke the “delayed discovery” rule. The meaning attached
to the identical provisions was relevant as between the insurers, and under those provisions only
one policy is to apply to the physical injury to tangible property and that is the policy in effect at
the time the physical injury occurs.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 500 et seq.; Am.Jur.2d, Insurance, § 1781
et seq.]


(2)
Insurance Contracts and Coverage § 11--Rules in Aid of Interpretation of Contracts--Interpretation
as a Question of Law.
Where the facts are undisputed, construction of an insurance policy presents a question of law. An
appellate court is not bound by the trial court's interpretation, but must independently interpret the
language of the insurance contract.


(3)
Insurance Contracts and Coverage § 78--Liability and Indemnity Insurance--Definitions and
Distinctions--Loss in Progress Rule.
The “loss in progress rule” is a rule which prohibits insurance coverage where the forces which
eventually led to a loss were an immediate threat of loss when the policy was issued.


(4)
Insurance Contracts and Coverage § 78--Liability and Indemnity Insurance--Definitions and
Distinctions--Contingent or Unknown Event.
Under Ins. Code, § 22, which applies to third party claims, and states that insurance is a contract
whereby one undertakes to indemnify another against loss, damage, or liability arising from a
contingent or unknown event, in the context of a liability policy, it is the damage which must be
“contingent or unknown,” and not the liability of the insured or cause of the damage.


(5)
Insurance Contracts and Coverage § 15--Interpretation Against Insurer-- Actions Between
Insurers.
The general principle that ambiguities in insurance contracts must be interpreted in favor of
coverage is inapplicable where the case concerns only the respective liabilities of two insurers.
When two insurance companies dispute with *1623  each other, it is only just to construe the
relevant contractual terms as they are written.
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NARES, J.


Fireman's Fund Insurance Company (Fireman's Fund) appeals from a summary judgment entered
in favor of Aetna Casualty & Surety Company (Aetna). Fireman's Fund and Aetna had insured
Nielsen Construction Company (Nielsen) under liability policies issued during successive policy
periods. Fireman's Fund was on the risk when construction defects were first discovered; Aetna
was on the risk when the defects progressed and when their cause became known. Fireman's Fund
paid Nielsen's liability and then sued Aetna to recover these sums.


(1a) On cross-motions for summary judgment based upon stipulated facts, and relying upon Home
Ins. Co. v. Landmark Ins. Co. (1988) 205 Cal.App.3d 1388 [253 Cal.Rptr. 277] (hereafter, Home),
the court determined Fireman's Fund was solely responsible for Nielsen's liability. In Home, this
court held “in situations involving continuing damage after the policy has expired, the insurer on
the risk at the time the damage was first discovered is liable for the entire loss.” (Id. at p. 1393.)


On appeal, Fireman's Fund contends on various grounds that Home is distinguishable. 1  Although
Home involved “first party” coverage and not a liability policy, as is involved here, we conclude
that distinction, as well as *1624  Fireman's Fund's other contentions, does not make Home
inapplicable. Accordingly, we affirm.


1 Fireman's Fund does not contend we should overrule Home, a case decided by this court
in 1988. Earlier this year in a criminal case this court stated, “[D]espite the inevitable
differences among justices of appellate courts, stare decisis remains a vital principle. We
hesitate to overrule a decision rendered by another panel of this court except for compelling
reasons.” (People v. Bolden (1990) 217 Cal.App.3d 1591, 1598 [266 Cal.Rptr. 724].)


Facts and Procedure
The parties stipulated to the following facts. In January 1984 Nielsen agreed to perform structural
repairs to the U.S. Grant Hotel (the Hotel). Nielsen subcontracted with J.L. Studios (J.L.) to restore
the Hotel's exterior facade. J.L. applied a patching compound, “Duracal,” to the Hotel's exterior
surface, completing its work in October 1984.


In June 1985, Nielsen was notified the Hotel's exterior facade was cracking and spalling. Patching
material had shrunk away from existing concrete. In some areas, patching material did not bond
and could be peeled from existing concrete.
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In August 1985, the Hotel told Nielsen plaster was deteriorating. The Hotel wrote Nielsen, “As
plaster performed by J.L. Studios deteriorates, chunks of material are falling from the building
which may pose a safety hazard.”


In September 1985, Nielsen wrote to J.L., stating the concrete patching was “in a number of areas,
found to be defective, and that J.L. Studios was expected to do all remedial work necessary.”


Fireman's Fund issued liability insurance to Nielsen which terminated on October 1, 1985. Aetna
issued liability insurance to Nielsen effective October 1, 1985.


The cracking and spalling was a continuous deterioration which occurred during both Fireman's
Fund's and Aetna's policy periods, but which was “first noticed” during Fireman's Fund's policy
period. As of October 1, 1985, the date Fireman's Fund's policy expired, Nielsen was uncertain
whether all cracking and spalling was solely attributable to J.L.'s work, or was also the result of
previous construction and natural deterioration.


In April 1986, during Aetna's policy period, Nielsen first learned that Duracal, the material J.L.
applied, was only suitable for horizontal, not vertical surfaces. By applying Duracal to the Hotel's
vertical surfaces, it is likely the material will deteriorate and fall.


In August 1987, the Hotel recovered a $354,192.91 arbitration award against Nielsen which
Fireman's Fund satisfied. *1625


In February 1988, Fireman's Fund commenced an action against Aetna for equitable subrogation,
contribution, and declaratory relief. The parties filed cross-motions for summary judgment based
upon the foregoing stipulated facts. The court entered judgment in favor of Aetna, stating: “[The]
case seemed fairly clear to me. The carrier who was on the risk at the time of the occurrence pays.
The occurrence is when the damage occurs. Doesn't seem to be any dispute but that the spoiling
[sic] occurred during the time of the Fireman's Fund policy. Therefore, they have to pick up the
entire tab.


“


. . . . . . . . . . .
“ ... Home Insurance says at page 1393, situations involving continuing damage after the policy
has expired, the insurer on the risk at the time the damage was first discovered is liable for the
entire loss.”


Discussion
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Standard of Review
(2) Summary judgment is proper where no triable issue of fact is presented and the sole question is
one of law. Where, as here, the facts are undisputed, “construction of an insurance policy presents
a question of law. The appellate court is not bound by the trial court's interpretation. Rather, it
must independently interpret the language of the insurance contract.” (Merced Mutual Ins. Co. v.
Mendez (1989) 213 Cal.App.3d 41, 45 [261 Cal.Rptr. 273].)


The Effect of Home v. Landmark
(1b) In Home, this court determined which of two successive insurers was liable for losses resulting
from continuing property damage manifested during successive policy periods. Much like the
situation here, in Home, the parties stipulated that a building suffered damage when its concrete
exterior began to deteriorate during one insurer's policy period and continued to deteriorate when
a different insurer was on the risk. (Home, supra, 205 Cal.App.3d at pp. 1392- 1393.) ( 3)(See fn.
2.), ( 1c) Citing the “general rule” that the date of manifestation determines which carrier must
indemnify a loss and the “loss-in-progress rule,” 2  this court held “as *1626  between two first-
party insurers, one of which is on the risk on the date of the first manifestation of property damage,
and the other on the risk after the date of the first manifestation of damage, the first insurer must
pay the entire claim.” (Id. at p. 1393.)


2 Although we did not define the “loss-in-progress rule” in Home, it is a rule which prohibits
insurance coverage where the forces which eventually lead to a loss were an immediate threat
of loss when the policy was issued. (See Insurance Co. of North America v. U.S. Gypsum
Co. (4th Cir. 1989) 870 F.2d 148, 152-153.)


Attempting to avoid the obvious precedential effect of Home, Fireman's Fund contends (1) a
different result is compelled by California Union Ins. Co. v. Landmark Ins. Co. (1983) 145
Cal.App.3d 462 [193 Cal.Rptr. 461]; and (2) Home is limited to its facts, which involve first party
insurers and not liability insurers.


The short answer to Fireman's Fund's first contention is in Home, this court considered and
rejected California Union Ins. Co. v. Landmark Ins. Co. In Home, we concluded California
Union “misapplied three pre-manifestation cases” and was “not controlling.” (Home, supra, 205
Cal.App.3d at p. 1395 Fireman's Fund offers no compelling reason why we should reexamine our
previous refusal to follow California Union and the asbestos cases it relies upon in this property
damage case.


Although no case stands for legal propositions it neither analyzes or discusses, in Home, this court
took the unusual step of expressly limiting the holding to its facts. After announcing the rule of
decision, the court stated, “We wish to stress that our holding is limited to the stipulated facts before
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us.” (Home, supra, 205 Cal.App.3d at p. 1393.) Later, the court reiterated the opinion's narrow
scope: “[A]s precedent this case must be considered only for the legal proposition considered.
To suggest that this is not a case for all purposes would indeed be an understatement.” (Id. at p.
1394, fn. 3.)


Understandably latching upon these statements, Fireman's Fund contends Home is inapposite
because it is factually distinguishable. Home involved a claim by an insured against its insurer-
a “first party” claim. In contrast, here Fireman's Fund's and Aetna's liability (if any) rests on a
claim and arbitration award against its insured-a “third party” case. Noting this distinction and
citing Garvey v. State Farm Fire & Casualty Co. (1989) 48 Cal.3d 395 [257 Cal.Rptr. 292, 770
P.2d 704], Fireman's Fund contends Home's first party insurance rule cannot be applied in this
third party case.


Even giving full force to the limiting statements in Home, distinguishing facts should not lead
to a different result unless such facts have legal significance. Certainly no one would contend an
automobile accident case involving a blue car should not be applied simply because the car now
at *1627  issue was green. Similarly here, the distinction between Home's first party case and our
third party case is not determinative unless the distinction is legally relevant in this context.


There are several reasons why the distinction between first and third party coverage is not legally
significant in distinguishing Home. To the extent the rule in Home is based upon insurance policy
language, the court actually applied the third party liability provisions rather than the first party
property damage coverage. (Home, supra, 205 Cal.App.3d at p. 1390, fn. 1 [“Both parties relied on
the definitions of 'occurrence' and 'property damage' found in the liability (third party) provisions
of their respective policies.”].) The court did so apparently because “there is no meaningful
difference between terminology employed in the property damage and liability sections of the ...
policies.” (Id. at p. 1393.) The insurance policies involved in Home, as well as the ones here, are
apparently identical standard form CGL (comprehensive general liability) policies. The insuring
clause and definitions contained in the Home policies, Fireman's Fund's policy, and Aetna's policy
are identical.


Moreover, in holding that the insurer on the risk when damage first occurs is solely responsible,
Home relied upon the “loss in progress rule”-Insurance Code 3  section 22-which, together with
section 250, provides an insurance company can only insure against contingent or unknown risks. 4


In Home the court noted, “By its terms, section 22 applies to both first-party and third-party
cases.” (Home, supra, 205 Cal.App.3d at p. 1395, fn. 4.) (4)(See fn. 5.) Thus, to the extent Home's
rationale rests on the loss-in-progress rule, it, too, is fully applicable to a third party claim. 5


3 All statutory references are to the Insurance Code.
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4 Section 22 provides: “Insurance is a contract whereby one undertakes to indemnify another
against loss, damage, or liability arising from a contingent or unknown event.”


5 Fireman's Fund contends section 22 does not prohibit coverage under the Aetna liability
policy because the cause of the spalling and Nielsen's liability had not become known before
Aetna's effective coverage date.
Section 22, which applies to third party claims, states: “Insurance is a contract whereby one
undertakes to indemnify another against loss, damage, or liability arising from a contingent
or unknown event.” (Italics added.) In the context of a liability policy, it is the damage which
must be “contingent or unknown,” and not the liability of the insured or cause of the damage.


Accordingly, when Home states it is to be limited to its facts, the relevant limitation is not whether
a first or third party claim is involved. Home applied the third party insurance policy provisions
and specifically noted its loss-in-progress rationale was equally applicable to third party claims.


Instead, the critical limiting fact in Home is it is a case where the claimant has apparently been fully
satisfied by insurance proceeds and the case *1628  involves allocating the loss between insurers.
That fact is the critical one because it permitted the court to adopt a rule based more upon public
policy considerations; there was no need to focus on the insurance policy language interpreted
in light of the insured's reasonable expectation of coverage. (See Hartford Accident & Indemnity
Co. v. Sequoia Ins. Co. (1989) 211 Cal.App.3d 1285, 1300 [260 Cal.Rptr. 190] [the principle that
insurance contracts are to be construed against the insurer is inapplicable to cases concerning only
the respective liabilities among insurers].)


(1d) Like the situation in Home, here the issues arise in a context where the claimant has been fully
satisfied and the case involves allocating loss between insurers. Home is, therefore, dispositive.
Contrary to Fireman's Fund's contention, Garvey v. State Farm Fire & Casualty Co., supra, 48
Cal.3d 395 does not change the result.


In Garvey, the Supreme Court held it is “important to separate the causation analysis necessary
in a first party property loss case from that which must be undertaken in a third party tort
liability case.” (Garvey v. State Farm Fire & Casualty Co., supra, 48 Cal.3d at p. 406, italics
added.) However, although there are important differences between property damage insurance
and liability insurance-not the least of which is causation analysis-the issues here do not even
remotely involve causation. Garvey neither holds nor suggests that all legal principles developed
in first party cases are inapplicable in third party cases. Thus, even if Home's rationale was
solely based upon first party insurance provisions (which it is not), Garvey does not prohibit its
application to liability coverage.


Insurance Policy Language
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Both Fireman's Fund's and Aetna's policies contain identical insuring clauses. They provide: “The
company will pay on behalf of the insured all sums which the insured shall become legally
obligated to pay as damages because of 'bodily injury' or 'property damage' to which this insurance
applies, caused by an 'occurrence.' ”


Fireman's Fund contends Aetna should be required to bear some portion of the loss because “the
damage sustained at the [Hotel] falls squarely within the parameters of this insuring agreement.”


However, the fundamental defect in Fireman's Fund's argument is the identical policy language was
quoted in Home, which held the first insurer-the insurer on the risk when the loss first manifested-
was solely liable. *1629


In any event, even if we reexamined the insurance policy terms, in this context of allocating a
fully insured loss between insurers, we would be inclined to interpret the policy to extend coverage
to only the one policy period in which the damage first occurred. (5) The general principle that
ambiguities in insurance contracts must be interpreted in favor of coverage is inapplicable where,
as here, the case concerns only the respective liabilities of two insurers. (Hartford Accident &
Indemnity Co. v. Sequoia Ins. Co., supra, 211 Cal.App.3d at p. 1300.) Thus, cases which interpret
similar policy language in a dispute between the insured and the insurer are distinguishable.


“When two insurance companies dispute with each other, it is only just to construe the relevant
contractual terms as they are written.” (Continental Ins. Co. v. Highlands Ins. Co. (9th Cir.
1986) 793 F.2d 225, 226.) (1e) Here, Fireman's Fund's and Aetna's policies contain identical
insuring clauses derived from a standard form comprehensive general liability policy. Under such
circumstances-where two insurers dispute the meaning of identical standard form policy language-
the meaning attached to the provisions by the insurance industry is, at minimum, relevant.
Discussing this standard form insurance policy, one insurance industry commentator purporting to
explain the underwriter's intent has stated: “With the transition of the CGL policy from an 'accident'
to an 'occurrence' basis it is contemplated that ... property damage may be a continuing process
over a long period of time ....


“


. . . . . . . . . . .
“ ... [I]t is intended that only one policy should apply to the physical injury to tangible property ...
and that is the policy in effect at the time the physical injury occurs. No matter how long thereafter
the loss of use may extend, only that one policy is meant to apply, and then only to the extent of
the 'each occurrence' limit.


“
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. . . . . . . . . . .
“... [T]he intent is to relate coverage to only the one policy period in which the onset of the condition
happened.” (Tinker, Comprehensive General Liability Insurance-Perspective and Overview, 25
Fed'n Ins. Coun. Q. (1975) 217, 241-242, italics added.)


Accordingly, we reject Fireman's Fund's assertion the Aetna policy, by its own terms, provides
coverage. *1630


Delayed Discovery
Damage to the Hotel first occurred during Fireman's Fund's policy period, but the exact cause
of the damage was not discovered until Aetna's policy period. Under the “delayed discovery”
rule, in some circumstances a cause of action does not accrue until a person actually discovers, or
reasonably should have discovered his injury and its negligent cause. (See April Enterprises, Inc.
v. KTTV (1983) 147 Cal.App.3d 805, 826 [195 Cal.Rptr. 421].) Invoking this doctrine, Fireman's
Fund contends the loss should be deemed “manifested” during Aetna's policy period because it
was not until then that the cause of loss first became reasonably known.


The purpose of the delayed discovery rule is to protect aggrieved parties who, with justification,
are ignorant of their right to sue. (Tusseling v. General Acc. etc. Assur. Corp. (1976) 55 Cal.App.3d
623, 628 [127 Cal.Rptr. 681].) It is most commonly associated with actions against fiduciaries
when strict adherence to the date of injury rule for commencing the statute of limitations would be
unfair and would encourage wrongdoers to mislead their fiduciary to delay bringing suit. (April
Enterprises, Inc. v. KTTV, supra, 147 Cal.App.3d at p. 827.) These policies which support the rule
are not effectuated by applying the delayed discovery rule in this context. (Tusseling v. General
Acc. etc. Assur. Corp., supra, 55 Cal.App.3d at p. 628.)


Disposition
The judgment is affirmed.


Benke, Acting P. J., and Huffman, J., concurred. *1631


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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FIREMAN'S FUND INSURANCE COMPANY, Plaintiff and Appellant,
v.


MARYLAND CASUALTY COMPANY et al., Defendants and Appellants.


No. A079345.
Court of Appeal, First District, Division 4, California.


Jul 31, 1998.


SUMMARY


In a general liability insurer's action for contribution and indemnification against three other
general liability insurers for the costs of defending and settling an underlying lawsuit on behalf
of a common insured, the trial court entered summary judgment in favor of plaintiff. The trial
court found that a claim for contribution is distinct from and independent of a claim based on
subrogation, and that since plaintiff's action was based on the former and not the latter, defendants
were required to share in the costs of defending and settling the underlying action. The insured had
tendered defense of the underlying lawsuit to both plaintiff and defendants under their overlapping
and consecutive policies, but only plaintiff undertook the defense and ultimately settled the action
on the insured's behalf. Thereafter, the insured sued defendants for breach of contract and breach
of the implied covenant of good faith and fair dealing for refusing to undertake the defense. The
insured settled its suit, releasing defendants from further liability. Plaintiff elected not to intervene
or join in the insured's suit against defendants, and instead brought this separate action against
defendants. (Superior Court of Marin County, No. 163978, Lynn Duryee, Judge. *  )


* Judge of the Municipal Court for the Marin Judicial District, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.


The Court of Appeal affirmed the judgment. The court held that the trial court properly found that
a claim for contribution is distinct from and independent of a claim based on subrogation, and
that since plaintiff's action was based on the former and not the latter defendants were required
to share in the costs of defending and settling the underlying action. There is a direct right of
action for equitable contribution between coinsurers on the same risk, entirely independent of any
of the requirements for bringing a cause of action based on equitable subrogation to the rights
of the insured. Further, the court held, one insurer's settlement with the insured is not a bar to a
separate action against that insurer by another insurer for equitable contribution or indemnity. The
court further held that the trial court properly *1280  allocated defense and indemnification costs
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between the parties. In allocating the defense and indemnification costs, the trial court properly
utilized the “time-on-the-risk” method and made a pro rata allocation of the parties' obligations for
equitable contribution to the costs of indemnification and defense based on their respective total
times on the risk, including that period covered by four of plaintiff's policies containing “excess
other insurance” clauses. In addition, in light of the fact that plaintiff stepped into the breach to
undertake the defense of its insured when defendants refused to do so, the court properly credited
plaintiff with the full amount it paid in settlement costs, and allocated defense costs on an equal
basis. (Opinion by McGuiness, J., with Hanlon, P. J., and Reardon, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Insurance Contracts and Coverage § 120--Equitable Contribution--Between Coinsurers on Same
Risk--Direct Right of Action-- Independent of Principles of Subrogation--Effect of One Insurer's
Settlement With Insured.
In a general liability insurer's action for contribution and indemnification against three other
general liability insurers for the costs of defending and settling an underlying lawsuit on behalf
of a common insured, the trial court properly found that a claim for contribution is distinct from
and independent of a claim based on subrogation, and that since plaintiff's action was based on the
former and not the latter defendants were required to share in the costs of defending and settling
the underlying action. The insured had tendered defense of the underlying lawsuit to both plaintiff
and defendants under their overlapping and consecutive policies, but only plaintiff undertook
the defense and ultimately settled the action on the insured's behalf. Thereafter, the insured sued
defendants for breach of contract and breach of the implied covenant of good faith and fair dealing
for refusing to undertake the defense. The insured settled its suit, releasing defendants from further
liability. Plaintiff elected not to intervene or join in the insured's suit against defendants, and instead
brought this separate action against defendants. There is a direct right of action for equitable
contribution between coinsurers on the same risk, entirely independent of any of the requirements
for bringing a cause of action based on equitable subrogation to the rights of the insured. Further,
one insurer's settlement with the insured is not a bar to a separate action *1281  against that insurer
by another insurer for equitable contribution or indemnity.


[See 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, §§ 167-174; Croskey et al., Cal.
Practice Guide: Insurance Litigation 2 (The Rutter Group 1997) ¶¶ 9:7-9:15.]


(2)
Insurance Contracts and Coverage § 117--Subrogation and Contribution-- As Distinct Concepts.
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Although the concepts of contribution and subrogation are both equitable in nature, they are
nevertheless distinct.


(3)
Insurance Contracts and Coverage § 121--Subrogation, Contribution, and Apportionment--
Equitable Subrogation Doctrine--Scope:Words, Phrases, and Maxims--Subrogation.
Subrogation is the substitution of another person in place of the creditor or claimant to whose
rights he or she succeeds in relation to the debt or claim. By undertaking to indemnify or pay the
principal debtor's obligation to the creditor or claimant, the subrogee is equitably subrogated to
the claimant (or subrogor), and succeeds to the subrogor's rights against the obligor. In the case of
insurance, subrogation takes the form of an insurer's right to be put in the position of the insured
in order to pursue recovery from third parties legally responsible to the insured for a loss that the
insurer has both insured and paid. As now applied, the doctrine of equitable subrogation is broad
enough to include every instance in which one person, not acting as a mere volunteer or intruder,
pays a debt for which another is primarily liable, and which in equity and good conscience should
have been discharged by the latter.


(4)
Insurance Contracts and Coverage § 121--Subrogation, Contribution, and Apportionment--
Equitable Subrogation--Actions--Essential Elements.
The essential elements of an insurer's cause of action for equitable subrogation are as follows: (1)
the insured suffered a loss for which the defendant is liable, either as the wrongdoer whose act or
omission caused the loss or because the defendant is legally responsible to the insured for the loss
caused by the wrongdoer; (2) the claimed loss was one for which the insurer was not primarily
liable; (3) the insurer has compensated the insured in whole or in part for the same loss for which
the defendant is primarily liable; (4) the insurer has paid the claim of its insured to protect its own
interest and not as a volunteer; (5) the insured has an existing, assignable cause of action against the
defendant that the insured could have asserted for its own benefit had it not been compensated for
its loss by the insurer; (6) the *1282  insurer has suffered damages caused by the act or omission
upon which the liability of the defendant depends; (7) justice requires that the loss be entirely
shifted from the insurer to the defendant, whose equitable position is inferior to that of the insurer;
and (8) the insurer's damages are in a liquidated sum, generally the amount paid to the insured.


(5)
Insurance Contracts and Coverage § 121--Subrogation, Contribution, and Apportionment--
Subrogation--Derivative Nature of Right.
The right of subrogation is purely derivative. An insurer entitled to subrogation is in the same
position as an assignee of the insured's claim, and succeeds only to the rights of the insured. The
subrogated insurer is said to “stand in the shoes” of its insured, because it has no greater rights
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than the insured and is subject to the same defenses assertable against the insured. Thus, an insurer
cannot acquire by subrogation anything to which the insured has no rights, and may claim no rights
that the insured does not have.


(6)
Insurance Contracts and Coverage § 120--Subrogation, Contribution, and Apportionment--
Equitable Contribution--When Right Arises--Scope--Purpose:Words, Phrases, and Maxims--
Contribution.
Equitable contribution is the right to recover, not from the party primarily liable for the loss, but
from a co-obligor who shares such liability with the party seeking contribution. In the insurance
context, the right to contribution arises when several insurers are obligated to indemnify or defend
the same loss or claim, and one insurer has paid more than its share of the loss or defended the action
without any participation by the others. Where multiple insurance carriers insure the same insured
and cover the same risk, each insurer has independent standing to assert a cause of action against
its coinsurers for equitable contribution when it has undertaken the defense or indemnification of
the common insured. Equitable contribution permits reimbursement to the insurer that paid on the
loss for the excess it paid over its proportionate share of the obligation, on the theory that the debt
it paid was equally and concurrently owed by the other insurers and should be shared by them
pro rata in proportion to their respective coverage of the risk. The purpose of this rule of equity is
to accomplish substantial justice by equalizing the common burden shared by coinsurers, and to
prevent one insurer from profiting at the expense of others.


(7)
Insurance Contracts and Coverage § 120--Subrogation, Contribution, and Apportionment--
Equitable Contribution--Between Insurers Covering Same Risk--As Distinguished From
Subrogation.
The right of equitable contribution belongs to each insurer *1283  individually. It is not based
on any right of subrogation to the rights of the insured, and is not equivalent to “standing in the
shoes” of the insured. Instead, the reciprocal contribution rights of coinsurers who insure the same
risk are based on the equitable principle that the burden of indemnifying or defending the insured
with whom each has independently contracted should be borne by all of the insurance carriers
together, with the loss equitably distributed among those who share liability for it in direct ratio to
the proportion each insurer's coverage bears to the total coverage provided by all of the insurance
polices. As a matter of equity, insurers of the same risk may sue each other for contribution.
This right is not a matter of contract, but flows from equitable principles designed to accomplish
ultimate justice in the bearing of a specific burden. The idea is that since the insurers are equally
bound, they all should contribute to the payment.


(8)
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Insurance Contracts and Coverage § 120--Subrogation, Contribution, and Apportionment--
Equitable Contribution--Between Insurers Covering Same Risk.
The right to equitable contribution exists independently of the rights of the insured. It is predicated
on the commonsense principle that where multiple insurers or indemnitors share equal contractual
liability for the primary indemnification of a loss or the discharge of an obligation, the selection
of which indemnitor is to bear the loss should not be left to the often arbitrary choice of the loss
claimant, and no indemnitor should have any incentive to avoid paying a just claim in the hope
that the claimant will obtain full payment from another coindemnitor. Equitable contribution thus
assumes the existence of two or more valid contracts of insurance covering the particular risk of
loss and the particular casualty in question. The fact that several insurance policies may cover the
same risk does not increase the insured's right to recover for the loss, or give the insured the right
to recover more than once. Rather, the insured's right of recovery is restricted to the actual amount
of the loss. Hence, where there are several policies of insurance on the same risk and the insured
has recovered the full amount of its loss from one or more, but not all, of the insurance carriers,
the insured has no further rights against the insurers who have not contributed to its recovery.
Similarly, the liability of the remaining insurers to the insured ceases, even if they have done
nothing to indemnify or defend the insured. They remain liable, however, for contribution to those
insurers who have already paid on the loss or for the insured's defense.


(9)
Insurance Contracts and Coverage § 120--Subrogation, Contribution, and Apportionment--
Equitable Contribution--Between Insurers Covering Same Risk--As Distinguished From
Subrogation.
The right of equitable contribution between coinsurers is not *1284  based on, and indeed has
nothing to do with the coinsurers' subrogation to the rights of their insured against the party legally
and primarily responsible for the loss. While subrogation requires that the party to be charged be
in an equitable position inferior to that of the insurer such that justice requires the entire loss to
be shifted from the insurer to the party to be charged, contribution permits liability for the loss to
be allocated among the various insurers without regard to questions of comparative fault or the
relative equities between the insurers. The true nature of subrogation is that it is applied in all cases
in which one party pays a debt for which another is primarily answerable, and which, in equity
and good conscience, should have been discharged by the latter.


(10)
Insurance Contracts and Coverage § 117--Subrogation and Contribution-- Underlying Policy Aims
of Doctrines.
Contribution and subrogation are based on different equitable principles that are reflective of
different underlying public policies. The aim of equitable subrogation is to place the burden for a
loss on the party ultimately liable or responsible for it and by whom it should have been discharged,
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and to relieve entirely the insurer or surety who indemnified the loss and who in equity was not
primarily liable therefor. On the other hand, the aim of equitable contribution is to apportion a loss
between two or more insurers who cover the same risk, so that each pays its fair share and one
does not profit at the expense of the others. Although these underlying policy aims may be similar,
they are nonetheless distinct.


(11)
Courts § 37--Decisions and Orders--Doctrine of Stare Decisis--Dicta.
Although a court is bound to follow binding precedent of a higher court, and the refusal to do so is in
excess of the court's jurisdiction, a court is not bound by dicta, particularly where it is unpersuasive
and contrary to the overwhelming weight of precedent. In every case, it is necessary to read the
language of an opinion in the light of its facts and the issues raised, in order to determine which
statements of law were necessary to the decision, and therefore binding precedent, and which were
general observations unnecessary to the decision. The latter are dicta, with no force as precedent.


[See 9 Witkin, Cal. Procedure (4th ed. 1997) Appeal, § 945.]


(12a, 12b)
Insurance Contracts and Coverage § 118--Apportionment-- Between Coinsurers on Same Risk--
Allocation of Defense and Indemnity Costs--Pro Rata Allocation of Obligations for Equitable
Contribution.
In a general liability insurer's action for contribution and indemnification against three other
general liability insurers for the costs of defending and settling an underlying lawsuit on *1285
behalf of a common insured, the trial court properly allocated defense and indemnification costs
between the parties. The insured had tendered defense of the underlying lawsuit to both plaintiff
and defendants under their overlapping and consecutive policies, but only plaintiff undertook
the defense and ultimately settled the action on the insured's behalf. Thereafter, the insured sued
defendants for breach of contract and breach of the implied covenant of good faith and fair dealing
for refusing to undertake the defense. The insured settled its suit, releasing defendants from further
liability. Plaintiff elected not to intervene or join in the insured's suit against defendants, and instead
brought this separate action against defendants. In allocating the defense and indemnity costs, the
trial court properly utilized the “time-on-the-risk” method and made a pro rata allocation of the
parties' obligations for equitable contribution to the costs of indemnification and defense based on
their respective total times on the risk, including that period covered by four of plaintiff's policies
containing “excess other insurance” clauses. In addition, in light of the fact that plaintiff stepped
into the breach to undertake the defense of its insured when defendants refused to do so, the court
properly credited plaintiff with the full amount it paid in settlement costs, and allocated defense
costs on an equal basis.
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(13)
Insurance Contracts and Coverage § 119--Subrogation, Contribution, and Apportionment--
Apportionment--Excess “Other Insurance” Clauses.
Most insurance policies contain “other insurance” clauses that attempt to limit the insurer's liability
where other insurance covers the same risk. Such clauses attempt to control the manner in which
each insurer contributes to or shares a covered loss. The clauses were designed to prevent multiple
recoveries when more than one policy provided coverage for a particular loss. The application
of other insurance clauses requires, as a foundational element, that there exist multiple policies
applicable to the same loss.


(14)
Insurance Contracts and Coverage § 106--Extent of Loss of Insured and of Liability of Insurer--
Liability and Indemnity Insurance--When Liability Attaches--Primary Coverage Distinguished
From Excess Coverage.
Primary coverage provides immediate coverage upon the occurrence of a loss or the happening
of an event giving rise to liability, and is defined as insurance coverage whereby, under the terms
of the policy, liability attaches immediately upon the happening of the occurrence that gives rise
to liability. In the context of liability insurance, a primary insurer generally has the primary duty
to defend and to indemnify the insured, unless otherwise excused or excluded by specific policy
language. Excess insurance provides coverage after other identified insurance is no longer on the
risk. Excess *1286  coverage means coverage whereby, under the terms of the policy, liability
attaches only after a predetermined amount of primary coverage has been exhausted. Contractual
terms of insurance coverage are honored whenever possible. A court will therefore generally
honor the language of an excess “other insurance” clause when no prejudice to the interests of the
insured will ensue. However, there are many exceptions. For example, where two or more primary
insurers' policies contain excess other insurance clauses purporting to be excess to each other, the
conflicting clauses will be ignored and the loss prorated among the insurers on the ground that
the insured would otherwise be deprived of protection. Thus, although a true excess insurer-one
that is solely and explicitly an excess insurer providing only secondary coverage-has no duty to
defend or indemnify until all of the underlying primary coverage is exhausted or otherwise not
on the risk, primary insurers with conflicting excess other insurance clauses can have immediate
defense obligations.


(15)
Insurance Contracts and Coverage § 9--Double Insurance--Basis of Insurers' Obligations.
The reciprocal rights and duties of several insurers who have covered the same event do not arise
out of contract, for their agreements are not with each other. Their respective obligations flow from
equitable principles designed to accomplish ultimate justice in the bearing of a specific burden.
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Since these principles do not stem from agreement between the insurers, their application is not
controlled by the language of their contracts with the respective policyholders.


(16)
Insurance Contracts and Coverage § 120--Equitable Contribution-- Determination of Correct
Allocation.
A trial court's determination of the correct allocation to impose for purposes of contribution is a
matter of distributive justice and equity, not of contractual specifics.


COUNSEL
Caron, McCormick, Constants & Goldberg, Ira David Goldberg and Harold A. Weston for Plaintiff
and Appellant.
William F. Fitzgerald, Wright, Robinson, Osthimer & Tatum, James C. Nielsen and Elizabeth M.
Wee for Defendants and Appellants. *1287


McGUINESS, J.


In this case, we address the question whether the equitable doctrines of contribution and
subrogation are entirely distinct and independent concepts, or instead are merely different terms
for the same legal principle. Maryland Casualty Company, The Maryland Insurance Company,
and Northern Insurance Company of New York (hereinafter collectively referred to as Maryland)
appeal from summary judgment entered in favor of Fireman's Fund Insurance Company (Fireman's
Fund) on the latter's complaint for contribution and indemnification from Maryland for the costs
of defending and settling an underlying lawsuit on behalf of a common insured. Maryland argues
that Fireman's Fund's claims for indemnity and contribution are actually based on its equitable
subrogation to the rights of the common insured against Maryland. Because those rights have
been settled, released and dismissed with prejudice in previous litigation between Maryland and
the insured, Maryland insists there are no longer any remaining rights against Maryland to which
Fireman's Fund may be subrogated. Therefore, Maryland contends, the trial court erred in granting
summary judgment against it on Fireman's Fund's lawsuit for equitable contribution. We disagree
with Maryland, and therefore affirm the judgment in favor of Fireman's Fund. Both insurers
have also appealed the trial court's allocation of defense and indemnification costs between them.
We conclude the trial court did not err in this regard, and therefore affirm the court's equitable
allocation.


I. Factual and Procedural Background
The underlying facts are not in dispute. Maryland and Fireman's Fund issued several one-year
liability insurance polices to the underlying insured, Horst Hanf and Horst Hanf Construction
Corporation (Hanf) between 1975 and 1992. Coverage of Hanf under the two carriers' policies
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overlapped, with Maryland's policies in effect between 1975 and 1986, and those of Fireman's
Fund in effect between 1984 and 1992.


Hanf participated in work on a condominium construction project completed in 1975. In 1993,
Hanf and others involved in the project were sued on various claims arising from alleged defects
in the construction of the condominium residences, with damage alleged to have commenced in
September 1979. Hanf tendered defense of the lawsuit to both Maryland and Fireman's Fund, under
their overlapping and consecutive policies dating from November 14, 1978, through November
14, 1992. Maryland declined tender. Fireman's Fund accepted under a reservation of rights, and
ultimately settled the action on Hanf's behalf for $100,000. *1288


In January 1995, Hanf sued Maryland for breach of contract and of the implied covenant of good
faith and fair dealing for refusing to undertake the defense of the underlying construction defect
lawsuit. In September 1996, Hanf settled its lawsuit against Maryland, releasing Maryland from all
claims with respect to the tender of defense and its liability policy, and dismissing the lawsuit with
prejudice. In consideration for this release, Maryland paid Hanf $33,000 as partial reimbursement
for fees and costs incurred, and assumed responsibility for a $50,000 promissory note executed
by Hanf in favor of Fireman's Fund as part of the settlement of the underlying construction defect
lawsuit.


Fireman's Fund elected not to intervene or join in Hanf's suit against Maryland. Instead, it brought
this separate lawsuit against Maryland in May 1995, seeking (1) a judicial determination of
the issue whether Maryland had a duty to defend and indemnify Hanf; and (2) reimbursement,
indemnification and contribution from Maryland of its pro rata share of the costs incurred by
Fireman's Fund in the defense and settlement of the underlying construction defect action against
Hanf. Fireman's Fund moved for summary judgment. Maryland opposed the motion on the ground
that any equitable subrogation rights Fireman's Fund may have had as against Maryland were
extinguished by Hanf's full release of Maryland from all claims arising from its refusal to defend
and indemnify Hanf in the underlying action. In reply, Fireman's Fund argued that a claim for
contribution is distinct from and independent of a claim based on subrogation, and its action against
Maryland was based on the former and not the latter.


The trial court agreed with Fireman's Fund on the distinction between equitable subrogation and
contribution. On this basis, it determined that Maryland was required to share in the costs of
defending and settling the construction defect action against Hanf. It therefore entered summary
judgment in favor of Fireman's Fund and against Maryland in the amount of $366,506.70, or one-
half of the expenses of defending and settling the underlying lawsuit plus prejudgment interest.
Maryland timely filed a notice of appeal. Fireman's Fund has cross-appealed, alleging that the
trial court erred in its calculation of the two carriers' pro rata shares of the costs of defending and
settling the underlying action.
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II. Equitable Contribution
(1a) The principal issue raised by Maryland's appeal is whether one insurer's claim against another
for contribution of the costs of defending and settling a claim against the insured is based on
the theory of equitable subrogation, and is therefore dependent on and limited by the underlying
*1289  rights of the insured, to which both insurers may be subrogated; or whether instead an
insurer possesses a direct cause of action for equitable contribution entirely independent of the
rights of the insured. The parties to this appeal agree that if subrogation applies, the judgment for
Fireman's Fund should be reversed and judgment entered instead for Maryland; if not, then the
judgment must be affirmed as it stands. 1


1 In oral argument, counsel for Maryland asserted that the central issue in this case is whether
the “single action rule” against “splitting” a cause of action bars Fireman's Fund from
proceeding against Maryland for contribution, because of the failure of Fireman's Fund to
intervene in or join with Hanf in the latter's previous lawsuit against Maryland. This issue
is barely mentioned in Maryland's briefs on appeal, which instead repeatedly emphasize
that “[t]he narrow issue on [its] appeal ... is whether California law permits an insurer to
assert rights against an otherwise unrelated insurer beyond or in addition to the rights of
their mutual policyholder,” and “the real issue here is whether one insurer's claim against
another for 'contribution' necessarily depends upon the vehicle of subrogation to the insured's
rights, or whether such an insurer owns a direct right of action independent of the rights of its
insured.” On the basis of this premise, Maryland's briefs insist that “[i]f subrogation applies,
the judgment should be reversed and judgment entered instead for Maryland; if not, then the
judgment should be affirmed.”
Maryland's briefs are correct in insisting that the relation between contribution and
subrogation is dispositive. Our decision that Fireman's Fund had an independent cause of
action against Maryland for equitable contribution, regardless of the subrogation effect of
the insured's release of Maryland in the previous lawsuit, renders the single action rule
immaterial. The claim of Fireman's Fund against Maryland for equitable contribution is
entirely separate, distinct and independent from Hanf's claim against Maryland for breach of
contract and the implied covenant of good faith and fair dealing. Thus, Fireman's Fund could
not have violated the single action rule by failing to join in Hanf's lawsuit and subsequently
suing Maryland for contribution.


We conclude that where two or more insurers independently provide primary insurance on the
same risk for which they are both liable for any loss to the same insured, the insurance carrier who
pays the loss or defends a lawsuit against the insured is entitled to equitable contribution from the
other insurer or insurers, without regard to principles of equitable subrogation. As a corollary to
this principle, we hold that one insurer's settlement with the insured is not a bar to a separate action
against that insurer by the other insurer or insurers for equitable contribution or indemnity.
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Maryland's arguments are based on a misreading of dicta in the California Supreme Court's
decision in Continental Cas. Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27 [17 Cal.Rptr. 12, 366
P.2d 455], a leading opinion on the obligation of coinsurers for equitable contribution to the
costs of an insured's defense. In Continental, three different insurance carriers separately issued
liability polices to a timber company, an independent contractor hired by the company to log
and haul timber for it, and another company from whom the independent contractor hired trucks
to haul the logs. An employee of the trucker was injured and sued the independent contractor
for damages. *1290  The independent contractor tendered the defense of the action to all three
insurance carriers, but only one undertook the defense. Thereafter, that insurer filed an action for
declaratory relief to determine the respective liabilities of the three contesting insurance companies
with respect to both indemnification of the judgment in the underlying personal injury suit and the
costs of defense. (Id. at p. 31.)


The Supreme Court held that all three liability insurance polices covered the independent
contractor as an “additional insured,” the liability policy covering the trucker provided primary
coverage for the injured party, and the carriers for the timber company and the independent
logger were liable on a pro rata basis for the excess balance of the personal injury liability
judgment against the independent contractor over and above the amount of the primary coverage.
(Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d at pp. 34-35.) However, the Supreme
Court held that all three insurance carriers were liable on a pro rata basis for the costs of defense. In
language cited by both parties to this appeal, the Supreme Court stated: “Under general principles
of equitable subrogation, as well as pursuant to the rule of prime importance—that the policy is to
be liberally construed to provide coverage to the insured—it is our view that all obligated carriers
who have refused to defend should be required to share in costs of the insured's defense, whether
such costs were originally paid by the insured himself or by fewer than all of the carriers. A contrary
result would simply provide a premium or offer a possible windfall for the insurer who refuses to
defend, and thus, by leaving the insured to his own resources, enjoys a chance that the costs of
defense will be provided by some other insurer at no expense to the company which declines to
carry out its contractual commitments.... '[T]here are ... compelling reasons for allowing recovery
when the other insurer has not entered the case at all or has refused to defend the insured against
suit by the injured party.... [T]his view represents the current trend and better rule in the ”volunteer
“ situations.' ” (Id. at p. 37.)


Relying on the Supreme Court's reference to the “general principles of equitable subrogation” in
the above quoted language from Continental, Maryland argues in this case that contribution among
insurers requires that (a) the first insurer seeking contribution be subrogated to the rights of the
insured against the second insurer from which contribution is sought, and (b) the insured possess a
valid and existing claim against the second insurer. Maryland contends that Fireman's Fund cannot
establish these requirements, because the insured (Hanf) has already sued, settled with and released
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Maryland from further liability. Because Fireman's Fund failed to intervene in Hanf's lawsuit
against Maryland and the insured no longer has any valid and existing claims against Maryland,
it argues that Fireman's Fund is *1291  “ 'subrogated to nothing' ” and consequently barred from
seeking equitable contribution. Maryland has confused the concepts of equitable contribution and
equitable subrogation, and is incorrect on the law.


As one California appellate court has opined, “[i]t is hard to imagine another set of legal
terms with more soporific effect than indemnity, subrogation, contribution, co-obligation and
joint tortfeasorship.” (Herrick Corp. v. Canadian Ins. Co. (1994) 29 Cal.App.4th 753, 756 [34
Cal.Rptr.2d 844] (opn. of Sills, P. J.).) 2  It is also difficult to think of two legal concepts that
have caused more confusion and headache for both courts and litigants than have contribution and
subrogation. (Croskey et al., Cal. Practice Guide: Insurance Litigation 2 (The Rutter Group 1997)
¶¶ 9:7-9:15, pp. 9-2 to 9-4.) (2) Although the concepts of contribution and subrogation are both
equitable in nature, they are nevertheless distinct. (Truck Ins. Exchange v. Superior Court (1997)
60 Cal.App.4th 342, 349-350 [70 Cal.Rptr.2d 255]; Herrick Corp. v. Canadian Ins. Co., supra, 29
Cal.App.4th at pp. 759-766; California Food Service Corp. v. Great American Ins. Co. (1982) 130
Cal.App.3d 892, 898-902 [182 Cal.Rptr. 67]; Patent Scaffolding Co. v. William Simpson Constr.
Co. (1967) 256 Cal.App.2d 506, 510-517 [64 Cal.Rptr. 187]; Fireman's etc. Co. v. State Comp.
etc. Fund (1949) 93 Cal.App.2d 408, 411-412 [209 P.2d 55]; 16 Couch on Insurance (2d ed. 1983)
Subrogation, §§ 61:1, 61:4, 61:18, 61:32, 61:34, 61:36-61:38, pp. 74-75, 77-79, 93-94, 115-116,
117-118, 118-122; 16 Couch on Insurance, supra, Contribution & Apportionment, §§ 62:1-62:5,
62:142-62:145, 62:151-62:153, 62:156, 62:162, pp. 433-440, 611-617, 621-624, 626-627, 631;
Croskey et al., supra, ¶¶ 8:65-8:69, 9:7-9:16, 9:61-9:69, pp. 8-14 to 8-17, 9-2 to 9-4, 9-16 to 9-18;
11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, §§ 167-174, pp. 847-857.)


2 “Perhaps because the words describe legal relationships between multiple parties, they
are vaguely reminiscent of complex mathematical equations which, after all, also describe
relationships, except in numbers rather than words—and for most of us, they are about as
easy to understand. Even lawyers find words like 'indemnity' and 'subrogation' ring of an
obscure Martian dialect.” (Id. at p. 756.)


(3) Subrogation is defined as the substitution of another person in place of the creditor or claimant
to whose rights he or she succeeds in relation to the debt or claim. By undertaking to indemnify
or pay the principal debtor's obligation to the creditor or claimant, the “subrogee” is equitably
subrogated to the claimant (or “subrogor”), and succeeds to the subrogor's rights against the
obligor. (Black's Law Dict. (6th ed. 1990) p. 1427, col. 1.) In the case of insurance, subrogation
takes the form of an insurer's right to be put in the position of the insured in order to pursue recovery
from third parties legally responsible to the insured for a loss which the insurer has both insured
and *1292  paid. (Allstate Ins. Co. v. Loo (1996) 46 Cal.App.4th 1794, 1799 [54 Cal.Rptr.2d 541];
Liberty Mut. Fire Ins. Co. v. Auto Spring Supply Co. (1976) 59 Cal.App.3d 860, 864 [131 Cal.Rptr.
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211]; Fireman's etc. Co. v. State Comp. etc. Fund, supra, 93 Cal.App.2d at p. 412; 16 Couch on
Insurance, supra, Subrogation, §§ 61:2, 61:36, at pp. 75-76, 118-120; 11 Witkin, Summary of Cal.
Law, supra, Equity, § 169, pp. 848-850.) “ 'As now applied [the doctrine of equitable subrogation]
is broad enough to include every instance in which one person, not acting as a mere volunteer or
intruder, pays a debt for which another is primarily liable, and which in equity and good conscience
should have been discharged by the latter.' [Citations.]” (Caito v. United California Bank (1978)
20 Cal.3d 694, 704 [144 Cal.Rptr. 751, 576 P.2d 466].)


(4) The essential elements of an insurer's cause of action for equitable subrogation are as follows:
(a) the insured suffered a loss for which the defendant is liable, either as the wrongdoer whose act
or omission caused the loss or because the defendant is legally responsible to the insured for the
loss caused by the wrongdoer; (b) the claimed loss was one for which the insurer was not primarily
liable; (c) the insurer has compensated the insured in whole or in part for the same loss for which
the defendant is primarily liable; (d) the insurer has paid the claim of its insured to protect its
own interest and not as a volunteer; (e) the insured has an existing, assignable cause of action
against the defendant which the insured could have asserted for its own benefit had it not been
compensated for its loss by the insurer; (f) the insurer has suffered damages caused by the act or
omission upon which the liability of the defendant depends; (g) justice requires that the loss be
entirely shifted from the insurer to the defendant, whose equitable position is inferior to that of
the insurer; and (h) the insurer's damages are in a liquidated sum, generally the amount paid to
the insured. (Caito v. United California Bank, supra, 20 Cal.3d at p. 704; Fireman's Fund Ins. Co.
v. Wilshire Film Ventures, Inc. (1997) 52 Cal.App.4th 553, 555-556 [60 Cal.Rptr.2d 591]; Patent
Scaffolding Co. v. William Simpson Constr. Co., supra, 256 Cal.App.2d at p. 509; Grant v. de Otte
(1954) 122 Cal.App.2d 724, 728 [265 P.2d 952]; 11 Witkin, Summary of Cal. Law, supra, Equity,
§ 169, p. 849.)


(5) The right of subrogation is purely derivative. An insurer entitled to subrogation is in the same
position as an assignee of the insured's claim, and succeeds only to the rights of the insured. The
subrogated insurer is said to “ 'stand in the shoes' ” of its insured, because it has no greater rights
than the insured and is subject to the same defenses assertable against the insured. Thus, an insurer
cannot acquire by subrogation anything to which the insured has no rights, and may claim no
rights which the insured does not have. ( *1293  Truck Ins. Exchange v. Superior Court, supra, 60
Cal.App.4th at pp. 349-350; Allstate Ins. Co. v. Loo, supra, 46 Cal.App.4th at p. 1799; Fireman's
Fund Ins. Co. v. Maryland Casualty Co. (1994) 21 Cal.App.4th 1586, 1595-1596 [26 Cal.Rptr.2d
762]; Patent Scaffolding Co. v. William Simpson Constr. Co., supra, 256 Cal.App.2d at p. 510; 16
Couch on Insurance, supra, Subrogation, §§ 61:36-61:38, pp. 118-122; 11 Witkin, Summary of
Cal. Law, supra, Equity, §§ 169-174, pp. 848-857.)


(6) Equitable contribution is entirely different. It is the right to recover, not from the party
primarily liable for the loss, but from a co-obligor who shares such liability with the party seeking
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contribution. 3  In the insurance context, the right to contribution arises when several insurers are
obligated to indemnify or defend the same loss or claim, and one insurer has paid more than its
share of the loss or defended the action without any participation by the others. Where multiple
insurance carriers insure the same insured and cover the same risk, each insurer has independent
standing to assert a cause of action against its coinsurers for equitable contribution when it has
undertaken the defense or indemnification of the common insured. Equitable contribution permits
reimbursement to the insurer that paid on the loss for the excess it paid over its proportionate share
of the obligation, on the theory that the debt it paid was equally and concurrently owed by the
other insurers and should be shared by them pro rata in proportion to their respective coverage of
the risk. The purpose of this rule of equity is to accomplish substantial justice by equalizing the
common burden shared by coinsurers, and to prevent one insurer from profiting at the expense of
others. (Civ. Code, § 1432; Signal Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 369
[165 Cal.Rptr. 799, 612 P.2d 889, 19 A.L.R.4th 75]; Maryland Casualty Co. v. Nationwide Ins. Co.
(1998) 65 Cal.App.4th 21, 26-27 [76 Cal.Rptr.2d 113]; Golden Eagle Ins. Co. v. Foremost Ins. Co.
(1993) 20 Cal.App.4th 1372, 1390 [25 Cal.Rptr.2d 242]; California Food Service Corp. v. Great
American Ins. Co., supra, 130 Cal.App.3d at pp. 901-902; 16 Couch *1294  on Insurance, supra,
Contribution & Apportionment, § 62:142, at pp. 611-612.) 4


3 This right is codified in Civil Code section 1432, which states: “Except as provided in Section
877 of the Code of Civil Procedure, a party to a joint, or joint and several obligation, who
satisfies more than his share of the claim against all, may require a proportionate contribution
from all the parties joined with him.”
Under Code of Civil Procedure section 877, a release, dismissal or covenant not to sue or not
to enforce a judgment, given in good faith to one or more of a number of joint tortfeasors, “or
to one or more other co-obligors mutually subject to contribution rights,” has the effect of
discharging the party to whom it was given from all liability for any contribution to any other
parties. (Code Civ. Proc., § 877, subd. (b).) Insurance carriers are neither joint tortfeasors
nor “co-obligors”; their obligations arise strictly out of separate contracts with their insureds.
(Topa Ins. Co. v. Fireman's Fund Ins. Companies (1995) 39 Cal.App.4th 1331, 1336-1344
[46 Cal.Rptr.2d 516].) Thus, this statute does not limit one insurance carrier's claim against
another carrier for equitable contribution, and is inapplicable here.


4 Insurance policies sometimes provide that a particular coverage is “excess” only, and does
not apply until the policy limits of a “primary” insurance policy have been exhausted. Under
such an excess policy, the excess insurer is not liable for any part of the loss, damage
or defense which is covered by other primary insurance, but instead is liable for any loss
or damage in excess of the coverage provided by the other primary insurance policy or
policies. The doctrine of equitable contribution applies to insurers who share the same
level of obligation on the same risk as to the same insured. As a general rule, there is
no contribution between primary and excess carriers of the same insured absent a specific
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agreement to the contrary. Courts in equitable contribution cases have generally heeded
primary/excess provisions in insurance contracts, as long as the rights of the policyholder
are not adversely affected. (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at
pp. 367-368; Nabisco, Inc. v. Transport Indemnity Co. (1983) 143 Cal.App.3d 831, 835-836
[192 Cal.Rptr. 207]; 16 Couch on Insurance, supra, Contribution & Apportionment, §§
62:41, 62:48, 62:142, 62:144, pp. 475, 484-488, 611-612, 613-615.) On the other hand,
when different primary insurers' policies contain conflicting “excess other insurance” clauses
and there is danger the insured will be deprived of protection if the conflicting clauses are
enforced, or other equitable factors favoring proration among insurers are present, courts will
ignore the conflicting clauses and prorate the loss among the insurers following principles of
equitable contribution. (CSE Ins. Group v. Northbrook Property & Casualty Co. (1994) 23
Cal.App.4th 1839, 1842-1846 [29 Cal.Rptr.2d 120]; Olympic Ins. Co. v. Employers Surplus
Lines Ins. Co. (1981) 126 Cal.App.3d 593, 599 [178 Cal.Rptr. 908].) See further discussion
in part III of this decision, post.


(7) This right of equitable contribution belongs to each insurer individually. It is not based on
any right of subrogation to the rights of the insured, and is not equivalent to “ 'standing in the
shoes' ” of the insured. (Truck Ins. Exchange v. Superior Court, supra, 60 Cal.App.4th at p.
350; Pylon, Inc. v. Olympic Ins. Co. (1969) 271 Cal.App.2d 643, 648-649 [77 Cal.Rptr. 72];
Croskey et al., Cal. Practice Guide: Insurance Litigation 2, supra, ¶¶ 9.11-9:15, at pp. 9-3 to 9-4;
11 Witkin, Summary of Cal. Law, supra, Equity, § 168, pp. 847-848.) Instead, the reciprocal
contribution rights of coinsurers who insure the same risk are based on the equitable principle
that the burden of indemnifying or defending the insured with whom each has independently
contracted should be borne by all the insurance carriers together, with the loss equitably distributed
among those who share liability for it in direct ratio to the proportion each insurer's coverage
bears to the total coverage provided by all the insurance polices. (Continental Cas. Co. v. Zurich
Ins. Co., supra, 57 Cal.2d at pp. 34-38; Fire Ins. Exchange v. American States Ins. Co. (1995) 39
Cal.App.4th 653, 661-663 [46 Cal.Rptr.2d 135]; Hartford Accident & Indemnity Co. v. Superior
Court (1994) 29 Cal.App.4th 435, 440 [34 Cal.Rptr.2d 520]; Herrick Corp. v. Canadian Ins. Co.,
supra, 29 Cal.App.4th at p. 759; Patent Scaffolding Co. v. William Simpson Constr. Co., supra,
256 Cal.App.2d at pp. 514, 517; Croskey et al., supra, ¶¶ 8:66-8:69, at pp. 8-14 to 8-17; 11 Witkin,
Summary of Cal. Law, supra, Equity, § 168, pp. 847-848.) “As a matter of equity, insurers of
the 'same *1295  risk' may sue each other for contribution. [Citations.] This right is not a matter
of contract, but flows ' ”from equitable principles designed to accomplish ultimate justice in the
bearing of a specific burden. “ ' [Citations.] The idea is that the insurers are 'equally bound,' so
therefore they 'all should contribute to the payment.' [Citation.]” (Herrick Corp. v. Canadian Ins.
Co., supra, 29 Cal.App.4th at p. 759.)


(8) Unlike subrogation, the right to equitable contribution exists independently of the rights of the
insured. It is predicated on the commonsense principle that where multiple insurers or indemnitors
share equal contractual liability for the primary indemnification of a loss or the discharge of



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=27CALIF3D367&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_367&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_367

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=27CALIF3D367&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_367&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_367

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=143CAAPP3D831&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_835&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_835

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983127293&pubNum=227&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=23CALAPP4TH1839&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_1842&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1842

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=23CALAPP4TH1839&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_1842&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1842

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994081070&pubNum=3484&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=126CAAPP3D593&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_599

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=126CAAPP3D593&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_599

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151159&pubNum=227&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4041&cite=60CALAPP4TH350&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_350

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4041&cite=60CALAPP4TH350&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_350

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=271CAAPP2D643&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_648&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_648

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969112034&pubNum=227&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0108109&cite=CAINSLCH.2&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=57CALIF2D34&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_34&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_34

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=57CALIF2D34&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_34&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_34

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=39CALAPP4TH653&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_661

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=39CALAPP4TH653&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_661

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995213924&pubNum=3484&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=29CALAPP4TH435&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_440&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_440

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=29CALAPP4TH435&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_440&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_440

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994210319&pubNum=3484&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4041&cite=29CALAPP4TH759&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_759&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_759

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4041&cite=29CALAPP4TH759&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_759&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_759

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=256CAAPP2D514&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_514&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_514

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=256CAAPP2D514&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_514&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_514

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=29CALAPP4TH759&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_759&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_759

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=29CALAPP4TH759&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_759&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_759





Fireman's Fund Ins. Co. v. Maryland Cas. Co., 65 Cal.App.4th 1279 (1998)
77 Cal.Rptr.2d 296, 98 Daily Journal D.A.R. 8339


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


an obligation, the selection of which indemnitor is to bear the loss should not be left to the
often arbitrary choice of the loss claimant, and no indemnitor should have any incentive to avoid
paying a just claim in the hope the claimant will obtain full payment from another coindemnitor.
(California Food Service Corp. v. Great American Ins. Co., supra, 130 Cal.App.3d at pp. 901-902;
16 Couch on Insurance, supra, Contribution & Apportionment, § 62:151, pp. 621-622.) Equitable
contribution thus assumes the existence of two or more valid contracts of insurance covering the
particular risk of loss and the particular casualty in question. The fact that several insurance policies
may cover the same risk does not increase the insured's right to recover for the loss, or give the
insured the right to recover more than once. Rather, the insured's right of recovery is restricted to
the actual amount of the loss. Hence, where there are several policies of insurance on the same
risk and the insured has recovered the full amount of its loss from one or more, but not all, of the
insurance carriers, the insured has no further rights against the insurers who have not contributed to
its recovery. Similarly, the liability of the remaining insurers to the insured ceases, even if they have
done nothing to indemnify or defend the insured. They remain liable, however, for contribution to
those insurers who have already paid on the loss or for the insured's defense. 5  (16 Couch, supra,
Contribution & Apportionment, § 62:1, pp. 433-435.)


5 Where there are several insurance policies covering the same risk on the same insured, the
fact the insured is only entitled to recover the actual amount of its loss does not bar it from
demanding full coverage from each insurer, as long as its demand is made in good faith. By
the same token, the insured may obtain recovery from any one of its coinsurers for the entire
loss, not in excess of the face amount of the policy and in the absence of any provision in
the policies limiting liability to a proportionate share of the loss. The coinsurers would then
have no further liability to the insured, but would be liable for equitable contribution to the
carrier which paid the loss. (16 Couch on Insurance, supra, Contribution & Apportionment,
§ 62:1, pp. 433-435.)


(9) This right of equitable contribution between coinsurers is not based on, and indeed has nothing
to do with, the coinsurers' subrogation to the rights of their insured against the party legally
and primarily responsible for *1296  the loss. Whereas subrogation requires that the party to be
charged be in an “equitable position ... inferior to that of the insurer” such that justice requires
the entire loss be shifted from the insurer to the party to be charged (Fireman's Fund Ins. Co. v.
Wilshire Film Ventures, Inc., supra, 52 Cal.App.4th at p. 556), contribution permits liability for the
loss to be allocated among the various insurers without regard to questions of comparative fault or
the relative equities between the insurers. (Hartford Accident & Indemnity Co. v. Superior Court,
supra, 29 Cal.App.4th at pp. 440-441 [insurer has right to contribution from coinsurers without
reference to any questions of comparative fault, negligence or bad faith between the coinsurers];
California Food Service Corp. v. Great American Ins. Co., supra, 130 Cal.App.3d at pp. 899-902
[insurer has right to equitable contribution from its coinsurer even though it does not have “an
equitable position superior” to the coinsurer]; cf. Fireman's Fund Ins. Co. v. Wilshire Film Ventures,
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Inc., supra, 52 Cal.App.4th at pp. 556, 558 [insurer's right to subrogation requires finding the
“equitable position” of party to whom loss is to be shifted is “inferior to that of the insurer” seeking
subroga tion]; Patent Scaffolding Co. v. William Simpson Constr. Co., supra, 256 Cal.App.2d at p.
509 [same].) “[T]he 'true nature of subrogation' is that ' ”it is applied in all cases in which 'one party
pays a debt for which another is primarily answerable, and which, in equity and good conscience,
should have been discharged by the latter.' ...“ ' [Citation.]” (Fireman's Fund Ins. Co. v. Wilshire
Film Ventures, Inc., supra, 52 Cal.App.4th at p. 558, italics added.)


(10) The different equitable principles on which contribution and subrogation are based are
reflective of different underlying public policies. The aim of equitable subrogation is to place the
burden for a loss on the party ultimately liable or responsible for it and by whom it should have been
discharged, and to relieve entirely the insurer or surety who indemnified the loss and who in equity
was not primarily liable therefor. (Caito v. United California Bank, supra, 20 Cal.3d at p. 704; 11
Witkin, Summary of Cal. Law, supra, Equity, § 169, pp. 848-850.) On the other hand, the aim of
equitable contribution is to apportion a loss between two or more insurers who cover the same risk,
so that each pays its fair share and one does not profit at the expense of the others. (Civ. Code, §
1432; Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at pp. 369; Maryland Casualty
Co. v. Nationwide Ins. Co., supra, 65 Cal.App.4th at p. 26-27; Golden Eagle Ins. Co. v. Foremost
Ins. Co., supra, 20 Cal.App.4th at p. 1390; 11 Witkin, Summary of Cal. Law, supra, Equity, § 168,
pp. 847-848.) Although these underlying policy aims may be similar, they are nonetheless distinct.
Confusing the doctrines with each other necessarily blurs the corresponding policies behind them,
with the unintended result in some cases of defeating those very policy goals. *1297


For this reason, our adoption of Maryland's contention that contribution is merely a subset or type
of equitable subrogation would have several unintended results. As discussed, where there are
multiple primary liability insurance policies covering the same risk each insurance carrier has an
independent obligation to indemnify and an independent duty to defend the insured. However, once
one insurer assumes its obligations to its insured for indemnification or defense costs, the insured
no longer has any motivation to pursue its claim for those costs against a nonparticipating insurer.
The result Maryland advocates in this case would actually encourage primary insurers covering the
same risk to delay responding to an insured's tender of defense or request for indemnification until
some other carrier accepts the tender, in the hope of subsequently making a more advantageous
settlement with the insured. The outcome of a given case could be made to depend on such
chance factors as which insurance carrier the insured happened to tender its defense to first, or
the insured's willingness to pursue its rights against a recalcitrant insurance carrier, rather than
each carrier's actual obligation under its individual contract with the insured to provide coverage
and a defense. By such fortuities, one insurance carrier could be unfairly relieved of its rightful
obligations while another insurer was burdened with the entire loss and deprived of its right to
contribution, in derogation of the public policies of encouraging insurers to assume their duty to
defend and promptly indemnify their insureds in good faith. Such a result would, of course, also
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be directly contrary to the principles expressed in Continental Cas. Co. v. Zurich Ins. Co., supra,
57 Cal.2d at page 37.


Many appellate decisions illustrate the distinction between contribution and subrogation.
(Maryland Casualty Co. v. Nationwide Ins. Co., supra, 65 Cal.App.4th at pp. 26-27; Truck Ins.
Exchange v. Superior Court, supra, 60 Cal.App.4th at p. 350; Fireman's Fund Ins. Co. v. Wilshire
Film Ventures, Inc., supra, 52 Cal.App.4th at pp. 556, 558; Herrick Corp. v. Canadian Ins. Co.,
supra, 29 Cal.App.4th at pp. 759-766; Hartford Accident & Indemnity Co. v. Superior Court, supra,
29 Cal.App.4th at pp. 439-441; California Food Service Corp. v. Great American Ins. Co., supra,
130 Cal.App.3d at pp. 899-902; Patent Scaffolding Co. v. William Simpson Constr. Co., supra,
256 Cal.App.2d at p. 509.) In other cases, the distinction is not as clear. A good example of the
inherent difficulties of distinguishing between the doctrines may be seen in the decision in State
Farm & Casualty Co. v. Cooperative of American Physicians, Inc. (1984) 163 Cal.App.3d 199
[209 Cal.Rptr. 251] (American Physicians). American Physicians is cited in Witkin's Summary of
California Law for the principle that “[o]ne insurer is entitled to subrogation against another where
the first has defended and settled a third party claim against their common insured.” (11 Witkin,
Summary of Cal. Law, supra, Equity, § 170, p. 851.) At first blush, such a holding would appear
to support *1298  appellant Maryland's contention that contribution among insurers is essentially
identical to subrogation. Upon closer inspection, however, American Physicians actually illustrates
the difference between contribution and subrogation.


American Physicians concerned the relative obligations of two insurance companies insuring the
same insured, but for entirely different risks. The plaintiff in the underlying personal injury lawsuit
sued her doctor and his medical group on both malpractice and premises liability causes of action.
At the time of the accident, the medical group and its member physicians were insured for premises
liability by one insurance carrier, and for professional liability by two other insurance carriers. The
premises liability insurer's policy expressly excluded coverage for medical malpractice claims.
After the malpractice insurers refused to contribute to settlement, the premises liability insurer sued
on a theory of equitable subrogation for a declaration of coverage and reimbursement of the amount
it had paid in settlement of the underlying suit. The malpractice insurers demurred, arguing that
subrogation was unavailable because the carriers were not coinsurers and the insured risks were
not identical. The trial court sustained the demurrer without leave to amend. (American Physicians,
supra, 163 Cal.App.3d at p. 203.) The Court of Appeal reversed, easily rejecting the argument
that equitable subrogation is available only “where both the insured and the risks covered are
identical in each policy....” (Id. at p. 204.) The court held that in cases “involving disputes between
carriers insuring the same policyholder, but for different interests,” an insurer that “fulfilled its
legal obligation to defend and settle” a third party claim on behalf of its insured assumes the
position of its insured by paying the claim, and may sue the other insurers in a separate action “to
adjudicate the factual merits of the coverage issue” between them. (Id. at pp. 204-205.)
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Properly read, American Physicians stands for the principle that where different insurance carriers
cover different risks and liabilities with respect to the same insured, they may proceed against each
other for reimbursement by subrogation rather than by contribution. As discussed, contribution is
only available in cases where there are coinsurers who share the same level of obligation on the
same risk. One insurer has no right of contribution from another insurer with respect to its payment
on an obligation for which it was primarily responsible, and as to which the liability of the second
insurer was only secondary. (Herrick Corp. v. Canadian Ins. Co., supra, 29 Cal.App.4th at p. 759;
16 Couch on Insurance, supra, Contribution & Apportionment, §§ 62:142-62:144, pp. 611-615.) In
American Physicians, the three insurance carriers did not cover the same claims, risks or liabilities.
The two malpractice insurers clearly had primary responsibility for the malpractice cause of
*1299  action, as to which the premises liability insurer had (at most) secondary responsibility.
It necessarily follows that equitable contribution was unavailable in that case. On the other hand,
this is precisely the kind of situation to which equitable subrogation applies, since the claimed loss
was one for which the premises liability insurer was not primarily liable, and justice required that
that loss be shifted to the parties (in this case, the malpractice insurers) whose equitable position
was inferior. (Fireman's Fund Ins. Co. v. Wilshire Film Ventures, Inc., supra, 52 Cal.App.4th at
pp. 556-558.) It was actually the parties in American Physicians who had confused contribution
and subrogation, not the court.


Another example of the differing factual contexts in which the courts apply contribution and
subrogation is provided by Commercial Union Assurance Companies v. Safeway Stores, Inc.
(1980) 26 Cal.3d 912 [164 Cal.Rptr. 709, 610 P.2d 1038] (Safeway Stores). Both in its briefs and
in oral argument, Maryland has cited isolated language from this case in support of its assertions
that there is no independent right of action between insurers for equitable contribution, and that an
insurance carrier's right to sue another insurer covering the same risk is based solely on the extent
to which the first carrier is subrogated to the rights of the insured. 6


6 “It has been held in California and other jurisdictions that the excess carrier may maintain an
action against the primary carrier for ... [wrongful] refusal to settle within the latter's policy
limits [citations]. This rule, however, is based on the theory of equitable subrogation: Since
the insured would have been able to recover from the primary carrier for a judgment in excess
of policy limits caused by the carrier's wrongful refusal to settle, the excess carrier, who
discharged the insured's liability as a result of this tort, stands in the shoes of the insured and
should be permitted to assert all claims against the primary carrier which the insured himself
could have asserted [citation]. Hence, the rule does not rest upon the finding of any separate
duty owed to an excess insurance carrier.” (Safeway Stores, supra, 26 Cal.3d pp. 917-918.)


In fact, Safeway Stores has nothing to do with equitable contribution between insurers covering
the same risk. Instead, the case deals with the entirely different issue of whether an insured
owes a duty to its excess liability insurance carrier to accept a settlement offer within the policy
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limits of the primary insurer and below the threshold level at which the excess carrier's exposure
commences. (Safeway Stores, supra, 26 Cal.3d at p. 915.) Safeway Stores holds that an excess
insurance policy imposes no such implied duty on the insured to accept a settlement offer which
would avoid exposing the excess insurer to liability. (Id. at pp. 918-921.) In passing, the Supreme
Court mentioned that the right of an excess insurance carrier to maintain an action against a primary
carrier for the latter's wrongful refusal to settle within the policy limits of the primary policy is
based on equitable subrogation. As in American Physicians, this conclusion necessarily follows
from the subrogation principle that responsibility for a loss should be shifted *1300  from the
party paying the claim to the party primarily liable in the first instance. Once again, equitable
contribution is only available where coinsurers share the same primary level of liability on the same
risk. Consequently, in the absence of an express agreement to the contrary, there is never any right
to contribution between primary and excess carriers of the same insured. (Signal Companies, Inc.
v. Harbor Ins. Co., supra, 27 Cal.3d at pp. 367-368.) In short, Safeway Stores is not a contribution
case at all, and in no way supports the asserted proposition for which Maryland cites it.


As we indicated at the outset, Maryland's position in this case is based on the Supreme Court's
reference to “general principles of equitable subrogation” in Continental Cas. Co. v. Zurich Ins.
Co., supra, 57 Cal.2d 27. In our opinion, this passing reference to subrogation, made in the
context of a decision otherwise dealing strictly with the right to equitable contribution between
coinsurers sharing primary liability on the same risk, was entirely unnecessary to the Supreme
Court's decision in that case. The Supreme Court did not analyze or discuss the principles of
equitable subrogation, or apply them to the facts of the case. Nor was it presented with a record
that required it to do so. The three insurance companies in that case had all issued liability policies
covering the same risks. The Supreme Court specifically found moreover that all three policies
provided coverage for the same insured. (Id. at pp. 31-33.) On these facts, the court concluded
that all three coinsurers “should be required to share in costs of the insured's defense” on a pro
rata basis. (Id. at p. 37.) The court based its decision, not on a conclusion that any one of the
insurers stood in the shoes of the insured or was in a superior equitable position, but instead on an
analysis of the shared obligations of the three insurance carriers with respect to the duty to defend
their insured. Thus, the Supreme Court applied a classic equitable contribution analysis to justify
a decision enforcing contribution, without any actual reliance on the principles of subrogation.
The court's passing reference to “general principles of equitable subrogation” was therefore dicta.
(Croskey et al., Cal. Practice Guide: Insurance Litigation 2, supra, ¶ 9:15, at p. 9-4.) 7


7 It is no accident that Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27 is
frequently (and correctly) cited as one of the leading cases on the doctrine of equitable
contribution of defense costs among primary liability insurers. (California Food Service
Corp. v. Great American Ins. Co., supra, 130 Cal.App.3d at p. 901; First Insurance Co.
of Hawaii v. Continental Casualty Co. (9th Cir. 1972) 466 F.2d 807, 811; Wolverine Ins.
Co. v. State Auto. Mut. Ins. Co. of Columbus, O. (6th Cir. 1969) 415 F.2d 1182, 1184-1185;
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United States Fidelity & G. Co. v. Millers Mut. F. Ins. Co. of Tex. (8th Cir. 1968) 396
F.2d 569, 573 & fn. 4.) Aside from a reference at the cited paragraph of the Croskey
treatise on insurance litigation, this discrepancy between the Supreme Court's contribution
analysis and its use of the term “equitable subrogation” in Continental has apparently not
been previously addressed. We suspect this is because the conceptual distinction between
equitable subrogation and contribution generally has no practical impact on the ordinary
contribution case. Here, however, the insurer from whom contribution is sought argues it
was previously released by the insured, and there are therefore no rights to which the other
primary insurer can be “subrogated.” We have found no reported case addressing this precise
scenario of an insured releasing a nonpaying insurer while accepting payment from a second
insurer, which thereafter seeks contribution from the first. (Cf. Maryland Casualty Co. v.
Nationwide Ins. Co., supra, 65 Cal.App.4th at pp. 26-27 [in opposing action by insurance
carriers for contribution from nonpaying coinsurer for defense costs incurred, nonpaying
coinsurer argued the insured had “released” any claim against it by failing to appeal summary
judgment in its favor; held, insured's failure to appeal did not impair other insurance carriers'
potential rights against nonpaying coinsurer under either equitable subrogation or equitable
contribution theories].)
On the other hand, our research has identified several cases which do appear to confuse
the concepts of equitable subrogation and contribution. (Maryland Casualty Co. v. National
American Ins. Co. (1996) 48 Cal.App.4th 1822, 1829 [56 Cal.Rptr.2d 498]; Transit Casualty
Co. v. Spink Corp. (1979) 94 Cal.App.3d 124, 132 [156 Cal.Rptr. 360], overruled on other
grounds, Safeway Stores, supra, 26 Cal.3d at p. 921; Cabral v. State Compensation Ins. Fund
(1970) 13 Cal.App.3d 508, 511-512 [91 Cal.Rptr. 778]; Ohio Cas. Ins. Co. v. Harbor Ins.
Co. (1968) 259 Cal.App.2d 207, 218 [66 Cal.Rptr. 340]; Utica Mut. Ins. Co. v. Monarch Ins.
Co.of Ohio (1967) 250 Cal.App.2d 538, 544 [58 Cal.Rptr. 639]; Hartford Acc. & Indem. Co.
v. Pacific Indem. Co. (1967) 249 Cal.App.2d 432, 435-436 [57 Cal.Rptr. 492]; Wasson v.
Atlantic National Ins. Co. (1962) 207 Cal.App.2d 464, 471-472 [24 Cal.Rptr. 665], overruled
on other grounds, Campbell v. Allstate Ins. Co. (1963) 60 Cal.2d 303, 307 [32 Cal.Rptr. 827,
384 P.2d 155].) The references to subrogation in each of these opinions are actually dicta
unnecessary to the decisions in the cases themselves, which in fact turn on classic principles
of equitable contribution. Interestingly, in each of these cases the erroneous identification of
contribution with subrogation can be directly traced to the dicta in Continental Cas. Co. v.
Zurich Ins. Co., supra, 57 Cal.2d 27. To the extent these decisions identify contribution with
subrogation or base the former doctrine upon the latter, we respectfully disagree.


This court is in the concededly delicate position of disagreeing with the specific language of an
opinion of our own Supreme Court. (11) We *1301  acknowledge, as we must, that we are bound
to follow binding precedent of a higher court, and that the refusal to do so is in excess of our own
jurisdiction. (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455-456 [20 Cal.Rptr.
321, 369 P.2d 937].) However, we are not bound by dicta, particularly where it is unpersuasive
and contrary to the overwhelming weight of precedent. In every case, it is necessary to read the
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language of an opinion in the light of its facts and the issues raised, in order to determine which
statements of law were necessary to the decision, and therefore binding precedent, and which were
general observations unnecessary to the decision. The latter are dicta, with no force as precedent.
(Ginns v. Savage (1964) 61 Cal.2d 520, 524, fn. 2 [39 Cal.Rptr. 377, 393 P.2d 689]; Dyer v. Superior
Court (1997) 56 Cal.App.4th 61, 66-68 [65 Cal.Rptr.2d 85]; United Steelworkers of America v.
Board of Education (1984) 162 Cal.App.3d 823, 834 [209 Cal.Rptr. 16]; 9 Witkin, Cal. Procedure
(4th ed. 1997) Appeal, § 945, pp. 986-988.) For the reasons discussed, we conclude the Supreme
Court's use of the term “equitable subrogation” in Continental Cas. Co. v. Zurich Ins. Co., supra,
57 Cal.2d 27 was unnecessary to the decision in that case. It is therefore not binding as precedent
on this court.


(1b) In conclusion, we hold that California law recognizes a direct right of action for equitable
contribution between coinsurers on the same risk, *1302  entirely independent of any of the
requirements for bringing a cause of action based on equitable subrogation to the rights of the
insured. As both parties concede, the judgment of the trial court in this case must therefore be
affirmed.


III. Allocation of Defense and Indemnity Costs
(12a) Both parties have appealed from the trial court's allocation of defense and indemnity costs.
In allocating these costs between Fireman's Fund and Maryland, the trial court utilized the “time-
on-the-risk” method of allocation. In its cross-appeal, Fireman's Fund contends that in calculating
the amount of time Fireman's Fund was “on the risk,” the trial court should not have included four
of its policies because they contained “other insurance” clause endorsements which purported to
make them excess polices. In its appeal, Maryland asserts the trial court erred in crediting Fireman's
Fund with the full $100,000 in settlement costs it paid, and in allocating defense costs on a 50-50
basis. Under the circumstances of this case, we conclude the trial court did not err in its allocation
between the parties.


A. Factual Background
The pertinent facts are not in dispute. After Maryland denied tender of the underlying construction
defect lawsuit, Hanf settled the suit for $100,000, paid in full by Fireman's Fund, with Hanf
executing a promissory note in the amount of $50,000 in favor of Fireman's Fund. Fireman's Fund
also paid Hanf's defense costs of $515,216.83 in full. Maryland did not contribute to either the
settlement or the defense of the underlying action. Hanf then sued Maryland for, among other
things, the $50,000 obligation on the note. To settle Hanf's suit against it, Maryland agreed to
assume responsibility and hold Hanf harmless for the promissory note to Fireman's Fund, and
pay Hanf $33,000 as partial reimbursement of Hanf's legal expenses in suing Maryland. However,
Maryland did not concede the validity of the note or that Fireman's Fund has any right to payment
thereunder. In return, Hanf agreed to release Maryland from all claims.
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Neither Fireman's Fund nor Maryland ever disputed the trial court's use of the time-on-the-risk
method of allocation. The parties also stipulated that during the period at issue they had written
an overlapping series of consecutive one-year policies for Hanf; and that, as applicable to the
liability claim against Hanf for damage commencing in September 1979, Maryland's policies were
in effect between November 14, 1978, and December 18, 1986, and those of Fireman's Fund
were in effect between November 14, 1984, and November 14, 1992. Each of the policies of both
insurers contains an *1303  “other insurance” clause. However, four of the policies issued by
Fireman's Fund, covering the period of November 14, 1988, through November 14, 1992, contain
endorsements amending their respective “other insurance” clauses to state: “This insurance is
excess over any other insurance, whether primary or excess, contingent or on any other basis: [¶] ...
[¶] (4) That is valid and collectible insurance ....” 8  (Italics added.) The four earlier Fireman's Fund
insurance policies, and all of Maryland's policies, contain “other insurance” clauses providing for
pro rata computation of loss allocation among insurers, as opposed to excess coverage.


8 As amended by the relevant endorsement, the Fireman's Fund “other insurance” clause on
its last four polices reads in pertinent part as follows:
“4. Other Insurance
“If other valid and collectible insurance is available to the insured for a loss we cover under
Coverages A or B of this Coverage Part, our obligations are limited as follows:
“a. Primary insurance.
“This insurance is primary except when b. below applies. If this insurance is primary, our
obligations are not affected unless any of the other insurance is also primary. Then, we will
share with all that other insurance by the method described in c. below.
“b. Excess insurance
“This insurance is excess over any of the other insurance, whether primary, excess,
contingent or on any other basis:
“(4) That is valid and collectible insurance including but not limited to coverage as an
additional insured under another policy against such losses as may be covered by this policy.
“When this insurance is excess, we will have no duty under Coverage A or B to defend any
claim or 'suit' that any other insurer has a duty to defend. If no other insurer defends, we
will undertake to do so, but we will be entitled to the insured's rights against all those other
insurers.
“When this insurance is excess over other insurance, we will pay only our share of the amount
of the loss, if any, that exceeds the sum of:
“(1) The total amount that all such other insurance would pay for the loss in the absence of
this insurance; and
“(2) The total of all deductible and self-insured amounts under all that other insurance.
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“We will share the remaining loss, if any, with any other insurance that is not described in
this Excess Insurance provision and was not bought specifically to apply in excess of the
Limits of Insurance shown in the Declarations of this Coverage Part.”


In applying the time-on-the-risk method of allocation, the trial court determined that each insurer
provided eight insurance policies covering a single continuous injury over the relevant time period
from September 1979 to 1992. The trial court deemed the entire period as a single continuous
loss pursuant to Montrose Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 669-693 [42
Cal.Rptr.2d 324, 913 P.2d 878], and fixed the two insurers' responsibility for defense and indemnity
equally. In so doing, the trial court rejected the argument of Fireman's Fund that its last four policies
should have been disregarded because they contained “excess other insurance” clauses. Based on
a 50-50 allocation of the $100,000 indemnification *1304  amount paid by Fireman's Fund in
settlement and the $515,216.83 it incurred in defense costs, the trial court awarded Fireman's Fund
$307,608.42, plus prejudgment interest.


B. Fireman's Fund Cross-appeal: Effect of“Excess Other Insurance” Clauses
(13) “ 'Most insurance policies contain ”other insurance“ clauses that attempt to limit the insurer's
liability where other insurance covers the same risk. Such clauses attempt to control the manner
in which each insurer contributes to or shares a covered loss.' [Citation.]” (Fire Ins. Exchange v.
American States Ins. Co., supra, 39 Cal.App.4th at p. 659, fn. 1.) Historically, “other insurance”
clauses were designed to prevent multiple recoveries when more than one policy provided
coverage for a particular loss. (Croskey et al., Cal. Practice Guide: Insurance Litigation 2, supra, ¶
8:10, p. 8-2.) “ '[T]he application of ”other insurance“ clauses requires, as a foundational element,
that there exist multiple policies applicable to the same loss.' [Citation.]” (Fire Ins. Exchange v.
American States Ins. Co., supra, 39 Cal.App.4th at p. 660, italics in original.)


(14) Primary coverage provides immediate coverage upon the “occurrence” of a “loss” or the
“happening” of an “event” giving rise to liability. (Croskey et al., Cal. practice Guide: Insurance
Litigation 2, supra, ¶ 8:75, pp. 8-23 to 8-24.) It is defined as “insurance coverage whereby, under
the terms of the policy, liability attaches immediately upon the happening of the occurrence that
gives rise to liability. [Citation.]” (Olympic Ins. Co. v. Employers Surplus Lines Ins. Co. (1981) 126
Cal.App.3d 593, 597 [178 Cal.Rptr. 908], italics in original.) In the context of liability insurance,
a primary insurer generally has the primary duty to defend and to indemnify the insured, unless
otherwise excused or excluded by specific policy language. (Croskey et al., supra, ¶ 8:75, pp. 8-23
to 8-24.) Excess insurance provides coverage after other identified insurance is no longer on the
risk. “Excess” coverage means “coverage whereby, under the terms of the policy, liability attaches
only after a predetermined amount of primary coverage has been exhausted.” (Olympic Ins. Co.
v. Employers Surplus Lines Ins. Co., supra, 126 Cal.App.3d at p. 598, italics in original; Croskey
et al., supra, ¶ 8:76, p. 8-24.)



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=10CAL4TH645&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_669

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=661&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=661&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=39CALAPP4TH659&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_659&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_659

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=39CALAPP4TH659&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_659&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_659

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0108109&cite=CAINSLCH.2&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4041&cite=39CALAPP4TH660&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_660

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4041&cite=39CALAPP4TH660&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_660

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0108109&cite=CAINSLCH.2&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0108109&cite=CAINSLCH.2&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=126CAAPP3D593&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_597

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=126CAAPP3D593&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_597

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151159&pubNum=227&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=126CAAPP3D598&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_598&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_598

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=126CAAPP3D598&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_598&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_598





Fireman's Fund Ins. Co. v. Maryland Cas. Co., 65 Cal.App.4th 1279 (1998)
77 Cal.Rptr.2d 296, 98 Daily Journal D.A.R. 8339


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 25


Contractual terms of insurance coverage are honored whenever possible. The courts will therefore
generally honor the language of excess “other insurance” clauses when no prejudice to the interests
of the insured will ensue. However, there are many exceptions. For example, where two or more
primary insurers' policies contain excess “other insurance” clauses *1305  purporting to be excess
to each other, the conflicting clauses will be ignored and the loss prorated among the insurers on
the ground the insured would otherwise be deprived of protection. (Olympic Ins. Co. v. Employers
Surplus Lines Ins. Co., supra, 126 Cal.App.3d at p. 599; Croskey et al., Cal. Practice Guide:
Insurance Litigation 2, supra, ¶¶ 8:32-8:33, pp. 8-6 to 8-7.) Thus, although a true excess insurer—
one that is solely and explicitly an excess insurer providing only secondary coverage—has no duty
to defend or indemnify until all the underlying primary coverage is exhausted or otherwise not on
the risk, primary insurers with conflicting excess “other insurance” clauses can have immediate
defense obligations. (Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d at pp. 34-38;
Croskey et al., supra, ¶ 8:79.1, p. 8-26.)


“Excess-only” provisions often collide with “pro rata” provisions. The Supreme Court has
“expressly decline[d] to formulate a definitive rule applicable in every case in light of varying
equitable considerations which may arise, and which affect the insured and the primary and excess
carriers, and which depend upon the particular policies of insurance, the nature of the claim made,
and the relation of the insured to the insurers. [Citation.]” (Signal Companies, Inc. v. Harbor Ins.
Co., supra, 27 Cal.3d at p. 369.) Although it is difficult to harmonize the many cases dealing
with this situation, several recent opinions of the Courts of Appeal have held that in cases of
conflict between liability insurance policies stating coverage is excess over all other available
insurance and liability insurance policies providing for pro rata contribution, the “excess-only”
policies must contribute pro rata to the coverage afforded by the “proration-only” polices. (Fire
Ins. Exchange v. American States Ins. Co., supra, 39 Cal.App.4th at p. 659 & fn. 1; CSE Ins.
Group v. Northbrook Property & Casualty Co., supra, 23 Cal.App.4th at pp. 1842-1846; Hartford
Accident & Indemnity Co. v. Sequoia Ins. Co. (1989) 211 Cal.App.3d 1285, 1302 [260 Cal.Rptr.
190]; Employers Reinsurance Corp. v. Phoenix Ins. Co. (1986)186 Cal.App.3d 545, 556-559 [230
Cal.Rptr. 792].)


These holdings are based on a variety of public policy considerations. “Excess-only” provisions in
otherwise primary liability insurance policies have been analogized to so-called “escape” clauses
whereby coverage purports to disappear in the presence of other insurance. Such “escape” clauses
are generally disfavored as a matter of public policy. (Argonaut Ins. Co. v. Transport Indem. Co.
(1972) 6 Cal.3d 496, 507-508 [99 Cal.Rptr. 617, 492 P.2d 673]; CSE Ins. Group v. Northbrook
Property & Casualty Co., supra, 23 Cal.App.4th at p. 1845; Peerless Cas. Co. v. Continental Cas.
Co. (1956) 144 Cal.App.2d 617, 623 [301 P.2d 602]; *1306  Croskey et al., Cal. Practice Guide:
Insurance Litigation 2, supra, ¶¶ 8:20-8:22, p. 8-4.) In cases of mutually irreconcilable “excess
other insurance” provisions, the law generally favors proration among carriers. (Continental Cas.
Co. v. Zurich Ins. Co., supra, 57 Cal.2d at pp. 34-38; Fire Ins. Exchange v. American States Ins. Co.,
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supra, 39 Cal.App.4th at p. 659 & fn. 1; Employers Reinsurance Corp. v. Phoenix Ins. Co., supra,
186 Cal.App.3d at pp. 556-559; Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., supra, 126
Cal.App.3d at p. 599; Liberty Mutual Ins. Co. v. Truck Ins. Exchange (1966) 245 Or. 30 [420 P.2d
66, 69-71]; Croskey et al., supra, ¶¶ 8:32-8:38, pp. 8-6 to 8-8.) Several courts have noted that
imposing the entire liability for a loss on the insurer with a policy providing for pro rata coverage
would annul that policy's language, and create the anomaly that courts will only predictably enforce
proration between policies when they all have conflicting “excess other insurance” language
barring proration. (CSE Ins. Group v. Northbrook Property & Casualty Co., supra, 23 Cal.App.4th
at pp. 1845-1846; cf. Truck Ins. Exchange v. Torres (1961) 193 Cal.App.2d 483, 490-492 [14
Cal.Rptr. 408].) Giving “excess other insurance” clauses priority over policies providing for pro
rata apportionment of liability among policies is completely unrelated to the original historical
purpose of such “other insurance” clauses, which was to prevent multiple recoveries by insureds
in cases of overlapping insurance policies providing coverage for the same loss. For these reasons,
among others, Division One of this court recently reaffirmed that “[t]he general rule, when multiple
policies share the same risk but have inconsistent 'other insurance' clauses, is to prorate according
to the policy limits.” (Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co. (1996) 45
Cal.App.4th 1, 52 [52 Cal.Rptr.2d 690].) 9


9 “As we have explained ..., apportionment among multiple insurers must be distinguished
from apportionment between an insurer and its insured. When multiple policies are triggered
on a single claim, the insurers' liability is apportioned pursuant to the 'other insurance' clauses
of the polices [citation] or under the equitable doctrine of contribution [citations]. That
apportionment, however, has no bearing upon the insurers' obligations to the policyholder.
[Citation.] A pro rata allocation among insurers 'does not reduce their respective obligations
to their insured.' [Citation.] The insurers' contractual obligation to the policyholder is to cover
the full extent of the policyholder's liability (up to the policy limits).” (Id. at pp. 105-106,
italics added.)


As discussed, the rules with regard to equitable contribution among insurers are different from
those applicable to the relationship between an insurer and its insured. (15) In considering the
policies in this case, we start with the fundamental principle affirmed by the Supreme Court
that “ '[t]he reciprocal rights and duties of several insurers who have covered the same event
do not arise out of contract, for their agreements are not with each other.... Their respective
obligations flow from equitable principles designed to accomplish ultimate justice in the bearing
of a specific burden. As these principles do not stem from agreement between the insurers their
*1307  application is not controlled by the language of their contracts with the respective policy
holders.' [Citation.]” (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at p. 369.)


(12b) Here, all of the applicable one-year policies of both insurers, including the four Fireman's
Fund policies with “excess other insurance” endorsements, were purchased as general liability
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policies, not as “umbrella” policies expressly providing only excess insurance “secondary” to
another carrier's primary insurance. During the four-year time period from November 14, 1988,
to November 14, 1992, that the four 1-year Fireman's Fund policies at issue were in effect, the
insured had no other insurance. Clearly, these policies were purchased as primary insurance, and
were intended as such. 10


10 At oral argument, counsel for Fireman's Fund expressly acknowledged that all of the one-
year liability insurance policies it issued to Hanf were primary insurance polices, including
the ones with “excess other insurance” clauses.


Moreover, even under the “excess other insurance” policy endorsements at issue, Fireman's Fund
was contractually obligated to undertake its insured's defense. If under its “excess other insurance”
provisions Fireman's Fund intended ultimately to shift the burden of defense to Maryland, it could
easily have attempted to do so prior to the settlement of the underlying lawsuit against Hanf.
Alternatively, it could have intervened in its insured's lawsuit against Maryland in order to impose
the burden on Maryland prior to the settlement of that lawsuit. Because Fireman's Fund did not do
so, there appears to be little equitable reason now for shifting to Maryland the bulk of Fireman's
Fund's pro rata share of the defense costs which it had previously incurred in accordance with the
express provisions of its own policies. (Cf. Signal Companies, Inc. v. Harbor Ins. Co., supra, 27
Cal.3d at pp. 369-371.)


Under these circumstances, we conclude the trial court correctly made a pro rata allocation of the
two insurers' obligations for equitable contribution to the costs of indemnification and defense
based on their respective total times on the risk, including that period covered by the four Fireman's
Fund policies with “excess other insurance” clauses. (Continental Cas. Co. v. Zurich Ins. Co.,
supra, 57 Cal.2d at pp. 35-38; Herrick Corp. v. Canadian Ins. Co., supra, 29 Cal.App.4th at p. 759.)


C. Maryland Appeal: Equal Allocation of Defense and Indemnity Costs
Maryland separately appeals from the trial court's allocation of defense and indemnification costs,
arguing that it was error for the trial court (a) to *1308  credit Fireman's Fund for the full $100,000
amount paid in settlement of the underlying lawsuit against Hanf; and (b) to split the allocation
evenly between the parties on a 50-50 basis. Both contentions are without merit.


Contrary to Maryland's assertion, there is no evidence it has borne any of the costs of indemnifying
its insured, much less half the $100,000 it admits Fireman's Fund “fronted” at the time of the
settlement of the underlying lawsuit against Hanf. Although Maryland may nominally have
“assumed responsibility” for Hanf's promissory note to Fireman's Fund, it has in fact never made
any payment on that obligation. Moreover, it seems clear from the tenor of Maryland's settlement
with Hanf that Maryland fully intended to dispute or deny any obligation on its part to pay
Fireman's Fund on the note. Fireman's Fund never amended its complaint against Maryland for
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contribution to include a cause of action for enforcement of the promissory note. Instead, by
crediting Fireman's Fund for the full amount of the $100,000 settlement, the trial court clearly
intended to award Fireman's Fund what Maryland already owed it on the promissory note. This was
well within the trial court's equitable jurisdiction and discretion to grant specific relief disposing of
the whole controversy between the parties in order to avoid a multiplicity of suits. (Watson v. Sutro
(1890) 86 Cal. 500, 528 [24 P. 172]; 11 Witkin, Summary of Cal. Law, supra, Equity, § 2, p. 680.)
There was no error in allocating the cost of indemnifying the parties' insured on an equal basis.


Maryland also asserts that it deserves a setoff in the amount of $5,500 for being on the risk only 44.5
percent of the time, rather than half. The record shows that the trial court exercised its discretion
to allocate defense and indemnification costs on a 50-50 basis as a matter of equity, based on the
parties' overlapping one-year insurance policies between 1978 and 1992. The court determined
that Maryland and Fireman's Fund had each provided eight 1-year liability insurance policies to
their mutual insured, Hanf, during the relevant time period. (16) A trial court's determination of
the correct allocation to impose for purposes of contribution is a matter of distributive justice and
equity, not of contractual specifics. (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at
p. 369.) In view of the fact Fireman's Fund stepped into the breach to undertake the defense of its
insured when Maryland refused to accept the tender of defense despite its obligation to do so, the
50-50 allocation of defense costs in this case was well within the trial court's equitable discretion.
(Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d at pp. 35-38.) Any discrepancy based
on the actual number of months each insurer was “on the risk” was truly de minimis. *1309


IV. Disposition
The judgment is affirmed. Each side shall bear its own costs on appeal.


Hanlon, P. J., and Reardon, J., concurred. *1310


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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18 Wash.App.2d 842
Court of Appeals of Washington, Division 1.


GULL INDUSTRIES, INC., Petitioner/Cross-Respondent,
v.


GRANITE STATE INSURANCE COMPANY, Respondent/Cross-Petitioner,
Allianz Underwriters Insurance Company; American Economy Insurance Company;


American States Insurance Co. (successor to Western Casualty and Surety Company);
Chicago Insurance Company; Columbia Casualty Company; Federal Insurance
Company; Fireman's Fund Insurance Company; General Insurance Company of


America; Indiana Insurance Company; National Union Fire Insurance Company of
Pittsburgh, PA; Ohio Casualty Insurance Company; Pacific Indemnity Company;
Safeco Insurance Company of America; State Farm Fire and Casualty Company;
TIG Insurance Company; United States Fidelity & Guaranty Company; Westport
Insurance Corporation; and Zurich-American Insurance Company, Defendants.


No. 78277-1-I
|


FILED 8/23/2021


Synopsis
Background: Owner of gasoline stations brought action against primary and excess liability
insurers for declaratory judgment on coverage obligations for environmental contamination at
several stations. All insurers except one excess insurer settled claims or exhausted policy limits.
The Superior Court, King County, Sean P. O'Donnell, C.J., granted partial summary judgment on
several issues, denied owner's motion for voluntary dismissal without prejudice, denied its motion
for leave to file fourth amended complaint, and certified questions of law for discretionary review.
Review was accepted.


Holdings: The Court of Appeals, Dwyer, J., held that:


[1] as a matter of first impression, vertical, rather than horizontal, exhaustion of primary coverages
applied;


[2] coverage attached only upon exhaustion of primary limits under both comprehensive general
liability (CGL) and automobile policies;


[3] insurer owed duty to defend if alleged damages exceeded limits of underlying policies;
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[4] excess policy provided coverage, even if mandatory cleanup level of Model Toxics Control
Act (MTCA) was not reached during policy period; and


[5] declaratory judgment action was justiciable.


Affirmed in part, reversed in part, and remanded.


Procedural Posture(s): Interlocutory Appeal; Motion for Summary Judgment; Motion to Amend
the Complaint; Motion to Dismiss.


West Headnotes (28)


[1] Environmental Law Persons Responsible
Primary intent of Model Toxics Control Act (MTCA) is that polluters should pay to clean
up their own mess. Wash. Rev. Code Ann. § 70A.305.010 et seq.


[2] Environmental Law Joint and several liability;  divisibility
The Model Toxics Control Act (MTCA) imposes joint and several liability on current
owners and operators of a facility, persons who owned or operated a facility at the time
hazardous substances were disposed or released, and any other person who caused the
disposal or release of the hazardous substance at any facility. Wash. Rev. Code Ann. §
70A.305.040(1, 2).


[3] Declaratory Judgment Appeal and Error
Neither law of the case doctrine nor any other principle of preclusion prevented either
party from bringing to trial court's attention any argument or claim that was impacted by
error raised by Court of Appeals at oral argument on interlocutory appeal in declaratory
judgment action when Court noticed that trial court and parties disputing attachment point
for excess liability insurance coverage mistakenly treated primary automobile liability
coverage as having $500,000, not $100,000, limit for property damage from environmental
contamination at insured's gasoline stations.


1 Cases that cite this headnote
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[4] Appeal and Error Insurers and insurance
Insurance Application of rules of contract construction
Insurance Questions of law or fact
Courts construe insurance policies as contracts, interpret such policies as matters of law,
and review them de novo.


[5] Insurance Construction as a whole
Insurance Reasonableness
Insurance Understanding of Ordinary or Average Persons
Insurance Construction to be fair
An insurance policy is construed as a whole, with the policy being given a fair, reasonable,
and sensible construction as would be given to the contract by the average person
purchasing insurance.


[6] Insurance Construction or enforcement as written
If insurance policy language is clear and unambiguous, the court must enforce it as written
and may not modify it or create ambiguity where none exists.


[7] Evidence Showing Intent of Parties as to Subject Matter
If insurance policy clause is ambiguous, extrinsic evidence of the intent of the parties may
be relied upon to resolve the ambiguity.


[8] Insurance Ambiguity, Uncertainty or Conflict
Any insurance policy ambiguities remaining after examining applicable extrinsic evidence
are resolved against the drafter-insurer and in favor of the insured.


[9] Insurance Ambiguity in general
A insurance policy clause is ambiguous when, on its face, it is fairly susceptible to two
different interpretations, both of which are reasonable.
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[10] Insurance Burden of proof
To obtain excess coverage, it is the insured's burden to prove that the underlying primary
policies are exhausted.


[11] Insurance Scope of coverage
Vertical exhaustion, rather than horizontal exhaustion, applied to claim against excess
liability insurer under three consecutive annual policies on risk for environmental
contamination at gasoline stations, and, thus, coverage under each policy attached when
underlying insurance noted in schedule for each excess policy was exhausted, rather
than when all valid and collectible underlying insurance was exhausted; schedules of
underlying insurance did not identify any primary insurance policies purchased for policy
periods before or after the applicable excess policy period, “other insurance” clauses did
not identify any other specific primary insurance to be exhausted, and the only valid and
collectible insurances were set forth in schedules attached to each excess policy.


[12] Insurance Scope of coverage
Coverage under excess liability policies issued to owner of gasoline stations attached
only upon exhaustion of limits of primary comprehensive general liability (CGL) policies
covering risk of customer spills and underground storage tank leaks and exhaustion
of automobile policies covering risk of employee delivery spills for all sites; excess
policies made insurer liable for excess of limits of underlying insurances as set out in
schedule in respect of each occurrence covered by the underlying insurances, they defined
“occurrence” to include “continuous or repeated exposure to conditions” resulting in
damage to property of another, and they deemed as one “occurrence” all “exposure to
substantially the same general conditions existing at or emanating from one premises
location.”


[13] Insurance Scope of coverage
Excess liability insurer owed duty to defend gasoline station owner in landowner's suit
alleging gasoline contamination from employee delivery spills, customer spills, and
underground tank leaks if alleged damages exceeded limits of underlying comprehensive
general liability (CGL) and automobile policies, even if auto policy was not exhausted as
to all sites in all policy periods, owner did not specifically contract with primary insurer
for exhaustion of underlying limits regarding landowner's suit when settling claims for
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damage at multiple stations, and primary insurer colluded with owner in order to trigger
excess insurer's obligations.


[14] Insurance Scope of coverage
Excess liability policy provided coverage for gasoline station owner's alleged liability for
alleged contamination of third-party property, even if mandatory cleanup level of Model
Toxics Control Act (MTCA) was not reached during policy period; policy did not indicate
a specific amount of property damage that owner needed to establish before coverage
was implicated, rather any amount of third party property damage, no matter how small,
as result of an “occurrence” during the policy period was sufficient to trigger coverage,
and the determination of the extent of damages owed or even the theory of legal liability
employed by the third party claimant was not tied to policy period. Wash. Rev. Code Ann.
§ 70A.305.010 et seq.


[15] Insurance Scope of coverage
Gasoline station owner's excess liability policy provided no coverage where no damage to
property of others was shown and thus no “occurrence” took place.


[16] Judgment Partial summary judgment
Judgment Insurance cases
Granting partial summary judgment with prejudice in favor of excess liability insurer was
not abuse its discretion in suit by insured gasoline station owner that failed to show damage
to third-party property from leaks and spills, where insurer first noted its motion over a
year earlier in course of nearly nine years of litigation.


[17] Declaratory Judgment Amended and supplemental pleadings
Denying insured gasoline station owner's motion for leave to file a fourth amended
complaint, which sought to remove all admitted sites from the litigation without prejudice,
was not abuse of discretion in suit against excess liability insurer for declaratory judgment
on coverage for environmental contamination at several stations. Wash. Super. Ct. Civ.
R. 15(a).


[18] Pleading Leave of Court to Amend
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Leave to amend a pleading should be freely given and denied only when delay, dilatory
practice, or prejudice to the nonmoving party is shown. Wash. Super. Ct. Civ. R. 15(a).


[19] Appeal and Error Complaint, petition, or other initial pleading
A trial court's refusal to grant leave to amend a complaint will not be disturbed on appeal
unless the decision was a manifest abuse of discretion. Wash. Super. Ct. Civ. R. 15(a).


[20] Appeal and Error Abuse of discretion
A trial court abuses its discretion when its decision rests on untenable grounds or is made
for untenable reasons.


[21] Insurance Accident, occurrence or event
Negligence Miscellaneous particular cases
Nuisance What Constitutes Nuisance in General
Trespass Trespass to Real Property
Alleged damage to the property of others from spills and underground storage tank leaks
at gasoline stations established a common law tort of trespass, nuisance, or negligence
and resulted in there being an “occurrence” within the meaning of station owner's excess
liability policies.


[22] Insurance Owned property
Owned property exclusion of excess liability policies barred coverage for gasoline station
owner's alleged liability for damage to its own property from spills and underground
storage tank leaks.


[23] Declaratory Judgment Liability or indemnity insurance in general
Gasoline station owner's claim for declaratory judgment that excess liability insurer owed
duty to defend and indemnify owner for losses stemming from covered occurrences at
enumerated former station sites was justiciable, even though owner had settled claims
against other insurers and allegedly faced unknown future exposure.
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[24] Declaratory Judgment Necessity
A justiciable controversy must exist in order to invoke a court's jurisdiction pursuant to
the Uniform Declaratory Judgments Act (UDJA). Wash. Rev. Code Ann. § 7.24.020.


[25] Declaratory Judgment Nature and elements in general
To be justiciable under the Uniform Declaratory Judgments Act (UDJA), a claim must
involve (1) an actual, present and existing dispute, or the mature seeds of one, as
distinguished from a possible, dormant, hypothetical, speculative, or moot disagreement,
(2) between parties having genuine and opposing interests, (3) which involves interests
that must be direct and substantial, rather than potential, theoretical, abstract or academic,
and (4) a judicial determination of which will be final and conclusive. Wash. Rev. Code
Ann. § 7.24.020.


[26] Declaratory Judgment Necessity
An exception to the requirement of a justiciable controversy exists in a declaratory
judgment action only in rare occasions where the interest of the public in the resolution of
an issue is overwhelming. Wash. Rev. Code Ann. § 7.24.020.


[27] Declaratory Judgment Scope and extent of relief in general
Equitable relief of dismissal of declaratory judgment action without prejudice was
unavailable for insured's suit that presented justiciable controversy with liability insurer.
Wash. Rev. Code Ann. § 7.24.020.


[28] Motions Amendment of orders
The authority of trial courts to revisit interlocutory orders allows them to correct not only
simple mistakes, but also decisions based on shifting precedent.


**1186  Honorable Sean P. O'Donnell, Judge
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PUBLISHED OPINION


Dwyer, J.


**1187  *847  ¶1 This complex environmental insurance coverage action began when Gull
Industries, Inc. (Gull) filed suit for declaratory relief and related damages against a dozen insurance
companies. Gull alleged that the insurers breached their obligations under primary and excess
policies to provide coverage for environmental contamination liabilities at more *848  than 200
retail gas stations (sites) it owned or operated during a period of nearly 50 years.


¶2 Over the course of nearly nine years of litigation and over 25,000 pages of filings, the trial
court has made multiple rulings interpreting insurance coverage obligations, dismissed Gull's
claims pertaining to 115 sites on summary adjudication, and found that one site triggered coverage
following a bench trial on several bellwether “test” sites. Every insurer, except for Granite State
Insurance Company (Granite State), has since settled with Gull or exhausted its policy limits.
Granite State's coverage obligations remain unresolved on over 100 sites.


¶3 Before proceeding further on the remaining sites where factual issues prevent summary
adjudication, the parties sought discretionary review of numerous issues that will influence or
control the future course of this litigation. We accepted review. Now, for the reasons discussed
below, we affirm some of the trial court's rulings and reverse others.


I


¶4 The core facts underlying this coverage action are largely undisputed. Between 1959 and 2005,
Gull owned or operated approximately 220 retail gas stations throughout the Pacific Northwest.
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Gull also owned fuel tanker trucks and employed drivers to deliver gasoline to underground storage
tanks at its sites.


A


¶5 Gull purchased multiple primary general liability, primary automobile liability, and excess
umbrella liability policies during its years of operation. 1  Granite State provided *849  Gull excess
umbrella liability insurance from 1980 to 1983 under three consecutive policies. Each policy
provided $15,000,000 in coverage per occurrence and in the aggregate.


1 A primary insurance policy provides “the first line of defense in the event of accident or
injury.” Safeco Ins. Co. of Ill. v. Auto. Club Ins. Co., 108 Wash. App. 468, 479, 31 P.3d
52 (2001). Excess or umbrella insurance policies, “which do not activate until a primary
policy has been exhausted,” are meant “to protect the insured in the event of a catastrophic
loss in which liability damages exceed available primary coverage.” Safeco, 108 Wash. App.
at 479-80, 31 P.3d 52 (citing 15 LEE R. RUSS & THOMAS F. SAGALLA, COUCH ON
INSURANCE 3D § 220:32 (2000)).


¶6 The first Granite State policy, effective October 1, 1980 to October 1, 1981, was excess to
insurance issued by The Home Insurance Company (Home). Home provided Gull comprehensive
general liability (CGL) coverage for property damage with a per occurrence limit of $100,000 and
business automobile liability (Auto Liability) coverage for property damage with a per occurrence
limit of $100,000. Home also provided coverage for personal injuries, employer's liability, and
miscellaneous liability.


¶7 Granite State's two other policies, effective October 1, 1981 to October 1, 1983, were excess
to insurance afforded by Transamerica Insurance Group (TIG). TIG provided Gull primary CGL
property damage coverage up to $100,000 per occurrence and Auto Liability property damage
coverage up to $500,000 per occurrence. 2


2 Although not at issue here, the schedule of underlying insurance also contained coverages
with distinct limits for (1) CGL bodily injury liability, (2) Auto Liability bodily injury, (3)
Employer's Liability, and (4) Miscellaneous Liability.


**1188  ¶8 The CGL and Auto Liability coverages provided by Home and TIG are reflected in
the “Schedule of Underlying Insurance” on each corresponding Granite State excess policy. Gull's
property damage insurance coverage is illustrated in the following table:
*850
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Coverage Level
 


Companies on the Risk
 


1980-81
 


1981-82
 


1982-83
 


Excess
 


Granite State
 


Granite State
 


Granite State
 


$15,000,000
 


$15,000,000
 


$15,000,000
 


Primary
 


Home
 


TIG
 


TIG
 


$100,000 (CGL)
 


$100,000 (CGL)
 


$100,000 (CGL)
 


$100,000 (Auto)
 


$500,000 (Auto)
 


$500,000 (Auto)
 


B


¶9 Since at least 1984, Gull has been continuously investigating and remediating contaminated
soil and groundwater at its sites. As is typical for gas stations operated decades ago, Gull
claims, gasoline was released at its sites due to leaks from underground storage tanks, spills from
customers over filling their vehicle gas tanks, and spills from the unloading of bulk fuel trucks.
Consequently, many of its sites became demonstrably contaminated with petroleum and other
hazardous substances.


[1]  [2] ¶10 Gull is jointly, severally, and strictly liable for remediating these sites under
Washington's Model Toxics Control Act (MTCA), chapter 70.105D RCW, 3  and to third party
claimants who share MTCA liability with Gull. “The primary intent of MTCA is that ‘[p]olluters
should pay to clean up their own mess.’ ” Pope Res., LP v. Dep't of Nat. Res., 190 Wash.2d 744,
751, 418 P.3d 90 (2018) (alteration in original) (quoting State of Washington Voter's Pamphlet,
General Election 6 (Nov. 8, 1988)). “The provisions of [MTCA] are to be liberally construed
to effectuate the policies and purposes of this act.” Former RCW 70.105D.910 (1989). MTCA
imposes joint and several liability on “current owners and operators of a facility, persons who
owned or operated a *851  facility at the time hazardous substances were disposed or released, and
any other person who caused the disposal or release of the hazardous substance at any facility.”
Weyerhaeuser Co. v. Commercial Union Ins. Co., 142 Wash.2d 654, 661, 15 P.3d 115 (2000);
former RCW 70.105D.040(1)(b) (1989).


3 Effective June 2020, the legislature recodified chapter 70.105D RCW as chapter 70A.305
RCW, instructing that such changes “should be interpreted as technical in nature and not
interpreted to have any substantive, policy implications.” LAWS OF 2020, ch. 20, §§ 101-03.
We refer to the former version, which was effective at the time of the proceedings herein.
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¶11 Gull asserted that it faces liability under MTCA because the releases at some sites resulted in
third party property damage implicating Gull's primary CGL and Auto Liability coverages. Gull
further alleged that it has been threatened with lawsuits at 15 sites, received cleanup notifications
from regulatory agencies at 19 sites, and has been sued by third parties at 9 sites. MTCA
contribution actions were filed by third parties against Gull concerning groundwater contamination
at Station 269 (Lynnwood) and Station 272 (Seattle). Gull tendered its defense of these actions to
primary insurer TIG under both the CGL and Auto Liability coverages. TIG agreed to defend Gull
against these actions under its policies, subject to a full reservation of rights.


C


¶12 In December 2011, Gull filed this action against Granite State and 12 other insurance
companies, seeking coverage for its environmental response costs at each of its current and former
sites. Specifically, Gull sought (1) a declaratory judgment stating that the insurers are jointly and
severally liable for all defense and indemnity costs to investigate and remediate groundwater
contamination at all 220 sites, (2) damages for and interest on all costs incurred in connection with
its liabilities, and (3) reasonable **1189  attorney fees and costs. It alleged that property damage
occurred continuously at its sites throughout decades of insurance coverage, which triggered both
CGL and Auto Liability policies in each year of coverage.


¶13 Given the number of insurers and sites involved in the case, the trial court adopted a phased
approach to the *852  litigation. Phase I focused on Gull's coverage claims in connection with five
bellwether “Test Sites.” 4  Phase I(a) was limited to insurance contract interpretation issues through
summary judgment, while Phase I(b) addressed all remaining triable issues at a bench trial.


4 These test sites were: Station 220 (West Meeker), Station 224 (Sedro Woolley), Station 278
(Aurora Avenue), Station 611 (Omak), and Station 613 (Tonasket).


¶14 In April 2015, Gull moved for partial summary judgment seeking a ruling that Granite State's
duty to indemnify is triggered upon the exhaustion of Gull's primary insurance immediately
beneath the Granite State policy in the same policy period (vertical exhaustion). Granite State
countered that its excess policy coverage is not triggered until all of Gull's “valid and collectible”
underlying insurance is exhausted, regardless of the years in which those primary policies
were issued (horizontal exhaustion). The trial court denied Gull's motion, ruling that horizontal
exhaustion would apply to Granite State's coverage obligation:


Granite State's “other insurance” clause also limits the Granite State policy to being “excess”
to other valid and collectible insurance and provides that the policy “shall not contribute with
other such insurance.” The policy does not limit itself to a particular year; indeed the “other
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insurance” clause refers to “any other insurer” without limitation. In other words, Granite State
has specifically limited its liability in the contract negotiated with Gull, both in the context of
its definition of “ultimate net loss” and its reference to “other insurance.”


... The contract places limits on Granite State's liability in the face of its otherwise joint and
several liability. Such a limitation does not violate public policy or Washington law.


¶15 In July 2015, Granite State and TIG jointly moved for partial summary judgment to dismiss
Gull's claims as to 109 sites based on the “owned property exclusions” (OPE) in the insurers’
policies. They argued that the OPE sites should be dismissed because (1) there was no evidence
of *853  contamination or (2) the contamination was limited to soil. In an accompanying motion,
TIG moved to dismiss 128 “NCPD” 5  sites, arguing that there was no evidence of compensable
property damage (i.e., groundwater contamination above MTCA cleanup levels) during its policy
periods.


5 The trial court and parties used the acronym “NCPD” to stand for “no compensable property
damage.”


¶16 In response, pursuant to CR 41(a)(1)(B), 6  Gull moved to voluntarily dismiss without prejudice
its claims for defense and indemnity at 75 sites. Granite State and TIG opposed Gull's motion,
referencing the time and effort they had already expended in preparing the summary judgment
motions. Gull then moved to continue consideration of the insurers’ motions, which the trial court
granted. Gull then withdrew its CR 41(a)(1)(B) motion.


6 Under this rule, the trial court may dismiss any action “[u]pon motion of the plaintiff at any
time before plaintiff rests at the conclusion of plaintiff's opening case” and such dismissal
would be without prejudice unless otherwise noted. CR 41(a)(1)(B), (a)(4).


¶17 In September 2015, Granite State brought a motion for summary judgment seeking to dismiss
Gull's claims at each of the five bellwether sites for failure to meet its burden of proof to trigger
coverage of the excess policies. Relying on Puget Sound Energy v. Certain Underwriters at Lloyd's,
London, 134 Wash. App. 228, 138 P.3d 1068 (2006) (PSE), for the proposition that “compensable
property damage” requires proof of contamination to third party property exceeding MTCA
cleanup levels during an insurer's policy period, Granite State argued that Gull had no such proof.
Agreeing that there was no evidence of groundwater contamination at that time for Station 278
and Station 613, Gull did not oppose dismissal of **1190  those sites but claimed that issues of
material fact remained for the other test sites.


¶18 The trial court granted Granite State's motion, concluded that the “legal standard” articulated in
PSE, 134 Wash. App. at 253-54, 138 P.3d 1068, “regarding necessary proof to show compensable
damages applies to this case,” and dismissed Gull's coverage claims for Stations 278 and 613.
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*854  ¶19 At this point in the litigation, all but three of the defendant insurance companies had
settled with Gull during Phase I(a) and two settled with Gull for purposes of Phase I(b), leaving
Granite State as the only defendant at trial.


¶20 In November 2015, the bench trial commenced on the three remaining Phase I(b) bellwether
sites: Station 220 (West Meeker), Station 224 (Sedro Woolley), and Station 611 (Omak). Based
on the evidence presented, the trial court found that Gull had proved that the groundwater at West
Meeker was contaminated above MTCA cleanup levels during the Granite State policy years of
1980-1983, and that the policies for those years were triggered. The trial court also found that the
evidence was insufficient to establish compensable third party property damage, exceeding MTCA
cleanup levels, at the two other stations during the same period, thereby precluding coverage from
Granite State for those sites.


[3] ¶21 In April 2016, the trial court entered an order determining Granite State's “attachment
point” 7  for West Meeker. The court noted that, under its prior ruling on horizontal exhaustion,
the “attachment points are cumulative where Gull is able to prove a covered occurrence under
more than one Granite State excess policy.” Thus, as to West Meeker, the trial court found that
“the coverage afforded under the three Granite State excess policies is excess of a minimum of
$1,600,000.” It calculated this figure based on three unexhausted years of primary Auto Liability
coverage from Home and TIG with per occurrence limits of $500,000 each year, and $100,000 of
unexhausted primary CGL coverage from Home. 8


7 An “attachment point” is the level of loss at which an excess insurer's coverage obligation
begins. RESTATEMENT OF THE LAW, LIABILITY INSURANCE § 39 cmt. d.


8 Home became insolvent in 2003 and made no payments toward Gull's liabilities. The trial
court's use of $500,000 as the limit of Home's Auto Liability coverage appears to be in error,
as $100,000 is the correct amount of its limits of such coverage for property damage. This
error went unnoticed by the parties in the trial court and in their briefing on appeal. It was
raised by the court at oral argument. In the best tradition of the profession, Granite State's
attorney confirmed the error in a letter to the court received by the court within two hours
of the conclusion of argument.
This case is on interlocutory review. The discovery of this error may lead either or both of
the parties to reexamine the issues in the case. In this opinion, we will address the issues
in accordance with the facts as they were understood by the parties upon filing their briefs.
But to be clear—no party has waived or forfeited any argument or claim arising from the
discovery of the error discussed. Nor does the law of the case doctrine—or any other principle
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of preclusion—prevent either party from bringing to the trial court's attention any argument
or claim that is or was impacted by the error.


*855  ¶22 In July 2016, Gull sought leave under CR 15(a) 9  to file a fourth amended complaint
for the purpose of removing, without prejudice, 80 “Admitted sites” for which it admitted
contamination had not yet risen above MTCA cleanup levels during the policy periods. The trial
court denied this request.


9 After a responsive pleading has been filed, CR 15(a) requires a party to “amend the party's
pleading only by leave of court or by written consent of the adverse party” and “leave shall
be freely given when justice so requires.”


¶23 In August 2016, Granite State and other insurers renewed their previous summary judgment
motions to dismiss the OPE and NCPD sites with prejudice. The trial court granted the insurers’
motions and entered orders dismissing a total of 115 sites (including 19 OPE sites, 23 NCPD sites,
and 80 Admitted sites).


¶24 In March 2017, Gull and TIG entered a final settlement agreement that the trial court approved
as reasonable. Gull agreed “to resolve all policies of insurance of any kind whatsoever issued by
TIG” in exchange for TIG's payment of $6,400,000. Until then, TIG had been actively defending
Gull in two pending claims seeking contribution from Gull for environmental cleanup costs at
Station 269 and Station 272. Based on this settlement, **1191  however, TIG withdrew its defense
at these two sites. Gull then tendered its defense of these claims to Granite State.


¶25 In July 2017, Granite State moved for partial summary judgment and sought a declaration that
it had no duty *856  to assume TIG's defense obligations for Station 269, Station 272, or at any
other site. The trial court granted Granite State's motion, ruling in pertinent part that,


Gull's compromise settlement with TIG, and with its other primary insurers, does not shift the
defense obligation to excess insurer Granite State.


An excess insurer has no duty to defend unless and until the primary insurer has exhausted its
obligation. The insured has the burden to prove exhaustion of its primary insurance coverage as
a condition precedent to excess defense coverage. Gull has not shown all of its primary coverage
to have been exhausted. Granite State's subordinate duty to defend remains on “standby.”


¶26 Also in July 2017, Granite State unsuccessfully moved to dismiss this action without prejudice,
arguing that no justiciable controversy remained between Gull and Granite State. The trial court
denied the motion and ruled that “Gull's claim for declaratory judgment to establish [that] Granite
[State] owes it a duty to defend and a duty to pay losses stemming from covered occurrences at
enumerated former station sites ... is a justiciable controversy.”
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¶27 Since this action was filed, Gull has received approximately $49 million in settlements and
payments. Gull's remediation and investigation costs, as of August 2017, exceeded $17 million, its
attorney fees and costs to pursue this action were about $14 million, and its unreimbursed defense
costs as to all sites was around $274,000. Granite State's coverage obligations remain unresolved
on over 100 sites.


D


¶28 In February 2018, Gull and Granite State sought and obtained from the trial court an order
certifying questions of law for discretionary review in this court pursuant *857  to RAP 2.3(b)
(4). 10  In August 2018, the trial court revised its certification order and a commissioner of this
court granted discretionary review.


10 Under this rule, discretionary review may be accepted when
[t]he superior court has certified, or all the parties to the litigation have stipulated, that the
order involves a controlling question of law as to which there is substantial ground for a
difference of opinion and that immediate review of the order may materially advance the
ultimate termination of the litigation.


RAP 2.3(b)(4).


¶29 Having had the benefit of the parties’ briefing and oral argument, 11  we now address the
numerous issues presented. 12


11 After briefing and before oral argument, Gull filed a supplemental statement of authorities
citing to the California Supreme Court's recent decision in Montrose Chemical Corp. v.
Superior Court of Los Angeles County, 9 Cal. 5th 215, 460 P.3d 1201, 260 Cal. Rptr. 3d
822 (2020), as relevant authority regarding horizontal versus vertical exhaustion. RAP 10.8
permits parties to file statements of additional authorities, specifying that such a statement
“should not contain argument, but should identify the issue for which each authority is
offered.” The purpose of this rule is to provide parties with an opportunity to bring to the
court's attention cases decided after the parties submitted their briefs.
After oral argument, Granite State moved, under RAP 9.11, to supplement the record and to
allow supplemental briefing to address Montrose. We granted the motion for supplemental
briefing but denied the request to supplement the record. Both parties filed supplemental
briefs.
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12 Although five certified questions were accepted for discretionary review, in our view these
questions raise several more issues that must be addressed to fully answer the questions
presented.


II


[4]  [5]  [6]  [7]  [8]  [9] ¶30 In Washington, courts construe insurance policies as contracts,
interpret such policies as matters of law, and review them de novo. Overton v. Consol. Ins. Co.,
145 Wash.2d 417, 424, 38 P.3d 322 (2002); Quadrant Corp. v. Am. States Ins. Co., 154 Wash.2d
165, 171, 110 P.3d 733 (2005) (citing Weyerhaeuser, 142 Wash.2d at 665, 15 P.3d 115). It is well
settled that


[a]n insurance policy is construed as a whole, with the policy being given a “fair, reasonable,
and sensible construction as *858  would be given to the contract by the **1192  average
person purchasing insurance.” If the language is clear and unambiguous, the court must enforce
it as written and may not modify it or create ambiguity where none exists. If the clause is
ambiguous, however, extrinsic evidence of the intent of the parties may be relied upon to resolve
the ambiguity. Any ambiguities remaining after examining applicable extrinsic evidence are
resolved against the drafter-insurer and in favor of the insured. A clause is ambiguous when, on
its face, it is fairly susceptible to two different interpretations, both of which are reasonable.


Am. Nat'l Fire Ins. Co. v. B&L Trucking & Constr. Co., 134 Wash.2d 413, 427-28, 951 P.2d 250
(1998) (citations omitted).


III


¶31 The first issue we face is relatively straightforward. It is whether Gull met its burden to prove
that the limits of TIG's underlying Auto Liability coverage have been exhausted as to all sites.
Gull did not.


[10] ¶32 To obtain excess coverage, it is the insured's burden to prove that the underlying primary
policies are exhausted. See McDonald v. State Farm Fire & Cas. Co., 119 Wash.2d 724, 731, 837
P.2d 1000 (1992) (insured has the burden to “show the loss falls within the scope of the policy's
insured losses”); Rees v. Viking Ins. Co., 77 Wash. App. 716, 719, 892 P.2d 1128 (1995) (“An
excess carrier's obligation to pay and defend begins when, and only when, the limits of the primary
insurance policy are exhausted.”); Quellos Grp., LLC v. Fed. Ins. Co., 177 Wash. App. 620, 634,
312 P.3d 734 (2013) (“The critical and distinctive feature of an excess insurance policy is that
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it provides coverage ‘only after the primary coverage is exhausted.’ ” (quoting Diaz v. Nat'l Car
Rental Sys., Inc., 143 Wash.2d 57, 62, 17 P.3d 603 (2001))).


*859  ¶33 Gull acknowledges that TIG's “underlying Auto coverage has not been exhausted” 13


and nothing in the voluminous record indicates otherwise. Gull clearly failed to satisfy its burden
on this issue.


13 Br. of Petitioner/Cross-Respondent at 23, 24-30.


IV


[11] ¶34 Gull contends that the trial court erred in ruling that it must exhaust all available primary
coverage, for each year in which it was insured, before Granite State has any excess coverage
obligations. This concept is referred to as horizontal exhaustion. As to its claim of error, Gull's
argument is sound.


A


¶35 At the outset, the trial court correctly noted that no binding Washington authority “has directly
decided the issue of horizontal versus vertical exhaustion for excess carriers when the underlying
damages occur before, after and during the coverage carrier's excess policy,” when an insured
“attempts to collect from multiple primary [general liability] carriers that it maintains are jointly
and severally liable for all damages during the coverage period.” The California Supreme Court,
however, recently resolved this very issue.


¶36 California courts interpret insurance policies under the same general rules of construction as
do the courts of Washington. As the California Supreme Court explained:


“The principles governing the interpretation of insurance policies in California are well settled.
‘Our goal in construing insurance contracts, as with contracts generally, is to give effect to the
parties’ mutual intentions. “If contractual language is clear and explicit, it governs.” If the terms
are ambiguous [i.e., susceptible of more than one reasonable interpretation], we *860  interpret
them to protect “ ‘the objectively reasonable expectations of the insured.’ ” ’ ” If these rules do
not resolve an ambiguity, we may then “ ‘resort to the rule that ambiguities are to be resolved
against the insurer.’ ”


Montrose Chem. Corp. v. Superior Court of Los Angeles County, 9 Cal. 5th 215, 460 P.3d 1201,
1210, 260 Cal. Rptr. 3d 822 (2020) (citations omitted) (quoting Minkler v. Safeco Ins. Co. of
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Am., 49 Cal. 4th 315, 232 P.3d 612, 617, 110 Cal. Rptr. 3d 612 (2010)). 14  Satisfied **1193
that California and Washington courts similarly interpret and construe insurance policies, we now
examine Montrose.


14 As discussed supra, Washington law regarding the interpretation of insurance contracts has
been summarized by our Supreme Court.


The criteria for interpreting insurance contracts in Washington are well settled. We
construe insurance policies as contracts. Weyerhaeuser Co. v. Commercial Union Ins. Co.,
142 Wn.2d 654, 665, 15 P.3d 115 (2000). We consider the policy as a whole, and we
give it a “ ‘ “fair, reasonable, and sensible construction as would be given to the contract
by the average person purchasing insurance.” ’ ” Id. at 666 [15 P.3d 115] (quoting Am.
Nat'l Fire Ins. Co. v. B&L Trucking & Constr. Co., 134 Wn.2d 413, 427-28, 951 P.2d
250 (1998) (quoting Key Tronic Corp. v. Aetna (CIGNA) Fire Underwriters Ins. Co., 124
Wn.2d 618, 627, 881 P.2d 201 (1994))). Most importantly, if the policy language is clear
and unambiguous, we must enforce it as written; we may not modify it or create ambiguity
where none exists. See id.
We will hold that a clause is ambiguous only “ ‘when, on its face, it is fairly susceptible to
two different interpretations, both of which are reasonable.’ ” Id. (quoting B&L Trucking,
134 Wn.2d at 427-28 [951 P.2d 250]). If a clause is ambiguous, we may rely on extrinsic
evidence of the intent of the parties to resolve the ambiguity. Id. Any ambiguity remaining
after examination of the applicable extrinsic evidence is resolved against the insurer and
in favor of the insured. Id. ... Finally, in Washington the expectations of the insured cannot
override the plain language of the contract. See Findlay [v. United Pac. Ins. Co.], 129
Wn.2d [368,] 378[, 917 P.2d 116 (1996)].


Quadrant Corp., 154 Wash.2d at 171-72, 110 P.3d 733.


B


¶37 In Montrose, Montrose Chemical was sued for causing continuous environmental damage
between 1947 and 1982. 260 Cal.Rptr.3d 822, 460 P.3d at 1203. “For each policy year from 1961
to 1985, Montrose had secured primary insurance and multiple layers of excess insurance” and
Montrose sought to access this insurance to cover amounts it owed in connection *861  with the
environmental claims. Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1203. The parties filed cross-
motions for summary adjudication on whether vertical or horizontal exhaustion triggered access to
multiple layers of excess liability coverage. Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1205-06.
The trial court ruled that “the excess policies required horizontal exhaustion in the context of
this multiyear injury.” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1206. The California Court of
Appeals affirmed this ruling in 2017. Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1206.
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¶38 The California Supreme Court granted review to determine “whether vertical exhaustion
or horizontal exhaustion is required when continuous injury occurs over the course of multiple
policy periods for which an insured purchased multiple layers of excess insurance.” Montrose,
260 Cal.Rptr.3d 822, 460 P.3d at 1206. The parties’ dispute centered on “the meaning of the ‘other
insurance’ clauses in the excess insurance policies,” which provided, “in a variety of ways, that
each policy shall be excess to other insurance available to the insured, whether or not the other
insurance is specifically listed in the policy's schedule of underlying insurance.” Montrose, 260
Cal.Rptr.3d 822, 460 P.3d at 1210.


¶39 The Montrose court noted that “[t]he ‘other insurance’ clauses at issue clearly require
exhaustion of underlying insurance, but none clearly or explicitly states that Montrose must
exhaust insurance with lower attachment points purchased for different policy periods.” 260
Cal.Rptr.3d 822, 460 P.3d at 1210. It explained that, historically, “ ‘ “other insurance” clauses
were designed to prevent multiple recoveries when more than one policy provided coverage for a
particular loss,’ ” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1211 (quoting Dart Indus., Inc. v.
Commercial Union Ins. Co., 28 Cal. 4th 1059, 52 P.3d 79, 93, 124 Cal. Rptr. 2d 142 (2002)), and
that such clauses “have not generally been understood as dictating a particular exhaustion rule for
policyholders seeking to access successive excess insurance policies in cases of long-tail injury.”
Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1211.


¶40 Montrose Chemical argued that the schedules of underlying insurance—all for the same
policy period—referenced *862  in the excess policies provided “a presumptively complete list
of insurance coverage that must be exhausted before the excess policy may be accessed, with the
‘other insurance’ clauses serving as a backstop to prevent double recovery in the rare circumstance
where underlying coverage changes after the excess policy is written.” Montrose, 260 Cal.Rptr.3d
822, 460 P.3d at 1212. The insurers countered, under a theory of horizontal exhaustion, **1194
that the underlying schedules represented “only a fraction—perhaps only a small fraction—of
the insurance policies that must be exhausted before a given excess policy may be accessed.”
Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1212. Disagreeing with the insurers, the California
Supreme Court held that access to the excess coverage was triggered upon vertical exhaustion,
concluding:


[T]he “other insurance” clauses do not clearly specify whether a rule of
horizontal or vertical exhaustion applies here. Read in isolation, the “other
insurance” clauses might plausibly be read to perform the function the insurers
ascribe to them. But read in conjunction with the actual language of other
provisions in the policies, and in light of their historical role of governing
allocation between overlapping concurrent policies, the insurers’ reading
becomes less likely. Rather, in the absence of any more persuasive indication
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that the parties intended otherwise, the policies are most naturally read to mean
that Montrose may access its excess insurance whenever it has exhausted the
other directly underlying excess insurance policies that were purchased for the
same policy period.


Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1212-13.


¶41 “Consideration of the parties’ reasonable expectations,” the Montrose court said, also “favors
a rule of vertical exhaustion rather than horizontal exhaustion.” 260 Cal.Rptr.3d 822, 460 P.3d
at 1213. To begin, it informed that “applying the horizontal exhaustion rule would be far from
straightforward,” explaining that nothing “in the text of these [excess] policies tell us how an ‘other
insurance’ clause in a policy from one period ought to apply to a policy from another period that
contains both a lower attachment point and a higher coverage limit.” Montrose, 260 Cal.Rptr.3d
822, 460 P.3d at 1213.


*863  ¶42 From the insured's perspective, “because the exclusions, terms, and conditions may
vary from one policy to another, a rule of horizontal exhaustion would create significant practical
obstacles to securing indemnification” and “ ‘would create as many layers of additional litigation
as there are layers of policies.’ ” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1213 (quoting
Westport Ins. Corp. v. Appleton Papers Inc., 327 Wis. 2d 120, 787 N.W.2d 894, 918 (2010)).
Moreover, “requiring a policyholder to litigate the terms and conditions of all policies with lower
attachment points in every policy period before accessing policies with higher attachment points
would effectively,” the court noted, “increase the attachment point—thereby undermining the
policyholder's reasonable expectation that coverage would be triggered upon the exhaustion of the
amount listed as the policy's stated attachment point.” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d
at 1213. Thus, it reasoned, “[o]bjectively speaking, the parties could not have intended to require
the insured to surmount all these hurdles before the insured may access the excess insurance it has
paid for.” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1213.


¶43 Ultimately, the California Supreme Court concluded:


[I]n a case involving continuous injury, where all primary insurance has been
exhausted, the policy language at issue here permits the insured to access any
excess policy for indemnification during a triggered policy period once the
directly underlying excess insurance has been exhausted.


Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1215. 15
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15 The insurers argued that a rule of vertical exhaustion was unfair “because ‘decades’ worth
of environmental damage [could] fall on the shoulders of disfavored insurers who happened
to provide excess insurance ... during that single unlucky year or two.” Montrose, 260
Cal.Rptr.3d 822, 460 P.3d at 1214 (alterations in original). But the California Supreme Court
rejected this argument on several grounds. First, it said, there was “no evident unfairness
to insurers when their insureds incur liabilities triggering indemnity coverage under the
negotiated policy contract.” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1214. Second, it
explained that “nothing about the rule of vertical exhaustion requires a single insurer to
shoulder the burden of indemnification alone,” because “insurers may seek contribution
from other excess insurers also liable to the insured” and the “exhaustion rule does not alter
the usual rules of equitable contribution between insurers.” Montrose, 260 Cal.Rptr.3d 822,
460 P.3d at 1214. Lastly, it distinguished a case upon which the insurers heavily relied,
Community Redevelopment Agency v. Aetna Casualty & Surety Co., 50 Cal. App. 4th 329,
57 Cal. Rptr. 2d 755 (1996), clarifying: “This case, unlike Community Redevelopment, is not
a contribution action between primary and excess insurers; it is, rather, a coverage dispute
between excess insurers and their insured.” Montrose, 260 Cal.Rptr.3d 822, 460 P.3d at 1215.


**1195  *864  ¶44 In July 2020, a division of the California Court of Appeal analyzed and applied
Montrose. See SantaFe Braun, Inc. v. Ins. Co. of N. Am., 52 Cal. App. 5th 19, 265 Cal. Rptr.
3d 692 (2020), review denied, No. S264060 (Cal. Sep. 30, 2020). There, the insured, SantaFe,
filed a declaratory judgment action against its insurers to obtain coverage for asbestos-related
claims under various excess liability insurance policies. SantaFe, 52 Cal. App. 5th at 21. The
parties engaged in phased litigation lasting over 10 years. After determining that SantaFe failed
to establish that it had horizontally exhausted its primary and certain layers of underlying excess
insurance, the trial court granted summary judgment in favor of the excess insurers. SantaFe, 52
Cal. App. 5th at 21, 265 Cal.Rptr.3d 692.


¶45 SantaFe appealed, arguing that “the [trial] court erred in interpreting the excess insurers’
policies to require horizontal rather than vertical exhaustion.” SantaFe, 52 Cal. App. 5th at 24,
265 Cal.Rptr.3d 692. The SantaFe court observed that the Montrose decision “expressly leaves
unanswered the question now before us,” which was:


[W]hen the insured has incurred continuous losses extending over the coverage
periods in multiple primary policies, whether all primary insurance covering all
time periods must be exhausted (“horizontally”) before the first level excess
policies are triggered, or, as [SantaFe] contends, whether coverage under
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the excess policies is triggered once the directly underlying primary policies
specified in each excess policy is exhausted (“vertically”).


SantaFe, 52 Cal. App. 5th at 27, 265 Cal.Rptr.3d 692.


¶46 The SantaFe court noted how the excess policies before it contained “comparable language
to that interpreted *865  in” Montrose and, pursuant thereto, “in the absence of explicit language
to the contrary, [the policies] require the excess carriers to assume responsibility for defense and
indemnity once the directly underlying primary policies have been exhausted.” 52 Cal. App. 5th at
28-29, 265 Cal.Rptr.3d 692. It then held “that (absent an explicit policy provision to the contrary)
the insured becomes entitled to the coverage it purchased from the excess carriers once the primary
policies specified in the excess policy have been exhausted.” SantaFe, 52 Cal. App. 5th at 29, 265
Cal.Rptr.3d 692.


¶47 The reasoning underlying the decisions in Montrose and SantaFe and the application of vertical
exhaustion to continuous environmental or asbestos damage claims in those cases is sound and
persuasive. 16  Additionally, Montrose’s conclusions about the parties’ reasonable expectations
(e.g., once an underlying policy is exhausted, excess coverage will apply without the need to
commence various declaratory actions concerning policies purchased before and after the policy
at issue) supports the application of vertical exhaustion herein. 17


16 In Cadet Manufacturing Co. v. American Insurance Co., 391 F. Supp. 2d 884 (W.D. Wash.
2005), United States District Judge Franklin Burgess, applying Washington law, declined to
rule that horizontal exhaustion applied under either Washington law or an excess insurance
policy issued by Granite State that was identical in all material respects to the policy here
at issue.


The Court is also unpersuaded by Granite State's proposal that the Court should require
horizontal exhaustion of all primary insurers because to do so flies in the face of the terms
of Granite State's own policies and Washington's law of joint and several liability among
insurers of a continuous loss.


Cadet Mfg. Co., 391 F. Supp. 2d at 892.


17 We note that, at the time it ruled that horizontal exhaustion applied to the disputes herein,
the trial court did not have the benefit of the Montrose and SantaFe decisions.


¶48 Having so determined, we must nevertheless now review the language of Granite State's
policies, which all contain identical terms and conditions, to determine if they clearly mandate
something other than the application of vertical exhaustion.
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*866  C


¶49 A review of Granite State's policies reveals no explicit terms that require Gull to horizontally
exhaust all of its underlying primary insurance as a condition of triggering excess coverage
obligations. We begin with **1196  Granite State's “limit of liability” provision, which states:


II. LIMIT OF LIABILITY. The Company shall only be liable for the ultimate net loss, the excess
of either:


(a) The limits of the underlying insurances as set out in the schedule in respect of each occurrence
covered by said underlying insurances, or


(b) the amount as set out in the declarations as the self-insured retention in respect of each
occurrence not covered by said underlying insurances,


(hereinafter called the “Underlying Limits”):


and then only up to a further sum as stated in item 3(a) of the Declarations in all in respect of
each occurrence, subject to a limit as stated in item 3(b) of the Declarations in the aggregate for
each annual period during the currency of this Policy, separately in respect of Products Liability
and in respect of Personal Injury (fatal or non-fatal) by Occupational Disease sustained by any
employees of the Assured.


In the event of reduction or exhaustion of the aggregate limits of liability under said underlying
insurances by reason of losses paid thereunder, this policy shall


(1) In the event of reduction pay the excess of the reduced underlying limit


(2) In the event of exhaustion continue in force as underlying insurance, subject to all the terms
and conditions of this policy.


¶50 The schedule of Underlying Limits sets forth the insurances directly under a given Granite
State policy. For instance, the schedule for the October 1981 to October 1982 policy period
identifies multiple TIG primary “policies” (i.e., CGL, Auto Liability, Employers Liability, and
Miscellaneous Liability) that provide “coverages” for one or more types of *867  liability (i.e.,
Bodily Injury Liability, Property Damage Liability, and Non-Owned Aircraft Liability), which
have their own “limits” (i.e., $100,000, $500,000, and $5,000,000). This schedule does not identify
any primary insurance policies purchased before 1981 or after 1982. 18
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18 Similarly, the schedules underlying Granite State's two other policies do not identify any
primary insurances purchased or applicable outside of those respective policy periods.


¶51 Next, we review the “other insurance” condition in Granite State's policies, which reads:


L. OTHER INSURANCE. If other valid and collectible insurance with any other
insurer is available to the Assured covering a loss also covered by this policy,
other than insurance that is in excess of the insurance afforded by this policy,
the Insurance afforded by this policy shall be excess of and shall not contribute
with such other insurance. Nothing herein shall be construed to make this policy
subject to the terms, conditions and limitations of other insurance.


This provision does not expressly identify any other specific primary insurance that Gull must
exhaust in order to trigger Granite State's excess coverage.


¶52 Lastly, we look to the policies’ definition of “ultimate net loss,” which states:


6. ULTIMATE NET LOSS. The term “Ultimate Net Loss” shall mean the total sum which
the Assured, or any company as his insurer, or both, become obligated to pay by reason of
personal injury, property damage or advertising liability claims, either through adjudication or
compromise, and shall also include hospital, medical and funeral charges, and all sums paid
as salaries, wages, compensations, fees, charges and law costs, premiums on attachment or
appeal bonds; interest, expenses for doctors, lawyers, nurses, investigators and other persons,
and for litigation, settlement, adjustment and investigation of claims and suits which are paid as
a consequence of any occurrence covered hereunder, excluding only the salaries of the Assured's
or of any underlying insurer's permanent exployees [sic].


*868  The Company shall not be liable for expenses as aforesaid when such expenses are
included in other valid and collectible insurance.


¶53 In sum, this clause simply says Granite State will not pay for expenses included in other “valid
and collectible” insurance. But when looking at the policies as a whole, as we **1197  must do,
the only valid and collectible insurances we see are those set forth in the schedules attached to each
Granite State policy. This provision does not suggest that horizontal exhaustion is required herein.


¶54 We conclude that no provision in Granite State's policies expressly requires horizontal
exhaustion of primary policies issued over a variety of policy periods.
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¶55 Additionally, because a reasonable person would read Granite State's policies to mean that
Gull may access excess coverage upon exhausting the schedule of underlying primary coverage
during the same policy period, we conclude that the rule of vertical exhaustion applies to this
case. Both the policy language and the principles explained in Montrose and SantaFe lead to this
conclusion. 19


19 An evil inherent in application of horizontal exhaustion through a long series of primary
policy periods was noted by the California appellate court. Where there is a continuing
loss, multiple primary level policies with different coverage levels, and numerous excess
policies with different coverages, if “horizontal exhaustion of all primary insurance were
required to trigger the coverage, the level of liability at which the excess coverage would
attach would be unascertainable. ... The difference between premiums paid for excess and
for primary policies does not justify an interpretation that renders the point of attachment so
unpredictable and unascertainable when the policy is issued.” SantaFe, 52 Cal. App. 5th at
29, 265 Cal.Rptr.3d 692 (emphasis added).


D


¶56 In this case, the trial court arrived at an attachment point of $1,600,000 for the West Meeker
site at the conclusion of the bellwether trial. 20  In so doing, it erred. For *869  reasons we explain
in the following sections, the trial court would have correctly arrived at a $600,000 attachment
point. 21


20 While the parties hotly dispute the attachment point result reached by the trial court, neither
party claims error in the court's decision to identify an attachment point or to the necessity
for so doing.


21 Our analysis of the attachment point is conducted in accordance with the observations set
forth in note 8, supra.


V


[12] ¶57 The parties do not dispute that TIG exhausted its $100,000 CGL policy limits. Given
this, we are tasked with determining whether Granite State's excess coverage attaches as to all
sites even though TIG's Auto Liability coverage was not exhausted as to all sites. The trial court
ruled that it did not and we agree.
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¶58 Gull claims that Granite State's excess coverage “attaches on a first-dollar basis above”
TIG's exhausted CGL coverage. This is so, Gull argues, because its coverages for CGL and Auto
Liability do not overlap and are capable of triggering coverage based on different “occurrences,”
or “accidents” (depending on the policy implicated). See Queen City Farms, Inc. v. Cent. Nat'l Ins.
Co. of Omaha, 64 Wash. App. 838, 866 n.18, 827 P.2d 1024 (1992) (noting auto liability insurance
is in a separate category from comprehensive general liability insurance), aff'd, 126 Wn.2d 50,
882 P.2d 703, 891 P.2d 718 (1994).


¶59 Relying on Aetna Insurance Co. of Hartford v. Kent, 85 Wash.2d 942, 540 P.2d 1383 (1975),
Gull contends its primary CGL and Auto Liability policies are mutually exclusive. The Aetna case
concerned two policies of insurance, one for automobile liability and the other for contractor's
(general) liability, written by the same insurance carrier. 85 Wash.2d at 943-44, 540 P.2d 1383. The
automobile policy covered liability “arising out of the ownership, maintenance or use, including
loading and unloading, of any automobile,” while the contractor's policy expressly did not cover
liability “arising out of the ownership, maintenance, operation, use, loading or unloading of ...
any automobile.” *870  Aetna, 85 Wash.2d at 946, 540 P.2d 1383 (italicization omitted). An
accident occurred when a rock fell out of the contractor's truck due to improper loading. The insurer
admitted coverage on the automobile liability policy but denied coverage under the contractor's
policy, “claiming that to construe that policy as imposing coverage would constitute duplicate
coverage never intended either by [the insurer] or by the insured.” Aetna, 85 Wash.2d at 944-45,
540 P.2d 1383.


¶60 Our Supreme Court agreed with the insurer's contention, holding that in view of the “virtually
identical language” of each of the two policies, “the language evidences an intention that the
automobile policy provide **1198  liability coverage of a kind the contractor's policy excludes.”
Aetna, 85 Wash.2d at 947, 540 P.2d 1383.


¶61 As Gull correctly notes, its TIG Auto Liability policies provide coverage for “bodily injury
or property damage to which this insurance applies, caused by an accident and resulting from the
ownership, maintenance or use of a covered auto.” But Gull's TIG CGL policies expressly exclude
from coverage:


(g) to bodily injury or property damage arising out of the ownership, maintenance, operation,
use, loading or unloading of


(1) any automobile or aircraft owned or operated by or rented or loaned to any insured, or


(2) any other automobile or aircraft operated by any person in the course of his employment
by any insured.
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¶62 Therefore, Gull concludes that a petroleum release from its driver's action in filling an
underground storage tank from a tanker truck constitutes an “accident” triggering the Auto
Liability policies, but a release from a leaking underground storage tank constitutes an occurrence
triggering the CGL policies. 22  In essence, Gull argues that the *871  two policies insure against
different risks, that property damage in the form of pollution arises from both risks, that its primary
coverage for property damage from the risk of leakage from tanks and pipes is exhausted, and that,
therefore, Granite State's excess coverage as to that risk must be triggered.


22 Gull also claims that the differing premiums it paid TIG ($9,864 CGL and $20,640 Auto
Liability for 1982-83) for the coverages it received ($100,000 CGL and $500,000 Auto
Liability) further demonstrate that the two coverages are mutually exclusive.


A


¶63 Against this backdrop, Gull avers that the trial court mistakenly applied Granite State's “other
insurance” provision to require exhaustion of TIG's Auto Liability coverage within a particular
policy period. Gull asserts that the “other insurance” provision applies only when the coverage
is concurrent and supports this assertion by citation to Devington Condominium Association v.
Steadfast Insurance Co., No. C06-1213 MJP, 2007 WL 869954 (W.D. Wash. Mar. 20, 2007), a
Western District of Washington federal court case in which a developer sued its contractor for
defective construction.


¶64 In Devington, a contractor had three general liability insurers: the first issued a policy covering
October 1998 to March 2000, the second provided coverage for the period of March 2000 to June
2001, and the third issued coverage from August 2001 to August 2003. 2007 WL 869954 at *1.
One of the insurers moved for summary judgment and requested a ruling that the “other insurance”
clause in its policy exempted it from coverage. Devington, 2007 WL 869954 at *1-2. The motion
was denied.


¶65 In reaching this decision, after discussing relevant authorities, District Judge Marsha Pechman
explained that some legal commentators have noted that


“other insurance” clauses only apply in the context of concurrent policies because “while
successive policies might insure *872  the same type of risk, they do not insure the same risk”
and because applying “other insurance” clauses to successive policies might make insurers
liable for damages occurring outside their policy periods. DOUGLAS R. RICHMOND, ISSUES
AND PROBLEMS IN “OTHER INSURANCE,” MULTIPLE INSURANCE, AND SELF-
INSURANCE, 22 PEPP. L. REV. 1373, 1376-77 (1995); see also 22 ERIC MILLS HOLMES,
HOLMES’ APPLEMAN ON INSURANCE 2D § 140.1[A] (1998) (“ ‘Other insurance’ refers
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to the existence of other insurers that insure the same risk, for the same benefit of the same
entity, during the same period of time.”); 3 LAW AND PRAC. OF INS. COVERAGE LITIG.
§ 38.2 (West 2006) (“To be deemed ‘other insurance,’ two or more policies must insure the
same risk and the same interest over the same period of time.”); 1 INSURANCE CLAIMS
AND DISPUTES § 6.47 (West 2006) (noting that “other insurance” clauses should not apply
to successive policies).


Devington, 2007 WL 869954 at *3. Judge Pechman then recognized that “other insurance”
refers to other insurers that insure (1) the same risk (2) for the same entity (3) during the same
period. **1199  Devington, 2007 WL 869954 at *3-4 (concluding “that ‘other insurance’ clauses
do not apply where the at-issue policies provided consecutive rather than concurrent insurance
coverage”).


¶66 In reply, Granite State argues, and the trial court herein agreed, that Gull must exhaust the
primary coverages for CGL and Auto Liability because Gull claimed that indivisible property
damage was caused by its general and automobile operations, and, accordingly, claimed that both
Gull and its insurers were jointly and severally liable for all remediation costs. For this reason,
Granite State contends, Gull's primary CGL and Auto Liability policies covered the same risk.


¶67 The flaw in Granite State's position is that it conflates “risk” with the type of loss or damage
that resulted. However, the terms “risk” and “loss” are not the same.


¶68 “The ‘risk’ covered by [a] policy is, in general, the category of loss the insurer agreed to
provide cover *873  under the terms of the policy.” 7 LEE R. RUSS & THOMAS F. SAGALLA,
COUCH ON INSURANCE 3D § 101:3 (2006). “Coverage for a particular activity ordinarily
includes those risks inherent in that activity unless the risk is specifically excluded.” 7 RUSS
& SAGALLA, supra, § 101:6 (emphasis added). Hence, the definition of “loss,” which is
“[a]n undesirable outcome of a risk.” BLACK'S LAW DICTIONARY 1132 (11th ed. 2019). A
comparison of the two terms supports the notion that “loss” is the product of a risk; it is not itself a
risk. 23  The term “risk,” unless otherwise defined, cannot be read to mean the loss that is generally
at issue. We understand risk to mean the activities or events that give rise to a loss.


23 Our discussion of “loss” herein is with regard to the issue presented and should not be read
more broadly than that.


¶69 Applying that definition here, we view the “loss” at issue to be gasoline contamination and
the “risk” giving rise to that loss as customer spills, employee delivery spills, and underground
storage tank leaks. Because tank leakage was a risk insured under TIG's CGL policy and delivery
spills were risks insured under its Auto Liability policy, those policies cannot be read to cover
the same risk. In any event, the risks those policies insured against are not the loss that ultimately
resulted (e.g., contamination).
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¶70 At first blush, then, Gull appears to have a sound argument. Because the two underlying
primary policies are triggered by different occurrences and insure against different risks, it seems to
follow that the excess coverage should attach upon the exhaustion of either one, but not necessarily
both, of the primary policies. And, if it was true that we look to the language of the underlying
policies to answer this question, Gull would prevail.


B


¶71 However, we do not look to the language of the underlying policies to answer this question.
Instead, when seeking to determine the obligations imposed by an excess *874  insurance policy,
we first look to the language of the excess policy itself. And a review of the pertinent portions of
the excess policies herein provides needed clarity.


¶72 Granite State agreed to insure Gull, but limited the amount of coverage available, as follows:
for all sums which Gull “shall be obligated to pay by reason of the liability (a) imposed upon the
Assured by law ... for damages, direct or consequential, and expenses ... on account of: (ii) Property
Damage ... caused by or arising out of each occurrence happening anywhere in the world.” But
Granite State limited the amount of insurance coverage available to Gull as follows:


I. COVERAGE. The Company hereby agrees, according to the terms and conditions but subject
to the limitations hereinafter mentioned, to indemnify the Assured for all sums which the Assured
shall be obligated to pay by reason of the liability


(a) imposed upon the Assured by law ...


...


for damages, direct or consequential, and expenses, all as more fully defined by the term
“ultimate net loss” on account of:


...


(ii) Property Damage,


...


**1200  caused by or arising out of each occurrence happening anywhere in the world.


II. LIMIT OF LIABILITY. The Company shall only be liable for the ultimate net loss, the excess
of ...
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(a) The limits of the underlying insurances as set out in the schedule in respect of each occurrence
covered by said underlying insurances, ...


...


and then only up to a further sum as stated in item 3(a) of the Declarations in all in respect of
each occurrence, subject to a limit as stated in item 3(b) of the Declarations in the aggregate for
each annual period during the currency of this Policy ....


*875  ...


5. OCCURRENCE. The term “Occurrence” wherever used herein shall mean an accident, or a
happening, or event, or a continuous or repeated exposure to conditions which unexpectedly
and unintentionally results in personal injury, property damage or advertising liability during
the policy period. All such exposure to substantially the same general conditions existing at or
emanating from one premises location shall be deemed one occurrence.


(Emphasis added.)


¶73 Granite State's “limit of liability” provision is a statement of limitation. The policies plainly
state that Granite State will be liable for “each occurrence covered by said underlying insurances.”
And then it sets forth the definition of occurrence that controls the excess policy.


¶74 Thus, an “occurrence” includes “a continuous or repeated exposure to conditions” which
results in property damage to the property of another. However, all such exposure to conditions
“existing at or emanating from one premises location shall be deemed one occurrence.” Thus, the
excess policy itself defines as one occurrence that which is two different risks where referenced in
the underlying policies. Because the limits of the underlying policies that covered this occurrence
have not been both exhausted as to all sites, Granite State's excess obligation is not triggered.


¶75 Gull's argument thus fails.


VI


¶76 Applying the principles discussed and conclusions reached to this point, the correct attachment
point is $600,000. Because TIG's $100,000 CGL limits and $500,000 Auto Liability limits are
the only underlying insurances implicated in this dispute, their combined limits of $600,000 is the
amount at which Granite State's obligations commence. 24
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24 Again, see note 8, supra.


*876  ¶77 The trial court found that Gull had incurred and paid $325,818, as of November 2015,
in remediation costs at the West Meeker site. It also found that Gull would incur additional costs,
explaining:


Additional MTCA-required costs will be incurred at West Meeker in the future.
[Washington's Department of] Ecology has not issued a “No Further Action”
letter at West Meeker, and obtaining this documentation will itself require further
expenditure. Additional remedial work remains to be done at the West Meeker
[site] in order to achieve MTCA compliance.


¶78 Therefore, on remand the trial court must determine whether Gull's remediation costs incurred
at the West Meeker site have reached the attachment point, thereby triggering Granite State's excess
policy obligations.


VII


[13] ¶79 The next question to be addressed is whether the trial court correctly ruled that Granite
State has no duty to defend Gull in the lawsuits brought against Gull by third parties arising out
of property damage (pollution) caused to the property of those third parties, by Gull's actions, at
Station 269 and Station 272. Our short answer is that these rulings will need to be revisited by
the trial court on remand.


¶80 We have previously noted that the trial court correctly ruled that Gull had not shown that TIG's
Auto Liability policy had been **1201  exhausted as to all sites referenced in the declaratory
judgment complaint. Based on both this ruling and its application of horizontal exhaustion, the trial
court subsequently ruled that this meant that Granite State's duty to defend had not been triggered
at any site—and thus Granite State had no duty to defend *877  Gull in the litigation arising out
of accidents at Station 269 or 272. 25


25 In so ruling, it correctly rejected Gull's contention that it does not matter whether the TIG
Auto Liability policy is exhausted, so long as the TIG CGL policy is exhausted (which all
parties agree is the case).


¶81 To determine whether this ruling is necessarily correct, we must answer this question: Is it
possible for Gull to establish that TIG's Auto Liability policy was exhausted as to a particular site
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in a particular policy period even though it could not establish that the same policy was exhausted
as to all sites in all policy periods? The answer is yes.


¶82 As previously discussed, Granite State's policy is triggered by exhaustion of the TIG CGL
policy ($100,000) and payment of $500,000 by TIG (the limits of its Auto Liability policy). This
results in an attachment point (applying vertical exhaustion) of $600,000 in any policy period.
Once that attachment point is reached, Granite State's duties are clear.


¶83 It remains undisputed that TIG paid Gull $6,400,000 in exchange for a release of all claims
against it. Can the receipt of this $6,400,000 benefit Gull in its dispute with Granite State regarding
Gull's assertions that Granite State has a duty to defend it in—for instance—the Station 269
litigation? We believe it can.


¶84 To begin, it is clear that TIG's payment was made as a result of Gull having incurred legal
liability as the result of property damage to the property of others arising out of an “accident” (in
the language of the TIG Auto Liability policy) or “occurrence” (in the language of the Granite State
excess policy) at (at least) some of the sites referenced in Gull's lawsuit against TIG (this lawsuit).


¶85 Granite State appears to argue that—for any of the $6,400,000 paid by TIG to be applied to
exhaust TIG's obligation at Station 269—Gull must be able to prove that it specifically contracted
with TIG to so provide, or, put *878  differently, that TIG's state of mind was that it was so doing.
Not so. Expansive settlements are often the product of opposing parties agreeing on a settlement
amount without agreeing as to the particular “value” of each component part of the various claims
settled.


¶86 Here it is clear that the $6,400,000 payment meets most of the basics of the bargain Granite
State struck when it sold the excess policy to Gull. There was a payment from the underlying
insurances (the exhausted CGL insurance and the Auto Liability policy) in at least the amount
of their respective policy limits (per site, in a policy period). The payments were the result of a
legal liability incurred by Gull. That legal liability arose from an occurrence (as defined in Granite
State's policy) during the policy period. Thus, if Gull can establish that at least $500,000 of the
$6,400,000 was attributable to property damage arising from activity at Station 269, Granite State's
policy obligations will be triggered because the situation will be that which it bargained for in
its policy.


¶87 So, can Gull do so? We first address the significance of the mental state of TIG in making the
payment to Gull. In this regard, Granite State has no enforceable interest in being treated well by
either the underlying insurer or its insured. As was noted by United States District Judge Richard
Jones in a similar dispute:
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Chartis [the excess insurer] complains that the settlement was the product of
collusion for the purpose of triggering its duty to defend. There is no question
that [the settling parties] colluded for this purpose .... But there is nothing
presumptively improper about collusion for the purpose of obtaining insurance
coverage.


Chartis Specialty Ins. Co. v. Queen Anne HS, LLC, 867 F. Supp. 2d 1111, 1122 (W.D. Wash. 2012)
(applying Washington law).


¶88 Thus, had TIG been of a mindset to collude with Gull in order to trigger Granite State's excess
policy obligations, *879  Washington law would not stand in the way. And if the underlying insurer
can act with such a collusive attitude toward excess coverage, it **1202  stands to reason that
coverage can result even when the underlying insurer is of an agnostic mindset toward the question.


¶89 This makes sense. It is not the settling parties’ subjective goals that control the excess insurer's
obligation. Instead, it is the language of the excess policy.


[T]he document that governs an excess insurer's duty is the excess policy itself.
Weyerhaeuser, [142 Wn.2d at 690, 15 P.3d 115]. But excess insurance provides
no greater license to deny a defense to an insured. An excess insurer must defend
if an insured engages in conduct that conceivably triggers the defense obligation
described in the excess policy.


Chartis, 867 F. Supp. 2d at 1121.


¶90 Had this dispute arisen solely as the result of the Station 269 plaintiff filing its complaint
against Gull and Gull tendering defense to Granite State, no one would dispute that, had TIG paid
both the $100,000 CGL limits and the $500,000 Auto Liability limits, Granite State would have
a duty to defend. This would be true even if Gull did not immediately turn over the $600,000 to
the plaintiff while the litigation remained ongoing. After all, by purchasing excess insurance from
Granite State, Gull did not enter into a suicide pact. It need not fund its opponent's litigation efforts
as a condition of receiving the benefits of its Granite State policy.


¶91 What does this all mean? On remand, if Gull can establish that it has allocated, dedicated,
encumbered, and reserved $500,000 of the $6,400,000 paid by TIG to the Station 269 claim, it
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can put Granite State in the same position—with regard to Station 269—that it would be in had
the Station 269 lawsuit been the only factor in this case. By ensuring that Granite State is in that
position, the *880  attachment point is met and Granite State's duties are clear. 26


26 The attachment point being $600,000, that point is reached by combining the $100,000 CGL
limit (that all parties agree has been exhausted) with $500,000 of Auto Liability payment
from TIG.


¶92 At that point, the only remaining question is does the Station 269 plaintiff's complaint
conceivably allege damages in excess of $600,000? If so, Granite State's policy obligations are
triggered. Hayden v. Mut. of Enumclaw Ins. Co., 141 Wash.2d 55, 64, 1 P.3d 1167 (2000) (a duty
to defend “exists merely if the complaint contains any factual allegations which could render the
insurer liable to the insured under the policy” (citing Holland Am. Ins. Co. v. Nat'l Indem. Co., 75
Wash.2d 909, 912-13, 454 P.2d 383 (1969))); Chartis, 867 F. Supp. 2d at 1121.


¶93 What we have just discussed also holds true for the lawsuit arising out of activity at Station
272. On remand, the trial court must revisit its analysis of these issues. 27


27 The trial court's reengagement with its rulings will not be constrained by CR 59 or any other
state or local procedural rule. Our purpose in accepting discretionary review of this case is to
assist the trial court. It should pay no heed to claims that any unreviewed rulings remain as the
“law of the case” or any other such claim. All of the trial court's rulings remain interlocutory,
and thus subject to change. The trial court has free rein to alter any ruling it has heretofore
made as a result of the issuance of this opinion.


¶94 We granted review of the duty to defend question as to litigation only at Stations 269 and 272.
Thus, we do not address any other site. 28 , 29


28 Having said this, it stands to reason that Gull cannot allocate $500,000 of the TIG settlement
amount to more than 12 sites. Having done so will leave only $400,000 remaining.


29 The statement in note 28 is made in accordance with note 8.


VIII


A


[14] ¶95 The next question is whether the trial court correctly ruled that, for the insurer to have
liability in this *881  MTCA-property-damage-to-third-parties lawsuit, the insured (Gull) was
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required to prove that property damage to the property of a third party took place during a Granite
State policy period, and that such damage exceeded the MTCA mandatory cleanup level during
the same policy period. In so ruling, the trial court followed a decision of our court which, in our
view, is inconsistent with the language of pertinent Supreme Court decisions. Thus, we conclude
that the trial court did not properly apply the law in this respect.


**1203  ¶96 Before venturing into the case law, it is prudent to set forth the various scenarios
that can arise in a continuous loss, liability only for damage to the property of others, pollution
remediation, insurance dispute such as this. To illustrate, this case involves allegations of
environmental property damage arising from three causes: (1) leaking underground gasoline tanks
and pipes, (2) customers spilling gasoline when filling their tanks, and (3) employees spilling
gasoline when refueling underground storage tanks.


¶97 Such spills or leakage can and did manifest itself in different degrees at different sites.
Moreover, the causes of action that arise from damage to the property of third parties can be
both statutory (i.e., MTCA) and common law (trespass, nuisance, or negligence). Indeed, MTCA
specifically provides that it does not abrogate, supplant, or in any way alter common law claims:


Nothing in [the MTCA] affects or modifies in any way any person's right to
seek or obtain relief under other statutes or under common law, including but
not limited to damages for injury or loss resulting from a release or threatened
release of a hazardous substance.


Former RCW 70.105D.040(7) (2013).


¶98 What constitutes damage to the property of another? In this situation, it means either damage
to the real property owned by a third party or damage to groundwater. *882  “[G]roundwater
belong[s] to the State of Washington, a third party, under RCW 90.44.040 and article XXI, section
1 of our constitution.” Olds-Olympic, Inc. v. Commercial Union Ins. Co., 129 Wash.2d 464, 476,
918 P.2d 923 (1996) (footnote omitted). 30


30 RCW 90.44.040 states in pertinent part that “all natural groundwaters of the state ... are
hereby declared to be public groundwaters and to belong to the public.” WASH. CONST.
art. XXI, § 1 provides: “The use of the waters of this state for irrigation, mining and
manufacturing purposes shall be deemed a public use.”


¶99 Thus, spilled or leaking gasoline can manifest itself (or not) in several ways:
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¶100 1. It may cause no damage to the insured's property or to the property of others;


¶101 2. It may cause damage to the insured's property but no damage to the property of others;


¶102 3. It may cause damage to the insured's property but no damage to the property of others
in the policy period;


¶103 4. It may cause damage to the insured's property and cause slight damage (below MTCA
mandatory cleanup levels) to the property of others during the policy period, with no evidence that
the damage to third party property eventually met MTCA levels;


¶104 5. It may cause damage to the insured's property and slight damage to third party property
(below MTCA levels) during the policy period, with evidence that the damage to the property of
others did eventually meet MTCA levels; or


¶105 6. It may cause damage to the insured's property and damage to the property of others meeting
MTCA levels during the policy period.


¶106 In the first scenario, there is no property damage and, thus, the insurer has no obligation to
indemnify.


¶107 In the second scenario, there is no damage to the property of another and, thus, pursuant to
the policy's *883  owned property exclusion, the insurer incurs no obligation to indemnify. 31


31 Granite State's owned property exclusion clause states:
It is hereby understood and agreed that except to the extent that coverage is available to the
assured in the underlying insurances as set out in the attached schedule (Form P433), this
policy shall not apply to any liability for injury to or destruction of any property (including
the loss of use thereof) leased by, rented to, used by or in the care, custody or control of
the assured, their agents or sub-contractors, or to any property as to which the assured,
their agents or sub-contractors are for any purpose exercising physical control.


(Capitalization omitted.)


¶108 In the third example, there is no “occurrence,” as defined by the Granite State policy, because
there is no third party property damage during the policy period. Thus, the insurer has no obligation
to indemnify.


¶109 In the fourth example, there is third party property damage during the policy period. **1204
Thus, there is an “occurrence,” as defined in the Granite State policy. The insured could be liable
in common law tort to the third party. The insurer would have an obligation to indemnify for
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that liability. But the owner would not yet have MTCA liability. Thus, the insurer would have no
MTCA indemnification obligation. 32


32 A question of fact could be presented as to whether, pursuant to the evidence adduced, it
was more likely than not that MTCA levels would ultimately be reached. This could impact
the court's declaration of rights in a UDJA (Uniform Declaratory Judgments Act, chapter
7.24 RCW) action.


¶110 In the fifth example, there is third party property damage during the policy period and the
damage ultimately reached MTCA levels. There is an “occurrence.” The insured is liable for the
continuing tort/continuing loss under MTCA. The insurer is obligated to indemnify.


¶111 In the sixth example, there is third party property damage reaching MTCA levels in the policy
period. There is an “occurrence.” The insured is liable under MTCA and the insurer is obligated
to indemnify.


¶112 The superior court adopted and applied a view of the law that resulted in Granite State being
responsible to Gull only in circumstances fitting the sixth example. We *884  disagree, reverse
the trial court's decision, and instruct the trial court to revisit all rulings made in reliance on that
view of the law.


¶113 In the remainder of this section of our opinion, we explain our reasons for so ruling.


B


¶114 Again, we begin by examining the excess policy's language. Granite State promised to
indemnify Gull for all sums Gull becomes legally obligated to pay, up to the policy limits, due to
third party property damage caused by an “occurrence” as defined in the policy:


I. COVERAGE. The Company hereby agrees, according to the terms and conditions but subject
to the limitations hereinafter mentioned, to indemnify the Assured for all sums which the Assured
shall be obligated to pay by reason of the liability


(a) imposed upon the Assured by law ...


...


for damages, direct or consequential, and expenses, all as more fully defined by the term
“ultimate net loss” on account of:
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...


(ii) Property Damage,


...


caused by or arising out of each occurrence happening anywhere in the world.


...


3. PROPERTY DAMAGE. The term “Property Damage” wherever used shall mean (1) physical
injury to or destruction of tangible property, which occurs during the policy period, including
loss of use thereof at any time resulting therefrom; or (2) loss of use of tangible property, which
has not been physically injured or destroyed provided such loss of use is caused by an occurrence
during the policy period.


*885  ¶115 The policy does not indicate a specific amount of property damage that Gull needs
to establish before it can access Granite State's excess coverage. Nor does the policy define
“damages.” But our Supreme Court has “explained the term ‘damages’ in an insuring agreement
refers to the cost of compensating a claimant for damage done to the property,” while the term
“ ‘[d]amage’ means the actual loss, injury, or deterioration of the property itself.” Overton, 145
Wash.2d at 428, 38 P.3d 322 (citing Boeing Co. v. Aetna Cas. & Sur. Co., 113 Wash.2d 869, 877,
784 P.2d 507 (1990); Am. Stevedores v. Porello, 330 U.S. 446, 450 n.6, 67 S. Ct. 847, 91 L. Ed.
1011 (1947)).


¶116 As to the controlling statute itself, MTCA imposes liability on the “owner or operator of the
facility” 33  or “[a]ny person **1205  who owned or operated the facility at the time of disposal or
release of the hazardous substances,” but does not impose that liability directly on their insurers.
Former RCW 70.105D.040(1) (2013). Each party liable under MTCA “is strictly liable, jointly
and severally, for all remedial action costs and for all natural resource damages resulting from the
releases or threatened releases of hazardous substances.” Former RCW 70.105D.040(2) (2013).
Thus, each liable party is severally liable and jointly liable for remediating environmental property
damage. This is so, regardless of whether the liable party contributed the first drop of pollutant,
the last drop of pollutant, or the drop that caused the pollution to reach MTCA cleanup levels.


33 An “owner or operator” is “[a]ny person with any ownership interest in the facility or
who exercises any control over the facility.” Former RCW 70.105D.020(22)(a) (2013). A
“facility” includes any “building,” “equipment,” “pipe or pipeline,” “storage container,” or
“any site or area where a hazardous substance, other than a consumer product in consumer
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use, has been deposited, stored, disposed of, or placed, or otherwise come to be located.”
Former RCW 70.105D.020(8) (2013).


¶117 There is no dispute that Gull is legally obligated to clean up the property damage at its
current and former contaminated sites. And, to the extent that any of the property damage for
which Gull is jointly and severally *886  liable resulted from an “occurrence” during Granite
State's policy periods, Gull is entitled to coverage. “[A]ll insurers on the risk during the time of
ongoing damage have a joint and several obligation to provide full coverage for all damages.” B&L
Trucking, 134 Wash.2d at 424, 951 P.2d 250. This is so because “the nature of liability imposed
under environmental cleanup acts requires coverage—notwithstanding the extent of the insured's
fault—as such statutes ‘impose liability, often without fault, on polluters in order to safeguard
society in general.’ ” Weyerhaeuser, 142 Wash.2d at 681, 15 P.3d 115 (quoting Weyerhaeuser Co.
v. Aetna Cas. & Sur. Co., 123 Wash.2d 891, 909, 874 P.2d 142 (1994)).


¶118 At the time Granite State's policies were issued, of course, MTCA had not yet been enacted.
So Gull could not have been found liable in 1982 or 1983 for MTCA damages.


¶119 However, Granite State's policy insured Gull against common law property damage claims
during the policy period, such as trespass, nuisance, or negligence actions. See, e.g., Tiegs v. Boise
Cascade Corp., 83 Wash. App. 411, 413, 922 P.2d 115 (1996) (pollution of groundwater, which was
prohibited by statutes, gave rise to a nuisance action); Tiegs v. Watts, 135 Wash.2d 1, 4, 954 P.2d
877 (1998) (lead opinion by Smith, J.) (affirming verdict finding former landowners “liable for
breach of a farm lease and for creating a nuisance by contaminating well water used for commercial
farming”).


¶120 Indeed, Gull's complaint for declaratory relief does not seek a declaration of coverage based
solely on MTCA liability. To the contrary, it alleges more generally that “[c]ompensable and
covered damage to property at each of the [s]ites, in the form of environmental contamination to
the soil and groundwater, occurred during the periods of the [p]olicies.”


¶121 Hence, from our reading of Granite State's policies and of Gull's complaint, we see no
requirement that Gull establish a certain amount or level of “property damage” before coverage is
implicated. Instead, any amount of third *887  party property damage, no matter how small, that is
the result of an “occurrence” during the policy period is sufficient to trigger coverage. See Boeing,
113 Wash.2d at 886, 784 P.2d 507 (“The occurrence of the hazardous wastes leaking into the ground
contaminating the groundwater, aquifer and adjoining property constituted ‘property damage’ and
thus triggered the ‘damages’ provision of the policies.”); B&L Trucking, 134 Wash.2d at 425, 951
P.2d 250 (when damage, even if minute, occurs during a policy period that policy is triggered). It is
the “occurrence” that is tied to the policy period—not the determination of the extent of damages
owed or even the theory of legal liability employed by the third party claimant.
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C


¶122 Granite State argues to the contrary, justifiably asserting that a jury instruction referenced in
PSE, 134 Wash. App. at 253, 138 P.3d 1068, correctly states the law as to when property damage
is compensable under MTCA. The trial court agreed and applied the wording of that instruction
as the law of this case. However, for a variety of reasons that we now discuss, the instruction at
issue in PSE did not correctly state the law.


¶123 The PSE opinion concerned a multi-year environmental insurance coverage action filed by
Puget Sound Energy (PSE) **1206  against multiple insurance companies to recover cleanup costs
at three sites. 134 Wash. App. at 232, 138 P.3d 1068. Given the complexity of the issues therein,
the litigation was split into three phases. Phase II asked a jury to determine: “(1) Whether or not
there is coverage under any policies at issue as to each site; and (2) If any coverage is found under
any policies, the trier of fact will determine the amount of damages plaintiff is entitled to recover
as to each site.” PSE, 134 Wash. App. at 232-33, 138 P.3d 1068. At the conclusion of Phase II,


the jury returned special verdicts with regard to the three sites. With regard
to the Buckley Headworks and Shuffleton Steam *888  Plant sites, the jury
found that groundwater property damage did not occur at those sites during the
policy periods in question. Thus, [the insurer] was not liable to cover Puget's
remediation costs for those sites. However, the jury found that groundwater
property damage occurred at the Grady Way site during the policy periods in
question.


PSE, 134 Wash. App. at 235-36, 138 P.3d 1068.


¶124 Following later proceedings and the completion of Phase III, the insurer appealed on several
grounds. PSE cross-appealed, claiming that Phase II's jury instruction 13 was erroneous. PSE, 134
Wash. App. at 238, 253, 138 P.3d 1068. Instruction 13 stated:


“In order to establish that it caused compensable property damage to groundwater, Puget Power
must prove by a preponderance of the evidence that it contaminated groundwater, and that during
the policy periods the contamination exceeded the levels mandated for cleanup or remediation
under the Washington State Model Toxics Control Act [(MTCA)].


Puget Power must also prove by a preponderance of the evidence that the claimed costs were
incurred because there was compensable damage to groundwater.”
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PSE, 134 Wash. App. at 253, 138 P.3d 1068 (alteration in original). On appeal, as we explained,
“[f]or strategic reasons, P[SE] raise[d] this issue only with regards to the Buckley Headworks
verdict.” PSE, 134 Wash. App. at 253, 138 P.3d 1068.


¶125 As to the cross-appeal, we deemed jury instruction 13 to be a correct statement of the law
because,


in order for London's policies to have been triggered, there must have been
“compensable damage” or “a covered injury or loss” during the policy periods.
Under the terms of London's insurance policies, compensable damage is damage
that the policyholder is legally obligated to pay. Under the MTCA, a property
owner is legally liable for third party property damage only when contamination
exceeds the limits set forth in the MTCA. For Puget to be legally liable under the
MTCA for groundwater contamination during the policy periods in question, it
must be proven that the alleged contamination exceeded *889  MTCA levels
during those policy periods. If an MTCA exceedance is not proved during the
periods of London's coverage, there is no compensable property damage under
the MTCA during those periods and London's policies are not triggered. Jury
instruction 13 was not erroneous.


PSE, 134 Wash. App. at 253-54, 138 P.3d 1068 (footnotes omitted). But in reaching this conclusion,
we misapplied the rule announced in Villella v. Public Employees Mutual Insurance Co., 106
Wash.2d 806, 725 P.2d 957 (1986), the sole authority upon which the statement was based and the
sole authority cited by us in this section of the opinion.


¶126 Villella involved a claim of continuous loss that, in fact, was not a continuous loss. There, an
insured homeowner purchased a new home in 1979. Villella, 106 Wash.2d at 808, 725 P.2d 957. By
1983, the foundation on one side of the house sank eight inches. The homeowner sought recovery
for damage to the home under insurance policies in effect between 1979 and 1982, arguing that
the builder “had negligently failed to install a proper drainage system, and that this negligence set
in motion a continuous process of soil destabilization which eventually resulted in the inability
of the soil under his house to sustain the foundation or the house itself.” Villella, 106 Wash.2d at
808-09, 725 P.2d 957. This argument was rejected by our Supreme Court, which reasoned that


[t]here was no “continuing process” of damage to the plaintiff's residence. The
**1207  residence itself sustained no damage prior to November 20, 1983.
Consequently there was no damage to the house during the period of October
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25, 1979 to August 26, 1982, when the homeowners policy was in effect. Mr.
Villella could not have filed a claim during the policy period, as the Gruol [ 34 ]


plaintiff could have done, because there was no compensable damage during the
policy period.


Villella, 106 Wash.2d at 811-12, 725 P.2d 957. 35


34 Gruol Constr. Co. v. Ins. Co. of N. Am., 11 Wash. App. 632, 524 P.2d 427 (1974).


35 Immediately before this explanation, the Villella court distinguished Villella's case, both
factually and legally, from that of Gruol. It said: “Gruol involved an undiscovered,
progressively worsening condition of dry rot. The actual damage to the building was initiated
at the time of construction and continued throughout the time that each of the three insurers
provided coverage.” Villella, 106 Wash.2d at 811, 725 P.2d 957. Further, “[t]he damage to the
structure was a continuous process which increased with time,” “the structure was damaged
by dry rot during each policy period,” and “[i]f at any point the dry rot had been discovered,
the insured could have forced the insurer to pay for the damages.” Villella, 106 Wash.2d at
811, 725 P.2d 957. Thus, Gruol involved an “occurrence” happening during the policy period
(property damage). Villella, however, involved no property damage during the policy period
and, hence, no “occurrence.”


*890  ¶127 Then, in its discussion regarding the requirement that property damage occur during
the policy period to trigger coverage, the Supreme Court observed that “when courts are dealing
with property damage situations where damages slowly accumulate, courts have generally applied
the exposure theory. So long as there is tangible damage, even if minute, courts have allowed
coverage from that time.” Villella, 106 Wash.2d at 814, 725 P.2d 957 (quoting Ins. Co. of N.
Am. v. Forty-Eight Insulations, Inc., 633 F.2d 1212, 1222 n.18 (6th Cir. 1980)). The Supreme
Court then held that, to trigger coverage, an insured must have sustained “a covered injury or loss,
however minute, during the effective period of the policy.” Villella, 106 Wash.2d at 814, 725 P.2d
957 (emphasis added). But, in that case, “Villella simply did not sustain a covered loss during the
coverage period of [the] policy.” Villella, 106 Wash.2d at 814, 725 P.2d 957.


¶128 In PSE, however, we misunderstood Villella to mean that a particular level of damage was
required within a policy period. Villella clearly does not support that proposition. This error on
our part is further illustrated by B&L Trucking, in which our Supreme Court clarified its Villella
decision:


We held there was no continuing process of damage to the residence, the policy required that
damage occur during the policy period, and, therefore, the policy did not cover the damage. ...
[W]e noted that ... coverage under the occurrence clause requires the insured to sustain damage
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during the effective period of the policy. Villella, 106 Wn.2d at 814 [725 P.2d 957]. In other
words, when damage occurs during a policy period, that policy is triggered.


*891  ... Hence, in Villella, we accepted that when damage is continuing, all triggered policies
provide full coverage.


B&L Trucking, 134 Wash.2d at 425, 951 P.2d 250; see also Seattle City Light v. Dep't of Transp.,
98 Wash. App. 165, 172, 989 P.2d 1164 (1999) (“no minimum level of ‘hazardous substance’ is
required to trigger MTCA liability”); PacifiCorp Envtl. Remediation Co. v. Dep't of Transp., 162
Wash. App. 627, 658, 259 P.3d 1115 (2011) (explaining that if the evidence shows that a hazardous
substance “had some effect (no matter how small)” on contamination levels, “then DOT [the
Department of Transportation] is liable under the MTCA, provided DOT falls within a definition
of an applicable liability provision”).


¶129 We note that our PSE decision was originally an unpublished opinion, consisting of 44
paragraphs, of which 41 were devoted to other issues. 36  In fact, the three-paragraph discussion
of the MTCA cleanup level therein was dicta. We say this because the record reveals that the trial
court properly instructed the jury in instruction 12, which said:


Property damage is harm or injury to or destruction of property owned by third parties. The
State of Washington owns all groundwater in the state. Property damage includes harm or injury
to groundwater by the presence in the groundwater of **1208  hazardous or toxic substances
as defined in these instructions. You must determine if property damage occurred and if so,
when such property damage first occurred and over what period of time such property damage
continued.


When property damage first occurred and over what period of time property damage continued
can be determined without reference to any specific quantity of property damage. Any damage,
however minute, is sufficient.


(Emphasis added.)


36 In briefing, the parties invited us to examine the record in PSE. We have done so.


*892  ¶130 The PSE jury was also given an interrogatory which asked: “Did groundwater property
damage occur at the Buckley Headworks site during the following policy periods: [listing 23 policy
periods between June 1939 and April 1965].” The jury answered “no.” Given this finding, it is
plain that the jury never considered the question of whether the damage it found was compensable
property damage, as defined in instruction 13. Having found no damage at all, as defined in
instruction 12, the jury did not continue on to the question of whether the property damage was
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compensable. Thus, PSE's cross-appeal should have been summarily rejected on the basis that the
jury never considered instruction 13.


¶131 For the reasons stated above, it was wrong for PSE to suggest that a landowner's insurer
is not responsible for cleanup damages simply because the property damage had not exceeded
MTCA cleanup levels during the policy period. The landowner is liable when damage to third
party property first takes place—at the first drop of contaminant. Later, when the contamination
reaches MTCA levels, the landowner is jointly and severally liable for all remediation costs.


¶132 Because the first drop of contaminant constitutes property damage to the property of another,
there is an “occurrence” during the policy period. This triggers policy coverage. That the scope or
extent of the “damages” for which the landowner is ultimately responsible cannot be determined
within the policy period is of no moment. When there is an “occurrence” within the policy period,
the fact of the landowner's liability is fixed, as is the obligation of the insurer. 37  Only the extent of
the liability remains to be determined. That what began as tort liability only later became MTCA
liability does not alter the insurer's responsibility to indemnify for “all sums” owed.


37 Indeed, MTCA was not enacted until 1989. MTCA liability in 1982 or 1983, when the
insured “occurrences” took place, could not then have been proved. That such a theory of
liability came into being after the policy period does not annul the duties to indemnify or
cover.


*893  ¶133 As was ably expressed:


Insureds are not purchasing “almost comprehensive” coverage. CGL policies 38


are marketed by insurers as comprehensive in their scope and should be strictly
construed when the insurer attempts to subtract from the comprehensive scope
of its undertaking.


Olds-Olympic, 129 Wash.2d at 471, 918 P.2d 923.


38 Granite State's policy is in excess to both TIG's CGL and Auto Liability policies.


¶134 As explained herein, we misspoke in PSE. On remand, the trial court must revisit its rulings
made in reliance on our error and apply the law as our Supreme Court has deemed it to be.
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IX


¶135 With this holding in mind, we now address the trial court's summary judgment rulings
dismissing the NCPD sites, Admitted sites, and OPE sites.


¶136 We review summary judgment orders de novo and engage in the same inquiry as the trial
court. Youngblood v. Schireman, 53 Wash. App. 95, 99, 765 P.2d 1312 (1988). Summary judgment
is appropriate if “there are no genuine issues of material fact and the moving party is entitled to
judgment as a matter of law.” Camicia v. Howard S. Wright Constr. Co., 179 Wash.2d 684, 693, 317
P.3d 987 (2014) (citing CR 56(c)). A material fact is one upon which the outcome of the litigation
depends. Greater Harbor 2000 v. City of Seattle, 132 Wash.2d 267, 279, 937 P.2d 1082 (1997).
We view all facts submitted and the reasonable inferences therefrom in the light most favorable to
the nonmoving party. Greater Harbor 2000, 132 Wash.2d at 279, 937 P.2d 1082.


**1209  A


¶137 We first address the NCPD sites (the sites where there was evidence of contamination of third
party property *894  taking place during the policy periods but not evidence that the contamination
had reached MTCA mandatory remediation levels during the same periods). Did the trial court
err by granting summary judgment in favor of Granite State and dismissing with prejudice Gull's
claim for coverage relating to those sites? We conclude that it did.


¶138 Granite State moved for partial summary judgment seeking to dismiss the claims arising
from all such sites. Relying on PSE, it argued: “Where the contamination at a particular site did not
exceed the minimum clean-up regulated limits set forth by the state during the policy period, Gull
is not legally obligated for the alleged contamination and therefore, there can be no compensable
property damage under the policies.” The trial court accepted this premise and granted Granite
State's motion, thus dismissing 23 NCPD sites. For the reasons previously discussed, the trial court
thus applied the wrong legal standard in making its rulings.


¶139 Because the wrong legal standard was applied, we reverse the trial court's entry of partial
summary judgment.


B
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¶140 Gull admitted that it had no evidence of contamination to third party property during the
policy period at some sites and no evidence of such damage exceeding MTCA cleanup levels at
others. We next review the trial court's ruling entering partial summary judgment for Granite State
at these sites.


1.


[15] ¶141 As to the sites at which no property damage to the property of others was shown, we
affirm the trial court's ruling. Given the absence of property damage, no “occurrence,” as defined
in the excess policy, had been proved. Thus, coverage had never been triggered.


*895  ¶142 In addition, based on the factual record herein, the evidence was that where property
damage had not yet taken place, at this late date it was unlikely to do so.


¶143 Moreover, the trial court based its decision on two other considerations: (1) the length of
time that this litigation had been ongoing, and (2) the fact that it had been over a year (prior to its
ruling) since Granite State had first noted its motion. Thus, the trial court ruled, Gull had ample
time to produce any evidence that it could produce.


¶144 Because no “occurrence” was proved to have taken place, the motion to dismiss was properly
granted.


[16]  [17]  [18]  [19]  [20] ¶145 Because of the length of time that had elapsed in the litigation
and since the motion was first noted, the trial court did not abuse its discretion by making the
dismissal with prejudice. 39  See **1210  Vallandigham v. Clover Park Sch. Dist. No. 400, 154
Wash.2d 16, 26, 109 P.3d 805 (2005) (summary judgment is proper where the nonmoving party
fails to “ ‘present evidence that demonstrates that material facts are in dispute’ ” (quoting *896
Atherton Condo. Apartment-Owners Ass'n Bd. of Dirs. v. Blume Dev. Co., 115 Wash.2d 506,
515-16, 799 P.2d 250 (1990))).


39 Gull also contends that the trial court erred by denying its motion for leave to file a fourth
amended complaint, which sought to remove all of the Admitted sites from this litigation
without prejudice. We disagree. Pursuant to CR 15(a), a party may amend a pleading once as
a matter of course at any time before service of a responsive pleading, but thereafter “only
by leave of court or by written consent of the adverse party.” Such leave should be freely
given and denied only when delay, dilatory practice, or prejudice to the nonmoving party
are shown. Tagliani v. Colwell, 10 Wash. App. 227, 234, 517 P.2d 207 (1973). A trial court's
refusal to grant leave to amend a complaint will not be disturbed on appeal unless the decision
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was a manifest abuse of discretion. Haselwood v. Bremerton Ice Arena, Inc., 137 Wash. App.
872, 889, 155 P.3d 952 (2007), aff'd, 166 Wash.2d 489, 210 P.3d 308 (2009). A trial court
abuses its discretion when its decision rests on untenable grounds or is made for untenable
reasons. Haselwood, 137 Wash. App. at 889, 155 P.3d 952.
In denying Gull's motion, the trial court ruled that “dismissal of these sites, at this stage of
litigation would unduly prejudice defendants” and that the “investment of time, money and
resources into defending against these claims—some five years after this lawsuit was filed
—would be completely wasted if dismissed now.” We cannot say that no reasonable judge
would rule as the trial court herein ruled, nor can we say that all reasonable judges would
have ruled in accordance with Gull's desired ruling. Neither can we say that the judge's ruling
was based on untenable grounds. Thus, no abuse of discretion has been demonstrated. There
was no error. We affirm the trial court's denial of Gull's CR 15(a) motion.


2.


[21] ¶146 We next turn to those claims arising out of sites at which there is evidence that property
damage to the property of others was caused during the policy periods. We reverse the trial court's
dismissal of these claims. The damage to the property of others established a common law tort
(trespass, nuisance, or negligence) and resulted in there being an “occurrence,” within the meaning
of the Granite State policy, during the policy period.


¶147 On remand, the trial court will need to review the factual record, and any additional evidence
submitted, and determine whether evidence exists that contamination reaching MTCA remediation
levels may yet occur, thus supporting the MTCA claim, and, if not, whether sufficient damage is
shown to support a common law claim. If called upon, it may then revisit its rulings, in light of
this opinion, and resolve the questions then presented.


C


[22] ¶148 We next address the trial court's grant of partial summary judgment as to the claims
arising from sites at which the only damage was to Gull's own property. We affirm the trial court's
ruling as to these sites.


¶149 In the trial court, Granite State moved for summary judgment dismissal of all claims
arising from these sites, citing its policy's “owned property exclusion.” “An owned property
exclusion prevents a CGL policy from providing first-party benefits to the insured.” Olds-Olympic,
129 Wash.2d at 478, 918 P.2d 923 (citing TODD I. ZUCKERMAN & MARK C. RASKOFF,
ENVIRONMENTAL INSURANCE LITIGATION § 7.02, at 7-4 (Supp. 1994)). “Third party
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insurance involves protection for the policyholder for liability it incurs to someone else, while first
party insurance involves protection for losses to *897  the policyholder's own property.” Olds-
Olympic, 129 Wash.2d at 479, 918 P.2d 923 (citing Weyerhaeuser, 123 Wash.2d at 909, 874 P.2d
142).


¶150 Thus, to the extent that the trial court dismissed claims arising from sites at which the evidence
established contamination only to soil owned by Gull, the trial court properly ruled that the owned
property exclusion applied. Property damage to those sites was not entitled to coverage under the
policies. The claims were rightly dismissed.


X


[23] ¶151 Finally, Granite State argues that there is no justiciable controversy between the parties
given the amount of money Gull has already obtained in settlement with other insurers and Gull's
unknown future liability exposure. Gull responds, stating that it has already incurred $17 million in
past liability and faces more than a dozen lawsuits and cleanup demands. Thus, it contends, it likely
faces future exposure for years or even decades to come. Agreeing with Gull, the trial court ruled
that “Gull's claim for declaratory judgment to establish Granite [State] owes it a duty to defend and
a duty to pay losses stemming from covered occurrences at enumerated former station sites under
Granite [State] policies in effect from 1980 to 1983 ... is a justiciable controversy.” We agree.


¶152 The Uniform Declaratory Judgments Act (UDJA), chapter 7.24 RCW, provides:


A person interested under a deed, will, written contract or other writings
constituting a contract, or whose rights, status or other legal relations are affected
by a statute, municipal ordinance, contract or franchise, may have determined
any question of construction or validity arising under the instrument, statute,
ordinance, contract or franchise and obtain a declaration of rights, status or other
legal relations thereunder.


RCW 7.24.020.


[24]  [25]  [26] ¶153 A justiciable controversy must exist in order to invoke a court's jurisdiction
pursuant to the UDJA. *898  **1211  Pasado's Safe Haven v. State, 162 Wash. App. 746, 759,
259 P.3d 280 (2011). To be justiciable, a claim must involve
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“(1) ... an actual, present and existing dispute, or the mature seeds of one, as distinguished from a
possible, dormant, hypothetical, speculative, or moot disagreement, (2) between parties having
genuine and opposing interests, (3) which involves interests that must be direct and substantial,
rather than potential, theoretical, abstract or academic, and (4) a judicial determination of which
will be final and conclusive.”


To-Ro Trade Shows v. Collins, 144 Wash.2d 403, 411, 27 P.3d 1149 (2001) (alteration in original)
(quoting Diversified Indus. Dev. Corp. v. Ripley, 82 Wash.2d 811, 815, 514 P.2d 137 (1973)). 40


This requirement prevents a party from obtaining relief on hypothetical, speculative, or premature
claims. Where these elements are not satisfied, a court risks issuing a prohibited advisory opinion.
Bloome v. Haverly, 154 Wash. App. 129, 141, 225 P.3d 330 (2010) (quoting Branson v. Port of
Seattle, 152 Wash.2d 862, 877, 101 P.3d 67 (2004)).


40 An exception to this requirement exists only in “ ‘rare occasions where the interest of the
public in the resolution of an issue is overwhelming.’ ” To-Ro, 144 Wash.2d at 416, 27 P.3d
1149 (quoting In re Disciplinary Proceeding Against Deming, 108 Wn.2d 82, 122-23, 7 P.2d
3, 7 P.2d 3 (1987) (Utter, J., concurring)). The parties do not argue that this exception applies.


¶154 It is clear, based upon our holdings and conclusions herein, that a justiciable controversy
remains.


[27] ¶155 Alternatively, Granite State asks this court (as it asked the trial court) to invoke its
equitable authority to dismiss Gull's declaratory judgment action without prejudice, subject to what
it contends should be Gull's exhaustion of a $16.7 million surplus of settlement payments already
received. Gull, relying on Sorenson v. Pyeatt, 158 Wash.2d 523, 146 P.3d 1172 (2006), counters
that Granite State must defeat its declaratory judgment claim based on principles of law, not equity.


¶156 In Sorenson, the court announced that “it is a fundamental maxim that equity will not
intervene where there is an adequate remedy at law” and, in determining *899  whether to exercise
equitable powers, “Washington courts follow the general rule that equitable relief will not be
accorded when there is a clear, adequate, and complete remedy at law.” 158 Wash.2d at 543, 146
P.3d 1172.


¶157 Given that Gull's declaratory judgment claim is justiciable, Granite State has not set forth
sufficient grounds to warrant equitable relief.


[28] ¶158 Affirmed in part, reversed in part, and remanded. 41 , 42
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41 We note that final judgment has not been entered in this case. Thus, all of the trial court's
rulings remain interlocutory and are subject to revision by the trial court. “[T]he authority of
trial courts to revisit interlocutory orders ‘allows them to correct not only simple mistakes,
but also decisions based on shifting precedent.’ ” Chaffee v. Keller Rohrback LLP, 200 Wash.
App. 66, 76-77, 401 P.3d 418 (2017) (quoting United States v. Martin, 226 F.3d 1042, 1049
(9th Cir. 2000)). Accordingly, the parties are free to ask the trial court to revisit its rulings, in
light of this opinion, if warranted. And the trial court is free to do so, even absent a request
from the parties.


42 This is an extremely complex case. Although we have revised several of the trial court's
rulings, we wish to express our admiration for the obvious hard work and diligence the trial
court has expended on this litigation so far.
Similarly, after reviewing the appellate briefing and the actions of the attorneys in the trial
court, as reflected in the record presented, we wish to acknowledge the excellent work done
by the lawyers herein. All parties are ably represented. That is clear—even when answers to
the legal issues created by their imaginations and ingenuity are not.


WE CONCUR:


Mann, A.C.J.


Verellen, J.


All Citations


18 Wash.App.2d 842, 493 P.3d 1183


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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59 Cal.4th 277
Supreme Court of California


HARTFORD CASUALTY INSURANCE COMPANY, Plaintiff and Respondent,
v.


SWIFT DISTRIBUTION, INC. et al., Defendants and Appellants.


No. S207172.
|


June 12, 2014.


Synopsis
Background: Liability insurer brought action against insured for declaratory judgment that insurer
had no duty to defend an underlying action. The Superior Court, Los Angeles County, No.
BC442537, Debre K. Weintraub, J., granted summary judgment for insurer. Insured appealed.
The Court of Appeal affirmed. Insured petitioned for review. The Supreme Court granted review,
superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Liu, J., held that:


[1] action based on advertisements for product that resembled and had similar name to competitor's
product was not within “product disparagement” coverage, under personal and advertising injury
provisions, disapproving Travelers Property Casualty Company of America v. Charlotte Russe
Holding, Inc., 207 Cal.App.4th 969, 144 Cal.Rptr.3d 12, and


[2] insured's advertisement that its product was “superior” did not give rise to a claim for
disparagement of competitor's product.


Affirmed.


Opinion, 148 Cal.Rptr.3d 679, superseded.


Procedural Posture(s): Petition for Discretionary Review; Judgment; Complaint for Declaratory
Relief; Motion for Summary Judgment.
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West Headnotes (22)


[1] Insurance In general;  standard
Unlike the liability insurer's obligation to indemnify, which is only determined when the
insured's underlying liability is established, the duty to defend must be assessed at the very
outset of a case.


8 Cases that cite this headnote


[2] Insurance In general;  standard
A liability insurer may have a duty to defend even when it ultimately has no obligation
to indemnify, either because no damages are awarded in the underlying action against the
insured, or because the actual judgment is for damages not covered under the policy.


10 Cases that cite this headnote


[3] Insurance In general;  standard
An insurer owes a broad duty to defend against claims that create a potential for indemnity
under the insurance policy, even where the evidence suggests, but does not conclusively
establish, that the loss is not covered.


13 Cases that cite this headnote


[4] Insurance Pleadings
Insurance Matters beyond pleadings
Determination of the duty to defend under a liability policy depends, in the first instance,
on a comparison between the allegations of the complaint and the terms of the policy, but
the duty also exists where extrinsic facts known to the insurer suggest that the claim may
be covered.


12 Cases that cite this headnote


[5] Insurance Matters beyond pleadings
Extrinsic facts known to the liability insurer sufficient to give rise to a duty to defend
include all facts, both disputed and undisputed, that the insurer knows or becomes aware of
from any source, if not at the inception of the third party lawsuit, then at the time of tender.



http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2913/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&headnoteId=203357383500120190125140554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2913/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&headnoteId=203357383500220190125140554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2913/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&headnoteId=203357383500320190125140554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2914/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2915/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&headnoteId=203357383500420190125140554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2915/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Hartford Casualty Ins. Co. v. Swift Distribution, Inc., 59 Cal.4th 277 (2014)
326 P.3d 253, 172 Cal.Rptr.3d 653, 14 Cal. Daily Op. Serv. 6462...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


4 Cases that cite this headnote


[6] Insurance Pleadings
Insurance Matters beyond pleadings
That the precise causes of action pled by the third party complaint may fall outside policy
coverage does not excuse the duty to defend under a liability policy where, under the facts
alleged, reasonably inferable, or otherwise known, the complaint could fairly be amended
to state a covered liability.


13 Cases that cite this headnote


[7] Insurance Pleadings
Insurance Matters beyond pleadings
Insurance Termination of duty;  withdrawal
If any facts stated or fairly inferable in the complaint, or otherwise known or discovered by
the insurer, suggest a claim potentially covered by the policy, the liability insurer's duty to
defend arises and is not extinguished until the insurer negates all facts suggesting potential
coverage.


31 Cases that cite this headnote


[8] Insurance In general;  standard
In general, doubt as to whether an insurer owes a duty to defend must be resolved in favor
of the insured.


14 Cases that cite this headnote


[9] Insurance In general;  standard
While the duty to defend under a liability policy is broad, it is not unlimited; it is measured
by the nature and kinds of risks covered by the policy.


8 Cases that cite this headnote


[10] Insurance In general;  standard
Insurance Burden of proof
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In an action seeking declaratory relief concerning a duty to defend, the insured must prove
the existence of a potential for coverage, while the insurer must establish the absence of
any such potential; in other words, the insured need only show that the underlying claim
may fall within policy coverage, while the insurer must prove it cannot.


16 Cases that cite this headnote


[11] Insurance Pleadings
A liability insurer may be excused from a duty to defend only when the third party
complaint can by no conceivable theory raise a single issue which could bring it within
the policy coverage.


12 Cases that cite this headnote


[12] Insurance Several Grounds or Causes of Action
In a “mixed” action, where some claims are potentially covered while others are not, the
insurer has a duty to defend as to the claims that are at least potentially covered.


10 Cases that cite this headnote


[13] Insurance Questions of law or fact
Interpretation of an insurance policy is a question of law.


11 Cases that cite this headnote


[14] Insurance Laypersons or experts
Insurance Plain, ordinary or popular sense of language
The rules governing insurance policy interpretation require court to look first to the
language of the contract in order to ascertain its plain meaning or the meaning a layperson
would ordinarily attach to it. West's Ann.Cal.Civ.Code § 1636.


15 Cases that cite this headnote


[15] Insurance Rules of Construction
Insurance Plain, ordinary or popular sense of language
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In interpreting an insurance policy, court consider the clear and explicit meaning of policy
provisions, interpreted in their ordinary and popular sense, unless used by the parties in a
technical sense or a special meaning is given to them by usage.


23 Cases that cite this headnote


[16] Insurance Construction as a whole
Insurance Language of policies
Courts must interpret the language of an insurance policy in context, with regard to its
intended function in the policy.


11 Cases that cite this headnote


[17] Insurance Defamation or disparagement
Insurance Defamation or disparagement
A claim of disparagement within “product disparagement” liability coverage requires
a plaintiff to show a false or misleading statement that (1) specifically refers to the
plaintiff's product or business and (2) clearly derogates that product or business, and each
requirement must be satisfied by express mention or by clear implication.


40 Cases that cite this headnote


[18] Insurance Defamation or disparagement
Competitor's action against insured for advertising a product that was allegedly confusing
in its resemblance to competitor's product and its similar name was not within “product
disparagement” coverage of liability policy, where insured's advertisements did not
specifically refer to the competitor's product or business; disapproving Travelers Property
Casualty Company of America v. Charlotte Russe Holding, Inc., 207 Cal.App.4th 969,
144 Cal.Rptr.3d 12.


10 Cases that cite this headnote


[19] Insurance Defamation or disparagement
Insurance Defamation or disparagement
There is no coverage for “product disparagement” under a liability policy simply because
one party tries to sell another's goods or products as its own.



http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&headnoteId=203357383501520190125140554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k1810/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k1813/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&headnoteId=203357383501620190125140554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2299/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2311/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&headnoteId=203357383501720190125140554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2299/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027956472&pubNum=7047&originatingDoc=I3dac88ebf23611e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027956472&pubNum=7047&originatingDoc=I3dac88ebf23611e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027956472&pubNum=7047&originatingDoc=I3dac88ebf23611e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&headnoteId=203357383501820190125140554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2299/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2311/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Hartford Casualty Ins. Co. v. Swift Distribution, Inc., 59 Cal.4th 277 (2014)
326 P.3d 253, 172 Cal.Rptr.3d 653, 14 Cal. Daily Op. Serv. 6462...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


5 Cases that cite this headnote


[20] Insurance Defamation or disparagement
Insurance Defamation or disparagement
A party's attempt to copy or infringe on the intellectual property of another's product does
not, without more, constitute disparagement within “product disparagement” coverage of
a liability policy.


15 Cases that cite this headnote


[21] Insurance Defamation or disparagement
Contents of insured's product catalog were reasonably known to liability insurer and thus
were considered in determining whether competitor's underlying action set forth a possible
claim of product disparagement giving rise to a duty to defend under the liability policy,
where the new product catalog was produced by competitor in the underlying action and
referenced in competitor's complaint.


4 Cases that cite this headnote


[22] Insurance Defamation or disparagement
Insured cart manufacturer's advertisements describing its carts as “innovative,” “unique,”
“superior,” and “unparalleled,” and describing its carts' folding handles and levers as
“patent-pending,” were not specific enough to give rise to a product disparagement
claim bringing competitor's underlying lawsuit for unfair competition and misleading
advertising within the “product disparagement” coverage of insured's liability policy, since
the statements did not call into question competitor's proprietary rights in competitor's carts
or suggest that the insured's carts had any unique feature that were important differentiators
between competing products.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, §§ 89, 282.


11 Cases that cite this headnote
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*284  **256  Hartford Casualty Insurance Company (Hartford) issued a commercial general
liability policy to Swift Distribution, Inc., doing business as Ultimate Support Systems (Ultimate),
that covered “personal and advertising injury.” This term included claims arising from “[o]ral,
written, or electronic publication of material that slanders or libels a person or organization or
disparages a person's or organization's goods, products or services.” Ultimate, which sells the
“Ulti–Cart,” was sued in federal district court by Gary–Michael Dahl (Dahl), the manufacturer
of the “Multi–Cart.” The suit included allegations of patent and trademark infringement, false
designation of origin, and damage to business, reputation, and goodwill.


When Ultimate tendered defense of the suit to Hartford, Hartford denied coverage on the ground
that the suit did not allege that Ultimate had disparaged Dahl or the Multi–Cart. The Court of
Appeal agreed with Hartford that it had no duty to defend and expressly disagreed with the
reasoning in Travelers Property Casualty Company of America v. Charlotte Russe Holding, Inc.
(2012) 207 Cal.App.4th 969, 144 Cal.Rptr.3d 12 (Charlotte Russe ). We granted review to clarify
the principles governing the scope of a commercial general liability insurer's duty to defend an
insured against a claim alleging disparagement.


We hold that a claim of disparagement requires a plaintiff to show a false or misleading statement
that (1) specifically refers to the plaintiff's product or business and (2) clearly derogates that
product or business. Each requirement must be satisfied by express mention or by clear implication.
Because Dahl's suit contains no allegation that Ultimate clearly derogated the Multi–Cart, we find
no claim of disparagement triggering Hartford's duty to defend, and we affirm the judgment of
the Court of Appeal.


I.


Ultimate sells a product called the Ulti–Cart, a multiuse cart marketed to help musicians load and
transport their equipment. On January 26, 2010, Dahl filed an action in federal district court against
Ultimate (the Dahl action). The complaint alleged that Dahl held multiple patents on a similar
convertible transport cart called the Multi–Cart, which he had sold commercially since 1997. The
Multi–Cart was described as a collapsible cart capable *285  of being manipulated into multiple
configurations and typically used to transport music, sound, and video equipment.


According to the complaint, Ultimate impermissibly manufactured, marketed, and sold the Ulti–
Cart, and thereby infringed on Dahl's patents and trademarks and diluted the Multi–Cart trademark.
Dahl asserted that Ultimate's false and misleading advertisements and use of a “nearly identical
mark” were likely to cause consumer confusion or mistake, or to deceive the public “as to
the affiliation, connection, or association” **257  of the two parties. He also alleged unfair
competition, misleading advertising, breach of contract, and claims based on the violation of two
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nondisclosure agreements. The complaint attached Ultimate's advertisements, which did not name
the Multi–Cart or any other product.


Ultimate delivered the suit to Hartford for defense under the commercial liability policy issued
by Hartford for the period of January 29, 2009 to January 29, 2010 (the Hartford policy). The
Hartford policy's insuring agreement provided: “We will pay those sums that the insured becomes
legally obligated to pay as damages because ***658  of ... ‘personal and advertising injury’ to
which this insurance applies. We will have the right and duty to defend the insured against any
‘suit’ seeking those damages. However, we will have no duty to defend the insured against any
‘suit’ seeking damages for ... ‘personal and advertising injury’ to which this insurance does not
apply.” It defined “personal and advertising injury,” in pertinent part, as “injury ... arising out of ...
[o]ral, written or electronic publication of material that slanders or libels a person or organization
or disparages a person's or organization's goods, products or services.” The insuring agreement
did not provide a definition for the term “disparages.”


Ultimate argued that the Dahl action involved a claim of disparagement covered by the Hartford
policy's definition of “personal and advertising injury.” But Hartford found no potential claim of
disparagement and denied any duty to defend or indemnify Ultimate in the underlying litigation.
Citing Total Call Internat., Inc. v. Peerless Ins. Co. (2010) 181 Cal.App.4th 161, 104 Cal.Rptr.3d
319 (Total Call ), Hartford's counsel explained in a letter to Ultimate that there could be no
disparagement in the absence of a specific statement about a competitor's goods. It further found
that any possibility of coverage would have been precluded by the policy's exclusion provisions,
one of which denied coverage for personal or advertising injuries arising out of violations of
intellectual property rights.


On July 27, 2010, Hartford filed a complaint seeking a declaratory judgment that it had no duty to
defend or indemnify Ultimate in the Dahl action. The complaint argued that the allegations in the
underlying action did *286  not satisfy the elements of a disparagement offense. While the action
was pending, the court in the Dahl action granted Ultimate's motion for summary adjudication on
the claims of patent infringement, and the Dahl action settled. Hartford and Ultimate each filed
motions for summary judgment or, in the alternative, summary adjudication. The superior court
granted Hartford's motion for summary judgment.


Ultimate appealed, and the Court of Appeal affirmed. The Court of Appeal observed that the
Dahl action did “not allege that Ultimate's advertisements specifically referred to Dahl by express
mention” and that “Dahl did not allege that Ultimate's publication disparaged Dahl's organization,
products, goods, or services” by reasonable implication. Because “Dahl was precluded from
recovery on a disparagement theory,” the court reasoned, “Dahl alleged no claim for injurious false
statement or disparagement that was potentially within the scope of the Hartford policy coverage
for advertising injury,” and Hartford had no duty to defend Ultimate in the underlying action.
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Further, the Court of Appeal “disagree[d] with the theory of disparagement apparently recognized”
in Charlotte Russe, supra, 207 Cal.App.4th 969, 144 Cal.Rptr.3d 12, although it acknowledged
that Charlotte Russe was distinguishable on its facts.


We granted review.


II.


A trial court properly grants a motion for summary judgment where “all the papers submitted
show that there is no triable issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law.” (Code Civ. Proc., § 437c, subd. (c).) “Because this case comes
before us after the trial court granted a motion for summary judgment, we take the facts from the
record that was before the trial court when it ruled on that motion. [Citation.] ‘ “We review the
trial court's decision de novo, considering all the evidence set forth in the moving and **258
***659  opposing papers except that to which objections were made and sustained.” ’ [Citation.]
We liberally construe the evidence in support of the party opposing summary judgment and resolve
doubts concerning the evidence in favor of that party.” (Yanowitz v. L'Oreal USA, Inc. (2005) 36
Cal.4th 1028, 1037, 32 Cal.Rptr.3d 436, 116 P.3d 1123.)


As discussed below, we conclude that the Court of Appeal correctly decided the issue before us.


A.


[1]  [2]  An insurer's duty to indemnify and its duty to defend an insured “lie at the core of the
standard policy.” Certain Underwriters at Lloyd's of *287  London v. Superior Court (2001) 24
Cal.4th 945, 958, 103 Cal.Rptr.2d 672, 16 P.3d 94.) The duty to defend is broader than the duty to
indemnify. (Horace Mann Ins. Co. v. Barbara B. (1993) 4 Cal.4th 1076, 1081, 17 Cal.Rptr.2d 210,
846 P.2d 792 (Horace Mann ).) “Unlike the obligation to indemnify, which is only determined
when the insured's underlying liability is established, the duty to defend must be assessed at the
very outset of a case. An insurer may have a duty to defend even when it ultimately has no
obligation to indemnify, either because no damages are awarded in the underlying action against
the insured, or because the actual judgment is for damages not covered under the policy.” (Ringler
Associates Inc. v. Maryland Casualty Co. (2000) 80 Cal.App.4th 1165, 1185, 96 Cal.Rptr.2d 136
(Ringler ).)


[3]  The duty to defend is guided by several well-established principles. An insurer owes a broad
duty to defend against claims that create a potential for indemnity under the insurance policy.
(Gray v. Zurich Ins. Co. (1966) 65 Cal.2d 263, 277–278, 54 Cal.Rptr. 104, 419 P.2d 168.) An
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insurer must defend against a suit even “ ‘where the evidence suggests, but does not conclusively
establish, that the loss is not covered.’ ” (Montrose Chemical Corp. v. Superior Court (1993) 6
Cal.4th 287, 299, 24 Cal.Rptr.2d 467, 861 P.2d 1153 (Montrose ).)


[4]  [5]  [6]  [7]  [8]  “Determination of the duty to defend depends, in the first instance, on
a comparison between the allegations of the complaint and the terms of the policy. [Citation.]
But the duty also exists where extrinsic facts known to the insurer suggest that the claim may be
covered.” (Scottsdale Ins. Co. v. MV Transportation (2005) 36 Cal.4th 643, 654, 31 Cal.Rptr.3d
147, 115 P.3d 460.) This includes all facts, both disputed and undisputed, that the insurer knows
or “ ‘becomes aware of’ ” from any source (Delgado v. Interinsurance Exchange of Automobile
Club of Southern California (2009) 47 Cal.4th 302, 308, 97 Cal.Rptr.3d 298, 211 P.3d 1083) “if
not ‘at the inception of the third party lawsuit,’ then ‘at the time of tender’ ” (Swain v. California
Casualty Ins. Co. (2002) 99 Cal.App.4th 1, 8, 120 Cal.Rptr.2d 808). “Moreover, that the precise
causes of action pled by the third party complaint may fall outside policy coverage does not excuse
the duty to defend where, under the facts alleged, reasonably inferable, or otherwise known, the
complaint could fairly be amended to state a covered liability.” (Scottsdale, supra, 36 Cal.4th at
p. 654, 31 Cal.Rptr.3d 147, 115 P.3d 460.) Thus, “[i]f any facts stated or fairly inferable in the
complaint, or otherwise known or discovered by the insurer, suggest a claim potentially covered
by the policy, the insurer's duty to defend arises and is not extinguished until the insurer negates all
facts suggesting potential coverage.” (Id. at p. 655, 31 Cal.Rptr.3d 147, 115 P.3d 460.) In general,
doubt as to whether an insurer owes a duty to defend “must be resolved in favor of the insured.” (
***660  Ringler, supra, 80 Cal.App.4th at p. 1186, 96 Cal.Rptr.2d 136.)


*288  [9]  [10]  [11]  [12]  While the duty to defend is broad, it is “not unlimited; it is measured
by the nature and kinds of risks covered by the policy.” (Waller v. Truck Ins. Exchange, Inc. (1995)
11 Cal.4th 1, 19, 44 Cal.Rptr.2d 370, 900 P.2d 619 (Waller ).) In an action seeking declaratory relief
concerning a duty to defend, “the insured must prove the existence of a potential for coverage,
while the insurer must establish the absence of any such potential. In other words, the insured need
only show that the underlying claim may fall within policy coverage; the insurer must prove it
cannot.” ( **259  Montrose, supra, 6 Cal.4th at p. 300, 24 Cal.Rptr.2d 467, 861 P.2d 1153.) Thus,
an insurer may be excused from a duty to defend only when “ ‘the third party complaint can by no
conceivable theory raise a single issue which could bring it within the policy coverage.’ ” (Ibid.,
italics omitted.) In a “mixed” action, where some claims are potentially covered while others are
not, “the insurer has a duty to defend as to the claims that are at least potentially covered....” (Buss
v. Superior Court (1997) 16 Cal.4th 35, 47, 65 Cal.Rptr.2d 366, 939 P.2d 766.)


B.
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[13]  [14]  [15]  [16]  In determining whether a claim creates the potential for coverage under
an insurance policy, “we are guided by the principle that interpretation of an insurance policy is
a question of law.” (Waller, supra, 11 Cal.4th at p. 18, 44 Cal.Rptr.2d 370, 900 P.2d 619.) “Under
statutory rules of contract interpretation, the mutual intention of the parties at the time the contract
is formed governs interpretation. (Civ.Code, § 1636.)” (AIU Ins. Co. v. Superior Court (1990) 51
Cal.3d 807, 821–822, 274 Cal.Rptr. 820, 799 P.2d 1253.) In determining this intent, “[t]he rules
governing policy interpretation require us to look first to the language of the contract in order
to ascertain its plain meaning or the meaning a layperson would ordinarily attach to it.” (Waller,
at p. 18, 44 Cal.Rptr.2d 370, 900 P.2d 619.) We consider the “ ‘clear and explicit’ meaning of
these provisions, interpreted in their ‘ordinary and popular sense,’ unless ‘used by the parties in a
technical sense or a special meaning is given to them by usage.’ ” (AIU, at p. 822, 274 Cal.Rptr. 820,
799 P.2d 1253.) We must also “interpret the language in context, with regard to its intended function
in the policy.” (Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1265, 10 Cal.Rptr.2d
538, 833 P.2d 545.)


The issue in this case is whether the Dahl action against Ultimate included a claim of
disparagement covered by the Hartford policy. According to section 629 of the Restatement Second
of Torts (1977), “[a] statement is disparaging if it is understood to cast doubt upon the quality
of another's land, chattels or intangible things, or upon the existence or extent of his property in
them, and [¶] (a) the publisher intends the statement to cast the doubt, or [¶] (b) the recipient's
understanding of it as casting the doubt was reasonable.” The term “disparagement” in the context
of an insurance policy, in light of its proximity to the terms “libel” and “slander,” suggests it may
be *289  understood as a common law tort: Whereas defamation, which includes libel and slander,
concerns damage to the reputation of a person or business, disparagement concerns damage to the
reputation of products, goods, or services. (See Total Call, supra, 181 Cal.App.4th at p. 169, 104
Cal.Rptr.3d 319.) Yet the torts of disparagement and defamation “ ‘protect different interests and
have entirely different ***661  origins in history.’ ” (Polygram Records, Inc. v. Superior Court
(1985) 170 Cal.App.3d 543, 548–549, 216 Cal.Rptr. 252.)


Disparagement emerged from the common law tort doctrine of slander of title. In Burkett v. Griffith
(1891) 90 Cal. 532, 27 P. 527, the court described slander of title as an action “against one who
falsely and maliciously disparages the title of another to property, whether real or personal, and
thereby causes him some special pecuniary loss or damage. In order to maintain the action, it
is necessary to establish that the words spoken were false, and were maliciously spoken by the
defendant, and also that the plaintiff has sustained some special pecuniary damage as the direct
and natural result of their having been so spoken.” (Id. at p. 537, 27 P. 527; see Hill v. Allan (1968)
259 Cal.App.2d 470, 489, 66 Cal.Rptr. 676 [“Disparagement or slander of title is a publication
made without a privilege or justification of matter that is untrue and is disparaging to another's
property in land, chattels or intangible things under such circumstances as would lead a reasonable
man to foresee that the conduct ... results in pecuniary loss from the impairment of vendability thus
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caused....”]; Comment, The Law of Commercial Disparagement: Business Defamation's Impotent
Ally (1953) 63 Yale L.J. 65, 75.) The doctrine expanded to include statements disparaging the
quality of property rather than simply its ownership, a form of disparagement commonly referred
to as trade libel. **260  (See Erlich v. Etner (1964) 224 Cal.App.2d 69, 36 Cal.Rptr. 256 (Erlich ).)
Eventually, disparagement came to encompass a broader theory of economic or commercial injury
caused by a false, derogatory statement. (See Prosser & Keeton, Torts (5th ed.1984 & 1988 supp.)
§ 128, pp. 962–963; Trade Libel: Theory and Practice Under the Common Law, the Lanham Act,
and the First Amendment (1999) 89 Trademark Rep. 826, 827.)


“Confusion surrounds the tort of ‘commercial disparagement’ because not only is its content
blurred and uncertain, so also is its very name. The tort has received various labels, such
as ‘commercial disparagement,’ ‘injurious falsehood,’ ‘product disparagement,’ ‘trade libel,’
‘disparagement of property,’ and ‘slander of goods.’ These shifting names have led counsel
and the courts into confusion, thinking that they were dealing with different bodies of law.
In fact, all these labels denominate the same basic legal claim.” (5 McCarthy on Trademarks
and Unfair Competition (4th ed. 2014) § 27:100, p. 27-271 (rel. #65, 3/2013), fn. omitted.)
Disparagement is often included now as “a specific example of the more general principle
of injurious falsehood.” (Note, The Tort of Disparagement and the Developing First *290
Amendment (1987) 1987 Duke L.J. 727, 729; see id. at p. 729, fn. 21 [comparing the Rest. of
Torts (1938), which titled Div. Six as “ Disparagement,” with the Rest.2d Torts (1977), which
titled Div. Six as “ Injurious Falsehood (Including Slander of Title and Trade Libel)”].) Under the
definition of an injurious falsehood, “[o]ne who publishes a false statement harmful to the interests
of another is subject to liability for pecuniary loss resulting to the other if [¶] (a) he intends for
publication of the statement to result in harm to interests of the other having a pecuniary value,
or either recognizes or should recognize that it is likely to do so, and [¶] (b) he knows that the
statement is false or acts in reckless disregard of its truth or falsity.” (Rest.2d Torts, § 623A.)


California courts have defined disparagement in the commercial liability context by reference to
the common law. In Nichols v. Great American Ins. Companies (1985) 169 Cal.App.3d 766, 215
Cal.Rptr. 416 (Nichols ), the policyholders were sued by California Satellite Systems (Calsat), an
official distributor of the Home Box Office ***662  (HBO) entertainment service, for selling and
distributing devices to illegally intercept the HBO signal. Calsat sought injunctive relief, claiming
irreparable injury from loss of business opportunities, reputation, and goodwill to its exclusive
HBO license. (Id. at p. 770, 215 Cal.Rptr. 416.) In considering the scope of disparagement under a
“personal injury” provision, the court quoted Erlich, supra, 224 Cal.App.2d 69, 36 Cal.Rptr. 256,
which defined the tort of trade libel as “an intentional disparagement of the quality of property,
which results in pecuniary damage to plaintiff.... ‘Injurious falsehood, or disparagement, then, may
consist of the publication of matter derogatory to the plaintiff's title to his property, or its quality,
or to his business in general.’ ” (Id. at p. 73, 36 Cal.Rptr. 256.) The court in Nichols noted that
trade libel “requires (at a minimum): (1) a publication; (2) which induces others not to deal with
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plaintiff; and (3) special damages.” (Nichols, at p. 773, 215 Cal.Rptr. 416.) The court then held that
“[t]he necessary element of a defamatory publication or utterance is missing from the complaint
and cannot be supplied by reference to reports in which the defamatory innuendo appears only
inferentially.” (Id. at p. 775, 215 Cal.Rptr. 416.)


In Atlantic Mutual Ins. Co. v. J. Lamb, Inc. (2002) 100 Cal.App.4th 1017, 123 Cal.Rptr.2d 256, the
court interpreted a “personal injury” provision with a disparagement clause like the one at issue
here as providing coverage for “product disparagement and trade libel as well as defamation.” (Id.
at p. 1035, 123 Cal.Rptr.2d 256.) The underlying complaint alleged that Lamb, the policyholder,
contacted the competitor's customers and falsely accused the competitor's products of infringing
on his patent. The court noted that “the term ‘disparagement’ has been held to include statements
about a competitor's goods that are untrue or misleading and are made to influence potential
purchasers not to buy. [Citation.]” (Ibid.) It continued: “Whether characterized as a trade libel or
product disparagement, an injurious falsehood directed at the organization or products, goods, or
services of another falls within **261  the coverage of the [insurance] policy.” (Ibid.) Quoting
the definition of trade libel stated in *291  Nichols, the court concluded that allegations in the
underlying complaint “clearly constituted a ‘publication of matter derogatory to the plaintiff's title
to his property, or its quality, or to his business in general.’ ” (Ibid., quoting Nichols, supra, 169
Cal.App.3d at p. 773, 215 Cal.Rptr. 416.)


These cases and others have understood disparagement, for purposes of commercial liability
insurance coverage, to mean a knowingly false or misleading publication that derogates another's
property or business and results in special damages. (See, e.g., Cort v. St. Paul Fire and Marine Ins.
Companies, Inc. (9th Cir.2002) 311 F.3d 979, 986; Microtec Research, Inc. v. Nationwide Mut. Ins.
Co. (9th Cir.1994) 40 F.3d 968, 972; Aetna Casualty and Surety Co., Inc. v. Centennial Ins. Co. (9th
Cir.1988) 838 F.2d 346, 351 (Aetna ); Burgett, Inc. v. American Zurich Ins. Co. (E.D.Cal.2011) 830
F.Supp.2d 953, 962 (Burgett ); E.piphany, Inc. v. St. Paul Fire & Marine Ins. Co. (N.D.Cal.2008)
590 F.Supp.2d 1244, 1252 (E.piphany ); Lindsey v. Admiral Ins. Co. (N.D.Cal.1992) 804 F.Supp.
47, 52.)


C.


[17]  In evaluating whether a claim of disparagement has been alleged, courts have required
that the defendant's false or misleading statement have a degree of specificity that distinguishes
direct criticism of a competitor's product or business from other statements extolling the virtues
***663  or superiority of the defendant's product or business. As explained below, disparagement
involves two distinct but related specificity requirements. A false or misleading statement (1) must
specifically refer to the plaintiff's product or business, and (2) must clearly derogate that product
or business. Each requirement must be satisfied by express mention or by clear implication.
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In California, these requirements guided the reasoning of our decision in Blatty v. New York Times
Co. (1986) 42 Cal.3d 1033, 232 Cal.Rptr. 542, 728 P.2d 1177 (Blatty ), where we held under the
First Amendment that all injurious falsehoods “must specifically refer to, or be ‘of and concerning,’
the plaintiff in some way.” (Id. at p. 1042, 232 Cal.Rptr. 542, 728 P.2d 1177.) The plaintiff in
Blatty, an author, sued the New York Times for damages, claiming the newspaper had improperly
left the author's book off its best seller's list. The court held that the best seller's list could not “be
reasonably understood to refer to Blatty or his novel by implication.” (Id. at p. 1046, 232 Cal.Rptr.
542, 728 P.2d 1177.) We explained that where the “injuriously false [publication] concerns a group
—here, books currently in print and their authors—the plaintiff faces a ‘difficult and sometimes
insurmountable task. If the group is small and its members easily ascertainable, [the] plaintiff[ ]
may succeed. But where the group is large ... the courts in California and other states have
consistently held that plaintiffs cannot show that the statements were “of and concerning them.” ’
” (Ibid.) Further, the *292  court said that “Blatty's claims also fail to effectively allege falsehood”
because “the Times did not make the crucial false representation of which he complains—viz.,
that the list was an accurate compilation of actual book sales.” (Ibid., fn. 2.) Thus, the court held
that Blatty failed to sufficiently allege an injurious falsehood because the best seller's list did
not expressly or by clear implication (1) refer to Blatty's novel or (2) derogate Blatty's novel by
suggesting it was not a best seller.


Although Blatty, which involved a media defendant, relied heavily on the First Amendment value
of maintaining “a broad zone of protection” for the press (Blatty, supra, 42 Cal.3d at p. 1041, 232
Cal.Rptr. 542, 728 P.2d 1177), the court used some language that could be read to apply more
broadly to ordinary commercial disputes. In response to Blatty's argument that First Amendment
concerns were inapplicable because the best seller's list was commercial speech, the court said
the list was not commercial speech and “[i]n any event, ... commercial speech is not excluded
from First Amendment protections.” (Id. at p. 1048, fn. 3, 232 Cal.Rptr. 542, 728 P.2d 1177.)
Further, the court said that “the various limitations rooted in the First Amendment are applicable
to all injurious falsehood claims and not **262  solely to those labeled ‘defamation’...” because
“although such limitations happen to have arisen in defamation actions, they do not concern matters
peculiar to such actions but broadly protect free-expression and free-press values.” (Id. at p. 1043,
232 Cal.Rptr. 542, 728 P.2d 1177.)


Soon after Blatty was decided, its reasoning was applied to a disparagement claim against a
nonmedia defendant. In Hofmann Co. v. E.I. Du Pont de Nemours & Co. (1988) 202 Cal.App.3d
390, 248 Cal.Rptr. 384 (Hofmann ), the court applied Blatty to a suit by a developer alleging that
employees of a toxic chemical plant had committed trade libel and intentional interference with
prospective economic advantage by publicly criticizing a housing development that the developer
had planned to build next to the plant. (Id. at p. 403, 248 Cal.Rptr. 384.) The dispute in Hofmann did
not involve free press values, ***664  although it did involve free expression on a matter of public
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concern and a plaintiff (the developer) who “possesse[d] the attributes of a public figure.” (Id. at
p. 404, 248 Cal.Rptr. 384.)


Subsequently, the court in Total Call, citing Hofmann and Blatty, applied the specific reference
requirement to a purely commercial dispute involving allegations of product disparagement,
among other claims. (Total Call, supra, 181 Cal.App.4th at p. 170, 104 Cal.Rptr.3d 319.)
The issue in Total Call was whether an insurer owed a duty to defend against a suit by two
competitors alleging that Total Call sold prepaid telephone cards that did not provide the number
of minutes advertised. (Id. at p. 165, 104 Cal.Rptr.3d 319.) The insurance policy at issue, like
the Hartford policy here, “provide [d] coverage for ‘product disparagement and trade libel as
well as defamation.’ [Citation.]” (Id. at p. 169, 104 Cal.Rptr.3d 319.) In evaluating whether the
suit had sufficiently alleged disparagement, the court took note of the specific *293  reference
requirement set forth in Blatty and said: “[T]he court [in Blatty ] explained that ‘all injurious
falsehood claims' sounding in defamation, however framed, are subject to requirements rooted in
the First Amendment to the United States Constitution. ( [Blatty, supra,] 42 Cal.3d at pp. 1043–
1045 [232 Cal.Rptr. 542, 728 P.2d 1177], italics added.) These requirements cannot be avoided by
‘creative pleading’ that ‘affix[es] labels other than defamation to injurious falsehood claims.’ (Id.
at p. 1045 [232 Cal.Rptr. 542, 728 P.2d 1177].) Among these requirements is the demand that
the injurious falsehood ‘specifically refer [ ]’ to the derogated person or product. (Id. at p. 1046
[232 Cal.Rptr. 542, 728 P.2d 1177].) To meet this demand at the pleading stage, a plaintiff must
allege that ‘the statement at issue either expressly mentions him or refers to him by reasonable
implication.’ (Ibid.)” (Total Call, at p. 170, 104 Cal.Rptr.3d 319.)


The court in Total Call denied coverage after finding that Total Call's advertisements did not
specifically refer to the plaintiffs in the underlying action expressly or by reasonable implication.
(Total Call, supra, 181 Cal.App.4th at p. 171, 104 Cal.Rptr.3d 319.) Although Total Call's
advertisements falsely communicated to consumers the number of minutes they would receive,
“[t]his sort of communication, by itself, carries no implication that [the competitors'] comparable
cards cost more or less than [Total Call's] cards; to ascertain such information, a consumer
would have to consult [the competitors'] own advertising.” (Ibid.) Further, the court explained the
allegation that “...[Total Call's] falsehoods injured [the competitors'] reputation by reducing [their]
market share and damaging the industry's collective reputation...” was not sufficient to meet the
specific reference requirement. (Ibid.)


The court in Total Call did not examine whether the First Amendment concerns that limit
restraints on false or misleading media speech apply with equal force to restraints on false or
misleading commercial speech. (Cf. Central Hudson Gas & Elec. v. Public Serv. Comm'n (1980)
447 U.S. 557, 563, 100 S.Ct. 2343, 65 L.Ed.2d 341 (Central Hudson ) [“[T]here can be no
constitutional objection to the suppression of commercial messages that do not accurately inform
the public about lawful activity.”].) Nevertheless, even if the result is not compelled by the First
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Amendment, we believe Total Call was correct to apply the specific reference requirement **263
to a disparagement claim against a nonmedia defendant in a purely commercial dispute. In the
commercial context, as in the media context, “[t]he ‘of and concerning’ or specific reference
requirement limits the right of action for injurious falsehood, ***665  granting it to those who are
the direct object of criticism and denying it to those who merely complain of nonspecific statements
that they believe cause them some hurt.” (Blatty, supra, 42 Cal.3d at p. 1044, 232 Cal.Rptr. 542,
728 P.2d 1177.) This limitation serves the important objective of forestalling “ ‘vexatious lawsuits'
” over perceived slights that do not specifically derogate or refer to a competitor's business or
product. (Ibid.) Applying the specific reference requirement would not cause false or misleading
commercial statements to go undeterred, as such statements may still result in liability under
various *294  claims other than disparagement, including patent or trademark infringement, false
advertising, or unfair competition. (See, e.g., 35 U.S.C. § 271; 15 U.S.C. §§ 1114, 1125(a); Bus.
& Prof.Code, §§ 17500, 17505, 17200.) What distinguishes a claim of disparagement is that an
injurious falsehood has been directed specifically at the plaintiff's business or product, derogating
that business or product and thereby causing that plaintiff special damages.


D.


The specificity requirements discussed above significantly limit the type of statements that may
constitute disparagement, especially since advertisements and promotional materials often avoid
express mention of competitors. Nevertheless, courts have found certain kinds of statements to
specifically refer to and derogate a competitor's product or business by clear implication.


In E.piphany, supra, 590 F.Supp.2d 1244, the court held that an insurer had a duty to defend
where a competitor had sued the insured, E.piphany, for falsely claiming to be “the ‘only’
producer of ‘all Java’ and ‘fully J2EE’ software solutions, which was an ‘important differentiator’
between competing products, even though some competitors offered products with these exact
features.” (Id. at p. 1253.) The court held that these false statements “clearly and necessarily
implied the inferiority of Sigma's competing products” and that “[t]he fact that the ‘injurious
falsehoods' alleged were only directed at Sigma by implied comparison with [E.piphany's]
products does not alter this outcome.” (Id. at pp. 1253–1254.) Relying on E.piphany, the court
in Burgett, supra, 830 F.Supp.2d 953 similarly found that an insured was “potentially liable for
disparagement by implication” when faced with a suit alleging it had made a false claim to be “the
only owner” of a particular trademark. (Id. at p. 964.)


These cases suggest that the related requirements of derogation and specific reference may be
satisfied by implication where the suit alleges that the insured's false or misleading statement
necessarily refers to and derogates a competitor's product. A publication that claims a superior
feature of a business or product as distinct from all competitors, such as a claim to be the “only”
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producer of a certain kind of software or the “only” owner of a trademark, may be found to clearly
or necessarily disparage another party even without express mention. To find specific reference in
these circumstances is consistent with limiting disparagement claims “to those who are the direct
object of criticism and denying it to those who merely complain of nonspecific statements that
they believe cause them some hurt.” (Blatty, supra, 42 Cal.3d at p. 1044, 232 Cal.Rptr. 542, 728
P.2d 1177.)


*295  The claim of disparagement recognized in Charlotte Russe, by contrast, appears to depart
from the specificity requirements set forth above. There, an apparel manufacturer, People's
Liberation, filed an action for fraud, breach of contract, ***666  and restitution against a clothing
store, Charlotte Russe, which it had enlisted to be the exclusive retailer of the brand. The complaint
alleged that Charlotte Russe's heavy discounts on its premium apparel suggested to consumers that
People's Liberation products were of inferior quality. The court rejected the insurer's contention
that coverage was defeated because the underlying pleadings did not allege an “ ‘injurious
false statement disparaging [the manufacturer's] products.’ ” **264  (Charlotte Russe, supra,
207 Cal.App.4th at p. 979, 144 Cal.Rptr.3d 12.) The court found sufficient the allegations that
the People's Liberation brand was a premium good and that Charlotte Russe had “published
prices” that implied they were not, thereby reasoning that the underlying complaint “pled that the
implication carried by the Charlotte Russe parties' pricing was false.” (Ibid.)


In the case before us, the Court of Appeal disagreed with Charlotte Russe as follows: “We fail
to see how a reduction in price—even a steep reduction in price—constitutes disparagement.
Sellers reduce prices because of competition from other sellers, surplus inventory, the necessity
to reduce stock because of the loss of a lease, changing store location, or going out of business,
and because of many other legitimate business reasons. Reducing the price of goods, without
more, cannot constitute a disparagement; a price reduction is not ‘an injurious falsehood directed
at the organization or products, goods, or services of another....’ [Citation.]” (Fn. omitted.) We
agree with this reasoning. There is no question that Charlotte Russe's discounted prices on People
Liberation's clothing specifically referred to People Liberation's product. But a mere reduction of
price may suggest any number of business motivations; it does not clearly indicate that the seller
believes the product is of poor quality. Disparagement by “reasonable implication” (Blatty, supra,
42 Cal.3d at p. 1046, 232 Cal.Rptr. 542, 728 P.2d 1177; see Total Call, supra, 181 Cal.App.4th
at pp. 170–171, 104 Cal.Rptr.3d 319) requires more than a statement that may conceivably or
plausibly be construed as derogatory to a specific product or business. A “reasonable implication”
in this context means a clear or necessary inference. Charlotte Russe's prices did not carry an
implication clear enough to derogate People Liberation's product for purposes of a disparagement
claim. We disapprove Charlotte Russe, supra, 207 Cal.App.4th 969, 144 Cal.Rptr.3d 12 to the
extent it is inconsistent with this opinion.
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III.


We now consider whether the Court of Appeal was correct to conclude that the Dahl action did
not allege disparagement within the meaning of the *296  Hartford policy. In other words, did the
facts and pleadings known or reasonably inferable by Hartford show a potential claim for express
or implied disparagement? Ultimate appears to advance two separate theories of disparagement.
The first focuses on Dahl's claim that the similarity of the Ulti–Cart's design and product name to
the Multi–Cart's design and product name led consumers to confuse the Ulti–Cart with the Multi–
Cart. The second contends that Ultimate's advertisements included false statements of superiority
that implied the inferiority of the Multi–Cart. We address each theory in turn.


A.


[18]  The Court of Appeal concluded that “[e]ven if the use of ‘Ulti–Cart’ could reasonably imply
a reference to ‘Multi–Cart,’ ... Ultimate's advertisement contained no disparagement of ‘Multi–
Cart.’ ” We conclude that the Court of Appeal was correct. Consumer confusion resulting ***667
from the similarity of the Ulti–Cart to the Multi–Cart may support a claim of patent or trademark
infringement or unfair competition in certain circumstances, but it does not by itself support a
claim of disparagement. Even if the Ulti–Cart was named and designed to mimic the Multi–Cart,
that fact does not derogate or malign the Multi–Cart in any way.


[19]  There is no coverage for disparagement simply because one party tries to sell another's goods
or products as its own. In Aetna, supra, 838 F.2d 346, for example, the complaint alleged that the
policyholder had engaged in unfair competition by advertising a competitor's animal tags as its
own. (Id. at p. 349.) The Ninth Circuit concluded that the underlying action failed to allege any
publication “which directly cast aspersions” on the underlying plaintiff's product or business. (Id.
at p. 351, citing Nichols, supra, 169 Cal.App.3d at p. 774, 215 Cal.Rptr. 416.) Thus, the court
found no duty to defend against a claim of disparagement where the gravamen of the claim was
that the policyholder had “ ‘palmed off’ ” the competitor's products as its own. (Aetna, at p. 351.)


**265  [20]  Similarly, a party's attempt to copy or infringe on the intellectual property of another's
product does not, without more, constitute disparagement. In Homedics, Inc. v. Valley Forge
Insurance Company (9th Cir.2003) 315 F.3d 1135, the Ninth Circuit considered whether a claim
of patent infringement constituted disparagement triggering a duty to defend under California law.
The underlying suit involved a claim by a company, Nikken, alleging that a competitor, Homedics,
had infringed its patent on a therapeutic magnetic device used in alternative medical procedures.
(Id. at p. 1137.) Finding no duty to defend, the court reasoned: “It does not follow that because
an entity imitated the design of a product, it is, therefore, disparaging it. In point of fact, it's quite
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*297  the opposite—as has been oft said: imitation is the highest form of flattery.” (Id. at p. 1142.)
Homedics also noted with approval the Court of Appeal's statement in Maxconn, Inc. v. Truck
Ins. Exchange (1999) 74 Cal.App.4th 1267, 88 Cal.Rptr.2d 750 that “[t]he absence of any express
reference to patent infringement in the policy would lead a reasonable layperson to the conclusion
that patent infringement is not covered.” (Id. at p. 1276, 88 Cal.Rptr.2d 750.)


Ultimate relies on Michael Taylor Designs, Inc. v. Travelers Property Casualty Company of
America (N.D.Cal.2011) 761 F.Supp.2d 904 (Michael Taylor ), aff'd. (9th Cir.2012) 495 Fed.Appx.
830, where the district court found a duty to defend against a disparagement claim. There, a
furniture designer, Rosequist, claimed that a furniture retailer, Michael Taylor Designs (MTD),
distributed promotional materials that included photographs of Rosequist's high-quality furniture
and then sold low-quality “ ‘cheap synthetic knockoffs' ” in its showroom. (Michael Taylor,
supra, 761 F.Supp.2d at p. 907.) This “ ‘bait-and-switch’ ” routine allegedly confused and misled
consumers as to the origin of the furniture and diluted and tarnished Rosequist's trade dress. (Ibid.)
The court observed that the allegation that customers would be “steered” to imitation products
“fairly implies some further statements, presumably oral, were being made by MTD personnel
to convey the information that the imitation products were the Rosequist furniture depicted in
the brochures.” (Id. at p. 912.) Under these circumstances, the court concluded that Rosequist
had sufficiently alleged a claim of disparagement, triggering a duty to defend under the insurance
policy held by MTD. (Ibid.)


***668  Whatever the merits of Michael Taylor's reasoning, the facts in this case do not include the
kind of bait-and-switch tactics alleged in Michael Taylor. There is neither any specific allegation in
the Dahl action nor any fact reasonably known to Hartford that clearly implies the inferiority of the
Ulti–Cart to the Multi–Cart. It is true that Dahl, in a February 12, 2010 memorandum in support
of a motion for a temporary restraining order, claimed that the Multi–Cart had become “widely
recognized as an industry leading utility cart in the music performance industry” and that Ultimate
was now marketing a “knock-off” of the Multi–Cart. Dahl also noted Ultimate's intent “to expand
into [Dahl's] markets with similar pricing and with millions of dollars [sic ] worth of Chinese carts
planned to be dumped in the United States with lower pricing.” However, in claiming patent and
trademark infringement, Dahl repeatedly asserted that the two products were “nearly identical,
folding transport carts.” Indeed, Dahl's claims relied heavily on the fact that the mark and design
of the two products were nearly indistinguishable. A false or misleading statement that causes
consumer confusion, but does not expressly assert or clearly imply the inferiority of the underlying
plaintiff's product, does not constitute disparagement. Because the alleged *298  likeness of the
two products did not derogate the Multi–Cart, we reject Ultimate's theory of disparagement based
on consumer confusion over the product name and design.
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B.


Ultimate also contends that several phrases in its 2010 product catalog disparage the Multi–Cart by
asserting the superiority of the Ulti–Cart. As Ultimate notes, the 2010 product catalog states that
“Ultimate Support designs and builds innovative, superior products,” that the company provides
“unique support solutions that are crafted **266  with unparalleled innovation and quality and
accompanied by superior customer service,” and that the Ulti–Cart has “patent-pending folding
handles and levers.” Ultimate suggests that these phrases imply that the Multi–Cart is inferior and
that “patent-pending” suggests “that Dahl does not have proprietary rights to its product.”


[21]  The Court of Appeal did not address these statements, instead noting that potential
disparagement should be assessed by reference to the “allegations of the Dahl complaint, Dahl's
application for a temporary restraining order, and Dahl's responses to interrogatories to the terms
of the Hartford insurance policy.” But, as discussed above, a duty to defend may be supported not
only by the allegations in the complaint but also by facts alleged, reasonably inferable, or otherwise
known to the insurer. Ultimate's new product catalog was produced by Dahl in the underlying
action and referenced in his complaint. Thus, the contents of the catalog were reasonably known
to Hartford and should be considered in determining whether the Dahl action set forth a possible
claim of disparagement.


[22]  Even so, however, no disparagement claim is apparent. Ultimate contends that the
phrase “patent-pending” when combined with words like “innovative,” “unique,” “superior,” and
“unparalleled” suggests the superiority of the Ulti–Cart and, by implication, the inferiority of the
Multi–Cart. But these words considered in their context do not support Ultimate's contention.
Although the phrase “patent-pending folding handles and levers” appears on the page of the catalog
describing the Ulti–Cart, the words “innovative,” “unique,” “superior,” and “unparalleled” appear
on pages providing general descriptions of the company, and they are ***669  most reasonably
understood as generic assertions of the company's excellence. For example, “superior” does not
necessarily imply a derogatory comparison; it may be used to describe something “[o]f great
value or excellence; extraordinary” (American Heritage Dict. (4th ed.2000) p. 1737) or “notably
excellent of its kind: surpassingly good” (Webster's 3d New Internat. Dict. (2002) p. 2294).
Similarly, “patent-pending” does not guarantee that a patent will be granted or that the product is
of higher quality. Contrary to Ultimate's claims, these statements are not *299  specific enough to
call into question Dahl's proprietary rights in his product or to suggest that the Ulti–Cart has any
unique feature that is an “ ‘important differentiator’ between competing products.” (E.piphany,
supra, 590 F.Supp.2d at p. 1253.) Rather, the phrases at issue appear to be more “akin to ‘mere
puffing,’ which under long-standing law cannot support liability in tort.” (Consumer Advocates v.
Echostar Satellite Corp. (2003) 113 Cal.App.4th 1351, 1361, fn. 3, 8 Cal.Rptr.3d 22.)
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Were we to adopt Ultimate's theory of disparagement, almost any advertisement extolling the
superior quality of a company or its products would be fodder for litigation. Proliferation of such
litigation would interfere with “the free flow of commercial information” (Va. Pharmacy Board
v. Va. Consumer Council (1976) 425 U.S. 748, 765, 96 S.Ct. 1817, 48 L.Ed.2d 346) and “the
informational function of advertising” (Central Hudson, supra, 447 U.S. at p. 563, 100 S.Ct. 2343),
which are essential to informed choice in our free enterprise economy. In light of the important
purposes of commercial speech, specificity requirements serve to narrow the range of publications
in the marketplace that may rise to the level of a legally actionable injurious falsehood.


CONCLUSION


Our holding clarifies and limits the scope of an insurer's duty to defend a policyholder against a
possible claim of disparagement, as that term is used in a commercial general liability policy. Of
course, an insurer and its insured may contract for any broader coverage to which they mutually
agree. Here, because the facts and pleadings were not sufficient to support a possible claim of
disparagement, there was no duty to defend under the Hartford policy. We affirm the judgment
of the Court of Appeal.


WE CONCUR: CANTIL–SAKAUYE, C.J., BAXTER, WERDEGAR, CHIN, CORRIGAN, JJ.,
and KENNARD, J. *


* Retired Associate Justice of the Supreme Court, assigned by the Chief Justice pursuant to
article VI, section 6 of the California Constitution.
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59 Cal.4th 277, 326 P.3d 253, 172 Cal.Rptr.3d 653, 14 Cal. Daily Op. Serv. 6462, 2014 Daily
Journal D.A.R. 7443
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Synopsis
Action was brought involving questions as to insurance carriers' duty to defend or indemnify
manufacturer of asbestos products for any resultant judgments against it in numerous pending
lawsuits. The United States District Court for the Eastern District of Michigan, John Feikens, J.,
451 F.Supp. 1230, entered a judgment from which all parties appealed. The Court of Appeals,
Keith, Circuit Judge, held that: (1) under Illinois and New Jersey laws governing interpretation
of products liability policies issued by various insurers of asbestos manufacturer, term “bodily
injury” as universally used in the policies providing coverage for various time periods would
be construed to include tissue damage taking place upon inhalation of asbestos; thus, exposure
theory, under which insurers would be obligated to defend suits brought against manufacturer by
individuals who contracted cumulative, progressive disease of asbestosis as result of exposure to
asbestos during time insurers provided coverage, rather than manifestation theory, under which
insurers would have been obligated to defend suits brought by individuals manifesting liability
during period of coverage, would be applied for purposes of determining insurers' liability, and
(2) where manufacturer of asbestos products was uninsured during portion of time that individuals
suing manufacturer were exposed to asbestos products, manufacturer would be required to bear
prorata costs of defending suits by individuals who developed cumulative, progressive lung disease
allegedly as result of exposure to asbestos products.


Affirmed.
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Merritt, Circuit Judge, filed dissenting opinion.


Procedural Posture(s): On Appeal.


West Headnotes (4)


[1] Insurance Continuous acts and injuries;  trigger
Insurance Bodily injury
Insurance Commencement of Duty;  Conditions Precedent
Under Illinois and New Jersey laws governing interpretation of products liability policies
issued by various insurers of asbestos manufacturer, term “bodily injury” as universally
used in the policies providing coverage for various time periods would be construed to
include tissue damage taking place upon inhalation of asbestos; thus, exposure theory,
under which insurers would be obligated to defend suits brought against manufacturer
by individuals who contracted cumulative, progressive disease of asbestosis as result of
exposure to asbestos during time insurers provided coverage, rather than manifestation
theory, under which insurers would have been obligated to defend suits brought by
individuals manifesting liability during period of coverage, would be applied for purposes
of determining insurers' liability.


157 Cases that cite this headnote


[2] Insurance Allocation
An insurer must bear entire cost of defense where there is no reasonable means of pro rating
costs of defendants between covered and noncovered items; however, where defense costs
can be readily apportioned, insured must pay its fair share for defense of noncovered risk.


92 Cases that cite this headnote


[3] Insurance Effect of other insurance
Where manufacturer of asbestos products was uninsured during portion of time that
individuals suing manufacturer were exposed to asbestos products, manufacturer would be
required to bear prorata costs of defending suits by individuals who developed cumulative,
progressive lung disease allegedly as result of exposure to asbestos products.


42 Cases that cite this headnote


[4] Insurance Effect of other insurance
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In products liability suit brought against manufacturer of asbestos products by persons
who allegedly developed cumulative, progressive lung disease as result of exposure to
such products, each of manufacturer's insurers, which issued policies covering various
time periods, would be liable for its prorata share except those which could show that no
exposure to asbestos manufactured by its insured took place during certain years so as not
to be liable for those years.


103 Cases that cite this headnote
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Before KEITH and MERRITT, Circuit Judges, and PECK, Senior Circuit Judge.


Opinion


KEITH, Circuit Judge.


This case presents a novel and important question of insurance law. A manufacturer of asbestos
products faces huge potential liability because of numerous lawsuits filed around the country by
persons who inhaled asbestos fibers allegedly manufactured by the company. The claimed basis for
liability is that the asbestos manufacturer failed to warn asbestos workers and other ultimate users
of its products that asbestos was a dangerous product which, if inhaled, could cause an early death
from cancer or other disease. The company had various products liability insurance policies over
a twenty-year period of time. These policies were issued by five different insurance companies.
Which of the insurance companies is obligated to provide a defense to the numerous *1214
lawsuits? And, assuming the manufacturer is found liable, which of the insurance companies must
cover the judgment? These are the issues presented by this case. They are not easy to resolve and
they have split the American insurance industry, many of whose member companies have filed
amicus curiae briefs.


FACTS


Background


From 1923 until 1970, Forty-Eight Insulations, Inc. manufactured products which contained
asbestos. Asbestos is a mineral compound which has high tensile strength and flexibility. Asbestos
also withstands high temperatures. For these reasons, asbestos has many commercial uses,







Insurance Co. of North America v. Forty-Eight Insulations, Inc., 633 F.2d 1212 (1980)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


especially in the construction industry. Asbestos is used in home insulation, cements, paints and
tile.


The problem is that tiny asbestos particles can become airborne when asbestos is mined and
processed, when asbestos materials are used at a construction or other site, and when old buildings
containing asbestos are demolished. When these asbestos particles become airborne, a number of
them are inhaled by persons in the area. The asbestos particles are deposited in the lungs. If, over
the years, enough asbestos particles are inhaled, they can cause a variety of pulmonary diseases.
Medical science is not certain exactly how these diseases develop, but there is universal agreement
that excessive inhalation of asbestos can and does result in disease. These asbestos-caused diseases
include mesothelioma, broncheogenic carcinoma (lung cancer), and asbestosis. 1


1 Throughout this opinion, we shall be discussing the liability situation as it relates to
asbestosis. The reason is that mesothelioma and lung cancer present very different
considerations. Mesothelioma is cancer of the mesothelial cells which line the chest wall
and surround the organs of the chest cavity. This cancer is associated with the inhalation of
asbestos fibers. Mesothelioma generally does not occur until 20 years or more after there
has been excessive inhalation of asbestos. Mesothelioma is easily discovered and diagnosed
shortly after it develops. Unfortunately, there is no satisfactory treatment for the disease, and
the victim almost always dies within several years of the tumor's initial development.
Lung cancer's development is similar to that of mesothelioma. However, the correlation
between the inhalation of asbestos and the development of lung cancer is not established.
Rather, it appears that inhalation of asbestos accelerates the development of lung cancer in
persons who smoke.


The most common disease is asbestosis. Asbestosis occurs when fibrous lung tissue surrounds
small asbestos particles in the lungs to prevent the particles from moving around or causing
irritation to neighboring cells. Ordinarily, this encapsulation of the asbestos particles is a good
thing. However, if too many asbestos particles are inhaled, then the encapsulation process
diminishes pulmonary function and makes breathing difficult. When this occurs, the disease of
asbestosis is said to be present.


Asbestosis is a progressive disease. It ordinarily takes years of breathing asbestos fibers
for asbestosis to occur. And asbestosis varies greatly from person to person. Obviously, the
concentration of the asbestos in the work environment is a critical factor. The more asbestos fibers
a worker inhales, the more quickly a worker will contract asbestosis. Even so, there are many
vagaries. The average human lung has much excess capacity and can absorb a fair amount of
asbestos particles. How much varies. Many construction workers exposed to asbestos for forty
years or more do not become diseased. Others, exposed to asbestos for shorter periods of time at
lower concentrations, do contract asbestosis. 2
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2 Two leading articles in the medical literature on asbestosis are Selikoff, Bader, Bader, Churg,
and Hammond, “Asbestosis and Neoplasis”, 42 Am.J.Med. 487 (1967); Selikoff, Churg, and
Hammond, “The Occurrence of Asbestosis among Insulation Workers”, 132 Ann. New York
Acad. Sci. 139 (1965). A good discussion of asbestosis is contained in Borel v. Fibreboard
Paper Products, 493 F.2d 1076, 1083-85 (5th Cir. 1973), cert. denied, 419 U.S. 869, 95 S.Ct.
127, 42 L.Ed.2d 107 (1974).


The typical person who has contracted asbestosis is a worker who was employed in an industry in
which many asbestos-laden *1215  products were used, e. g. construction. Usually, the worker has
been exposed to asbestos particles for many years-at least ten, and generally for twenty or more.


By the late 1960s so many workers had contracted asbestosis that manufacturers began to cut back
on the production of asbestos-containing products. Forty-Eight Insulations stopped using asbestos
in its products in 1970. However, there remained the question of liability for the past sale of these
products containing asbestos.


Suits on behalf of the injured workers were filed against the asbestos manufacturers. The workers'
theory of liability was that under Restatement Torts 2d s 402A, asbestos was an inherently
dangerous product which the manufacturers had to warn them about. The workers claimed that
the manufacturers had not so warned them and that therefore the workers should recover. To the
extent that it was impossible to tell which particular manufacturer was responsible, they contended
that all relevant asbestos manufacturers should be jointly and severally liable. 3


3 Joint and several industry-wide liability is itself an interesting question. In asbestosis cases,
plaintiff-workers in underlying lawsuits have been able to show that various asbestos
manufacturers actually applied the asbestos products to which the workers were exposed.
However, in some jurisdictions, joint and several industry-wide liability can be established
even if a plaintiff cannot show that a particular company's or companies' products were
actually involved. The mere likelihood that a company provided a defective product to the
plaintiff may be sufficient to trigger liability. See Sindell v. Abbott Labs, Inc., 26 Cal.3d
588, 163 Cal.Rptr. 132, 607 P.2d 924 (1980); Abel v. Eli Lilly & Co., 94 Mich.App. 59,
289 N.W.2d 20 (1979); Hall v. DuPont, 345 F.Supp. 353, 370-80 (E.D.N.Y.1972); See also
Restatement 2d, Torts s 433(B) (1972); Comment, DES and a Proposed Theory of Enterprise
Liability, 46 Fordham L.Rev. 963 (1978).


The above-outlined theory of liability was endorsed in the leading case of Borel v. Fibreboard
Paper Prods., 493 F.2d 1076 (5th Cir. 1973), cert. denied, 419 U.S. 869, 95 S.Ct. 127, 42 L.Ed.2d
107 (1974). See Prosser, Law of Torts, s 52 at 315-20 (4th Ed. 1971). Borel has triggered an
avalanche of law suits against the entire asbestos manufacturing industry. The typical complaint
names a multitude of companies which manufactured asbestos-containing products over the years.
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One of these companies is Forty-Eight Insulations. As of the date of the district court opinion,
Forty-Eight had been named as a defendant in 251 “asbestos suits”. By the end of 1978, Forty-
Eight had over 800 such suits filed against it. By the summer of 1979, over 1,370 cases were filed.


The Instant Case


In recent years, most manufacturers have taken out insurance policies to protect them against
products liability suits. Before 1955, Forty-Eight was apparently self-insured. 4  Starting in that
year, Forty-Eight was covered by various insurance policies issued by different companies. The
Insurance Company of North America (INA) insured Forty-Eight from October 31, 1955 to
October 31, 1972 with six consecutive insurance policies whose coverage limits varied. Affiliated
FM Insurance Company (Affiliated FM) insured Forty-Eight from October 31, 1972 to January 10,
1975. Illinois National Insurance Company (Illinois National) insured Forty-Eight from January
10, 1975 to January 12, 1976. Travelers Indemnity Company of Rhode Island (Travelers) insured
Forty-Eight from January 12, 1976 to November 8, 1976. Liberty Mutual Insurance Company
(Liberty Mutual) has insured Forty-Eight since that date.


4 Forty-Eight thought that it did have insurance coverage before 1955. However, any such
policies were lost and/or destroyed and Forty-Eight was unable to prove it had any coverage
before that date.


The various policies issued by the above companies have varied in their coverage over the years. 5


However, each of the policies uniformly defined what it covered, when coverage applied and the
definitions of the various terms used. 6  The reason is *1216  that the insurance industry uses
standardized language in its general liability policies. Thus each of the policies taken out by Forty-
Eight contained the same relevant language. This language was as follows:


5 See the breakdown which is reproduced as appendix “A” to this opinion.


6 Coverage limits ranged from $300,000 (per accident)/$100,000 (per person) from 1955 to
1962; $500,000 (per accident) from 1962 to 1973; $400,000 (per accident) from 1973 to
1975; $300,000 (per accident) in 1976; $1,000,000 (per accident) from 1976 to the present.
In addition, starting in 1976, Liberty Mutual's policy contained a $100,000 per person
deductible for asbestosis cases. Since most asbestosis cases have been settling for less than
$100,000, this means that, as a practical matter, Forty-Eight is uninsured for asbestosis
occurring after 1976. A chart containing each of the policies and their coverage is reproduced
as appendix “B” to this opinion.
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(The insurer) will pay on behalf of the insured all sums which the insured shall be legally
obligated to pay as damages because of ... bodily injury or ... property damage to which this
policy applies caused by an occurrence. 7


7 In 1966, the provision providing coverage for liability “caused by an occurrence” was
changed from the previous provision which provided coverage for liability “caused by
accident”. This case, however, centers on interpretation of the term “bodily injury”. No party
to this suit ascribes any significance to this 1966 change as far as this suit is concerned.


“Bodily injury” means bodily injury, sickness or disease sustained by any person which occurs
during the policy period, including death at any time resulting therefrom.


“Occurrence” means an accident, including injurious exposure to conditions which results,
during the policy period, in bodily injury....


The above-cited policy language causes little difficulty in the ordinary case. Asbestosis, however,
presents thorny problems since it does not clearly fit within the above language. A worker who
contracts asbestosis and sues Forty-Eight and/or other asbestos manufacturers must establish
liability and injury in order to win a judgment. If the worker succeeds in his suit and Forty-Eight
is directed to pay, then it is clear that the above-cited insurance coverage is triggered.


But which insurance company has to pay the judgment? At first glance, it would appear that the
insurance company which provides coverage when asbestosis is diagnosed should pay. However,
asbestosis is a slowly progressive, insidious disease. As more and more asbestos particles settle
in the lungs over years of exposure, the disease worsens. At some point, asbestosis interferes with
gas exchange in the lungs and clearly manifests itself. It is thus arguable that a worker's asbestosis
“occurred” during the many years that the worker was breathing in tiny asbestos particles and
accumulating them in his lungs.


This case principally concerns a dispute among Forty-Eight's different insurance carriers over the
years as to which carrier or carriers is liable under the above-cited policy provisions. INA filed
this diversity action in the district court, seeking a declaratory judgment on this issue.


I.


We are called upon in this case to construe uniform provisions in widely-used Comprehensive
General Liability (CGL) insurance policies. We are presented with two different theories of
construction. 8
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8 The issues presented by this case have been the subject of varying judicial interpretation
and commentary. See Porter v. American Optical, (E.D.La. No. 75-2202, Dec. 23, 1977), on
appeal to the Fifth Circuit (manifestation theory adopted); American Motorists Ins. Co. v. E.
R. Squibb, 95 Misc.2d 222, 406 N.Y.S.2d 658 (Sup.Ct.1978); (same); Tenneco Chemicals v.
Employers Mut. Liab. Ins. Co. (S.D.N.Y. No. 76 Cir. 809, April 8, 1977) (exposure theory
adopted); Comment, Liability Insurance for Insidious Diseases: Who Picks up the Tabs? —-
Ford.L.Rev. —- (1980); Note, 26 Wayne L.Rev. 1127 (1980).


INA, Affiliated FM, Illinois National and Liberty Mutual, supported by several amici curiae,
advocate the manifestation theory of liability. Under this theory, bodily injury in a case of
asbestosis could not be deemed to have occurred until the asbestosis manifests itself. The date of
manifestation is the date when the worker knew or should have known he has asbestosis, or the date
that asbestosis is medically diagnosed, whichever came first. Accordingly, under the manifestation
theory, those insurance *1217  companies on the risk when asbestosis manifests itself must pay
any resultant judgment of liability. Simply put, the manifestation theory is that no “bodily injury”
took place until asbestosis became apparent.


Forty-Eight and Travelers, supported by numerous amici curiae, advocate the exposure theory.
They argue that when asbestosis manifests itself has nothing to do with when “bodily injury”
took place. They emphasize that the medical testimony establishes that tissue damage starts to
occur shortly after the initial inhalation of asbestos fibers and that the tissue damage worsens
as the victim breathes in more and more asbestos fibers. The advocates of the exposure theory
characterize asbestosis as a series of continuing injuries to the body which accumulate to cause
death or disability. Under this theory, asbestosis is a “continuing tort” and all insurance companies
which provided coverage from the time of the worker's initial exposure to time of the manifestation
of the disease are jointly and severally liable to defend and to indemnify Forty-Eight if liability
is found.


The district court adopted the exposure theory. 9  The court first noted that many of the insurance
companies that now advocate the manifestation theory had initially embraced the exposure theory.
The court found this initial conduct instructive as to the proper meaning of the policy provisions.


9 More accurately put, the court adopted a version of the exposure theory. In its cross-appeal,
Forty-Eight advocates a series of changes to the district court's exposure theory. These issues
are discussed below in part III.


The principal basis for the district court's position, however, was the medical evidence. The
medical testimony established that “each tiny deposit of scar-like tissue causes injury to a lung”.
From this, the court reasoned that “each such insult-causing injury is an ‘occurrence’ for the
purpose of determining which coverage applies.” 451 F.Supp. 1230, 1239 (E.D.Mich.1978).
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Finally, the district court thought that the exposure theory best served the expectations of the
contracting parties. The court emphasized that an injured worker who sues Forty-Eight makes
out a prima-facie case by showing injury and exposure to Forty-Eight's products. The plaintiff
in such an underlying lawsuit can recover even if he cannot pinpoint the exact time when each
injury occurred. Under Borel, supra, all asbestos manufacturers to whose products a worker was
exposed are jointly and severally liable for the resultant, cumulative injury. By analogy, the
district court reasoned that the manufacturers' insurance coverage should parallel their liability,
and that each insurance company should be jointly and severally liable to defend and indemnify
the manufacturer. Otherwise, concluded the district court, the manufacturer's insurance coverage
would be illusory.


All parties have appealed.


II.


In each case where a plaintiff sues an asbestos manufacturer, a hearing could be held to determine
at what point the build-up of asbestos in the plaintiff's lungs resulted in the body's defenses being
overwhelmed. At that point, asbestosis could truly be said to “occur”. From then on, all companies
which insured the manufacturer would be treated as being “on the risk”. 10


10 Judge Merritt's ingenious opinion tries to find this optimal point by looking to X-ray
diagnosis and establishing a 10-year point. The problem with this innovative theory is
that it disregards the medical testimony that “bodily injury” takes place at or shortly after
inhalation. Moreover, this theory places too much weight on the state of the art in medical
diagnosis. As Judge Merritt acknowledges, X-ray diagnosis is simply one tool used to find
whether a worker has asbestosis. The medical experts termed it a “crude” tool. In contrast,
a lung biopsy would reveal damage shortly after initial exposure. Of course, this is not
currently feasible. But what if medical advances make biopsy or a similar procedure feasible?
We prefer to say that bodily injury is bodily injury from the beginning, rather than to say
that bodily injury is bodily injury ten years from initial exposure because that's when an x-
ray shows it.


*1218  The only problem with this Solomonian interpretation is that no one wants it. The principle
reason is cost. If medical testimony as to asbestosis' origin would have to be taken in each of
the thousands of asbestosis cases, the cost of litigation would be prohibitive. This appears to be
especially true since many of the asbestosis cases are settled before trial. In addition, it is almost
impossible for a doctor to look back and testify with any precision as to when the development of
asbestosis “crossed the line” and became a disease.
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The only thing on which all parties agree is that there is a need for us to arrive at an administratively
manageable interpretation of the insurance policies-one that can be applied with minimal need for
litigation. Reaching such a beneficial result is certainly desirable, but it greatly complicates our
task. In the real world, there are few Solomonian possibilities. And, as we have just seen, those
that do exist are often impractical. Thus, we must turn to the arguments advanced on appeal.


A.


[1]  As noted above, the medical testimony is not in dispute. Asbestosis is a slowly progressive
disease. Injury, in the sense that there is tissue damage, occurs shortly after the initial inhalation of
asbestos fibers. It was because of this early tissue damage that the district court concluded that the
insurance companies would be liable from the date of a worker's initial exposure to asbestos. The
district court thus equated the “bodily injury” which is covered by the insurance policies with the
development of the tiny, scar-like tissue in the victim's lungs. Because each additional inhalation
of asbestos fibers results in the build-up of additional scar tissue in the lungs, the district court
deemed the “bodily injury” to occur whenever asbestos fibers were inhaled.


The medical testimony strongly supports the exposure theory. The appellants-who are proponents
of the manifestation theory-seek to blunt the significance of this testimony. They agree that tissue
damage takes place shortly after initial inhalation of asbestos fibers. However, they contend that
this is irrelevant. Appellants argue that what should matter under the contract is compensable
“bodily injury”. They rely heavily on analogous insurance law cases. These cases will be discussed
below.


We concede that appellants have a good argument. How one views “bodily injury” or “disease”
depends on how one defines those terms. The doctors who testified openly stated that this was so.
Dr. George Wright, for example, testified as follows:


Well, you get, first of all, you get into something of a matter of semantics. What is
a disease? ... At what stage of quantitative abnormality does something become
a disease? Its a judgment call.


Dr. Wright explained that a physician or biologist might not regard asbestosis as a disease so long
as it was not diagnosable by x-ray or if the patient had no symptoms. In contrast, a histologist, who
studies tissue systems, would regard asbestosis as a disease from the very beginning. Dr. Wright
explained:
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Now, is tissue injury a disease? You go to the histologist and he will say, “You bet your boots it
is a disease”. He will find asbestos fibers, asbestos bodies, and he will say that is asbestos(is),
period. That is a disease. And he can do that long before the clinician can do it.


This “judgment call” is what is before us for review. As a matter of contract law, in this case, when
did the disease of asbestosis occur?


Appellants urge that date of manifestation is the preferable interpretation of when bodily injury
occurs. Appellants claim that this interpretation best serves the intent of the parties, which is to
treat cumulative disease cases the same as ordinary accident cases. Otherwise, argue appellants,
the limits and deductibles contained in the various insurance policies make no sense. 11  Appellants
emphasize that manifestation is the only theory that *1219  reasonably allows the operation of the
insurance industry's claims machinery and administration of suits and coverage. In a nutshell, the
proponents of the manifestation theory urge that we treat asbestosis the same as any other disease
and that we not make any “special rules” for the cumulative disease situation which asbestosis
presents.


11 See fn. 28, infra.


We cannot agree. Cumulative disease cases are different from the ordinary accident or disease
situation. First, the underlying theory of tort liability is that the asbestos manufacturers continually
failed to warn the asbestos workers and that, as a result of this, continuous breathing of asbestos
particles allowed asbestosis to progress to the point where it caused death or injury. The insurance
policies before us are comprehensive general liability policies which are designed to insure the
manufacturer against products liability suits. The contracting parties would expect coverage to
parallel the theory of liability. Otherwise, as the district court noted, the manufacturer's coverage
becomes illusory since the manufacturer will likely be unable to secure any insurance coverage in
later years when the disease manifests itself. 12


12 In its brief, INA states that the district court's reliance upon the Borel case “as controlling
precedent for the interpretation of insurance contracts is almost embarrassing. Contractual
language controls contractual interpretation. Rules of Tort do not.” INA oversimplifies the
issue in its effort to discredit the district court. The insurance policies which we must interpret
are meant to protect a manufacturer from products liability judgments. The legal theory used
in the underlying tort suits is certainly relevant in helping a court define what was meant
by the policy language.


Second, a question might exist as to whether the microscopic tissue injury which occurs upon
initial inhalation of asbestos should be defined as the occurrence of a “disease” or “bodily injury”.
However, there is universal medical agreement that the time when asbestosis manifests itself is
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not the time when the disease occurred. No doctor would say that asbestosis occurred when it was
discovered. As Dr. Wright testified:


Suppose a man never goes to see anybody or never has a chest (x-ray) film made
or anything else done until he is far advanced and the diagnosis is then made on
that date. Well, nobody, I think, would ask you to believe that is when the disease
began. That is when the diagnosis was made, but it was a temporal phenomenon
based on things having nothing to do with tissue injury; namely, when did the
man go to see a doctor so the diagnosis could be made?


Third, although there are solid arguments to support the manifestation theory, we are bound to
broadly construe the insurance policies to promote coverage. This is a diversity case and we must
apply Illinois and New Jersey law. We adopt the district court's cogent discussion of this issue:


In a contract diversity action such as this, Michigan conflict of law rules require
the application of the law of the place where the insurance policies were issued
and countersigned. Chrysler Corp. v. Insurance Company of North America,
328 F.Supp. 445 (E.D.Mich.1971). The parties agree that Illinois law applies to
the interpretation of all the policies except the Liberty Mutual policies, which
are governed by New Jersey law. The law of both states holds that where the
terms of an insurance contract are clear and unambiguous, they must be given
their common and ordinary meaning. See Canadian Radium & Uranium Corp.
v. Indemnity Insurance Company of North America, 411 Ill. 325, 104 N.E.2d
250 (1952); Boswell v. Travelers Indemnity Co., 38 N.J.Super. 599, 120 A.2d
250 (1956); Wilkinson & Son, Inc. v. Providence Washington Ins. Co., 124
N.J.Super. 466, 307 A.2d 639 (1973). In both states insurance contracts are to be
liberally construed in favor of the insured and against the insurer. J. L. Simmons
Co. v. Fidelity and Casualty Co., 511 F.2d 87 (6th Cir. 1975) (applying Ill. law);
Last v. West American Co., 139 N.J.Super. 456, 354 A.2d 364 (N.J.1976). If
there are ambiguities in the policy, or uncertainty over itsinterpretation, *1220
the policy is to be construed against the insurer, and in favor of the insured.
Tiffany Decorating Co. v. General Accounts Fire and Life, 12 Ill.App.3d 597,
299 N.E.2d 378 (1973); Bryan Construction Co. v. Employer's Surplus Lines
Ins. Co., 60 N.J. 375, 290 A.2d 138 (N.J.1972). See also Corbett Co. v. Ins.
Co. of North America, 43 Ill.App.3d 624, 357 N.E.2d 125, 2 Ill.Dec. 148, 357
N.E.2d 125 (1976).
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451 F.Supp. at 1237-38.


B.


Because of policy considerations and because of the medical testimony, we do not find controlling
the analogous insurance cases urged upon us by the appellants.


First, there are the statute of limitations cases. In the past, defendants have argued that since a
disease “occurs” at or shortly after exposure to a foreign substance, that is the time when the
statute of limitations should start running. The problem is that such a ruling would bar relief to
many plaintiffs who were unaware that they were being injured until years later when the disease
manifests itself. To avoid such an unfair result, most courts 13  have adopted a manifestation rule:


13 See United States v. Kubrick, 444 U.S. 111, 123-24, 100 S.Ct. 352, 360-61, 62 L.Ed.2d 259
(1979); Urie v. Thompson, 337 U.S. 163, 170-71, 69 S.Ct. 1018, 1024-25, 93 L.Ed. 1282
(1949); Goodman v. Mead Johnson & Co., 534 F.2d 566, 570, 574-5 (3rd Cir. 1976); cert.
denied, 429 U.S. 1038, 97 S.Ct. 732, 50 L.Ed.2d 748 (1977); Roman v. A. H. Robins Co.,
518 F.2d 970, 972 (5th Cir. 1975); Schenebeck v. Sterling Drug Inc., 423 F.2d 919, 924 (8th
Cir. 1970); R. J. Reynolds Tobacco Co. v. Hudson, 314 F.2d 776, 780 (5th Cir. 1963); Brush
Beryllium Co. v. Meckley, 284 F.2d 797, 800 (6th Cir. 1960); Sylvania Elec. Prods., Inc. v.
Barker, 228 F.2d 847-8 (1st Cir. 1955), cert. denied, 350 U.S. 988, 76 S.Ct. 475, 100 L.Ed.
854 (1956); Thrift v. Tenneco Chems., Inc., 381 F.Supp. 543, 546 (N.D.Tex.1974); Withers
v. Sterling Drug, Inc., 319 F.Supp. 878, 881 (S.D.Ind.1970); Steiner v. Ciba-Geigy Corp.,
364 So.2d 47, 48-49 (Fla.Dist.Ct.App.1978); Chrischilles v. Griswold, 260 Iowa 453, 463,
150 N.W.2d 94, 199 (1967); Raymond v. Eli Lilly & Co., 117 N.H. 164, 175-76, 371 A.2d
170, 177 (1977); Frohs v. Greene, 253 Or. 1, 2-4, 452 P.2d 564, 565 (1969); Gilbert v. Jones,
523 S.W.2d 211, 213 (Tenn.Ct.App.1974).
Indeed, asbestosis cases themselves are a prime example of the application of the “discovery
rule” applied in statute of limitations cases. See Karjala v. Johns-Manville Prods. Corp., 523
F.2d 155, 160-61 (8th Cir. 1975); Borel, supra, 493 F.2d at 1102; Velasquez v. Fibreboard
Paper Prods. Corp., 97 Cal.App.3d, 881, 889, 159 Cal.Rptr. 113, 118 (1979); Louisville Trust
Co. v. Johns-Manville Prods. Corp., 580 S.W.2d 497 (1979); Harig v. Johns-Manville Prods.
Corp., 284 Md. 70, 71, 394 A.2d 299, 300 (1978).
We note, however, that a minority of cases have rejected this liberal view and strictly hold
that the statute of limitations begins to run from the time of injury, even if undiscovered. See
Thornton v. Roosevelt Hospital, 47 N.Y.2d 780, 417 N.Y.S. 920, 391 N.E.2d 1002 (1979).
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“inasmuch as the injurious consequences of the exposure are the product of a period of time
rather than a point of time; consequently, the afflicted employee can be held to be ”injured“
only when the accumulated efforts of the deleterious substance manifest themselves”. Urie v.
Thompson, 337 U.S. 163, 170, 69 S.Ct. 1018, 1024, 93 L.Ed. 1282 (1949) (citation omitted)


Here, we find that the policy considerations are the opposite of those present in the statute
of limitations cases. A manifestation rule would deny coverage to the insured manufacturer.
Moreover, it is the injury and not its discovery that makes the manufacturer liable in the underlying
tort suit. As noted above, such underlying liability should also trigger insurance coverage. We
disagree with appellant's argument that identical language used in statutes of limitations and
insurance policies must necessarily be interpreted identically. Linguistic uniformity should not
dictate how contracts or statutes are interpreted. Statutes of limitation are meant to protect
defendants against stale claims, nor bar injured plaintiffs who have acted in good faith. Insurance
contracts are meant to cover the insured. 14


14 See e. g. Tijsseling v. General Accident Fire & Life Assurance Corp., 55 Cal.App.3d 623,
127 Cal.Rptr. 681 (1976) (that the cause of action accrued at manifestation did not mean that
damages for insurance coverage purposes had to be measured from that point as well).


*1221  Second, there are the worker's compensation cases. Assume that a worker is debilitated by a
progressive disease like asbestosis. Where that worker has been exposed to asbestos while working
for various employers over the years, which employer is liable for the worker's compensation
coverage? Courts have generally adopted a “last employer pays” rule. 15  This rule, however, is the
general rule applicable in worker's compensation cases. 16  The underlying rationale for the rule is
“the overriding importance of efficient administration in this area.” Travelers Ins. Co. v. Cardillo,
225 F.2d 137, 145 (2d Cir.), cert. denied, 350 U.S. 913, 76 S.Ct. 196, 100 L.Ed. 800 (1955).
While such considerations are present here, they do not override the rules of contract interpretation
we have already noted. Moreover, because all that is required to establish workers compensation
liability is a work-related injury, administrative considerations are of greater significance in
workers compensation cases than in liability insurance cases.


15 See, e. g. General Dynamics Corp. v. Benefits Review Bd., 565 F.2d 208 (2d Cir. 1977);
Travelers Ins. Co. v. Cardillo, 225 F.2d 137, cert. denied, 350 U.S. 913, 76 S.Ct. 196, 100
L.Ed. 800 (1955); Grain Handling Co. v. Sweeney, 102 F.2d 464 (2d Cir.), cert. denied, 308
U.S. 570, 60 S.Ct. 83, 84 L.Ed. 478 (1939); Sylvia's Case, 313 Mass. 313, 47 N.E.2d 293
(1943); Yurow v. Jersey Hat Corp., 131 N.J.L. 265, 36 A.2d 296 (1944), aff'd 132 N.J.L.
180, 39 A.2d 371 (1944).


16 We note that Illinois has passed specific worker's compensation legislation to deal with
asbestosis and silicosis cases. Under this legislation, the last employer where the worker was
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exposed to asbestosis is liable. Ch. 48 Ill.Rev.Stat., s 172.36(d) (1975). New Jersey Law is
similar. See Bucuk v. Zusi Brass Foundry, 49 N.J.Super. 187, 139 A.2d 436 (1958).


Third, and of most relevance, are health insurance cases. Under these cases, there is no coverage
until a disease is diagnosable as such. 17  Thus, in Metropolitan Life Ins. Co. v. Reynolds, 48 Ariz.
205, 60 P.2d 1070 (1936), a court found coverage for insanity which manifested itself during
the policy period even though it was caused by syphilis contracted before there was insurance
coverage. Similarly, Cohen v. North American Life & Casualty Co., 150 Minn. 507, 185 N.W.
939 (1921) also found coverage where the insured underwent surgery for a condition which had
a cause which predated the policy period.


17 See e. g. Royal Family Ins. Co. v. Grimes, 42 Ala.App. 481, 168 So.2d 262 (1964);
Metropolitan Life Ins. Co. v. Reynolds, 48 Ariz. 205, 60 P.2d 1070 (1936); Broccolo v.
Horace Mann Mut. Cas. Co., 37 Ill.App.2d 493, 186 N.E.2d 89 (1962); Cohen v. North
American Life & Casualty Co., 150 Minn. 507, 185 N.W. 939 (1921); Kissil v. Beneficial
Nat. Life Ins. Co., 64 N.J. 555, 319 A.2d 67 (1974); Reiser v. Metropolitan Life Ins. Co., 262
App.Div. 171, 28 N.Y.S.2d 283 (1st Dept. 1941), aff'd 289 N.Y. 561, 43 N.E.2d 534 (1942).
See generally Annot., 53 A.L.R.2d 686 (1957).


These cases certainly appear to provide support for the manifestation theory. We do not, however,
view them as controlling here. On the contrary, we think that they support the exposure theory. The
reason is that the health insurance cases rely on the same rules of construction that we think are
applicable here: insurance policies must be strictly construed in favor of the injured and to promote
coverage; similarly, a policy must be construed to favor the legitimate expectations of the parties.


In Metropolitan Life Ins. Co., supra, the court construed an insurance policy which provided
coverage where the insured had become totally and permanently disabled, as the result of “bodily
injury or disease occurring and originating after the issuance of said Policy ...” In Cohen, the court
construed a similar insurance policy which provided coverage for a disability resulting from “a
disease which shall originate and begin after this policy shall have been in continuous force for
30 days.”


Both cases reached the same result for the same reasons. Health insurance policies protect the
insured in case of disabling sickness. This is why people buy such policies in the first place. It
would be unfair to the insured-and contrary to his expectations when he bought the insurance-to
allow a *1222  hidden condition to defeat the coverage which he bought. 18


18 There is yet another line of cases relating to property insurance. Under these cases, latent
defects in property which later cause damage do not trigger insurance coverage. See Maples
v. Aetna Casualty & Surety Co., 83 Cal.App.3d 641, 148 Cal.Rptr. 80 (1978); Tijsseling
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v. Gen'l Accident Fire & Life Assur. Corp., 55 Cal.App.3d 623, 127 Cal.Rptr. 681 (1976);
Remmer v. Glens Falls Indemnity Co., 140 Cal.App.2d 84, 295 P.2d 19 (1956); Oceanonics
Inc. v. Petroleum Distrib. Co., 280 So.2d 874 (La.App.1973), aff'd ; 292 So.2d 190 (La.1974);
Deodato v. Hartford Ins. Co., 143 N.J.Super. 396, 363 A.2d 361 (1976), aff'd, 154 N.J.Super.
263, 381 A.2d 354 (1977); Annot. 57 A.L.R.2d 1385 (1958), contra Sylla v. United States
Fidelity & Guaranty Co., 54 Cal.App.3d 895, 127 Cal.Rptr. 38 (1976). In these cases,
insurance coverage did not begin until the defect showed itself. However, in each of these
cases, no damage or injury of any kind took place until manifestation.
However, when courts are dealing with property damage situations where damages slowly
accumulate, courts have generally applied the exposure theory. So long as there is tangible
damage, even if minute, courts have allowed coverage from that time. Champion Int'l Corp.
v. Continental Casualty Co., 546 F.2d 502 (2d Cir. 1976), cert. denied, 434 U.S. 819, 98 S.Ct.
59, 54 L.Ed.2d 75 (1971); Union Carbide Corp. v. Travelers Indemnity Co., 399 F.Supp. 12
(W.D.Pa.1975); Gruol Constr. Co. v. Ins. Co. of N. America, 11 Wash.App. 632, 524 P.2d
427 (1974). But see United States Fidelity & Guar. Co. v. American Ins. Co., 169 Ind.App.
1, 345 N.E.2d 267.
It is true that the above cases stand for the general rule that general liability insurance policies
protect against injury and not just against the occurrence of a negligent act where that act
does not result in injury. However, as the district court noted below, “(t)he negligent acts
alleged in the underlying lawsuits occurred when the products were sold without sufficient
warning, not when the plaintiffs were exposed. The medical evidence in this case indicates
clearly that injury to lung tissue occurs soon after exposure, not when the disease manifests
itself.” 451 F.Supp. at 1241.


In this case, we are faced with two possible constructions, one of which is likely to leave the
manufacturer insured, the other of which leaves the manufacturer uninsured for all practical
purposes. We think that Illinois and New Jersey courts would try to construe the contract language
to embrace the exposure theory.


C.


We do not rely on judicial fiat. Initially, we note that Forty-Eight strenuously argues that the
policy language is ambiguous. It points out that the insurance industry is divided between the
manifestation and exposure theories and that some insurance companies which initially accepted
coverage under the exposure theory only belatedly changed their position. It further emphasizes
that words such as “bodily injury” and “occurs” are inherently ambiguous.


We think that a better view is that the contractual terms in issue here, “bodily injury” and
“occurrence” are inherently ambiguous as applied to the progressive disease context before us. A
cumulative, progressive disease does not fit the disease or accident situation which the policies
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typically cover. There is usually little dispute as to when an injury occurs when dealing with a
common disease or accident. As can be seen, in this case there is considerable dispute as to when
an injury from asbestosis should be deemed to occur. For this reason, we can apply the above-
stated canons of construction and resolve doubts in favor of maximizing coverage.


Aside from this, however, we believe that the policy language itself is best construed along the lines
of the exposure theory. We need only look at the definition of “bodily injury” in the policy. Bodily
injury is defined as “bodily injury, sickness or disease ...” It is tautological that bodily injury can
be “bodily injury” and is not necessarily just a “disease”. The medical evidence is uncontroverted
that “bodily injury” in the form of tissue damage takes place at or shortly after the initial inhalation
of asbestos fibers. Thus, it requires only a straightforward interpretation of the policy language for
us to adopt the exposure theory. Indeed, for insurance purposes, courts have long defined the term
“bodily injury” to mean “any localized abnormal condition of the living body.” See Appleman,
Insurance Law and Practices s 355 (1965).


We do not find persuasive appellants' contention that “bodily injury” means *1223  “compensable
bodily injury.” The manufacturer here paid for protection from bodily injury resulting in liability.
It should make no difference when the bodily injury happens to become compensable. Put another
way, we see nothing in the policy which requires that the underlying plaintiffs' cause of action
accrue within the policy period. There exists a clear distinction between when bodily injury occurs
and when the bodily injury which has occurred becomes compensable.


Although the problem presented by this case is one of first impression for an appellate court, the
parties were aware of the potential problems which cumulative tort cases might present throughout
the contract period. The etiology of asbestosis has been known since at least the 1930's. Although
Borel was not decided until 1973, it was certainly foreseeable that asbestos manufacturers might
be held liable for failing to warn workers of the danger of asbestos. “But though the application is
novel, the underlying principle is ancient. Under the law of torts, a person has long been liable for
the foreseeable harm caused by his own negligence. This principle applies to the manufacture of
products as it does to almost every other area of human endeavor.” Borel, supra at 1103.


The policies themselves show that the insurance industry contemplated the problem presented
by cumulative trauma cases. 19  Since 1962, each of the policies in question has included in its
definition of “occurrence” a provision referring to continuous or repeated exposure to conditions
which result in injury. 20  There is strong evidence that coverage of diseases such as asbestosis was
contemplated. Indeed, appellants openly admit that this is true. There is no similar provision in the
policies restricting coverage to when asbestosis manifests itself. The insurance industry doubtless
did not foresee the extent of the liability problem asbestosis cases would present. However, that
in itself is no basis for construing the contract the way the appellants want.
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19 We additionally note that published interpretations of the standard clauses in the industry-
wide comprehensive general liability policy recognized the possibility that a court would
adopt a proration scheme. See R. Elliott, The New Comprehensive General Liability Policy
12-3 to 12-5 in Practicing Law Institute, Liability Insurance Disputes (Sol Schreiber, ed.
1968) (“In some exposure types of cases involving cumulative injuries it is possible that more
than one policy will afford coverage. Under these circumstances, each policy will afford
coverage to the bodily injury or property damage occurring during its policy period.”); W.
Abrist, The New Comprehensive General Liability Insurance Policy: A Coverage Analysis
(Defense Res. Inst., Inc. 1966) (“In some exposure types of cases involving cumulative
injuries it is possible that more than one policy will afford coverage each to apply to bodily
injury or property damage occurring during its policy period.”)
This shows that there was at least a recognized possibility that a court would adopt some
form of proration scheme.


20 See appendix A.


In sum, we think that the exposure theory adopted by Chief District Judge John Feikens is the
superior interpretation of the contract provisions. 21  “Bodily injury” should be construed to include
the tissue damage which takes place upon initial inhalation of asbestos. That is both a literal
construction of the policy language and the construction which maximizes coverage. It is also the
construction which, we think, best represents what the contracting parties intended.


21 Appellants' argument in terrorem is that a ruling in favor of the exposure theory will create
vast liability for a host of latent diseases. The appellants point out that the insurance policies
in question expired years ago. We here rule only concerning asbestosis, a disease which
has been long-known. If a disease is unknown, we see no underlying basis for liability. The
problems of liability under old insurance policies are no different here than in cases where
a minor was injured and we did not sue while he was under a disability.


The thrust of the appellants' arguments is that we should apply a uniform manifestation rule in all
cases, including this one, and not be concerned with medical intricacies. We see no evidence that
this is what the parties meant.


III.


Although victorious below, Forty-Eight urges that we modify the district court *1224  opinion in
three respects. We shall discuss these questions seriatim.
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A.


The district court, as discussed above, adopted the exposure theory for purposes of liability and
prorated liability among all of the insurance companies which were on the risk while the injured
victim was breathing in asbestos. For those years that Forty-Eight did not have insurance, the
district court treated the manufacturer as self-insured and responsible for a pro rata share of the
cost of indemnification. Thus, if insurer A provided 3 years of coverage, insurer B an additional 3
years, and the manufacturer was uninsured for the remaining 3 years, liability would be allocated
at 1/3 for each of the three concerns.


The district court applied an identical rule apportioning the costs of defending the underlying suits.
To the extent that the manufacturer was uninsured, it has to bear its pro-rata share of the costs
of defense.


Forty-Eight agrees that it must bear its share of the liability risk for those years in which it had
no insurance-that is, before October of 1955. However, Forty-Eight vehemently argues that the
district court was wrong in prorating the cost of defending the law suits against it.


Forty-Eight argues that the insurer's obligation to defend is very broad-broader than its obligation
to indemnify. Under the very wording of the insurance policies, the insurance companies had a
duty to defend based on the allegations in the complaint, even if the allegations are groundless,
false, or fraudulent ...“ See Maryland Casualty Co. v. Peppers, 64 Ill.2d 187, 355 N.E.2d 24 (1976).


Forty-Eight argues further that the duty to defend is sufficiently broad so that it arises when one
count of the complaint is within policy coverage and other counts are not. In many such cases,
courts have not permitted apportionment of defense costs between the insurer and the insured. 22


From these cases, Forty-Eight argues that so long as any insurance company had a duty to defend,
it (Forty-Eight) should not be liable for any costs of defense, even if part or most of the underlying
lawsuit concerned periods of time when Forty-Eight was uninsured.


22 Tampa Elec. Co. v. Stone & Webster Corp., 367 F.Supp. 27 (M.D.Fla.1973); Hogan v.
Midland Nat'l. Ins. Co., 3 Cal.3d 553, 91 Cal.Rptr. 153, 476 P.2d 825 (1970); St. Paul Fire &
Marine Ins. Co. v. Hodor, 200 So.2d 205 (Fla.App.1967); Prince v. Universal Underwriters
Ins. Co., 143 N.W.2d 708 (N.D.1966); Mannheimer Bros. v. Kansas Cas. & Sur. Co., 149
Minn. 482, 184 N.W. 189 (1921); Home Ins. Co. v. Pinski Bros. Inc., 160 Mont. 219, 500
P.2d 945 (1972).


[2]  We cannot agree. We fully accept the legal principles and cases on which Forty-Eight relies.
What Forty-Eight ignores is the rationale on which its authorities are based. An insurer must bear
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the entire cost of defense when “there is no reasonable means of prorating the costs of defense
between the covered and the not-covered items.” Nat'l. Steel Construction Co. v. Nat'l. Union Fire
Ins. Co., 14 Wash.App. 573, 543 P.2d 642, 644 (1975). Thus, in the typical situation, suit will be
brought as the result of a single accident, but only some of the damages sought will be covered
under the insurance policy. In such cases, apportioning defense costs between the insured claim
and the uninsured claim is very difficult. As a result, courts impose the full cost of defense on
the insurer. 23


23 See e.g. All Star Ins. Corp. v. Steel Bar, Inc., 324 F.Supp. 160, 163 (N.D.Ind.1971);
Apex Mutual Ins. Co. v. Christner, 99 Ill.App.2d 153, 240 N.E.2d 742 (1968); Marston v.
Merchants Mutual Ins. Co., 319 A.2d 111, 114 (Me.1974); Satterwhite v. Stolz, 79 N.M.
320, 442 P.2d 810, 812 (1968); Steel Erection Co. v. Travelers Indemnity Co., 392 S.W.2d
713, 715-6 (Tex.Civ.App.1965); Waite v. Aetna Casualty & Surety Co., 77 Wash.2d 850,
467 P.2d 847, 852-3 (1970).


These considerations do not apply where defense costs can be readily apportioned. The duty to
defend arises solely under contract. An insurer contracts to pay the entire cost of defending a claim
which has arisen within the policy period. The insurer has not contracted to pay defense costs
for occurrences which took place outside the *1225  policy period. Where the distinction can be
readily made, the insured must pay its fair share for the defense of the non-covered risk. 24


24 See cases cited at n.22.


[3]  In this case Forty-Eight's own exposure theory, substantially adopted by the district court,
establishes that a reasonable means of proration is available. Forty-Eight has urged that indemnity
costs can be allocated by the number of years that a worker inhaled asbestos fibers. By embracing
the exposure theory, we have agreed. There is no reason why this same theory should not apply to
defense costs. The different insurance companies will pro-rate defense costs among themselves.
It is reasonable to treat Forty-Eight as an insurer for those periods of time that it had no insurance
coverage. 25  Were we to adopt Forty-Eight's position on defense costs a manufacturer which had
insurance coverage for only one year out of 20 would be entitled to a complete defense of all
asbestos actions the same as a manufacturer which had coverage for 20 years out of 20. Neither
logic nor precedent support such a result.


25 Forty-Eight raises the spectre of a conflict of interest between the insurers and Forty-Eight,
since the insurance company would have an interest in minimizing the amount of exposure
during its policy period and maximizing that of the manufacturer for those periods that the
latter was self-insured. We cannot agree that this is a significant problem in light of an
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attorney's duty to protect the interest of the insured. See e.g. Parsons v. Continental Nat'l.
Am. Group, 113 Ariz. 223, 550 P.2d 94 (1976).


B.


Forty-Eight also argues that liability for asbestos-caused injuries should not be permitted for any
time period unless it can be shown that its products were involved. Although the district court used
the term “joint and several liability”, we read its decision as implicitly adopting this position.


[4]  In an underlying asbestosis suit, the plaintiff must show that Forty-Eight's products injured
him in order to be able a maintain a cause of action against Forty-Eight. 26  Under Borel, Forty-
Eight would be jointly and severally liable along with the other asbestos manufacturers. 493 F.2d
at 1094-96. However, in allocating the cost of indemnification under the exposure theory, only
contract law is involved. Each insurer is liable for its pro rata share. The insurer's liability is not
“joint and several”, it is individual and proportionate. Accordingly, where an insurer can show
that no exposure to asbestos manufactured by its insured took place during certain years, then
that insurer cannot be liable for those years. The reason is simple: no bodily injury resulting from
Forty-Eight's products, took place during the years in question. The same thing would be true if
an insurer could show that a worker used an effective respirator during certain years. Again, no
“bodily injury” would have taken place.


26 As we note in n.3, supra, in some cases, courts have adopted a theory of industry-wide
enterprise liability even absent proof that a given company's product or products caused
injury. So far as we know, however, this broad theory has not been extended to asbestosis
cases.


We think that this is implicit in the district court's opinion and only state it here for clarity. However,
the burden of disclaiming coverage will be on the insurer for the year or years in question. 27


27 We recognize that the general rule is that the burden of proof to show coverage is on the
insured. See e.g. Hayes v. Country Mutual Ins. Co., 28 Ill.2d 601, 192 N.E.2d 855, 858
(1963); Warren v. Employers' Fire Ins. Co., 100 N.J.Super. 464, 242 A.2d 635, 639 (1968),
rev'd on other grounds, 53 N.J. 308, 250 A.2d 578 (1969); 46 C.J.S., Insurance s 1316; 44
Am.Jur.2d Insurance s 1964.
In an asbestosis case, however, under Borel, all that an injured worker need do is prove that
a given manufacturer's products contributed to the worker's asbestosis at any time. That is
enough to trigger joint and several liability. As the briefs filed in this case forcefully remind
us, few companies keep records more than 15 or 20 years, if that long. Thus, in many if not
most cases, it will be impossible to tell which company's products were used at what time.
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At best, there will be vague testimony that manufacturer X's products were used at a certain
job site during certain years. Considering that much exposure took place during the 1930's
and 1940's, vague testimony is the best evidence that can be unearthed in many cases.
Because of these unique circumstances, we think it appropriate to presumptively view each
manufacturer as being on the risk for each of the years in which a worker was exposed to
asbestosis. If an insurance company can show that a certain manufacturer's products were
not or could not have been involved for certain years, it will be absolved from paying its
pro-rata share for those years. Given the impossibility in most cases of ascertaining which
company provided asbestos products in different years, we think that this is the fairest way
to apportion liability. Thus, we simply reverse the ordinary burden of proof and place it on
the insurer. We are keenly aware of the need to apply a straightforward formula and not one
which will lead to additional litigation.


*1226  C.


Finally, Forty-Eight urges that we modify the district court's proration formula. Forty-Eight argues
that the formula should reflect not only the injury caused by asbestos during the policy years when
the worker breathed in asbestos fibers, but also the injury which developed afterward. Thus, if
three insurance companies were on the risk for a 9 year period of exposure, under Forty-Eight's
formula the first insurer would be on the risk for the first 3 years plus the remaining 6 while the
disease progressed. The second insurer would be on the risk for 3 years plus the following 3 years.
The final insurer would be on the risk only for the final 3 years. Thus liability would be apportioned
9/18 for the first insurer, 6/18 for the second, and 3/18 for the third. Under the district court's
formula, of course, each insurer would be liable for 1/3 of the costs.


We cannot accept this interesting formula because of the explicit language of the policies which
define “occurrence” as “an accident, including continuous or repeated exposure to conditions”.
(emphasis added) Moreover, this proposed formula would place different obligations upon insurers
who are in the same position. The extent of the insurer's liability would turn on the accident of
when an insurer provided coverage. We reject this anomalous result.


Conclusion


Because the insurance industry did not fully appreciate the extent of potential liability for asbestos-
caused injuries, we have this impossible problem before us. There is no truly satisfactory solution
we can make. Each theory has its flaws and anomalies. 28  Judge Feikens struggled with this case,
as we have, and thought that the exposure theory was preferable. Although his opinion has been
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challenged by virtually every party and amicus on one ground or another, we think that he reached
the right result for the right reasons. 29


28 Appellants are correct that the exposure theory we adopt has problems with “stacking”.
From 1955 through 1977, Forty-Eight held twelve different insurance policies issued by
five different companies. Eleven of these policies had aggregate limits of from $300,000
to $500,000 per occurrence. The twelfth policy had an aggregate limit of $1,000,000. The
combined aggregate limits of the twelve policies is $5.6 million.
The problem is that if the inhalation of each asbestos fiber is deemed to be a separate “bodily
injury”, this results in the “stacking” of liability coverage to produce coverage that is many
times $5.6 million. This amounts to giving Forty-Eight much more insurance than it paid
for. The district court recognized the problem which stacking presented. The court stated:


In any event, no insurer should be held liable in any one case to indemnify Forty-Eight
for judgment liability for more than the highest single yearly limit in a policy that existed
during the period of the claimant's exposure for which judgment was obtained. 451 F.Supp.
at 1243.


We agree with the district court. The initial exposure to asbestos fibers in any given year
triggers coverage. However, under the terms of the policies, additional exposure to asbestos
fibers is treated as arising out of the same occurrence. Thus, on its face, the liability of each
insurer is limited to maximum amount “per occurrence” provided by each policy. We have
no problem with the district court's extending the policy language so that each insurer would
face no more liability per claim than the maximum limit it wrote during any applicable year
of coverage.


29 Appellant Liberty Mutual warns us in its brief that the district court's opinion, “if not
corrected, will plague the nation's trial courts and appellate courts, together with insurers and
insureds alike, for many years to come.” We think that the “plague” will come regardless of
how we decide this case. The cause of the plague, however, is an insurance industry which
adopted a standard policy which is inadequate to deal with the problems of asbestosis.


The judgment of the district court is affirmed.


APPENDIX A
 


 
One


 
One Person


 
Person


 
More Than


 
Policy Name
 


One
 


One
 


and number
 


From
 


To
 


Accident
 


Accident
 


Aggregate
 


 



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978122183&pubNum=345&originatingDoc=I6a67c402922911d9bc61beebb95be672&refType=RP&fi=co_pp_sp_345_1243&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1243

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978122183&pubNum=345&originatingDoc=I6a67c402922911d9bc61beebb95be672&refType=RP&fi=co_pp_sp_345_1243&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1243





Insurance Co. of North America v. Forty-Eight Insulations, Inc., 633 F.2d 1212 (1980)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 25
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MERRITT, Circuit Judge, dissenting.
As the Court states in its thoughtful opinion, this is an unusual case with far-reaching effects on
injured workers, the insurance industry and asbestos manufacturers. The case presents an issue
that probably deserves legislative consideration and resolution.


Asbestosis is a disease that progresses through three stages: the “exposure” stage, the
“discoverability” stage, and the “manifestation” stage. It begins with exposure to asbestos fibers
and remains latent or undiscoverable in the first stage; later it reveals itself as a network of scars
on the lung tissue discoverable by X-ray; and then in the advanced stage of the disease it becomes
“manifest” to the victim and diagnosable through physical symptoms such as shortness of breath,
fatigue, clubbing of the fingers, or secretion of mucoid sputum. The question is: When does the
coverage of a liability insurance carrier begin for the disease of asbestosis?


There is a better solution to the problem than either of the extremes proposed by the litigants, i.e.,
the “manifestation” theory and the “exposure” theory. Our Court, and also District Judge Feikens
in a comprehensive opinion, reported at 451 F.Supp. 1230 (E.D.Mich.1978) have adopted the
exposure theory. In my view, a carrier's coverage should begin with the second or discoverability
stage.


A. THE “EXPOSURE” RULE


The exposure theory, although appealing on first reading, is at odds with insurance and tort law
and fairness. This rule is not satisfactory because some asbestos may be safely inhaled without
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the disease ever developing. With more exposure, some harm may later develop but remain latent
for a significant number of years. Insurance law does not impose liability or coverage until some
identifiable harm arises. An indemnifiable act does not occur at the time of the negligent act, but
at the time the legally recognizable harm appears. Thus if a worker were tortiously exposed to
asbestos and no “bodily injury, sickness or disease” arose for x number of years, then the only
insurers liable are those whose policies were in effect x years after exposure. See Mann v. Mann,
133 Ill.App.2d 552, 273 N.E.2d 40 (1971); Great American Ins. Co. v. Tinley Park Recreation
Com., 124 Ill.App.2d 19, 259 N.E.2d 867 (1970); Muller Fuel Oil Co. v. Insurance Co. of North
America, 95 N.J.Super. 564, 232 A.2d 168 (1967); see generally Annot., 57 A.L.R.2d 1385,
1389; Remmer v. Glens Falls Indemnity Co., 140 Cal.App.2d 84, 295 P.2d 19 (1956) (where land
negligently graded and mudslide occurred 5 years after grading, insured event is at time of slide,
not time of negligent grading).


The words “bodily injury, disease or sickness” are not specifically defined in the policies.
Accordingly, they should be given their normal common law or traditional insurance law meaning.
At the time of initial exposure, a victim could not successfully bring an action against the
manufacturer because at that time he has suffered no compensable harm. Assuming harm may
eventually arise in the future, the common law generally views future damage as too speculative
until the victim can at least prove a probability of harm. See, e.g., Jeffrey v. Chicago Transit
Authority, 37 Ill.App.2d 327, 185 N.E.2d 384 (1962); see generally W. Prosser, Handbook of The
Law of Torts s 30, at 143 (4th ed. 1971).


A similar principle guides both property insurance cases (see cases cited in the preceding
paragraphs) and health insurance cases. See, e.g., Broccolo v. Horace Mann Mut. Cas. Co., 37
Ill.App.2d 493, 186 N.E.2d 89 (1962); Craig v. Central Nat. Life Ins. Co., 16 Ill.App.2d 344, 148
N.E.2d 31 (1958); Kissil v. Beneficial Nat. Life Ins. Co., 64 N.J. 555, 319 A.2d 67 (1974); see
generally Annot., 53 A.L.R.2d 686, 688-89 (1957) (no disease unless diagnosable with reasonable
medical certainty). In both lines of cases, latent conditions that are not discoverable with a
reasonable certainty do not amount to an event or condition that triggers indemnification liability.
In this case to detect the scarring caused by any one of an initial batch of inhaled fibers might
require *1230  many random samplings of tissue from numerous different parts of the lung.
Obviously this is neither a practical nor reliable process.


B. THE “MANIFESTATION” RULE


The insurance companies other than Travelers argue that we should adopt the manifestation rule.
This rule would impute liability to the insurer only when the disease actually “manifests” itself
through physical symptoms such as shortness of breath or through other symptoms that are actually
medically diagnosed as indicia of asbestosis.
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There are several difficulties with this rule. Such a rule construes the ambiguities of the words
“disease” and “occurrence” most favorably to the insurer rather than the insured. In addition, the
rule would most likely result in no coverage at all in the future. Insurance companies know which
particular manufacturers over the years have generated a large risk pool of victims whose disease
may become manifest. Carriers, knowing that they would otherwise have to pay the full unprorated
amount of a number of asbestosis claims, would most likely refuse to insure such manufacturers.


In addition, the medical evidence indicates that asbestosis is a harmful, discoverable disease before
it reaches the advanced or “manifestation” stage. The health insurance cases hold that a disease
may exist if it is diagnosable with reasonable medical certainty. They do not require that the disease
must be diagnosed as such in order to determine the beginning date of coverage.


C. THE “DISCOVERABILITY” RULE


Asbestosis is a discoverable disease long before it reaches the advanced stage of manifestation.
We should adopt the discoverability rule. This rule is more consistent with the medical evidence
and the case law since it is tied statistically to the development of a diagnosable disease. X-
ray evidence, although sometimes only a harbinger of outward disability, is legally sufficient to
constitute “disease” under the health insurance cases.


The health insurance cases turn on the concept of latency. A condition which is not latent is a
disease, and latency is defined in terms of being discoverable with reasonable medical certainty.
Thus the initial microscopic scarring, observable solely by taking a lung biopsy (i.e., cutting
into the lung itself), is a latent condition because of the unreliable and extraordinary measures
necessary for medical detection. But X-rays are a relatively reliable, commonplace means of
medical diagnosis. Once asbestosis is detectable by X-ray it is therefore not latent.


It would be reasonable for the insured to expect that once X-ray pathology becomes evident the
“disease” “occurs” (given the ambiguity of these words) under the insurance contract at that time.
See Keaton, Insurance Law Rights at Variance with Policy Provisions, 83 Harv.L.Rev. 961, 973
(1970) (“(T)he principle of honoring reasonable expectations, though only occasionally recognized
explicitly, is a better explanation of results in many cases than a strained rationale such as that ... of
resolving ambiguities against the insurer.”) Under the common law notion of harm, moreover, the
possibility of impending manifestation, if not already a reality, is far less speculative at the time of
X-ray diagnosis than at initial exposure. One expert testified that once X-ray pathology becomes
evident, the condition tends to worsen without further exposure.
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In order to make the discoverability rule judicially and administratively manageable, I must draw
a somewhat arbitrary line. The typical victim will not bring suit against a manufacturer until the
disease has manifested itself. At this point it will be impractical if not medically impossible for
anyone to determine retrospectively when asbestosis was first “discoverable” by X-ray. Yet an
insured does not expect his claim to be defeated because of the difficulty of ascertaining the precise
date the disease became discoverable.


Although it is not entirely satisfactory, I can find no better rule than a rule that the *1231  “disease”
of asbestosis “occurs” ten years from the date of first exposure. Every further exposure will be an
additional compensable injury. Liability would thus be prorated by length of policy term among all
insurers whose policies were (1) in force ten years beyond initial exposure to any manufacturer's
product and (2) also in force during a specific interval in which the victim was exposed to a product
of Forty-Eight. In the unlikely event that asbestosis manifests itself before the tenth anniversary
of initial exposure, the insurer whose policy is in effect at manifestation would be liable.


This ten year rule relieves the insurance companies from liability for periods during which the
disease is in its latent stage. The rule prevents insurance companies from defeating coverage
entirely or from shifting losses to another when they know, as a matter of statistical probability,
that great numbers of victims have diagnosable asbestosis and are on the verge of manifesting the
disease and filing a claim. 1


1 There is nothing unusual or outside the common law tradition about such a 10-year rule. The
common law has many times had to draw similar arbitrary lines. The 21-year rule developed
by the common law in adverse possession cases and the equitable doctrine of laches are two
examples. Many others could be cited.


The ten year rule represents a compromise. I believe, however, that this compromise is supported
by the medical evidence. On deposition, Dr. George Wright testified


(T)here are some bits of information about the (X-ray detection) in some settings
where the exposures have been to our knowledge quite heavy. People begin
to show X-ray abnormalities about seven to eight years after the onset of this
experience of being exposed. Now, mind you, they are exposed all during that
time, but turn that around, it says people can be heavily exposed to asbestos and
give no overt evidences of it for seven, eight, or ten years.... (I)f you saw it for
the first time in 1977 for the simple reason that nobody looked back before that
time, it might have been there since, oh, 1965, ten years after the beginning of
exposure.
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According to the deposition of Dr. Henry Anderson:


(U)nder certain circumstances you can see X-rays (sic) changes within five years....


In our studies of insulation workers, roughly one thousand chest x-rays taken, individuals with
less than ten years from the onset of their first exposure, ten percent of them had abnormal x-
rays. Those with forty years from onset, roughly 90 percent had abnormal x-rays....


Given a man's exposure, somebody with twenty years, probably you can say it may well have
started to have changes after ten that would perhaps be detectable.


Because the ten year average may be predicated on “heavy exposure,” I could have selected a
greater number. Presumably lighter periodic exposure would result in a lengthier latency period.
But the medical evidence in the record supports no better compromise. I must choose some number,
and I am inclined to choose one that serves to promote coverage.


A rule that is occasionally overinclusive provides compensating public benefits that an
underinclusive rule lacks. It better spreads losses that the parties claim were unforeseen by the
industry as a whole. As a rule of construction it also tends to reduce the costs of future accidents by
placing the burden of liability on insurers best able to evaluate the risks of hazardous activity and
best able to deter or minimize the ultimate tort costs of that activity. See generally G. Calabresi,
The Cost of Accidents (1971) (accident costs minimized by placing ultimate liability on “least cost
avoider”). The more “early” insurers that are liable upon a victim's exposure, the more likely it is
that the potential harm will be discovered and the public warned. If an insurer sees that the product
poses some risks, he may raise premiums accordingly. This may ultimately cause the manufacturer
to remove the product from the market or to give better warnings in order to lower insurance
premiums. *1232  This in turn reduces accident costs. On the other hand, imposing liability on
only “later” insurers provides less incentive for early insurers to police the insured. The insured
might be lulled into irresponsibility because he will not be assessed the present costs of future harm.


Accordingly, I would reverse the judgment below and adopt the “discoverability” rule outlined
above.


All Citations


633 F.2d 1212
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657 F.2d 814
United States Court of Appeals,


Sixth Circuit.


INSURANCE CO. OF NORTH AMERICA, Plaintiff-Appellant,
v.


FORTY-EIGHT INSULATIONS, INC., Defendant-Appellee Cross-Appellant,
and


Affiliated FM Insurance Co., Illinois National Insurance
Co., Liberty Mutual Insurance Co., Defendants-Appellants,


and
Travelers Indemnity of Rhode Island, Defendant-Appellee.


Nos. 78-1322 to 78-1326.
|


March 5, 1981.


Synopsis
Action was brought involving questions as to insurance carriers duty to defend or indemnify
manufacturer of asbestos products for any result in judgments against it in numerous pending
lawsuits. After the United States District Court for the Eastern District of Michigan, John Feikens,
J., 451 F.Supp. 1230, entered judgment prorating possible damage and defense costs among
insurers and the Court of Appeals, Keith, Circuit Judge, 633 F.2d 1212, affirmed, the action came
before the Court of Appeals on motions of all parties for clarification of its opinion. The Court
of Appeals held that: (1) mesothelioma and lung cancer would be treated same as asbestos is
for determining insurer's liability under policies covering manufacturer with respect to diseases
allegedly contracted by persons who inhaled asbestos fibers; (2) court would adhere to exposure
theory, under which insurers would be obligated to defend suits brought against manufacturer
during time insurer provided coverage, for purposes of determining insurer's liability; and (3)
defense costs would be prorated on same basis as shares of liability cost.


Petition for rehearing granted in part and denied in part.


Merritt, Circuit Judge, adhered to position outlined in dissenting opinion in 633 F.2d 1212.


West Headnotes (3)


[1] Insurance Bodily Injury
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In products liability suit brought against manufacturer of asbestos products by persons who
allegedly developed disease as result of exposure to the product, mesothelioma and lung
cancer would be treated same as asbestosis for purposes of determining share of liability of
each of manufacturer's insurers where the greater the exposure to asbestos the greater the
probability that lung cancer and mesothelioma would develop and, for policy reasons, to
treat cancer and asbestosis differently would needlessly complicate settlement and defense
of individual lawsuits.


49 Cases that cite this headnote


[2] Insurance Continuous Acts and Injuries;  Trigger
Insurance Commencement of Duty;  Conditions Precedent
Exposure theory, under which insurers under products liability policies issued to asbestos
manufacturer would be obligated to defend suits brought against manufacturer by
individuals who contracted lung disease as result of exposure to asbestos during time
insurers provided coverage, would be applied for purposes of determining insurer's
liability, rather than manifestation theory, under which insurers would have been obligated
to defend suits brought by individuals manifesting liability during period of coverage,
since for the worker who did contract asbestosis, bodily injury first occurred when the
worker first started breathing asbestos fibers.


88 Cases that cite this headnote


[3] Insurance Effect of Other Insurance
Insurers of asbestos manufacturer were responsible for share of defense costs on suits
brought against asbestos manufacturer by persons who allegedly developed cumulative,
progressive lung disease as result of exposure to manufacturer's product in same proportion
as damage liability costs under exposure theory, under which insurers were obligated
to defend suit brought against manufacturer by individual during time insurers provided
coverage.


26 Cases that cite this headnote
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Attorneys and Law Firms


*815  Michael R. Gallagher, Thomas E. Betz, Alan M. Petrov, Gallagher, Sharp, Fulton, Norman
& Mollison, Cleveland, Ohio, G. Cameron Buchanan, Buchanan, Ogne & Jinks, Troy, Mich., for
plaintiff-appellant.


William C. Murphy, (48 Insulations) Reid, Ochsenschlager, Murphy & Hupp, Richard L. Horwitz,
Aurora, Ill., W. Robert Chandler (48 Insulations) Cross, Wrock, Miller & Vieson, Detroit, Mich.,
for defendant-appellee cross-appellant.


Before KEITH and MERRITT, Circuit Judges, and PECK, Senior Circuit Judge.


ORDER


Less than a majority of the active judges of this court having voted in favor of rehearing en banc,
the parties' cross-petitions for rehearing have been referred to the panel for consideration. We grant,
in part, the petitions for rehearing.


I.


All of the parties have requested that we clarify our opinion, 633 F.2d 1212, regarding its
application to mesothelioma and broncheogenic carcinoma. As we indicated in footnote one of
our opinion, we pretermitted a discussion of mesothelioma and broncheogenic carcinoma and
focused on the disease of asbestosis. The reason for this was that the medical evidence in the record
suggested that these diseases were different from asbestosis.


Mesothelioma and broncheogenic carcinoma (lung cancer) were dealt with only obliquely in the
record, in the district court opinion and in the briefs on appeal. However, the parties are correct
that the issue is before us on appeal and that our opinion needs clarification on this point.


[1]  We conclude that mesothelioma and lung cancer should be treated the same as asbestosis.
We reach this conclusion for two reasons. First, the brief discussion in the record about these
diseases supports this result. Dr. George Wright testified that recent research tends to show that
the development of mesothelioma and lung cancer is linked to inhalation of asbestos and that the
development of these diseases is dose-related. In other words, the greater the exposure to asbestos
the greater the probability that lung cancer and mesothelioma will develop. It is true that not all
persons who breathed in asbestos fibers contract lung cancer and/or mesothelioma. However, as
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in asbestosis, those persons who contract mesothelioma and lung cancer will have breathed in
numerous asbestos fibers over the years.


Second, we rely on policy grounds. As Liberty Mutual's Petition for Rehearing reminds us, many of
the underlying plaintiffs' complaints against the manufacturers allege both cancer and asbestosis.
To treat cancer and asbestosis differently would needlessly complicate settlement and defense of
the individual lawsuits. We see no reason to create more difficulties for the parties than already
exist in this complicated case.


Accordingly, we order that the following language be inserted at the end of footnote one of our
opinion:
Nonetheless, we conclude that mesothelioma and lung cancer should be treated the same as
asbestosis. We reach this conclusion for two reasons. First, the brief discussion in the record about
these diseases supports this result. Dr. George Wright testified that recent research tends to show
that the development of mesothelioma and lung cancer is linked to inhalation of asbestos and
that the development of these diseases is dose-related. In other words, the greater the exposure
to asbestos the greater the probability that lung cancer and mesothelioma will develop. It is true
that not all persons who breathed in asbestos fibers contract lung cancer and/or mesothelioma.
However, as in asbestosis, those persons who contract mesothelioma and lung cancer will have
breathed in numerous asbestos fibers over the years.


Second, we rely on policy grounds. Many of the underlying plaintiff's complaints against the
manufacturers allege *816  both cancer and asbestosis. To treat cancer and asbestosis differently
would needlessly complicate settlement and defense of the individual lawsuits. We see no reason
to create more difficulties for the parties than already exist in this complicated case.


II.


[2]  Those companies advancing the manifestation theory have presented no arguments to us that
we did not carefully consider beforehand. We continue to believe that both the plain meaning
rule of construction and the rule requiring construction of a policy in favor of the insured support
the exposure theory. The companies are correct that not all workers exposed to asbestos fibers
contract an asbestos related disease. However, for the worker who does contract asbestosis, the
bodily injury first occurred when the worker first started breathing asbestos fibers.


III.
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[3]  Forty-Eight, while generally content with our decision, has urged us to reconsider our decision
to allocate defense costs the same as liability costs. Forty-Eight claims that we have given an
unduly narrow construction to the insurance companies' duty to defend. 1


1 In its Petition for Rehearing, Forty-Eight cites as an example the situation where it is initially
believed that Forty-Eight's products injured a worker in a year in which Forty-Eight had
insurance coverage. If it turns out that Forty-Eight's products injured a worker in a non-
covered year, Forty-Eight claims that it will have to pay the full cost of defending the suit.
This ignores the presumption outlined in footnote 21 or our opinion under which continued
exposure to Forty-Eight's products is presumed for insurance coverage purposes. Forty-Eight
will only have to pay full defense indemnity costs if there is strong evidence that exposure to
Forty-Eight's products only took place in years when Forty-Eight had no insurance coverage.


We adhere to our original position. The exposure theory provides a fair method of allocating
insurance coverage. This same method can be readily applied to allocating defense costs as well
as liability costs. Where costs can be readily apportioned, as here, it is reasonable to have Forty-
Eight pay its fair share of defense costs as well as indemnification costs.


Accordingly, the Petitions for Rehearing are granted in part, as outlined above, and otherwise
denied.


MERRITT, Circuit Judge, adheres to the position outlined in his dissenting opinion.


All Citations


657 F.2d 814
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433 N.W.2d 82
Supreme Court of Minnesota.


INTERSTATE FIRE & CASUALTY COMPANY, Respondent,
v.


AUTO-OWNERS INSURANCE COMPANY, Petitioner, Appellant.


No. C5-87-1877.
|


Dec. 9, 1988.


Synopsis
School's excess insurer sued to recover excess benefits it had paid for injuries student had sustained
in gym class while playing basketball with insured student. Insured student's homeowner's insurer
moved for summary judgment, and the District Court, Hennepin County, Michael J. Davis, J.,
granted motion. Excess insurer appealed. The Court of Appeals, Forsberg, J., 421 N.W.2d 355,
reversed and remanded. On further review, the Supreme Court, Yetka, J., held that excess clause
in umbrella policy issued by school's secondary insurer was intended to limit secondary insurer's
exposure vis-a-vis only the primary carrier identified in policy.


Judgment of Court of Appeals reversed; trial court's judgment reinstated.


West Headnotes (1)


[1] Insurance Primary and Excess Insurance
Insurance Scope of Coverage
Excess clause in umbrella policy issued by school's secondary insurer was intended to limit
secondary insurer's exposure vis-a-vis only that provided by primary carrier identified in
policy and did not entitle secondary insurer to seek reimbursement, for sums that school
was obligated to pay for injuries student sustained in gym class, from second student's
homeowner's insurer; accident was precisely the type of risk which secondary insurer
intended to cover in providing catastrophic insurance to school district.


34 Cases that cite this headnote
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*82  Syllabus by the Court


In a dispute between two conflicting insurance policies, summary judgment is *83  appropriate
where the umbrella carrier more clearly intended to insure against accidents occurring on school
property.


Attorneys and Law Firms


Kevin S. Carpenter, Quinlivan, Sherwood, Spellacy & Tarvestad, St. Cloud, for appellant.


Kay Nord Hunt, Thomas E. Peterson, Minneapolis, for respondent.


Heard, considered, and decided by the court en banc.


Opinion


YETKA, Justice.


The dispute in this case is between two insurance companies as to which one is the primary insurer
responsible to pay damages to Kenneth DeCent. DeCent, a student at a public high school, was
injured during a physical education class taught by David Trefethen and assisted by Jim Leitch, a
high school senior. The school district had general liability insurance with Continental Insurance
Company and umbrella liability insurance with respondent, Interstate Fire & Casualty Company.
The injured plaintiff, Kenneth DeCent, settled for the Continental policy limits of $500,000 and an
additional $310,863 paid by Interstate. Leitch was covered also by his father's homeowners liability
policy written by appellant, Auto-Owners Insurance Company. Interstate claims reimbursement
from Auto-Owners for the $310,863 it paid towards the settlement. The trial court found for
Auto-Owners, holding that Interstate should pay as it was “closest to the risk.” The court of
appeals reversed and found that Auto-Owners had the primary liability and should thus reimburse
Interstate.


We reverse the court of appeals and reinstate the grant of summary judgment for Auto-Owners
awarded by the trial court.


The facts of this case are basically undisputed. On March 28, 1977, Kenneth DeCent, a junior
high school student, was injured in an accident occurring on school property during a physical
education class.


The accident occurred while DeCent was awaiting his turn to wrestle. DeCent picked up a
basketball and began bouncing it against the wall. The ball got loose and both Leitch-the student
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supervisor-and DeCent went to recover it. In order to prevent DeCent from reaching the ball, Leitch
grabbed him around the waist and lifted him off the ground. Leitch then either fell or dropped
DeCent on his head, breaking DeCent's neck. DeCent is now a quadriplegic.


DeCent's parents brought suit against the school, various administrators and teachers at the school,
and Jim Leitch. The DeCents settled all claims against named defendants for $810,863. The
school's primary insurance carrier, Continental Insurance Company, paid $500,000, and Interstate,
the school's secondary insurer, paid the remaining $310,863.


Interstate brought this suit seeking reimbursement from Auto-Owners for the $310,863 settlement
paid to Kenneth DeCent. Auto-Owners insured Jim Leitch, the student supervisor, under his
father's homeowners insurance. The policy provides:


This Company agrees to pay on behalf of the Insured all sums which the Insured
shall become legally obligated to pay as damages because of bodily injury or
property damage, to which this insurance applies, caused by an occurrence.
This Company shall have the right and duty, at its own expense, to defend any
suit against the insured seeking damages on account of such bodily injury or
property damage, even if any of the allegations of the suit are groundless, false or
fraudulent, but may make such investigation and settlement of any claim or suit
as it deems expedient. This Company shall not be obligated to pay any claim or
judgment or defend any suit after the applicable limit of this Company's liability
is exhausted by payment of judgments or settlements.


The policy further provides that, if there is other insurance available covering the same risk, it will
contribute either by equal shares or on a pro rata basis.


a. Except as provided in 7 b. below if the Insured has other valid and collectible *84  insurance
against a loss covered under Coverage E-Personal Liability, this Company shall not be liable
under this policy for a greater proportion of such loss than that stated in the applicable following
provision:


(1) Contribution by Equal Shares;


If all of such other insurance includes a provision for contribution by equal shares, this
Company shall not be liable for a greater proportion of such loss than would be payable if each
insurer contributes an equal share until the share of each insurer equals the lowest applicable
limit of liability under any one policy or the full amount of the loss is paid. With respect to
any amount of loss not so paid the remaining insurers then continue to contribute equal shares
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of the remaining amount of loss until each such insurer has paid its limit in full or the full
amount of the loss is paid.


(2) Contribution by Limits;


If any of such other insurance does not include a provision for contribution by equal shares,
this Company shall not be liable for a greater proportion of such loss than the applicable limit
of liability under this policy for such loss bears to the total applicable limit of liability of all
valid and collectible insurance against such loss.


The Interstate policy was an umbrella policy with a limit of $1,000,000. It contained the following
“excess” insurance provision:


OTHER INSURANCE: If other valid and collectible insurance with any other
insurer is available to the insured covering a loss also covered by this policy,
(other than insurance that is specifically in excess of the insurance afforded
by this policy) the insurance afforded by this policy shall be in excess of and
shall not contribute with such other insurance. Nothing herein shall be construed
to make this policy subject to the terms, conditions and limitations of other
insurance.


Auto-Owners moved for summary judgment on the grounds that either Interstate's policy came
before Auto-Owners' policy in the order of priority of payment or Auto-Owners did not cover
Leitch in this situation because he was engaged in a “business pursuit.” Interstate filed a cross-
motion for summary judgment, arguing that it was entitled to reimbursement from Auto-Owners
because its policy was secondary to Auto-Owners'.


The trial court granted appellant's motion for summary judgment, finding that Interstate's policy
was “closest to the risk” and that Leitch was engaged in a business pursuit so that he was not
covered under the Auto-Owners policy.


Interstate appealed. The court of appeals reversed, Interstate Fire & Casualty Co. v. Auto-Owners
Ins. Co., 421 N.W.2d 355 (Minn.App.1988), finding that Leitch was not engaged in a business
pursuit at the time of the accident so the Auto-Owners policy did cover him. 1  It also found
that the two insurance policies operated on different levels. Auto-Owners' policy was primary
and Interstate's was an umbrella policy designed only to cover any excess loss after the primary
insurer had paid. After reversing the summary judgment for Auto-Owners, the court denied
Interstate summary judgment and remanded the case for trial to determine whether Leitch had
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been negligent. A dissent argued that Interstate's policy more clearly contemplated coverage for
accidents sustained on school property than Auto-Owners' homeowners policy.


1 Both parties now concede coverage of Jim Leitch.


We granted Auto-Owners' petition for further review.


The issue raised on appeal is whether Auto-Owners is entitled to summary judgment because there
are no disputed material facts, and Interstate is the primary insurer as a matter of law.


On appeal from a summary judgment, this court determines whether there are any genuine issues
of material fact and whether the trial court erred in its application of the law. Betlach v. Wayzata
Condominium, 281 N.W.2d 328, 330 (Minn.1979). In this case, the facts are essentially *85
undisputed so this court need only review the trial court's application of the law in interpreting
the language of the two insurance contracts. See Iowa Kemper Ins. Co. v. Stone, 269 N.W.2d 885,
887 (Minn.1978).


The heart of this dispute is the interpretation of the respective other insurance clauses. Auto-
Owners' policy contains a “pro rata” clause to govern other insurance. It provides that if there is
other valid and collectible insurance, Auto-Owners will pay only its pro rata share of the loss in
the proportion that the limit of its policy bears to the aggregate limits of all valid and collectible
insurance or in equal shares if the other policies so provide.


Interstate's policy contains an “excess” clause to govern other insurance. It provides that its liability
is limited to the amount by which the loss exceeds the coverage provided by other valid and
collectible insurance.


The threshold question in this appeal is whether a pro rata and an excess clause conflict. Appellant
argues that they do; consequently, the court must determine which policy is “closest to the risk.”
Respondent argues that the two clauses can be reconciled so that the “closest-to-the-risk” analysis
is unnecessary.


Minnesota has taken a different approach than the majority of jurisdictions in deciding whether
excess and pro rata clauses conflict. The majority position reconciles the two clauses by
interpreting the policy containing the excess clause as secondary coverage where there is another
policy covering the same risk. The courts reason that, where an excess clause is inserted in a
liability insurance policy, the usual intent of the insurer is to provide only secondary coverage.
On the other hand, a pro rata clause “is intended to become effective only when other valid and
effective primary insurance is available.” Comment, Concurrent Coverage in Automobile Liability
Insurance, 65 Colum.L.Rev. 319, 328 (1965) (emphasis in original) (cited with approval in Jones
v. Medox, Inc., 430 A.2d 488, 491 (D.C.App.1981)).



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979122551&pubNum=595&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_330&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_330

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979122551&pubNum=595&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_330&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_330

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978128464&pubNum=595&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_887&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_887

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978128464&pubNum=595&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_887&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_887

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0341804130&pubNum=3050&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=LR&fi=co_pp_sp_3050_328&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3050_328

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0341804130&pubNum=3050&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=LR&fi=co_pp_sp_3050_328&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3050_328

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981124676&pubNum=162&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_162_491&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_491

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981124676&pubNum=162&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_162_491&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_491





Interstate Fire & Cas. Co. v. Auto-Owners Ins. Co., 433 N.W.2d 82 (1988)
50 Ed. Law Rep. 1190


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


In this case, the trial court found that the two clauses did conflict and Interstate's policy was “closest
to the risk.” In reversing the granting of summary judgment, the court of appeals did not apply
the “closest-to-the-risk” test because it did not find a conflict between the two clauses. The court
adopted the reasoning of Jones v. Medox, Inc. and found that, in the pro rata clause, other valid
and collectible insurance refers only to primary insurance. Since Interstate's coverage was only
secondary, Auto-Owners' pro rata provision did not apply to it; consequently, Auto-Owners was
not entitled to summary judgment.


In support of its reasoning, the court of appeals described the special nature of umbrella coverage:


The courts are not ignorant of the desirable socio-economic consequences
attendant upon the providing of umbrella or catastrophic coverages. They
recognize that this involves no attempt upon the part of a primary insurer to limit
a portion of its risk by describing it as “excess,” nor the employment of devices
to escape responsibility. Therefore, umbrella coverages, almost without dispute,
are regarded as true excess over and above any type of primary coverage, excess
provisions arising in regular policies in any manner, or escape clauses. 8A
Appleman, Insurance Law and Practice, § 4909.85 (rev. ed. 1981) (emphasis
added) (footnotes omitted).


Interstate, 421 N.W.2d at 358.


In Minnesota, this court does not simply look at the type of “other insurance” clauses involved.
In Integrity Mutual Insurance v. State Automobile & Casualty Underwriters Insurance Co., 307
Minn. 173, 175, 239 N.W.2d 445, 446 (1976), this court explained that the better approach was
to “allocate respective policy coverages in light of the total policy insuring intent, as determined
by the primary risks upon which each policy's premiums were based and as determined by the
primary function of each policy.” In Integrity, this court found that an excess clause and a pro rata
clause do conflict. Id. at 176-77, 239 N.W.2d at 447.


*86  Appellant argues that, because this court found that an excess and a pro rata clause conflict in
Integrity, the court must employ the “closest-to-the-risk” analysis in this case. Auto-Owners lists
three factors that the court set out in considering which policy is “closest to the risk:”


(1) Which policy specifically described the accident-causing instrumentality?


(2) Which premium is reflective of the greater contemplated exposure?
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(3) Does one policy contemplate the risk and use of the accident-causing instrumentality with
greater specificity than the other policy-that is, is the coverage of the risk primary in one policy
and incidental to the other?


Auto Owners Ins. Co. v. Northstar Mut. Ins. Co., 281 N.W.2d 700, 704 (Minn.1979).


Respondent points out that, in Jostens, Inc. v. Mission Insurance Co., 387 N.W.2d 161
(Minn.1986), this court did not use the “closest-to-the-risk” analysis to determine priority of
coverage between an underlying carrier and an umbrella carrier.


While the underlying carrier is said to be primary and the umbrella carrier is
said to be excess, this is not the same relationship as between two carriers in the
usual primary-excess situation, where one insurer is primary because “closest to
the risk,” thereby leaving the other insurer as excess.


Id. at 165. In Jostens, however, the umbrella carrier, Mission, had specifically required Jostens to
carry a certain amount of underlying insurance, which was provided by Wausau. Consequently,
Mission's coverage was secondary to Wausau's primary coverage. Here, Interstate designed its
coverage to be secondary to Continental's, the underlying carrier. The policy specifically so
provides. Continental, however, is not contesting its coverage; it has already paid up to its limits. 2


The relationship between Interstate's and Auto-Owners' coverage is not as specifically defined.
Interstate's policy does not name Auto-Owners as an underlying insurer. Because Interstate and
Auto-Owners do not stand in relationship to each other as umbrella carrier and underlying carrier
as in Jostens, further analysis is necessary.


2 Interstate's policy provides that, “[i]n the event of * * * exhaustion of the aggregate limits
of liability under said underlying insurances by reason of losses paid hereunder, this policy
shall * * * continue in force as underlying insurance.” This clause seems to provide that, once
Continental has paid up to its limits, Interstate becomes the underlying, or primary, insurer.


It appears to us that, in this case, rather than applying the three-part “closest-to-the-risk” test, it
is more helpful to use the broader approach set out in Integrity of allocating respective policy
coverages in light of the total policy insuring intent, as determined by the primary policy risks and
the primary function of each policy. 307 Minn. 173, 175, 239 N.W.2d 445, 446. As the dissent of the
court of appeals notes, Interstate, the umbrella carrier, contracted with the school district to provide
coverage in excess of the underlying insurance provided by Continental, the primary carrier. While
it is true that Interstate relied on Continental's primary coverage in setting its premium, Interstate
was not further relying on each student having a family homeowners policy when it calculated



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979122635&pubNum=595&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_704

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986117233&pubNum=595&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986117233&pubNum=595&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986117233&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986117233&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986117233&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976108341&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976108341&pubNum=595&originatingDoc=If7559610feb411d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_446&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_446





Interstate Fire & Cas. Co. v. Auto-Owners Ins. Co., 433 N.W.2d 82 (1988)
50 Ed. Law Rep. 1190


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


its risk in insuring the school district. The umbrella policy contemplated coverage for accidents
and injuries sustained on school property during school events. This injury caused by a student
supervisor during a physical education class is precisely the type of risk Interstate intended to
cover in providing catastrophic insurance to the school district. To hold that Auto-Owners is the
primary insurer for this accident would be to ignore the intent of the respective policies.


Accordingly, we reverse the court of appeals and reinstate the trial court's grant of summary
judgment in favor of Auto-Owners.


WAHL and SIMONETT, JJ., took no part in the consideration or decision of this matter.


All Citations


433 N.W.2d 82, 50 Ed. Law Rep. 1190
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Synopsis
Intraocular lens manufacturer sought indemnification from its primary and excess insurers to
satisfy settlement entered into in patent infringement action. The United States District Court
for the Central District of California, Manuel L. Real, Chief Judge, entered order dismissing
claims against five insurers and granting summary judgment for remaining insurers. Manufacturer
appealed. The Court of Appeals, D.W. Nelson, Circuit Judge, held that: (1) manufacturer failed
to exhaust primary coverage before requesting payment from excess insurers, as required to bring
breach of contract action against excess insurers; (2) district court properly refused to treat action
against excess insurers as request for declaratory relief; and (3) manufacturer's patent infringement
was not piracy “arising out of or committed in advertising,” and thus loss arising from infringement
was not covered under primary policies.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.
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District court's grant of summary judgment is reviewed de novo. Fed.Rules Civ.Proc.Rule
56(c), 28 U.S.C.A.


2 Cases that cite this headnote


[2] Federal Courts Summary judgment
Federal Courts Summary judgment
Appellate court should affirm district court's grant of summary judgment if, viewing
facts in light most favorable to nonmoving party, there are no issues of material fact and
summary judgment is appropriate as matter of law. Fed.Rules Civ.Proc.Rule 56(c), 28
U.S.C.A.


7 Cases that cite this headnote


[3] Federal Courts Theory and Grounds of Decision of Lower Court
Court of Appeals may affirm grant of summary judgment on any ground supported by
record. Fed.Rules Civ.Proc.Rule 56(c), 28 U.S.C.A.


5 Cases that cite this headnote


[4] Federal Courts Pleading
Dismissal for failure to state claim for which relief can be granted is reviewed de novo.
Fed.Rules Civ.Proc.Rule 12(b)(6), 28 U.S.C.A.


2 Cases that cite this headnote


[5] Federal Courts Dismissal for failure to state a claim
In reviewing dismissal for failure to state claim, all factual allegations made by nonmoving
party are taken as true and construed in light most favorable to that party. Fed.Rules
Civ.Proc.Rule 12(b)(6), 28 U.S.C.A.


64 Cases that cite this headnote


[6] Federal Courts Pleading
Motion to dismiss for failure to state claim should be granted and upheld on appeal only if
it appears beyond doubt that plaintiff can prove no set of facts in support of his or her claim
that would entitle him or her to relief. Fed.Rules Civ.Proc.Rule 12(b)(6), 28 U.S.C.A.
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13 Cases that cite this headnote


[7] Insurance Scope of coverage
Under California law, intraocular lens manufacturer was required to exhaust primary
insurance coverage applicable to settlement in patent infringement action before
requesting payment from excess insurers, and could not sue excess insurers for breach
of contract until legal obligations of primary insurers had been determined and excess
policies had been triggered.


18 Cases that cite this headnote


[8] Insurance Scope of coverage
Under California law, all primary insurance must be exhausted before liability attaches
under secondary policy.


13 Cases that cite this headnote


[9] Insurance Scope of coverage
Under California law, liability under excess insurance policy will not attach until all
primary insurance is exhausted, even if total amount of primary insurance exceeds amount
contemplated in secondary policy.


23 Cases that cite this headnote


[10] Declaratory Judgment Liability or indemnity insurance in general
District court was within its discretion in refusing to treat insured's breach of contract
action against excess insurers as request for declaratory relief, since insured had not
established that its loss stemming from patent infringement action would ever trigger
excess coverage, and requiring excess insurers to defend against premature claim would
frustrate policy of California insurance law to avoid imposition of unnecessary litigation
costs on excess insurers.


9 Cases that cite this headnote


[11] Insurance Infringement
In determining whether liability policies provided coverage for claimed loss, inquiry
under California law was whether insured had reasonable expectation that policies, which
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promised indemnification for advertising injuries, provided coverage for liability resulting
from insured's patent infringement.


29 Cases that cite this headnote


[12] Insurance Advertising Injury
Insured intraocular lens manufacturer's infringement of patent was not covered by policies
protecting insured from liability for piracy “arising out of or committed in advertising,”
despite insured's contention that its advertising of patented intraocular lens thrust insured
into purely commercial realm unrelated to Food and Drug Administration (FDA) approval
activities and thus beyond protection of federal patent law, since insured was held liable
for patent infringement based on its for-profit sales of intraocular lens, not on piracy of
elements of patent holder's advertising. 35 U.S.C.A. § 271(e)(1).


60 Cases that cite this headnote


[13] Insurance Questions of law or fact
Although, in determining whether actions have caused liability giving rise to insurance
coverage, causation is question of fact, it may be decided as matter of law if, under
undisputed facts, reasonable minds could not differ.


16 Cases that cite this headnote


[14] Insurance Misappropriation
In context of insurance policies written to protect against claims of advertising injury,
“piracy” means misappropriation or plagiarism found in elements of advertisement itself,
in its text form, logo, or pictures, rather than in product being advertised.


44 Cases that cite this headnote


Attorneys and Law Firms


*1501  Robert P. Lobue, Patterson, Belknap, Webb & Tyler, New York, New York and Michael J.
O'Connor, Christensen, White, Miller, Fink & Jacobs, Los Angeles, California, for the plaintiff-
appellant.
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Robert A. Zeavin, Shane & Paolillo, Los Angeles, California, for defendant-appellee Seaboard
Surety.


*1502  Scott T. Pratt, Keesal, Young & Logan, Long Beach, California, for defendant-appellee
Employers Reinsurance.


Linda S. Dakin, Chadbourne & Parke, Los Angeles, California, for defendant-appellee Republic
Insurance.


Brian F. Zimmerman, Zimmerman & Kahanowitch, Encino, California, for defendant-appellee
Lexington Insurance.


Patricia Saint Peter, Zelle & Larson, Minneapolis, Minnesota, for defendant-appellee Employers
Insurance of Wausau.


Susan J. Field, Musick, Peeler & Garrett, Los Angeles, California, for defendant-appellee Allstate
Insurance.


Richard B. Wolf, Lauren John Udden and Cathey Stricker of Lewis, D'Amato, Brisbois & Bisgaard,
Los Angeles, California, for defendants-appellees National Union Fire Insurance, Granite State
Insurance.


Donald K. Fitzpatrick, Esq. and Estie R. Stoll, Esq., Mendes & Mount, Los Angeles, California,
for defendant-appellee North River Insurance Co.


Lane J. Ashley, Sedgwick, Detert, Moran & Arnold, Los Angeles, California, for defendants-
appellees American Motorists, Lumbermens Mutual Casualty.


Lauren John Udden & Cathey Stricker, Lewis, D'Amato, Brisbois & Bisgaard, Los Angeles,
California, for defendant-appellee Stonewall Insurance.


Craig D. Aronson and Rita H. Issagholian, Hagenbaugh & Murphy, Glendale, California, for
defendant-appellee Insurance Co. of North America.


Kelley K. Beck, Hawkins, Schnabel & Lindahl, Los Angeles, California, for defendants-appellees
Hartford Casualty, Twin City Fire Insurance.


Appeal from the United States District Court for the Central District of California.


Before: FLETCHER and D. W. NELSON, Circuit Judges and WILL * , Senior District Judge.
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* Senior United States District Judge for the Northern District of Illinois, sitting by
designation.


OPINION


D.W. NELSON, Circuit Judge:


OVERVIEW


In this diversity action, plaintiff-appellant Iolab Corporation (“Iolab”) seeks indemnification from
its primary and excess insurers to satisfy a settlement entered into in a prior patent infringement
action (the “Jensen loss”). Iolab appeals the district court's decision to dismiss the claims against,
or grant summary judgment in favor of, the insurers. Iolab claims that the Jensen loss is covered by
a provision in the insurance policies protecting Iolab against liability for acts of piracy arising out
of or committed in advertising. Iolab also contends that it was not required to exhaust its primary
coverage nor to establish that excess coverage was triggered by the Jensen loss before bringing suit
against its excess insurers. Although the district court did not state the reasons for its conclusions,
we affirm. We hold that the district court properly dismissed the claims against or granted summary
judgment in favor of the primary insurers because the Jensen loss was not covered under the
policies. In addition, we affirm the district court's decision with respect to the excess insurers on
the separate and independent ground that under California law, Iolab was required to exhaust its
primary coverage and to establish that the Jensen loss exceeded that coverage prior to bringing
suit against the excess insurers.


FACTUAL AND PROCEDURAL BACKGROUND


Iolab is a wholly owned subsidiary of Johnson & Johnson. From 1980 to 1990, Iolab manufactured
and sold an intraocular lens designed to replace the natural lens. In 1986 Dr. Ronald P. Jensen,
who owned the patent for the optical device, brought suit against Iolab alleging that Iolab was
infringing his patent. The trial was bifurcated between liability and damages. In August of 1990,
the district court for the Central District of California found Iolab liable for patent infringement.
See Jensen v. Iolab Corp., CV–86–4384 (C.D.Cal.1990). Although at that *1503  time the Jensen
court did not determine the amount of the damages, it held that the measure of damages should be
a reasonable royalty, estimated at 3.5%, of Iolab's net sales for the period from 1980 to the date of
the judgment in 1990, and that, with the addition of a penalty, Iolab should pay a total of one and
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one-half times the sum of the royalties. According to Iolab, based on the district court's measure
of damages, Iolab would have had to pay in excess of $33 million to Jensen.


Before reaching the damages portion of the trial, however, Iolab raised the defense that, under
35 U.S.C. § 271(e)(1), Iolab was authorized to sell the patented product because its sales were
“solely for uses reasonably related to the development and submission of information.” 35 U.S.C. §
271(e)(1) (1988). In response to Iolab's section 271(e)(1) defense, Jensen argued that Iolab was not
entitled to a section 271(e)(1) exemption because Iolab sold the intraocular lens for economic gain
rather than for research and to obtain FDA approval. Jensen pointed to the extensive marketing
techniques, including advertising, employed by Iolab to maximize sales as evidence that Iolab's
motive for selling the patented product was financial, and contended that the sales thus did not
fall within the section 271(e)(1) exemption. Subsequently, the parties settled and Iolab agreed
to pay $13.5 million to Dr. Jensen. In the present action, Iolab seeks indemnification from its
insurers for $13.5 million together with costs estimated at $1 million, a total of $14.5 million.
Iolab contends that the Jensen loss is covered by clauses in the insurance policies (the “policies”)
providing coverage for piracy arising out of or committed in advertising. 1


1 The wording in the policies varies slightly. For example, the policy issued by Seaboard
Surety Company provides in relevant part that it will indemnify the insured for “piracy,
plagiarism, or unfair competition or idea misappropriation committed or ... arising out of the
insured's advertising activities;” Lumbermens Mutual Casualty Company's policy provides
coverage for damages caused by injuries “arising out of ... [piracy, unfair competition, idea
misappropriation, plagiarism] ... committed ... in any advertisement.”


Iolab brought suit against fifteen insurance companies (collectively the “insurers”), four of which
are primary insurers and eleven of which are excess insurers. Specifically, the primary insurers
are Seaboard Surety Company, American Motorists Insurance Company, Lumbermens Mutual
Casualty Company, and Employers Reinsurance Corporation; the excess insurers are National
Union Fire Insurance Company, Granite State Insurance Company, Stonewall Insurance Company,
North River Insurance Company, Insurance Company of North America, Republic Insurance
Company, Allstate Insurance Company, Hartford Casualty Insurance Company, Twin City Fire
Insurance Company, Lexington Insurance Company, and Employers Insurance of Wausau. Iolab's
aggregate primary coverage between 1980 and 1990 amounted to $36 million; Seaboard provided
eight years of coverage at $1 million per year, Employers Reinsurance provided three years of
coverage at $1 million per year, American provided four years of coverage at $5 million per
year, and Lumbermens provided one year of coverage at $5 million per year. The excess policies
specifically provide that their liability does not attach until the underlying insurers have paid or
have been held liable to pay.
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The district court dismissed on the pleadings the actions against four insurers, dismissed a fifth
based on the complaint alone, and granted summary judgment dismissing the remaining ten. Iolab
appealed.


STATEMENT OF JURISDICTION


The district court had jurisdiction in this case based on 28 U.S.C. § 1391(a)(2) and (a)(3). The
amount in controversy exceeded $50,000 with respect to each defendant and the complete diversity
requirement was satisfied. We have jurisdiction pursuant to 28 U.S.C. § 1291 and Fed.R.App.P.
4(a).


STANDARD OF REVIEW


[1]  [2]  [3]  A district court's grant of summary judgment is reviewed de novo. Jones v. Union
Pacific R.R., 968 F.2d 937, 940 (9th Cir.1992). Pursuant to Federal Rule of Civil Procedure 56(c),
the appellate court should affirm the district court's grant of summary judgment if, viewing the
facts in the light *1504  most favorable to the nonmoving party, there are no issues of material fact
and summary judgment is appropriate as a matter of law. Tzung v. State Farm Fire & Casualty Co.,
873 F.2d 1338, 1339–40 (9th Cir.1989). The court of appeals may affirm on any ground supported
by the record. United States v. Washington, 969 F.2d 752, 755 (9th Cir.1992), cert. denied, 507
U.S. 1051, 113 S.Ct. 1945, 123 L.Ed.2d 651 (1993).


[4]  [5]  [6]  A dismissal under Federal Rule of Civil Procedure 12(b)(6) for failure to state a
claim for which relief can be granted is also reviewed de novo. Oscar v. University Students Co–
Operative Ass'n, 965 F.2d 783, 785 (9th Cir.) (en banc), cert. denied, 506 U.S. 1020, 113 S.Ct.
655, 121 L.Ed.2d 581 (1992). All factual allegations made by the nonmoving party are taken as
true and construed in the light most favorable to that party. Id. at 785. A motion to dismiss should
be granted and upheld on appeal only if it appears beyond doubt that the plaintiff can prove no set
of facts in support of his or her claim that would entitle him or her to relief. Id. at 789.


DISCUSSION


The insurers raise several defenses in response to Iolab's claim against them. We limit our
discussion to the two grounds on which we affirm. This is not to suggest, however, that other
defenses raised by defendants-appellees may also have merit.
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A. THE EXCESS INSURERS
[7]  The excess insurers argue that the district court properly dismissed them from the case or
granted summary judgment in their favor on the claims Iolab raised against them because, even
assuming that the excess policies would be triggered by the Jensen loss, Iolab was required to
exhaust primary coverage before requesting payment from the excess insurers. The excess insurers
also argue that because the total amount of the Jensen loss was below the aggregate primary
coverage, the excess policies would never be triggered, providing a second basis for dismissal.
Iolab argues that it should be allowed to sue all insurers in order to make a comprehensive
determination of coverage since a contrary result, requiring it to litigate one layer of insurance at a
time, would be wasteful. Iolab further argues that even assuming that the excess insurers' liability,
if any, would only attach after primary coverage was exhausted, the district court could have treated
its claim against the excess insurers as a request for declaratory judgment. Iolab concedes that it
did not request that the district court relabel Iolab's action as an action for declaratory judgment but
contends that the district court should have done so. Iolab's argument, however, is without merit.


[8]  [9]  First, under California law, it is clear that “[a]ll primary insurance must be exhausted
before liability attaches under a secondary policy.” Olympic Ins. Co. v. Employers Surplus Lines
Ins. Co., 126 Cal.App.3d 593, 599, 178 Cal.Rptr. 908 (1981). Further, “liability under [an excess]
policy will not attach until all primary insurance is exhausted, even if the total amount of primary
insurance exceeds the amount contemplated in the secondary policy.” North River Ins. Co. v.
American Home Assurance Co., 210 Cal.App.3d 108, 115, 257 Cal.Rptr. 129 (1989); see also
Signal Co. v. Harbor Ins. Co., 27 Cal.3d 359, 165 Cal.Rptr. 799, 612 P.2d 889 (1980); Denny's Inc.
v. Chicago Ins. Co., 234 Cal.App.3d 1786, 286 Cal.Rptr. 507 (1991) (affirming the trial court's
summary judgment in favor of the excess insurers on the ground that primary coverage had not
been determined); Hellman v. Great Amer. Ins. Co., 66 Cal.App.3d 298, 305, 136 Cal.Rptr. 24
(1977); Hartford Acc. & Indemn. v. Continental Nat. Am. Ins., 861 F.2d 1184 (9th Cir.1988);
Continental Cas. Co. v. U.S.F. & G., 516 F.Supp. 384 (N.D.Cal.1981). Thus, Iolab could not have
sued the excess insurers for breach of contract until the legal obligations of the primary insurers
had been determined and the excess policies had been triggered.


[10]  Second, the district court did not abuse its discretion in refusing to treat Iolab's action
as a request for declaratory relief. The court in Hartford, applying California law, “rejected the
proposition that ‘once the excess insurer has been given notice that the ... claim against its insured
might invade *1505  the excess coverage, and the amount of potential exposure is reasonably
ascertainable, the excess insurer should be obligated to participate immediately in the defense.’
” Hartford, 861 F.2d at 1186 (citing Signal, 27 Cal.3d at 366, 165 Cal.Rptr. 799, 612 P.2d 889).
The Hartford court explained that “requiring the excess insurer to join the defense ‘would require
the [excess insurer] to contribute to the defense costs incurred by the primary carrier even though
excess liability might never attach and despite explicit provisions of [the excess insurer's] policy.’
” Id. (citing Signal, 27 Cal.3d at 367–68, 165 Cal.Rptr. 799, 612 P.2d 889). The policy behind



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151159&pubNum=227&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151159&pubNum=227&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989051330&pubNum=227&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989051330&pubNum=227&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980120929&pubNum=661&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991172826&pubNum=227&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991172826&pubNum=227&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977102866&pubNum=227&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977102866&pubNum=227&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988150802&pubNum=350&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981125324&pubNum=345&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988150802&pubNum=350&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_350_1186&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1186

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980120929&pubNum=661&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980120929&pubNum=661&originatingDoc=I4d81482b970111d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Iolab Corp. v. Seaboard Sur. Co., 15 F.3d 1500 (1994)
29 U.S.P.Q.2d 1610


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


the Hartford holding, to avoid the imposition of unnecessary litigation costs on excess insurers,
applies to a breach of contract claim and to an action for declaratory relief alike. That policy applies
here. Iolab has not established that the Jensen loss will ever trigger excess coverage. Regardless
of how Iolab's claim against the excess insurers is labeled, requiring the excess insurers to defend
against Iolab's claim would impose on the excess insurers the unnecessary cost of litigating a
claim that may never trigger excess coverage and thereby would frustrate the policy adopted by
California courts. Consequently, the district court did not abuse its discretion in failing to relabel
Iolab's complaint as a request for declaratory relief and properly dismissed the claims against the
excess insurers.


B. THE PRIMARY INSURERS
The district court dismissed or granted summary judgment in favor of the primary insurers. We
affirm the district court on the ground that the Jensen loss was not covered under the policies. 2


2 Although we limit our holding to the primary carriers because the excess insurers are not
proper parties to this suit, we note that the same rationale would apply to the policies
providing excess coverage.


[11]  The provisions of the policies at issue provide coverage for piracy arising out of or committed
in advertising. 3  Under California law, we must decide whether Iolab had a reasonable expectation
that the policies, which promised indemnification for advertising injuries, provided coverage for
the liability resulting from Iolab's infringement of Dr. Jensen's patent. See, e.g., AIU Ins. Co. v.
Superior Court, 51 Cal.3d 807, 822, 274 Cal.Rptr. 820, 799 P.2d 1253 (1990). We conclude that
Iolab's infringement of Dr. Jensen's patent was not an act of piracy arising out of or committed in
advertising and thus was not covered by the policies.


3 Iolab argues that variations in wording in different policies provide a basis for distinguishing
this case from Bank of the West v. The Superior Court of Contra Costa County, 2 Cal. 4th
1254, 10 Cal.Rptr.2d 538, 833 P.2d 545 (1992), which our holding relies on. According to
Iolab, a crucial difference between the policy involved in Bank of the West and the policies
in the present case, is that none of the policies in question include the sentence “in the course
of” or “advertising injury” but refer instead to offenses “arising out of advertising.” We are
not persuaded by Iolab's argument. We see no reason to distinguish the policies in question
from the one considered in Bank of the West. We think that the Bank of the West court did
not intend its holding to be limited to insurance policies that include the term “in the course
of advertising injury” but rather to apply to a broader category of policies including the ones
considered here. See Bank of the West, 2 Cal. 4th at 1273–74, 10 Cal.Rptr.2d 538, 833 P.2d
545 (“[O]ther questions about the scope of coverage for ‘advertising injury’ continue to have
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substantial importance. For that reason we shall address, ... the parties' arguments about the
requisite connection between ‘advertising activities' and ‘advertising injury.’ ”).


[12]  In Bank of the West v. Superior Court, 2 Cal.4th 1254, 10 Cal.Rptr.2d 538, 833 P.2d 545
(1992), the California Supreme Court considered the scope of coverage afforded by insurance
covering for liability arising out of advertising. In its decision, the court held that “ ‘advertising
injury’ must have a causal connection with the insured's ‘advertising activities' before there can be
coverage,” Id. at 1277, 10 Cal.Rptr.2d 538, 833 P.2d 545. The Bank of The West court explained
that “a claim of patent infringement does not ‘occur in the course ... of advertising activities' within
the meaning of the policy even though the insured advertises the infringing product, if the claim of
infringement is based on the sale or importation of the product rather than its advertisement.” Id.
at 1275, 10 Cal.Rptr.2d 538, 833 P.2d 545 (citing *1506  National Union Fire Ins. Co. v. Siliconix
Inc., 729 F.Supp. 77, 80 (N.D.Cal.1989)). Thus, under Bank of the West, unless Dr. Jensen's claim
was that Iolab infringed his patent in its advertising, in a manner independent of its sale of the
intraocular lens, the Jensen loss is not a form of piracy arising out of or committed in advertising
and is not covered under the policies.


In Siliconix, the court held that “even if piracy is construed to encompass patent infringement,
patent infringement does not occur in the course of advertising, and is not covered as a type
of advertising injury.” Siliconix 729 F.Supp. at 80. According to the Siliconix court, patent
infringement cannot constitute an advertising injury because, under 35 U.S.C. § 271, a patent
is infringed by making, using or selling a patented invention, not by advertising it. Id. at 79.
Similarly, the California Court of Appeals has recently held that “[p]atent infringement cannot be
committed in the course of advertising activities.” Aetna Casualty & Surety Co. v. Superior Court,
19 Cal.App.4th 320, 23 Cal.Rptr.2d 442, 446 (1993) (interpreting Bank of the West ). The Aetna
court explained that, in patent infringement cases, “the patentee is not injured because a product
incorporating its invention is advertised, but because the infringer, without consent, used or sold
a product utilizing a patented invention.” Id.


[13]  In response, Iolab argues that, under Bank of the West, if we determine that the Jensen
loss was causally connected to Iolab's advertising, we must hold that Iolab's infringing activities
constituted piracy arising out of or committed in advertising. Iolab further argues that it incurred
legal liability not simply by selling the product—an activity which, according to Iolab would have
been immunized under section 271(e)(1)—but by advertising it. Through its advertising, Iolab
claims, it thrust itself into a purely commercial realm unrelated to FDA approval activities and
beyond the protection of the statute. Thus, according to Iolab, the Jensen loss was caused by the
advertising. 4  Neither argument is persuasive. First, regardless of the causal connection between
advertising the intraocular lens and the Jensen loss, Iolab's patent infringement cannot reasonably
be considered an act of piracy arising out of or committed in advertising. Second, we do not agree
with Iolab's contention that there existed a causal nexus between its advertising of the intraocular
lens and the Jensen loss.
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4 In its brief, Iolab asks that, in the alternative, this Court reverse summary judgment because
there exist material issues of fact as to causation. At oral argument, however, Iolab conceded
that the insurers would not be required to provide indemnification for liability based on
sales of an infringing product, regardless of whether or not the infringer generated those
sales through advertising. Moreover, Iolab has not alleged any additional facts that would
warrant reversal to determine the issue of causation and therefore we decline Iolab's request.
Although causation is a question of fact, it may be decided as a matter of law if, under
undisputed facts, reasonable minds could not differ. Onciano v. Golden Palace Restaurant,
219 Cal.App.3d 385, 394–95, 268 Cal.Rptr. 96 (1990). Here, we decide the question of
causation as a matter of law, because Iolab's only remaining argument in support of its
contention that there was a causal connection between its advertising and its infringing
activities does not require any additional factual findings.


[14]  In the context of policies written to protect against claims of advertising injury, “piracy”
means misappropriation or plagiarism found in the elements of the advertisement itself—in its text
form, logo, or pictures—rather than in the product being advertised. Iolab's claim of piracy arising
out of advertising has no basis because Dr. Jensen's claim was based on Iolab's infringement of his
patent for the intraocular lens itself rather than on an element of Iolab's advertising of the lens.


While patent infringement can be piracy of the advertised product, generally it is not piracy of the
elements of the advertisement itself. The policies in question seem designed to cover two types of
injury which might occur in the course of advertising: First, dignitary injuries such as defamation,
libel, and invasion of privacy and, second, various kinds of misappropriation and passing off which
might occur in the text, words, or form of an advertisement. Iolab's infringement of Dr. Jensen's
patent does not fit into either of these categories. Iolab was held liable for patent infringement
based on its for-profit sales of the intraocular lens, not *1507  on piracy of elements of Dr. Jensen's
advertising. Had Iolab merely advertised the intraocular lens but not sold the product, Dr. Jensen
could not have accused Iolab of infringing his patent. Since Iolab's advertising of the intraocular
lens was not an element of Dr. Jensen's claim, Iolab could not reasonably have expected insurance
coverage for its infringement. Moreover, although in Bank of the West, the California Supreme
Court appears to leave open the possibility that in some cases, a patent infringement claim may
be “based on ... the advertisement,” Bank of the West, 2 Cal.4th at 1275, 10 Cal.Rptr.2d 538, 833
P.2d 545, we hold that Dr. Jensen's claim against Iolab was not based on the advertising of the
intraocular lens. 5


5 The Bank of the West court did not provide examples of what constitutes a patent
infringement claim based on advertising of a patented invention. Although the issue is not
before us, where the advertising and the infringing sales are merged, as in sale of a patented
product by mail order catalogue, or where an entity uses an advertising technique that is itself
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patented, a court might possibly hold that the infringement arises out of or is committed in
the advertising.


Iolab's claim with regard to the relationship between its advertising activities and the Jensen
loss does not establish the causal nexus required by Bank of the West. First, under Bank of the
West, Iolab would have to show its advertising caused the patent infringement, not the liability.
Second, Iolab fails to show that the Jensen loss was caused by its advertising rather than its
infringement of Dr. Jensen's patent. The fact that Dr. Jensen produced evidence of Iolab's extensive
advertising activities in response to Iolab's attempt to raise a section 271(e)(1) defense, does not
establish that the advertising caused the infringement. The advertising was merely evidence of the
commercial nature of Iolab's infringing activities. Iolab infringed Dr. Jensen's patent because it
sold the intraocular lens, and did so for commercial gain rather than for research. Iolab's advertising
activities did not cause the infringement, but merely helped to establish that Iolab's interest in the
Jensen patent was for profit and not for research or to obtain FDA approval. Consequently, the
Jensen loss was caused by Iolab's patent infringement not by its advertising activities.


Accordingly, the Jensen loss was not covered under the policies in question and the grant of the
motions to dismiss and summary judgment was appropriate.


CONCLUSION


With respect to the excess insurers, we affirm the district court on the ground that under California
law, primary coverage must be exhausted before liability attaches to the excess insurers. Iolab
did not exhaust its primary coverage and did not establish that the Jensen loss would ever trigger
excess coverage and thus the district court properly dismissed Iolab's claim against the excess
insurers. With respect to the primary insurers, we affirm the district court on the ground that
Iolab's infringing activities did not constitute “piracy arising out of advertising activities” and,
thus, as a matter of law, Iolab cannot show that the Jensen loss was covered by the insurance
policies. Consequently, the district court properly dismissed the claims against or granted summary
judgment in favor of each of the primary and excess insurers.


AFFIRMED.


All Citations


15 F.3d 1500, 29 U.S.P.Q.2d 1610


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Truck Insurance Exchange v. Kaiser Cement and Gypsum Corp., et al., Case No. BC249550


PHASE III -A


EXEMPLAR EXCESS POLICY LANGUAGE


1953 - 1958 London Excess Wording [See TEX 152, TABS A -F]


THIS INSURANCE, subject to the terms, conditions and limitations hereinafter
mentioned, is to indemnify the Assured in respect of accidents occurring during the period
commencing [March 1, 1953 and ending March 1, 1954] for any and all sums which the Assured
shall by law become liable to pay and shall pay or by final judgment be adjudged to pay to any
person or persons (excepting employees of the Assured injured during the course of their
employment) as damages for bodily injures, including death at any time resulting therefrom,
caused by accident arising out of the hazards covered by and as defined in the underlying
policy/ies specified in the Schedule herein and issued by the Insurers shown on the Schedule
attached hereinafter called the "Primary Insurers".


PROVIDED ALWAYS THAT it is expressly agreed that liability shall attach to the
Underwriters only after the Primary Insurers have paid or have been held liable to pay the full
amount of their respective ultimate net loss liability as follows:


$ 200,000.00 ultimate net loss in respect of each person and, subject to that same
limit each person,
$1,000,000.00 ultimate net loss in respect of each accident but, as regards
Products Liability,
$1,000,000.00 ultimate net loss in the aggregate in any one period of insurance
(hereinafter referred to as the "Primary Limit or Limits");


and the Underwriters shall then be liable to pay only such additional amounts as will provide the
Assured with a total coverage under the policy/ies of the Primary Insurers and this Insurance
combined of


$400,000.00 ultimate net loss in respect of each person and, subject to that same
limit each person,
$2,000,000.00 ultimate net loss in respect of each accident but, as regards
Products Liability, not exceeding
$2,000,000.00 ultimate net loss in the aggregate in any one period of insurance.


DEFINITIONS


1. ACCIDENT - The word "accident" shall be understood to mean an accident or series
of accidents arising out of one event or occurrence.


2. ULTIMATE NET LOSS - The words "ultimate net loss" shall be understood to mean
the sums paid in settlement of losses for which the Assured is liable after making deductions for
all recoveries, salvages and other insurances (other than recoveries under the policy/ies of the
Primary Insurers), whether recoverable or not, and shall exclude all expenses and "Costs."
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3. COSTS - The word "Costs" shall be understood to mean interest on judgments,
investigation, adjustment and legal expenses (excluding, however, all expenses for salaried
employees and retained counsel of and all office expenses of the Assured).


(LMIPOLSTIP000015; LMIPOLSTIP 000065; LMIPOLSTIP 000103)


***


CONDITIONS


***


2. APPLICATION OF SALVAGE - All salvages, recoveries or payments recovered or
received subsequent to a loss settlement under this Insurance shall be applied as if recovered or
received prior to such settlement and all necessary adjustments shall then be made between the
Assured and the Underwriters, provided always that nothing in this clause shall be construed to
mean that losses under this Insurance are not recoverable until the Assured's ultimate net loss
has been finally ascertained.


3. ATTACHMENT OF LIABILITY - Liability under this Insurance shall not attach
unless and until the Primary Insurers shall have admitted liability for the Primary Limit or
Limits, or unless and until the Assured has by final judgment been adjudged to pay a sum which
exceeds such Primary Limit or Limits.


4. MAINTENANCE OF PRIMARY INSURANCE - This Insurance is subject to the
same warranties, terms and conditions (except as regards the premium, the obligation to
investigate and defend, the amount and limits of liability and the renewal agreement, if any, and
except as otherwise provided herein) as are contained in or as may be added to the policy/ies of
the Primary Insurers prior to the happening of an accident for which claim is made hereunder and
should any alteration be made in the premium for the policy/ies of the Primary Insurers during
the currency of this Insurance, then the premium hereon shall be adjusted accordingly.


It is a condition of this Insurance that the policy/ies of the Primary Insurers shall be
maintained in full effect during the currency of this Insurance except for any reduction of the
aggregate limit contained therein solely by payment of claims in respect of accidents occurring
during the period of insurance.


(LMIPOLSTIP000015-16; LMIPOLSTIP 000065-66; LMIPOLSTIP 000103-104)
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1958 - 1964 London Excess Wording (Price Forbes and LRD-60 Umbrella)
[See TEX 152, TABS G-12


INSURING AGREEMENTS


I. COVERAGE -


Underwriters hereby agree, subject to the limitations, terms and conditions hereinafter
mentioned, to indemnify the Assured for all sums which the Assured shall be obligated to pay
by reason of the liability


(a) imposed upon the Assured by Law,


or (b) assumed under contract or agreement by the Named Assured and/or any officer, director,
stockholder, partner or employee of the Named Assured, while acting in his capacity as
such,


for damages, direct or consequential and expenses, all as more fully defined by the term
"ultimate net loss" on account of:


(i) Personal injuries, including death at any time resulting therefrom,


(ii) Property Damage,


(iii) Advertising liability,


caused by or arising out of each occurrence happening anywhere in the world.


(LMIPOLSTIP000211; LMIPOLSTIP 000282; LMIPOLSTIP000331)


II. LIMIT OF LIABILITY -


Underwriters hereon shall only be liable for the ultimate net loss the excess of either


(a) the limits of the underlying insurances as set out in the attached schedule in respect of
each occurrence covered by said underlying insurances,


Or (b) $25,000 ultimate net loss in respect of each occurrence not covered by said underlying
insurances,
(hereinafter called the "underlying limits");


and then only up to a further sum as stated in Item 2 (a) of the Declarations in all in respect of
each occurrence - subject to a limit as stated in Item 2 (b) of the Declarations in the aggregate
for each annual period during the currency of this Policy, separately in respect of Products
liability and in respect of Personal Injury (fatal or non -fatal) by Occupational Disease sustained
by any employees of the Assured.
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In the event of the reduction of exhaustion of the aggregate limits of liability under said
underlying insurances by reasons of losses paid thereunder, this policy shall


(1) in the event of reduction pay the excess of the reduced underlying limit


(2) in the event of exhaustion continue in force as underlying insurance.


The inclusion or addition hereunder of more than one Assured shall not operate to
increase Underwriters' limit of liability.


(LMIPOSTIP000211; LMIPOLSTIP 000283; LMIPOLSTIP000331-332)


THIS POLICY IS SUBJECT TO THE FOLLOWING DEFINITIONS:


***


6. ULTIMATE NET LOSS -


The term "Ultimate Net Loss" shall mean the total sum which the Assured, or any
company as his insurer, or both, become obligated to pay by reason of personal injury, property
damage or advertising liability claims, either through adjudication or compromise, and shall also
include hospital, medical and funeral charges and all sums paid as salaries, wages, compensation,
fees, charges and law costs, premiums on attachment or appeal bonds, interest, expenses for
doctors, lawyers, nurses and investigators and other persons, and for litigation, settlement,
adjustment and investigation of claims and suits which are paid as a consequence of any
occurrence covered hereunder, excluding only the salaries of the Assured's or of any underlying
insurer's permanent employees.


The Underwriters shall not be liable for expenses as aforesaid when such expenses are
included in other valid and collectible insurance.


(LMIPOLSTIP000212; LMIPOLSTIP 000285; LMIPOLSTIP000333)


***


THIS POLICY IS SUBJECT TO THE FOLLOWING CONDITIONS:


***


H. ASSISTANCE AND CO-OPERATION


The Underwriters shall not be called upon to assume charge of the settlement or defense of
any claim made or suit brought or proceeding instituted against the Assured but Underwriters
shall have the right and shall be given the opportunity to associate with the Assured or the
Assured's underlying insurers, or both, in the defense and control of any claim, suit or
proceeding relative to an occurrence where the claim or suit involves, or appears reasonably
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likely to involve Underwriters, in which event the Assured and Underwriters shall co-operate
in all things in the defense of such claim, suit or proceeding.


(LMIPOLSTIP000214; LMIPOLSTIP000288; LMIPOLSTIP000337)


***


J. LOSS PAYABLE


Liability under this policy with respect to any occurrence shall not attach unless and until the
Assured, or the Assured's underlying insurer, shall have paid the amount of the underlying
limits on account of such occurrence. The Assured shall make a definite claim for any loss
for which the Underwriters may be liable under the policy within twelve (12) months after the
Assured shall have paid an amount of ultimate net loss in excess of the amount borne by the
Assured or after the Assured's liability shall have been fixed and rendered certain either by
final judgment against the insured after actual trial or by written agreement of the Assured, the
claimant, and Underwriters. If any subsequent payments shall be made by the Assured on
account of the same occurrence, additional claims shall be made similarly from time to time.
Such losses shall be due and payable within thirty (30) days after they are respectively
claimed and proven in conformity with this policy.


***


L. OTHER INSURANCE


If other valid and collectible insurance with any other insurer is available to the Assured
covering a loss also covered by this policy, other than insurance that is in excess of the
insurance afforded by this policy, the insurance afforded by this policy shall be in excess of
and shall not contribute with such other insurance. Nothing herein shall be construed to make
this policy subject to the terms, conditions and limitations of other insurance.


(LMIPOLSTIP000214; LMIPOLSTIP000288; LMIPOLSTIP0003 37)


***


T. MAINTENANCE OF UNDERLYING INSURANCE


It is a condition of this policy that the policy or policies referred to in the attached "Schedule
of Underlying Insurances" shall be maintained in full effect during the currency of this policy
except for any reduction of the aggregate limit or limits contained herein solely by payment of
claims in respect of accidents and/or occurrences occurring during the period of this policy.
Failure of the Assured to comply with the foregoing shall not invalidate this policy but in the
event of such failure, the Underwriters shall only be liable to the same extent as they would
have been had the Assured complied with the said condition.
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(LMIPOLSTIP000215; LMIPOLSTIP000290; LMIPOLSTIP 000339)
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1983-1984 First State Excess Wording [See TEX 153, EXHIBIT 11


II. UNDERLYING LIMIT - RETAINED LIMIT


The Company shall be liable only for the ULTIMATE NET LOSS in excess of
the greater of the INSURED' S:


A. UNDERLYING LIMIT - an amount equal to the limits of liability indicated
beside the underlying insurance listed in the Schedule A of underlying insurance,
plus the applicable limits of any other underlying insurance collectible by the
INSURED; OR


B. RETAINED LIMIT - The amount specified in Item 3.I.B of the Declarations
as the result of any one occurrence not covered by said underlying insurance, and
which shall be borne by the INSURED.


(MPF 002237)


III. LIMITS OF LIABILITY


Regardless of the number of persons and organizations who are INSUREDS
under this policy and regardless of the number of claims made and suits brought against
any or all INSUREDS, the total limit of the Company's liability for ULTIMATE NET
LOSS resulting from any one OCCURRENCE shall not exceed the amount specified in
Item 31 of the declarations.


The Company's liability shall be further limited to the amount stated as the annual
aggregate limit in item 3 II of the declarations on account of all OCCURRENCES during
each policy year arising out of:


A. either the PRODUCTS HAZARD or COMPLETED OPERATIONS HAZARD or
both combined; or
B. occupational disease by all employees of the INSURED.


In the event that the aggregate limits of liability of the underlying policies listed in the
schedule of underlying insurance, are exhausted solely as the result of OCCURRENCES taking
place after the inception date of this policy, this policy shall, subject to the Company's limit of
liability and to other terms of this policy, with respect to OCCURRENCES which take place
during the period of this policy, continue in force as underlying insurance for the remainder of
the policy year of the underlying policy or until the aggregate limit of liability as stated in Item 3
II is exhausted, but not for broader coverage than was provided by the exhausted underlying
insurance.


In the event that the aggregate limits of liability of the underlying insurance are exhausted
or reduced as the result of OCCURRENCES taking place prior to the inception date of this
policy, the Company shall only be liable to the same extent as if the aggregate limits had not
been so exhausted or reduced.


For purpose of determining the limit of the Company's liability:
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(a) all PERSONAL INJURY and PROPERTY DAMAGE arising out of continuous or
repeated exposure to substantially the same general conditions, and
(b) all ADVERTISING INJURY OR DAMAGE involving the same injurious material or
act, regardless of the number or kind of media used, or frequency of repetition thereof,
whether claim is made by one or more persons
shall be considered as arising out of one OCCURRENCE.


(MPF 002237)


CONDITIONS


***


H. Other Insurance: If other collectible insurance with any other INSURER is
available to the INSURED covering in loss covered hereunder, except insurance
purchased to apply in excess of the sum of the RETAINED LIMIT and LIMIT OF
LIABILITY hereunder, the insurance hereunder shall be in excess of, and not contribute
with, such other insurance. If collectible insurance under any other policy(ies) of the
COMPANY is available to the INSURED, covering a loss also covered hereunder (other
than underlying insurance of which the insurance afforded by this policy is in excess), the
COMPANY'S total liability shall in no event exceed the greater or greatest limit of
liability applicable to such loss under this or any other such policy(ies). If other
collectible insurance under any policy(ies) of the COMPANY is available to the
INSURED, the ULTIMATE NET LOSS as the result of any one OCCURRENCE not
covered by underlying insurance shall not be cumulative.


(MPF002253)
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1984-1985 Westchester Excess Wording [See TEX 155, EXHIBIT Al


V RETAINED LIMIT - LIMIT OF LIABILITY


With respect to Coverage I (a), I (b) or I (c), or any combination thereof, the company's liability
shall be only for the ultimate net loss in excess of the insured's retained limit defined as the
greater of:


(a) the total of the applicable limits of the underlying policies listed in Schedule A
hereof, and the applicable limits of any other insurance collectible by the insured; or


(b) an amount as stated in Item 4(C) of the declarations as the result of any one
occurrence not covered by the said policies or insurance; and then up to an amount not
exceeding the amount as stated in Item 4 (A) of the declarations as the result of any one
occurrence. There is no limit to the number of occurrences during the policy period for
this claims may be made, except that the liability of the company on account of all
occurrences during each policy years shall not exceed the aggregate amount stated in
Item 4 (B) of the declarations separately in respect of


1. the products hazard,
2. all professional liability or
3. any other underlying insurance listed in the Schedule of Underlying Insurance which
contains coverages (s) which are subject to an aggregate limit of liability for all insured
damages.


In the event of the reduction or exhaustion of the aggregate limits of liability of the underlying
policies listed in Schedule A by reason of losses paid thereunder, this policy, subject to the
above limitations, (1) in the event of reduction, shall pay the excess of the reduced underlying
limits; or (2) in the event of exhaustion, shall continue in force as underlying insurance.


All other terms and conditions of this policy remain unchanged.


(KINS-1228-1229)
***


III DEFINITIONS


***


5. "ULTIMATE NET LOSS"


"Ultimate net loss" means the total of the following sums
with respect to each occurrence:


1. All sums which the insured. or any company as his insurer, or both, is legally obligated to pay
as damages. whether by reason of adjudication or settlement. Because of personal injury,
property damage or advertising liability to which this policy applies. and
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2. All expenses, other than defense settlement provided in Insuring Agreement II. incurred by the
insured in the investigation, negotiation. settlement and defense of any claim or suit seeking such
damages, excluding only the salaries of the insured's regular employees, provided "ultimate net
loss" shall not include any damages or expense because of liability excluded by
this policy.


This policy shall not apply to defense, investigation.settlement or legal expenses covered by
underlying insurance.


(KINS-1231)


CONDITIONS


*lc*


*lc*


E. Assistance and Co-operation. Except as provided in Insuring Agreement II (Defense
Settlement) or in Insuring Agreement V (Retained Limit - Limit of Liability) with respect to the
exhaustion of the aggregate limits of underlying policies listed in Schedule A, or in Condition J
(Underlying Insurance) the company shall not be called upon to assume charge of the settlement
or defense of any claim made or proceeding instituted against the insured; but the company shall
have the right and opportunity to associate with the insured in the defense and control of any
claim or proceeding reasonably likely to involve the company. In such event the insured and
company shall cooperate fully.


(KINS-1233)
***


I. Other Insurance . If other collectible insurance including other insurance with this company
is available to the insured covering a loss also covered hereunder (except insurance purchased to
apply in excess of the sum of the retained limit and the limit of liability hereunder) the insurance
hereunder shall be in excess of and not contribute with, such other insurance.


(KINS-1233)
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Truck Insurance Exchange v. Kaiser Cement and Gypsum Corp., et al., Case No. BC249550


PHASE III -A


EXEMPLAR EXCESS POLICY LANGUAGE


1953 - 1958 London Excess Wording [See TEX 152, TABS A -F]


THIS INSURANCE, subject to the terms, conditions and limitations hereinafter
mentioned, is to indemnify the Assured in respect of accidents occurring during the period
commencing [March 1, 1953 and ending March 1, 1954] for any and all sums which the Assured
shall by law become liable to pay and shall pay or by final judgment be adjudged to pay to any
person or persons (excepting employees of the Assured injured during the course of their
employment) as damages for bodily injures, including death at any time resulting therefrom,
caused by accident arising out of the hazards covered by and as defined in the underlying
policy/ies specified in the Schedule herein and issued by the Insurers shown on the Schedule
attached hereinafter called the "Primary Insurers".


PROVIDED ALWAYS THAT it is expressly agreed that liability shall attach to the
Underwriters only after the Primary Insurers have paid or have been held liable to pay the full
amount of their respective ultimate net loss liability as follows:


$ 200,000.00 ultimate net loss in respect of each person and, subject to that same
limit each person,
$1,000,000.00 ultimate net loss in respect of each accident but, as regards
Products Liability,
$1,000,000.00 ultimate net loss in the aggregate in any one period of insurance
(hereinafter referred to as the "Primary Limit or Limits");


and the Underwriters shall then be liable to pay only such additional amounts as will provide the
Assured with a total coverage under the policy/ies of the Primary Insurers and this Insurance
combined of


$400,000.00 ultimate net loss in respect of each person and, subject to that same
limit each person,
$2,000,000.00 ultimate net loss in respect of each accident but, as regards
Products Liability, not exceeding
$2,000,000.00 ultimate net loss in the aggregate in any one period of insurance.


DEFINITIONS


1. ACCIDENT - The word "accident" shall be understood to mean an accident or series
of accidents arising out of one event or occurrence.


2. ULTIMATE NET LOSS - The words "ultimate net loss" shall be understood to mean
the sums paid in settlement of losses for which the Assured is liable after making deductions for
all recoveries, salvages and other insurances (other than recoveries under the policy/ies of the
Primary Insurers), whether recoverable or not, and shall exclude all expenses and "Costs."
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3. COSTS - The word "Costs" shall be understood to mean interest on judgments,
investigation, adjustment and legal expenses (excluding, however, all expenses for salaried
employees and retained counsel of and all office expenses of the Assured).


(LMIPOLSTIP000015; LMIPOLSTIP 000065; LMIPOLSTIP 000103)


***


CONDITIONS


***


2. APPLICATION OF SALVAGE - All salvages, recoveries or payments recovered or
received subsequent to a loss settlement under this Insurance shall be applied as if recovered or
received prior to such settlement and all necessary adjustments shall then be made between the
Assured and the Underwriters, provided always that nothing in this clause shall be construed to
mean that losses under this Insurance are not recoverable until the Assured's ultimate net loss
has been finally ascertained.


3. ATTACHMENT OF LIABILITY - Liability under this Insurance shall not attach
unless and until the Primary Insurers shall have admitted liability for the Primary Limit or
Limits, or unless and until the Assured has by final judgment been adjudged to pay a sum which
exceeds such Primary Limit or Limits.


4. MAINTENANCE OF PRIMARY INSURANCE - This Insurance is subject to the
same warranties, terms and conditions (except as regards the premium, the obligation to
investigate and defend, the amount and limits of liability and the renewal agreement, if any, and
except as otherwise provided herein) as are contained in or as may be added to the policy/ies of
the Primary Insurers prior to the happening of an accident for which claim is made hereunder and
should any alteration be made in the premium for the policy/ies of the Primary Insurers during
the currency of this Insurance, then the premium hereon shall be adjusted accordingly.


It is a condition of this Insurance that the policy/ies of the Primary Insurers shall be
maintained in full effect during the currency of this Insurance except for any reduction of the
aggregate limit contained therein solely by payment of claims in respect of accidents occurring
during the period of insurance.


(LMIPOLSTIP000015-16; LMIPOLSTIP 000065-66; LMIPOLSTIP 000103-104)
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1958 - 1964 London Excess Wording (Price Forbes and LRD-60 Umbrella)
[See TEX 152, TABS G-12


INSURING AGREEMENTS


I. COVERAGE -


Underwriters hereby agree, subject to the limitations, terms and conditions hereinafter
mentioned, to indemnify the Assured for all sums which the Assured shall be obligated to pay
by reason of the liability


(a) imposed upon the Assured by Law,


or (b) assumed under contract or agreement by the Named Assured and/or any officer, director,
stockholder, partner or employee of the Named Assured, while acting in his capacity as
such,


for damages, direct or consequential and expenses, all as more fully defined by the term
"ultimate net loss" on account of:


(i) Personal injuries, including death at any time resulting therefrom,


(ii) Property Damage,


(iii) Advertising liability,


caused by or arising out of each occurrence happening anywhere in the world.


(LMIPOLSTIP000211; LMIPOLSTIP 000282; LMIPOLSTIP000331)


II. LIMIT OF LIABILITY -


Underwriters hereon shall only be liable for the ultimate net loss the excess of either


(a) the limits of the underlying insurances as set out in the attached schedule in respect of
each occurrence covered by said underlying insurances,


Or (b) $25,000 ultimate net loss in respect of each occurrence not covered by said underlying
insurances,
(hereinafter called the "underlying limits");


and then only up to a further sum as stated in Item 2 (a) of the Declarations in all in respect of
each occurrence - subject to a limit as stated in Item 2 (b) of the Declarations in the aggregate
for each annual period during the currency of this Policy, separately in respect of Products
liability and in respect of Personal Injury (fatal or non -fatal) by Occupational Disease sustained
by any employees of the Assured.
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In the event of the reduction of exhaustion of the aggregate limits of liability under said
underlying insurances by reasons of losses paid thereunder, this policy shall


(1) in the event of reduction pay the excess of the reduced underlying limit


(2) in the event of exhaustion continue in force as underlying insurance.


The inclusion or addition hereunder of more than one Assured shall not operate to
increase Underwriters' limit of liability.


(LMIPOSTIP000211; LMIPOLSTIP 000283; LMIPOLSTIP000331-332)


THIS POLICY IS SUBJECT TO THE FOLLOWING DEFINITIONS:


***


6. ULTIMATE NET LOSS -


The term "Ultimate Net Loss" shall mean the total sum which the Assured, or any
company as his insurer, or both, become obligated to pay by reason of personal injury, property
damage or advertising liability claims, either through adjudication or compromise, and shall also
include hospital, medical and funeral charges and all sums paid as salaries, wages, compensation,
fees, charges and law costs, premiums on attachment or appeal bonds, interest, expenses for
doctors, lawyers, nurses and investigators and other persons, and for litigation, settlement,
adjustment and investigation of claims and suits which are paid as a consequence of any
occurrence covered hereunder, excluding only the salaries of the Assured's or of any underlying
insurer's permanent employees.


The Underwriters shall not be liable for expenses as aforesaid when such expenses are
included in other valid and collectible insurance.


(LMIPOLSTIP000212; LMIPOLSTIP 000285; LMIPOLSTIP000333)


***


THIS POLICY IS SUBJECT TO THE FOLLOWING CONDITIONS:


***


H. ASSISTANCE AND CO-OPERATION


The Underwriters shall not be called upon to assume charge of the settlement or defense of
any claim made or suit brought or proceeding instituted against the Assured but Underwriters
shall have the right and shall be given the opportunity to associate with the Assured or the
Assured's underlying insurers, or both, in the defense and control of any claim, suit or
proceeding relative to an occurrence where the claim or suit involves, or appears reasonably
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1958 - 1964 London Excess Wording (Price Forbes and LRD-60 Umbrella)
[See TEX 152, TABS G-12


INSURING AGREEMENTS


I. COVERAGE -


Underwriters hereby agree, subject to the limitations, terms and conditions hereinafter
mentioned, to indemnify the Assured for all sums which the Assured shall be obligated to pay
by reason of the liability


(a) imposed upon the Assured by Law,


or (b) assumed under contract or agreement by the Named Assured and/or any officer, director,
stockholder, partner or employee of the Named Assured, while acting in his capacity as
such,


for damages, direct or consequential and expenses, all as more fully defined by the term
"ultimate net loss" on account of:


(i) Personal injuries, including death at any time resulting therefrom,


(ii) Property Damage,


(iii) Advertising liability,


caused by or arising out of each occurrence happening anywhere in the world.


(LMIPOLSTIP000211; LMIPOLSTIP 000282; LMIPOLSTIP000331)


II. LIMIT OF LIABILITY -


Underwriters hereon shall only be liable for the ultimate net loss the excess of either


(a) the limits of the underlying insurances as set out in the attached schedule in respect of
each occurrence covered by said underlying insurances,


Or (b) $25,000 ultimate net loss in respect of each occurrence not covered by said underlying
insurances,
(hereinafter called the "underlying limits");


and then only up to a further sum as stated in Item 2 (a) of the Declarations in all in respect of
each occurrence - subject to a limit as stated in Item 2 (b) of the Declarations in the aggregate
for each annual period during the currency of this Policy, separately in respect of Products
liability and in respect of Personal Injury (fatal or non -fatal) by Occupational Disease sustained
by any employees of the Assured.
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In the event of the reduction of exhaustion of the aggregate limits of liability under said
underlying insurances by reasons of losses paid thereunder, this policy shall


(1) in the event of reduction pay the excess of the reduced underlying limit


(2) in the event of exhaustion continue in force as underlying insurance.


The inclusion or addition hereunder of more than one Assured shall not operate to
increase Underwriters' limit of liability.


(LMIPOSTIP000211; LMIPOLSTIP 000283; LMIPOLSTIP000331-332)


THIS POLICY IS SUBJECT TO THE FOLLOWING DEFINITIONS:


***


6. ULTIMATE NET LOSS -


The term "Ultimate Net Loss" shall mean the total sum which the Assured, or any
company as his insurer, or both, become obligated to pay by reason of personal injury, property
damage or advertising liability claims, either through adjudication or compromise, and shall also
include hospital, medical and funeral charges and all sums paid as salaries, wages, compensation,
fees, charges and law costs, premiums on attachment or appeal bonds, interest, expenses for
doctors, lawyers, nurses and investigators and other persons, and for litigation, settlement,
adjustment and investigation of claims and suits which are paid as a consequence of any
occurrence covered hereunder, excluding only the salaries of the Assured's or of any underlying
insurer's permanent employees.


The Underwriters shall not be liable for expenses as aforesaid when such expenses are
included in other valid and collectible insurance.


(LMIPOLSTIP000212; LMIPOLSTIP 000285; LMIPOLSTIP000333)


***


THIS POLICY IS SUBJECT TO THE FOLLOWING CONDITIONS:


***


H. ASSISTANCE AND CO-OPERATION


The Underwriters shall not be called upon to assume charge of the settlement or defense of
any claim made or suit brought or proceeding instituted against the Assured but Underwriters
shall have the right and shall be given the opportunity to associate with the Assured or the
Assured's underlying insurers, or both, in the defense and control of any claim, suit or
proceeding relative to an occurrence where the claim or suit involves, or appears reasonably
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likely to involve Underwriters, in which event the Assured and Underwriters shall co-operate
in all things in the defense of such claim, suit or proceeding.


(LMIPOLSTIP000214; LMIPOLSTIP000288; LMIPOLSTIP000337)


***


J. LOSS PAYABLE


Liability under this policy with respect to any occurrence shall not attach unless and until the
Assured, or the Assured's underlying insurer, shall have paid the amount of the underlying
limits on account of such occurrence. The Assured shall make a definite claim for any loss
for which the Underwriters may be liable under the policy within twelve (12) months after the
Assured shall have paid an amount of ultimate net loss in excess of the amount borne by the
Assured or after the Assured's liability shall have been fixed and rendered certain either by
final judgment against the insured after actual trial or by written agreement of the Assured, the
claimant, and Underwriters. If any subsequent payments shall be made by the Assured on
account of the same occurrence, additional claims shall be made similarly from time to time.
Such losses shall be due and payable within thirty (30) days after they are respectively
claimed and proven in conformity with this policy.


***


L. OTHER INSURANCE


If other valid and collectible insurance with any other insurer is available to the Assured
covering a loss also covered by this policy, other than insurance that is in excess of the
insurance afforded by this policy, the insurance afforded by this policy shall be in excess of
and shall not contribute with such other insurance. Nothing herein shall be construed to make
this policy subject to the terms, conditions and limitations of other insurance.


(LMIPOLSTIP000214; LMIPOLSTIP000288; LMIPOLSTIP0003 37)


***


T. MAINTENANCE OF UNDERLYING INSURANCE


It is a condition of this policy that the policy or policies referred to in the attached "Schedule
of Underlying Insurances" shall be maintained in full effect during the currency of this policy
except for any reduction of the aggregate limit or limits contained herein solely by payment of
claims in respect of accidents and/or occurrences occurring during the period of this policy.
Failure of the Assured to comply with the foregoing shall not invalidate this policy but in the
event of such failure, the Underwriters shall only be liable to the same extent as they would
have been had the Assured complied with the said condition.
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(LMIPOLSTIP000215; LMIPOLSTIP000290; LMIPOLSTIP 000339)
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1983-1984 First State Excess Wording [See TEX 153, EXHIBIT 11


II. UNDERLYING LIMIT - RETAINED LIMIT


The Company shall be liable only for the ULTIMATE NET LOSS in excess of
the greater of the INSURED' S:


A. UNDERLYING LIMIT - an amount equal to the limits of liability indicated
beside the underlying insurance listed in the Schedule A of underlying insurance,
plus the applicable limits of any other underlying insurance collectible by the
INSURED; OR


B. RETAINED LIMIT - The amount specified in Item 3.I.B of the Declarations
as the result of any one occurrence not covered by said underlying insurance, and
which shall be borne by the INSURED.


(MPF 002237)


III. LIMITS OF LIABILITY


Regardless of the number of persons and organizations who are INSUREDS
under this policy and regardless of the number of claims made and suits brought against
any or all INSUREDS, the total limit of the Company's liability for ULTIMATE NET
LOSS resulting from any one OCCURRENCE shall not exceed the amount specified in
Item 31 of the declarations.


The Company's liability shall be further limited to the amount stated as the annual
aggregate limit in item 3 II of the declarations on account of all OCCURRENCES during
each policy year arising out of:


A. either the PRODUCTS HAZARD or COMPLETED OPERATIONS HAZARD or
both combined; or
B. occupational disease by all employees of the INSURED.


In the event that the aggregate limits of liability of the underlying policies listed in the
schedule of underlying insurance, are exhausted solely as the result of OCCURRENCES taking
place after the inception date of this policy, this policy shall, subject to the Company's limit of
liability and to other terms of this policy, with respect to OCCURRENCES which take place
during the period of this policy, continue in force as underlying insurance for the remainder of
the policy year of the underlying policy or until the aggregate limit of liability as stated in Item 3
II is exhausted, but not for broader coverage than was provided by the exhausted underlying
insurance.


In the event that the aggregate limits of liability of the underlying insurance are exhausted
or reduced as the result of OCCURRENCES taking place prior to the inception date of this
policy, the Company shall only be liable to the same extent as if the aggregate limits had not
been so exhausted or reduced.


For purpose of determining the limit of the Company's liability:


DM116805716.2


7


1080





		Return to brief (Ctrl+W)

		JA-1080










(a) all PERSONAL INJURY and PROPERTY DAMAGE arising out of continuous or
repeated exposure to substantially the same general conditions, and
(b) all ADVERTISING INJURY OR DAMAGE involving the same injurious material or
act, regardless of the number or kind of media used, or frequency of repetition thereof,
whether claim is made by one or more persons
shall be considered as arising out of one OCCURRENCE.


(MPF 002237)


CONDITIONS


***


H. Other Insurance: If other collectible insurance with any other INSURER is
available to the INSURED covering in loss covered hereunder, except insurance
purchased to apply in excess of the sum of the RETAINED LIMIT and LIMIT OF
LIABILITY hereunder, the insurance hereunder shall be in excess of, and not contribute
with, such other insurance. If collectible insurance under any other policy(ies) of the
COMPANY is available to the INSURED, covering a loss also covered hereunder (other
than underlying insurance of which the insurance afforded by this policy is in excess), the
COMPANY'S total liability shall in no event exceed the greater or greatest limit of
liability applicable to such loss under this or any other such policy(ies). If other
collectible insurance under any policy(ies) of the COMPANY is available to the
INSURED, the ULTIMATE NET LOSS as the result of any one OCCURRENCE not
covered by underlying insurance shall not be cumulative.


(MPF002253)
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1984-1985 Westchester Excess Wording [See TEX 155, EXHIBIT Al


V RETAINED LIMIT - LIMIT OF LIABILITY


With respect to Coverage I (a), I (b) or I (c), or any combination thereof, the company's liability
shall be only for the ultimate net loss in excess of the insured's retained limit defined as the
greater of:


(a) the total of the applicable limits of the underlying policies listed in Schedule A
hereof, and the applicable limits of any other insurance collectible by the insured; or


(b) an amount as stated in Item 4(C) of the declarations as the result of any one
occurrence not covered by the said policies or insurance; and then up to an amount not
exceeding the amount as stated in Item 4 (A) of the declarations as the result of any one
occurrence. There is no limit to the number of occurrences during the policy period for
this claims may be made, except that the liability of the company on account of all
occurrences during each policy years shall not exceed the aggregate amount stated in
Item 4 (B) of the declarations separately in respect of


1. the products hazard,
2. all professional liability or
3. any other underlying insurance listed in the Schedule of Underlying Insurance which
contains coverages (s) which are subject to an aggregate limit of liability for all insured
damages.


In the event of the reduction or exhaustion of the aggregate limits of liability of the underlying
policies listed in Schedule A by reason of losses paid thereunder, this policy, subject to the
above limitations, (1) in the event of reduction, shall pay the excess of the reduced underlying
limits; or (2) in the event of exhaustion, shall continue in force as underlying insurance.


All other terms and conditions of this policy remain unchanged.


(KINS-1228-1229)
***


III DEFINITIONS


***


5. "ULTIMATE NET LOSS"


"Ultimate net loss" means the total of the following sums
with respect to each occurrence:


1. All sums which the insured. or any company as his insurer, or both, is legally obligated to pay
as damages. whether by reason of adjudication or settlement. Because of personal injury,
property damage or advertising liability to which this policy applies. and
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2. All expenses, other than defense settlement provided in Insuring Agreement II. incurred by the
insured in the investigation, negotiation. settlement and defense of any claim or suit seeking such
damages, excluding only the salaries of the insured's regular employees, provided "ultimate net
loss" shall not include any damages or expense because of liability excluded by
this policy.


This policy shall not apply to defense, investigation.settlement or legal expenses covered by
underlying insurance.


(KINS-1231)


CONDITIONS


*lc*


*lc*


E. Assistance and Co-operation. Except as provided in Insuring Agreement II (Defense
Settlement) or in Insuring Agreement V (Retained Limit - Limit of Liability) with respect to the
exhaustion of the aggregate limits of underlying policies listed in Schedule A, or in Condition J
(Underlying Insurance) the company shall not be called upon to assume charge of the settlement
or defense of any claim made or proceeding instituted against the insured; but the company shall
have the right and opportunity to associate with the insured in the defense and control of any
claim or proceeding reasonably likely to involve the company. In such event the insured and
company shall cooperate fully.


(KINS-1233)
***


I. Other Insurance . If other collectible insurance including other insurance with this company
is available to the insured covering a loss also covered hereunder (except insurance purchased to
apply in excess of the sum of the retained limit and the limit of liability hereunder) the insurance
hereunder shall be in excess of and not contribute with, such other insurance.


(KINS-1233)
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With the stipulated facts and legal authority in mind, the Court turns to the issues


presented for the Phase III -A trial.


1. Issue 1- Whether the first layer excess/umbrella policies of LMI, First State, and
Westchester have a duty to "drop down" and contribute a pro rata share for their policy


years to Truck


LMI Policies


In analyzing Issue 1 and determining whether the excess carriers have a duty to "drop


down," (and as acknowledged supra), it is essential that the Court examine the pertinent


language of the applicable excess policies.


LMI stood as the first excess layer over the primary layer of Fireman's Fund, from 1947-


1964. Between 1953 and 1958, LMI used the TP7 Excess Form. Between 1958 and 1961, LMI


used the Price Forbes Umbrella Form. During the 1958-1961 policy years, LMI provided, in


addition to a first level excess layer, second, third, and fourth level excess layers.37 Finally,


between 1961 and 1964, LMI used the LRD Umbrella Form. Between the 1961 and 1964 policy


periods, LMI provided both a first level excess layer and a second level excess layer.


LMI 1953-1958 Excess Policy Form


The 1953-1958 Excess Form provides that the policies are "to indemnify the


Assured...for any and all sums which the Assured shall by law become liable to pay and shall


pay or by final judgment be adjudged to pay to any person or persons...as damages for bodily


injuries, including death at any time resulting therefrom, caused by accident arising out of the


hazards covered by and as defined in the underlying policy/ies specified in the Schedule herein


and issued by the Insurers shown on the Schedule attached...hereinafter called the 'Primary


Insurers. '"39


37 Truck and LMI have entered into a stipulation regarding the LMI policies at issue. The stipulation is Truck's
Exhibit 152.


38 Trial Exhibit 152 at LMIPOLSTIP000015; see also Exh. 152, 112, Exhs. B-2, C-2, D-2, E-2, F-1.
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For these policy years, the policies will attach when "the Primary Insurers have paid or


have been held liable to pay...$1,000,000 ultimate net loss in the aggregate in any one period."39


The "Attachment of Liability" provision states that "Liability under this Insurance shall not


attach unless and until the Primary Insurers shall have admitted liability for the Primary Limit or


Limits, or unless and until the Assured has by final judgment been adjudged to pay a sum which


exceeds such primary limit or limits."" The term "Ultimate Net Loss" is defined in the 1953-


1958 TP7 policy as "the sums paid in settlement of losses for which the Assured is liable after


making deductions for all recoveries, salvages and other insurances (other than recoveries under


the policy/ies of the Primary Insurers), whether recoverable or not, and shall exclude all expense


and 'Costs."'


LMI 1958-1961 Price Forbes Umbrella Form


The 1958-1961 Price Forbes Umbrella Form provides that LMI agreed "to indemnify the


Assured for all sums which the Assured shall be obligated to pay by reason of the liability (a)


imposed upon the Assured by law, or (b) assumed under contract or agreement by the Named


Assured...for damages, direct or consequential, and expenses, all as more fully defined by the


term 'ultimate net loss', on account of personal injuries, including death at any time resulting


therefrom, and property damage, caused by or arising out of each occurrence happening during


the Certificate Period anywhere in the World."42 Under the "Limits of Liability," LMI's 1958-


1961 Price Forbes umbrella forms provided that "Underwriters hereon shall only be liable for the


39 Trial Exhibit 152 at LMIPOLSTIP000015.


413 Id (Emphasis added.)


41 Id (Emphasis added.)


42 As Truck notes, this provision applied between September 15, 1958 through September 15, 1961. However, for a
3'/ month period following September 15, 1961 (i.e., between September 15, 1961 to December 31, 1961), the
LRD Policy Form was used for this extension. Trial Exh. 152 at Bates LMIPOLST1P000211-215.
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ultimate net loss the excess of either (1) the amount recoverable under underlying insurances as


set out in the attached Schedule, or (2) $25,000.00 ultimate net loss in respect of each occurrence


not covered by said underlying insurance..."43 The Fireman's Fund policies were the scheduled


underlying policies during these policy years.


The term "ultimate net loss" is defined in the 1958-1961 Price Forbes Umbrella Form in


pertinent part as follows:


The term "ultimate net loss" shall mean the total sum which the Assured, or any
company as his insurer, or both, become obligated to pay by reason of personal
injury or property damage claims, either through adjudication or compromise, and
shall also include hospital, medical and funeral charges and all sums paid as
salaries, wages, compensation, fees, charges' and law costs, premiums on
attachment or appeal bonds, interest, expenses for doctors, lawyers, nurses and
investigators and other persons, and for litigation, settlement, adjustment and
investigation of claims and suits which are paid as a consequence of any occurrence
covered hereunder....


The Underwriters shall not be liable for expenses as aforesaid when such expenses
are included in other valid and collectible insurance!


Critically, subsection "I's "Other Insurance" section states:


If other valid and collectible insurance with any other insurer is available to the
Assured covering a loss also covered by this Certificate, other than insurance that
is in excess of the insurance afforded by this Certificate, the insurance afforded by
this Certificate shall be in excess of and shall not contribute with such other
insurance. Nothing herein shall be construed to make this Certificate subject to the
terms, conditions and limitations of other insurance.45


LRD 1961-1964 Umbrella Form and LRD-60 Umbrella Form


Similarly, per the parties' stipulation, the 1961-1964 LRD Umbrella Form defines


"ultimate net loss" as the 1958-1961 Price Forbes Umbrella Form above.46 The 1961-1964 LRD


Umbrella Form contains the same "Other Insurance" section as the 1958-1961 Price Forbes


43 Trial Exh. 152 at Bates LMIPOLST1P000192.


44 Trial Exh. 152 at LMIPOLSTIP000194 (emphasis added).


45 Trial Exh. 152 at LMIPOLSTIP000196 (emphasis added).


46 Trial Exh. 152 at LMIPOLSTIP000212; LMIPOLSTIP 000285; LMIPOLSTIP000333.
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Umbrella Form.47 This form provides under its "Limits of Liability" that:


Underwriters hereon shall only be liable for the ultimate net loss the excess of
either


(a) the limits of the underlying insurances as set out in the attached schedule in
respect of each occurrence covered by said underlying insurances.


Or (b) $25,000 ultimate net loss in respect of each occurrence not covered by said
underlying insurances...


and then only up to a further sum as stated in Item 2(a) of the Declarations in all
respect of each occurrence - subject to a limit as stated in Item 2(b) of the
Declarations in the aggregate for each annual period during the currency of this
Policy, separately in respect of Producers Liability and in respect of Personal Injury
(fatal or non -fatal) by Occupational Disease sustained by an employee of the
Assured.


In the event of reduction or exhaustion of the aggregate limits of liability under said
underlying insurances by reason of losses paid thereunder, this policy shall


(1) in the event of reduction pay the excess of the reduced underlying limit


(2) In the event of exhaustion continue in force as underlying insurance."


"Ultimate Net Loss" is defined in these policies as:


The total sum which the Assured, or any company as his insurer, or both, become
obligated to pay by reason of personal injury, property damage or advertising
liability claims, either through adjudication or compromise, and shall also include
hospital, medical and funeral charges and all sums paid as salaries, wages,
compensation, fees, charges and law costs, premiums on attachment or appeal
bonds, interest, expenses for doctors, lawyers, nurses and investigators and other
persons, and for litigation, settlement, adjustment and investigation of claims and
suits which are paid as a consequence of any occurrence covered hereunder,
excluding only the salaries of the Assured's or of any underlying insurer's
permanent employees.


The Underwriters shall not be liable for expenses as aforesaid when such expenses
are included in other valid and collectible insurance."


The "Other Insurance" clause of the policies provided as follows:


////
////
////
1/1/


47 Trial Exh. 152 at LMIPOLSTIP000214; LMIPOLSTIP 000288; LMIPOLSTIP000337.


" See, e.g., Trial Exh. 152 at LMIPOLSTIP000313.


49 Trial Exh. 152 at LMIPOLSTIP000212, LMIPOLSTIP000285, and LMIPOLSTIP000333 (emphasis added).
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If other valid and collectible insurance with any other insurer is available to the
Assured covering a loss also covered by this policy, other than insurance that is in
excess of the insurance afforded by this policy, the insurance afforded by this policy
shall be in excess of and shall not contribute with other insurance. Nothing herein
shall be construed to make this policy subject to the terms, conditions and
limitations of other insurance.50


First State Policy


First State's excess policy was issued to Kaiser for the April 1, 1983 -May 1, 1984 policy


period. The First State policy's "Limits of Liability" section in the Insuring Agreement


provides:


I. $10,000,000 Single limit any one OCCURRENCE combined PERSONAL
INJURY, PROPERTY DAMAGE and ADVERTISING INJURY or DAMAGE in
excess of:


A. The amount recoverable under the underlying insurance as set out in
Schedule A attached or


B. $10,000 Ultimate net loss as the result of any one occurrence not covered
by said underlying insurance.


II. $10,000,000 Limit in the aggregate for each annual period with respect to:


A. The PRODUCTS HAZARD or COMPLETED OPERATIONS
HAZARD or both combined, or


B. Occupational Disease sustained by employees of the INSURED.'


Schedule A, in turn, sets forth the Home primary policy and the policy limits.52


The "Limits of Liability" section also provides that:


[i]n the event that the aggregate limits of liability of the underlying policies, listed
in the schedule of underlying insurance, are exhausted solely as the result of
OCCURRENCES taking place after the inception date of this policy, this policy
shall, subject to the Company's limit of liability and to other terms of this policy,
with respect to OCCURRENCES which take place during the period of this policy,
continue in force as underlying insurance for the remainder of the policy year of
the underlying policy or until the aggregate limit of liability as stated in Item 3 II is
exhausted, but not for broader coverage than was provided by the exhausted
underlying insurance.53


5° Trial Exh. 152 at LMIPOLSTIP000214, LMIPOLSTIP000288, and LMIPOLSTIP000337 (emphasis added).


51 Trial Exh. 153 at KINS 123190.


52 Trial Exh. 153 at KINS123191.


53 Trial Exh. 153 at KINS 123188.
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First State promised "[t]o indemnify the INSURED for ULTIMATE NET LOSS, as


defined hereinafter, in excess of RETAINED LIMIT, as herein stated, all sums which the


INSURED shall be obligated to pay by reason of the liability imposed upon the INSURED by


law or liability assumed by the INSURED under contract or agreement for damages and


expenses[.]"M


The term "ultimate net loss" as defined in the First State policy:


that:


Means the sums paid as damages in settlement of a claim or in satisfaction of a
judgment for which the INSURED is legally liable after making deductions for all
other recoveries, salvages and other insurances (whether recoverable or not) other
than the underlying insurance and excess insurance purchased specifically to be in
excess of this policy and also includes investigation, adjustment, appraisal, appeal
and defense costs paid or incurred by the INSURED with respect to damages
covered hereunder. "ULTIMATE NET LOSS" does not include (a) costs and
expenses which an underlying insurer has paid or incurred or is obligated to pay to
or on behalf of the INSURED, (b) office costs and expenses of the INSURED and
salaries and expenses of employees of the INSURED or (c) general retainer fees of
counsel retained by the INSURED.55


The term "Underlying Limit - Retained Limit" in the First State Policy provides:


The Company shall be liable only for the ULTIMATE NET LOSS in excess of the
greater of the INSURED'S:


A. UNDERLYING LIMIT -an amount equal to the limits of liability indicated
beside the underlying insurance listed in the Schedule A of underlying insurance,


1,41 the applicable limits of any other underlying insurance collectible by the
INSURED; or


B. RETAINED LIMIT - The amount specified in Item 3.IB of the Declarations as
the result of any one occurrence not covered by said underlying insurance, and
which shall be borne by the INSURED.56


Under Section IV.B. (the "Defense -Settlement" provision), the First State policy states


When underlying insurance, whether or not listed in Schedule A, does apply to an
OCCURRENCE, the COMPANY shall have no duty to pay defense, investigations,
settlement or legal expenses covered by such underlying insurance...57


54 Trial Exh. 153 at KINS123188.


55 Trial Exh. 153 at KINS123203.


56 Trial Exh. 153 at KINS 123188 (emphasis added).


" Trial Exh. 153 at KINS 123188 (emphasis added).
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Endorsement #3, entitled "Non -Currency of Aggregate Period," provides as


follows:


It is hereby understood and agreed that:


In the event of reduction or exhaustion of the aggregate limit or limits designated
in the Underlying Policy or Policies solely by payment of losses in respect to
accidents or occurrences during any annual period of such Underlying Policy or
Policies, it is hereby understood and agreed that such insurance as is afforded by
this Policy shall apply in excess of the reduced underlying limit or, if such limit is
exhausted, shall apply as Underlying Insurance, notwithstanding anything to the
contrary in the terms and conditions of this Policy. [1] .... All other items and
conditions remain unchanged.58


There were several layers of excess coverage sitting above the First State Policy:


a. Second layer excess coverage was provided by Associated International
Insurance Company (Policy No. XS103073)59, and First State (No. 933596).60


b. Third layer excess coverage was provided by London Insurers (No. UQA 0091)61
and Transit Casualty Insurance Company (No. SCU 956483).62


c. Fourth layer excess coverage was provided by London Guarantee and Accident
Company of New York (No. LX 2107763)63; Continental Insurance Company
(SRX 2101407)64; First State (No. 933597)65; Integrity Insurance Company (No.
XL 500280 (insolvent))66; Highlands Insurance Company (No. SR NO. 30315
(insolvent))67; International Insurance Company (TIG) (No. 522 0325908)68; and
London Insurers (No. UQA 0092).69


58 Trial Exh. 153 at KINS 123197 (emphasis added).


59 Trial Exh. 155, Exh. A.


60 Trial Exh. 153, Exh. 2.


61 Trial Exh. 152, ¶12, Exh. M.


' Trial Exh. 156.


63 Trial Exh. 157, Exh. B.


64 Trial Exh. 157, Exh. A.


65 Trial Exh. 153, Exh. 3.


66 Trial Exh. 160.


Trial Exh. 161.


68 Trial Exh. 162.


69 Trial Exh. 152,1112, Exh. N.
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d. Fifth layer excess coverage was provided by National Casualty Company (No.
XU 000036)0; Great Southwest Fire Insurance Company (now Vanliner Insurance
Company) (No. XL 13756)71; First State (No. 933598)/2; International Insurance
Company (TIG) (No. 522-0325917)73; and Fireman's Fund (No. XLX 1482790).74


Westchester Policy


International Indemnity Insurance Company (which is now Westchester) issued its 1984-


1985 policy number 523 317273 for the May 1, 1984 through April 1, 1985 policy period. The


Westchester Policy's Insuring Agreement provides in pertinent part:


The Company agrccs to pay on behalf of the insured the ultimate net loss in excess
of the retained limit hereinafter stated, which the insured may sustain by reason of
the liability imposed upon the insured by law, arising out of an occurrence or
assumed by the insured under contract, for: (a) Personal Injury Liability, (b)
Property Damage Liability, or (c) Advertising Liability.


In any jurisdiction where, by reason of law or statute, this policy is invalid as a "pay
on behalf of contract, the Company agrees to indemnify the insured for ultimate
net loss in excess of the retained limit.


The "Retained Limit - Limit of Liability" endorsement provides:


In consideration of the premium charged, it is agreed that Insuring Agreement V,
Retained Limit - Limit of Liability, is deleted in its entirety and replaced by the
following:


V. RETAINED LIMIT - LIMIT OF LIABILITY


With respect to Coverage I(a), I(b), or I(c), or any combination thereof, the
company's liability shall be only for the ultimate net loss in excess of the Insured's
retained limit defined as the greater of:


(a) the total of the applicable limits off the underlying policies listed in Schedule A
hereof, and the applicable limits of any other insurance collectible by the insured,
or


70 Trial Exh. 163.


71 Trial Exh. 164.


72 Trial Exh. 153, Exh. 3.


73 Trial Exh. 166.


' Trial Exh. 167.


75 Trial Exh. 168 at KINS-1230.
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(b) an amount as stated in Item 4(C) of the declarations as the result of any one
occurrence not covered by the said policies or insurance; and then up to an amount
not exceeding the amount as stated in Item 4 (A) of the declarations as the result of
any one occurrence. There is no limit to the number of occurrences during the
policy period for which claims may be made, except that the liability of the
company on account of all occurrences during each policy year shall not exceed the
aggregate amount stated in Item 4 (B) of the declarations separate in respect of


1. the products hazard,
2. all professional liability or
3. any other underlying insurance listed in the Schedule of Underlying Insurance
which contains coverage(s) which are subject to an aggregate limit of liability for
all insured damages.76


"Ultimate Net Loss" is defined to mean the total of the following sums with respect to


each occurrence:


1. All sums which the insured, or any company as his insurer, or both, is legally
obligated to pay as damages, whether by reason of adjudication or settlement,
because of personal injury, property damage or advertising liability to which this
policy applies, and


2. All expenses, other than defense settlement provided in Insuring Agreement II,
incurred by the insured in the investigation, negotiation, settlement and defense of
any claim or suit seeking such damages, excluding only the salaries of the insured's
regular employees, provided "ultimate net loss" shall not include any damages or
expense because of liability excluded by this policy.


This policy shall not apply to defense, investigation, settlement or legal
expenses covered by underlying insurance."


The policy further provides:


In the event of the reduction or exhaustion of the aggregate limits of liability of the
underlying policies listed in Schedule A by reason of losses paid thereunder, this
policy, subject to the above limitations, (1) in the event of reduction, shall pay the
excess of the reduced underlying limits; or (2) in the event of exhaustion, shall
continue in force as underlying insurance.


All other terms and conditions of this policy remain unchanged. 78


The other 1984-1985 Excess Insurers, which are all at higher excess levels than the


76 Trial Exh. 168 at KINS-1228 (emphasis added).


77 Trial Exh. 168 at KINS-1231 (bold in original).


78 Trial Exh. 168 at KINS-1229 (emphasis added).
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With the stipulated facts and legal authority in mind, the Court turns to the issues


presented for the Phase III -A trial.


1. Issue 1- Whether the first layer excess/umbrella policies of LMI, First State, and
Westchester have a duty to "drop down" and contribute a pro rata share for their policy


years to Truck


LMI Policies


In analyzing Issue 1 and determining whether the excess carriers have a duty to "drop


down," (and as acknowledged supra), it is essential that the Court examine the pertinent


language of the applicable excess policies.


LMI stood as the first excess layer over the primary layer of Fireman's Fund, from 1947-


1964. Between 1953 and 1958, LMI used the TP7 Excess Form. Between 1958 and 1961, LMI


used the Price Forbes Umbrella Form. During the 1958-1961 policy years, LMI provided, in


addition to a first level excess layer, second, third, and fourth level excess layers.37 Finally,


between 1961 and 1964, LMI used the LRD Umbrella Form. Between the 1961 and 1964 policy


periods, LMI provided both a first level excess layer and a second level excess layer.


LMI 1953-1958 Excess Policy Form


The 1953-1958 Excess Form provides that the policies are "to indemnify the


Assured...for any and all sums which the Assured shall by law become liable to pay and shall


pay or by final judgment be adjudged to pay to any person or persons...as damages for bodily


injuries, including death at any time resulting therefrom, caused by accident arising out of the


hazards covered by and as defined in the underlying policy/ies specified in the Schedule herein


and issued by the Insurers shown on the Schedule attached...hereinafter called the 'Primary


Insurers. '"39


37 Truck and LMI have entered into a stipulation regarding the LMI policies at issue. The stipulation is Truck's
Exhibit 152.


38 Trial Exhibit 152 at LMIPOLSTIP000015; see also Exh. 152, 112, Exhs. B-2, C-2, D-2, E-2, F-1.
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For these policy years, the policies will attach when "the Primary Insurers have paid or


have been held liable to pay...$1,000,000 ultimate net loss in the aggregate in any one period."39


The "Attachment of Liability" provision states that "Liability under this Insurance shall not


attach unless and until the Primary Insurers shall have admitted liability for the Primary Limit or


Limits, or unless and until the Assured has by final judgment been adjudged to pay a sum which


exceeds such primary limit or limits."" The term "Ultimate Net Loss" is defined in the 1953-


1958 TP7 policy as "the sums paid in settlement of losses for which the Assured is liable after


making deductions for all recoveries, salvages and other insurances (other than recoveries under


the policy/ies of the Primary Insurers), whether recoverable or not, and shall exclude all expense


and 'Costs."'


LMI 1958-1961 Price Forbes Umbrella Form


The 1958-1961 Price Forbes Umbrella Form provides that LMI agreed "to indemnify the


Assured for all sums which the Assured shall be obligated to pay by reason of the liability (a)


imposed upon the Assured by law, or (b) assumed under contract or agreement by the Named


Assured...for damages, direct or consequential, and expenses, all as more fully defined by the


term 'ultimate net loss', on account of personal injuries, including death at any time resulting


therefrom, and property damage, caused by or arising out of each occurrence happening during


the Certificate Period anywhere in the World."42 Under the "Limits of Liability," LMI's 1958-


1961 Price Forbes umbrella forms provided that "Underwriters hereon shall only be liable for the


39 Trial Exhibit 152 at LMIPOLSTIP000015.


413 Id (Emphasis added.)


41 Id (Emphasis added.)


42 As Truck notes, this provision applied between September 15, 1958 through September 15, 1961. However, for a
3'/ month period following September 15, 1961 (i.e., between September 15, 1961 to December 31, 1961), the
LRD Policy Form was used for this extension. Trial Exh. 152 at Bates LMIPOLST1P000211-215.
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ultimate net loss the excess of either (1) the amount recoverable under underlying insurances as


set out in the attached Schedule, or (2) $25,000.00 ultimate net loss in respect of each occurrence


not covered by said underlying insurance..."43 The Fireman's Fund policies were the scheduled


underlying policies during these policy years.


The term "ultimate net loss" is defined in the 1958-1961 Price Forbes Umbrella Form in


pertinent part as follows:


The term "ultimate net loss" shall mean the total sum which the Assured, or any
company as his insurer, or both, become obligated to pay by reason of personal
injury or property damage claims, either through adjudication or compromise, and
shall also include hospital, medical and funeral charges and all sums paid as
salaries, wages, compensation, fees, charges' and law costs, premiums on
attachment or appeal bonds, interest, expenses for doctors, lawyers, nurses and
investigators and other persons, and for litigation, settlement, adjustment and
investigation of claims and suits which are paid as a consequence of any occurrence
covered hereunder....


The Underwriters shall not be liable for expenses as aforesaid when such expenses
are included in other valid and collectible insurance!


Critically, subsection "I's "Other Insurance" section states:


If other valid and collectible insurance with any other insurer is available to the
Assured covering a loss also covered by this Certificate, other than insurance that
is in excess of the insurance afforded by this Certificate, the insurance afforded by
this Certificate shall be in excess of and shall not contribute with such other
insurance. Nothing herein shall be construed to make this Certificate subject to the
terms, conditions and limitations of other insurance.45


LRD 1961-1964 Umbrella Form and LRD-60 Umbrella Form


Similarly, per the parties' stipulation, the 1961-1964 LRD Umbrella Form defines


"ultimate net loss" as the 1958-1961 Price Forbes Umbrella Form above.46 The 1961-1964 LRD


Umbrella Form contains the same "Other Insurance" section as the 1958-1961 Price Forbes


43 Trial Exh. 152 at Bates LMIPOLST1P000192.


44 Trial Exh. 152 at LMIPOLSTIP000194 (emphasis added).


45 Trial Exh. 152 at LMIPOLSTIP000196 (emphasis added).


46 Trial Exh. 152 at LMIPOLSTIP000212; LMIPOLSTIP 000285; LMIPOLSTIP000333.
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Umbrella Form.47 This form provides under its "Limits of Liability" that:


Underwriters hereon shall only be liable for the ultimate net loss the excess of
either


(a) the limits of the underlying insurances as set out in the attached schedule in
respect of each occurrence covered by said underlying insurances.


Or (b) $25,000 ultimate net loss in respect of each occurrence not covered by said
underlying insurances...


and then only up to a further sum as stated in Item 2(a) of the Declarations in all
respect of each occurrence - subject to a limit as stated in Item 2(b) of the
Declarations in the aggregate for each annual period during the currency of this
Policy, separately in respect of Producers Liability and in respect of Personal Injury
(fatal or non -fatal) by Occupational Disease sustained by an employee of the
Assured.


In the event of reduction or exhaustion of the aggregate limits of liability under said
underlying insurances by reason of losses paid thereunder, this policy shall


(1) in the event of reduction pay the excess of the reduced underlying limit


(2) In the event of exhaustion continue in force as underlying insurance."


"Ultimate Net Loss" is defined in these policies as:


The total sum which the Assured, or any company as his insurer, or both, become
obligated to pay by reason of personal injury, property damage or advertising
liability claims, either through adjudication or compromise, and shall also include
hospital, medical and funeral charges and all sums paid as salaries, wages,
compensation, fees, charges and law costs, premiums on attachment or appeal
bonds, interest, expenses for doctors, lawyers, nurses and investigators and other
persons, and for litigation, settlement, adjustment and investigation of claims and
suits which are paid as a consequence of any occurrence covered hereunder,
excluding only the salaries of the Assured's or of any underlying insurer's
permanent employees.


The Underwriters shall not be liable for expenses as aforesaid when such expenses
are included in other valid and collectible insurance."


The "Other Insurance" clause of the policies provided as follows:


////
////
////
1/1/


47 Trial Exh. 152 at LMIPOLSTIP000214; LMIPOLSTIP 000288; LMIPOLSTIP000337.


" See, e.g., Trial Exh. 152 at LMIPOLSTIP000313.


49 Trial Exh. 152 at LMIPOLSTIP000212, LMIPOLSTIP000285, and LMIPOLSTIP000333 (emphasis added).
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If other valid and collectible insurance with any other insurer is available to the
Assured covering a loss also covered by this policy, other than insurance that is in
excess of the insurance afforded by this policy, the insurance afforded by this policy
shall be in excess of and shall not contribute with other insurance. Nothing herein
shall be construed to make this policy subject to the terms, conditions and
limitations of other insurance.50


First State Policy


First State's excess policy was issued to Kaiser for the April 1, 1983 -May 1, 1984 policy


period. The First State policy's "Limits of Liability" section in the Insuring Agreement


provides:


I. $10,000,000 Single limit any one OCCURRENCE combined PERSONAL
INJURY, PROPERTY DAMAGE and ADVERTISING INJURY or DAMAGE in
excess of:


A. The amount recoverable under the underlying insurance as set out in
Schedule A attached or


B. $10,000 Ultimate net loss as the result of any one occurrence not covered
by said underlying insurance.


II. $10,000,000 Limit in the aggregate for each annual period with respect to:


A. The PRODUCTS HAZARD or COMPLETED OPERATIONS
HAZARD or both combined, or


B. Occupational Disease sustained by employees of the INSURED.'


Schedule A, in turn, sets forth the Home primary policy and the policy limits.52


The "Limits of Liability" section also provides that:


[i]n the event that the aggregate limits of liability of the underlying policies, listed
in the schedule of underlying insurance, are exhausted solely as the result of
OCCURRENCES taking place after the inception date of this policy, this policy
shall, subject to the Company's limit of liability and to other terms of this policy,
with respect to OCCURRENCES which take place during the period of this policy,
continue in force as underlying insurance for the remainder of the policy year of
the underlying policy or until the aggregate limit of liability as stated in Item 3 II is
exhausted, but not for broader coverage than was provided by the exhausted
underlying insurance.53


5° Trial Exh. 152 at LMIPOLSTIP000214, LMIPOLSTIP000288, and LMIPOLSTIP000337 (emphasis added).


51 Trial Exh. 153 at KINS 123190.


52 Trial Exh. 153 at KINS123191.


53 Trial Exh. 153 at KINS 123188.
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For these policy years, the policies will attach when "the Primary Insurers have paid or


have been held liable to pay...$1,000,000 ultimate net loss in the aggregate in any one period."39


The "Attachment of Liability" provision states that "Liability under this Insurance shall not


attach unless and until the Primary Insurers shall have admitted liability for the Primary Limit or


Limits, or unless and until the Assured has by final judgment been adjudged to pay a sum which


exceeds such primary limit or limits."" The term "Ultimate Net Loss" is defined in the 1953-


1958 TP7 policy as "the sums paid in settlement of losses for which the Assured is liable after


making deductions for all recoveries, salvages and other insurances (other than recoveries under


the policy/ies of the Primary Insurers), whether recoverable or not, and shall exclude all expense


and 'Costs."'


LMI 1958-1961 Price Forbes Umbrella Form


The 1958-1961 Price Forbes Umbrella Form provides that LMI agreed "to indemnify the


Assured for all sums which the Assured shall be obligated to pay by reason of the liability (a)


imposed upon the Assured by law, or (b) assumed under contract or agreement by the Named


Assured...for damages, direct or consequential, and expenses, all as more fully defined by the


term 'ultimate net loss', on account of personal injuries, including death at any time resulting


therefrom, and property damage, caused by or arising out of each occurrence happening during


the Certificate Period anywhere in the World."42 Under the "Limits of Liability," LMI's 1958-


1961 Price Forbes umbrella forms provided that "Underwriters hereon shall only be liable for the


39 Trial Exhibit 152 at LMIPOLSTIP000015.


413 Id (Emphasis added.)


41 Id (Emphasis added.)


42 As Truck notes, this provision applied between September 15, 1958 through September 15, 1961. However, for a
3'/ month period following September 15, 1961 (i.e., between September 15, 1961 to December 31, 1961), the
LRD Policy Form was used for this extension. Trial Exh. 152 at Bates LMIPOLST1P000211-215.
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ultimate net loss the excess of either (1) the amount recoverable under underlying insurances as


set out in the attached Schedule, or (2) $25,000.00 ultimate net loss in respect of each occurrence


not covered by said underlying insurance..."43 The Fireman's Fund policies were the scheduled


underlying policies during these policy years.


The term "ultimate net loss" is defined in the 1958-1961 Price Forbes Umbrella Form in


pertinent part as follows:


The term "ultimate net loss" shall mean the total sum which the Assured, or any
company as his insurer, or both, become obligated to pay by reason of personal
injury or property damage claims, either through adjudication or compromise, and
shall also include hospital, medical and funeral charges and all sums paid as
salaries, wages, compensation, fees, charges' and law costs, premiums on
attachment or appeal bonds, interest, expenses for doctors, lawyers, nurses and
investigators and other persons, and for litigation, settlement, adjustment and
investigation of claims and suits which are paid as a consequence of any occurrence
covered hereunder....


The Underwriters shall not be liable for expenses as aforesaid when such expenses
are included in other valid and collectible insurance!


Critically, subsection "I's "Other Insurance" section states:


If other valid and collectible insurance with any other insurer is available to the
Assured covering a loss also covered by this Certificate, other than insurance that
is in excess of the insurance afforded by this Certificate, the insurance afforded by
this Certificate shall be in excess of and shall not contribute with such other
insurance. Nothing herein shall be construed to make this Certificate subject to the
terms, conditions and limitations of other insurance.45


LRD 1961-1964 Umbrella Form and LRD-60 Umbrella Form


Similarly, per the parties' stipulation, the 1961-1964 LRD Umbrella Form defines


"ultimate net loss" as the 1958-1961 Price Forbes Umbrella Form above.46 The 1961-1964 LRD


Umbrella Form contains the same "Other Insurance" section as the 1958-1961 Price Forbes


43 Trial Exh. 152 at Bates LMIPOLST1P000192.


44 Trial Exh. 152 at LMIPOLSTIP000194 (emphasis added).


45 Trial Exh. 152 at LMIPOLSTIP000196 (emphasis added).


46 Trial Exh. 152 at LMIPOLSTIP000212; LMIPOLSTIP 000285; LMIPOLSTIP000333.
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Umbrella Form.47 This form provides under its "Limits of Liability" that:


Underwriters hereon shall only be liable for the ultimate net loss the excess of
either


(a) the limits of the underlying insurances as set out in the attached schedule in
respect of each occurrence covered by said underlying insurances.


Or (b) $25,000 ultimate net loss in respect of each occurrence not covered by said
underlying insurances...


and then only up to a further sum as stated in Item 2(a) of the Declarations in all
respect of each occurrence - subject to a limit as stated in Item 2(b) of the
Declarations in the aggregate for each annual period during the currency of this
Policy, separately in respect of Producers Liability and in respect of Personal Injury
(fatal or non -fatal) by Occupational Disease sustained by an employee of the
Assured.


In the event of reduction or exhaustion of the aggregate limits of liability under said
underlying insurances by reason of losses paid thereunder, this policy shall


(1) in the event of reduction pay the excess of the reduced underlying limit


(2) In the event of exhaustion continue in force as underlying insurance."


"Ultimate Net Loss" is defined in these policies as:


The total sum which the Assured, or any company as his insurer, or both, become
obligated to pay by reason of personal injury, property damage or advertising
liability claims, either through adjudication or compromise, and shall also include
hospital, medical and funeral charges and all sums paid as salaries, wages,
compensation, fees, charges and law costs, premiums on attachment or appeal
bonds, interest, expenses for doctors, lawyers, nurses and investigators and other
persons, and for litigation, settlement, adjustment and investigation of claims and
suits which are paid as a consequence of any occurrence covered hereunder,
excluding only the salaries of the Assured's or of any underlying insurer's
permanent employees.


The Underwriters shall not be liable for expenses as aforesaid when such expenses
are included in other valid and collectible insurance."


The "Other Insurance" clause of the policies provided as follows:


////
////
////
1/1/


47 Trial Exh. 152 at LMIPOLSTIP000214; LMIPOLSTIP 000288; LMIPOLSTIP000337.


" See, e.g., Trial Exh. 152 at LMIPOLSTIP000313.


49 Trial Exh. 152 at LMIPOLSTIP000212, LMIPOLSTIP000285, and LMIPOLSTIP000333 (emphasis added).


26
COURT'S STATEMENT OF DECISION RE: PHASE III -A TRIAL


1140





		Return to brief (Ctrl+W)

		JA-1140










1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


27


28


If other valid and collectible insurance with any other insurer is available to the
Assured covering a loss also covered by this policy, other than insurance that is in
excess of the insurance afforded by this policy, the insurance afforded by this policy
shall be in excess of and shall not contribute with other insurance. Nothing herein
shall be construed to make this policy subject to the terms, conditions and
limitations of other insurance.50


First State Policy


First State's excess policy was issued to Kaiser for the April 1, 1983 -May 1, 1984 policy


period. The First State policy's "Limits of Liability" section in the Insuring Agreement


provides:


I. $10,000,000 Single limit any one OCCURRENCE combined PERSONAL
INJURY, PROPERTY DAMAGE and ADVERTISING INJURY or DAMAGE in
excess of:


A. The amount recoverable under the underlying insurance as set out in
Schedule A attached or


B. $10,000 Ultimate net loss as the result of any one occurrence not covered
by said underlying insurance.


II. $10,000,000 Limit in the aggregate for each annual period with respect to:


A. The PRODUCTS HAZARD or COMPLETED OPERATIONS
HAZARD or both combined, or


B. Occupational Disease sustained by employees of the INSURED.'


Schedule A, in turn, sets forth the Home primary policy and the policy limits.52


The "Limits of Liability" section also provides that:


[i]n the event that the aggregate limits of liability of the underlying policies, listed
in the schedule of underlying insurance, are exhausted solely as the result of
OCCURRENCES taking place after the inception date of this policy, this policy
shall, subject to the Company's limit of liability and to other terms of this policy,
with respect to OCCURRENCES which take place during the period of this policy,
continue in force as underlying insurance for the remainder of the policy year of
the underlying policy or until the aggregate limit of liability as stated in Item 3 II is
exhausted, but not for broader coverage than was provided by the exhausted
underlying insurance.53


5° Trial Exh. 152 at LMIPOLSTIP000214, LMIPOLSTIP000288, and LMIPOLSTIP000337 (emphasis added).


51 Trial Exh. 153 at KINS 123190.


52 Trial Exh. 153 at KINS123191.


53 Trial Exh. 153 at KINS 123188.
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First State promised "[t]o indemnify the INSURED for ULTIMATE NET LOSS, as


defined hereinafter, in excess of RETAINED LIMIT, as herein stated, all sums which the


INSURED shall be obligated to pay by reason of the liability imposed upon the INSURED by


law or liability assumed by the INSURED under contract or agreement for damages and


expenses[.]"M


The term "ultimate net loss" as defined in the First State policy:


that:


Means the sums paid as damages in settlement of a claim or in satisfaction of a
judgment for which the INSURED is legally liable after making deductions for all
other recoveries, salvages and other insurances (whether recoverable or not) other
than the underlying insurance and excess insurance purchased specifically to be in
excess of this policy and also includes investigation, adjustment, appraisal, appeal
and defense costs paid or incurred by the INSURED with respect to damages
covered hereunder. "ULTIMATE NET LOSS" does not include (a) costs and
expenses which an underlying insurer has paid or incurred or is obligated to pay to
or on behalf of the INSURED, (b) office costs and expenses of the INSURED and
salaries and expenses of employees of the INSURED or (c) general retainer fees of
counsel retained by the INSURED.55


The term "Underlying Limit - Retained Limit" in the First State Policy provides:


The Company shall be liable only for the ULTIMATE NET LOSS in excess of the
greater of the INSURED'S:


A. UNDERLYING LIMIT -an amount equal to the limits of liability indicated
beside the underlying insurance listed in the Schedule A of underlying insurance,


1,41 the applicable limits of any other underlying insurance collectible by the
INSURED; or


B. RETAINED LIMIT - The amount specified in Item 3.IB of the Declarations as
the result of any one occurrence not covered by said underlying insurance, and
which shall be borne by the INSURED.56


Under Section IV.B. (the "Defense -Settlement" provision), the First State policy states


When underlying insurance, whether or not listed in Schedule A, does apply to an
OCCURRENCE, the COMPANY shall have no duty to pay defense, investigations,
settlement or legal expenses covered by such underlying insurance...57


54 Trial Exh. 153 at KINS123188.


55 Trial Exh. 153 at KINS123203.


56 Trial Exh. 153 at KINS 123188 (emphasis added).


" Trial Exh. 153 at KINS 123188 (emphasis added).
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Endorsement #3, entitled "Non -Currency of Aggregate Period," provides as


follows:


It is hereby understood and agreed that:


In the event of reduction or exhaustion of the aggregate limit or limits designated
in the Underlying Policy or Policies solely by payment of losses in respect to
accidents or occurrences during any annual period of such Underlying Policy or
Policies, it is hereby understood and agreed that such insurance as is afforded by
this Policy shall apply in excess of the reduced underlying limit or, if such limit is
exhausted, shall apply as Underlying Insurance, notwithstanding anything to the
contrary in the terms and conditions of this Policy. [1] .... All other items and
conditions remain unchanged.58


There were several layers of excess coverage sitting above the First State Policy:


a. Second layer excess coverage was provided by Associated International
Insurance Company (Policy No. XS103073)59, and First State (No. 933596).60


b. Third layer excess coverage was provided by London Insurers (No. UQA 0091)61
and Transit Casualty Insurance Company (No. SCU 956483).62


c. Fourth layer excess coverage was provided by London Guarantee and Accident
Company of New York (No. LX 2107763)63; Continental Insurance Company
(SRX 2101407)64; First State (No. 933597)65; Integrity Insurance Company (No.
XL 500280 (insolvent))66; Highlands Insurance Company (No. SR NO. 30315
(insolvent))67; International Insurance Company (TIG) (No. 522 0325908)68; and
London Insurers (No. UQA 0092).69


58 Trial Exh. 153 at KINS 123197 (emphasis added).


59 Trial Exh. 155, Exh. A.


60 Trial Exh. 153, Exh. 2.


61 Trial Exh. 152, ¶12, Exh. M.


' Trial Exh. 156.


63 Trial Exh. 157, Exh. B.


64 Trial Exh. 157, Exh. A.


65 Trial Exh. 153, Exh. 3.


66 Trial Exh. 160.


Trial Exh. 161.


68 Trial Exh. 162.


69 Trial Exh. 152,1112, Exh. N.
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d. Fifth layer excess coverage was provided by National Casualty Company (No.
XU 000036)0; Great Southwest Fire Insurance Company (now Vanliner Insurance
Company) (No. XL 13756)71; First State (No. 933598)/2; International Insurance
Company (TIG) (No. 522-0325917)73; and Fireman's Fund (No. XLX 1482790).74


Westchester Policy


International Indemnity Insurance Company (which is now Westchester) issued its 1984-


1985 policy number 523 317273 for the May 1, 1984 through April 1, 1985 policy period. The


Westchester Policy's Insuring Agreement provides in pertinent part:


The Company agrccs to pay on behalf of the insured the ultimate net loss in excess
of the retained limit hereinafter stated, which the insured may sustain by reason of
the liability imposed upon the insured by law, arising out of an occurrence or
assumed by the insured under contract, for: (a) Personal Injury Liability, (b)
Property Damage Liability, or (c) Advertising Liability.


In any jurisdiction where, by reason of law or statute, this policy is invalid as a "pay
on behalf of contract, the Company agrees to indemnify the insured for ultimate
net loss in excess of the retained limit.


The "Retained Limit - Limit of Liability" endorsement provides:


In consideration of the premium charged, it is agreed that Insuring Agreement V,
Retained Limit - Limit of Liability, is deleted in its entirety and replaced by the
following:


V. RETAINED LIMIT - LIMIT OF LIABILITY


With respect to Coverage I(a), I(b), or I(c), or any combination thereof, the
company's liability shall be only for the ultimate net loss in excess of the Insured's
retained limit defined as the greater of:


(a) the total of the applicable limits off the underlying policies listed in Schedule A
hereof, and the applicable limits of any other insurance collectible by the insured,
or


70 Trial Exh. 163.


71 Trial Exh. 164.


72 Trial Exh. 153, Exh. 3.


73 Trial Exh. 166.


' Trial Exh. 167.


75 Trial Exh. 168 at KINS-1230.
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(b) an amount as stated in Item 4(C) of the declarations as the result of any one
occurrence not covered by the said policies or insurance; and then up to an amount
not exceeding the amount as stated in Item 4 (A) of the declarations as the result of
any one occurrence. There is no limit to the number of occurrences during the
policy period for which claims may be made, except that the liability of the
company on account of all occurrences during each policy year shall not exceed the
aggregate amount stated in Item 4 (B) of the declarations separate in respect of


1. the products hazard,
2. all professional liability or
3. any other underlying insurance listed in the Schedule of Underlying Insurance
which contains coverage(s) which are subject to an aggregate limit of liability for
all insured damages.76


"Ultimate Net Loss" is defined to mean the total of the following sums with respect to


each occurrence:


1. All sums which the insured, or any company as his insurer, or both, is legally
obligated to pay as damages, whether by reason of adjudication or settlement,
because of personal injury, property damage or advertising liability to which this
policy applies, and


2. All expenses, other than defense settlement provided in Insuring Agreement II,
incurred by the insured in the investigation, negotiation, settlement and defense of
any claim or suit seeking such damages, excluding only the salaries of the insured's
regular employees, provided "ultimate net loss" shall not include any damages or
expense because of liability excluded by this policy.


This policy shall not apply to defense, investigation, settlement or legal
expenses covered by underlying insurance."


The policy further provides:


In the event of the reduction or exhaustion of the aggregate limits of liability of the
underlying policies listed in Schedule A by reason of losses paid thereunder, this
policy, subject to the above limitations, (1) in the event of reduction, shall pay the
excess of the reduced underlying limits; or (2) in the event of exhaustion, shall
continue in force as underlying insurance.


All other terms and conditions of this policy remain unchanged. 78


The other 1984-1985 Excess Insurers, which are all at higher excess levels than the


76 Trial Exh. 168 at KINS-1228 (emphasis added).


77 Trial Exh. 168 at KINS-1231 (bold in original).


78 Trial Exh. 168 at KINS-1229 (emphasis added).
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carrier (because they are not on the same level of liability) absent a specific agreement to the


contrary. California Practice Guide, Insurance Litigation, ¶8:66.2 (The Rutter Group 2015)


(citing Reliance Nat'l Indem. Co. v. General Star Indem. Co. (1999) 72 Cal.App.4th 1063, 1078;


St. Paul Mercury Ins. Co. v. Frontier Pac. Ins. Co. (2003) 111 CA4th 1234, 1253; R1,1 Ins. Co. v.


CNA Cas. of Calif. (2006) 141 CA4th 75, 84 (citing text)).


Here, the Truck primary policies are not on the same level as any of the excess policies at


issue in Phase III -A. In other words, Truck does not share the same level of liability on the same


risk as to Kaiser. The excess policies at issue all have higher attachment points than the Truck


primary policy and the Fireman's Fund, Home, and National Union primary policies.


Conceptually, therefore, Truck could not, in any event, seek equitable contribution against the


excess carriers. See, e.g., Fireman's Fund Ins. Co. v. Maryland Cas. Co., supra, 65 Cal.App.4th


at 1300 ("equitable contribution is only available where coinsurers share the same primary level


of liability on the same risk") (emphasis in original).


The issue, though, is whether the Excess Insurers have an obligation to "drop down."


Here, it is apparent that based on the language of all the excess policies excerpted supra, there is


no obligation on the Excess Insurers to drop down. Truck essentially contends that, by virtue of


the settlement and allocation agreement it reached with the primary carriers (Fireman's Fund,


Home, and National Union), and following the primary carriers' payment until their aggregate


limits were exhausted, there has been vertical exhaustion of those policies. Thus, Truck


contends the excess policies sitting above those primary policies (here, the LMI, First State, and


Westchester policies, respectively) must now "drop down" to contribute to Truck's indemnity


and defense obligations under the 1974 policy.


A line of California cases illustrates why the Court is not persuaded by Truck's position.


Community Redevelopment Agency v. Aetna Casualty & Surety Co., supra, 50 Cal.App.4th 329,
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in particular, is instructive. Community Redevelopment stemmed from a multi -party, complex,


continuing loss construction defect case. The primary insurer, United, had issued two successive


comprehensive general liability policies to the redevelopers/general contractors on the project,


and an additional policy. Each of the United policies was primary insurance. In addition, Cal


Coast (who succeeded to certain of the interests of the redevelopers/general contractors) had


purchased another primary CGL policy from State Farm. Cal Coast also purchased a $5 million


umbrella policy from Scottsdale Insurance Company which was specifically, but not exclusively,


excess to the State Farm policy.


The Scottsdale policy provided in pertinent part as follows:


"Defense, Settlement and Supplementary Payments


"The company shall have the right and duty to defend any suit against the Insured
seeking damages which are payable under the above insuring Agreement, even if
any of the allegations of the suit are groundless, false, or fraudulent, provided,
however, that no other insurance affording a defense or indemnity against such a
suit is available to the Insured


"The Company shall be liable only for the Ultimate Net Loss in excess of the greater
of the Insured's: (A) Underlying Limit - An amount equal to the Limits of Liability
indicated beside the underlying insurance listed in the Schedule of Underlying
Insurance (Schedule A),4 plus the applicable limits of any other underlying
insurance collectible by the Insured;


"Limits of Liability


"... In the event of reduction or exhaustion of the aggregate limits of liability under
said underlying insurance by reason of the payment of damages for Personal Injury,
Property Damage or Advertising Liability, which occur during each policy period,
this policy, subject to the above limitations, shall:


"(A) in the event of reduction pay in excess of the reduced underlying limits, or


"(B) in the event of exhaustion continue in force as underlying insurance subject to
all the terms and conditions of such underlying insurances.
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carrier (because they are not on the same level of liability) absent a specific agreement to the


contrary. California Practice Guide, Insurance Litigation, ¶8:66.2 (The Rutter Group 2015)


(citing Reliance Nat'l Indem. Co. v. General Star Indem. Co. (1999) 72 Cal.App.4th 1063, 1078;


St. Paul Mercury Ins. Co. v. Frontier Pac. Ins. Co. (2003) 111 CA4th 1234, 1253; R1,1 Ins. Co. v.


CNA Cas. of Calif. (2006) 141 CA4th 75, 84 (citing text)).


Here, the Truck primary policies are not on the same level as any of the excess policies at


issue in Phase III -A. In other words, Truck does not share the same level of liability on the same


risk as to Kaiser. The excess policies at issue all have higher attachment points than the Truck


primary policy and the Fireman's Fund, Home, and National Union primary policies.


Conceptually, therefore, Truck could not, in any event, seek equitable contribution against the


excess carriers. See, e.g., Fireman's Fund Ins. Co. v. Maryland Cas. Co., supra, 65 Cal.App.4th


at 1300 ("equitable contribution is only available where coinsurers share the same primary level


of liability on the same risk") (emphasis in original).


The issue, though, is whether the Excess Insurers have an obligation to "drop down."


Here, it is apparent that based on the language of all the excess policies excerpted supra, there is


no obligation on the Excess Insurers to drop down. Truck essentially contends that, by virtue of


the settlement and allocation agreement it reached with the primary carriers (Fireman's Fund,


Home, and National Union), and following the primary carriers' payment until their aggregate


limits were exhausted, there has been vertical exhaustion of those policies. Thus, Truck


contends the excess policies sitting above those primary policies (here, the LMI, First State, and


Westchester policies, respectively) must now "drop down" to contribute to Truck's indemnity


and defense obligations under the 1974 policy.


A line of California cases illustrates why the Court is not persuaded by Truck's position.


Community Redevelopment Agency v. Aetna Casualty & Surety Co., supra, 50 Cal.App.4th 329,
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in particular, is instructive. Community Redevelopment stemmed from a multi -party, complex,


continuing loss construction defect case. The primary insurer, United, had issued two successive


comprehensive general liability policies to the redevelopers/general contractors on the project,


and an additional policy. Each of the United policies was primary insurance. In addition, Cal


Coast (who succeeded to certain of the interests of the redevelopers/general contractors) had


purchased another primary CGL policy from State Farm. Cal Coast also purchased a $5 million


umbrella policy from Scottsdale Insurance Company which was specifically, but not exclusively,


excess to the State Farm policy.


The Scottsdale policy provided in pertinent part as follows:


"Defense, Settlement and Supplementary Payments


"The company shall have the right and duty to defend any suit against the Insured
seeking damages which are payable under the above insuring Agreement, even if
any of the allegations of the suit are groundless, false, or fraudulent, provided,
however, that no other insurance affording a defense or indemnity against such a
suit is available to the Insured


"The Company shall be liable only for the Ultimate Net Loss in excess of the greater
of the Insured's: (A) Underlying Limit - An amount equal to the Limits of Liability
indicated beside the underlying insurance listed in the Schedule of Underlying
Insurance (Schedule A),4 plus the applicable limits of any other underlying
insurance collectible by the Insured;


"Limits of Liability


"... In the event of reduction or exhaustion of the aggregate limits of liability under
said underlying insurance by reason of the payment of damages for Personal Injury,
Property Damage or Advertising Liability, which occur during each policy period,
this policy, subject to the above limitations, shall:


"(A) in the event of reduction pay in excess of the reduced underlying limits, or


"(B) in the event of exhaustion continue in force as underlying insurance subject to
all the terms and conditions of such underlying insurances.
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applicable provisions of the excess policies at issue, it is apparent under California law that the


excess obligations of the carriers in this case are not triggered until all of the primary policies


horizontally exhaust. The LMI policies, the First State policy, and the Westchester policy all


contain language similar to the Scottsdale and ICSOP policies analyzed in Community


Development and /CSOP.81


The LMI policies provide that they stand excess to other valid and collectible insurance,


by virtue of the "Other Insurance" clauses excerpted supra. The First State policy states that it


would be liable only for "ultimate net loss" in excess of the greater of Kaiser's "underlying


limit" (which is defined as an amount equal to the limits of liability indicated beside the


underlying insurance listed in Schedule A of the underlying insurance, plus the applicable limits


of any other underlying insurance collectible by Kaiser). The Westchester policy provides that


its limit of liability would only be for ultimate net loss in excess of Kaiser's retained limit,


defined as the greater of "the total of the applicable limits off the underlying policies listed in


Schedule A..., and the applicable limits of any other insurance collectible by the insured" or "an


amount as stated in Item 4(C) of the declarations as the result of any one occurrence not covered


by the said policies or insurance; and then up to an amount not exceeding the amount as stated in


Item 4 (A) of the declarations as the result of any one occurrence."


Truck maintains that the excess policies state they are excess to specifically described


primary policies, and that the excess policies therefore drop down. Truck also claims that the


"other insurance" wordings and conditions do not override the express language on attachment


in the coverage provisions of the policy. While the excess policies at issue do make reference to


SI The ICSOP decision in this case is not directly binding on the excess policies at issue in Phase III -A (since ICSOP
dealt only with the ICSOP excess policy itself, vis-a-vis Truck's primary obligations). Nevertheless, the Court
determines that ICSOP is highly persuasive in interpreting the excess policies at the center of Phase III -A for the
reasons discussed herein.
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the applicable underlying primary policies in their Schedules of Insurance (as set forth in the


excerpted portions of the policies above), they go much further than that. In the Court's view,


the language appearing in each of the excess policies at issue in Phase III -A of the trial clarifies


that excess coverage is triggered only when the conditions set forth above occur.


Notwithstanding the identification of underlying primary insurance in the excess


policies, the Court is obligated to read the policies as a whole. See London Market Insurers v.


Superior Court (2007) 146 Cal.App.4th 648, 656. Given that obligation, the Court disagrees


with Truck's position that its reading of the policies of the whole (including the "ultimate net


loss" and "other insurance" provisions of the 1953-1958 LMI Excess Policy form, the 1958-


1961 Price Forbes form, and the LRD 1961-1%4 Umbrella Form) renders surplusage the


coverage grant in the forms and nullifies the schedules of underlying insurance policies.82


As the Community Redevelopment Agency court noted:


If an excess policy states that it is excess over a specifically described policy and
will cover a claim when that specific primary policy is exhausted, such language is
sufficiently clear to overcome the usual presumption that all primary coverage must
be exhausted. However, that is not the case here. As the quoted provisions of
Scottsdale's policy make clear (see ante), it was intended to be excess to all
underlying insurance, whether such insurance was described in the schedule of
underlying insurance or not. Community Redevelopment Agency, supra, 50
Cal.App.4"' at 340, n. 6 (italics in original; underlining added).


Truck's exhaustion position would convert the excess carriers into primary insurers on a


risk for which the excess carriers did not bargain. In other words, if the Court were to adopt


Truck's argument, LMI, First State, and Westchester all would become de facto primary


insurers on the risk. Here again, pursuant to Kaiser's earlier selection, the only available


primary insurance for a continuing injury ABIC is the 1974 Truck primary policy. The


82 The Court recognizes the California Supreme Court in Dart Industries, Inc. v. Commercial Union Ins. Co. (2002)
28 Cal.4th 1059, 1079-1080 noted that "other insurance" clauses "that attempt to shift the burden away from one
primary insurer wholly or largely to other insurers have been the objects of judicial distrust," and that "the modern
trend is to require equitable contributions on a pro rata basis from all primary insurers regardless of the type of
`other insurance' clause in their policies." (Emphasis added.)
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applicable provisions of the excess policies at issue, it is apparent under California law that the


excess obligations of the carriers in this case are not triggered until all of the primary policies


horizontally exhaust. The LMI policies, the First State policy, and the Westchester policy all


contain language similar to the Scottsdale and ICSOP policies analyzed in Community


Development and /CSOP.81


The LMI policies provide that they stand excess to other valid and collectible insurance,


by virtue of the "Other Insurance" clauses excerpted supra. The First State policy states that it


would be liable only for "ultimate net loss" in excess of the greater of Kaiser's "underlying


limit" (which is defined as an amount equal to the limits of liability indicated beside the


underlying insurance listed in Schedule A of the underlying insurance, plus the applicable limits


of any other underlying insurance collectible by Kaiser). The Westchester policy provides that


its limit of liability would only be for ultimate net loss in excess of Kaiser's retained limit,


defined as the greater of "the total of the applicable limits off the underlying policies listed in


Schedule A..., and the applicable limits of any other insurance collectible by the insured" or "an


amount as stated in Item 4(C) of the declarations as the result of any one occurrence not covered


by the said policies or insurance; and then up to an amount not exceeding the amount as stated in


Item 4 (A) of the declarations as the result of any one occurrence."


Truck maintains that the excess policies state they are excess to specifically described


primary policies, and that the excess policies therefore drop down. Truck also claims that the


"other insurance" wordings and conditions do not override the express language on attachment


in the coverage provisions of the policy. While the excess policies at issue do make reference to


SI The ICSOP decision in this case is not directly binding on the excess policies at issue in Phase III -A (since ICSOP
dealt only with the ICSOP excess policy itself, vis-a-vis Truck's primary obligations). Nevertheless, the Court
determines that ICSOP is highly persuasive in interpreting the excess policies at the center of Phase III -A for the
reasons discussed herein.
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the applicable underlying primary policies in their Schedules of Insurance (as set forth in the


excerpted portions of the policies above), they go much further than that. In the Court's view,


the language appearing in each of the excess policies at issue in Phase III -A of the trial clarifies


that excess coverage is triggered only when the conditions set forth above occur.


Notwithstanding the identification of underlying primary insurance in the excess


policies, the Court is obligated to read the policies as a whole. See London Market Insurers v.


Superior Court (2007) 146 Cal.App.4th 648, 656. Given that obligation, the Court disagrees


with Truck's position that its reading of the policies of the whole (including the "ultimate net


loss" and "other insurance" provisions of the 1953-1958 LMI Excess Policy form, the 1958-


1961 Price Forbes form, and the LRD 1961-1%4 Umbrella Form) renders surplusage the


coverage grant in the forms and nullifies the schedules of underlying insurance policies.82


As the Community Redevelopment Agency court noted:


If an excess policy states that it is excess over a specifically described policy and
will cover a claim when that specific primary policy is exhausted, such language is
sufficiently clear to overcome the usual presumption that all primary coverage must
be exhausted. However, that is not the case here. As the quoted provisions of
Scottsdale's policy make clear (see ante), it was intended to be excess to all
underlying insurance, whether such insurance was described in the schedule of
underlying insurance or not. Community Redevelopment Agency, supra, 50
Cal.App.4"' at 340, n. 6 (italics in original; underlining added).


Truck's exhaustion position would convert the excess carriers into primary insurers on a


risk for which the excess carriers did not bargain. In other words, if the Court were to adopt


Truck's argument, LMI, First State, and Westchester all would become de facto primary


insurers on the risk. Here again, pursuant to Kaiser's earlier selection, the only available


primary insurance for a continuing injury ABIC is the 1974 Truck primary policy. The


82 The Court recognizes the California Supreme Court in Dart Industries, Inc. v. Commercial Union Ins. Co. (2002)
28 Cal.4th 1059, 1079-1080 noted that "other insurance" clauses "that attempt to shift the burden away from one
primary insurer wholly or largely to other insurers have been the objects of judicial distrust," and that "the modern
trend is to require equitable contributions on a pro rata basis from all primary insurers regardless of the type of
`other insurance' clause in their policies." (Emphasis added.)
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proffered result would result in Truck circumventing both Community Redevelopment's


horizontal exhaustion mandate, as well as the result in ICSOP, and would require the Court to


ignore the presumption that an primary coverage must exhaust before excess obligations are


triggered It would undermine the very concept of excess insurance in a continuing loss


situation. Such a result is not warranted here.


In arguing the attachment of the First State Policy, Truck's reliance on the "Limits of


Liability" section and Endorsement No. 3 under the First State policy as support for its "drop-


down"/vertical exhaustion position is not persuasive, in light of the "Underlying Limit -Retained


Limit" language (triggering excess coverage only when Schedule A's primary limits plus the


applicable limits of any other underlying insurance collectible" by Kaiser exhaust) and the


"Defense -Settlement" language (providing that when underlying insurance, "whether or not


listed in Schedule A, does apply to an OCCURRENCE, the COMPANY shall have no duty to


pay defense, investigations, settlement or legal expenses covered by such underlying


insurance...).


Under the Court's reading of the policy, the "Limit of Liability" section does not


supplant the "Underlying Limit" section of the policy. The Court also finds significant the


language in Endorsement No. 3 providing that "All other items and conditions remain


unchanged.83 Such "items and conditions" remaining the same in the First State policy


would, in the Court's view, include the provision on ultimate net loss. Again, the Court is


obligated to read the policy as a whole, and cannot read the Limits of Liability section (or,


for that matter, Endorsement No. 3) in isolation. London Market Insurers v. Superior


Court, supra, 146 Cal.App.4th at 656.. Importantly, the "Underlying Limit" provision is the


83 Trial Exh. 153 at KINS 123197 (emphasis added).
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the applicable underlying primary policies in their Schedules of Insurance (as set forth in the


excerpted portions of the policies above), they go much further than that. In the Court's view,


the language appearing in each of the excess policies at issue in Phase III -A of the trial clarifies


that excess coverage is triggered only when the conditions set forth above occur.


Notwithstanding the identification of underlying primary insurance in the excess


policies, the Court is obligated to read the policies as a whole. See London Market Insurers v.


Superior Court (2007) 146 Cal.App.4th 648, 656. Given that obligation, the Court disagrees


with Truck's position that its reading of the policies of the whole (including the "ultimate net


loss" and "other insurance" provisions of the 1953-1958 LMI Excess Policy form, the 1958-


1961 Price Forbes form, and the LRD 1961-1%4 Umbrella Form) renders surplusage the


coverage grant in the forms and nullifies the schedules of underlying insurance policies.82


As the Community Redevelopment Agency court noted:


If an excess policy states that it is excess over a specifically described policy and
will cover a claim when that specific primary policy is exhausted, such language is
sufficiently clear to overcome the usual presumption that all primary coverage must
be exhausted. However, that is not the case here. As the quoted provisions of
Scottsdale's policy make clear (see ante), it was intended to be excess to all
underlying insurance, whether such insurance was described in the schedule of
underlying insurance or not. Community Redevelopment Agency, supra, 50
Cal.App.4"' at 340, n. 6 (italics in original; underlining added).


Truck's exhaustion position would convert the excess carriers into primary insurers on a


risk for which the excess carriers did not bargain. In other words, if the Court were to adopt


Truck's argument, LMI, First State, and Westchester all would become de facto primary


insurers on the risk. Here again, pursuant to Kaiser's earlier selection, the only available


primary insurance for a continuing injury ABIC is the 1974 Truck primary policy. The


82 The Court recognizes the California Supreme Court in Dart Industries, Inc. v. Commercial Union Ins. Co. (2002)
28 Cal.4th 1059, 1079-1080 noted that "other insurance" clauses "that attempt to shift the burden away from one
primary insurer wholly or largely to other insurers have been the objects of judicial distrust," and that "the modern
trend is to require equitable contributions on a pro rata basis from all primary insurers regardless of the type of
`other insurance' clause in their policies." (Emphasis added.)
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proffered result would result in Truck circumventing both Community Redevelopment's


horizontal exhaustion mandate, as well as the result in ICSOP, and would require the Court to


ignore the presumption that an primary coverage must exhaust before excess obligations are


triggered It would undermine the very concept of excess insurance in a continuing loss


situation. Such a result is not warranted here.


In arguing the attachment of the First State Policy, Truck's reliance on the "Limits of


Liability" section and Endorsement No. 3 under the First State policy as support for its "drop-


down"/vertical exhaustion position is not persuasive, in light of the "Underlying Limit -Retained


Limit" language (triggering excess coverage only when Schedule A's primary limits plus the


applicable limits of any other underlying insurance collectible" by Kaiser exhaust) and the


"Defense -Settlement" language (providing that when underlying insurance, "whether or not


listed in Schedule A, does apply to an OCCURRENCE, the COMPANY shall have no duty to


pay defense, investigations, settlement or legal expenses covered by such underlying


insurance...).


Under the Court's reading of the policy, the "Limit of Liability" section does not


supplant the "Underlying Limit" section of the policy. The Court also finds significant the


language in Endorsement No. 3 providing that "All other items and conditions remain


unchanged.83 Such "items and conditions" remaining the same in the First State policy


would, in the Court's view, include the provision on ultimate net loss. Again, the Court is


obligated to read the policy as a whole, and cannot read the Limits of Liability section (or,


for that matter, Endorsement No. 3) in isolation. London Market Insurers v. Superior


Court, supra, 146 Cal.App.4th at 656.. Importantly, the "Underlying Limit" provision is the


83 Trial Exh. 153 at KINS 123197 (emphasis added).
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VIII.


RULING AND ORDER


For the foregoing reasons, the Court finds as follows in the Phase III -A Trial:


1. With respect to Issue 1, the Court determines that the excess insurers do not
have a duty to "drop down" and contribute a pro rata share for their policy years
to Truck.


2. With respect to Issue 2, the Court determines that for any ABIC indemnity
payment that is equal to or greater than Truck's occurrence limit, Truck is only
responsible for $500,000 before assessing Kaiser a $5,000 deductible, per the terms
of the 1974 Truck primary policy.


The issues addressed in this Statement of Decision present controlling questions of law as


to which there are substantial grounds for difference of opinion. Pursuant to Code of Civil


PrOcedure § 166.1, the Court fmds that appellate resolution of these issues may materially assist


in the resolution of the litigation.


The parties shall have ten (10) days to object to the form of the Court's Statement of


Decision. The Court will consider any such objections, and if meritorious, will revise the


Statement of Decision accordingly, without oral argument.


The Court sets a further status conference in this matter for September 20, 2016 at 2:00,


p.m. The parties shall submit a joint statement no later than September 13, 2016, addressing the


parties' proposals for proceeding on a going -forward basis.


Dated: August 8, 2016


49


Kenneth Freeman
Judge of the Superior Court
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SUPERIOR COURT OF THE STATE OF CALIFORNIA


FOR THE COUNTY OF LOS ANGELES


CENTRAL CIVIL WEST


TRUCK INSURANCE EXCHANGE,


Plaintiff,


vs.


KAISER CEMENT AND GYPSUM
CORPORATION, et al.


Defendants.


AND RELNIED CROSS -ACTION


Case No. BC249550


Assigned for all purposes to
Honorable Kenneth R. FreemAn
Department 310:-CCW


KIIREPP19191111110 FINAL JUDGMENT


Complaint Filed: April 30, 2001


This insurance coverage case, as alleged in the operative pleadings, addresses claims for


declaratory relief and equitable contribution relating to asbestos bodily injury claims against


defendant and cross -complainant Kaiser Cement and Gypsum Corporation and Kaiser Gypsum


Company (collectively, "Kaiser"). Plaintiff and cross -defendant, Truck insurance Exchange


("Truck"), provided primary insurance to Kaiser, and sought declaratory relief against Kaiser and


declaratory relief and equitable contribution against Certain Underwriters at Lloyd's, London and


Certain London Market Insurance Companies (as defined in Attachment A); Allianz Underwriters


Insurance Company (f/k/a Allianz Underwriters Inc.); Associated International Insurance Company;


Continental Insurance Company (as itself and as successor in interest to liabilities arising from
1


OWIMPIRION, FINAL JUDGMENT-CASE NO. BC249550
DMI17174389.6
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Q. But the convention that you understood that was discussed related to how
many deductibles Kaiser Cement would be charged?


A. Right, billi one deductible. If they - as I said before, if they charged us
multiple deductibles as if it were multiple occurrences, we would have been
paying 100 percent of the costs of the asbestos administration, and that would
have probably e gendered a declaratory relief action right then.


But it was just, you know, both sides were willing to go along without prejudice
to each other's ights in the future. Might have been one occurrence, might have
been two, migh have been multiple. That was for a court to decide


Truck's person most knowledgeable, Dennis Patterson, similarly testified that "there was


always an understanding that both parties reserve[d] the right" to challenge the Convention,


given the legal uncertai my on the occurrence issue.42


At another point in Mr. Pagter's deposition, the following exchange took place:


Q. And so was it true that in 1991 your understanding was that the Truck no
ag[gregate] pol des would pay forever, but there would be one deductible per
each policy year?


A. Pay forever, yes. A procedure of billing us for one deductible, yes, Ultimate
question, one deductible, multiple, don't know. Question of law, as far as I was
concerned, and undecided.


This was a billing convention that worked out in our favor. If they had been
billing us multiple deductibles, there would have been bigger bills. Anything In
the immediate now that resulted in less payments for us, the better off. If that was
a convention thOr liked, we never,asked them to adopt it, we just sat back and let
it be.43


Also, while Mr. Pagter testified that "somebody early on" within Kaiser's Insurance or


Finance Department "Fr those discussions that resulted in then convention," he noted that the


Convention had been adopted by Kaiser.'" Mr. Pagter noted that, with the exception of the


41 Deposition of Carl Pagter ("Pagter Depo.") at 625:1-15 (emphasis added).


42 Deposition of Dennis Patterson ("Patterson Depo.") at 35:6-16,


42 Pagter Depo. at 144:7-21 (emphasis added).


44 Pagter Depo. at 550:3-6 and 504:22,
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1. SERVICE OF SUIT. It is in the event of the flilure of Undcrwritm.....con to pay any amount claimed to be
due hereunder, Underwriters hereon. at the rrclucst of the Assured, will submit to the jurisdiction of any Court of competent juris-
diction within the United States and will comply with all requirements necessary to give such Court jurisdiction and all matters
arising hereunder shall be determined in accordance with the law and practice of such Court.


liPIt is further rigr,cd that service of moms in such suit may be made upon MESSRS. GAYNOR-DeWITT, 433 California Street,
an Francisco, California; or TOPLIS & HARDING, INC., 610 South Broadway, Los Angeles, California; or DUNCAN &


MOUNT, 27 William Street, New York, N. Y.; or FRED R. BRENNAN, Park Building, Portland, Oregon; and that in any
suit instituted against any one of them upon this Contract. Underwriters will abide by the final decision of such Court or of any
Appellate Court in the event of an appeal.


2. CANCELLATION. This certificate may be cancelled on the customary short rate basis by the Assured at any time by writ- '


ten notice or by surrender of this certificate to LANDIS, PELLETIER & PARRISH.


This certificate may also be cancelled with or without the return or tender of the unearned premium by the Underwriters or by
LANDIS, PELLETIER & PARRISI-E in their behalf, by delivering to the Assured or by sending to the Assured by mail, reg.
istcred or unregistered, at the Assured's address as shown herein, not less than ten (10) days written notice stating when the can-
cellation shall be effective, and in such case the Underwriters shall refund the paid premium less the earned premium thereof on
demand, subject always to the retention by Underwriters hereon of any minimum premium stipulated herein (or proportion thereof
previously agreed upon) in the event of cancellation either by Underwriters or Assured.


3. This insurance is made and accepted subject to all the provisions, conditions :.nd warranties set forth herein and in any forms
or endorsements attached hereto, all of which arc to be considered as incorporated herein, and any provisions or conditions appear-
ing in any forms or endorsements attached hereto which alter the certificate provisions stated above shall supersede such certificate
provisions in so far as they are inconsistent therewith.


KINS-89533
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TRUCK INSURANCE EXCHANGE
Home Office: 4680 Wilshire Boulevard, Los Angeles, California 90051


Comprehensive Liability Policy


Policy No. 3504000


DECLARATIONS


Item 1. Named Insured:


RAISERCEMENT .GYPSUM CORPORATION, and.


B. (1) Any Division or Subsidiary Company;
(2). Any:Divisions or Subsidiaries of (1) above;
(3) Any.Company under. the Named Insureet control


or of 'which it assumes active management;
(4) Any Partnership or Joint Venture under the


operational control or sponsorship of (1),
(2) or (3) above.


C. Address:


Item 2. Policy Period:


Item 3. COVERAGE


Personal Injury
and/Or


Property Damage


Item 4. DEDUCTIBLE


Kaiser Center Building
300 Lakeside Drive
Oakland, California


January 1, 1974, 12:01 A.M. Pacific Standard
Time until cancelled.


Liability)
)


Liability)


$5,000 shall be deducted from the
damages which the Insured becomes
account of each occurrence.


Item 5. ADVANCE PREMIUM


As per Endorsement Attached.


Countersigned


LIMIT OF LIABILITY


( $500,000. Per Occurrence


total amount to be paid for all
legally'obligated to pay on


INSUEANCE I XCHANGE
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The Truck Insurance Exchange (an inter -insurance exchange, hereinafter
sometimes referred to as Company) agrees with the insured, named in the
Declarations made a part hereof, in consideration of the payment of the
total premium when due and in reliance upon the statements in the Declarations
and subject to the Limits of Liability, Exclusions, Conditions and other
terms of this policy:


INSURING AGREEMENTS


I. COVERAGE:


To pay on behalf of the insured all sums which.the insured shall be-
come obligated to pay, as damages or otherwise,. by reason of the
liability imposed upon him by law, assumed by him under contract as
defined, or by reason of any other legal liability of the insured how=
ever.arising.orcreated or alleged to have risen or to have been Created
because of:


I. Personal injury, sickness, disease, including death;


2. Injury to or destruction of property


including all loss resulting therefrom.


II. DEFENSE. SETTLEMENT, SUPPLEMENTARY PAYMENTS:


With respect to such insurance as is afforded by this policy, the
company. shall:


1. Investigate and defend any claim or suit against the insured
alleging such injury, sickness,. disease, or destruction and
seeking reimbursement ordamages.on account thereof, even if
such claim or suit is groUndlesS, false or fraudulent. Except
as respects malpractice liability the company may make such
investigation, negotiatiOn and settlement of.any claim or suit
as it dedmis expedient. As respects malpractice liability and
employee benefits liability the company will neither settle
nor compromise any claim or suit covered hereunder, except with
the written consent of the insured.


2. (a) pay all premiums on bonds to release attachments for
an amount not in excess of the applicable limit of
liability of this policy, all premiums on appeal bonds
required in Any such defended suit, the cost of bail
bonds required of the insured in the event of automobile
accident or automobile traffic law violation during the
policy period, not to exceed $250 per bail bond, but
without any obligation to apply for or furnish any such
bonds;


(b) pay all expenses incurred by the company, all costs
taxed against the insured in any such suit and all


- 1 -
TREK( INSURANCE txci.Nce
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IV. POLICY PERIOD, TERRITORY, LIMITS:


1. Policy Period and Territory


This policy applies only to occurrences during the policy period
and which occur anywhere in the world, except countries in the
Soviet Union, East Germany (except Berlin), Poland, Czechoslovakia,
Hungary, Yugoslavia, Albania, Bulgaria, Romania, North Korea,
Tibet, Communist China, North Vietnam, and Cuba, provided claim
is made, or suit on the merits of the claim, is originally brought
within the continental limits of the United States of America, its
territories or possessions (other than Guam), or Canada.


2. Limits


The limit of liability stated in this policy as applicable "per
occurrence" is_thelimitA fthecompany's liabil#yfor.each,,
occurrence.


There is no limit.to.the number of occurrences for Which- claims
may be made hereunder, however, the limit of. the:Company's
liability as respetts any occurrence involving one or any combination
of the hazards or perils insured against shall not exceed the per
occurrence limit designated in the Declarations..


EXCLUSIONS -


This policy does not apply:


(a) to liability assumed by the insured under contract or agree-
ment except a contract as defined herein;


(b) except with respect to operations performed by independent
contractors and except with respect to liability assumed by
the insured under a contract as defined herein, to the owner-
ship, maintenance or use of (1) aircraft, or (2) self-
prOpelled watercraft in excess of 300 horesepower if the
accident or occurrence takes place away from premises owned,
rented or controlled by the named insured, this exclusion,
however, does not apply to tug boats and workboats; nor does
this exclusion apply to loading or unloading of aircraft and/
or watercraft;


(c) to any obligation for which the insured or any carrier as his
insurer may be held liable under any workmen's compensation,
unemployment compensation or disability benefits law, or under
any similar law.
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ATTORNEY OR PARTY WITHOUT ArTORHEY (Name, irate bat number, and ad meal


Philip E. Cook (SBN 149067)
THE COOK LAW FIRM, P.C.
707 Wilshire Blvd., Suite 3600
Los Angeles, CA 90017


TELEPHONE NO 213-988-6100 FAX NO KIITIWIT0


E-NAII..-CORESS (00101aq pc o ok@cook law firm .1a


ATTORNEY FOR Marne) KAISER CEMENT AND GYPSUM CORPORATION


SUPERIOR COURT OF CALIFORNIA, COUNTY OF Los Angeles


s MEET ADDRESS 600 South Commonwealth Ave.
MAIL WO ADDRESS


CITY AND ZIP CODE Los Angeles 90005


oRANGH NAME LASC Central Civil West Courthouse


PLAINTIFF/PETITIONER: TRUCK INSURANCE EXCHANGE


DEFENDANT/RESPONDENT: KAISER CEMENT AND GYPSUM CORP.


NOTICE OF APPEAL r CROSS -APPEAL
(UNLIMITED CIVIL CASE)


FOR ONLY


CONFORMED COPY
ORIGINAL FILED


Superior Court of California
County of Los An9etes


SEP 29 2016


Sherri R. Carter, Executive 011icer/Cler


By Joel Franco, Deputy


CASE NUMBER


BC249550


Notice: Please read Information on Appeal Procedures for Unlimited Civil Cases (Judicial Council form
APP -001) before completing this form. This form must be filed in the superior court, not in the Court of Appeal.


1 NOTICE is HEREBY GIVEN that (name). Kaiser Cement and Gypsum Corporation
appeals from the Wowing judgment or order in this case. which was entereo on (dater 09/13/2016


CI


CI


Judgment after jury trial


Judgment after court trial


0e -fault judgment


Judgment after an order granting a summary judgment motion


Judgment of dismissal under Code of Civil Procedure sections 581d. 583 250, 583 HE or 583 430


Judgment of dismissal after an order sustaining a demurrer


An order after judgment under Cade of Civil Procedure section 904 1(02)


An order or judgment under Code of Civil Procedure section 904 1(03)-(r3)


Other (describe and specify code section that authorizes this appeal)


2 For cross -appeals only:


a. Date notice of appeal was Vert in original appear -


b Date superior court clerk mailed notice of original appeal


c Court of Appeal case number (if ishowny:


Date: 09/26/ l 6


Philip E. Cook


Form Agwved For OplioAal Uus
Judicial Comm] of Callsorria
APP -302 (Roy July 1, 20121


(TYPE OR PRINT NAMES (SIGNATURE OF PARTY OR ATTORNEY)


NOTICE OF APPEAL/CROSS-APPEAL (UNLIMITED CIVIL CASE)
(Appellate)


PK. 1 of 2
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APP -002


ATTORNEY OR PARTY YeR HOUT At10RNDI Mame, stale tar,humbnr, mkt adates#


_Scott R, Hoyt [927231; Adam Hoyt [2960941; John Mertens [242762]
PlA ANDERSON MOSS HOYT, LLC
136 E. South Temple, Suite 1900
Salt Lake City, UT 84111


TELF_PHONE NO.: (801) 350-9000 my. InOrwal) (301) 350-9010
E-MAIL ADDRESS rOafoneit shoyt painhlaw.coni; alloyt@painhlaw.com


ATTORNEY FOR Name) TRIJ INSURANCE FACHANGE
SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES


STREET ADDRESS: 600 S. Commonwealth Avenue
MAILING ADORES& same as above


CITY ANDZIPGOOE Los Angeles, 90005
HrwIcHNAmE: Central Civil West


PLAINTIFF/PETITIONER: Truck Insurance Exchange


DEFENDANT/RESPONDENT: Kaiser Cement and Gypsum Corporation, et al


1f 1 NOTICE OF APPEAL 0 CROSS -APPEAL
(UNLIMITED CIVIL CASE)


FOR COURT USE ONLY


OMG1NAL


OCI" 1 8 niti


CIVIL APPEALS
ROOM 111


CASE NUMBER-.


BC24955 0


Notice: Please read Information on Appeal Procedures for Unlimited Civil Cases (Judicial Council form
APP -001) before completing this form. This form must be filed in the superior court, not in the Court of Appeal.


1. NOTICE IS HEREBY GIVEN that (name): TRUCK INSURANCE EXCHANGE
appeals from the following judgment or order in this case, which was entered on (dale): September 9, 2016


I I


Judgment after jury trial


Judgment after court trial


Default judgment


Judgment after an order granting a summary judgment motion


Judgment of dismissal under Code of Civil Procedure sections 581d, 583.250, 583.350, or 583 430


Judgment of dismissal after an order sustaining a demurrer


An order after Judgment under Code of Civil Procedure section 904.1(a)(2)


An order or judgment under Code of Civil Procedure section 904.1(03)-(13)


Other {describe and specify code section that authorizes This appeal)


2. For cross -appeals only:


a. Date notice of appeal was filed In original appeal:


b. Date superior court clerk mailed notice of original appeal:


c. Court of Appeal case number (if known):


Date: October 17, 2016


Adam L. Hoyt
(TYRE Oft PRINT NAME) (SIGNATURE Of PARTY OR ATTORNEY)


Pape 7 of 2


Fenn Approved for Oplionel Use
Judicial Council of California
APP -002 [Rey. July 1, 20101


NOTICE OF APPEALICROSS-APPEAL (UNLIMITED CIVIL CASE)
(Appellate)
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amount of the insured's obligation to pay shall have been finally
determined either by judgment against the insured after actual trial
or by written agreement of the insured, the claimant and the company.


Any person or organization or the legal representative thereof who
has secured such judgment or written agreement shall thereafter be
entitled to recover under this policy to the extent of the insurance
afforded by this policy. Nothing contained in this policy shall
give any person or organization any right to join the company as a
codefendant in any action against the insured to determine the in-
sured's liability.


Bankruptcy or insolvency of the insured or of the insured's estate
shall not relieve the company of any of its obligations hereunder.


10. OTHER INSURANCE:


If the .insured has other insurance' against 'a lost'coirered"by this
policy,'the insurance under this polity shall -be excess insurance
over all such other valid and collectible insurance; but if the
carrier or.earriers of:such other insurance shall deny liability
therefor in its entirety or as to any portion of such other insurance,
then and in that event this company shall handle such loss or claim
under this.policy in the same manner and to the same extent as though


such other insurance did not exist, and the insured shall assign
to this company all rights against the carrier or carriers of such
other insurance, and execute all papers necessary'to secure to this
company such rights or shall in its own name whenever requested by
the.company, and at the company's expense, institute -any demand -or -
legal proceedings which this company deems necessary. against the
carrier or carriers of such other insurance.


11.


With respect to the insurance afforded under Insuring Agreement
III 4, no insurance is afforded by this policy with respect to
any loss against which other insurance -is available to the insured,
where, but for the existence of this policy, such other insurance
would apply as primary insurance to such loss. If for any reason
other than the existence of this policy such other.insurance is not
available to the insured as respects such loss, or after such other
insurance available to the insured has been exhausted, then, in either
event, this policy shall apply..


In the event of any payment under this policy, the company shall be
subrogated to all the insured's rights of recovery therefor against
any person or organization and the insured shall execute and deliver
instruments and papers and do whatever else is necessary to secure
such rights. The insured shall do nothing after loss to prejudice
such rights. The company waives its right of subrogation (1) against
any person, firm or corporation, subsidiary of, or allied or
affiliated with the insured, (2) against any person, firm or corpo-
ration, with which the insured is associated as a joint venturer or


- 13 -
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The Truck Insurance Exchange (an inter -insurance exchange, hereinafter
sometimes referred to as Company) agrees with the insured, named in the
Declarations made a part hereof, in consideration of the payment of the
total premium when due and in reliance upon the statements in the
Declarations and subject to the Limits of Liability, Exclusions, Con-
ditions and other terms of this policy:


INSURING AGREEMENTS


I. COVERAGE:


To pay on behalf of 'the insured all sums which the insured shall
become obligated to pay, as damages or otherwise, by reason of the
liability imposed upon him by law, assumed by him under contract as
defined, or by reason of any other legal liability of the insured
however arising or created or alleged to have risen or to have been
created because of:


A. Personal injury, sickness, disease, including death.;


B. Injury to or destruction of property including all loss result-
ing therefrom.


The company shall have the right and duty to defend any suit against
the insured seeking damages on account of such bodily injury or
property damage, even if any of the allegations of the suit are
groundless; false or fraudulent. The company may make such inves-
tigation and settlement of any claim or suit as it deems expedient.
As respects malpractice liability and employee benefits liability
the company will neither settle nor compromise any claim or suit
covered hereunder, except with the written consent of the insured.
In no event shall- the company be obligated to pay any claim or
judgment or to defend any suit after the applicable limit of lia-
bility has been exhausted by payment of judgments or settlement.


II. SUPPLEMENTARY PAYMENTS:


With respect to such insurance as is afforded by this policy, the
company shall:


A. Pay all premiums on bonds to release attachments for an amount
not in excess of the applicable limit of liability of this
policy, all premiums on appeal bonds required in any such
defended suit, the cost of bail bonds required of the insured
in the event of automobile accident or automobile traffic law
violation during the policy period, not to exceed $250 per bail
bond, but without any obligation to apply for or furnish any
such bonds;
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insurance provided by this policy whichever is .lore sited. The
insurance extended by this subsection (2) shall be excess over any
other valid and collectible insurance available to the lessor;


(3) to any manufacturer of aircraft, aircraft engines or aviation
accessories, or any aviation sales or service or repair organization
or airport or hanger operator or their respective employees or agents,
with respect to any occurrence arising out of the operation thereof.


III.Retained Limit - Limit of Liability


The Company's liability shall'be only for the ultimate net loss in excess
of the Insured's retained limit defined as the greater of:


(a) an amount equal to the limits of liability indicated beside the
schedule of undetlying policies plus the applicable limit (s) of
any other underlying insurance collectible by the Insured; or


(b) $50,000.00 as the result of any one occurrence not covered by
the said policy (ies) or insurance;


and then for an amount not exceeding $5,000,000.00 as the result of any
one occurrence.


In the event of the reduction or exhaustion of the aggregate limit (s)
of liability of the underlying policy (ies) listed in Schedule A by
reason of losses paid thereunder, this policy, subject to the above
limitations, (1) in the event of reduction, shall pay the excess of the
reduced underlying limit (s), or (2) in the event of exhaustion, shall
continue in force as underlying insurance.


IV Policy Period


This policy applies to occurrences arising or happening during the policy
period and also to claims brought during the policy period.


As respects claims brought during the policy period for liability for oc-
currences arising or happening prior to the period of this insurance this
policy covers provided: (1) that the occurrence would have been covered
by the terms of this policy; (2) that the occurrence is discovered during
the period of this policy; and (3) that this policy shall not cover such
prior occurrences to the extent such occurrences are covered under other
valid and collectible insurance.


In the event that personal injury or property damage arising out of an
occurrence covered hereunder is continuing at the time of the termination
of this policy the Company will continue to protect the Insured for liability
in respect of such personal injury or property damage without payment of
additional premium.


EXCLUSIONS


This policy shall not apply:


(a) under Coverage I (a) to any obligation for which the Insured or any
of its insurers may be held liable under any workmen's compensation,
unemployment compensation or disability benefits law, provided, however,
that this exclusion does not apply to liability of others assumed by the
Named Insured;
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s 1.°In'n1


EXCESS PUBLIC LIABILITY
(Including Products Liability) ,


(Direct Inmerance)


(T.P.7.)


THIS INSURANCF...ubject to the turn, condition, and limitations hereinafter mentioned. i, to indemnify the Aumcd
in reaped of accielente et tuning during the peered commencing !larch 1, 1953


March 1, 1954.
for any end all moor Which the Anured ALI' by law become liable to pay and ahall pay or by heal judgment hr adjudged to pay


le any person or mentos (excepting employee. of the Aesuned injured during the coon. of their employment) or damage.. foe bodily
injuring, includin: deed, et any time resulting therefrom. mused by ccidont arising out of the hazard. centred by and as defined in
the underlying Pelicyfies specified in the Schedule herein and firmed by the Insurers shown on the


Sc-he chile att ached hereinafter Galled the"Primary Inturen",


PRC7I1JED ALWAYS THAT it a npresrly agreed that li.b0iry shall onkel, to the Underwriten only ail. the
Primary Insurers have paid or have been held liable to pay the full amount of their respective ultimate net len liability as follower-


$ 200,000.00 ultimate not len in toped or each person and, subject to that lame limit each penen,


$100000000 ultimste net la.. in teepee' of tech accident but. a. !regard. Product. Lability,


$10 000  000  00 ultimate net loos in the aggregate in anyone period of ineurence


(hose natter nefm red to a. the "Prime. Limit or Lima.);
and the Underwrite. dull then be liable to pry only such edeinional amounts em will provide the Aseered with  total coverege
ender the poitey/im of the Primary Inamen and the. Insurance combined of


$ 400. 000e 00 ultimate net loo in reipect of each penen end, Bullied to that morn, limit each pence.


82,000,000  00 ultimate net lose in impeet of each accident but. m legal& Products Lie/ably, net
'acceding


S 2,000,000.00 altlmat, eel le4 in the aggregate in any one period of ineurance.


DEFINITIONS


I. AccnPrNr...-The wood 'accident" shell by understood to mean an occident or eerie. of incidents seising out of
OPI event Of occurtenc


2. 11LTMATE NET L053.-TI. word, "ultimate net loos" ,Sail be undramtchte mean the Bull, paid in aettlement
of louts for ulna tie Aniseed it liable alter melting deduction. for all recoveries. selaecn and ether inimences (other then
feC011triel undo, the policy/ie. of lir Printery Insurers). whether r bale or not, and dull exclude all expenses end
"Code,"


3. Coors.-The word "Guts" shal be understood to mew intense an judgment., investigation. adjustment and
legal amen. (excluding, however, all expeme. for ealaried employeet and retained conned of ar.d ell office expenses of the
Amami).


4. Pgetop or funtyptarecg.-11, weed. 'Period of insurance" 0.11 he undentood to mean a period of one calendee
yeer commencing each your en die day and hour first named oboe,.


CONDITIONS


I. PAYMENT Pr COST3."CON11-. incurred lay the /teemed pereenelly, with the written corium of the Underwriters,
and for which the Assured Le not coserni by the odd Printery Insure.. .hall be apportioned as follows:-


(0)


(1)


In the trent of cleim or claim arising which appear nay to exceed the Primary Limit or Limita no "Cost,"
dull he incurred by die Assured coneent of the Underwriter..


Should loch claim or claim. become edjustelale previeue IP going into mud for not more then the Primary
Limit or Limits. then no "Code" ehalk be payable by the Underwriter.


amid. however, the sum fur which the raid claim or claim loot' hr so adjudable mooed the Primary Unit
or Lirntr., then the Unclawriten, if they consent to the proceedings continuing. shall centribute to the C0511'
intuited by the Artured in the ratio that their propenren of the ultimate net iota al finally adjulud beer to
the whole amount of well ultimate net


(d) In the event that The Autred dells nor to appeal a judgment in emn of the Primary Limit or Limits'ihe
Undeewricers may elect to conduct such appeal at their own coot and expense .d dull be liable for the tenble
court ono. and tnterett saideutal thereto, but in no creel .1.11 the total liabdity of the Undirwritere exceed
Ihrie limit or lira. of liebility es dated Jens, plan the ,apeman of each appeal.


2. APPLtCallor. or 51.EvaEL-All calmer, mem-Fire or payment. recoemed p, teerietrel rublequent ro a Inn
ocitiement under this Insurance 0.11 be applied tit it r ov Of received prise to melt Brill em, -err and ail nocenery adiutt
meta &ill then be made between the Awned and the Underwriter., provided alwaye rice nothme in this Meuse alien be


construed to mean the 103K1 under this /mumce are net recoverable until the Anurede ultimate not 40 hof been finally
amerisined.


3. ATTACIIMENT or Lannurr.-Liabilky under this Insurance net attach indesa and until the Printery
'Morns shall have sclmitied liebrlity for the Primary Limit or Lino.. or unlue end until the rUsurrd ha. by Foal jorigmot
beta adjudged to pay a aunt which cucaeds ruck Primary Llnut Or


tzazI5513.
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4. MAINITElleMLE Or PAIMAey 1,SURANCE.-T114 Intce is subject to the lame warranties. em..ci condition.
(new myth). thr premium. the obit/stints !a...en-tome and &ursofend. the amount and limit. el liabany and the renewal
acteement. if any. And eaept m otherwsse provided herein) as aiv. containrd in or a. may be added In she PolicYg re, of the
Primary Injurer. rho,. the happening of En acesdersi for which claim u rude hereunder end thould any Alteration be made


an the Reinhart for the pulley/ 10 of the Primary Intern" eluting the currency of the lumen., then the premium hemae
dull be adiu.ted aceordiniiy.


It it  condition el skit Insurance ant the policy/ie of the Femur, lemurs asall be maintained in full effert dorint
the eurerney of ant Insurance eseept for .,y redaction of the aggregate limit contained therein solely by payment of claim. to
Ismael of accident. occur., daring ate pencd of insurance.


5. PREMIUM COudeUTATION (delete clause not applicable),


(a) The premium farad. Insurance represents FIVE (5%) per eettL


at the gun premium of the policy/in of the Primary Inoue's. aubject tea minimum premium of


$ 10,000.00
The perniym in, chin Intnrancc o computed by applying to the gen. premium of the policy/in of the Primary


Innal,.  percentage calculated at per cent


of the Manual Increase petunial. i use by the Duran Companies for ascertaining the dig... in.premum


between


(i) a policy with limits equal la the !lain of the policy/ie. of are Primary Theurer. Lad


(Li)  policy with limit. equal lo the limb. of dna' Immoee and of Use policy/in of the Primary
hutment combined. .;


subject to  minimum premium of S


6. CANCELLATION.-Thit Insurance may be caw tiled n uny lime at the wecten request of the Anueed ar may be
cancelled by or en Itchnil of the Underwnten provided lee day. notice in wnsing be riven. If this Insurance chill be can
celled by tin P...urrd, the Underwriter. .hell retain the earned premium hereon far ih. period thai slue insurance has bun
in inme ac the thud -rule Prormroon, a. .el out 'below. or the intruraurn premium whichever in the greaser. If this Insurance
AO be cancelled by the Underwhicrs, they chill edam the rerun prerruurn hereon for the period that this In .... nee hat
been in force or pro rain oi the minimum premium whichever S. the greaser. Nonce of cancel...in by the Undcriwriterm.hall
be effective even though the Underwriters make no payment or tender al return premium


7. Ncerthmanou De CLAIM3.-Thu Aetured upon knowledge of any accident or occurrence likely so give nu to
a claim heteundee shall give immedtate wntien advice thereof to Landis, Pelletier & Parrisn


558!Saoramento Street, San Francisco, California.
8. FRAM:LENT CLuiMa.-l1 the Amsted shall mob anr claim konscrto :hr lame to Le :et.e ce iinctekeit err


reentela amount et tudtetleite, shim !m oan. become void and all claim hereunder olull be f orf


SCHEDULE


73e underly rig policy/iu berrinbcf ore mentioned.-


AS SEWN ON THE SCHEDULE ATTACHED


Attaching to and forming pail of
Policy }r


Cul&


KINS-89535


LMIPOLSTIP000016
TRIAL EX. 152


Page 31


2474







ley


,k


4. MAINITElleMLE Or PAIMAey 1,SURANCE.-T114 Intce is subject to the lame warranties. em..ci condition.
(new myth). thr premium. the obit/stints !a...en-tome and &ursofend. the amount and limit. el liabany and the renewal
acteement. if any. And eaept m otherwsse provided herein) as aiv. containrd in or a. may be added In she PolicYg re, of the
Primary Injurer. rho,. the happening of En acesdersi for which claim u rude hereunder end thould any Alteration be made


an the Reinhart for the pulley/ 10 of the Primary Intern" eluting the currency of the lumen., then the premium hemae
dull be adiu.ted aceordiniiy.


It it  condition el skit Insurance ant the policy/ie of the Femur, lemurs asall be maintained in full effert dorint
the eurerney of ant Insurance eseept for .,y redaction of the aggregate limit contained therein solely by payment of claim. to
Ismael of accident. occur., daring ate pencd of insurance.


5. PREMIUM COudeUTATION (delete clause not applicable),


(a) The premium farad. Insurance represents FIVE (5%) per eettL


at the gun premium of the policy/in of the Primary Inoue's. aubject tea minimum premium of


$ 10,000.00
The perniym in, chin Intnrancc o computed by applying to the gen. premium of the policy/in of the Primary


Innal,.  percentage calculated at per cent


of the Manual Increase petunial. i use by the Duran Companies for ascertaining the dig... in.premum


between


(i) a policy with limits equal la the !lain of the policy/ie. of are Primary Theurer. Lad


(Li)  policy with limit. equal lo the limb. of dna' Immoee and of Use policy/in of the Primary
hutment combined. .;


subject to  minimum premium of S


6. CANCELLATION.-Thit Insurance may be caw tiled n uny lime at the wecten request of the Anueed ar may be
cancelled by or en Itchnil of the Underwnten provided lee day. notice in wnsing be riven. If this Insurance chill be can
celled by tin P...urrd, the Underwriter. .hell retain the earned premium hereon far ih. period thai slue insurance has bun
in inme ac the thud -rule Prormroon, a. .el out 'below. or the intruraurn premium whichever in the greaser. If this Insurance
AO be cancelled by the Underwhicrs, they chill edam the rerun prerruurn hereon for the period that this In .... nee hat
been in force or pro rain oi the minimum premium whichever S. the greaser. Nonce of cancel...in by the Undcriwriterm.hall
be effective even though the Underwriters make no payment or tender al return premium


7. Ncerthmanou De CLAIM3.-Thu Aetured upon knowledge of any accident or occurrence likely so give nu to
a claim heteundee shall give immedtate wntien advice thereof to Landis, Pelletier & Parrisn


558!Saoramento Street, San Francisco, California.
8. FRAM:LENT CLuiMa.-l1 the Amsted shall mob anr claim konscrto :hr lame to Le :et.e ce iinctekeit err


reentela amount et tudtetleite, shim !m oan. become void and all claim hereunder olull be f orf


SCHEDULE


73e underly rig policy/iu berrinbcf ore mentioned.-


AS SEWN ON THE SCHEDULE ATTACHED


Attaching to and forming pail of
Policy }r


Cul&
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SHORT RATE CANCELLATION TABLE


A. far


Day.
Insusance
in Fem..


I neewiiiten for one year: -


Par Cane
el On Veer


P1211111.11


Nye Per Celt,
!soutane. of One rer
in Fovea Prentmor


1 S 114-156 53


2 6 157-160 54


3 4 7 131-164 55


3..-. 6 6 165-167 54


7- 13 9 51


9- 10 10 172-175 ... -- ..... .....- ..... -... ..... ....... 58


11.-. 12 11 59


12 173-161 (6 1946,ha) ..... -..--- ..... --- 66


15--. 16 13 061-187 _...___......_.._.._..____........»...61
17- 18 14 11115191 .........-.....-....___ .-.._--.. 67


15 192.-196 ........ 63


21- 22 .... 16 197-.200 .. ..,_ ..... . 64


23- 25 17 65


26- 23 18 66
!O.-. 32 Cl month) 19 110.-214 (J months) -. 67
33 36 .. 20 66
37- 46 21 219-223 ..... 69
41 43 22 224.-226 . 70


44.- 47 -- ...... -..-..... ..... .....---.. 23 229-237 -..............--..-.---....--... 71


24 233-.237 72


25 70


35- 51 ......... -...- 26 142-.246 (8 months) ...--------......- 74


59- 62 (2 menthe) ..... ___..... ...... ........., 21 247-250 15


63 65 28 2S1-155 76


66.--. 69 " . " " 29 77


30 261-264 .78


74 76 31 263.-269 .. _. , 19
37 270-273 (9 menthe) -------------, 10


81- 83 ... .. 33 274-276 . ... ...... .- 61


84-- 87 34 62
ea- 91 (3 menthe )--.....,.............-- 33 263-267 . - 63


92- 94 36 286-291 64
95.-. 95 ' 37 292296 ...... 33
99-102 .-. 36 86


103-105 ... -.........-......-. 39 302.-305 (10 menthe) ..............-....--._ 67


106-.109 ...... 40 68


110-413 41 89. ......,
315.-319 90


107-120 -- ...... .......-..----- 43 3219-523 91-,--....... _. - ...... ---t.-
324-.426121-124 (4 mortals) __----.......-...... 44 92


125-.127 45 93


125-131
..


46 333.-437 (II menthe) 94..- _ ..... .....----...-......-. ...-------.
93


136-138 41 96
97


392-353
147...149 31


.93
99


150153 (S menthe) 32 967-465 (11 nenterhs) 100...---.--
B. Far Ineuranse written fey mete !ham set yew-.


I. If ia.ur. nee h been in lama ler 12 neeitik Iwo. apply 16 emodard Aire rate table Tar
to the lull 1 premium determined et ler a in. written for  term el one peen


1 ineurancre


2. Illnwarane has howl in forte ter more than II menthes


(a) Determine lull I premium ad lee en i nc ha  term 1 ens peer.


(l) Deduct 111011 premium from the lull i ..... MCI premium. and 611 she remainder calculate elm pa
rola earned premium en the Imaie .01 the tati el the length 11;m.. harend .no rear th.
ha. been in force le the length .1 lim. Lorena eifir year lea Wirth t1. i ..... ace we. eirinally
written.
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F.NDoRsEMENT No
PAGE NO. 1 (


NAME OF ASSURED ...... ........ .............. ...... _ ......


*TYPE OF Mb: L'XCESS. rITHLIC LiAlaurri .


SCHEDULE OF AssUREDS AND PRIMARY
INsup.ms


1. ASSURED - 115.-NRY J. KAISER COMPANY (SAND AND GRAVEL DrAsioN)
PP. Emily INST.nyzR - FIREMAN'S FUND INDMVITY cOmTANY


2. ASSURED - HENRY J. KAISER CO?.:PANY (GENERAL OFFICE) AND/OR 1M:RX
.7  KAISER FAMILY FOUNDATION


PRIMARY INSURER- FIRE:4AN IS FUND INDSDIITY COMPANY


3. ASSURED - KAISER ENGINEERS DIVISION OF HENRY J. KAISER COMPANY
AND/OR FOOTHILL ELECTRIC CORPORATION AND/OR HENRY J.
KAISER CONSTRUCTION CO. AND/OR KAISER ENGINEERS DIVISYON
OF KAISER LIF.PAL PRODUCTS, INC.


PRIMARY INSURER- FIREMAN'S FUND INDE7,21ITy CO.


b,. ASSURED - HENRY J. KAISER MOTORS, DIVISION OF HENRY J. KAISER.
COMPANY


PRIMARY INSURER - FLREMANIS FUND INDEAVITY CO.


5. ASSURED - KAISER SERVICES
PriliTZ-TY INSURER - FIREMAIIIS FUND INDEMNITY CO.


6. ASSURED - KAISER ALUMINUM & CHErICAL CORPORATION AND/OR KAISER
B!LUXT.: E. COMPANY


PR/MARY INSURER - FIREMAN'S FUND INDEMNITY CO.


7. ASSURED - KAISER ALUMINUM & Clire.ICAL SALES, INC,
PRIL,ATIY INSURER - FIREMAN'S FUND INDEMNITY CO.


8. ASSURED - KAISER MAGNESIUM COMPANY
Mr= -INSURER - FIREMAN'S FUND INDEMNITY CO.


9. ASSURED - THE KAISER FOUNDATION AND%OR KAISER FOUNDATION SCHOOL
OP NURSING AND/OR KAISER FOUNDATION HOSPITALS AND/OR
KAISER FOUNDATION lEALTH PLAN AND/OR KAISER FOUNDATION
NORTHERN HOSPITALS AND/OR KAISER FOUNDATION NORTHERN
HEALTH PLAN AIIIVOR THE PERNANENTE CLINIC AND/OR THE
UTAH PERMANMITE HOSPITAL AND/OR SOUTHERN CALIFORNIA
PERNANEITTE MEDICAL GROUP (A PARTNERSHIP AS IS N0'.7
HEREAFTER CONSTITUTED) ANDfor THE ratiroarrE MEDICAL
GROUP (A PARTNERSHIP AS IS N01 OR HE.RE.4F1 E4 CONSTEWED)
AND/OR KARAT -KAISER INSTITUTE AND/OR AMERICAN INSTITUTE


ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.
(CONTINUED)


THIS ENDORSEMENT Is ATTACHED TO AND MADE A PART OF POLICV,CERTiFiCATE No.


THE UNDERWRITERS AT LLOYD'S. LONDON.


EFFECTIVE DATE OP THIS ENDORSEMENT:


19.$


rin
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.r..IDORSEMENT


PAGE NO. 2
NAME OF ASSURED EENRY...J, KAISER 90110ANY, ET AL


*TYPE OF RISK_ ....-... .......... EXcEE.S. PUBLIC LIABILITX ....


OF RADIATION AND/OR SIDNEY R. GARFIELD M. D. AND/OR TIER. ;:NKABAT


M. D. AND, OR JULIAN A. WEISS AND/OR JAMES McCLIIr2OCK...TR. IT.D.
PRIMARY Im SURER'S -FIEEMN IS FUND INDEMNITY CO. AS RESPECTS ALITOI'OBILE


BODILY INJURY AND UtIOrRWRITERS AT LLOYD'S AS
RESPECTS LIABILITY OrKER THAN AUTOMOBILE.


10. ASSURED - DAPITE INCORPORATED
.15-TOTar INSURERS - FIREMAN'S FLITD DY:1-4N IT Y CO.AS RESPECT


Aur OM° I LE BODILY INJURY AND UN DIRWR :TEAS gy
LLOYD'S AS RESPECTS LIABILITY OTIZR THAN
AUTOMOBILE.


11. ASSUP.ED - KAISER STEEL CORPORATION
FR IrL-7-7Cri 'USURERS - FIREMAN'S FUND INDEMNITY CO.


12. ASSUREn- EA ISM METAL' PRODUCTS, INC. J'21D/DR KAISER FLar:IM GS
INC. AND/OR KAISER FLEEMINGS SALES CORPORATION


PRIMARY INSURER - LUMBERMAN'S MUTUAL CASUALTY CO.


13. ASSURED - PERMANENTE CEMENT COMPANY AND/OR PERMANMTE STEAMSHIP
CORPORATION


PRIMARY /7 -SURER - FIREMAN'S FUND IND EMN TY


 4* ASST.TRF-D - KAISER GYPSUM COMPANY, INC. .k1TD/CR GYPSUM CARRIERS INC.
--- OF PANAMA, 'R. P. AND/OR LA COI:PA-NIA OCCIDEiT AL DE ma ICO


PRIMARY INSURER- FIREMAN'S FUND INDEMNITY CO.


15. ASSURED - GLACIER SAND & GRAVEL COMPANY
IVIIMAR I INSURER FIREMAN'S FUND INDEMITY CO.


16. ASSURED - CONSOLIDATED BUILDERS, INC 
pRiaiRr INSUR!R - PACIFIC INDEMNITY CO.


17. ASSURED- }MIRY J. KAISER AND/OR ALYCE =ESTI/ KAISER
INSURER- FIREMAN'S FUND INDEILITTY CO.


18. Assured - EDGAR P. KAISER AND/OR SUE MEAD KAISER AND/OR SUE
CARLYN KAISER AND/OR BECKY ANN KAISER AND/OR OREL' CHEN
KAISER AND/OR HENRY MEAD ILAISER AND/OR EDGAR F. KAISER
JR. AND/OR KIM JOIDI KAISER


PRIMARY INSURER - FIRENIAN g S FUND INDEMIIT Y CO.r,
19. Anillin 14F.k1HrJ. KAISER JR. AND/OR BARBARA 5. KAISER


ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED -1113.11'7'14'Y EL'UREft-F32E74AS IS
-7171.1.:IaELTTT CO.


THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF POLICY/CERTIFICATE No.


.51910 OF T116 UNDERWRITERS AT LLOYD'S, LONDON.


EFFECTIVE DATE OF THIS ENDORSEMENT:


Marc.17.


111.1111.6
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ENDORSEMENT No -_.__.2.


NAME OF ASWURED. ...... HENRY -Z. -KAISER -00=2ANY, ET AL


TYPE OF RISK.. EXCESS _PUBLZC LELBLLTY.


1. It is hereby understood and agreed that this Certificate does
not cover Products Liability as respects the operations of
Kaiser Steel Corporation.


2. It is further nnderstood and agreed that this Certificate does not
cover Products Liability as respects the operations of Kaiser Metal
Products, Inc. in connection with the manufacturing of Aircraft
and/or Aircraft Parts.


3. I t is further understood and agreed that as respects operations
on the Island of Jamaica, B. W. I. of Kaiser Aluminum & Chemical
Corporation and/or Kaiser Bauxite Company and/or Henry J. Kaiser
Company that tha Primary Insurers are as follows:


Commercial Casualty Insurance Co. as respects Automobile
Bodily Injury and Commercial Insurance Co. of Newark, N.J.
as respects Liability other than Automobile


It is further understood and acreed that Underwriters Limits of
Liability an shown under form attached hereto applies to all the
Named Assureds in the event of claims made against more than one
Named Assured in respect of one accident or serLes of accidents
arising cut of one event or occurrence.


ALL. OTHER TERIIS AND CONDITIONS REMAIN UNCHANGED.


THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF POLICYCERTIFICATE No.


... TIlE UNDERWRITERS AT LLOYD'S, LONDON.


(CONTRACT.. LANDIS, PELLETIER & PARRISH
Managing General Agents


EFFECTIVE DATE OF THIS ENDORSEMENT;


KINS 47455-1325
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ENDORSEMENT


NAME OP ASSURED______Ira RYA ..._.KAI.SER __CIZT.AyY.


TYPE OF Rm17._________E1CCESS_BODI/Y L11LM0Y_LIABILITv


It is hereby understood and agreed that coverage
hereunder does not apply in respect of claims
arising out or professional services rendered
Or which should have been rendered by the Assured
in connection with the operation of any hospital
owned or operated by the Assured.


ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED,


:THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF POLICY/CERTIFICATE No.


51910 OF THE UNDERWRITERS AT LLOYD'S. LONDON.


411 (CONTRACT .
1


EFFECTIVE DATE OF THIS ENDORSEMENT:


.
.


March 1 19 53


LANDIS, PELLETIER & PARRISH
Managing Central Agenu


B'


Ico-\ 


4)°-5-".
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Premium 667 . 00


ENDORSEMENT
' to Tax


.__.:51....14ping Fee
Federal TaX


NAME OF ASSURED Ja. EA ISM__


al TYPE. OF RISK __EXCESS le CIDLLIL_I"371X


20.01
3.34


26.63


In consideration of flat a prertium of
.T.667.00 (being Pro Rata 4 000. 0 annual) it
is hereby understood and agreed that this Certi-
ficate is extended to cover claims arising out
of Professional Services rendered or which should
hare been rendered. by the Assured in connection
with the operation of any hospital owned or
operated by the Assured.


"ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.


`11IS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF POLICY/CERTIFICATE No.


--5.1.91D011 THE UNDERWRITERS AT LLOYD'S, LONDON.


(CONTRACT )


EFFECTlyE,D OF THIS ENDORSER
_,


_


Ilte,=.1.


.4


LANDIS. PELLETIER El PARRISH
Managing GeneTal Agee;
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ENDORSEMENT No. _ -_._5_


E Or 1(41.T.5;7:3..


OF R 1 S EU: S S 21=Y 7y._


It is hereby understood and agreed that the
follouins is added as an Assured under the
Schedule of this Certificate:


ASSURED * KAISER-PERINI-WALSH,
A JOINT VENTURE


INSURER - FIREEMPS FM)
INDMMITY CO.


ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.


THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF P01.1CYACERT1FICATE No.


51.910.or THE UNDERWRITERS AT LLOYDS, LONDON.


(CONTRACT
I


LAN D M. PELLETIER & Pei RR
Managing General Agcnu


EFFECTIVE DATE OF THIS ENDORSEMENT:


0 53
7/23/531.10,1,94


I


wit
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NAME OF ASSURED


6
ENDORSEMENT No


TYPE OF RISK EXCIUS..20a= LTAqrxrr


It is hereby understood and ozreod that the following
Is added as an Aszurod under the Schedule of this
Certificats:


KAISErt ENGLIEERS DIVISION OF
Assured - la,DRY J. KAISER C01:?A1TY (CANADA) LTD.


Fri:gory Insurer --- T11 Ei".PLOYERS LIABILITY
ASSURAITCE co1.2.urz, LTD.


ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.


THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF POLICY/CERTIFICATE Na


51910. OF THE UNDERWRITERS AT LLOYD'S, LONDON.


(CONTRACT


EFFECTIVE DATE OF THIS ENDORSEMENT:


..... 19.53


L 101 .10111.41. 12/14/53


*


9


LA.NDIS, PELLETIER at PARRISH
Mauling GIRCIP1 AVIV(


By ce`


.4
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ENDORSEMENT No


NAME OF ASSURED 1.7.::13L_JC.A.I.S.Ell_C O.


TYPE OP RISK


It is herob7 understood and agreed that the
follouing is added as an Additional Assured
hereunder:


PET111A/TEZITE SMIVICZ IIIC.


 ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.


THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF POLICY/CERTIFICATE No.


51910
OF THE UNDERWRITERS AT LLOYD'S, LONDON.


(CONTRACT
t


EFFECTIVE DATE OP THIS ENDORSEMENT:


October 1st 19_53


IMPI.M.14111141


.


LANDIS, PELLETIER Fi PARRISH
Managing General Awn:
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ENDORSEMENT No._J1


NAME OF ASSURED- IMUSY_71._YAISpi COi'AUX, ETLAL


TYPE CF RISK MX2L515.-1.10=X-LIJIMY-LIABLLLTY


It is understood and screed that as respects coverage 'provided
under Endorceont V°. of this Certificate that the LItIlts
of Liability hereunder are,amended to road as follows:


$200,000.00 excess of U00,000.00 ultimate net loss in reepe!ct
of each person and


01,000,000.00 excess or 01,000,000.00 ultimate net loss in the
aggregate Burin; tho policy period


ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.


THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OP POLICY/CERTIFICATE No.


51910 _OP THE UNDERWRITERS AT LLOYD'S, LONDON.


41, (CONTRACT -)
. .


EFFECTIVE DATE OP THIS ENDORSEMENT:


July let
19


53


yolit1119.11 3/16/54


"..


LANDIS, PELLETIER. f..0 PARRISH
Managing General Amu -
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s 1.°In'n1


EXCESS PUBLIC LIABILITY
(Including Products Liability) ,


(Direct Inmerance)


(T.P.7.)


THIS INSURANCF...ubject to the turn, condition, and limitations hereinafter mentioned. i, to indemnify the Aumcd
in reaped of accielente et tuning during the peered commencing !larch 1, 1953


March 1, 1954.
for any end all moor Which the Anured ALI' by law become liable to pay and ahall pay or by heal judgment hr adjudged to pay


le any person or mentos (excepting employee. of the Aesuned injured during the coon. of their employment) or damage.. foe bodily
injuring, includin: deed, et any time resulting therefrom. mused by ccidont arising out of the hazard. centred by and as defined in
the underlying Pelicyfies specified in the Schedule herein and firmed by the Insurers shown on the


Sc-he chile att ached hereinafter Galled the"Primary Inturen",


PRC7I1JED ALWAYS THAT it a npresrly agreed that li.b0iry shall onkel, to the Underwriten only ail. the
Primary Insurers have paid or have been held liable to pay the full amount of their respective ultimate net len liability as follower-


$ 200,000.00 ultimate not len in toped or each person and, subject to that lame limit each penen,


$100000000 ultimste net la.. in teepee' of tech accident but. a. !regard. Product. Lability,


$10 000  000  00 ultimate net loos in the aggregate in anyone period of ineurence


(hose natter nefm red to a. the "Prime. Limit or Lima.);
and the Underwrite. dull then be liable to pry only such edeinional amounts em will provide the Aseered with  total coverege
ender the poitey/im of the Primary Inamen and the. Insurance combined of


$ 400. 000e 00 ultimate net loo in reipect of each penen end, Bullied to that morn, limit each pence.


82,000,000  00 ultimate net lose in impeet of each accident but. m legal& Products Lie/ably, net
'acceding


S 2,000,000.00 altlmat, eel le4 in the aggregate in any one period of ineurance.


DEFINITIONS


I. AccnPrNr...-The wood 'accident" shell by understood to mean an occident or eerie. of incidents seising out of
OPI event Of occurtenc


2. 11LTMATE NET L053.-TI. word, "ultimate net loos" ,Sail be undramtchte mean the Bull, paid in aettlement
of louts for ulna tie Aniseed it liable alter melting deduction. for all recoveries. selaecn and ether inimences (other then
feC011triel undo, the policy/ie. of lir Printery Insurers). whether r bale or not, and dull exclude all expenses end
"Code,"


3. Coors.-The word "Guts" shal be understood to mew intense an judgment., investigation. adjustment and
legal amen. (excluding, however, all expeme. for ealaried employeet and retained conned of ar.d ell office expenses of the
Amami).


4. Pgetop or funtyptarecg.-11, weed. 'Period of insurance" 0.11 he undentood to mean a period of one calendee
yeer commencing each your en die day and hour first named oboe,.


CONDITIONS


I. PAYMENT Pr COST3."CON11-. incurred lay the /teemed pereenelly, with the written corium of the Underwriters,
and for which the Assured Le not coserni by the odd Printery Insure.. .hall be apportioned as follows:-


(0)


(1)


In the trent of cleim or claim arising which appear nay to exceed the Primary Limit or Limita no "Cost,"
dull he incurred by die Assured coneent of the Underwriter..


Should loch claim or claim. become edjustelale previeue IP going into mud for not more then the Primary
Limit or Limits. then no "Code" ehalk be payable by the Underwriter.


amid. however, the sum fur which the raid claim or claim loot' hr so adjudable mooed the Primary Unit
or Lirntr., then the Unclawriten, if they consent to the proceedings continuing. shall centribute to the C0511'
intuited by the Artured in the ratio that their propenren of the ultimate net iota al finally adjulud beer to
the whole amount of well ultimate net


(d) In the event that The Autred dells nor to appeal a judgment in emn of the Primary Limit or Limits'ihe
Undeewricers may elect to conduct such appeal at their own coot and expense .d dull be liable for the tenble
court ono. and tnterett saideutal thereto, but in no creel .1.11 the total liabdity of the Undirwritere exceed
Ihrie limit or lira. of liebility es dated Jens, plan the ,apeman of each appeal.


2. APPLtCallor. or 51.EvaEL-All calmer, mem-Fire or payment. recoemed p, teerietrel rublequent ro a Inn
ocitiement under this Insurance 0.11 be applied tit it r ov Of received prise to melt Brill em, -err and ail nocenery adiutt
meta &ill then be made between the Awned and the Underwriter., provided alwaye rice nothme in this Meuse alien be


construed to mean the 103K1 under this /mumce are net recoverable until the Anurede ultimate not 40 hof been finally
amerisined.


3. ATTACIIMENT or Lannurr.-Liabilky under this Insurance net attach indesa and until the Printery
'Morns shall have sclmitied liebrlity for the Primary Limit or Lino.. or unlue end until the rUsurrd ha. by Foal jorigmot
beta adjudged to pay a aunt which cucaeds ruck Primary Llnut Or


tzazI5513.
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4. MAINITElleMLE Or PAIMAey 1,SURANCE.-T114 Intce is subject to the lame warranties. em..ci condition.
(new myth). thr premium. the obit/stints !a...en-tome and &ursofend. the amount and limit. el liabany and the renewal
acteement. if any. And eaept m otherwsse provided herein) as aiv. containrd in or a. may be added In she PolicYg re, of the
Primary Injurer. rho,. the happening of En acesdersi for which claim u rude hereunder end thould any Alteration be made


an the Reinhart for the pulley/ 10 of the Primary Intern" eluting the currency of the lumen., then the premium hemae
dull be adiu.ted aceordiniiy.


It it  condition el skit Insurance ant the policy/ie of the Femur, lemurs asall be maintained in full effert dorint
the eurerney of ant Insurance eseept for .,y redaction of the aggregate limit contained therein solely by payment of claim. to
Ismael of accident. occur., daring ate pencd of insurance.


5. PREMIUM COudeUTATION (delete clause not applicable),


(a) The premium farad. Insurance represents FIVE (5%) per eettL


at the gun premium of the policy/in of the Primary Inoue's. aubject tea minimum premium of


$ 10,000.00
The perniym in, chin Intnrancc o computed by applying to the gen. premium of the policy/in of the Primary


Innal,.  percentage calculated at per cent


of the Manual Increase petunial. i use by the Duran Companies for ascertaining the dig... in.premum


between


(i) a policy with limits equal la the !lain of the policy/ie. of are Primary Theurer. Lad


(Li)  policy with limit. equal lo the limb. of dna' Immoee and of Use policy/in of the Primary
hutment combined. .;


subject to  minimum premium of S


6. CANCELLATION.-Thit Insurance may be caw tiled n uny lime at the wecten request of the Anueed ar may be
cancelled by or en Itchnil of the Underwnten provided lee day. notice in wnsing be riven. If this Insurance chill be can
celled by tin P...urrd, the Underwriter. .hell retain the earned premium hereon far ih. period thai slue insurance has bun
in inme ac the thud -rule Prormroon, a. .el out 'below. or the intruraurn premium whichever in the greaser. If this Insurance
AO be cancelled by the Underwhicrs, they chill edam the rerun prerruurn hereon for the period that this In .... nee hat
been in force or pro rain oi the minimum premium whichever S. the greaser. Nonce of cancel...in by the Undcriwriterm.hall
be effective even though the Underwriters make no payment or tender al return premium


7. Ncerthmanou De CLAIM3.-Thu Aetured upon knowledge of any accident or occurrence likely so give nu to
a claim heteundee shall give immedtate wntien advice thereof to Landis, Pelletier & Parrisn


558!Saoramento Street, San Francisco, California.
8. FRAM:LENT CLuiMa.-l1 the Amsted shall mob anr claim konscrto :hr lame to Le :et.e ce iinctekeit err


reentela amount et tudtetleite, shim !m oan. become void and all claim hereunder olull be f orf


SCHEDULE


73e underly rig policy/iu berrinbcf ore mentioned.-


AS SEWN ON THE SCHEDULE ATTACHED


Attaching to and forming pail of
Policy }r


Cul&


KINS-89535
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4. MAINITElleMLE Or PAIMAey 1,SURANCE.-T114 Intce is subject to the lame warranties. em..ci condition.
(new myth). thr premium. the obit/stints !a...en-tome and &ursofend. the amount and limit. el liabany and the renewal
acteement. if any. And eaept m otherwsse provided herein) as aiv. containrd in or a. may be added In she PolicYg re, of the
Primary Injurer. rho,. the happening of En acesdersi for which claim u rude hereunder end thould any Alteration be made


an the Reinhart for the pulley/ 10 of the Primary Intern" eluting the currency of the lumen., then the premium hemae
dull be adiu.ted aceordiniiy.


It it  condition el skit Insurance ant the policy/ie of the Femur, lemurs asall be maintained in full effert dorint
the eurerney of ant Insurance eseept for .,y redaction of the aggregate limit contained therein solely by payment of claim. to
Ismael of accident. occur., daring ate pencd of insurance.


5. PREMIUM COudeUTATION (delete clause not applicable),


(a) The premium farad. Insurance represents FIVE (5%) per eettL


at the gun premium of the policy/in of the Primary Inoue's. aubject tea minimum premium of


$ 10,000.00
The perniym in, chin Intnrancc o computed by applying to the gen. premium of the policy/in of the Primary


Innal,.  percentage calculated at per cent


of the Manual Increase petunial. i use by the Duran Companies for ascertaining the dig... in.premum


between


(i) a policy with limits equal la the !lain of the policy/ie. of are Primary Theurer. Lad


(Li)  policy with limit. equal lo the limb. of dna' Immoee and of Use policy/in of the Primary
hutment combined. .;


subject to  minimum premium of S


6. CANCELLATION.-Thit Insurance may be caw tiled n uny lime at the wecten request of the Anueed ar may be
cancelled by or en Itchnil of the Underwnten provided lee day. notice in wnsing be riven. If this Insurance chill be can
celled by tin P...urrd, the Underwriter. .hell retain the earned premium hereon far ih. period thai slue insurance has bun
in inme ac the thud -rule Prormroon, a. .el out 'below. or the intruraurn premium whichever in the greaser. If this Insurance
AO be cancelled by the Underwhicrs, they chill edam the rerun prerruurn hereon for the period that this In .... nee hat
been in force or pro rain oi the minimum premium whichever S. the greaser. Nonce of cancel...in by the Undcriwriterm.hall
be effective even though the Underwriters make no payment or tender al return premium


7. Ncerthmanou De CLAIM3.-Thu Aetured upon knowledge of any accident or occurrence likely so give nu to
a claim heteundee shall give immedtate wntien advice thereof to Landis, Pelletier & Parrisn


558!Saoramento Street, San Francisco, California.
8. FRAM:LENT CLuiMa.-l1 the Amsted shall mob anr claim konscrto :hr lame to Le :et.e ce iinctekeit err


reentela amount et tudtetleite, shim !m oan. become void and all claim hereunder olull be f orf


SCHEDULE


73e underly rig policy/iu berrinbcf ore mentioned.-


AS SEWN ON THE SCHEDULE ATTACHED


Attaching to and forming pail of
Policy }r


Cul&
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SHORT RATE CANCELLATION TABLE


A. far


Day.
Insusance
in Fem..


I neewiiiten for one year: -


Par Cane
el On Veer


P1211111.11


Nye Per Celt,
!soutane. of One rer
in Fovea Prentmor


1 S 114-156 53


2 6 157-160 54


3 4 7 131-164 55


3..-. 6 6 165-167 54


7- 13 9 51


9- 10 10 172-175 ... -- ..... .....- ..... -... ..... ....... 58


11.-. 12 11 59


12 173-161 (6 1946,ha) ..... -..--- ..... --- 66


15--. 16 13 061-187 _...___......_.._.._..____........»...61
17- 18 14 11115191 .........-.....-....___ .-.._--.. 67


15 192.-196 ........ 63


21- 22 .... 16 197-.200 .. ..,_ ..... . 64


23- 25 17 65


26- 23 18 66
!O.-. 32 Cl month) 19 110.-214 (J months) -. 67
33 36 .. 20 66
37- 46 21 219-223 ..... 69
41 43 22 224.-226 . 70


44.- 47 -- ...... -..-..... ..... .....---.. 23 229-237 -..............--..-.---....--... 71


24 233-.237 72


25 70


35- 51 ......... -...- 26 142-.246 (8 months) ...--------......- 74


59- 62 (2 menthe) ..... ___..... ...... ........., 21 247-250 15


63 65 28 2S1-155 76


66.--. 69 " . " " 29 77


30 261-264 .78


74 76 31 263.-269 .. _. , 19
37 270-273 (9 menthe) -------------, 10


81- 83 ... .. 33 274-276 . ... ...... .- 61


84-- 87 34 62
ea- 91 (3 menthe )--.....,.............-- 33 263-267 . - 63


92- 94 36 286-291 64
95.-. 95 ' 37 292296 ...... 33
99-102 .-. 36 86


103-105 ... -.........-......-. 39 302.-305 (10 menthe) ..............-....--._ 67


106-.109 ...... 40 68


110-413 41 89. ......,
315.-319 90


107-120 -- ...... .......-..----- 43 3219-523 91-,--....... _. - ...... ---t.-
324-.426121-124 (4 mortals) __----.......-...... 44 92


125-.127 45 93


125-131
..


46 333.-437 (II menthe) 94..- _ ..... .....----...-......-. ...-------.
93


136-138 41 96
97


392-353
147...149 31


.93
99


150153 (S menthe) 32 967-465 (11 nenterhs) 100...---.--
B. Far Ineuranse written fey mete !ham set yew-.


I. If ia.ur. nee h been in lama ler 12 neeitik Iwo. apply 16 emodard Aire rate table Tar
to the lull 1 premium determined et ler a in. written for  term el one peen


1 ineurancre


2. Illnwarane has howl in forte ter more than II menthes


(a) Determine lull I premium ad lee en i nc ha  term 1 ens peer.


(l) Deduct 111011 premium from the lull i ..... MCI premium. and 611 she remainder calculate elm pa
rola earned premium en the Imaie .01 the tati el the length 11;m.. harend .no rear th.
ha. been in force le the length .1 lim. Lorena eifir year lea Wirth t1. i ..... ace we. eirinally
written.
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F.NDoRsEMENT No
PAGE NO. 1 (


NAME OF ASSURED ...... ........ .............. ...... _ ......


*TYPE OF Mb: L'XCESS. rITHLIC LiAlaurri .


SCHEDULE OF AssUREDS AND PRIMARY
INsup.ms


1. ASSURED - 115.-NRY J. KAISER COMPANY (SAND AND GRAVEL DrAsioN)
PP. Emily INST.nyzR - FIREMAN'S FUND INDMVITY cOmTANY


2. ASSURED - HENRY J. KAISER CO?.:PANY (GENERAL OFFICE) AND/OR 1M:RX
.7  KAISER FAMILY FOUNDATION


PRIMARY INSURER- FIRE:4AN IS FUND INDSDIITY COMPANY


3. ASSURED - KAISER ENGINEERS DIVISION OF HENRY J. KAISER COMPANY
AND/OR FOOTHILL ELECTRIC CORPORATION AND/OR HENRY J.
KAISER CONSTRUCTION CO. AND/OR KAISER ENGINEERS DIVISYON
OF KAISER LIF.PAL PRODUCTS, INC.


PRIMARY INSURER- FIREMAN'S FUND INDE7,21ITy CO.


b,. ASSURED - HENRY J. KAISER MOTORS, DIVISION OF HENRY J. KAISER.
COMPANY


PRIMARY INSURER - FLREMANIS FUND INDEAVITY CO.


5. ASSURED - KAISER SERVICES
PriliTZ-TY INSURER - FIREMAIIIS FUND INDEMNITY CO.


6. ASSURED - KAISER ALUMINUM & CHErICAL CORPORATION AND/OR KAISER
B!LUXT.: E. COMPANY


PR/MARY INSURER - FIREMAN'S FUND INDEMNITY CO.


7. ASSURED - KAISER ALUMINUM & Clire.ICAL SALES, INC,
PRIL,ATIY INSURER - FIREMAN'S FUND INDEMNITY CO.


8. ASSURED - KAISER MAGNESIUM COMPANY
Mr= -INSURER - FIREMAN'S FUND INDEMNITY CO.


9. ASSURED - THE KAISER FOUNDATION AND%OR KAISER FOUNDATION SCHOOL
OP NURSING AND/OR KAISER FOUNDATION HOSPITALS AND/OR
KAISER FOUNDATION lEALTH PLAN AND/OR KAISER FOUNDATION
NORTHERN HOSPITALS AND/OR KAISER FOUNDATION NORTHERN
HEALTH PLAN AIIIVOR THE PERNANENTE CLINIC AND/OR THE
UTAH PERMANMITE HOSPITAL AND/OR SOUTHERN CALIFORNIA
PERNANEITTE MEDICAL GROUP (A PARTNERSHIP AS IS N0'.7
HEREAFTER CONSTITUTED) ANDfor THE ratiroarrE MEDICAL
GROUP (A PARTNERSHIP AS IS N01 OR HE.RE.4F1 E4 CONSTEWED)
AND/OR KARAT -KAISER INSTITUTE AND/OR AMERICAN INSTITUTE


ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.
(CONTINUED)


THIS ENDORSEMENT Is ATTACHED TO AND MADE A PART OF POLICV,CERTiFiCATE No.


THE UNDERWRITERS AT LLOYD'S. LONDON.


EFFECTIVE DATE OP THIS ENDORSEMENT:


19.$


rin
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.r..IDORSEMENT


PAGE NO. 2
NAME OF ASSURED EENRY...J, KAISER 90110ANY, ET AL


*TYPE OF RISK_ ....-... .......... EXcEE.S. PUBLIC LIABILITX ....


OF RADIATION AND/OR SIDNEY R. GARFIELD M. D. AND/OR TIER. ;:NKABAT


M. D. AND, OR JULIAN A. WEISS AND/OR JAMES McCLIIr2OCK...TR. IT.D.
PRIMARY Im SURER'S -FIEEMN IS FUND INDEMNITY CO. AS RESPECTS ALITOI'OBILE


BODILY INJURY AND UtIOrRWRITERS AT LLOYD'S AS
RESPECTS LIABILITY OrKER THAN AUTOMOBILE.


10. ASSURED - DAPITE INCORPORATED
.15-TOTar INSURERS - FIREMAN'S FLITD DY:1-4N IT Y CO.AS RESPECT


Aur OM° I LE BODILY INJURY AND UN DIRWR :TEAS gy
LLOYD'S AS RESPECTS LIABILITY OTIZR THAN
AUTOMOBILE.


11. ASSUP.ED - KAISER STEEL CORPORATION
FR IrL-7-7Cri 'USURERS - FIREMAN'S FUND INDEMNITY CO.


12. ASSUREn- EA ISM METAL' PRODUCTS, INC. J'21D/DR KAISER FLar:IM GS
INC. AND/OR KAISER FLEEMINGS SALES CORPORATION


PRIMARY INSURER - LUMBERMAN'S MUTUAL CASUALTY CO.


13. ASSURED - PERMANENTE CEMENT COMPANY AND/OR PERMANMTE STEAMSHIP
CORPORATION


PRIMARY /7 -SURER - FIREMAN'S FUND IND EMN TY


 4* ASST.TRF-D - KAISER GYPSUM COMPANY, INC. .k1TD/CR GYPSUM CARRIERS INC.
--- OF PANAMA, 'R. P. AND/OR LA COI:PA-NIA OCCIDEiT AL DE ma ICO


PRIMARY INSURER- FIREMAN'S FUND INDEMNITY CO.


15. ASSURED - GLACIER SAND & GRAVEL COMPANY
IVIIMAR I INSURER FIREMAN'S FUND INDEMITY CO.


16. ASSURED - CONSOLIDATED BUILDERS, INC 
pRiaiRr INSUR!R - PACIFIC INDEMNITY CO.


17. ASSURED- }MIRY J. KAISER AND/OR ALYCE =ESTI/ KAISER
INSURER- FIREMAN'S FUND INDEILITTY CO.


18. Assured - EDGAR P. KAISER AND/OR SUE MEAD KAISER AND/OR SUE
CARLYN KAISER AND/OR BECKY ANN KAISER AND/OR OREL' CHEN
KAISER AND/OR HENRY MEAD ILAISER AND/OR EDGAR F. KAISER
JR. AND/OR KIM JOIDI KAISER


PRIMARY INSURER - FIRENIAN g S FUND INDEMIIT Y CO.r,
19. Anillin 14F.k1HrJ. KAISER JR. AND/OR BARBARA 5. KAISER


ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED -1113.11'7'14'Y EL'UREft-F32E74AS IS
-7171.1.:IaELTTT CO.


THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF POLICY/CERTIFICATE No.


.51910 OF T116 UNDERWRITERS AT LLOYD'S, LONDON.


EFFECTIVE DATE OF THIS ENDORSEMENT:


Marc.17.


111.1111.6
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ENDORSEMENT No -_.__.2.


NAME OF ASWURED. ...... HENRY -Z. -KAISER -00=2ANY, ET AL


TYPE OF RISK.. EXCESS _PUBLZC LELBLLTY.


1. It is hereby understood and agreed that this Certificate does
not cover Products Liability as respects the operations of
Kaiser Steel Corporation.


2. It is further nnderstood and agreed that this Certificate does not
cover Products Liability as respects the operations of Kaiser Metal
Products, Inc. in connection with the manufacturing of Aircraft
and/or Aircraft Parts.


3. I t is further understood and agreed that as respects operations
on the Island of Jamaica, B. W. I. of Kaiser Aluminum & Chemical
Corporation and/or Kaiser Bauxite Company and/or Henry J. Kaiser
Company that tha Primary Insurers are as follows:


Commercial Casualty Insurance Co. as respects Automobile
Bodily Injury and Commercial Insurance Co. of Newark, N.J.
as respects Liability other than Automobile


It is further understood and acreed that Underwriters Limits of
Liability an shown under form attached hereto applies to all the
Named Assureds in the event of claims made against more than one
Named Assured in respect of one accident or serLes of accidents
arising cut of one event or occurrence.


ALL. OTHER TERIIS AND CONDITIONS REMAIN UNCHANGED.


THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF POLICYCERTIFICATE No.


... TIlE UNDERWRITERS AT LLOYD'S, LONDON.


(CONTRACT.. LANDIS, PELLETIER & PARRISH
Managing General Agents


EFFECTIVE DATE OF THIS ENDORSEMENT;


KINS 47455-1325
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ENDORSEMENT


NAME OP ASSURED______Ira RYA ..._.KAI.SER __CIZT.AyY.


TYPE OF Rm17._________E1CCESS_BODI/Y L11LM0Y_LIABILITv


It is hereby understood and agreed that coverage
hereunder does not apply in respect of claims
arising out or professional services rendered
Or which should have been rendered by the Assured
in connection with the operation of any hospital
owned or operated by the Assured.


ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED,


:THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF POLICY/CERTIFICATE No.


51910 OF THE UNDERWRITERS AT LLOYD'S. LONDON.


411 (CONTRACT .
1


EFFECTIVE DATE OF THIS ENDORSEMENT:


.
.


March 1 19 53


LANDIS, PELLETIER & PARRISH
Managing Central Agenu


B'


Ico-\ 


4)°-5-".
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Premium 667 . 00


ENDORSEMENT
' to Tax


.__.:51....14ping Fee
Federal TaX


NAME OF ASSURED Ja. EA ISM__


al TYPE. OF RISK __EXCESS le CIDLLIL_I"371X


20.01
3.34


26.63


In consideration of flat a prertium of
.T.667.00 (being Pro Rata 4 000. 0 annual) it
is hereby understood and agreed that this Certi-
ficate is extended to cover claims arising out
of Professional Services rendered or which should
hare been rendered. by the Assured in connection
with the operation of any hospital owned or
operated by the Assured.


"ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.


`11IS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF POLICY/CERTIFICATE No.


--5.1.91D011 THE UNDERWRITERS AT LLOYD'S, LONDON.


(CONTRACT )


EFFECTlyE,D OF THIS ENDORSER
_,


_


Ilte,=.1.


.4


LANDIS. PELLETIER El PARRISH
Managing GeneTal Agee;
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ENDORSEMENT No. _ -_._5_


E Or 1(41.T.5;7:3..


OF R 1 S EU: S S 21=Y 7y._


It is hereby understood and agreed that the
follouins is added as an Assured under the
Schedule of this Certificate:


ASSURED * KAISER-PERINI-WALSH,
A JOINT VENTURE


INSURER - FIREEMPS FM)
INDMMITY CO.


ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.


THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF P01.1CYACERT1FICATE No.


51.910.or THE UNDERWRITERS AT LLOYDS, LONDON.


(CONTRACT
I


LAN D M. PELLETIER & Pei RR
Managing General Agcnu


EFFECTIVE DATE OF THIS ENDORSEMENT:


0 53
7/23/531.10,1,94


I


wit
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NAME OF ASSURED


6
ENDORSEMENT No


TYPE OF RISK EXCIUS..20a= LTAqrxrr


It is hereby understood and ozreod that the following
Is added as an Aszurod under the Schedule of this
Certificats:


KAISErt ENGLIEERS DIVISION OF
Assured - la,DRY J. KAISER C01:?A1TY (CANADA) LTD.


Fri:gory Insurer --- T11 Ei".PLOYERS LIABILITY
ASSURAITCE co1.2.urz, LTD.


ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.


THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF POLICY/CERTIFICATE Na


51910. OF THE UNDERWRITERS AT LLOYD'S, LONDON.


(CONTRACT


EFFECTIVE DATE OF THIS ENDORSEMENT:


..... 19.53


L 101 .10111.41. 12/14/53


*


9


LA.NDIS, PELLETIER at PARRISH
Mauling GIRCIP1 AVIV(


By ce`


.4
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ENDORSEMENT No


NAME OF ASSURED 1.7.::13L_JC.A.I.S.Ell_C O.


TYPE OP RISK


It is herob7 understood and agreed that the
follouing is added as an Additional Assured
hereunder:


PET111A/TEZITE SMIVICZ IIIC.


 ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.


THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OF POLICY/CERTIFICATE No.


51910
OF THE UNDERWRITERS AT LLOYD'S, LONDON.


(CONTRACT
t


EFFECTIVE DATE OP THIS ENDORSEMENT:


October 1st 19_53


IMPI.M.14111141


.


LANDIS, PELLETIER Fi PARRISH
Managing General Awn:
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ENDORSEMENT No._J1


NAME OF ASSURED- IMUSY_71._YAISpi COi'AUX, ETLAL


TYPE CF RISK MX2L515.-1.10=X-LIJIMY-LIABLLLTY


It is understood and screed that as respects coverage 'provided
under Endorceont V°. of this Certificate that the LItIlts
of Liability hereunder are,amended to road as follows:


$200,000.00 excess of U00,000.00 ultimate net loss in reepe!ct
of each person and


01,000,000.00 excess or 01,000,000.00 ultimate net loss in the
aggregate Burin; tho policy period


ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED.


THIS ENDORSEMENT IS ATTACHED TO AND MADE A PART OP POLICY/CERTIFICATE No.


51910 _OP THE UNDERWRITERS AT LLOYD'S, LONDON.


41, (CONTRACT -)
. .


EFFECTIVE DATE OP THIS ENDORSEMENT:


July let
19


53


yolit1119.11 3/16/54


"..


LANDIS, PELLETIER. f..0 PARRISH
Managing General Amu -
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C"; NOTICE OF OCCURRENCE -


Whenever the Assured has information from which they may reasonably conclude
that an occurrence covered hereunder involves injuries or damages which, in
the event that the Assured should be held liable, is likely to involve this
Policy, notice shall be sent as stated in Item 8 of the Declarations as
soon as practicable, provided, however, that failure to give notice f any
occurrence which at the time of its. happening did not appear to involve
this Policy, but which, at a later date would appear to give rise to claims
hereunder, shall not prejudice such claims.


7. SERVICE OF SUIT CLAUSE -


It is agreed that in the event of the failure of Underwriters -hereon to pay
any amount claimed to be due hereunder, Underwriters hereon, at the request
of the Assured, will submit to -the jurisdiction of any'Cpurt of competent
jurisdiction within the.Onited States and will comply with all requirements
necessary to give such Court jurisdiction and all matters arising hereunder
shell be determined in accordance with the law and practice of such Court.


It is further agreed that service of process in such suit may be made as
stated in.I.tem 9 of. the -Declarations, and thEf-1177E6Y suit instituted
against any one'of them upon this Policy, Underwriters will abide by the-


final decision of such Court or of any Appellate Court in the event of an
appeal. the person or firm namedln.ItUm.9-af-the-0eclerationi-at-e-KatliftiM----


-di-ratted-Et.- accept service of process on behalf of Underwriteri in any
such suit and/or upon the request of the Assured to.give.a written undertaking
to the Assured that they will enter a general appearance upon Underwriters'
behalf in the event such a suit -shall be instituted.


Further, pursuant to any statute of any state, territory or district of the
United States which makes provision therefor, Underwriters hereon hereby
designate the Superintendent, Commissioner or Director f Insurance or
other officers specified for that purpose in the statute, or his successor
or successors in office, as their true and lawful attorney upon whom nay be
served any lawful process in any action, suit or proceeding instituted by
or on behalf of the Assured or any beneficiary hereunder arising out of
this policy of insurance; and hereby designate the above -named as the
person to whom the said -officer is authorised to mail such process or a
true copy thereof.


X002 Page 3 of 4


Confidential Subject to
Protective Order
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Admini.frori., Offices 64 Betroryrn.rch


Rem 1 N .r1,1 to.hng ArirIracc


KAISER CEMENT CORPORATION, ETAL


(As per Endorsement #1)
JUU Lakeside Drive


FIRST STATE INSURANCE COMPANY thereinafter the Company')Aarees with the INSURED, named in the Declarations made a pert hereof in inn.
sideration of the payment of the premium and in reliance upon the statements in the Declarations and subject to the limits of liability, exclusions, conditions
and other term ce this jezercy.


INSURING AGREEMENTS


I. COVERAGE
To indemnify the INSURED for ULTifyiATE NET LOSS, as defined herein-


after: in excess of RETAINED LIMIT, as herein stated, all sums which the
INSURED shall be obligated to pay by reason of the lability imposed upon
the INSURED by law or liability =eins' by the INSURED under contract
Of agreement for damages and expenses, because of:


A. PERSONAL INJURY, as hereinafter defined;
B. cr6,--mnir" DniviAGE. as hereinatier defined,
C. ADVERTISING INJURY OR DAMAGE. as hereinafter defined:


to which this policy applies, caused by an OCCURRENCE, as hereinafter
defined, happening anywhere in the world.


II. UNDERLYING LIMIT-RETAINED LIMIT
The Company shall be liable only for the ULTIMATE NETLons in excess


or the greater at the INSURtl./S:
A. UNDERLYING zelleent egoal the limits of !lability Indic led


the underlying insurance listed in the Schedule A of under-
lying insurance, plus the applicable limits of any other underlying
insurance collectible by the INSURED_ or


B. RETAINED LIMIT-The amount specified in Item 31B of the Declare -
Eons as the result of any one occurrence not covered by said under-
lying insurance. and which shall be borne by the INSURFR.


Ill. LIMITS OF LIABILITY
Regardless of the number of persons and organizations who are INSUREDS


under this police, and regardless!, of the. number of claims made and suits
brought against any or all INSUREDS, the total limit of the Company's liability
tOr ULTIMATE NET LOSS resulting from any One OCCURRENCE shall not
exceed the amount specified in Item 311i of the declarations.


The Company's liability shall be further limited to the amount stated as the
annual aggregate limit in earn 3 11 Of the declarations on account 01 all
OCCURRENCES durinn peril policy year arising old nt.


A. either the PRODUCTS HAZARD or COMPLETED OPERATIONS
HAZARD or both combined; or


B occupational disease by aiterrifiloyees of the INSURD_
In the event that the aggregate limits of liability of the underlying policies,


fisted in the schedule of underlying insurance, are exhausted solely as the
result of OCC1JRRENCES taking place after the inceptiens date of this poloy,
this policy shall, subject to the Company's limit of liability and to other terms
of this policy, with respect to OCCURRENCES which take piece during the
period of this leelicy, continue in Tome as underlying insurance for the
remainder of the policy year of the underlying policy or until the aggregate
ISmit of Li-hiley as stated in Item Slits exeaueted, but not lee I.:reader coverage
than was provided by the exhausted underlying insurance.


In the event that the aggregate limits of liability of the underlying insurance
are exhausted Of reduced as the result of OCCURRENCES taking place prior
to the inception date of this policy, the Company shall only be liable to the
same extent as if the aggregate limits had not been so exhausted or
re.A.eed.


For the purpose of determining the limit of the Company's liability:
.all PERSONAL INJURY and PROPERTY DAMAGE arising out of coo -


r. -142.2 15-80


tinuous or repeated exposure to substantially the same general con-
ditions, and


(b) all ADVERTISING INJURY OR DAMAGE involvina the same injurious
material or act, regardless of the number or kind of media used, or
frequency of repetition them of, whether claim is mareby one or more
persons


shall be considered as arising out of one OCCURRENCE.


IV. DEFENSE-SETTLEMENT
A. With respect to any OCCURRENCE not covered, as warranted, by the


underlying policies listed in Schedule A hereof, whether collectible or not,
Of not covered by any other underlying insurance colleetihre by the
INSURED, but covered by the terms and conditions of this policy, except
for the RETAINED LiMiT stated in limit :3 B the Declarations, the
Company shall:


1. defend any suit against the insured alleging PERSONAL INJURY,
recieeteci Y DAMALit or AUYtH I )SING INJURY Or DAMAGE and
seekino damaoes therefore even if siuth suit is groundlesq miss or
fraudulent, but the COMPANY may make such investigation, negotiation
or settlement of any claim or euit as it deems expedient The INSURED
shall promptly reimburse the COMPANY for any amount paid in the
satisfaction of cases defended hereunder within the retained limit
alter ritskjpg proper dorf...4inn cnktnegn nnIlLen.12,11


g abut excludinll loss expense and legal expense.
2. with respect to any suit defended under the terms of this coverage, in


addition to Mc applicable Erni; of liehiliti under this peiicy the
COMPANY will:
(a) pay all premiums Oft bonds to release attachments for an amount


not in excess of the applicable limit of irabiiity of this policy, All
premiums on appeal bonds required in any such defended suit.
but without any obligation to apply for or furnish such bonds;


incerred be the COMPANY, all costs taxed
against the INSURED in any such suit and all interest accruing
after the entry of judgment until the COMPANY has paid or tender-
ed or deposited in court clop reed of suri, k,rtnmegt ac does ieese
exceed the limit of the COMPANY'S liability therecn;


(c) pay reasonable expenses incurred by the INSURED at the COM-
PANY'S_ req. iest .ssisting rnMPANY in the inveeanetion n.
defense of any claim or suit includingachial loss of earnings not
to exceed $25 per day, but the COMPANY shall not be required
ItNosruenimEturse the INSURED for salaries of employees of the


In jurisdictions where the COMPANY may be prevented by law or other-
wiee fren carrying, net chic egreerrient, the CcJMPANY sheth-et, any ex -nse
incurred with its written consent in accordance with this agreement.


B. When underlying insurance. whether or not listed in Schedule A, does
apply to an OCCURRENCE, the COMPANY shall have no duty to pay
defense, investigations settlement or legs4 expenSOS coverfed by such
underlying insurance; however, the COMPANY shall have the right and
opportunity to associate with the INSURED and any underlying insurer in he
defense and control of any claim or suit reasonably likely to involve the
COMPANY under this policy.
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Nri 941933
nFr, A.RA.TInNS - UMBRELLA LIABILITY POu.. f


Renewal of No.
NEini


7 -77T -U1 cw-1-7 cam A P -E-7 -r-71
_L--271 I _L"'1


T SURANCE COMPANY
ON, DELAWARE


RD,Ri.! V* (Mkt: .t.-LrymErch Stro*i, Whiwthulatta 02110


Item 1. Named Insured and Mailing Address


KAISER CEMENT CORPORATION, UAL
(As per Endorsement #1)
300 Lakeside Drive
Oakland, California 94612


r


Alexander Alexander
rfuiCaliforniaiInc.
Spite AnrAlaXnrIficTThree Ernharcadero Centel
P. a BOX 5803 0 A Inv r1or
San Francisco, California 94119 OthiN4"A
Teiophons 415 424-1500


!tern 2. Polio; Period- From April1, 1 98 3 April 1, 1984


12:01 M_ Standard Time at the. aririrecc of this. Nnmed insured as stated herein.


Item 3. Limits of Liability: The limit of the Company's liability shall be as stated herein; subject to all the
terms of this policy having reference thereto.


L $ 10,000,00U Single limit any one OCCURRENCE combined PERSONAL INJURY,
PROPERTY DAMAGE and ADVERTISING INJURY or DAMAGE in excess of:


A. The amount recoverable under the underlying insurance as set out in Schedule A attached or


B a 10,000 Ultimate net loss as the result of any one occurrence not covered by
said underlying insurance.


tI $ 10,nnn nnn Limit in the aggregate for each annual period with  espei,t


A. The PRODUCTS HAZARD or COMP' FTED OPERATInNS. HAZARD or both combined, or


B. Occupational Disease sustained by employees of the INSURED


Item 4. Premium:


Advance Premium $ 1 70 , 000 Rate FLAT Premium Basis


minimum Premium $ 170,000


If the Policy Period is more than one year and the premium is to be paid in installments, premium is
payable on:


Effective Data 1st Anniversary 2nd Anniversary


Item 5. Warranted that, during the past three years, no insurer has cancelled insurance issued to the NAMED
INSURED, similar to that afforded hereunder, unless otherwise stated herein.


Dated: May 20. 1983


C -142-1A 5-77


/
C;0110101-59bed by- f 0 -
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SCHEDULE A


SCHEDULE OF UNDERLYING INSURANCE


AS RESPECTS KAISER CEMENT CORPORATION


CARRIER, POLICY
NUMBER AND PERIOD


THE HOME INSURANCE
COMPANY
GA 987013
4-1-83 to 4-1-86


THE HOME INSURANCE
COMPANY
BA 984520
4-1-83 to 4-1-86


THE HOME INSURANCE
COMPANY
WC 9.80033


4-1-83 to 4-1-86


GENERAL REINSURANCE
CORPORATION
X-6610
4-1-83 to 4-1-84


USA1G
360 AC 79028
4-1-83 to 4-1-84


TYPE OF POLICY


COMPREHENSIVE GENERAL
LIABILITY including:
Products Liability
and Foreign Liability


COMPREHENSIVE AUTOMOBILE
LIABILITY


EMPLOYERS' LIABILITY
(Insured States and
Foreign)


SPECIFIC EXCESS WORKERS'
COMPENSATION AND EMPLOYERS'
/1ARIIITY incluAing:
U.S. IongshorPmPn's anri
Harbor Workers' Art
(All states/iurisdictions
where insured is a
qualified self -insurer.)


NON -OWNED AIRCRAFT
LIABILITY


TRIAL EX. 153
Page 9


APPLICABLE LIMITS


BODILY INJURY AND PROPERTY DAMAGE
$1,000,000 Combined Single Limit
Each Occurrence, Annual Aggregate
for Products and Completed
Operations.


PERSONAL INJURY
$1,000,000 Annual Aggregate.


ADVERTISING LIABILITY
$1,000,000 Annual Aggregate.


PROFESSIONAL LIABILITY
$1,000,000 Annual Aggregate.


ENVIRONMENTAL IMPAIRMENT LIABILITY
$1,000,000 Annual A, .


BODILY INJURY AND PROPERTY DAMAGE
$1,000,000 Combined Single Limit
Each Occurrence.


COVERAGE B - EMPLOYERS' LIABILITY
$1,000,000 per Accident.


LAI...) WORKERS' COMPENSATION AND
EMPLOYERS' LIABILITY
$2,500,000 per Accident excess of
Self -Insured retention of


$150,000 per Accident.


FXCFSS 11.C.I.k H.
$2,500,000 per Accident excess of
Self -Insured Retention of
$500,000 per Accident.


BODILY INJURY AND PROPERTY DAMAGE
$5,000,000 Combined Single Limit
Each Occurrence.


KIN 123191
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DEFINITIONS


When used in this policy, the following words and phrases shall have the
following meanino:
A. ADVERTISING INJURY OR DAMAGE: means


(11 libel, slander or defamation,
(2) any infringemerit et copyright or title or slogan,
(3) piracy or unfair competition or idea misappropriation under an


implied contract,
(41 any invasion of rioht of privney;
committed or alleged to have been committed during the policy period;
in any advertisement, publicity article, broadcast or telecast and arising
out of insured's advertising activities.


8. AIRCRAFT:
Means any heavier than air or lighter than air aircraft designed to trans-
..eed persons or property.


C. AUTOMOBILE:
Means a land motor vehicle, trailer or semi -trailer designed for travel on
public roads (including arty machinery or apparatus attached thereto),
but does not include mobile egeipment


D. COMPLETED OPERATIONS HAZARD:
1. Includes personal injury and property damage arising out of opera-


tions or reliance upon a representation or warranty made at any
time with respect thereto, but only if the personal injury or property
damage occurs alter such operations have been completed or
abandoned and occurs away from premises owned by or rented to
the INSURED. "Operations include materials, parts or equipment
furnished le cormection therewith.
Operations shall he deemed completed at the earliest of the follow-
ing limes:
(a) when all operations to be performed by or on behalf of the


'Insured under the contract have been completed.
(h) when all operations to be performed by or on behalf of the


insured at the site of the operations have been completed, or
(ci when the portion of the work out of which the bluer or damage


arises has been put to its intended use by any person or
organization other than another contractor or sub -contractor
engaged in performing operations for a principal as a part ni
the same project


operations which may require further service or maintenance work
or correction, repair or replacement because of any detect or
deficiency, but which are otherwise complete, shall be deemed
comple-ind,


2, The completed operations hazard does not include personal injury
or property damage arising out of:
4,e) operations to connection, with the tranOpOrtation of properly,


unless the personal injury or property damage arises out of a
1,01-1(iiii011 in or on a vehicle created by the loading or unloading
thereof,


(b) the existence of tools, uninstalled equipment or abandoned or
:mused eterials.


E. iNsitRED:
Each of the following is an INSURED to the extent set forth below:
(1) the NAMED INSURED, meaning the NAMED INSURED stated in


!tern I of the declarations and any subsidiary, owned or controlled
companies as now or hereafter constituted and of which prompt
notice has been given to the Company,


(2) any n (other than an employee of the NAMED iNSURED) or
organization while acting as reef estate manager for the NAMED
INSURED.


(3) any INSURED (not being the NAMED INSURED under this policy)
included in the schedule of underlying insurance, but not for
broader coverage than is available to such INSURED under the
scheduled underlying insurance,


(4) except with respect to the ownership, maintenance, operation, use,
loading or }ink:adieu of aulemobiles, aircraft or watercraft, any
officer, director or stockholder of the NAMED INSURED, white
acting within the scope of his duties as such: but this subparagraph
(4) -51-.ail not apply. jr it restricts- the insurance granted under Sub-
paragraph (3) above.


(5} ii the NAmEU INSURED is designated in the declarations as a
partnership or joint weeture, rely needier or member thereof, but
only with respect to the liability incurred in the operation of that
partnership or joint verdure; however, this policy does not apply to
any automobile owned by or registered in the name of any partner


F. INSURED'S PRODUCTS:
Means goods or products manufactured, sold, handled er distributed


by the INSURED or by others trading under the INSURED'S risen.,
ncieging any container thereof (other than a vehicle), but the INSURED'S
products Shall not include a vending machine or any property other
than such container, rented to or boated for use of others but not sold.


G. MOBILE EQUIPMENT:
Means a land vehicle (including any machinery or apparatus attached


.vi, vvimumf Of flOi seit-proPelied:
(1) not subject to motor vehicle regiStratiOn, or
(2) maintained for use exclusively On premises owned by or rented to'


the INSURED, including the ways immediately adjoining, or
(a) designed for use principally of pubee roads, ce
(4) designed or maintained for the sole purpose of affording mobility


to equipment of the following types forming an integral part of or
PennanenIty attached to such vehiele: power cranes, shovels,
loaders, diggers and drills, concrete mixers (other than the mix -In-
ter -sit twee), graders, scrapers, rollers arid Oilier road construction
Or repair equipment, air compressors. comae and generators, in-
ducing spraying, welding and building cleaning equipment; and
oeophysical ex.ptorabbn and wet servicir.g equipment


H. OCCURRENCE:
With respect to Coverage IA) and .1 (3) -OCCURRENCE- shall mean
an accident or event including continuous repeated exposure to con-
ditions, which results, during the policy period, in PERSONAL INJURY
or PROPERTY DAMAGE neither expected riot intended irom the stand-
point of the INSURED. For the purpose of determining the limit of the
Company's liability, all personal injury and property damage arising out
Of continuous or repeated exposure to substantially jeo
conditions shall be considered as arising out of one OCCURRENCE.
With respect to Coveragel(C), all damages involving the same injurious
material or act, regardless of the frequency af rape -Mien thereof, the
number or kind of media used, and the number of claimants shall be
deemsel to arise one of one -OCCURRENCE."


i. PERSONAL INJURY:
The tens PERSONAL INJURY wherever used herein means:
(1) bodily lelury, sickness, disease, disability or shock, including death


at any time resulting therefrom, mental anguish and mental injury,
(2) false arrest, false imprisonment, wronglul eviction, wrongful entry.


wrongful deterilion or malicious proeecution,
(3) Libel, slander, defamation of character, humiliation or invasion of


the rights of privacy, unless arising out of advertising activities,
Which occurs during the policy pence,


J. PRODUCTS HAZARD:
includes i-buSONAL INJURY and PROPERTY DAMAGE arising out of
the INSURED'S products or reliance upon a representation cr warranty
made et any time with respect thereto, but only if the personai injury
or propner,y damage occurs away from premises owned by or rented to
the INSURED and after physical possession of such products has heel
relinquished to others.


PROPERTY DAMAGE:
The term PROPERTY DAMAGE wherever used herein means:
(1) physical injury to or destruction of tangible property which occurs


dutino the policy perked, Including tee loss of use thereof at any
time resulting therefrom, and


(2) ions of use of tangible property which has not been physically
injured or destroyed provided sneh loss of use is caused by },n
OCCURRENCE during the policy period.


L. ULTIMATE NET LOSS:
Means the sums paid as damages in settlement of a claim or in satis-
faction of a judgment for which the INSURED is legally liable after making
deductions for all other sal othervages and
(whether recoverable or not) other than the underlying insurance and
excess insurance purchased specifically to be in excess of this policy
and also includes investigation, ac4ustment appraisal. appeal and
defense costs paid or incurred by the INSURED with respect to
damage* ,nwered horeunder. "ULTIMATE NET LOSS" does not
include (a) costs and expenses which an underlying insurer has paid
er Incurred or is obligated to pay to or on behalf of the INSURED, fb)
office costs and expenses of the INSURED arid salaries and expenses
Of employees of the INSURED or (c) general retainer fees of counsel
retained by the INSURED,


CONDITIONS


A. Premium Computations: The deposit premium stated in the
Declarations is an advance premium only unless eleenvise specified,
Upon termination of this policy, the earned premium shall be computed in
ac_cord.ance with the rates end Miran-nit) premium appticable la this insurance
as stated in the Declarations, If the earned premium thus computed
exceeds the advance premium paid, the NAMED INSURED shalt pay tne


excess to the COMPANY; if less, the COMPANY shall return to the NAMED
INSURED the unearned partneri paid by such INSURED. The NAMED
INSURED shall maintain adequate records of the information necesinry for
premium computation on the basis stated in the Declarations and shall send
copies of such records to the COMPANY at the end of the policy period,
as the COMPANY may direct.


l'YoO3
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CONDITIONS (continued)
B. inspection and Audit, The COMPANY slit" ee per Ir but oot deliver ireettuments dnaPr le lICI.Paaaly to .er,:ure
obligated to inspect the NAMED INSURED'S prop operations at any
time. Neither the COMPANY'S right to make irk as nor the making
'thereof nor any repo, thereon shaff constitute an undertaking, on behalf of
or for the benefit of the NAMED INSURED or others, to determine or warrant
flat such property or operations are sate or neartreul, or are in Compliance
with any law rule or reelection.
'The COMPANY may examine and audit the NAMED INSURED'S bone and
recores at any time during me policy period and extensions thereof and
within three years after the final termination of this policy, as far as they
relate to the subject matter of this insurance.


C. Severability of Interest: The term "INSURED" is used severally and
not collectively except with respect to insuring Agreement ii jUNDERLYiNii
OMITS-RETAINED LIMITS), Insuring Agreement III( LIMITS OF LIABILITY)
and Condition R (Other Insurance). The inclusion in this policy of more
than one INSURLD shall not overate to the COMPANY'S total
liability for all INSURED'S covered by this policy beyond the limits set forth
In Item 31, 31 B and 311 of the Declarations.


D. Notice of Occurrence, Claim or Legal Proceeding: Upon the
leaetweing of -we OCCURRENCE reasonably likely lo involve the COMPANY
hereunder, written notice shall be given as soon as practicable to the
COMPANY or any of its authorized agents. Such notice shall contain parti-
culars sufficient to identtly the INSURED and the tulles! information
obtainable at the time.
The INSURED shaft give like notice of any claim made or legal proceeding
COrritnin, Ch9 account of suet: occurrence. 11 tlendproceedines ere
begun,e the INSURED, when requested by the COMPANY, shall forZard to
it each paper thereon, Or a copy thereof, received by the INSURED or the
!Nee)ReD'S representatives together with copies of reports of invesfiga-
lions made by the INSURED with respect to such claim proceedings.


E. Action Against COMPANY: No action shall lie against the COMPANY
unless, as a condition precedent thereto, the iNSURED shaii have icily
comXied will all the terms of this policy, nor until the amount of the
INSURED'S obligation to pay shall have been finally determined either by
judgment against the INSURED after actual trial or by written agreement
01 the INSURED, the claimant and the COMPANY.


F. Appeals: In the event the INSURED or the ENSURED'S underlying
insurer elects not to appeal a judgment in excess of the RETAINED LIMIT,
the COMPANY may elect to do so at its twin exeenset, and shall be liable
for the taxable costs, disbursements and interest incidental thereto, but in
no event shall the liability of the COMPANY for ULTIMATE NET LOSS
excgod the amount list 'teeth in Insuring Agreement II it INIeFett MIND
RETAINED LIMIT) and Insurance Agreement X (LIMITS OF LIABILITY)
for any one OCCURFiENCE plus the taxable costs, disbursements arid
interests incidental to such appeal.


r. payment of ULTIMATE NET LOSS: Coverage under this policy
shall naivety unless and until the INSURED, or the INSURED'S underlying
insurer, snail' be eblieitited tV pay the t111...,.t of the UNDERLYING LIMIT
or RETAINED LIMIT on account of PERSONAL INJURY, PROPERTY
DAMAGE or ADVERTISING INJURY or DAMAGE. When the amount of
ULTIMATF_ NET LOSS has finally been determined the COMPANY she!l
promptly indemnify the INSURED the amount of ULTIMATE NET LOSS falling
within the terms oh this


H. Other Insurance: If other collectible insurance with any other
INSURER in avrelelee to the INSURED covering a loss covered hereunder:
except insurance purchased to apply in excess of the sum of the RE-
TAINED LIMIT and LIMIT OF LIABILITY hereunder, teie insurance tiereunder
shall be in excess of. and not contribute with, such other insurance. li
collectible insurance under any other policy(ies) of the COMPANY is avail-
able lo the INSURED, covedng a loss EILSO :revered hrender (other than
underlying insurance of which the insurance afforded by this policy is in
excess), the COMPANY'S total liability shall in no event exceed the greater
or greatest limit of liability appliceme to pubh roes under this or any other
such poecylies). if other collectible insurance under any policy(ies) of the
COMPANY is available le the INSURED, the ULTIMATE NET LOSS as the
result of any one OCCURRENCE not covered by underlying insurance shall
not be cumulative.


I. Underlying insurance: It underlying insurance applicable in any one
is


then
by payment of judgment or settlement on


behalf of the INSURED, the COMPANY shall be obligated to assume charge
of the settlement or defense of any claim or proceeding against the
INSLIFiEli reselling frOffi the same occeerrencre, but only where this policy
applies immediately in excess of such underlying insurance, without the


. intervention of excess insurance of kneltter insurer.


Bankrupt -el end leeelveecy; In the eveet of the bankruptcy or
solvency ot the INSURED or any entity comprising the INSURED, the
COMPANY shall not be relieved thereby of the payment of any claims here-
under teepreeme of such bankruptery or insolvency.


IC Quisrogation: In the event 04 any .naymerd under this policy, the
COMPANY shall be subrogated to all the INSUREDS rights of recovery
against any person or eigarlization and the INSURED shall execute arid


such rights.
The amount recovered a- .ugation shall be apportioned in the inverse
order of payment of ULTilviA II t NU. LOSS to the extent of the actual
payment_ The expenses of all such recovery proceedinos shall be appor-
toned in the ratio of respective recoveries.


L. Changes: Notice to or knowledge possessed by any person shall
not affect a waiver or change in any part of this policy or stop the COMPANY
from asserting any rights under the terms of this policy; nor shall the terms
of this policy be waived or changed, except by endorsement issued to form
d ^-n hereof, signed by an e.itteeriered represereetive the etreMPANY.


Ass!gmrtent: Aso-i:on:nen: of intereet under this policy shell not bind
the COMPANY until its consent is endorsed hereon; it, however, the NAMED
INSURED shall be aceudged bankrupt or insolvent, this policy shalt cover the
NAMFD thksuprus legal representative an NAMED INSURED: m -detect
that notice of cancellation addressed to the INSURED named in the -Declara-
tions and mailed the address shown II this 'policy shalt be sufficient notice
to effect cancellation of this policy.


N. Cancellation: This policy may be canceled by the NAMED INSURED
by surrender thereof to the COMPANY or any of its authorized agents, or
by mailing to the COMPANY written notice stating when thereafter such
cancellation shall be effective. This policy may be canceled by the
COMPANY by mailing to the NAMED INSURED at the address shown in this
policy written nohce stating when not less than thirty (30) days thereafter,
such cancellation shall be effective. The mailing of notice as aforesaid
shall be sufficient notice and the effective date of cancellation stated in the
notice shall become the and of the policy period. Delivery of such written
notice either by the NAMED 'INSURED or by the COMPANY shall be equiva-
ient AO mailing. ii lilt nreinnED INSURED uwiLete, eemed pre mere. shall be
computed in accordance with the customary short rate table and procedure.
If the COMPANY cancels, earned premium shall be computed pro rata.
PrOMiirM adius:Frient may be made- at the lime ee,wellaticiii ie effected or at;
soon as practicable thereafter. The check of the COMPANY orsit repre-
sentative, mailed or delivered, shall be sufficient tender of any refund due
the NAMED INSURED.
If this policy insures more than one NAMED INSURED, cancellation may be
effected by the first of such NAMED INSUREDS for the account of all
ileRuirrenS and notice of cancellation by the COMPANY to such first
NAMED INSURED shall be notice to all INSUREDS_ Payment of any unearned
premium to such first 'NAMED INSURED shall be fur the account or all
interests therein.


0. Maintenance of Underlying Insurance: It is warranted by the
Insured that the underlying poicy(ies} listed in Schedule A, or renewals or
replacements thereof not mere restrietive in ccererage, shall be maintained
in force during the currency of this policy, except for any reduction in the
aggregate limits) contained therein solely by payment of claims in respect
of OCCURRENCES happening dieing the period of this policy In the event
of failure by the INSURED so to maintain such policytiesi in force, the
insurance afforded by tuts policy snail apply in mile sable nieerier li would
have applied had such policy(ies) been so maintained in force_


P_ Employers' Liability-Common Law Defenses: As e condition to
the recovery of any loss under this policy, with respect to personal injury
to or the death of any employee arising out of and in the course of employ-
ment by the NAMED INSURED, the NAMED INSURED warrants that it has not
and will not abrogate its common law defenses under any worker's Corn-
pencntinn or eireortatinnal disease law by rppahliOn thereof OF otherwise.
In the event the NAMED INSURED should, at any time during the policy
period, abrogate such deteilb, sues [11.11,1111., as in affiri Clod with Its Nep.l
to such employee shall automatically terminate at the same lime.


O. Service of Suit Clause: It is agreed that in the event of the failure
of this COMPANY to pay any amount claimed to be due hereunder, this
COMPANY at the request of the INSURED will submit to the jurisdiction
of any Court of Competent jurisdiction within the United States and will
comply will all requirements necessary to give such Court jurisdiction and
all matters arising hereunder shelf be determined in accordance with the
law and practice of such Court.
it is 'further agreed that service or process in such suit may be made
upon the hiohest one in authority bearing the title "Commissioner. "Director",
or "Superintendent" of Insurance of the State or Commonwealth wherein
the- PROPERTY covered by this poesy o leastee on., that in any suit i-
stituted against it upon this contract this COMPANY will abide by the final
decision of such Court or any Appellate Court in the event of an appeal_ -
The one in authority bearing the title "Commissioner". "Director"- or "Super-
intendent" of Insurance of the State or Commonwealth wherein the propetty
covered by this policy is located is hereby euthorized and directed to rioueot
service of process on behalf of this COMPANY in any such suit and/or
upon the INSURED'S request to give a written undertaking to the INSURED
that they will enter a genera! appearance upon this COMPANY'S behalf in
the event such a suit shall be instituted.


R. Terms of Policy Conformed to Statute: Terms of this policy which
are in conflict with the statutes of the State wherein this policy is issued
are hereby airier -Kited to conform tie such etatues.


Di WITNESS WHEREOF, the Company has caused this policy to be executed and attested, but this policy shaft not be valid unless countersigned
by aft liyalltFalci7Pril,prlanerliatiaR of the Company_


/,/ / co
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( Declarations


01110,1114.alt a AteAtiau..
Of COWL/Mil,
Suite 1700
Three Ernbau Center
P. O. Box 380..
San Francisco, California 94119
Telephone 415 434.1540


A


41.


exander 1 ,s1 -.4-;---P -1-;1-1444 A-8 e.,.- 4,
exander 6'4)


POLICY NUMBER
THE DEFENDER
Commercial Comprehensive
Catastrophe Liability Policy


523 317273 3


DATE ISSUED May 21, 1984 RENEWAL OR REPLACEMENT OF NEW


Item
1.


NAMED INSURED & ADDRESS
KAISER CEMENT CORPORATION, ET AL. (AS PER UNDERLYING INSURANCE)
300 Lakeside Drive
Oakland, California 94612


2. POLICY PERIOD: POLICY COVERS FROM May 1, 1984 TO April 1, 1985


12 01 a rn Sianda-d Time at ti- a Named insured s address stated above


3, COVERAGE IS PROVIDED BY COMPANY CHECKED


CI UNITED STATES FIRE INSURANCE COMPANY
,:: THE NORTH RIVER INSURANCE COMPANY
Lt. WESTCHESTER FIRE INSURANCE COMPANY


)X INTERNATIONAL INSURANCE COMPANY


REPRESENTATIVE:


Agent or The London Agency, Inc.
Broker 1230 W. Peachtree St. , N.W.


Office Address Atlanta , Georgia 30309
Town, Slate & Zip 0-07723-2


1 .


LIMIT OF LIABILITY - As Insuring Agreement V


(A) Coverage I (a),I(b), or I (c) or all combined with respect to


4


each occurrence


'(B) Aggregate limit for each annual period with respect to the
products hazard


(C) Self -Insured Retention


s 10,000,000.00


$ 10,000,000.00


S
10,000.00


5. PREMIUM IS PAYABLE


$ 195,000.00 in advance adjustable at a rate of N/A per Flat Charge
annual exposure


$ 215,000.00 annual minimum premium


estimated at: N/A


JAJ/pws
POLICY JACKET, FORMS AND ENDORSEMENTS ATTACHED TO THIS POLICY AT INCEPTION:


L -4021J (8-78)
LA -MI 450 (2-80)
LA -MI 422 (4-79)
FM 418 (2-79)
FM 387A (10-82)
LA-LI 229 (2-80)SP-#4
LA-MISP (5-84)45 Countersigned by


AUTHORIZED REPRESENTATIVE


THESE DECLARATIONS, TOGETHER WITH "POLICY PROVISIONS - PART ONE," AND ENDORSEMENTS, IF ANY, ARE ISSUED AS
PART OF, AND IN THE COMPLETION OF THE ABOVE NUMBERED POLICY.


Ldaato(1am)Nmikilemo
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This endorsement effective May 1, 1984


forms part of policy number 523 317273


issued to KAISER CEMENT CORPORATION, ET AL.


By International Insurance Company


In consideration of a return premium of $15,990.00, it is hereby agreed
that Item 5., Premium Is Payable, of the Declarations is amended to read
as follows:


$179,010.00 in advance adjustable at a rate of !japer Flat Charge
annual exposure estimated at: N/A


$195,000.00 annual minimum premium


All other terms and conditions of this policy remain unchanged.


Endorsement No. 7
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C


This schedule effective May 1, 1984
forms part of policy number 523 317273
issued to KAISER CEMENT CORPORATION, ET AL.
By International Insurance Company


SCHEDULE A -- SCHEDULE OF UNDERLYING INSURANCE - I


UNDERLYING POLICIES APPLICABLE LIMITS INSURER


(a) Employers' Liability $1,000,000.00 One Accident


(b) Automobile Liability
(X) indicates covered
auto (s)


(X) Owned, Non -owned
and Hired


( ) Non -owned and Hired


(c) Comprehensive General
Liability


includes the following
coverages:
Blanket Contractual
Broad Form Property
Damage
Employees as Insureds
Host Liquor
Incidental Malpractice
Non-Owned,Watercraft
Personal Injury A, B & C
Exclusion (C) Deleted
Products/Completed
Operations,


Watercraft
X, C & U
Advertising Liability
Professional Liability
Foreign Liability
Employers Liability "Stop
Gap" Coverage


LA -MI 450 (2-80)


S-26


Bodily Injury and Property Damage
Combined Single Limit
$1,000,000.00 Each Occurrence


Bodily Injury and Property Damage
Combined Single Limit
$1,000,000.00 Each Occurrence
$1,000,000.00 Aggregate when


applicable
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The London Agency, Inc
44.


This endorsement is part of your policy when the form number is shown on the declarations and
takes effect on the effective date of your policy, unless another effective date is shown.


COMPLETE ONLY WHEN THIS ENDORSEMENT IS NOT PREPARED WITH THE POLICY OR IS NOT TO BE
EFFECTIVE WITH THE POLICY.


This endorsement effective
issued to
By


forms part of policy number


RETAINED LIMIT - LIMIT OF LIABILITY
AMENDMENT


In consideration of the premium charged, it is agreed that Insuring
Agreement V. Retained Limit - Limit of Liability, is deleted in its entirety
and replaced by the following:


V RETAINED LIMIT - LIMIT OF LIABILITY


With respect to Coverage I (a), I (b), or I (c). or any combination thereof,
the company's liability shall be only for the ultimate net loss in excess of


the Insured's retained limit defined as the greater of:


(a) the total of the applicable limits of the underlying
policies listed in Schedule A hereof. and the applicable
limits of any other insurance collectible by the insured,
or


(b) an amount as stated in Item 4 (C) of the declarations as
the result of any one occurrence not covered by the said
policies or insurance; and then up to an amount not ex-
ceeding the amount as stated in Item 4 (A) of the
declarations as the result of any one occurrence. There


is no limit to the number of occurrences during the policy
period for which claims may be made, except that the lia-
bility of the company on account of all occurrences during
each policy year shall not exceed the aggregate amount
stated in Item 4 (B) of the declarations separately in
respect of


1. the products hazard,
2. all professional liability or
3. any other underlying insurance listed in the Schedule


of Underlying Insurance which contains coverage(s)
which are subject to an aggregate limit of liability
for all insured damages.


Endorsement No. 1
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The London Agency, Inc


This endorsement is part of your policy when the form number is shown on the declarations and
takes effect on the effective date of your policy, unless another effective date is shown.


COMPLETE ONLY WHEN THIS ENDORSEMENT IS NOT PREPARED WITH THE POLICY OR IS NOT TO BE
EFFECTIVE WITH THE POLICY.


This endorsement effective
issued to
By


forms part of policy number


In the event of the reduction or exhaustion of the aggregate limits of
liability of the underlying policies listed in Schedule A by reason of
losses paid thereunder, this policy, subject to the above limitations, (1)
in the event of reduction, shall pay the excess of the reduced underlying
limits; or (2) in the event of exhaustion, shall continue in force as
underlying insurance.


All other terms and conditions of this policy remain unchanged.


Endorsement No. 1


LA -MI 422 (4-79)


R-3
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'ch Declarations and Endorsements I


THE DEFENDER
COMMERCIAL COMPREHENSIVE CATASTROPHE LIABILITY POLICY


In consideration of the payment of premium and in reliance upon the statements in the Declarations and subject to
the Limit of Liability, Exclusions, Conditions, and other terms of this policy, the Company named in the Declarations
(a capital stock company, herein called the Company) agrees with the insured, also named in the Declarations
attached, to provide coverage as follows:


INSURING AGREEMENTS


I COVERAGE
The Company agrees to pay on behalf of the insured the
ultimate net loss in excess of the retained limit herein-
after stated, which the insured may sustain by reason of
the liability imposed upon the insured by law, arising out
of an occurrence or assumed by the insured under
Contract, for:


(a) Personal Injury Liability,


(b) Property Damage Liability, or


(c) Advertising Liability.


In any jurisdiction where, by reason of law or statute, this
policy is invalid as a "pay on behalf of" contract, the
Company agrees to indemnify the insured for ultimate
net loss in excess of the retained limit.


H DEFENSE SETTLEMENT
With respect to any occurrence not covered, as war-
ranted. by the underlying policies listed in Schedule A
heredf or not covered by any other underlying insurance
collectible by the insured, but covered by the terms and
conditions -of this policy except for the amount of re-
tained limit specified in Item 4(c) of the declarations, the
company shall:


(a) defend any suit against the insured alleging such
injury or destruction and seeking damages on account
thereof, even if such suit is groundless, false or fraud-
ulent; but the company may make such investigation,
negotiation and settlement of any claim or suit as it
deems expedient; ,
(b) pay all premiums on bonds to release attachments
for an amount not in excess of the applicable limit of
liability of this policy, all premiums on appeal bonds
required in any such defended suit, but without any
obligation to apply for or furnish any such bonds:


(c) pay all expenses incurred by the company, all costs.
taxed 'against the insured in any such suit and all
interest accruing after entry of judgment until the com-
pany has paid or tendered or deposited in court such
part of such judgment as does not exceed the limit of
the company's liability thereon:


1


(d) reimburse the insured for all reasonable expenses,
other than loss of earnings, incurred at the company's
request:


(e) reimburse the insured for actual loss of earnings.
not to exceed $100.00 per day for each insured, subject
to an aggregate sum of $10,000 each occurrence for all
insureds combined at the company's request;


and the amounts so incurred, except settlements of
claims and suits are payable by the company in addition
to the applicable limit of liability of this policy.


In jurisdictions where the company may be prevented by
law or otherwise from carrying out this agreement, the
company shall pay any expense incurred with its written
consent in accordance with this agreement.


The insured shall promptly reimburse the company for
any amount of ultimate net loss paid on behalf of the in-
sured within the retained limit specified in Item 4(c) of the
declarations except defense settlement costs paid on
behalf of the insured within the retained limit.


III DEFINITIONS
1. "NAMED INSURED" AND "INSURED"


"Named insured", wherever used, includes any sub-
sidiary company (including subsidiaries thereof) of the
named insured and any other company corning under the
named insured's control of which it assumes active
management.


The unqualified word "insured", wherever used, in-
cludes the named insured and also:


(a) any person, organization, trustee or estate to whom
or to which the named insured is obligated by virtue.;bf
a written contract to provide insurance such as is
afforded by this policy, but only with respect to opera-
tions by or on behalf of the named insured or to facil-
ities of or used by the named insured:


(b) any additional insured, other than the named in-
sured, included in the underlying policies listed in


Schedule A but only to the extent that insurance is
provided to such additional insured thereunder;
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(c) except with respect to the omit 'p, maintenance
or use, including loading or unload,. 9, of automobiles
while away from premises owned by, rented to or con-
trolled by the named insured or the ways immediately
adjoining, (1) any executive officer, other employee,
director or stockholder thereof while acting within the
scope of his duties as such; (2) any organization or
proprietor with respect to real estate management for
the named insured;


(d) with respect to an automobile owned by or loaned
to the named insured or hired for use on behalf of the
named insured, any person using the automobile with
the named insured's permission, and any person or
organization legally responsible for the use thereof;


(e) any executive officer, director or stockholder of the
named insured with respect to the use of an automobile
not owned by the named insured in the business of the
named insured.


The insurance with respect to any person or organization
other than the named insured does not apply under
division (d) and (e) of this definition of "named insured"
and "insured":


1. to any person or organization, or to any agent or em-
ployee thereof, operating an automobile sales agency,
repair shop, service station, storage garage or public
parking place, with respect to any occurrence arising
out of the operation thereof;


2. with respect to any automobile hired by or loaned to
Cthe named insured, to the owner or a lessee thereof
other than the named insured, or to any agent or
employee of such owner or lessee,


2. "PERSONAL INJURY"


"Personal injury" means (a) bodily injury, sickness,
disease, disability, shock, mental anguish and mental in-
jury; (b) false arrest, false imprisonment, wrongful
eviction, wrongful detention, malicious prosecution or
humiliation; (c) libel, slander, defamation of character or
invasion of rights of privacy, unless arising out of any
advertising activities; (d) discrimination not committed
by or at the direction of the insured; and (e) assault and
battery not committed by or at the direction of the in-
sured, unless committed for the purpose of protecting the
property of the insured or the person or property of
others.


3, "PROPERTY DAMAGE"


"Property damage" means physical injury to, destruction
of or loss of use of tangible property,


4, "ADVERTISING LIABILITY"


"Advertising liability" means libel, slander, defamation,
ingement of copyright, title or slogan, piracy, unfair


'competition, idea misappropriation or invasion of rights
of privacy committed, or alleged to have been committed,
in any advertisement, publicity article, broadcast or


2


telecast and arisin
ing activities.


! of the named insured's advertis-


5. "ULTIMATE NET LOSS"


"Ultimate net loss" means the total of the following sums
with respect to each occurrence:


1. All sums which the insured, or any company as his
insurer, or both, is legally obligated to pay as damages,
whether by reason of adjudication or settlement, be-
cause of personal injury, property damage or advertis-
ing liability to which this policy applies, and


2. All expenses, other than defense settlement provided
in Insuring Agreement II. incurred by the insured in the
investigation, negotiation, settlement and defense of
any claim or suit seeking such damages. excluding
only the salaries of the insured's regular employees.
provided "ultimate net loss" shall not include any
damages or expense because of liability excluded by
this policy.


This policy shall not apply to defense, investigation.
settlement or legal expenses covered by underlying
Insurance,


6. "PRODUCTS HAZARD"


"Products hazard" means (a) the handling or use of or
the existence of any condition in or a warranty of goods
or products manufactured, sold, handled or distributed
by the named insured or by others trading under its
name, if the occurrence happens after possession of such
goods or products has been relinquished to others by the
named insured or by others trading under its name and if
such occurrence happens away from premises owned by.
rented to or controlled by the named insured: provided.
such goods or products shall be deemed to include any
container thereof, other than a vehicle, but shall not in-
clude any vending machine or any property, other than
such container rented to or located for use of others but
not sold; or (b) operations, if the occurrence happens
after such operations have been completed or aban-
doned and happens away from premises owned by. rent-
ed to or controlled by the named insured; provided opera-
tions shall not be deemed incomplete because improper-
ly or defectively performed or because further operations
may be required pursuant to an agreement; provided
further, the following shall not be deemed to be "opera-
tions" within the meaning of this paragraph: (aa) pick-up
or delivery, except from or onto a railroad car, (bb) the
maintenance of vehicles owned or used by or on behalf of
the insured, (cc) the existence of tools, un installed
equipment and abandoned or unused materials.


7. "OCCURRENCE"


With respect to Coverage 1(a) and 1(b) "occurrence"
means either an accident or happening or event or a con-
tinuous or repeated exposure to conditions which un-
expectedly and unintentionally causes injury to persons
or tangible property during the policy period. All dam-
ages arising out of such exposure to substantially the
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with crew, unless coverage ther4c is provided by
policies listed in Schedule A attached to this policy.
This exclusion does not apply to liability for personal
injury to any employee of the insured arising out of and
in the course of his employment by the insured.


CONDITIONS
A. Premium Computation. The premium for this policy
shall be based upon the rating basis as set forth in the
declarations during the policy period, and shall be com-
puted at the rate set forth In the declarations applied to
each unit of exposure of such rating basis. The advance
premium is based upon the estimated exposures for the
policy period as stated in the declarations.


Upon expiration of this policy or Its termination during
the policy period, the earned premium shall be computed
as thus defined. If the earned premium thus computed is
more than the advance premium paid, the named insured
shall immediately pay the excess to the company; if less,
the company shall return the difference to the named in-
sured; but the company shall receive and retain the
annual minimum premium for each twelve (12) months
of the policy period.


B. Inspection and Audit. The company shall be permitted
at all reasonable times to inspect the insured's premises
and equipment. and to examine the named insured's
books and records, so far as the books and records relate
to premium earned or to any occurrences happening


(luring the policy period.


C. Severabillty of Interests. The term "insured" is used
severally and not collectively except with respect to
Insuring Agreement V (Retained Limit - Limit of Liabil-
ity) and Condition I (Other Insurance), The inclusion in
this policy of more than one insured shall not operate to
increase the company's total liability for all insureds
covered by this policy beyond the limits set forth in
Item 4(A) and 4(8) of the declarations.


D. Notice of Occurrence. Upon the happening of an
occurrence reasonably likely to involve the company
hereunder, written notice shall be given as soon as prac-
ticable to the company or any of its authorized agents.
Such notice shall contain particulars sufficient to identify
the insured and the fullest information obtainable at the
time.


The Insured shall give like notice of any claim made on
account of such occurrence. If legal proceedings are
begun the insured, when requested by the company,
shall forward to it each paper thereon, or a copy thereof.
received by the insured or the insured's representatives,
together with copies of reports of investigations made
by the insured with respect to such claim proceedings.


E. Assistance and Co-operation. Except as provided in
( suring Agreement II (Defense Settlement) or in In -


,ring Agreement V (Retained Limit - Limit of Liability)
with respect to the exhaustion of the aggregate limits of
underlying policies listed in Schedule A, or in Condition
J (Underlying Insurance) the company shall not be called


4


upon to assume c or of the settlement or defense of
any claim made or proceeding instituted against the
insured: but the company shall have the right and oppor-
tunity to associate with the insured in the defense and
control of any claim or proceeding reasonably likely to
involve the company. In such event the insured and the
company shall cooperate fully.


F. Appeals. In the event the Insured or the insured's -


underlying insurer elects not to appeal a judgment in
excess of the retained limit, the company may elect to do
so at its own expense, and shall be liable for the taxable
costs, disbursements and interest incidental thereto.
but in no event shall the liability of the company for
ultimate net loss exceed the amount set forth in Insuring
Agreement V (Retained Limit - Limit of Liability) for
any one occurrence plus the taxable costs, disburse-
ments and interest incidental to such appeal.


G. Loss Payable. Liability of the company with respect to
any one occurrence shall not attach unless and until the
insured, the company in behalf of the insured, or the
insured's underlying insurer, has paid the amount of re-
tained limit. Where the company must indemnify the in-
sured for ultimate net loss in accordance with Insuring
Agreements, the insured shall make a definite claim for
any loss for which the company may be liable within
twelve (12) months after the insured shall have paid
an amount of ultimate net ,joss in excess of the amount
borne by the insured or after the insured's liability shall
have been made certain by final judgment against the in-
sured after actual trial, or by written agreement of the in-
sured, the claimant, and the company. If any subsequent
payments are made by the insured on account of the
same occurrence, additional claims shall be made
similarly from time to time and shall be payable within
thirty (30) days after proof in conformity with this policy.


H. Bankruptcy or Insolvency. Bankruptcy or insolvency
of the insured shall not relieve the company of any of its
obligations hereunder.


I. Other Insurance. If other collectible insurance includ-
ing other insurance with this company is available to the
insured covering a loss also covered hereunder (except
insurance purchased to apply in excess of the sum of the
retained limit and the limit of liability hereunder) the
insurance hereunder shall be in excess of and not con-
tribute with, such other insurance.


J. Underlying Insurance. If underlying insurance is ex-
hausted by any occurrence, the company shall be
obligated to assume charge of the settlement or defense
of any claim or proceeding against the insured resulting
from the same occurrence, but only where this policy
applies immediately in excess of such underlying insur-
ance, without the intervention of excess insurance of
another carrier.


K. Subrogation. The company shall be sub rogated to the
extent of any payment hereunder to all the insured's
rights of recovery therefor: and the insured shall do
everything necessary to secure such rights. Any amount
so recovered shall be apportioned as follows:
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Effective! January 1, 1976


itf sdastedemesa' jf al


Polity 1350-400
Endorsement 12 .


KAISER CENTA7 b GYPSUM COIrOke220h, rr 4i,
PREPIIUM ACJUSTW-N2 ENDOR5tHENT


961011$12 PREMIUM to be maintained: $16,000.00


A. As respects the first $5,000 aggregate liability from one occurrence. it is
agreed that on or before the 25th day of January 1975, tar Named Inured


shall render to the Company a statement shoving the total remuneration


earned by Ito employees during the period January 1, 1974 to January 1,


1975 (being the amount of remuneration upon which the lia.rd Insured', '


Workmen's Compensation for the same period is predicated including similarly


adjusted payroll in states where Workmen's Compensation it self-Lneured or


insured in  State Nod). And the earned premium shall be emoted at the
vete of $0.030 per $100.00 of the total mews/ration ao reported.


L; At respects $45,000 aggregate liability from one occurrence, in excess of


55,000 aggregate liability per occurrence, the earned premium shall be
computed at the following races per $102.00 of the cotel remoneratioo so


.:sported:


Standard


sI 5.24


Bade
$.20


Such earned premium shall be payable to the Company' forthwith and shall be


enUject to ouch adjustments as are provided for in that certain tremiva


heteraioation sgretnent entered into between the lamed insured and the
Ilashange effective January 1, 1972.


For policy limits La tsetse of $50,000 aggregate As reapects any one
occurrence, and not subject to adjustment under said Premium Determinative
tgrecnent; premium shall be .poyable at the rote of $.150 per 9100.00 of


the total remuneration to reported.


furthermore, the tinned Insured shall pay to the Company the sun of $29.500
each quarter on or before the LOch day of the monch Sanguine each such
quarter during the currency of this policy, Ouch rums to be credited to the
earned premium determined by the premium adjustment as provided La rafts A,
11, C, and D above.


la addition, the Named Insured. will aubolt a eemi-sonusl report of
remuneration to serve as the basis for any adjurtnent of the monthly fist
charge,
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Defendant and Cross -Complainant Kaiser Cement and Gypsum Corporation and Plaintiff


and Cross -Defendant Truck Insurance Exchange, by and through their counsel, stipulate as


follows:


COMMON FACTS


1. Kaiser Cement and Gypsum Corporation ("Kaiser Cement") and its subsidiary


Kaiser Gypsum Company ("Kaiser Gypsum," and with Kaiser Cement, "Kaiser") have been the


subject of thousands of asbestos bodily injury claims ("ABIC") alleging exposure to asbestos -


containing products manufactured by Kaiser Cement or Kaiser Gypsum.


2. Kaiser was issued primary insurance coverage, covering the period from 1947 to


1987, from four different insurance companies.


3. Fireman's Fund Insurance Company ("Fireman's Fund") issued primary insurance


policies to Kaiser covering the period from January 1, 1947 through December 31, 1964.


Fireman's Fund's aggregate policy limits have been paid, exhausting all of the limits of Fireman's


Fund primary coverage that apply to ABIC as of April 30, 2004.


4. Home Indemnity Company ("Home") issued primary insurance policies to Kaiser


covering the period from April 1, 1983 through April 1, 1985. Home's aggregate policy limits of


$2 million have been paid, exhausting all of the limits of Home primary coverage that apply to


ABIC as of December 14, 1999.


5. National Union Fire Insurance Company of Pittsburgh, PA ("National Union")


issued primary insurance policies to Kaiser covering the period from April 1, 1985 through


April 1, 1987. National Union's aggregate policy limits of $2 million have been paid, exhausting


all of the limits of National Union primary coverage that apply to ABIC as of August 31, 2000.


6. Truck Insurance Exchange ("Truck") issued primary comprehensive general


liability policies to Kaiser covering the period from December 31, 1964 through April 1, 1983.


Truck's policies provide coverage for bodily injury and property damage up to "per occurrence"


limits of liability. For several of the policy years, the policies also contain an annual aggregate


limit for product liability claims:


LAI-3206713 2
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a. Truck's policies in effect from December 31, 1964 to January 30, 1971


have a $100,000.00 per person, a $300,000.00 per occurrence limits and a $300,000.00


annual aggregate limits for all bodily injury products liability claims.


b. Truck's policies in effect from January 30, 1971 to April 1, 1980 have per


occurrence limits of $500,000.00 for bodily injury with no annual or other aggregate


limits for products liability claims.


c. Truck's policies in effect from April 1, 1980 to April 1, 1983 have per


occurrence limits of $500,000.00 for bodily injury and $1,500,000.00 annual aggregate


limits for products liability claims.


7. Beginning in the late 1970s, Kaiser tendered asbestos bodily injury claims


("ABIC"), along with a number of early asbestos property damage claims, to Truck, who began


defending against such claims and indemnifying Kaiser.


8. Kaiser's other primary insurers, Fireman's Fund, Home and National Union,


refused to participate. In February 1990, Kaiser and Truck filed suit against Fireman's Fund,


Home and National Union.


9. Coverage litigation among Kaiser and its primary insurers ended when Truck and


Kaiser entered into three separate settlement agreements with Fireman's Fund, Home and


National Union in late 1992 and early 1993.


10. Under those settlement agreements, Truck continued handling the defense of


Kaiser's ABICs while each of the other three primary insurers contributed to both defense and


indemnity for ABIC according to specific formulas set forth in the settlement agreements:


a. Under the Fireman's Fund settlement agreement, in addition to amounts it


paid for past ABIC indemnity, Fireman's Fund agreed to pay a 25% share of ABIC-


related indemnity incurred after January 1, 1993 (for claims involving a date of first


exposure to Kaiser's asbestos -containing products of not later than January 1, 1965).


b. Under the National Union Settlement Agreement, in addition to amounts it


paid for past ABIC indemnity, National Union agreed to pay a 10% share of ABIC-related


indemnity incurred after June 30, 1993.
LAI-3206713 3
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21. Effective July 1, 2004, Truck began allocating to Kaiser a pro rata share of each


ABIC settlement, which resulted in Kaiser funding approximately 70 percent of ABIC settlement


payments from July 1, 2004 through February 1, 2006.


22. In a letter dated August 31, 2004, objecting to Truck's allocation of indemnity


payments to Kaiser, Kaiser selected the 1974 or 1975 Truck policy years to respond to ABIC. In


its letter, Kaiser's counsel cited Aerojet-General Corp. v. Transport Indemn. Co. (1997) 17


Ca1.4th 38 ("Aerojet") and Armstrong World Indus. v. Aetna Cas. & Sur. Co. (1996) 45


Cal.App.4th 1 ("Armstrong") and their holdings as a basis for Kaiser's selection.


23. In October 2004, Truck sought summary adjudication on its claim that ABIC were


a single occurrence, that Truck had paid the occurrence limits for each primary policy it issued to


Kaiser, and that Truck thus had no further obligation to defend or indemnify Kaiser. (London


Market Insurers Insurers v. Superior Court (2007) 146 Cal.App.4th at pp. 651-653.)


24. When the trial court granted Truck's motion in January 2006, Truck withdrew all


defense and indemnity for ABIC, effective as of February 1, 2006, and thereafter Kaiser incurred


100% of defense and indemnity for each ABIC pending and settled after that date. (London


Market Insurers, supra, 146 Cal.App.4th at p. 648.)


25. In a January 9, 2007 decision, the Court of Appeal reversed the trial court's


summary adjudication order, holding that an "occurrence" within the meaning of the Truck


policies meant "injurious exposure to asbestos," and it remanded the case to the trial court for a


factual determination of how many "occurrences" gave rise to ABIC. (London Market Insurers,


supra, 146 Cal.App.4th at pp. 651, 672.)


26. In a January 24, 2008 order, the trial court ruled that each ABIC shall be deemed


to have been caused by a separate and distinct occurrence within the meaning of the Truck


policies.


27. Following the January 2007 Court of Appeal decision, Truck acknowledged that it


owed Kaiser a complete defense and indemnity under its 1974 policy, retroactive to July 1, 2004,


and resumed the defense and indemnity of ABIC as of September 1, 2007. By August 31, 2007,
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1 excess policy in Community Redevelopment, this interpretation clearly conflicts with their 


2 policies' Drop Down Feature wherein they promise that in the event of exhaustion of the policies 


3 identified in the Schedule of Underlying Insurance (the Home primary policy), they will continue 


4 in force as underlying insurance. Home undisputedly is exhausted and therefore First State and 


5 Westchester must continue in force as underlying msurance. Any interpretation otherwise 


6 violates the unambiguous terms of their policies. 


7 B. LMI Should Have Dropped Down and Continued In Force as Underlying 


8 
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Insurance When the Fireman's Fund Policies Exhausted on April 30, 2004 


1. T.P. 7 Form 


As identified previously, the T.P. 7 Form was the insuring agreement/policy form used to 


msure Kaiser from March 1, 1953 through September 15, 1958. These LMI policies were 


specifically excess to the Fireman's Fund policies identified in their schedule of underlying 


insurance. The T.P. 7 Form provides that 


it is expressly agreed that liability shall attach to the Underwriters only after the 
Primary Insurers have paid or have been held liable to pay the full amount of their 
respective ultimate net loss liability as follows: 


$200,000.00 ultimate net loss in respect of each person and, subject to that 
same limit each person, 
$1,000,000.00 ultimate net loss in respect of each accident but, as regards 
Products Liability, 
$1,000,000.00125 ultimate net loss in the aggregate in any one period of 
insurance (hereinafter referred to as the "Primary Limit or Limits") .... 126 


It is undisputed the "Primary Insurer" referred to for ABIC claims is Fireman's Fund. The 


form then defines "Ultimate Net Loss" to mean 


the sums paid in settlement of losses for which the Assured [Kaiser] is liable after 
making deductions for all recoveries, salvages and other insurances ( other than 


125 This is the aggregate limit of the underlying Fireman's Fund primary policies these LMI 
policies sit over. 
126 Tr. Ex. 152 at Bates LMIPOLSTIP000015 (p. 30). 
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recoveries under the policy/ies of the Primary Insurers), whether recoverable or 
not, and shall exclude all expenses and 'Costs' .127 


This provides, in relevant part, that for any loss, the T.P. 7 coverage will pay net of 


deductions for underlying recoveries, including other insurance, over the "Primary Insurance" 


(Fireman's Fund) 128 coverage. As noted above and in this Court's Phase I and II rulings, and 


consistent with this provision, any ABIC loss that triggered the Fireman's Fund policies was 


allocated to all triggered primary policies. 129 Thus, "deductions were made for all ... other 


insurances" vis-a-vis allocation to all triggered policies, i.e., the other primary policies paid their 


pro rata share of each loss paid by Fireman's Fund under its scheduled policies. This allocation 


process continued until exhaustion of the Fireman's Fund policies, and renders moot any 


argument by LMI that this "other insurance" condition has not been met. Regardless, all the 


above discussed authorities and argument showing such "other insurance" wording is disregarded 


where it "conflicts" with express attachment language - policies shall apply once scheduled 


d 1 . . xh d 130 un er ymg 1s e auste . 


The T.P. 7 Form specifically addresses how it responds once the scheduled underlying 


policy(ies) exhaust: 


3. ATTACHMENT OF LIABILITY. - Liability under this Insurance shall not attach 
unless and until the Primary Insurers shall have admitted liability for the Primary 
Limit or Limits, or unless and until the Assured has by final judgment been 
adjudged to pay a sum which exceeds such Primary Limit or Limits. 131 


127 Tr. Ex. 152. 
128 Tr. Ex. 152, 1 10. 
129 Tr. Ex. 327 [Fireman's Fund Settlement Agreement]; Tr. Ex. 193 [Stipulation and Order Re 
Non-Truck Primary Policy Exhaustion]. 
130 LMI's PMK deponent, Peter Wilson, identified this "other insurance" wording as similar to 
the "other insurance" clause in the Price Forbes and LRD Forms. Deposition of Peter Wilson 
(March 10, 2016) ("Wilson Depo."), 62:8 - 12; 62:18 - 63:1. Peter Wilson was a fact witness 
produced by LMI for deposition who has knowledge regarding the London Market and the policy 
forms at issue here. Wilson Depo., 10: 17 - 25; 32:3 - 25. 
131 Tr. Ex. 152 at Bates LMIPOLSTIP000015 (p. 30). 
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1 Thus, the T.P. 7 Form unequivocally states that if the Primary Insurer (scheduled 


2 underlying) pays its limit, coverage placed on the T.P. 7 Form attaches. Fireman's Fund primary 


3 policies admittedly exhausted on April 30, 2004, and did so with all other triggered insurers' 


4 policies paying their share (deducted from) of the loss. 132 Thus, the express terms of the 


5 "Attachment of Liability" provision require LMI coverage placed on the T.P. 7 Form to attach 


6 and contribute to ABIC indemnity133 payments since the date of the Fireman's Fund exhaustion. 
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11. Price Forbes Form 


The LMI insurance issued to Kaiser from September 15, 1958 through September 15, 


1961, was placed on the Price Forbes Form. 134 The Price Forbes Form promises 


"to indemnify the Assured for all sums which the Assured shall be obligated to pay by reason of 


the liability ... imposed upon the Assured by law .... " 135 The "Limit of Liability" provision 


states: 


Underwriters hereon shall only be liable for the ultimate net loss136 the excess of 
either 


(1) the amount recoverable under underlying msurances as set out m the 
attached Schedule, 137 or 


132 Tr. Ex. 193 [Stipulation and Order Re Non-Truck Primary Policy Exhaustion]. 
133 Truck concedes that LMI coverage placed on the T.P. 7 Form only contributes to indemnity 
payments and not defense costs. Thus, LMI' s "drop down" duty is to contribute with Truck to 
indemnity payments. 
134 Tr. Ex. 152, 1 12, Ex. G-2 (Bates LMIPOLSTIP000192 - 97 (pp. 224 - 29)) (Price Forbes 
Form). This was a three-year policy (September 15, 1958, to September 15, 1961), however it 
was extended from September 15, 1961, to December 31, 1961; in this extension the LRD Policy 
Form was used for this 3 ½ month period. See id. 1 12, Ex. G-2 (Bates LMIPOLSTIP000208 (p. 
240)) (endorsement attaching the LRD Form (Bates LMIPOLSTIP00021 l - 15 (pp. 243 - 47))). 
135 Tr. Ex. 152 at Bates LMIPOLSTIP000192 (p. 224). 
136 "Ultimate net loss" is defined as the total sum the policyholder becomes obligated to pay and 
includes, medical costs, wages, compensation, fees, charges and law costs, etc. See Tr. Ex. 152 at 
Bates LMIPOLSTIP000194 (p. 226). 
137 The "attached Schedule" identifies the Fireman's Fund policy (by its limits) as the underlying 
primary policy. Tr. Ex. 152 at Bates LMIPOLSTIP000198 (p. 230); see also Tr. Ex. 152, 110. 
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(2) $25,000.00 ultimate net loss in respect of each occurrence not covered by said 
underlying insurance (hereinafter called the 'underlying limits') .... 138 


The Price Forbes Form's Drop Down Feature then identifies the attachment point in the scenario 


where the scheduled underlying policy's limits are either reduced or exhausted: 


In the event of reduction or exhaustion of the aggregate limits of liability under 
said139 underlying insurance by reason of losses paid thereunder, this Certificate 
shall 


(1) in the event ofreduction pay the excess of the reduced underlying limit; 


(2) in the event of exhaustion continue in force as underlying insurance. 140 


Significantly, LMI' s "drop down" obligation is not dependent upon the exhaustion of any 


insurance other than "scheduled" insurance; the duty is expressly triggered when Scheduled 


insurance has been exhausted "by reason of losses paid thereunder." 141 Fireman's Fund is the 


scheduled primary policy covering losses at issue in this case, i.e., ABIC. 142 And all parties agree 


those policies are exhausted. 143 Both the "Limit of Liability" provision and the Drop Down 


Feature make it evident that upon exhaustion of the underlying scheduled primary policy, the 


policy will drop down and "continue in force as underlying insurance." Accordingly, LMI then, 


as drop down de facto primary insurance, contribute with Truck to both defense and indemnity 


payments on behalf of Kaiser. California courts hold that unless an excess policy provides 


otherwise, once primary coverage is exhausted, the defense burden shifts to the excess insurer 


138 Tr. Ex. 152 at Bates LMIPOLSTIP000192 (p. 224) (emphasis added). 
139 In contrast to the policy at issue in Community Redevelopment, where in the drop down 
provision, "said underlying" referred back to both scheduled and unscheduled and required 
exhaustion of both, in the Price Forbes Form, "said" underlying insurance refers back to Clause 
(1) of "Limit of Liability" identifying underlying insurance as only that listed in the Schedule -
this is the only prior, or "said," reference to "underlying insurance." 
140 Tr. Ex. 152 at Bates LMIPOLSTIP000192 (p. 224) (emphasis added). The operation of this 
"drop down" provision is depicted in the graphic on page 22, supra. 
141 Tr. Ex. 152 at Bates LMIPOLSTIP000192 (p. 224). 
142 Tr. Ex. 152, 1 10. 
143 Tr. Ex. 193 [Stipulation and Order Re Non-Truck Primary Policy]. 
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1 Thus, the T.P. 7 Form unequivocally states that if the Primary Insurer (scheduled 


2 underlying) pays its limit, coverage placed on the T.P. 7 Form attaches. Fireman's Fund primary 


3 policies admittedly exhausted on April 30, 2004, and did so with all other triggered insurers' 


4 policies paying their share (deducted from) of the loss. 132 Thus, the express terms of the 


5 "Attachment of Liability" provision require LMI coverage placed on the T.P. 7 Form to attach 


6 and contribute to ABIC indemnity133 payments since the date of the Fireman's Fund exhaustion. 
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11. Price Forbes Form 


The LMI insurance issued to Kaiser from September 15, 1958 through September 15, 


1961, was placed on the Price Forbes Form. 134 The Price Forbes Form promises 


"to indemnify the Assured for all sums which the Assured shall be obligated to pay by reason of 


the liability ... imposed upon the Assured by law .... " 135 The "Limit of Liability" provision 


states: 


Underwriters hereon shall only be liable for the ultimate net loss136 the excess of 
either 


(1) the amount recoverable under underlying msurances as set out m the 
attached Schedule, 137 or 


132 Tr. Ex. 193 [Stipulation and Order Re Non-Truck Primary Policy Exhaustion]. 
133 Truck concedes that LMI coverage placed on the T.P. 7 Form only contributes to indemnity 
payments and not defense costs. Thus, LMI' s "drop down" duty is to contribute with Truck to 
indemnity payments. 
134 Tr. Ex. 152, 1 12, Ex. G-2 (Bates LMIPOLSTIP000192 - 97 (pp. 224 - 29)) (Price Forbes 
Form). This was a three-year policy (September 15, 1958, to September 15, 1961), however it 
was extended from September 15, 1961, to December 31, 1961; in this extension the LRD Policy 
Form was used for this 3 ½ month period. See id. 1 12, Ex. G-2 (Bates LMIPOLSTIP000208 (p. 
240)) (endorsement attaching the LRD Form (Bates LMIPOLSTIP00021 l - 15 (pp. 243 - 47))). 
135 Tr. Ex. 152 at Bates LMIPOLSTIP000192 (p. 224). 
136 "Ultimate net loss" is defined as the total sum the policyholder becomes obligated to pay and 
includes, medical costs, wages, compensation, fees, charges and law costs, etc. See Tr. Ex. 152 at 
Bates LMIPOLSTIP000194 (p. 226). 
137 The "attached Schedule" identifies the Fireman's Fund policy (by its limits) as the underlying 
primary policy. Tr. Ex. 152 at Bates LMIPOLSTIP000198 (p. 230); see also Tr. Ex. 152, 110. 
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(2) $25,000.00 ultimate net loss in respect of each occurrence not covered by said 
underlying insurance (hereinafter called the 'underlying limits') .... 138 


The Price Forbes Form's Drop Down Feature then identifies the attachment point in the scenario 


where the scheduled underlying policy's limits are either reduced or exhausted: 


In the event of reduction or exhaustion of the aggregate limits of liability under 
said139 underlying insurance by reason of losses paid thereunder, this Certificate 
shall 


(1) in the event ofreduction pay the excess of the reduced underlying limit; 


(2) in the event of exhaustion continue in force as underlying insurance. 140 


Significantly, LMI' s "drop down" obligation is not dependent upon the exhaustion of any 


insurance other than "scheduled" insurance; the duty is expressly triggered when Scheduled 


insurance has been exhausted "by reason of losses paid thereunder." 141 Fireman's Fund is the 


scheduled primary policy covering losses at issue in this case, i.e., ABIC. 142 And all parties agree 


those policies are exhausted. 143 Both the "Limit of Liability" provision and the Drop Down 


Feature make it evident that upon exhaustion of the underlying scheduled primary policy, the 


policy will drop down and "continue in force as underlying insurance." Accordingly, LMI then, 


as drop down de facto primary insurance, contribute with Truck to both defense and indemnity 


payments on behalf of Kaiser. California courts hold that unless an excess policy provides 


otherwise, once primary coverage is exhausted, the defense burden shifts to the excess insurer 


138 Tr. Ex. 152 at Bates LMIPOLSTIP000192 (p. 224) (emphasis added). 
139 In contrast to the policy at issue in Community Redevelopment, where in the drop down 
provision, "said underlying" referred back to both scheduled and unscheduled and required 
exhaustion of both, in the Price Forbes Form, "said" underlying insurance refers back to Clause 
(1) of "Limit of Liability" identifying underlying insurance as only that listed in the Schedule -
this is the only prior, or "said," reference to "underlying insurance." 
140 Tr. Ex. 152 at Bates LMIPOLSTIP000192 (p. 224) (emphasis added). The operation of this 
"drop down" provision is depicted in the graphic on page 22, supra. 
141 Tr. Ex. 152 at Bates LMIPOLSTIP000192 (p. 224). 
142 Tr. Ex. 152, 1 10. 
143 Tr. Ex. 193 [Stipulation and Order Re Non-Truck Primary Policy]. 
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1 even if its policy does not expressly provide for defense coverage; the excess carrier's obligation 


2 to defend is implied from its obligation to cover losses. See Pac. Indem. Co. v. Fireman's Fund 


3 Ins. Co., 175 Cal. App. 3d 1191, 1200 (1985); Aetna Cas. & Surety Co. v. Certain Underwriters 


4 at Lloyds of London, 56 Cal. App. 3d 791, 804 (1976); Flintkote, 2008 WL 3270922, at *27. 


5 The language in the Price Forbes Form is either identical to or more explicit than every 


6 policy considered in California vertical exhaustion cases. For example, in Carmel Development, 


7 an excess policy issued by Fireman's Fund stated that "[ s ]ubject to the other provisions of this 


8 policy, We will pay on behalf of the Insured those sums in excess of Primary Insurance that the 


9 Insured becomes legally obligated to pay as damages." 126 Cal. App. 4th at 510. The "Primary 


10 Insurance" was described as the scheduled primary policy. Based on this language the court held 


11 that the Fireman's Fund policy was a specific excess policy. Id.; see also HDI-Gerling, 2008 WL 


12 2740338, at *6 (holding vertical exhaustion applies to policy language promising to pay in 


13 "excess of 'retained limit', which is the greater of ... the total amounts stated as the applicable 


14 limits of the underlying policies listed in the Schedule of Underlying Insurance and the applicable 


15 limits of any other insurance providing coverage to the 'Insured' during the Policy Period .... "); 


16 Travelers Cas. & Sur. Co., 122 Cal. App. 4 at 956 (holding vertical exhaustion applied to the 


17 defense duty where the policy stated that it would "pay on behalf of the insured ... in excess of 


18 the total applicable limits of underlying insurance," and underlying insurance was defined as that 


19 in the schedule.); Flintkote, 2008 WL 3270922, at *22, *25 (finding vertical exhaustion applies to 


20 policy language that promised to "indemnify the insured for ultimate net loss in excess of the 


21 underlying limit . . . to which this insurance applies," and underlying limit was defined as 


22 "amounts of the applicable limits of liability of the underlying insurance as stated in the Schedule 


23 of Underlying Insurance Policies .... "). 


24 
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The Price Forbes Form, as with most other policy forms here and in the California vertical 


exhaustion cases discussed, includes an "Other Insurance" clause, that provides: 


[i]f other valid and collectible insurance with any other insurer is available to the 
Assured covering a loss also covered by this Certificate, other than insurance that 
is in excess of the insurance afforded by this Certificate, the insurance afforded by 
this Certificate shall be in excess of and shall not contribute with such other 
· 144 msurance. 


Although it purports to make the policy excess to all other insurance, as discussed above, 


it is not enforceable to override the explicit drop down obligation over just scheduled underlying. 


In Carmel Development, discussed supra, the California Court of Appeal explicitly rejected the 


argument that a conflicting "other insurance" provision overrode the drop down promise over just 


scheduled underlying. 126 Cal. App. 4th at 511. California courts have consistently held these 


"other insurance" provisions apply only as between insurers at the same level, i.e., excess vs. 


excess, or primary vs. primary, and they disregard conflicting "other insurance" clauses or use 


them only to determine how payments are to be allocated among the insurers at the same level. 


Dart Indus., Inc., 28 Cal. 4th at 1078 n. 6; Carmel Dev., 126 Cal. App. 4th at 513. Of course 


here, pursuant to their drop down obligation LMI become primary and then do pro rate/allocate 


with Truck. See "Other Insurance" Section of this Brief, supra. 


m. LRDForm 


18 The LMI insurance issued to Kaiser from September 15, 1961 through December 31, 


19 1964, was placed on the LRD Form. 145 The applicable LRD Form language is nearly identical to 


20 the Price Forbes Form. Rather than making redundant argument here, where applicable Truck 


21 


22 


23 


24 


144 Tr. Ex. 152 at Bates LMIPOLSTIP000196 (p. 228). 
145 Tr. Ex. 152, 1 12, Ex. G-2 (Bates LMIPOLSTIP000192 - 97 (pp. 224 - 29)) (Price Forbes 
Form). This was a three-year policy (September 15, 1958, to September 15, 1961), however it 
was extended from September 15, 1961, to December 31, 1961; in this extension the LRD Policy 
Form was used for this 3 ½ month period. See id. 1 12, Ex. G-2 (Bates LMIPOLSTIP000208 (p. 
240)) (endorsement attaching the LRD Form (Bates LMIPOLSTIP00021 l - 15 (pp. 243 - 47))). 
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1 will refer the Court back to the Price Forbes Form section. The LRD Form promises that the 


2 Underwriters (those subscribing to the policy) will 


3 indemnify the Assured for all sums which the Assured shall be obligated to pay by 
reason of the liability ... [i]mposed upon the Assured by law ... for damages, 


4 direct or consequential and expenses, all as more fully defined by the term 
'ultimate net loss' on account of: - (i) Personal Injuries, including death at any 


5 time resulting therefrom ... _ 146 


6 The "Limit of Liability" provision states that 


7 Underwriters hereon shall only be liable for the ultimate net loss 147 the excess of 
either 
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(a) the limits of the underlying insurances as set out in the attached schedule in 
respect of each occurrence covered by said underlying insurances, or 


(b) $25,000 ultimate net loss in respect of each occurrence not covered by said 
underlying insurances, (hereinafter called the 'underlying limits') .... 148 


The LRD Form's Drop Down Feature then identifies the attachment point in the scenario where 


the scheduled underlying policy's limits are either reduced or exhausted: 


In the event of reduction or exhaustion of the aggregate limits of liability under 
said underlying insurances149 by reason of losses paid thereunder, this policy 
shall 


( 1) in the event of reduction pay the excess of the reduced underlying limit 


(2) in the event of exhaustion continue in force as underlying insurance .150 


146 Tr. Ex. 152 at Bates LMIPOLSTIP000313 (p. 355). 
147 Ultimate net loss is defined as the total sum the policyholder becomes obligated to pay and 
includes medical costs, wages, compensation, fees, charges and law costs, etc. See Tr. Ex. 152 at 
Bates LMIPOLSTIP0003 l 4 (p. 356). 
148 Tr. Ex. 152 at Bates LMIPOLSTIP000313 (p. 355) (emphasis added). This is one of the 
"umbrella" features of an excess/umbrella policy wherein the coverage provided by the umbrella 
policy is broader than the underlying primary policy - it will cover liability not covered by the 
primary policy, which is not relevant to this dispute. 
149 As in the Price Forbes Form and in contrast to the policy in Community Redevelopment, "said 
underlying" refers only to the above described scheduled underlying. 
150 Tr. Ex. 152 at Bates LMIPOLSTIP000313 (p. 355). (emphasis added). 
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1 As with the Price Forbes Form, the LRD Form's "drop down" obligation is not dependent 


2 upon the exhaustion of any insurance other than "scheduled" insurance. Both the "Limit of 


3 Liability" provision and the Drop Down Feature make it evident that upon exhaustion of the 


4 underlying scheduled primary policy, the policy will drop down and "continue in force as 


5 underlying insurance." As underlying primary, LMI contributes with Truck to both the defense 


6 and indemnity payments made on behalf of Kaiser in the underlying ABIC suits. 151 


7 Significantly, the Price Forbes and LRD Forms' policy language is stronger than nearly all 


8 policy language in California vertical exhaustion cases. See case citations in Price Forbes Form 


9 Section, supra. 
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1v. LMI's Drafting Intent Confirms Their Drop Down Duty 


Historic documents from the drafting period of the above forms reflect in their discussion 


of intent and application that these forms were drafted to drop down "seamlessly" over the 


erosion/exhaustion of aggregate limits in concurrent underlying primary-that for the same period 


as the excess, as if the insured had purchased a single policy with limits of both primary and 


excess combined. These documents are found among those produced by the Lloyd's Underwriters 


Non-Marine Association ("N_Mjl") in London. 152 As Peter Wilson, LMI's fact witness, testified, 


the issue of "non-concurrency" between excess and primary/underlying policies was discussed in 


London153 and there are numerous documents to/from the NMA and/or in its files that reflect 


these discussions and their context - the drop down obligation of the excess/umbrella. For 
151 Again, LMI likely will attempt to direct the Court to the LRD Form's "other insurance" 
clause, which as discussed above, has no application here. See analysis in the "Other Insurance" 
Section, and discussion in the Price Forbes Section, supra. 
152 Peter Wilson identified the NMA as "a group of Lloyd's underwriters. In fact, every non
marine underwriter would have - their syndicate would have been part of the NMA .... their role 
was to approve policy language or endorsement language .... [t]hey also ... kept themselves 
abreast of what was happening in other insurance markets, and particularly here in the U.S., when 
there were changes to the comprehensive general liability wordings, they would review those and 
discuss amongst themselves .... " Wilson Depo., at 39: 13 - 40:3. 
153 See Wilson Depo., 83:23 - 84:9. 
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The Price Forbes Form, as with most other policy forms here and in the California vertical 


exhaustion cases discussed, includes an "Other Insurance" clause, that provides: 


[i]f other valid and collectible insurance with any other insurer is available to the 
Assured covering a loss also covered by this Certificate, other than insurance that 
is in excess of the insurance afforded by this Certificate, the insurance afforded by 
this Certificate shall be in excess of and shall not contribute with such other 
· 144 msurance. 


Although it purports to make the policy excess to all other insurance, as discussed above, 


it is not enforceable to override the explicit drop down obligation over just scheduled underlying. 


In Carmel Development, discussed supra, the California Court of Appeal explicitly rejected the 


argument that a conflicting "other insurance" provision overrode the drop down promise over just 


scheduled underlying. 126 Cal. App. 4th at 511. California courts have consistently held these 


"other insurance" provisions apply only as between insurers at the same level, i.e., excess vs. 


excess, or primary vs. primary, and they disregard conflicting "other insurance" clauses or use 


them only to determine how payments are to be allocated among the insurers at the same level. 


Dart Indus., Inc., 28 Cal. 4th at 1078 n. 6; Carmel Dev., 126 Cal. App. 4th at 513. Of course 


here, pursuant to their drop down obligation LMI become primary and then do pro rate/allocate 


with Truck. See "Other Insurance" Section of this Brief, supra. 


m. LRDForm 


18 The LMI insurance issued to Kaiser from September 15, 1961 through December 31, 


19 1964, was placed on the LRD Form. 145 The applicable LRD Form language is nearly identical to 


20 the Price Forbes Form. Rather than making redundant argument here, where applicable Truck 
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144 Tr. Ex. 152 at Bates LMIPOLSTIP000196 (p. 228). 
145 Tr. Ex. 152, 1 12, Ex. G-2 (Bates LMIPOLSTIP000192 - 97 (pp. 224 - 29)) (Price Forbes 
Form). This was a three-year policy (September 15, 1958, to September 15, 1961), however it 
was extended from September 15, 1961, to December 31, 1961; in this extension the LRD Policy 
Form was used for this 3 ½ month period. See id. 1 12, Ex. G-2 (Bates LMIPOLSTIP000208 (p. 
240)) (endorsement attaching the LRD Form (Bates LMIPOLSTIP00021 l - 15 (pp. 243 - 47))). 
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1 will refer the Court back to the Price Forbes Form section. The LRD Form promises that the 


2 Underwriters (those subscribing to the policy) will 


3 indemnify the Assured for all sums which the Assured shall be obligated to pay by 
reason of the liability ... [i]mposed upon the Assured by law ... for damages, 


4 direct or consequential and expenses, all as more fully defined by the term 
'ultimate net loss' on account of: - (i) Personal Injuries, including death at any 


5 time resulting therefrom ... _ 146 


6 The "Limit of Liability" provision states that 


7 Underwriters hereon shall only be liable for the ultimate net loss 147 the excess of 
either 
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(a) the limits of the underlying insurances as set out in the attached schedule in 
respect of each occurrence covered by said underlying insurances, or 


(b) $25,000 ultimate net loss in respect of each occurrence not covered by said 
underlying insurances, (hereinafter called the 'underlying limits') .... 148 


The LRD Form's Drop Down Feature then identifies the attachment point in the scenario where 


the scheduled underlying policy's limits are either reduced or exhausted: 


In the event of reduction or exhaustion of the aggregate limits of liability under 
said underlying insurances149 by reason of losses paid thereunder, this policy 
shall 


( 1) in the event of reduction pay the excess of the reduced underlying limit 


(2) in the event of exhaustion continue in force as underlying insurance .150 


146 Tr. Ex. 152 at Bates LMIPOLSTIP000313 (p. 355). 
147 Ultimate net loss is defined as the total sum the policyholder becomes obligated to pay and 
includes medical costs, wages, compensation, fees, charges and law costs, etc. See Tr. Ex. 152 at 
Bates LMIPOLSTIP0003 l 4 (p. 356). 
148 Tr. Ex. 152 at Bates LMIPOLSTIP000313 (p. 355) (emphasis added). This is one of the 
"umbrella" features of an excess/umbrella policy wherein the coverage provided by the umbrella 
policy is broader than the underlying primary policy - it will cover liability not covered by the 
primary policy, which is not relevant to this dispute. 
149 As in the Price Forbes Form and in contrast to the policy in Community Redevelopment, "said 
underlying" refers only to the above described scheduled underlying. 
150 Tr. Ex. 152 at Bates LMIPOLSTIP000313 (p. 355). (emphasis added). 
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1 As with the Price Forbes Form, the LRD Form's "drop down" obligation is not dependent 


2 upon the exhaustion of any insurance other than "scheduled" insurance. Both the "Limit of 


3 Liability" provision and the Drop Down Feature make it evident that upon exhaustion of the 


4 underlying scheduled primary policy, the policy will drop down and "continue in force as 


5 underlying insurance." As underlying primary, LMI contributes with Truck to both the defense 


6 and indemnity payments made on behalf of Kaiser in the underlying ABIC suits. 151 


7 Significantly, the Price Forbes and LRD Forms' policy language is stronger than nearly all 


8 policy language in California vertical exhaustion cases. See case citations in Price Forbes Form 


9 Section, supra. 
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1v. LMI's Drafting Intent Confirms Their Drop Down Duty 


Historic documents from the drafting period of the above forms reflect in their discussion 


of intent and application that these forms were drafted to drop down "seamlessly" over the 


erosion/exhaustion of aggregate limits in concurrent underlying primary-that for the same period 


as the excess, as if the insured had purchased a single policy with limits of both primary and 


excess combined. These documents are found among those produced by the Lloyd's Underwriters 


Non-Marine Association ("N_Mjl") in London. 152 As Peter Wilson, LMI's fact witness, testified, 


the issue of "non-concurrency" between excess and primary/underlying policies was discussed in 


London153 and there are numerous documents to/from the NMA and/or in its files that reflect 


these discussions and their context - the drop down obligation of the excess/umbrella. For 
151 Again, LMI likely will attempt to direct the Court to the LRD Form's "other insurance" 
clause, which as discussed above, has no application here. See analysis in the "Other Insurance" 
Section, and discussion in the Price Forbes Section, supra. 
152 Peter Wilson identified the NMA as "a group of Lloyd's underwriters. In fact, every non
marine underwriter would have - their syndicate would have been part of the NMA .... their role 
was to approve policy language or endorsement language .... [t]hey also ... kept themselves 
abreast of what was happening in other insurance markets, and particularly here in the U.S., when 
there were changes to the comprehensive general liability wordings, they would review those and 
discuss amongst themselves .... " Wilson Depo., at 39: 13 - 40:3. 
153 See Wilson Depo., 83:23 - 84:9. 
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12 
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14 
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16 


17 


18 


19 


20 
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24 


example, in a September 7, 1964, letter to "the Secretary" of the NMA, the Lloyd's Insurance 


Brokers' Association advised that in "purchasing the excess coverage an assured will assume that 


the effect of the excess coverage will be exactly the same as it would have been had he increased 


h . . 1· b d ,,1s4 1s pnmary po icy y en orsement .... 


In a 1964 Policy Revision memo by an NMA Sub Committee, the Sub Committee notes: 


"[w]hen aggregate limits are involved the Excess Policy could become primary if the Primary is 


exhausted by losses occurring during the period of the Excess Policy."155 The Sub Committee 


then discussed the problem if the inception dates of the Primary and Excess do not coincide. 156 


In a follow up October 2, 1964, letter to the Secretary of the NMA, the Lloyd's Insurance 


Brokers' Association points out that certain U.S. umbrella/excess carrier were attaching 


endorsements to address their "non-concurrency" issue. 157 They listed wording being used by 


Travelers Insurance Company almost identical to the wording in Endorsement No. 3 to First 


State's policy here. 158 


Finally, in a February 9, 1983, memo the Accident Offices Association in London wrote 


to the NMA pointing out: "The overriding principle in the arrangement of insurance on a layered 


basis is to ensure that the protection afforded to the policyholder throughout the layers is no less 


than would have been provided if the insurance had been arranged under a single policy."159 


They further noted: "Exhaustion/Drop Down Clause. It is implicit in the definition of Limit of 


Indemnity in the policy schedule that upon the exhaustion of the aggregate limit for Products 


154 Tr. Ex. 201 at Bates NMA09883. 
155 Tr. Ex. 202 at Bates NMA10088 (emphasis in original). 
156 Tr. Ex. 202 at Bates NMA10088 - 90. 
157 Tr. Ex. 204. 
158 Tr. Ex. 204 at Bates NMA10129; see Tr. Ex. 153, Ex. 1, Bates KINS123197 (p. 15) 
[Endorsement #3to First State policy]. 
159 Tr. Ex. 206 at Bates NMAl 1118. 
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1 Liability under the primary policy the excess policy 'drops down' to pick up Products claims 


2 from the ground up and no separate drop down clause is therefore necessary."160 


3 C. First State Should Have Dropped Down and Continued In Force as Underlying 


4 


5 


6 


Insurance When Home Exhausted on December 14, 1999 


First State insured Kaiser as a first excess/umbrella policy from April 1, 1983 through 


May 1, 1984. 161 The insuring agreement/policy form states that First State will 


indemnify the INSURED for ULTIMATE NET LOSS, as defined hereinafter, in 
7 excess of RETAINED LIMIT, as herein stated, [for] all sums which the INSURED 


shall be obligated to pay by reason of the liability imposed upon the INSURED by 
8 law or liability ... because of ... PERSONAL INJURY .... 162 


9 Under the "Underlying Limit - Retained Limit" provision, the policy states that 


10 [t]he Company shall be liable only for the ULTIMATE NET LOSS in excess of 
the greater of the INSURED'S: 


11 


12 


13 


14 


15 


16 


A. UNDERLYING LIMIT - an amount equal to the limits of liability 
indicated beside the underlying insurance listed in Schedule A of 
underlying insurance, plus the applicable limits of any other underlying 
insurance collectible by the INSURED; or 


B. RETAINED LIMIT - The amount specified in Item 31B of the 
Declarations as the result of any one occurrence not covered by said 
underlying insurance, and which shall be borne by the INSURED. 163 


Clause A qualifies "underlying insurance" as those found in Schedule A and all other 


17 unscheduled collectible insurance. Clause B then incorporates Clause A's reference by its 


18 


19 


20 


21 


22 


23 


24 


statement "said underlying insurance." However, just below Clauses A and B, in the "Limit of 


Liability" section, is the policy's Drop Down Feature, which states: 


In the event that the aggregate limits of liability of the underlying policies, listed 
in the schedule of underlying insurance, 164 are exhausted solely as the result of 


160 Tr. Ex. 206 at Bates NMAl 1120 - 21. 
161 Tr. Ex. 153, Ex. 1. 
162 Tr. Ex. 153 at Bates KINS123188 (p. 6). 
163 Tr. Ex. 153 (emphasis added). 
164 There is no mention of "said underlying insurance" or "plus the applicable limits of any other 
underlying insurance collectible by the Insured." It refers only to the exhaustion of the policy/ies 
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1 OCCURENCES taking place after the inception date of this policy, this policy 
shall, subject to the Company's limit of liability and to other terms of this 


2 policy ... continue in force as underlying insurance for the remainder of the policy 
year of the underlying policy or until the aggregate limit of liability as stated in 


3 Item 3 II is exhausted .... 165 


4 Both Clause A and Clause B expressly qualified the term "underlying insurance," as both 


5 scheduled and "any other underlying" (Clause B by referring to "said underlying" which was set 


6 forth as both above), but the "Limit of Liability" provision's Drop Down Feature removed the 


7 qualifier, expressly requiring only exhaustion of the scheduled primary policy for the policy to 


8 drop down and continue in force as underlying insurance. 166 While the above Drop Down Feature 


9 is clear and unambiguous, Endorsement No. 3 to the First State policy further confirms First 


10 State's drop down obligation: 


11 NON-CONCURRENCY OF AGGREGATE PERIOD 


12 It is hereby understood and agreed that: 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


(continued ... ) 


listed in the Schedule of Underlying Insurance. 
165 Id. at Bates KINS 123188 (p. 6) (emphasis added). 
166 First State and Westchester will argue that the drop down provision is "subject ... to other 
terms of this policy," which implicitly incorporates by reference "other underlying insurance" as 
a condition precedent to drop down. But the First State and Westchester policies use very explicit 
qualifiers for "underlying insurance," depending on the feature of the policy. For Underlying 
Limit - Retained Limit, the excess/occurrence/catastrophe provision, it qualifies it as scheduled 
plus "any other underlying." For Limit of Liability/ Drop Down Feature, it qualifies it as only 
policies listed in the schedule. For "Defense - Settlement" of occurrences not covered by 
scheduled, it adds the qualifier "or not covered by any other underlying," and in Section B it says 
the company has the right to associate in on defense if underlying "whether or not listed in 
Schedule A," applies to an occurrence. In Exclusion I it says the policy only applies to assault 
and battery and other specified coverages if "a policy listed in the schedule of underlying 
insurance" covers it. In "Definitions" for "Ultimate Net Loss" it lists just "other insurances ... 
other than underlying insurance" and Condition I "underlying insurance" applies only where "this 
policy applies immediately in excess of such underlying insurance." Finally, "Maintenance of 
Underlying Insurance" applies to "underlying policies listed in Schedule A." What is apparent 
from all these uses of "underlying insurance," is that the insurers use specific qualifiers depending 
upon the particular coverage feature addressed, rather than a general incorporation by reference, 
i.e., "subject to other terms," to convert scheduled underlying into scheduled and unscheduled 
underlying as their lawyers now argue. 
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1 In the event of reduction or exhaustion of the aggregate limit or limits designated 
in the Underlying Policy or Policies solely by payment of losses in respect to 


2 accidents or occurrences during any annual period of such Underlying Policy or 
Policies, it is hereby understood and agreed that such insurance as is afforded by 


3 this Policy shall apply in excess of the reduced underlying limit or, if such limit is 
exhausted, shall apply as Underlying Insurance, notwithstanding anything to the 


4 contrary in the terms and conditions of this Policy. 167 


5 It is undisputed that the Home primary policy is "designated" in First State's Schedule of 


6 Underlying Insurance, and that it is the "Underlying Policy" whose "Aggregate Period" is the 


7 subject of this endorsement. First State's PMK witness confirmed this. 168 See, e.g., Legacy 


8 Vulcan, 185 Cal. App. 4th at 690 - 91 (holding where "underlying insurance" is not otherwise 


9 qualified, it referred to scheduled underlying insurance). Indeed, the subject of First State's 


1 o endorsement, apparent on its face, is whether the primary policy "scheduled" beneath the 


11 umbrella is "concurrent" for the same aggregate period as First State's. 


12 It is undisputed that for every ABIC, Home was not the only insurer contributing to 


13 defense and indemnity, but rather all available and collectible insurance (scheduled and 


14 unscheduled - Fireman's Fund, Truck, Home and National Union) paid their share - consistent 


15 with the "Underlying Limit" provision. It is undisputed that through this process the Home 


16 policy exhausted on December 14, 1999 .169 The First State policy expressly provides that once 


17 the Scheduled "Underlying Policy" is exhausted it will drop down and continue in force as 


18 underlying insurance. 170 Pursuant to the explicit policy language, First State should have dropped 


19 


20 
167 Tr. Ex. 153 at Bates KINS123197 (p. 15) (emphasis added). 


21 168 Deposition of Timothy Brady (March 18, 2016) ("Brady Depo."), 102:9 - 12; 102:18 - 23; 
104: 1 - 105: 10 (stating the "underlying insurance" refers to the scheduled primary policy). 


22 Timothy Brady was produced by First State pursuant to a corporate deposition notice. Brady 
Depo., at 11:17 - 18; 12:2- 6. 


23 169 Tr. Ex. 193 [Stipulation and Order Re Non-Truck Primary Policy]; Tr. Ex. 329 [Home 
Settlement Agreement]. 


24 170 Tr. Ex. 153 at Bates KINS123188 (p. 6), KINS123197 (p. 15). 
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1 Liability under the primary policy the excess policy 'drops down' to pick up Products claims 


2 from the ground up and no separate drop down clause is therefore necessary."160 


3 C. First State Should Have Dropped Down and Continued In Force as Underlying 


4 


5 


6 


Insurance When Home Exhausted on December 14, 1999 


First State insured Kaiser as a first excess/umbrella policy from April 1, 1983 through 


May 1, 1984. 161 The insuring agreement/policy form states that First State will 


indemnify the INSURED for ULTIMATE NET LOSS, as defined hereinafter, in 
7 excess of RETAINED LIMIT, as herein stated, [for] all sums which the INSURED 


shall be obligated to pay by reason of the liability imposed upon the INSURED by 
8 law or liability ... because of ... PERSONAL INJURY .... 162 


9 Under the "Underlying Limit - Retained Limit" provision, the policy states that 


10 [t]he Company shall be liable only for the ULTIMATE NET LOSS in excess of 
the greater of the INSURED'S: 


11 


12 


13 


14 


15 


16 


A. UNDERLYING LIMIT - an amount equal to the limits of liability 
indicated beside the underlying insurance listed in Schedule A of 
underlying insurance, plus the applicable limits of any other underlying 
insurance collectible by the INSURED; or 


B. RETAINED LIMIT - The amount specified in Item 31B of the 
Declarations as the result of any one occurrence not covered by said 
underlying insurance, and which shall be borne by the INSURED. 163 


Clause A qualifies "underlying insurance" as those found in Schedule A and all other 


17 unscheduled collectible insurance. Clause B then incorporates Clause A's reference by its 


18 


19 


20 


21 


22 


23 


24 


statement "said underlying insurance." However, just below Clauses A and B, in the "Limit of 


Liability" section, is the policy's Drop Down Feature, which states: 


In the event that the aggregate limits of liability of the underlying policies, listed 
in the schedule of underlying insurance, 164 are exhausted solely as the result of 


160 Tr. Ex. 206 at Bates NMAl 1120 - 21. 
161 Tr. Ex. 153, Ex. 1. 
162 Tr. Ex. 153 at Bates KINS123188 (p. 6). 
163 Tr. Ex. 153 (emphasis added). 
164 There is no mention of "said underlying insurance" or "plus the applicable limits of any other 
underlying insurance collectible by the Insured." It refers only to the exhaustion of the policy/ies 
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1 OCCURENCES taking place after the inception date of this policy, this policy 
shall, subject to the Company's limit of liability and to other terms of this 


2 policy ... continue in force as underlying insurance for the remainder of the policy 
year of the underlying policy or until the aggregate limit of liability as stated in 


3 Item 3 II is exhausted .... 165 


4 Both Clause A and Clause B expressly qualified the term "underlying insurance," as both 


5 scheduled and "any other underlying" (Clause B by referring to "said underlying" which was set 


6 forth as both above), but the "Limit of Liability" provision's Drop Down Feature removed the 


7 qualifier, expressly requiring only exhaustion of the scheduled primary policy for the policy to 


8 drop down and continue in force as underlying insurance. 166 While the above Drop Down Feature 


9 is clear and unambiguous, Endorsement No. 3 to the First State policy further confirms First 


10 State's drop down obligation: 


11 NON-CONCURRENCY OF AGGREGATE PERIOD 


12 It is hereby understood and agreed that: 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


(continued ... ) 


listed in the Schedule of Underlying Insurance. 
165 Id. at Bates KINS 123188 (p. 6) (emphasis added). 
166 First State and Westchester will argue that the drop down provision is "subject ... to other 
terms of this policy," which implicitly incorporates by reference "other underlying insurance" as 
a condition precedent to drop down. But the First State and Westchester policies use very explicit 
qualifiers for "underlying insurance," depending on the feature of the policy. For Underlying 
Limit - Retained Limit, the excess/occurrence/catastrophe provision, it qualifies it as scheduled 
plus "any other underlying." For Limit of Liability/ Drop Down Feature, it qualifies it as only 
policies listed in the schedule. For "Defense - Settlement" of occurrences not covered by 
scheduled, it adds the qualifier "or not covered by any other underlying," and in Section B it says 
the company has the right to associate in on defense if underlying "whether or not listed in 
Schedule A," applies to an occurrence. In Exclusion I it says the policy only applies to assault 
and battery and other specified coverages if "a policy listed in the schedule of underlying 
insurance" covers it. In "Definitions" for "Ultimate Net Loss" it lists just "other insurances ... 
other than underlying insurance" and Condition I "underlying insurance" applies only where "this 
policy applies immediately in excess of such underlying insurance." Finally, "Maintenance of 
Underlying Insurance" applies to "underlying policies listed in Schedule A." What is apparent 
from all these uses of "underlying insurance," is that the insurers use specific qualifiers depending 
upon the particular coverage feature addressed, rather than a general incorporation by reference, 
i.e., "subject to other terms," to convert scheduled underlying into scheduled and unscheduled 
underlying as their lawyers now argue. 
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1 In the event of reduction or exhaustion of the aggregate limit or limits designated 
in the Underlying Policy or Policies solely by payment of losses in respect to 


2 accidents or occurrences during any annual period of such Underlying Policy or 
Policies, it is hereby understood and agreed that such insurance as is afforded by 


3 this Policy shall apply in excess of the reduced underlying limit or, if such limit is 
exhausted, shall apply as Underlying Insurance, notwithstanding anything to the 


4 contrary in the terms and conditions of this Policy. 167 


5 It is undisputed that the Home primary policy is "designated" in First State's Schedule of 


6 Underlying Insurance, and that it is the "Underlying Policy" whose "Aggregate Period" is the 


7 subject of this endorsement. First State's PMK witness confirmed this. 168 See, e.g., Legacy 


8 Vulcan, 185 Cal. App. 4th at 690 - 91 (holding where "underlying insurance" is not otherwise 


9 qualified, it referred to scheduled underlying insurance). Indeed, the subject of First State's 


1 o endorsement, apparent on its face, is whether the primary policy "scheduled" beneath the 


11 umbrella is "concurrent" for the same aggregate period as First State's. 


12 It is undisputed that for every ABIC, Home was not the only insurer contributing to 


13 defense and indemnity, but rather all available and collectible insurance (scheduled and 


14 unscheduled - Fireman's Fund, Truck, Home and National Union) paid their share - consistent 


15 with the "Underlying Limit" provision. It is undisputed that through this process the Home 


16 policy exhausted on December 14, 1999 .169 The First State policy expressly provides that once 


17 the Scheduled "Underlying Policy" is exhausted it will drop down and continue in force as 


18 underlying insurance. 170 Pursuant to the explicit policy language, First State should have dropped 


19 


20 
167 Tr. Ex. 153 at Bates KINS123197 (p. 15) (emphasis added). 


21 168 Deposition of Timothy Brady (March 18, 2016) ("Brady Depo."), 102:9 - 12; 102:18 - 23; 
104: 1 - 105: 10 (stating the "underlying insurance" refers to the scheduled primary policy). 


22 Timothy Brady was produced by First State pursuant to a corporate deposition notice. Brady 
Depo., at 11:17 - 18; 12:2- 6. 


23 169 Tr. Ex. 193 [Stipulation and Order Re Non-Truck Primary Policy]; Tr. Ex. 329 [Home 
Settlement Agreement]. 


24 170 Tr. Ex. 153 at Bates KINS123188 (p. 6), KINS123197 (p. 15). 
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1 down and contributed with Truck to the defense and indemnity of ABIC's since December 14, 


2 1999. 


3 Even if the Court were to consider the "Underlying Limit" excess feature/provision as 


4 inconsistent with the Drop Down Feature, Endorsement No. 3 expressly provides that its terms 


5 govern over anything to the contrary in the policy - "notwithstanding anything to the contrary ... 


6 in the policy." If a conflict exists between the main body of the policy and an endorsement, the 


7 endorsement prevails. Aerojet-General Corp. v. Transp. Indem. Co., 17 Cal. 4th 38, 50, n. 4 


8 (1997) ('"[I]f there is a conflict in meaning between an endorsement and the body of the policy, 


9 the endorsement controls."') (internal citation omitted); Genesis Ins. Co. v. BRE Props., 916 F. 


10 Supp. 2d 1058, 1073 (N.D. Cal. 2013) 


11 Regardless, the Underlying Limit provision and Drop Down Feature are not inconsistent. 


12 Some courts may think that parts of the umbrella/excess coverage would be 
unenforceable if the umbrella/excess policy attempts to provide de facto primary 


13 coverage on its own terms after the exhaustion of the primary policy. Certain 
terms and conditions of the umbrella/excess policy, i.e., those defining the excess 


14 coverage feature, may be read as being inconsistent with the concept of providing 
primary insurance. A court may therefore disregard the policy provisions relating 


15 to the excess coverage. 


16 W. Jeffrey Woodward et al., IRMI, Commercial Liability Insurance, ch. 11, "Carrying on as 


17 Primary Insurance," https://www.irmi.com/online/cli/chO l l/llllj000/all lj020/bll lj02e (last 


18 visited February 26, 2016), attached at Appendix E; see Hansen v. Degnitz, 283 Wis. 2d 455,462 


19 (Ct. App. 2005) holding that the Underlying Limit provision's statement that the policy was 


20 excess over scheduled and unscheduled insurance, meant that this "condition was designed to 


21 make clear that the umbrella policy was in fact meant to be an umbrella policy. However, the 


22 intent of the exhaustion clause [Drop Down Feature] is to tum the policy into a primary policy 


23 when the [underlying] primary policy is exhausted."). 


24 Even if the Court found a conflict between the clauses, the wording specific to drop down 
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1 In the event of reduction or exhaustion of the aggregate limit or limits designated 
in the Underlying Policy or Policies solely by payment of losses in respect to 


2 accidents or occurrences during any annual period of such Underlying Policy or 
Policies, it is hereby understood and agreed that such insurance as is afforded by 


3 this Policy shall apply in excess of the reduced underlying limit or, if such limit is 
exhausted, shall apply as Underlying Insurance, notwithstanding anything to the 


4 contrary in the terms and conditions of this Policy. 167 


5 It is undisputed that the Home primary policy is "designated" in First State's Schedule of 


6 Underlying Insurance, and that it is the "Underlying Policy" whose "Aggregate Period" is the 


7 subject of this endorsement. First State's PMK witness confirmed this. 168 See, e.g., Legacy 


8 Vulcan, 185 Cal. App. 4th at 690 - 91 (holding where "underlying insurance" is not otherwise 


9 qualified, it referred to scheduled underlying insurance). Indeed, the subject of First State's 


1 o endorsement, apparent on its face, is whether the primary policy "scheduled" beneath the 


11 umbrella is "concurrent" for the same aggregate period as First State's. 


12 It is undisputed that for every ABIC, Home was not the only insurer contributing to 


13 defense and indemnity, but rather all available and collectible insurance (scheduled and 


14 unscheduled - Fireman's Fund, Truck, Home and National Union) paid their share - consistent 


15 with the "Underlying Limit" provision. It is undisputed that through this process the Home 


16 policy exhausted on December 14, 1999 .169 The First State policy expressly provides that once 


17 the Scheduled "Underlying Policy" is exhausted it will drop down and continue in force as 


18 underlying insurance. 170 Pursuant to the explicit policy language, First State should have dropped 


19 


20 
167 Tr. Ex. 153 at Bates KINS123197 (p. 15) (emphasis added). 


21 168 Deposition of Timothy Brady (March 18, 2016) ("Brady Depo."), 102:9 - 12; 102:18 - 23; 
104: 1 - 105: 10 (stating the "underlying insurance" refers to the scheduled primary policy). 


22 Timothy Brady was produced by First State pursuant to a corporate deposition notice. Brady 
Depo., at 11:17 - 18; 12:2- 6. 


23 169 Tr. Ex. 193 [Stipulation and Order Re Non-Truck Primary Policy]; Tr. Ex. 329 [Home 
Settlement Agreement]. 


24 170 Tr. Ex. 153 at Bates KINS123188 (p. 6), KINS123197 (p. 15). 
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1 down and contributed with Truck to the defense and indemnity of ABIC's since December 14, 


2 1999. 


3 Even if the Court were to consider the "Underlying Limit" excess feature/provision as 


4 inconsistent with the Drop Down Feature, Endorsement No. 3 expressly provides that its terms 


5 govern over anything to the contrary in the policy - "notwithstanding anything to the contrary ... 


6 in the policy." If a conflict exists between the main body of the policy and an endorsement, the 


7 endorsement prevails. Aerojet-General Corp. v. Transp. Indem. Co., 17 Cal. 4th 38, 50, n. 4 


8 (1997) ('"[I]f there is a conflict in meaning between an endorsement and the body of the policy, 


9 the endorsement controls."') (internal citation omitted); Genesis Ins. Co. v. BRE Props., 916 F. 


10 Supp. 2d 1058, 1073 (N.D. Cal. 2013) 


11 Regardless, the Underlying Limit provision and Drop Down Feature are not inconsistent. 


12 Some courts may think that parts of the umbrella/excess coverage would be 
unenforceable if the umbrella/excess policy attempts to provide de facto primary 


13 coverage on its own terms after the exhaustion of the primary policy. Certain 
terms and conditions of the umbrella/excess policy, i.e., those defining the excess 


14 coverage feature, may be read as being inconsistent with the concept of providing 
primary insurance. A court may therefore disregard the policy provisions relating 


15 to the excess coverage. 


16 W. Jeffrey Woodward et al., IRMI, Commercial Liability Insurance, ch. 11, "Carrying on as 


17 Primary Insurance," https://www.irmi.com/online/cli/chO l l/llllj000/all lj020/bll lj02e (last 


18 visited February 26, 2016), attached at Appendix E; see Hansen v. Degnitz, 283 Wis. 2d 455,462 


19 (Ct. App. 2005) holding that the Underlying Limit provision's statement that the policy was 


20 excess over scheduled and unscheduled insurance, meant that this "condition was designed to 


21 make clear that the umbrella policy was in fact meant to be an umbrella policy. However, the 


22 intent of the exhaustion clause [Drop Down Feature] is to tum the policy into a primary policy 


23 when the [underlying] primary policy is exhausted."). 


24 Even if the Court found a conflict between the clauses, the wording specific to drop down 
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1 over exhausted aggregates, which is the situation here, controls over the more general excess 


2 wording on how the policy applies to occurrences/losses. See, e.g., Ticor Title Ins. Co. v. Rancho 


3 Santa Fe Ass 'n, 177 Cal. App. 3d 726, 730 (1986) ("if a general and a specific provision are 


4 inconsistent, the specific provision controls."). 


5 Upon exhaustion of the Home primary policy on December 14, 1999, First State was 


6 required to drop down and continue in force as underlying insurance and contribute with Truck 


7 for both defense and indemnity payments on behalf of Kaiser in the underlying ABIC suits. By 


8 virtue of the layered excess coverage Tower, the excess policies sitting above First State "follow 


9 form" to the terms and conditions of the First State policy. The Court's interpretation of the First 


10 State policy applies to all excess policies in the Tower. As a result, once the First State policy is 


11 exhausted, the policy sitting above First State drops down and continues in force in place of the 


12 First State policy. This continues until all policies in the Tower have dropped and exhausted their 


13 applicable limits. 


14 D. Westchester Should Have Dropped Down and Continued In Force as Underlying 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


Insurance When Home Exhausted on December 14, 1999 


The Westchester policy insured Kaiser from May 1, 1984, through April 1, 1985, on the 


"Defender" policy form. 171 The policy form/insuring agreement states that 


[t]he Company agrees to pay on behalf of the insured the ultimate net loss in 
excess of the retained limit hereinafter stated, which the insured may sustain by 
reason of the liability imposed upon the insured by law, arising out of an 
occurrence ... for (a) Personal Injury Liability .... 172 


Endorsement No. 1, which replaced the policy form's "Retained Limit- Limit of Liability" 


provision, states, in relevant part: 


the company's liability shall be only for the ultimate net loss in excess of the 
Insured' s retained limit defined as the greater of: 


171 Tr. Ex. 168. 
172 Tr. Ex. 168 at Bates KINS-1230 (p. 21). 
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1 


2 


3 


(a) the total of the applicable limits of the underlying policies listed in Schedule A 
hereof, and the applicable limits of any other insurance collectible by the 
insured, or 


(b) an amount as stated in Item 4 ( C) of the declarations as the result of any one 
4 occurrence not covered by the said policies or insurance .... 


5 In the event of the reduction or exhaustion of the aggregate limits of liability of the 
underlying policies listed in Schedule A 173 by reason of losses paid thereunder, 


6 this policy, subject to the above limitations, ( 1) in the event of reduction, shall pay 
the excess of the reduced underlying limits; or (2) in the event of exhaustion, shall 


. . C d 1 . . 174 7 contmue m LOrce as un er ymg msurance. 


8 Clause (a) of Endorsement No. 1 qualified its reference to underlying insurance as those 


9 listed in the Schedule of Underlying Insurance, plus "the applicable limits of any other underlying 


10 insurance collectible by the insured." Clause (b), immediately following (a), then refers back to 


11 this underlying insurance qualification by stating "said policies or insurance." Immediately 


12 following Clause (b), however, the Drop Down Feature unequivocally requires exhaustion of only 


13 the "underlying policies listed in Schedule A" - which clearly identifies the Home primary 


14 policy. This provision qualified previous references to both scheduled and unscheduled, 


15 promising drop down over exhaustion of only those "underlying policies listed in Schedule A." 


16 See Legacy Vulcan, 185 Cal. App. 4th at 690 (contrasting clauses with qualified reference to 


17 "underlying insurance" with clauses containing unqualified references to "underlying insurance" 


18 - "underlying insurance" where not otherwise qualified will be construed as scheduled 


19 underlying). As with the First State policy, the Westchester policy throughout, uses explicit 


20 qualifiers to distinguish between "scheduled" and "other underlying." 


21 


22 


23 


24 


173 As discussed with the First State policy, there is no mention of "said underlying insurance" or 
"plus the applicable limits of any other underlying insurance collectible by the Insured." It refers 
only to the exhaustion of the policy/ies listed in the Schedule of Underlying Insurance - which 
here is the undisputedly exhausted Home primary policy. 
174 Tr. Ex. 168, Bates KINS-1228 to 1229 (pp. 19 - 20) (emphasis added). 
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2 Redevelopment that refers to "scheduled ... plus the applicable limits of any other underlying 


3 insurance collectible by the Insured." But, Westchester's policy's (and First State's) Drop Down 


4 Feature differs significantly from the policy in Community Redevelopment. The policy there 


5 conditioned its drop down duty on the exhaustion of "said underlying" insurance, previously 


6 described as both scheduled and unscheduled primary insurance. 50 Cal. App. 4th at 335. In 


7 sharp contrast, Westchester's and First State's policies expressly condition their drop down 


8 obligation on the exhaustion of only the scheduled underlying primary policy - the Home primary 


9 policy. 


1 o It is undisputed that the Home primary policy is Westchester's Scheduled Underlying 
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19 1999. 


20 Again, Truck suspects Westchester, like First State, will argue that the "subject to the 


21 above limitations" statement in the Drop Down Feature incorporates the "Underlying Limit's" 


22 requirement of scheduled and unscheduled insurance. This would improperly impose a condition 


23 precedent by general incorporation/inference and contradicts the otherwise consistent use of 


24 explicit qualifiers of "underlying insurance" throughout the policy. Contract provisions are not 


48 
TRUCK INSURANCE EXCHANGE'S PHASE III-A OPENING TRIAL BRIEF 





		Return to brief (Ctrl+W)

		JA-980-982










1 over exhausted aggregates, which is the situation here, controls over the more general excess 


2 wording on how the policy applies to occurrences/losses. See, e.g., Ticor Title Ins. Co. v. Rancho 
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16 


17 
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22 
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24 


Insurance When Home Exhausted on December 14, 1999 
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Endorsement No. 1, which replaced the policy form's "Retained Limit- Limit of Liability" 


provision, states, in relevant part: 
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Insured' s retained limit defined as the greater of: 


171 Tr. Ex. 168. 
172 Tr. Ex. 168 at Bates KINS-1230 (p. 21). 
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173 As discussed with the First State policy, there is no mention of "said underlying insurance" or 
"plus the applicable limits of any other underlying insurance collectible by the Insured." It refers 
only to the exhaustion of the policy/ies listed in the Schedule of Underlying Insurance - which 
here is the undisputedly exhausted Home primary policy. 
174 Tr. Ex. 168, Bates KINS-1228 to 1229 (pp. 19 - 20) (emphasis added). 
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12 contributing to defense and indemnity, but rather all available and collectible insurance 


13 (scheduled and unscheduled - Fireman's Fund, Truck, Home and National Union) paid their 


14 share - consistent with the "Underlying Limit" provision. It is undisputed that through this 


15 process the Home policy exhausted on December 14, 1999. The Westchester policy expressly 


16 provides that once the Scheduled policy is exhausted it will drop down and continue in force as 


17 underlying insurance. Pursuant to the explicit policy language, Westchester should have dropped 


18 down and contributed with Truck to the defense and indemnity of ABIC's since December 14, 


19 1999. 


20 Again, Truck suspects Westchester, like First State, will argue that the "subject to the 


21 above limitations" statement in the Drop Down Feature incorporates the "Underlying Limit's" 


22 requirement of scheduled and unscheduled insurance. This would improperly impose a condition 


23 precedent by general incorporation/inference and contradicts the otherwise consistent use of 


24 explicit qualifiers of "underlying insurance" throughout the policy. Contract provisions are not 


48 
TRUCK INSURANCE EXCHANGE'S PHASE III-A OPENING TRIAL BRIEF 





		Return to brief (Ctrl+W)

		JA-982










Kaiser Cement & Gypsum Corp. v. Insurance Co. of..., 215 Cal.App.4th 210...
155 Cal.Rptr.3d 283, 13 Cal. Daily Op. Serv. 3801, 2013 Daily Journal D.A.R. 4515


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


155 Cal.Rptr.3d 283
Ordered Not Published


Previously published at: 215 Cal.App.4th 210
(Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115, 8.1120 and 8.1125)


Court of Appeal, Second District, Division 4, California.


KAISER CEMENT AND GYPSUM CORPORATION, Cross-complainant and Respondent,
v.


INSURANCE COMPANY OF THE STATE OF
PENNSYLVANIA, Cross-defendant and Appellant;
Truck Insurance Exchange, Plaintiff and Respondent.


B222310
|


Filed April 8, 2013
|


Review Denied July 17, 2013 *


* In denying review, the Supreme Court ordered that the opinion be not officially published.
(See California Rules of Court --Rules 8.1105, 8.1115 and 8.1125). Kennard, J., is of the
opinion the petition should be granted.


Synopsis
Background: After making indemnity payments to asbestos manufacturer under commercial
general liability (CGL) policies, primary insurer filed action against manufacturer, seeking
declaratory judgment that insurer's policies were exhausted and that insurer had no further duty
to defend or indemnify manufacturer in asbestos-related litigation. Manufacturer filed cross-
complaint against its excess insurers, seeking declaration of coverage under its excess policies.
Primary insurer moved for summary adjudication, and the Superior Court, Los Angeles County,
No. BC249550, Carl J. West, J., granted the motion. Excess insurer petitioned for writ of
mandate. The Court of Appeal granted petition, 146 Cal.App.4th 648, 53 Cal.Rptr.3d 154.
The Superior Court, Carl J. West, J., found that manufacturer's excess coverage would “drop
down” upon exhaustion of the per-occurrence limit of a single primary policy, and granted
summary adjudication against excess insurer on declaratory relief and breach of contract causes of
action. Excess insurer appealed. The Court of Appeal reversed. Excess insurer and manufacturer
petitioned for review. The Supreme Court granted review, superseding the opinion of the Court of
Appeal, and transferred back to the Court of Appeal.
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Holdings: The Court of Appeal, Suzukawa, J., held that:


[1] excess liability insurer's indemnity obligation did not attach until all collectible primary policies
were exhausted, and


[2] primary liability insurer's indemnity obligation for continuing injuries was not subject to annual
stacking.


Reversed and remanded.


Procedural Posture(s): On Appeal; Motion for Summary Adjudication.


West Headnotes (7)


[1] Insurance Scope of coverage
Excess liability insurer's indemnity obligation for each occurrence of asbestos injury did
not attach until all collectible primary liability policies were exhausted, under excess
policy stating that the “retained limit” included “the applicable limit(s) of any other
underlying insurance collectible by the Insured.”


1 Cases that cite this headnote


[2] Insurance Scope of coverage
Under excess policy stating that the “retained limit” includes the limits of liability indicated
in an attached “Schedule of Underlying Insurances” plus “the applicable limit(s) of any
other underlying insurance collectible by the Insured,” “underlying insurance” simply
means “primary insurance.”


[3] Insurance Several injuries
Policy limits for primary liability insurer's indemnity obligation for continuing injuries
were not subject to annual “stacking,” and thus insurer was responsible to pay policy limits
only once per occurrence rather than once per occurrence per year or once per occurrence
per policy, where the limit of liability stated in the policy was applicable “per occurrence,”
and the policy stated that the limit of insurer's liability “as respects any occurrence” “shall
not exceed the per occurrence limit designated in the Declarations.”
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[4] Insurance Amounts Payable
Insurance Scope of coverage
Under excess liability policy expressly premising insurer's duty to indemnify on the
validity and collectibility of underlying primary insurance, the amount of primary
insurance available to insured determined the amount of excess insurer's indemnity
obligation.


[5] Insurance Construction and Effect of Settlement or Release
Liability insurer's settlement agreement with insured was not a stipulation that insurer's
policy limits were subject to annual “stacking,” where the settlement agreement stated that
insured reserved the right to “dispute the issues of exhaustion or aggregate limits” by way
of the judicial process, that the agreement was “not an admission of liability,” and that the
agreement did not “reflect the views of the Parties as to their rights and obligations under
any insurance policy or policies.”


1 Cases that cite this headnote


[6] Declaratory Judgment Appeal and Error
Declaratory Judgment Scope and extent of review in general
Excess liability insurer's failure to make the contention either in the trial court or in its
appellate briefs forfeited the argument on appeal that determining whether the limits of
primary insurer's policies could be stacked required consideration of the language of each
and every primary policy, in insured's action for declaration of coverage under its excess
policies.


1 Cases that cite this headnote


[7] Insurance Primary and excess insurance
In the case of a continuing loss, excess insurance is in excess of all collectible primary
insurance, not merely the scheduled primary policy or policies.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 139.
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*284  APPEAL from a judgment of the Superior Court of Los Angeles County, Carl J. West,
Judge. Reversed and remanded. (Los Angeles County Super. Ct. No. BC249550)


Attorneys and Law Firms


Lynberg & Watkins, Randall J. Peters, and Wendy E. Schultz, Los Angeles, for Cross-defendant
and Appellant.


Duane Morris, Brian A. Kelly, Paul J. Killion, Kathryn T.K. Schultz, Los Angeles, for Amici
Curiae Certain London Market Insurers in Support of Cross-defendant and Appellant.


Jones Day, Philip E. Cook, J.W. Montgomery III, Los Angeles, Pro Hac Vice, and Jason C. Wright
for Cross-complainant and Respondent.


Gibson, Dunn & Crutcher, Scott R. Hoyt, Sarah Fleisig Powers, Los Angeles; Pia, Anderson,
Dorius, Reynard & Moss and Scott R. Hoyt for Plaintiff and Respondent.


SUZUKAWA, J.


INTRODUCTION


We are well acquainted with this case, having addressed it several years ago in London Market
Insurers v. Superior Court (2007) 146 Cal.App.4th 648, 652, 53 Cal.Rptr.3d 154 (LMI ). There, we
considered whether thousands of asbestos bodily injury claims brought against respondent Kaiser
Cement and Gypsum Corporation (Kaiser) constituted a single annual “occurrence” within the
meaning of comprehensive general liability (CGL) policies issued by respondent Truck Insurance
Exchange (Truck). We concluded that they did not: Because under the relevant Truck policies
“occurrence” meant injurious exposure to asbestos, the thousands of claims against Kaiser could
not be deemed a single annual occurrence.


*285  The present appeal concerns a separate but related coverage issue, which arises in part
out of the Supreme Court's seminal decision in Montrose Chemical Corp. v. Admiral Ins. Co.
(1995) 10 Cal.4th 645, 42 Cal.Rptr.2d 324, 913 P.2d 878 (Montrose ). In Montrose, the court
adopted a “ ‘continuous injury’ trigger of coverage” approach to continuing injury claims. Under
that approach, bodily injuries and property damage that occur in several insurance policy periods
are potentially covered by all policies in effect during those periods. (Id. at pp. 654–655, 689, 42
Cal.Rptr.2d 324, 913 P.2d 878.) Montrose provides no guidance, however, as to how to apportion
liability among insurers in continuing injury cases.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0141456301&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0232426401&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0256873701&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0112254401&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0226615501&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0313002801&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0183238001&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0321707601&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0405797301&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0217706001&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0359884001&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0217706001&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0186619901&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011143957&pubNum=0007047&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011143957&pubNum=0007047&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011143957&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Kaiser Cement & Gypsum Corp. v. Insurance Co. of..., 215 Cal.App.4th 210...
155 Cal.Rptr.3d 283, 13 Cal. Daily Op. Serv. 3801, 2013 Daily Journal D.A.R. 4515


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


That question of apportioning liability for continuing injuries is raised squarely by the present
case. Between 1947 and 1987, Kaiser purchased primary insurance policies from four different
insurers, including Truck. During many of the same years, Kaiser also purchased excess insurance
policies. For purposes of this litigation, Kaiser has selected the Truck CGL policy in effect in
1974 (the 1974 primary policy), which has a $500,000 per occurrence limit and no annual liability
limit, to respond initially to all claims that allege asbestos exposure in that year. At issue here is
who is responsible to indemnify Kaiser for asbestos claims that exceed the 1974 primary policy's
$500,000 per occurrence limit. Kaiser and Truck contend that appellant Insurance Company of the
State of Pennsylvania (ICSOP), which issued a first-level excess policy to Kaiser for 1974 (the
1974 excess policy), is responsible to pay claims over $500,000. 1  ICSOP disagrees: It contends
that primary insurance limits must be “stacked,” such that all available primary insurance policies
—that is, all Truck policies issued to Kaiser between 1964 and 1983, as well as primary policies
issued to Kaiser by three other carriers between 1947 and 1987—are exhausted before any excess
insurer need indemnify Kaiser for asbestos bodily injury claims.


1 As in LMI, the “unusual alignment” of the parties is explained by the policies' per occurrence
deductible provisions. Under Truck's primary policies, Kaiser's deductibles range from
$5,000 to $100,000 per occurrence. (LMI,supra, 146 Cal.App.4th at p. 653, fn. 2, 53
Cal.Rptr.3d 154.) There is no deductible due under ICSOP's excess policies. Accordingly,
Kaiser's share of the total asbestos bodily injury liability increases if indemnity is provided
by Truck's primary policies, rather than by the excess policies issued by ICSOP and others.
(Id. at pp. 658–660, 53 Cal.Rptr.3d 154.)


On June 3, 2011, we issued an opinion in which we concluded that under the language of the 1974
primary policy and principles of California law, Truck's maximum exposure for asbestos bodily
injury claims was $500,000 per occurrence. We thus agreed with the trial court that, based on the
policy language, once Truck contributed $500,000 per occurrence, its obligation to Kaiser ceased.
We did not affirm the trial court's grant of summary adjudication, however, because there was
no evidence in the record as to whether the policies issued to Kaiser by primary insurers other
than Truck had been fully exhausted. We therefore could not determine whether ICSOP had a
present duty to indemnify Kaiser. (Kaiser Cement & Gypsum Corp. v. Insurance Co. of State of
Pennsylvania (2011) 196 Cal.App.4th 140, 126 Cal.Rptr.3d 602, review granted Aug. 24, 2011,
S194724.)


The California Supreme Court granted review on August 24, 2011. On October 31, 2012, the
Supreme Court transferred the matter to this court with directions to vacate our decision and to
reconsider it in light of *286  State of California v. Continental Ins. Co. (2012) 55 Cal.4th 186, 145
Cal.Rptr.3d 1, 281 P.3d 1000 (Continental ). Having done so, we again conclude that the policies
Truck issued to Kaiser cannot be stacked, and we remand to the trial court to determine whether
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Kaiser therefore is entitled to summary adjudication of the fifth and sixth causes of action of the
cross-complaint.


STATEMENT OF FACTS AND OF THE CASE


I. The Underlying Asbestos Litigation
Kaiser manufactured a variety of asbestos-containing products, including joint compounds,
finishing compounds, fiberboard, and plastic cements, from 1944 through the 1970's. Kaiser
manufactured these products at 10 different facilities at various times. (LMI,supra, 146
Cal.App.4th at p. 652, 53 Cal.Rptr.3d 154.)


Truck provided primary insurance to Kaiser from 1964 to 1983, through four CGL policies
covering 19 annual policy periods. 2  As relevant here, the policy in effect from January 1, 1974,
through March 1, 1981, contained a $500,000 “per occurrence” liability limit and, in policy years
1974 and 1975, a $5,000 deductible for “each occurrence.” Until April 1980, the policy did not
contain an annual aggregate limit.


2 In our prior opinion, we stated that two separate Truck policies were in effect between 1964
and 1983. (LMI,supra, 146 Cal.App.4th at pp. 658–660, 53 Cal.Rptr.3d 154.) For purposes
of the present opinion, we adopt the parties' contention that there were four separate policies
during these years.


Kaiser apparently was also insured by three other primary carriers between 1947 and 1987:
Fireman's Fund Insurance Company (Fireman's Fund) from 1947 through 1964; Home Indemnity
Company (Home Indemnity) from 1983 through 1985; and National Union Fire Insurance
Company of Pittsburgh (National Union) from 1985 through 1987. In 1993, Truck and Kaiser
entered into agreements with Fireman's Fund, Home Indemnity, and National Union to share
defense and indemnity costs until the aggregate limits of each primary policy were exhausted.
According to Truck, by April 2004, all three primary carriers had given notice that their aggregate
limits were exhausted; thus, after April 30, 2004, Truck was the only primary carrier continuing
to pay defense and indemnity costs for asbestos bodily injury claims.


ICSOP issued a first layer excess policy to Kaiser from January 1, 1974, through January 1, 1977.
That policy provided that ICSOP would indemnify Kaiser for its “ultimate net loss” in excess of its
retained limit, up to the policy limit of $5,000,000 per occurrence. Other insurers, including amici
curiae Certain Underwriters at Lloyd's, London, and certain London Market insurance companies,
issued excess insurance policies to Kaiser in other years.
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By 2004, more than 24,000 claimants had filed products liability suits against Kaiser alleging
that they had suffered bodily injury, including asbestosis and various cancers, as a result of their
exposure to Kaiser's asbestos products. Kaiser tendered these claims to Truck. By October 2004,
Truck's indemnity payments for asbestos bodily injury claims exceeded $50 million and included
at least 39 claims that resulted in payments in excess of $500,000. (Ibid.)


II. The Present Coverage Action
Truck filed the present action against Kaiser on April 30, 2001, seeking a declaration that its
primary policies had been exhausted and it had no further obligation to defend or indemnify Kaiser
for asbestos bodily injury claims. It filed a second *287  amended complaint in August 2007,
adding causes of action for equitable subrogation and contribution against Kaiser's excess insurers.


Kaiser cross-claimed against its excess insurers, including ICSOP, seeking a declaration that the
excess insurers were obligated to defend and indemnify Kaiser for asbestos bodily injury claims
once primary coverage was exhausted. As relevant to this appeal, the fifth and sixth causes of
action in the operative third amended consolidated cross-complaint allege as follows:


“Fifth Cause of Action


“Declaratory Relief Against All Cross–Defendants


“66. A controversy and dispute currently exists between Kaiser, Truck and the Excess Insurers
with Kaiser and Truck contending, and the Excess Insurers failing to acknowledge that the Excess
Insurers are currently obligated under the Excess Policies to defend and to make liability payments
in response to ABIC [asbestos bodily injury claims] asserted against Kaiser or to indemnify Kaiser
for the costs of defending and making liability payments in response to ABIC asserted against
Kaiser.


“67. Truck has alleged in its Second Amended Complaint that Truck has exhausted its policies
by paying the full applicable limits of its insurance in response to ABIC and that Truck owes
no further duties and obligations to Kaiser pursuant to its policies with respect to such ABIC.
Additionally, those primary insurers with policy periods before and after Truck's policy periods
have also exhausted their policies with respect to ABIC.


“68. Where, as here, Kaiser has excess insurance coverage extending through multiple consecutive
policy periods and where, as here, insurance coverage in multiple consecutive policy periods
covers Kaiser's liabilities arising out of the ‘occurrence’ or ‘accident’ that resulted in the ABIC
asserted against Kaiser ..., Kaiser is entitled to the protection of the full limits of such policies to the
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extent necessary to fully indemnify Kaiser. With respect to each individual ABIC, Kaiser is entitled
to select, among the triggered policies, the policy or policies to pay the loss. Each Excess Insurer
with an Excess Policy immediately in excess of Kaiser's primary policies for any given policy
period is obligated to provide coverage upon the exhaustion of the primary policy for that policy
period. The remaining Excess Insurers are obligated to provide coverage upon the exhaustion of
each applicable underlying Excess Policy.


“Sixth Cause of Action


“Breach of Contract Against Cross–Defendant ICSOP


. . .


“70. [O]nce the Truck policy incepting January 1, 1974 responds to an individual ABIC by paying
its occurrence limit of $500,000, ICSOP is obligated under its Excess Policy incepting January 1,
1974 to indemnify Kaiser for the ‘ultimate net loss’ in excess of $500,000 for such claim up to
$5,000,000 per occurrence.


“71. By correspondence dated July 3 and July 13, 2007, Kaiser confidentially notified the Excess
Insurers, including ICSOP, of the existence of a number of claims that have been settled in excess
of Truck's per occurrence limit of $500,000, and the amount paid to settle each such claim.


“72. [ICSOP] has breached the terms of its first layer Excess Policy incepting January 1, 1974
(Policy No. 4174–5841) by failing to pay to Kaiser all amounts that Kaiser has been forced
to incur to make *288  settlement payments for ABIC that exceed the Truck ‘per occurrence’
coverage limits for the primary policy incepting January 1, 1974. Kaiser has complied with all
conditions precedent to obtain ICSOP's performance under its Excess Policy No. 4174–5841, or
such performance has been excused.


“73. As a direct and proximate result of ICSOP's breach of its Excess Policy No. 4174–5841,
Kaiser has been damaged in an amount which cannot be fully ascertained at this time, but which
currently totals in excess of $15 million, and in an amount to be proven at trial.”


III. Truck's Motion for Summary Adjudication
In October 2004, Truck moved for summary adjudication, seeking a declaration that its policies
had been exhausted and it had no further duty to defend or indemnify Kaiser. According to Truck,
under the plain language of its policies, all asbestos-related claims in any given year arose out of a
single annual “occurrence” because all had the same underlying cause—“ ‘the design, manufacture
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and distribution by Kaiser and its subsidiaries of asbestos-bearing products.’ ” Truck contended,
therefore, that its total liability for asbestos bodily injury claims for all policy years was $8.3
million and its policies were exhausted as of January 1999. (LMI,supra, 146 Cal.App.4th at pp.
652–653, 53 Cal.Rptr.3d 154.)


The trial court initially denied the summary adjudication motion. Several months later, however,
on its own motion the court ordered reconsideration and supplemental briefing. It then granted
summary adjudication for Truck, finding that Truck and Kaiser reasonably intended to treat all
asbestos bodily injury claims as a single annual occurrence under the policies. (LMI,supra, 146
Cal.App.4th at pp. 653–654, 53 Cal.Rptr.3d 154.)


We reversed. We concluded that the plain language of the policies was not susceptible of
the conclusion that Kaiser's design, manufacture, and distribution of asbestos products was an
“occurrence.” (LMI,supra, 146 Cal.App.4th at p. 672, 53 Cal.Rptr.3d 154.) Rather, the relevant
“occurrence” was injurious exposure to asbestos products. Thus, we held that the trial court erred
in granting summary adjudication for Truck.


IV. Truck's Motion for Determination of Threshold Coverage Issues
Following our ruling, Truck moved for a determination of the number of “occurrences” at issue in
the underlying asbestos bodily injury claims. Specifically, Truck asked the trial court to find that:
(1) with regard to the “one lot” claims in Truck's policies from 1964 to 1974, all claims arising from
exposures to products produced at the same Kaiser manufacturing facility could be aggregated
and deemed a single occurrence; and (2) with regard to the “same general conditions” claims in
Truck's policies from 1974 to 1983, all claims arising from exposures to products produced at
the same Kaiser manufacturing facility could be deemed a single occurrence, or, alternatively,
all claims resulting from the same corporate decision to place asbestos into products, or from
multiple corporate decisions made at the same location, could be deemed a single occurrence.
Truck stipulated that if the court denied all of the legal rulings it sought, then each asbestos bodily
injury claim should be treated as a separate occurrence.


In a January 24, 2008 order, the court noted that Truck had stipulated to a number of key facts,
including that there was no evidence proffered in support of any asbestos bodily injury claim
that connected *289  any claimant's alleged injurious asbestos exposure to any particular asbestos
purchase, manufacture, or sale. Claims, therefore, could not be aggregated by product line or
manufacturing plant. The court concluded that for purposes of further proceedings in the case, “the
claim of each asbestos bodily injury claimant shall be deemed to have been caused by a separate
and distinct occurrence within the meaning of the Truck policies.” (Italics added.)


V. June 30, 2008 Coverage Ruling
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Following the January 24 ruling, pursuant to FMC Corp. v. Plaisted & Companies (1998) 61
Cal.App.4th 1132, 72 Cal.Rptr.2d 467 (FMC Corp.), disapproved of in Continental, supra, 55
Cal.4th at page 201, 145 Cal.Rptr.3d 1, 281 P.3d 1000, Kaiser selected Truck's 1974 primary policy
(which had a $500,000 “per occurrence” liability limit, a $5,000 “per occurrence” deductible, and
no aggregate limits) to respond to each of the claims alleging injury during that year. 3  Kaiser
then sought an order declaring that, “if an asbestos bodily injury claim alleged against Kaiser
triggers the primary policy of comprehensive general liability insurance issued by Plaintiff Truck
Insurance Exchange (‘Truck’) for the year 1974, and Kaiser selects that policy year to respond,
then the first-level umbrella policy issued by Cross–Defendant [ICSOP] incepting January 1, 1974
—and, if necessary, any excess policies directly above it—become liable for that claim once Truck
has paid and exhausted its $500,000 per-occurrence limit for that year, and Kaiser has paid its
$5,000 deductible for that year.” Kaiser asserted that California law was unclear as to whether, in
the case of an “occurrence” that triggers multiple successive primary policies, the policyholder is
entitled to primary coverage of as much as the combined per occurrence limits of all the triggered
policies (i.e., “stacking” of policy limits), or no more than the per occurrence limit of one such
policy. 4  Kaiser urged that the better view “is that stacking is not appropriate. Consequently, if a
claim triggers multiple primary policies, including the 1974 Truck policy, then once Kaiser has
exhausted the per-occurrence limits of the 1974 policy year ($500,000), Kaiser will have fully
exhausted all primary coverage available for that claim.” Alternatively, Kaiser urged that if the
court rejected an “anti-stacking” rule, the 1974 excess policy should not be construed to require
horizontal exhaustion of all primary policies before triggering ICSOP's policy. Rather, “the ICSOP
umbrella policy should be construed, in accordance with its express terms, to require only the
exhaustion of a single primary policy limit listed in its Schedule of Underlying Insurances—
namely, *290  the single Truck per-occurrence limit of $500,000 available to Kaiser for the 1974
Truck policy period.”


3 In FMC Corp., the court held that if coverage for an occurrence is triggered in more than
one policy period, the insured may select the policy period in which the policy limits are to
be fixed. (61 Cal.App.4th at p. 1190, 72 Cal.Rptr.2d 467; see also Keene Corp. v. Insurance
Co. of North America(D.C.Cir.1981) 667 F.2d 1034, 1049–1050 [same].)


4 “ ‘Stacking policy limits means that when more than one policy is triggered by an occurrence,
each policy can be called upon to respond to the claim up to the full limits of the policy.
Under the concept of stacking ... the limits of every policy triggered by an “occurrence”
are added together to determine the amount of coverage available for the particular claim.
Thus, for example, if an insured could establish that each of four consecutive $10 million
policies were triggered by a particular claim, the insured could recover $40 million for a
single occurrence, rather than the $10 million available under any single policy.’ (Ostrager
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& Newman, Insurance Coverage Disputes (9th ed. 1998) Trigger and Scope of Coverage, §
9.04[c], p. 464.)” (FMC Corp., supra, 61 Cal.App.4th at p. 1188, 72 Cal.Rptr.2d 467.)


Truck agreed with most of the positions Kaiser articulated. As relevant here, it agreed that primary
occurrence limits should not be “stacked” because stacking is: “(1) contrary to Truck's policy
language, (2) contrary to California law ..., (3) contrary to the law of the majority of jurisdictions
that have addressed this issue, including many cases in the asbestos context, and (4) as Kaiser
properly argues, contrary to the reasonable expectations of the insured.”


ICSOP opposed Kaiser's motion in its entirety. It urged that under principles of “horizontal
exhaustion,” an excess insurer could not be required to indemnify an insured before the liability
limits of all primary insurance policies were exhausted. ICSOP did not discuss Truck's policy
language, but assumed that many of Truck's policies were not yet exhausted. Accordingly, it urged,
“Kaiser's proposed tender of any claims in excess of Truck's $500,000 1974–1975 primary policy
limit to the 1974–1975 ICSOP policy should ... be denied until such time as there is full exhaustion
of all applicable underlying primary coverage.”


The court granted Kaiser's motion on June 30, 2008. It found that under the “clear and
unambiguous” language of the 1974 primary policy, Truck was liable for only one per occurrence
limit on each claim. If it were to rule as ICSOP urged it to—that is, to find that primary coverage for
each insured year could be “stacked”—then “Truck would be required to pay multiple occurrence
limits on each claim because it issued policies in multiple years; the language of the policy at issue
does not permit such a result.” After reviewing several relevant decisions, the court concluded:
“[T]he issue comes down to the language of the Truck primary policy and the risk(s) Truck agreed
to defend (when read in conjunction with the ICSOP excess policy).... [¶] ... [R]ecognizing the
following undisputed facts: 1) [Kaiser] selected the 1974 policy year for coverage of ABIC claims
which arose during that year; 2) the Truck primary policy specifically spelled out a $500,000 per
occurrence limit and contained no aggregate limit for 1974; and 3) this Court's January 24, 2008
determination that an ‘occurrence’ is defined as an individual ABIC; it is clear that ICSOP's excess
coverage would ‘drop down’ once the $500,000 primary limit is exhausted for individual ABIC
(since, aside from the $500,000 per-occurrence limit in the Truck primary policy, there is no ‘other
underlying insurance collectible by the insured’ or ‘valid and collectible insurance with any other
insurer’ under the ICSOP excess policy, once the $500,000 limit is exhausted).”


ICSOP and two other excess insurers filed a petition for writ of mandate and request for immediate
stay on July 21, 2008. We summarily denied the petition on October 23, 2008.


VI. Kaiser's Motion for Summary Judgment
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On July 14, 2009, Kaiser moved for an order summarily adjudicating that there was no defense to
its cross-claims against ICSOP and that final judgment in the action as between Kaiser and ICSOP
should be entered. Specifically, Kaiser sought adjudication of the following two issues:


“Issue 1 : There is no defense to the Fifth Cause of Action (‘Declaratory Relief Against Cross–
Defendant ICSOP’) in Kaiser's Corrected Third Amended Cross–Complaint because: (1) Kaiser
has selected the 1974 policy year to apply to all of those asbestos bodily injury claims *291
(‘ABIC’) alleged against it that exceed $500,000 in settlement or judgment; (2) Truck has paid
its 1974 policy year limit of $500,000 for such ABIC, subject to a deductible payable by Kaiser;
and (3) Kaiser is entitled to a judicial declaration that ICSOP's policy is responsible to pay for
all amounts paid for ABIC over the 1974 Truck policy year limit of $500,000. [Internal record
reference omitted.]


“Issue 2 : There is no defense to the Sixth Cause of Action (‘Breach of Contract *292  Against
Cross–Defendant ICSOP’) in Kaiser's Corrected Third Amended Cross–Complaint because: (1)
Kaiser has selected the 1974 policy year to apply to all of those asbestos bodily injury claims
(‘ABIC’) alleged against it that exceed $500,000 in settlement or judgment; (2) Truck has paid
its 1974 policy year limit of $500,000 for such ABIC, subject to a deductible payable by Kaiser;
and (3) ICSOP's policy is responsible to pay for all amounts paid for ABIC over the 1974 Truck
policy year limit of $500,000, an amount which is confidential but known to all parties, including
ICSOP. [Internal record reference omitted.]”


In support of its motion, Kaiser largely repeated the arguments it had advanced in support of its
June coverage motion. ICSOP's and Truck's responses, too, largely tracked their responses to the
June motion. 5


5 Although ICSOP urged in opposition that “the Court must examine the policy wording
in each of the separate Truck primary policies to determine if there are other applicable
underlying limits collectible by Kaiser with respect to ABIC exceeding the 1974 Truck policy
limits,” ICSOP did not discuss the language of either the 1974 policy or any other Truck
policy.


The court granted the motion. It noted that Truck's 1974 primary policy stated that the “per
occurrence” limit “is the limit of the company's liability for each occurrence.” Thus, it found
an apparent conflict between the language in Truck's primary policy and the rule articulated in
Community Redevelopment Agency v. Aetna Casualty & Surety Co. (1996) 50 Cal.App.4th 329,
57 Cal.Rptr.2d 755 (Community Redevelopment ), requiring “horizontal exhaustion of all primary
policies in effect on a risk stretched out over multiple policy periods before any excess insurance
obligations arise.” The court resolved this conflict by again looking to “the language of the Truck
primary policy, the risk(s) Truck agreed to indemnify, and the excess language in the ICSOP
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policy.” It noted that the language of the 1974 primary policy indicated “that Truck agreed to
insure risks on a ‘per occurrence’ basis for the 1974 policy year, with a $500,000 per-occurrence
limit” and no annual aggregate limit. Thus, “since 1) [Kaiser] selected the 1974 policy year for
coverage of ABIC claims which partially arose during that year; 2) the Truck primary policy
specifically spelled out a $500,000 per occurrence limit and contained no aggregate limit for
1974; and 3) this Court's determination that an ‘occurrence’ is defined as an individual ABIC,
ICSOP's excess coverage would ‘drop down’ under its policy once the $500,000 primary limit is
exhausted for individual ABIC (since, aside from the $500,000 per-occurrence limit in the Truck
primary policy, there is no ‘other underlying insurance collectible by the insured’ or ‘valid and
collectible insurance with any other insurer’ under the ICSOP excess policy, once the $500,000
limit is exhausted).”


The court concluded: “The motion for summary judgment is granted as to both issues. With respect
to Issue 1, the Court determines there is no defense to the Fifth Cause of Action (‘Declaratory
Relief Against Cross–Defendant ICSOP’) in Kaiser's Corrected Third Amended Cross–Complaint
because: 1) Kaiser has selected the 1974 policy year to apply to all of those asbestos bodily injury
claims (‘ABIC’) alleged against it that exceed $500,000 in settlement or judgment; 2) Truck has
paid its 1974 policy year limit of $500,000 for such ABIC, subject to a deductible payable by
Kaiser; and 3) Kaiser is entitled to a judicial declaration that ICSOP's policy is responsible to
pay for all amounts paid for ABIC over the 1974 Truck policy year limit of $500,000. [¶] With
respect to Issue 2, the Court finds there is no defense to the Sixth Cause of Action (‘Breach
of Contract Against Cross–Defendant ICSOP’) in Kaiser's Corrected Third Amended Cross–
Complaint because: 1) Kaiser has selected the 1974 policy year to apply to all of those asbestos
bodily injury claims (‘ABIC’) alleged against it that exceed $500,000 in settlement or judgment;
2) Truck has paid its 1974 policy year limit of $500,000 for such ABIC, subject to a deductible
payable by Kaiser; and 3) ICSOP's policy is responsible to pay for all amounts paid for ABIC over
the 1974 Truck policy year limit of $500,000, an amount which is confidential but known to all
parties, including ICSOP.”


“[A]ll of [Kaiser's] claims against ICSOP having been entirely adjudicated” by the summary
adjudication motion, the court entered judgment for Kaiser and against ICSOP on Kaiser's cross-
complaint. ICSOP timely appealed.


STANDARD OF REVIEW


The standard of review of a trial court's decision to grant summary adjudication is well established.
“A motion for summary adjudication shall be granted only if it completely disposes of a cause
of action, an affirmative defense, a claim for damages, or an issue of duty.” (Code Civ. Proc.,
§ 437c, subd. (f)(1).) The moving party “bears an initial burden of production to make a prima
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facie showing of the nonexistence of any triable issue of material fact; if he carries his burden of
production, he causes a shift, and the opposing party is then subjected to a burden of production of
his own to make a prima facie showing of the existence of a triable issue of material fact.... A prima
facie showing is one that is sufficient to support the position of the party in question.” (Aguilar
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850–851, 107 Cal.Rptr.2d 841, 24 P.3d 493.) We
independently review an order granting summary adjudication. (Snatchko v. Westfield LLC(2010)
187 Cal.App.4th 469, 476, 114 Cal.Rptr.3d 368.)


CONTENTIONS OF THE PARTIES


ICSOP contends that the issue before us is whether its excess indemnity obligations “[are]
conditioned on exhaustion of all available primary insurance or simply exhaustion of the
immediately underlying primary insurance policy” issued by Truck. As to this issue, ICSOP
contends, the law is clear: Because the asbestos bodily injury claims potentially trigger up to
19 annual Truck policy periods, the policy limits for these 19 separate policy periods must be
“stacked” such that “not only must the Truck $500,000 limit in the 1974 policy period be exhausted,
but so must all of Truck's primary limits in its other eighteen annual policy periods.” Thus, ICSOP
urges, the trial court erred in concluding that its indemnity obligations attach now, because while
the 1974 primary policy has been exhausted as to many claims that exceed $500,000, primary
policies for other years remain unexhausted. ICSOP contends that it has no indemnity obligations
with regard to any asbestos bodily injury claims until the per occurrence limits of each of Truck's
annual policies, which ICSOP *293  suggests total $8.3 million, have been exhausted.


Kaiser disagrees. It notes that ICSOP's indemnity obligation explicitly is conditioned on
exhaustion of the primary insurance “ ‘indicated [on] the schedule of underlying policies’ ” plus the
“ ‘applicable limit(s) of any other underlying insurance collectible by the insured.’ ” “Underlying
insurance,” Kaiser contends, means “insurance under the [ICSOP] policy—primary policies
providing coverage during the same period covered by the ICSOP policy.” Accordingly, Kaiser
urges that “underlying insurance” for purposes of ICSOP's 1974 excess policy refers exclusively
to the 1974 primary policy, and thus only the 1974 primary policy need be exhausted before
ICSOP's indemnity obligations are triggered. In the alternative, Kaiser contends that under the
plain language of the 1974 primary policy, occurrence limits cannot be “stacked.”


Truck urges a somewhat different approach. While it concurs that ICSOP's excess indemnity
obligation is conditioned on exhaustion of all “available” underlying primary insurance, it urges
that the dispositive issue before us is whether a single primary occurrence limit per asbestos bodily
injury claim constitutes the only “available” primary insurance, such that when one such limit is
exhausted, the excess insurer must indemnify Kaiser for any additional loss. As to that issue, Truck
contends that under the plain language of its policies, Kaiser may collect up to the policy limits
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of only one policy for each occurrence. Thus, Truck urges that the trial court correctly found that
Kaiser may collect only once for each “occurrence”—not once per occurrence per year, or once
per occurrence per policy. 6


6 ICSOP contends that Truck's argument “raises an issue that was not before the trial court on
the summary judgment proceedings below.” Not so: The issue was raised both by Kaiser's
motion and Truck's response. Further, Truck briefed the issue in response to Kaiser's earlier
coverage motion, and the trial court was asked to—and did—take judicial notice of this and
other earlier filed briefs in connection with the summary judgment proceeding.


In part I of our discussion, we consider whether, under the terms of the 1974 excess policy, ICSOP's
indemnity obligation attaches as soon as the 1974 primary policy is exhausted, or only once all
available primary policies have been exhausted. In part II, we consider whether primary policies
can be “stacked” such that Kaiser can recover under more than one primary policy for the same
claim. In part III, we discuss whether, in light of our resolution of these issues, the trial court
properly granted summary adjudication of Kaiser's cross-claims against ICSOP.


DISCUSSION


I. Under the Language of ICSOP's 1974 Excess Policy, ICSOP's Indemnity Obligation
Does Not Attach Until All Collectible Primary Policies Have Been Exhausted
ICSOP contends that under the plain language of its 1974 excess policy and the principle of
“horizontal exhaustion,” it is not responsible to indemnify Kaiser for losses until all primary
policies have been exhausted. Kaiser urges, to the contrary, that the 1974 excess policy is excess
to only the 1974 primary policy, and thus ICSOP must indemnify it once the 1974 primary policy
is exhausted. We conclude ICSOP is correct.


A. Overview of Legal Principles
“ ‘There are two levels of insurance coverage—primary and excess. Primary insurance is coverage
under which liability *294  “attach[es] to the loss immediately upon the happening of the
occurrence.” [Citation.] Liability under an excess policy attaches only after all primary coverage
has been exhausted. [Citation.]’ (North River Ins. Co. v. American Home Assurance Co. (1989) 210
Cal.App.3d 108, 112[257 Cal.Rptr. 129].)” (Community Redevelopment, supra, 50 Cal.App.4th at
pp. 337–338, 57 Cal.Rptr.2d 755.)


“Before coverage attaches under an excess or umbrella policy, the policy limits of the underlying
primary policy or policies normally must be exhausted. [Citations.] [¶] Primary coverage is
‘exhausted’ when the primary insurers pay their policy limits in settlement or to satisfy a judgment
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against the insured.” (Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group
1997) (Rutter, Insurance Litigation) ¶ 8:220, p. 8–52.1 (rev. # 1 2010).) Where several primary
policies are in effect, the issue arises whether the policy limits of one or all of such policies must
be exhausted (or otherwise off the risk) before excess coverage applies. (Id., ¶ 8:236, p. 8–54.) The
issue is uniquely complicated where, as in the present case, damages are spread over an extended
period of time. (Id., ¶ 8:245, p. 8–54.1.)


Normal rules of policy interpretation apply in determining coverage under both primary and excess
policies. (Rutter, Insurance Litigation, ¶ 8:180, p. 8–45.) “Although insurance contracts have
special features, they are still contracts to which the ordinary rules of contractual interpretation
apply. (Foster–Gardner, Inc. v. National Union Fire Ins. Co. (1998) 18 Cal.4th 857, 868[77
Cal.Rptr.2d 107, 959 P.2d 265]; Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1264[10
Cal.Rptr.2d 538, 833 P.2d 545].) Thus, the mutual intention of the contracting parties at the time
the contract was formed governs. (Civ.Code, § 1636; Foster–Gardner, Inc., supra, 18 Cal.4th at p.
868[77 Cal.Rptr.2d 107, 959 P.2d 265].) We ascertain that intention solely from the written contract
if possible, but also consider the circumstances under which the contract was made and the matter
to which it relates. (Civ.Code, §§ 1639, 1647; American Alternative Ins. Corp. v. Superior Court
(2006) 135 Cal.App.4th 1239, 1245[37 Cal.Rptr.3d 918].) We consider the contract as a whole
and interpret the language in context, rather than interpret a provision in isolation. (Civ.Code, §
1641; American Alternative Ins. Corp., supra, 135 Cal.App.4th at p. 1245[37 Cal.Rptr.3d 918].)
We interpret words in accordance with their ordinary and popular sense, unless the words are used
in a technical sense or a special meaning is given to them by usage. (Civ.Code, § 1644; American
Alternative Ins. Corp., supra, 135 Cal.App.4th at p. 1245[37 Cal.Rptr.3d 918].)” ( LMI, supra, 146
Cal.App.4th at pp. 655–656, 53 Cal.Rptr.3d 154.)


Although the primary policy may be consulted in interpreting an excess policy, each policy is a
separate document and is interpreted separately. (Rutter, Insurance Litigation, ¶ 8:180.5 at pp. 8–
45 to 8–46; Northrop Grumman Corp. v. Factory Mut. Ins. Co. (9th Cir.2009) 563 F.3d 777, 785
[“Though the primary policy must be consulted in interpreting the excess policy, see Cal. Civ.Code
§ 1642, we decline to treat the two documents as only one contract.”].)


B. Policy Language
[1] We begin with the language of ICSOP's 1974 excess policy. It provides indemnity for Kaiser's
“ultimate net loss in excess of the retained limit hereinafter stated,” up to $5,000,000, “as the
result of any one occurrence.” “Ultimate net loss ” is “the total sum which the Insured, or
any company as his insurer, or both, become *295  obligated to pay by reason of personal
injury [or] property damage ... either through adjudication or compromise[.]” Kaiser's “retained
limit ” is “an amount equal to the limits of liability indicated beside [sic ] the schedule of
underlying policies”—that is, primary comprehensive general liability insurance of $500,000
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“C.S.L. [combined single limit]”—“plus the applicable limit(s) of any other underlying insurance
collectible by the Insured.” (Italics added.)


ICSOP urges that under the policy, its liability is excess to all other collectible primary insurance—
whether for 1974 or any other year—and we agree. As the above-quoted provisions indicate, by its
plain language the 1974 excess policy provides that Kaiser's retained limit is equal to the limits of
liability indicated in the schedule of underlying policies, “plus the applicable limit(s) of any other
underlying insurance collectible by the Insured.” “Any” is a broad term that means “one or more
without specification or identification” or “whatever or whichever it may be.” (Random House
Webster's College Dict. (1992) p. 63, col. 1.) Accordingly, we believe that the policy's reference to
“any other underlying insurance” necessarily means “whatever” or “whichever” primary insurance
is available to Kaiser—not, as Kaiser suggests, only that primary insurance that expressly covers
the 1974 policy year.


[2] Kaiser suggests that “any other underlying insurance” must mean the 1974 primary policy
because “underlying” means “ ‘[l]ying under or beneath something.’ ” According to Kaiser, it
would be “natural” to describe Kaiser's primary coverage for 1974, 1975, and 1976 as lying “
‘under or beneath’ ” ICSOP's policy for those years, but “it would be awkward to describe Kaiser's
primary coverage for 1968, or 1972, or 1980 as lying ‘under or beneath’ the ICSOP policy covering
the period from 1974 to 1976.” We do not agree. We believe that in the context of ICSOP's excess
policy, “underlying insurance” simply means primary insurance. In other words, we believe that
the reference to “underlying insurance” clarifies the excess nature of the ICSOP policy—i.e., that
the policy does not attach immediately upon a loss, but only after all available primary insurance
has been exhausted.


Kaiser also suggests that the term “underlying” is used in other ways in the ICSOP policy “that
cannot mean other Truck primary policies.” Specifically, it notes the following two provisions:


“Maintenance of underlying insurances”: “It is a condition of this policy that the policy or policies
referred to in the attached ‘Schedule of Underlying Insurances’ shall be maintained in full effect
during the currency of this policy.... Failure of the Insured to comply with the foregoing shall not
invalidate this policy but in the event of such failure, the Company shall only be liable to the same
extent as they would have been had the Insured complied with the said condition.”


“Underlying insurance”: “It is understood and agreed that, in the event coverage is afforded by
primary policies listed on the Schedule of Underlying Insurances which is not otherwise afforded
by this policy, the Company agrees to follow all the terms and conditions of said primary policies
or renewals or rewrites thereof.”
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As to these provisions, Kaiser asserts that, “[t]hese uses of the word ‘underlying’ in the ICSOP
policy show the parties' mutual intent when they used the phrase ‘other underlying insurance
collectible by [Kaiser ].’ Without exception, all of these uses refer to insurance that covers the same
period of time, in whole or in part, as the ICSOP policy. Again, if ICSOP had *296  intended ‘other
underlying insurance collectible by [Kaiser] ’ to mean primary policies existing at the time the
ICSOP policy was issued in 1974 (as ICSOP argues now), it could have eliminated any ambiguity
by listing them.”


Kaiser's argument proves too much. As used in these two provisions, “underlying insurances”
appears to refer to only the primary insurance listed in the attached “Schedule of Underlying
Insurances.” But “underlying insurances” cannot mean only scheduled insurance, because the
policy defines “Retained Limit” as an amount equal to the limits of liability indicated in the
attached schedule, “plus the applicable limit(s) of any other underlying insurance collectible by
the Insured.” (Italics added.) Thus, the “retained limit” definition, considered with the other two
provisions highlighted by Kaiser, makes clear that “underlying insurance” is not only scheduled
insurance, but any other collectible primary insurance as well.


C. Our Analysis Is Consistent With Prior Appellate Opinions
Our analysis of ICSOP's policy is consistent with the analyses of other appellate courts that have
interpreted similarly worded excess policies. In Community Redevelopment, supra, 50 Cal.App.4th
329, 57 Cal.Rptr.2d 755, the court considered the indemnity obligations of primary and excess
insurers in the context of a complex construction defect case. The insured was a developer who
filled a redevelopment area on which it constructed residential housing developments. The fills
and building pads were defectively designed and engineered, causing excessive subsidence and
damage to the developments between 1977 and 1986. (Id. at pp. 333–334, 57 Cal.Rptr.2d 755.)
Between 1982 and 1986, the developer had purchased primary insurance policies from United
Pacific Insurance Company and State Farm Fire and Casualty Insurance Company, each worth
$1 million; for policy year 1985 through 1986, it had also purchased a $5 million excess policy
from Scottsdale Insurance Company. The excess policy provided that Scottsdale would be liable
for the developer's ultimate net loss in excess of its “underlying limit,” defined as an amount “
‘equal to the Limits of Liability indicated beside the underlying insurance listed in the Schedule of
Underlying Insurance ... plus the applicable limits of any other underlying insurance collectible
by the Insured.’ ” (Id. at p. 335, 57 Cal.Rptr.2d 755, some italics omitted.)


In litigation between the insurers, the primary insurers contended that Scottsdale was obligated
by the terms of its policy to provide coverage once the 1985–1986 primary policy was exhausted.
Scottsdale contended that it need not provide coverage until the primary policies for all years were
exhausted. (Community Redevelopment, supra, 50 Cal.App.4th at p. 336, 57 Cal.Rptr.2d 755.)
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The Court of Appeal held that Scottsdale's policy was excess to all primary policies, and thus
that Scottsdale need not indemnify the developer until all primary policies had been exhausted.
(Community Redevelopment, supra, 50 Cal.App.4th at pp. 337–342, 57 Cal.Rptr.2d 755.) It
explained: “There is no dispute that Scottsdale's $5 million coverage was purchased as excess
to the $1 million primary policy issued by State Farm. However, the express provisions of the
policy further provide that Scottsdale's liability was also excess to ‘the applicable limits of any
other underlying insurance collectible by the [insured parties].’ (Italics added.) ... The policy also
provided that the insurance afforded by the policy ‘shall be excess insurance over any other valid
and collectible insurance available to the [insured *297  parties] whether or not described in the
Schedule of Underlying Insurance’ (which schedule listed State Farm's $1 million policy).” (Id.
at p. 338, 57 Cal.Rptr.2d 755.) This policy language, the court said, “could hardly be more clear”
that Scottsdale's exposure was excess to all other primary coverage available to the insured. (Id.
at pp. 338–339, 57 Cal.Rptr.2d 755.)


Its conclusion, the court said, was consistent with the principle of “horizontal exhaustion”—
the notion that “all primary insurance must be exhausted before a secondary insurer will have
exposure.” 7  (Community Redevelopment, supra, 50 Cal.App.4th at p. 339, 57 Cal.Rptr.2d 755.)
It noted that horizontal exhaustion raised particular problems in cases of continuous loss, because
“[i]n such cases, primary liability insurers may have exposure to defend (and perhaps indemnify)
claims arising before or after the effective dates of such policies. As a result of the Supreme Court's
conclusion that a continuing or progressively deteriorating condition which causes damage or
injury throughout more than one policy period will potentially be covered by all policies in effect
during those periods ( [Montrose], supra, 10 Cal.4th at pp. 686–687, 42 Cal.Rptr.2d 324, 913 P.2d
878), the ‘horizontal exhaustion’ versus ‘vertical exhaustion’ issue will become an increasingly
common one to be resolved. [¶] As we find to be the case here, primary policies may have defense
and coverage obligations which make them underlying insurance to excess policies which were
effective in entirely different time periods and which may not have expressly described such
primary policies as underlying insurance.” (Community Redevelopment, supra, 50 Cal.App.4th at
p. 340, 57 Cal.Rptr.2d 755.)


7 This is contrasted with “vertical exhaustion,” where coverage attaches under an excess policy
when the limits of a specifically scheduled underlying policy is exhausted. (Community
Redevelopment, supra, 50 Cal.App.4th at pp. 339–340, 57 Cal.Rptr.2d 755.)


The court concluded: “Absent a provision in the excess policy specifically describing and limiting
the underlying insurance, a horizontal exhaustion rule should be applied in continuous loss cases
because it is most consistent with the principles enunciated in Montrose. In other words, all
of the primary policies in force during the period of continuous loss will be deemed primary
policies to each of the excess policies covering that same period. Under the principle of horizontal
exhaustion, all of the primary policies must exhaust before any excess will have coverage
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exposure.” (Community Redevelopment, supra, 50 Cal.App.4th at p. 340, 57 Cal.Rptr.2d 755.)
Thus, “Scottsdale's responsibility to respond was not triggered by State Farm's exhaustion; not
until exhaustion of all primary policies, including United's, would Scottsdale have had any duty
to provide a defense to the insureds.” (Ibid.)


The court reached a similar result in Stonewall Ins. Co. v. City of Palos Verdes Estates (1996)
46 Cal.App.4th 1810, 54 Cal.Rptr.2d 176, also a continuing loss case with multiple primary
and excess insurers. There, the court held that if the limits of liability in the available primary
policies were adequate to cover the insured's liability, no excess carrier would be liable. It
explained: “In substance we adopt the ‘horizontal allocation of the risk’ approach to liability as
between primary and excess carriers, rather than the ‘vertical’ approach. To begin with, it seems
clear from the [insured's] assertion that all of its primary insurers covered its liability that the
[insured's] reasonable expectations treated the excess policies as a secondary source. Moreover,
the ‘horizontal’ approach seems far more consistent with Montrose's continuous trigger approach.
*298  That is, if ‘occurrences' are continuously occurring throughout a period of time, all of the
primary policies in force during that period of time cover these occurrences, and all of them are
primary to each of the excess policies; and if the limits of liability of each of these primary policies
is adequate in the aggregate to cover the liability of the insured, there is no ‘excess' loss for the
excess policies to cover.” (Id. at pp. 1852–1853, 54 Cal.Rptr.2d 176.)


We concur with the reasoning of these cases and conclude, for all the reasons discussed, ante, that
the 1974 excess policy is excess to all collectible primary insurance, not merely to the primary
insurance purchased for the 1974 policy year.


II. Under the Language of Truck's 1974 Primary Policy, Truck's Liability Cannot Exceed
$500,000 Per Occurrence
[3] Having concluded that ICSOP's policy is excess to all collectible primary insurance, we now
turn to the second issue raised by ICSOP's appeal: What primary insurance is “collectible”? ICSOP
contends that the 1974 excess policy “requires exhaustion of all primary insurance as a condition
precedent to coverage,” and it assumes that primary insurance is not exhausted until the primary
insurer or insurers have paid policy limits for each year in which coverage exists. Truck and Kaiser
disagree, urging that under the language of the 1974 primary policy, Truck is responsible to pay
policy limits only once per occurrence, not once per occurrence per year or once per occurrence
per policy. We conclude Truck and Kaiser are correct.


A. ICSOP's Policy Language Is Silent as to Whether the Underlying Primary Policies Must Be
Aggregated Before Excess Insurance Is Available


As we have said, the 1974 excess policy provides that ICSOP is liable for Kaiser's “ultimate net
loss” in excess of its retained limit, defined as “an amount equal to the limits of liability indicated
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[in] the schedule of underlying policies” (i.e., $500,000), plus the limits of “any other underlying
insurance collectible by the Insured.” (Italics added.) The “other insurance” provision uses nearly
identical language, providing that ICSOP's policy is in excess of the scheduled primary insurance
policy plus “other valid and collectible insurance with any other insurer.” (Italics added.) Thus,
by the plain language of its policy, ICSOP's liability is in excess not of all primary insurance, but
only of primary insurance that is both “valid ” and “collectible.”


ICSOP contends—without analysis—that because under Montrose, supra, 10 Cal.4th 645, 42
Cal.Rptr.2d 324, 913 P.2d 878, multiple Truck policies are triggered by the underlying asbestos
bodily injury claims, each triggered policy necessarily provides “valid” and “collectible” coverage
for each claim. In other words, ICSOP assumes that the policy limits of each primary policy
can be “stacked” so that the available primary insurance for each occurrence is equal to the sum
of the occurrence limits for each triggered policy year. ICSOP's contention, however, explicitly
is not grounded in the language of the primary policies—indeed, ICSOP faults the trial court
for examining the language of those policies, characterizing such examination “inexplicabl[e].”
According to ICSOP, it is “axiomatic” that ICSOP's policy obligations “are located in its own
insurance contract—not the underlying Truck primary policy—and that, as a matter of basic
contract law, the ICSOP policy wording governs the determination of when ICSOP's obligations
under the 1974 policy attach.”


[4] ICSOP's analysis is flawed. The 1974 excess policy expressly premises ICSOP's *299  duty
to indemnify on the validity and collectibility of underlying primary insurance. By its plain
language, thus, the policy bases its coverage obligation on the coverage provided to Kaiser
by its primary insurers—the more primary insurance available to Kaiser, the smaller ICSOP's
indemnity obligation; the less primary insurance available to Kaiser, the greater ICSOP's indemnity
obligation. Under these circumstances, we cannot determine ICSOP's policy obligations without
first determining Truck's. Since Truck's policy obligations necessarily depend on the language
of its policies, we therefore turn to those policies and the Supreme Court's recent analysis of
“stacking” in Continental, supra, 55 Cal.4th 186, 145 Cal.Rptr.3d 1, 281 P.3d 1000.


B. Continental
In Continental, the California Supreme Court considered a variety of coverage issues in connection
with a federal court ordered cleanup of the Stringfellow Acid Pits (Stringfellow site). The
Stringfellow site was an industrial waste disposal site designed and operated by the State of
California (State) from 1956 to 1972. The State had been advised prior to opening the Stringfellow
site that there was no threat of hazardous materials migrating from it; however, contaminants
escaped during periods of heavy rain, eventually contaminating the groundwater. (55 Cal.4th at p.
192, 145 Cal.Rptr.3d 1, 281 P.3d 1000.)
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In 1998, a federal court found the State liable for, among other things, negligence in investigating,
choosing, and designing the Stringfellow site, overseeing its construction, failing to correct
hazardous conditions, and delaying its remediation. The federal court held the State liable for all
past and future cleanup costs, which the State claimed could reach $700 million. The State then
filed an indemnity action against five insurers. (Continental, supra, 55 Cal.4th at pp. 192–193, 145
Cal.Rptr.3d 1, 281 P.3d 1000.) Four of those insurers had issued the State single multi-year excess
CGL policies; the fifth, Wausau, had issued four excess CGL policies, covering policy periods
1964–1967, 1967–1970, 1970–1973, and 1973–1976.


The policies issued by the five insurers contained nearly identical language. Under the heading
“Insuring Agreement,” the insurers agreed “ ‘[t]o pay on behalf of the Insured all sums which the
Insured shall become obligated to pay by reason of liability imposed by law ... for damages ...
because of injury to or destruction of property, including loss of use thereof.’ ” “Occurrence” was
defined as “ ‘an accident or a continuous or repeated exposure to conditions which result in ...
damage to property during the policy period....’ ” Liability limits were stated as specified dollar
amounts of the “ultimate net loss [of] each occurrence.” (Continental, supra, 55 Cal.4th at p. 193,
145 Cal.Rptr.3d 1, 281 P.3d 1000.)


Among the issues considered by the Court was how to allocate liability among several insurers
in a “long tail” injury, which it characterized as “a series of indivisible injuries attributable to
continuing events without a single unambiguous ‘cause.’ ” (Continental, supra, 55 Cal.4th at p.
196, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) The court noted that long-tail injuries “produce progressive
damage that takes place slowly over years or even decades. Traditional CGL insurance policies,
including those drafted before such environmental suits were common, are typically silent as to
this type of injury. (Hickman & DeYoung, Allocation of Environmental Cleanup Liability Between
Successive Insurers (1990) 17 N.Ky. L.Rev. 291, 292 (Hickman & DeYoung).) *300  Because of
this circumstance, many insurers are unwilling to indemnify insureds for long-tail claims. Their
refusal to indemnify often causes insureds to sue for coverage.... [T]hese suits tend to be complex.
Typically they involve dozens of litigants and even larger numbers of insurance policies covering
multiple time periods that stretch back over many years.” (Continental, supra, at p. 196, 145
Cal.Rptr.3d 1, 281 P.3d 1000.)


The court began its analysis of the allocation issues before it by discussing its holdings in
Montrose, supra, 10 Cal.4th 645, 655, 42 Cal.Rptr.2d 324, 913 P.2d 878, and Aerojet–General
Corp. v. Transport Indemnity Co. (1997) 17 Cal.4th 38, 55–57, 70 Cal.Rptr.2d 118, 948 P.2d 909
(Aerojet ). In Montrose, the court adopted a “ ‘continuous injury’ trigger of coverage,” pursuant
to which a continuous condition “becomes an occurrence for the purposes of triggering insurance
coverage when ‘ “property damage” ’ results from a causative event consisting of ‘the accident or
“continuous and repeated exposure to conditions.” ’ ” (Continental, supra, 55 Cal.4th at p. 197,
145 Cal.Rptr.3d 1, 281 P.3d 1000.) The court adopted an “all sums” rule in Aerojet, pursuant to
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which “ ‘ “an insurer on the risk when continuous or progressively deteriorating [property] damage
or [bodily] injury first manifests itself remains obligated to indemnify the insured for the entirety
of the ensuing damage or injury.” ’ ... In other words, ... as long as the property is insured at some
point during the continuing damage period, the insurers' indemnity obligations persist until the
loss is complete, or terminates.” (Ibid.)


In Continental, the insurers advocated a “pro rata” rule for indemnity allocation, under which
an equal share of the amount of damage is assigned to each year over which a long-tail injury
occurred. (55 Cal.4th at p. 199, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) But although the court
acknowledged that some states had adopted a pro rata approach, it found itself “constrained by the
language of the applicable policies here,” which it said “supports adoption of the all sums coverage
principles.” (Ibid.) It explained: “Under the CGL policies here, the plain ‘all sums’ language of the
agreement compels the insurers to pay ‘all sums which the insured shall become obligated to pay ...
for damages ... because of injury to or destruction of property....’ (Ante, at p. 193[145 Cal.Rptr.3d
1, 281 P.3d 1000].) As the State observes, ‘[t]his grant of coverage does not limit the policies'
promise to pay ‘all sums’ of the policyholder's liability solely to sums or damage “during the policy
period.” ’ ” (Id. at p. 199, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) The court therefore concluded that
the policies at issue “obligate the insurers to pay all sums for property damage attributable to the
Stringfellow site, up to their policy limits, if applicable, as long as some of the continuous property
damage occurred while each policy was ‘on the loss.’ The coverage extends to the entirety of the
ensuing damage or injury [citation], and best reflects the insurers' indemnity obligations under the
respective policies, the insured's expectations, and the true character of the damages that flow from
a long-tail injury.” (Id. at p. 200, 145 Cal.Rptr.3d 1, 281 P.3d 1000.)


Having so concluded, the court then turned to a related issue—whether the State could “stack”
policy limits across multiple policy periods. It explained that stacking policy limits “ ‘means that
when more than one policy is triggered by an occurrence, each policy can be called upon to respond
to the claim up to the full limits of the policy.’ [Citation.] ‘When the policy limits of a given
insurer are exhausted, [the insured] is entitled to seek indemnification from any of the remaining
insurers *301  [that were] on the risk....’ [Citations.]” (Continental, supra, 55 Cal.4th at p. 200,
145 Cal.Rptr.3d 1, 281 P.3d 1000.)


The court concluded that allowing an insured to “stack” policies under the circumstances presented
“properly incorporates the Montrose continuous injury trigger of coverage rule and the Aerojet
all sums rule, and ‘effectively stacks the insurance coverage from different policy periods to
form one giant “uber-policy” with a coverage limit equal to the sum of all purchased insurance
policies.” (Continental, supra, 55 Cal.4th at p. 201, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) It explained:
“Instead of treating a long-tail injury as though it occurred in one policy period, this approach
treats all the triggered insurance as though it were purchased in one policy period. The [insured]
has access to far more insurance than it would ever be entitled to within any one period.’ [Citation.]
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The all-sums-with-stacking rule means that the insured has immediate access to the insurance it
purchased. It does not put the insured in the position of receiving less coverage than it bought.
It also acknowledges the uniquely progressive nature of long-tail injuries that cause progressive
damage throughout multiple policy periods. [Citation.]” (Ibid.)


In adopting an all-sums-with-stacking rule, the Court rejected the court's analysis in FMC, supra,
61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467, which it said “ ‘disregarded the policy language entirely’
” and “resorted to ‘judicial intervention’ in order to avoid stacking.” (Continental, supra, 55
Cal.4th at p. 201, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) The court said that the policies at issue,
“which do not contain antistacking language, allow for its application.” (Ibid.) 8


8 In so holding, the court disapproved FMC, supra, 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467.
(Continental, supra, 55 Cal.4th at p. 201, 145 Cal.Rptr.3d 1, 281 P.3d 1000.)


The court concluded that an all-sums-with-stacking rule “has numerous advantages. It resolves
the question of insurance coverage as equitably as possible, given the immeasurable aspects of
a long-tail injury. It also comports with the parties' reasonable expectations, in that the insurer
reasonably expects to pay for property damage occurring during a long-tail loss it covered, but
only up to its policy limits, while the insured reasonably expects indemnification for the time
periods in which it purchased insurance coverage. All-sums-with-stacking coverage allocation
ascertains each insurer's liability with a comparatively uncomplicated calculation that looks at
the long-tail injury as a whole rather than artificially breaking it into distinct periods of injury.
As the Court of Appeal recognized, if an occurrence is continuous across two or more policy
periods, the insured has paid two or more premiums and can recover up to the combined total of
the policy limits. There is nothing unfair or unexpected in allowing stacking in a continuous long-
tail loss.” (Continental, supra, 55 Cal.4th at pp. 201–202, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) The
court, noted, however, that there exists a “significant caveat” to all-sums-with-stacking indemnity
allocation. That caveat “contemplates that an insurer may avoid stacking by specifically including
an ‘antistacking’ provision in its policy. Of course, in the future, contracting parties can write into
their policies whatever language they agree upon, including limitations on indemnity, equitable
pro rata coverage allocation rules, and prohibitions on stacking.” (Id. at p. 202, 145 Cal.Rptr.3d
1, 281 P.3d 1000.)


C. Truck's Policy Language Does Not Permit “Stacking” of the Various Truck Policies
Although Continental adopted an “all-sums-with-stacking” rule in the absence of *302  contrary
policy language, it made clear that any “stacking” analysis must begin with the relevant policy
language. Here, pursuant to the “Insuring Agreements” of the 1974 primary policy, Truck agreed
“[t]o pay on behalf of the insured all sums which the insured shall become obligated to pay, as
damages or otherwise, by reason of the liability imposed upon him by law, assumed by him under
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[the] contract as defined, or by reason of any other legal liability of the insured however arising
or created or alleged to have risen or to have been created because of:


“1. Personal injury, sickness, disease, including death;


“2. Injury to or destruction of property


“including all loss resulting therefrom.”


The “limit of liability” portion of the policy limits Truck's liability for personal injury or property
damage to $500,000 “Per Occurrence.” 9  (Italics added.) It further provides (part IV, “Policy
Period, Territory, Limits”):


9 The policy defines occurrence as “an event, or continuous or repeated exposure to conditions
which results in personal injury or property damage during the policy period.”


“The limit of liability stated in this policy as applicable ‘per occurrence’ is the limit of the
company's liability for each occurrence.


“There is no limit to the number of occurrences for which claims may be made hereunder, however,
the limit of the Company's liability as respects any occurrence involving one or any combination
of the hazards or perils insured against shall not exceed the per occurrence limit designated in
the Declarations.” (Italics added.)


[5] Truck and Kaiser contend that the 1974 primary policy does not permit “stacking” of Truck's
annual per occurrence limits, and we agree. 10  As the italicized language indicates, the policy
contains a “per occurrence” limit—not, as Truck notes, a “per occurrence per policy” or “per
occurrence per year” limit. 11  This language is facially inconsistent with permitting Kaiser to
recover from Truck more than the occurrence limit for a single occurrence.


10 We note that our holding is limited to the stacking of Truck's policies. Because the issue is
not before us, we have not considered the separate question of whether Kaiser may stack
Truck's 1974 primary policy and the policies issued by its other insurers.


11 ICSOP contends that Truck has previously stipulated with Kaiser that “the Truck policies
between 1965 and 1983 provide ‘annual per occurrence limits,’ a stipulation repeated in a
binding Order of Judgment from another court.” We do not agree that Truck has so stipulated.
The “stipulation” to which ICSOP refers is a settlement agreement between Kaiser, Truck,
and another insurer; it expressly provides that, “[i]f [Kaiser] chooses to dispute the issues of
exhaustion or aggregate limits, it reserves the right to do so by way of the judicial process.”
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The settlement agreement further provides as follows: “This Agreement and the negotiations
for it are part of a settlement of disputed claims, are not an admission of liability and do not
reflect the views of the Parties as to their rights and obligations under any insurance policy
or policies.”


Further, the policy specifically provides that, “[t]he limit of liability stated in this policy as
applicable ‘per occurrence’ is the limit of the company's liability for each occurrence” and “the
limit of the Company's liability as respects any occurrence ... shall not exceed the per occurrence
limit designated in the Declarations.” Notably, the policy does not say that the per occurrence limit
is the limit of the company's annual liability for any occurrence, or that the per occurrence limit is
the limit of the company's liability under the policy. Rather, it says that the per occurrence limit is
the limit of the company'sliability. *303  We presume, as we must, that the parties intended this
language to mean what it plainly says—that for any single occurrence, Truck is liable up to the
per occurrence limit, and no more. We thus conclude that the trial court correctly determined that
Kaiser may not “stack” the liability limits of Truck's primary policies, but rather may recover only
up to the “per occurrence” limit of one policy.


Our conclusion that Kaiser may not “stack” Truck's annual liability limits is consistent with the
Supreme Court's analysis in Continental. Although the court in Continental  adopted an “all-sums-
with-stacking” default rule, it made clear that rule applied only in the absence of contrary policy
language and said that an insurer could avoid stacking “by specifically including an ‘antistacking’
provision in its policy.” (Continental, supra, 55 Cal.4th at p. 202, 145 Cal.Rptr.3d 1, 281 P.3d
1000; see also id. at p. 199, 145 Cal.Rptr.3d 1, 281 P.3d 1000 [“we are constrained by the language
of the applicable policies here”].) Although the court did not describe such a provision with any
specificity, we believe Truck's limitation-of-liability term is exactly such a provision with regard
to the stacking of Truck's own policy limits. As we have said, the 1974 primary policy expressly
caps Truck's liability for each occurrence and provides that “the limit of the Company's liability as
respects any occurrence involving one or any combination of the hazards or perils insured against
shall not exceed the per occurrence limit designated in the Declarations.” (Italics added.) We do
not know what more Truck could have said when the policy was drafted in 1974 to make clear that
its policy's limitation-of-liability term was an absolute cap on its per occurrence exposure—and,
as such, it is fundamentally inconsistent with “stacking” the liability limits of the several Truck
policies.


Further, our result satisfies the Supreme Court's stated goal in Continental of giving the insured
“immediate access to the insurance it purchased” and avoiding “put[ting] the insured in the
position of receiving less coverage than it bought.” (Continental, supra, 55 Cal.4th at p. 201, 145
Cal.Rptr.3d 1, 281 P.3d 1000.) In Continental, stacking policies increased the insured's coverage
because it “ ‘effectively stack[ed] the insurance coverage from different policy periods to form one
giant “uber-policy” with a coverage limit equal to the sum of all purchased insurance policies.’
” (Ibid.) In contrast, in the present case stacking would decrease, not increase, the insured's
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coverage because it would potentially make Kaiser responsible for multiple deductibles per claim.
(See fn. 1, ante.)


We note, finally, that the issue before us is somewhat different than that before the court in
Continental. With the exception of Wausau, the insurers in Continental each had issued the State a
single CGL policy. 12  Thus, the court considered only whether any of the relevant policy language
prohibited stacking of policies issued by different insurers. It did not consider the issue before
us—whether an insured may stack multiple policies issued by the same insurer. This distinction
is significant because the relevant language here—“[t]he limit of liability stated in this policy as
applicable ‘per occurrence’ is the limit of the company's liability for each occurrence”—on its face
prohibits stacking *304  only of multiple Truck policies, not of policies issued by other insurers.


12 The Court of Appeal noted that Wausau, the only insurer that had issued the state more than
one policy did not argue that those policies were subject to just a single policy limit because
they constituted only a single continuous contract that was repeatedly renewed. Thus, the
court treated any such contention as forfeited.


In its supplemental brief, ICSOP contends that the Supreme Court in Continental held that so-
called “standard policy language” permits stacking, and it urges that the language of Truck's
policy is “standard policy language.” It thus would have us conclude that this language “cannot be
interpreted as an anti-stacking provision so as to preclude stacking of available limits under Truck's
other triggered primary insurance policies.” The problem with this analysis is that Continentaldid
not hold that all standard policy language permits stacking—it simply held that the standard policy
language at issue permitted stacking. (E.g., In re Marriage of Cornejo (1996) 13 Cal.4th 381, 388,
53 Cal.Rptr.2d 81, 916 P.2d 476 [“ ‘It is axiomatic that cases are not authority for propositions not
considered.’ ”].) Therefore, even if we were to conclude that the language at issue here is standard
in the industry, it would not resolve the issue before us—whether that language permits stacking
of Truck's policies.


ICSOP next contends that Truck's “company's liability” provision cannot be an antistacking clause
because it is nearly identical to those at issue in Continental, which “clearly were not found to be
anti-stacking provisions by the California Supreme Court.” Assuming for the sake of argument
that the relevant policy language is identical, the stacking issues are not. As we have said, the court
in Continental considered whether policies issued by different insurers may be stacked, while here
we are considering stacking only in the context of Truck's own policies. Thus, while the policy
language may be similar, the coverage issues are not. Moreover, contrary to ICSOP's contention,
Truck's policy language differs from that at issue in Continental in an important way. Truck's 1974
primary policy states that “ ‘the limit of the Company's liability as respects any occurrence ... shall
not exceed the per occurrence limit designated in the Declarations,’ ” while the Continentalpolicies
stated that “[T]he limit of the Company's liability under this policy shall not exceed the applicable
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amount [listed as the policy limit].” On its face, thus, Truck's policy purports to limit Truck's
liability generally, while the Continentalpolicies purported to limit the insurers' liability only under
the policy.


ICSOP claims that the only policy provisions recognized by other courts as “anti-stacking”
provisions are “very specific non-cumulation of liability provisions” and that the 1974 Truck
primary policy “contains no reference to any of the earlier or later Truck primary policies.” Perhaps
so, but the fact that noncumulation clauses have been found in other cases to prohibit stacking
generally does not suggest to us that the language at issue in this case should not preclude stacking
of Truck's policies. As we have said, that is precisely what this language facially purports to do.


[6] ICSOP contends finally that determining whether the Truck policies may be stacked “requires
consideration of the language of each and every primary policy, not just the one primary policy
selected by the policyholder.” Because ICSOP did not make this contention either in the trial court
or in its appellate briefs, the contention is forfeited. (E.g., Mammoth Lakes Land Acquisition, LLC
v. Town of Mammoth Lakes (2010) 191 Cal.App.4th 435, 476, 120 Cal.Rptr.3d 797 [appellant
“forfeited this argument by failing to raise it in a timely manner”].)


For all of these reasons, we hold that Kaiser may not “stack” Truck's primary policy limits. Instead,
having chosen the 1974 primary policy to respond to any claims triggered by that policy, Kaiser
*305  may recover from ICSOP to the extent that a claim exceeds that $500,000 per occurrence
limit specified in the 1974 primary policy.


D. Our Analysis Is Consistent With the Principle of “Horizontal Exhaustion” Articulated in
Community Redevelopment


ICSOP contends that the trial court's conclusion is inconsistent with the principle of horizontal
exhaustion articulated in Community Redevelopment, supra, 50 Cal.App.4th 329, 57 Cal.Rptr.2d
755. ICSOP notes that the wording of its 1974 excess policy is nearly identical to that of the excess
policy in Community Redevelopment, and it urges that under Community Redevelopment, “not only
must the Truck $500,000 limit in the 1974 policy period be exhausted, but so must all of Truck's
primary limits in its other eighteen annual policy periods plus the limits of any other unexhausted
primary insurers' policies.”


[7] We do not agree. Community Redevelopment held—and we agree—that in the case of a
continuing loss, excess insurance is in excess of all collectible primary insurance, not merely the
scheduled primary policy or policies. That holding does not imply, however, that policy limits of
primary policies may be (or must be) “stacked,” such that an insured recovers multiple policy limits
for a single occurrence. Indeed, the Community Redevelopment court was never called upon to
interpret the underlying primary policies, because the parties did not dispute that primary insurance
remained collectible by the insured. (Community Redevelopment, supra, 50 Cal.App.4th at p. 340,
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57 Cal.Rptr.2d 755 [“Although State Farm's liability limits were reached and exhausted, United's
clearly were not. Indeed, the underlying cases were all finally resolved by settlement on December
14, 1990, and, as of that time, United still had not exhausted its policy limits.”].) Our analysis
thus in no way conflicts with Community Redevelopment's—it simply addresses an issue that
Community Redevelopmentdid not reach.


III. Issues on Remand
In the motion that is the basis for the present appeal, Kaiser sought summary adjudication of
the cross-complaint's fifth and sixth causes of action. The fifth cause of action, for declaratory
judgment, sought a declaration that, “[e]ach Excess Insurer with an Excess Policy immediately in
excess of Kaiser's primary policies for any given policy period is obligated to provide coverage
upon the exhaustion of the primary policy for that policy period.” The sixth cause of action, for
breach of contract, alleged that once Truck paid policy limits of $500,000 per occurrence for an
asbestos bodily injury claim, “ICSOP is obligated under its Excess Policy incepting January 1,
1974 to indemnify Kaiser for the ‘ultimate net loss’ in excess of $500,000 for such claim up to
$5,000,000 per occurrence.” It further alleged that ICSOP “has breached the terms of its first layer
Excess Policy incepting January 1, 1974 (Policy No. 4174–5841) by failing to pay to Kaiser all
amounts that Kaiser has been forced to incur to make settlement payments for ABIC that exceed
the Truck ‘per occurrence’ coverage limits for the primary policy incepting January 1, 1974” and
that “[a]s a direct and proximate result of ICSOP's breach of its Excess Policy No. 4174–5841,
Kaiser has been damaged in an amount which cannot be fully ascertained at this time, but which
currently totals in excess of $15 million....”


We have concluded that under the language of Truck's 1974 primary policy, Truck's liability to
Kaiser is limited to *306  $500,000 per occurrence. Accordingly, once Truck has contributed
$500,000 per asbestos bodily injury claim, its primary policies are exhausted and Truck has no
further contractual obligation to Kaiser. This conclusion, however, does not by itself permit us to
affirm the grant of summary adjudication because the fifth and sixth causes of action require a
finding not only that Truck's policies have been exhausted, but also that ICSOP's obligations attach
immediately upon the exhaustion of Truck's policies.


In our now vacated decision, we concluded that we could not determine whether ICSOP's
obligation to indemnify Kaiser had attached or whether ICSOP had breached its insurance
contracts with Kaiser. We noted that it appeared undisputed between Kaiser, Truck, and ICSOP
that, in addition to the primary policies issued by Truck for the 1964–1983 period, other primary
policies were issued to Kaiser by Fireman's Fund (for policy periods from at least 1947 to
December 1964), Home Indemnity (for 1983–1985), and National Union (for 1985–1987), and
that these policies potentially were triggered by the asbestos bodily injury claims at issue in this
case. We noted, however, that there was no information in the record as to whether these policies
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had been exhausted. Therefore, we could not find that there were no triable issues of fact relevant
to the fifth and sixth causes of action.


In its supplemental brief, Truck notes that on October 31, 2011, the trial court entered a stipulated
order that all non-Truck primary policies had been exhausted. Truck therefore suggests that we
should now affirm the trial court's grant of summary adjudication of the fifth and sixth causes of
action. We decline to do so. The trial court is in a far better position than we are to determine in
the first instance the effect of its stipulated order in light of our conclusion that Truck's primary
policies may not be stacked. Thus, we leave to the trial court on remand a determination of whether
there remain triable issues of material fact as to the fifth and sixth causes of action.


DISPOSITION


We reverse the grant of summary adjudication and entry of judgment for Kaiser and against ICSOP
and remand to the trial court for further proceedings consistent with this opinion. Each party shall
bear its own costs on appeal.


We concur:


WILLHITE, Acting P.J.


MANELLA, J.


All Citations


155 Cal.Rptr.3d 283, 13 Cal. Daily Op. Serv. 3801, 2013 Daily Journal D.A.R. 4515
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3 Cal.App.2d 624, 40 P.2d 311


GEORGE W. LAMB, Plaintiff and Appellant,
v.


BELT CASUALTY COMPANY et al., Defendants; AMERICAN
INDEMNITY COMPANY, Defendant and Appellant.


Civ. No. 9421.
District Court of Appeal, First District, Division 1, California.


January 16, 1935.


HEADNOTES


(1)
Negligence--Automobiles--Trailers--Damages--Proximate Cause--Implied Findings.
In an action for damages for personal injuries as the result of a collision of plaintiff's automobile
with the rear end of a trailer attached to an automobile truck, where the complaint alleges negligent
operation of the truck as well as the trailer, a general verdict awarding damages to plaintiff
constitutes an implied finding that both truck and trailer were at the time of the accident being
operated negligently and that the negligent operation of the truck, as well as the trailer, contributed
proximately to the injuries complained of and to the damage of plaintiff in the amount awarded.


1. Liability for damages by trailer, note, 84 A. L. R. 281.


(2)
Insurance--Automobiles--Liability to Defend--Contracts.
In determining whether or not an automobile insurance carrier is bound to defend, the language
of its contract must first be looked to and, next, the allegations of the complaint in the action
for damages against the insured; and where the complaint clearly alleges damages resulting from
alleged negligent operation of the insured truck, and the policy in unmistakable language binds
the insurer to defend every such action, even though the same be groundless, the denial of liability
by the carrier and its refusal to defend, based upon its own investigation of the facts, are to be
disregarded.


(3)
Insurance--Refusal to Defend--Control of Action--Contracts--Release of Insured.
Under such a policy, the denial of liability on the part of an automobile insurance carrier and its
refusal to defend a suit against the insured constitute such a breach of the contract that the insured is
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released from his obligation to leave the management of the action to the carrier and he is justified
in proceeding to defend on his own account, and it is immaterial that the action is defended by
another insurer.


(4)
Insurance--Judgments--Liability--Res Adjudicata.
Where one is bound either by law or agreement to protect another from liability, he is bound by
the result of a litigation to which such other is a *625  party, provided he had notice of the suit and
an opportunity to control and manage it; and the judgment recovered in such a case is the mode
by which the insured proves to the insurer that the intrinsic character of the accident was such that
he was liable for the consequences of it, and the judgment is conclusive evidence that the insured
was liable, and to the extent of the amount of the judgment.


(5)
Settlement of Action--Liability of Insurer--Presumptive Evidence-- Burden of Proof.
Where there is no trial of an action against an insured automobile operator and no judgment
establishing his liability, but a settlement of the litigation is made, the question whether the liability
of the insured was one which the contract of insurance covered is still open, as is also the question
as to the fact of liability and the extent thereof, and these questions may be litigated and determined
in the subsequent action by the insured to recover of the insurance carrier the amount so paid in
settlement, and the settlement, or a judgment rendered upon a stipulation of such a settlement,
becomes presumptive evidence only of the liability of the insured and the amount thereof, which
presumption is subject to being overcome by proof on the part of the insurer.


(6)
Insurance--Separate Policies--General Verdict--Judgment--Proportionate Liability.
In an action for damages for personal injuries as the result of a collision of plaintiff's automobile
with the rear end of a trailer attached to an automobile truck, where the defendant has separate
policies of insurance, one covering the truck and the other covering the trailer, and the general
verdict of the jury constitutes an implied finding that both the truck and trailer were at the time
of the accident being operated negligently and that the negligent operation of both contributed
proximately to the injuries sustained, to the damage of plaintiff in the amount awarded, the
judgment entered thereon establishes the liability of the insured arising out of the operation of both
the truck and the trailer, and is conclusive evidence as against the insurer on each vehicle, but such
judgment does not express the proportion of the liability which each insurer is obligated to meet.


(7)
Insurance--Several Policies--Concurrent Liability.
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Where the peril insured against was the liability of the insured arising out of injuries to another
caused in whole or in part by the truck in one case, and in whole or in part by the trailer in the
other, in the case of injuries caused in part by either truck or trailer a liability on the part of the
insured would ensue and the insurance on the particular vehicle would be called into operation,
but where the injuries were caused by the concurrent operation of the truck and trailer, and wholly
by the two, the peril was the same as to *626  each, and the insurance on each could be applied
to the satisfaction of the whole of the liability of the insured.


(8)
Insurance--Proportional Liability--Contracts--Construction--Judgments-- Appeal.
Where the amount of the judgment against the insured was such that a third policy of insurance
covering excess liability on the trailer never attached and the insurance of said carrier never became
collectible within the meaning of the other two policies, the one covering the truck and the other the
trailer, and these latter policies each provided that the liability thereunder should be that proportion
of the total liability which the limit of the policy bears to the whole amount of such collectible
insurance, the trial court correctly applied such method in proportioning the total liability of the
insured between the two latter carriers; and where the insured was not aggrieved by such judgment
he was not in a position to prosecute his appeal therefrom.


SUMMARY


APPEALS from a judgment of the Superior Court of the City and County of San Francisco. Walter
Perry Johnson, Judge. Affirmed.


The facts are stated in the opinion of the court.


COUNSEL
Cooley, Crowley & Supple for Plaintiff and Appellant.
Thornton & Watt and Rolla B. Watt for Defendant and Appellant.


Jones, J., pro tem.


This is an action to recover on policies of liability insurance. The plaintiff owned an automobile
truck and trailer which he had insured against public liability in different companies. The
defendant, American Indemnity Company, appellant herein, issued the policy covering the truck,
and the Belt Casualty Company, another of the defendants, issued that covering the trailer. An
excess policy on the trailer was also carried with Lloyds of London, also made a defendant in the
action through its representative in California. The limits of liability in the policy of the American
Indemnity Company were fixed at fifty thousand dollars on account of injuries to one person and
one hundred thousand dollars on account of injuries to two or more; in the policy of the Belt
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Casualty Company, the limits were fixed at five thousand dollars on account of injuries to one
person; and ten thousand dollars on account *627  of injuries to two or more; in the policy of
Lloyds of London the limits were fixed at forty-five thousand dollars for injuries to one person,
and ninety thousand dollars on account of injuries to two or more, it being provided in this policy,
however, that liability should not attach until an admitted or adjudicated liability of five thousand
dollars for one injury, or ten thousand dollars for two, had accrued under the primary policy, which
was that of the Belt Casualty Company.


On the evening of December 2, 1930, the truck and trailer, heavily loaded, were proceeding along
the state highway in the direction of San Francisco. At the time it was dark enough to necessitate
the use of lights in driving. The trailer was connected to the truck with a drawbar, the motive force
of the truck propelling both truck and trailer. There was also an air brake connection between the
truck and trailer by means of which the braking power of the trailer was derived from the truck.
Also, the lighting of the trailer was derived from the truck by means of wiring connections with
the electric lighting system of the truck.


As the truck and trailer were proceeding along the highway under these conditions, Miss Adele
Davis, driving a small coupe and accompanied by a Mrs. Ida Barr, entered the highway from a side
road some distance behind the truck and trailer and turned in the same direction. The automobile in
which they were riding crashed into the rear end of the trailer which was without lights. After the
collision it was found that the lighting wire extending from the truck to the trailer had pulled loose
from the plug which was inserted into a socket on the trailer to establish the lighting connection
between the two. This was the only apparent defect in the lighting system. Both women were quite
severely injured, and each filed suit against the owner of the truck and trailer, the plaintiff herein,
on account of the injuries sustained. The cases came on for trial in May, 1931, and a jury found for
the plaintiffs in each case. Miss Davis was awarded $7,500, and Mrs. Barr $5,000, for which sums,
plus interest and costs, judgments were entered against the plaintiff herein, which he paid. He in
turn instituted this action to recover on the insurance policies and obtained a judgment against the
American Indemnity Company for $13,301.84, and against the Belt *628  Casualty Company for
$1350.18. From this judgment the defendant, American Indemnity Company, has appealed, and
the plaintiff has also appealed.


The appellant, American Indemnity Company, contends that the damage was done by the trailer
and not by the truck, and that as its insurance covered only the truck, it cannot be held liable. In this
connection attention is called to the indorsement upon its policy permitting the use of a trailer with
the truck which reads as follows: “It is understood and agreed that permission is hereby granted
for the use of a trailer in connection with the operation of the machine insured under this policy,
it being expressly understood and agreed, however, that damage done to or by said trailer is and
shall not be construed to be covered hereunder.” The appellant's main reliance is upon the language
of this indorsement in avoidance of liability. However, the complaint for damages filed by Mrs.
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Barr against the plaintiff herein alleges the ownership by him of the truck and trailer, and that C.
Kasheroff, as his agent, “carelessly and negligently stood and operated and maintained said truck
and trailer, and without lights or warning thereof, in and upon said public highway, and obstructed
the passage of vehicles passing or traveling in a southerly direction thereon, and as a proximate
result of the carelessness and negligence of defendants aforesaid, the automobile then and there
being driven by said Adele Davis, as aforesaid, collided with the truck and trailer of defendants,
injuring and damaging the plaintiff in the following particulars, to-wit”, etc.


The complaint filed by Adele Davis contains substantially the same allegations of ownership and
negligence and also alleges that “the plaintiff's automobile collided with the truck and trailer of
the defendants as aforesaid, injuring and damaging the plaintiff”, etc.


(1) These complaints allege negligent operation of the truck as well as the trailer, and that the
negligent operation of both resulted in injuries to the plaintiffs, and a trial was had upon these
issues. By returning general verdicts awarding damages to the plaintiffs, Davis and Barr, the jury
in each case impliedly found that both truck and trailer were at the time of the accident being
operated negligently and that the negligent operation of the truck, as well as the trailer, contributed
proximately to the injuries complained *629  of and to the damage of the plaintiffs in the amounts
awarded. (24 Cal. Jur. 893.)


The general indemnity provisions of the policy are contained in sections A and B thereof, and are
to the effect that the appellant American Indemnity Company does insure the plaintiff against loss
from such of the perils as are described in the “Schedule of Perils”, contained in the policy for
which a specified premium charge is indicated, within the limits hereinbefore stated. Liability for
injury to others is one of the perils so indicated and is defined in the schedule of perils as the “Legal
liability imposed by law upon the Assured for damages on account of bodily injuries ... caused by
the ownership, maintenance or operation of the automobile described herein, accidentally suffered
or alleged to have been suffered while this policy is in force”, etc.


In addition the policy contains a provision embodied in the general conditions under the caption
“Indemnity For Loss”, which reads: “The Company hereby agrees to defend in the name of and
on behalf of the Assured any suits, even if groundless, brought against the assured to recover
damages on account of such happenings as are provided in the Property Damage and Liability
Peril Clauses herein, and to pay irrespective of the limits of liability herein expressed all costs
taxed against the Assured in any legal proceedings defended by the Company, all interest accruing
after entry of judgment upon such part thereof as shall not be in excess of the liability limits
herein specified, and the expense incurred for such first medical aid as shall be imperative at the
time of any accident together with all the expense incurred by the Company growing out of the
investigation of such an accident, the adjustment of any claim or the defense of any suit resulting
therefrom. The Company reserves the right to settle or defend, as the Company may elect, any
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such suit or claim brought against the Assured, but it shall never, under any circumstances, be
liable to the Assured for any failure, neglect, wrong judgment or lack of care or diligence of the
company or any of its representatives, in failing or refusing to settle any such suit or claim. In no
event and under no circumstances shall the Company's liability, either under this Policy or as agent
or representative of the Assured, exceed the limits of liability *630  set out in Paragraphs C-5 and
C-6 of the Perils insured against on Page 1 of this Policy.”


Upon the happening of the accident on December 2, 1930, the said appellant was immediately
notified, and after an investigation of its own, denied liability. From this time on it did nothing
by way of advising the insured in regard to the defense or settlement of the claims of Davis and
Barr, until about April 15, 1931, when, in consonance with its denial of liability, it refused to
accept a copy of the summons and complaint which were served on the plaintiff on that date,
its superintendent of claims stating that the company was not interested. In the case of Interstate
Casualty Co. v. Wallins Creek Coal Co., 164 Ky. 778 [176 S. W. 217, L. R. A. 1915F, 958], wherein,
as here, the insurer in its policy reserved the right to exercise complete control over any suit filed
against the insured for damages, it was held that inaction on the part of the insurer and refusal
to advise or direct the insured as to what it wished done with respect to pending litigation for a
period of approximately three months constituted in effect a denial of its liability, and warranted
the insured in proceeding on the assumption that the insurer would further refuse to recognize
liability. Not only does such an implied denial of liability appear in the case before us, but the
appellant expressly denied its liability and refused to defend.


(2) In determining whether or not the appellant was bound to defend, its denial of liability and
refusal to defend, based upon its own investigation of the facts in the case, are to be disregarded.
The language of its contract must first be looked to, and next, the allegations of the complaints
in each action for damages against the insured. The complaints clearly allege damages resulting
from an alleged negligent operation of the truck, and the policy in unmistakable language binds
the insurer to defend every such action even though the same be groundless. (Greer-Robbins Co.
v. Pacific Surety Co., 37 Cal. App. 540 [174 Pac. 110].


(3) The denial of liability on the part of the insuring company and its refusal to defend the suits
constituted such a breach of the contract that the insured was released from his obligation to leave
the management thereof to it, and was justified in proceeding to defend on his own account. (Greer-
Robbins Co. v. Pacific Surety Co., supra; Antichi v. *631  New York Indemnity Co., 126 Cal. App.
284 [14 Pac. (2d) 598]; St. Louis Dressed Beef & Provision Co. v. Maryland Casualty Co., 201
U. S. 173 [26 Sup. Ct. 400, 50 L. Ed. 712]; Butler Bros. v. American Fidelity Co., 120 Minn. 157
[139 N. W. 355, 44 L. R. A. (N. S.) 609].) It is immaterial that the actions were defended by the
other insurer, the appellant having refused to defend.
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(4) The law is well settled that, where one is bound either by law or agreement to protect another
from liability, he is bound by the result of a litigation to which such other is a party, provided
he had notice of the suit and an opportunity to control and manage it. (Butler Bros. v. American
Fidelity Co., supra; citing Swansey v. Chace, 16 Gray (82 Mass.), 303; Kansas City M. & B. R.
Co. v. Southern R. News Co., 151 Mo. 373 [52 S. W. 205, 74 Am. St. Rep. 545, 45 L. R. A. 380];
Southern R. News Co. v. Fidelity & C. Co., 26 Ky. Law Rep. 1217 [83 S. W. 620]; Minneapolis Mill
Co. v. Wheeler, 31 Minn. 121 [16 N. W. 698].) This doctrine also finds support in the following
California cases: Greer-Robbins Co. v. Pacific Surety Co., supra; Antichi v. New York Indemnity
Co., supra; Kruger v. California Highway Indemnity Exchange, 201 Cal. 672 [258 Pac. 602]. The
judgment recovered in such a case is the mode by which the insured proves to the insurer that the
intrinsic character of the accident was such that he was liable for the consequences of it, and the
judgment is conclusive evidence that the insured was liable, and to the extent of the amount of the
judgment. (Butler Bros. v. American Fidelity Co., supra; Ross v. American Employers' Liability
Ins. Co., 56 N. J. Eq. 41 [38 Atl. 22].)


(5) On the other hand, where there is no trial and no judgment establishing the liability of the
insured, but a settlement of the litigation has been made, the question whether the liability of the
insured was one which the contract of insurance covered is still open, as is also the question as to
the fact of liability and the extent thereof, and these questions may be litigated and determined in
the action brought by the insured to recover the amount so paid in settlement. The settlement, or a
judgment rendered upon a stipulation of such a settlement, becomes presumptive evidence only of
the liability of the insured and the amount thereof, which presumption is subject to being overcome
*632  by proof on the part of the insurer. (Butler v. American Fidelity Co., supra; St. Louis Dressed
Beef & Provision Co. v. Maryland Casualty Co., supra.) We are, however, not confronted with any
question of settlement, or stipulated judgment, in this case.


(6) The judgments establish the liability of the insured arising out of the operation of both the truck
and the trailer, and are conclusive as against the insurer on each vehicle, but do not express the
proportion of the liability which each insurer is obliged to meet.


(7) The peril insured against here is the liability of the insured arising out of injuries to another
caused in whole or in part by the truck in the one case, and in whole or in part by the trailer in
the other. In the case of injuries caused in part by either truck or trailer a liability on the part
of the insured would ensue and the insurance on the particular vehicle be called into operation.
Where, as is alleged in the damage actions against the plaintiff, the same injuries are caused by the
concurrent operation of the truck and trailer, and wholly by the two, the peril is the same as to each.
In such a case the liability relates from the injury back through each instrumentality to the owner,
or, stated in another way, when the owner through the media of two different instrumentalities
inflicts injuries on another from which a liability arises against which he is insured as to each
instrumentality, the operation of the instrumentalities being joint, as here, each is responsible for
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the whole of the damage caused, and the insurance on each may be applied to the satisfaction of
the whole of the owner's liability. The situation is different from those cases where insurance is
carried against the peril of loss by fire in one company and against the peril of loss by collision
in another, or of some other peril in a separate company. In such cases the insurer becomes liable
only for the loss occasioned by the particular peril insured against.


(8) The total liability of the insured on account of the judgments in the two damage actions
amounted to $14,632.07. In the absence of other insurance the American Indemnity Company
would be liable to indemnify the insured in this amount on the one hand, and the Belt Casualty
Company and Lloyds of London on the other. The assured, however, having contracts of insurance
with different companies insuring against the same liability, the provisions of *633  the policies
relating to such situations must be looked to and the liability be apportioned according to the
contracts.


The policy of the American Indemnity Company contains the following provision: “No recovery
shall be had under this policy if at the time a loss occurs there be any other insurance, whether
such other insurance be valid and/or collectible or not, covering such loss, which would attach if
this insurance had not been effected; provided, if the assured carries a policy of any other insurer
covering concurrently a claim covered by this policy under property damage and/or liability peril
clauses herein he shall not recover from the Company a larger proportion of any such claim than the
sum hereby insured bears to the whole amount of such valid and collectible concurrent insurance.”


The provisions of the policy of the Belt Casualty Company with reference to other insurance are as
follows: “If the named assured has any other insurance applicable to a claim covered by this policy,
the company shall not be obliged under this policy to pay a larger proportion of or on account of
any such claim than the limit of the Company's liability under this policy, applicable to such claim,
bears to the total corresponding limits of the whole amount of valid and collectible insurance. If
any other person, firm or corporation included in this insurance is covered by valid and collectible
insurance against the claim also covered by this policy, the said other person, firm or corporation
shall not be entitled to protection under this policy.”


The policy with Lloyds of London provides: “It is expressly agreed that the underwriters hereon
shall be liable only for the excess of loss over $5000.00 ultimate net loss in respect of any one
person and $10,000.00 ultimate net loss in respect of each and every accident or series of accidents
arising out of one occurrence and then only up to $45,000.00 of excess in respect of any one person
and $90,000.00 of excess in respect of each and every accident or occurrence, it being understood,
however, that there is no limit to the number of accidents for which claims may be made hereunder,
provided such accidents occur during the currency of this policy.







Lamb v. Belt Cas. Co., 3 Cal.App.2d 624 (1935)
40 P.2d 311


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


“It is further understood and agreed that liability under this policy in respect of any accident or
occurrence shall not attach unless and until the primary insurer shall have admitted *634  liability
for the first $5000.00 in respect of any one person or $10,000.00 in respect of any one accident
under its said policy, or unless or until the assured has by final judgment been adjudged to pay the
said sum of $5000.00 in respect of any one person or $10,000.00 in respect of any one accident.


. . . . . . . . . . .
“It is the intention of the parties that under this policy the assured is to be indemnified up to
$45,000.00 in respect of any one person and $90,000.00 in respect of any one accident as aforesaid,
against all liability in excess of the liability of the primary insurer under its said policy.”


By reason of the fact that the American Indemnity Company insured against the liability
concurrently with the Belt Casualty Company within the limits of its policy, the policy of Lloyds
of London never attached and its insurance never became collectible insurance within the meaning
of the other two policies. This leaves only the policies of the American Indemnity Company and of
the Belt Casualty Company to be considered, each of which provides that the liability thereunder
shall be that proportion of the total liability which the limit of the policy bears to the whole amount
of such collectible insurance. The trial court applied this method in apportioning the liability, which
method we hold to be correct.


The plaintiff not being aggrieved by the judgment is not in a position to prosecute his appeal.


The judgment is affirmed.


Tyler, P. J., and Knight, J., concurred.
A petition for a rehearing of this cause was denied by the District Court of Appeal on February
25, 1935, and an application by defendant and appellant to have the cause heard in the Supreme
Court, after judgment in the District Court of Appeal, was denied by the Supreme Court on March
14, 1935. *635
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146 Cal.App.4th 648
Court of Appeal, Second District, Division 4, California.


LONDON MARKET INSURERS, Petitioners,
v.


The SUPERIOR COURT of Los Angeles County, Respondent;
Truck Insurance Exchange et al., Real Parties in Interest.


No. B189000.
|


Jan. 9, 2007.
|


Rehearing Denied Jan. 26, 2007.
|


Review Denied May 9, 2007. *


* Chin, J., did not participate therein.


Synopsis
Background: After making indemnity payments to asbestos manufacturer under commercial
general liability (CGL) policies, insurer filed action against manufacturer, seeking declaratory
judgment that insurer's policies were exhausted and that insurer had no further duty to defend or
indemnify manufacturer in asbestos-related litigation. Manufacturer filed cross-complaint against
its excess insurers, seeking declaration of coverage under its excess policies. Insurer moved for
summary adjudication, and the Superior Court, Los Angeles County, No. BC249550, Carl J. West,
J., granted the motion. Excess insurer petitioned for writ of mandate.


Holdings: The Court of Appeal, Suzukawa, J., as a matter of first impression, held that:


[1] “occurrence” in CGL policies referred to each claimant's injurious exposure to asbestos, rather
than the manufacture and distribution of asbestos products, and


[2] all asbestos exposures could not be treated as a single “occurrence” under aggregation
provisions of policies.


Writ granted.
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West Headnotes (10)


[1] Appeal and Error Plenary, free, or independent review
On appeal from summary adjudication, the appellate court independently reviews the trial
court's ruling and applies the same legal standard that governs the trial court.


5 Cases that cite this headnote


[2] Insurance Policies considered as contracts
Insurance Application of rules of contract construction
Although insurance contracts have special features, they are still contracts to which the
ordinary rules of contractual interpretation apply.


8 Cases that cite this headnote


[3] Insurance Ambiguity in general
An insurance policy provision is ambiguous if it is capable of two or more reasonable
constructions.


3 Cases that cite this headnote


[4] Evidence Insurance
Insurance Ambiguity in general
In determining if an insurance policy provision is ambiguous, the court considers not
only the face of the contract but also any extrinsic evidence that supports a reasonable
interpretation.


14 Cases that cite this headnote


[5] Insurance Ambiguity in general
Even apparently clear language in an insurance policy may be found to be ambiguous
when read in the context of the policy and the circumstances of the case.


2 Cases that cite this headnote


[6] Insurance Reasonable expectations
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Insurance Favoring coverage or indemnity;  disfavoring forfeiture
If insurance policy language is ambiguous, an interpretation in favor of coverage is
reasonable only if it is consistent with the objectively reasonable expectations of the
insured; thus, the court must determine whether the coverage under the policy that would
result from such a construction is consistent with the insured's objectively reasonable
expectations.


7 Cases that cite this headnote


[7] Insurance Several injuries
The meaning of “occurrence” in commercial general liability (CGL) policies, with regard
to coverage limits as applied to bodily injuries caused by exposure to asbestos, referred to
each claimant's injurious exposure to asbestos, rather than the insured's manufacture and
distribution of asbestos products; such interpretation was based on the plain meaning of
the policy language, the drafting history of the policies, and other policy provisions.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 162 et seq.; Croskey
et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2006) ¶7:10 et seq
(CAINSL Ch. 7A-B).


9 Cases that cite this headnote


[8] Evidence Insurance
Insurance Matters extrinsic to policies in general
The drafting history of an insurance policy, while not determinative, may properly be used
by courts as an aid to discern the meaning of disputed policy language.


[9] Insurance Several injuries
All asbestos exposures could not be treated as a single “occurrence” under the aggregation
provisions of commercial general liability (CGL) policies; policy's “one lot” aggregation
provision precluded treating all asbestos claims as a single occurrence because the claims
arose out of multiple products, made, packaged, and distributed over many years.


11 Cases that cite this headnote


[10] Appeal and Error Summary judgment
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Although the trial court may grant summary judgment on one basis, the appellate court
may affirm the judgment under another; the appellate court reviews the ruling, not the
rationale.


1 Cases that cite this headnote
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Opinion


SUZUKAWA, J.


*651  This petition for writ of mandate presents an issue of first impression in this state: The
meaning of “occurrence” in a commercial general liability (CGL) policy as applied to bodily
injuries caused by exposure to asbestos. We conclude that, as used in the policies at issue,
“occurrence” means injurious exposure to asbestos, not the manufacture and distribution of
those products. Accordingly, we grant the writ and direct the trial court to vacate its summary
adjudication order.


INTRODUCTION


Real party in interest Kaiser Cement & Gypsum Corporation (Kaiser) manufactured a variety of
products containing asbestos (asbestos products) for more than 30 years. In recent years, Kaiser
has been named as a defendant in products liability suits brought by thousands of claimants
who allege they were injured by their exposure to Kaiser's asbestos products. These claims have
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been defended by Kaiser's primary general liability carrier, real party in interest Truck Insurance
Exchange (Truck).


After making indemnity payments for Kaiser of more than $50 million, Truck filed an action
seeking, among other things, a declaratory judgment that Truck's policies were exhausted and
that Truck had no further duty to defend or indemnify Kaiser in asbestos-related litigation.
Subsequently, Truck sought summary adjudication of the declaratory judgment cause of action.
The summary adjudication motion turned on the meaning of the word “occurrence” as used in
the CGL policies. According to Truck, all claimants' asbestos injuries resulted from a single
“occurrence”—Kaiser's manufacture and distribution of asbestos products—and thus were subject
to the policies' per occurrence liability limits. Thus, Truck contended, because its indemnity
payments exceeded policy limits, the policies were exhausted and it had no further obligation to
Kaiser.


Petitioners London Market Insurers (LMI), Kaiser's excess insurers, opposed the summary
adjudication motion, arguing that the relevant “occurrence” was each claimant's asbestos exposure,
not Kaiser's manufacture or distribution of asbestos products. Accordingly, LMI contended, the
court could not conclude as a matter of law that all of Kaiser's asbestos claims **157  resulted
from a single occurrence or that Truck's policies had been exhausted.


The trial court agreed with Truck that the “occurrence” was Kaiser's decision to manufacture
and distribute asbestos products and, thus, that all asbestos injuries arose out of a single annual
occurrence. It accordingly granted summary adjudication.


*652  We find that the trial court's interpretation cannot be reconciled with the policies' plain
language, which compels our conclusion that an “occurrence” under the policies is injurious
exposure to asbestos, not the manufacture and distribution of asbestos products. Thus, the trial
court erred in determining that all asbestos injuries arose from a single annual occurrence as a
matter of law. Moreover, on the present record we cannot determine how many occurrences are
responsible for the alleged injuries and, thus, whether Truck's policies have been fully exhausted.
Accordingly, we grant the writ and direct the trial court to vacate its order granting Truck's motion
for summary adjudication and to enter a new order denying the motion.


FACTUAL AND PROCEDURAL BACKGROUND


Kaiser manufactured a variety of asbestos products, including joint compounds, finishing
compounds, fiberboard, and plastic cements, from 1944 through the 1970's. Kaiser produced these
products at 10 different facilities at various times.
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By 2004, more than 24,000 claimants (including, among others, carpenters, electricians,
sheetrockers, painters, welders, shipyard workers, mechanics, plasterers, plumbers, tile setters,
acoustical sprayers and architects) had filed products liability suits against Kaiser alleging that they
had suffered bodily injury, including asbestosis and various cancers, as a result of their exposure to
Kaiser's asbestos products. Kaiser tendered these claims to Truck, which had issued primary CGL
policies to Kaiser between 1964 and 1983. As of July 31, 2001, Truck had paid approximately $22
million to more than 900 asbestos claimants; by October 2004, Truck's indemnity payments for
asbestos bodily injury claims exceeded $50 million.


In April 2001, Truck filed an insurance coverage action concerning its obligations to continue
to defend and indemnify Kaiser for asbestos bodily injury claims. Kaiser filed a cross-complaint
against its excess insurers, including LMI, seeking a declaration of coverage under its excess
policies in the event Truck were able to establish that it had no further obligation to defend or
indemnify Kaiser.


In October 2004, Truck moved for summary adjudication that all its policies had been exhausted
and it had no further duty to defend or indemnify Kaiser. 1  The basis for Truck's motion was the
“per occurrence” liability limitation in its CGL policies, which capped Truck's exposure for bodily
*653  injuries resulting from “any one occurrence.” According to Truck, under the plain language
of the policies, all asbestos-related claims in any given year arose out of a single “occurrence”
because all had the same underlying cause: “the design, manufacture and distribution by Kaiser
and its subsidiaries of asbestos-bearing products.” Further, Truck urged **158  that the parties'
course of conduct—specifically, Kaiser's payment of a single deductible per policy year for all
asbestos bodily injury claims, rather than a deductible for each claim—was consistent with the
conclusion that all asbestos claims resulted from a single occurrence. Thus, notwithstanding its
indemnity payments exceeding $50 million, Truck contended that its liability for asbestos bodily
injury claims for all policy years was only $8.3 million and that the policies were exhausted as
of January 1999.


1 Truck's summary adjudication motion addressed only the first cause of action, which
sought a declaratory judgment that Truck had exhausted all applicable policy limits for
asbestos bodily injury claims. The parties stipulated that the motion did not seek summary
adjudication or any other ruling as to policy limits for asbestos property damage claims,
except to the extent that Truck's policies provide for a combined single limit for property
damage and bodily injury claims.


Kaiser responded that Truck was entitled to summary adjudication, but contended that its analysis
was only “ ‘half right.’ ” 2  Kaiser agreed that under the plain language of Truck's policies, all
asbestos bodily injury claims resulted from a single annual occurrence. Thus, it agreed that Truck's
policies had been exhausted. However, Kaiser did not agree that this result was compelled by the
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course of the parties' performance; to the contrary, Kaiser contended that neither it nor Truck ever
believed that they had reached an agreement on the number-of-occurrences issue.


2 The unusual alignment of the parties is explained by the policies' per occurrence deductible
provisions. Under the 1964 policy, Kaiser was responsible for the first $5,000 of loss for each
“occurrence”; by 1981, the per occurrence deductible was $100,000. Thus, Kaiser's share of
the total asbestos liability increases as the number of occurrences increases. Additionally,
although asbestos claims against Kaiser collectively exceed tens of millions of dollars, many
individual claims apparently are within the applicable deductibles. Thus, if each claim is
treated as a separate occurrence, Kaiser may have no coverage for a substantial number of
claims.


LMI opposed the summary adjudication motion, contending that the court could not conclude as
a matter of law that all asbestos bodily injury claims resulted from a single annual occurrence
or that Truck's policies had been exhausted. Further, LMI contended that the parties' conduct
demonstrated that they believed that the asbestos claims resulted from multiple occurrences. Thus,
LMI urged that Truck's motion should be denied because there were triable issues of fact as to the
meaning of “occurrence.”


The trial court initially denied the summary adjudication motion. It explained that under
California law, insurance policies are interpreted based on their plain language and the insured's
objectively reasonable expectations when the policies are issued. Further, it said that in California
“occurrence” *654  means the “underlying cause of injury—the act, or acts, of the insured that
gives rise to the ABIC [asbestos bodily injury claims].” Thus, the dispositive question was whether
Kaiser reasonably could have believed that its decision to incorporate asbestos into many different
products over many decades was a single occurrence. The court held that it could not: “[A]s a
matter of law ... it is not now, nor was it at the time the Truck policies were issued, objectively
reasonable to assume that the incorporation of chrysotile asbestos into multiple products over a
period of many years would constitute a single occurrence.”


Although the court thus concluded that the asbestos bodily injury claims were not a single
occurrence as a matter of law, it said that on the present record it could not decide how many
occurrences were responsible for the asbestos claims. It explained: “The more difficult issue
presented by Truck's motion is determining the number of occurrences under the policies, given
that they are to be determined based on an analysis of the underlying cause of injury. The Court
finds that a reading of the policies as a whole does not support a **159  determination that the
manufacture, sale, and distribution of all Kaiser's asbestos-containing products constitute a single
‘occurrence.’ By the same token, however, the policies do not support LMI's interpretation that
each ABIC filed against Kaiser was an ‘occurrence.’ While a ‘decision’ to manufacture a given
product in a certain manner, or warn or not warn of the dangerous propensities of that product
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may constitute an occurrence, such a decision must be made with reference to a product or family
of products.”


Thus, the court said, by denying summary adjudication it was “not determining that the number
of occurrences under the Truck policies will necessarily be the total number of individual asbestos
bodily injury claims. Given the language of the policies, there may be evidentiary support
for a finding that the ‘design, manufacture, and distribution’ of a family of products, or a
particular product line, constituted an occurrence under the post-′74 policies.” Accordingly, “The
determination of the actual number of occurrences under the Truck policies will be subject to
further evidentiary showings in subsequent stages of these proceedings.”


Several months after denying the motion for summary adjudication, on its own motion the court
ordered reconsideration and supplemental briefing. The court then granted summary adjudication
for Truck. In doing so, it noted that California courts had not decided the issue before it, but said
that the trend nationally is that “insofar as asbestos coverage cases are concerned, the underlying
cause test mandates a finding that either the manufacture and sale of asbestos-containing products
was the single occurrence or that the failure to warn of asbestos-containing products was the single
occurrence.” Thus, the court said, its decision to apply an “underlying cause test” required it to
*655  conclude that Truck and Kaiser reasonably intended to treat all asbestos bodily injury claims
as a single occurrence under the policies.


Additionally, the court said, there were significant practical problems with the approach of its prior
order: “Practically speaking, the roadblock in finding there were multiple occurrences based on
the number of products Kaiser produced is the difficulty (if not impossibility) in proving which
products resulted in exposure to the individual claimants. There also would be no reliable way
to determine what amounts paid to claimants could be allocated to a particular Kaiser product.
The complaints described in the claims matrix for the underlying ABIC illustrate this point.
The underlying ABIC generally do not attempt to link any claimant's asbestos injuries with any
specific Kaiser product or batch of products. Under these circumstances, coverage under the
policies could likely never be determined and [Kaiser] would be without the insurance for which
it bargained.” (Fn.omitted.)


The court concluded: “Upon reconsideration, the Court finds, as a matter of law, that the
manufacture and decision to place asbestos into products by the Kaiser entities constituted a single
occurrence under the applicable policies. Accordingly, the Court finds that Truck's primary policies
have been exhausted, and grants Truck's motion for summary adjudication.”


LMI filed a timely petition for writ of mandate. We issued an order to show cause, ordered
additional briefing and stayed all proceedings until further order of this court.







London Market Insurers v. Superior Court, 146 Cal.App.4th 648 (2007)
53 Cal.Rptr.3d 154, 07 Cal. Daily Op. Serv. 309, 2007 Daily Journal D.A.R. 396


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


LEGAL STANDARDS


[1]  A party is entitled to summary adjudication of a cause of action if there is no triable issue of
material fact and the matter can be adjudicated as a question of law. **160  (Code Civ. Proc., §
437c, subds. (c), (f)(1).) As with a motion for summary judgment, the court must view the evidence
and reasonable inferences from the evidence in the light most favorable to the opposing party.
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843, 107 Cal.Rptr.2d 841, 24 P.3d 493;
Syngenta Crop Protection, Inc. v. Helliker (2006) 138 Cal.App.4th 1135, 1155, 42 Cal.Rptr.3d
191.) On appeal, we independently review the trial court's ruling and apply the same legal standard
that governs the trial court. (Colgan v. Leatherman Tool Group, Inc. (2006) 135 Cal.App.4th 663,
678, 38 Cal.Rptr.3d 36; Wiener v. Southcoast Childcare Centers, Inc. (2004) 32 Cal.4th 1138,
1142, 12 Cal.Rptr.3d 615, 88 P.3d 517.)


[2]  Although insurance contracts have special features, they are still contracts to which the
ordinary rules of contractual interpretation apply. *656   Foster–Gardner, Inc. v. National Union
Fire Ins. Co. (1998) 18 Cal.4th 857, 868, 77 Cal.Rptr.2d 107, 959 P.2d 265; Bank of the West
v. Superior Court (1992) 2 Cal.4th 1254, 1264, 10 Cal.Rptr.2d 538, 833 P.2d 545.) Thus, the
mutual intention of the contracting parties at the time the contract was formed governs. (Civ.Code,
§ 1636; Foster–Gardner, Inc., supra, 18 Cal.4th at p. 868, 77 Cal.Rptr.2d 107, 959 P.2d 265.)
We ascertain that intention solely from the written contract if possible, but also consider the
circumstances under which the contract was made and the matter to which it relates. (Civ.Code,
§§ 1639, 1647; American Alternative Ins. Corp. v. Superior Court (2006) 135 Cal.App.4th 1239,
1245, 37 Cal.Rptr.3d 918.) We consider the contract as a whole and interpret the language in
context, rather than interpret a provision in isolation. (Civ.Code, § 1641; American Alternative Ins.
Corp., supra, 135 Cal.App.4th at p. 1245, 37 Cal.Rptr.3d 918.) We interpret words in accordance
with their ordinary and popular sense, unless the words are used in a technical sense or a special
meaning is given to them by usage. (Civ.Code, § 1644; American Alternative Ins. Corp., supra,
135 Cal.App.4th at p. 1245, 37 Cal.Rptr.3d 918.)


[3]  [4]  [5]  A policy provision is ambiguous if it is capable of two or more reasonable
constructions. (Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 18, 44 Cal.Rptr.2d 370,
900 P.2d 619; Bay Cities Paving & Grading, Inc. v. Lawyers' Mutual Ins. Co. (1993) 5 Cal.4th
854, 867, 21 Cal.Rptr.2d 691, 855 P.2d 1263.) In determining if a provision is ambiguous, we
consider not only the face of the contract but also any extrinsic evidence that supports a reasonable
interpretation. (Pacific Gas & E. Co. v. G.W. Thomas Drayage etc. Co. (1968) 69 Cal.2d 33, 37, 39–
40, 69 Cal.Rptr. 561, 442 P.2d 641.) Even apparently clear language may be found to be ambiguous
when read in the context of the policy and the circumstances of the case. (American Alternative
Ins. Corp., supra, 135 Cal.App.4th at p. 1246, 37 Cal.Rptr.3d 918, citing MacKinnon v. Truck Ins.
Exchange (2003) 31 Cal.4th 635, 652, 3 Cal.Rptr.3d 228, 73 P.3d 1205.)
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[6]  If policy language is ambiguous, an interpretation in favor of coverage is reasonable only
if it is consistent with the objectively reasonable expectations of the insured. (Bank of the West,
supra, 2 Cal.4th at p. 1265, 10 Cal.Rptr.2d 538, 833 P.2d 545.) Thus, the court must determine
whether the coverage under the policy that would result from such a construction is consistent
with the insured's objectively reasonable expectations. (Nissel v. Certain Underwriters at Lloyd's
of London (1998) 62 Cal.App.4th 1103, 1111–1112, 73 Cal.Rptr.2d 174.)


**161  DISCUSSION


The meaning of “occurrence” as it applies to asbestos injuries is an issue of first impression
in this state. Other states have considered the question, but *657  they have reached varying
conclusions. Some courts have held that “occurrence” in the asbestos-exposure context means the
manufacturer's decision to incorporate asbestos into its products, and thus they have concluded that
all asbestos injuries for which a defendant is responsible result from a single “occurrence.” (E.g.,
Greene, Tweed & Co., Inc. v. Hartford Acc. & Indem. Co. (E.D.Pa., Apr. 21, 2006, Civ. No. 03–
3637) 2006 WL 1050110 at pp. *3–*9; Liberty Mut. Ins. Co. v. Treesdale, Inc. (3d Cir.2005) 418
F.3d 330, 334–339; Westinghouse Elec. Corp. v. American Home Assurance Co. (N.J.Super.Ct.,
July 8, 2004, Nos. A–6706–01T5 & A–6720–01T5) 2004 WL 1878764 at pp. *27–*32; U.S.
Gypsum Co. v. Admiral Ins. Co. (1995) 268 Ill.App.3d 598, 205 Ill.Dec. 619, 643 N.E.2d 1226,
1257–1260; Owens–Illinois, Inc. v. United Ins. Co. (1993) 264 N.J.Super. 460, 625 A.2d 1, 21–
23; Colt Industries Inc. v. Aetna Cas. & Sur. Co. (E.D.Pa., Dec. 6, 1989, Civ.A. No. 87–4107)
1989 WL 147615 at pp. *5–*6; Air Products and Chemicals, Inc. v. Hartford Acc. and Indem.
Co. (E.D.Pa.1989) 707 F.Supp. 762, 772–774; Owens–Illinois, Inc. v. Aetna Cas. & Sur. Co.
(D.D.C.1984) 597 F.Supp. 1515, 1524–1528.) Other courts have held that the “occurrence” is the
claimant's unique asbestos exposure, and thus that each exposure is a separate occurrence. (E.g.,
In re Prudential Lines Inc. (2d Cir.1998) 158 F.3d 65, 79–83; Commercial Union Ins. Co. v. Porter
Hayden Co. (1997) 116 Md.App. 605, 698 A.2d 1167; Stonewall Ins. Co. v. Asbestos Claims
Management Corp. (2d Cir.1995) 73 F.3d 1178, 1212–1214; Cole v. Celotex Corp. (La.App.1991)
588 So.2d 376, 390–391.) Still other courts have said that the “occurrence” is the asbestos
exposure, but have held that claimants who were exposed to asbestos at approximately the same
time and place were injured by the same “occurrence.” (E.g., Fina, Inc. v. Travelers Indemnity Co.
(N.D.Tex.2002) 184 F.Supp.2d 547, 549–553; Metropolitan Life Ins. Co. v. Aetna Cas. & Sur. Co.
(2001) 255 Conn. 295, 765 A.2d 891, 896–909.)


Notwithstanding their profusion, none of the preceding opinions engages in the “thorough
examination of the policy language” California law requires. (TRB Investments, Inc. v. Fireman's
Fund Ins. Co. (2006) 40 Cal.4th 19, 27, 50 Cal.Rptr.3d 597, 145 P.3d 472.) Moreover, the
insurance contracts in those cases differ from the present contracts in significant ways, and while
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we recognize that consistent interpretation of standardized terms in insurance contracts promotes
clear understanding of future contracts, it “would be foolish ... to state as a matter of law that the
word ‘occurrence’ ... has the same meaning in all insurance contracts.” (Flintkote Co. v. General
Acc. Assur. Co. (N.D.Cal.2006) 410 F.Supp.2d 875, 887.) Therefore, although we have carefully
reviewed the out-of-jurisdiction cases cited by the parties, we do not rely on them to any significant
degree, but instead construe the insurance contracts solely on the basis of the policy language.


*658  I


THE APPLICABLE POLICY PROVISIONS


Truck issued CGL policies to Kaiser over 19 policy periods, from 1964 to 1983. An initial version
of the CGL policy was in effect from 1964 to 1973, and a second version was in effect from 1974
to 1983. The policy provisions relevant to the present petition are described below.


**162  A. The First Policy: 1964–1973
The CGL policy in effect from 1964 to 1973 (the 1964 policy) provided coverage for “all sums
which the Insured shall become legally obligated to pay as damages because of ... bodily injury.”
It further defined the scope of the coverage as follows.


Liability limits. The 1964 policy limited Truck's liability for bodily injury to $100,000 “each
person,” $300,000 “each occurrence,” and $300,000 “aggregate Products.” With regard to the
“each occurrence” limit, it further provided that “The limit of such liability stated in the
Declarations as applicable to ‘each occurrence’ is, subject to the above provision respecting each
person, the total limit of the Company's liability for all damages, including damages for care
and loss of services, arising out of bodily injury, sickness or disease, including death at any time
resulting therefrom, sustained by two or more persons in any one occurrence.” With regard to the
“aggregate Products” limit, it provided that “The limits of Bodily Injury liability and Property
Damage liability stated in the Declarations as ‘aggregate products' are respectively the total limits
of the Company's liability for all damages arising out of the products hazard during the twelve-
month period beginning with the effective date of the products hazard coverage....”


Effective January 30, 1971, the parties eliminated the aggregate product liability limit. The policy
continued to contain a “per occurrence” limit, which was increased to $500,000.


Deductible. Under the 1964 policy, Kaiser was responsible for the first $5,000 of loss for “each
occurrence ... regardless of the number of claims emanating therefrom.” A later policy, effective
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January 1, 1968, retained the $5,000 per occurrence deductible, but added an additional $15,000
products hazard deductible.


“Occurrence.” The policy defined “occurrence” as “an event or series of events or continuous or
repeated exposure to conditions which results in legal *659  liability, regardless of the number
of persons, vehicles or objects affected by such act or acts or omission. As respects the Products
Hazard, an occurrence shall be deemed to have taken place at the time of the injury or damage to
the claimant and not at the time of the act of the Insured giving rise to liability.”


Aggregation of claims. The policy provided for aggregating claims as follows: “All ... damages
arising out of one lot of goods or products prepared or acquired by the Named Insured or by another
trading under his name shall be considered as arising out of one occurrence.”


Policy period. The policy applied “only to occurrences which occur during the policy period.”


B. The Second Policy: 1974–1983
The parties made fundamental changes to the CGL policy in 1974. The relevant provisions of the
policies in effect from 1974 to 1983 (the 1974 policy) are as follows.


Liability limits. The 1974 policy contained a $500,000 “per occurrence” liability limit. Like its
immediate predecessor, it did not contain any aggregate limit, but instead provided that “There
is no limit to the number of occurrences for which claims may be made hereunder, however, the
limit of the Company's liability as respects any occurrence involving one or any combination of
the hazards or perils insured against shall not exceed the per occurrence limit designated in the
Declarations.”


**163  The parties restored aggregate limits effective April 1, 1980. The $1,500,000 aggregate
limit was “the total limit[ ] of the Company's liability for all damages arising out of the products
hazard and completed operations hazard during the twelve month period beginning with the
effective date of such coverage provided the personal injury or property damage occurs while the
policy is in force.” This change did not affect the per occurrence limit, which remained $500,000.


Deductible. The 1974 policy imposed a deductible of $5,000 for “each occurrence.” A January
1, 1976 endorsement increased the deductible to $50,000 per occurrence. In April 1981, the
deductible was increased again, to $100,000 per occurrence.


“Occurrence.” The policy defined “occurrence” as “an event, or continuous or repeated exposure
to conditions which results in personal injury or property damage during the policy period.”
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*660  Aggregation of claims. The policy provided that “All such exposure to substantially the
same general conditions existing at or emanating from each premises location shall be deemed
one occurrence.”


Policy period. The policy applied “only to occurrences during the policy period.”


II


THE CGL POLICIES ARE NOT REASONABLY SUSCEPTIBLE
OF THE CONCLUSION THAT ALL ASBESTOS BODILY INJURY


CLAIMS RESULTED FROM ONE “OCCURRENCE” OR THAT
THE POLICIES ARE EXHAUSTED AS A MATTER OF LAW


[7]  There is no dispute between the parties regarding the limits of Truck's liability for asbestos
injuries sustained from 1964 to January 1971 or April 1980 to 1983, when the policies contained
aggregate limits—i.e., limits on Truck's total liability for “all damages arising out of the products
hazard and completed operations hazard during the [policy year].” The sole dispute, instead,
concerns liability limits between January 1971 and April 1980, when the policies did not contain
any aggregate limits. Because during those years the only limitation on Truck's liability was the
“per occurrence” limit, Truck's potential liability for asbestos injuries is a direct function of the
number of “occurrences” deemed responsible for those injuries.


Kaiser and Truck contend, as the trial court concluded, that the relevant “occurrence” is Kaiser's
manufacture and distribution of asbestos products, which they contend is either an “event” or
“exposure to conditions.” They urge that all claimants' asbestos bodily injury claims result from a
single “occurrence,” i.e., “the continuous use of asbestos in a number of Kaiser's products without
warning.”


LMI contends, instead, that the relevant “occurrence” is injurious exposure to asbestos. Further,
LMI urges that each claimant's asbestos injury necessarily results from a separate occurrence
because “[t]he alleged asbestos injuries at issue were proximately caused by exposures to Kaiser
products that took place at different times, at different places, and under different circumstances.”


For the reasons that follow, we conclude that, as used in these policies, “occurrence” means
injurious exposure to asbestos. We further conclude that all asbestos exposures cannot be treated
as a single “occurrence” under the *661  aggregation provisions. However, on the present record
we cannot determine how many occurrences are responsible for the tens of thousands of claims
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asserted against Kaiser; thus, we do not conclude, as LMI urges us **164  to do, that each injurious
exposure to asbestos necessarily is a separate occurrence.


A. The “Occurrence” Is Each Claimant's Asbestos Exposure, Not Kaiser's Manufacture
and Distribution of Asbestos Products


1. The Policy Language Defining “Occurrence”
The policies define “occurrence” in the disjunctive: an event or continuous or repeated exposure to
conditions. Thus, to be an “occurrence,” Kaiser's manufacture and distribution of asbestos products
must be either an “event” or “exposure to conditions.” As we now explain, it is neither.


“An event.” Real parties suggest that “event” is a “broad[ ] term[ ]” that properly includes “
‘anything that happens.’ ” Thus, they contend, Kaiser's “intentional act[ ]” of including asbestos
in its products is an “event” within the policy language.


We do not agree. As LMI correctly notes, the plain meaning of “event” is a discrete happening
that occurs at a specific point in time. (E.g., Random House Webster's College Dict. (1992) p. 463
[event: “something that occurs in a certain place during a particular interval of time”].) Thus, for
example, while an explosion or series of related explosions is an “event” or “series of events,” 30
years of manufacturing activities cannot properly be so characterized.


[8]  This plain meaning analysis is reinforced by the drafting history of the form CGL policies
from which Truck's policies were derived. The history, “while not determinative, may properly be
used by courts as an aid to discern the meaning of disputed policy language.” (MacKinnon v. Truck
Ins. Exchange, supra, 31 Cal.4th 635, 653, 3 Cal.Rptr.3d 228, 73 P.3d 1205.) Before the 1960's, the
form CGL policy provided coverage for injuries “caused by accident.” (16 Appleman on Insurance
2d (Holmes ed.1996) § 117.1, p. 206; 9A Couch on Insurance (3d ed.2005) § 129:3, p. 129–9.)
The underwriting intent of the “caused by accident” policies, as explained by the Legal Committee
of the National Bureau of Casualty Underwriters (NBCU), was to “ ‘require one identifiable
event’ ” to trigger coverage. (Robinson, The Best of Intentions: Drafting the 1966 Occurrence,
and 1973 Pollution Exclusion Policy Language (PLI Comm. Law & Practice Course Handbook
Series) (1994) 690 PLI/Comm 565, 578–579.) In other words, the drafters intended the “caused
by accident” policies to cover traditional traumatic injury cases, but not to cover injuries from
continuous or *662  repeated exposure to conditions: “ ‘[C]aused by accident policy language
is designed to include sickness and disease from an identifiable event (such as typhoid resulting
from drinking contaminated water), but not to include sickness and disease from exposure over
periods of time and which is not attributable to an identifiable event (such as silicosis), and usually
would be so interpreted.’ ” (Id. at p. 579, quoting minutes of Nov. 2, 1939 meeting of NBCU Legal
Committee.)



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003559548&pubNum=4645&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003559548&pubNum=4645&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ib6f07bc5475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103718465&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





London Market Insurers v. Superior Court, 146 Cal.App.4th 648 (2007)
53 Cal.Rptr.3d 154, 07 Cal. Daily Op. Serv. 309, 2007 Daily Journal D.A.R. 396


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


In the early 1940's, the Joint Forms Committee, a joint committee of the NBCU and the Mutual
Insurance Rating Bureau, issued a memorandum recommending that “caused by accident” policies
be endorsed to include coverage for continuous or repeated exposure bodily injury claims. (Id. at
pp. 575–576, 580.) Consistent with that recommendation, the NBCU promulgated an exposure
endorsement in 1950. (Id. at p. 581.) The endorsement substituted “occurrence” for “accident,”
and it defined “occurrence” using language nearly identical to the language of the Truck/Kaiser
policy: “ ‘ “Occurrence” means an event, or continuous or repeated exposure to conditions, which
unexpectedly **165  causes injury during the policy period.’ ” (Id. at p. 582.)


Based on the plain meaning of the policy language, bolstered by the drafting history, we conclude
that the parties did not understand or intend “event” to mean “ ‘anything that happens,’ ”
including “the conscious inclusion of asbestos in products manufactured and distributed by the
policyholder.” If the parties had so intended, the “continuous or repeated exposure” clause would
have been entirely superfluous, because any “exposure” for which a policyholder could be held
liable necessarily would result from an “event.” (See Boghos v. Certain Underwriters at Lloyd's
of London (2005) 36 Cal.4th 495, 503, 30 Cal.Rptr.3d 787, 115 P.3d 68 [effect of Civ.Code, §
1641, “is to disfavor constructions of contractual provisions that would render other provisions
surplusage”]; Farmers Ins. Exchange v. Knopp (1996) 50 Cal.App.4th 1415, 1421, 58 Cal.Rptr.2d
331 [“contracts, including insurance contracts, are to be construed to avoid rendering terms
surplusage”].) Instead, we conclude that the parties intended “event” to mean an identifiable, single
injury-causing episode—an “accident” under the older CGL form—as distinct from “continuous
or repeated exposure.”


Manufacture and distribution of asbestos products over 30 years cannot reasonably be
characterized as an “event,” as we understand that term to have been used in the policies, because
it is not a single episode. Instead, it is an ongoing course of conduct. Accordingly, the “event”
prong of the occurrence definition does not apply here.


“Exposure to conditions.” Real parties contend, alternatively, that Kaiser's manufacture and
distribution of asbestos products is “continuous *663  or repeated exposure to conditions” and,
thus, is an “occurrence” under the policies. We do not agree. It unreasonably strains the plain
language of the policies to characterize manufacture and distribution of products as “conditions”
to which claimants were exposed. We find persuasive the reasoning expressed by two trial courts
that interpreted similar policy language in asbestos-related litigation. (See Coordinated Asbestos
Ins. Coverage Cases (S.F.Super.Ct., Jan. 25, 1990, JCCP No. 1072, at p. 11) [“It unreasonably
strains the plain language of the policy to characterize asbestos products which were shipped from
Fibreboard plants as ‘conditions' ”]; see also Fina, Inc. v. Travelers Indemnity Co., supra, 184
F.Supp.2d at p. 552[“[I]t is difficult to accept the contention that a failure to protect [from the
dangers of asbestos] was a ‘condition’ to which all claimants were repeatedly or continuously
‘exposed.’ Such an interpretation places considerable strain on the plain and ordinary meaning of
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the terms ‘condition’ and ‘exposure’ ”].) Contrary to real parties, we conclude that the “conditions”
to which claimants were exposed were the asbestos fibers released from Kaiser's products. This
interpretation does not strain the policy language. To the contrary, it is the most natural reading
of that language.


2. Other Policy Provisions
In addition to the “occurrence” definition, other provisions of the CGL policies—which we
properly consider, because contractual language “ ‘ “must be construed in the context of that
instrument as a whole” ’ ” (Foster–Gardner, Inc., supra, 18 Cal.4th at p. 868, 77 Cal.Rptr.2d 107,
959 P.2d 265)—reinforce the conclusion that “occurrence” means claimants' asbestos exposure,
not Kaiser's manufacture or distribution of asbestos products.


The products hazard definition. The 1964 policy defined “products hazard” as “goods or products
manufactured, sold, **166  handled or distributed by the Named Insured or by others trading
under his name, if the occurrence or accident occurs after possession of such goods or products
has been relinquished to others by the Named Insured or by others trading under his name and if
such occurrence or accident occurs away from premises owned, rented or controlled by the Named
Insured.”


As used in this clause, neither manufacture nor distribution can be an “occurrence” because both
necessarily occur before—not after—a product is relinquished by the manufacturer or distributor.
Indeed, it is difficult to understand in what sense a product is “a product” prior to its manufacture.
No such challenges are presented if “occurrence” means an injury-causing event, because such
an event logically can occur away from the manufacturing premises after a product has been
purchased.


*664  The products hazard deemer. The 1964 policy provided that “As respects the Products
Hazard, an occurrence shall be deemed to have taken place at the time of the injury or damage
to the claimant and not at the time of the act of the Insured giving rise to liability.” This clause
is unintelligible if the “occurrence” is the manufacture of the injury-causing product, because the
manufacture could take place “at the time of the injury only if the injury happened during the
manufacturing process.” As we have just noted, however, manufacturing injuries are excluded
from the policy's definition of “products hazard,” which embraces only injuries that occur away
from the insured's premises after possession of such goods or products has been relinquished to
others.


The timing clause. The 1974 policy applied “only to occurrences during the policy period” that
“result[ed] in personal injury or property damage during the policy period.” In other words, there
was coverage only where both the occurrence and the injury occurred in the same policy period.
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Interpreting “occurrence” to mean the “manufacture and distribution of asbestos-containing
products” would create significant coverage gaps because there would be no coverage for injuries
caused in one policy period by products manufactured in a prior policy period. Such gaps are
fundamentally inconsistent with a “comprehensive” (or “ultra comprehensive”) liability policy,
and real parties have not cited any evidence that the parties intended such gaps. (See MacKinnon
v. Truck Ins. Exchange, supra, 31 Cal.4th 635, 654, 3 Cal.Rptr.3d 228, 73 P.3d 1205 [purpose
of CGL policies is “ ‘ “to provide the insured with the broadest spectrum of protection against
liability for unintentional and unexpected personal injury or property damage arising out of the
conduct of the insured's business” ’ ”].)


In contrast, interpreting “occurrence” to mean asbestos exposure eliminates these gaps because
it provides coverage during every policy period in which injury occurs, regardless of when the
product was manufactured. This interpretation thus is consistent with the kind of “comprehensive”
coverage we believe Kaiser thought it was purchasing and Truck thought it was providing.


The notice clause. Both versions of the policy require that in the event of an occurrence, “written
notice shall be given by or on behalf of the Insured to the Company ... as soon as practicable
after the manager of the insurance department of the Named Insured has knowledge of an event or
occurrence which, in [his or her] opinion ... is likely to result in a claim under this policy.” Such
notice “shall contain particulars sufficient to identify the Insured and also reasonably obtainable
information respecting the time, place and **167  circumstances of the occurrence, and name and
address of the injured and of available witnesses.”


*665  As another court has noted with reference to a similar policy, this provision uses
“occurrence” “in the sense of ‘accident’: an unforeseen event that causes injury to one or more
persons, or to property.” (Flintkote Co. v. General Acc. Assur. Co., supra, 410 F.Supp.2d at p.
892.) Manufacture and distribution of asbestos products is not an unforeseen event, but rather is
“better characterized as [a] business decision[ ].” (Ibid.) It would be nonsensical to require Kaiser
to provide “written notice ... as soon as practicable” of its business decision to sell asbestos, and
it would be equally nonsensical to require Kaiser to provide the “time, place and circumstances”
of its asbestos manufacturing or the “name and address” of “witnesses” to such manufacturing.
Moreover, only a seer would be able to determine that the manufacturing of a product is “likely
to result in a claim” under a particular insurance policy.


The assistance and cooperation clause. The policies provide that “The Insured shall not, except at
his own cost, voluntarily make any payment, assume any obligation or incur any expense, except ...
for emergency medical and surgical relief to others at the time of the occurrence.” Implicit in
this clause is the parties' expectation that an “occurrence” may cause injuries requiring medical
or surgical attention. It thus reinforces our conclusion that the parties understood “occurrence” to
mean an injury-producing event, not routine manufacture or distribution. 3
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3 In the trial court and in this proceeding, real parties cited extrinsic evidence that they
contended supported their interpretation of the relevant policies. We have not considered
that evidence here. “The test of admissibility of extrinsic evidence to explain the meaning
of a written instrument is not whether it appears to the court to be plain and unambiguous
on its face, but whether the offered evidence is relevant to prove a meaning to which the
language of the instrument is reasonably susceptible.” (Pacific Gas & E. Co. v. G.W. Thomas
Drayage etc. Co., supra, 69 Cal.2d at p. 37, 69 Cal.Rptr. 561, 442 P.2d 641.) Because we have
concluded that the policy language is not reasonably susceptible of real parties' proffered
interpretation, the extrinsic evidence real parties offer is not relevant to our analysis.


3. California Law
Real parties urge that notwithstanding the policy language, “occurrence” must mean Kaiser's
manufacture and distribution of asbestos products because California law defines “occurrence” as
the underlying or remote cause of an alleged injury, not the immediate cause. Thus, they suggest,
because Kaiser's manufacturing and distribution is “the single underlying cause of [asbestos bodily
injury claims],” it necessarily is the relevant “occurrence.”


We do not agree. As we have said, under California law our primary guide to determining the
obligations created by insurance contracts is the language of the contracts themselves. (TRB
Investments, Inc. v. Fireman's Fund Ins. Co., supra, 40 Cal.4th at p. 27, 50 Cal.Rptr.3d 597, 145
P.3d 472 [intent of the parties to an insurance contract *666  is “ ‘to be inferred, if possible,
solely from the written provisions of the contract’ ”]; AIU Ins. Co. v. Superior Court (1990) 51
Cal.3d 807, 822, 274 Cal.Rptr. 820, 799 P.2d 1253 [same].) Thus, even if other courts had held
that “occurrence” means “underlying cause” in other insurance contracts with different provisions,
those holdings would be largely irrelevant to our decision.


Moreover, nearly every case real parties cite was decided long after the present **168  policies
were entered. 4  As a result, those cases could not have informed the parties' understanding
of “occurrence” when they entered into the policies and, thus, they are not material to our
determination. (E.g., TRB Investments, Inc., supra, 40 Cal.4th at p. 27, 50 Cal.Rptr.3d 597, 145
P.3d 472 [“ ‘Under statutory rules of contract interpretation, the mutual intention of the parties at
the time the contract is formed governs interpretation’ ” (emphasis added) ]; Cedars–Sinai Medical
Center v. Shewry (2006) 137 Cal.App.4th 964, 979, 41 Cal.Rptr.3d 48, citing Civ.Code, § 1636 [“
‘The basic goal of contract interpretation is to give effect to the parties' mutual intent at the time of
contracting ’ ” (emphasis added) ]; Roddenberry v. Roddenberry (1996) 44 Cal.App.4th 634, 645–
646, 51 Cal.Rptr.2d 907 [events long after parties' divorce “had no relevance to the question of
what the parties intended by the language used in their 1969 settlement agreement and judgment”];
Thomas v. Buttress & McClellan, Inc. (1956) 141 Cal.App.2d 812, 816, 297 P.2d 768 [“The intent
of the parties to a contract is to be ascertained as of the time the contract was made, not some
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later date. [Citations.] Subsequent unforeseen events cannot be allowed to control in arriving at
that intent.”].)


4 The sole exception, Hyer v. Inter–Insurance Exchange, etc. (1926) 77 Cal.App. 343,
246 P. 1055—which interpreted “accident,” not “occurrence,” and did so in the context
of two closely related automobile accidents—does not come close to standing for the
sweeping proposition that “occurrence” necessarily means underlying cause. There, a driver
negligently collided first with one car and then, immediately thereafter, with a second car.
The court did not conclude, as real parties suggest, that “when determining whether multiple
injuries or claims arose from one or more occurrences, California courts look to the conduct
of the insured which caused/gave rise to liability.” All it held was that the per accident policy
limit applied because the injuries resulted from a “continuous sequence of events”: “Here
the assured's liability to the owner of each of the two automobiles damaged in the collisions
accrued from one act of negligence on the part of the assured's servant, namely, the negligent
operation of the Marmon car which caused it to collide first with the Overland and then with
the Cadillac. This act of negligence, the one cause which set in motion all that followed, was
the proximate cause of both collisions.” (Id. at pp. 351, 346–347, 246 P. 1055.)


Finally, contrary to real parties' contentions, none of the cited cases stands for the proposition that
“occurrence” necessarily means “remote” cause of injury, rather than immediate cause. It is true,
as real parties urge, that several California cases have held “occurrence” means the “cause” (or
“underlying cause”) of an injury, not the injury or claim itself. (E.g. *667  Caldo Oil Co. v. State
Water Resources Control Bd. (1996) 44 Cal.App.4th 1821, 1828, 52 Cal.Rptr.2d 609; Whittaker
Corp. v. Allianz Underwriters, Inc. (1992) 11 Cal.App.4th 1236, 1242–1243, 14 Cal.Rptr.2d
659.) But these cases do not consider whether “occurrence” means remote cause (manufacture of
asbestos products) or immediate cause (exposure to asbestos fibers), and thus they do not guide
our decision. 5


5 We echo the observation of the Flintkote court that “the finding that ‘occurrence’ in the
context of asbestos-related injuries refers to an exposure to asbestos fibers does not eliminate
the distinction drawn in the policy between occurrences and injuries.... [A]n exposure to
asbestos fibers is not an injury; rather, the harm done to the body as a result of the exposure
is the injury.” (Flintkote Co. v. General Acc. Assur. Co., supra, 410 F.Supp.2d at p. 894.)


State Farm Fire & Casualty Co. v. Elizabeth N. (1992) 9 Cal.App.4th 1232, 12 Cal.Rptr.2d 327, for
example, considered the limits of an insurer's liability for damages suffered by three children who
were repeatedly molested while in the care of **169  the insured, a daycare provider. Although
there, as here, the central issue was how many “occurrences” caused claimant's injuries, the court
had no occasion to decide whether “occurrence” meant “remote” or “immediate” cause because
the parties stipulated that the “occurrence” was the insured's asserted negligent supervision—the
“remote” cause of injury—not the “immediate” acts of molestation. (Ibid.)
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Whittaker Corp. v. Allianz Underwriters, Inc., supra, 11 Cal.App.4th 1236, 14 Cal.Rptr.2d 659,
also does not support real parties' contention that “occurrence” means remote cause. Indeed,
Whittaker is not an “occurrence” case at all. The only issue there was which of several CGL policies
was triggered by a series of related products liability claims. That issue, the court explained, was
entirely distinct from the number of occurrences: “The number of relevant occurrences for the
purpose of interpreting the per occurrence limitation of liability is different from the question of
when the relevant occurrence happens for the purpose of determining if there is coverage at all, or
whether coverage should be allocated to a particular policy period.” (Id. at p. 1242, 14 Cal.Rptr.2d
659.)


EOTT Energy Corp. v. Storebrand Internat. Ins. Co. (1996) 45 Cal.App.4th 565, 52 Cal.Rptr.2d
894 (EOTT) arguably comes the closest to equating “occurrence” with “remote cause,” but it too
is not decisive. There, the insured suffered a $1.5 million loss as the result of over 650 thefts of
its petroleum products. (Id. at p. 568, 52 Cal.Rptr.2d 894.) The insurer asserted that each theft
was a separate “occurrence,” while the insured contended that the multiple thefts were part of an
organized conspiracy and, thus, constituted a single occurrence. (Id. at pp. 568–571, 52 Cal.Rptr.2d
894.) The Court of Appeal reversed the trial court's grant of summary judgment for the insurer,
holding that it could not conclude, as a matter of law, that there were multiple occurrences. (Id.
at p. 578, 52 Cal.Rptr.2d 894.) It noted that the policy did not define “occurrence” and that the
term must be interpreted consistent with the insured's objectively reasonable expectations. (Id. at
p. 575, 52 Cal.Rptr.2d 894.) It concluded: *668  “In our view, EOTT's objectively reasonable
expectation would embrace the conclusion that multiple claims, all due to the same cause or a
related cause, would be considered a single loss to which a single deductible would apply.” (Ibid.)
Although EOTT thus holds that “occurrence” can mean underlying cause, it does not suggest that
it necessarily has that meaning. To the contrary, the case is clear that it “must interpret the term
‘occurrence’ ‘in context, with regard to its intended function in the policy.’ ” (Id. at p. 575, 52
Cal.Rptr.2d 894, italics added.) 6


6 None of the other cases real parties cite suggests that California applies a “remote cause”
test. Chemstar, Inc. v. Liberty Mut. Ins. Co. (C.D.Cal.1992) 797 F.Supp. 1541, 1546–
1547, affirmed (9th Cir.1994) 41 F.3d 429, held that “occurrence” meant the “cause” of
homeowners' property damage claims, not the property damage itself, but it did not address
the “remote” or “immediate” cause question. State Farm Fire & Cas. Co. v. Kohl (1982)
131 Cal.App.3d 1031, 182 Cal.Rptr. 720 is even farther afield. There, the court held that an
insured was covered by both his automobile and homeowner's policies for claims that he
negligently caused a motorcycle accident and then further injured the victim by negligently
dragging her from the street (id. at p. 1039, 182 Cal.Rptr. 720); it has no application to the
present petition.
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Therefore, none of the cases real parties cite holds, as they suggest, that “when determining whether
multiple injuries or claims arose from one or more occurrences, California courts look to the
conduct of the insured which caused/gave rise **170  to liability.” Indeed, none of these cases
purports to do anything more than interpret the language of the particular policies at issue, as
California law requires. They do not alter our conclusion that as used in the present CGL policies,
“occurrence” means asbestos exposure that results in bodily injury, not Kaiser's manufacture and
distribution of asbestos products.


B. The Plain Language of the Policies Precludes Treating All Claimants' Asbestos
Exposure as Resulting from a Single “Occurrence”


[9]  [10]  For the reasons discussed in the prior section, we cannot agree with the trial court that,
as a matter of law, “occurrence” means Kaiser's manufacture and distribution of asbestos products.
That conclusion is not fully dispositive of the present petition, however, because “[a]lthough the
trial court may grant summary judgment on one basis, this court may affirm the judgment under
another[;] ... it reviews the ruling, not the rationale.” (Salazar v. Southern Cal. Gas Co. (1997)
54 Cal.App.4th 1370, 1376, 63 Cal.Rptr.2d 522; see also Modern Development Co. v. Navigators
Ins. Co. (2003) 111 Cal.App.4th 932, 938, 4 Cal.Rptr.3d 528, citing Lucas v. Pollock (1992) 7
Cal.App.4th 668, 673, 8 Cal.Rptr.2d 918 [“We must affirm the judgment if it is correct under any
theory of law applicable to the case”].)


*669  Therefore, we now consider the second issue raised by the petition: Whether the policy
language—specifically, the policies' aggregation provisions—permits the thousands of individual
asbestos exposures to be deemed a single “occurrence.” For the reasons that follow, we conclude
that they cannot be so deemed.


1. The “One Lot” Provision
The sole aggregation provision of the 1964 policy provided that multiple injuries would be
treated as resulting from a single occurrence if the injuries “ar[ose] out of one lot of goods or
products prepared or acquired by the Named Insured or by another trading under his name.” This
provision is nearly identical to a form CGL provision promulgated by the NBCU prior to 1966,
which was intended by the drafters to limit the insurer's liability for products claims. (Nachman,
The New Policy Provisions for General Liability Insurance (June 1965) pp. 10–11 (New Policy
Provisions).) 7


7 The NBCU eliminated this provision when it redrafted the form CGL policy in 1966.
According to a principal drafter, the provision was eliminated because “The problem in many
cases in determining what constituted one lot of goods or products made retention of this
language untenable. Reliance will be placed upon the aggregate limit to establish a cut-off
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of coverage in the kind of catastrophic incidents where the batch clause had been expected
to be effective.” (New Policy Provisions, supra, p. 11.)


This provision precludes treating all asbestos claims as a single “occurrence.” On its face, the
provision aggregates only injuries that result from “one lot of goods or products,” not injuries from
multiple product lots. There is absolutely no evidence that all of the asbestos claims against Kaiser
derive from a single lot of asbestos products. Indeed, Kaiser concedes that they do not: “The ABIC
claims against Kaiser do not arise out of one lot of Kaiser-manufactured products. Rather, they
arise out of multiple products, made, packaged and distributed over many years.”


Real parties urge that the inapplicability of the “one lot” provision is not dispositive because it
“[does not] purport[ ] to preclude a single occurrence for multiple claims” where it does not apply.
We do not agree. If the policies could be read, as real parties suggest, to permit aggregation **171
of claims whether or not they are addressed by the policies' only aggregation provision, then that
provision is meaningless: Any injuries could be deemed to result from a single occurrence, whether
or not they result from “one lot of goods or products.” Such an interpretation violates the well-
established rule disfavoring constructions of contractual provisions that render other provisions
surplusage. (See Boghos v. Certain Underwriters at Lloyd's of London, supra, 36 Cal.4th at p.
503, 30 Cal.Rptr.3d 787, 115 P.3d 68 [effect of Civ.Code, § 1641, “is to disfavor constructions
of contractual provisions that *670  would render other provisions surplusage”]; Farmers Ins.
Exchange v. Knopp, supra, 50 Cal.App.4th at p. 1421, 58 Cal.Rptr.2d 331 [“contracts, including
insurance contracts, are to be construed to avoid rendering terms surplusage”].)


Real parties also suggest that the “one lot” provision does not apply here because it concerns only
nonconforming products, not design defects. Real parties do not identify anything in either the
policy language or the drafting history that supports that interpretation. Instead, they contend only
that it would make no sense to aggregate claims by “lot” where the alleged defects are not lot-
specific, but instead infect multiple lots or multiple products. Perhaps not, but we cannot alter
the language in a contract because we question its wisdom or efficacy. The “lot” terminology, in
hindsight, may not have been a desirable way to aggregate product defect claims—especially in the
case of defects of the magnitude presented by the present asbestos claims—but it is the language
the contracting parties chose. We cannot rewrite it. (Powerine Oil Co., Inc. v. Superior Court
(2005) 37 Cal.4th 377, 392, 33 Cal.Rptr.3d 562, 118 P.3d 589 [“we do not rewrite any provision
of any contract, including the standard policy underlying any individual policy, for any purpose”];
Rodriguez v. American Technologies, Inc. (2006) 136 Cal.App.4th 1110, 1122, 39 Cal.Rptr.3d 437
[“While we may question the wisdom of the parties' choice, ... the parties were free to choose their
[contractual provisions]. The court will not rewrite their contract.”]; Wyandotte Orchards, Inc. v.
Oroville–Wyandotte Irrigation Dist. (1975) 49 Cal.App.3d 981, 986–987, 123 Cal.Rptr. 135 [“the
courts cannot rewrite a contract to avoid difficulty or hardship”].)
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Our conclusion that the “one lot” clause applies equally to nonconforming products and design
defects is not altered by the court's contrary conclusion in Diamond Shamrock Chemicals Co.
v. Aetna Cas. & Sur. Co. (1992) 258 N.J.Super. 167, 609 A.2d 440, 480. There, the court
acknowledged that similar policy language did not on its face exclude design defects, but it
concluded that such an exclusion nonetheless should be read into the language. According to the
court: “The intent of the parties in adding the batch clause to the policies was to minimize the
number of occurrences in order to maximize coverage. If the batch clause is interpreted to require
aggregation of deductibles to correspond with the number of lots distributed, it will run counter
to the parties' intent.” (Ibid.)


We do not agree with the court's analysis. While it is indisputable that the parties intended by the
“one lot” clause to aggregate claims in some fashion, it does not follow that the parties intended
that claims would be aggregated to most effectively limit the insurer's liability. Rather, the clause's
language *671  suggests that the parties intended to aggregate only some claims—i.e., those
arising out of “one lot of goods or products.” 8


8 By so concluding, we are not suggesting that the provision is unambiguous. To the contrary,
we believe that the clause is ambiguous as applied to the facts of this case. (See Home Ins.
Co. v. Aetna Cas. & Sur. Co. (2d Cir.1976) 528 F.2d 1388 [material fact issues as to meaning
of and intent behind “one lot” clause, precluding summary judgment].)


**172  2. The “Same General Conditions” Provision
The 1974 policy eliminated the “one lot” provision and replaced it with the following: “All ...
exposure to substantially the same general conditions existing at or emanating from each premises
location shall be deemed one occurrence.” This provision is not reasonably susceptible of the
conclusion that all asbestos claims against Kaiser resulted from one occurrence: Since the Kaiser
products at issue were manufactured at 10 different facilities at various times, we cannot reasonably
conclude that they “emanated from” a single premises location.


As with the “one lot” clause, real parties contend that the “same general conditions” clause is
not exclusive, and thus that multiple claims may be treated as resulting from a single occurrence
even if they are not within that clause. According to real parties, to conclude that claims cannot be
deemed to result from a single occurrence unless they emanate from the same premises location
“necessarily adds the phrase[ ] ‘and no other situation shall constitute one occurrence.’ The clause
does not say that, nor can it reasonably be read to impliedly include such a limitation—at least not
without rewriting the clause and changing its purpose.” Again, we cannot agree. If the policies can
be read to permit aggregation of claims whether or not they result from “exposure to substantially
the same general conditions existing at or emanating from each premises location,” then the
provision is reduced to surplusage, in violation of established California contract interpretation
rules.
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Real parties also contend that the “same general conditions” clause applies only to premises
coverage, not products liability coverage, and thus is inapplicable here. This interpretation is not
required by the plain language of the clause and real parties suggest no extrinsic support for it. In
any event, even if the clause does not apply to products claims, real parties fare no better because
no other provision of the insurance contracts permits aggregation of claims. Thus, were we to
conclude that the “same general conditions” clause does not apply to the products liability claims
against Kaiser, it would only reinforce our conclusion that those claims are not the result of a
single “occurrence.”


*672  CONCLUSION


For all the foregoing reasons, we conclude that the plain language of the policies is not
susceptible of the conclusion that Kaiser's manufacture and distribution of asbestos products is
an “occurrence.” Rather, we find that the relevant “occurrence” is injurious exposure to asbestos
products. Further, we find that the aggregation provisions preclude treating all asbestos exposure as
resulting from a single annual occurrence. Thus, the grant of summary adjudication was improper.


We caution the parties, however, that by reversing the grant of summary adjudication we have not
concluded, as LMI suggests, that the number of occurrences necessarily is equal to the number of
asbestos claimants. As we have indicated, the number of “occurrences” turns on the meaning of
the “one lot” clause in the 1964 policy, and the “same general conditions” clause of the 1974—an
issue we have not fully **173  resolved. 9  Moreover, the present factual record is too limited to
allow us to make any judgments about how the many claims against Kaiser should be aggregated.


9 We note that the relevant policy provisions apparently derived from standard policies
promulgated by insurance industry bureaus in the 1940's through the 1960's. Although there
appears to be a detailed drafting history of these provisions, the parties have not provided it
to us or the trial court. (E.g., Anderson, History of Disputed Provisions of the 1966 Standard
Form Comprehensive General Liability Insurance Policy, Drafting History, Sales History
and Historical Review of Commentators (PLI Litig. & Admin. Practice Course Handbook
Series) (1989) 369 PLI/Lit 203, 213–214 [“The industry-wide organizations kept extensive
minutes of deliberations, documentation of changes and suggested changes which are still
in the [Insurance Services Office] files at its headquarters in New York and in the custody
of its law firm in Chicago”]; Robinson, The Best of Intentions, supra, 565, 585 [detailing
drafting history as relevant to pollution exclusion].) The parties also have not provided us
with evidence of any negotiations between Truck and Kaiser prior to the adoption of either
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policy. Thus, we do not have the benefit of extrinsic evidence that may be extremely helpful
in determining what the disputed policy provisions mean.


In short, while it is clear that the policies anticipated that claims would be aggregated in some
fashion, how the aggregation provisions apply will depend on the nature of the claims. The facts
of each claim will determine whether the number of occurrences is limited by either the “one lot”
clause or the “same general conditions” clause. On remand, it will be up to Truck to demonstrate
to the trial court that these clauses apply to aggregate particular claims.


DISPOSITION


Let a peremptory writ of mandate issue directing respondent superior court to vacate the January
10, 2006 order granting Truck's motion for summary *673  adjudication and to enter a new order
denying that motion. The stay is dissolved. The parties are to bear their own costs incurred in this
writ proceeding.


We concur: WILLHITE, Acting P.J., and MANELLA, J.


All Citations


146 Cal.App.4th 648, 53 Cal.Rptr.3d 154, 07 Cal. Daily Op. Serv. 309, 2007 Daily Journal D.A.R.
396


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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56 Cal.2d 637, 365 P.2d 418, 16 Cal.Rptr. 362


F. BRITTON McCONNELL, Insurance Commissioner,
as Liquidator, etc., Plaintiff and Respondent,


v.
UNDERWRITERS AT LLOYDS OF LONDON et al., Defendants and Appellants;


PASSETTI TRUCKING COMPANY, INC., Defendant and Respondent.


S. F. No. 20170.
Supreme Court of California


Oct. 11, 1961.


HEADNOTES


(1)
Insurance § 60--Interpretation of Contract--Against Insurer.
Any ambiguity or uncertainty in an insurance policy must be resolved against the insurer.


(2)
Insurance § 62--Interpretation of Contract--With Reference to Objects.
If semantically permissible, an insurance contract will be given such construction as will fairly
achieve its object of securing indemnity to the insured for the losses to which the insurance relates.


(3)
Insurance § 60--Interpretation of Contract--Against Insurer.
If an insurer uses language which is uncertain any reasonable doubt will be resolved against it;
if the doubt relates to extent or fact of coverage, whether as to peril insured against, amount of
liability or the person or persons protected, the language will be understood in its most inclusive
sense, for the insured's benefit.


(4)
Insurance § 67--Interpretation of Contract--Endorsements.
If there is a conflict in meaning between an endorsement and the body of an insurance policy, the
endorsement controls.


See Cal.Jur.2d, Insurance, § 192; Am.Jur., Insurance, § 166 et seq.
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(5)
Insurance § 65--Interpretation of Contract--Written and Printed Parts.
Under Civ. Code, § 1651, the written or specially prepared portions of an insurance policy control
over those which are printed or taken from a form.


(6)
Automobiles § 68-3--Insurance--Risks or Causes of Loss.
A liability policy applying to any accident “arising out of the ... use of” an automobile included an
accident which arose out of the use of a truck to tow a negligently attached compressor where, if
the insurer had intended to exclude coverage during towing of “special mobile equipment” such
as the compressor, as was done with reference to the towing of trailers, it could have expressly
so stated in the policy.


See Cal.Jur.2d, Insurance, § 507 et seq. *638


(7)
Insurance § 189--Indemnity Insurance--Risks or Causes of Loss.
A liability policy which, notwithstanding an exclusion clause stating that the insured was not
covered by the “use of automobiles ... including vehicles attached thereto ... elsewhere than on
the [insured's] premises,” provided by endorsement that the insured was protected in operations
and work undertaken by him applicable to his business, covered a highway accident involving a
truck towing a compressor which, during the course of the insured's business operations, had been
negligently attached to the truck on his premises, where the parties stipulated that the compressor
was not a “trailer” and was not “licensed for use on public highways” within the exclusionary
clause of another endorsement and that the accident would not have happened if the compressor
had not been negligently attached to the truck by the insured's employes, any prohibition to issue
automobile coverage in this state would not excuse the insurer from liability, and the compressor
was an unlicensed vehicle, not an automobile.


(8)
Insurance § 54.5--Double or Excess Insurance.
Where two liability insurance policies provide coverage for an accident involving a compressor
which, after being negligently attached to a truck, broke loose from the truck and hit another
automobile, the liability of the excess underwriters cannot attach until the combined limits of both
policies or all primary insurance have been exhausted.


SUMMARY
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APPEAL from a judgment of the Superior Court of the City and County of San Francisco. George
W. Schonfeld, Judge. Reversed with directions.


Action for declaratory relief for determination of liabilities of two insurance companies with
respect to personal injury claims made against their common insured. Judgment for plaintiff,
reversed with directions.
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SCHAUER, J.


In this suit for declaratory relief the contesting insurance companies, as well as their insured,
Passetti Trucking Company, Inc., hereinafter called Passetti, seek a determination as to the
liabilities of the respective companies with respect to claims for personal injuries made against
the *639  insured. We have concluded that the trial court erred in holding that the only coverage
was that provided by the policy issued by appellant Underwriters at Lloyds of London, hereinafter
called Lloyds, and that the judgment should be reversed for further proceedings in accordance with
the views hereinafter developed.


In March 1957 a Passetti truck was being driven on a California state highway by Passetti employe
Bland. The truck was towing a portable air compressor which came loose and collided with the
oncoming automobile of the Zuckers. The Zuckers sued Passetti, Bland, and the owner of the
compressor, Rental Equipment Company, who had leased it to Passetti. Whereupon this declaratory
relief suit was brought by Interstate, one of the companies from which Passetti had purchased
insurance coverage. 1


1 After this suit was filed, F. Britton McConnell, Insurance Commissioner, as liquidator
of Interstate Indemnity Company, was substituted as plaintiff. However, for convenience
plaintiff will be referred to as “Interstate.”


Passetti for many years had secured its liability insurance through the firm of Hollander and Strom,
which it was stipulated was acting as the agent of Passetti. That firm was licensed as an agent of
Interstate, but not of Lloyds, which also issued two policies (one of them excess) insuring Passetti.
The trial court determined that the Interstate policy did not provide coverage for the compressor
accident and that the Lloyds policies did. Judgment was entered accordingly, and this appeal was
instituted. Thereafter the Zuckers recovered a substantial judgment against Passetti and Bland.
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It was stipulated by the parties that (1) the accident would not have happened if the compressor
had not been negligently attached to the truck; (2) the negligent persons were employes of Passetti
as distinguished from officers of the company; (3) the compressor was not a “trailer” within the
meaning of the California Vehicle Code and the definition of that word under then section 36 2


(now § 630), and that it was “special mobile equipment” as defined in then section 39 3  *640
(now § 575) of that code, for which no license is required; (4) the Passetti truck was specifically
mentioned in the Interstate policy.


2 Section 36: “A 'trailer' is a vehicle designed for carrying persons or property on its own
structure and for being drawn by a motor vehicle and so constructed that no part of its weight
rests upon any other vehicle.”


3 Section 39: “ 'Special mobile equipment' is a vehicle, not self-propelled, not designed or
used primarily for the transportation of persons or property, and only incidentally operated
or moved over a highway, excepting implements of husbandry.”


(1) As delineated in Continental Cas. Co. v. Phoenix Constr. Co. (1956), 46 Cal. 2d 423, 437-438
[4b, 11, 12] [296 P.2d 801, 57 A.L.R.2d 914], the following principles govern construction of
insurance policies: “[A]ny ambiguity or uncertainty in an insurance policy is to be resolved against
the insurer. [Citations.] ( 2) If semantically permissible, the contract will be given such construction
as will fairly achieve its object of securing indemnity to the insured for the losses to which the
insurance relates. [Citation.] ( 3) If the insurer uses language which is uncertain any reasonable
doubt will be resolved against it; if the doubt relates to the extent or fact of coverage, whether
as to peril insured against [citations], the amount of liability [citations] or the person or persons
protected [citations], the language will be understood in its most inclusive sense, for the benefit
of the insured.” (See also Freedman v. Queen Ins. Co. (1961), ante, pp. 454, 456-457 [1- 3]
[15 Cal.Rptr. 69, 364 P.2d 245]; Prickett v. Royal Ins. Co. Ltd. (1961), ante, pp. 234, 237-238
[14 Cal.Rptr. 675, 363 P.2d 907] [4-6].) ( 4) However, if there is a conflict in meaning between
an endorsement and the body of the policy, the endorsement controls. ( 5) Likewise, under the
provisions of section 1651 of the Civil Code, the written or specially prepared portions of the
policy control over those which are printed or taken from a form. (Continental Cas. Co. v. Phoenix
Constr. Co. (1956), supra, pp. 430-431 [4a, 5, 6] of 46 Cal.2d.)


The policies involved in this litigation will be examined in the light of these principles and from
the point of view of the insured who paid the premiums and for whose benefit they issued, and
who here claims that all the policies covered the compressor accident.


Interstate Indemnity Policy
(6) Under the heading “Insuring Agreements” the Interstate policy provided, so far as here material,
that the company agreed with the insured as follows:
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“I. Coverage A-Bodily Injury Liability. To pay on behalf of the insured all sums which the insured
shall become legally obligated to pay as damages because of bodily injury ... sustained by any
person, caused by accident and arising *641  out of the ownership, maintenance or use of the
automobile ....


“III. Definition of Insured: (a) With respect to the insurance for bodily injury liability ... the
unqualified word 'insured' includes the named insured ... and also includes any person while using
the automobile ..., provided the actual use of the automobile is by the named insured” or with the
insured's permission.


“IV. Automobile Defined ... [T]he word 'automobile' means: ... the motor vehicle or trailer
described in this policy ....” The parties agree that “automobile” includes trucks and also, as already
stated herein, that the Passetti truck which was towing the compressor was specifically mentioned
in the Interstate policy; thus Passetti's employe Bland, who was driving the truck at the time of the
accident, was an insured under the Interstate policy (see also paragraph III, quoted supra.).


Under the heading “Exclusions,” The Interstate policy provides that “This policy does not apply: ...
while the automobile is used for the towing of any trailer owned or hired by the insured ....” (Italics
added.) No such exclusionary provision appears in the policy with respect to the towing of “special
mobile equipment” such as the compressor here involved, stipulated by the parties to be not a
trailer. (See fn. 2, ante.)


From the above-quoted provisions it appears that the Interstate policy provided coverage for the
compressor accident. Construing the policy in its most inclusive sense, for the benefit of the insured
(Passetti and its employe, Bland), Coverage A, which by its terms applies to any accident “arising
out of the ... use of” the truck would include the accident which arose out of use of the truck to tow
the negligently attached compressor. If the company had intended to exclude coverage during such
towing operations it could have expressly so stated in the policy, as was done with reference to the
towing of trailers. For an accident caused by the towing of a trailer, whether negligently or carefully
attached, the exclusion would appear to be effective. However, there is no exclusion applicable to
the towing of “special mobile equipment.” It follows that, under the above-reviewed principles of
law, the policy must be held to provide coverage here. (Continental Cas. Co. v. Phoenix Constr.
Co. (1956), supra, 46 Cal.2d 423, 437 [12]; see also Freedman v. Queen *642  Ins. Co. (1961),
supra, ante, pp. 454, 458 [10]; Prickett v. Royal Ins. Co. Ltd. (1961), supra, ante, pp. 234, 237 [4].)


By reason of the conclusion we have reached as to the proper construction of the Interstate policy
in the light of applicable California rules, no useful purpose would be served by a discussion of
various out-of-state cases relied upon by Lloyds.
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Lloyds Policies
The Lloyds policies will for the purposes of this area of discussion be treated as one policy. Further
reference to the Lloyds excess policy will, however, appear hereinafter.


(7) The Lloyds policy by Endorsement Number 8 is denominated “Comprehensive Public Liability
Insurance Certificate.” Paragraph numbered 1 is headed “Insuring Agreements.” By this document
“Lloyd's Underwriters ... agree ... A. To Protect the Named Assured ... against loss by reason of
the liability imposed by law upon the Assured for damages from bodily injuries ... by reason of:
(i) Operations and work undertaken by the Assured applicable to the business of the Assured ....
(vii) The ownership, maintenance or use of automobiles,” except (as provided under “Exclusions”)
automobiles defined (in the words of the exclusion) as “power driven vehicles, including vehicles
attached thereto, ... elsewhere than upon the premises.” (Italics added.) For the purposes of this
opinion it may be conceded that by reason of the exclusion clause last above quoted, Passetti was
not covered by insuring agreement vii (“The ownership, maintenance or use of automobiles ...
including vehicles attached thereto ... elsewhere than upon the premises”). But coverage under
agreement vii, or lack thereof, is not controlling here. The coverage which is applicable is that
provided by agreement i, designated “Operations and work undertaken by the Assured applicable
to the business of the Assured.” In this connection it is undisputed that by specific endorsement the
policy covered operations on certain premises in San Jose, known as the Passetti jobsite, and that
the compressor had been used in Passetti's business operations and had been negligently attached
to the truck on those premises.


Lloyds contend, however, that by reason of specially prepared and typed (as distinguished from a
printed form) Endorsement 9 to their policy, the question of the on “premises” clause liability is not
even reached. Endorsement 9 declares that “It is agreed that coverage does not apply as respects
*643  any claim ... arising out of any one occurrence by reason of the ownership, operation,
maintenance or control of any automobile, trailer, semi-trailer, tractor or any motor vehicle licensed
for use on public highways.”


Again construing all policy doubts or ambiguities for the benefit of the insured who purchased
its coverage and against the insurer who prepared it, we are of the view that the Lloyds policy
likewise covered the compressor accident here involved.


In the first place, Endorsement 9, on the exclusionary efficacy of which Lloyds relies, by its terms
does not include the compressor here involved. The parties stipulated that the compressor is not
a “trailer” and it was not “licensed for use on public highways.” 4  Thus, Endorsement 9 is of no
help to Lloyds with respect to accidents arising in connection with the compressor, which had been
used on Passetti premises and in the course of Passetti's business operations and work.
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4 Neither, of course, was it a “semitrailer,” defined by section 550 (formerly § 37) of the
Vehicle Code as “a vehicle designed for carrying persons or property ....” The compressor,
as already related herein, was stipulated to be “special mobile equipment” which is “not
designed or used primarily for the transportation of persons or property, and only incidentally
operated or moved over a highway ....” (Former Veh. Code, § 39, now § 575.)


In the second place, as already noted, the parties stipulated that the accident would not have
happened if the compressor had not been negligently attached to the truck by Passetti employes.
Such negligent attachment occurred on the job premises specifically covered by the Lloyds policy.
Thus, liberal construction of the policy provisions in favor of the assured leads to the conclusion
that the Lloyds policy likewise provided coverage for the compressor accident because it expressly
covered Passetti's business operations on the job premises. Further, as pointed out by Passetti, if
someone other than Passetti, through its employe Bland, had been towing the compressor (either
on or off the highway) after it had been negligently attached by Passetti, it appears clear that
Passetti would be held liable and that the Lloyds policy would cover. The fact that Passetti did
both the negligent attaching and the towing should make no difference so far as Passetti's right
to the coverage is concerned.


Lloyds pleads that it is forbidden to issue automobile coverage in this state. If it had issued a
forbidden automobile policy the fact that the policy was illegal would not excuse *644  Lloyds
from liability. Moreover, as already stated, the premises-operations provisions are effective to
provide coverage here.


Lloyds further urges that its policy did not cover Bland, one of the two Passetti employes who
negligently attached the compressor, and that inasmuch as the Interstate policy did cover him
and he is at least one of the two negligent employes upon whom ultimate liability for damages
occasioned by such negligence devolves (see Continental Cas. Co. v. Phoenix Constr. Co. (1956),
supra, 46 Cal.2d 423, 428- 429 [1-2]). Lloyds' policy should therefore not be held to cover the
accident. Lloyds' policy defines “assured” as follows: “The unqualified word 'Assured' whenever
used includes not only the named Assured but also any partnership, executive officer or director
thereof while acting within the scope of his duties as such.” Under “Insuring Agreement A” Lloyds
undertook “To protect the named assured [Passetti Trucking Company] (hereinafter referred to
as the Assured) (if a corporation to include its officers as officers of such corporation), against
loss ....” As already noted, the parties stipulated that the persons who negligently attached the
compressor to the truck were Passetti employes as distinguished from officers of the company. It
thus appears that the Lloyds policy did not cover Bland, one of the negligent employes.


In Continental Cas. Co. v. Phoenix Constr. Co. (1956), 46 Cal.2d 423, 440 [296 P.2d 801, 57
A.L.R.2d 914], because the record established that one line of insurance policies (Transport)
afforded more than adequate coverage to the negligent employe (Mason) to meet the Leming
judgment for personal injuries and there was no suggestion that that judgment could not be
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collected from Transport, we found it unnecessary to decide any further controversy as among
the other parties to the litigation. In the case at bench, however, the Zucker judgment, as already
stated, was rendered after the judgment in this declaratory relief suit and the record 5  here does
not show its amount or whether it has become final. Further, Passetti asserts that Interstate became
insolvent after the compressor accident (see ante, fn. 1) and that the Zucker judgment may not be
collectible from Interstate. *645  Under such circumstances Passetti, who here claims coverage
by both Lloyds and Interstate, from both of whom he purchased insurance policies, is entitled to
have that coverage declared. Lloyds' contention on this point is without merit.


5 A letter sent to this court shortly before oral argument (and mentioned therein) which
purports to relate certain events occurring subsequent to the trial of the case at bench is, of
course, not a part of the record now subject to review.


Lloyds next complains of the alleged lack of findings on material issues and that the remaining
findings are vague and uncertain. These complaints, however, appear directed to Lloyds'
contention that the compressor accident fell within only the scope of “automobile” coverage, that
such coverage was provided by the Interstate policy but not by that of Lloyds, and that consequently
the Lloyds policy should be determined to be inapplicable. But as a ground for reversal of the
trial court's judgment holding that the Lloyds policy covers the accident, Lloyds also relies upon
the rule that where, as here, the evidence is without conflict, this court is not bound by the trial
court's interpretations of the insurance policies. (Continental Cas. Co. v. Phoenix Constr. Co.
(1956), supra, 46 Cal.2d 423, 429-430 [3]; see also Estate of Platt (1942), 21 Cal.2d 343, 352 [4]
[131 P.2d 825].) We have interpreted the premises-operations provisions of the Lloyds policy to
provide coverage here, and it therefore appears that no useful purpose would be served by detailed
consideration of Lloyds' attacks on the findings.


Lloyds contends, further, that it was the intention of both Interstate and Lloyds as well as of their
insured, Passetti, to segregate Passetti's insurance coverage; that “automobile risks” were intended
to be covered by Interstate and “non-automobile risks” by Lloyds; that if the policies as written do
not accurately express this agreement the Lloyds policy should be reformed to do so; and that the
trial court erred to the prejudice of Lloyds in refusing to admit certain evidence offered by Lloyds
in support of this contention. Again, however, inasmuch as the premises-operations provisions
of the Lloyds policy, interpreted in favor of the insured, Passetti, are properly held to provide
coverage to Passetti, reformation of the policy so that it states specifically that it covers only “non-
automobile risks” would not assist Lloyds. (Of course, as related above, the policy already states,
under “Exclusions,” that it does not cover automobile risks “elsewhere than upon the premises.”)
Hence, further discussion of its arguments on this point appears unnecessary. It may nevertheless
be noted that the witness Mr. Strom, who as insurance broker and agent of Passetti had secured
both the Interstate and the Lloyds policies, testified that “It was my *646  intention to place
licensed vehicles only in the Interstate policy to conform to the requirements of the Public Utilities
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Commission. When-it's conceivable that we could have unlicensed vehicles of many types that
would obviously have to be covered by the comprehensive policy [Lloyds] that I purchased ....
[T]he exposure created by the use of unlicensed equipment was intended not to be covered by
Interstate ....” The compressor here involved was, as already stated, an unlicensed vehicle and not
an automobile.


Lloyds Excess Policy
(8) Lloyds Excess Underwriters urge that if this court determines that both the Interstate and the
Lloyds primary policy provide coverage to the compressor accident, the liability of the excess
underwriters cannot attach until the combined limits of both the Interstate and the Lloyds primary
policy have been exhausted. This contention is resisted by neither Interstate nor Lloyds primary
underwriters and appears to be correct.


Both the Interstate policy and the Lloyds primary policy contain an “other insurance” clause
providing for proportionate sharing of the loss with all other “valid and collectible insurance”
against such loss.


The Lloyds excess policy provides, so far as here material, that “Liability under this Certificate
shall not attach unless and until the Primary Insurers shall have admitted liability for the Primary
Limit or Limits, or unless or until the Assured has by final judgment been adjudged to pay a sum
which exceeds such Primary Limit or Limits.” Under such circumstances it is held that the excess
insurance does not attach until all primary insurance has been exhausted. (See Peerless Cas. Co.
v. Continental Cas. Co. (1956), 144 Cal.App.2d 617, 619 et seq. [301 P.2d 602], and cases there
cited; American Auto. Ins. Co. v. Seaboard Surety Co. (1957), 155 Cal.App.2d 192, 199 [6b] [318
P.2d 84]; see also American Auto. Ins. Co. v. Republic Indemnity Co. (1959), 52 Cal.2d 507, 509
et seq. [341 P.2d 675].)


As to the case at bench, however, inasmuch as Passetti asserts that Interstate became insolvent
after the compressor accident (see ante, fn. 1), it is noted that insolvency of a primary insurer
gives rise to liability under the excess policy, after, of course, any other primary coverage has been
exhausted. (See Fageol T. & C. Co. v. Pacific Indemnity Co. (1941), 18 Cal.2d 748, 751-752 [2a,
2b] [117 P.2d 669].) *647


The judgment is reversed with directions to the trial court to amend its conclusions of law and
enter judgment declaring the relative and respective rights and obligations of the parties to this
action in accordance with the views hereinabove expressed, Interstate and Lloyds to each bear its
own costs on appeal and to share equally in paying the costs of Passetti.
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Gibson, C. J., Traynor, J., McComb, J., Peters, J., White, J., and Dooling, J., concurred.
Appellants' petition for a rehearing was denied November 8, 1961.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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10 Cal.4th 645, 913 P.2d 878, 42 Cal.Rptr.2d 324, 41 ERC 1714, 64
USLW 2079, 95 Cal. Daily Op. Serv. 5148, 95 Daily Journal D.A.R. 8783


Supreme Court of California


MONTROSE CHEMICAL CORPORATION OF CALIFORNIA, Plaintiff and Appellant,
v.


ADMIRAL INSURANCE COMPANY, Defendant and Respondent.


No. S026013.
Jul 3, 1995.


SUMMARY


A chemical company, which had been sued by numerous parties for personal injuries and property
damage allegedly caused by its disposal of hazardous wastes, brought a declaratory relief action
against seven comprehensive general liability insurers, seeking a declaration that they had a duty
to defend the company in the underlying actions. One of the insurers, which had issued policies
for periods after the problems with the wastes began, moved for summary judgment, and the trial
court granted the motion. (Superior Court of Los Angeles County, Nos. C594148 and C597389,
G. Keith Wisot, Judge.) The Court of Appeal, Second Dist., Div. One, No. B048757, reversed.


The Supreme Court affirmed the judgment of the Court of Appeal, and remanded the matter for
further proceedings consistent with its opinion. The court held that the express language of the
policies, when read as a whole, unambiguously provided potential coverage for the continuous
and progressively deteriorating bodily injury and property damage alleged to have occurred
during the insurer's policy periods, despite the insurer's contention that the precipitating acts
giving rise to the damage or injury occurred before its policies were issued. The language of the
policies defining covered bodily injury and property damage clearly and explicitly provided that
the occurrence of bodily injury or property damage during the policy period was the operative
event that triggered coverage. Furthermore, the court held that the proper trigger of coverage to
be applied under a comprehensive general liability insurance policy where injury or damage is
continuous or progressively deteriorating over successive policy periods is the continuous injury
(or multiple) trigger. Under this trigger of coverage theory, bodily injuries and property damage
that are continuous or progressively deteriorating throughout successive policy periods are covered
by all policies in effect during those periods. The court also held that the loss-in-progress rule
(no insurance coverage when loss is known or apparent before issuance of *646  policy) did
not bar potential coverage or relieve the insurer of its duty to defend two of the actions under
the policies. Although the company had received notification from the Environmental Protection
Agency that it was a potentially responsible party for the hazardous wastes that were the subject







Montrose Chemical Corp. v. Admiral Ins. Co., 10 Cal.4th 645 (1995)
913 P.2d 878, 42 Cal.Rptr.2d 324, 41 ERC 1714, 64 USLW 2079...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


of those actions prior to the inception of the first of the four policies, and even though an action to
recover cleanup costs may have been inevitable as of the date of the notice, the company's liability
in that action was not a certainty. Since there was uncertainty about the imposition of liability and
no “legal obligation to pay” had yet been established, there was a potentially insurable risk within
the meaning of Ins. Code, §§ 22 and 250, for which coverage could be sought. (Opinion by Lucas,
C. J., with Mosk, Kennard, Arabian, George and Werdegar, JJ., concurring. Separate concurring
opinion by Baxter, J.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 65--Coverage of Contracts--Fire and Other Casualty
Insurance--Risks and Causes of Loss.
Property insurance is a contract in which the insurer agrees to indemnify the insured in the event
that the insured property suffers a covered loss. Coverage, in turn, is commonly provided by
reference to causation, for example, “loss caused by” certain enumerated perils. The term “perils”
in traditional property insurance parlance refers to fortuitous, active, physical forces such as
lightning, wind, and explosion, which bring about the loss.


(2)
Insurance Contracts and Coverage § 78--Coverage of Contracts--Liability and Indemnity
Insurance--As Distinguished From Property Insurance.
The “cause” of loss in the context of a property insurance contract is totally different from that
in a liability policy. The right to coverage in the third party liability insurance context draws
on traditional tort concepts of fault, proximate cause, and duty. This liability analysis differs
substantially from the coverage analysis in the property insurance context, which draws on the
relationship between perils that are either covered or excluded in the contract. In liability insurance,
by insuring for personal liability and agreeing to cover the insured for its own negligence, the
insurer agrees to cover the insured for a broader spectrum of risks. The parties' expectations may
also differ depending on the type of coverage sought. Whereas first party property coverage is
typically purchased in an amount sufficient to *647  cover the insured's maximum potential loss,
the insured under a liability policy, at best, makes an educated guess about its potential exposure
to third parties. Yet another distinction is that third party comprehensive general liability policies
do not impose, as a condition of coverage, a requirement that the damage or injury be discovered
at any particular point in time, but instead provide coverage for injuries and damage caused by an
“occurrence.” Another important difference is that first party insurance policies require the insured
to bring any action against the insurer within 12 months after “inception of the loss,” while third
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party liability policies do not include a 12-month limitations period in which the insured must
bring an action against the insurer.


(3)
Insurance Contracts and Coverage § 13--Rules in Aid of Interpretation of Contracts--Interpretation
as Affected by Intent of Parties.
Insurance policies are contracts and, therefore, are governed in the first instance by the rules of
construction applicable to contracts. Under statutory rules of contract interpretation, the mutual
intention of the parties at the time the contract is formed governs its interpretation (Civ. Code, §
1636). Such intent is to be inferred, if possible, solely from the written provisions of the contract
(Civ. Code, § 1639), and the “clear and explicit” meaning of these provisions, interpreted in their
“ordinary and popular sense,” controls judicial interpretation unless “used by the parties in a
technical sense, or unless a special meaning is given to them by usage” (Civ. Code, §§ 1638, 1644).
If the meaning a layperson would ascribe to the language of a contract of insurance is clear and
unambiguous, a court will apply that meaning.


(4)
Insurance Contracts and Coverage § 15--Rules in Aid of Interpretation of Contracts--Interpretation
Against Insurer.
If there is ambiguity in a contract of insurance, it is resolved by interpreting the ambiguous
provisions in the sense the insurer believed the promisee understood them at the time of formation
(Civ. Code, § 1649). If application of this rule does not eliminate the ambiguity, ambiguous
language is construed against the party who caused the uncertainty to exist. This rule, as applied to
a promise of coverage in an insurance policy, protects not the subjective beliefs of the insurer but,
rather, the objectively reasonable expectations of the insured. Only if this rule does not resolve
the ambiguity does a court then resolve it against the insurer. Further, in the insurance context, a
court generally resolves ambiguities in favor of coverage. Similarly, a court generally interprets
the coverage clauses of insurance policies broadly, in order to protect the objectively reasonable
expectations of the insured. These rules stem *648  from the fact that the insurer typically drafts
policy language, leaving the insured little or no meaningful opportunity or ability to bargain for
modifications. Because the insurer writes the policy, it is held “responsible” for ambiguous policy
language, which is therefore construed in favor of coverage.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 699.]


(5)
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Insurance Contracts and Coverage § 79--Coverage of Contracts--Risks Covered by Liability
Insurance--Comprehensive General Liability Policy--Trigger of Coverage in Progressive Loss
Cases--Personal Injuries and Property Damage Caused by Hazardous Waste.
In an action by a chemical company seeking a declaration that its insurer had a duty under four
comprehensive general liability policies to defend the company in underlying actions against it
for personal injuries and property damage allegedly caused by its disposal of hazardous wastes,
the express language of the policies, when read as a whole, unambiguously provided potential
coverage for the continuous and progressively deteriorating bodily injury and property damage
alleged to have occurred during the insurer's policy periods, despite the insurer's contention that
the precipitating acts giving rise to the damage or injury occurred before its policies were issued.
The language of the policies defining covered bodily injury and property damage clearly and
explicitly provided that the occurrence of bodily injury or property damage during the policy period
was the operative event that triggered coverage. Also, when read together with those provisions,
the language defining “occurrence” unambiguously distinguished between the causative event-an
accident or “continuous and repeated exposure to conditions”-and the resulting “bodily injury or
property damage.” It was the latter injury or damage that had to “occur” during the policy period.
It was the third party litigants' bodily injuries and property damage, which were alleged to have
been continuous or progressively deteriorating throughout the insurer's policy periods, and which
allegedly resulted from the continuous and repeated exposure to toxic chemicals for which the
insured was an allegedly responsible party, that triggered potential coverage under the policies in
question.


[Event triggering liability insurance coverage as occurring within period of time covered by
liability insurance policy where injury or damage is delayed-modern cases, note, 14 A.L.R.5th
695.]


(6a, 6b)
Insurance Contracts and Coverage § 79--Coverage of Contracts-- Risks Covered by Liability
Insurance--Comprehensive *649  General Liability Policy--Trigger of Coverage in Progressive
Loss Cases--Injury or Damage Occurring During Policy Period.
Coverage in the context of a liability insurance policy is established at the time the complaining
party was actually damaged. Thus, the general rule is that the time of the occurrence of an
accident within the meaning of a comprehensive general liability (CGL) policy is not the time the
wrongful act was committed, but the time when the complaining party was actually damaged. This
conclusion is supported by the drafting history of the standard CGL policy. Prior to 1966, third
party general liability policies covered bodily injuries and damages caused by “accidents,” but
in that year, the standard form policy was changed by insurance industry trade associations from
an “accident-based” to an “occurrence-based” format. “Occurrence” was defined as “an accident,
including injurious exposure to conditions, which results, during the policy period, in bodily injury
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and property damage neither expected nor intended from the standpoint of the insured.” This
definition was intended to provide coverage when damage or injury resulting from an accident
or “injurious exposure to conditions” occurs during the policy period. The term “accident” was
left in the definition of occurrence for the purpose of circumscribing the policy limits applicable
to each occurrence. The drafters did not intend to require that an “accident” in the literal sense,
such as a sudden precipitating event, occur during the policy period in order to trigger potential
coverage for ensuing damage or injury.


(7)
Insurance Contracts and Coverage § 10--Rules in Aid of Interpretation of Contracts--Drafting
History of Standardized Policy and Interpretive Materials.
In an action by a chemical company seeking a declaration that its insurer had a duty under four
comprehensive general liability (CGL) policies to defend the company in underlying actions
against it for personal injuries and property damage allegedly caused by its disposal of hazardous
wastes, the drafting history of the standardized CGL insurance policy provisions and definitions
was relevant in evaluating the insurer's argument that, from a public policy standpoint, the
insurance industry would be harmed by the adoption of a continuous injury trigger of coverage
that the industry assertedly never anticipated would be applied to these policies. The presence of
standardized industry provisions and the availability of interpretative literature are of considerable
assistance in determining coverage issues. Such interpretative materials have been widely cited
and relied on in the relevant case law and authorities construing standardized insurance policy
language. Where two insurers dispute the meaning of identical standard form policy language, the
meaning attached to the provisions *650  by the insurance industry is, at a minimum, relevant.
On the other hand, while insurance industry publications are helpful in understanding the scope of
coverage insurers are trying to delineate in any given policy, they are by no means dispositive.


(8)
Insurance Contracts and Coverage § 79--Coverage of Contracts--Risks Covered by Liability
Insurance--Comprehensive General Liability Policy--Trigger of Coverage in Progressive Loss
Cases--Successive Policy Periods--Continuous Injury Trigger.
The proper trigger of coverage to be applied under a comprehensive general liability insurance
policy where injury or damage is continuous or progressively deteriorating over successive policy
periods is the continuous injury (or multiple) trigger. Under this trigger of coverage theory,
bodily injuries and property damage that are continuous or progressively deteriorating throughout
successive policy periods are covered by all policies in effect during those periods. The timing
of the accident, event, or conditions causing the bodily injury or property damage, such as an
insured's negligent act, is largely immaterial to establishing coverage; it can occur before or during
the policy period. Neither is the date of discovery of the damage or injury controlling: it might
or might not be contemporaneous with the causal event. It is only the effect-the occurrence of
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bodily injury or property damage during the policy period, resulting from a sudden accidental event
or the “continuous or repeated exposure to conditions”-that triggers potential liability coverage.
(Disapproving, to the extent they are inconsistent, Fireman's Fund Ins. Co. v. Aetna Casualty &
Surety Co. (1990) 223 Cal.App.3d 1621 [273 Cal.Rptr. 431] and Pines of La Jolla Homeowners
Assn. v. Industrial Indemnity (1992) 5 Cal.App.4th 714 [7 Cal.Rptr.2d 53].)


(9)
Insurance Contracts and Coverage § 79--Coverage of Contracts--Risks Covered by Liability
Insurance--Comprehensive General Liability Policy--Trigger of Coverage in Progressive Loss
Cases--Successive Policy Periods--Continuous Injury Trigger--Policy Considerations.
Application of the continuous injury trigger of coverage under a comprehensive general liability
(CGL) insurance policy where injury or damage is continuous or progressively deteriorating over
successive policy periods is in conformity with several important policy considerations. Although
one policy reason favoring adoption of the manifestation trigger of coverage in first party property
insurance cases is that the underwriting practices of the insurer can be made predictable because
the insurer is not liable for a loss once its contract with the insured ends unless the manifestation
of loss occurred during *651  its contract term, first party and third party insurance differ in
many fundamental respects, and the general policy favoring the predictability of underwriting
practices and reserves will not be negatively affected by adoption of a continuous injury trigger
in the third party CGL insurance context. First, leaving aside the availability of excess (multiple)
policies or “other insurance” clauses, and absent express policy language decreeing the manner
of apportionment of contribution among successive liability insurers, the courts will generally
apply equitable considerations to spread the cost among the several policies and insurers. Second,
the insurance industry is on record as itself having identified several sound policy considerations
favoring adoption of a continuous injury trigger of coverage in the third party liability insurance
context. Finally, application of a manifestation trigger of coverage to an occurrence-based CGL
policy would unduly transform it into a “claims made” policy.


(10a, 10b, 10c, 10d)
Insurance Contracts and Coverage § 18-- Insurable Interest--“Loss-in-progress” Rule--
Applicability to Coverage Under Comprehensive General Liability Policies--Personal Injuries and
Property Damage Caused by Hazardous Waste--Effect of Notification to Insured of Problems
Caused by Waste Prior to Inception of Policies.
In an action by a chemical company seeking a declaration that its insurer had a duty under four
comprehensive general liability policies to defend the company in underlying actions against it for
personal injuries and property damage allegedly caused by its disposal of hazardous wastes, the
loss-in-progress rule (no insurance coverage when loss is known or apparent before issuance of
policy) did not bar potential coverage or relieve the insurer of its duty to defend two of the actions
under the policies. Although the company had received notification from the Environmental
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Protection Agency that it was a potentially responsible party for the hazardous wastes that were the
subject of those actions prior to the inception of the first of the four policies, and even though an
action to recover cleanup costs may have been inevitable as of the date of the notice, the company's
liability in that action was not a certainty. There was still a contingency, and the fact that the
company knew it was more probable than not that it would be sued (successfully or otherwise)
was not enough to defeat the potential of coverage (and, consequently, the duty to defend). Since
there was uncertainty about the imposition of liability and no “legal obligation to pay” had yet
been established, there was a potentially insurable risk within the meaning of Ins. Code, §§ 22 and
250, for which coverage could be sought.


(11)
Insurance Contracts and Coverage § 18--Insurable Interest--“Loss-in-progress” Rule--Sufficiency
of Contingency to Establish *652  Insurable Risk.
Ins. Code, § 22, defines “insurance” as a “contract whereby one undertakes to indemnify another
against loss, damage, or liability arising from a contingent or unknown event,” and Ins. Code, §
250, provides that “any contingent or unknown event, whether past or future, which may damnify
a person having an insurable interest, or create a liability against him, may be insured against,
subject to the provisions of this code.” Accordingly, when a loss is “known or apparent” before
a policy of insurance is issued, there is no coverage. Critically, the requirement that the “event”
be “unknown” or “contingent” is stated in the disjunctive in the rules embodied in these sections.
Thus, all that is required to establish an insurable risk is that there be some contingency. Even
where subsequent damage might be deemed inevitable, such “inevitability” does not alter the fact
that at the time the contract of insurance was entered into, the event was only a contingency or risk
that might or might not occur within the term of the policy.


(12a, 12b)
Insurance Contracts and Coverage § 18--Insurable Interest-- “Loss-in-progress” Rule--Distinction
Between Applicability to First Party and Third Party Insurance.
Although the loss-in-progress rule (no insurance coverage when loss is known or apparent before
issuance of policy) as codified in Ins. Code, §§ 22 and 250, draws no distinction between, and
thus is applicable to, first party property insurance and third party liability insurance policies, the
distinctions inherent in the two types of coverage necessarily result in a different analysis when
the rule is applied in the liability insurance context. First party property insurance policies provide
coverage for damage to the insured's own property. In that context, insurance cannot be obtained
for damage that has already occurred because the absence of risk precludes coverage under Ins.
Code, §§ 22 and 250. Third party liability insurance policies, in contrast, afford coverage for “sums
which the insured shall become legally obligated to pay as damages because of bodily injury or
property damage.” In the liability insurance context, insurance cannot be obtained for a “known
liability,” but where there is uncertainty about the imposition of liability and no “legal obligation
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to pay” is yet established, there is an insurable risk for which coverage may be sought under a
third party policy.


(13)
Insurance Contracts and Coverage § 36--Avoidance of Policy-- Nondisclosure by Insured--
Necessity to Make Disclosures as Affected by Failure of Loss-in-progress Rule to Defeat
Coverage.
An insured must make all required disclosures at the time it applies for coverage; the fact that the
loss-in-progress rule does not defeat coverage does not itself obviate the possibility of a finding
of fraudulent concealment. *653
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LUCAS, C. J.


In Prudential-LMI Com. Insurance v. Superior Court (1990) 51 Cal.3d 674 [274 Cal.Rptr. 387, 798
P.2d 1230] (Prudential-LMI), we examined the issue of allocation of indemnity among insurers
in a first party property insurance case, where a loss had occurred over several policy periods but
was not discovered until several years after it commenced. We found the “manifestation of loss
rule” applicable, holding that the insurer insuring the property at the time appreciable property
damage becomes manifest is solely responsible for indemnifying the insured once coverage is
established. (Id. at p. 699.) We expressly reserved the question of what rules should apply in
third party liability insurance cases involving continuous or progressively deteriorating damage or
injury. We recognized there are substantial analytical differences between first party property and
third party liability policies, and cautioned that we were intimating no view as to the application of
our decision in either the third party liability or commercial liability (including toxic tort) context.
(Prudential-LMI, supra, 51 Cal.3d at pp. 679, 694; see also Garvey v. State Farm Fire & Casualty
Co. (1989) 48 Cal.3d 395, 405-408 [257 Cal.Rptr. 292, 770 P.2d 704] (Garvey).)


In this case we address the issue reserved in Prudential-LMI. Specifically, we must determine
whether four comprehensive general liability (CGL) policies issued by defendant and respondent
Admiral Insurance Company (Admiral) to plaintiff and appellant Montrose Chemical Corporation
of California (Montrose) obligate Admiral to defend Montrose in lawsuits seeking damages for
continuous or progressively deteriorating bodily injury and property damage that occurred during
the successive policy periods. These losses, it is alleged, were caused by Montrose's disposal of
hazardous wastes at times predating the commencement of Admiral's policy periods.


As explained below, we conclude that the standard CGL policy language, such as was incorporated
into Admiral's policies in issue in this case, provides coverage for bodily injury and property
damage that occurs during *655  the policy period. In the case of successive policies, 1  bodily
injury and property damage that is continuous or progressively deteriorating throughout several
policy periods is potentially covered by all policies in effect during those periods. Stated in the
insurance industry's parlance, we conclude the “continuous injury” trigger of coverage should be
adopted for third party liability insurance cases involving continuous or progressively deteriorating
losses. 2  In this case, because the potential of coverage arose under Admiral's policies, so too did
its duty to defend Montrose in the underlying lawsuits.
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1 Throughout this opinion, any reference to “successive” policies is intended to also include
policies or policy periods which are temporally separated from one another by gaps or lapses
in the coverage periods.


2 Throughout this opinion, we will refer to the term “trigger of coverage.” In the third party
liability insurance context, “trigger of coverage” has been used by insureds and insurers alike
to denote the circumstances that activate the insurer's defense and indemnity obligations
under the policy. The term “trigger of coverage” should not be misunderstood as a doctrine to
be automatically invoked by a court to conclusively establish coverage in certain categories
of cases, or under certain types of policies. The word “trigger” is not found in the CGL
policies themselves, nor does the Insurance Code enumerate or define “trigger of coverage.”
Instead, “trigger of coverage” is a term of convenience used to describe that which, under
the specific terms of an insurance policy, must happen in the policy period in order for the
potential of coverage to arise. The issue is largely one of timing—what must take place
within the policy's effective dates for the potential of coverage to be “triggered”? Whether
coverage is ultimately established in any given case may depend on the consideration of
many additional factors, including the existence of express conditions or exclusions in the
particular contract of insurance under scrutiny, the availability of certain defenses that might
defeat coverage, and a determination of whether the facts of the case will support a finding
of coverage.


As will further be explained, we also conclude, with respect to the “loss-in-progress” rule codified
in Insurance Code 3  sections 22 and 250, that in the context of continuous or progressively
deteriorating property or bodily injury losses insurable under a third party CGL policy, as long
as there remains uncertainty about damage or injury that may occur during the policy period and
the imposition of liability upon the insured, and no legal obligation to pay third party claims has
been established, there is an insurable risk within the meaning of sections 22 and 250 for which
coverage may be sought under such a policy.


3 All further statutory references are to the Insurance Code unless otherwise indicated.


We shall therefore affirm the judgment of the Court of Appeal reversing the summary judgment
granted in favor of Admiral.


I. Facts and Procedural Background
From 1947 until 1982, Montrose manufactured the pesticide dichloro-diphenyl-trichlorethane
(DDT) at its plant in Torrance, California. In 1972, *656  the federal government prohibited all
domestic use of DDT. Montrose continued to manufacture the chemical for export at the Torrance
facility until the plant closed in 1982.
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Between January 1960 and March 1986, seven different carriers, ending with Admiral, furnished
CGL policies to Montrose. Admiral issued four policies to Montrose, covering the period from
October 13, 1982, to March 20, 1986. The remaining six CGL insurers involved in this litigation are
not parties to this appeal. 4  Admiral's policies obligate it to “pay on behalf of the insured all sums
which the insured shall become legally obligated to pay as damages because of ... bodily injury,
or ... property damage to which this insurance applies, caused by an occurrence....” “Occurrence” is
defined as “an accident, including continuous or repeated exposure to conditions, which results in
bodily injury or property damage neither expected nor intended from the standpoint of the insured.”


4 The other CGL carriers and dates of coverage are: Insurance Company of North America
(Jan. 1, 1960, to Jan. 1, 1969, and Jan. 15, 1981, to Jan. 15, 1986); American Motorists
Insurance Company (Jan. 1, 1969, to Mar. 1, 1971); the Travelers Indemnity Company (Mar.
1, 1971, to July 1, 1977); National Union Fire Insurance Company (July 1, 1977, to Jan. 15,
1981); Canadian Universal Insurance Company, Ltd. (Mar. 20, 1980, to Mar. 20, 1982); and
Centaur Insurance Company (Mar. 20, 1982, to October 13, 1982).


The broad issue before the trial court was whether any of the seven CGL carriers, including
Admiral, were obligated to defend Montrose in five actions pending against it in connection
with Montrose's disposal of toxic or hazardous wastes at several locations in California. Admiral
joined in an interim defense agreement to provisionally fund Montrose's defense (to this date
the parties apparently still disagree as to whether such agreement was entered into subject to a
complete reservation of rights, a matter of no direct concern in this appeal). When Montrose filed
its declaratory relief action, Admiral moved for summary judgment on the issue of its duty to
defend given the effective dates and terms of coverage of its policies. The trial court found there
was no potential for coverage under Admiral's policies, and thus that Admiral had no duty to defend
the liability actions. We next briefly summarize the facts of the underlying actions as established by
the evidence submitted in support of, and in opposition to, Admiral's summary judgment motion.


1. The Stringfellow cases.
In an action initiated in 1983—United States v. J.B. Stringfellow (U.S. Dist. Ct. (C.D.Cal.)) No.
C-83-2501 HLH—the United States and the State of California sued Montrose and numerous
other businesses under the Comprehensive Environmental Response, Compensation, and Liability
Act (42 U.S.C. § 9601 et seq.; hereafter CERCLA), as well as various state *657  environmental
law provisions, seeking reimbursement for response costs incurred pursuant to the investigation,
removal, and remediation of toxic waste contamination at and near the state-licensed class I
hazardous waste disposal site known as the Stringfellow acid pits in Riverside County. The
government also seeks damages for injury to natural resources, abatement of conditions, and
cleanup at and near the Stringfellow site. The basis for the federal law claim against Montrose is
strict liability under CERCLA for generating toxic waste shipped to the site.
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The Stringfellow waste disposal site opened in 1956 and closed in 1972. Chemical wastes
generated by Montrose were deposited there between 1968 and 1972, when Montrose paid a
hauling company to transport byproducts of its DDT manufacturing process to the state-approved
and licensed disposal facility. As early as 1970, toxic wastes were detected seeping from the
site, and in 1975 the Santa Ana Regional Water Quality Control Board declared the site a public
nuisance. It is noteworthy that the Stringfellow site was selected and designed as a hazardous waste
disposal facility by the State of California, and that the site was used for that purpose by many
defense contractors. In 1989, the State of California was found jointly and severally liable for the
cleanup, both on strict liability and various fault-based common law grounds, due to its actions in
designing, licensing and supervising the facility.


According to the allegations of the CERCLA complaint, the property damage commenced in 1956
and continued throughout the periods when Admiral's CGL policies issued to Montrose were in
effect. No bodily injury is alleged in the CERCLA action.


In a second lawsuit, a consolidated private party toxic tort action—Newman v. J.B. Stringfellow
(Super. Ct. Riverside County, No. 165994MF) 5  — numerous plaintiffs seek damages from
Montrose and other defendants for bodily injury and property damage alleged to have resulted
from the release of contaminants at the Stringfellow site. Plaintiffs allege that the bodily injury
and property damage occurred on a continuous basis, commencing in 1956 and extending to the
present. Specifically, plaintiffs allege that 27 wrongful deaths occurred between 1982 and 1986
(the period Admiral's policies were in effect), and that property damage was continuous throughout
that same period. *658


5 When it is necessary to distinguish between these two actions involving the Stringfellow
site, we will refer to them as U.S. v. Stringfellow and Newman v. Stringfellow. References to
the “Stringfellow cases” are intended to apply to both actions.


Although both Stringfellow cases involve allegations of progressively deteriorating property
damage 6  caused by contaminants being released into, or migrating through, soil, groundwater,
and surface water, only Newman v. Stringfellow additionally seeks damages for bodily injuries.
According to the plaintiffs in both Stringfellow cases, between February 1982 and February 1983,
the concentration of trichloroethylene (a suspected human carcinogen) tripled in the groundwater
located between the Stringfellow site and the town of Glen Avon. On August 31, 1982, six weeks
prior to commencement of the policy term under the first of Admiral's policies issued to Montrose,
Montrose was notified by the federal Environmental Protection Agency (EPA) that it considered
Montrose a potentially responsible party (PRP) for money expended for response activities at the
Stringfellow site. At about the same time, Montrose notified its environmental impairment liability
(EIL) carrier, International Insurance Company, about the Stringfellow allegations, but did not
notify Admiral. 7
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6 Progressive property damage, or progressively deteriorating damage, are terms that refer
to damage that occurs over an extended period of time, often during the effective periods
of several successive insurance policies. In the property damage context, “progressive” or
“progressively deteriorating” damage typically might involve continuing damage caused by,
or resulting from, natural causes such as soil subsidence or dry rot, or man-made causes such
as the disposal of industrial pollutants or toxic wastes that leach through or onto property
adjoining the insured's land, or into the underlying water table.


7 For reasons not clear from the record, sometime prior to October 13, 1982, Stauffer Chemical
Company, which at the time owned 50 percent of the stock of Montrose, notified all of
Montrose's CGL carriers except Admiral of the PRP letter. Montrose first advised Admiral
about the Stringfellow allegations at the time Montrose submitted its application for a
renewed policy of insurance dated February 15, 1985. Of course it is also true that Admiral
thereafter renewed the CGL policy for 1985-1986.


2. The Levin Metals Cases.
The three remaining actions—Parr-Richmond Terminal Co. v. Levin Metals Corp. (U.S. Dist. Ct.
(N.D.Cal.)) No. C-85-4776 SC, Levin Metals Corp. v. Parr-Richmond Terminal Co. (U.S. Dist.
Ct. (N.D.Cal.)) Nos. C-84-6273 SC and 84-6324 SC, and Levin Metals Corp. v. Parr-Richmond
Terminal Co. (Super. Ct. Contra Costa County, No. 255836)—are all interrelated. Each arises out
of a state court action brought by Levin Metals against Parr-Richmond, alleging that real property
sold by Parr-Richmond to Levin Metals in Contra Costa County in 1981 was contaminated by
hazardous waste. 8  The suits allege both on-site and off-site contamination of soil, groundwater,
and surface water, and seek damages for fraud based on Parr-Richmond's failure to disclose the
alleged contamination. All chemical processing at the Parr-Richmond Terminal site ceased in 1964
or 1965; the basis of Montrose's alleged CERCLA liability is that it shipped chemicals to *659
the site prior to that time, which chemicals were then formulated into chemical products by an
independent company, and that the formulator's disposal of chemical waste byproducts in turn
caused or contributed to the contamination. According to the plaintiffs in the Levin Metals cases,
the environmental contamination at the Parr-Richmond site was discovered by them no later than
August 1982. After the lawsuits were filed, Parr-Richmond cross-complained against Montrose
and others for contribution and indemnity.


8 We shall refer to these cases collectively as the Levin Metals cases.


Although the Levin Metals cases were further complicated by Parr-Richmond's efforts to avoid
CERCLA liability and other related federal actions, for purposes of this appeal we need focus only
on the lawsuits filed against Montrose for indemnity and contribution for allegedly contaminating
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the property in question in Contra Costa County during a period beginning in 1947, and continuing
through the effective dates of Admiral's policy periods.


3. Proceedings on Summary Judgment.
Montrose tendered defense of these actions to its seven CGL insurers, including Admiral. In 1986,
Montrose sued the carriers in a declaratory relief action, seeking a declaration that the insurers had a
duty to both defend and indemnify Montrose in all five underlying actions. 9  All the carriers except
Admiral agreed to defend subject to a reservation of rights. In 1989, Admiral moved for summary
judgment and summary adjudication of issues, urging the trial court to find (i) that it had no duty to
defend or indemnify *660  Montrose in the Levin Metals cases because the circumstances which
trigger coverage, within the meaning of the coverage clauses and definitions in its policies, did not
occur during the policy periods, and (ii) that it had no duty to defend or indemnify Montrose in the
Stringfellow cases because the contamination alleged in those actions was an uninsurable loss-in-
progress prior to the effective date of the first policy issued by Admiral (Oct. 13, 1982).


9 It must be borne in mind that Admiral's duty to defend Montrose is all that is directly at
issue in this proceeding. The obligation to indemnify must be distinguished from the duty to
defend. The duty to defend arises when there is a potential for indemnity. (See post, at pp.
662-663; Horace Mann Ins. Co. v. Barbara B. (1993) 4 Cal.4th 1076, 1081 [17 Cal.Rptr.2d
210, 846 P.2d 792]; Gray v. Zurich Insurance Co. (1966) 65 Cal.2d 263, 276 [54 Cal.Rptr.
104, 419 P.2d 168].) It may exist even when coverage is in doubt and ultimately is not
established. (Horace Mann Ins. Co. v. Barbara B., supra, 4 Cal.4th at p. 1081; Saylin v.
California Ins. Guarantee Assn. (1986) 179 Cal.App.3d 256, 263 [224 Cal.Rptr. 493].) The
obligation to indemnify, on the other hand, arises when the insured's underlying liability is
established. (Civ. Code, § 2778, subd. 1; Clark v. Bellefonte Ins. Co. (1980) 113 Cal.App.3d
326, 336-337 [169 Cal.Rptr. 832].) Although an insurer may have a duty to defend, it
ultimately may have no obligation to indemnify, either because no damages were awarded
in the underlying action against the insured, or because the actual judgment was for damages
not covered under the policy. (See City of Laguna Beach v. Mead Reinsurance Corp. (1990)
226 Cal.App.3d 822, 830 [276 Cal.Rptr. 438].) Moreover, in a declaratory relief action held
before the insured's liability to third party claimants has been established, the trial court
will be unable to determine the amount of the insurer's indemnity obligation. (Aitchison v.
Founders Ins. Co. (1958) 166 Cal.App.2d 432, 439 [333 P.2d 178].)


The trial court granted summary judgment in favor of Admiral on each ground. First, with respect
to the Levin Metals cases, the court held that coverage for third party claims of progressive property
damage under a CGL policy is “triggered” when the damage is first discovered; in essence, an
application of the “manifestation” or “manifestation of loss” rule we later adopted in Prudential-
LMI, supra, 51 Cal.3d 674, for progressive losses in first party property insurance cases. The trial
court reasoned there was no possibility of coverage under Admiral's policies because the third party
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Levins Metal claimants (although not Montrose, the insured) allegedly discovered contamination
at the Parr-Richmond site no later than August 1982, before the start of Admiral's first policy term.


Second, with respect to the Stringfellow cases, the trial court found that coverage was further barred
under the “loss-in-progress” rule codified in sections 22 and 250. Those statutory provisions will
be examined in greater detail below; for present purposes it will suffice to note the rule provides
that insurance is a contract that indemnifies against a loss or losses arising from contingent or
unknown events (§ 22), and that any such contingent or unknown event may be insured against
subject to the limitations of the Insurance Code (§ 250). Relying on the PRP letter that Montrose
received from the EPA in August 1982, informing Montrose it might be responsible for response
and other cleanup costs at the Stringfellow site, the trial court concluded coverage was barred for
all claims relating to the site because, prior to the commencement of Admiral's policies issued to
Montrose, Montrose knew its liability for property damage and/or bodily injury stemming from
contamination at the site was “likely.”


Montrose appealed, and the Court of Appeal reversed the summary judgment order. The appellate
court rejected a “manifestation of loss” or “discovery” trigger of coverage analysis (as employed in
the first party insurance context), finding it incompatible with the language of Admiral's third party
CGL policies. It held that, because the underlying Levin Metals actions allege that continuous or
progressively deteriorating property damage “occurred” throughout the period Admiral's policies
were in effect, potential *661  coverage under those policies was triggered, at least for purposes of
the duty to defend. The court further held that the loss-in-progress rule did not bar coverage in the
Stringfellow cases. It reasoned that Montrose's potential liability to third parties for the progressive
property damage alleged to have “occurred” throughout the period of Admiral's policies was still
“contingent,” and thus insurable, under section 250, even if damage as defined in the Admiral
policies was inevitable, and notwithstanding Montrose's earlier receipt of the PRP letter. The Court
of Appeal remanded Admiral's affirmative defense—that Montrose had concealed material facts
prior to purchasing the CGL policies from Admiral—and further declined to address the insurer's
argument, not raised in the trial court, that coverage for progressive damage at the Stringfellow
site is also barred under specific policy exclusions because Montrose “expected or intended” the
progressive damage that occurred during Admiral's policy periods. (§ 22.)


We granted Admiral's petition for review to consider the complex and important issue of when
potential coverage is triggered under a CGL policy where the underlying third party claims involve
continuous or progressively deteriorating damage or injury, and how the loss-in-progress rule
applies to such policies. 10  *662


10 This court's recent opinion in Montrose Chemical Corp. v. Superior Court (1993) 6 Cal.4th
287 [24 Cal.Rptr.2d 467, 861 P.2d 1153], decided during the pendency of this appeal, is
to be distinguished from the instant case. That appeal involved a separate CERCLA action
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brought against Montrose in 1990 by the United States and the State of California alleging
that Montrose's operation of its Torrance facility caused environmental contamination that
damaged land, water, and wildlife in the Los Angeles harbor basin and neighboring waters
(United States v. Montrose Chemical Corporation of California (U.S. Dist. Ct. C.D.Cal.),
1990, No. CV 90-3122-AAH (Jrx)), and a related cross-complaint filed against Montrose by
the Los Angeles County Sanitation District. (Montrose Chemical Corp. v. Superior Court,
supra, 6 Cal.4th at p. 292.)
In Montrose Chemical Corp. v. Superior Court, supra, 6 Cal.4th 287, Montrose's tender
of defense was rejected and it brought a declaratory relief action against its various CGL
insurers, seeking a declaration that each owed a duty to defend in the federal action and
cross-complaint proceedings. The insurers denied they owed a duty to defend and asserted a
number of affirmative defenses, including, as in this proceeding, several based on exclusion-
of-coverage language contained in the various policies. Montrose moved for summary
adjudication on the issue of the insurers' duty to defend, arguing it was entitled as a matter of
law to have its insurers defend it in the underlying CERCLA action because the allegations
of the complaint, along with the terms of the CGL policies, created a potential for coverage,
thereby triggering the defense duty. The insurers countered that Montrose had failed to
establish it was entitled to summary adjudication, and that extrinsic evidence revealed a
triable issue of fact regarding whether a potential for coverage existed, undercutting the basis
for Montrose's motion. (Montrose Chemical Corp. v. Superior Court, supra, 6 Cal.4th at p.
293.) The trial court denied Montrose's motion, concluding it had failed to make a prima facie
showing that the CERCLA action created a potential for coverage because the allegations
of the third party's complaint, upon which Montrose was relying, were “neutral” regarding
whether the alleged contamination was caused by an “occurrence” within the meaning of the
policies, or by Montrose's regular business practices (which the trial court evidently viewed
as outside the concept of “occurrence”). (Ibid.) The trial court also found that the insurers
had adduced sufficient extrinsic evidence to create a triable issue of fact as to whether the
CERCLA complaint alleged acts within the policies' terms of coverage. (Id. at pp. 293-294.)
On Montrose's petition for a writ of mandate, the Court of Appeal directed the trial court
to reconsider and grant the motion, finding Montrose had made a prima facie showing
of potential coverage under the policies there in issue. We granted review and ultimately
affirmed the judgment of the Court of Appeal, concluding Montrose had made a prima facie
showing of potential coverage sufficient to trigger the insurers' duty to defend. (Montrose
Chemical Corp. v. Superior Court, supra, 6 Cal.4th at pp. 291, 294.) We explained that “the
fact that toxic discharges occurred over a lengthy period during which Montrose operated
its Torrance facility does not, without more, establish that Montrose expected or intended
the property damage that allegedly resulted. [Citations.]” (Id. at p. 304.) And we found the
insured's allegations sufficient to raise the possibility that it would be liable for property
damage covered by the policies, concluding further that “[e]xtrinsic evidence adduced by the
insurers did not eliminate that possibility, but merely placed in dispute whether Montrose's
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actions would eventually be determined not to constitute an occurrence or to fall within
one or more of the exclusions contained in the policies.” (Ibid.) We did not, however, have
occasion to address the trigger-of-coverage issues presented herein, because the timing of
the circumstances giving rise to coverage in relation to the relevant CGL policy periods was
not directly at issue in that appeal.


II


Trigger of Coverage in Third Party Progressive Loss Cases
As noted, Admiral moved for summary judgment in the trial court on grounds that it had no duty to
defend or indemnify Montrose in the Levin Metals cases because the circumstances which trigger
coverage, within the meaning of the coverage clauses in its policies, did not occur during the
policy periods, 11  and that it had no duty to defend or indemnify Montrose in the Stringfellow
cases because the contamination alleged in those actions was an uninsurable loss-in-progress
prior to the effective date of the first policy it issued to Montrose. Having convinced the trial
court, but not the Court of Appeal, Admiral seeks to renew these claims. Admiral asserts in its
brief on the merits that “the fact that the Stringfellow CERCLA action alleges continuing or
progressive contamination does not establish there was an occurrence while Admiral's policies
were in effect.” Admiral submits that “all damage was caused by a single occurrence outside
(i.e., prior to commencement of) Admiral's policy period,” and urges that any determination that
continuous or progressive damage or injury occurring during its *663  ensuing policy periods can
itself trigger coverage, “ignore[s] the policy language and confuse [s] the consequences of the
occurrence with the occurrence itself, i.e., the event that 'resulted' in damage.”


11 It should be noted that Admiral did not advance the loss-in-progress theory as applicable to
the Levin Metals cases; Admiral has not contended that Montrose (as opposed to the third
party claimants in the Levin Metals litigation) had knowledge of the contamination at the
Parr-Richmond site prior to the commencement of Admiral's policy periods.


1. Preliminary considerations: distinguishing third party
liability insurance from first party property insurance.


To properly analyze the trigger of coverage issues presented in this case, it is necessary to first
clearly distinguish between third party liability insurance, the type of coverage here at issue, and
coverage under a first party property insurance policy, such as the standardized homeowners policy
in issue in Prudential-LMI, supra, 51 Cal.3d 674.


As we observed in both Garvey, supra, 48 Cal.3d at page 399, footnote 2, and Prudential-LMI,
supra, 51 Cal.3d at pages 698-699, a first party insurance policy provides coverage for loss or
damage sustained directly by the insured (e.g., life, disability, health, fire, theft and casualty
insurance). A third party liability policy, in contrast, provides coverage for liability of the insured
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to a “third party” (e.g., a CGL policy, a directors and officers liability policy, or an errors and
omissions policy). In the usual first party policy, the insurer promises to pay money to the insured
upon the happening of an event, the risk of which has been insured against. In the typical third
party liability policy, the carrier assumes a contractual duty to pay judgments the insured becomes
legally obligated to pay as damages because of bodily injury or property damage caused by the
insured. (Garvey, supra, 48 Cal.3d at p. 407.)


The difference in the nature of the risks insured against under first party property policies and third
party liability policies is also reflected in the differing causation analyses that must be undertaken
to determine coverage under each type of policy. (Garvey, supra, 48 Cal.3d at p. 406.) (1) “
'Property insurance ... is an agreement, a contract, in which the insurer agrees to indemnify the
insured in the event that the insured property suffers a covered loss. Coverage, in turn, is commonly
provided by reference to causation, e.g., ”loss caused by ...“ certain enumerated perils. [¶] The term
” perils“ in traditional property insurance parlance refers to fortuitous, active, physical forces such
as lightning, wind, and explosion, which bring about the loss.' ” (Ibid., quoting Bragg, Concurrent
Causation and the Art of Policy Drafting: New Perils for Property Insurers (1985) *664  20 Forum
385, 386-387.) ( 2) In contrast, “ 'the ”cause“ of loss in the context of a property insurance contract
is totally different from that in a liability policy.' ” (Garvey, supra, 48 Cal.3d at p. 406, italics in
original.) “[T]he right to coverage in the third party liability insurance context draws on traditional
tort concepts of fault, proximate cause and duty. This liability analysis differs substantially from
the coverage analysis in the property insurance context, which draws on the relationship between
perils that are either covered or excluded in the contract. In liability insurance, by insuring for
personal liability, and agreeing to cover the insured for his own negligence, the insurer agrees to
cover the insured for a broader spectrum of risks.” (Id. at p. 407, italics added.)


The parties' expectations may also differ depending upon the type of coverage sought. First party
property coverage is typically purchased in an amount sufficient to cover the insured's maximum
potential loss (e.g., fire insurance typically covers the value of the property insured). Hence, there
is no reason for a first party insured to look to more than one policy in the event of loss (the policy
in effect at the time of the fire). (See Garvey, supra, 48 Cal.3d at p. 406.) Third party liability
coverage differs substantially. As the Court of Appeal below observed, “[a]t best, the insured
makes an educated guess about its potential exposure to third parties. At worst, the insured's best
guess falls far short of the mark.”


Yet another distinction between the two types of insurance coverage is that third party CGL policies
do not impose, as a condition of coverage, a requirement that the damage or injury be discovered at
any particular point in time. Instead, they provide coverage for injuries and damage caused by an
“occurrence,” and typically define “occurrence” as an accident (or sometimes a “loss”), including
a “continuous or repeated exposure to conditions,” that results in bodily injury or property damage
during the policy period. The standardized CGL policy language (like the language in Admiral's
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policies) will be reviewed in greater detail below. As will be seen, nothing about this language
suggests a manifestation or discovery requirement as a prerequisite for triggering coverage. (See,
e.g., Trizec Properties v. Biltmore Const. Co. (11th Cir. 1985) 767 F.2d 810, 813 [no requirement
in standard CGL policy that damages “manifest” themselves during the policy period].)


Another important difference between first and third party policies is that first party insurance
policies require the insured to bring any action against the insurer within 12 months after “inception
of the loss.” ( *665  Prudential-LMI, supra, 51 Cal.3d at pp. 682-687.) Before an action is filed
under such a policy, there must be a dispute between the insured and insurer. Before there can be a
dispute, the insured must (or reasonably should) know it has suffered a “loss.” (Id. at pp. 686-687.)
By contrast, third party liability policies do not include a 12-month limitations period in which
the insured must bring an action against the insurer (although the policies may contain express
notification requirements). It is the damaged or injured third party who initiates the action against
the insured. If coverage is ultimately established, it is the insurer that in turn must indemnify
the insured for “all sums which the insured shall become legally obligated to pay.” Hence, there
is no “inception of the loss” language in a standard CGL policy, and, as will become apparent,
no corollary need to apply the definition of “inception of the loss” that this court articulated
in Prudential-LMI, supra, 51 Cal.3d at pp. 682, 699. (Cf. § 2071 [standard form fire insurance
policy].)


Unfortunately, some courts have failed to draw these critical distinctions when discussing coverage
issues under first and third party insurance policies. In the third party liability insurance context,
some reported cases have muddied the waters by seemingly failing to distinguish between disputes
arising between an insured and insurer, and actions among several CGL carriers that seek a judicial
declaration allocating a loss already paid out to the insured under one or more such policies. In suits
between an insured and an insurer to determine coverage, interpretation of the policy language
and, in the case of ambiguous policy language, the expectations of the parties, will typically take
precedence. The existence of excess or “secondary insurance” policies, “other insurance” clauses,
or similar policy language decreeing the manner of apportionment of liability under multiple
policies may also factor into the coverage analysis.


In contrast, where two or more CGL carriers turn to the courts to allocate the cost of indemnity
for a paid loss, different contractual and policy considerations may come into play in the effort to
apportion such costs among the insurers. The task may require allocation of contribution amongst
all insurers on the risk in proportion to their respective policies' liability limits (such as deductibles
and ceilings) or the time periods covered under each such policy. Reported cases whose analyses
fail to take these distinctions into account, although purporting to clarify or settle an underlying
“trigger of coverage” issue, may shed more darkness than light on the matter.
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The proper analysis and resolution of a trigger of coverage issue may also depend on whether
the CGL policy in issue insures against liability to third *666  parties for bodily injury, property
damage, or both. As will be shown, the coverage clauses in Admiral's policies do not distinguish
between the nature of the underlying harm (bodily injury or property damage) that triggers the
insured's liability coverage. Accordingly, Montrose and Admiral appear to agree that under a plain
reading of that unambiguous aspect of the policy language, whatever be the circumstances (or
timing of the circumstances) that will potentially trigger liability coverage under the policies,
coverage will apply uniformly under such circumstances whether the claims be for bodily injury,
or property damage, alleged in the underlying third party lawsuits.


Finally, the proper resolution of a trigger of coverage issue in any given case may turn on whether
the court is addressing underlying facts involving a single event resulting in immediate injury (e.g.,
an explosion causing instantaneous bodily injuries and destruction of property), a single event
resulting in delayed or progressively deteriorating injury (e.g., a chemical spill), or a continuing
event (referred to in CGL policies as “continuous or repeated exposure to conditions”) resulting in
single or multiple injuries (e.g., exposure to toxic wastes or asbestos over time). Significantly, in
the present case we are dealing both with claims of continuous or progressively deteriorating bodily
injury (the Newman v. Stringfellow lawsuit), and progressively deteriorating property damage
(the Stringfellow and Levin Metals cases), all arising from continuous or repeated exposure to
hazardous waste contamination over time, allegedly including the periods when Admiral's policies
were in effect.


With these considerations in mind, we turn next to the express language of the contracts of
insurance here in issue, looking first to the relevant principles of insurance policy interpretation
that must govern our construction of the contested provisions.


2. Admiral's policy language and the applicable rules of interpretation.
(3) Insurance policies are contracts and, therefore, are governed in the first instance by the rules
of construction applicable to contracts. Under statutory rules of contract interpretation, the mutual
intention of the parties at the time the contract is formed governs its interpretation. (Civ. Code, §
1636.) Such intent is to be inferred, if possible, solely from the written provisions of the contract.
(Id., § 1639.) The “clear and explicit” meaning of these provisions, interpreted in their “ordinary
and popular sense,” controls judicial interpretation unless “used by the parties in a technical sense,
or unless a special meaning is given to them by usage.” (Id., §§ 1638, 1644.) If *667  the meaning
a layperson would ascribe to the language of a contract of insurance is clear and unambiguous,
a court will apply that meaning. (See AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 822
[274 Cal.Rptr. 820, 799 P.2d 1253] (AIU); Reserve Insurance Co. v. Pisciotta (1982) 30 Cal.3d
800, 807 [180 Cal.Rptr. 628, 640 P.2d 764]; Crane v. State Farm Fire & Cas. Co. (1971) 5 Cal.3d
112, 115 [95 Cal.Rptr. 513, 485 P.2d 1129, 48 A.L.R.3d 1089].)
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(4) In contrast, “[i]f there is ambiguity ... it is resolved by interpreting the ambiguous provisions
in the sense the promisor (i.e., the insurer) believed the promisee understood them at the time
of formation. (Civ. Code, § 1649.) If application of this rule does not eliminate the ambiguity,
ambiguous language is construed against the party who caused the uncertainty to exist. (Id., §
1654.)” (AIU, supra, 51 Cal.3d at p. 822.) “This rule, as applied to a promise of coverage in
an insurance policy, protects not the subjective beliefs of the insurer but, rather, 'the objectively
reasonable expectations of the insured.' (AIU, supra, at p. 822.) Only if this rule does not resolve
the ambiguity do we then resolve it against the insurer. (See AIU, supra, at p. 822.)” (Bank of
the West v. Superior Court (1992) 2 Cal.4th 1254, 1265 [10 Cal.Rptr.2d 538, 833 P.2d 545]; see
also Cooper Companies v. Transcontinental Ins. Co. (1995) 31 Cal.App.4th 1094, 1101-1102 [37
Cal.Rptr.2d 508].)


We explained further in AIU, supra, 51 Cal.3d at page 822, that “[i]n the insurance context, we
generally resolve ambiguities in favor of coverage. (See, e.g., State Farm Mut. Auto. Ins. Co. v.
Jacober (1973) 10 Cal.3d 193, 197 [110 Cal.Rptr. 1, 514 P.2d 953]; Bareno v. Employers Life
Ins. Co. (1972) 7 Cal.3d 875, 878 [103 Cal.Rptr. 865, 500 P.2d 889]; Continental Casualty Co.
v. Phoenix Constr. Co. (1956) 46 Cal.2d 423, 437 [296 P.2d 801, 57 A.L.R.2d 914].) Similarly,
we generally interpret the coverage clauses of insurance policies broadly, [in order to protect]
the objectively reasonable expectations of the insured. (See, e.g., Garvey v. State Farm Fire &
Casualty Co.[, supra,] 48 Cal.3d 395, 406; Reserve Insurance Co. v. Pisciotta, supra, 30 Cal.3d
at p. 808.) These rules stem from the fact that the insurer typically drafts policy language, leaving
the insured little or no meaningful opportunity or ability to bargain for modifications. (See, e.g.,
Garcia v. Truck Ins. Exchange (1984) 36 Cal.3d 426, 438 [204 Cal.Rptr. 435, 682 P.2d 1100];
Bareno, supra, 7 Cal.3d at p. 878.) Because the insurer writes the policy, it is held 'responsible' for
ambiguous policy language, which is therefore construed in favor of coverage.” (Fn. omitted; see
also Mehr et al., Principles of Insurance (8th ed. 1985) p. 137.)


(5) Is the language of Admiral's contracts of insurance here in issue “clear and explicit,” and thus
controlling (Civ. Code, §§ 1638, 1644)—or is *668  it ambiguous, requiring us to interpret the
coverage clauses broadly in order to protect the objectively reasonable expectations of Montrose,
the insured? Some courts, including the Court of Appeal below, have concluded that the varying
judicial constructions placed on the definition of occurrence in the standard form CGL policy
themselves attest to the inherent ambiguity in that definition. (See California Union Ins. Co. v.
Landmark Ins. Co. (1983) 145 Cal.App.3d 462, 472 [193 Cal.Rptr. 461].) One commentator has
gone so far as to suggest that “[t]he word 'occurrence' itself is ambiguous because the injury process
is not a definite, discrete event.” (Note, Developments in the Law—Toxic Waste Litigation (1986)
99 Harv. L.Rev. 1458, 1579.) Although any such ambiguity would ultimately have to be resolved
in favor of the reasonable expectations of the insured (Bank of the West v. Superior Court, supra,
2 Cal.4th at p. 1265; AIU, supra, 51 Cal.3d at p. 822; Garvey, supra, 48 Cal.3d at p. 406), we find
that the express language of Admiral's policies of insurance, when read as a whole, unambiguously
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provides potential coverage for the continuous and progressively deteriorating bodily injury and
property damage alleged to have occurred during Admiral's policy periods.


Turning to the express policy language, Admiral contracted with Montrose to “pay on behalf
of the insured all sums which the insured shall become legally obligated to pay as damages
because of ... bodily injury, or ... property damage to which this insurance applies, caused by an
occurrence....” (Italics added.) “[P]roperty damage to which this insurance applies” is defined in
Admiral's policies as “(1) physical injury to or destruction of tangible property which occurs during
the policy period, including the loss of use thereof at any time resulting thereform ....” (Italics
added.) 12  “Bodily injury” to which the insurance applies is defined as “bodily injury, sickness
or disease sustained by any person which occurs during the policy period, including death at any
time resulting therefrom.” (Italics added.) We find no ambiguity in this language; it clearly and
explicitly provides that the occurrence of bodily injury or property damage during the policy period
is the operative event that triggers coverage. *669


12 The policy definition of “property damage to which this insurance applies” also includes
“loss of use of tangible property which has not been physically injured or destroyed provided
such loss of use is caused by an occurrence during the policy period.” Since the “loss of use”
clause pertains only to property “which has not been physically injured or destroyed,” the
sustaining of damage or injury to such property during the policy period by definition cannot
be what triggers coverage for such losses. Because the parties have not directed us to any
“loss of use” issue in this case, we have no occasion to decide whether coverage, under such a
policy, for loss of use of tangible property which has not been physically injured or destroyed
is dependent upon whether the loss of use of the property occurs during the policy period,
or whether the occurrence which results in the loss of use occurs during the policy period.


Furthermore, “occurrence” is defined in Admiral's policies as “an accident, including continuous
or repeated exposure to conditions, which results in bodily injury or property damage neither
expected nor intended from the standpoint of the insured.” (Italics added.) When read together
with the aforementioned clauses defining covered bodily injury and property damage, this policy
language unambiguously distinguishes between the causative event—an accident or “continuous
and repeated exposure to conditions”—and the resulting “bodily injury or property damage.” It
is the latter injury or damage that must “occur” during the policy period, and “which results”
from the accident or “continuous and repeated exposure to conditions.” In this case, it is the third
party litigants' bodily injuries and property damage, which are alleged to have been continuous
or progressively deteriorating throughout Admiral's policy periods, and which allegedly resulted
from the continuous and repeated exposure to toxic chemicals for which the insured, Montrose, is
an allegedly responsible party, that triggers potential coverage under the policies in question.
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3. Settled case law and the drafting history of the standardized CGL policy language
confirm that coverage is triggered by damage or injury occurring during the policy period.


(6a) Admiral contends that to read its CGL policies as providing that coverage is triggered when
damage or injury occurs within the policy periods as a result of an “occurrence” is to “ignore[] the
policy language and confuse [] the consequences of the occurrence with the occurrence itself, i.e.,
the event that 'resulted' in damage.” (Ante, at p. 663.) Admiral in essence urges that coverage under
a CGL policy is established at the time the “occurrence” (i.e., the precipitating act or event) first
gives rise to appreciable damage or injury, and that policies that commence after an “occurrence”
and some consequent appreciable damage or injury cannot be on the risk for progressive damage
or injury that occurs during such subsequent policy periods. The relevant cases and interpretative
authorities which have construed the industry-standardized CGL policy language lend no support
to Admiral's position.


California courts have long recognized that coverage in the context of a liability insurance policy
is established at the time the complaining party was actually damaged. In Remmer v. Glens Falls
Indem. Co. (1956) 140 Cal.App.2d 84 [295 P.2d 19, 57 A.L.R.2d 1379] (Remmer), the court was
asked to interpret the definition of “occurrence” as that term was used in a CGL policy. The
precise issue in Remmer was whether the act of defectively grading and filling a lot constituted the
sole occurrence giving rise to coverage under the policy's “one occurrence” provision, or whether
subsequent injury (an alleged maintenance of a nuisance on the graded lot *670  adjoining the
third party claimants' property) also triggered liability coverage under the policy. Relying on cases
from California and other jurisdictions, the Remmer court formulated the following rule: “The
general rule is that the time of the occurrence of an accident within the meaning of an indemnity
policy is not the time the wrongful act was committed, but the time when the complaining party
was actually damaged.” (Id. at p. 88.)


The Remmer formulation, which distinguishes between a wrongful act and the injurious result of
that act, and holds that the triggering of liability coverage under a CGL policy is established at the
time the complaining third party was actually damaged, has been embraced by such noted experts
as Appleman (7A Appleman, Insurance Law & Practice (1979 rev.) § 4501.03, p. 256) and Couch
(11 Couch, Insurance (2d ed. 1982) § 44:8, p. 194.) It can be found in American Jurisprudence
Second (43 Am.Jur.2d (1982 rev.) Insurance, § 243, p. 324), has been accepted by the courts of
many other states, and has been cited by federal courts interpreting the law of still other states.
(See Annot., Event Triggering Liability Insurance Coverage as Occurring Within Period of Time
Covered by Liability Insurance Policy Where Injury or Damage is Delayed-Modern Cases (1993)
14 A.L.R.5th 695, § 6 and cases cited therein.) Indeed, as stated by the Idaho Supreme Court, “This
rule is followed in every jurisdiction that has considered the issue except Louisiana.” (Millers Mut.
Fire Ins., etc. v. Ed Bailey, Inc. (1982) 103 Idaho 377 [647 P.2d 1249, 1251].)
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Although the Court of Appeal concluded that potential coverage was triggered under Admiral's
policies by damage or injury occurring during the policy periods, the court did not trace this
long-standing interpretation of how liability coverage is triggered under a CGL policy to the
rule formulated in Remmer. Instead, the court independently looked to the drafting history of the
standard CGL policy language for support for its conclusion that no reasonable construction, other
than that described above, could be placed on the insurance industry's use of such policy language.


(7) Admiral contends that evidence of the drafting history of the standardized CGL policy
provisions and definitions, and available interpretative materials, are irrelevant and should not
have been considered by the Court of Appeal in construing the language of its CGL policies
issued to Montrose. Most courts and commentators have recognized, however, that the presence of
standardized industry provisions and the availability of interpretative literature are of considerable
assistance in determining coverage issues. (See, e.g., Maryland Casualty Co. v. Reeder (1990) 221
Cal.App.3d 961, 968 [270 Cal.Rptr. 719].) Such interpretative materials have been widely cited
and *671  relied on in the relevant case law and authorities construing standardized insurance
policy language. As one court has suggested, “where two insurers dispute the meaning of identical
standard form policy language—the meaning attached to the provisions by the insurance industry
is, at minimum, relevant.” (Fireman's Fund Ins. Co. v. Aetna Casualty & Surety Co. (1990) 223
Cal.App.3d 1621, 1629 [273 Cal.Rptr. 431].) On the other hand, as another court has observed,
“[w]hile insurance industry publications are helpful in understanding the scope of coverage
insurers are trying to delineate in any given policy, they are by no means dispositive.” (American
Star Ins. Co. v. Insurance Co. of the West (1991) 232 Cal.App.3d 1320, 1330 [284 Cal.Rptr.
45], italics in original.) In this case, we find the drafting history relevant in evaluating Admiral's
argument that, from a public policy standpoint, the insurance industry will be harmed by the
adoption of a continuous injury trigger that the industry assertedly never anticipated would be
applied to these policies.


(6b) Standard CGL policy language was revised by insurance industry drafters in several important
respects starting in 1966. Prior to that year, third party general liability policies covered bodily
injuries and damages caused by “accidents.” (American Home Prod. v. Liberty Mut. Ins. Co.
(S.D.N.Y. 1983) 565 F.Supp. 1485, 1501, affd. as mod. (2d Cir. 1984) 748 F.2d 760.) In 1966, the
National Bureau of Casualty Underwriters and the Mutual Insurance Rating Board, the predecessor
organizations to the Insurance Services Office (ISO), 13  changed the standard form policy from an
“accident-based” to an “occurrence-based” format. (Ibid., see also New Castle County v. Hartford
Acc. and Indem. Co., supra, 933 F.2d at p. 1181; Pasich, Insurance Coverage for Environmental
Claims (Jan. 1989) L.A.Law., p. 23, fn. 12; 3 Cal. Insurance Law & Practice, supra, Property and
Liability Insurance, § 49.04, at p. 49-10.) It is reasonable to infer that the insurance industry knew
precisely what the change entailed.
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13 ISO is a nonprofit trade association that provides rating, statistical, and actuarial policy
forms and related drafting services to approximately 3,000 nationwide property or casualty
insurers. Policy forms developed by ISO are approved by its constituent insurance carriers
and then submitted to state agencies for review. Most carriers use the basic ISO forms, at
least as the starting point for their general liability policies. (New Castle County v. Hartford
Acc. and Indem. Co. (3d Cir. 1991) 933 F.2d 1162, 1181; see also 3 Cal. Insurance Law &
Practice (1986) Property and Liability Insurance, § 49.04, at pp. 49-9 to 49-10.)


In comments addressing the question of coverage under the new CGL policies for progressive
personal injury or property damage resulting over an extended period of time, one of the drafters
explained that “[i]n some exposure type cases involving cumulative injuries it is possible that
more than one policy will afford coverage.” (Elliott, The New Comprehensive General Liability
Policy, in Liability Insurance Disputes (PLI, Schreiber edit. *672  1968), pp. 12-3 to 12-5; see
also Obrist, The New Comprehensive General Liability Insurance Policy—A Coverage Analysis
(Defense Research Inst. Monograph 1966) p. 6 [same]; Nachman, The New Policy Provisions for
General Liability Insurance (1965) 18 CPU Annals 197, 200 [same].)


By 1966, the insurance industry was also demonstrating its awareness of potential coverage issues
involving continuous or progressively deteriorating bodily injury and property damage. Richard
H. Elliott, then secretary of the National Bureau of Casualty Underwriters, wrote the following
regarding the adoption of the occurrence-based CGL policy, which standard form policy retained
the term “accident” within its definition of occurrence: “The new policy will afford coverage
on an 'occurrence' basis. 'Occurrence' is defined as 'an accident, including injurious exposure to
conditions, which results, during the policy period, in bodily injury and property damage neither
expected nor intended from the standpoint of the insured.' Note that this definition includes the
word 'accident.' This has been done in order to clarify the intent with respect to time of coverage
and application of policy limits, particularly in situations involving a related series of events
attributable to the same factor. Under such circumstances only one accident or occurrence is
intended as far as the application of policy limits is concerned. For example, the liability of a
contractor arising out of the derailment of ten or twelve freight cars as a result of a collision with
a piece of his equipment is intended to be subject to one application of the occurrence limit of
the policy. Retention of the word 'accident' is limiting in this sense and no other.” (Elliott, The
New Comprehensive General Liability Policy, in Liability Insurance Disputes, supra, at p. 12-5,
italics added.)


Secretary Elliot's comments leave little doubt that the definition of “occurrence” in the newly
drafted standard form CGL policy was intended to provide coverage when damage or injury
resulting from an accident or “injurious exposure to conditions” occurs during the policy period.
The term “accident” was left in the definition of occurrence for the purpose of circumscribing the
policy limits applicable to each occurrence. The drafters did not intend to require that an “accident”
in the literal sense, e.g., a sudden precipitating event, occur during the policy period in order to
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trigger potential coverage for ensuing damage or injury. “The reference to 'injurious exposure
to conditions [resulting in] ... bodily injury [or property damage]' eliminates any requirement
that the injury result from a sudden event. Although it is most common that an injury takes
place simultaneously with the exposure, there are many instances of injuries taking place over
an extended period of time before they become evident [for example, the slow ingestion of
foreign substances or the inhalation of noxious fumes]. In these and similar cases, the definition
of 'occurrence' identifies the time of loss for *673  purposes of applying coverage—the injury
must take place during the policy period.” (3 Cal. Insurance Law & Practice, supra, Property and
Liability Insurance, § 49.12, at pp. 49-20-49-21, fns. omitted.)


As these materials demonstrate, the drafters of the standard occurrence-based CGL policy, and the
experts advising the industry regarding its interpretation when formulated in 1966, contemplated
that the policy would afford liability coverage for all property damage or injury occurring during
the policy period resulting from an accident, or from injurious exposure to conditions. Nothing
in the policy language purports to exclude damage or injury of a continuous or progressively
deteriorating nature, as long as it occurs during the policy period. Nor is there any basis for inferring
that an insured's understanding and reasonable expectations regarding the scope of coverage for
damage or injury occasioned during the effective period of an occurrence-based CGL policy would
have been otherwise. 14


14 The 1973 standard form CGL policy language, which was incorporated in Admiral's policies,
was revised in a number of respects by ISO, but the insuring agreement and coverage-related
definitions were substantially unaltered.


We have shown how the clear and explicit language of Admiral's policies supports the conclusion
that potential coverage is triggered by the occurrence of bodily injury or property damage during
the policy periods, as a result of an accident or the “continuous or repeated exposure to conditions.”
We next review the relevant reported decisions, from California, the federal courts, and other
state courts, that have sought to construe the industry-standardized CGL policy language to
determine how continuous injury or damage triggers potential coverage under such policies. As
will be seen, the weight of authority, consistent with our own interpretation of Admiral's express
policy language, is that bodily injury and property damage that is continuous or progressively
deteriorating throughout successive CGL policy periods, is potentially covered by all policies in
effect during those periods.


4. Survey of case law and authorities discussing triggering of coverage under
CGL policies where injury or damage is continuous over successive policy periods.


(8) The issue of trigger of coverage in continuous injury or damage cases has been explored by
many courts. (See Annot. (1993) 14 A.L.R. 5th 695.) Courts have recognized several “triggers”
as a means of identifying the nature and timing of damage or injury that will give rise to liability
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coverage under an occurrence-based CGL policy. The courts have generally viewed the timing of
damage or injury under occurrence-based CGL policies in four ways: at the date of exposure to
the injurious or damage-causing event or conditions; at the date of the first occurrence of “injury
in fact”; at the date *674  of manifestation or discovery of the damage or injury; and over the
continuous period from exposure through manifestation and beyond, where the damage or injury is
ongoing, continuous, or progressively deteriorating throughout a policy period or successive policy
periods. At this point it will be helpful to briefly outline the various trigger theories formulated
by the courts.


The exposure (or continuous exposure) trigger. This trigger of coverage theory, first applied in
cases involving asbestos-related bodily injuries, focuses on the date on which the injury-producing
agent first contacts the body. The exposure theory apportions the cost of indemnity among those
insurers whose policies were in effect from that point in time onward. In effect, under this theory,
damage or injury is deemed to commence from the first contact of the injury-producing agent
with the injured party. The leading case espousing this trigger of coverage analysis is the Sixth
Circuit's decision in Ins. Co. North America v. Forty-Eight Insulations (6th Cir. 1980) 633 F.2d
1212, clarified 657 F.2d 814, cert. den. (1981) 454 U.S. 1109 [70 L.Ed.2d 650, 102 S.Ct. 686]
(Forty-Eight Insulations). The court in Forty-Eight Insulations found that the covered occurrence
of injury commenced with the immediate contact of an asbestos fiber with the lungs, even though
the progressive disease typically took some 20 years to develop. (633 F.2d at pp. 1215, 1218-1220.)
The court reasoned that because of the cumulative and progressively deteriorating nature of the
disease, it had to be distinguished from the ordinary accident or injury situation, and further, that
because the injury is a continuing one, the insurers who furnished comprehensive general liability
policies would expect the scope of their policies' coverage to parallel the applicable theory of
liability.


The manifestation (or manifestation of loss) trigger. This trigger of coverage, which, as already
explained, was adopted by this court in the first party property insurance context in Prudential-
LMI, supra, 51 Cal.3d 674, holds the insurer insuring the property at the time appreciable property
damage first becomes manifest solely responsible for indemnification to the insured. For purposes
of applying the rule, the time at which the property damage becomes manifest (also the point of
“inception of the loss”) is “that point in time when appreciable damage occurs and is or should
be known to the insured, such that a reasonable insured would be aware that his notification duty
under the policy had been triggered.” (Id. at p. 699.)


In Prudential-LMI, supra, 51 Cal.3d 674, we identified three reasons supporting the application
of the manifestation theory in the first party property insurance context. First, application of that
trigger of coverage meets the reasonable expectations of the insureds who, in seeking to insure
against perils to their property, would normally look to their present carrier *675  for coverage. (Id.
at p. 699.) Second, “the underwriting practices of the insurer can be made predictable because the
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insurer is not liable for a loss once its contract with the insured ends unless the manifestation of loss
occurred during its contract term.” (Ibid.) Third, since the insured is required under a standard first
party property insurance policy to file suit against the insurer within 12 months after “inception
of the loss,” and since inception of the loss is the date on which appreciable damage occurs and
is or should be known to the insured, the definition of manifestation of loss and inception of the
loss must be one and the same, that is to say, “that point in time when appreciable damage occurs
and is or should be known to the insured, such that a reasonable insured would be aware that his
notification duty under the policy had been triggered.” (Prudential-LMI, supra, 51 Cal.3d at pp.
686-687, 699.) These policy reasons led us to conclude, “in conformity with the loss-in-progress
rule, [that first party property] insurers whose policy terms commence after initial manifestation
of the loss are not responsible for any potential claim ....” (Id. at p. 699.) 15


15 We are aware of only one appellate court decision that has adopted the manifestation trigger
of coverage for bodily injuries in the context of third party liability insurance. In Eagle-
Picher Industries, Inc. v. Liberty Mut. Ins. (1st Cir. 1982) 682 F.2d 12, the United States Court
of Appeals for the First Circuit concluded on the evidence before it that the injury resulting
from inhalation of asbestos fibers did not “occur” until the symptoms of the disease asbestosis
had manifested themselves. The asbestos manufacturer had no insurance prior to 1968, the
period when most of the exposure took place. The manufacturer's CGL insurance coverage
began when the number of claims began accelerating. As was the case in Forty-Eight
Insulations, supra, 633 F.2d 1212, the court in Eagle-Picher, in adopting the manifestation
trigger, made clear its intention to interpret the policies in a manner that would afford and
maximize coverage on the particular facts of that case. (682 F.2d at p. 23.) The Eagle-Picher
case therefore stands as somewhat of an aberration.


The continuous injury (or multiple) trigger. Under this trigger of coverage theory, bodily injuries
and property damage that are continuous or progressively deteriorating throughout successive
policy periods are covered by all policies in effect during those periods. The timing of the accident,
event, or conditions causing the bodily injury or property damage, e.g., an insured's negligent act,
is largely immaterial to establishing coverage; it can occur before or during the policy period.
Neither is the date of discovery of the damage or injury controlling: it might or might not be
contemporaneous with the causal event. It is only the effect—the occurrence of bodily injury
or property damage during the policy period, resulting from a sudden accidental event or the
“continuous or repeated exposure to conditions”—that triggers potential liability coverage. The
appellate cases in which this trigger of coverage was developed are discussed in greater detail
below.


The injury-in-fact trigger. Under an injury-in-fact trigger, coverage is first triggered at that point
in time at which an actual injury can be shown, *676  retrospectively, to have been first suffered.
This rationale places the injury-in-fact somewhere between the exposure, which is considered
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the initiating cause of the disease or bodily injury, and the manifestation of symptoms, which,
logically, is only possible when an injury already exists. (See Abex Corp. v. Maryland Cas. Co.
(D.C. Cir. 1986) 790 F.2d 119 [252 App.D.C. 297] [asbestos]; American Home Products Corp.
v. Liberty Mut. Ins. (2d Cir. 1984) 748 F.2d 760 [pharmaceuticals].) In the context of continuous
or progressively deteriorating injuries, the injury-in-fact trigger, like the continuous injury trigger,
affords coverage for continuing or progressive injuries occurring during successive policy periods
subsequent to the established date of the initial injury-in-fact. However, the injury-in-fact trigger,
unlike the exposure trigger, when applied in asbestos cases excludes from coverage the period
from initial exposure to the date on which the injury-in-fact was first suffered. 16 * *677


16 The injury-in-fact trigger has been applied in actions involving asbestos-related disease
because symptoms of the disease often will not manifest themselves until decades after
actual inhalation of asbestos fibers. Like the manifestation and continuous injury theories, the
injury-in-fact theory assumes as a predicate that mere exposure to asbestos during the policy
period is not enough to trigger coverage: “The plain language of the definition of 'occurrence'
used in the CGL policy requires exposure that 'results, during the policy period, in bodily
injury' in order for an insurer to be obligated to indemnify the insured. The unambiguous
meaning of these words is that an injury—and not mere exposure—must result during the
policy period. The CGL policies expressly distinguish exposure from injury; to equate the
two ... is to ignore this distinction. Any argument that mere exposure—without injury—
triggers liability is simply unsound linguistically.” (Abex Corp. v. Maryland Cas. Co., supra,
790 F.2d at p. 127, italics in original; see also American Home Products Corp. v. Liberty
Mut. Ins., supra, 748 F.2d at p. 764.)
Unlike the manifestation trigger, however, the injury-in-fact trigger acknowledges that actual
injury may “occur” before it has become manifest or been discovered. Under the injury-
in-fact approach, coverage is triggered by “ 'a real but undiscovered injury, proved in
retrospect to have existed at the relevant time ... irrespective of the time the injury became
[diagnosable].' ” (American Home Products Corp. v. Liberty Mut. Ins., supra, 748 F.2d
at p. 766.) That is, after an injury has been diagnosed, it may be inferred, from evidence
establishing the “gestation period” and the stage to which the illness has advanced, that the
harm or “injury-in-fact” actually began sometime earlier. (Id. at p. 765.) The injury-in-fact
trigger therefore affords coverage for any ensuing continuing or progressively deteriorating
injury that can be shown to have occurred during a successive policy period, regardless of
whether such injury manifested itself or was discovered during that period.
In Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co.* (Cal.App.) (Armstrong),
the First District Court of Appeal affirmed a trial court's decision applying a “continuous
injury” trigger to asbestos claims for which coverage was being sought under various CGL
policies. The Armstrong court observed, however, that “[t]he trial court's continuous trigger
decision ... [was] based upon factual findings that for asbestos claimants an injury-in-fact
took place during each triggered policy period, even though the injury was not diagnosable
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and compensable during the policy period.” (Italics added.) Indeed, the Armstrong court
carefully noted that the trial court had “relied upon medical evidence to make factual findings
on the physiological processes that actually occur upon inhalation of asbestos fibers and
continue until death ....” in determining to apply a “continuous injury” trigger in that case.
Although the Armstrong court's trigger of coverage discussion appears largely consistent
with our analysis of the applicable principles of third party CGL coverage in the present case,
because we do not here face the unique facts of asbestos-related bodily injury claims, we
deem it appropriate that trigger of coverage questions specifically involving asbestos claims
be left for decision, in the first instance, on an appropriate record in a case in which they
are squarely presented.


* Reporter's Note: Review granted January 27, 1994 (S023768), cause transferred October 19,
1995, to Court of Appeal, First Appellate District, Division One, with directions to vacate
its decision and reconsider in light of this opinion.


As already indicated, in the case before us, Montrose urges our adoption of a continuous injury
trigger of coverage. Admiral in turn, in its briefs, urges us to apply a manifestation trigger of
coverage. At oral argument, however, counsel for Admiral appeared to deviate from this position,
arguing instead that an injury-in-fact trigger, and not a manifestation trigger, should be applied. 17


We shall give Admiral the benefit of the doubt and consider which, if any, of the recognized
trigger of coverage theories should be applied here. The precise question, of course, is what result
follows under the language of the policies of insurance to which the parties agreed, including the
standardized definitions that were incorporated into those policies. As will be seen, most courts
that have analyzed the issue have found the continuous injury trigger of coverage applicable to the
standard occurrence-based CGL policy.


17 Counsel for Admiral argued: “The occurrence in this case is when the dumping of toxic
waste resulted in appreciable damage. Whether it was discoverable or not is not the issue.
The issue is when it resulted in appreciable damage. And regardless of when that happened,
it certainly happened a long time before the Admiral policies incepted.... When it occurred,
which may or may not be the date of manifestation. It's all going to depend on the facts of
the particular case.”
On close scrutiny, it can be seen that Admiral is not advancing a true injury-in-fact trigger
of coverage theory in lieu of a manifestation theory. As explained, under the injury-in-fact
theory, continuing injury occasioned during the policy period which occurs subsequent to
the point in time at which the injury-in-fact can first be pinpointed is subject to coverage. It is
the period from initial exposure to the point at which the injury-in-fact is retrospectively first
established for which no coverage is afforded. Admiral, in contrast, appears to be arguing
that once an injury-in-fact is established, even retrospectively, all potential coverage is cut
off from that point onward, and only the insurer on the risk at the time the injury-in-fact
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first “occurs” is liable to indemnify the insured, regardless of whether the injury-in-fact ever
manifested itself.


One of the first cases to apply a continuing injury theory of loss allocation in the context of
progressive property damage was Gruol Construction Co. v. Insurance Co. of North America
(1974) 11 Wn.App. 632 [524 P.2d 427] (Gruol). In that case, a contractor prevailed in an action
against his insurer who had failed to defend him under his general liability policy in a third party
construction defect suit for recovery of dry rot damage to a building. The contractor's improper
piling of dirt against the building had caused the dry rot. The court held that the injury was a
continuous process which began *678  at the time of the negligent construction and continued
through the manifestation of the dry rot damage, “ 'even though there [was] a lapse of time between
the initial negligent act and the occurrence of the ultimate damage ....' ” (Id. at p. 636 [524 P.2d at p.
430].) Thus the holding of Gruol was that, when warranted by the facts, property damage should be
deemed to occur over the entire process of the continuing injury. An insurer would become liable
at any point in the process for the entire loss up to the policy limits, even though the continuing
injury or progressively deteriorating damage may extend over several policy periods.


The first reported California case to discuss the triggering of potential coverage under third
party liability insurance policies, where continuous or progressively deteriorating property damage
was involved, was California Union Ins. Co. v. Landmark Ins. Co., supra, 145 Cal.App.3d 462
(California Union). That case involved a gradual leak of water from a swimming pool which
caused damage to adjoining property. The parties stipulated that the pool began to leak in June
1979, and that a crack in the pool was the sole cause of the ensuing property damage. Damage
to the adjoining property occurred between July 1979 and November 1980. Landmark Insurance
Company (Landmark) was on the risk from July 1978 to July 1980. California Union Insurance
Company (Cal Union) provided liability coverage from July 1980 to July 1981. (Id. at pp.
467-469.)


The source of the leakage damage in California Union was discovered during an inspection of the
pool in October 1980, at a point in time following expiration of the Landmark policy and during
the term of the successive Cal Union policy. At trial, the two carriers contested liability for the
damage that occurred between October 1980 (discovery of the leak) and November 1980 (repair
of the source of the damage). Landmark had undertaken repairs prior to the expiration of its policy
in July 1980, but apparently repaired only the damage to the slopes of the adjoining property, and
not the as-yet undiscovered source of the damage: the leaking pool. Landmark contended that the
postdiscovery damage (that which occurred after October 1980) constituted a separate occurrence
within the definition of that term in the Cal Union policy, and was therefore Cal Union's sole
responsibility. Cal Union in turn argued the damage was a continuation of a single occurrence that
began during the period of coverage provided by the Landmark policies, and was thus the sole
responsibility of Landmark. (California Union, supra, 145 Cal.App.3d at p. 468.)
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The trial court held that each manifestation of damage should be treated as a separate occurrence
under the policies, rejecting Cal Union's position that separate incidents of manifestation of damage
which are attributable to the *679  same underlying cause are merely manifestations of the same
continuous “occurrence” of damage. (California Union, supra, 145 Cal.App.3d at p. 469.) The
Court of Appeal reversed, concluding that the trial court's ruling contravened the express language
of each insurer's policies. (Ibid.)


On appeal, both insurers in California Union readily acknowledged that under the rule of Remmer,
supra, 140 Cal.App.2d 84 (ante, at pp. 669-670), a coverable “occurrence” arose under their policy
language at the point at which the complaining party was actually damaged, not the time at which
the initial damage-causing act or conditions transpired. (California Union, supra, 145 Cal.App.3d
at p. 470.) The California Union court agreed, pointing out that the precise facts of Remmer
were distinguishable from those in the case before it. Observing that the dangerous condition in
Remmer (a defectively graded lot) had failed to manifest any damage for a period of five years, the
California Union court noted that in the case before it the leaking pool was a “continuous active
force at work” during the eighteen months between the time of the “wrongful act” (the crack in the
pool that first gave rise to the water damage to the adjoining property) and the manifestation of the
actual loss. (Id. at p. 473.) Focusing on the identical “one occurrence” language in Cal Union's and
Landmark's CGL policies (“ 'all ... property damage arising out of continuous or repeated exposure
to substantially the same general conditions shall be considered as arising out of one occurrence'
”), the California Union court concluded that, given the continuing and progressively deteriorating
nature of the pool leakage damage, the trial court's determination that each manifestation of damage
was a separate occurrence conflicted with the “one occurrence” policy language in each insurer's
policies. (Id. at p. 469.)


The California Union court next surveyed several California appellate decisions which, up to that
time, had attempted to set, for definitional purposes, the timing of occurrences of damage or injury
transpiring prior to, during, or after the effective periods of successive third party liability insurance
policies. (California Union, supra, 145 Cal.App.3d at pp. 471-472, 474, and cases cited.) Although
each such case “[w]ithout exception ... involved delays in varying periods of time between the
wrongful act and [manifestation of] the actual loss,” the California Union court observed that
none had involved actual continuous or progressively deteriorating damage or injury. (Id. at p.
473.) The court also took note of the settled authorities holding that an insurer's obligation to
indemnify an insured for manifested *680  losses may continue even after the term of the policy
expires. (Ibid.) 18  Even in the third party liability insurance context, an insurer's liability for a still
insured and continuing event is not terminated by the expiration of the policy term. (California
Union, supra, 145 Cal.App.3d at p. 475; accord, Harman v. American Casualty Co. of Reading,
Pa. (C.D.Cal. 1957) 155 F.Supp. 612.) As stated in California Union: “[I]n a 'one occurrence' case
involving continuous, progressive and deteriorating damage, the carrier in whose policy period the
damage first becomes apparent remains on the risk until the damage is finally and totally complete,
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notwithstanding a policy provision which purports to limit the coverage solely to those accidents/
occurrences within the time parameters of the stated policy term.” (California Union, supra, 145
Cal.App.3d at p. 476.)


18 One of the cases most frequently cited for this proposition is Snapp v. State Farm Fire &
Cas. Co. (1962) 206 Cal.App.2d 827 [24 Cal.Rptr. 44] (Snapp), the first California case to
discuss a manifestation theory in the first party property insurance context. (See Prudential-
LMI, supra, 51 Cal.3d at pp. 694-696.) Snapp was a declaratory relief action to determine
the extent of an insurer's liability, both before and after the expiration of a first party standard
form fire insurance policy, for damage to the insured premises resulting from a landslide.
The effective date of the coverage was November 15, 1956, and it was to continue for a
three-year term. The policy contained an endorsement which extended coverage to insure
against all risks of physical loss to the property. During the policy term, the land beneath
the Snapp residence began to move laterally due to unstable landfill and heavy rainfall. The
trial court found the property insurer was liable only to the extent of the damages sustained
before the expiration of the policy period.
In reversing, the Snapp court made reference to a specific finding that the “ 'movement is
still active and is without definite prospect of stabilization.' ” (Snapp, supra, 206 Cal.App.2d
at p. 831.) The court continued: “To permit the insurer to terminate its liability while the
fortuitous peril which materialized during the term of the policy was still active would not
be in accord either with applicable precedents or with the common understanding of the
nature and purpose of insurance; it would allow an injustice to be worked upon the insured
by defeating the very substance of the protection for which his premiums were paid. [¶] Once
the contingent event insured against has occurred during the period covered, the liability of
the carrier becomes contractual rather than potential only, and the sole issue remaining is
the extent of its obligation, and it is immaterial that this may not be fully ascertained at the
end of the policy period.” (Id. at pp. 831-832, italics in original.)


Having found under settled principles of law that insurer Landmark remained obligated to
indemnify the insured for the pool leakage damage which commenced prior to, but continued to
progressively deteriorate after, expiration of Landmark's policy, the California Union court then
turned to the unsettled question of whether the successive insurer, Cal Union, was also on the
risk for the damage occurring during its successive policy period. Although it was true that the
force producing the continuing pool leakage was already set in motion when Cal Union came
on the risk with the initiation of its successive policy, that damage-causing force continued into
the period of Cal Union's policy, further damage occurred during that policy *681  period, and
substantial corrective procedures were necessary and performed after the October-November 1980
damage manifested itself during the period of Cal Union's policy. (California Union, supra, 145
Cal.App.3d at p. 476.)
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The California Union court concluded Cal Union was on the risk to indemnify the insured for the
continuous property damage occurring through its successive policy period. 19  The court placed
primary reliance on three cases. The first was Gruol, supra, 11 Wn.App. 632 [524 P.2d 427]. Gruol,
as noted above (ante, at pp. 677-678), held that progressive property damage should be deemed
to occur over the entire process of the continuing injury, with a CGL carrier liable at any point in
the process for the entire loss up to the policy limits, even though the continuous or progressively
deteriorating damage extends over successive policy periods. (11 Wn.App. at p. 636 [524 P.2d at
pp. 430-431].)


19 We do not endorse that aspect of the California Union court's holding that both insurers in
that case were jointly and severally liable for the full amount of damage occurring during the
successive policy period. (California Union, supra, 145 Cal.App.3d at p. 478.) Allocation
of the cost of indemnification once several insurers have been found liable to indemnify the
insured for all or some portion of a continuing injury or progressively deteriorating property
damage requires application of principles of contract law to the express terms and limitations
of the various policies of insurance on the risk. (See Keene Corp. v. Ins. Co. of North America
(D.C. Cir. 1981) 667 F.2d 1034, 1051 [215 App.D.C. 156] (Keene); Forty-Eight Insulations,
supra, 633 F.2d at p. 1225.)


The second case relied on by the California Union court was the Sixth Circuit Court of Appeals'
decision in Forty-Eight Insulations, supra, 633 F.2d 1212. As noted above, Forty-Eight Insulations
was the leading case on the exposure theory of coverage, holding that due to the continuing and
cumulative nature of asbestos-related diseases, insurers providing CGL coverage commencing at
the time of the worker's initial exposure to asbestos particles would be held potentially liable to
defend and indemnify the insured manufacturer of asbestos products in underlying third party
actions alleging bodily injury claims against the insured. (Ante, at p. 674.) Recognizing that Forty-
Eight Insulations was an asbestos products liability case, the California Union court nonetheless
concluded that because the Sixth Circuit Court of Appeals' decision involved a CGL policy
covering “single accident/occurrence, continuing damage claims,” the basic rationale of that
decision was applicable to the continuous injury trigger analysis being invoked for the ongoing
property damage at issue in California Union. (California Union, supra, 145 Cal.App.3d at p.
478.) *682


The third case relied on by the California Union court was Keene, supra, 667 F.2d 1034. 20


Like Forty-Eight Insulations, Keene was a products liability case in which the manufacturer of
insulation products containing asbestos brought an action for a declaratory judgment seeking a
determination of the obligations of four liability insurance carriers to defend and indemnify it in
pending products liability litigation. Holding that the “occurrence” which caused the bodily injury
took place substantially before the manifestation of the ultimate injury (asbestosis), the District of
Columbia Circuit Court of Appeals found each insurer on the risk between the initial exposure and
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the manifestation of disease to be potentially liable for indemnification and defense costs. (667
F.2d at pp. 1046-1047; California Union, supra, 145 Cal.App.3d at p. 478.)


20 Although postdating Gruol, supra, 11 Wn.App. 632 [524 P.2d 427], Keene has generally been
regarded as one of the first cases to adopt a continuous injury trigger of coverage analysis, at
least in the context of claims of progressively deteriorating bodily injury in asbestos cases.
(See, e.g., Aspinwall, The Applicability of General Liability Insurance to Hazardous Waste
Disposal (1984) 57 So.Cal.L.Rev. 745, 755.) As the court in California Union recognized,
although Keene was an asbestos case, the basic rationale of that decision is instructive on the
question of what trigger of potential coverage should be applied in the context of continuous
or progressively deteriorating property damage.


The Keene court based its rationale primarily on the expectations of the parties and the ambiguities
it perceived as inherent in the standard CGL policy language. Applying the presumption requiring
ambiguities to be construed in favor of the insured, the Keene court reasoned that Keene
Corporation (the insured) could have reasonably expected that it was covered for future liabilities:
“A latent injury, unknown and unknowable to Keene at the time it purchased [liability] insurance,
must, at least, be covered by an insurer on the risk at the time it manifests itself.” (Keene, supra, 667
F.2d at p. 1044.) In the context of a progressive disease like asbestosis, where the medical evidence
indicates that the disease can develop or manifest as late as 20 or more years after exposure, the
continuous injury trigger of potential coverage adopted in Keene, consistent with the expectations
of the insured, fixes the timing of the injury at the point of initial exposure of the injured third
party to the injury-causing agent, at the time of manifestation of symptoms of bodily injury, and
during the development and progression of the disease in between those points in time. The Keene
court also broadly interpreted bodily injury to mean “any part of the single injurious process that
asbestos-related diseases entail.” (Id. at p. 1047.)


Fireman's Fund Ins. Co. v. Aetna Casualty & Surety Co., supra, 223 Cal.App.3d 1621 (Fireman's
Fund) was the next California appellate decision postdating California Union to directly address
the question of coverage for continuous property damage or losses under successive third party
CGL *683  policies. In Fireman's Fund, two liability carriers insured a contractor that had
undertaken the restoration of the exterior facade of a hotel. The first carrier (Fireman's Fund) was
on the risk when construction defects (spalling and cracking of the restored facade) were first
discovered; the second carrier (Aetna) was on the risk when the defects progressed and when their
cause became known. (Fireman's Fund, supra, 223 Cal.App.3d at p. 1623.) On cross-motions
for summary judgment, based upon stipulated facts and purporting to rely on the rationale of
Home Ins. Co. v. Landmark Ins. Co. (1988) 205 Cal.App.3d 1388 [253 Cal.Rptr. 277] (Home)
(a first party property insurance case holding that only the first of two successive insurers, the
carrier on the risk on the date of first manifestation of the property damage, was liable for the
entire claim), the trial court determined Fireman's Fund was solely responsible to indemnify the
contractor for an arbitration award returned against it. The Fourth District Court of Appeal (the
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same court that decided Home) affirmed the trial court's order, rejecting Fireman's Fund's argument
that the analysis of Home was inapposite because that case involved first party property insurance
coverage, not third party general liability insurance. (Fireman's Fund, supra, 223 Cal.App.3d at
pp. 1623-1624.)


Although the Fireman's Fund court was construing standardized third party CGL policies, the court
refused to apply the continuous injury trigger of coverage analysis adopted for third party liability
insurance policies in California Union, supra, 145 Cal.App.3d 462. The Fireman's Fund court
observed that it had already considered and rejected the reasoning of California Union in Home,
supra, 205 Cal.App.3d 1388, and opined that coverage under successive third party CGL policies,
in essence, should require no different analysis than that which was applied in the first party
property insurance context in Home. In short, the Fireman's Fund court applied the manifestation
trigger of coverage which it had earlier adopted in Home. (Fireman's Fund, supra, 223 Cal.App.3d
at pp. 1626-1627.) The court indicated that “[t]o the extent Home's rationale rests on the loss-in-
progress rule, it, too, is fully applicable to a third party claim.” (Id. at p. 1627, fn. omitted.) And
the Fireman's Fund court reasoned further that, “[l]ike the situation in Home, here the issues arise
in a context where the claimant [i.e., the insured] has been fully satisfied and the case involves
allocating loss between insurers. Home is, therefore, dispositive. Contrary to Fireman's Fund's
contention, Garvey v. State Farm Fire & Casualty Co., supra, 48 Cal.3d 395 does not change the
result.” (Id. at p. 1628.)


The Fireman's Fund court made clear in its opinion that our admonishments in Garvey, respecting
the differences between first party property and third party liability insurance, had little impact on
that court's determination *684  to apply its earlier trigger of coverage analysis in Home to the
third party liability insurance case before it. The Fireman's Fund court suggested: “In Garvey, the
Supreme Court held it is 'important to separate the causation analysis necessary in a first party
property loss case from that which must be undertaken in a third party tort liability case.' (Garvey
v. State Farm Fire & Casualty Co., supra, 48 Cal.3d at p. 406, italics added.) However, although
there are important differences between property damage insurance and liability insurance—not
the least of which is causation analysis—the issues here do not even remotely involve causation.
Garvey neither holds nor suggests that all legal principles developed in first party cases are
inapplicable in third party cases. Thus, even if Home's rationale was solely based upon first
party insurance provisions (which it is not), Garvey does not prohibit its application to liability
coverage.” (Fireman's Fund, supra, 223 Cal.App.3d at p. 1628, italics in original.)


The Fireman's Fund court failed to engage in any meaningful discussion of what factors set first
party property insurance policies apart from third party comprehensive liability insurance policies.
Nor did the court set forth in its opinion, or make any attempt to analyze, the standard definition of
“occurrence” found in the standard form CGL policy. 21  Finally, apparently satisfied with its earlier
observation in Home that, “[b]y its terms, section 22 [the codified loss-in-progress rule] applies
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to both first-party [property insurance] and third-party [liability insurance] cases” (Home, supra,
205 Cal.App.3d at p. 1395, fn. 4), the Fireman's Fund court made no further effort to analyze how
application of the loss-in-progress rule might differ in the third party liability insurance context.


21 The Fireman's Fund opinion does set forth the standard CGL policy “insuring clause,” which
provides that: “The company will pay on behalf of the insured all sums which the insured
shall become legally obligated to pay as damages because of 'bodily injury' or 'property
damage' to which this insurance applies, caused by an 'occurrence.' ” (Fireman's Fund, supra,
223 Cal.App.3d at p. 1628.) Citation to this portion of the standard policy language hardly
serves to support the Fireman's Fund court's analysis.


Only one reported California decision followed Fireman's Fund in holding the manifestation
trigger of coverage applicable in cases of continuous or progressively deteriorating damage or
injury under successive third party CGL policies. In Pines of La Jolla Homeowners Assn. v.
Industrial Indemnity (1992) 5 Cal.App.4th 714 [7 Cal.Rptr.2d 53], the Fourth District Court of
Appeal once again, relying on its earlier holding in Fireman's Fund, supra, 223 Cal.App.3d 1621,
concluded that a manifestation theory should be applied in determining the trigger of potential
coverage applicable under several CGL policies for continuous property damage resulting from
construction defects. (5 Cal.App.4th at pp. 721-722.) *685


Most recently, the Fourth District Court of Appeal decided Zurich Ins. Co. v. Transamerica Ins.
Co. *  (Cal.App.) (Zurich). Zurich involved a declaratory relief action, brought by one of four
liability insurers who provided successive periods of coverage to a construction company, to
determine the respective defense and indemnity obligations of each insurer with regard to three
underlying construction defect actions against the company pertaining to a condominium project.


* Reporter's Note: Review granted Feburary 16, 1995 (S043323). Review dismissed
September 28, 1995, and cause remanded to Court of Appeal, Fourth Appellate District,
Division One.


The Fourth District Court of Appeal in Zurich repudiated the rationale of its earlier decision in
Fireman's Fund, supra, 223 Cal.App.3d 1621. The court acknowledged that “[t]he manifestation
rule developed in the first party context is not appropriately applied across the board,” and that
“[i]nstead, in this [third party] liability context, a 'continuing injury' trigger should be used, because
property damage occurred ... and continued ... [over a period of several years].” The court “[n]oted
that the manifestation rule presupposes that the first party insured will be on site to observe the
damage; it is in the nature of a discovery rule. However, third party liability policies do not contain
in their occurrence sections any discovery requirement or a policy limitations period for the filing
of an action after manifestation of a defect.” The Zurich court also retreated from the “rather
narrow definition of contingency” espoused in Fireman's Fund in connection with that opinion's
discussion of the loss-in-progress rule, and reached new conclusions regarding the applicability
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of that rule in third party liability insurance cases, consistent with the conclusions we reach today
respecting the applicability of that rule to this case. (Post, at pp. 689-692.)


Accordingly, to the extent the decisions in Fireman's Fund, supra, 223 Cal.App.3d 1621, and Pines
of La Jolla Homeowners Assn. v. Industrial Indemnity, supra, 5 Cal.App.4th 714, are inconsistent
with the principles discussed herein, those decisions are hereby disapproved.


5. Various practical and policy considerations further support adoption of the
continuous injury trigger of coverage for the third party claims of continuous or


progressively deteriorating damage or injury brought under the CGL policies in this case.
Our foregoing review of the standard CGL policy language, as incorporated into Admiral's
policies, as well as the relevant cases and authorities that have construed that language, lead us to
conclude that the continuous injury trigger of coverage should be adopted for claims of continuous
or progressively deteriorating damage or injury under the third party CGL policies in issue in this
case. *686


We have shown why Admiral's express policy language supports application of the continuous
injury trigger of coverage. We have explained that, contrary to Admiral's arguments in its briefs,
it has long been understood that the standard form CGL policy provides liability coverage for
damage or injury occurring during the policy period which results from an accident, or from
continuous or repeated exposure to injurious conditions. There is no requirement that the sudden,
accidental damage-causing act or event, or the conditions giving rise to the damage or injury,
themselves occur within the policy period in order for potential liability coverage to arise. We have
also explained how retention of the term “accident” within the standard definition of occurrence
in the “occurrence-based” policies drafted after 1966 was intended to serve the one-occurrence
rule, and was never intended to impose a requirement that the damage-causing accident, event, or
conditions occur within the policy period. We have noted the settled rule that an insurer on the
risk when continuous or progressively deteriorating damage or injury first manifests itself remains
obligated to indemnify the insured for the entirety of the ensuing damage or injury. And we have
reviewed the rationale of California Union, supra, 145 Cal.App.3d 462, and the decisions cited
and relied on therein, which, together with the weight of more recent 22  authorities,22 conclude
that where successive CGL policies have been *687  purchased, bodily injury and property
damage that is continuing or progressively deteriorating throughout more than one policy period
is potentially covered by all policies in effect during those periods.


22 Decisions of the highest courts of other states which are consistent with the conclusions
we reach today—rejecting a manifestation trigger and adopting the continuous injury
trigger of coverage for claims of continuing or progressively deteriorating bodily injury
or property damage arising under third party CGL policies—include Owens-Illinois, Inc.
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v. United Ins. Co. (1994) 138 N.J. 844 [650 A.2d 974, 990, 995] (New Jersey Supreme
Court unanimously adopts continuous injury trigger in a case involving CGL coverage for
asbestos claims relating to both bodily injury and property damage); Trustees of Tufts Univ.
v. Commercial Union Ins. Co. (1993) 415 Mass. 844 [616 N.E.2d 68, 74] (Massachusetts
Supreme Judicial Court unanimously rejects manifestation trigger in environmental property
damage case involving claims under occurrence-based CGL policies, explaining, “Nothing
in the language of the policies requires that the claimed property damage be discovered or
manifested during the policy period. The inquiry instead is whether property damage, as
defined in the policies, 'occurred' within the policy period and within the meaning of the
word 'occurrence.' [Citation.] Indeed, the very nature of an 'occurrence' as opposed to a
'claims-made' policy is to provide coverage for property damage that occurred during the
policy period whenever that liability is imposed.”); J.H. France Refractories Co. v. Allstate
Ins. Co. (1993) 534 Pa. 29 [626 A.2d 502, 507] (Pennsylvania Supreme Court unanimously
adopts continuous injury or “multiple” trigger for asbestos-related bodily injury claims
brought under CGL policies, noting, “Rather than selecting one or another of the phases
[exposure, manifestation, discovery, etc.] as the exclusive trigger of liability, it seems more
accurate to regard all stages of the disease process as bodily injury sufficient to trigger the
insurers' obligation to indemnify, as all phases independently meet the policy definition of
bodily injury.”); Harford County v. Harford Mutual Ins. Co. (1992) 327 Md. 418 [610 A.2d
286, 294-295] (Maryland Court of Appeals rejects manifestation trigger in environmental
pollution case); see also Sentinel Ins. Co. v. First Ins. Co. (1994) 76 Hawaii 277 [875 P.2d
894, 917] (Hawaii Supreme Court unanimously adopts injury-in-fact trigger in construction
defect case alleging claims for property losses under CGL policies, but explains that “where
injury-in-fact occurs continuously over a period covered by different insurers or policies,
and actual apportionment of the injury is difficult or impossible to determine, the continuous
injury trigger may be employed to equitably apportion liability among insurers.”).
Other courts which have recently applied a continuous injury trigger in environmental
property damage cases for which coverage was claimed under standardized occurrence-
based CGL policies include the Oregon Court of Appeals (St. Paul Fire & Marine Ins. Co.
v. McCormick & Baxter Creosoting Co. (1994) 126 Ore.App. 689 [870 P.2d 260, 264-265]),
and the United States District Court for the District of Delaware (Harleysville Mut. Ins. Co.
v. Sussex County (D. Del. 1993) 831 F. Supp. 1111, 1124 [applying Delaware law]).


Lastly, we have explained how first party insurance differs from third party liability insurance in
many fundamental respects, and why the rationale of our holding in Prudential-LMI, supra, 51
Cal.3d 674, adopting the manifestation trigger of coverage for first party cases, would be inapposite
if applied in the context of third party liability insurance coverage.


(9) Our conclusion that the continuous injury trigger of coverage should be applied to the third
party CGL policies in this case is also in conformity with several important policy considerations.
In Prudential-LMI, supra, 51 Cal.3d at page 699, we observed, as one policy reason favoring
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adoption of the manifestation trigger of coverage in first party property insurance cases, that “the
underwriting practices of the insurer can be made predictable because the insurer is not liable for
a loss once its contract with the insured ends unless the manifestation of loss occurred during
its contract term.” Admiral here suggests that the general policy favoring the predictability of
underwriting practices and reserves will be negatively affected by adoption of a continuous injury
trigger in the third party CGL insurance context. We disagree. A number of factors undercut
Admiral's concerns.


First, leaving aside the availability of excess (multiple) policies or “other insurance” clauses, and
absent express policy language decreeing the manner of apportionment of contribution among
successive liability insurers, the courts will generally apply equitable considerations to spread
the cost among the several policies and insurers. (See, e.g., CNA Casualty of California v.
Seaboard Surety Co. (1986) 176 Cal.App.3d 598, 619-620 [222 Cal.Rptr. 276]; Olympic Ins. Co.
v. Employers Surplus Lines Ins. Co. (1981) 126 Cal.App.3d 593, 601-602 [178 Cal.Rptr. 908].)


Second, in establishing reserves for the standard form occurrence-based CGL policies which
replaced accident-based policies in 1966, the insurance industry, as we have shown, was fully
aware of the intended scope of *688  coverage of the new policies, coupled with the specific
provision providing coverage for continuous or repeated exposure to conditions causing property
damage or bodily injury. Indeed, the drafting history of the standard occurrence-based CGL
policy reflects that not only did the drafters understand the term occurrence to mean an accident
or exposure to injurious conditions resulting in the occurrence of damage or injury during the
policy period, they specifically considered and rejected the suggestion that language establishing a
manifestation or discovery trigger of coverage be incorporated into the standard form CGL policy.
Among the reasons relied on for rejecting the incorporation of such limitations into the standard
definitions in the coverage clauses were several stated equitable concerns: the difficulty of applying
such limitations or requirements in cases of continuing damage or injury over the course of
successive policy periods, the uncertainty of who would bear the burden of a discovery requirement
(i.e., the insured or third party claimants), the arbitrariness, from the carrier's perspective, of
telescoping all damage in a continuing injury case into a single policy period, and the fear that
policyholders could be disadvantaged by such an approach. (See American Home Prod. v. Liberty
Mut. Ins. Co., supra, 565 F.Supp. 1485, 1501-1502, affd. as mod., supra, 748 F.2d 760 [surveying
joint committee hearings and drafting materials].) In short, the insurance industry is on record
as itself having identified several sound policy considerations favoring adoption of a continuous
injury trigger of coverage in the third party liability insurance context. 23


23 One commentator has suggested that, “because it encourages all insurers to monitor risks and
change appropriate premiums, the continuous trigger rule appears to be the most efficient



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=176CAAPP3D598&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_619&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_619

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=176CAAPP3D598&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_619&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_619

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986102485&pubNum=227&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=126CAAPP3D593&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_601&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_601

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=126CAAPP3D593&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_601&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_601

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151159&pubNum=227&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983128693&pubNum=345&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_345_1501&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1501

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983128693&pubNum=345&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_345_1501&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1501

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984155700&pubNum=0000350&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Montrose Chemical Corp. v. Admiral Ins. Co., 10 Cal.4th 645 (1995)
913 P.2d 878, 42 Cal.Rptr.2d 324, 41 ERC 1714, 64 USLW 2079...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 41


doctrine for toxic waste cases.” (Note, Developments in the Law—Toxic Waste Litigation,
supra, 99 Harv. L.Rev. at p. 1581.)


Finally, we agree with Montrose that application of a manifestation trigger of coverage to an
occurrence-based CGL policy would unduly transform it into a “claims made” policy. Claims
made policies were specifically developed to limit an insurer's risk by restricting coverage to
the single policy in effect at the time a claim was asserted against the insured, without regard
to the timing of the damage or injury, thus permitting the carrier to establish reserves without
regard to possibilities of inflation, upward-spiraling jury awards, or enlargments of tort liability
after the policy period. 24  The insurance industry's introduction of “claims made” policies into
the area of *689  comprehensive liability insurance itself attests to the industry's understanding
that the standard occurrence-based CGL policy provides coverage for injury or damage that may
not be discovered or manifested until after expiration of the policy period. That understanding is
clearly reflected in the higher premiums that must be paid for occurrence-based coverage to offset
the increased exposure. (Pacific Employers Ins. Co. v. Superior Court, supra, 221 Cal.App.3d
at pp. 1359-1360.) We agree with the conclusion of the Court of Appeal below that to apply
a manifestation trigger of coverage to Admiral's occurrence-based CGL policies would be to
effectively rewrite Admiral's contracts of insurance with Montrose, transforming the broader and
more expensive occurrence-based CGL policy into a claims made policy. (Accord, Harford County
v. Harford Mut. Ins., supra, 610 A.2d at pp. 294-295.)


24 “Claims made” policies beneficially permit insurers more accurately to predict the limits
of their exposure and the premium needed to accommodate the risk undertaken, resulting
in lower premiums than are charged for an occurrence-based policy. (See, e.g., Pacific
Employers Ins. Co. v. Superior Court (1990) 221 Cal.App.3d 1348, 1359-1360 [270
Cal.Rptr. 779].) Another name for a “claims made” policy is a “discovery” policy. (VTN
Consol., Inc. v. Northbrook Ins. Co. (1979) 92 Cal.App.3d 888, 891 [155 Cal.Rptr. 172].)
“Claims made” coverage arose more than 20 years ago, initially in the field of professional
liability insurance, because underwriters were concerned that occurrence-based coverage
was adversely affecting the underwriting process. Because the injury and negligence giving
rise to a malpractice claim is often not discoverable until years after the negligent act or
omission, professional liability insurance carriers, in an effort to reduce their exposure to an
unpredictable and lengthy “tail” of lawsuits, shifted to the “claims made” policy. (Pacific
Employers Ins. Co. v. Superior Court, supra, 221 Cal.App.3d at p. 1358; see also Keeton
& Widiss (1988) Insurance Law: A Guide to Fundamental Principles, Legal Doctrines, and
Commercial Practices, § 5.10(d), p. 598.) The “claims made” concept was subsequently
extended into the field of general liability coverage, and in 1986 ISO issued both a revised
standard form occurrence-based CGL policy (now referred to as a commercial general
liability policy) and a new standard form CGL “claims made” policy.
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We therefore conclude that the continuous injury trigger of coverage should be applied to the
underlying third party claims of continuous or progressively deteriorating damage or injury
alleged to have occurred during Admiral's policy periods. Where, as here, successive CGL policy
periods are implicated, bodily injury and property damage which is continuous or progressively
deteriorating throughout several policy periods is potentially covered by all policies in effect during
those periods.


III. The Loss-in-Progress Rule
(10a) Relying on the loss-in-progress rule (sometimes also referred to as the known loss rule),
Admiral contends there was no potential liability coverage for, and consequently no duty to defend
Montrose, in the Stringfellow cases. We disagree.


(11) Section 22 defines “insurance” as a “contract whereby one undertakes to indemnify another
against loss, damage, or liability arising from a *690  contingent or unknown event.” (Italics
added.) Section 250 provides that “any contingent or unknown event, whether past or future, which
may damnify a person having an insurable interest, or create a liability against him, may be insured
against, subject to the provisions of this code.” (Italics added.) Accordingly, when a loss is “known
or apparent” before a policy of insurance is issued, there is no coverage. (Prudential-LMI, supra,
51 Cal.3d at p. 695, & fn. 7.)


Critically, the requirement that the “event” be “unknown” or “contingent” is stated in the
disjunctive in the rules embodied in sections 22 and 250. We long ago recognized that all that is
required to establish an insurable risk is that there be some contingency. Even where subsequent
damage might be deemed inevitable, “ 'such ”inevitability“ does not alter the fact that at the time
the contract of insurance was entered into, the event was only a contingency or risk that might or
might not occur within the term of the policy.' ” (Sabella v. Wisler (1963) 59 Cal.2d 21, 34 [27
Cal.Rptr. 689, 377 P.2d 889], italics in original (Sabella).)


In Sabella, the insurer claimed that damage to the insured's residence was not fortuitous and
thus not covered because “the damage occurred as a result of the operation of forces inherent”
in the underlying soil conditions (including uncompacted fill and defective workmanship in the
installation of a sewer outflow that ultimately broke). Sabella rejected the insurer's contention that
the loss was “not fortuitous and hence not a 'risk' properly the subject of insurance.” (59 Cal.2d at
p. 34.) Relying on Snapp, supra, 206 Cal.App.2d 827, Sabella held that even if it were inevitable
that the damage would have occurred at some time during ownership of the house, the loss was
covered because such loss was a contingency or risk at the time the parties entered into the policy.
(Sabella, supra, 59 Cal.2d at p. 34; see also Prudential-LMI, supra, 51 Cal.3d at p. 696.)


(10b) According to Admiral, Montrose's knowledge of the problems at the Stringfellow site defeats
coverage. In particular, Admiral points to the fact of Montrose's receipt of the PRP letter from
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the EPA on August 31, 1982, prior to the inception of the first of Admiral's four successive CGL
policies issued to Montrose. Admiral misses the point. The PRP notice is just what its name
suggests—notice that the EPA considered Montrose a “potentially” responsible party. While it may
be true that an action to recover cleanup costs was inevitable as of that date, Montrose's liability
in that action was not a certainty. There was still a contingency, and the fact that Montrose knew
it was more probable than not that it would be sued (successfully or otherwise) is not enough to
defeat the potential of coverage (and, consequently, the duty to defend). (Sabella, supra, 59 Cal.2d
at p. 34.) *691


Moreover, since Admiral's policies did not purport to cover damage or injury that occurred prior
to the time those policies went into effect, and only covered those bodily injuries and damages
(or continuing bodily injuries and damages resulting from “continuous or repeated exposure to
conditions”) that might occur in the future during the policy periods, the existence and extent of
such prospective injuries were clearly unknown and contingent, from Montrose's standpoint, at
the time Montrose first purchased its policies from Admiral.


Courts which have addressed the loss-in-progress issue have recognized that “[t]he point at which
a threat of loss is so immediate that it may fairly be said that the loss was in progress and the
insured knew of it at the time the policy was applied for or issued is generally a question of fact.”
(Sentinel Ins. Co. v. First Ins. Co., supra, 875 P.2d at p. 920; Inland Waters Pollution Control v.
National Union (6th Cir. 1993) 997 F.2d 172, 178.) Indeed, several courts have observed that, in
the context of third party CGL coverage, a loss-in-progress or known loss contention can seldom
be successfully relied on by an insurer to defeat a duty to defend because the factual uncertainties
needed to be resolved in order to establish the defense generally cannot be resolved on a motion
for summary judgment (see Nestle Foods Corp. v. Aetna Casualty and Sur. Co. (D.N.J. 1993) 842
F.Supp. 125, 130-131), or until the insurer conclusively establishes no possibility of coverage (see
American Bumper & Mfg. Co. v. Hartford Fire Ins. Co. (1994) 207 Mich.App. 60 [523 N.W.2d
841, 845-846]). (See also Maryland Casualty Co. v. Wausau Chemical Corp. (W.D.Wis. 1992)
809 F.Supp. 680, 697-698 [insurers' contention that “principle of fortuity” barred coverage due
to insured's knowledge of “completed” or “highly likely” property damage before purchase of
insurance policies precluded on summary judgment motion given existence of “disputed facts”].)


In the Court of Appeal, Admiral relied on Advanced Micro Devices, Inc. v. Great American Surplus
Lines Ins. Co. (1988) 199 Cal.App.3d 791 [245 Cal.Rptr. 44] in support of its contention that if the
insured knows or should have known that there was a problem, the loss is known and there is no
insurable risk. Advanced Micro Devices, Inc., is inapposite. That case involved interpretation of an
express exclusionary clause disavowing coverage of losses arising from “ 'any known pre-existing
conditions.' ” (Id. at p. 794.) Although Admiral's policies define “occurrence” as an accident
resulting in bodily injury or property damage “neither expected nor intended from the standpoint
of the insured,” this language is part of the coverage clauses and not an express exclusionary
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clause as was the policy provision at issue in Advanced Micro Devices, Inc. As an integral part
of the occurrence-based *692  coverage clause, we must interpret it broadly, in order to protect
the objectively reasonable expectations of the insured (Garvey, supra, 48 Cal.3d at p. 406), and
consistent with the rule announced by this court in Sabella.


(12a) Although it is true that the loss-in-progress rule as codified in sections 22 and 250 draws no
distinction between, and thus is applicable to, first party property insurance and third party liability
insurance policies, the distinctions inherent in the two types of coverage necessarily result in a
different analysis when the rule is applied in the liability insurance context. As we have explained,
first party property insurance policies provide coverage for damage to the insured's own property.
In that context, insurance cannot be obtained for damage which has already occurred because
the absence of risk precludes coverage. (§§ 22, 250.) Third party liability insurance policies, in
contrast, afford coverage for “sums which the insured shall become legally obligated to pay as
damages because of bodily injury or property damage.” In the liability insurance context, insurance
cannot be obtained for a “known liability.”


(10c),( 12b) Where, as here, there is uncertainty about the imposition of liability and no “legal
obligation to pay” yet established, there is an insurable risk for which coverage may be sought
under a third party policy. (Austero v. National Cas. Co. (1978) 84 Cal.App.3d 1, 27-28, 29 [148
Cal.Rptr. 653] [“The fundamental contractual duty of the insurer in the third party case is to pay
such judgments as shall be recovered against the insured ....” “In the usual first party case the
promise of the insurer is to pay money, due under the policy, to the insured upon the happening
of the event, the risk of which has been insured against.” (Original italics deleted, new italics
added.)]; Keene, supra, 667 F.2d at p. 1041 [in a CGL policy, “the uncertain loss is the possibility of
incurring legal liability”]; Aetna Cas. & Sur. Co. v. Condict (S.D.Miss. 1976) 417 F.Supp. 63, 73.)


(10d) The United States Court of Appeals, Second Circuit's decision in City of Johnstown, N.Y. v.
Bankers Standard Ins. (2d Cir. 1989) 877 F.2d 1146, is particularly instructive given its analogous
facts. In that case, prior to commencement of the liability policy term in issue, the city (the insured)
was aware that releases from its dumpsite may have polluted surrounding groundwater, had been
notified by the EPA that the “landfill posed a 'potential environmental hazard,' ” and had been
sued by a family “whose well had reportedly been contaminated by the landfill.” (Id. at pp. 1147,
1151-1152.) The Second Circuit Court of Appeals held in City of Johnstown, N.Y., that because
future injury and resulting liability to third parties *693  for damages remained contingent, a loss-
in-progress rule would not bar coverage. 25


25 The Hawaii Supreme Court has likewise concluded that even where an injured third party
has filed a lawsuit or claim against the insured, “if the insured's liability is in any degree
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contingent, there is an insurable risk” within the meaning of the loss-in-progress rule.
(Sentinel Ins. Co. v. First Ins. Co., supra, 875 P.2d at p. 920, fn. omitted.)


We therefore hold that, in the context of continuous or progressively deteriorating property damage
or bodily injury insurable under a third party CGL policy, as long as there remains uncertainty
about damage or injury that may occur during the policy period and the imposition of liability
upon the insured, and no legal obligation to pay third party claims has been established, there is
a potentially insurable risk within the meaning of sections 22 and 250 for which coverage may
be sought. Stated differently, the loss-in-progress rule will not defeat coverage for a claimed loss
where it had yet to be established, at the time the insurer entered into the contract of insurance
with the policyholder, that the insured had a legal obligation to pay damages to a third party in
connection with a loss.


Montrose's receipt of the PRP letter prior to its purchase of Admiral's policies did not establish
any legal obligation to pay damages or cleanup costs in connection with the contamination at the
Stringfellow site, such as would implicate the loss-in-progress rule and preclude Montrose from
seeking to obtain the liability coverage sought. The PRP letter did no more than formally place
Montrose on notice of the government's asserted position and initiate proceedings that could result
in subsequent findings and orders. (See Spangler Const. v. Indus. Crankshaft (1990) 326 N.C. 133
[388 S.E.2d 557, 559].) Moreover, the PRP letter referred only to the CERCLA cleanup of the
Stringfellow site—it did not refer in any way to the injuries, wrongful deaths, or property damage
alleged to have occurred off-site by the plaintiffs in Newman v. Stringfellow.


Accordingly, we conclude that, at least on the facts heretofore alleged in this declaratory relief
action, the loss-in-progress rule does not bar potential coverage, or relieve Admiral of its duty to
defend, under the policies issued by Admiral to Montrose.


IV. Conclusion
Although we have determined that the continuous injury trigger of coverage should be applied in
this case, and that the loss-in-progress rule does not *694  serve to defeat the potential for coverage
or Admiral's duty to defend, we hasten to add that resolution of these issues in Montrose's favor
would appear not to mark the end of the coverage-related inquiries in this complex litigation.


We do not herein purport to reach the merits of whether coverage under Admiral's policies for
the injury and damage alleged in the five underlying lawsuits against Montrose can ultimately
be established. (See ante, at p. 655, fn. 2.) Whether the damages and injuries alleged were in
fact “continuous” is itself a matter for final determination by the trier of fact. (See, e.g., Carey v.
Canada, Inc. v. California Union Ins. Co. (D.D.C. 1990) 748 F.Supp. 8; Triangle Publications v.
Liberty Mutual Ins. Co. (E.D.Pa. 1989) 703 F.Supp. 367, 371.) Nor do we determine the effect, if
any, of any exclusions contained in Admiral's policies on the duty to defend or the ultimate issue
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of coverage, or reach the merits of any affirmative defenses to coverage that might be available
to Admiral.


As conceded by Montrose, factual questions remain surrounding the circumstance of Montrose's
receipt of the PRP letter and its alleged failure to advise Admiral of the same. (13) An insured must
make all required disclosures at the time it applies for coverage; the fact that the loss-in-progress
rule does not defeat coverage does not itself obviate the possibility of a finding of fraudulent
concealment. (§ 331 [“Concealment, whether intentional or unintentional, entitles the injured party
to rescind insurance”]; §§ 332-337; § 338 [“An intentional and fraudulent omission, on the part
of one insured, to communicate information of matters proving or tending to prove the falsity
of a warranty, entitles the insurer to rescind”].) We do not express any view concerning what, if
anything, ought to have been disclosed by Montrose to Admiral at the time of purchase of the initial
policy, and thereafter upon each renewal, nor do we consider the validity or effect, if any, of the
pollution exclusion provision contained in the last of Admiral's four policies issued to Montrose.
In short, we leave all necessary factual findings, and the ultimate question of the existence of
coverage, for determination in the appropriate forum below. (Prudential-LMI, supra, 51 Cal.3d at
p. 680, fn. 3; Garvey, supra, 48 Cal.3d at p. 406.)


The judgment of the Court of Appeal is affirmed, and the matter remanded for further proceedings
consistent with the views expressed herein.


Mosk, J., Kennard, J., Arabian, J., George, J., and Werdegar, J., concurred. *695


BAXTER, J.


I concur in the judgment, though not in everything the majority say. For example, I do not believe
the policy language is as plain in plaintiff Montrose's favor as the majority assert. Defendant
Admiral's comprehensive general liability (CGL) policies cover injury or damage “which occurs
during the policy period” as the result of a defined “occurrence,” but this language leaves uncertain
which policy periods are implicated when a single “occurrence” produces harm that accumulates,
or progresses, or affects an increasing number of persons over time. Indeed, as the majority
acknowledge, this ambiguity “[has] spawned 'a bewildering plethora of authority' ” about how
CGL coverage applies to cumulative or progressive injuries. (Owens-Illinois, Inc. v. United Ins.
Co. (1994) 138 N.J. 437 [650 A.2d 974, 979], quoting Gottlieb v. Newark Ins. Co. (1990) 238 N.J.
Super. 531 [570 A.2d 443, 445].)


What matters is that the coverage language can plausibly be read, as Montrose suggests, to mean
that each increment of harm, whether to person or property, which “occurs” during a particular
policy period is covered by the policy then in effect. Unless that interpretation exceeds the insured's
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objectively reasonable coverage expectations, we must adopt it. (See Bank of the West v. Superior
Court (1992) 2 Cal.4th 1254, 1265 [10 Cal.Rptr.2d 538, 833 P.2d 545]; AIU Ins. Co. v. Superior
Court (1990) 51 Cal.3d 807, 822 [274 Cal.Rptr. 820, 799 P.2d 1253].)


As an abstract proposition, I might question the majority's claims that the purchaser of CGL
insurance, unlike the buyer of first party casualty insurance, may reasonably expect multiple-policy
coverage for progressive harm arising from a single source. (Cf. Prudential-LMI Com. Insurance
v. Superior Court (1990) 51 Cal.3d 674, 693-699 [274 Cal.Rptr. 387, 798 P.2d 1230] (Prudential-
LMI).) However, the particular circumstances which produced the current standard CGL coverage
language persuade me that such an expectation is not unreasonable.


As the majority explain, the standard-form coverage language in Admiral's policies was developed
in the 1960's after an intense debate within the insurance industry about how to provide fair
coverage for long-term “exposure” injuries. This debate provided no explicit solution for all the
attendant problems. But two themes of importance to the issue before us did emerge from the
drafting process.


First, the drafters plainly rejected a “manifestation of injury” trigger, like that we adopted for
first party policies in Prudential-LMI, in favor of the more nebulous and undefined requirement
that injury merely “occur” while *696  a policy was in effect. Second, the drafters recognized
that by defining a covered “occurrence” to include “continuous or repeated exposure to
conditions” (italics added), and by making coverage dependent on the time at which injury or
damage “occurs,” they had created the possibility of coverage by multiple successive policies,
up to their combined policy limits, for the various harms emanating over time from a single
continuous exposure. (See, e.g., American Home Prod. v. Liberty Mut. Ins. Co. (S.D.N.Y. 1983)
565 F.Supp. 1485, 1500-1502, affd. as mod. (2d Cir. 1984) 748 F.2d 760; see also Elliott, The
New Comprehensive General Liability Policy, in Liability Insurance Disputes (PLI, Schreiber edit.
1968) pp. 12-3, 12-5; Obrist, The New Comprehensive General Liability Insurance Policy—A
Coverage Analysis (Defense Research Inst. Monograph 1966) p. 6.)


This being so, I cannot conclude that the majority exceed the objectively reasonable expectations
of either insurer or insured by interpreting the ambiguous policy language to mean that “continuous
injury” from exposure triggers coverage by all policies in effect while the harm progressed. I
therefore feel compelled to accept that construction.


I also agree that the statutory “loss-in-progress” rule (Ins. Code, §§ 22, 250) does not conclusively
eliminate Admiral's duty to help defend the various contamination-injury suits against Montrose.
But the majority appear to offer two separate reasons for this conclusion, and I find only one of
them persuasive.
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The majority first suggest that because a CGL policy insures against the risk of legal liability to
another, insurance of this kind may be purchased for any such legal liability which then remains
“contingent” or “unknown.” If I understand the majority correctly, a literal application of this
theory would allow the purchase of liability insurance for a completed tort up to the moment a
final damage judgment is imposed upon the tortfeasor.


But the plain words of the loss-in-progress statutes suggest otherwise. Insurance Code section 22
provides that “[i]nsurance is a contract whereby one undertakes to indemnify another against loss,
damage, or liability arising from a contingent or unknown event.” (Italics added.) Insurance Code
section 250 provides that, with irrelevant exceptions, “any contingent or unknown event, whether
past or future, which may damnify a person having an insurable interest, or create a liability against
him, may be insured against ....” (Italics added.) As both statutes make clear, it is the event or
events which produce liability, not merely the liability itself, which must remain “contingent or
unknown” at the time the insurance contract is created. *697


The majority cite no California case on point, and I see no sound reason to depart from the clear
statutory language. Consistent with my understanding of insurance, the loss-in-progress statutes
imply that the “contingent or unknown” risk insured against is real-world accidents, events, or
hazards which produce insurable loss or damage. In the first party context, the relevant risk is
direct casualty damage, injury, or loss to the insured person or property. In the third party context,
the relevant risk is the insured's act or omission, and the resulting damage, injury, or loss to another,
which together form the basis of legal liability against the insured.


Thus, for purposes of liability insurance, once both the act or omission and the resulting legally
compensable damage are no longer “contingent or unknown,” no insurable risk remains. As the
statutes suggest, it would contravene public policy and the nature of the insurance contract to allow
a tortfeasor to wait until he has already knowingly caused compensable damage before purchasing
protection against his resulting liability.


However, I agree with the majority that the loss-in-progress rule does not preclude liability
coverage for future or unknown harm from a past act or omission, even if the insured does know
that some harm may already have arisen from his conduct. The insured cannot be held liable for his
act or omission except to the extent it causes compensable harm. Thus, so long as any increment
of compensable damage or injury has not yet happened, or is unknown to the insured, it remains a
“contingent or unknown event ... which may ... create a liability against him.” (Ins. Code, § 250.)
As such, it is a properly insurable risk.


The various lawsuits against Montrose each allege that new or progressive injury to persons or
property occurred during the period of the Admiral policies, and Admiral's motion for summary
judgment did not negate the possibility that such new harm had occurred after its coverage began.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS22&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS250&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS250&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS250&originatingDoc=I9e6090d7faba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Montrose Chemical Corp. v. Admiral Ins. Co., 10 Cal.4th 645 (1995)
913 P.2d 878, 42 Cal.Rptr.2d 324, 41 ERC 1714, 64 USLW 2079...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 49


I therefore concur in the conclusion that the loss-in-progress rule does not bar Admiral's potential
coverage of these new injuries nor relieve Admiral of its duty to defend Montrose against these
suits.


Respondent's petition for a rehearing was denied August 31, 1995, and the opinion was modified
to read as printed above. *698


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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9 Cal.5th 215
Supreme Court of California.


MONTROSE CHEMICAL CORPORATION of California, Petitioner,
v.


The SUPERIOR COURT OF LOS ANGELES COUNTY, Respondent;
Canadian Universal Insurance Company, Inc., et al., Real Parties in Interest.


S244737
|


April 6, 2020
|


As Modified May 27, 2020


Synopsis
Background: Insured insecticide manufacturer, which entered into partial consent decrees to
pay for environmental cleanup, brought action against insurers providing excess comprehensive
general liability insurance, seeking declaration that insured could select manner to allocate its
liabilities. The Superior Court, Los Angeles County, No. BC005158, Elihu M. Berle, J., granted
insurers' motion for summary adjudication. Insured appealed. The Second District Court of
Appeal, 14 Cal.App.5th 1306, 222 Cal.Rptr.3d 748, affirmed. Insured's petition for further review
was granted.


[Holding:] The Supreme Court, Kruger, J., held that excess policies did not require “horizontal
exhaustion,” but rather allowed “vertical exhaustion.”


Reversed and remanded.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion for Summary
Adjudication; Complaint for Declaratory Relief.


West Headnotes (13)


[1] Insurance Primary and excess insurance, in general
“Primary insurance” refers to the first layer of coverage, whereby liability attaches
immediately upon the happening of the occurrence that gives rise to liability.
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4 Cases that cite this headnote


[2] Insurance Primary and excess insurance, in general
“Excess insurance” refers to indemnity coverage that attaches upon the exhaustion of
underlying insurance coverage for a claim.


8 Cases that cite this headnote


[3] Insurance Primary and excess insurance, in general
An excess insurer's coverage obligation begins once a certain level of loss or liability is
reached; that level is generally referred to as the attachment point of the excess policy.


7 Cases that cite this headnote


[4] Insurance Commencement and Duration of Coverage
There is no requirement that the conditions giving rise to the damage or injury themselves
occur within the insurance policy period in order for potential liability coverage to arise.


[5] Insurance Continuous acts and injuries;  trigger
A liability insurer's obligation to pay is triggered if specified harm is caused by an included
occurrence, so long as at least some such harm results within the policy period; it extends
to all specified harm caused by an included occurrence, even if some such harm results
beyond the policy period.


[6] Insurance Continuous acts and injuries;  trigger
The “all sums” rule means that insurers are responsible for defending the insured for all
claims that involved the triggering damage in a continuous injury case; as long as the
policyholder is insured at some point during the continuing damage period, the insurers'
indemnity obligations persist until the loss is complete, or terminates.


[7] Insurance Contribution Among Insurers
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In a contribution action, an insurer that paid more than its share in the initial coverage
action can seek reimbursement from other insurers that were obligated to indemnify or
defend the same loss or claim.


1 Cases that cite this headnote


[8] Insurance Equitable subrogation
Insurance In general;  rights or "shoes" of insured
The doctrine of equitable subrogation allows an insurer to stand in the shoes of the insured
and recover from third parties that are liable to the insured for a loss that the insurer both
insured and paid.


[9] Insurance Intention
The goal in construing insurance contracts, as with contracts generally, is to give effect
to the parties' mutual intentions.


1 Cases that cite this headnote


[10] Insurance Rules of Construction
If language of an insurance contract is clear and explicit, it governs.


[11] Insurance Ambiguity in general
Insurance Reasonable expectations
If the terms of an insurance contract are ambiguous, that is, susceptible of more than
one reasonable interpretation, courts interpret them to protect the objectively reasonable
expectations of the insured.


2 Cases that cite this headnote


[12] Insurance Ambiguity, Uncertainty or Conflict
If an ambiguity is not resolved by interpreting an insurance contract to protect the
objectively reasonable expectations of the insured, courts may then resort to the rule that
ambiguities are to be resolved against the insurer.
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[13] Insurance Scope of coverage
Excess comprehensive general liability insurance policies, which provided that each policy
was excess to other insurance available to insured whether or not other insurance was
specifically listed in policy's schedule of underlying insurance, did not require “horizontal
exhaustion,” which would have required insured to exhaust all lower layer excess coverage
across all relevant policy periods before accessing any higher layer coverage, but rather
allowed “vertical exhaustion,” which allowed insured to access any higher layer excess
policy once it exhausted directly underlying excess policy covering same period, where
case involved continuous injury in which all primary insurance was exhausted.


Witkin Library Reference: 2 Witkin, Summary of Cal. Law (11th ed. 2017) Insurance,
§ 215 [Continuous Trigger Rule.]
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Opinion


Opinion of the Court by Kruger, J.


***825  **1203  *221  Montrose Chemical Corporation of California (Montrose) was sued for
causing continuous environmental damage in the Los Angeles *222  area between 1947 and 1982
and subsequently entered into partial consent decrees to resolve various claims. Montrose now
seeks to tap its liability insurance to cover amounts it owes in connection with those claims. For
each policy year from 1961 to 1985, Montrose had secured primary insurance and multiple layers
of excess insurance. This case concerns the sequence in which Montrose may access the excess
insurance policies covering this period.


Montrose argues it is entitled to coverage under any relevant policy once it has exhausted directly
underlying excess policies for the same policy period. The insurers, by contrast, argue that
Montrose may call on an excess policy only after it has exhausted every lower level excess
policy covering the relevant years. Reading the insurance policy language in light of background
principles of insurance law, and considering the reasonable expectations of the parties, we agree
with Montrose: It is entitled to access otherwise available coverage under any excess policy once
it has exhausted directly underlying excess policies for the same policy period. An insurer called
on to provide indemnification may, however, seek reimbursement from other insurers that would
have been liable to provide coverage under excess policies issued for any period in which the
injury occurred.
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***826  **1204  I.


We have previously recounted the basic facts underlying this dispute. (See Montrose Chemical
Corp. v. Superior Court (1993) 6 Cal.4th 287, 292–294, 24 Cal.Rptr.2d 467, 861 P.2d 1153.) To
summarize, Montrose manufactured the insecticide dichloro-diphenyl-trichloroethane (DDT) at
its facility in Torrance from 1947 to 1982. In 1990, the United States and the State of California
sued Montrose for environmental contamination allegedly caused by Montrose's operation of this
facility. Montrose entered into partial consent decrees in which it agreed to pay for environmental
cleanup. To meet its obligations, Montrose has now expended millions of dollars—Montrose
represents the total is more than $100 million—and asserts that its anticipated future liability could
approach or exceed this amount.


[1]  [2]  [3] Montrose purchased primary and excess comprehensive general liability insurance
to cover its operations at the Torrance facility from defendant insurers between 1961 and 1985.
Primary insurance refers to the first layer of coverage, whereby “liability attaches immediately
upon the happening of the occurrence that gives rise to liability.” (Olympic Ins. Co. v. Employers
Surplus Lines Ins. Co. (1981) 126 Cal.App.3d 593, 597, 178 Cal.Rptr. 908.) Excess insurance, by
contrast, “refers to indemnity coverage that attaches upon the exhaustion of underlying insurance
coverage for a claim.” (County of San Diego v. Ace Property & Casualty Ins. Co. (2005) 37 Cal.4th
406, 416, fn. 4, 33 Cal.Rptr.3d 583, 118 P.3d 607.) An *223  excess insurer's coverage obligation
begins once a certain level of loss or liability is reached; that level is generally referred to as the
“attachment point” of the excess policy. (Rest., Liability Insurance, § 39, com. d, p. 338.) Here, 40
insurers collectively issued more than 115 excess policies during the 1961 to 1985 period, which
collectively provide coverage sufficient to indemnify Montrose's anticipated total liability.


Montrose and the insurers, which are the real parties in interest here, 1  agree the dispute before this
court presents no issue about the exhaustion of Montrose's ***827  primary insurance. Further,
the parties have stipulated to the relevant language found in the excess policies. 2  Specifically,
each policy provides that Montrose must exhaust the limits of its underlying insurance coverage
before there will be coverage under the policy. The policies describe the applicable underlying
coverage in four main ways:


1 The real party insurers are: Continental Casualty Company and Columbia Casualty
Company, joined by AIU Insurance Company; Allstate Insurance Company (solely as
successor in interest to Northbrook Excess and Surplus Insurance Company); American
Centennial Insurance Company; American Home Assurance Company; Federal Insurance
Company; Employers Insurance of Wausau; Everest Reinsurance Company (as successor
in interest to Prudential Reinsurance Company); Fireman's Fund Insurance Company;
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General Reinsurance Corporation; Granite State Insurance Company; Lamorak Insurance
Company (formerly known as OneBeacon America Insurance Company, as successor in
interest to Employers Commercial Union Insurance Company of America, The Employers
Liability Assurance Corporation, Ltd., and Employers Surplus Lines Insurance Company);
Employers Mutual Casualty Company; Landmark Insurance Company; Lexington Insurance
Company; Mt. McKinley Insurance Company (as successor in interest to Gibraltar Casualty
Company); Munich Reinsurance America, Inc. (formerly known as American Re-Insurance
Company); National Surety Corporation; National Union Fire Insurance Company of
Pittsburgh, PA; New Hampshire Insurance Company; North Star Reinsurance Corporation;
Providence Washington Insurance Company (as successor by way of merger to Seaton
Insurance Company, formerly known as Unigard Security Insurance Company, formerly
known as Unigard Mutual Insurance Company); Transport Insurance Company (as successor
in interest to Transport Indemnity Company); Westport Insurance Corporation (formerly
known as Puritan Insurance Company, formerly known as The Manhattan Fire and Marine
Insurance Company); Zurich International (Bermuda), Ltd.
Insurers Travelers Casualty and Surety Company (formerly known as Aetna Casualty and
Surety Company) and The Travelers Indemnity Company opposed Montrose on independent
grounds and filed a separate answering brief.


2 The record does not contain complete copies of every policy between Montrose and the
insurers. Instead, the parties have identified the terms of these policies that they believe are
sufficient to resolve this dispute. The parties agree the various policies use different language
that all communicates the same exhaustion requirement in different ways.


**1205  1. Some policies contain a schedule of underlying insurance listing all of the underlying
policies in the same policy period by insurer name, policy number, and dollar amount.


*224  2. Some policies reference a specific dollar amount of underlying insurance in the same
policy period and a schedule of underlying insurance on file with the insurer.


3. Some policies reference a specific dollar amount of underlying insurance in the same policy
period and identify one or more of the underlying insurers.


4. Some policies reference a specific dollar amount of underlying insurance that corresponds with
the combined limits of the underlying policies in that policy period.


In a variety of ways, the excess policies also provide that “other insurance” must be exhausted
before the excess policy can be accessed. Relevant examples include the following:


• Some policies provide that they will “indemnify the insured for the amount of loss which is
in excess of the applicable limits of liability of the [scheduled] underlying insurance,” and
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then define “loss” as “the sums paid as damages in settlement of a claim or in satisfaction of
a judgment for which the insured is legally liable, after making deductions for all recoveries,
salvages and other insurances (whether recoverable or not) other than the underlying
insurance and excess insurance purchased specifically to be in excess of this policy.” (Italics
added.)


• Some policies state that the insurer is liable for “the ultimate net loss in excess of the retained
limit” and define “retained limit” to mean, among other things, the “total of the applicable
limits of the underlying policies listed in [a schedule] [and] the applicable limits of any other
underlying insurance collectible by the insured.” (Italics added.)


• Under a “Loss Payable” provision, one policy provides it will pay “any ultimate net loss,”
which is separately defined as “the sums paid in settlement of losses for which the Insured
is liable after making deductions for all recoveries, salvages and other insurance (other than
recoveries under the underlying insurance, policies of co-insurance, or policies specifically
in excess hereof).” (Italics added.)


• Under a “Limits” provision, some policies provide that “the insurance afforded under this
policy shall apply only after all underlying insurance has been exhausted.” (Italics added.)


• One policy states that “[i]f other valid and collectible insurance with any other insurer is
available to the Insured covering a loss also covered by *225  this policy, other than insurance
that is in excess of the insurance afforded by this policy, the insurance afforded by this policy
shall be in excess of and ***828  shall not contribute with such other insurance.” (Italics
added.)


Montrose and the insurers disagree whether these clauses—which we will collectively call “other
insurance” clauses—require Montrose to exhaust other insurance coverage from other policy
periods. This dispute dates to 1990, when Montrose first sued its insurers to resolve various
coverage disputes, but the relevant filing for our purposes occurred in 2015, when Montrose's fifth
amended complaint asserted a new cause of action seeking the following declaration:


“a. In order to seek indemnification under the Defendant Insurers' excess policies, Montrose need
only establish that its liabilities are sufficient to exhaust the underlying policy(ies) in the same
policy period, and is not required to establish that all policies insuring Montrose in every policy
period (including policies issued to cover different time periods both before and after the policy
period insured by the targeted policy) with limits of liability less than the attachment point of the
targeted policy, have been exhausted; and


“b. Montrose may select the manner in which [to] allocate its liabilities across the policy(ies)
covering such losses.”
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The rule Montrose proposes in its amended complaint is a rule of “vertical exhaustion” or “elective
stacking,” whereby it may access **1206  any excess policy once it has exhausted other policies
with lower attachment points in the same policy period. The insurers, in contrast, each of which
has issued an excess policy to Montrose in one of the triggered policy years, argue for a rule of
“horizontal exhaustion,” whereby Montrose may access an excess policy only after it has exhausted
other policies with lower attachment points from every policy period in which the environmental
damage resulting in liability occurred. The parties filed cross-motions for summary adjudication
of this issue. 3


3 One set of insurers, Travelers Casualty and Surety Company and The Travelers Indemnity
Company (collectively, Travelers), opposed Montrose's motion for summary adjudication
for two independent reasons. First, Travelers argued that Montrose's requested declaration
would entitle Montrose to indemnification without actually exhausting the relevant
underlying insurance, as required by the terms of the Travelers policies. Travelers further
argued that California law did not apply to their policies. Because the Court of Appeal
concluded for other reasons that Montrose was not entitled to summary adjudication, it did
not address the issues raised by Travelers. We did not grant review of either question, as
discussed at part II.D., post.


The trial court denied Montrose's motion and granted the insurers' motion, holding that the excess
policies required horizontal exhaustion in the context *226  of this multiyear injury. The court
concluded there is a “ ‘well-established rule that horizontal exhaustion should apply in the absence
of policy language specifically describing and limiting the underlying insurance.’ ” Montrose
filed a petition for a writ of mandate, which the Court of Appeal summarily denied. We granted
Montrose's petition for review and transferred the case to the Court of Appeal with instructions to
issue an order to show cause why the relief Montrose sought should not be granted.


The Court of Appeal affirmed the trial court's denial of Montrose's motion for summary
adjudication and affirmed in part the trial court's grant of the insurers' parallel motion. (Montrose
Chemical Corp. v. Superior Court (2017) 14 Cal.App.5th 1306, 1321, 1338, 222 Cal.Rptr.3d
748 (Montrose II).) The court concluded that the plain language of many of the excess policies
purchased by Montrose provide that they “attach not upon exhaustion of lower layer ***829
policies within the same policy period, but rather upon exhaustion of all available insurance.” (Id.
at p. 1327, 222 Cal.Rptr.3d 748.)


Shortly after the Court of Appeal published its opinion in this case, another Court of Appeal
disagreed with its reasoning in State of California v. Continental Ins. Co. (2017) 15 Cal.App.5th
1017, 223 Cal.Rptr.3d 716. The court in that case determined that vertical exhaustion was
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appropriate given the relevant policy language and our case law. (Id. at pp. 1031–1037, 223
Cal.Rptr.3d 716.)


We granted review in this case to determine whether vertical exhaustion or horizontal exhaustion
is required when continuous injury occurs over the course of multiple policy periods for which
an insured purchased multiple layers of excess insurance. Reading the relevant policy language
in light of background principles of insurance law and considering the parties' reasonable
expectations, we conclude that a rule of vertical exhaustion is appropriate. Under that rule, the
insured has access to any excess policy once it has exhausted other directly underlying excess
policies with lower attachment points, but an insurer called upon to indemnify the insured's
loss may seek reimbursement from other insurers that issued policies covering relevant policy
periods. 4


4 Because the question is not presented here, we do not decide when or whether an insured
may access excess policies before all primary insurance covering all relevant policy periods
has been exhausted.


II.


A.


[4] We begin our analysis with a few background insurance law principles specific to the
continuous or “long-tail” injury at issue here, where *227  damage occurs over multiple policy
periods. (See State of California v. Continental Ins. Co. (2012) 55 Cal.4th 186, 195–196, 145
Cal.Rptr.3d 1, 281 P.3d 1000 (Continental).) In a much earlier iteration of this case, we noted “the
settled rule” is that “an insurer on the risk when continuous or **1207  progressively deteriorating
damage or injury first manifests itself remains obligated to indemnify the insured for the entirety
of the ensuing damage or injury,” up to the policy's limit. (Montrose Chemical Corp. v. Admiral
Ins. Co. (1995) 10 Cal.4th 645, 686, 42 Cal.Rptr.2d 324, 913 P.2d 878, italics added (Montrose I).)
“There is no requirement that ... the conditions giving rise to the damage or injury ... themselves
occur within the policy period in order for potential liability coverage to arise.” (Ibid.) Extending
this logic to the continuous injury context, we held that “bodily injury and property damage
which is continuous or progressively deteriorating throughout several policy periods is potentially
covered by all policies in effect during those periods.” (Id. at p. 689, 42 Cal.Rptr.2d 324, 913 P.2d
878.) This principle is also known as the “continuous injury trigger of coverage.” (Ibid.)


[5] In Aerojet-General Corp. v. Transport Indemnity Co. (1997) 17 Cal.4th 38, 57, 70 Cal.Rptr.2d
118, 948 P.2d 909 (Aerojet), we illustrated the principle with an example: If an insured company
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discharges a hazardous substance that causes property damage in the amount of $100,000 each year
for a span of 30 years, a $1 million insurance policy that is purchased for the first year of that 30-
year span would be required to pay the insured the full $1 million limit for indemnification. Even
though the damage traceable to the policy year in which the insurance policy was in effect only
amounted to $100,000, ***830  the insurer is liable for all damages. As we explained, the insurer's
obligation to pay is “triggered if specified harm is caused by an included occurrence, so long as at
least some such harm results within the policy period.” (Id. at p. 56, 70 Cal.Rptr.2d 118, 948 P.2d
909, fn.omitted, citing Montrose I, supra, 10 Cal.4th at pp. 669–673, 42 Cal.Rptr.2d 324, 913 P.2d
878.) “It extends to all specified harm caused by an included occurrence, even if some such harm
results beyond the policy period.” (Aerojet, at pp. 56–57, 70 Cal.Rptr.2d 118, 948 P.2d 909.)


[6] This “all sums” rule, as we described it in Aerojet, means that “insurers [a]re responsible for
defending the insured for all claims that involved the triggering damage” in a continuous injury
case; “as long as the policyholder is insured at some point during the continuing damage period,
the insurers' indemnity obligations persist until the loss is complete, or terminates.” (Continental,
supra, 55 Cal.4th at p. 197, 145 Cal.Rptr.3d 1, 281 P.3d 1000, citing Aerojet, supra, 17 Cal.4th
at p. 71, 70 Cal.Rptr.2d 118, 948 P.2d 909; see Continental, at p. 200, 145 Cal.Rptr.3d 1, 281
P.3d 1000 [under all sums allocation, insurers must “pay all sums for property damage attributable
to the [polluted] site, up to their policy limits, if applicable, as long as some of the continuous
property damage occurred while each policy was ‘on the loss’ ”].) We adopted this rule because,
contrary to Aerojet's stylized example, “[i]t is often ‘virtually impossible’ for an insured to prove
what specific damage occurred *228  during each of the multiple consecutive policy periods in
a progressive property damage case.” (Id. at p. 196, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) “If such
evidence were required, an insured who had procured insurance coverage for each year during
which a long-tail injury occurred likely would be unable to recover.” (Ibid.) The all sums approach,
we explained, “best reflects the insurers' indemnity obligations under the respective policies, the
insured's expectations, and the true character of the damages that flow from a long-tail injury.” (Id.
at p. 200, 145 Cal.Rptr.3d 1, 281 P.3d 1000.)


[7]  [8] Finally, recognizing that the limits of any one policy may be insufficient to cover the
entire liability resulting from a continuous injury, we concluded in Continental that the insured
may seek indemnification from every policy that covered a portion of the loss, up to the full limits
of each policy. (Continental, supra, 55 Cal.4th at p. 200, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) This
“all-sums-with-stacking indemnity principle,” we said, “properly incorporates the Montrose [I]
continuous injury trigger of coverage rule and the Aerojet all sums rule, and ‘effectively stacks the
insurance coverage from different policy periods to form one giant “uber-policy” with a coverage
limit equal to the sum of all purchased insurance policies.’ ” (Id. at p. 201, 145 Cal.Rptr.3d 1, 281
P.3d 1000.) “ ‘[T]his approach treats all the triggered insurance as though it were purchased in one
policy **1208  period’ ” and recognizes “the uniquely progressive nature of long-tail injuries that
cause progressive damage throughout multiple policy periods.” (Ibid.) Importantly, “the insured
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has immediate access to the insurance it purchased.” (Ibid.) The insurers can then sort out their
proportional share through actions for equitable contribution or subrogation. (Id. at p. 200, 145
Cal.Rptr.3d 1, 281 P.3d 1000; see Continental Cas. Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27,
37, 17 Cal.Rptr. 12, 366 P.2d 455.) 5


5 In a contribution action, an insurer that paid more than its share in the initial coverage
action can seek reimbursement from other insurers that were obligated to indemnify or
defend the same loss or claim. (Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65
Cal.App.4th 1279, 1293, 77 Cal.Rptr.2d 296.) The doctrine of equitable subrogation allows
an insurer to stand in the shoes of the insured and recover from third parties that are liable
to the insured for a loss that the insurer both insured and paid. (Id. at pp. 1291–1292, 77
Cal.Rptr.2d 296.) As a general matter, these types of actions allow insurers to apportion
liability for losses among themselves after the insured has been indemnified.


***831  Having adopted an all-sums-with-stacking approach to the coverage of long-tail injuries,
we are now presented with a follow-on question: In what order may an insured access excess
policies from different policy periods to cover liability arising from long-tail injuries? To illustrate
the parties' competing approaches, consider a hypothetical company that caused property damage
over three years that resulted in $90 million of damage. Further imagine that in each of these three
years, the company had purchased primary insurance with a $10 million limit and two layers of
excess insurance, each providing an additional $10 million of coverage:


*229
Year 1
 


Year 2
 


Year 3
 


$50 million
 
$40 million
 
$30 million
 


Policy 2A
 


Policy 2B
 


Policy 2C
 


$20 million
 


Policy 1A
 


Policy 1B
 


Policy 1C
 


$10 million
 


Primary Insurance
 


Primary Insurance
 


Primary Insurance
 


We are tasked with deciding between two proposed methods by which these six excess insurance
policies might be stacked after the primary insurance has been exhausted to cover the $90 million
liability in a way that “ ‘treats all the triggered insurance as though it were purchased in one policy
period.’ ” (Continental, supra, 55 Cal.4th at p. 201, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) Under
the insurers' proposed rule of horizontal exhaustion, the insured would have to exhaust all of its
lower layer excess coverage across all relevant policy periods before accessing any of its higher
layer coverage:
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***832  **1209
$90 million
 


Policy 2C
 


$80 million
 


Policy 2B
 


$70 million
 


Policy 2A
 


$60 million
 


Policy 1C
 


$50 million
 


Policy 1B
 


$40 million
 


Policy 1A
 


$30 million
 


Primary Insurance
 


$20 million
 


Primary Insurance
 


$10 million
 


Primary Insurance
 


Under Montrose's proposed rule of vertical exhaustion, in contrast, an insured would be permitted
to access any higher layer excess policy once it has exhausted the directly underlying excess policy
covering the same period:


$90 million
 


Policy 2C
 


$80 million
 


Policy 1C
 


$70 million
 


Policy 2B
 


$60 million
 


Policy 1B
 


$50 million
 


Policy 2A
 


$40 million
 


Policy 1A
 


$30 million
 


Primary Insurance
 


$20 million
 


Primary Insurance
 


$10 million
 


Primary Insurance
 


***833  Which approach applies depends on the terms of the parties' agreement. We therefore
begin by looking, as we must, to the language of the *230  insurance policies at issue. (Minkler
v. Safeco Ins. Co. of America (2010) 49 Cal.4th 315, 321, 110 Cal.Rptr.3d 612, 232 P.3d 612
(Minkler); **1210  AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 822–823, 274 Cal.Rptr.
820, 799 P.2d 1253.)
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B.


[9]  [10]  [11]  [12] “The principles governing the interpretation of insurance policies in
California are well settled. ‘Our goal in construing insurance contracts, as with contracts generally,
is to give effect to the parties' mutual intentions. [Citations.] “If contractual language is clear and
explicit, it governs.” [Citations.] If the terms are ambiguous [i.e., susceptible of more than one
reasonable interpretation], we interpret them to protect “ ‘the objectively reasonable expectations
of the insured.’ ” ’ ” (Minkler, supra, 49 Cal.4th at p. 321, 110 Cal.Rptr.3d 612, 232 P.3d 612.)
If these rules do not resolve an ambiguity, we may then “ ‘resort to the rule that ambiguities are
to be resolved against the insurer.’ ” (Ibid.)


[13] The parties' dispute centers on the meaning of the “other insurance” clauses in the excess
insurance policies. These clauses provide, in a variety of ways, that each policy shall be excess to
other insurance available to the insured, whether or not the other insurance is specifically listed
in the policy's schedule of underlying insurance. The insurers argue that these clauses call for a
rule of horizonal exhaustion because they restrict indemnification from any excess policy until the
insured has exhausted all other available insurance—which, in a case of long-tail injury, means
every policy with a lower attachment point from every policy period triggered by the continuous
injury.


Although the insurers' interpretation is not an unreasonable one, it is not the only possible
interpretation of the policy language. 6  The “other insurance” clauses at issue clearly require
exhaustion of underlying insurance, but none clearly or explicitly states that Montrose must
exhaust insurance with lower attachment points purchased for different policy periods. Policies
that disclaim coverage for amounts covered by “other underlying insurance,” or require exhaustion
of “all underlying insurance,” for example, could fairly be *231  read to refer only to other directly
underlying insurance in the same policy period that was not specifically identified in the schedule
of underlying insurance, anticipating that the scheduled underlying insurance may later be replaced
or supplemented with different policies.


6 Nor, contrary to the insurers' suggestion, has this interpretation already been adopted in
California cases. The insurers invoke various cases interpreting “other insurance” clauses
in other settings, but none addresses the question here: whether “other insurance” clauses
require horizontal exhaustion of excess insurance policies in cases involving long-tail injury.
(See, e.g., Legacy Vulcan Corp. v. Superior Court (2010) 185 Cal.App.4th 677, 689–690,
110 Cal.Rptr.3d 795 [addressing defense obligations of a policy providing both excess
and “umbrella” defense coverage]; Peerless Cas. Co. v. Continental Cas. Co. (1956) 144
Cal.App.2d 617, 625–626, 301 P.2d 602 [excess insurer not required to contribute when
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insurance settlement was prorated across two primary insurers and at least one primary policy
remained unexhausted].)


Other formulations require deductions for, in the words of one set of representative policies, all
“other insurances (whether recoverable or not) other than the underlying insurance and excess
insurance purchased specifically to be in excess of this policy.” (Italics added.) If this language
were read to apply to insurance purchased ***834  for other policy periods, it could fairly be
understood to require the exhaustion of every other insurance policy at every attachment point—not
merely, as the insurers' theory of horizontal exhaustion would have it, excess policies from other
policy periods that contain lower attachment points. The insurers do not advance this expansive
reading, however; they contend that the reference to “other insurance,” properly understood, means
“other underlying insurance”—that is, only excess insurance with lower attachment points from all
relevant policy periods. The insurers do not explain why the reference is not properly understood
to mean “other directly underlying insurance”—that is, a requirement that the insured exhaust only
excess insurance with lower attachment points from the same policy period. This is one clue that
the plain language of these clauses is not adequate to resolve the dispute in the insurers' favor.


Consideration of the traditional use of “other insurance” clauses reinforces our doubts about
the insurers' interpretation. As **1211  we have previously explained, “ ‘[h]istorically, “other
insurance” clauses were designed to prevent multiple recoveries when more than one policy
provided coverage for a particular loss.’ ” (Dart Industries, Inc. v. Commercial Union Ins. Co.
(2002) 28 Cal.4th 1059, 1079, 124 Cal.Rptr.2d 142, 52 P.3d 79 (Dart).) They have not generally
been understood as dictating a particular exhaustion rule for policyholders seeking to access
successive excess insurance policies in cases of long-tail injury.


In Dart, we considered the meaning of an “other insurance” clause in a different context. There, the
policyholder had acquired successive primary policies covering multiple decades and subsequently
sought defense and indemnity from one of its primary insurers for a continuous injury during that
time even though the policy provided by that insurer had been lost or destroyed. (Dart, supra, 28
Cal.4th at pp. 1064–1065, 124 Cal.Rptr.2d 142, 52 P.3d 79.) The policyholder was able to prove
the material terms of the policy, but the insurer argued that its contractual obligations may have
been relieved or reduced by an “other insurance” clause in the lost policy, pointing to the other
policies purchased for the period during which the injury occurred. (Id. at p. 1078, 124 Cal.Rptr.2d
142, 52 P.3d 79.) We rejected this argument, explaining that reliance on an “other insurance”
clause could *232  not be used to “defeat the insurer's obligations altogether.” (Id. at p. 1079,
124 Cal.Rptr.2d 142, 52 P.3d 79.) In other words, the insurer in Dart could not simply invoke the
possibility of an “other insurance” clause to escape its coverage obligations. We reasoned, in a
passage the parties have focused on here: “ ‘[A]pportionment among multiple insurers must be
distinguished from apportionment between an insurer and its insured. When multiple policies are
triggered on a single claim, the insurers' liability is apportioned pursuant to the “other insurance”
clauses of the policies [citation] or under the equitable doctrine of contribution [citations]. That
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apportionment, however, has no bearing upon the insurers' obligations to the policyholder. ... The
insurers' contractual obligation to the policyholder is to cover the full extent of the policyholder's
liability (up to the policy limits).’ ” (Id. at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79, quoting
Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co. (1996) 45 Cal.App.4th 1, 105–
106, 52 Cal.Rptr.2d 690.)


The parties dispute whether Dart meant to set out a categorical view of the meaning of “other
insurance” clauses in cases of continuous injury and whether that view forecloses the insurers'
proposed interpretation of the “other insurance” clauses in ***835  the distinct context we
confront here. Citing Dart, Montrose asserts that the “other insurance” clauses are relevant
to contribution actions between insurers but not to coverage actions between insurers and
policyholders. (See State of California v. Continental Ins. Co., supra, 15 Cal.App.5th at p. 1032,
223 Cal.Rptr.3d 716.) We need not rely on any such categorical rule in this case, however; it is
enough to observe that Dart undermines the insurers' claim that the “other insurance” clauses
clearly and explicitly call for a rule of horizontal exhaustion.


In rejecting the insurer's claim in Dart, we emphasized that “other insurance” clauses have not
traditionally been used to address questions concerning the obligation of successive insurers to
indemnify policyholders for a continuously manifesting injury (a question which, as Dart reminds
us, “is a separate issue from the obligations of the insurers to each other” (Dart, supra, 28 Cal.4th
at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79)). (Id. at p. 1078, fn. 6, 124 Cal.Rptr.2d 142, 52
P.3d 79.) Elaborating on the same point, the Restatement explains that “other insurance” clauses
have generally been used to address “[a]llocation questions with respect to overlapping concurrent
policies.” (Rest., Liability Insurance, supra, § 40, com. c, p. 345, italics added.) Consistent with this
understanding, most courts to address the issue have found that “other insurance” clauses are not
aimed at governing the proper allocation of liability among successive insurers in cases of long-tail
injury or the appropriate sequence in which a policyholder may access its insurance across several
policy periods. (Id., § 41, com. j, p. 361; see In re Viking Pump, Inc. (2016) 27 N.Y.3d 244, 266 [33
N.Y.S.3d 118, 131, 52 N.E.3d 1144, 1157] [holding that “other insurance” clauses do not mandate
horizontal exhaustion under all sums allocation, and explaining **1212  that *233  “ ‘other
insurance’ clauses ‘apply when two or more policies provide coverage during the same period, and
they serve to prevent multiple recoveries from such policies’ .... [O]ther insurance clauses are not
implicated in situations involving successive—as opposed to concurrent—insurance policies”];
see also Steadfast Insurance Co. v. Greenwich Ins. (2019) 385 Wis.2d 213, 228, [922 N.W.2d
71, 79] [“ ‘The accepted meaning of “other insurance” provisions does not include application to
successive insurance policies.’ ”]; Ohio Cas. Ins. Co. v. Unigard Ins. Co. (2012) 268 P.3d 180, 184
[“ ‘[O]ther insurance’ provisions do not apply to successive insurers.”]; Boston Gas Co. v. Century
Indem. Co. (2009) 454 Mass. 337, 361, [910 N.E.2d 290, 308] [“ ‘[O]ther insurance’ clauses simply
reflect a recognition of the many situations in which concurrent, not successive, coverage would
exist for the same loss.”]; Benjamin Moore & Co. v. Aetna Casualty (2004) 179 N.J. 87, 843 A.2d
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1094, 1101 [“ ‘[O]ther insurance’ clauses, which are provisions typically designed to preclude
a double recovery when multiple, concurrent policies provide coverage for a loss[,] ... [are] not
generally applicable in the continuous-trigger context where successive rather than concurrent
policies [are] at issue.”].) Given the generally understood purpose of “other insurance” clauses,
it is difficult to read the clauses here as a clear and explicit direction to adopt a requirement of
horizontal exhaustion in cases of long-tail injury.


While the “other insurance” clauses do not speak clearly to the question before us, other aspects
of the insurance policies strongly suggest that the exhaustion requirements were meant to apply
to directly underlying insurance and not to insurance purchased for other policy periods. First and
most obviously, the excess policies explicitly state their attachment point, generally by referencing
a specific dollar ***836  amount of underlying insurance in the same policy period that must
be exhausted. For example, certain Fireman's Fund Insurance Company policies provide: “It is
a condition of this policy that the insurance afforded under this policy shall apply only after
all underlying insurance has been exhausted.” The policies then list the “Underlying Insurance
Limit of Liability”—for example, “$30,000,000 each occurrence $30,000,000 aggregate.” In
other words, this policy agrees to indemnify Montrose once it has exhausted $30 million of
underlying insurance. But under the insurers' theory of horizontal exhaustion, Montrose would not
be permitted to access this policy until it has exhausted $30 million of underlying insurance for
every relevant policy period—which would add up to substantially more than $30 million. Indeed,
here, where the continuous injury occurred over the course of a quarter century, such a rule would
increase the operative attachment point for this policy from $30 million to *234  upwards of $750
million. Thus, where aggregate liability amounts to approximately $200 million, Montrose would
not be able to access an insurance policy that, by its terms, kicks in after $30 million of underlying
insurance is exhausted.


Relatedly, the excess policies regularly include or reference schedules of underlying insurance—
all for the same policy period. Under Montrose's reading, these schedules provide a presumptively
complete list of insurance coverage that must be exhausted before the excess policy may be
accessed, with the “other insurance” clauses serving as a backstop to prevent double recovery in
the rare circumstance where underlying coverage changes after the excess policy is written. (See
Dart, supra, 28 Cal.4th at p. 1079, 124 Cal.Rptr.2d 142, 52 P.3d 79.) But under the insurers' rule
of horizontal exhaustion, these schedules would represent only a fraction—perhaps only a small
fraction—of the insurance policies that must be exhausted before a given excess policy may be
accessed.


In sum, the “other insurance” clauses do not clearly specify whether a rule of horizontal or vertical
exhaustion applies here. Read in isolation, the “other insurance” clauses might plausibly be read to
perform the function the insurers ascribe to them. But read in conjunction with the actual language
of other provisions in the policies, and in light of their historical role of governing allocation
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between overlapping concurrent policies, the insurers' reading becomes less likely. Rather, in the
absence of any more persuasive indication that the parties intended otherwise, the policies are
most naturally read to mean that **1213  Montrose may access its excess insurance whenever it
has exhausted the other directly underlying excess insurance policies that were purchased for the
same policy period.


C.


To the extent any of the language of these policies remains ambiguous, we resolve these
ambiguities to protect “ ‘ “ ‘the objectively reasonable expectations of the insured.’ ” ’ ” (Minkler,
supra, 49 Cal.4th at p. 321, 110 Cal.Rptr.3d 612, 232 P.3d 612.) Consideration of the parties'
reasonable expectations favors a rule of vertical exhaustion rather than horizontal exhaustion.


For starters, applying the horizontal exhaustion rule would be far from straightforward. The
insurers describe the rule in simple terms: as a matter of traveling across “layers” of stacked
“blocks” of excess insurance coverage before the insured may travel upwards. But this depiction
suggests a degree of standardization across policies that does not exist. The policies Montrose
purchased come in all shapes and sizes, each covering different ***837  periods of time, providing
different levels of coverage, and setting forth distinct exclusions, terms, and conditions. Given all
of these variations across the relevant *235  dimensions, how would a rule of horizonal exhaustion
apply? If one were to stack the excess policies on a graph based on their coverage limits or
attachment points, the first layer of excess insurance in 1984, for example, would appear to reach as
high as the 13th layer of excess coverage in 1974. To which horizontal layer does the 1984 policy
belong? The policies do not say. Nor does anything in the text of these policies tell us how an “other
insurance” clause in a policy from one period ought to apply to a policy from another period that
contains both a lower attachment point and a higher coverage limit. The policies' silence on these
basic, foundational questions tends to undermine the idea the parties expected such a rule to apply.


But perhaps more importantly, because the exclusions, terms, and conditions may vary from one
policy to another, a rule of horizontal exhaustion would create significant practical obstacles to
securing indemnification. As the Court of Appeal stated in State of California v. Continental
Ins. Co., supra, 15 Cal.App.5th at page 1033, 223 Cal.Rptr.3d 716, “if a lower-layer insurer for
a different policy period happened to claim that some exclusion in its policy applied, a court
could not determine whether Continental's policies were triggered without first determining that
exclusion claim.” Such a rule would put the insured to the considerable expense of establishing a
right to coverage under the definitions, terms, conditions, and exclusions from policies in every
policy period triggered by the continuous injury. Coverage under less restrictive policies would
be delayed until more restrictive policy terms are adjudicated. In sum, “[h]orizontal exhaustion
would create as many layers of additional litigation as there are layers of policies.” (Westport
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Ins. Corp. v. Appleton Papers Inc. (Wis.Ct.App. 2010) 327 Wis.2d 120, 787 N.W.2d 894, 918.)
What is more, requiring a policyholder to litigate the terms and conditions of all policies with
lower attachment points in every policy period before accessing policies with higher attachment
points would effectively increase the attachment point—thereby undermining the policyholder's
reasonable expectation that coverage would be triggered upon the exhaustion of the amount listed
as the policy's stated attachment point. Objectively speaking, the parties could not have intended to
require the insured to surmount all these hurdles before the insured may access the excess insurance
it has paid for.


The insurers counter that the rule of horizontal exhaustion is logically compelled by our adoption of
an all-sums-with-stacking approach to liability for long-tail injuries. They argue that if the insured
is to have access to all policies across all relevant policy periods, it only makes sense that the
insured must seek indemnification based on its excess coverage across all relevant policy periods;
to do otherwise, the insurers assert, would “artificially break[ ]” the long-tail injury into distinct
periods, contrary to our holding in Continental. (Continental, supra, 55 Cal.4th at p. 201, 145
Cal.Rptr.3d 1, 281 P.3d 1000.) But the insurers' conclusion does not follow. A rule of vertical
exhaustion does not *236  restrict the insured from accessing excess coverage **1214  from other
policy periods if the terms and conditions are otherwise met; it merely relieves the insured of the
obligation of establishing whether all of the applicable terms and conditions at any given “layer”
of excess coverage are met before it accesses the next “layer” of coverage. There is no evident
inconsistency between an all sums approach and one that avoids placing this ***838  burden on
the insured, with its associated delays, before the insured may access its excess insurance.


But if horizontal exhaustion imposes a heavy burden on the insured, the insurers claim that vertical
exhaustion is “totally unfair” to them because “decades' worth of environmental damage [could]
fall on the shoulders of disfavored insurers who happened to provide excess insurance ... during
that single unlucky year or two.” This argument is not different in kind from arguments we have
already considered and rejected in adopting the all-sums-with-stacking approach to the coverage of
long-tail injuries. (See, e.g., Continental, supra, 55 Cal.4th at pp. 199–200, 145 Cal.Rptr.3d 1, 281
P.3d 1000; id. at pp. 201–202, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) What we have said in prior cases
applies here as well: There is no evident unfairness to insurers when their insureds incur liabilities
triggering indemnity coverage under the negotiated policy contract. 7  Just as the all-sums-with-
stacking approach allows the insured “immediate access to the insurance it purchased,” so, too,
does vertical exhaustion in a continuous injury case. (Continental, at p. 201, 145 Cal.Rptr.3d 1,
281 P.3d 1000.)


7 Whether losses may be partially allocated to the insured for policy periods in which the
insured chose to self-insure is a question not presented here.
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Equally to the point, nothing about the rule of vertical exhaustion requires a single insurer
to shoulder the burden of indemnification alone. As we explained in the context of primary
insurance, “the obligation of successive primary insurers to cover a continuously manifesting
injury is a separate issue from the obligations of the insurers to each other.” (Dart, supra, 28
Cal.4th at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79.) Even though a rule of vertical exhaustion
permits Montrose to access excess insurance from any given policy period, provided the directly
underlying insurance has been exhausted, insurers may seek contribution from other excess
insurers also liable to the insured. The exhaustion rule does not alter the usual rules of equitable
contribution between insurers. An insurer required to provide excess coverage for a long-tail
injury may lessen its burden by seeking reimbursement from other insurers that issued policies
during the relevant period. Once again, the critical difference between a rule of vertical exhaustion
and horizontal exhaustion thus is not whether a single disfavored excess insurer will be made to
carry a disproportionate burden of indemnification, but instead whether the administrative task of
spreading the loss among insurers is one that must be borne by the insurer instead of the insured.
There is no obvious unfairness to insurers from a rule that requires them to bear this administrative
burden.


*237  The insurers lean heavily on Community Redevelopment Agency v. Aetna Casualty &
Surety Co. (1996) 50 Cal.App.4th 329, 57 Cal.Rptr.2d 755, but that case addresses a meaningfully
different scenario and thus offers no real lessons for resolving the question now before us. In
Community Redevelopment, a primary insurer sought contribution from an excess insurer for
defense costs on behalf of the insured in a case involving continuous loss. To resolve the conflict,
the court applied what it termed a “horizontal exhaustion rule”; under that rule, the court held, an
excess insurer in a continuous injury case is not required “to ‘drop down’ and provide a defense
to a common insured before the liability limits of all primary insurers on the risk have been
exhausted.” (Id. at p. 332, 57 Cal.Rptr.2d 755.) In adopting that rule, the court explained: “Absent
a provision in the excess policy specifically describing and limiting the underlying insurance,
***839  a horizontal exhaustion rule should be applied in continuous loss cases because it is most
consistent with the principles enunciated in Montrose [I, supra, 10 Cal.4th 645, 42 Cal.Rptr.2d
324, 913 P.2d 878]. ... Under the principle of horizontal exhaustion, all of the primary policies must
exhaust before any **1215  excess will have coverage exposure.” (Community Redevelopment,
at p. 340, 57 Cal.Rptr.2d 755.)


This case differs from Community Redevelopment in fundamental respects. This case, unlike
Community Redevelopment, is not a contribution action between primary and excess insurers; it
is, rather, a coverage dispute between excess insurers and their insured. Regardless of whether
Community Redevelopment was correct to apply a rule of horizontal exhaustion in that distinct
context—a question not presently before us—we are unpersuaded that the reasoning of Montrose
I requires us to apply a rule of horizontal exhaustion that would limit Montrose's ability to access
the excess insurance coverage it has paid for.
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In sum, we conclude that in a case involving continuous injury, where all primary insurance has
been exhausted, the policy language at issue here permits the insured to access any excess policy for
indemnification during a triggered policy period once the directly underlying excess insurance has
been exhausted. Parties to insurance contracts are, of course, free to write their policies differently
to establish alternative exhaustion requirements or coverage allocation rules if they so wish. (See
Continental, supra, 55 Cal.4th at p. 202, 145 Cal.Rptr.3d 1, 281 P.3d 1000.)


D.


As noted earlier, Travelers opposes Montrose's motion for summary adjudication on two
independent grounds. First, Travelers argues that Montrose's requested declaration, which
would permit Montrose to “seek indemnification” from an excess policy upon establishing that
“its liabilities are sufficient to  *238  exhaust the underlying policy(ies) in the same policy
period,” (italics added & omitted), is directly contrary to the terms of the Travelers policies, which
require actual exhaustion before a policyholder may access excess coverage. Second, Travelers
argues that its policies with Montrose must be construed under Connecticut or New York law,
rather than California law as assumed by Montrose's petition, given Montrose's principal place
of business at the time the Travelers policies were issued. The lower court did not reach either
of these issues because it determined for other reasons that Montrose is not entitled to summary
adjudication. (Montrose II, supra, 14 Cal.App.5th at p. 1336, fn. 9, 222 Cal.Rptr.3d 748.)


These arguments are not properly before us. We granted Montrose's petition to determine whether
Montrose may seek coverage from its excess policies under a rule of vertical exhaustion rather
than horizontal exhaustion. The choice between these two rules does not alter any of the remaining
prerequisites Montrose must satisfy to obtain indemnification, including actual exhaustion of
directly underlying insurance, according to the specific terms of its excess policies. And because
the lower courts have not addressed the competing claims about choice of law, we decline to resolve
the matter in the first instance. (See Guz v. Bechtel National Inc. (2000) 24 Cal.4th 317, 348, 100
Cal.Rptr.2d 352, 8 P.3d 1089.) Whether California law governs the construction of Montrose's
policies with Travelers is a question for the Court of Appeal on remand.


III.


California law permits Montrose to seek indemnification under any excess policy once Montrose
has exhausted the underlying ***840  excess policies in the same policy period. Montrose is
not required to exhaust excess insurance at lower levels for all periods triggered by continuous
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injury before obtaining coverage from higher level excess insurance in any period. We reverse the
judgment of the Court of Appeal and remand for further proceedings consistent with this opinion.


Cantil-Sakauye, C. J., Liu, J., Cuéllar, J., Groban, J., Elia, J., *  and Brown, J., **  concurred.


On May 27, 2020, the opinion was modified to read as printed above.
* Associate Justice of the Court of Appeal, Sixth Appellate District, assigned by the Chief


Justice pursuant to article VI, section 6 of the California Constitution.


** Associate Justice of the Court of Appeal, First Appellate District, Division Four, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.


All Citations


9 Cal.5th 215, 460 P.3d 1201, 260 Cal.Rptr.3d 822, 20 Cal. Daily Op. Serv. 2969, 2020 Daily
Journal D.A.R. 3112
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177 Cal.App.4th 272
Court of Appeal, Second District,


Division 8.


NORTH AMERICAN CAPACITY INSURANCE COMPANY, Plaintiff and Appellant,
v.


CLAREMONT LIABILITY INSURANCE COMPANY, Defendant and Respondent.


No. B207878.
|


Aug. 4, 2009.


Synopsis
Background: After participating in a settlement of a construction defect action against insured
general contractor, commercial general liability (CGL) insurer brought action against CGL
and umbrella insurer for equitable contribution. The Superior Court, Los Angeles County, No.
BC366840, John P. Shook, J., entered judgment for defendant after court trial. Plaintiff appealed.


Holdings: The Court of Appeal, Flier, J., held that:


[1] general contractor's work on house was deemed to be completed upon the notice of completion;


[2] contractors warranty endorsements were not ambiguous;


[3] contractors warranty endorsements were not rendered unenforceable by any retroactivity;


[4] excess liability coverage did not “drop down” to provide alternate primary coverage;


[5] extended liability coverage did not “drop down” to provide alternate primary coverage;


[6] evidence supported trial court's allocation of relative responsibility among independent
contractors for particular defective conditions; and


[7] assessment of contribution based on time on risk and general contractor's noncompliance with
condition precedent to coverage was proper.


Affirmed.
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West Headnotes (28)


[1] Insurance Application of rules of contract construction
Notwithstanding that insurance policies have special features, they are still contracts, to
which ordinary rules of contractual interpretation apply.


[2] Insurance Laypersons or experts
If a lay person would ascribe to insurance contract language a meaning that is not
ambiguous, courts apply that meaning. West's Ann.Cal.Civ.Code § 1644.


[3] Insurance Proration and Allocation
Insurance Contribution Among Insurers
Trial court's finding that an insured general contractor's work on the construction of a house
was first “put to its intended use” and thus deemed to be completed under commercial
general liability (CGL) policy on the date reflected in the notice of completion, in
calculating insurer's “time on the risk” under the policy's “completed operations” coverage
for purposes of equitable contribution between insurers, was supported by substantial
evidence, including city inspector's testimony that a certificate of occupancy issued earlier
did not necessarily indicate the house was habitable, evidence that general contractor paid
liquidated damages from the date the resident moved into the house until two days after
the notice of completion, and resident's testimony that work continued on the house even
after the notice of completion.


3 Cases that cite this headnote


[4] Insurance Questions of law or fact
Insurance Products and completed operations hazards
The point at which a job site has been put to its intended use, for purposes of a commercial
general liability (CGL) policy deeming the work to be “completed” when the job site has
been put to its intended use, is a question of fact to be determined under the conditions
and circumstances of each case.


3 Cases that cite this headnote
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[5] Insurance Liability insurance
Contractors warranty endorsements in general contractor's commercial general liability
(CGL) and umbrella policies, requiring the insured to obtain both a hold harmless
agreement and a certificate of insurance from each contractor as a condition precedent
to coverage, were not rendered unenforceable by any ambiguity, where the primary
CGL policy contained conspicuous references to “Forms Applicable to All Coverage
Forms” on the pages listing the premium and limits of insurance, the forms list itself
appeared on the fourth page of the policy and included a reference to a “Contractors
Warranty Endorsement,” the contractors warranty endorsement was equally prominent and
conspicuous in the umbrella policy, and the endorsements were clearly spelled out.


[6] Insurance Liability insurance
Contractors warranty endorsements in general contractor's commercial general liability
(CGL) and umbrella policies, requiring the insured to obtain both a hold harmless
agreement and a certificate of insurance from each contractor, represented conditions
precedent to coverage rather than exclusions from coverage, where the endorsements
stated that “such coverage as is afforded by this policy shall not apply to operations
performed by independent contractors unless” the conditions were fulfilled.


7 Cases that cite this headnote


[7] Insurance Conditions Precedent
In an insurance policy, a condition precedent refers to an act, condition or event that must
occur before the insurance contract becomes effective or binding on the parties.


9 Cases that cite this headnote


[8] Insurance Conditions Precedent
In general, in an insurance policy, conditions neither confer nor exclude coverage for
a particular risk but, rather, impose certain duties on the insured in order to obtain the
coverage provided by the policy.


7 Cases that cite this headnote


[9] Insurance Liability insurance
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Contractors warranty endorsements in general contractor's commercial general liability
(CGL) and umbrella policies, providing that the coverage “shall not apply” unless the
insured “has” obtained both a hold harmless agreement and a certificate of insurance
from each contractor, were not rendered unenforceable by any retroactivity under
“fundamental” principles of California law, even if general contractor had already entered
into contracts that did not meet the requirements of the endorsements before accepting
the policy, since general contractor could have protected itself by obtaining from its
independent contractors agreements for indemnity and certificates of insurance before
entering into the policy or by seeking modification of the policy term.


See Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2009) ¶
7:1415 (CAINSL Ch. 7E-A); 11 Miller & Starr, Cal. Real Estate (3d ed. 2001) § 29:12; 2
Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 66; Annot., Risks covered by
contractor's liability policy (1945) 156 A.L.R. 1285.


[10] Insurance Liability insurance
Under contractors warranty endorsements in general contractor's umbrella liability policy,
providing that “such coverage as is afforded by this policy shall not apply to operations
performed by independent contractors unless” the insured “will receive” and “will obtain”
a hold harmless agreement and a certificate of insurance from each independent contractor,
the contractors warranty endorsement would apply to all times the general contractor
sought coverage for operations performed or to be performed on its behalf by an
independent contractor, whether or not the subcontracts were already in existence at the
policy's inception.


1 Cases that cite this headnote


[11] Insurance Primary and excess insurance
In the context of a liability policy, “primary coverage” provides immediate coverage upon
the occurrence of a loss or the happening of an event giving rise to liability.


2 Cases that cite this headnote


[12] Insurance Primary and excess insurance, in general
“Primary coverage” is defined as insurance coverage whereby, under the terms of the
policy, liability attaches immediately upon the happening of the occurrence that gives rise
to liability.
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3 Cases that cite this headnote


[13] Insurance Primary and excess insurance
Insurance Effect of other insurance
In the context of liability insurance, a primary insurer generally has the primary duty to
defend and to indemnify the insured, unless otherwise excused or excluded by specific
policy language.


3 Cases that cite this headnote


[14] Insurance Primary and excess insurance
Insurance Scope of coverage
In the context of liability insurance, excess insurance provides coverage after other
identified insurance is no longer on the risk.


1 Cases that cite this headnote


[15] Insurance Primary and excess insurance, in general
Insurance Scope of coverage
“Excess coverage” means coverage whereby, under the terms of the policy, liability
attaches only after a predetermined amount of primary coverage has been exhausted.


1 Cases that cite this headnote


[16] Insurance Scope of coverage
Insured's excess liability coverage did not “drop down” to provide alternate primary
coverage for a claim that was not payable under insured's primary liability coverage due
to an unsatisfied condition precedent to coverage, where the excess liability coverage
provided that it applied only if “the underlying insurance also applies, or would apply but
for the exhaustion of its applicable limits of insurance”; the underlying primary liability
coverage did not apply to the claim.


5 Cases that cite this headnote


[17] Insurance Scope of coverage
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Insured's extended liability coverage did not “drop down” to provide alternate primary
coverage for a claim that was not fully payable under insured's primary liability
coverage due to an unsatisfied condition precedent to coverage in a contractors warranty
endorsement, under policy language stating that the coverage did not apply to injury “that
is the subject of” the underlying primary liability coverage; the claim against insured was
“the subject of” the underlying primary policy, even if only a portion of the claim was
covered as a result of the insured's failure to comply with the condition precedent.


4 Cases that cite this headnote


[18] Insurance Commencement of Duty;  Conditions Precedent
Under the California rule of “horizontal exhaustion,” all primary liability insurance must
be exhausted before an excess insurer must “drop down” to defend an insured, particularly
in cases of continuing loss.


4 Cases that cite this headnote


[19] Evidence Weight and Sufficiency as to Particular Subjects of Expert Evidence
Insurance Actions
Trial court's allocation of relative responsibility among independent contractors for
particular defective conditions, in determining equitable contribution between one liability
insurer that covered losses caused by all independent contractors and another liability
insurer that covered losses caused only by some of them, was supported by substantial
evidence, including the expert testimony of an architect who gave his opinion regarding
the relative percentages of responsibility, and who testified that he had examined such
details as the defects in the home, the work the subcontractor was hired to perform, the
manner in which that work should have been performed and manner in which it was
actually performed, the problem created by the work, and the damage caused thereby.
West's Ann.Cal.Evid.Code § 801.


2 Cases that cite this headnote


[20] Evidence Matters Directly in Issue
Expert testimony of architect regarding the allocation of relative responsibility among
independent contractors for particular defective conditions did not usurp the court's role as
trier of fact, in an equitable contribution action between one liability insurer that covered
losses caused by all independent contractors and another liability insurer that covered
losses caused only by some of them, even though architect gave his opinion regarding the
relative percentages of responsibility. West's Ann.Cal.Evid.Code § 805.
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1 Cases that cite this headnote


[21] Evidence Hearsay
An expert may rely on hearsay to form an opinion, but the expert should not bring before
the trier of fact incompetent hearsay evidence under the guise of reasons for his opinion.
West's Ann.Cal.Evid.Code § 801.


11 Cases that cite this headnote


[22] Appeal and Error Credibility and Number of Witnesses
Not even testimony which is subject to justifiable suspicion justifies the reversal of a
judgment, for it is the exclusive province of the trier of fact to determine the credibility of
a witness and the truth or falsity of the facts upon which a determination depends.


[23] Contribution Common Interest or Liability
“Equitable contribution” is the right to recover from a co-obligor who shares a liability
with the party seeking contribution.


5 Cases that cite this headnote


[24] Insurance Contribution Among Insurers
When several insurers are obligated to indemnify or defend the same loss or claim, and
one insurer has paid more than its share of the loss or defended the action, equitable
contribution permits reimbursement to the insurer that paid on the loss for the excess it
paid over its proportionate share of the obligation, on the theory that the debt it paid was
equally and concurrently owed by the other insurers and should be shared by them pro rata
in proportion to their respective coverage of the risk.


6 Cases that cite this headnote


[25] Insurance Contribution Among Insurers
Insurance Primary and excess insurers
When equitable contribution permits reimbursement to a liability insurer that paid on a
loss for the excess it paid over its proportionate share of the obligation, the application
of equitable considerations must be made on a case-by-case basis, in light of varying
equitable considerations which may arise, and which affect the insured and the primary
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and excess carriers, and which depend upon the particular policies of insurance, the nature
of the claim made, and the relation of the insured to the insurers.


1 Cases that cite this headnote


[26] Insurance Contribution Among Insurers
When equitable contribution permits reimbursement to a liability insurer that paid on a
loss for the excess it paid over its proportionate share of the obligation, in the absence of
compelling equitable reasons otherwise, the courts should not impose an obligation on an
insurer that contravenes a provision in its insurance policy.


5 Cases that cite this headnote


[27] Insurance Proration and Allocation
Insurance Contribution Among Insurers
Trial court acted within its discretion, in assessing equitable contribution between general
contractor's two liability insurers after the settlement of a construction defect lawsuit,
in determining that $909,574 of the $1.1 million settlement was covered solely under
one insurer's policy due to general contractor's failure to comply with the other insurer's
contractors warranty endorsement for the contractors which caused that portion of the loss,
and then apportioning the remaining $190,426 of the settlement based on the two insurers'
time on the risk.


1 Cases that cite this headnote


[28] Appeal and Error Verdict, Findings, Sufficiency of Evidence, and Judgment
If right upon any theory of the law applicable to the case, a trial court's judgment must
be sustained on appeal regardless of the considerations which may have moved the trial
court to its conclusion.


7 Cases that cite this headnote


Attorneys and Law Firms


**229  Grimm, Vranjes, McCormick & Graham, A. Carl Yaeckel and Charles A. Phillips, San
Diego, for Plaintiff and Appellant.
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Selman Breitman, Sheryl W. Leichenger, Eldon S. Edson and Tam T. Glunt, Los Angeles, for
Defendant and Respondent.


FLIER, J.


*275  INTRODUCTION


This is an action for equitable contribution between two insurers. North American Capacity
Insurance Company (NAC) seeks equitable contribution from Claremont Liability Insurance
Company (Claremont) for NAC's alleged overpayment towards settlement of an underlying action
against their mutual *276  insured, general contractor JD Group, Inc. (JDG). The two insurers
paid a total of $1.1 million on JDG's behalf as part of a $2.2 million global settlement of a property
owner's underlying action for defective construction of a home. Of the $1.1 million settlement sum
paid on JDG's behalf, NAC paid $800,000 and Claremont contributed $300,000. NAC brought the
present action claiming Claremont did not contribute its equitable share of the settlement under
their respective policies of insurance.


The court found after a bench trial that $909,574 of the $1.1 million settlement was covered solely
under NAC's policy and $190,426 was covered by both policies. Of the $190,426 covered by
both policies, the court allocated responsibility for payment between the two insurers according
to their proportionate “time on the risk,” which is the period of time that elapsed between the
date the underlying construction project was completed and the date coverage under the final
policy, which was issued by NAC, expired. Based on time on the risk, the court calculated
NAC had responsibility to pay $150,398.45 and Claremont had responsibility to pay $40,027.55
of the $190,426 amount. Under these calculations, the court found NAC responsible to pay a
total of $1,059,972.46 and Claremont was responsible to pay $40,027.55 of the $1.1 million
the two carriers collectively paid on JDG's behalf toward the global settlement. Because NAC
had contributed only $800,000, which was less than its share of responsibility under the court's
calculations, the court denied NAC any recovery on its complaint for equitable contribution against
Claremont, resulting in this appeal.


The allocation of $909,574 to NAC is at the heart of this appeal. The court allocated this sum solely
to NAC largely because a “contractors warranty endorsement” in Claremont's primary policy
excluded liability coverage for operations completed by an independent contractor **230  unless
the insured obtained both (1) a hold harmless agreement from the contractor, and (2) a certificate
of insurance showing the contractor was insured. In practical effect, this endorsement shifted
damages caused by the independent contractor to the contractor and its carrier, rather than JDG
and Claremont, and placed the risk of the contractor's defective performance upon the contractor
and its carrier. In the present instance, the court found that JDG retained a number of independent
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contractors who were responsible for $909,574 in damages but, because JDG had failed to comply
with the contractors warranty endorsement for those contractors, Claremont was not responsible
to pay for those damages.


We hold (1) substantial evidence supports the trial court's findings regarding the project completion
date; (2) the court did not err in ruling that the contractors warranty endorsements in Claremont's
policies were enforceable preconditions for coverage; and (3) coverage was not available under
*277  Claremont's umbrella policy. Furthermore, substantial evidence supports the trial court's
allocation of relative responsibility to the carriers, and the court properly exercised its discretion
in setting the amounts of equitable contribution. We therefore affirm.


FACTS


1. Construction of Home
JDG is a general contractor which agreed to build a large home in Los Angeles, California, for a
property owner. Construction began in 1998, and JDG retained numerous independent contractors
to assist in building the home. The final inspection by the city building and safety inspector took
place in January 2001, and the City issued a certificate of occupancy for the residence on April
23, 2001.


The work called for under the construction contract was not timely completed, and JDG paid the
homeowner liquidated damages from May 2001 to September 30, 2001. The owner and his family
moved into the home about May 2001, while construction was still ongoing. 1


1 Work on the residence continued for some time past September 28, 2001. The owner testified
by deposition that active construction of the residence continued for an additional year after
he moved into the home in spring 2001.


A notice of completion for the construction project indicating a completion date of September 28,
2001, was executed and recorded by an agent of the homeowner.


2. Underlying Action
On January 5, 2005, the homeowner filed a complaint for breach of contract against JDG. The
complaint alleged the residence, as built by JDG, contained numerous flaws and defects, including
conditions that resulted or would result in leaks or water intrusion of the windows, roof and external
walls.
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3. Tender of Defense, Cross-complaint and Settlement of Underlying Action


A. Tender of Defense and Cross–Complaint
NAC and Claremont insured JDG at different periods. Claremont issued to JDG a primary
commercial general liability policy, as well as an excess/umbrella policy (umbrella policy),
effective from January 9, 2001, to January 9, 2002. NAC issued to JDG a primary commercial
general liability *278  effective from January 9, 2002, to January 9, 2003, and subsequently
extended to January 31, 2003.


JDG tendered its defense of the underlying lawsuit to both carriers. Both NAC **231  and
Claremont agreed to defend JDG, subject to reservations of rights, under their primary policies.
JDG appeared in the underlying action and filed a cross-complaint against its subcontractors
seeking indemnity.


JDG also tendered its defense to Commercial Underwriters Insurance Company (CUIC), an insurer
related to NAC. The CUIC policy provided commercial general liability coverage to JDG from
January 9, 2000, to January 9, 2001. CUIC rejected JDG's tender of defense, however, and CUIC
had no involvement in defending JDG in the underlying action. The grounds for CUIC's rejection,
together with CUIC's relationship with NAC, were relevant to the trial below and are discussed
more specifically, post.


B. Defense and Settlement of Underlying Action
The homeowner in the underlying action retained a roofing and waterproofing expert, Mark D.
Vanderslice, to assist in prosecuting his claims against JDG. JDG in turn retained as a defense
expert architect and general contractor Mark Savel, whose fees were paid jointly by NAC and
Claremont. Savel developed an agreed-upon scope of repair based on Vanderslice's reports. After
a mediation, a settlement was reached in the spring of 2007 between the homeowner, JDG and all
but two of the subcontractors.


i. Dispute Between NAC and Claremont over Exposure
During the mediation, NAC and Claremont agreed to split the settlement amount each would
pay on the basis of “time on the risk.” 2  However, NAC and Claremont could not agree on their
respective time on the risk because of a dispute regarding the date of completion of the project.
NAC contended Claremont's time on the risk began in May 2001, when the owner and his family
moved into the home, because that allegedly met the definition of “Completed Operations” under
the Claremont policy. Claremont, on the other hand, contended its policy was triggered by the
recorded Notice of Completion indicating the work of improvement on the property was completed







North American Capacity Ins. Co. v. Claremont Liability Ins. Co., 177 Cal.App.4th 272...
99 Cal.Rptr.3d 225, 09 Cal. Daily Op. Serv. 11,353, 2009 Daily Journal D.A.R. 13,129


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


on September 28, 2001, because work continued on the residence even after the owner's family
moved into the home.


2 A witness for Claremont's third party administrator defined “time on the risk” as “when the
insured [has] completed all of its work in the contract and it was put to its intended use.”


Among other things, Claremont further contended its responsibility to pay was reduced by a
contractors warranty endorsement contained in its *279  policy. NAC disputed the application of
the endorsement and claimed Claremont's umbrella policy in any case covered any claims excluded
by the primary policy.


ii. Settlement of Underlying Action
Ultimately, with contributions from various subcontractors, the underlying action was settled for
$2.2 million, with NAC paying $800,000 and Claremont contributing $300,000, a total of $1.1
million, on JDG's behalf. 3


3 Two subcontractors settled after the main settlement, concluding the underlying action.


PROCEDURAL HISTORY


1. The Pleadings
After the mediated settlement, NAC brought the present action for declaratory relief and equitable
contribution against Claremont. NAC alleged Claremont did **232  not pay its equitable share
of the settlement of the underlying action.


Claremont in turn filed a cross-complaint for declaratory relief and equitable contribution against
NAC. 4


4 Claremont contended it had no obligation to defend and indemnify JDG under its umbrella
policy and NAC had not paid an equitable share of the defense fees and costs in the
underlying action. The issue of defense fees and costs was later settled by NAC's payment
of $25,000 to Claremont.


2. Trial
Both NAC and Claremont stipulated to a court trial. During the trial, neither party disputed it had a
duty to defend JDG in the underlying action. The dispute centered upon when Claremont's policy
was triggered and how the responsibility to pay the settlement was to be allocated between the
two insurers.
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A. Subject Policies
Both parties stipulated to the admission of the policies in question into evidence.


i. Claremont Commercial General Liability Policy
JDG's primary policy with Claremont contained a contractors warranty endorsement providing
that coverage afforded by the policy “shall not apply” to operations performed by independent
contractors unless the insured (1) “has received a written agreement from each and every
independent *280  contractor holding the insured harmless from all liabilities incurred by the
independent contractor” and (2) “has obtained certificates of insurance from each and every
independent contractor indicating that the independent contractor will maintain similar coverage
as provided by this policy....” 5  (Italics added.)


5 The full contractors warranty endorsement in the Claremont primary policy provided, at the
top of the page, “THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT
CAREFULLY.” The endorsement set forth a “commercial general liability coverage part
schedule” indicating an occurrence limit of $1 million, a products aggregate limit of $1
million and a general aggregate limit of $1 million. Below these amounts the following
language appears: “In consideration of the premium charged, it is hereby understood and
agreed that such coverage as is afforded by this policy shall not apply to operations performed
by independent contractors unless: [¶] 1. The insured has received a written agreement from
each and every independent contractor holding the insured harmless for all liabilities incurred
by the independent contractor. [¶] 2. The insured has obtained certificates of insurance
from each and every independent contractor indicating that the independent contractor will
maintain similar coverage as provided by this policy and with limits as shown in the above
schedule, unless otherwise agreed to in writing by the company. Failure of the independent
contractor to maintain similar coverage as provided by this policy and with limits as shown
in the above schedule shall not invalidate this policy but in the event of such failure, the
company shall only be liable to the same extent as we would have been had the independent
contractor maintained such coverage and limits of insurance.” (Italics added.)


ii. Claremont Umbrella Policy
Claremont's umbrella policy contained a contractors warranty endorsement virtually identical
to that of the primary policy, except that it provided the policy shall not apply to operations
performed by independent contractors unless the insured (1) “will receive a written agreement
from each and every independent contractor holding the insured harmless for all liabilities incurred
by the independent contractor” and (2) “will obtain certificates of insurance from each and every







North American Capacity Ins. Co. v. Claremont Liability Ins. Co., 177 Cal.App.4th 272...
99 Cal.Rptr.3d 225, 09 Cal. Daily Op. Serv. 11,353, 2009 Daily Journal D.A.R. 13,129


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


independent contractor indicating that the independent contractor will maintain similar **233
coverage as provided by this policy....” 6  (Italics added.)


6 The excess/umbrella contractors warranty endorsement contained the same warning in
capitalized letters that the endorsement “changes the policy,” listed the same schedule
amounts ($1 million) with respect to occurrence limit, product aggregate limit and general
aggregate limit and in substance read identically, except for the italicized portions as follows:
“In consideration of the premium charged, it is hereby understood and agreed that such
coverage as is afforded by this policy shall not apply to operations performed by independent
contractors unless: [¶] 1. The insured will receive a written agreement from each and
every independent contractor holding the insured harmless for all liabilities incurred by the
independent contractor. [¶] 2. The insured will obtain certificates of insurance from each and
every independent contractor indicating that the independent contractor will maintain similar
coverage as provided by this policy and with limits as shown in the above schedule, unless
otherwise agreed to in writing by the company. [¶] Failure of the independent contractor to
maintain similar coverage as provided by this policy and with limits as shown in the above
schedule shall not invalidate this policy but in the event of such failure, the company shall
only be liable to the same extent as we would have been had the independent contractor
maintained such coverage and limits of insurance.” (Italics added.)


*281  iii. NAC Policy
As with the Claremont policies, the NAC commercial general liability policy also contained an
independent contractors endorsement. 7


7 The NAC independent contractors endorsement reads at the top: “THIS ENDORSEMENT
CHANGES THE POLICY. PLEASE READ IT CAREFULLY.” The endorsement
states that “[t]his endorsement modifies insurance provided under the ... [¶]
COMMERCIAL GENERAL LIABILITY COVERAGE PART [¶] PRODUCTS/
COMPLETED OPERATIONS LIABILITY COVERAGE PART” and provides: “It is agreed
that contractors or sub-contractors performing work on your behalf shall have Commercial
General Liability insurance in full force during the duration of the time work is performed
on behalf of any insured. [¶] It is further agreed that: [¶] 1) You shall obtain Certificates
of Insurance from all contractors or sub-contractors providing evidence of Commercial
General Liability Insurance which provides coverage for such ‘bodily injury’, ‘property
damage’, or ‘personal and advertising injury’ at limits at least equal to that afforded by this
policy; and [¶] 2) Such Certificates of Insurance shall also specify that you are named as
an additional insured under their policies. [¶] All other terms and conditions of this Policy
remain unchanged.”
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B. Evidence at Trial
With respect to Claremont's contractors warranty endorsements, the parties agreed on the amount
each subcontractor paid to settle the underlying action, whether the subcontractor had insurance,
whether the subcontractor had provided a certificate of insurance to JDG and whether JDG had
obtained a written “hold harmless,” indemnity agreement from the subcontractor.


The parties stipulated that JDG failed to comply with the “hold harmless” provision in the
contractors warranty endorsement for eight of the 13 subcontractors involved. Claremont
introduced evidence that one subcontractor provided no certificate of insurance to JDG and the
certificates of insurance for two more subcontractors showed on their face that coverage was on
a “claims made” basis rather than on an “occurrence” basis as required in the Claremont policies.
In short, it appeared that JDG had fully complied with the contractors warranty endorsement for
only two of these subcontractors.


Claremont's witness testified it never agreed in writing to excuse compliance with the contractors
warranty endorsement in either the primary or the umbrella policy. He also testified that
Claremont's insured was required to comply with both **234  the hold harmless requirement in
paragraph 1 and the certificate of insurance requirement in paragraph 2.


Claremont further showed that, after JDG tendered its defense to NAC, a company called North
American Specialty Insurance Company (NAS) accepted JDG's tender of defense on NAC's
behalf. Although JDG also *282  tendered its defense to CUIC, NAS denied coverage on CUIC's
behalf, asserting JDG and its subcontractors “were working on the house that you constructed for
[the owner] until the September 28, 2001 date of completion.” (Italics added.) The NAS letter
accepting JDG's tender of defense to NAC and the NAS letter rejecting JDG's tender to CUIC were
both approved by the same supervisor at NAS. An assistant vice president of NAS testified that
both NAC and NAS were owned by Swiss Re, a company that also owned CUIC, and that NAS
acted as claims administrator and made coverage determinations for CUIC.


The inspector who conducted the final inspection of the home for the city testified a certificate
of occupancy only indicated “minimum requirements” of the building code had been met, and a
certificate of occupancy did not necessarily indicate the dwelling was habitable. He stated that
interior painting of the dwelling need not be completed to receive a certificate of occupancy; in
the majority of single family homes, carpeting or other flooring materials have not been installed.
According to the inspector, a certificate of occupancy did not indicate whether a general contractor
had completed all the work called for under its contract.


JDG's president testified that JDG paid the homeowner liquidated damages from May 2001 to
September 30, 2001, because all of the work under the contract was not completed until September
30, 2001. He also stated some work continued after September 28, 2001.
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C. Expert Evidence
Claremont relied upon evidence assembled by expert Savel for the underlying litigation. Savel
opined that certain subcontractors had relative responsibility for the construction defects as shown
in a trial exhibit he prepared, based upon information his firm assembled in JDG's defense. Savel
allocated the $1.1 million the insurers paid on JDG's behalf to each subcontractor in proportion to
their percentages of responsibility. Savel did not allocate any responsibility to JDG for the $1.1
million settlement amount.


Savel testified he arrived at his opinion after reviewing reports prepared by the homeowner's
experts, invoices, contracts and agreements from or with the subcontractors and material suppliers,
transcripts of depositions, and results of destructive testing performed at the residence. He also
based his opinion upon onsite inspections of the residence and meetings with other experts and
consultants. Savel tracked each claimed defect, determined each subcontractor's involvement with
the defect, and prepared a matrix to allocate responsibility for the defect. He or his company logged
over 800 hours of research and analysis in the underlying action, and he relied on that analysis in
assigning responsibility to the subcontractors in the present action.


*283  NAC had the opportunity to cross-examine Savel at trial. On cross-examination, Savel
testified that water intrusion constituted over 75 or 80 percent of the overall damage in the mediated
scope of repair in the underlying action. Savel's analysis included 124 subcontractors, vendors or
entities, and he allocated responsibility for construction defects to 13 of that number. Counsel for
NAC also questioned **235  Savel regarding his exclusion of certain subcontractors in his final
allocation of responsibility.


NAC did not offer any expert testimony regarding allocation of responsibility for the construction
defects.


3. Proposed Statements of Decision
After receiving evidence, the trial court directed each party to prepare a proposed statement of
decision. The court gave each party 10 court days, to March 14, 2008, to prepare its proposed
statement of decision and 14 days, to March 28, 2008, to object to the opposing party's proposed
statement of decision.


Both parties timely submitted proposed statements of decision.


4. Findings and Judgment
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On March 18, 2008, the court adopted and signed Claremont's proposed statement of decision
without change and entered judgment on the same day.


By the preponderance of the evidence, the trial court found in favor of Claremont and against
NAC on both the complaint and cross-complaint. As a matter of law, the court concluded the
contractors warranty endorsement contained in the Claremont primary policy was enforceable and
that it expressed preconditions to coverage. The court accordingly found NAC was not entitled
to obtain contribution from Claremont under its primary policy. It additionally concluded that
the contractors warranty endorsement in the Claremont umbrella policy was enforceable and
expressed preconditions to coverage under that policy, and that the umbrella coverage did not
“drop down” to provide primary coverage.


The trial court found Savel's testimony persuasive and credible. Using Savel's calculations, the
trial court found that $909,574 of the $1.1 million settlement was not covered under the Claremont
primary policy. On the other hand, the trial court found the entire $1.1 million settlement payment
fell within the coverage of the NAC primary policy. Thus, the court found only $190,426 of the
$1.1 million settlement payment was covered under both the Claremont and NAC primary policies.


*284  The court additionally found that Claremont's time on the risk, measured by a project
completion date of September 28, 2001, and a policy expiration date of January 9, 2002, was 21.02
percent (103 days/490 days) and NAC's time on the risk, measured by the inception of its policy
on January 9, 2002, and expiration on January 31, 2003, was 78.98 percent (387 days/490 days).


Under the parties' agreement to apportion damages according to each carrier's time on the risk,
the court allocated the responsibility to pay the $1.1 million settlement as follows: $40,027.55 to
Claremont (21.02 percent of $190,426) and $1,059,972.46 to NAC ($909,574 plus 78.98 percent
of $190,426, i.e., $150,398.45). Because NAC paid only $800,000 in settlement on JDG's behalf,
and Claremont had contributed $300,000, the court determined NAC was not entitled to obtain
any further contribution from Claremont.


5. Posttrial Motions
NAC timely submitted its objections to Claremont's proposed statement of decision on March 28,
2007, within the time the court had allowed. However, the trial court issued a statement of decision
and entered judgment before the expiration of NAC's time to submit objections.


NAC filed a motion for a new trial and a motion to set aside the judgment and requested entry
of a different judgment. The trial court considered and overruled **236  NAC's objections to
the court's statement of decision and denied both motions. In denying the motions, the trial
court acknowledged that NAC's objections to Claremont's proposed statement of decision was
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timely and the court had acted prematurely. The court therefore reviewed and considered NAC's
objections, but then concluded its decision remained the same.


NAC timely appealed from the judgment.


STANDARD OF REVIEW


[1]  [2]  We apply settled doctrines in reviewing NAC's contentions. Interpretation of an insurance
policy is a question of law that we review de novo. (Powerine Oil Co., Inc. v. Superior Court (2005)
37 Cal.4th 377, 390, 33 Cal.Rptr.3d 562, 118 P.3d 589; AIU Ins. Co. v. Superior Court (1990)
51 Cal.3d 807, 818, 274 Cal.Rptr. 820, 799 P.2d 1253.) Notwithstanding that insurance policies
have special features, they are still contracts, to which ordinary rules of contractual interpretation
apply. (Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1264, 10 Cal.Rptr.2d 538, 833
P.2d 545.) The fundamental objective of contractual interpretation is to give effect to the *285
mutual intention of the parties. (Ibid.; see Civ.Code, § 1636.) If possible, that intent should be
inferred solely from a contract's written provisions. (Civ.Code, §§ 1638, 1639; AIU Ins. Co. v.
Superior Court, supra, at p. 822, 274 Cal.Rptr. 820, 799 P.2d 1253.) The “clear and explicit”
meaning of the contractual provisions (Civ.Code, § 1638), interpreted in their “ordinary and
popular sense” (Civ.Code, § 1644), governs judicial interpretation (Civ.Code, § 1638), unless the
words are “used by the parties in a technical sense” or a “special meaning” is given to them by
usage (Civ.Code, § 1644). (See Bay Cities Paving & Grading, Inc. v. Lawyers' Mutual Ins. Co.
(1993) 5 Cal.4th 854, 867, 21 Cal.Rptr.2d 691, 855 P.2d 1263; AIU Ins. Co. v. Superior Court,
supra, at p. 822, 274 Cal.Rptr. 820, 799 P.2d 1253.) If a layperson would ascribe to the contract
language a meaning that is not ambiguous, we apply that meaning. (AIU Ins. Co. v. Superior Court,
at p. 822, 274 Cal.Rptr. 820, 799 P.2d 1253.)


We review the trial court's factual findings for substantial evidence. (Foreman & Clark Corp. v.
Fallon (1971) 3 Cal.3d 875, 881, 92 Cal.Rptr. 162, 479 P.2d 362.) We begin with the presumption
that the record contains evidence to uphold every finding of fact and appellant has the burden
to demonstrate there is no substantial evidence to support the findings under attack. (Ibid.) “
‘When a finding of fact is attacked on the ground that there is not any substantial evidence to
sustain it, the power of an appellate court begins and ends with the determination as to whether
there is any substantial evidence contradicted or uncontradicted which will support the finding of
fact.’ [Citations.]” (Ibid.)


We review an order admitting or excluding evidence for abuse of discretion. (People v. Waidla
(2000) 22 Cal.4th 690, 717–718, 94 Cal.Rptr.2d 396, 996 P.2d 46.) An abuse of discretion occurs
when, in light of applicable law and considering all relevant circumstances, the court's ruling
exceeds the bounds of reason. (Shamblin v. Brattain (1988) 44 Cal.3d 474, 478–479, 243 Cal.Rptr.
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902, 749 P.2d 339; Denham v. Superior Court (1970) 2 Cal.3d 557, 566, 86 Cal.Rptr. 65, 468 P.2d
193.)


DISCUSSION


1. The Court Properly Determined the Contract Completion Date
[3]  NAC contends the trial court disregarded Claremont's policy language in **237  finding the
home was completed, and Claremont's coverage was triggered, as of September 28, 2001, the date
reflected in the notice of completion. NAC argues that paragraph 16.a.2(c) of the primary insurance
policy Claremont issued to JDG included coverage for “completed operations” and that the policy
contained a definition for “[p]roducts-completed operations hazard,” stating, “ ‘your work’ will be
deemed completed at the earliest of the *286  following times: [¶] (a) When all of the work called
for in your contract has been completed[;] [¶] (b) When all of the work to be done at the job site
has been completed if your contract calls for work at more than one job site[;] [¶] (c) When that
part of the work done at a job site has been put to its intended use by any person or organization
other than another contractor or subcontractor working on the same project.” (Italics added.)


NAC argues both of Claremont's policies defined “completed” in substantially identical language
and such definition controls in determining the proper interpretation of when JDG's work for the
homeowner was completed. In NAC's view, the date of completion under the policies was the date
the homeowner moved into the house, i.e., no later than May 2001, when “that part of the work
done at [the] job site has been put to its intended use....” Although work continued at the house
after the family moved in, NAC notes the definition of “completed” operations clearly provides
that “your work” will be deemed completed at the “earliest of the following times ...,” the “earliest”
time being when the house was put to its intended use by the family moving in. (Italics added.)


Claremont responds that the point at which a contractor has completed its work and whether a
building is complete are both questions of fact. Specifically, Claremont asserts the extent to which
the residence was complete as of May 2001, and thus whether the family's moving into the home
in May 2001 triggered the “completed operations” coverage under the Claremont primary policy,
is a question of fact to which the substantial evidence standard applies. We agree with Claremont.


[4]  The point at which a job site has been put to its intended use is a question of fact to be
determined under the conditions and circumstances of each case. (See Hammond Lumber Co. v.
Yeager (1921) 185 Cal. 355, 358, 197 P. 111 [issue whether work complete is issue of fact not
law]; Lewis v. Hopper (1956) 140 Cal.App.2d 365, 367, 295 P.2d 93 [“words ‘completion of the
contract’ should be given their ordinary meaning” in nonmechanics lien cases]; Nevada County
Lumber Co. v. Janiss (1938) 25 Cal.App.2d 579, 582–583, 78 P.2d 200 [completion of building
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question of fact, and appellate court may not interfere in determination when substantial evidence
supports finding].)


The trial court determined as a question of fact that the residence was not “put to its intended
use” until the date reflected in the notice of completion, September 28, 2001. This is a reasonable
finding under the defined terms of Claremont's primary and umbrella policies. It is logical that
a residence might be partially inhabited prior to the date of completion, and not yet be put to
its “intended use” because the owner does not have full use of the facilities. The homeowner
testified that work continued well past May 2001 *287  and went on for a year after that. The
city inspector testified that even though a residence may receive a certificate of occupancy, it did
not necessarily indicate the dwelling was habitable and typically interior painting and carpeting
or other flooring materials have yet to be installed. The homeowner's agent executed the notice
of completion certifying **238  the “work of improvement on the property” was completed on
September 28, 2001. JDG's president stated that JDG paid the owner liquidated damages from May
2001 to September 30, 2001, because the residence had not been timely completed. It is reasonable
to infer from all the evidence that JDG substantially completed the work under the contract by
September 28, 2001, so that the residence could be “put to its intended use,” but that additional
work remained to be done under the contract beyond that point so that not “all of the work called
for in [the] contract” was completed. The trial court's finding is reasonable and well supported
by the evidence. 8


8 Because we conclude the trial court properly found as a matter of fact that the date that
triggered Claremont's coverage was the date of the notice of completion, we need not address
NAC's further contention that the court erred in ruling NAC was alternatively estopped from
asserting the notice of completion date did not apply because NAS denied JDG's tender
of defense to CUIC on the basis of the September 28, 2001 notice of completion date.
We therefore need not discuss Claremont's assertion that the trial court's application of the
doctrine of equitable estoppel to bind NAC to the position taken by NAS regarding the trigger
of completed operations coverage was within the trial court's discretion.


2. The Contractors Warranty Endorsements Are Enforceable
We disagree with NAC's contention that the contractors warranty endorsements contained in
Claremont's primary and umbrella policies are unenforceable.


[5]  NAC initially asserts the contractors warranty endorsements in the Claremont policies are
ambiguous. NAC complains that Claremont argued, and the trial court ruled, that the endorsements
were preconditions to coverage. NAC maintains that the endorsements were not “preconditions”
to coverage but rather “exceptions” to coverage because coverage would be absent from liability
associated with a subcontractor for whom there was no compliance with the endorsement, even if
the subcontractor contracts were signed prior to the inception of the insurance policy.
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In Scottsdale Ins. Co. v. Essex Ins. Co. (2002) 98 Cal.App.4th 86, 119 Cal.Rptr.2d 62 (Scottsdale
), the appellate court enforced an endorsement substantially similar to the endorsements at issue in
this case, finding the special condition endorsement to be unambiguous and therefore enforceable.
In Scottsdale, the insured, a licensed architect and general contractor, built a large single family
residence purchased by the Operas. (Id. at p. 88, 119 Cal.Rptr.2d 62.) The *288  final inspection
was completed in April 1991, and the Operas purchased the home in October 1991. Within months,
water began to infiltrate the home, and, several years later, sewage spilled in and under the
home due to a failed pump, leading to a buildup of mold. (Id. at p. 89, 119 Cal.Rptr.2d 62.) The
Operas filed a claim against the insured. The insured in turn referred the claim to his insurers.
Essex Insurance Company provided comprehensive general liability insurance to the insured from
February 15, 1991, to March 21, 1993, and Scottsdale Insurance Company provided such insurance
from March 21, 1993, through April 20, 1994.


Essex denied the claim, but Scottsdale accepted the insured's tender of defense, settled with the
Operas and then sought equitable contribution from Essex. (Scottsdale, supra, 98 Cal.App.4th
at p. 89, 119 Cal.Rptr.2d 62.) The Essex policy of insurance contained a special condition
endorsement, similar to the endorsement in the present case, requiring that the insured (1) obtain
certificates of insurance **239  from all subcontractors, (2) obtain hold harmless agreements from
all subcontractors indemnifying the insured against all losses for work performed, and (3) ensure
that it was named as an additional insured on all subcontractor general liability policies. (Id. at p.
89, 119 Cal.Rptr.2d 62.)


The trial court in Scottsdale refused to enforce the special condition endorsement, finding the
endorsement essentially rendered the policy illusory, was analogous to an unenforceable escape
clause, was ambiguous and conflicted with an “other insurance” clause in the Essex policy. The
trial court also found Essex was not prejudiced by the lack of compliance with the condition and
that its enforcement would violate the spirit of the condition since the insured did obtain other
insurance to help cover any loss. (Scottsdale, supra, 98 Cal.App.4th at pp. 90, 94, 119 Cal.Rptr.2d
62.) The appellate court reversed. (Id. at p. 98, 119 Cal.Rptr.2d 62.)


The appellate court in Scottsdale held that the endorsement did not render the policy illusory,
because the parties exchanged promises that represented legal obligations: if the insured satisfied
the condition of the special condition endorsement, i.e., required his subcontractors to obtain
insurance naming him an insured, then Essex was required to participate with those insurers in
defending or indemnifying the insured. (Scottsdale, supra, 98 Cal.App.4th at pp. 94–95, 119
Cal.Rptr.2d 62.) As so interpreted, the court held the Essex policy was not illusory. (Id. at p. 95, 119
Cal.Rptr.2d 62.) The appellate court also held the endorsement was not analogous to a disfavored
escape clause, because the endorsement was merely a condition precedent to coverage, not a clause
that eliminated coverage in the presence of other insurance. (Ibid.) Nor did the appellate court



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=0003484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&pubNum=3484&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002231178&originatingDoc=I047298be811c11de9988d233d23fe599&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





North American Capacity Ins. Co. v. Claremont Liability Ins. Co., 177 Cal.App.4th 272...
99 Cal.Rptr.3d 225, 09 Cal. Daily Op. Serv. 11,353, 2009 Daily Journal D.A.R. 13,129


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 22


find the endorsement ambiguous. The requirements were clearly set forth, and “[t]he endorsement
plainly states that meeting those requirements is a condition of coverage.” (Ibid.) The insured
clearly was required, as a condition of *289  coverage, to obtain certificates of insurance from
all subcontractors, to obtain hold harmless agreements from subcontractors against all loss for
the work performed, and to make certain the insured was named as additional insured on all
subcontractors' liability policies. (Id. at p. 95, 119 Cal.Rptr.2d 62.)


We reject NAC's argument that the conditions contained in the endorsements in this case were not
spelled out conspicuously, plainly or clearly in the policy. (See Haynes v. Farmers Ins. Exchange
(2004) 32 Cal.4th 1198, 1204, 13 Cal.Rptr.3d 68, 89 P.3d 381 [“to be enforceable, any provision
that takes away or limits coverage reasonably expected by an insured must be ‘conspicuous, plain
and clear’ ”].) The condition to coverage under the contractors warranty endorsement in both the
primary and umbrella Claremont policies could not have been more conspicuous or more clearly
spelled out. The contractors warranty endorsements in the Claremont policies are substantially
identical to the policy provisions in Scottsdale and are enforceable for the same reasons expressed
in that case.


Moreover, we find the contractors warranty endorsements in this case to be conspicuous, plain
and clear. The Claremont primary policy provision contains conspicuous references to “Forms
Applicable to All Coverage Forms” on the pages listing the premium and limits of insurance,
announcing, “Forms List Attached.” This reference appears on the first page, directly under the
statement that “[i]n return for the payment of the premium, and subject to all the terms of this
policy, we agree with you to provide the insurance as stated in this policy.” The reference also
appears **240  on the second and third pages of the policy, which reflect the amounts of premium
and limits of insurance. The forms list itself appears on the fourth page of the policy and includes
a reference to a “Contractors Warranty Endorsement.” The contractors warranty endorsement
is included as a separate page attached to the policy, together with other policy exclusions and
endorsements. The contractors warranty endorsement is equally prominent and conspicuous in the
Claremont umbrella policy.


[6]  [7]  [8]  The language of the endorsements also clearly indicates the endorsement is a
condition to coverage rather than an exclusion from coverage. The endorsements read: “In
consideration of the premium charged, it is hereby understood and agreed that such coverage
as is afforded by this policy shall not apply to operations performed by independent contractors
unless ....” This provision patently is in the nature of a condition precedent to coverage, not an
exclusion from coverage. “A condition precedent refers to an act, condition or event that must
occur before the insurance contract becomes effective or binding on the parties....” (Cal. Practice
Guide, Insurance Litigation (The Rutter Group 2008) § 3:158, p. 3–47.) In general, “conditions
neither confer nor exclude *290  coverage for a particular risk but, rather, impose certain duties
on the insured in order to obtain the coverage provided by the policy.” (Ibid.)
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[9]  We also reject NAC's further contention that enforcing the endorsements would violate
“fundamental principals [sic ] of California law” because they allegedly must be applied
“retroactively” to contracts already signed or agreed to. NAC places much reliance on the fact
the Claremont primary policy required that the “insured has received a written agreement ...” and
the insured “has obtained certificates of insurance....” NAC argues that Claremont purported to be
selling a policy with an endorsement that purportedly would preclude coverage based on contracts
and insurance arrangements already entered into, perhaps years before the inception date of the
policy.


We are not troubled by this contention. Scottsdale also rejected a similar argument that the special
condition endorsement in that case was impossible to perform, stating that “endorsements requiring
general contractors to warrant that all subcontractors used will maintain insurance at specific
levels, and to be named an additional insured on the subcontractors' policies, is not unusual,” and
such a special condition “was not impossible of performance.” (Scottsdale, supra, 98 Cal.App.4th
at p. 96, 119 Cal.Rptr.2d 62.) We note many of the contracts with the subcontractors undoubtedly
already would have been signed in Scottsdale because the Opera residence was completed in April
1991, and the Essex policy had gone into effect barely two months before, on February 15, 1991.
(Id. at pp. 88–89, 119 Cal.Rptr.2d 62.) That fact did not prevent the appellate court in Scottsdale
from holding the endorsement enforceable.


As in Scottsdale, JDG knew, or is presumed to have known, of this precondition prior to acceptance
of the Claremont policies. JDG could have protected itself by obtaining from its independent
contractors agreements for indemnity and certificates of insurance before entering into the policy
or by seeking modification of this policy term, e.g., by paying a larger premium. Indeed, JDG's
president testified, and the trial court found, that it was JDG's normal practice to obtain hold
harmless agreements and certificates of insurance for **241  projects on which JDG worked. 9


Merely requiring that JDG continue its normal business practice of obtaining hold harmless
agreements and certificates of insurance as a precondition to coverage did not render either
the Claremont primary or umbrella insurance contractors warranty endorsements impossible of
performance.


9 The record does not reflect why JDG departed from its normal practice in embarking on the
present project.


We find the “clear and explicit” meaning of the contractors warranty endorsements, as used in
their “ordinary and popular sense” by a layperson *291  establishes a precondition of coverage
as to work done by subcontractors for whom JDG failed to secure both a written hold harmless
agreement and a certificate of insurance. The trial court therefore did not err in finding the
contractors warranty endorsement enforceable under the facts of this case.
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3. The Umbrella Policy Did Not “Drop Down ”
NAC contends that, even if the contractors warranty endorsement on the primary policy applied
to foreclose coverage under that policy, the Claremont umbrella policy provided alternate primary
coverage. We disagree.


[10]  Initially, NAC argues that the contractors warranty endorsement under the umbrella policy
required JDG to comply with the preconditions only as to those subcontracts JDG entered into
after the inception of the Claremont umbrella policy, because the endorsement states the insured
“will receive” and “will obtain” a hold harmless agreement and a certificate of insurance from
each independent contractor. (Italics added.) The court in Scottsdale found the terms “will be
obtained” and “will obtain” in the endorsement in that case had no temporal reference and meant
simply that the insured must have satisfied the preconditions to coverage in order for coverage
to apply to the claim. (Scottsdale, supra, 98 Cal.App.4th at pp. 95–97, 119 Cal.Rptr.2d 62.) We
similarly interpret the terms “will receive” and “will obtain” in the Claremont umbrella policy
such that the contractors warranty endorsement would apply to all times JDG sought coverage for
operations performed or to be performed on its behalf by an independent contractor whether or
not the subcontracts were already in existence at the policy's inception.


NAC further argues that, if this court holds the Claremont primary contractors warranty
endorsement applies to the underlying litigation, then the Claremont umbrella policy “drops down”
to provide coverage that is excluded in the primary policy. We disagree.


[11]  [12]  [13]  [14]  [15]  “Primary coverage provides immediate coverage upon the
‘occurrence’ of a ‘loss' or the ‘happening’ of an ‘event’ giving rise to liability. [Citation.] It
is defined as ‘insurance coverage whereby, under the terms of the policy, liability attaches
immediately upon the happening of the occurrence that gives rise to liability. [Citation.]’ [Citation.]
In the context of liability insurance, a primary insurer generally has the primary duty to defend
and to indemnify the insured, unless otherwise excused or excluded by specific policy language.
[Citation.] Excess insurance provides coverage after other identified insurance is no longer on
the risk. ‘Excess' coverage means ‘coverage whereby, under the terms of the policy, liability
attaches only after a predetermined amount of primary coverage has been exhausted.’ [Citations.]”
**242  (Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65 Cal.App.4th 1279, 1304,
77 Cal.Rptr.2d 296 (Fireman's Fund ).)


*292  In the present case, the Claremont umbrella policy provides two types of coverage:
“Coverage A–Excess Liability Coverage” and “Coverage B–Extended Liability Coverage.”
Coverage A of the Claremont umbrella coverage provides Claremont “will pay those sums, in
excess of the amount payable under the terms of any ‘underlying insurance’ [i.e., the Claremont
primary policy] that the insured [JDG] becomes legally obligated to pay as damages because of
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injury or damage to which this insurance applies, provided that the ‘underlying insurance’ [i.e.,
the Claremont primary policy] also applies, or would apply but for the exhaustion of its applicable
limits of insurance.” “Coverage B–Extended Liability Coverage” states: “We will pay those sums
that the insured becomes legally obligated to pay as damages because of ‘injury’ to which this
insurance applies. This insurance applies to ‘injury’ which occurs during the policy period shown
in the Declarations....” NAC contends that the trial court should have ruled that the Claremont
umbrella policy “drops down” in this case to become primary insurance. NAC states the language
of Coverage B comprises a “broad” insuring provision “very similar” to a primary policy. NAC
concedes that paragraph 2.a., “Exclusions,” states that “[t]his insurance does not apply to: [¶] a.
‘Injury’ that is the subject of the insurance policies shown in the Schedule of Underlying Insurance
in the Declarations [i.e., the Claremont primary policy].”


Relying on Reserve Insurance Co. v. Pisciotta (1982) 30 Cal.3d 800, 180 Cal.Rptr. 628, 640 P.2d
764, NAC maintains the two coverage provisions in the Claremont umbrella policy, read together,
make the excess policy applicable either as excess insurance over any amounts recoverable under
the primary policy or as alternative primary coverage for losses not covered by the primary policy.
(Id. at p. 812, 180 Cal.Rptr. 628, 640 P.2d 764.) We find Reserve distinguishable. Reserve relates
to an excess insurer's duty to take the place of an insolvent underlying insurer. (See Denny's, Inc.
v. Chicago Ins. Co. (1991) 234 Cal.App.3d 1786, 1791 & fn. 4, 286 Cal.Rptr. 507.) In Reserve,
the excess insurance policy stated that “ ‘[t]he [excess insurer] shall only be liable for the ultimate
net loss in excess of ...: ... the amount recoverable under the underlying insurance....’ ” (Reserve,
supra, at p. 812, 180 Cal.Rptr. 628, 640 P.2d 764, italics added.) The Supreme Court concluded
the term “amount recoverable” under the excess policy “might possibly be interpreted either to
expose [the excess insurer] only for amounts over the dollar limits of the underlying insurance or
to expose [the excess insurer] for amounts which the insured is not able to actually recover from
the underlying insurer because of its insolvency.” (Id. at p. 815, 180 Cal.Rptr. 628, 640 P.2d 764.)
Finding the term “amount recoverable” to be ambiguous, the Supreme Court held the policy had
to be construed in favor of the insured and held the excess policy included the risk of the primary
insurer's insolvency within the scope of the excess insurer's coverage. (Ibid.) We are not dealing
with an insolvent primary insurer here.


[16]  *293  In the present case, Coverage A states Claremont will pay an amount “in excess of the
amount payable under the terms of any ‘underlying insurance’ ” provided that “the ‘underlying
insurance’ [i.e., the Claremont primary policy] also applies, or would apply but for the exhaustion
of its applicable limits of insurance.” We have held, ante, that, by reason of the contractors warranty
endorsement, the Claremont primary policy does not apply to cover **243  claims for defects
arising from the conduct of all but two contractors of JDG. The underlying insurance therefore
did not “also appl [y]” to such uncovered claims, and the amount Claremont contributed toward
settlement of the claim did not exhaust the limits of its primary policy. Coverage under the excess
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insurance provisions under Coverage A thus was not triggered by settlement of the underlying
action.


[17]  Coverage B provides coverage for the amount JDG “becomes legally obligated to pay” as
damages because of “ ‘injury’ to which this insurance applies.” However, Coverage B clearly
excludes from its application injury that is “the subject of” the underlying primary policy. The
homeowner's claim against JDG was “the subject of” the underlying Claremont primary policy,
even if only a portion of the claim was covered as a result of the insured's failure to comply with
the contractors warranty endorsement. These terms are clear, and there is nothing ambiguous about
them. And, contrary to NAC's implication, the record indicates Claremont never acknowledged a
duty to defend under the Claremont umbrella policy.


[18]  Moreover, under the California rule of “horizontal exhaustion,” all primary insurance must
be exhausted before an excess insurer must “drop down” to defend an insured, particularly in cases
of continuing loss as occurred here. (Padilla Construction Co., Inc. v. Transportation Ins. Co.
(2007) 150 Cal.App.4th 984, 987, 58 Cal.Rptr.3d 807 [“the rule of horizontal exhaustion applies
to cases of alleged continuing property damage-as often happens when the insured is sued for
construction defects”].)


The trial court therefore did not err in ruling the Claremont umbrella policy did not “drop down”
to cover the losses for which there is no coverage under the Claremont primary policy.


4. Sufficient Evidence Supports the Trial Court's Findings on Equitable Contribution
[19]  NAC finally argues that even if the contractors warranty endorsements are effective to limit
Claremont's coverage obligation, there was insufficient evidence for the court to determine its
share of “liability.” We disagree, finding substantial evidence to support the trial court's findings.


*294  A. Expert Testimony Properly Admitted
NAC asserts Claremont failed to submit evidence on the subcontractors' actual liability, such
as the nature of the subcontractor's work, its defects and damages caused thereby. The trial
court found “the allocation of relative responsibility among certain independent contractors for
particular defective conditions ... and any damage resulting from the operations performed by
such independent contractor[s], is beyond the common experience of the court.” Therefore, the
court ruled that expert Savel's opinion testimony was admissible because it “assist[ed] the court in
determining the percentage of relative responsibility of such independent contractors for damages
caused by the respective operations performed by such independent contractors.” Experts may
testify as to matters “sufficiently beyond common experience” that the opinion of an expert “would
assist the trier of fact.” (Evid.Code, § 801, subd. (a).)
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[20]  Savel gave his opinion regarding the relative percentages of responsibility of the
subcontractors and testified as to the bases for his opinion. Included in such matters were
reports, depositions and other information upon which he could properly rely. “ ‘[A]n expert
may generally **244  base his opinion on any “matter” known to him, including hearsay not
otherwise admissible, which may “ ‘ “reasonably ... be relied upon” for that purpose.’ ” (People v.
Catlin (2001) 26 Cal.4th 81, 137, 109 Cal.Rptr.2d 31, 26 P.3d 357; Evid.Code, § 801, subd. (b).)
That the opinion expressed may have included ultimate facts to be decided by the court does not
alone make such evidence improper, as “[t]estimony in the form of an opinion that is otherwise
admissible is not objectionable because it embraces the ultimate issue to be decided by the trier
of fact.” (Evid.Code, § 805.) The trial court properly relied upon Savel's testimony regarding
percentage of relative responsibility and such testimony did not usurp the court's role as trier of
fact.


[21]  [22]  NAC states that Savel offered no evidence regarding the defects in the home, the
work the subcontractor was hired to perform, the manner in which that work should have been
performed and manner in which it was actually performed, the problem created by the work and
the damage caused thereby. NAC notes much of the testimony would have been hearsay had Savel
testified to such facts. Although Savel testified he examined such details, it was not appropriate for
Savel to testify to such matters. An expert may rely on hearsay to form an opinion, but the expert
should not bring before the trier of fact incompetent hearsay evidence under the guise of reasons
for his opinion. (People v. Catlin, supra, 26 Cal.4th at p. 137, 109 Cal.Rptr.2d 31, 26 P.3d 357.)
NAC had the opportunity at trial to explore such particulars with Savel during cross-examination
to show his evidence lacked credibility. But not “ ‘even testimony which is subject to justifiable
suspicion ... justif[ies] the reversal *295  of a judgment, for it is the exclusive province of the
[trier of fact] to determine the credibility of a witness and the truth or falsity of the facts upon
which a determination depends.’ ” (Evje v. City Title Ins. Co. (1953) 120 Cal.App.2d 488, 492,
261 P.2d 279, quoting People v. Huston (1943) 21 Cal.2d 690, 693, 134 P.2d 758, overruled on
another ground in People v. Burton (1961) 55 Cal.2d 328, 352, 11 Cal.Rptr. 65, 359 P.2d 433; see
also People v. Maury (2003) 30 Cal.4th 342, 403, 133 Cal.Rptr.2d 561, 68 P.3d 1.)


NAC fails to show the trial court abused its discretion in admitting the expert evidence.


B. Substantial Evidence
[23]  [24]  Equitable contribution is the right to recover from a co-obligor who shares a liability
with the party seeking contribution. (Fireman's Fund, supra, 65 Cal.App.4th 1279, 1293, 77
Cal.Rptr.2d 296; Maryland Casualty Co. v. Nationwide Ins. Co. (1998) 65 Cal.App.4th 21, 26,
76 Cal.Rptr.2d 113.) “[T]he right to contribution arises when several insurers are obligated to
indemnify or defend the same loss or claim, and one insurer has paid more than its share of the loss
or defended the action.... Equitable contribution permits reimbursement to the insurer that paid
on the loss for the excess it paid over its proportionate share of the obligation, on the theory that
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the debt it paid was equally and concurrently owed by the other insurers and should be shared by
them pro rata in proportion to their respective coverage of the risk.” (Fireman's Fund, supra, at
p. 1293, 77 Cal.Rptr.2d 296.)


[25]  The application of equitable considerations must be made on a case-by-case basis, “in light
of varying equitable considerations which may arise, and which affect the insured and the primary
and excess carriers, and which depend upon the particular policies of insurance, the nature of the
claim made, and the relation **245  of the insured to the insurers.” (Signal Companies, Inc. v.
Harbor Ins. Co. (1980) 27 Cal.3d 359, 369, 165 Cal.Rptr. 799, 612 P.2d 889 (Signal Companies ).)


[26]  In the absence of compelling equitable reasons otherwise, the courts should not impose an
obligation on an insurer that contravenes a provision in its insurance policy. (Signal Companies,
supra, 27 Cal.3d at p. 369, 165 Cal.Rptr. 799, 612 P.2d 889; Truck Ins. Exchange v. Unigard Ins.
Co. (2000) 79 Cal.App.4th 966, 974, 94 Cal.Rptr.2d 516.)


Courts have devised a variety of methods for determining equitable contribution between co-
insurers. (Centennial Ins. Co. v. United States Fire Ins. Co. (2001) 88 Cal.App.4th 105, 113,
105 Cal.Rptr.2d 559 [describing “time *296  on the risk” method, “policy limits” method, the
“combined policy limit time on the risk” method, the “premiums paid” method, “the “maximum
loss” method, and the “equal shares” method].) The fundamental lesson to be drawn from existing
authorities is that there are no “hard and fast ‘bright line’ ” rules for the proper method of allocating
defense costs among coinsurers, which is a matter left to the sound equitable discretion of the
trial court. (Id. at p. 112, fn. 3, 105 Cal.Rptr.2d 559.) It is for the trial court to devise “the most
equitable result based on the given facts and circumstances of a particular case.” (Id. at p. 113,
105 Cal.Rptr.2d 559.)


[27]  In the case at bar, the trial court found that Claremont met its burden of establishing the $1.1
million settlement payment included indemnification of the insured for damage not covered under
either Claremont's primary policy pursuant to the contractors warranty endorsement or its umbrella
policy. The court ruled that once Claremont established this fact the burden of proof “shifted” to
NAC to allocate the settlement payment between damages covered under the Claremont primary
policy and damages not covered under either of the Claremont polices. However, the court further
found that even if the burden was Claremont's rather than NAC's, Claremont satisfied that burden
based on the evidence presented by expert Savel. In assessing equitable contribution, the court's
analysis took into account both insurers' time on the risk as well as the insured's failure to comply
with the contractors warranty endorsement precondition under Claremont's primary policy. We
cannot say the trial court abused its discretion in doing so.


NAC contends that even assuming the contractors warranty endorsements in this case are valid and
enforceable Savel's testimony did not establish the allocation to be assigned each subcontractor
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and provided no direct evidence of the actual damages associated with each subcontractor. We
observe that NAC made these same arguments in the trial court. Even if Savel provided no direct
evidence of the damages associated with each subcontractor, his testimony constituted sufficient
evidence from which the court could make an allocation of damages under the third party policies.


[28]  NAC asserts the trial court improperly relied on Golden Eagle Refinery Co. v. Associated
Internat. Ins. Co. (2001) 85 Cal.App.4th 1300, 102 Cal.Rptr.2d 834 (Golden Eagle ) in ruling NAC
had the burden to allocate between covered and uncovered claims. NAC states Golden Eagle has
never been cited by any appellate court as applying to equitable contribution between insurers. We
note the California Supreme Court has recently disapproved of Golden Eagle in the case of State
of California v. Allstate Ins. Co. (2009) 45 Cal.4th 1008, 1036, 90 Cal.Rptr.3d 1, 201 P.3d 1147.
We are not **246  required, however, to accept the trial court's legal reasons or conclusions of law
because we review its ruling, not its reasoning. *297  (ASP Properties  Group, L.P. v. Fard, Inc.
(2005) 133 Cal.App.4th 1257, 1268, 35 Cal.Rptr.3d 343.) “ ‘If right upon any theory of the law
applicable to the case, [the judgment] must be sustained regardless of the considerations which
may have moved the trial court to its conclusion.’ ” (Ibid., quoting Davey v. Southern Pacific Co.
(1897) 116 Cal. 325, 329, 48 P. 117.)


In any case, any error by the trial court in relying upon the Golden Eagle case was harmless because
the trial court found that even if the burden to allocate fell on Claremont and not NAC, Claremont
met this burden, and, as we have explained, substantial evidence supports this finding.


The trial court did not abuse its discretion in setting the amount of Claremont's equitable
contribution and, therefore, properly found NAC should recover nothing from Claremont.


DISPOSITION


The judgment is affirmed. Claremont is to recover costs on appeal.


We concur: RUBIN, Acting P.J., and BIGELOW, J.


All Citations


177 Cal.App.4th 272, 99 Cal.Rptr.3d 225, 09 Cal. Daily Op. Serv. 11,353, 2009 Daily Journal
D.A.R. 13,129
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268 P.3d 180
Supreme Court of Utah.


The OHIO CASUALTY INSURANCE COMPANY,
Plaintiff, Counter–Defendant, Cross–Defendant, Appellant,


v.
UNIGARD INSURANCE COMPANY, Plaintiff, Intervenor, Cross–Claimant, Appellee,


and
West American Insurance Company, Plaintiff, Counter–Defendant, Cross–Defendant,


v.
Cloud Nine, LLC, Easy Seat, LLC, Rodney Ford, Blaine


Ford, and Rex Haddock, Defendants and Counter–Claimants.


No. 20090340.
|


Jan. 6, 2012.


Synopsis
Background: Insurers brought declaratory judgment action seeking determination as to their
respective duties under successive commercial general liability (CGL) policies to defend insureds
in underlying action. The United States District Court for the District of Utah, Campbell, J., 464
F.Supp.2d 1161, granted partial summary judgment in favor of second insurer and denied the
motion for reconsideration by the first insurer, 2007 WL 45823. First insurer appealed. The United
States Court of Appeals, Tenth Circuit, 564 F.3d 1192, certified question to state Supreme Court.


Holdings: The Supreme Court, Parrish, J., held that:


[1] “other insurance” clauses did not apply to successive insurers, and


[2] defense costs were to be divided using time-on-the-risk method.


Question answered.


Durrant, Associate C.J., dissented and filed opinion in which Nehring, J., joined.


Procedural Posture(s): Motion for Summary Judgment.
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West Headnotes (10)


[1] Federal Courts Proceedings following certification
When ruling on a certified question of state law, the Supreme Court is not presented with
a decision to affirm or reverse, and traditional standards of review do not apply.


1 Cases that cite this headnote


[2] Insurance Proration and Allocation
Insurance Effect of other insurance
When determining how to apportion defense costs among insurers, the Supreme Court
applies equitable principles unless express policy language decrees the method of
apportionment.


1 Cases that cite this headnote


[3] Insurance Proration and Allocation
Insurance Effect of other insurance
“Other insurance” clauses in commercial general liability (CGL) policies, which, which
required insurers to divide defense costs for underlying litigation equally, did not apply
to successive insurers to determine the method of apportionment of defense costs; since
other insurance was not available to insured for the loss, the “other insurance” clauses did
not constitute express policy language that decreed the method of apportionment.


6 Cases that cite this headnote


[4] Insurance Policies considered as contracts
Insurance Application of rules of contract construction
Insurance policies are contracts between the insurer and the insured and must be analyzed
according to principles of contract interpretation.


3 Cases that cite this headnote


[5] Insurance Language of policies
If the language within the four corners of an insurance policy is unambiguous, the parties'
intentions are determined from the plain meaning of the contractual language.
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2 Cases that cite this headnote


[6] Insurance Construction as a whole
Insurance Plain, ordinary or popular sense of language
The Supreme Court affords policy terms their usually accepted meanings and gives effect
to and harmonizes, to the extent possible, all policy provisions.


5 Cases that cite this headnote


[7] Insurance Proration and Allocation
Insurance Effect of other insurance
In situation in which “other insurance” clauses in commercial general liability (CGL)
policies, which required insurers to divide defense costs equally, did not apply to
successive insurers, defense costs in underlying litigation should have been apportioned
between successive CGL insurers using a method that divided responsibility for defense
costs between the two insurers in proportion to their time on the risk, with the portion of
the defense costs attributable for time insured was uninsured being divided proportionally
between two insurers; time-on-the-risk method fairly allocated costs between insurers
based on the amount of risk each contracted to undertake and the premiums each received
without compromising the rights of the insured, and method also comported with policy
of encouraging prompt and effective defense of the insured by the insurer.


6 Cases that cite this headnote


[8] Insurance In general;  nature and source of duty
Insurance Effect of other insurance
The duty to defend and the apportionment of defense costs between two insurers that have
an equal duty to defend are distinct issues.


2 Cases that cite this headnote


[9] Insurance Defense costs
Where an insured holds coverage from a single insurer for part of a period of continuous
injury and is then without coverage for the remainder of the injury period, the insurer
may not recover defense costs from the insured for the period of noncoverage because the
insurer must provide a defense to the entire suit, at least until it can limit the suit to those
claims outside of the policy coverage.
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[10] Insurance Defense costs
Where there are multiple insurers, the broad duty to defend prevents the insurers from
recovering defense costs from the insured for any periods of non-coverage.


Attorneys and Law Firms


*181  Barbara K. Berrett, Mark D. Taylor, Salt Lake City, for appellant.


Rebecca L. Hill, Salt Lake City, for appellee.


*182  Justice PARRISH, opinion of the Court:


INTRODUCTION


¶ 1 The Ohio Casualty Insurance Company (Ohio Casualty) insured Cloud Nine, LLC 1  under a
commercial general liability (CGL) policy from June 10, 2001 to June 10, 2002. Unigard Insurance
Company (Unigard) insured Cloud Nine under a CGL policy from December 12, 2002 through
December 12, 2005. Edizone, LC sued Cloud Nine in federal district court, alleging injuries that
began during the last three months of Ohio Casualty's policy period and continued throughout
Unigard's policy period. The federal district court ruled that the insurers must equally share the
total defense costs they incurred in defending Cloud Nine against the Edizone suit. Ohio Casualty
appealed that ruling to the Tenth Circuit Court of Appeals, which certified to us the following
question regarding the apportionment of defense costs:


1 The policies insured Cloud Nine, Easy Seat, Rodney Ford, Rex Haddock, and Blaine Ford.
For ease of reference, we refer to these parties collectively throughout this opinion as “Cloud
Nine.”


Should the defense costs in the Edizone case be allocated between Ohio Casualty and Unigard
under the “equal shares” method set forth in the “other insurance clause” of Ohio Casualty's
policy, or, in the alternative, because the policies were issued for successive periods, should
those defense costs be allocated using the time-on-risk method described in Sharon Steel Corp.
v. Aetna Casualty & Surety Co., 931 P.2d 127, 140 (Utah 1997)?
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¶ 2 We conclude that the “other insurance” clauses do not apply to successive insurers.
Accordingly, defense costs should be apportioned using a modified version of the Sharon Steel
method that divides responsibility for defense costs between the two insurers in proportion to their
time on the risk.


BACKGROUND


¶ 3 We state the facts as described by the Tenth Circuit in the Order of Certification. Ohio Casualty
insured Cloud Nine from June 10, 2001, to June 10, 2002. From June 10, 2002, through December
12, 2002, Cloud Nine was uninsured. Unigard then insured Cloud Nine from December 12, 2002,
through December 12, 2005.


¶ 4 In their respective policies, Ohio Casualty and Unigard both agree to “pay those sums that
the insured becomes legally obligated to pay as damages because of ‘personal and advertising
injury’ ... caused by an offense arising out of [the insured's] business but only if the offense was
committed in the ‘coverage territory’ during the policy period.”


¶ 5 Both policies also contain “other insurance” clauses that provide as follows:


If other valid and collectible insurance is available to the insured for a loss we cover under
Coverages A or B of this Coverage Part, our obligations are limited as follows:


a. Primary Insurance


This insurance is primary except when b. below applies. If this insurance is primary, our
obligations are not affected unless any of the other insurance is also primary. Then, we will
share with all that other insurance by the method described in c. below.


....


c. Method of Sharing


If all of the other insurance permits contribution by equal shares, we will follow this method
also....


¶ 6 Edizone is a product and technology developer that licensed patents and other intellectual
property to Cloud Nine for the manufacture and sale of an elastometer gel technology and a product
known as “Gelastic” and “GellyComb.” In its federal case against Cloud Nine, Edizone alleged that
Cloud Nine continued to manufacture, use, and sell its products after Edizone terminated Cloud
Nine's license agreement on March 11, 2002.
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¶ 7 Cloud Nine requested that both Ohio Casualty and Unigard provide a defense to Edizone's
federal suit. Unigard agreed to defend, but Ohio Casualty refused. Ohio Casualty then filed a
declaratory judgment action in federal district court alleging that it had neither a duty to defend nor
indemnify *183  Cloud Nine. Unigard intervened as a plaintiff and moved for partial summary
judgment, arguing that Ohio Casualty had a duty to defend the Edizone suit, and that Ohio Casualty
was obligated to share defense costs equally with Unigard.


¶ 8 The federal district court ruled in favor of Unigard on both issues. It held that Ohio Casualty
did have a duty to defend Cloud Nine and that the two insurance companies should share equally
in paying defense costs. In ruling on defense costs, the district court relied on the “other insurance”
provision of Ohio Casualty's policy and the broad scope of an insurer's duty to defend under Utah
law.


¶ 9 Ohio Casualty appealed the portion of the ruling regarding the allocation of defense costs to the
U.S. Court of Appeals for the Tenth Circuit. The Court of Appeals determined that the disposition
of Ohio Casualty's appeal turned on important and unsettled principles of Utah law. Accordingly,
it certified the following question to this court:


Should the defense costs in the Edizone case be allocated between Ohio Casualty
and Unigard under the “equal shares” method set forth in the “other insurance
clause” of Ohio Casualty's policy, or, in the alternative, because the policies were
issued for successive periods, should those defense costs be allocated using the
time-on-risk method described in Sharon Steel Corp. v. Aetna Casualty & Surety
Co., 931 P.2d 127, 140 (Utah 1997)?


We have jurisdiction under Utah Code section 78A–3–102(1) to answer a question of law certified
by a federal court.


STANDARD OF REVIEW


[1]  ¶ 10 The Tenth Circuit has asked us to rule on a certified question of Utah law. “Accordingly,
we are not presented with a decision to affirm or reverse, and traditional standards of review do
not apply.” Robert J. DeBry & Assocs., P.C. v. Qwest Dex, Inc., 2006 UT 41, ¶ 11, 144 P.3d 1079.
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ANALYSIS


[2]  ¶ 11 Under the framework we announced in Sharon Steel Corp. v. Aetna Casualty & Surety
Co., when determining how to apportion defense costs among insurers, we “apply equitable
principles ... unless express policy language decrees the method of apportionment.” 931 P.2d 127,
140 (Utah 1997) (alteration in original) (internal quotation marks omitted).


¶ 12 Ohio Casualty argues that the “other insurance” clause found in both its own policy
and Unigard's policy does not constitute “express policy language that decrees the method of
apportionment.” It accordingly urges us to follow the time-on-the-risk method that we determined
was the most equitable means of apportionment in Sharon Steel.


¶ 13 In contrast, Unigard argues that the “other insurance” clauses expressly decree the method
of apportionment and require that it and Ohio Casualty should equally share the cost of defending
Qoud Nine. In the alternative, it argues that a provider's time on the risk is not the most equitable
method of apportioning defense costs and further that the method undermines insurers' broad duty
to defend under Utah law.


¶ 14 We conclude that the “other insurance” clauses do not apply to successive insurers and
therefore do not control the apportionment of costs in this case. In accordance with Sharon Steel,
we hold that costs should be apportioned using the time-on-the-risk method. But on the facts of
this case, that method must be modified so that the portion of defense costs attributable to Cloud
Nine for the time it was uninsured is divided proportionally between the two insurers.


I. THE “OTHER INSURANCE” CLAUSES IN THE TWO INSURANCE
POLICIES APPLY ONLY TO CONCURRENT INSURERS AND THUS DO NOT


CONTROL THE APPORTIONMENT OF DEFENSE COSTS IN THIS CASE


[3]  ¶ 15 We first consider whether the identical “other insurance” clauses in the Ohio Casualty
and the Unigard policies expressly control the apportionment of defense costs between the two
insurers.


*184  [4]  [5]  [6]  ¶ 16 Insurance policies are contracts between the insurer and the insured
and must be analyzed according to principles of contract interpretation under Utah law. “[I]f
the language within the four corners of the contract is unambiguous, the parties' intentions are
determined from the plain meaning of the contractual language.” Benjamin v. Amica Mut. Ins. Co.,
2006 UT 37, ¶ 14, 140 P.3d 1210 (internal quotation marks omitted). We “afford[ ] the policy
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terms their usually accepted meanings and giv[e] effect to and harmoniz[e] to the extent possible
all policy provisions.” S.W. Energy Corp. v. Cont'l Ins. Co., 1999 UT 23, ¶ 12, 974 P.2d 1239.


¶ 17 The policies' “other insurance” clauses state that when both insurance policies in question
are primary and both “permit[ ] contribution by equal shares,” then “if other valid and collectible
insurance is available to the insured for a loss [the insurer] cover[s] ... [the insurer] will share with
all that other insurance by ... equal shares.”


¶ 18 The parties agree that both policies are primary and that both permit contribution by equal
shares. Thus, under the policies' language, the “other insurance” clause can apply only if there
was “other valid and collectible insurance” available to Cloud Nine “for a loss [Ohio Casualty]
cover[ed].” Unigard correctly notes that both insurers covered the same type of loss. But it does not
follow, as Unigard contends, that “other valid and collectible insurance” was available to Cloud
Nine for the loss covered by Ohio Casualty. To the contrary, Ohio Casualty's coverage of Cloud
Nine was expressly limited to losses that arose out of offenses “committed ... during the policy
period,” which terminated on June 10, 2002. Similarly, Unigard's policy did not cover losses that
occurred before its effective date, December 12, 2002. As Ohio Casualty's coverage and Unigard's
coverage did not overlap, Unigard did not provide valid and collectible insurance for a loss that
Ohio Casualty covered or vice-versa. As a result, the “other insurance” clause with its “equal
shares” provision is inapplicable.


¶ 19 Though we find the policy language to be unambiguous and therefore controlling, we note
that our conclusion is also consistent with the purpose and function of “other insurance” clauses.
Courts have recognized that “other insurance” clauses “serve to prevent multiple recoveries” when
“two or more policies provide coverage during the same period.” Consol. Edison Co. of N.Y. v.
Allstate Ins. Co., 98 N.Y.2d 208, 746 N.Y.S.2d 622, 774 N.E.2d 687, 694 (2002). 2  But such “other
insurance” provisions do not apply to successive insurers. For example, the Supreme Judicial Court
of Massachusetts held that “other insurance” clauses “simply reflect a recognition of the many
situations in which concurrent, not successive, coverage would exist for the same loss,” for instance
“where one insurer issued an umbrella liability policy to the lessor of a vehicle involved in a motor
vehicle accident and another insurer issued a liability policy to the lessee.” Bos. Gas Co. v. Century
Indem. Co., 454 Mass. 337, 910 N.E.2d 290, 308–09 (2009). And the U.S. Court of Appeals for
the Seventh Circuit has expressed skepticism that an “other insurance” provision could apply in
a case where “two policies, each with an ‘other insurance’ clause, insure merely the same kind of
risk, but not the same risk because the policies are successive.” Taco Bell Corp. v. Cont'l Cas. Co.,
388 F.3d 1069, 1079 (7th Cir.2004) (Posner, J.). 3
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2 See also Owens–Ill., Inc. v. United Ins. Co., 138 N.J. 437, 650 A.2d 974, 991 (1994)
(“Historically, ‘other insurance’ clauses were designed to prevent multiple recoveries when
more than one policy provided coverage for a given loss.”).


3 See also St. Paul Fire & Marine Ins. Co. v. Vigilant Ins. Co., 919 F.2d 235, 241 (4th Cir.1990)
(noting that “other insurance” clauses apply only where coverage is concurrent); 23 E.M.
HOLMES, APPLEMANON INSURANCE § 145.4[C], at 34 (2d ed. 2003) (noting that
“other insurance” clauses do not allocate liability among successive insurers because they
would “unjustly make consecutive insurers liable for damages occurring outside their policy
periods”).


¶ 20 Having concluded that the policies in question do not address the allocation of defense costs
in cases such as this, we turn to Unigard's argument that we should follow Federal Insurance
Co. v. Cablevision Systems Development Co. and apply the equal shares apportionment method
because the “other insurance” clauses “demonstrate[ ] an *185  intent to apportion indemnity loss
equally.” 836 F.2d 54, 57 (2d Cir.1987). We fail to see any general intent to apportion loss equally
under the facts of this case, especially in light of the express limitation in both policies limiting
covered losses to those resulting from offenses committed during the policy period. Furthermore,
the Second Circuit's reasoning is incompatible with our decision in Sharon Steel, which requires an
equitable distribution of defense costs absent “express policy language [that] decrees the method
of apportionment,” rather than general manifestations of intent. 931 P.2d at 140 (internal quotation
marks omitted).


¶ 21 In summary, “other insurance” was not available to Cloud Nine for the loss Ohio Casualty
covered. Consequently, the “other insurance” clause in Ohio Casualty's policy does not constitute
“express policy language [that] decrees the method of apportionment” and therefore does not
govern the apportionment of defense costs in this case.


II. DEFENSE COSTS SHOULD BE APPORTIONED PURSUANT
TO A MODIFIED VERSION OF THE SHARON STEEL FORMULA


[7]  ¶ 22 Having determined that the policy provisions do not control the apportionment of defense
costs, we turn to equitable principles to determine how to apportion defense costs between Ohio
Casualty and Unigard. Sharon Steel Corp. v. Aetna Cas. & Sur. Co., 931 P.2d 127, 140 (Utah 1997).
In Sharon Steel, the underlying injury involved the release of toxic material into the environment
that, like the injury here, spanned many years and triggered coverage under multiple consecutive
insurance policies provided by several insurance companies. Id. at 130. We held that an insurer
can compel contribution for defense costs from a coinsurer that is equally obligated to defend.
Id. at 139. Because we found that one insurer was “entitled to be reimbursed for those defense
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expenses it paid in excess of its fair share, we deem[ed] it prudent to offer guidance to the trial
court in apportioning those defense costs.” Id. at 140.


¶ 23 In the continuous injury, successive insurer context presented in Sharon Steel, we considered
and expressly rejected apportionment based on the equal shares method that Unigard asks us
to employ in this case. Id. at 140 n. 19. We rejected the equal shares method because we were
“unpersuaded that [it] ... reflect[ed] the most equitable method of allocating the defense costs.”
Id. We instead applied the “time on the risk” apportionment method that considers the time each
insurer spent “on the risk” and each insurer's policy limits. Id. at 140–41. We concluded that this
method was the most equitable because it fairly related both to the time each insurer spent on the
risk and the degree of risk each insurer contracted to assume. Id. 4  We also found that “the property
owners must be prepared to pay their fair share of defense costs for those years that they were
without insurance coverage.” Id. at 141 (internal quotation marks omitted).


4 A majority of jurisdictions have also followed this formula. Barry R. Ostrager & Thomas R.
Newman, Handbook on Insurance Coverage Disputes § 6.02[a][l] (14th ed. 2008) (noting
that “[t]he ‘majority rule’ is that defense costs are allocated among co-insurers on a pro rata
basis in proportion to policy limits”).


¶ 24 Unigard asks us to disregard this holding. Specifically, Unigard argues that our imposition
of time-on-the-risk apportionment was non-binding “guidance” to the trial court. Unigard also
asserts that applying time-on-the-risk apportionment is inconsistent with its and Ohio Casualty's
contractual duty to defend and with our precedent regarding the duty to defend under Utah law. It
argues that applying time-on-the-risk apportionment is tantamount to holding that an insurer has
the duty to defend only the claims covered by its own policy, rather than all claims “until it can
limit the suit to those claims outside of the policy coverage.” Benjamin v. Amica Mut. Ins. Co.,
2006 UT 37, ¶ 25, 140 P.3d 1210 (internal quotation marks omitted).


¶ 25 We first reject the notion that the discussion of defense cost apportionment in Sharon Steel
constituted mere “guidance” without precedential value. In Sharon Steel, we “deem[ed] it prudent
to offer guidance to the trial court,” and remanded the case to *186  the trial court with instructions
to fashion the precise allocation formula because it, in its capacity as fact finder, was best suited
procedurally to allocate costs to the parties based upon our time-on-the-risk standard. 931 P.2d 127
at 140–42. But our conclusion that costs must be apportioned using our time-on-the-risk formula
was the holding of the case and was not a holding the district court was free to ignore.


[8]  ¶ 26 Moreover, we see no reason to drastically deviate from our holding in Sharon Steel.
Unigard correctly notes that both insurers had a duty to defend based on both the policy language
and our precedent. See Benjamin, 2006 UT 37, ¶ 25, 140 P.3d 1210. But it does not follow, as
Unigard contends, that defense costs must be apportioned equally. The duty to defend and the
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apportionment of defense costs between two insurers that have an equal duty to defend are distinct
issues. See Sharon, 931 P.2d at 137–42 (evaluating apportionment methods and applying a time-
on-the-risk formula despite finding that each insurer had an equal duty to defend). The U.S. Court
of Appeals for the Fifth Circuit has acknowledged this distinction, “approv[ing of] the concept
of apportioning the cost of the insured's defense among those liable,” but not “limit[ing] the duty
of defending the insured.” Gulf Chem. & Metallurgical Corp. v. Associated Metals & Minerals
Corp., 1 F.3d 365, 372 (5th Cir.1993).


¶ 27 Given this distinction, there is no logical conflict between our duty to defend precedent and the
time-on-the-risk formula we adopted in Sharon Steel. The time-on-the-risk method fairly allocates
costs between insurers based on the amount of risk each contracted to undertake and the premiums
each received without compromising the rights of the insured. It also comports with our policy of
encouraging prompt and effective defense of the insured by the insurer. See Benjamin, 2006 UT
37, ¶¶ 22–25, 140 P.3d 1210 (construing an insurance policy liberally to promote the purposes of
insurance and requiring an insurer to defend until uncertainties can be resolved against coverage).
Under the time-on-the-risk method, the insurer facing larger indemnity costs has a greater stake
in controlling choice of counsel and settlement negotiations. This insurer can more practically
and efficiently take the lead in defending the suit without interference from the insurer with less
indemnity cost at stake while still receiving contribution from that insurer for a benefit conferred.
Alternatively, if the insurer with more indemnity cost at stake fails to defend, the insurer with less
time on the risk can defend vigorously knowing that it can recoup a proportionate share of the
costs from the insurer with more time and resources on the risk.


¶ 28 We therefore follow Sharon Steel to apportion defense costs in this case. But we decline to
follow that portion of Sharon Steel that apportioned defense costs to the insured for those periods
of time when the insured was without coverage. In this case, there is language in both polices that
expressly gives each insurer control over its defense of the insured. Ohio Casualty reserved the
right to, “at [its] discretion, investigate any offense and settle any claim or ‘suit’ that may result.”
And Unigard reserved the right to “conduct and control the defense of the indemnitee.” Given the
insurers' legal and contractual duties to defend, they often, as Ohio Casualty and Unigard did here,
reserve the exclusive right to control any litigation and make important decisions regarding the
course of the litigation, including the hiring and firing of counsel and whether or not to settle. In
light of this practice, it would be inequitable to apportion any defense costs to an insured who has
no power to select counsel or negotiate rates and no voice in deciding whether to settle the suit.
Accordingly, we conclude that it would be inequitable to hold the insured responsible for the share
of defense costs attributable to the time period during which it was uninsured.


[9]  [10]  ¶ 29 This conclusion is consistent with insurers' duty to defend under Utah law. Where
an insured holds coverage from a single insurer for part of a period of continuous injury and is then
without coverage for the remainder of the injury period, the insurer may not recover defense costs
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from the insured for the period of noncoverage because the insurer must “provide a defense to the
entire suit, at least until it can limit the *187  suit to those claims outside of the policy coverage.”
Id. ¶ 25 (internal quotation marks omitted); see also Sharon Steel, 931 P.2d at 133 (acknowledging
that “an insurer's duty to defend is broader than its duty to indemnify”). Where, as in this case,
there are multiple insurers, the broad duty to defend also prevents the insurers from recovering
defense costs from the insured for any periods of non-coverage.


¶ 30 In accordance with Sharon Steel and consistent with the policy language specific to this case
that provides the insurance companies with complete control over the litigation, we conclude that
defense costs in this case should be apportioned by a modified version of the Sharon Steel formula.
This formula begins by apportioning the defense costs between successive insurers according to
their time on the risk and the amount of their policy limits. It then divides the portion of defense
costs attributable to any periods during which the insured lacked coverage in the same proportions.


CONCLUSION


¶ 31 In response to the question certified by the Tenth Circuit, we hold that the “other insurance”
provisions in the policies in question do not control the apportionment of defense costs. Instead,
defense costs should be allocated using the Sharon Steel “time on the risk” formula modified to
proportionally apportion to the insurers any defense costs attributable to periods of noncoverage.
This is the most equitable method of apportionment because under it each insurer's allocation of
defense costs is a function of the amount of time each insurer spent “on-the-risk” and each insurer's
policy limits. And this method ensures that the insured is not responsible for defense costs related
to litigation over which its insurer has full control and an absolute duty to defend.


Justice PARRISH authored the opinion of the Court, in which Chief Justice DURHAM and Justice
LEE joined.


Associate Chief Justice DURRANT filed a dissenting opinion, in which Justice NEHRING joined.


Associate Chief Justice DURRANT dissenting:
¶ 32 I concur in the majority's conclusion that the “other insurance” policy provisions do not apply
to successive insurers and, therefore, do not control the apportionment of defense costs in this case.
In addition, I agree that, absent controlling contractual language, we apply equitable principles to
apportion defense costs. But I disagree that the “most equitable method of apportionment” allocates
defense costs according to “the amount of time each insurer spent ‘on-the-risk’ and each insurer's
policy limits.” 1
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1 Supra ¶ 31.


¶ 33 In my view, defense costs should be allocated in equal shares between each insurer who has
a duty to defend. Indeed, the apportionment of equal shares is consistent with the broad scope of
an insurance provider's duty to defend under Utah law. Because the duty to defend obligates each
insurer whose policy is triggered to provide the insured with a full defense, I would allocate the
costs associated with that duty equally. And because the duty to defend is not tied to the insurance
provider's time on the risk, or to its policy limits, I believe it is inappropriate to apportion defense
costs according to these factors.


¶ 34 Under Utah law, an insurance provider owes its insureds two independent duties: (1) a duty
to indemnify and (2) a duty to defend. 2  It is axiomatic, however, that the duty to defend is broader
than the duty to indemnify. 3  For example, the duty to indemnify is limited to damage caused
by acts within the defined period of insurance coverage, and is further limited by the insurance
*188  provider's policy limits. 4  But there is no such limitation for the insurer's duty to defend. 5


Unlike the duty to indemnify, the duty to defend is broad in three respects: (1) the duty to defend
is triggered whenever a complaint “alleges a risk within the coverage of the policy”; 6  (2) the duty
to defend one claim creates “a duty to defend all of the claims brought” against the insured, even
claims outside the period of insurance coverage; 7  and (3) the duty to defend exists regardless of
the merits of the underlying claims. 8


2 See Benjamin v. Amica Mut. Ins. Co., 2006 UT 37, ¶¶ 13, 16, 27, 140 P.3d 1210.


3 Deseret Fed. Sav. & Loan Ass'n v. U.S. Fid. & Guar. Co., 714 P.2d 1143, 1146 (Utah 1986)
(“The duty to defend is broader than the duty to indemnify ...; the duty to defend is measured
by the nature and kinds of risks covered by the policy and arises whenever the insurer
ascertains facts which give rise to the potential of liability under the policy.”).


4 See Benjamin, 2006 UT 37, ¶ 29, 140 P.3d 1210 (“ ‘The duty to indemnify depends upon
liability, i.e., an insurer's obligation to pay a judgment or settlement.’ ” (quoting Perdue
Farms, Inc. v. Travelers Cas. & Sur. Co. of Am., 448 F.3d 252, 258 (4th Cir.2006))).


5 See id. ¶ 16. For example, an insurance provider who has more time on the risk does not
have a greater duty to defend. See id.¶¶ 24–25.


6 Id. ¶ 16 (emphasis added) (internal quotation marks omitted); see also Simmons v. Farmers
Ins. Grp., 877 P.2d 1255, 1258 n. 3 (Utah Ct.App.1994) (“Generally, insurers have a duty
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to defend any complaint alleging facts which, if proven, would render the insurer liable for
indemnification of its insured.”).


7 Benjamin, 2006 UT 37, ¶ 25, 140 P.3d 1210; see also id. (“[W]hen there are covered
and non-covered claims in the same lawsuit, the insurer is obligated to provide a defense
to the entire suit, at least until it can limit the suit to those claims outside of the policy
coverage.” (alteration in original) (internal quotation marks omitted)); Mt. Airy Ins. Co. v.
Greenbaum, 127 F.3d 15, 19 (1st Cir.1997) (“[U]nder Massachusetts law, if an insurer has
a duty to defend one count of a complaint, it must defend them all.”). But see Sharon Steel
Corp. v. Aetna Cas. & Sur. Co., 931 P.2d 127, 141–42 (Utah 1997) (stating that because the
insurer has not contracted to pay defense costs for occurrences which took place outside
the policy period, insureds “must be prepared to pay their fair share of defense costs for
those years that they were without insurance coverage” (internal quotation marks omitted)).
The majority now expressly overrules the part of our holding in Sharon Steel that limited an
insurer's duty to defend. See infra¶¶ 28–29.


8 See Benjamin, 2006 UT 37, ¶ 22, 140 P.3d 1210 (holding that “[an insurer] had a duty to
defend [the insured] until it could establish that those claims were not supported by the
facts”); see also id. ¶ 24 (“[T]he insurer is obligated to [defend claims] until those claims
are either dismissed or otherwise resolved in a manner inconsistent with coverage.”); Tex.
Prop. & Cas. Ins. Guar. Assoc./Sw. Aggregates, Inc. v. Sw. Aggregates, Inc., 982 S.W.2d 600,
604 (Tex.Ct.App.1998) (“The duty to defend is not affected by facts ascertained before suit,
developed in the process of the litigation, or by the ultimate outcome of the suit.”).


¶ 35 Consistent with the broad scope of an insurer's duty to defend, each insurance provider whose
duty is triggered owes the insured an independent obligation to defend the entire suit. 9  Thus,
where there is only one insurance provider, that insurer bears the full obligation to pay for the
defense costs. Where there are multiple insurance providers whose duties are triggered, they each
have an independent duty to defend the entire lawsuit. Because each insurer has an independent
duty to defend, and because that duty is not tied to the insurer's time on the risk, I see no reason to
apportion defense costs based on the majority's formula. Instead, because each insurance provider
bears the obligation to defend the entire suit, I would apportion the costs associated with that duty
equally. 10


9 See Benjamin, 2006 UT 37, ¶ 22, 140 P.3d 1210.


10 Consistent with the district court's apportionment of defense costs in this case, a number of
other courts have held that because an insurer's duty to defend is broader than its duty to
indemnify, defense costs should be equally divided among multiple insurers. See, e.g., St.
Paul Fire & Marine Ins. Co. v. Vigilant Ins. Co., 919 F.2d 235, 241 (4th Cir.1990) (“We
hold both [insurers] had a duty to defend [the insured] and thus the defense costs should be
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shared equally.” (internal quotation marks omitted)); Wooddale Builders, Inc. v. Md. Cas.
Co., 722 N.W.2d 283, 304 (Minn.2006) (“[W]e conclude that ... defense costs are [to be]
apportioned equally among insurers whose [duty to defend is] triggered. Therefore, we hold
that the district court did not err when it apportioned defense costs equally among insurers
whose policies were triggered.”); Ames v. Cont'l Cas. Co., 79 N.C.App. 530, 340 S.E.2d 479,
486 (1986) ( “We hold both [insurers] had a duty to defend [the insured] and thus the defense
costs should be shared equally.”); Tex. Prop. & Cas. Ins., 982 S.W.2d at 607 (“[W]e hold
that under Texas law, an insurer's duty to defend its insured ... is not reduced pro rata by the
insurer's ‘time on the risk’ or by any other formula.”).


¶ 36 In this case, both Ohio Casualty and Unigard had a duty to defend Cloud Nine. Because of
the broad scope of this duty, if either Ohio Casualty or Unigard had refused *189  to defend, the
other still would have been obligated to provide a full defense. Given that they had an equal duty
to defend the entire suit, I would apportion the defense costs associated with that duty equally
because I believe that creates the most logical and equitable result.


¶ 37 I recognize that equal apportionment of defense costs is at odds with our holding in Sharon
Steel Corp. v. Aetna Casualty & Surety Co. 11  In that case, we limited an insurer's duty to defend by
apportioning defense costs to insurance providers and insureds based on their time on the risk. 12


But I believe that the test for overturning that precedent has been satisfied. It is appropriate to
overturn precedent “if we are clearly convinced that the rule was originally erroneous or is no
longer sound because of changing conditions and that more good than harm will come by departing
from precedent.” 13  Regarding the rule announced in Sharon Steel, I believe that each of these
requirements is satisfied.


11 931 P.2d 127, 140–42 (Utah 1997).


12 Id. (holding that insurance providers would be allocated defense costs according to the period
of time they provided coverage and the insured would be allocated defense costs according
to the period of time it had no insurance coverage).


13 Utah Dep't of Transp. v. Admiral Beverage Corp., 2011 UT 62, ¶ 16, 275 P.3d 208, 2011 WL
5110962 (internal quotation marks omitted); see also Kimball v. Salt Lake City, 32 Utah 253,
90 P. 395, 396 (1907) (recognizing that “adherence to precedent is no doubt a commendable
judicial virtue, but, if carried to extremes, [such adherence] may easily, like most virtues,
border upon vice”).


¶ 38 The rule announced in Sharon Steel was erroneous in two respects. First, our limitation of
an insurer's duty to defend in that case conflicted with our prior statements about the breadth of
that duty. 14  In Deseret Federal Savings & Loan Ass'n v. U.S. Fidelity & Guaranty Co., a case
decided before Sharon Steel, we stated that the duty to defend was broad and “arises whenever the
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insurer ascertains facts which give rise to the potential of liability under the policy.” 15  Thus, we
had recognized that insurers had to provide their insureds with a full defense when there was even
the potential for liability. 16  Without reference to this prior statement, in Sharon Steel we limited
an insurer's duty to defend to only those occurrences that took place within the policy period. 17


14 Evidence that a rule was erroneous can be found when our opinions stray from precedent
without satisfying the test for such a departure. See, e.g., Admiral Beverage, 2011 UT 62, ¶
¶ 28–31, –––P.3d ––––, 2011 WL 5110962 (finding evidence that a holding was erroneous
where a rule “contravenes our longstanding precedent” and “deviated from [the] approach”
we used for “over a century”).


15 714 P.2d 1143, 1146 (Utah 1986) (emphasis added).


16 See id. at 1146–47.


17 931 P.2d at 140–41 (concluding that a pro rata formula was appropriate because it represented
what each insurer contracted to provide and “[an] insurer has not contracted to pay defense
costs for occurrences which took place outside the policy period” (internal quotation marks
omitted)).


¶ 39 Second, in Sharon Steel we set forth a rule without receiving argument on the merits of the
various methods of allocation or argument on how each method would impact an insurer's duty
to defend. Specifically, we adopted the time on the risk allocation even though “[n]either party
ha[d] provided a thorough briefing on th[e] issue.” 18  In fact, we recognized that although one
party had “summarily set[ ] forth the different allocation methods employed by various courts,”
no party had “address[ed] the merits of each method, ... [or] explain[ed] how these methods might
apply to the instant case.” 19  Because we departed from precedent without satisfying the test for
doing so, and selected a method of apportionment without receiving argument from the parties, I
believe that the rule was erroneous.


18 Id. at 140 n. 18; see also id. (noting that because the briefing was not thorough, we were
“limited to our own resources in fashioning an equitable apportionment method”).


19 Id.


¶ 40 In addition to being erroneous, I believe that our holding in Sharon Steel is no longer sound
because, in a subsequent case, we retreated from any limitation on an insurance *190  provider's
duty to defend. In Benjamin v. Amica Mutual Insurance Co., a case decided after Sharon Steel,
we returned to our position that the duty to defend is broad and, accordingly, requires an insurer
to provide a defense to the entire suit, even to claims that fall outside the period of insurance
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coverage. 20  By recognizing the broad scope of the duty to defend and the corresponding broad
obligations associated with that duty, we have already moved away from the limitation announced
in Sharon Steel. Thus, we have already indicated that the rule adopted in Sharon Steel is no longer
sound.


20 2006 UT 37, ¶ 25, 140 P.3d 1210 (“[W]hen there are covered and non-covered claims in the
same lawsuit, the insurer is obligated to provide a defense to the entire suit, at least until it can
limit the suit to those claims outside of the policy coverage.” (alteration in original) (internal
quotation marks omitted)); see also id. ¶ 22 (stating that an insurer has a duty to defend the
insured “until it could establish that those claims were not supported by the facts”).


¶ 41 Similarly, and most importantly, I believe that the majority's rationale for overturning a portion
of the holding in Sharon Steel also supports the conclusion that the entire rule should be overturned.
In overturning the portion of our holding that allocates defense costs to the insured, the majority
recognizes that “[w]here an insured holds coverage from a single insurer ... and is then without
coverage ..., the insurer may not recover defense costs from the insured for the period of non-
coverage because the insurer must provide a defense to the entire suit.” 21  Thus, the majority
reasons that allocation to the insured for periods of noncoverage would be inequitable because the
insurance provider has a broad duty to defend that requires it to provide a defense for the entire
suit, even for periods of noninsurance. 22


21 Supra ¶ 29 (internal quotation marks omitted).


22 See supra¶¶ 28–29.


¶ 42 While I agree with the majority on this point, I believe that this same logic applies to
overturning the entire rule put forth in Sharon Steel. Just as the breadth of the duty to defend makes
it inappropriate to apportion defense costs to the insured for periods of non-coverage, the breadth
of the duty also makes it inappropriate to apportion defense costs to insurance providers based
on their periods of coverage. Because an insurer has a duty to defend the entire suit regardless of
whether there are other insurance providers with a similar duty, it would be inequitable to apportion
defense costs based on a pro rata formula. Thus, for the same reason that the majority overturns a
portion of the holding in Sharon Steel, I would overturn the entire rule.


¶ 43 Finally, I believe that more good than harm will come from overturning our holding in
Sharon Steel. Specifically, overturning the rule would reduce disputes between insurance providers
about the proper apportionment of defense costs and would induce insurers to more promptly
defend their insureds. If insurers know that defense costs will be allocated equally among those
whose duties are triggered, each insurer will have the same incentive to provide a prompt and
efficient defense. Because each insurer would share the defense costs equally from the moment
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the lawsuit is filed, they would have shared incentives to choose counsel, initiate a defense, and
engage in settlement negotiations. They would not need to wait for any judicial determination of
their respective responsibilities.


¶ 44 In contrast, adherence to the pro rata formula adopted in Sharon Steel, and supported by
the majority in this case, actually encourages insurance providers to dispute defense costs or take
a “wait and see” approach. 23  In fact, the time-on-the-risk formula encourages delay from the
moment the lawsuit begins. Although an insured's defense costs accrue from the moment any suit
is filed, at that moment there likely will not have been a judicial determination for how multiple
insurance providers are to allocate the defense costs. And until the court has determined how
each insurer's time on the risk and policy limits impact the apportionment *191  of defense costs,
insurers will be motivated to delay in providing a defense to their insureds. Indeed, if an insurer
anticipates that it will be responsible for only a small proportion of the defense costs, it will have
no incentive to quickly select counsel or initiate settlement negotiations. And while the insurance
providers delay, the insured will be left without a defense.


23 In this respect, I disagree with the majority's statement that its “time-on-the-risk” method of
apportionment more fully “comports with our policy of encouraging prompt and effective
defense of the insured by the insurer.” Supra ¶ 27.


¶ 45 For the foregoing reasons, I believe that our holding in Sharon Steel should be overturned not
just in part, as the majority concludes, but in its entirety. In overturning the rule in Sharon Steel,
we are free to determine the most equitable method of apportionment of defense costs.


¶ 46 In my view, the most equitable and logical way to allocate defense costs is in equal shares
between each insurer who has a duty to defend. Equal share apportionment is consistent with
the broad scope of an insurer's duty to defend under Utah law and comports with our policy of
encouraging a prompt and effective defense by the insurer. Because Ohio Casualty and Unigard
have a coextensive duty to defend Cloud Nine for the entire suit, I would allocate the costs
associated with their duty on an equal basis. Accordingly, I would affirm the district court's holding.


All Citations


268 P.3d 180, 699 Utah Adv. Rep. 66, 2012 UT 1
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126 Cal.App.3d 593, 178 Cal.Rptr. 908


OLYMPIC INSURANCE COMPANY, Plaintiff and Appellant,
v.


EMPLOYERS SURPLUS LINES INSURANCE COMPANY, Defendant and
Appellant; RALPH ROKEBY-JOHNSON et al., Defendants and Respondents.


Civ. No. 46576.
Court of Appeal, First District, Division 3, California.


Dec 8, 1981.


SUMMARY


The trial court determined that the loss resulting from the settlement of numerous wrongful death
actions, arising out of a mid-air collision, was to be apportioned among an insurance company's
two primary insurers, as well as a secondary insurer whose policy was written as “specific excess”
on one of the primary policies. The insurance company, in bringing an action for declaratory
relief, had sought to force its insurers to contribute to the cost of defense and settlement, which
was substantial. The policy issued by the underlying primary insurer that was covered by such
secondary insurer carried a low limit. The policy limit of the other primary insurer was in excess
of the settlement amount. (Superior Court of the City and County of San Francisco, No. 647819,
Jay A. Pfotenhauer, Judge.)


The Court of Appeal affirmed in part and reversed in part, and the matter was remanded with
instructions to enter judgment in accordance with the opinion. The court held that the secondary
insurer was not liable along with primary insurers, since the limits of the underlying primary
policies, when prorated, were not exhausted by the settlement amount. In so holding, the court
pointed out that a secondary policy, by its own terms, does not apply to cover a loss until the
underlying primary insurance has been exhausted. Thus, the court held that such secondary policy
liability will not attach until all primary insurance is exhausted, even if the total amount of primary
insurance exceeds the amount contemplated in the secondary policy. The court further held that
the costs that arose under the insurers' duty to defend were to be apportioned among the insurers
in proportion to liability for the settlement, and thus the secondary insurer had no duty to defend
and no *594  defense costs. (Opinion by Anello, J., *  with Scott, Acting P. J., and Barry-Deal,
J., concurring.)


* Assigned by the Chairperson of the Judicial Council.
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 106--Extent of Loss of Insured and of Liability of
Insurer--Liability and Indemnity Insurance--Secondary Insurer-- Exhaustion of Primary Insurance
Coverage.
In an action for declaratory relief by an insurance company, arising out of a mid-air collision, in
which the insurance company sought to force its insurers to contribute to the cost of defense and
settlement of numerous wrongful death lawsuits, the trial court erred in holding a secondary insurer
liable along with the primary insurers, since the limits of the underlying primary policies, when
prorated, were not exhausted by the settlement amount. The secondary insurer's policy was written
as “specific excess” over one of the primary policies, and a secondary policy by its own terms does
not apply to cover a loss until the underlying primary insurance has been exhausted. Moreover,
liability under a secondary policy will not attach until all primary insurance is exhausted, even if
the total amount of primary insurance exceeds the amount contemplated in the secondary policy.


(2)
Insurance Contracts and Coverage § 107--Extent of Loss of Insured and of Liability of Insurer--
Liability and Indemnity Insurance--Obligation to Defend Insured.
Insurance policies are generally written so that liability for settlement and duty to defend will arise
simultaneously. Thus, if the loss is within the limits of the primary insurance, the primary insurer
is liable for the entire cost of defense.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 414 et seq.; Am.Jur.2d, Insurance, § 1535
et seq.]


(3)
Insurance Contracts and Coverage § 107--Extent of Loss of Insured and of Liability of Insurer--
Liability and Indemnity Insurance--Obligation to Defend Insured--Apportionment Among *595
Insurers.
Generally, defense costs will be apportioned among insurers in accordance with the contribution
to the payment of a loss, at least in the absence of contractual provisions dictating the contrary
result. Thus, a secondary insurer had neither a duty to defend nor liability for defense costs
with respect to wrongful death actions, where the limits of the primary insurers' policies, when
prorated, were not exhausted by settlements of the cases. The defense costs were to be apportioned
between the primary insurers liable for payment of the settlement costs. Moreover, an additional



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=1111111&cite=DMS_VER_STATEJR_INSURCONTS414&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281901502&pubNum=0113542&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., 126 Cal.App.3d 593 (1981)
178 Cal.Rptr. 908


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


secondary insurer was not required to contribute to the costs of either settlement or defense of the
wrongful death actions, since such insurer's policy provided secondary insurance to attach upon
the exhaustion of the underlying insurance, and the primary insurance was not exhausted.


COUNSEL
Popelka, Allard, McCowan & Jones, Philip R. McCowan and Michael G. Ackerman for Plaintiff
and Appellant.
LaFollette, Johnson, Schroeter & De Haas, B. E. Atkisson and Alfred W. Gerisch, Jr., for Defendant
and Appellant.
Hancock, Rothert & Bunshoft and Harlow P. Rothert for Defendants and Respondents.


ANELLO, J. *


* Assigned by the Chairperson of the Judicial Council.


This is an appeal from a judgment in an action for declaratory relief. The question presented is
whether the trial court erred in holding an excess insurer liable where the primary insurance has
not been exhausted.


Plaintiff is the Olympic Insurance Company (hereinafter Olympic). In 1967, Olympic had a general
insurance agency contract with Landseair under which Landseair was authorized to issue insurance
on behalf of Olympic. *596


On July 19, 1967, there was a midair collision near Hendersonville, North Carolina, between a
commercial airliner and a Cessna aircraft owned by Landseair. Both aircraft were destroyed, and
81 persons were killed.


Following the accident, Olympic was named as a defendant in some 71 wrongful death actions on
the theory that Olympic was vicariously liable for the acts of Landseair.


On July 19, 1967, Olympic was a subsidiary of the Pacific Finance Company (hereinafter PFC),
which in turn was a subsidiary of Transamerica Corporation (hereinafter Transamerica). Olympic
was insured as a subsidiary of both its parent corporations.


The trial court determined, and the parties do not contest this determination, that at the time of the
accident Olympic had the protection of five insurance policies, as follows:


1. A Pacific Indemnity Company (hereinafter Pacific) policy issued to PFC, with a limit of $20,000
each occurrence.
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2. An Insurance Company of North America (hereinafter INA) policy issued to Transamerica, with
a limit of $1 million each occurrence.


3. An Employers Surplus Lines Insurance Company (hereinafter Employers) policy number
E509711 (hereinafter Employers 711) issued to PFC, written as “specific excess” over the Pacific
policy, with a limit of $2 million less the $20,000 provided by the underlying insurance.


4. An Employers policy number E510690 (hereinafter Employers 690) issued to PFC, with a limit
of $500,000 in excess of the $2 million provided by the Pacific and Employers 711 policies.


5. Lloyds of London (hereinafter Lloyds) policy number 32132, providing excess umbrella
coverage in the amount of $1 million in excess of $2.5 million of underlying insurance. 1  *597


1 “Lloyds of London” is an insurance clearing house and was sued herein under the name of
“Underwriters at Lloyds London.” Ralph Rokeby-Johnson, Fidelidade Insurance Company
of Lisbon, and Orion Insurance Company Limited have represented Lloyds in this action.
A second Lloyds policy, number 32133, written as specific excess to the first Lloyds policy,
also provided coverage to Olympic, but this policy is not involved in this litigation.


Pacific initially accepted the defense of Olympic, then refused to continue to provide a defense,
informing INA that the accident was not covered by the Pacific policy. Pacific then tendered
$20,000 to Employers in satisfaction of Pacific's obligation to defend and indemnify Olympic.
This tender was rejected.


The defense of the wrongful death actions was underwritten by INA, which incurred $142,727.42
in attorneys' fees, costs, and expenses in defense of Olympic. The actions were settled for the sum
of $495,000, which was loaned to Olympic by INA.


Olympic then brought this declaratory action to force Pacific, Employers, and Lloyds to contribute
to the cost of defense and settlement of the lawsuits.


The trial court decided that the loss should be divided amongst INA, Pacific, and Employers 711
and concluded that Employers 690 and Lloyds provided excess coverage and incurred no liability
as a result of the accident.


Employers appealed, contending that the trial court erred in holding them liable when the two
underlying policies were not exhausted. Olympic cross-appealed, contending that Lloyds should
have been required to contribute to the cost of settlement and defense.


Terminology
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At the outset, it is necessary to define our terms. We must distinguish between levels of insurance
coverage and “other insurance” provisions in the insurance policies.


A. Types of Coverage


1. Primary coverage is insurance coverage whereby, under the terms of the policy, liability attaches
immediately upon the happening of the occurrence that gives rise to liability. ( Oil Base, Inc. v.
Transport Indem. Co. (1956) 143 Cal.App.2d 453, 467 [299 P.2d 952].) Primary insurers generally
have the primary duty of defense. *598


2. “Excess” or secondary coverage is coverage whereby, under the terms of the policy, liability
attaches only after a predetermined amount of primary coverage has been exhausted. 2  It is not
uncommon to have several layers of secondary insurance (e.g., note the layering of coverage in the
instant case: Pacific, then Employers 711, then Employers 690, then Lloyds). Secondary insurance
is sometimes referred to as “umbrella” insurance. When secondary insurance is written to be excess
to identified policies, it is said to be “specific excess.”


2 A secondary insurer thus greatly reduces his risk of loss. This reduced risk is reflected in
the cost of the policy. (See Signal Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359,
365 [165 Cal.Rptr. 799, 612 P.2d 889].)


B. “Other Insurance” Clauses


A problem arises when two or more policies apply at the same level of coverage. Most insurance
contracts include some provision attempting to limit the insurer's liability in the event that another
insurance policy covers the same loss.


There are several typical forms of “other insurance” clauses:


1. Pro rata. This clause provides that if there is other valid and collectible insurance, then the
insurer shall not be liable for more than his pro rata share of the loss.


2. Excess. This clause provides that if there is other valid and collectible insurance, then the
insurer shall not be liable except to the extent that the loss exceeds such other valid and collectible
insurance (i.e., this policy shall be excess to other valid and collectible insurance).


3. Escape. This clause provides that the insurer is not liable for any loss that is covered by other
insurance (i.e., the existence of other insurance extinguishes insurer's liability to the extent of such
other insurance).
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C. The Policies in the Instant Appeal


In the light of the above terminology, we examine the policies involved in the instant appeal. The
three relevant policies are as follows: *599


1. The Pacific policy. This policy provides: (a) primary coverage to $20,000; (b) an obligation to
defend; and (c) an “excess” other insurance clause.


2. The INA policy. This policy provides: (a) primary coverage to $1 million; (b) a duty to defend;
and (c) an “excess” other insurance clause.


3. The Employers 711 policy. This policy provides: (a) secondary coverage for the difference
between $20,000 and $2 million; (b) an obligation to defend that attaches when the underlying
insurance has been exhausted; and (c) an “excess” other insurance clause.


I


Proration Among Primary Insurers
Contractual terms of insurance coverage are honored whenever possible. ( General Ins. Co. v.
Truck Ins. Exch. (1966) 242 Cal.App.2d 419, 422 [51 Cal.Rptr. 462]; Home Indemnity Co. v.
Mission Ins. Co. (1967) 251 Cal.App.2d 942, 964 [60 Cal.Rptr. 544].) Often, however, when more
than one policy applies to a loss, the policies will contain irreconcilable terms.


In the instant case, the two primary insurers' policies contain “excess” other insurance clauses. The
policies thus purport to be excess to each other, and if the terms of each policy are enforced, the
insured is deprived of protection. Under these circumstances California courts have consistently
ignored the conflicting clauses and prorated the loss among the primary insurers. (See Air etc. Co.
v. Employers' Liab. etc. Corp. (1949) 91 Cal.App.2d 129 [204 P.2d 647] [conflict between excess
clause and pro rata clause results in proration], disapproved on other grounds, Continental Cas.
Co. v. Phoenix Constr. Co. (1956) 46 Cal.2d 423, 439 [296 P.2d 801, 57 A.L.R.2d 914]; American
Motorists Ins. Co. v. Underwriters at Lloyd's London (1964) 224 Cal.App.2d 81, 87 [36 Cal.Rptr.
297] [two primary insurers with “excess” clauses results in proration of the loss]; General Ins. Co.
v. Truck Ins. Exch., supra., 242 Cal.App.2d at p. 423 [“excess” clause v. “escape-excess” clause
results in proration]; Continental Cas. Co. v. Hartford Acc. & Indem. Co. (1963) 213 Cal.App.2d
78 [28 Cal.Rptr. 606] [three policies with “excess” clauses prorated]; *600  Athey v. Netherlands
Ins. Co. (1962) 200 Cal.App.2d 10 [19 Cal.Rptr. 89] [irreconcilable “excess” clauses result in
proration.].)


All primary insurance must be exhausted before liability attaches under a secondary policy.



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=242CAAPP2D419&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_422&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_422

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=242CAAPP2D419&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_422&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_422

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966117010&pubNum=227&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=251CAAPP2D942&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_964&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_964

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=251CAAPP2D942&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_964&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_964

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967111223&pubNum=227&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=91CAAPP2D129&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=91CAAPP2D129&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949113931&pubNum=661&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=46CALIF2D423&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_439

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=46CALIF2D423&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_439

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956123297&pubNum=661&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=224CAAPP2D81&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_87&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_87

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=224CAAPP2D81&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_87&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_87

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964109077&pubNum=227&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964109077&pubNum=227&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=242CAAPP2D423&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_423&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_423

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=242CAAPP2D423&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_423&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_423

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=213CAAPP2D78&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=213CAAPP2D78&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963109200&pubNum=227&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=200CAAPP2D10&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=200CAAPP2D10&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962109292&pubNum=227&originatingDoc=I65c1bb0dfab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., 126 Cal.App.3d 593 (1981)
178 Cal.Rptr. 908


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


(1)A secondary policy, by its own terms, does not apply to cover a loss until the underlying primary
insurance has been exhausted. This principle holds true even where there is more underlying
primary insurance than contemplated by the terms of the secondary policy.


In Lamb v. Belt Casualty Co. (1935) 3 Cal.App.2d 624 [40 P.2d 311] there were two primary
policies with pro rata “other insurance” clauses and a secondary policy written as “specific excess”
to one of the two primary policies. The court prorated the two primary policies, with the result
that neither of the two primary policies was exhausted. Therefore, the secondary policy incurred
no liability.


In Oil Base, Inc. v. Transport Indem. Co., supra., 143 Cal.App.2d at p. 467, the court prorated
two primary policies before holding the secondary policy liable. The secondary policy, written
as specific excess insurance over a $10,000 policy, thus did not attach until exhaustion of the
primary policies (with an aggregate limit of $110,000). “... [W]hen a policy which provides excess
insurance above a stated amount of primary insurance contains provisions which make it also
excess insurance above all other insurance which contributes to the payment of the loss together
with the specifically stated primary insurance, such clause will be given effect as written.” (
Peerless Cas. Co. v. Continental Cas. Co. (1956) 144 Cal.App.2d 617, 626 [301 P.2d 602].)


In the instant case, we have two primary policies with an aggregate limit of $1.02 million and
a settlement amount of $495,000. It is clear, therefore, that when the two primary policies are
prorated, neither policy is exhausted. 3  The holdings in Oil Base, Lamb, and Peerless make it clear
that liability under a secondary policy will not attach until all primary insurance is exhausted, even
if the total amount of primary insurance exceeds the amount contemplated in the secondary policy.


3 Prorated policies are necessarily exhausted at the same time.


Olympic contends that this result is inequitable, in that no liability attaches under Employers
711 even though the total settlement is *601  $495,000 and Employers 711 was written to cover
liability in excess of $20,000. 4  However, the result is no more inequitable than when a primary
insurer, contracting to cover all losses up to a certain limit, finds that a second primary insurance
policy has been written, with the result that each primary insurer is liable for only a pro rata share
of the loss rather than the entire loss as contemplated in the contract.


4 See Note, Insurance: “Other Insurance” Clauses: Reconciling Conflicting Provisions
(1958) 5 UCLA L.Rev. 157, which discusses the precise issue raised in this appeal.


We conclude, therefore, that the trial court erred in prorating the loss among INA, Pacific, and
Employers. The INA and Pacific policies provide primary coverage, and Employers 711 provides
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secondary coverage. Primary coverage has not been exhausted, and Employers therefore incurs
no liability.


II


Apportionment of Defense Costs


Defense costs are apportioned among insurers in proportion to liability for the settlement.
(2)Insurance policies will generally be written so that liability for settlement and duty to defend
will arise simultaneously. Thus if the loss is within the limits of the primary insurance, the primary
insurer will be liable for the entire cost of defense. ( Universal Underwriters Ins. Co. v. Aetna Ins.
Co. (1967) 249 Cal.App.2d 144, 152 [57 Cal.Rptr. 240]; Signal Companies, Inc. v. Harbor Ins.
Co, supra., 27 Cal.3d 359, 368.)


(3)The secondary policy at issue, Employers 711, provides that there is no duty to defend a
claim or suit covered by the underlying insurance and that such duty will not arise until the
underlying insurance has been exhausted. As we have seen, the “underlying insurance” has not
been exhausted, since the loss is within the limits of the primary insurance. Assuming, arguendo,
that Pacific's tender of the policy limit to Employers was sufficient to extinguish Pacific's duty to
defend, the extinction of Pacific's duty does not create a duty on the part of Employers, for there
was still a primary insurer (INA) with a duty to defend. *602


The general rule is that defense costs will be apportioned among the insurers in accordance with
contribution to the payment of the loss, at least in the absence of contractual provisions dictating
a contrary result. ( Signal Companies, Inc. v. Harbor Ins. Co., supra., 27 Cal.3d at p. 367; Aetna
Cas. & Surety Co. v. Certain Underwriters (1976) 56 Cal.App.3d 791, 806 [129 Cal.Rptr. 47];
Continental Cas. Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27, 36 [17 Cal.Rptr. 12, 366 P.2d 455].)
Nothing in the contracts before us indicates a departure from the general rule. Employers' duty
to defend did not arise until the primary insurance was exhausted. The primary insurance was
not exhausted, and therefore Employers had no duty to defend and no liability for defense costs.
The defense costs should be apportioned between INA and Pacific, the primary insurers liable for
payment of the settlement costs.


III


THE CROSS-APPEAL
Cross-appellant Olympic contends that Lloyds should be required to contribute to the costs of
settlement and defense of the wrongful death actions. The Lloyds policy provided secondary
insurance designed to attach upon the exhaustion of scheduled amounts of underlying insurance.
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In the light of our conclusion that the primary insurance was not exhausted, it is clear that no
secondary policy incurred liability.


The judgment is affirmed in part and reversed in part and the cause remanded to the trial court
with instructions to enter judgment in accordance with the views expressed herein.


Employers to recover from Olympic its costs on appeal, and Lloyds to recover from Olympic its
costs on appeal.


Scott, Acting P. J., and Barry-Deal, J., concurred.
The petition of plaintiff and appellant for a hearing by the Supreme Court was denied February
3, 1982. *603


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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150 Cal.App.4th 984
Court of Appeal, Fourth District, Division 3, California.


PADILLA CONSTRUCTION COMPANY, INC., Plaintiff and Appellant,
v.


TRANSPORTATION INSURANCE COMPANY, Defendant and Respondent.


No. G036451.
|


May 14, 2007.


Synopsis
Background: Insured brought action against umbrella liability insurer to recover cost of defense
after exhaustion of first primary policy covering continuous property damage over several periods.
The Superior Court, Orange County, No. 04CC03467, Randell L. Wilkinson, J., determined that the
umbrella insurer was not required to provide a defense since primary coverage was still available
under policy covering subsequent period. Insured appealed.


Holdings: The Court of Appeal, Sills, P.J., held that:


[1] the umbrella insurer was not required to drop down and defend underlying suit after first
primary policy became exhausted, insurers for next two periods became insolvent, and one primary
insurer remained providing coverage for subsequent period, and


[2] as a matter of first impression, the umbrella policy provided excess coverage over primary
policy with self-insured retention (SIR).


Affirmed.


West Headnotes (7)


[1] Insurance Commencement of Duty;  Conditions Precedent
The rule of horizontal exhaustion in liability insurance law requires all primary insurance
to be exhausted before an excess insurer must drop down to defend an insured, including
in cases of continuing loss.
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15 Cases that cite this headnote


[2] Insurance Scope of coverage
Unless there is excess liability insurance that describes underlying insurance and promises
to cover a claim when that specific underlying insurance is exhausted, the rule of horizontal
exhaustion applies to cases of alleged continuing property damage.


9 Cases that cite this headnote


[3] Insurance Commencement of Duty;  Conditions Precedent
Insurance Effect of other insurance
Umbrella liability insurer during first period of continuous property damage over four
policy periods was not required to drop down and defend underlying suit after first primary
policy became exhausted, insurers for next two periods became insolvent, and one primary
insurer remained providing coverage for subsequent period; even though the remaining
primary commercial general liability (CGL) policy provided no coverage for property
damage before commencement of policy period, that insurer owed duty to defend the entire
action, and, thus, other insurance remained available for insured's defense.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 286; Croskey et al., Cal.
Practice Guide: Insurance Litigation (The Rutter Group 2006) ¶ 8:220 et seq. (CAINSL
Ch. 8-C); Cal. Jur. 3d, Insurance Contracts and Coverage, § 606 et seq.


8 Cases that cite this headnote


[4] Insurance Several Grounds or Causes of Action
Commercial general liability (CGL) insurer's duty to defend required it to defend the
entirety of underlying lawsuit, including that portion of the underlying lawsuit asserting
claims for continuous property damage occurring before the policy period, even though
no coverage existed for damage prior to policy period.


1 Cases that cite this headnote


[5] Insurance Several Grounds or Causes of Action
A liability insurer must defend an entire action when there is at least one claim that is
potentially covered, including the balance of the action which may press claims that are
not even potentially covered.
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1 Cases that cite this headnote


[6] Insurance Several Grounds or Causes of Action
To defend meaningfully, a liability insurer must defend immediately, and to defend
immediately, it must defend entirely; it cannot parse the claims, dividing those that are at
least potentially covered from those that are not.


1 Cases that cite this headnote


[7] Insurance Scope of coverage
Insurance Effect of other insurance
Umbrella liability policy provided excess coverage over subsequent primary policy with
self-insured retention (SIR), and the umbrella insurer was thus not required to drop down
and provide defense to extent of the SIR, even though the SIR was not insurance, the
insured thus had no insurance for the first $25,000 of the claim, and the umbrella policy's
“other insurance” clause did not refer to self-insurance; treating the SIR as a separate
entity from the primary policy would obliterate the distinction between primary and excess
insurance and defeat the reasonable expectations of all parties.


23 Cases that cite this headnote
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*986  OPINION


SILLS, P.J.


I. BACKGROUND
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[1]  [2]  California's rule of “horizontal exhaustion” in liability insurance law requires all primary
insurance to be exhausted before an excess insurer must “drop down” to defend an insured,
including in cases of continuing loss. (Community Redevelopment Agency v. Aetna Casualty &
Surety Co. (1996) 50 Cal.App.4th 329, 339, 57 Cal.Rptr.2d 755.) 1  Unless there is excess insurance
*987  that describes underlying insurance and promises to cover a claim when that specific
underlying insurance is exhausted (“vertical exhaustion” 2 ), the rule of horizontal exhaustion
applies to cases of alleged continuing property damage—as often happens when the insured is
sued for construction defects. (Id. at p. 340, 57 Cal.Rptr.2d 755.)


1 “It is settled under California law that an excess or secondary policy does not cover a loss,
nor does any duty to defend the insured arise, until all of the primary insurance has been
exhausted.... [¶] The California general rule that all primary insurance must be exhausted
before a secondary insurer will have exposure favors and results in what is called ‘horizontal
exhaustion.’ ” (Community Redevelopment, supra, 50 Cal.App.4th at p. 339, 57 Cal.Rptr.2d
755, original italics.) Even so, a rule of drop-down upon “vertical exhaustion” is possible
in California when a provision in an excess policy states specifically that it is excess over
a “specifically described policy and will cover a claim when that specific primary policy is
exhausted.” (Id. at p. 340, fn. 6, 57 Cal.Rptr.2d 755.) The case before us, however, involves
no such excess policy.


2 “Absent a provision in the excess policy specifically describing and limiting the underlying
insurance, a horizontal exhaustion rule should be applied in continuing loss cases because it
is most consistent with the principle enunciated in Montrose [Chemical Corp. v. Admiral Ins.
Co. (1995) 10 Cal.4th 645, 42 Cal.Rptr.2d 324, 913 P.2d 878].” (Community Redevelopment,
supra, 50 Cal.App.4th at p. 340, 57 Cal.Rptr.2d 755, italics in original.)


Also, in Montrose Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 42 Cal.Rptr.2d
324, 913 P.2d 878, 3  our Supreme Court adopted a “continuous injury trigger” as the test for the
defense obligation of traditional, occurrence-based primary commercial liability insurance when
the underlying claims involve continuous or deteriorating damage. The continuous injury trigger
generally means (absent consideration of some defense other than trigger itself that would render
no claim in the underlying suit even potentially covered) that all primary insurers over the time
of the alleged continuous injury will be obligated to defend an underlying action claiming such
continuous damage. 4


3 Montrose Chemical Corporation v. Admiral Insurance Company, supra, 10 Cal.4th 645, 42
Cal.Rptr.2d 324, 913 P.2d 878, is often called Montrose II in the literature, to distinguish it
from Montrose Chemical Corp. v. Superior Court (1993) 6 Cal.4th 287, 24 Cal.Rptr.2d 467,
861 P.2d 1153, which is often called “Montrose I.”
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4 This specific point is perhaps most clearly expressed in this passage on page 675, 42
Cal.Rptr.2d 324, 913 P.2d 878 of Montrose II: “The continuous injury (or multiple)
trigger. Under this trigger of coverage theory, bodily injuries and property damage that are
continuous or progressively deteriorating throughout successive policy periods are covered
by all policies in effect during those periods.” (See also Montrose II, supra, 10 Cal.4th at p.
695, 42 Cal.Rptr.2d 324, 913 P.2d 878 (conc. opn. of Baxter, J.) [“What matters is that the
coverage language can plausibly be read, as Montrose suggests, to mean that each increment
of harm, whether to person or property, which ‘occurs' during a particular policy period is
covered by the policy then in effect.”].)


**810  Justice Croskey prophesied in Community Redevelopment that the issue of horizontal
versus vertical exhaustion would become “increasingly common” in light of the California
Supreme Court's adoption of the continuous injury trigger in Montrose II. (See Community
Redevelopment, supra, 50 Cal.App.4th at p. 340, 57 Cal.Rptr.2d 755.) This case validates Justice
Croskey's prophecy, in that it presents us with two major problems inherent in a rule of horizontal
exhaustion interacting with a continuous injury trigger.


*988  The first problem involves whether an excess insurer has a duty to “drop down” and defend
in an underlying action alleging that the insured caused continuous property damage that existed
at points in time prior to the inception of a policy of the only primary insurer that is defending
the insured. On this point, the insured's theory (the insured is the appellant here) is that since there
is no way at all that the primary insurer would have any duty to indemnify the insured for any
liability for property damage that occurred prior to the primary insurer's policy inception, there
was no “other insurance” available for that prior occurring property damage. Therefore the excess
insurer had to drop down and defend because of the potential for liability for the increment of
damage occurring before the one defending primary's policy period.


The solution to this problem is relatively easy. As we show below, under Buss v. Superior Court
(1997) 16 Cal.4th 35, 65 Cal.Rptr.2d 366, 939 P.2d 766, the lone defending primary insurer had
a duty to “defend entirely,” and so, from the point of view of the excess insurer, there was indeed
“other insurance” available—that is, other insurance to undertake the task of defending the insured.
Accordingly, the mere fact that portions of the continuous damage could not possibly have been
covered by the primary insurer makes no difference as far as the excess insurer's duty to defend
is concerned.


The other problem builds on the implications of whether there is “other insurance available”
within the meaning of the excess insurer's policy when the lone defending primary insurer's policy
contains a “self-insured retention” or SIR. In Justice Croskey's own treatise on insurance law, he
(or his co-authors) suggest that because SIRs are not considered insurance, there would be no need
to exhaust such an SIR before the policy of an excess insurer covering another policy period could
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be triggered. 5  The question thus arises: Does the treatment of SIRs as “not insurance” mean that,
in a situation like the present case, there would be no “other insurance available” for the first x
dollars (x representing the self-insured retention) spent on the underlying action, and therefore the
excess insurer (whose own underlying *989  primary insurer has already exhausted) would have
a duty to defend to at least that extent?


5 Here is the passage, which immediately follows a section discussing the rule of horizontal
exhaustion and then raising the possibility of contribution claims between insurers:
“Although there is no known authority on point, each [insurer] apparently is liable only
in accordance with its own policy provisions. Thus, each should be able to invoke any
deductibles, SIRs (self-insured retentions) and ‘per occurrence’ limits in its policy to control
the amount that it must contribute. But a deductible or SIR apparently is not treated as
‘insurance’ which must be exhausted before any excess policies covering other policy
periods will attach.” (Croskey, et al., Cal. Practice Guide: Insurance Litigation (The Rutter
Group 2006) ¶ 8:256, pp. 8–55 to 8–56, original italics.)


We reject the idea, for several reasons, the primary of which is it is perfect legal logic leading to
absurdity—that is, it would be contrary to the reasonable expectations of all parties by obliterating
the distinction between excess and primary insurance. An excess insurer could end up defending
**811  a claim before the primary insurer had an obligation to defend that claim! Reasonable
insureds don't expect to receive a defense from a typically much cheaper excess policy unless all the
expensive primary insurance they bought has been exhausted. Moreover, such an idea ignores the
substance of the lone defending primary insurer's relationship with the insured. That relationship is
to act as primary insurer, with a normal defense duty, not an excess insurer on top of other insurers.


In sum, under the facts of this case, the tail-end, lone defending primary insurer cannot “share
the misery” with the first-period excess insurer. (See State of California v. Pacific Indemnity Co.
(1998) 63 Cal.App.4th 1535, 1545–1548, 75 Cal.Rptr.2d 69 [primary insurer on risk for one year
out of 43 had to bear the entire costs of defense of underlying action because insured had no other
insurance during any of the other 42 years].) Accordingly, the trial court's judgment to that effect
was correct, and is affirmed.


II. FACTS


There was an underlying continuous damage construction defect suit filed in June 2002 by two
homeowners against the developer of their property. Specifically, the suit alleged that foundation
vents were blocked with stucco, which stucco work was done by the insured, Padilla Construction,
in 1995. 6  (We shall refer to Padilla as “the insured” often in this opinion.) The insured was brought
into the suit two months later by way of cross-complaint by the developer.
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6 The suits were filed in June 2002 by the owners of two houses at the Crow Creek
development in Castro Valley, where Padilla Construction had done plastering work. From
the statement of stipulated facts: “Although the complaint alleged that virtually everything
was wrong with the plaintiffs' houses, investigation revealed that the primary issues involved
foundation drainage problems, excessive crawl space moisture problems, and resulting
damage, decay and mold contamination to the under-floor framing. Padilla's work was
implicated by allegations that the foundation vents at some locations were blocked with
stucco.”


The insured had four successive primary liability policies from January 1995 until March 1, 2003:


—From the beginning of 1995 to end of 1996: Transcontinental Insurance.


*990  —From the beginning of 1997 to end of 1997: Reliance Insurance.


—From the beginning of 1998 to March 1, 2001: Legion Indemnity.


—From March 1, 2001 to March 1, 2003: Steadfast Insurance.


Additionally, coincident with Transcontinental's primary policy (January 1995 through the end
of 1997), the insured had two yearly commercial umbrella policies issued by Transportation
Insurance.


In tabular form, over the period of the continuing loss, the policies may be expressed this way:


 Time
 


1995 -
1996


 


1997
 


1998
-


March
2001


 


March
2001


-
March
2003


 


 


 Excess
 


Transportation
 


    


 Primary
 


Transcontinental
 


Reliance
 


Legion
 


Steadfast
 


 


We will refer to Transcontinental as the Stage 1 Primary Insurer, Transportation as the Stage
1 Umbrella Insurer, 7  and Steadfast (the “lone defending primary insurer” **812  of the
introduction) as the Stage 4 Primary Insurer.


7 Technically, there is a difference between umbrella and excess policies. Umbrella coverage
is a “type” of excess coverage, typically providing, as in the present case, for losses for
which there may be no “underlying” insurance. The other type of excess coverage is “
‘following form’ coverage” which, as the name indicates, follows the form of a specific
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underlying policy. Because umbrella insurance provides coverage “for certain losses for
which there may be no underlying insurance,” they provide “ ‘broader coverage than the
underlying insurance.’ ” (See Century Indemnity Co. v. London Underwriters (1993) 12
Cal.App.4th 1701, 1707, fn. 5, 16 Cal.Rptr.2d 393.) By the same token they provide broader
coverage than “form following” excess policies. As a recognition that the insured does
receive broader coverage under an umbrella excess than a form following policy, we will
refer to Transportation as the Stage 1 “Umbrella” insurer rather than as the “Stage 1 Excess
Insurer”, even though the analysis in this case is (because of the exhaustion of the policy of
Transcontinental (the Stage 1 Primary Insurer)) the same.


Of the four primary insurers, only two were available to defend the insured in the underlying
suit. Both the Reliance and Legion became insolvent, and both sides in this case have assumed
that nothing was available from either carrier by way of a defense. We will also operate on that
assumption.


The insured initially requested only Stage 1 Primary Insurer to provide it a defense of the
underlying suit. (The request was made in late September 2002.) However, after the Stage 1
Primary Insurer accepted the request for a defense under a reservation of rights, and hired a firm
to defend the insured, the *991  newly hired defense counsel then requested a defense from Stage
4 Primary Insurer. The request for a defense, however, was routed through the insured's third party
claims administrator. In April 2003 the third party claims administrator took the position, on the
insured's behalf, that it “elect [ed]” not to trigger the Stage 4 Primary Insurer's policies, at least
in part because the Stage 4 Primary Insurer's policies had a $25,000 self-insured retention. (The
mechanics of the self-insured retention are discussed in part III below, when we set forth the policy
language bearing on this case.)


However, in June 2003—just a few months after the insured's (at least putative) election not
to trigger Stage 4 Primary Insurer's policies, the Stage 1 Primary Insurer notified the insured
that, because of numerous other claims against the insured, its policies were nearing exhaustion.
In response, the insured reiterated its position that it elected not to trigger the Stage 4 Primary
Insurer's policies, and requested its defense attorney to “tender the defense and indemnity” to
Transportation, which we will refer to as the Stage 1 Umbrella Insurer. The Stage 1 Umbrella
Insurer quickly declined the tender on the ground that the Stage 4 Primary Insurer's policies had
not yet exhausted.


The Stage 1 Primary Insurer's exhaustion formally occurred on December 30, 2003. Along with
the exhaustion came a formal notification to the insured that the Stage 1 Primary Insurer's defense
was being entirely withdrawn. The insured then assumed its own defense, and, at some point in
2005, reached a settlement with the developer. The settlement was presumably $60,000 or less, to
which the Stage 4 primary insurer contributed.
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This coverage litigation between the insured and the Stage 1 Umbrella Insurer ensued, the insured's
theory being that the Stage 1 Umbrella Insurer had a duty to “drop down” and defend (and if
necessary indemnify) the insured once the Stage 1 Primary Insurer's limits were exhausted. After
an expedited court trial based on stipulated facts and exhibits, the trial court ruled that because
there was still “primary coverage available” to the insured in the form of the Stage 4 Primary
Insurer's policies, the Stage 1 Umbrella Insurer was not obligated to provide a defense.


**813  III. THE POLICIES 8


8 Since there is no issue as to notice or emphasis, in quoting policy language we will change
any words in all capitals to normal capitalization.


A. The Stage 4 Primary Insurer


Whatever else the Stage 4 Primary Insurer's policies provide, they provide no coverage for
“occurrences” not within the Stage 4 Primary Insurer's policy *992  period, here from March
1, 2001 through March 1, 2003. The policy language is: “This insurance applies to ... ‘property
damage’ only if: [¶] ... [¶] (2) The ... ‘property damage’ occurs during the ‘policy period’.”


The Stage 4 Primary Insurer's policies were also clearly commercial general liability (“CGL”)
policies, a fact also stipulated to by the parties. That is, the policies contained a typical CGL
insuring clause. 9  Accordingly, the premiums for the two Stage 4 were costly, respectively
$315,000 and $356,500 for the two successive policies.


9 “We will pay those sums that the insured becomes legally obligated to pay as ‘damages'
because of ‘bodily injury’ and ‘property damage’ to which this insurance applies. We will
have the right and duty to defend the insured against any ‘suit’ seeking those ‘damages,’
and we will pay all ‘covered expenses' we incur with respect to such ‘suit,’ up to the up to
the limits of insurance.... [¶] This insurance applies to ‘bodily injury’ and ‘property damage’
only if: [¶] (1) The ‘bodily injury’ or ‘property damage’ is caused by an ‘occurrence’ that
takes place in the ‘coverage territory’; and [¶] (2) The ‘bodily injury’ or ‘property damage’
occurs during the ‘policy period.’ ”


And, by the same token, the policies were also clear—in their “other insurance” clauses—that
they were “primary” policies. Here is the language: “If other valid and collectible insurance is
available to the insured for a loss we cover under Coverage A or B of this policy, our obligations
are limited as follows: [¶] a. Primary Insurance [¶] This insurance is primary except when there is
other insurance applying on a primary basis. Then b. below applies. [¶] b. Excess Insurance [¶]
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This insurance is excess over any of the other insurance, whether primary, excess, contingent or
on any other basis. [¶] When this insurance is excess, we will have no duty to defend any claim
or ‘suit’ that any other insurer has a duty to defend. If no other insurer defends, we will undertake
to do so, but we will be entitled to the insured's rights against all those other insurers. [¶] When
this insurance is excess over other insurance, we will pay only our share of the amount of the loss,
if any, that exceeds the sum of [¶] (1) The total amount that all such other insurance would pay
for the loss in the absence of this insurance; and [¶] (2) The total of all deductible and self-insured
amounts under any other insurance.” (Italics added.)


As to the self-insured retention endorsement, it began with language that “This endorsement
modifies insurance provided under the: Commercial General Liability Coverage Part,” then
provided a schedule showing that the retention was $25,000 “Per Occurrence,” but “$ N/A Per
Claim” and “Aggregate $ N/A.” The insured was also required to notify the insurer if there was
“potential penetration” of the retention at “50 % of self insured retention.”


*993  The text that followed the schedule was clear that the insured was responsible for defense
costs, as well as indemnity costs, up to the retention amount of $25,000 (hence it was truly a “self-
insured retention” as distinct from a “deductible” 10 ). The “Self Insured Retention Endorsement
(Defense Costs Included)” began **814  with a schedule listing $25,000 “Per Occurrence” as the
self-insured retention amount, and underneath the schedule provided: “If a Per Occurrence ‘self
insured retention’ amount is shown in the Schedule of this endorsement, you shall be responsible
for payment of all damages and ‘defense costs' for each ‘occurrence’ or offense, until you have paid
‘self insured retention’ amounts and ‘defense costs' equal to the Per Occurrence amount shown in
the Schedule, subject to the provisions of A. 3. below, if applicable. [A.3 below involved aggregate
self-insured retention, which, on this insured's schedule, was specifically not applicable.] The Per
Occurrence amount is the most you will pay for ‘self insured retention’ amounts and ‘defense costs'
arising out of any one ‘occurrence’ or offense, regardless of the number of persons or organizations
making claims or bringing suits because of the ‘occurrence’ or offense.” Thus, after the $25,000
was exhausted, the Stage 4 Primary Insurer was obligated to defend.


10 General Star Nat. Ins. Corp. v. World Oil Co. (C.D.Cal.1997) 973 F.Supp. 943, 949, has
noted that while there “is no dispositive case law differentiating deductibles from SIRs,”
a deductible “usually relates only to the damages sustained by the insured, not to defense
costs” where a “SIR is generally a specific amount of loss that is not covered by the policy
but instead must be borne by the insured.” (Id. at pp. 948–949.)


One of the facts to which the parties stipulated was that the insured's defense costs in the underlying
suit “currently exceeds $25,000.”
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B. The Stage 1 Umbrella Insurer


There is no argument that the Stage 1 Umbrella's Insurer's policies were “primary” policies. They
weren't. In comparison with the $315,000 annual premiums paid by the insured for the State 4
Primary Insurer's policy, the cost of the two Stage 1 Umbrella Insurer's policies was (even for the
mid–1990's) a relatively cheap $20,067 and $27,389 a year respectively for the years 1995 and
1996.


The Stage 1 Umbrella Insurer's policies had an “Other Insurance” clause which makes its insurance
excess over any unexhausted primary policies otherwise providing coverage to the insured,
regardless of whether they are listed on the umbrella carrier's schedule of underlying insurance.
Here is the entire “other insurance” clause from the policy: “Whenever you are covered by other:
[¶] a. primary [¶] b. excess; or c. excess-contingent [¶] insurance *994  not scheduled on this
policy as ‘scheduled underlying insurance’, this policy shall apply only in excess of, and will
not contribute with, such other insurance. This policy shall not be subject to terms, conditions or
limitations of other insurance. In the event of payment under this policy where you are covered
by such other insurance, we shall be subrogated to all of your rights of recovery against such
other insurance and you shall execute and deliver instruments and papers, including assignment
of rights, and do what is necessary to secure such rights.”


The Stage 1 Primary Insurer was indeed listed on the schedule of underlying insurance in the two
policies in the record.


Another section of the policies dealt with “Defense Payment and Related Duties” which further
bore on the issue of the policies' interactions with other policies. We will call this clause the
“defense clause” because it fastened an obligation onto the insurer given the circumstance of
exhaustion by all primary insurers. The defense clause read in pertinent part: “1. If a claim or ‘suit’
alleges damages covered by underlying policies and the obligation of all ‘underlying insurers'
either to: [¶] a. investigate and defend the insured; or [¶] b. pay the costs of such investigation
and defense; [¶] ceases solely through the exhaustion of all underlying limits of liability through
payment of a combination of covered expenses, settlements or judgments **815  for ‘incidents'
taking place during our policy period, then we will either: [¶] a. assume the investigation and
defense of the insured against ‘suits' seeking damages; or [¶] b. if we elect not to assume the
investigation and defense in 1.a. above, we will reimburse the insured for reasonable defense costs
and expenses incurred with our written consent.... [¶] 2. We will investigate and defend ‘suits'
brought against an insured for a claim or ‘suit’ that alleges damages from an ‘incident’ not covered
under: [¶] a. ‘scheduled underlying insurance’; and [¶] b. ‘unscheduled underlying insurance’; [¶]
but which seeks damages arising out of an ‘incident’ otherwise covered by this policy....”
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The Stage 1 Umbrella Insurer's policies also defined “underlying insurer” this way: “ ‘Underlying
insurer’ means an insurer whose policy covers an ‘incident’ also covered by this policy but does
not include insurers whose policies were purchased specifically to be in excess of this policy. It
includes all insurers providing: [¶] a. ‘unscheduled underlying insurance’; and [¶] b. ‘scheduled
underlying insurance.’ ”


The policies further defined “Unscheduled underlying insurance” this way: “a. ‘Unscheduled
underlying insurance’ means insurance policies available to *995  an insured, whether: [¶] (1)
primary; [¶] (2) excess; [¶] (3) excess-contingent; or [¶] (4) otherwise; [¶] except the policies
listed in the Schedule of Underlying Insurance. [¶] b. ‘Unscheduled underlying insurance’ does
not include insurance purchased specifically to be in excess of this policy.”


IV. ANALYSIS


A. The Policy Period Problem


[3]  The main focus of the insured's briefing involves the logical implications of the “policy
period” language in the Stage 4 Primary Insurer's policy. Here is the logic:


(1) The underlying case involved “continuing” property damage that spanned the policy periods
of four insurers, from 1995 to at least the time of the lawsuit in 2002.


(2) There is no question that the Stage 4 Primary Insurer's policies do not cover liability for property
damage outside its policy period, i.e., the period before March 1, 2001 (which, we might add,
constitutes the lion's share of the time on the risk).


(3) By definition, the continuing loss encompassed a period clearly not covered by any of the
Stage 4 Primary Insurer's policies (i.e., all the damage for which the insured was alleged to be
responsible that occurred before the State 4 Primary Insurer came on the risk).


(4) Therefore, there was—given the insolvencies of the Stage 2 and 3 Primary Insurers and the
exhaustion of the Stage 1 Primary Insurer's policies—no coverage at all for whatever quantum of
property damage or (to use Justice Baxter's phrase from Montrose II ) “increment of harm” 11  that
might be ascribed to the loss period prior to March 1, 2001, when the Stage 4 Primary Insurer
came on the risk.


11 See footnote 4 ante.
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(5) Therefore, there was thus at least some damage for which the insured was being sued that was
not even potentially covered by the Stage 4 Primary Insurer's policy.


(6) And, since there was no coverage at all for that increment of harm, it follows that the Stage 1
Umbrella Insurer's other insurance exclusion was not implicated: There was—to track the language
of that clause—no “other primary insurance” to cover those increments of harm.


**816  *996  (7) Ergo, the Stage 1 Umbrella Insurer was obligated to drop down and defend the
underlying suit.


The insured's argument is not without considerable force. No court could, in good conscience given
the unambiguous language of the Stage 4 Primary Insurer's “policy period” language, say there
was even potential coverage for the insured's liability for property damage that occurred in the
period 1995 through 1996 (the Stage 1 Umbrella Insurer's period), or, for that matter, any property
damage that occurred prior to March 1, 2001.


[4]  [5]  [6]  But there is a core flaw in the logic. It confuses the obligation of the Stage 4 Primary
Insurer to indemnify—which is indeed limited only to that increment of harm after March 1, 2001
—with the obligation of the Stage 4 Primary Insurer to defend a suit that includes an increment
of harm after March 1, 2001. If the Stage 4 Primary Insurer had any defense duty at all to defend
the underlying lawsuit against the insured—say, because of the potential for coverage raised by
post-March 1, 2001 damage—then it had a duty to defend the entirety of that underlying lawsuit,
including that portion of the underlying lawsuit asserting claims for damage occurring before
March 1, 2001. As the Supreme Court explained in Buss v. Superior Court, supra, 16 Cal.4th at
page 49, 65 Cal.Rptr.2d 366, 939 P.2d 766, an insurer must defend an entire action when there is at
least one claim that is potentially covered—including the balance of the action, which may press
claims that are not even potentially covered. 12


12 “To defend meaningfully, the insurer must defend immediately. [Citation.] To defend
immediately, it must defend entirely. It cannot parse the claims, dividing those that are at least
potentially covered from those that are not.” (Buss, supra, 16 Cal.4th at p. 49, 65 Cal.Rptr.2d
366, 939 P.2d 766.)


To be sure, the Buss case involved an underlying “mixed action,” which included claims
both potentially and not potentially covered, and therefore the insurer had a duty to defend
“entirely.” (Accord, Horace Mann. Ins. Co. v. Barbara B. (1993) 4 Cal.4th 1076, 1084, 17
Cal.Rptr.2d 210, 846 P.2d 792 [“Since an insurer has a duty to defend the entire third party action
if any claim encompassed within it potentially may be covered (absent allocation, as noted above),
the mere fact that Horace Mann could not indemnify Lee for the molestation did not eliminate
its duty to defend other, possibly covered claims.”]; Presley Homes, Inc. v. American States Ins.
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Co. (2001) 90 Cal.App.4th 571, 577, 108 Cal.Rptr.2d 686 [complete defense required even though
framing issues involving work of additional insureds could be easily paid for separately].)


However, after Buss, our high court decided *997  Aerojet–General Corp. v. Transport Indemnity
Co. (1997) 17 Cal.4th 38, 70 Cal.Rptr.2d 118, 948 P.2d 909, which did involve damage stretched
across policy periods, and Aerojet–General held that one insurer's duty to defend extended to
underlying actions where damage putatively occurred during some other insurer's policy period.
(See id. at pp. 71–72, 70 Cal.Rptr.2d 118, 948 P.2d 909.)


Yet there is one more wrinkle to the problem. In articulating the principle as to time, as distinct
from covered claims, the Aerojet–General court framed the rule as to an insurer's duty to defend an
action alleging continuous damage extending beyond its policy period in terms of time forward,
not time past.


The relevant passages are worth quoting in the text here, because it shows that the high court was
choosing its words carefully, so as to keep the issue open for another day: “Generally, the insurers
assume that their contractual duty to defend is limited **817  to only that part of a ‘mixed’ claim
that comes within a policy period because specified harm may possibly have been caused by an
included occurrence therein. They are wrong. As explained above, the duty to defend embraces
all the parts of such a claim in which some harm may possibly have resulted, whether within the
policy period or beyond. [¶] ... It bears repeating: If specified harm may possibly have been caused
by an included occurrence and may possibly have resulted, at least in part within the policy period,
the duty to defend perdures to all points of time at which some such harm may possibly have
resulted thereafter. ... Its [Transport Insurance's] duty to defend was triggered when specified harm
was possibly caused by an included occurrence, because at least some such harm may possibly
have resulted within the policy period in the first year. It extended to all specified harm that was
possibly caused by an included occurrence, even if some such harm may possibly have resulted
beyond the policy period in the succeeding 29 years.” (Aerojet–General Corp., supra, 17 Cal.4th
at pp. 71, 72–73, 75, 70 Cal.Rptr.2d 118, 948 P.2d 909, italics added.)


To give an example: If Insurer A's policy period extended from, say, 1970 to 1973, and there was an
action against its insured alleging continuous property damage that took place over the years 1971
through 1986, Insurer A would have a duty to defend the entire action. (Assuming, of course, that
there was not some other basis that would relieve Insurer A of its duty to defend even for damages
that were alleged to have occurred in the period 1970 through 1973.) Our case, by contrast, is like
one where the action against the insured alleged continuous property damage that took place in
the period 1966 through 1971. Does this twist make a difference?
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While we don't have a Supreme Court case on point, a couple of decisions of the Court of Appeal
indicate that the requirement to defend “entirely” *998  extends even to underlying actions where
the continuous property damage happens before the policy period.


First there is an observation from Haskel, Inc. v. Superior Court (1995) 33 Cal.App.4th 963, 39
Cal.Rptr.2d 520. There, an insurer's unilateral attempt to only pay for a 13 percent share of a total
defense burden—the 13 percent being calculated as that insurer's pro rata share of its time on
the risk of a continuing loss—was treated as the functional equivalent of a total denial and also
rejected. (Id. at p. 976, fn. 9, 39 Cal.Rptr.2d 520.) The court observed that Barbara B. meant that
once there was “any defense burden” at all, that burden must be “fully borne,” with “allocations
of that burden among other responsible parties to be determined later.” (Ibid.)


Second, and more directly on point, is State of California v. Pacific Indemnity Co. (1998) 63
Cal.App.4th 1535, 1545–1548, 75 Cal.Rptr.2d 69, which rejected the notion of restricting an
insurer's defense obligation to just an amount pro rated based on its time on the risk. The State
of California v. Pacific Indemnity case is particularly instructive in regards to the case before us
because it involved allegations of underlying continuing damage that continued on for 43 years—
1947 until 1990. 13  The insured had elected to “ ‘self-insure’ ” for all but one of the 43 years of
continuing damage, and that year was September 1963 through September 1964—that is, about
16 years of continuing property damage had elapsed before the insurer's **818  policy period
(making it similar to the present case in that respect). But it made no difference. The insurer may
have been on the risk for one year but it was required to provide the entire defense.


13 Ironically, the underlying suit began when the insured filed an action based on the discharge
of pollutants, but the insured soon found itself a cross-defendant when various defendants
sued it for contribution for the same continuing damage.


Here is the key passage from State of California v. Pacific Indemnity: “The comprehensive
general liability insurance policy in this case covered property damage, and Pacific Indemnity
does not dispute that at least some of the claims were potentially covered. This triggered Pacific
Indemnity's contractual duty to defend claims potentially covered. (Buss, supra, 16 Cal.4th at p.
46, 65 Cal.Rptr.2d 366, 939 P.2d 766.) Its prophylactic duty required it to defend the entire action,
even if not all claims were potentially covered. (Id. at pp. 48–49, 65 Cal.Rptr.2d 366, 939 P.2d 766,
italics in original.) Pacific Indemnity's argument that its duty to defend should be apportioned with
its insured based on the one year of its coverage is contrary to California law.” (State of California
v. Pacific Indemnity Co., supra, 63 Cal.App.4th at p. 1548, 75 Cal.Rptr.2d 69.)


*999  We see nothing in State of California v. Pacific Indemnity (or the Haskel observation) to
justify departing from the rule they articulate (or at least adumbrate). The main possible conceptual
objection to a common law rule 14  that obligates a defending insurer to defend “entirely,” even
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though there are damages not even potentially covered because they occurred prior to the policy
period, is the loss-in-progress rule (see Ins.Code, § 22). There is a discussion of the loss-in-progress
rule in Montrose II, supra, 10 Cal.4th at pages 689 through 693, 42 Cal.Rptr.2d 324, 913 P.2d 878,
and that discussion (relying on section 250 of the Insurance Code) makes it clear that it is enough
that the damage be unknown, as distinct from already existent but unknown. 15


14 One must keep in mind that a key part of the rationale in Buss was that the requirement to
defend entirely was “law-imposed” as distinct from “contract-imposed.” (See Buss, supra,
16 Cal.4th at pp. 48–49, 65 Cal.Rptr.2d 366, 939 P.2d 766.)


15 Thus answering Bishop Berkeley's famous conundrum concerning falling trees, forests and
sound, in the negative, at least in the context of insurance law.


Indeed, the facts of Montrose II apply at least equally to the case before us, if not a fortiori. There,
the insured even received a potentially responsible person letter from the EPA indicating that the
insured might be held liable for cleanup costs before the inception of the insurer's policy (Montrose
II, supra, 10 Cal.4th at p. 690, 42 Cal.Rptr.2d 324, 913 P.2d 878), and that fact still did not “bar
potential coverage, or relieve [the insurer] of its duty to defend” under the policies it had issued (id.
at p. 693, 42 Cal.Rptr.2d 324, 913 P.2d 878). In the present case, there has been no assertion that
the insured had any knowledge at all of the underlying lawsuit that would be filed in June 2002,
much less a letter from a public agency telling it that it could be sued as a “responsible party.”


The Montrose II court also noted that since the insurer's policies “did not purport to cover damage
or injury that occurred prior to the time those policies went into effect” (Montrose II, supra, 10
Cal.4th at p. 691, 42 Cal.Rptr.2d 324, 913 P.2d 878), the “existence and extent” of “prospective
injuries were clearly unknown and contingent” from the insured's viewpoint at the time it first
purchased its policies from the insurer. (Ibid.) The same thing could be said in the case before us:
The existence and extent of the post-March 2001 damages were readily “unknown and contingent”
from the insured's viewpoint at the time it purchased the policies from the Stage 4 Primary Insurer.


**819  We need only add, by way of strengthening our resolve to follow State of California v.
Pacific Indemnity, that Buss has already solved the essential problem of the potential for inequity
when a common law duty to defend entirely collides with contract language clearly precluding
any coverage for property damage outside of the policy period (and doubly so for any property
*1000  damage occurring before the policy period). The inequity arises because the law gives the
insured something the insured didn't pay for—a defense of claims never even potentially covered.
(See Buss, supra, 16 Cal.4th at p. 48, 65 Cal.Rptr.2d 366, 939 P.2d 766.) The solution, said the
Buss court, is allowing the insurer's right to seek reimbursement if the insured is willing to run the
necessary gauntlet of preservation of that right.
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(This is not an insurer-seeking-reimbursement-from-the-insured case, so we need not detail just
exactly might be required for a successful insurer reimbursement action here. Thus we do not
comment on any potential Buss action brought by the Stage 4 Primary Insurer against the
insured for reimbursement for money spent defending damage claims that were never even
potentially covered. Nor do we comment on the ensuing question of whether, in such a hypothetical
reimbursement action, the insured might have a valid claim for indemnity or reimbursement from
the Stage 1 Umbrella Insurer. 16 )


16 On the other hand, by holding that the Stage 4 Primary Insurer had a duty to defend the
underlying suit and its policy had to be exhausted before the Stage 1 Umbrella Insurer had
to drop down and defend that suit, we probably are saying something about a “hypothetical”
equitable contribution action by the Stage 4 Primary Insurer against the Stage 1 Umbrella
Insurer. Then again, come to think of it, this case would merely be stealth contribution
litigation by other means if it turned out that the Stage 4 Primary Insurer was really paying
to press this action against the State 1 Umbrella Insurer—after all, the insured received a
proper defense from the Stage 4 Primary Insurer—but that's only speculation on this record.


Buss made clear that the insurer can seek reimbursement for money spent on claims never even
potentially covered, and we see no reason the same rule should not apply for money spent on
damages never even potentially covered (assuming, for sake of argument, that defense costs for
such damages could be segregated out). Both never-even-potentially-covered claims and never-
even-potentially-covered damages are equally uncovered. The insurer's duty to defend the entirety
of a lawsuit including such claims or damages is equally a matter of a “prophylactic” common law
rule aimed at protecting the insured because the insured is entitled to an immediate and meaningful
defense. (Buss, supra, 16 Cal.4th at p. 49, 65 Cal.Rptr.2d 366, 939 P.2d 766.)


All of which is by way of saying that there was indeed primary insurance available to the insured
as regards the defense of the underlying suit from the Stage 4 Primary Insurer, even though there
was an increment of harm claimed in the suit that was not even potentially covered by the Stage 4
Primary Insurer's policy. There being such primary insurance available, there would be no defense
obligation triggered by the Stage 1 Umbrella Insurer's “defense” clause, while its “other insurance”
affirmatively relieved it of any obligation to defend.


*1001  B. The Self–Insured Retention Problem


[7]  The $25,000 self-insured retention in the Stage 4 Primary Insurer's policy, however, presents
conceptually a somewhat more difficult problem as to the obligations of the Stage 1 Umbrella
Insurer under the circumstances of this case. Consider the following syllogism:
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**820  (1) We know, from Aerojet–General, that self-insurance is not “insurance.” (See Aerojet–
General, supra, 17 Cal.4th at p. 72, fn. 20, 70 Cal.Rptr.2d 118, 948 P.2d 909.) 17  And while
Aerojet–General cautioned readers that nothing it was saying was “contrary” to the rule that “an
‘excess insurer’ does not have a duty to defend an insured until ‘primary insurance’ in the form of
a so-called ‘self-insured retention’ is exhausted” (id. at pp. 72–73, fn. 21, 70 Cal.Rptr.2d 118, 948
P.2d 909), the two appellate cases that the court cited for that proposition, Nabisco, Inc. v. Transport
Indemnity Co. (1983) 143 Cal.App.3d 831, 192 Cal.Rptr. 207 and City of Oxnard v. Twin City Fire
Insurance Co. (1995) 37 Cal.App.4th 1072, 44 Cal.Rptr.2d 177, are distinguishable from the case
before us. 18  No case has *1002  yet held that an excess insurer with an “other insurance” clause
that does not include a specific reference to self-insurance has no duty to drop down until the self-
insured retention and any primary insurance overlying that self-insured retention is exhausted.


17 For the eight-year period 1976 through 1984, the insured in Aerojet–General had what were
are known as “fronting” policies, which really appear to be form of suretyship or bonding
rather than insurance. Fronting policies of the kind described in Aerojet–General guarantee
that the claims of injured third parties with the insured being liable to the fronting insurer
for reimbursement of anything it might pay out by way of both indemnification and defense.
(See Aerojet–General, supra, 17 Cal.4th at pp. 49–50 & fn. 3, 70 Cal.Rptr.2d 118, 948 P.2d
909; see also Columbia Casualty Co. v. Northwestern Nat. Ins. Co. (1991) 231 Cal.App.3d
457, 471, 282 Cal.Rptr. 389 [observing that a “ ‘fronting policy’ ” is “a policy which does
not indemnify the insured but which is issued to satisfy financial responsible laws of various
states by guaranteeing to third persons who are injured that their claims ... will be paid”
and further describing such a policy as “a surety instrument.”].) One of the major points of
the Aerojet–General opinion is that the eight-year period of fronting policies did not make
the insured liable to its various primary insurers for contribution to its own defense. As the
court put it in the cited footnote, “In a strict sense, ‘self-insurance’ is a ‘misnomer’.... If
insurance requires an undertaking by one to indemnify another, it cannot be satisfied by a
self-contradictory undertaking by one to indemnify oneself.” (Aerojet–General, supra, 17
Cal.4th at p. 72, fn. 20, 70 Cal.Rptr.2d 118, 948 P.2d 909, original italics.) (Not all justices of
the Aerojet–General court agreed, however. (See Aerojet–General, supra, 17 Cal.4th at p. 89,
70 Cal.Rptr.2d 118, 948 P.2d 909 (conc. & dis. opn. of Chin, J.) [“By adopting this insurance
plan, Aerojet made a deliberate decision to assume its own defense costs in exchange for a
reduction in premium costs. Indeed, during the eight-year period Aerojet contracted to pay
its own defense costs, it was, in essence, acting as its own insurer for that purpose].))


18 In Nabisco, there was a primary policy which expressly made its coverage excess “if ‘there
is other insurance or self-insurance.’ ” (Nabisco, supra, 143 Cal.App.3d at p. 834, 192
Cal.Rptr. 207, italics added.) The court rejected the idea that the reference to “self-insurance”
created an ambiguity obligating the policy to otherwise defend or indemnify. The court said:
“Nabisco cannot seriously claim it had a reasonable expectation of general coverage under
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the Transport policy [with the excess to ‘self-insurance’ clause]. It made a risk management
decision not to buy coverage for the first $50,000.” (Id. at p. 836, 192 Cal.Rptr. 207.) Here,
however, the Stage 1 Umbrella Insurer's other insurance contains no reference to “self-
insurance,” only three kinds of “insurance.”
The City of Oxnard case did not involve excess or umbrella policies as such—that is, the two
policies at issue there weren't resting on top of a primary policy. Rather, they were resting
on top of a specific self-insured retention, and were excess in the sense that “coverage was
only available after Oxnard [the insured] became legally obligated for a loss in excess of its
retained limit or SIR.” (City of Oxnard, supra, 37 Cal.App.4th at p. 1075, 44 Cal.Rptr.2d
177.) The appellate court simply held there was no duty to defend or indemnify where
the self-insured retention was not exceeded, even though the underlying action had the
“potential” to exceed the limit. (See id. at p. 1075–1075, 44 Cal.Rptr.2d 177.)


**821  (2) The “other insurance” clause of the Stage 1 Umbrella Insurer's policy operates, by its
terms, only when there is other “insurance.” (“Whenever you are covered by other: ... insurance
not scheduled on this policy as ‘scheduled underlying insurance’, this policy shall apply only in
excess....” (Italics added.).)


(3) From the viewpoint of the insured, the Stage 4 Primary Insurer's self-insured retention clause
did not provide for a “first-dollar” defense obligation. That is, the Stage 4 Primary Insurer was not
responsible for anything until the $25,000 retention was reached (indeed, the schedule required
the insured to warn the insurer when expenses reached the half-way mark). In other words, for the
first $25,000, the insured really had no “insurance” from the Stage 4 Primary Insurer. 19


19 A point emphasized by the result in the City of Oxnard case, and which also distinguishes
the case before us from Montgomery Ward & Company v. Imperial Casualty and Indemnity
Company (2000) 81 Cal.App.4th 356, 97 Cal.Rptr.2d 44. There, to be true, the court held that
a particular primary insurer—which in this case would be the analog of the Stage 4 Primary
Insurer—did indeed have a duty to defend even though there was a self-insured retention.
But—that particular primary insurer's policy apparently contemplated a “first dollar” defense
obligation despite the self-insured retention, which is not the case with the Stage 4 Primary
Insurer here.


(4) Since the insured had no other “insurance” for the first $25,000 of the claim against it, the
Stage 1 Umbrella Insurer's “other insurance” clause could not operate to make it excess of the
Stage 4 Primary Insurer at least as to that amount. It was obligated to defend with dollar one—
there being, after all, no “other insurance” to pay dollars one through twenty-five thousand. 20
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20 In supplemental briefing, the insured describes the possibility of an excess drop down for
the limited space of zero to $25,000 (because “there is no other primary insurance at that
level”) as a “fallback argument.”


*1003  The flaw in this logic is the assumption that the self-insured retention can be meaningfully
separated from the Stage 4 Primary Insurer's policy, of which it is a creature, for purposes of
the Stage 1 Umbrella Insurer's “other insurance” clause. In classic insurance law terms, treating
the self-insured retention as a separate entity from the Stage 4 Primary Insurer's policy defeats
the reasonable expectations of all the parties, including the insured. It obliterates the distinction
between primary and excess insurance.


We first off note the temporal anomaly that such parsing creates. An earlier excess insurer would
have a duty to “drop down” and defend a claim “beneath” the coverage of a later primary. That's
counterintuitive, to say the least.


We have already noted the great disparity in the premiums charged by the Stage 4 Primary Insurer
and the Stage 1 Umbrella Insurer. The yearly premiums charged by the former were no less
than 12 to 15 times the yearly premiums charged by the latter. A primary policy imposes on
an insurer a “primary duty of defense” while an excess (or “secondary” or “umbrella”) policy
attaches only after primary coverage has been exhausted; hence the latter is cheaper. (Olympic Ins.
Co. v. Employers Surplus Lines Ins. Co. (1981) 126 Cal.App.3d 593, 597–598 & 598, fn. 2, 178
Cal.Rptr. 908; see also Signal Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 365, 165
Cal.Rptr. 799, 612 P.2d 889 [noting premium differences between excess and primary coverages].)
A primary policy can fund a long war of attrition. By contrast, defense obligations of an excess
policy is far less likely to be triggered, and that improbability is reflected in a cheaper premium.


**822  But even more fundamentally bearing on the reasonable expectations of the parties,
treating a self-insured retention lying “beneath” a primary policy as a period of “non-insurance”
for purposes of whether an earlier excess policy is triggered in a continuing loss scenario is to
ignore the terms and expectations of the “overlying” primary policy.


The self-insured retention was part and parcel of the Stage 4 Primary Insurer's policies. As alluded
to above, the self-insured retention is itself a creature of the primary policy. The Stage 4 Primary
Insurer's policy announced that it was, under normal circumstances, a primary policy and would
interact with other policies as a primary policy (“This insurance is primary except when there is
other insurance applying on a primary basis ” (Italics added)). Further, the self-insured retention
endorsement was, by its terms, a modification of what would otherwise be covered under the
primary policy. (“This endorsement modifies insurance provided under the: Commercial *1004
General Liability Coverage Part.” (Italics added.)) The linkage between the primary insurance and
the endorsement meant that it was not a case of the Stage 4 Primary Insurer's coverage springing to
life, fully born, at the $25,000 level. In the same vein, the Stage 4 Primary Insurer retained the right
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to step in and settle litigation within the retention. (See New Hampshire Ins. Co. v. Ridout Roofing
Co. (1998) 68 Cal.App.4th 495, 507, 80 Cal.Rptr.2d 286 [allowing primary insurer to settle a case
within a deductible because “Any other rule would mean that the insurer, while required to defend
the claims because of ‘potential’ coverage, must do so without being able to rely upon the policy's
express settlement provisions.”].)


If the insured wanted to go without any insurance post-March 2001 (we will avoid the “misnomer”
of “self-insure”), the insured could simply have “gone bare” and not purchased any, primary or
otherwise. Such a decision, of course, would have exposed the insured's own assets to claims that
otherwise might have been insured against except in cases of continuing loss, but that would be in
accord with the essential deal between it and the excess insurer (in light of the rule articulated in
Montrose II ): If the insured was truly bare and a claim was otherwise potentially covered by the
excess policy, the excess would drop down and cover it. Then again, the Stage 1 Umbrella Insurer
had essentially bet, back in 1995 and 1996, that the insured would not make any such decision
precisely because it would mean exposure of the insured's own assets to most claims, even if the
odd continuous damage claim might entail a defense obligation on its part. 21


21 A corollary to the point that the self-insured retention is part and parcel of the later primary
insurer's policy is that the danger of an insured being able to “game” coverage from an
earlier excess insurer by the simple expedient of having an SIR in a later primary policy
is eliminated. The basic need of the insured to obtain a primary policy for most risks
(which, after all, are of a non-continuous nature) means that excess insurer could reasonably
anticipate that the insured would continue to obtain primary coverage in the future. If the
insured really wanted to “game” coverage from an earlier excess insurer, it would have to
brave a multitude of other risks.


In sum, Aerojet–General's statement that: “an ‘excess insurer’ does not have a duty to defend
an insured until ‘primary insurance’ in the form of a so-called ‘self-insured retention’ is
exhausted” (Aerojet–General, supra, 17 Cal.4th at pp. 72–73, fn. 21, 70 Cal.Rptr.2d 118, 948 P.2d
909) applies here. The statement obtains with just as much force even if the excess insurer's “other
insurance” clause does not contain a direct reference to “self-insurance” **823  (cf. Nabisco,
supra, 143 Cal.App.3d at p. 834, 192 Cal.Rptr. 207).


*1005  V. DISPOSITION


The judgment is affirmed. Respondent is to recover its costs on appeal.
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RYLAARSDAM and FYBEL, JJ., concur.


All Citations


150 Cal.App.4th 984, 58 Cal.Rptr.3d 807, 07 Cal. Daily Op. Serv. 5330, 2007 Daily Journal D.A.R.
6803
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144 Cal.App.2d 617, 301 P.2d 602


PEERLESS CASUALTY COMPANY (a Corporation), Plaintiff and Respondent,
v.


CONTINENTAL CASUALTY COMPANY (a Corporation), Appellant; PRUDENTIAL
ASSURANCE COMPANY, LTD. (a Corporation) et al., Cross-Defendants and Respondents.


Civ. No. 16741.
District Court of Appeal, First District, Division 2, California.


Sept. 25, 1956.


HEADNOTES


(1)
Insurance § 234--Apportionment of Loss Between Insurers.
A clause in a liability insurance policy affording protection only in the amount that the loss exceeds
other coverage on the same risk is a composite escape and excess provision in that it permits escape
if the loss is less than any other insurance protection, and escape clauses not being favored in law,
the escape provision, in case of conflict with a pro rata clause in another insurer's policy covering
the same risk, will be disregarded and the insurer required to prorate the loss with other insurers
on the same risk.


See Cal.Jur.2d, Insurance, § 179; Am.Jur., Insurance, § 1325 et seq.


(2)
Insurance § 54.5--Double or Other Insurance.
An escape clause in an insurance policy is less favored in law than a pro rata or an excess clause
since, without prohibiting other insurance, it deprives the insured of the protection he expects when
other insurance is taken out.


(3)
Insurance § 234--Apportionment of Loss Between Insurers.
An escape provision of an insurance policy, in the event of other insurance, may operate to deprive
the insured of expected protection, whereas pro rata clauses and excess clauses give the expected
protection and merely control distribution of a loss among the several insurers, and when escape
provisions are camouflaged in what appears to be only an excess clause of a policy it is equitable
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to disregard the clause, which is a composite of escape and excess elements, and to prorate loss
among the several insurers.


(4)
Insurance § 54.5--Double or Other Insurance.
An insurance clause will be given effect as written when it provides for excess insurance over a
stated amount and also provides that it is excess above all other insurance that contributes to the
payment of the loss with the specifically stated primary insurance, and until the stated primary
insurance is exhausted, not counting pro rata contributions from other insurers, such an excess
clause operates to prevent any liability from attaching to the issuing company. *618


SUMMARY


APPEAL from a judgment of the Superior Court of the City and County of San Francisco. Milton
D. Sapiro, Judge. Affirmed.


Action for declaratory relief with respect to liability of insurers. Judgment prorating liability,
affirmed.


COUNSEL
Carroll, Davis & Burdick for Appellant.
Weinstock, Anderson, Maloney & Chase, Sidney L. Weinstock and John R. Maloney, as Amici
Curiae on behalf of Appellant.
Bledsoe, Smith & Cathcart and Wilbur J. Russ for Plaintiff and Respondent.
Hancock, Elkington & Rothert for Cross-Defendants and Respondents.


THE COURT.


In this case we granted a rehearing for the sole purpose of giving further consideration to the
question whether one excess insurance policy of the Underwriters at Lloyd's should to some
extent contribute in the loss here involved, with respect to which point Lamb v. Belt Cas. Co.,
3 Cal.App.2d 624 [40 P.2d 311] was called to our attention by the petition for rehearing only.
Thereafter Oil Base. Inc. v. Transport Indem. Co., 143 Cal.App.2d 453 [299 P.2d 952], which
involved a similar point, was decided. Finally, Prudential Assurance Company, Ltd., a corporation,
Andrew Weir Insurance Company, Ltd., a corporation and City General Insurance Company, Ltd.,
a corporation, have been substituted as respondents in place of Underwriters at Lloyd's. The name
of the Underwriters at Lloyd's has been retained in this opinion also where the named corporations
have succeeded to their rights. In view of the cited decisions we have concluded that the rejection
by the trial court of all liability of the Underwriters at Lloyd's must be upheld, as will be stated
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hereinafter. Otherwise, we assume our former opinion with some revisions necessitated by the
interrelation of the problems presented as follows:


This is an appeal on an agreed statement from a declaratory judgment determining the liability
of three insurers, relative to the damage caused in one and the same accident. A tractor and
trailer, leased by its owner, Nevada Trading Company (further called Nevada) to Vaughn Millwork
Company (further *619  called Vaughn) and driven by Vaughn's employee Campbell, collided in
this state with a truck and trailer which suffered property damage and whose driver was injured.
At the time of the accident Nevada had in its name:


1. a policy of comprehensive liability insurance issued by the Peerless Casualty Company (further
called Peerless) covering the motor vehicle involved, with a limit for bodily injury of $10,000 for
each person injured and of $5,000 for property damage.


2. two policies of excess liability insurance issued by the Underwriters at Lloyd's, London (further
called Lloyd's), the first of which provided coverage after exhaustion of the coverage of the
above Peerless policy, to which specific reference was made, with a limit for bodily injuries of
$15,000 for each person injured (after the $10,000 of the Peerless policy) and $20,000 for property
damage (after the $5,000 of the Peerless policy) and the second of which provided coverage after
exhaustion of the coverage of the above two policies, with a limit for personal injuries of $175,000
for each person injured (after the above total of $25,000 primary coverage).


Vaughn had at said time in its name one policy of comprehensive liability insurance issued by
Continental Casualty Company (further called Continental), with a limit for bodily injuries of
$100,000 for each person injured and of $25,000 for property damage.


Each of the above policies provided liability insurance directly to Campbell as an additional
insured for the claims ensuing from the accident. Pursuant to an agreement reserving judicial
determination of the respective liabilities of the several insurers, Peerless and Lloyd's settled said
claims by payment of $5,946.60 for personal injuries and $6,053.40 for property damage. The
controversy of the parties relates mainly to the effect to be given to the “other insurance” clauses
of the Peerless and Continental policies.


(1) The other insurance clause of the Continental policy reads:


“13. Other Insurance.


“If the insured has other valid and collectible insurance against a loss covered by this policy, the
insurance under this policy shall be excess insurance with respect to such loss but shall apply only
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in the amount by which the applicable limit of liability stated in the declarations exceeds the total
applicable limits of liability of such other insurance.” *620


The part of the other insurance clause of the Peerless policy applicable to the circumstances of
this case reads:


“N. Other Insurance.


“If the insured has other insurance against a loss covered by this policy, the company shall not be
liable under this policy for a greater proportion of such loss than the applicable limits of liability
stated in the declaration bear to the total applicable limit of liability of all valid and collectible
insurance against such loss; ...”


The trial court held that Peerless and Continental were liable for the total amounts of the settlements
in proportion of the maximum coverage provided by their respective policies for the two kinds of
damage involved. Lloyd's was held not liable on its policies. (The proportionate liability of Peerless
does not exhaust the coverage provided by its policy.) Continental appeals, claiming primarily
that this decision in prorating the loss, disregards the other insurance clause of its policy. We have
concluded that the decision is supported by the authority of Air Transport Mfg. Co. v. Employers'
Liab. etc. Corp., 91 Cal.App.2d 129 [204 P.2d 647] (hearing in the Supreme Court denied), and
should be upheld.


In the Air Transport case, supra, a truck rented by Air Transport from American U-Drive and
driven by an employee of Air Transport, was involved in an accident in which one person was
injured. Air Transport and American U-Drive each had in its name a liability policy with a limit of
$25,000 as to the claim of one injured person. The policy in the name of Air Transport issued by
Pacific contained an other insurance clause requiring prorating like the Peerless policy in our case.
The policy in the name of American U-Drive issued by Employers' contained an other insurance
clause reading as follows:


“8. Other Insurance.


“If other valid insurance exists protecting the Insured from liability for such bodily injury, sickness,
disease or death or such injury to or destruction of property, this policy shall be null and void with
respect to such specific hazard otherwise covered, whether the Insured is specifically named in
such other policy or not; provided, however, that if the applicable limit of liability of this policy
exceeds the applicable limit of liability of such other valid insurance, then this policy shall apply
as excess insurance against such hazard in an amount equal to the applicable limit of liability of
this policy *621  minus the applicable limit of liability of such other valid insurance.”
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Both the trial court and the appellate court held that notwithstanding the latter clause Employers'
was liable for its proportionate part (half) of the claim. Rejecting other bases of decision sometimes
used, the court held that the liability of the insurers should be decided by construction of the other
insurance clauses involved and in so doing held, that because of its pro rata clause the Pacific policy
did not constitute such unconditional insurance as would render void the policy of Employers'
under its clause and that by reason of the latter's policy, that of Pacific afforded only pro rata
insurance. Employers' had therefore to bear the remaining portion of the loss.


Appellant tries to distinguish the Air Transport case, supra, by the contention that it involves a
conflict between a “pro rata” clause and an “escape” clause, whereas the present case is said to
involve a conflict between a “pro rata” and an “excess” clause, which “excess” clause is more
regularly granted recognition and preponderance by the courts than an “escape” clause. We do
not agree. The other insurance clauses, generally inserted in liability insurance policies and given
many different formulations are often distinguished in three types: “Pro rata” clauses providing for
the apportionment of the loss with other valid insurance; “excess” clauses providing for liability
up to the limits of the policy covering excess loss only after exhaustion of other valid insurance;
and “escape” clauses providing for avoidance of liability when there is other valid insurance. (See
5 Stan.L.Rev. 147; 38 Minn.L.Rev. 838, 840.) The clauses of Continental in the case before us and
of Employers' in the Air Transport case are neither characteristic excess nor characteristic escape
clauses. Although the clause of Continental is formulated more like an excess clause and the one
of Employers' more like an escape clause their effect is exactly the same and each is a composite of
escape and excess elements. Each provides for excess insurance if and insofar only as its coverage
exceeds all other valid coverage combined and does not provide for any coverage if its coverage is
not so in excess. In the absence of such excess it works as an escape clause, if there is such excess
as a modified excess clause (which does not cover excess loss to the limit of its agreed coverage
but only to the excess of such limit over other valid coverage). The clause of Continental does not
say so expressly as the clause *622  of Employers' that it shall be void in the absence of an excess
of its coverage over all other coverage, but as it applies only in the amount of such excess it does
not provide any coverage if there is no excess.


Both in the Air Transport case and in our case there was no such excess. In the Air Transport case
the coverage under both policies was the same; in our case the combined coverage of the other
policies (Peerless and Lloyd's) is the same as that of Continental with respect to property damage
(each $25,000) and exceeds that of Continental with respect to coverage of injury to one person
$200,000 as against $100,000). In both cases the clauses compared worked as escape clauses
conflicting with pro rata clauses. With respect to the Air Transport case such was recognized
expressly by the appellate court which decided it in distinguishing said case in Norris v. Pacific
Indem. Co., *  (Cal.App.) 237 P.2d 666, 672.
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* A hearing was granted by the Supreme Court on January 3, 1952. The final opinion of that
court is reported in 39 Cal.2d 420 [247 P.2d 1].


Under approximately similar facts and policy provisions a contrary result was reached in
McFarland v. Chicago Exp., Inc., 200 F.2d 5. In that case Employers,' whose policy had the mixed
escape and excess clause, was the insurer of the owner of the truck and the pro rata clause was
contained in the policy of the user of the truck, directly responsible for the accident. Such may
have influenced the decision although according to its terms the opinion, like the one in the Air
Transport case, is based on “a construction of the language employed by the respective insurers.”
The McFarland opinion, however, starts its reasoning from the other side and holds that because of
its escape clause the Employers' policy is not valid and collectible insurance to which the pro rata
clause in the other policy applies, on which ground it is concluded that the writer of said policy
was not entitled to pro rating with Employers' but must bear the whole loss.


No other cases involving a conflict between an escape clause and a pro rata clause have been
found (Cf. Ann. 46 A.L.R. 2d 1159, subd. (c), pp. 1167-1168). It is clear that the reasoning used
in the above two cases, ostensibly based on construction of the language of the policy clauses
but reaching opposite results, cannot be conclusive. It was pointed out in Oregon Auto Ins. Co.
v. United States Fidelity & Guar. Co., 195 F.2d 958, 960, that such reasoning is “completely
circular, depending, as it were, on which policy one happens to read first.” Although the language
of the policy clauses is the *623  prime material for our consideration, when said clauses are
irreconcilable other considerations, expressed or not, must determine the result. The validity of
both clauses, leaving the insured unprotected, is generally considered unacceptable. The Oregon
case, supra, which involves a conflict between an escape clause and an excess clause, rejects
all reasoning on the basis of which other cases grant preference to one or the other of the
conflicting other insurance clauses and, holding that one cannot rationally choose between the
two clauses involved, takes the position that the mutually repugnant clauses should be disregarded
and prorating applied as if the policies did not contain any other insurance clauses. Although this
solution seems sensible the case stands alone. The great majority of the cases treating a conflict of
an excess and an escape clause give effect to the excess clause. (See ann. 46 A.L.R.2d 1159, subd.
(b) p. 1165 et seq.; 5 Stan.L.Rev. 147, 148.) The reasonings used to justify this result may not
be convincing, the fact must be noted that the decisions in general show favor of excess clauses,
disfavor of escape clauses. (2, 3) Such is understandable because an escape clause is less desirable
than a pro rata or excess clause in that, without prohibiting other insurance, it deprives the insured,
when other insurance is taken out, of some of the protection he expects, whereas pro rata and escape
clauses leave him all coverage expected and regulate the distribution of the loss among the several
insurers only. The clause contained in the Continental policy before us has the added disadvantage
that its partial escape character is more or less camouflaged and does not provide clear warning
for the insured. In our case, where the conflict is between an escape clause and a pro rata clause,
the reasoning of the Oregon case, supra, and the disfavor of escape clauses found in other cases
lead to the same result. The proportionate liability of Peerless and Continental must be upheld.
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Continental further contends that if prorating is applied, the coverage provided by the Lloyd's
policies should also be included. Evidently, the second Lloyd's policy, whose primary limits are
not reached by the total damage claims, cannot be involved and the same applies to the personal
injury coverage of the first Lloyd's policy, as the primary limit of $10,000 for loss with respect to
one person is not reached. A question is, however, presented with respect to the property damage
coverage of the first Lloyd's policy because the settlement for property damage, $6,053.40 exceeds
the primary *624  limit of $5,000 contained therefor in said policy, but the primary coverage of
$5,000 of Peerless, expressly referred to in said Lloyd's policy, has not been exhausted because of
the prorating with the Continental coverage, not expressly referred to in the Lloyd's policy.


Lloyd's defends the exclusion from prorating of this part of its coverage on the basis of the
following provisions of its policy, the second paragraph of its insuring agreement, which reads:


“Provided Always that it is expressly agreed that liability shall attach to the Underwriters only after
the Primary Insurers have paid or have been held liable to pay the full amount of their respective
ultimate net loss liability as follows:


“(a) Bodily Injury ...


“(b) Property Damage


$5,000.00 ultimate net loss in respect to each


accident, ...” (Emphasis added.)


and the definition reading:


“2. Ultimate Net Loss.—The words 'ultimate net loss' shall be understood to mean the sums paid
in settlement of losses for which the Assured is liable after making deductions for all recoveries,
salvages and other insurances (other than recoveries under the policy/ies of the Primary Insurers),
whether recoverable or not ...” (Emphasis added).


It concludes therefrom that liability under its policy can attach only after Peerless alone has paid
$5,000 for property losses of the assured, not counting amounts paid by other insurers. A further
provision of its policy reading,


“3. Attachment of Liability.—Liability under this Insurance shall not attach unless and until the
Primary Insurers shall have admitted liability for the Primary Limit or Limits, or unless and until
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the Assured has by final judgment been adjudged to pay a sum which exceeds such Primary Limit
or Limits.”


it explains as adding further conditions to the provisions first stated and as not conflicting with
them.


Continental does not deny that the above is a correct construction of the language of the Lloyd's
policy as such, but urges that when this language comes in conflict with the other insurance clause
of Continental's own policy, Lloyd's language is not decisive but an equitable solution must be
found on another basis, as which prorating in accordance with the Oregon case, supra, could be
considered.


There can be no doubt that when a policy provides coverage *625  for the excess over primary
insurance to a specifically stated amount only, such provision must be given effect. Such insurance
fulfills a special need for excess coverage at a special lower premium, comparable to insurance
with a certain amount deductible from loss (own risk). However, when the excess clause is so
formulated as to give the policy which contains it the advantage, not only over primary coverage to
a specific amount, but also over all other unknown insurance which contributes in the loss, together
with said specific primary insurance, it is doubtful whether such clause in that respect differs from
other general clauses by which insurers try to shift the burden of a loss to possible other insurers
and whether it should be held more invulnerable than such other clauses. On the basis of the Oregon
case prorating with other insurance exceeding the stated amount of primary insurance might well
be defensible. However, as stated before, the solution of the Oregon case is not generally accepted
law, and with respect to the problem here under consideration, it is not accepted in California. In a
situation very similar to the one in this case and also involving a Lloyd's excess policy, it was held
in Lamb v. Belt Cas. Co., 3 Cal.App.2d 624, 634 [40 P.2d 311] that because of the prorating between
the primary insurers, the excess policy of Lloyd's never attached. The Supreme Court denied a
hearing. A case also very much in point is Oil Base, Inc. v. Transport Indem. Co., 143 Cal.App.2d
453 [299 P.2d 952]. In that case the lessee of a tractor involved in an accident was protected by
the following liability policies: 1. A policy of Hardware with limit of $100,000 for each person,
containing a clause which with respect to any non-owned automobile made it excess insurance to
all other available insurance. 2. A policy of Transport with a limit of $10,000 for each occurrence
containing a provision that, if there was other insurance against an occurrence covered by it, its
insurance would be excess insurance above the applicable limits of such other insurance. 3. An
excess policy of Security insuring $40,000 for each occurrence in excess of $10,000 ultimate net
loss or of such greater amount as the insured shall be covered by primary insurance. 4. An excess
policy of Transport with a limit of $950,000 as excess insurance over underlying primary insurance
of $10,000 and $40,000. With respect to a loss of $360,000 it was held that the loss should primarily
be prorated between the insurance of $100,000 of Hardware and the primary insurance of $10,000
of Transport. Only after these two prorated policies would be *626  exhausted the first excess
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policy of Security would attach and the second excess policy of Transport only after exhaustion of
the first one. The clauses of the excess policies of Security and Transport were sustained to their
full extent, notwithstanding the fact that the policy of Hardware also contained an excess clause.
The Supreme Court denied a hearing. (4) We must conclude that when a policy which provides
excess insurance above a stated amount of primary insurance contains provisions which make
it also excess insurance above all other insurance which contributes to the payment of the loss
together with the specifically stated primary insurance, such clause will be given effect as written.
Under this rule the first Lloyd's policy did not attach because the prorating of the Continental and
Peerless policies prevented the Peerless policy from being exhausted.


The judgment is affirmed, Continental to pay all costs of the appeal.
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THE PEOPLE ex rel. BILL LOCKYER, as Attorney General, etc., Plaintiff and Respondent,
v.


R.J. REYNOLDS TOBACCO COMPANY, Defendant and Appellant.


No. D039485.
Court of Appeal, Fourth District, Division 1, California.


Mar. 27, 2003.


SUMMARY


In an action by the state against a tobacco company to enforce a master settlement agreement
provision limiting outdoor advertising of tobacco products related to defendant's company-
sponsored car racing events, the trial court entered summary judgment for the state. (Superior
Court of San Diego County, No. GIC764116, Ronald S. Prager, Judge.)


The Court of Appeal affirmed. The court held that the trial court properly construed two provisions
of the master settlement agreement. One provision was that the company could not engage in more
than one event in any 12-month period measured from the date of the “initial sponsored event,”
while the other permitted advertising placed at the site of an event no more than 90 days before
the start of the “initial sponsored event,” and required its removal within 10 days after the end of
the last sponsored event. The court held that the trial court properly ruled that the phrase “initial
sponsored event” in the first provision referred to the first event in the company's sponsorship
series in a 12-month period, while the same phrase in the second provision referred to the first event
at each particular racetrack where a portion of the sponsorship series took place. The court held
that this interpretation did not violate either the same meaning rule or the last antecedent rule of
contract interpretation. Accordingly, the company's outdoor advertising at each of those particular
sites was temporally limited to the period between 90 days before and 10 days after the events at
each such respective site. (Opinion by Kremer, P. J., with Haller and McDonald, JJ., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Contracts § 25--Construction--Question of Law.
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The interpretation of a contract is subject to de novo review where the interpretation does not turn
on the credibility of extrinsic evidence. *517


(2a, 2b)
Contracts § 25--Construction--Agreement Limiting Outdoor Tobacco Advertising at Company-
sponsored Car Racing Events.
In an action by the state against a tobacco company, the trial court properly construed two
provisions of a master settlement agreement limiting outdoor advertising at company-sponsored
car racing events. One provision was that the company could not engage in more than one event
in any 12-month period measured from the date of the “initial sponsored event,” while the other
permitted advertising placed at the site of an event no more than 90 days before the start of the
“initial sponsored event,” and required its removal within 10 days after the end of the last sponsored
event. The trial court ruled that the phrase “initial sponsored event” in the first provision referred
to the first event in the company's sponsorship series in a 12-month period, while the same phrase
in the second provision referred to the first event at each particular racetrack where a portion of the
sponsorship series took place. This interpretation did not violate either the same meaning rule or
the last antecedent rule of contract interpretation. Accordingly, the company's outdoor advertising
at each of those particular sites was temporally limited to the period between 90 days before and
10 days after the events at each such respective site.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 695; West's Key Number Digest,
Compromise and Settlement  11.]


(3)
Contracts § 28--Construction--Intention of Parties--Language.
When a dispute arises over the meaning of contract language, the first question to be decided is
whether the language is reasonably susceptible to the interpretation urged by the party. If it is not,
the case is over. If the court decides the language is reasonably susceptible to the interpretation
urged, the court moves to the second question of what the parties intended the language to mean.
In interpreting an unambiguous contractual provision, a court is bound to give effect to the plain
and ordinary meaning of the language used by the parties. Thus, where contract language is clear
and explicit and does not lead to absurd results, the court ascertains intent from the written terms
and goes no further. If the contract is capable of more than one reasonable interpretation, it is
ambiguous, and it is the court's task to determine the ultimate construction to be placed on the
ambiguous language by applying the standard rules of interpretation in order to give effect to the
mutual intention of the parties. However, the mere fact that a word or phrase in a contract may
have multiple meanings does not create an ambiguity. *518
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(4)
Contracts § 29--Construction--Reasonableness.
A court must give a reasonable and commonsense interpretation to a contract consistent with
the parties' apparent intent. The language in a contract must be construed in the context of that
instrument as a whole. Further, if possible, the court should give effect to every provision of the
contract.


(5)
Contracts § 33--Construction--Meaning of Words--Same Meaning Rule:Words, Phrases, and
Maxims--Same Meaning Rule.
The same meaning rule is a rule of contract interpretation requiring that an identical phrase or word
used in a contract be given the same meaning throughout the contract in the absence of anything
in the contract suggesting otherwise.


(6)
Contracts § 33--Construction--Meaning of Words--Last Antecedent Rule:Words, Phrases, and
Maxims--Last Antecedent Rule.
The last antecedent rule is a rule of statutory and contractual interpretation requiring that
prepositional phrases be read to modify the preceding term or phrase, and not to be construed
as extending to or including others more remote. However, the rule is not immutable and should
not be rigidly applied in all cases. One exception to the last antecedent rule provides that when
several words are followed by a clause that applies as much to the first and other words as to the
last, the natural construction of the language demands that the clause be read as applicable to all.
The exemplar application of the last antecedent rule is a case where a modifying phrase appears
after a list of multiple items or phrases. Further, the rule of the last antecedent is merely an aid
to construction, applicable only where there exist uncertainties and ambiguities. Thus, if the clear
intent of the parties is opposed to the application of the rule, the rule must yield.


(7a, 7b)
Estoppel and Waiver § 20--Waiver--In Contract--First Amendment Rights.
The trial court was not required to interpret a settlement agreement between the state and a tobacco
company that placed restrictions on outdoor advertising of company-sponsored stock car racing
series in a manner that was least restrictive of the company's free speech rights. The company
expressly agreed to waive its rights to challenge the constitutionality of the agreement's restrictive
provisions, and the record revealed that counsel for the company signed the agreement after good
faith settlement negotiations.
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(8)
Judgments § 7--By Consent or Stipulation--Attack.
Ordinarily, a consent judgment cannot be attacked. An exception exists, however, *519  when the
judgment is allegedly void on constitutional grounds, on the theory that such a judgment exceeds
the court's jurisdiction and is subject to attack at any time.


(9)
Estoppel and Waiver § 20--Waiver--Rights and Privileges Waiveable-- Constitutional Rights.
A waiver of First Amendment rights may only be made by a clear and compelling relinquishment
of them. Courts closely scrutinize waivers of constitutional rights, and indulge every reasonable
presumption against a waiver.
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KREMER, P. J.


Defendant R.J. Reynolds Tobacco Company (Reynolds) appeals a summary judgment favoring
plaintiff the People of the State of California on the People's complaint for enforcement of a master
settlement agreement (MSA). Reynolds contends the court erred in concluding Reynolds violated
an MSA provision limiting outdoor advertising of tobacco *520  products. Since Reynolds has
not demonstrated reversible error, the summary judgment must be upheld.


I. Introduction
We review the summary judgment de novo. (Sambrano v. City of San Diego (2001) 94 Cal.App.4th
225, 235 [114 Cal.Rptr.2d 151].) (1) Further, the “interpretation of a contract is subject to de novo
review where the interpretation does not turn on the credibility of extrinsic evidence.” (Morgan v.
City of Los Angeles Bd. of Pension Comrs. (2000) 85 Cal.App.4th 836, 843 [102 Cal.Rptr.2d 468];
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Centex Golden Construction Co. v. Dale Tile Co. (2000) 78 Cal.App.4th 992, 996 [93 Cal.Rptr.2d
259].) 1


1 The MSA's subsection XVIII(f) provided in relevant part that “no evidence of negotiations
or discussions underlying this Agreement shall be offered or received in evidence in any
action or proceeding for any purpose.”


Tobacco product manufacturer Reynolds promoted its tobacco products in California. 2  As
part of Reynolds's promotion of its Winston brand of cigarettes, Reynolds sponsored the
NASCAR 3  Winston Cup Series, a series of races characterized by Reynolds as a “year-long points
competition” where competitors in various venues in the United States vied for points needed
to win awards. Events comprising a portion of the Reynolds-sponsored NASCAR Winston Cup
Series were held at the Sears Point Raceway (Sears Point) in Northern California. 4


2 The MSA's subsection II(vv) defined “ 'Tobacco Products' ” as “Cigarettes and smokeless
tobacco products.”


3 The National Association for Stock Car Auto Racing, Inc.


4 Also held in California were events comprising the NASCAR Winston West Series and the
Winston Drag Racing Series of the National Hot Rod Association. Those events are not
directly at issue on this appeal.


In November 1998 Reynolds and the People signed the MSA that settled the People's litigation
against various tobacco product manufacturers, including Reynolds. 5  Further, the parties
stipulated to entry of a consent decree and final judgment. As part of the consent decree, the
Superior Court of San Diego County approved the MSA (People v. Philip Morris, Inc. (1998,
No. JCCP4041)). The court also retained exclusive jurisdiction for purposes of implementing and
enforcing the MSA.


5 Other states and other tobacco product manufacturers were also signatories to the MSA.


The MSA placed various detailed express restrictions on Reynolds's advertising and marketing
practices. However, despite generally banning all *521  billboard and other outdoor advertising
of tobacco products, the MSA expressly permitted Reynolds to continue to promote and advertise
its NASCAR Winston Cup Series as a “Brand Name Sponsorship.” Eventually, a dispute arose
between the parties about whether by not removing some outdoor advertising signs mentioning
Winston at Sears Point, Reynolds violated the MSA's limitation on outdoor advertising.
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In March 2001 after communications between the parties failed to resolve the matter, the People
brought this litigation against Reynolds to enforce the MSA and obtain relief for Reynolds's alleged
violation of the MSA's restrictions on outdoor advertising. Ultimately, the superior court granted
the People's motion for summary judgment against Reynolds. Reynolds appeals.


II. Language of the MSA


A. Outdoor Advertising Limited
The MSA's subsection III(d), entitled “Elimination of Outdoor Advertising and Transit
Advertisements,” provided in relevant part: “Each Participating Manufacturer shall discontinue
Outdoor Advertising 6  ... advertising Tobacco Products within the Settling States as set forth
herein. [¶] (1) Removal. Except as otherwise provided in this section, each Participating
Manufacturer shall remove from within the Settling States within 150 days after the MSA
Execution Date all of its (A) billboards (to the extent that such billboards constitute Outdoor
Advertising) advertising Tobacco Products; (B) signs and placards (to the extent that such signs
and placards constitute Outdoor Advertising) advertising Tobacco Products in arenas, stadiums,
shopping malls and Video Game Arcades .... [¶] (2) Prohibition on New Outdoor Advertising and
Transit Advertisements. No Participating Manufacturer may, after the MSA Execution Date, place
or cause to be placed any new Outdoor Advertising advertising Tobacco Products ... within any
Settling State.” *522


6 In relevant part, the MSA's subsection II(ii) defined ” 'Outdoor Advertising' “ as ”(1)
billboards, (2) signs and placards in arenas, stadiums, shopping malls and Video Game
Arcades (whether any of the foregoing are open air or enclosed) (but not including any such
sign or placard located in an Adult-Only facility), and (3) any other advertisements placed
(A) outdoors, or (B) on the inside surface of a window facing outward.“


B. Some Tobacco Brand Name Sponsorships Allowed


(1) Brand Name Sponsorships Defined
In relevant part, the MSA's subsection II(j) defined “ 'Brand Name Sponsorship' ” as “an
athletic, musical, artistic, or other social or cultural event as to which payment is made (or other
consideration is provided) in exchange for use of a Brand Name 7  or Names (1) as part of the name
of the event or (2) to identify, advertise, or promote such event or an entrant, participant or team
in such event in any other way. Sponsorship of a single national or multi-state series or tour (for
example, NASCAR (including any number of NASCAR races)), or of one or more events within
a single national or multi-state series or tour, or of an entrant, participant, or team taking part in
events sanctioned by a single approving organization (e.g., NASCAR or CART), constitutes one
Brand Name Sponsorship.”
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7 The MSA's subsection II(i) defined ” 'Brand Name' “ as a ”brand name (alone or in
conjunction with any other word), trademark, logo, symbol, motto, selling message,
recognizable pattern of colors, or any other indicia of product identification identical or
similar to, or identifiable with, those used for any domestic brand of Tobacco Products.
Provided, however, that the term 'Brand Name' shall not include the corporate name of any
Tobacco Product Manufacturer that does not after the MSA Execution Date sell a brand of
Tobacco Products in the States that includes such corporate name.“


(2) Tobacco Brand Name Sponsorships Limited
The MSA's subsection III(c), entitled “Limitation of Tobacco Brand Name Sponsorships,”
provided in relevant part: “(1) Prohibited Sponsorships. After the MSA Execution Date, no
Participating Manufacturer may engage in any Brand Name Sponsorship in any State consisting
of: [¶] (A) concerts; or [¶] (B) events in which the intended audience is comprised of a significant
percentage of Youth; or [¶] (C) events in which any paid participants or contestants are Youth;
or [¶] (D) any athletic event between opposing teams in any football, basketball, baseball, soccer
or hockey league. [¶] (2) Limited Sponsorships. [¶] (A) No Participating Manufacturer may
engage in more than one Brand Name Sponsorship in the States in any twelve-month period (such
period measured from the date of the initial sponsored event). [¶] ... [¶] (3) Related Sponsorship
Restrictions. With *523  respect to any Brand Name Sponsorship permitted under this subsection
(c): [¶] (A) advertising of the Brand Name Sponsorship event shall not advertise any Tobacco
Product (other than by using the Brand Name to identify such Brand Name Sponsorship event);
[¶] ... [¶] (E) nothing contained in the provisions of section III(d) [eliminating most outdoor
advertising] shall: ... (ii) apply to Outdoor Advertising advertising the Brand Name Sponsorship,
to the extent that such Outdoor Advertising is placed at the site of a Brand Name Sponsorship no
more than 90 days before the start of the initial sponsored event, is removed within 10 days after the
end of the last sponsored event, and is not prohibited by subsection (3)(A) above.” (Italics added.)


III. Discussion
Reynolds contends its advertising in California of the NASCAR Winston Cup Series complied
fully with the MSA's restrictions on outdoor advertising. However, the People contend Reynolds
violated the MSA's provisions involving the length of time that Reynolds's advertising signage
was allowed to be posted at Sears Point. In particular, the parties dispute the meaning of the phrase
“initial sponsored event” as used in the MSA's subsection III(c)(2)(A) and later in the MSA's
subsection III(c)(3)(E)(ii).


(2a) Specifically, Reynolds contends that since the phrase “initial sponsored event” in the
MSA's subsection III(c)(2)(A) undisputedly referred to the first event in Reynolds's Brand Name
Sponsorship series in a 12-month period, the phrase “initial sponsored event” in the MSA's
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subsection III(c)(3)(E)(ii) should be interpreted as conveying the same meaning, to wit, that
Reynolds's outdoor advertising could be placed at any site where a Brand Name Sponsorship event
took place as long as such advertising was placed no more than 90 days before the first event in
the Brand Name Sponsorship series as a whole and was removed no later than 10 days after the
last event in the entire series. Thus, applying its proffered interpretation, Reynolds concludes the
protracted schedule of the NASCAR Winston Cup Series from February to November allowed for
uninterrupted signage at Sears Point.


However, though concurring in Reynolds's interpretation of the meaning of the phrase “initial
sponsored event” as used in the MSA's subsection III(c)(2)(A), the People contend the phrase
“initial sponsored event” as used in the MSA's subsection III(c)(3)(E)(ii) referred to the first event
at each particular racetrack where a portion of the Brand Name Sponsorship series *524  took
place. Hence, applying their proffered interpretation, the People conclude Reynolds's outdoor
advertising at each of those particular sites was temporally limited to the period between 90 days
before and 10 days after the events at each such respective site.


In sum, Reynolds contends the text of the MSA's subsection III(c)(3)(E)(ii) indicated that the
phrases “initial sponsored event” and “last sponsored event” referred to the first and last events
of Reynolds's Brand Name Sponsorship series as a whole, while the People contend those phrases
referred to the first and last days of events at particular races sites. Analyzing the disputed portions
of the MSA under established principles of contract interpretation, we conclude the People's
interpretation of the meaning of the phrase “initial sponsored event” in the MSA's subsection
III(c)(3)(E)(ii) is correct. However, in reaching our conclusion, we decline to apply the People's
proffered analysis based on the theory that the overall general intent of the MSA was to reduce
youth smoking and promote public health. Though the parties' pleadings acknowledged that the
MSA's stated goals included reduction of youth smoking and promotion of public health, the MSA
was fundamentally a means of settling litigation by striking a balance between competing interests.
As such, the parties expressly agreed that although some outdoor advertising by Reynolds would
be prohibited, some would nevertheless be allowed.


A. Legal Standards for Interpreting the MSA
(3) “ 'When a dispute arises over the meaning of contract language, the first question to be decided
is whether the language is ”reasonably susceptible “ to the interpretation urged by the party. If it
is not, the case is over. [Citation.] If the court decides the language is reasonably susceptible to
the interpretation urged, the court moves to the second question: what did the parties intend the
language to mean?' ” (Oceanside 84, Ltd. v. Fidelity Federal Bank (1997) 56 Cal.App.4th 1441,
1448 [66 Cal.Rptr.2d 487].) “In interpreting an unambiguous contractual provision we are bound
to give effect to the plain and ordinary meaning of the language used by the parties.” (Coast Plaza
Doctors Hospital v. Blue Cross of California (2000) 83 Cal.App.4th 677, 684 [99 Cal.Rptr.2d
809].) Thus, where “ 'contract language is clear and explicit and does not lead to absurd results,
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we ascertain intent from the written terms and go no further.' ” (Shaw v. Regents of University
of California (1997) 58 Cal.App.4th 44, 53 [67 Cal.Rptr.2d 850].) “If the contract is capable of
more than one reasonable interpretation, it is *525  ambiguous [citations], and it is the court's
task to determine the ultimate construction to be placed on the ambiguous language by applying
the standard rules of interpretation in order to give effect to the mutual intention of the parties
[citation].” (Badie v. Bank of America (1998) 67 Cal.App.4th 779, 798 [79 Cal.Rptr.2d 273].)
However, the “mere fact that a word or phrase in a [contract] may have multiple meanings does not
create an ambiguity.” (Palmer v. Truck Ins. Exchange (1999) 21 Cal.4th 1109, 1118 [90 Cal.Rptr.2d
647, 988 P.2d 568] (Palmer).)


“The goal of contractual interpretation is to determine and give effect to the mutual intention
of the parties.” (Safeco Ins. Co. v. Robert S. (2001) 26 Cal.4th 758, 763 [110 Cal.Rptr.2d 844,
28 P.3d 889]; Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1264 [10 Cal.Rptr.2d
538, 833 P.2d 545].) Thus, a “court's paramount consideration in construing [a] stipulation is the
parties' objective intent when they entered into it.” (Sy First Family Ltd. Partnership v. Cheung
(1999) 70 Cal.App.4th 1334, 1341 [83 Cal.Rptr.2d 340]; accord, Pardee Construction Co. v.
Insurance Co. of the West (2000) 77 Cal.App.4th 1340, 1352 [92 Cal.Rptr.2d 443]; Southern
Pacific Transportation Co. v. Santa Fe Pacific Pipelines, Inc. (1999) 74 Cal.App.4th 1232, 1240
[88 Cal.Rptr.2d 777].) “That intent is to be inferred, if possible, solely from the written provisions
of the contract.” (Pardee, at p. 1352.) “ 'All the rules of interpretation must be considered and each
given its proper weight, where necessary, in order to arrive at the true effect of the instrument.'
” (City of Manhattan Beach v. Superior Court (1996) 13 Cal.4th 232, 238 [52 Cal.Rptr.2d 82, 914
P.2d 160].) “Generally speaking, 'the rules of interpretation of written contracts are for the purpose
of ascertaining the meaning of the words used therein ....' ” (Miscione v. Barton Development. Co.
(1997) 52 Cal.App.4th 1320, 1326 [61 Cal.Rptr.2d 280].)


Thus, “[a] contract must be so interpreted as to give effect to the mutual intention of the parties
as it existed at the time of contracting, so far as the same is ascertainable and lawful.” (Civ. Code,
§ 1636.) 8  “The language of a contract is to govern its interpretation, if the language is clear and
explicit, and does not involve an absurdity.” (§ 1638.) “When a contract is reduced to writing,
the intention of the parties is to be ascertained from the writing alone, if possible ....” (§ 1639.)
“The whole of a contract is to be taken together, so as to give effect to every part, if reasonably
practicable, each clause helping to interpret the other.” (§ 1641.) “A contract must receive such an
interpretation as will make it lawful, operative, definite, reasonable, and capable of being carried
into effect, if it can be done without violating the intention of the parties.” (§ 1643.) “The words
of a contract are to be *526  understood in their ordinary and popular sense, rather than according
to their strict legal meaning; unless used by the parties in a technical sense, or unless a special
meaning is given to them by usage, in which case the latter must be followed.” (§ 1644.)
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8 All further statutory references are to the Civil Code unless otherwise specified.


(4) In sum, courts must give a “ 'reasonable and commonsense interpretation' ” of a contract
consistent with the parties' apparent intent. (Cf. Renee J. v. Superior Court (2001) 26 Cal.4th
735, 744 [110 Cal.Rptr.2d 828, 28 P.3d 876] (Renee J.).) The language “ ' ”in a contract must be
construed in the context of that instrument as a whole. “ ' ” (Palmer, supra, 21 Cal.4th at p. 1118.)
Further, if possible, the court should give effect to every provision of the contract. (National City
Police Officers' Assn. v. City of National City (2001) 87 Cal.App.4th 1274, 1279 [105 Cal.Rptr.2d
237] (National City).)


B. Same Meaning Rule
(5) Seeking reversal of the summary judgment, Reynolds contends the phrase “initial sponsored
event” used in the MSA's subsections III(c)(2)(A) and III(c)(3)(E)(ii) must be interpreted under
the “same meaning rule,” a rule of contract interpretation requiring that an identical phrase or
word used in a contract be given the same meaning throughout the contract in the absence of
any anything in the contract suggesting otherwise. (Palmer, supra, 21 Cal.4th at pp. 1116-1117;
Victoria v. Superior Court (1985) 40 Cal.3d 734, 741 [222 Cal.Rptr. 1, 710 P.2d 833]; Caminetti
v. Pac. Mutual L. Ins. Co. (1943) 22 Cal.2d 344, 358 [139 P.2d 908]; ML Direct, Inc. v. TIG
Specialty Ins. Co. (2000) 79 Cal.App.4th 137, 142 [93 Cal.Rptr.2d 846]; Principal Mutual Life
Ins. Co. v. Vars, Pave, McCord & Freedman (1998) 65 Cal.App.4th 1469, 1478 [77 Cal.Rptr.2d
479]; Levi Strauss & Co. v. Aetna Casualty & Surety Co. (1986) 184 Cal.App.3d 1479, 1486 [237
Cal.Rptr. 473] [“words used in a certain sense in one part of a contract are deemed to have been
used in the same sense elsewhere in that instrument”].) Specifically, Reynolds characterizes the
phrase “initial sponsored event” in the MSA's subsection III(c)(2)(A) as an “arbitrary combination
of words with a fixed meaning” that clarified a “time restriction” on Brand Name Sponsorships
by limiting any Brand Name Sponsorship to a 12-month period measured from the first event
in the Brand Name Sponsorship series as a whole. Attaching the same meaning to the phrase
“initial sponsored event” as used later in the MSA's subsection III(c)(3)(E)(ii), Reynolds concludes
the time restriction imposed by that subsection should also be interpreted as measured from the
first event of the Brand Name Sponsorship as a whole. *527  However, when reasonably read in
context, the phrase “initial sponsored event” had different meanings in those two disputed MSA
subsections. (§ 1641; cf. Palmer, at p. 1118.)


(2b) We agree with Reynolds that when considered in context, the phrase “initial sponsored event”
as used in the MSA's subsection III(c)(2)(A) referred to the first event of Reynolds's Brand Name
Sponsorship series as a whole in limiting Reynolds to a single Brand Name Sponsorship in any
12-month period measured from the date of the initial sponsored event in the series. However,
we reject Reynolds's contention that there was no difference in context between the MSA's two
uses of the phrase “initial sponsored event” sufficient to overcome the presumption such phrase
had the same meaning in the two disputed MSA subsections. Instead, a reasonable reading of



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=26CAL4TH735&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_744&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_744

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=26CAL4TH735&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_744&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_744

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001700019&pubNum=4645&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=21CAL4TH1118&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_1118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1118

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=87CALAPP4TH1274&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_1279&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1279

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=87CALAPP4TH1274&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_1279&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1279

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001243874&pubNum=3484&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001243874&pubNum=3484&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=21CAL4TH1116&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_1116&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1116

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=40CALIF3D734&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_741&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_741

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986100622&pubNum=661&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=22CALIF2D344&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_358&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_358

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=22CALIF2D344&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_358&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_358

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943114480&pubNum=661&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=79CALAPP4TH137&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_142

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=79CALAPP4TH137&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_142

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000077570&pubNum=3484&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=65CALAPP4TH1469&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_1478&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1478

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=65CALAPP4TH1469&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_1478&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1478

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998168346&pubNum=3484&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998168346&pubNum=3484&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=184CAAPP3D1479&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1486&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1486

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075597&pubNum=227&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987075597&pubNum=227&originatingDoc=I63598a11fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





People ex rel. Lockyer v. R.J. Reynolds Tobacco Co., 107 Cal.App.4th 516 (2003)
132 Cal.Rptr.2d 151, 03 Cal. Daily Op. Serv. 2703, 2003 Daily Journal D.A.R. 3472


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


those two subsections in context indicates the same meaning rule should not apply here. (Palmer,
supra, 21 Cal.4th at p. 1116; § 1641.) The MSA contained no express definition of the phrase
“initial sponsored event.” The phrase “initial sponsored event” was simply a series of words to
be interpreted in light of the context where they were used. Thus, in a parenthetical clause in the
MSA's subsection III(c)(2)(A), the phrase “initial sponsored event” was used to identify the date
constituting the beginning of the 12-month period when Reynolds could not engage in more that
one Brand Name Sponsorship. The MSA's subsection III(c)(2)(A) did not purport to define the
term “event” or make any reference to the location of any such event.


In contrast to the MSA's subsection III(c)(2)(A), the language of the MSA's subsection III(c)(3)
(E)(ii) expressly referred to the location of the “initial sponsored event.” Specifically, as used in
the MSA's subsection III(c)(3)(E)(ii), the phrase “initial sponsored event” appeared in the context
of limiting the period of time when Reynolds's outdoor advertising could be placed “at the site” of
a Brand Name Sponsorship. The term “the site” in the MSA's subsection III(c)(3)(E)(ii) conveyed
the plain meaning of one particular location, not multiple locations. (§§ 1638, 1644.) Further,
each event in the Brand Name Sponsorship series occurred at a particular racetrack at a distinct
time. As such, no individual racetrack constituted “the site” of the sponsored series as a whole.
Thus, reasonably read, the phrase “initial sponsored event” as used in the MSA's subsection III(c)
(3)(E)(ii) referred to the first event at each particular racetrack where a portion of the 12-month
Brand Name Sponsorship series took place in limiting Reynolds's placement of advertising at
each respective racetrack to a period beginning 90 days before the initial sponsored event at that
racetrack and ending 10 days after the last sponsored event at that racetrack. Further, when the two
disputed *528  MSA subsections are reasonably read in context, there is no conflict between the
two meanings of the phrase “initial sponsored event.” Manifestly, on the one occasion that the first
event at a particular site is also the first event in the 12-month Brand Name Sponsorship series
as whole, the phrase “initial sponsored event” reasonably conveys both meanings with respect to
that one event.


In interpreting the meaning of the phrase “initial sponsored event” used in the MSA's subsection
III(c)(3)(E)(ii) as site-specific, we reject Reynolds's contention that the phrase “at the site of
a Brand Name Sponsorship” used in that subsection referred only to the location where the
outdoor advertising could be placed and had no effect on the subsection's assertedly “independent”
temporal requirement. More particularly, citing the language of the MSA's subsection III(c)(3)
(D), Reynolds contends that if the MSA's drafters had intended to make the temporal restriction
in the MSA's subsection III(c)(3)(E)(ii) site-specific, they could have done so. 9  However, the
MSA's subsection III(c)(3)(D)(ii)'s parenthetical phrase “during such event” is itself open to
interpretation. Although Reynolds characterizes the temporal restriction of the MSA's subsection
III(c)(3)(D)(ii) as “limited to the duration of a single event,” nothing in such subsection or
elsewhere in the MSA defined the term “event.” Thus, to the extent Reynolds contends the
word “event” in the MSA's subsection III(c)(3)(E)(ii) referred to the Brand Name Sponsorship
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series itself, the word “event” in subsection III(c)(3)(D)(ii) could also refer to the Brand Name
Sponsorship itself. However, since the term “ 'Brand Name Sponsorship' ” as defined by the MSA's
subsection II(j) was not solely in the singular, Brand Name Sponsorship did not necessarily mean
only one “event” but instead, as Reynolds acknowledges, expressly included “one or more events
within a single national or multi-state series or tour.” Hence, if the MSA's subsection III(c)(3)
(E)(ii) had been meant to convey the non-site-specific interpretation proffered by Reynolds, the
drafters would have used the term “Brand Name Sponsorship” in that subsection in place of the
phrases “initial sponsored event” and “last sponsored event.” *529


9 The MSA's subsection III(c)(3)(D) provided that “nothing contained in the provision of
subsections III(f) [entitled 'Ban on Tobacco Brand Name Merchandise'] and III(i) [entitled
'Limitation on Third-Party Use of Brand Names'] shall apply to apparel or other merchandise:
(i) marketed, distributed, offered, sold, or licensed at the site of a Brand Name Sponsorship
permitted pursuant to subsections (2)(A) or (2)(B)(i) by the person to which the relevant
Participating Manufacturer has provided payment in exchange for the use of the relevant
Brand Name in the Brand Name Sponsorship or a third-party that does not receive
payment from the relevant Participating Manufacturer (or any Affiliate of such Participating
Manufacturer) in connection with the marketing, distribution, offer, sale or license of such
apparel or other merchandise; or (ii) used at the site of a Brand Name Sponsorship permitted
pursuant to subsection (2)(A) or (2)(B)(i) (during such event) that are not distributed (by sale
or otherwise) to any member of the general public ....” (Italics added.)


Interpretation of the phrase “initial sponsored event” in the MSA's subsection III(c)(3)(E)(ii) as
site-specific is consistent with a reasonable and commonsense application of the rules of contract
interpretation congruent with the parties' apparent intent. (Cf. Renee J., supra, 26 Cal.3d at p.
744.) Considered in context, the temporal restriction set forth in the MSA's subsection III(c)(3)(E)
(ii) was meant to permit Reynolds to place outdoor advertising signs to alert race fans to Brand
Name Sponsorship series events that were scheduled or ongoing at various individual racetracks at
various times as well as to afford Reynolds a reasonable period of time to remove those signs. Thus,
by allowing Reynolds to give race fans ample notice of its sponsorship of an upcoming/ongoing
event at a particular racetrack and to remove the signs after the last event at such racetrack, the
People's proffered site-specific interpretation of the MSA's subsection III(c)(3)(E)(ii) gave effect to
each provision of that subsection in the context of the MSA as a whole. (§ 1641; Palmer, supra, 21
Cal.4th at p. 1118; National City, supra, 87 Cal.App.4th at p. 1279.) In sum, since when reasonably
interpreted the phrase “initial sponsored event” as used in the two disputed MSA provisions had
different meanings, Reynolds's reliance on the same meaning rule is unavailing. (Palmer, at p.
1116.)


C. Last Antecedent Rule
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(6) Also unavailing is Reynolds's reliance on the “last antecedent rule,” a rule of statutory and
contractual interpretation requiring that prepositional phrases be read to modify the preceding term
or phrase. (Renee J., supra, 26 Cal.4th at p. 743 [“ 'A longstanding rule of statutory construction—
the ”last antecedent rule“—provides that ”qualifying words, phrases and clauses are to be applied
to the words or phrases immediately preceding and are not to be construed as extending to or
including others more remote“ ' ”], citing White v. County of Sacramento (1982) 31 Cal.3d 676, 680
[183 Cal.Rptr. 520, 646 P.2d 191] (White); City of Victorville v. County of San Bernardino (1991)
233 Cal.App.3d 1312, 1322 [285 Cal.Rptr. 206]; State Farm Mut. Auto. Ins. Co. v. Eastman (1984)
158 Cal.App.3d 562, 569 [204 Cal.Rptr. 827]; Anderson v. State Farm Mut. Auto. Ins. Co. (1969)
270 Cal.App.2d 346, 349 [75 Cal.Rptr. 739] (Anderson) [“A limiting clause is to be confined to
the last antecedent, unless the context or evident meaning requires a different construction”].)


Reynolds characterizes the People's interpretation of the MSA's subsection III(c)(3)(E)(ii) as
hinging on interpreting the subsection's phrase “at the *530  site” as modifying its assertedly
“remote” phrases “initial sponsored event” and “last sponsored event,” an interpretation deemed
by Reynolds to violate the last antecedent rule. Asserting the phrase “at the site” appeared only
once in the MSA's subsection III(c)(3)(E)(ii) as the “locational object” of the clause “it is placed,”
Reynolds contends the phrase “at the site” does not even arguably modify the phrase “initial
sponsored event.” Reynolds thus concludes that application of the last antecedent rule here would
compel the interpretation that the phrase “at the site” in the MSA's subsection III(c)(3)(E)(ii)
modified the immediately preceding term “placed” and simply limited “where” signs could be
“placed” without any bearing on the subsequent phrase “initial sponsored event” that limited
“when” signs could be posted.


However, the last antecedent rule is “ 'not immutable' ” and should not be “rigidly applied” in all
cases. (In re Phelps (2001) 93 Cal.App.4th 451, 456 [113 Cal.Rptr.2d 217] (Phelps).) One court-
identified exception to the last antecedent rule “provides that when several words are followed by a
clause that applies as much to the first and other words as to the last, ' ” 'the natural construction of
the language demands that the clause be read as applicable to all.' “ ' ” (Renee J., supra, 26 Cal.4th
at p. 743; White, supra, 31 Cal.3d at pp. 680-681; Phelps, at p. 456; Board of Trustees v. Judge
(1975) 50 Cal.App.3d 920, 926 [123 Cal.Rptr. 830] (Board of Trustees).) Further, “the rule of the
last antecedent is merely an aid to construction, applicable only where there exist uncertainties
and ambiguities. [Citations.] This merely means, however, that if the clear intent of the parties is
opposed to the application of the rule, the rule must yield.” (Anderson, supra, 270 Cal.App.2d at
pp. 349-350.)


The exemplar application of the last antecedent rule is a case where a modifying phrase appears
after a list of multiple items or phrases. (See, e.g., White, supra, 31 Cal.3d at p. 679.) This is
not the classic case for application of the last antecedent rule since the MSA's subsection III(c)
(3)(E)(ii) did not consist of a list of multiple words followed by a modifier. Instead, the MSA's
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subsection III(c)(3)(E)(ii) simply stated that nothing in the provisions of the MSA's subsection
III(d) involving outdoor advertising would “apply to Outdoor Advertising advertising the Brand
Name Sponsorship, to the extent that such Outdoor Advertising is placed at the site of a Brand
Name Sponsorship no more than 90 days before the start of the initial sponsored event, is removed
within 10 days after the end of the last sponsored event, and is not prohibited by subsection (3)
(A) above.”


Further, the language of the MSA's subsection III(c)(3)(E)(ii) manifestly came within the exception
to the last antecedent rule identified in *531  Renee J., supra, 26 Cal.4th at page 743; White,
supra, 31 Cal.3d at pages 680-681; Phelps, supra, 93 Cal.App.4th at page 456; and Board of
Trustees, supra, 50 Cal.App.3d at page 926. Specifically, with respect to the central clause in
subsection III(c)(3)(E)(ii) that exempted Reynolds's outdoor signage “to the extent that such
Outdoor Advertising is placed at the site of a Brand Name Sponsorship no more than 90 days
before the start of the initial sponsored event,” the words “at the site of a Brand Name Sponsorship”
were followed immediately by the temporal restrictions relating to the start of the initial sponsored
event without interruption by a comma and later by the temporal restrictions relating to the end
of such event. (White, at p. 680; Phelps, at p. 456.) Thus, the natural construction of the central
clause's language compelled that its phrase “at the site” be read as applying to the subsection's
temporal restrictions as well as to the restriction on where Reynolds's outdoor advertising could be
permissibly placed. Moreover, similar to the situation in Phelps, “there is only one antecedent and
the qualifying phrase therefore must attach to all of it.” (Phelps, at p. 457.) As such, the language
of the central clause of the MSA's subsection III(c)(3)(E)(ii) clearly indicated it was “intended as
a single phrase, or antecedent to the qualifying clause. Under this construction, the 'last antecedent
rule' has no application.” (Phelps, at p. 457.)


In sum, since the fact that the words “at the site” in the MSA's subsection III(c)(3)(E)(ii) limiting
where Reynolds's signs could be posted did not preclude those words from also limiting when the
signs could be posted, Reynolds's reliance on the last antecedent rule is unavailing.


D. Reynolds's Commercial Speech Rights
Reynolds characterizes the MSA as imposing a variety of express prohibitions and restrictions on
Reynolds's marketing and advertising practices while otherwise preserving Reynolds's commercial
speech rights by permitting signs promoting its Brand Name Sponsorship. (Lorillard Tobacco
Co. v. Reilly (2001) 533 U.S. 525, 564 [121 S.Ct. 2404, 2426, 150 L.Ed.2d 532] [“As the State
protects children from tobacco advertisements, tobacco manufacturers and retailers and their adult
consumers still have a protected interest in communication”].) However, Reynolds contends that
in choosing from among the varied contractual interpretations proffered by the parties, the superior
court reversibly erred in selecting the interpretation that assertedly created the greatest restriction
on Reynolds's First Amendment rights. (7a) Although acknowledging it waived any claims that
the MSA was *532  unconstitutional, Reynolds contends it did so only to the extent that the MSA
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contained express restrictions, limitations or obligations. 10  Thus, characterizing the disputed
provisions of the MSA's subsection III(c)(3)(E)(ii) as far from an explicit and unambiguous
restriction on its commercial speech rights, Reynolds contends those provisions should be strictly
construed against any restriction on its First Amendment rights since such rights were assertedly
among Reynolds's constitutional rights that had been reserved in the MSA and not expressly
restricted. Accordingly, asserting the record contained no basis for concluding Reynolds clearly
and compellingly intended to relinquish its constitutional rights, Reynolds concludes the court
should construe the MSA in favor of preserving those rights and against a waiver. ( 8), ( 9)(See
fn. 11.) (City of Glendale v. George (1989) 208 Cal.App.3d 1394, 1397-1398 [256 Cal.Rptr. 742]
(Glendale).) 11


10 Specifically, the MSA's section XV provided in relevant part: “Each Participating
Manufacturer further acknowledges that it understands that certain provisions of this
Agreement may require it to act or refrain from acting in a manner that could otherwise give
rise to state or federal constitutional challenges and that, by voluntarily consenting to this
Agreement, it (and the Tobacco-Related Organizations (or any trade associations formed or
controlled by any Participating Manufacturer)) waives for purposes of performance of this
Agreement any and all claims that the provisions of this Agreement violate the state or federal
constitutions. Provided, however, that nothing in the foregoing shall constitute a waiver as
to the entry of any court order (or any interpretation thereof) that would operate to limit
the exercise of any constitutional right except to the extent of the restrictions, limitations or
obligations expressly agreed to in this Agreement or the Consent Decree.”


11 “Ordinarily, a consent judgment cannot be attacked. [Citation.] An exception exists,
however, when the judgment is allegedly void on constitutional grounds, on the theory
that such a judgment exceeds the court's jurisdiction and is subject to attack at any
time.” (Glendale, supra, 208 Cal.App.3d at p. 1397.) “ 'A waiver of First Amendment
rights may only be made by a ”clear and compelling“ relinquishment of them....' [Citation.]
'Moreover, it is well established that courts closely scrutinize waivers of constitutional rights,
and ”indulge every reasonable presumption against a waiver.“ [Citations.]' ” (Id. at p. 1398.)


(7b) Specifically, asserting its waiver of constitutional rights in the MSA was limited and must
be strictly construed (Glendale, supra, 208 Cal.App.3d at p. 1397), Reynolds contends that
under the language of the MSA's section XV, its constitutional rights were not waived with
respect to restrictions/limitations to which it did not expressly agree. Instead, according to
Reynolds, it waived its constitutional rights only with respect to certain specified restrictions/
limitations and never agreed that the MSA's subsection III(c)(3)(E)(ii)'s restrictions/limitations
on outdoor advertising would extend as far as the People urge. Reynolds thus concludes its
constitutional waiver did not extend to the additional assertedly uncontemplated interpretation of
such restrictions/limitations proffered by the People.
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In essence, despite having expressly waived in the MSA's section XV all rights to challenge the
constitutionality of the MSA's express restrictions/ *533  limitations, Reynolds contends there was
an exception to such waiver if an express restriction/limitation in the MSA were construed contrary
to Reynolds's preferred interpretation. However, this record reveals that counsel for Reynolds
signed the MSA after good faith settlement negotiations. Further, regardless whether Reynolds
anticipated a particular unfavorable interpretation of the restrictions/limitations in the disputed
express provisions of the MSA, Reynolds nevertheless waived its right to contest those provisions
as unconstitutional. (D. H. Overmyer Co. v. Frick Co. (1972) 405 U.S. 174, 187 [92 S.Ct. 775,
783-784, 31 L.Ed.2d 124]; Davies v. Grossmont Union High School Dist. (9th Cir. 1991) 930 F.2d
1390, 1394-1395.) Thus, even if a restriction/limitation in the disputed express provisions of the
MSA were construed contrary to Reynolds's proffered interpretation, those express contractual
terms remained express provisions subject to Reynolds's knowing and intentional waiver of the
right to contest their constitutionality. Accordingly, Reynolds's claims based upon the alleged
violation of its commercial speech rights are unavailing.


IV. Disposition
The judgment is affirmed.


Haller, J., and McDonald, J., concurred.
Appellant's petition for review by the Supreme Court was denied June 25, 2003. George, C. J.,
did not participate therein. *534


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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51 Cal.4th 510
Supreme Court of California


The PEOPLE, Plaintiff and Respondent,
v.


James ARY, Jr., Defendant and Appellant.


No. S173309.
|


Feb. 3, 2011.
|


Certiorari Denied Oct. 3, 2011.
|


See 132 S.Ct. 136.


Synopsis
Background: Defendant was convicted in a jury trial in the Superior Court, Contra Costa
County, No. 5-980575-5, Garrett J. Grant, J., of first degree murder with special circumstances,
carjacking, robbery, and being a felon in possession of a firearm. He appealed, and the Court of
Appeal, 118 Cal.App.4th 1016, 13 Cal.Rptr.3d 482, remanded with directions to hold hearing on
defendant's competency to stand trial. The Superior Court, Garrett J. Grant, J., found that defendant
was competent. Defendant appealed. The Court of Appeal vacated and remanded. The People
petitioned for review. The Supreme Court granted review, superseding the opinion of the Court
of Appeal.


[Holding:] The Supreme Court, Kennard, Acting C.J., held that placing burden of proof on
defendant to demonstrate incompetency to stand trial at a retrospective hearing does not violate
due process.


Reversed and remanded.


Werdegar, J., filed concurring opinion.


Opinion, 92 Cal.Rptr.3d 473, superseded.
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West Headnotes (10)


[1] Constitutional Law Incompetency or Mental Illness
A state that puts a mentally incompetent criminal defendant on trial violates the due process
clause of the federal Constitution's Fourteenth Amendment. U.S.C.A. Const.Amend. 14.


19 Cases that cite this headnote


[2] Criminal Law Grounds in general
The correct procedure, upon a reviewing court's determination that trial court had violated
defendant's federal constitutional right to due process by not assessing evidence of his
mental competence to stand trial, would have been to reverse the judgment of conviction.
U.S.C.A. Const.Amend. 14; West's Ann.Cal.Penal Code § 1369.


2 Cases that cite this headnote


[3] Criminal Law Subsequent Appeals
Under the law-of-the-case doctrine, the Court of Appeal's determinations of legal issues in
its two opinions on defendant's single appeal from his conviction were final, in defendant's
later appeal from trial court's judgment that defendant failed to establish in a retrospective
competency hearing that at the time of his trial he had been incompetent to stand trial, even
though the Court of Appeal issued its second opinion in the earlier appeal after defendant
filed the later appeal, where the Supreme Court denied review of both opinions in the
earlier appeal.


5 Cases that cite this headnote


[4] Constitutional Law Incompetency or Mental Illness
A defendant is deemed competent to stand trial under due process clause of the federal
Constitution's Fourteenth Amendment only if he has sufficient present ability to consult
with his lawyer with a reasonable degree of rational understanding and has a rational as
well as factual understanding of the proceedings against him. U.S.C.A. Const.Amend. 14.


44 Cases that cite this headnote


[5] Constitutional Law Necessity;  right to hearing
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When a trial court is presented with evidence that raises a reasonable doubt about
a defendant's mental competence to stand trial, federal due process principles require
that trial proceedings be suspended and a hearing be held to determine the defendant's
competence, and only upon a determination that the defendant is mentally competent may
the matter proceed to trial. U.S.C.A. Const.Amend. 14.


50 Cases that cite this headnote


[6] Criminal Law Doubt as to competency;  reasonable cause or grounds
Criminal Law Initiation by prosecution or sua sponte by court;  absence of request
Under statute requiring a trial court to suspend criminal proceedings at any time
prior to judgment if the court reasonably doubts the mental competence of the
defendant, a defendant can create reasonable doubt through substantial evidence of mental
incompetence, or the trial court can raise the issue on its own. West's Ann.Cal.Penal Code
§ 1368(a, b).


20 Cases that cite this headnote


[7] Constitutional Law Presumptions, inferences, and burden of proof
With respect to mental competency determinations made during the pendency of an action
and prior to judgment, placing on a criminal defendant the burden of proving incompetence
to stand trial does not offend the federal Constitution's due process clause. U.S.C.A.
Const.Amend. 14; West's Ann.Cal.Penal Code § 1368(a).


6 Cases that cite this headnote


[8] Criminal Law Retrospective or nunc pro tunc hearing
Criminal Law Mandate and proceedings in lower court
When a reviewing court concludes that a trial court has violated a defendant's federal
constitutional right to due process by failing to hold a hearing to assess evidence of a
defendant's mental competence at the time of trial, and the case is then remanded to the
trial court for a retrospective competency hearing to determine whether the procedural
error can be cured, the trial court must first decide whether a retrospective determination is
indeed feasible, which requires the availability of sufficient evidence to reliably determine
the defendant's mental competence when tried earlier. U.S.C.A. Const.Amend. 14; West's
Ann.Cal.Penal Code § 1368.


21 Cases that cite this headnote
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[9] Constitutional Law Presumptions, inferences, and burden of proof
When a reviewing court concludes that a trial court has violated a defendant's federal
constitutional right to due process by failing to hold a hearing to assess evidence of a
defendant's mental competence at the time of trial, no due process violation occurs by
ultimately placing the burden of proving incompetency on the defendant in a retrospective
hearing, since placing the burden on the defendant does not offend some principle of justice
so rooted in the traditions and conscience of our people as to be ranked as fundamental.
U.S.C.A. Const.Amend. 14; West's Ann.Cal.Penal Code § 1368.


See 5 Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Criminal Trial, § 709; 5 Witkin &
Epstein, Cal. Criminal Law (3d ed. 2000) Criminal Trial, § 695; 1 Witkin, Cal. Evidence
(4th ed. 2000) Burden of Proof and Presumptions, § 30; Cal. Jur. 3d, Criminal Law: Trial,
§ 30; Annot., Investigation of present sanity to determine whether accused should be put,
or continue, on trial (1943) 142 A.L.R. 961.


4 Cases that cite this headnote


[10] Criminal Law Retrospective or nunc pro tunc hearing
Relevant to determining feasibility of a postjudgment hearing on a defendant's mental
competence at the time of trial are four factors: (1) the passage of time, (2) the availability
of contemporaneous medical evidence, including medical records and prior competency
determinations, (3) any statements by the defendant in the trial record, and (4) the
availability of individuals and trial witnesses, both experts and non-experts, who were in a
position to interact with the defendant before and during trial. West's Ann.Cal.Penal Code
§ 1368.


8 Cases that cite this headnote
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Opinion


KENNARD, Acting C.J.


**324  [1]  *513  A state that puts a mentally incompetent criminal defendant on trial violates
the due process clause of the federal Constitution's Fourteenth Amendment. This constitutional
provision also requires that, whenever the evidence raises a reasonable doubt about a defendant's
mental competence, a hearing be held in the trial court to assess the defendant's mental state.
Here, on defendant's appeal from a murder conviction, the Court of Appeal held in its first opinion
in these proceedings that the trial court had erred in failing ***434  to evaluate evidence of
defendant's mental competence before proceeding with the trial. (See People v. Ary (2004) 118
Cal.App.4th 1016, 1018, 13 Cal.Rptr.3d 482 (Ary I ).) The Court of Appeal then remanded the case
to the trial court to decide whether the error could be “cured” by a “retrospective” competency
hearing. (Ibid.)


Thereafter, the trial court determined that evidence was still available regarding defendant's mental
condition when he was tried and it was therefore feasible to evaluate retrospectively defendant's
mental competence at that time. At the retrospective hearing, the trial court placed on defendant
the burden of proving, by a preponderance of the evidence, that he was mentally incompetent
when tried. This is the same showing that our Penal Code requires of a defendant at a competency
hearing held at the time of trial. (Pen.Code, § 1369, subd. (f).) After the trial court's consideration
of conflicting testimony by defense and prosecution witnesses, it ruled that defendant had failed
to carry his evidentiary burden. On defendant's appeal, the Court of Appeal held, in a two-to-
one decision, that the trial court at the retrospective competency hearing had violated defendant's
federal due process rights by assigning to him the burden of proving that when he was tried, he
lacked mental competence. We agree with the dissenting Court of Appeal justice that no such due
process violation occurred.


I


Defendant was charged with capital murder for the 1997 killing of Ronnie Ortega in Contra Costa
County. Ortega was shot **325  while seated in his car, which was stopped at a traffic light. When
arrested, defendant was advised of, and waived, his constitutional rights under Miranda v. Arizona
(1966) 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694, and he confessed to shooting Ortega.


Defendant moved pretrial to suppress his confession, arguing that his Miranda waiver had been
neither knowing nor voluntary, and that his statements to the police had been coerced. In support,
defendant presented psychiatric testimony that he suffered from mild mental retardation. The trial
*514  court ruled that defendant's Miranda waivers had been knowing and voluntary. But the
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court agreed with defendant that his confession was the product of police coercion and therefore
suppressed it.


In September 2000, the case went to trial before a jury, which convicted defendant of first degree
murder and three other felonies. (Pen.Code, §§ 187, 215 [carjacking], 211 [robbery], 12021,
subd. (a)(1) [felon in possession of firearm]; further undesignated statutory references are to the
Pen.Code.) The jury also found true special circumstance allegations that made defendant eligible
for the death penalty: Defendant committed the murder “by means of lying in wait” for the victim
(§ 190.2, subd. (a)(15)) and also during his commission of a robbery and a carjacking (id., subd.
(a)(17)(A) & (L)). After the jury was unable to decide on the appropriate penalty for the murder,
the trial court declared a mistrial and sentenced defendant to life imprisonment without parole for
the murder, with a consecutive prison term of 16 years four months for the other felonies.


Defendant appealed (Court of Appeal case No. A095433), challenging the trial court's judgment
on various grounds. In May 2004, a unanimous Court of Appeal panel held that the trial court's
failure to conduct a pretrial inquiry into defendant's competence to stand trial violated defendant's
right to due process under the federal Constitution. ***435  (Ary I, supra, 118 Cal.App.4th at pp.
1021–1025, 13 Cal.Rptr.3d 482.) The Court of Appeal described the error as “per se prejudicial”
(id. at p. 1025, 13 Cal.Rptr.3d 482), yet it did not reverse defendant's convictions. Rather, after
considering supplemental briefing on whether the error could be “cured” (ibid.), the Court of
Appeal followed the procedure set forth by the United States Court of Appeals for the Ninth
Circuit in Odle v. Woodford (9th Cir.2001) 238 F.3d 1084, by remanding the matter to the trial
court for a retrospective competency hearing. (Ary I, supra, at pp. 1025–1028, 13 Cal.Rptr.3d
482.) On remand, the trial court was to decide whether such a hearing would be feasible. (Id. at p.
1029, 13 Cal.Rptr.3d 482.) Feasibility, the Court of Appeal explained, would depend on whether
sufficient evidence remained to render a “ ‘reasonable psychiatric judgment’ ” of defendant's
mental condition when he was tried. (Ibid.) Only after that determination, the court stated, could
the retrospective competency hearing be held. (Id. at p. 1030, 13 Cal.Rptr.3d 482.)


[2]  The Court of Appeal rejected defendant's request to impose “a ‘beyond a reasonable doubt’
standard of evidentiary proof on the People” to show the feasibility of holding a retrospective
competency hearing. (Ary I, supra, 118 Cal.App.4th at p. 1029, 13 Cal.Rptr.3d 482.) To require
such a standard for “this threshold matter,” the Court of Appeal concluded, would not be
“particularly relevant or helpful” in determining whether sufficient evidence remained on which
to base a reasoned assessment of defendant's mental competence when he was *515  tried earlier.
(Ibid.) The Ary I court further stated: “In the event [a retrospective competency] hearing is held
and defendant is found to have been competent to stand trial, we will consider the remaining issues
raised in this appeal. In the event defendant is found to have been incompetent to stand trial, the
judgment shall be reversed.” (Id. at p. 1030, 13 Cal.Rptr.3d 482.) 1
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1 After holding in its 2004 decision in Ary I, supra, 118 Cal.App.4th 1016, 13 Cal.Rptr.3d 482,
that the trial court had violated defendant's federal constitutional right to due process by not
assessing evidence of his mental competence to stand trial, the Court of Appeal remanded the
case to the trial court for a retrospective competency hearing, without, however, reversing
the judgment of conviction. (Id. at p. 1030, 13 Cal.Rptr.3d 482.) The correct procedure, as
we held two years later, would have been to reverse the judgment of conviction. (People
v. Young (2005) 34 Cal.4th 1149, 1217, 24 Cal.Rptr.3d 112, 105 P.3d 487 [when “ ‘a full
competence hearing is required but the trial court fails to hold one, the judgment must be
reversed’ ”]; see also People v. Robinson (2007) 151 Cal.App.4th 606, 619, 151 Cal.App.4th
606; People v. Kaplan (2007) 149 Cal.App.4th 372, 390, 57 Cal.Rptr.3d 143.)


**326  Defendant then petitioned this court for review of a single issue: Whether the prosecution
should have to prove beyond a reasonable doubt the feasibility of a retrospective hearing.
Defendant did not challenge the Court of Appeal's conclusion in Ary I that, if a retrospective
hearing was feasible, the trial court at that hearing might be able to “cure” its error in having
proceeded to trial without first evaluating evidence of defendant's mental competency to stand
trial. In August 2004, we denied defendant's petition for review.


Thereafter, on the remand that the Court of Appeal had ordered in Ary I, the trial court found that
sufficient evidence was still available on defendant's mental condition when he was tried, so that
at a retrospective hearing it would be feasible to determine defendant's mental competence when
tried in 2000.


The retrospective competency hearing occurred in October and November 2005. ***436  Over
defense objection, the trial court placed on defendant the burden of proving his lack of mental
competence when he was tried. After considering the testimony of defense and prosecution
witnesses, the trial court ruled that defendant “failed to prove, by a preponderance of the evidence,
that he was incompetent to stand trial.” In February 2006, defendant filed a notice of appeal
challenging that ruling. (§ 1237, subd. (b) [a defendant may appeal from an order made after
judgment affecting the defendant's substantial rights].) To that appeal, the Court of Appeal assigned
case No. A113020, which is the matter now before us.


While defendant's appeal in case No. A113020 was pending, the same division of the Court of
Appeal in May 2008 issued an unpublished, unanimous decision in case No. A095433 (defendant's
original appeal from *516  his conviction) addressing and rejecting the remaining issues raised
in that appeal (none related to the competency issue), and affirming the judgment of conviction.
That decision includes this description of the proceedings that had occurred: “In an earlier opinion
(People v. Ary (2004) 118 Cal.App.4th 1016, 13 Cal.Rptr.3d 482) we held that Ary was deprived
of his constitutional right to a fair trial because the trial court did not order a competency hearing
pursuant to section 1368. We remanded the matter for a retrospective competency hearing. That
hearing has been held. At its conclusion, the trial court found that Ary was competent to stand
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trial. This finding has not been challenged.” (Italics added.) 2  Defendant petitioned our court for
review of the May 2008 decision. We denied review in August 2008.


2 The italicized statement was wrong: As we have pointed out, defendant's challenge to the
trial court's competency ruling was then pending (No. A113020) before the same division
of the Court of Appeal.


In April 2009, a divided Court of Appeal panel filed its published decision in the matter now
before us.


The Court of Appeal majority concluded that, in contrast to the burden-of-proof allocation at a
competency hearing held before or during a trial, at a retrospective competency hearing federal
due process principles require that the prosecution bear the burden of proving, by a preponderance
of the evidence, that the defendant was competent when he was tried. The majority therefore
“vacated” the trial court's competency finding made at the retrospective competency hearing. It
again remanded the matter to the trial court, this time to have that court decide, based on the
evidence already presented at the retrospective competency hearing, whether the prosecution had
actually established, by a preponderance of the evidence, that defendant was mentally competent
when he was tried in 2000. Its dispositional order further stated: “If, after imposing that burden,
the [trial] court determines defendant was competent to stand trial at the time he was tried and
convicted, it shall reinstate the judgment. If it concludes defendant was not then competent, it shall
entertain such appropriate motions as may **327  be made by the parties.” (Italics added) We
granted the Attorney General's petition for review on the burden-of-proof issue.


[3]  Not before us are the legal issues that the Court of Appeal resolved in its two earlier opinions
on defendant's single appeal from the judgment of conviction in case No. A095433. Those issues
include the Court of Appeal's determinations in Ary I, supra, 118 Cal.App.4th at pages 1025–
1026, 13 Cal.Rptr.3d 482, that (1) the federal constitutional error in failing to ***437  evaluate
defendant's mental competence at the time of trial might be “cured” by means of a retrospective
*517  competency hearing (see Odle v. Woodford, supra, 238 F.3d at p. 1089); and (2) the
prosecution at that hearing must establish the availability of evidence concerning defendant's
mental condition when he was tried earlier, in order to show the feasibility of a retrospective
hearing, but the prosecution need not prove feasibility beyond a reasonable doubt. Under the law-
of-the-case doctrine, the Court of Appeal's resolutions of those issues are now conclusive. (See
People v. Curl (2009) 46 Cal.4th 339, 352, 93 Cal.Rptr.3d 537, 207 P.3d 2; Kowis v. Howard (1992)
3 Cal.4th 888, 892–893, 12 Cal.Rptr.2d 728, 838 P.2d 250.)


Before discussing the issue on which we granted review—allocation of the burden of proof at a
retrospective or postjudgment competency hearing—we summarize the constitutional principles
that prohibit trying a mentally incompetent criminal defendant.
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II


[4]  The due process clause of the federal Constitution's Fourteenth Amendment prohibits trying a
criminal defendant who is mentally incompetent. (Medina v. California (1992) 505 U.S. 437, 439,
112 S.Ct. 2572, 120 L.Ed.2d 353; Pate v. Robinson (1966) 383 U.S. 375, 378, 86 S.Ct. 836, 15
L.Ed.2d 815 (Pate ).) A defendant is deemed competent to stand trial only if he “ ‘has sufficient
present ability to consult with his lawyer with a reasonable degree of rational understanding’ ”
and “ ‘has a rational as well as factual understanding of the proceedings against him.’ ” (Dusky v.
United States (1960) 362 U.S. 402, 402, 80 S.Ct. 788, 4 L.Ed.2d 824.)


[5]  When a trial court is presented with evidence that raises a reasonable doubt about a defendant's
mental competence to stand trial, federal due process principles require that trial proceedings be
suspended and a hearing be held to determine the defendant's competence. (Pate, supra, 383 U.S.
at p. 385, 86 S.Ct. 836; People v. Taylor (2009) 47 Cal.4th 850, 861, 102 Cal.Rptr.3d 852, 220 P.3d
872; People v. Halvorsen (2007) 42 Cal.4th 379, 401, 64 Cal.Rptr.3d 721, 165 P.3d 512.) Only
upon a determination that the defendant is mentally competent may the matter proceed to trial.
(Pate, supra, at p. 385, 86 S.Ct. 836.)


[6]  California law reflects those constitutional requirements. Section 1368, in subdivision (a),
requires a trial court to suspend criminal proceedings at any time “prior to judgment” if the court
reasonably doubts “the mental competence of the defendant.” A defendant can create reasonable
doubt through substantial evidence of mental incompetence, or the trial court can raise the issue on
its own. (People v. Lewis (2008) 43 Cal.4th 415, 524, 75 Cal.Rptr.3d 588, 181 P.3d 947; People v.
Blair (2005) 36 Cal.4th 686, 711, 31 Cal.Rptr.3d 485, 115 P.3d 1145; see § 1368, subds. (a) & (b).)
Section 1369 *518  provides for the appointment of psychiatrists as well as licensed psychologists
to assess the defendant's mental competence (id., subd. (a)); and it allows both the defense and
the prosecution to present evidence to either support or counter a claim of the defendant's mental
incompetence to stand trial (id., subds. (b)-(d)).


As to who has the burden of proof on the question of the defendant's mental competence, section
1369, subdivision (f), states in part: “It shall be presumed that the defendant is mentally competent
unless it is proved by a preponderance of the evidence that the defendant is mentally incompetent.”
Thus, under California law, when a trial court “prior to judgment” (§ 1368, subd. (a)) suspends
criminal proceedings ***438  and holds a mental competency hearing, it is the defendant who
bears the burden of establishing lack of competence (§ 1369, subd. (f); see **328  People v.
Medina (1990) 51 Cal.3d 870, 881, 274 Cal.Rptr. 849, 799 P.2d 1282). In Medina, we rejected the
defendant's contention that the “presumption of competence and burden of proof allocation” set out
in section 1369, subdivision (f), violated the federal Constitution's due process clause. Our decision
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was thereafter, in 1992, upheld by the United States Supreme Court. (Medina v. California, supra,
505 U.S. 437, 446, 453, 112 S.Ct. 2572.)


The high court in Medina pointed out that a state rule of criminal procedure “ ‘is not subject to
proscription under the Due Process Clause unless “it offends some principle of justice so rooted
in the traditions and conscience of our people as to be ranked as fundamental.” ’ ” (Medina v.
California, supra, 505 U.S. at p. 445, 112 S.Ct. 2572, quoting Patterson v. New York (1977) 432
U.S. 197, 201–202, 97 S.Ct. 2319, 53 L.Ed.2d 281.) After surveying the allocation of the burden of
proof in mental competence proceedings throughout the United States, the high court could discern
“no settled tradition on the proper allocation of the burden of proof in a proceeding to determine
competence”; it therefore concluded that, in placing that burden on the defendant, California did
not violate the federal Constitution's due process principles. (Medina v. California, supra, at p. 446,
112 S.Ct. 2572.) In the words of the high court: “Based on our review of the historical treatment
of the burden of proof in competency proceedings, the operation of the challenged rule, and our
precedents, we cannot say that the allocation of the burden of proof to a criminal defendant to
prove incompetence ‘offends some principle of justice so rooted in the traditions and conscience
of our people as to be ranked as fundamental.’ ” (Ibid.)


[7]  Thus, with respect to mental competency determinations made during the pendency of an
action and prior to judgment (1368, subd. (a)), the law is settled that placing on a criminal defendant
the burden of proving incompetence to stand trial does not offend the federal Constitutions due
process clause. (Medina v. California, supra, 505 U.S. at p. 446, 112 S.Ct. 2572.)


*519  Does that rule also apply to a postjudgment proceeding to determine whether the defendant
was mentally competent when he was tried? We now turn to that issue.


III


According to the Court of Appeal majority here, “placement of the burden of proof will be the
determinative factor in most cases in which competency is determined ex post facto,” and given
that burden, a criminal defendant “will rarely, if ever, be able to sustain it.” In the majority's view,
assigning to a defendant at a postjudgment mental competency hearing the burden of proving he
was mentally incompetent when tried is “inconsistent with the fundamental fairness implicit in
the constitutional concept of due process.” The Court of Appeal majority therefore concluded that
at a retrospective hearing held after a reviewing court determines that the trial court erred in not
assessing evidence of the defendants mental competence at the time of trial, it is the prosecution
that bears the burden of proving “by a preponderance of the evidence that the defendant was
competent to stand trial at the time he was tried.”
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The dissent, by contrast, reasoned that the high courts decision in Medina v. California, supra,
505 U.S. 437, 112 S.Ct. 2572, leaves a state free to allocate to the defendant the burden of
proving mental incompetence to stand trial at any stage in the ***439  proceedings, including a
retrospective mental competency hearing. This view finds support in case law.


For example, the United States Court of Appeals for the Ninth Circuit held in Moran v. Godinez
(9th Cir.1994) 57 F.3d 690 (Moran ) (overruled on other grounds by Lockyer v. Andrade (2003) 538
U.S. 63, 75–76, 123 S.Ct. 1166, 155 L.Ed.2d 144), that to allocate to the defendant at a retrospective
or postjudgment hearing the burden of proving mental incompetence when tried comports with
federal due process requirements “so long as the state provides adequate procedures to assess
competence.” (57 F.3d at p. 697.) Moran reasoned that even though the high court in Medina v.
California, supra, 505 U.S. 437, 112 S.Ct. 2572, had directly addressed only the assignment of
the burden **329  of proof at a competency hearing held contemporaneously with the defendants
criminal trial, the high courts rationale was “equally applicable to retrospective competency
hearings.” (Moran, supra, at p. 697.) Moran then concluded that “[w]hen it is established that
a [defendants] competence can be accurately evaluated retrospectively, there is no compelling
reason to require states to divert from their normal procedures for assessing competence.” (Ibid.)
Thereafter, in a 2001 decision, the Ninth Circuit pointed out that a court can “cure its failure to
hold a competency hearing at the time of trial by conducting one retroactively.” (Odle v. Woodford,
supra, 238 F.3d at p. 1089.)


*520  A majority of courts that have considered this issue agree. (See Rhode v. Olk–Long (8th
Cir.1996) 84 F.3d 284, 288 [holding that high courts decision in Medina v. California, supra, 505
U.S. 437, 112 S.Ct. 2572, applies “with equal force to post-conviction competency hearings”];
Montana v. Bostwick (1999) 296 Mont. 149, 988 P.2d 765, 773 [citing Moran, supra, 57 F.3d at
696, for the rule that the erroneous failure to hold a pretrial competency hearing can be “cured”
by a meaningful retrospective hearing]; Traylor v. State (2006) 280 Ga. 400, 627 S.E.2d 594, 601
[remanding for retrospective competency hearing at which defendant was to “have the burden to
show incompetency by a preponderance of the evidence”]; Tate v. State (Okla.Crim.App.1995)
896 P.2d 1182, 1187–1188 [concluding that no due process violation resulted from placing burden
of establishing incompetency on defendant at retrospective hearing]; but see James v. Singletary
(11th Cir.1992) 957 F.2d 1562, 1571, fn. 14 [holding, three months before the high courts decision
in Medina v. California, supra, 505 U.S. 437, 112 S.Ct. 2572, that a retrospective competency
proceeding was “a harmless error determination in disguise,” at which the prosecution must bear
the burden of proof].)


[8]  [9]  [10]  We agree with the prevailing view. When, as occurred here, a reviewing court
concludes that a trial court has violated a defendants federal constitutional right to due process
by failing to hold a hearing to assess evidence of a defendants mental competence at the time of
trial, and the case is then remanded to the trial court for a retrospective competency hearing to
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determine whether the procedural error can be cured, the trial court must first decide whether a
retrospective determination is indeed feasible. Feasibility in this context means the availability of
sufficient evidence to reliably determine the defendants mental competence when tried earlier. 3  In
the words of the Oklahoma ***440  Court of Criminal Appeals: “[T]he defendant will be placed
in a position comparable to the one he would have been placed in prior to the original trial. Under
these circumstances, no due process violation occurs by ultimately placing the burden of proving
incompetency on the defendant in a retrospective hearing.” (Tate v. State, supra, 896 P.2d at p.
1188.)


3 Relevant to determining feasibility of a postjudgment hearing on a defendant's mental
competence when tried are the factors set out by the Court of Appeal in People v. Robinson
(2007) 151 Cal.App.4th 606, 617, 60 Cal.Rptr.3d 102: “ ‘ “(1) the passage of time, (2)
the availability of contemporaneous medical evidence, including medical records and prior
competency determinations, (3) any statements by the defendant in the trial record, and (4)
the availability of individuals and trial witnesses, both experts and non-experts, who were in
a position to interact with [the] defendant before and during trial.” ’ ”


To summarize, once the feasibility of a retrospective hearing is determined, requiring a criminal
defendant to prove at a retrospective mental competency hearing that he was incompetent when
tried earlier does not “ ‘offend[ ] some principle of justice so rooted in the traditions and conscience
*521  of our people as to be ranked as fundamental.’ ” (Medina v. California, supra, 505 U.S. at
p. 446, 112 S.Ct. 2572.) In concluding otherwise, the Court of Appeal majority here erred.


DISPOSITION


We reverse the Court of Appeal's judgment, which remanded the case to the trial court to determine
whether, based on evidence already presented at the postjudgment competency hearing, the
prosecution had actually established, by a preponderance of the **330  evidence that defendant
was mentally competent when tried.


WE CONCUR: BAXTER, WERDEGAR, CHIN, MORENO, CORRIGAN, JJ., and GEORGE,
J. *


* Retired Chief Justice of California, assigned by the Chief Justice pursuant to article VI,
section 6 of the California Constitution.


Concurring Opinion by WERDEGAR, J.
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I concur in the majority opinion. Specifically, I agree that to place the burden in a retrospective
competency hearing on defendant to prove his incompetency by a preponderance of the evidence
is constitutional. I also agree that not before us are the legal issues whether “(1) the federal
constitutional error in failing to evaluate defendant's mental competence at the time of trial might
be ‘cured’ by means of a retrospective competency hearing” (maj. opn., ante, 120 Cal.Rptr.3d
at pp. 436–437, 246 P.3d at p. 327), and (2) the prosecution need not prove the feasibility of a
retrospective hearing beyond a reasonable doubt, these questions having been conclusively settled
for purposes of this case in the lower court.


Although I agree the law-of-the-case doctrine precludes our addressing the above issues, our
decision should not obscure the fact the issues we avoid are significant and unresolved. When
the United States Supreme Court first established an accused's due process right to a hearing
upon presentation of a reasonable doubt as to his or her competency to stand trial, that court
simply reversed the judgment against the accused, specifically rejecting the claim “that it would
be sufficient for the state court to hold a limited hearing as to [the defendant's] mental competence
at the time he was tried....” (Pate v. Robinson (1966) 383 U.S. 375, 387, 86 S.Ct. 836, 15 L.Ed.2d
815; see also Drope v. Missouri (1975) 420 U.S. 162, 183, 95 S.Ct. 896, 43 L.Ed.2d 103.) This
court has done the same. (People v. Marks (1988) 45 Cal.3d 1335, 1340, 248 Cal.Rptr. 874,
756 P.2d 260 [reversing the judgment, noting, “[t]hat the hearing was not held is dispositive”];
People v. Hale (1988) 44 Cal.3d 531, 541, 244 Cal.Rptr. 114, 749 P.2d 769 [failure to hold
hearing ***441  “rendered the subsequent trial proceedings void because the court had been
divested of *522  jurisdiction to proceed”]; People v. Pennington (1967) 66 Cal.2d 508, 521, 58
Cal.Rptr. 374, 426 P.2d 942 [specifically rejecting the suggestion that “the error be cured by a
retrospective determination of defendant's mental competence during his trial”]; see also People v.
Welch (1999) 20 Cal.4th 701, 738, 85 Cal.Rptr.2d 203, 976 P.2d 754 [where substantial evidence
of the defendant's incompetency is presented but a hearing is not held, “the judgment must be
reversed”].) In recent years, however, some lower federal and state courts have taken the position
that such error can be cured by a remand to hold a retrospective, or nunc pro tunc, competency
hearing. 4


4 See, e.g., Odle v. Woodford (9th Cir.2001) 238 F.3d 1084, 1089 (“The state court can
nonetheless cure its failure to hold a competency hearing at the time of trial by conducting
one retroactively”); Moran v. Godinez (9th Cir.1994) 57 F.3d 690, 696 (“retrospective
competency hearings are disfavored” but “permissible whenever a court can conduct a
meaningful hearing to evaluate retrospectively the competency of the defendant”); People
v. Robinson (2007) 151 Cal.App.4th 606, 617–618, 60 Cal.Rptr.3d 102 (retrospective
competency hearings are possible depending on the circumstances); People v. Kaplan (2007)
149 Cal.App.4th 372, 388–389, 57 Cal.Rptr.3d 143 (same); see also People v. Ary (2004) 118
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Cal.App.4th 1016, 1029, 13 Cal.Rptr.3d 482 (retrospective competency hearings for Pate
error should be done in “rare circumstances”).


Reason exists to believe the United States Supreme Court would not approve the procedure. For
example, when, in Drope v. Missouri, supra, 420 U.S. 162, 95 S.Ct. 896, the high court faced the
prospect of remanding for a hearing to determine the state of the defendant's competency six years
earlier, it opined: “Given the inherent difficulties of such a nunc pro tunc determination under
the most favorable circumstances, [citations], we cannot conclude that such a procedure would
be adequate here.” (Id. at p. 183, 95 S.Ct. 896.) Similarly, in Dusky v. United States (1960) 362
U.S. 402, 403, 80 S.Ct. 788, 4 L.Ed.2d 824 (per curiam), the court noted: “In view of the doubts
and ambiguities regarding the legal significance of the psychiatric testimony in this case and the
resulting difficulties of retrospectively determining the **331  petitioner's competency as of more
than a year ago, we reverse the judgment....” (Italics added.)


The Court of Appeal's decision below in People v. Ary, supra, 118 Cal.App.4th 1016, 13
Cal.Rptr.3d 482—the decision we find controlling here—was the first California case to approve
the remand procedure. We recognized that holding (but did not necessarily endorse it) in People
v. Young (2005) 34 Cal.4th 1149, 1216–1217 and footnote 16, 24 Cal.Rptr.3d 112, 105 P.3d 487.
The issue therefore remains an open one in this court.


Whether the People bear the burden to prove on remand that a retrospective hearing is still feasible
and, if so, whether their burden of proof is by a preponderance or beyond a reasonable doubt, are
similarly unsettled. As the *523  majority explains, these issues also are not before us in this case
and we thus express no opinion on, for example, whether the Court of Appeal correctly decided
to impose the lesser burden of proof on the People.


With those caveats, I concur.


All Citations


51 Cal.4th 510, 246 P.3d 322, 120 Cal.Rptr.3d 431, 11 Cal. Daily Op. Serv. 1651, 2011 Daily
Journal D.A.R. 1961


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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30 Cal.3d 800, 640 P.2d 764, 180 Cal.Rptr. 628
Supreme Court of California


RESERVE INSURANCE COMPANY, Plaintiff, Cross-defendant and Appellant,
v.


JOHN PISCIOTTA, Defendant, Cross-complainant and Appellant; TYLER PHILIP
CAMPBELL et al., Defendants and Respondents; CNA INSURANCE GROUP,


Cross-defendant and Appellant; ERNIE C. BUSCH, Cross-complainant and Appellant


S.F. No. 24323.
Feb 18, 1982.


SUMMARY


An insurer brought a declaratory judgment action against its insured seeking a ruling that the
family member exclusion in its watercraft liability policy was applicable to the insured's stepson,
who had been injured in a boating accident. The policy at issue, which was a replacement policy
procured by a broker, differed from the original policy, which had not contained such an exclusion.
In addition, the replacement policy limited coverage to $100,000 per occurrence for injuries to one
person, while the original policy had provided primary coverage with a single limit of $300,000
per occurrence. As a result of such changed coverage, a $200,000 gap was created between the
insured's primary and excess insurance, which covered liabilities in excess of $300,000. The
insured responded with a cross-complaint seeking alternative declarations that either the excess
insurer or the broker was responsible for any liability between $100,000 and $300,000, or, if the
family member exclusion was found to be applicable, that the broker was responsible for any
liability up to $300,000 due to his negligent procurement of a replacement policy containing a
family member exclusion. The trial court found the exclusion to be ambiguous, as applied to the
insured's stepson, and therefore interpreted it in the insured's favor, concluding that the primary
insurer was required to provide coverage up to its policy limit of $100,000. A jury found the
broker had been negligent in obtaining a replacement policy with lowered coverage limits, but had
not been negligent in obtaining a replacement policy containing a family exclusion. With respect
to his negligent actions, the broker was found to be 75 percent at fault and he was accordingly
declared responsible for $150,000 of the gap in coverage. The trial court also ruled that the excess
insurer was required to indemnify the insured *801  for his 25 percent responsibility for the gap
in coverage and awarded $3,400 in attorney fees to the insured against the broker. (Superior Court
of Sacramento County, No. 266693, Lawrence K. Karlton, Judge.)


The Supreme Court modified the judgment to provide that the excess insurer was liable for the
first $100,000 of its insured's liability, but not for amounts between $100,000 and $300,000, and
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that the insured was not entitled to attorney fees, and, as modified, affirmed. The court first held
that the family member exclusionary clause was inapplicable to the insured's stepson, since the
word “family,” as used in the exclusion, was ambiguous with respect to stepchildren, and since
a reasonable insured could have believed that the term “family” did not encompass stepchildren.
Thus, but for the postjudgment insolvency of the primary insurer, it would be liable up to its policy
limits. With respect to such insolvency, the court held that such fact could be considered by a
reviewing court and that, under the terms of the excess policy, the excess insurer was liable for
coverage that the primary insurer would otherwise have assumed. However, the excess insurer was
not responsible for any of its insured's liabilities within the coverage gap, since the “maintenance
clause” of the excess policy had been breached by the procurement of a replacement primary policy
with a lower limit than that of the original primary policy. Finally, the court held that the insured
was not entitled to an award of attorney fees against the broker, since the declaratory judgment
action which the insured had been forced to defend was based entirely on whether the family
member exclusion was applicable to the stepson, and since the jury found that the broker had not
been negligent in procuring a replacement policy containing such an exclusion. Thus, the action
against the insured was not caused by a negligent act of the broker. (Opinion by Mosk, J., with
Bird, C. J., Newman, Kaus and Broussard, JJ., and Tobriner, J., *  concurring. Separate concurring
and dissenting opinion by Richardson, J.)


* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson
of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Insurance Contracts and Coverage § 45--Coverage of Contracts-- Risks and Exclusions--Scope of
Family Member Exclusion--Stepchildren. *802
An exclusionary clause in a watercraft liability policy which denied coverage for bodily injury to
any member of the insured's family was inapplicable to a stepson of the insured who was injured in
a boating accident, since the word “family,” as used in the exclusion, was ambiguous with respect
to stepchildren, and since a reasonable insured could have believed that the term “family” did not
encompass stepchildren. Thus, the term was construed in favor of the insured.


(2)
Insurance Contracts and Coverage § 17--Rules in Aid of Interpretation of Contracts--Reasonable
and Ordinary Meaning of Words.
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Words used in an insurance policy are to be interpreted according to the plain meaning which a
layman would ordinarily attach to them. Courts will not adopt a strained or absurd interpretation
in order to create an ambiguity where none exists (Civ. Code, § 1638).


(3)
Insurance Contracts and Coverage § 15--Rules in Aid of Interpretation of Contracts--Interpretation
Against Insurer.
Any ambiguity or uncertainty in an insurance policy is to be resolved against the insurer, and, if
semantically permissible, the contract will be given such construction as will fairly achieve its
object of providing indemnity for the loss to which the insurance relates. The purpose of this canon
of construction is to protect the insured's reasonable expectation of coverage in a situation in which
the insurer-draftsman controls the language of the policy.


(4)
Insurance Contracts and Coverage § 16--Rules in Aid of Interpretation of Contracts--Interpretation
Against Insurer--Exclusions and Exemptions.
Whereas coverage clauses in insurance policies are interpreted broadly so as to afford the greatest
possible protection to the insured, exclusionary clauses are interpreted narrowly against the insurer
and must be phrased in clear and unmistakable language.


(5)
Insurance Contracts and Coverage § 119--Apportionment--Excess Insurance Clauses--Breach of
Maintenance Clause by Insured.
An insured who held primary and excess liability insurance on his boat breached the “maintenance
clause” of the excess policy by procuring a replacement primary policy with a lower limit than
that of the original primary policy, thus creating a gap in coverage between the two policies.
Accordingly, the excess insurer was not *803  responsible for any of its insured's liabilities within
the coverage gap.


(6)
Insurance Contracts and Coverage § 139--Actions--New Trial and Appeal-- Consideration of
Insurer's Postjudgment Insolvency.
On appeal from a judgment in a declaratory relief action in which the issue was the extent of
coverage under an excess insurance policy, it was appropriate, under the circumstances, for the
reviewing court to consider the primary insurer's postjudgment insolvency. Since such fact was
not in dispute, the trial court's fact-finding function was not usurped and the need for repetitive
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litigation was avoided. Further, court records regarding the insolvency were a proper subject of
judicial notice (Evid. Code, § 452, subd. (d)(1)).


(7a, 7b)
Insurance Contracts and Coverage § 119--Apportionment--Excess Insurance Clauses--Liability of
Excess Insurer When Primary Insurer Becomes Insolvent.
An excess insurer which assumed liability for any excess over the “amount recoverable” on the
underlying policy was liable for coverage that the primary insurer would have assumed had it
not become insolvent. Since the policy language at issue could be interpreted either to expose
the excess insurer to liability only for amounts over the dollar limits of the underlying insurance
or to expose it to liability for amounts which the insured was unable to actually recover due to
insolvency, it was ambiguous, thus requiring that it be construed in favor of the insured.


[See Cal.Jur.3d, Insurance Contracts, § 499 et seq.; Am.Jur.2d, Insurance, § 1815.]


(8)
Insurance Contracts and Coverage § 119--Apportionment--Excess Insurance Clauses--Liability of
Excess Insurer When Primary Insurer Becomes Insolvent.
An excess insurer is not always obligated to bear the risk of a primary insurer's insolvency,
regardless of express exclusions of that risk. Absent a violation of public policy, a statute, or a
constitutional provision, the parties to a private agreement may allocate risks in any manner they
may choose.


(9)
Insurance Companies § 9--Agents and Brokers for Insurer--Negligent Procurement of
Replacement Primary Policy.
The evidence was sufficient to support a jury verdict finding that an insurance *804  broker had
been negligent in procuring a replacement primary policy on the insured's boat containing lower
limits than the original primary policy, thus resulting in a breach of the excess insurance policy's
“maintenance clause” and a $200,000 gap in coverage for which the excess insurer was not liable,
where it was established that the broker failed to review the insured's file before obtaining the
replacement policy, and failed to inform the insured as to the potential gap in coverage.


(10)
Insurance Companies § 9--Agents and Brokers for Insurer--Liability of Broker for Attorney Fees
Incurred by Insured in Defense of Suit.
An insured was not entitled to an award of attorney fees against an insurance broker who procured
a replacement primary policy on the insured's boat which, unlike the original policy, contained a
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family exclusion clause, and which also created a gap in coverage between the primary and excess
policies, where the jury found the broker was not negligent in obtaining a policy containing a family
exclusion, and where the insurer's subsequent declaratory judgment action against the insured was
based entirely on whether such exclusion was applicable to the insured's injured stepson. Thus,
such action was not caused by a negligent act of the broker.


COUNSEL
William W. Schofield, John A. Reding and Crosby, Heafey, Roach & May for Plaintiff, Cross-
defendant and Appellant.
O. J. Ramsey, Ramsey, Morrison & Keddy and Arne Werchick for Defendant, Cross-complainant
and Appellant.
Porter, Scott, Weiberg & Delehant, Rick V. Battershell and A. Irving Scott for Cross-defendant
and Appellant.
Bronson, Bronson & McKinnon, Grant P. Dubois and David W. Gordon for Cross-complainant
and Appellant.
Diepenbrock, Wulff, Plant & Hannegan and John S. Gilmore for Defendants and Respondents.
*805


MOSK, J.


This is an appeal from a declaratory judgment action filed by Reserve Insurance Company, which
sought a determination that a “family member” exclusion in its policy applies to the stepson of
the insured. The case raises a number of interrelated issues concerning the potential liabilities of
the insured, his broker, Reserve, and an excess insurer for the damages resulting from injuries to
the stepson.


Tyler Campbell is the son of Dita Pisciotta and her former husband. After Dita remarried, she and
Tyler took up residence with her new husband, John Pisciotta. From that time forward, Pisciotta
treated Tyler and his brother as if they were his natural children: he provided funds for their
support and shared responsibility for their upbringing. On June 26, 1976, Tyler was a passenger in
a speedboat owned and driven by John Pisciotta, and was seriously injured when the boat collided
with another.


Until May 11, 1976, Pisciotta's boat was covered by two watercraft liability policies, both
obtained through his insurance broker, Ernie Busch. United States Fidelity and Guaranty Company
(USF&G) provided primary coverage with a single limit of $300,000 per occurrence; the USF&G
policy contained no family member exclusion. CNA Insurance Group (CNA) provided “excess”
or “umbrella” coverage to supplement the USF&G policy.


The CNA policy was mainly designed to cover liability incurred by Pisciotta in excess of the
limits of the “underlying insurance.” At the time it was written, the “underlying insurance” was the
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USF&G policy. The CNA policy also contained a clause which required the insured to maintain
underlying coverage “not more restrictive” than the USF&G policy. If Pisciotta breached this
maintenance clause, CNA obligated itself to cover him only “to the same extent had the insured
complied with this section.”


May 11 was the expiration date for the primary policy. Pisciotta and Busch discussed the possibility
of obtaining replacement coverage, but Pisciotta elected to allow the USF&G policy to lapse
because he planned to sell his boat. The CNA policy remained in effect. When Pisciotta later
decided to take a weekend boating trip with his wife and two stepsons, he arranged at the last minute
for Busch to obtain replacement *806  primary coverage. Busch complied, the policy becoming
effective on June 26, the very day of Tyler's injury.


The replacement policy which Busch procured was issued by Reserve Insurance Company
(Reserve) and differed in two significant respects from the original primary policy: first, it
contained a family member exclusion; second, it provided split limit coverage instead of the single
limit coverage of the USF&G policy. The Reserve policy limits were $100,000 per occurrence for
the injury to one person and $300,000 per occurrence for injuries to more than one person.


Following the accident, Tyler—through a guardian ad litem—filed a complaint for damages
against his stepfather and the driver of the other boat. Reserve then filed a declaratory judgment
action seeking a ruling that the family member exclusion in its policy applied to Tyler so that
Reserve would not be required to indemnify Pisciotta for his liability resulting from Tyler's injuries.
Pisciotta responded with a cross-complaint seeking alternative declarations as follows: if the
exclusion did not apply and Reserve was consequently required to provide $100,000 of primary
coverage, either CNA or Busch was responsible for any liability of Pisciotta from $100,000 up
to $300,000; if the exclusion did apply, Busch was responsible for any liability up to $300,000
because of his negligence in procuring a replacement policy containing the family exclusion. CNA
did not dispute that it provided coverage for any liability in excess of $300,000.


The trial court found the exclusion to be ambiguous when applied to Tyler. It therefore interpreted
the exclusion in Pisciotta's favor, concluding that Reserve was required to provide coverage up to
its policy limit of $100,000.


A jury found that both Busch and Pisciotta were negligent in obtaining a replacement policy with
coverage of only $100,000 per person injured; Busch was found to be 75 percent at fault, Pisciotta
25 percent at fault. Busch was accordingly declared responsible for $150,000 of the resultant gap in
coverage between $100,000 and $300,000. The jury, however, found that Busch was not negligent
in obtaining a replacement policy containing a family exclusion. Inexplicably, the trial court ruled
that CNA would have to indemnify Pisciotta for his 25 percent of responsibility for the $200,000
gap in coverage. All parties appealed from the judgment. *807
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I


Liability of Reserve
The pertinent provisions of the Reserve policy are as follows: “The Company will pay on behalf
of an insured all damages which the insured becomes legally obligated to pay because of bodily
injury or property damage arising out of the ownership, maintenance or use of [Pisciotta's boat] ....
This section does not apply: ... to bodily injury to the insured or to any member of the family of
the insured residing in the same household as the insured.” 1


1 We recently upheld the family exclusion clause used in an automobile liability policy,
rejecting challenges based on equal protection and public policy grounds. (Farmers Ins.
Exchange v. Cocking (1981) 29 Cal.3d 383 [173 Cal.Rptr. 846, 628 P.2d 1].) We stated: “The
primary basis underlying the use of this exclusion has been well described in a recent Indiana
case: '[T]he concept of a household exclusion is a common one which has long enjoyed
judicial support. Its purpose is to prevent suspect inter-family legal actions which may not
be truly adversary and over which the insurer has little or no control. Such an exclusion is a
natural target for the insurer's protection from collusive assertions of liability. ... [Citation.]”'
( Id. at p. 389.)


(1a) At the outset, we must decide whether the language of the exclusion is sufficiently definite to
exclude Tyler as a member of Pisciotta's “family.” Because we conclude that it is not, the exclusion
is inapplicable.


We begin with established principles applicable to the interpretation of insurance policies. (2)
Words used in an insurance policy are to be interpreted according to the plain meaning which a
layman would ordinarily attach to them. Courts will not adopt a strained or absurd interpretation in
order to create an ambiguity where none exists. (Civ. Code, § 1638; Pacific Employers Ins. Co. v.
Maryland Casualty Co. (1966) 65 Cal.2d 318, 323 [54 Cal.Rptr. 385, 419 P.2d 641], disapproved
on another point in Herzog v. National American Ins. Co. (1970) 2 [Cal.3d 192, 199 84 Cal.Rptr.
705, 465 P.2d 841]; see also California State Auto. Assn. Inter-Ins. Bureau v. Hoffman (1978) 77
Cal.App.3d 768, 775 [143 Cal.Rptr. 835]; Farmers Ins. Exch. v. Harmon (1974) 42 Cal.App.3d
805, 809 [117 Cal.Rptr. 117].)


(3) On the other hand, “any ambiguity or uncertainty in an insurance policy is to be resolved
against the insurer and ... if semantically permissible, the contract will be given such construction
as will fairly achieve its object of providing indemnity for the loss to which the insurance *808
relates.” (Harris v. Glens Falls Ins. Co. (1972) 6 Cal.3d 699, 701 [100 Cal.Rptr. 133, 493 P.2d
861]; see also Gray v. Zurich Insurance Co. (1966) 65 Cal.2d 263, 269 [54 Cal.Rptr. 104, 419 P.2d
168]; Continental Cas. Co. v. Phoenix Constr. Co. (1956) 46 Cal.2d 423, 437 [296 P.2d 801, 57
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A.L.R.2d 914].) The purpose of this canon of construction is to protect the insured's reasonable
expectation of coverage in a situation in which the insurer-draftsman controls the language of the
policy. (Century Bank v. St. Paul Fire & Marine Ins. Co. (1971) 4 Cal.3d 319, 321 [93 Cal.Rptr.
569, 482 P.2d 193]; Gray v. Zurich Insurance Co., supra, 65 Cal.2d at pp. 269-270; Atlantic Nat.
Ins. Co. v. Armstrong (1966) 65 Cal.2d 100, 112 [52 Cal.Rptr. 569, 416 P.2d 801].) Its effect differs,
depending on whether the language to be construed is found in a clause providing coverage or in
one limiting coverage. ( 4) “Whereas coverage clauses are interpreted broadly so as to afford the
greatest possible protection to the insured [citations], exclusionary clauses are interpreted narrowly
against the insurer. [Citations.]” (State Farm Mut. Auto. Ins. Co. v. Partridge (1973) 10 Cal.3d 94,
101-102 [109 Cal.Rptr. 811, 514 P.2d 123]; accord, Tencza v. Aetna Casualty & Surety Company
(1974) 21 Ariz.App. 552 [521 P.2d 1010, 1012-1013.]) “[A]n insurer cannot escape its basic duty
to insure by means of an exclusionary clause that is unclear. As we have declared time and again,
'any exception to the performance of the basic underlying obligation must be so stated as clearly
to apprise the insured of its effect' [citation]; thus, 'the burden rests upon the insurer to phrase
exceptions and exclusions in clear and unmistakable language.' [Citation.]” (State Farm Mut. Auto.
Ins. Co. v. Jacober (1973) 10 Cal.3d 193, 201-202 [110 Cal.Rptr. 1, 514 P.2d 953].)


(1b) The interpretation of the word “family” as used in the Reserve policy turns on whether that
word is ambiguous with reference to a stepson of the insured. If ambiguous, settled principles
dictate that the term be construed against Reserve and in favor of coverage.


There are no California cases directly on point. Moore S. Corp. v. Industrial Acc. Com. (1921)
185 Cal. 200 [196 P. 257, 13 A.L.R. 676], cited by Reserve, is inapposite. Moore interpreted a
workers' compensation law which provided benefits to members of the “family or household” of
injured employees; it held that the daughter of a woman cohabiting with the injured employee was
entitled to benefits as a member of his “family.” The court was not reviewing a private insurance
contract and merely adopted an expansive definition of the word “family” in order to effectuate
the purposes of the statute. *809


Two cases in other jurisdictions have held that the family member exclusion does apply to
stepchildren. Both interpreted exclusions worded similarly to the Reserve policy's exclusion. In
Zipperer v. State Farm Mutual Automobile Ins. Co. (5th Cir. 1958) 254 F.2d 853, 855, the court
excluded coverage for the insured's stepson without discussing whether the stepson was a “member
of the family of the insured. In LeRoux v. Edmundson (1967) 276 Minn. 120 [148 N.W.2d 812],
the two stepdaughters of Edmundson were injured in an automobile accident while he was driving.
Edmundson's insurer invoked its family member exclusion to avoid indemnifying Edmundson
for the injuries to his stepdaughters. The LeRoux court first looked to the factual details of the
relationship between Edmundson and his stepdaughters and concluded that it closely approximated
the relationship between a parent and his natural children. The court then considered the purpose
of the exclusionary clause—to exempt the insurer from liability to insureds likely to be partial
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to the injured party because of the close ties commonly existing among family members residing
together—and attempted to fulfill that purpose by holding that stepchildren are within the scope
of the word “family.”


When confronted with standardized provisions in a form insurance contract, the primary focus of
our inquiry is on the reasonable expectations of the insured at the time he purchased the coverage.
The ordinary expectation of one who purchases liability insurance is that he will be covered
for any liabilities incurred as a result of the activity to which the policy relates. The insurance
company's obligation to provide coverage can be limited only by exclusions phrased in language
which clearly and unmistakably communicates to the insured the specific circumstances under
which the expected coverage will not be provided. The LeRoux court erred in relying heavily on the
particular facts of the case evidencing a close relationship between the father and his stepchildren
at the time of trial. Such factual analysis diverted the court's focus away from the essential issue of
whether the insured could reasonably have been expected to know at the time he obtained coverage
whether his stepchildren would be excluded. Furthermore, the analysis left open the possibility
that the same clause, when applied to a different—e.g., a cool or distant—stepchild-stepparent
relationship, might yield a different result.


LeRoux also considered the purpose of the family exclusion as an aid to interpretation of the word
“family,” correctly discerning the probable intent of the insurance company in inserting that clause
into its policies. *810  However, courts are unable to effectuate that intent unless the insurer
chooses language which is clearly adequate to inform the insured of the precise restrictions it
intends to place on the scope of the policy's coverage. 2


2 We note that Reserve could easily have clarified the intended scope of its exclusion by
defining the word “family.” In United Pacific Insurance Company v. McCarthy (1976) 15
Wash.App. 70 [546 P.2d 1226, 1227-1228], a similar provision excluded coverage for bodily
injury to persons related by “blood, marriage or adoption” to the insured. The court found that
no ambiguity existed with regard to the insured and his stepson since they were obviously
related “by marriage.”


Turning to the facts of the case at bar, we have little doubt that the evidence presented at trial
shows the relationship between Tyler Campbell and John Pisciotta was close. But that fact is not
determinative. Before we can conclude that Pisciotta is not covered for liability to Tyler, we must
be able to state with some certainty that the language of the Reserve exclusion was sufficiently
clear to inform a reasonable insured in Pisciotta's position that the exclusion would apply to his
stepson. 3


3 Reserve cites portions of the reporter's transcript in which Pisciotta testified that had he been
aware of the presence of the family member exclusion in his policy, he would not have taken
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his stepson on the boating trip. We interpret his testimony as indicating no more than that the
exclusion's wording would have created uncertainty in Pisciotta's mind as to whether Tyler
would be excluded under the policy.
It is not significant that Pisciotta did not actually read the Reserve policy before Tyler's
accident. We must presume for the sake of analysis that Pisciotta was at least generally aware
of the policy terms. A different approach, focussing on whether a particular insured has read
his policy, could conceivably allow an insured to escape the consequences of the insurance
agreement he has entered into merely by claiming ignorance of its terms.


The various dictionary definitions of the word “family” illustrate the wide range of meanings
which may be attributed to the word. For example, the Oxford English Dictionary contains these
definitions: “2. The body of persons who live in one house or under one head, including parents,
children, servants, etc. ... 3. The group of persons consisting of the parents and their children,
whether actually living together or not; in a wider sense, the unity formed by those who are
nearly connected by blood or affinity. ... 4. Those descended or claiming descent from a common
ancestor.” (6 Oxford Eng. Dict. (1933) p. 55.) In State Farm Mutual Automobile Ins. Co. v.
Thompson (9th Cir. 1967) 372 F.2d 256, 258, the court held that a putative spouse was not a member
of the insured's family, stating: “The term ‘family,’ which is not defined *811  in the policy, is
at best imprecise and having in view the possible meanings which may be given to it, may fairly
be said to be ambiguous.”


Our function is not to select one particular definition of family, but rather to imply from among
the range of reasonable meanings the definition which most favors coverage for the insured. We
conclude that a reasonable insured could have believed that the term “family” did not encompass
his stepchildren. Our conclusion is bolstered by the fact that Reserve used the word “household” in
a conjunctive sense with “family.” 4  The use of both terms raises the inference that they were not
intended to be synonymous. The term “household” may encompass a group of totally unrelated yet
mutually interdependent individuals residing in close physical proximity to one another. “Family,”
however, connotes a proximity of relationship apart from cohabitation. (See Hicks v. Hatem (1972)
265 Md.App. 260 [289 A.2d 325, 328].)


4 The exclusion states: “This section does not apply: ... to bodily injury to the insured or to
any member of the family of the insured residing in the same household as the insured.”


This case presents two well-balanced sets of countervailing factors. On the one hand, a married
person may regard his stepchildren as part of his family. Additionally, most decisions from other
jurisdictions have interpreted the family member exclusion to extend beyond blood relationships,
following analyses similar to that of LeRoux. (See, e.g., Perry v. Southern Farm Bureau Casualty
Ins. Co. (1965) 251 Miss. 544 [170 So.2d 628] (mother-in-law); Hunter v. Southern Farm Bureau
Casualty Ins. Co. (1962) 241 S.C. 446 [129 S.E.2d 59] (meretricious spouse); Third National
Bank v. State Farm Mut. Auto. Ins. Co. (Ky. 1960) 334 S.W.2d 261 (sister-in-law).) On the other
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hand, our past decisions have consistently embraced the notion that ambiguities in an insurance
policy are to be strictly construed against the insurer. This rule applies with particular impact to
the text of exclusions. Because the word “family” is susceptible of several reasonable definitions,
the most appropriate resolution is to construe the term narrowly, i.e., in favor of the insured. In this
manner, we formulate a clearcut rule which avoids the uncertainty engendered in ad hoc factual
determinations of whether particular stepparents and their stepchildren have a close, personal and
affectionate enough relationship to be considered members of the same family. A different result
would rescue a draftsman from the consequences of the imprecise terminology he has chosen and
potentially defeat the reasonable expectations of the insured. *812


II


Liability of CNA
(5) CNA admits that its policy provides coverage over the $300,000 level. We must decide to
what extent CNA covers Pisciotta below that level. The coverage provisions of the CNA policy
state: “Section II .... The Company [CNA] shall only be liable for the ultimate net loss in excess
of either: ... 1. the amount recoverable under the underlying insurance as set out in the schedule of
the underlying insurance; or 2. 20% of the ultimate net loss or $200 ultimate net loss whichever is
lesser in respect of each occurrence not covered by said underlying insurance.” The “underlying
insurance” listed in the “schedule of underlying insurance” is the USF&G policy. The two coverage
provisions, when read together, make the CNA policy applicable either as excess insurance over
any “amounts recoverable” under the primary policy or as alternative primary coverage as to losses
“not covered by” the primary policy.


In the normal situation, such an excess policy would fill any gaps in coverage left open by the
primary coverage in addition to increasing the total possible recovery by the insured. At the
time Tyler was injured, however, the “underlying insurance” referred to in the CNA policy had
lapsed and been replaced by the Reserve policy with its lower single-injury limit of $100,000. By
procuring a replacement policy with a lower limit than that of the original primary policy, Pisciotta
clearly breached the “maintenance clause” of the CNA policy. 5


5 “The policy or policies referred to in the 'Schedule of the Underlying Insurance,' and renewals
or replacements thereof not more restrictive, shall be maintained by the Named Insured
without alteration of terms or conditions in full effect during the currency of this Section
II .... Failure of the Named Insured to comply with the foregoing shall not invalidate this
Section II but, in the event of such failure, the Company shall only be liable to the same
extent had the named Insured complied with this condition.”
Pisciotta weakly argues that the maintenance clause is ineffective either because it is
ambiguous or because it is inconspicuously located in the policy. Neither of these contentions
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is persuasive. The clause is not ambiguous; it required Pisciotta to maintain underlying
coverage “not more restrictive” than the USF&G policy. He plainly breached the clause
by replacing the USF&G policy with a policy having lower limits. The clause was not
inconspicuously located; it was placed under the heading “CONDITIONS” and labeled in
boldface type: “Maintenance of Underlying Insurance.”


The plain import of the maintenance clause is that CNA refuses to allow othe insured to expand
the scope of CNA's exposure by replacing *813  the original primary policy with a second policy
containing a narrower scope of coverage. Pisciotta's failure to comply with the maintenance clause
created a gap in coverage between his primary and excess policies. Thus CNA is not responsible
for any liabilities of Pisciotta between $100,000 and $300,000. The trial court therefore erred in
requiring CNA to indemnify Pisciotta for his 25 percent responsibility for the coverage gap.


(6) Pisciotta also contends that the postjudgment insolvency of Reserve causes the CNA coverage
to apply over the “amount recoverable” under the Reserve policy, which may now be zero. 6


Before addressing this issue, we must first determine whether it is proper to consider the fact of
Reserve's insolvency in deciding this appeal. It is an elementary rule of appellate procedure that,
when reviewing the correctness of a trial court's judgment, an appellate court will consider only
matters which were part of the record at the time the judgment was entered. (People's Home Sav.
Bank v. Sadler [(1905) 1 Cal.App. 189, 193 81 P. 1029].) This rule preserves an orderly system of
appellate procedure by preventing litigants from circumventing the normal sequence of litigation.
However, the rule is somewhat flexible; courts have not hesitated to consider postjudgment events
when legislative changes have occurred subsequent to a judgment (Complete Serv. Bur. v. San
Diego Med. Soc. (1954) 43 Cal.2d 201, 207 [272 P.2d 497]; Tulare Dist. v. Lindsay-Strathmore
Dist. (1935) 3 Cal.2d 489, 527-528 [45 P.2d 972]) or when subsequent events have caused issues
to become moot (Estate of Henry (1960) 181 Cal.App.2d 173, 176 [5 Cal.Rptr. 582] [death of a
party abated a nonsurvivable cause of action]).


6 The record reveals that on May 29, 1979, less than a month after entry of judgment, an Illinois
court determined that Reserve was insolvent. The next day, the Los Angeles Superior Court
appointed the California Insurance Commissioner to be conservator for Reserve, authorizing
the commissioner to conduct Reserve's affairs.


Under the circumstances of this case, we deem it appropriate to consider Reserve's insolvency;
because the fact is not in dispute, we do not usurp the fact-finding function of the trial court. A
prompt determination by us avoids the necessity for repetitive litigation of issues that have been
fully briefed. Furthermore, the court records regarding Reserve's insolvency would properly be
the subject of judicial notice. (Evid. Code, § 452, subd. (d)(1).)


(7a) Pisciotta has cited two cases to support his contention that an excess insurer bears the risk of a
primary insurer's insolvency: Fageol *814  T. & C. Co. v. Pacific Indemnity Co. (1941) 18 Cal.2d
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748 [117 P.2d 669], and McConnell v. Underwriters at Lloyds (1961) 56 Cal.2d 637 [16 Cal.Rptr.
362, 365 P.2d 418]. In Fageol, the insured obtained a primary insurance policy which provided:
“This insurance shall be considered as excess insurance where any specific insurance exists in the
name of or for the benefit of the assured ... and this insurance shall not apply nor contribute to the
payment of any loss until any such specific insurance shall have been exhausted.” The insured later
obtained a second primary policy. The second insured became insolvent before entry of judgment.
Relying on the language of the excess coverage provision and the fact that the first policy was
purchased as primary insurance, the Fageol court reasoned that the first policy reverted to primary
coverage upon the insolvency of the second insurer. (Fageol, supra, 18 Cal.2d at pp. 751-752.) In
McConnell, there were three applicable policies: Interstate Indemnity Company issued a primary
policy; Underwriters at Lloyds of London issued a primary and an excess policy. Interstate became
insolvent after the loss occurred. The McConnell court—without analysis—declared: “[I]t is noted
that insolvency of a primary insurer gives rise to liability under the excess policy, after, of course,
any other primary coverage has been exhausted [citing Fageol].” (McConnell, supra, 56 Cal.2d
at p. 646.)


(8) Insofar as McConnell implies that an excess insurer is always obligated to bear the risk of a
primary insurer's insolvency, regardless of express exclusions of that risk, that decision appears
unsupportable. 7  It is axiomatic that absent a violation of public policy, a statute, or a constitutional
provision, the parties to a private agreement may allocate risks in any manner they may choose. For
this reason, we do not base our decision on the broadly stated holding of McConnell. ( 7b) Rather,
we follow the sound reasoning of Fageol and ask whether the wording of the CNA policy requires
CNA to provide the coverage that Reserve would have assumed had it not become insolvent.
CNA assumed *815  liability for any excess over the “amount recoverable” under the underlying
policy. That language might possibly be interpreted either to expose CNA only for amounts over
the dollar limits of the underlying insurance or to expose CNA for amounts which the insured is
not able to actually recover from the underlying insurer because of its insolvency. Because there
are two meanings which may reasonably be attributed to the term in question, it is ambiguous and
under settled principles must be construed in favor of the insured. Reserve is now insolvent, so the
“amount recoverable” from Reserve is something substantially less than the Reserve policy limit
of $100,000. We therefore conclude that the CNA policy includes the risk of Reserve's insolvency
within the scope of its coverage; 8  CNA must reimburse Pisciotta for the first $100,000 of his
liability in addition to any amounts over $300,000.


7 We note that Fageol and McConnell were decided before the enactment of legislation
creating the California Insurance Guarantee Association. (See Ins. Code, § 1063 et seq.)
CIGA is a mandatory organization of California insurers. Its primary function is to provide
funds for satisfying claims against insolvent insurers. Since we hold that the CNA policy
covers the risk of Reserve's insolvency, the protection of CIGA is not invoked. CIGA covers
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only claims which are not covered by other private insurance. (Ins. Code, §§ 1063.2, subd.
(a), 1063.1, subd. (c)(7)(a).) “The Legislature [in creating CIGA] chose to provide a limited
form of protection for the public, not a fund for the protection of other insurance companies
from the insolvencies of fellow members.” (California Union Ins. Co. v. Central National
Ins. Co. (1981) 117 Cal.App.3d 729, 734 [173 Cal.Rptr. 35].)


8 In one case cited by CNA, an excess insurer escaped liability when the primary insurer
became insolvent. (Molina v. United States Fire Ins. Co. (4th Cir. 1978) 574 F.2d 1176.)
Molina is distinguishable from the present case on two grounds: (1) the policy in Molina
contained a maintenance clause which required the insured to maintain “collectible” primary
insurance; and (2) the policy only provided coverage for the “ultimate net loss in excess of
the retained limit which the insured shall become legally obligated to pay.” The “retained
limit” was defined by reference to a specific dollar amount. These provisions, held the court,
were sufficient to shift the burden of the primary insurer's insolvency from the excess insurer
to the insured.


CNA argues that imposing liability upon it due to Reserve's insolvency puts CNA in a worse
position than if Pisciotta had not obtained any replacement coverage at all. Although this is
accurate, it does not follow that CNA is being treated unfairly. The CNA policy, as we have
interpreted it, covered the risk of the primary insurer's insolvency. If Pisciotta had fully complied
with the maintenance clause of the CNA policy by purchasing replacement primary coverage as
broad as the USF&G policy and if the replacement primary insurer had then become insolvent,
CNA would have been required to cover Pisciotta from zero up to $300,000. Since Pisciotta
partially breached the maintenance clause by purchasing replacement coverage with lower limits,
CNA is only exposed from zero up to $100,000 due to Reserve's insolvency. True, if Pisciotta
had obtained no replacement coverage whatsoever, CNA would have had no exposure beneath the
$300,000 level. But that hypothetical situation did not occur. Pisciotta only partially breached the
maintenance clause; his breach therefore only partially reduced CNA's exposure to the risk of the
primary insurer's insolvency.


Pisciotta, on the other hand, urges us to find CNA responsible for his entire liability. His argument
is based on the wording of CNA's maintenance *816  clause. As discussed above, the clause
declares that if the insured breaches it, CNA provides only the coverage it would have if the insured
had complied with the clause. Pisciotta first argues that had he complied with the maintenance
clause and obtained replacement primary coverage of $300,000, CNA would by virtue of Reserve's
insolvency have incurred full liability below the $300,000 level. The same result, he continues,
should obtain even though Pisciotta did breach the clause by purchasing a replacement policy with
a limit of $100,000. Therefore, he concludes, he is covered by CNA as if he had complied with
the maintenance clause, i.e., up to $300,000. This artful reasoning distorts the clear meaning of
the maintenance clause, which was inserted into the CNA policy to limit the company's liability
in case the insured replaced the primary policy with one affording narrower coverage. It cannot
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be employed to expand the scope of CNA's liability. (Pacific Employers Ins. Co. v. Maryland
Casualty Co., supra, 65 Cal.2d 318, 323.) CNA's liability is confined to amounts up to $100,000
and amounts in excess of $300,000.


III


Liability of Busch
(9) Busch challenges the sufficiency of the evidence supporting the jury's finding that he was
negligent in procuring a replacement primary policy containing lower limits than those found in
the USF&G policy. “[W]hen a verdict is attacked as being unsupported, the power of the appellate
court begins and ends with a determination as to whether there is any substantial evidence,
contradicted or uncontradicted, which will support the conclusion reached by the jury.” (Crawford
v. Southern Pacific Co. (1935) 3 Cal.2d 427, 429 [45 P.2d 183].)


The evidence of Busch's negligence in obtaining only $100,000 of coverage is apparent. Busch
testified that he was a qualified broker with 20 years' experience, that he understood his duty
to inform Pisciotta of any coverage problems, and that he failed to review Pisciotta's file before
obtaining coverage on the day of the accident. Busch informed Pisciotta of the alternative insurance
and of the fact that the new policy would have the split limit coverage. Pisciotta was not told,
however, that this coverage differed from the USF&G insurance or that the CNA excess policy
required him to maintain underlying coverage of $300,000. Although Busch fully realized that
if Pisciotta obtained the new primary policy, a gap in coverage would be possible, he never
alerted *817  Pisciotta to that potentiality. This evidence is sufficient to sustain the jury's verdict.
Therefore, since Busch was found to be 75 percent responsible for the $200,000 gap in coverage,
he is liable in the amount of $150,000.


(10) The trial court awarded $3,400 in attorney's fees to Pisciotta against Busch. As a general
rule, the party who employs an attorney is responsible for paying his fees. “[A]ttorney's fees are
not recoverable from the opposing party in the absence of an express statutory provision or a
contractual agreement that they be paid.” (Reid v. Valley Restaurants, Inc. (1957) 48 Cal.2d 606,
610 [310 P.2d 473]; Code Civ. Proc., § 1021.)


However, there are several judicially created exceptions to the general rule. Pisciotta apparently
relies on the third-party tort exception: “A person who through the tort of another has been required
to act in the protection of his interests by bringing or defending an action against a third person
is entitled to recover compensation for the reasonably necessary loss of time, attorney's fees, and
other expenditures thereby suffered or incurred.” (Prentice v. North Amer. Title Guar. Corp. (1963)
59 Cal.2d 618, 620 [30 Cal.Rptr. 821, 381 P.2d 645]; but cf. Davis v. Air Technical Industries, Inc.
(1978) 22 Cal.3d 1, 6-8 [148 Cal.Rptr. 419, 582 P.2d 1010].) Pisciotta contends the fee award in
his favor was a proper item of damages for his expenses incurred either in defending against the
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Reserve action or in pursuing his counterclaim against CNA. We find his argument unpersuasive.
The jury found that Busch was not negligent in obtaining a policy containing a family exclusion.
Since Reserve's declaratory judgment action against Pisciotta was based entirely on the exclusion,
no negligent act of Busch caused that suit. Neither can attorney's fees be awarded on the basis
of the unsuccessful counterclaim against CNA which sought coverage for the gap between the
Reserve and CNA policies.


We have carefully reviewed the other contentions advanced by the parties and found them to be
without merit.


Conclusion
For the reasons stated, the judgment is modified to provide that (1) CNA must indemnify John
Pisciotta for the first $100,000 of his liability; (2) CNA need not indemnify Pisciotta for his liability
for any amount of damages in excess of $100,000 but less than $300,000; and *818  (3) Pisciotta
is not entitled to an award of attorney's fees against Busch; and, as modified, the judgment is
affirmed. All parties shall bear their own costs on appeal.


Bird, C. J., Newman J., and Kaus, J., Broussard J., and Tobriner, J., *  concurred.
* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson


of the Judicial Council.


RICHARDSON, J.


I concur in part, and respectfully dissent in part.


Liability of Busch
I fully concur in the majority's analysis of the liability of defendant Busch.


The Reserve Policy
I am unable to agree with my colleagues' construction of the primary policy issued by Reserve
to Pisciotta. The majority insists that “Words used in an insurance policy are to be interpreted
according to the plain meaning which a layman would ordinarily attach to them.” (Ante, p. 807.)
Adopting such an interpretative approach, I conclude that Tyler was a “member of the family
of the insured residing in the same household as the insured,” and thus was excluded from
coverage under the Reserve policy. Tyler lived with his mother, his brother, and his stepfather, the
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insured Pisciotta, and was fully supported by Pisciotta. In the words of the majority, the insured
“treated” (ante, p. 805) him as if he was a natural child. He lived in the “same household as the
insured,” Pisciotta. The record before us strongly suggests that Pisciotta, his wife (Tyler's mother),
and Tyler himself considered Tyler to be, in every sense, a member of Pisciotta's “family.” Within
their several functions, I would expect that the federal census, Internal Revenue Service, public
schools, Department of Motor Vehicles, the military draft, etc. would similarly treat Tyler as a
“member” of Pisciotta's family.


While the majority insists that “Courts will not adopt a strained or absurd interpretation” to create
an “ambiguity” (ante, p. 807), the consequences of its analysis are unusual. If the following
persons, all living together in Pisciotta's “household,” were injured in the same boat accident, the
majority would interpret his Reserve insurance coverage to *819  exclude his wife, his son and
an adopted son, but not to exclude his stepson. This seems to me to be a “strained” interpretation,
and an artificial and unnatural result. It surely is not consistent with the reasonable coverage
expectations of the insured or his family. In the absence of contrary evidence, there is no basis upon
which to conclude that Pisciotta distinguished Tyler from the other members of his household,
whom he also supported; and it is unreasonable to assume that Pisciotta contemplated a differential
in insurance coverage among those members which, for example, would exclude his wife, but not
her son.


In short, I find no ambiguity upon which to predicate differential insurance exposure. I think that
the average layman would interpret the plain meaning of the term “family” in the Reserve policy
to include Tyler. Accordingly, he is among those expressly excluded from coverage.


The CNA Policy
A conclusion that Tyler was a member of Pisciotta's “family” in every reasonable sense relevant
to the contract of insurance between Reserve and Pisciotta, however, neither adds to nor detracts
from CNA's contractual obligations under its excess insurance policy. For “An insurance policy is
but a contract; and, like all other contracts, it must be construed from the language used, .... The
courts will not indulge in a forced construction so as to fasten a liability on the insurance company
which it has not assumed.” (Farmers Ins. Exch. v. Harmon (1974) 42 Cal.App.3d 805, 809 [117
Cal.Rptr. 117].) While fundamental, it bears repeating that “The whole of a contract is to be taken
together, so as to give effect to every part ... ” (Civ. Code, § 1641), and that the overriding goal of
all contractual interpretation is to carry out the intentions of the contracting parties. “A contract
must be so interpreted as to give effect to the mutual intention of the parties as it existed at the
time of contracting, so far as the same is ascertainable and lawful.” (Id., § 1636, italics added.)


What were the mutual obligations undertaken by the parties in the contract of insurance between
CNA and Pisciotta? As the majority acknowledges, the CNA policy was “designed to cover
liability incurred by Pisciotta in excess of the limits of the ‘underlying insurance”’ in effect at
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the time the CNA insurance contract was entered into. (Ante, p. 805.) At the relevant time, that
“underlying insurance” was the primary USF&G policy with a single limit coverage of $300,000
per *820  occurrence. It contained no “family member” exclusion. The CNA policy further
required Pisciotta to maintain the underlying policy in full effect “without alteration of terms or
conditions” during the life of the CNA excess coverage policy. In the event Pisciotta replaced
the USF&G policy with another, the CNA policy required that such replacement coverage not be
“more restrictive” than the USF&G policy. (Ibid.)


Further, if Pisciotta failed to maintain such “not more restrictive” underlying insurance, CNA's
obligation was not to increase thereby. Its policy provided that “in the event of such failure, the
company [CNA] shall only be liable to the same extent had the Named Insured [Pisciotta] complied
with” the clause requiring maintenance of the “not more restrictive” underlying insurance. That
liability undertaken by CNA was express, specific and limited. Insofar as relevant here, the
assumed liability was that CNA “shall only be liable for the ultimate net loss in excess of ...
the amount recoverable under the underlying insurance as set out in the Schedule of Underlying
Insurance ... ” up to $1 million. (Italics added.) That schedule specifically described the USF&G
policy with its $300,000 limits.


It seems to me crystal clear that the intention of the parties, as reflected in the policy language,
contemplated that Pisciotta was to maintain underlying insurance coverage which did not contain
a “family member” exclusion and which did have $300,000 primary coverage as a condition of
CNA's promise to pay any amounts for which Pisciotta was liable in excess of $300,000. The
parties to the CNA policy also expressly provided that the excess carrier's undertaking was to be
no greater if Pisciotta failed to maintain such underlying insurance or replacement insurance of
equal coverage. Undoubtedly, the amount of premium paid by Pisciotta for CNA's excess coverage
policy reflected both CNA's limited obligation and the insured's obligations in the maintenance
of primary coverage.


In the face of this unambiguous expression of the commitment of each of the parties, it seems to
me fanciful to suggest that either insured Pisciotta or excess carrier CNA reasonably could have
assumed “at the time of contracting” (Civ. Code, § 1636) that either Pisciotta's failure to maintain
equally comprehensive underlying insurance or the unpredictable insolvency of a replacement
primary carrier would increase CNA's obligations under its umbrella policy. The majority freely
acknowledges as much with respect to Pisciotta's failure to replace the *821  underlying policy
with other equally broad primary coverage (ante, p. 812). However, it refuses to apply similar—
and equally appropriate—reasoning to the financial failure of Reserve.


To fasten on an excess carrier liability for coverage within the primary limits, the majority in
my view distorts the clear language of CNA's policy. The amount which CNA obligated itself to
pay under its policy was directly related to the amounts “set forth in the Schedule of Underlying
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Insurance”—namely, sums in excess of $300,000. The majority transforms this promise into an
obligation to pay the loss covered by the primary coverage as well. Thus, the insolvency of Reserve
over which CNA has neither control, nor perhaps knowledge, unilaterally and substantially
expands CNA's contractual obligations.


I believe that such a policy construction is forced and artificial and that its result does not fit the
reasonable expectations of the parties. The majority imposes upon CNA a liability which it has
never assumed. (See Farmers Ins. Exch., supra, 42 Cal.App.3d, at p. 809.)


In my view, Pisciotta's liability to Tyler is excluded from coverage under the “family member”
exclusion of the Reserve policy, and regardless of Reserve's insolvency, CNA's contractual liability
remains that of an excess carrier. It commences when Pisciotta's liability to Tyler exceeds $300,000,
and I would so hold.


The petition of appellant Busch for a rehearing was denied March 19, 1982. Richardson, J., was
of the opinion that the petition should be granted. *822


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Restatement of the Law of Liability Insurance § 40 (2019)


Restatement of the Law - Liability Insurance  | May 2022 Update


Restatement of the Law of Liability Insurance


Chapter 3. General Principles Regarding the Risks Insured


Topic 3. Application of Limits, Retentions, and Deductibles


§ 40 Indemnification from Multiple Policies: The General Rule


Comment:
Reporters' Note
Case Citations - by Jurisdiction


 (1) When more than one insurance policy provides coverage to an insured for a legal
action, the insurers are independently and concurrently liable under their policies,
subject to the limits of each policy, except as otherwise provided in subsection (2) and
§ 41.


 (2) An insurance policy term that alters the default rule stated in subsection (1) will
be given effect, except to the extent that the term cannot be harmonized with another
policy and provided that the insured is not required to bear more of the costs of the
claim than the insured would have borne under the applicable policy that is most
favorable to the insured in this regard.


 (3) When more than one insurer has a duty to defend an insured, the insurers' defense
obligations are governed by § 20.


Comment:


a. Multiple triggered policies. Multiple liability insurance policies can be triggered with respect
to a single claim or underlying cause of action. See § 33 for a discussion of trigger of coverage.
This can happen when multiple policies cover a particular loss or occurrence within a single policy
period. Such overlapping policies are sometimes referred to as “concurrent policies.” Multiple
policies also can be triggered by harm or activity that takes place over multiple policy periods. Such
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policies are sometimes referred to as “successive policies.” This Section recognizes the insurers'
independent, concurrent liability as the general default allocation rule, subject to the exception
in § 41 for claims in which multiple successive policies are triggered by continuing or repeated
harm for long-tail claims. For the latter claims, the default allocation rule is pro rata by years, as
stated in § 41.


b. Independent, concurrent liability as the general default allocation rule. The independent,
concurrent liability recognized in this Section is the insurance-law analog to the tort-law concept
of joint and several liability, which is a commonly used and, in most situations, administrable
solution to the problem of overlapping obligations. It has long been used in the tort context for
indivisible harms. Joint and several liability is also used in restitution. Under the independent,
concurrent-liability default rule followed in this Section, an insured may seek indemnification for
its liability costs from any or all of the triggered policies, subject to the limits of each policy.
The qualification “subject to the limits of each policy” means that no insurer is obligated to pay
more than the maximum amount authorized by the policy that it issued (unless there is a breach
of the duty to make reasonable settlement decisions or a breach of the duty of good faith and fair
dealing, both of which are outside the scope of this Section). The independent, concurrent-liability
approach ensures that insureds are not worse off because they are eligible for coverage under more
than one policy. Also, because this approach allows insureds to recover from all of their insurers if
necessary, it allows insureds to obtain the full benefits of all of the insurance policies that provide
coverage. See also § 20 (stating independent, concurrent liability as the default rule for liability
insurers' defense obligations).


Independent, concurrent liability is the prevailing default rule across the United States in the case
of concurrent policies. Courts uniformly analyze coverage from multiple concurrent policies by
considering whether there are terms in the insurance policies that purport to create an order of
priority of payment among the policies—typically referred to as “other insurance” clauses—and,
if so, whether to enforce those terms. This approach treats independent, concurrent liability as the
default rule because that is the rule that applies unless there is a term in the insurance policy that
provides to the contrary.


c. Altering the default rule. Allocation questions with respect to overlapping concurrent policies
are often addressed by “other insurance” terms in the policies. If one policy that otherwise covers a
claim contains an other-insurance clause and another concurrent policy that covers the same claim
does not contain an other-insurance clause, the allocation approach stated in the other-insurance
clause in the first policy typically applies to the claim. The difficulty arises when more than
one concurrent policy that otherwise covers the same claim contains an other-insurance clause.
This Section follows the majority rule that attempts to reconcile the language of multiple other-
insurance clauses in overlapping concurrent policies. The outcomes of particular cases will depend
on the specific language in the other-insurance clauses at issue. The goal is to give effect to the
terms in the insurance policies while protecting the insured's reasonable expectation of coverage.
An insured should not be worse off as a result of being the beneficiary of multiple policies.
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 Illustrations:
 1. A nurse who is sued for medical malpractice is an insured under two separate


liability insurance policies that provide coverage for the same policy period: the
policy issued to the insured's employer, a healthcare corporation that provides
nursing services to hospitals, and the policy issued to the hospital at which the
insured had been working. The two policies have identical deductibles and policy
limits, and both policies contain the following other-insurance clause:


The insurance afforded by this policy is primary
insurance, except when otherwise stated. When this
insurance is primary and the insured has other insurance
that is also primary, the amount of the Company's liability
under this policy shall be determined on a pro rata basis.


Because the two other-insurance terms are consistent with each other, both terms
are enforced and the two insurers share indemnification responsibilities equally
for the suit on a pro rata basis, subject to the policy limits.


 2. Same facts as Illustration 1, except that the two insurance policies have
different other-insurance terms. The employer's policy has a term that reads as
follows:


The insurance afforded by this policy is primary
insurance, except when otherwise stated. If the insured
has other insurance against a loss covered by this policy,
the company shall not be liable under this policy for a
greater proportion of such loss than the applicable limit
of liability bears to the total applicable limit of liability
of all valid and collectible insurance against such loss.


The hospital's policy has the following term:


The insurance afforded by this policy is primary
insurance, except when otherwise stated. The insurance
afforded by this policy shall be excess insurance over any
other valid and collectible insurance.


To reconcile these two other-insurance clauses, the hospital's policy, owing to
its excess clause, is interpreted as not being “valid and collectible” for purposes
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of the employer's other-insurance term. By contrast, the employer's policy,
which contains only a pro rata allocation clause, is interpreted as being valid
and collectible for purposes of the hospital's other-insurance clause. Thus, the
employer's policy provides coverage first, and the hospital's policy is excess
insurance that is available to provide coverage once the employer's policy is
exhausted.


d. When an allocation term in one policy cannot be harmonized with an allocation rule in another.
Some allocation provisions contained in overlapping, concurrently issued policies simply cannot
be harmonized with each other. In such cases, if the allocation terms were read literally the result
would be no coverage for the insured, violating the principle that an insured should not be worse
off as a result of being the beneficiary of multiple policies. Courts confronted with such conflicting
allocation terms typically hold such terms to be repugnant, irreconcilable, or simply in violation
of public policy and therefore unenforceable. In place of those conflicting terms the courts apply
an equitable remedy, which usually entails some form of pro rata allocation among insurers. This
Section follows that rule as well.


 Illustration:
 3. A subcontractor is sued by an individual who was injured on one of the


contractor's worksites. The subcontractor is an insured under two separate
concurrently issued liability insurance policies: the policy issued to the
subcontractor and the policy issued to the general contractor. Both policies
contain the following escape clause:


This insurance policy does not apply to any liability
for such loss as is covered on a primary, contributory,
excess, or any other basis by insurance issued by another
insurance company.


Because a literal interpretation of both allocation terms would leave the insured
with no coverage for the liability in question, the terms are ignored and the two
insurers share the indemnification obligations on an independent and concurrent
basis, up to the limits of the policies.
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e. No additional allocation to the insured. Whatever allocation rule is used for overlapping
concurrently issued policies, subsection (2) provides that the allocation rule may not make the
insured worse off as a result of having multiple insurance policies. When parties to insurance
contracts mean to allocate some portion of the liability to the insured for a given policy period,
this is done expressly through deductibles and self-insured retentions. It is not done through the
application of other-insurance clauses.


Reporters' Note


a. Multiple triggered policies.For a general discussion of the circumstances in which concurrent
coverage can arise, see 15 STEVEN PLITT, DANIEL MALDONADO, JOSHUA D. ROGERS &
JORDAN R. PLITT, COUCH ON INSURANCE § 217:1 (3d ed. 2017):


Circumstances may be such as to result in there being concurrent coverage
of the insured by two [or more] different insurers. This may occur where
the insured intentionally obtained more than one primary policy covering
the same risk, where an insured inadvertently obtained more than one policy
covering the same risk, as where he or she falsely believed that a policy
terminated and purchased a “replacement” policy, or where the insured is an
“other insured” under a policy issued to a different named insured.


For early cases confronting the issue of concurrently issued insurance policies, see, e.g., Globe &
Rutgers Fire Ins. Co. v. Alaska-Portland Packers' Ass'n, 205 F. 32, 34 (9th Cir. 1913) (“‘Concurrent
insurance is that which to any extent insures the same interest, against the same casualty, at the
same time, as the primary insurance, on such terms that the insurers would bear proportionally the
loss happening within the provisions of both policies. It is this last quality, of sharing proportionally
in the loss that distinguishes concurrent insurance from mere double insurance.’” (quoting N.J.
Rubber Co. v. Commercial Union Assur. Co. of London, 46 A. 777, 778 (N.J. 1900))); E. Tex. Fire
Ins. Co. v. Blum, 13 S.W. 572, 576 (Tex. 1890) (“To be concurrent, the insurance must operate
at the same time, upon the same property, and look to the indemnity of the insured in case of
its loss or destruction from casualty insured against.”). For more recent cases that deal with the
problem of concurrent coverage, see, e.g., Penton v. Hotho, 601 So. 2d 762, 765 (La. Ct. App.
1992) (“[C]oncurrent insurance policies (i.e. two or more primary policies or two or more excess
policies) or non-concurrent policies (i.e. a primary policy and a true excess policy.)”); Nesheim v.
Iowa Mut. Ins. Co., 305 N.W.2d 320, 321 (Minn. 1981) (“[I]nsurance policies are not concurrent
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unless they are on the same property, the same interest in the property, in favor of the same party,
and against the same risks.” (citing Nobbe v. Equity Fire Ins. Co., 297 N.W. 349 (Minn. 1941))).


b. Independent, concurrent liability as the general default allocation rule.For courts recognizing
independent, concurrent liability for concurrent policies, see, e.g., Ranallo v. Hinman Bros. Constr.
Co., 49 F. Supp. 920, 925 (N.D. Ohio 1942) (applying Ohio law) (holding that without contrary
language, two policies that insure against the same loss “constitute co-insurance for the same
liability”), aff'd sub nom. Buckeye Union Cas. Co. v. Ranallo, 135 F.2d 921 (6th Cir. 1943);
Fid. & Cas. Co. of N.Y. v. Fireman's Fund Indem. Co., 100 P.2d 364, 366 (Cal. Dist. Ct. App.
1940) (recognizing that when two companies insure the same risk, they are cosureties to that risk);
Penton v. Hotho, 601 So. 2d 762, 764 (La. Ct. App. 1992) (recognizing two policies' independent,
concurrent liability obligations when there was “no question” that the policies were in effect and
provided coverage at the same time); Hanover Fire Ins. Co. v. Brown, 25 A. 989, 991 (Md. 1893)
(explaining that when more than one insurer issues a policy to cover the same loss, each insurer
owes indemnification that is equal and concurrent to the amount owed by the other insurers);
Commercial Cas. Ins. Co. v. Knutsen Motor Trucking Co., 173 N.E. 241, 242 (Ohio Ct. App. 1930)
(“[W]here two or more parties become liable for the same obligation … as between themselves
they are cosureties…. each or both are liable and may be sued … and a judgment against one
does not bar the right to a judgment against the other”). See also Restatement Second, Contracts
§ 289 (AM. LAW INST. 1981) (“Where two or more parties to a contract promise the same
performance to the same promisee, each is bound for the whole performance thereof.”). For a
discussion of independent, concurrent liability for defense obligations, see generally sources cited
in the Reporters' Note to § 20.


c. Altering the default rule.For a general overview of the case law dealing with “other insurance”
clauses, see 3 LAURA A. FOGGAN, NEW APPLEMAN ON INSURANCE LIBRARY
EDITION§ 22.02[1] (Jeffrey E. Thomas & Francis J. Mootz, III eds., Lexis 2017) (“‘Other
insurance’ situations arise where two or more insurers provide concurrent coverage for the same
risk at the same level…. ‘Other insurance’ issues arise only as to multiple policies on the same
level, and not as to the relationship between, for example, a primary and excess policy.”); ROBERT
H. JERRY, II & DOUGLAS R. RICHMOND, UNDERSTANDING INSURANCE LAW 700–716
(5th ed. 2012). See also Contrans, Inc. v. Ryder Truck Rental, Inc., 836 F.2d 163, 166 (3d Cir.
1987) (applying Pennsylvania law):


[T]here are three general types of “other insurance” clauses—excess, pro
rata and escape. Excess insurance “kicks in” to provide additional coverage
once the policy limits of other available insurance are exhausted. Pro
rata provisions allocate financial responsibility between concurrent policies
based upon the percentage of coverage each policy bears to the net amount of
coverage under all applicable policies. An escape clause attempts to release
the insurer from all liability to the insured if other coverage is available.
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N. River Ins. Co. v. Am. Home Assurance Co., 257 Cal. Rptr. 129, 132 (Ct. App. 1989) (“An ‘other
insurance’ dispute can only arise between carriers on the same level, it cannot arise between excess
and primary insurers.” (citing Olympic Ins. Co. v. Emp'rs Surplus Lines Ins. Co., 178 Cal. Rptr.
908, 911 (Ct. App. 1981))); Carter-Wallace, Inc. v. Admiral Ins. Co., 712 A.2d 1116, 1121 (N.J.
1998) (“‘[O]ther insurance’ clauses … [are] provisions typically designed to preclude a double
recovery when multiple, concurrent policies provide coverage for a loss.”); Douglas R. Richmond
& Darren S. Black, Expanding Liability Coverage: Insured Contracts and Additional Insureds, 44
DRAKE L. REV. 781, 820 (1996) (“In order for courts or insurers to allocate liability according
to other insurance clauses, concurrent policies must cover the same interest.”).


Most courts attempt to reconcile the language of multiple other-insurance clauses in
overlapping concurrent policies. See generally 3 LAURA A. FOGGAN, NEW APPLEMAN ON
INSURANCE LIBRARY EDITION§ 22.02[3][a] (Jeffrey E. Thomas & Francis J. Mootz, III eds.,
Lexis 2017) (“When ‘other insurance’ clauses first became prevalent in the 1940s, courts grappled
with their application…. Courts increasingly rejected theories that were not tied to the language
of the ‘other insurance’ clauses, resulting in a majority approach under which courts attempt to
reconcile the applicable clauses of the conflicting policies to give effect to the intention of all
parties.” (citing Putnam v. New Amsterdam Cas. Co., 269 N.E.2d 97, 101 (Ill. 1970))) (“Of the
six possible combinations of the three basic clauses, three combinations find identical clauses
in conflict…. [A]nd thus identical clauses are deemed incompatible. Most cases do not involve
identical clauses, however; when the conflict between clauses is escape v. excess, Pro rata v.
escape, or Pro rata v. excess, as here, the majority of jurisdictions reconcile the conflict by giving
effect to one clause and finding the other to be inapplicable….”). See also Jones v. Medox, Inc., 430
A.2d 488, 491 (D.C. 1981) (“Most courts attempt to reconcile dissimilar ‘other insurance’ clauses
by giving effect to the intent of the parties through an examination of the language of the clauses
whenever possible.”); Hardware Dealers Mut. Fire Ins. Co. v. Farmers Ins. Exch., 444 S.W.2d 583,
587 (Tex. 1969) (collecting cases). For contrary authority, see Werley v. U.S. Auto. Ass'n, 498
P.2d 112, 114 (Alaska 1972); Sloviaczek v. Estate of Puckett, 565 P.2d 564 (Idaho 1977); Ky. Nat'l
Ins. Co. v. Empire Fire & Marine Ins. Co., 919 N.E.2d 565 (Ind. Ct. App. 2010); Lamb-Weston,
Inc. v. Or. Auto. Ins. Co., 341 P.2d 110 (Or. 1959).


d. When an allocation term in one policy cannot be harmonized with an allocation rule in
another.For a general discussion of how courts have handled conflicting allocation terms, see
7 STEVEN PLITT, DANIEL MALDONADO, JOSHUA D. ROGERS & JORDAN R. PLITT,
COUCH ON INSURANCE § 98:19 (3d ed. 2017) (citations omitted):


“In addressing the problem of conflicting other insurance clauses, the rule adopted
by the majority of jurisdictions is that the ‘other insurance’ clauses are mutually
repugnant.” When this occurs, the courts disregard the clauses, and the claimant is
entitled to recover up to the full coverage afforded by both policies. “Some courts
have held that where two policies cover the same occurrence and both contain ‘other
insurance’ clauses, the clauses are mutually repugnant and must be disregarded. Each
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insurance company will then be liable for a pro rata [share] of the settlement or
judgment. This is the general rule throughout the country.”


For courts finding unenforceable conflicting terms that, when read literally, purport to eliminate
coverage entirely, see Reliance Ins. Co. v. St. Paul Surplus Lines Ins. Co., 753 F.2d 1288 (4th
Cir. 1985) (applying District of Columbia law); Fireman's Fund Ins. Co. v. Empire Fire & Marine
Ins. Co., 155 F. Supp. 2d 429, 434 (E.D. Pa. 2001) (applying Pennsylvania law) (“Where two
policies each purport to be excess over the other, such clauses are mutually repugnant; both must
be disregarded and the insurers must share in the loss.” (quoting Nationwide Ins. Co. v. Horace
Mann Ins. Co., 759 A.2d 9, 11–12 (Pa. Super. Ct. 2000))) (cautioning that the equal-shares method
should be applied only when two clauses are truly irreconcilable, such that giving literal effect to
both would result in neither policy covering the loss); Shelter Mut. Ins. Co. v. Mid-Century Ins.
Co., 246 P.3d 651 (Colo. 2011); Smith v. Wausau Underwriters Ins. Co., 977 S.W.2d 291, 294 (Mo.
Ct. App. 1998) (“[T]he courts have adopted a rule that, when competing policies carry similar
‘other insurance clauses,’ the courts should disregard the clauses as being mutually repugnant and
order insurers to share the loss.”); State Farm Mut. Auto. Ins. Co. v. Union Ins. Co., 147 N.W.2d
760, 763 (Neb. 1967) (“The excess insurance provisions are mutually repugnant and as against
each other are impossible of accomplishment. Each provision becomes inoperative in the same
manner that such a provision is inoperative if there is no other insurance available. Therefore, the
general coverage of each policy applies and each company is obligated to share in the loss.”).


e. No additional allocation to the insured.See generally 15 STEVEN PLITT, DANIEL
MALDONADO, JOSHUA D. ROGERS & JORDAN R. PLITT, COUCH ON INSURANCE
§ 219:1 (3d ed. 2017) (“‘Other insurance’ clauses govern the relationship between insurers,
they do not affect the right of the insured to recover under each concurrent policy.”); Susan
Randall, Coordinating Liability Insurance, 1995 WIS. L. REV. 1339, 1353 n.48 (1995) (explaining
that “other insurance” clauses do not apply to policyholders and are included in insurance
policies only because there is no contractual vehicle in which to define how to apportion liability
among insurance companies.); Douglas R. Richmond, Issues and Problems in “Other Insurance,”
Multiple Insurance, and Self-Insurance, 22 PEPP. L. REV. 1373, 1380–1381 (1995):


“Other insurance” clauses only affect insurers' rights among themselves;
they do not affect the insured's right to recovery under each concurrent
policy. Inter-insurer loss allocation by way of “other insurance” clauses never
permits allocation of a loss to the insured. Payment of the insured's claim
always takes priority over the allocation of the loss between concurrent
insurers.


See also Am. Family Mut. Ins. Co. v. Regent Ins. Co., 846 N.W.2d 170, 189 (Neb. 2014)
(“[C]ontribution in a concurrent insurer scenario is a right of the insurer flowing from equitable
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principles designed to accomplish ultimate justice in the bearing of a specific burden. It is a right
independent of the rights of the insured.”).


Case Citations - by Jurisdiction


 D.Kan.
 Cal.


D.Kan.


D.Kan.2020. Cit. in sup.; com. (e) cit. in sup. Excess errors-and-omissions-liability (E&O) insurer
sued insured and primary insurer after primary insurer agreed to cover insured's claim under its
E&O policy but not under its directors-and-officers-liability (D&O) policy, seeking a declaration
that insured had to exhaust all primary insurance before excess insurer's policy was triggered.
On reconsideration, this court clarified that, while excess insurer could not use its policy's "other
insurance" provision to avoid its coverage obligations, it stated a plausible claim that, if primary
insurer was found to owe coverage under the D&O policy, the excess policy would not be
triggered until insurer exhausted the D&O policy. The court cited Restatement of the Law, Liability
Insurance § 40 in explaining that, when more than one policy provided coverage to an insured,
the insurers were independently and concurrently liable under their policies, but the policies could
include terms that altered the default rule if the insured was not required to bear more of the costs.
Bedivere Insurance Company v. Blue Cross and Blue Shield of Kansas, Inc., 491 F.Supp.3d 929,
941-942.


Cal.


Cal.2020. Com. (c) quot. in sup. Insured insecticide manufacturer who was sued for inflicting
environmental damage through the production of its insecticides brought a lawsuit against excess-
liability insurers, seeking a declaration that it was entitled to access any relevant insurance policy
once it exhausted its directly underlying excess policies for the same period. The trial court
granted defendants' motion for summary adjudication, finding that the excess policies' "other
insurance" clause adopted a requirement of horizontal exhaustion, under which plaintiff could only
access an excess policy after it exhausted all other lower-level excess policies from every policy
period in which the environmental damage giving rise to plaintiff's liability occurred. The court of
appeals affirmed. This court reversed and remanded, holding that the terms of the policies did not
clearly indicate the adoption of horizontal exhaustion. Citing Restatement of Liability Insurance
§ 40, Comment c, the court explained that "other insurance" clauses had generally been used to
address allocation questions with respect to overlapping concurrent policies. Montrose Chemical
Corporation v. Superior Court of Los Angeles County, 460 P.3d 1201, 1211.
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52 Cal.App.5th 19
Court of Appeal, First District, Division 4, California.


SANTAFE BRAUN, INC., Plaintiff and Appellant,
v.


INSURANCE COMPANY OF NORTH AMERICA et al., Defendants and Appellants.


A151428
|


Filed 7/13/2020


Synopsis
Background: Insured brought action against excess liability insurers for declaratory judgment
that primary policies were exhausted and excess coverage had attached for asbestos claims
from exposure to materials at oil refineries. The Superior Court, San Francisco County, No.
CGC04428686, Richard Alan Kramer and Mary E. Wiss, JJ., interpreted excess policies to require
horizontal exhaustion of all primary policies, rather than vertical exhaustion of policies underlying
excess policy. Appeal and cross-appeal were taken.


Holdings: The Court of Appeal, Pollak, J., held that:


[1] first-level excess policies did not require horizontal exhaustion of all primary policies;


[2] excess policies attached upon exhaustion of the overlapping primary policies;


[3] policy that attached upon satisfaction of deductible amount did not require horizontal
exhaustion of all primary policies; and


[4] insured was not required to prove that primary insurers correctly allocated asbestos claims.


Reversed and remanded.


Procedural Posture(s): On Appeal; Judgment; Complaint for Declaratory Relief.
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West Headnotes (11)


[1] Appeal and Error Construction, interpretation, and application in general
Whether an excess insurer's policy is subject to horizontal or vertical exhaustion is a matter
of contract interpretation subject to de novo review.


[2] Insurance Ambiguity in general
An insurance policy provision will be considered ambiguous when it is capable of two or
more constructions, both of which are reasonable.


[3] Insurance Ambiguity in general
The fact that a term is not defined in insurance policies does not make it ambiguous.


[4] Insurance Ambiguity in general
Disagreement concerning the meaning of a phrase in an insurance policy or the fact that
a word or phrase isolated from its context is susceptible of more than one meaning does
not make the language ambiguous.


[5] Insurance Scope of coverage
First-level excess liability policies did not require horizontal exhaustion of all primary
policies for continuous losses from asbestos exposure extending over periods in multiple
primary policies, but insured was entitled to vertical exhaustion to reach excess policy
once primary policy specified in excess policy was exhausted; if horizontal exhaustion
of all primary insurance were required, the level of liability at which excess coverage
would attach would be unascertainable, premium differences between primary and
excess policies did not justify interpretation rendering attachment point unpredictable,
“other insurance” clauses were ambiguous in making coverage excess over other valid
and collectable insurance, and differing defense obligations did not compel horizontal
exhaustion.


4 Cases that cite this headnote
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[6] Insurance Effect of other insurance
An excess liability insurer has no duty to defend unless the underlying primary insurance
is exhausted, absent policy language to the contrary.


1 Cases that cite this headnote


[7] Insurance Scope of coverage
Absent an explicit policy provision to the contrary, the insured becomes entitled to the
coverage it purchased from excess liability carriers once the primary policies specified in
the excess policy have been exhausted.


2 Cases that cite this headnote


[8] Insurance Scope of coverage
Excess liability policies that overlapped with period of primary policies attached upon
exhaustion of the overlapping primary policies for continuous losses from asbestos
exposure extending over periods in multiple primary policies, even though excess policies
did not contain schedules identifying the primary or underlying insurance and also
included a generally worded “other insurance” provision; the excess policies stated
agreements on anniversary dates of primary policies.


3 Cases that cite this headnote


[9] Insurance Scope of coverage
Excess liability policy that attached upon satisfaction of deductible amount did not require
horizontal exhaustion of all primary policies for continuous losses from asbestos exposure
extending over periods in multiple primary policies, even though policy incorporated a
generally worded “other insurance” clause from another policy.


[10] Appeal and Error Insurance
Error in requiring horizontal exhaustion of all primary liability policies, rather than vertical
exhaustion of policies underlying excess policy, before excess insurer was liable, required
reversal, even though insured did not present admissible evidence of exhaustion of any
primary policy; insured had no reason to introduce evidence of vertical exhaustion.


1 Cases that cite this headnote
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[11] Insurance Evidence
Insured was not required to prove that primary liability insurers correctly allocated
asbestos claims involving oil refineries as products liability, rather than premises or
operations, claims in order to establish prima facie case of exhaustion of primary coverage
and attachment of excess coverage, but insured could rely on primary insurers' allocation;
excess insurers were not prevented from challenging allocation with respect to any claim.


Witkin Library Reference: 2 Witkin, Summary of Cal. Law (11th ed. 2017) Insurance,
§ 215 [Continuous Trigger Rule.]


**694  Trial court: City & County of San Francisco Superior Court, Trial judge: Honorable
Richard A. Kramer and Mary E. Wiss (City & County of San Francisco Super. Ct. No.
CGC04428686)
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Opinion


POLLAK, P.J.


*21  In this action, SantaFe Braun, Inc. (Braun), formerly known as C.F. Braun & Co., seeks
coverage for numerous asbestos-related claims under various excess insurance policies. In phased
proceedings lasting over 10 years, the trial court entered judgment in favor of the excess insurers
based on Braun's failure to establish that the primary and, in some cases, underlying layers of
excess insurance had been exhausted. 1


1 The excess insurers remaining in the litigation on appeal are, TIG Insurance Company,
United States Fire Insurance Company, Associated International Insurance Company,
Everest reinsurance Company, Allianz Underwriters Insurance Company, First State
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Insurance Company, New England Reinsurance Company Corporation, Insurance
Corporation of New York, Pennsylvania Lumbermans Mutual Insurance Company,
Progressive Casualty Insurance Company, Ranger Insurance Company, Republic Insurance
Company and Houston General Insurance Company.


On appeal, Braun challenges the trial court's interpretation of the policies as requiring exhaustion
of all underlying layers of insurance (horizontal exhaustion) rather than exhaustion of only those
policies specified in each policy (vertical exhaustion). **695  Braun also contends the trial court
abused its discretion in refusing to consider additional evidence of exhaustion presented almost
four years after the evidentiary phase of the trial was completed.


After briefing was complete, the Supreme Court decided Montrose Chemical Corp. of California
v. Superior Court (2020) 9 Cal.5th 215, 260 Cal.Rptr.3d 822, 460 P.3d 1201 (Montrose III), 2  in
which the court addressed the sequence in which the insured could access its excess insurance
policies for coverage of claims for continuous environmental damage caused between 1947 and
1982. Interpreting the language of the excess policies before it, the court in Montrose III held the
insured “is entitled to access otherwise available coverage under any excess policy once it has
exhausted directly *22  underlying excess policies for the same policy period.” (Id. at p. 222, 260
Cal.Rptr.3d 822, 460 P.3d 1201.) We requested and have received supplemental briefing addressing
the effect of the Supreme Court's decision on the present appeal.


2 The Supreme Court's decision is the third in the Montrose action. We refer to the most recent
decision as Montrose III to be consistent with the short forms used frequently to describe
the Montrose decisions.


We now conclude, based on the reasoning in Montrose III, that the trial court erred in interpreting
the policies at issue in this case to require horizontal exhaustion of all primary and underlying
excess insurance coverage before accessing coverage under the excess policies at issue. We also
conclude that the trial court abused its discretion in refusing to consider Braun's new evidence of
exhaustion. Accordingly, we shall reverse the judgment and remand for further proceedings.


Background


For the relevant time period, Braun had primary general liability insurance coverage from three
companies and multiple layers of excess insurance above the primary insurance. In 1992, when
asbestos-related claims were first filed against Braun, Braun tendered its defense to its primary
insurers. In August 1998, the primary insurers entered into a written agreement with Braun under
which the underlying claims would continue to be defended and settled while the primary insurers
resolved allocation arrangements among themselves.
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In February 2004, Braun filed the present declaratory relief action. Among other things, Braun
sought a declaration that its excess insurers “are obligated to pay the costs and expenses—including
without limitation the costs of investigation, defense, settlement, and judgment—arising from or
in connection with the present and future” “bodily injury lawsuits” alleging “injurious exposure
to certain materials at oil refineries constructed, serviced and/or maintained by Santa Fe Braun.”


In 2006 and 2007, the primary insurers entered into an agreement pursuant to which they each
paid the limits of their polices into a trust, which would continue to pay defense costs and claims
on behalf of Braun. Subsequently, certain excess insurers settled the present action and made
contributions to the trust.


The court conducted the trial in phases. Phase I involved an excess insurer no longer at issue in
this case. Phase II concerned eight first-level excess policies issued between 1961 and 1973 and
from 1979 to 1981 by the London Market Insurers (London), Stonewall Insurance Company, and
INSCO, Ltd. *23  (the designated policies). 3  Part A of Phase II answered, among **696  other
questions, what “facts must Braun show to demonstrate a prima facie case under the designated
umbrella/excess insurance policies’ terms and conditions that the limits of the liability of the
applicable primary policy/policies have been paid/satisfied/exhausted?” As relevant here, the
court ruled that in order to trigger coverage under the designated policies, Braun must establish
horizontal exhaustion if the policy either “expressly so provides or ... contains an ‘other insurance
clause’ and does not provide for vertical exhaustion of specific policies.”


3 London, Stonewall Insurance Company, and INSCO, Ltd. settled with Braun and were
dismissed from the appellate proceedings in February 2019. We consider the arguments
regarding their policies, however, as those rulings formed the basis of the judgment in favor
of many of the remaining insurers.


Part B of the Phase II trial was to be conducted in two parts. First, the court would determine, based
on the language of the designated policies, whether horizontal or vertical exhaustion was required
and then whether Braun's evidence established exhaustion. Following trial on these issues, the
court determined that “each of the eight first level policies requires horizontal exhaustion of all
primary insurance applicable to a loss before being triggered for that loss.” At the second part of
the Phase IIB trial, held on October 25, 2012, Braun attempted to prove exhaustion with documents
purportedly obtained from its three primary insurers, along with three declarations stating that the
documents reflected the amounts paid in settlement of asbestos claims. The trial court excluded
that evidence as hearsay, leaving Braun with no evidence of exhaustion. 4  Accordingly, the court
granted the insurers’ motion for nonsuit under Code of Civil Procedure section 631.8.


4 On appeal, Braun does not challenge the court's evidentiary ruling.
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The purpose of the Phase IIC trial was to determine the impact of the various Phase IIB decisions on
the 137 remaining excess policies. The court indicated that it would interpret each of the remaining
excess policies but that Braun was bound by the finding in the Phase IIB trial that “[n]one of the
first level excess policies were triggered” so that “[n]one of the remaining excess policies that
require ‘exhaustion’ of any or all of the first level excess policies can attach because of the failure
of those first level excess policies to have attached.”


In its Phase IIC decision, the trial court concluded that each of the remaining policies require
horizontal exhaustion. The court found that Braun was bound by its failure to prove horizontal
exhaustion in the Phase IIB trial and refused to consider new evidence proffered in support of
exhaustion.


*24  Thereafter, judgment was entered in favor of the excess insurers and Braun timely filed a
notice of appeal. The excess insurers timely filed a protective cross-appeal challenging an element
of the trial court's Phase IIA decision.


Discussion


I. The Direct Appeal
Braun contends the court erred in interpreting the excess insurers’ policies to require horizontal
rather than vertical exhaustion and alternatively, if the policies require horizontal exhaustion, that
the court erred in excluding its new evidence of exhaustion proffered during Phase IIC of the trial.


A. Policy Interpretation
[1]  [2]  [3]  [4] Whether an excess insurer's policy is subject to horizontal or vertical exhaustion
**697  is a matter of contract interpretation subject to our de novo review. (Powerine Oil Co.,
Inc. v. Superior Court (2005) 37 Cal.4th 377, 389-390, 33 Cal.Rptr.3d 562, 118 P.3d 589.) The
rules governing the interpretation of insurance contracts are well settled. “ ‘ “While insurance
contracts have special features, they are still contracts to which the ordinary rules of contractual
interpretation apply.” [Citations.] “The fundamental goal of contractual interpretation is to give
effect to the mutual intention of the parties.” [Citation.] “Such intent is to be inferred, if possible,
solely from the written provisions of the contract.” [Citation.] “If contractual language is clear and
explicit, it governs.” [Citation.]’ [Citation.] [¶] ‘ “A policy provision will be considered ambiguous
when it is capable of two or more constructions, both of which are reasonable.” [Citations.] The
fact that a term is not defined in the policies does not make it ambiguous. [Citations.] Nor does
“[d]isagreement concerning the meaning of a phrase,” or “ ‘the fact that a word or phrase isolated
from its context is susceptible of more than one meaning.’ ” [Citation.] “ ‘[L]anguage in a contract
must be construed in the context of that instrument as a whole, and in the circumstances of that
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case, and cannot be found to be ambiguous in the abstract.’ ” [Citation.] “If an asserted ambiguity
is not eliminated by the language and context of the policy, courts then invoke the principle that
ambiguities are generally construed against the party who caused the uncertainty to exist (i.e.,
the insurer) in order to protect the insured's reasonable expectation of coverage.” ’ ” (Id. at pp.
390-391, 33 Cal.Rptr.3d 562, 118 P.3d 589.) In addition, “We must give significance to every word
of a contract, when possible, and avoid an interpretation that renders a word surplusage.” (In re
Tobacco Cases I (2010) 186 Cal.App.4th 42, 49, 111 Cal.Rptr.3d 313.)


*25  a. Montrose III


In Montrose III, supra, 9 Cal.5th at page 237, 260 Cal.Rptr.3d 822, 460 P.3d 1201, the court held,
under the language of the excess insurance policies before it, that “in a case involving continuous
injury, where all primary insurance has been exhausted, ... the insured [may] access any excess
policy for indemnification during a triggered policy period once the directly underlying excess
insurance has been exhausted.” Although the decision related only to whether vertical or horizontal
exhaustion is required to trigger coverage under higher level excess policies once all primary
coverage has been exhausted, the Supreme Court's reasoning is instructive in determining whether
horizontal exhaustion is required before all outstanding primary coverage has been exhausted.
The court rejected the insurers’ argument that horizontal exhaustion is required by the “other
insurance” clauses included in those policies. (Id. at pp. 224-225, 260 Cal.Rptr.3d 822, 460 P.3d
1201) The court explained that the language of “other insurance” clauses does not unambiguously
call for horizontal exhaustion. 5  The court **698  pointed out that policy language disclaiming
coverage for amounts covered by “other underlying insurance,” or requiring exhaustion of “all
underlying insurance,” can “fairly be read to refer only to other directly underlying insurance in
the same policy period that was not specifically identified in the schedule of underlying insurance,
anticipating that the scheduled underlying insurance may later be replaced or supplemented with
different policies.” (Id. at pp. 230-231, 260 Cal.Rptr.3d 822, 460 P.3d 1201.)


5 The excess policies in Montrose III described “other insurance” coverage in a variety of
ways. The court provided the following examples: “Some policies provide that they will
‘indemnify the insured for the amount of loss which is in excess of the applicable limits of
liability of the [scheduled] underlying insurance,’ and then define ‘loss’ as ‘the sums paid
as damages in settlement of a claim or in satisfaction of a judgment for which the insured
is legally liable, after making deductions for all recoveries, salvages and other insurances
(whether recoverable or not) other than the underlying insurance and excess insurance
purchased specifically to be in excess of this policy.’ Some policies state that the insurer is
liable for ‘the ultimate net loss in excess of the retained limit’ and define ‘retained limit’ to
mean, among other things, the ‘total of the applicable limits of the underlying policies listed
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in [a schedule] [and] the applicable limits of any other underlying insurance collectible by
the insured.’ Under a ‘Loss Payable’ provision, one policy provides it will pay ‘any ultimate
net loss,’ which is separately defined as ‘the sums paid in settlement of losses for which
the Insured is liable after making deductions for all recoveries, salvages and other insurance
(other than recoveries under the underlying insurance, policies of co-insurance, or policies
specifically in excess hereof).’ Under a ‘Limits’ provision, some policies provide that ‘the
insurance afforded under this policy shall apply only after all underlying insurance has been
exhausted.’ One policy states that ‘[i]f other valid and collectible insurance with any other
insurer is available to the Insured covering a loss also covered by this policy, other than
insurance that is in excess of the insurance afforded by this policy, the insurance afforded
by this policy shall be in excess of and shall not contribute with such other insurance.’
” (Montrose III, supra, 9 Cal.5th at pp. 224-225, 260 Cal.Rptr.3d 822, 460 P.3d 1201.)


*26  While the “other insurance” provisions did not unambiguously require horizontal exhaustion,
the court found that the policy provisions specifying when coverage attaches and defining
“underlying insurance” strongly suggest that only vertical exhaustion was required. The court
noted that most excess policies explicitly reference an attachment point, typically by reference to
a specific dollar amount of underlying insurance in the same policy period that must be exhausted,
and that the excess policies regularly include or reference schedules of underlying insurance for
the same policy period that must be exhausted before that excess policy may be accessed. 6  To
explain why only vertical exhaustion should be required, the court referred to one of the policies
under which the excess insurer agreed “to indemnify Montrose once it has exhausted $30 million
of underlying insurance. But under the insurers’ theory of horizontal exhaustion, Montrose would
not be permitted to access this policy until it has exhausted $30 million of underlying insurance
for every relevant policy period—which would add up to substantially more than $30 million.
Indeed, here, where the continuous injury occurred over the course of a quarter century, such a rule
would increase the operative attachment point for this policy from $30 million to upwards of $750
million. Thus, where aggregate liability amounts to approximately **699  $200 million, Montrose
would not be able to access an insurance policy that, by its terms, kicks in after $30 million of
underlying insurance is exhausted.” (Id. at pp. 233-234, 260 Cal.Rptr.3d 822, 460 P.3d 1201.)
The court continued, “Relatedly, the excess policies regularly include or reference schedules of
underlying insurance—all for the same policy period. Under Montrose's reading, these schedules
provide a presumptively complete list of insurance coverage that must be exhausted before the
excess policy may be accessed, with the ‘other insurance’ clauses serving as a backstop to prevent
double recovery in the rare circumstance where underlying coverage changes after the excess
policy is written. [Citation.] But under the insurers’ rule of horizontal exhaustion, these schedules
would represent only a fraction—perhaps only a small fraction—of the insurance policies that
must be exhausted before a given excess policy may be accessed.” (Id. at p. 234, 260 Cal.Rptr.3d
822, 460 P.3d 1201.)
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6 The excess policies all contain language requiring the insured to “exhaust” the limits of
“underlying insurance” before the policy provides coverage. The court described the four
main ways the policies describe underlying insurance: “(1) Some policies contain a schedule
of underlying insurance listing all of the underlying policies in the same policy period
by insurer name, policy number, and dollar amount. [¶] (2) Some policies reference a
specific dollar amount of underlying insurance in the same policy period and a schedule of
underlying insurance on file with the insurer. [¶] (3) Some policies reference a specific dollar
amount of underlying insurance in the same policy period and identified one or more of the
underlying insurers. [¶] (4) Some policies reference a specific dollar amount of underlying
insurance that corresponded with the combined limits of the underlying policies in that policy
period.” (Montrose III, supra, 9 Cal.5th at pp. 223-224, 260 Cal.Rptr.3d 822, 460 P.3d 1201.)


*27  The court's opinion expressly leaves unanswered the question now before us: when
the insured has incurred continuous losses extending over the coverage periods in multiple
primary policies, whether all primary insurance covering all time periods must be exhausted
(“horizontally”) before the first level excess policies are triggered, or, as Braun contends, whether
coverage under the excess policies is triggered once the directly underlying primary policies
specified in each excess policy is exhausted (“vertically”). (Montrose III, supra, 9 Cal.5th at p.
226, fn. 4, 260 Cal.Rptr.3d 822, 460 P.3d 1201 [“Because the question is not presented here, we
do not decide when or whether an insured may access excess policies before all primary insurance
covering all relevant policy periods has been exhausted.”].)


b. The Designated First-level Excess Policies


[5] Five of the designated policies (London policy Nos. 1331, 1336, 2046, and 5003A and
Stonewall policy No. D11178) provide that liability attaches “only after the primary and underlying
excess insurers have paid or have been held liable to pay the full amount of their respective
ultimate net loss liability as set forth in the schedule in item 8(a)” and that “the limits of the
underwriters’ liability will be such amount of ultimate net loss as will provide the assured with
total limits under the policy/ies of the primary and underlying excess insurers and this insurance
combined as set forth in item 8(b) of the schedule under the designation of ‘total limits’ ....” The
schedule of underlying policies identifies certain primary insurance policies and their limits and
concludes with the language “and any and all policies arranged by or on behalf of the assured
as renewals, replacements or otherwise.” The policies define the excess insurer's “ultimate net
loss” as “the amount payable in settlement of the liability of the assured after making deductions
for all recoveries and for other valid and collectable insurances, excepting however the policy/
ies of the primary and underlying excess insurers, and shall exclude all expenses and costs.” The
policies incorporate the “other insurance” clauses in the primary policies, which provide, “If the
named insured has other insurance against a loss covered by this policy, the insurance provided
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by this policy shall be in excess of such other valid and collectable insurance.” 7  **700  Two of
the designated policies (INSCO policy Nos. F3B2/0871-FC/R and F4B2/0871-FC/R) also provide
that coverage is triggered upon the exhaustion of specified scheduled policies plus “any and all
policies arranged by or on behalf of the assured as renewals, replacements or otherwise.” These
two policies incorporate the “other insurance” provisions of the underlying policies but do not
contain the definitions of “ultimate net loss” contained in the other designated policies.


7 One policy (London policy No. 1384) is identical to these policies except that the schedule
is missing. According to the stipulation of the parties, the schedule is missing because it has
not been found rather than it never existed.


*28  These first-level excess policies contain comparable language to that interpreted in Montrose
III. The “other insurance” clauses are similarly ambiguous and the “other aspects of the insurance
policies” including the scheduling of the applicable primary policies and definitions of ultimate net
loss suggest “the exhaustion requirements were meant to apply to directly underlying insurance and
not to insurance purchased for other policy periods.” (Montrose III, supra, 9 Cal.5th at p. 233, 260
Cal.Rptr.3d 822, 460 P.3d 1201.) Despite the similarity in language, the excess insurers contend
that Montrose III “did not disturb longstanding California law requiring exhaustion of all primary
insurance before any excess policy attaches.” They argue, “The fundamental distinctions between
primary and excess insurance have been noted and reaffirmed time and time again by California
courts that have uniformly required primary insurance to be exhausted in continuous injury cases
before excess policies are implicated. [Citation.] Indeed, the rule of horizontal exhaustion at the
primary level is premised on several factors that were absent in Montrose, including that: (i)
primary policies attach as first dollar coverage and have an immediate obligation to respond; (ii)
primary policies receive significantly higher premium and offer lower limits in consideration for
greater claims adjustment and defense resources; and (iii) primary coverage has the right to control
defense and settlement without input from excess insurers.” (Fn. omitted.) The excess insurers cite
cases discussing these “qualitative differences” between primary and excess policies and argue that
these differences compel the conclusion that an insured under an excess policy must be required
to horizontally exhaust all primary coverage before the excess policy is triggered. (See Signal
Companies v. Harbor Insurance Company (1980) 27 Cal.3d 359, 365, 165 Cal.Rptr. 799, 612
P.2d 889 [“The policyholder pays for two kinds of liability coverage, each at a different rate. The
premium charged by the primary insurer ... takes into account costs of defense, including legal
fees, which the primary insurer normally provides.”] Diamond Heights Homeowners Association
v. National American Insurance Company (1991) 227 Cal.App.3d 563, 577-578, 277 Cal.Rptr.
906 [“Generally, the primary insurer alone owes a duty to provide and bear all costs of the defense,
with a corresponding right of control over the defense. The excess carrier has no right or duty to
participate in the defense, absent contract language to the contrary, until the primary policy limits
are exhausted.”].)
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Initially, we note that the differences between primary and excess coverage hold true whether
vertical or horizontal exhaustion applies. More importantly, the differences provide little
justification for construing the policy language interpreted in Montrose III differently simply
because primary coverage purchased often many years later for other policy periods remains
outstanding.


As to the difference in the premiums paid for primary and excess coverage, the designated policies
calculated premiums on a percentage ranging from 6 *29  percent to 25 percent of the underlying
primary insurance premiums. The premiums reflect the different risks and obligations assumed by
**701  primary and excess insurers. The evaluation of risk based on the assumption of vertical
exhaustion is straightforward and can be made based on known parameters. However, if the risk
assessment were to be made based on the assumption of horizontal exhaustion, the evaluation
would be speculative and unpredictable. Under the eight designated policies, coverage is specified
to attach on six of the policies after $1,000,000 in ultimate net loss and after $250,000 in ultimate
net loss for the remaining two policies. If horizontal exhaustion of all primary insurance were
required to trigger the coverage, the level of liability at which the excess coverage would attach
would be unascertainable. Braun would not be permitted to access coverage under the excess
policies until it had exhausted all primary insurance for each of the years during which damage
occurred. In a continuing loss case such as this, coverage would not be triggered until Braun had
incurred losses far in excess of $250,000 or $1 million. The difference between premiums paid
for excess and for primary policies does not justify an interpretation that renders the point of
attachment so unpredictable and unascertainable when the policy is issued.


[6]  [7] Nor do the differing defense obligations compel horizontal exhaustion. It is well settled
that an excess insurer has no duty to defend unless the underlying primary insurance is exhausted,
absent policy language to the contrary. (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27
Cal.3d 359, 368–369, 165 Cal.Rptr. 799, 612 P.2d 889.) This rule applies whether horizontal or
vertical exhaustion is required. From the perspective of the insured, one would reasonably expect
the excess insurer to contribute to the defense once the scheduled primary policies have been
exhausted and the attachment points reached. (See Montrose III, supra, 9 Cal.5th at p. 234, 260
Cal.Rptr.3d 822, 460 P.3d 1201 [“Consideration of the parties’ reasonable expectations favors a
rule of vertical exhaustion rather than horizontal exhaustion.”].) That is the benefit for which the
insured paid premiums. (Id. at p. 236, 260 Cal.Rptr.3d 822, 460 P.3d 1201 [“[V]ertical exhaustion
in a continuous injury case” allows for “immediate access to the insurance it purchased.”].)
Interpreting the provisions of the excess policies to mean what the Supreme Court in Montrose
III held they mean will, in the absence of explicit language to the contrary, require the excess
carriers to assume responsibility for defense and indemnity once the directly underlying primary
policies have been exhausted. Whatever the rights of the excess carriers may be to contribution
from primary insurers whose policies do not directly underlie the excess policy is a different
question that is not now before us, and on which we express no opinion. We hold simply that
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(absent an explicit policy provision to the contrary) the insured becomes entitled to the coverage
it purchased from the excess carriers once the primary policies specified in the excess policy have
been exhausted.


*30  Prior to the Supreme Court's decision in Montrose III, some appellate courts concluded that
in a continuing loss situation, an excess insurer has no obligation “to ‘drop down’ and provide a
defense to a common insured before the liability limits of all primary insurers on the risk have
been exhausted.” (Community Redevelopment Agency v. Aetna Casualty & Surety Co. (1996)
50 Cal.App.4th 329, 332, 57 Cal.Rptr.2d 755; see also Padilla Constr. Co. v. Transportation
Ins. Co. (2007) 150 Cal.App.4th 984, 986, 58 Cal.Rptr.3d 807 [“California's rule of ‘horizontal
exhaustion’ in liability insurance law requires all primary insurance to be exhausted before an
excess insurer must “drop down” to defend an insured, including in cases of continuing **702
loss.”].) These cases, however, rely on an interpretation of policy language rejected by the Supreme
Court in Montrose III. (See Community Redevelopment, supra, 50 Cal.App.4th at p. 341, 57
Cal.Rptr.2d 755; Padilla Constr. Co. v. Transportation Ins. Co., supra, 150 Cal.App.4th at p. 988,
58 Cal.Rptr.3d 807.) While those cases hold, for example, that “other insurance” clauses preclude
attachment of coverage until there has been horizontal exhaustion, Montrose III holds otherwise.
Moreover, insofar as Community Redevelopment, supra, 50 Cal.App.4th at p. 341, 57 Cal.Rptr.2d
755 addresses the relative obligations as between the various insurers, and not the excess insurer's
obligations to the insured, it is distinguishable. While the court in Padilla, supra, 150 Cal.App.4th
at page 988, 58 Cal.Rptr.3d 807, involved an action by an insured seeking declaratory relief against
its excess insurer, the court's extension of Community Redevelopment can no longer be justified
after Montrose III.


c. The remaining excess insurance policies


[8] The trial court concluded that each of the remaining 137 excess insurance policies require
horizontal exhaustion. Braun challenges the trial court's conclusion as to two categories of policies.
First, Braun challenges the court's determination with respect to five higher level excess policies
issued between 1981 and 1986 to Santa Fe International and its subsidiaries, which includes
Braun. 8  Each policy includes among the “interest covered” “all sums which the assured shall be
obligated to pay or incurs as costs and/or expenses by reason of liability imposed on the assured
by law or assumed by the Assured under contract or agreement on account of personal injury ...
all in connection with the land and/or airborne and/or waterborne operations of the assured.” The
policies provide that the insurers “shall only be liable for the excess of ... the amount covered
under assured's primary comprehensive general and automobile liability, protection and indemnity
and excess employers’ liability policies where interests are insured thereunder and also *31
hereunder, it being understood and agreed that such primary insurances may have anniversary dates
other than 1st July.” 9  The policies do not contain schedules identifying the primary or underlying
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insurance to which they are excess. The policies also include a generally worded “other insurance”
provision. 10  Under Montrose III, supra, 9 Cal.5th at pages 232-233, 260 Cal.Rptr.3d 822, 460
P.3d 1201, the excess insurers’ reliance on the “other insurance” provision is not well taken. To
the contrary, the reference in **703  the policies to underlying primary insurance by date supports
the conclusion that exhaustion is required only of primary policies that overlap with the policy
period of the excess policies.


8 These policies provide a layer of coverage between $10 million and $100 million in “towers”
of coverage that total between $100 million and $290 million in coverage annually. By
extension, Braun challenges the court's determination as to an additional 21 policies that
follow form to one of the five policies at issue.


9 Four of the policies are identical. The fifth policy, which was the first entered, reads: “It being
understood and agreed that such primary insurance has an anniversary date of 1 st  December
but 1 st  January [with] respect [to Braun's] primary automobile liability policy.”


10 The “other insurance” provisions read: “Other insurances are permitted. [¶] If any named
assured hereunder, or any person or organization now or hereafter named as assured or
additional assured, has any other valid and collectible insurance against loss covered by
this policy, the insurance afforded by this policy with respect to such assured or additional
assured and such loss shall, in all cases, be excess of all other insurance carried by or inuring
to the benefit of such assured or additional assured.”


[9] Finally, Braun challenges the trial court's ruling with respect to a single excess policy issued
by London covering the period from December 1985 to December 1986. This policy provides
$5 million in coverage for each occurrence in excess of $5 million per occurrence. The policy
provides, “The assurer shall be liable for the excess where the amount deductible under this policy
is exceeded by (A) the cost of investigating and/or successfully defending any claim or suit against
the assured based on liability or an alleged liability of the assured covered by this insurance, or (B)
the amount paid by the assured either under judgment or an agreed settlement based on the liability
covered herein including all costs, expenses of defense and taxable disbursements.” This policy
expressly attaches upon satisfaction of the deductible amount and does not require horizontal
exhaustion. (State of California v. Continental Ins. Co. (2017) 15 Cal.App.5th 1017, 1032, 223
Cal.Rptr.3d 716.) The fact that the policy incorporates a generally worded “other insurance” clause
from another policy does not negate the unambiguous language requiring vertical exhaustion.
(Montrose III, supra, 9 Cal.5th at pp. 232-233, 260 Cal.Rptr.3d 822, 460 P.3d 1201; Carmel
Development Co. v. RLI Ins. Co. (2005) 126 Cal.App.4th 502, 511, 24 Cal.Rptr.3d 588.) The trial
court erred in concluding otherwise.


B. Evidence of Exhaustion
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[10] The excess insurers contend that even if the trial court incorrectly interpreted their policies
to require horizontal exhaustion of the primary policies, this court must still affirm the judgment
because the error was not prejudicial. They point out that Braun failed to present admissible
evidence of exhaustion of any primary policy during the Phase II trial and argue that Braun's *32
subsequent attempts to introduce such evidence was properly rejected. The excess insurers explain,
“To be clear, respondents are not arguing that Braun can never try to establish that there has been
exhaustion of primary policies based solely on post-Phase IIB payments of claims that exhaust
the primary aggregate limits. But this judgment should be affirmed. Braun may not introduce in
this case any evidence of claim payments that existed at the time of the October 2012 Phase IIB
trial.... Braun cannot now seek to prove primary exhaustion by combining better evidence of ‘old’
payments and ‘new’ payments.” (Boldface omitted.)


We cannot agree. Faced with a ruling requiring horizontal exhaustion of all primary policies, there
was no reason for Braun to introduce evidence of vertical exhaustion. The failure to do so hardly
suggests the absence of such evidence. The error in interpretation alone requires remand for the
opportunity to present such evidence. Moreover, even if the underlying policies were not exhausted
in 2012, they may well have been subsequently exhausted and there is no good reason to require
Braun to file new proceedings to obtain the coverage that has now attached. Contrary to the excess
insurers’ argument, Braun is not barred from relying on evidence of payments made on claims
before October 2012 if together with subsequent payments the primary limits have been exceeded.


II. Cross-appeal
[11] Respondents filed a protective cross-appeal challenging one aspect of the trial court's Phase
IIA decision regarding the burden of proof to establish that the **704  claims paid by Braun's
primary insurers were correctly allocated to products liability claims rather than “premises/
operations” claims. Because we shall remand to permit Braun to submit additional evidence
of exhaustion in conformity with our interpretation of the excess policies as requiring vertical
exhaustion, we address the merits of respondents’ cross-appeal.


In its Phase IIA decision, the trial court concluded that “absent provision in a designated policy
expressly to the effect that coverage will not occur unless and until payment of underlying
insurance limits is made and is demonstrated to be properly allocated then proper allocation need
not be shown by Braun as part of its prima facie case.” The court held that Braun may rely
on the allocations made by its primary insurers in satisfying its burden of proof. 11  The court
explained that a “requirement that Braun prove that each payment under the underlying policies
was properly allocated would be a huge if not impossible task. In part each underlying claim
and there are large number of *33  them here would have to be analyzed. This could implicate
attorney work product and attorney client communications held by those who made the original
allocation decision. Many payments under the underlying policies likely involved judgment calls
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by whoever was administering claims resolution. Revisiting those decisions could be daunting. [¶]
The excess insurers have not demonstrated any ambiguities in any designated policy threshold of
coverage or attachment of liability language. Even if there were such ambiguities it would not be
reasonable to interpret the policies to include the requirement that Braun prove that each payment
under the underlying policies was in accordance with the terms of such policy. [¶] Further support
for this conclusion is found in the duty of good faith and fair dealing that is implied in every
insurance policy under California law. [Citation.] Among other things this duty requires that the
underlying insurers were obligated to conduct thorough investigations of claims which provides
a sufficient degree of reliability to the decisions made. [Citation.] In light of this duty it would
not be reasonable to interpret the designated policies as requiring that Braun must prove that any
payment allocations of the underlying coverage payments were in accordance with the provisions
of the respective policies.”


11 Under the terms of various settlement agreements, all of the underlying claims were
designated as products liability claims.


The court acknowledged, however, that once Braun has made its prima facie showing, the excess
insurers may submit evidence negating one or more elements of the prima facie case. The court
expressly held that Braun retains the burden of proving all elements of its claim for coverage and
that the excess insurers “do not have the burden of proof as to matters for which they submit
evidence to demonstrate that notwithstanding Braun's evidence, Braun cannot establish a prima
facie case.”


We find no error in the court's ruling. The excess insurers assert “ ‘the burden is on the insured to
bring the claim within the basic scope of coverage.’ ” (Waller v. Truck Insurance Exchange, Inc.
(1995) 11 Cal.4th 1, 16, 44 Cal.Rptr.2d 370, 900 P.2d 619; Aydin Corp. v. First State Ins. Co. (1998)
18 Cal.4th 1183, 1188, 77 Cal.Rptr.2d 537, 959 P.2d 1213.) Respondents do not dispute that the
underlying claims are covered. They dispute how payments purportedly on those claims should be
allocated. The trial court correctly held that Braun could satisfy its burden by relying on the primary
insurer's allocation. Contrary **705  to the excess insurer's argument, the trial court's ruling did not
prevent them from challenging that showing with respect to any given claim. The excess insurers
suggest that the “trial court held that the excess insurers could only challenge the primary insurers’
characterization [of a claim as a product liability claim] in very limited circumstances, such as
by showing bad faith, fraud or collusion on the part of Braun.” We find no such limitation in the
court's decision. The court merely held that respondents carry the burden of producing evidence
of any affirmative defenses, but that Braun retains the burden of proving its right to *34  coverage
if presented with evidence disputing its prima facie showing. 12  Accordingly, we find no merit in
the excess insurers’ cross-appeal.
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12 Since respondents offered no such evidence, we need not consider in the abstract what facts
might be shown to negate the prima facie showing. We note such out-of-state decisions as
Carrier Corp. v. Allstate Ins. Co. (N.Y.Sup.Ct., Nov. 21, 2018, No. 2005-EF-7032) 2018
WL 7137965 p. *5, 2018 N.Y.Misc. Lexis 6781 pp. *14-*15 [“An excess insurer may
not challenge the propriety of a primary insurer's payment or allocation decisions absent
collusion to defraud the excess insurer”], but have no occasion to pass on such matters at
this juncture.


Disposition


The judgment is reversed, and the matter remanded for further proceedings. The parties are to bear
their own costs on appeal.


WE CONCUR:


STREETER, J.


TUCHER, J.


All Citations


52 Cal.App.5th 19, 265 Cal.Rptr.3d 692, 20 Cal. Daily Op. Serv. 6958, 2020 Daily Journal D.A.R.
7292


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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27 Cal.3d 359, 612 P.2d 889, 165 Cal.Rptr. 799, 19 A.L.R.4th 75
Supreme Court of California


SIGNAL COMPANIES, INC., et al., Plaintiffs and Appellants,
v.


HARBOR INSURANCE COMPANY, Defendant and Respondent


L.A. No. 31201.
Jul 3, 1980.


SUMMARY


In an action by the primary liability insurer of an oil company against the company's excess insurer,
the trial court denied the primary carrier any contribution from the excess carrier for any part of
the amount the primary carrier had expended for investigation and defense of a damage action
brought by a city against the insured which was settled by payment of the primary insurance policy
limit of $25,000, and $10,000 from the $10 million limit excess insurance policy. The excess
policy provided that its coverage would not attach until either the primary insurer had admitted
liability or the insured had been adjudged liable and the full primary exposure had been paid and
satisfied. It further recited that it was subject to the same terms and conditions as the primary policy
except as to the obligation to investigate and defend, and that, if a claim appeared likely to exceed
the primary limits, the insured was required to obtain the excess insurer's written consent before
incurring costs. The excess insurer was to contribute proportionately to defense costs only if it had
consented “to the proceeding continuing.” Before the settlement was effected, the primary carrier
had requested the excess carrier to share in the costs of the defense and it had declined. (Superior
Court of Los Angeles County, No. C 999777, John A. Loomis, Judge.)


The Supreme Court affirmed, holding that the excess carrier was not obligated to contribute under
its policy provisions, since the defense costs were incurred by plaintiff in the performance of its
contractual obligation to its insured to afford a defense before its coverage was exhausted, before
notification to defendant that its participation in defending the action was desired, and without
plaintiff having sought or obtained defendant's written consent to incur costs. The court further
held that there was no showing of any compelling equitable principle *360  that would justify
imposing an obligation on defendant in contravention of its policy provisions. The court also held
that the two policies were not contracts “between the same parties,” within the meaning of Civ.
Code, § 1642, so as to require that they be construed together. (Opinion by Richardson, J., with
Mosk, Clark, Manuel and Newman, JJ., concurring. Separate dissenting opinion by Staniforth,
J., *  with Bird, C. J., concurring.)
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* Assigned by the Chairperson of the Judicial Counsel.


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Insurance Contracts and Coverage § 107--Extent of Loss of Insured and Liability of Insurer--
Liability and Indemnity Insurance-- Obligation to Defend Insured--Primary and Excess Insurers.
In an action by the primary liability insurer of an oil company against the company's excess
insurer, the trial court properly determined that defendant was not obligated to contribute to costs
of defending the insured in an action against it by a city that was settled by payment of the primary
coverage limit of $25,000 and $10,000 of the excess coverage limit of $10 million, where such
costs were incurred by plaintiff in the performance of its contractual obligation to its insured to
afford a defense before its coverage was exhausted and before notification to defendant that its
participation in defending the action was desired, where defendant's policy explicitly stated that
its liability would not attach until the primary coverage had been exhausted, and that the duty to
contribute to costs would arise only if the insured obtained defendant's written consent to incur
costs, which it neither sought nor obtained, and where there was no showing of any compelling
equitable principle that would justify imposing an obligation on defendant in contravention of its
policy provisions. The insured could not reasonably expect that defendant would be required to
contribute to the costs of defense or to provide a defense prior to exhaustion of plaintiff's policy
limits, and plaintiff was not entitled to expect defendant to contribute to the insured's defense in
the absence of a prior demand and without defendant's written consent.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 509; Am.Jur.2d, Insurance, § 1815.] *361


(2)
Insurance Contracts and Coverage § 9--Double Insurance--Basis of Insurer's Obligations.
The reciprocal rights and duties of several insurers who have covered the same event do not arise
out of contract for their agreements are not with each other. The respective obligations flow from
equitable principles designed to accomplish ultimate justice in the bearing of a specific burden.
As those principles do not stem from agreement between the insurers, their application is not
controlled by the language of their contracts with the respective policy holders.


(3)
Insurance Contracts and Coverage § 107--Extent of Loss of Insured and Liability of Insurer--
Liability and Indemnity Insurance--Obligation to Defend Insured--Primary and Excess Insurers.
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The provision of Civ. Code, § 1642, that “several contracts relating to the same matters, between
the same parties, and made as parts of substantially one transaction, are to be taken together,”
had no application to a dispute as to responsibility for payment of costs of defending a liability
claim between an oil company's primary insurance carrier and its excess carrier. The parties to the
two contracts were not the same. Furthermore, nothing in the primary contract made it contingent
upon, or required the existence of, excess coverage and nothing in the excess contract made it
dependent upon the existence of the specific contract between the primary carrier and insured,
although a primary policy was required. The contracts were separately negotiated with the insured
with different dates of inception and termination. Thus, the two documents were separate contracts
requiring independent interpretation.


COUNSEL
Brewster L. Arms, William J. Currer, Jr., and Richard T. Kayaian for Plaintiffs and Appellants.
Morris & Polich, Landon Morris, John K. Morris, Robert S. Wolfe and Herbert S. Brumer for
Defendant and Respondent.
Gibson, Dunn & Crutcher, John L. Endicott, Robert A. Miller, Hancock, Rothert & Bunshoft,
Harlow P. Rothert, LaBrum & Doak, *362  Edward C. German, Michael D. Gallagher, Lewis,
D'Amato, Brisbois & Bisgaard, Robert F. Lewis and M. Patricia Marrison as Amici Curiae on
behalf of Defendant and Respondent.


RICHARDSON, J.


Plaintiff, Pacific Indemnity Company (Pacific), a primary liability insurer, appeals from a
judgment which relieved defendant Harbor Insurance Company (Harbor), an excess insurer, from
any contribution for the costs of defense incurred on behalf of an insured of the parties. The
issue presented is the proper allocation between insurance carriers of defense costs incurred in
defending the insured when the amount of settlement of the underlying tort claim exceeds the
limits of primary insurance coverage thus requiring some contribution by the excess insurer. We
will affirm the trial court's judgment which, under the circumstances, imposed the defense costs
on Pacific, the primary carrier.


The Signal Companies and Signal Oil and Gas Company (Signal) purchased a policy of public
liability insurance from Pacific. The policy, in effect from October 1, 1962, through September
30, 1965, provided that, for an annual premium of approximately $106,000, Pacific would afford
primary insurance for liability for specified types of bodily injury and property damage to a
limit of $25,000. Under the policy Pacific agreed that it would defend Signal in any civil actions
against Signal arising under the insured risks, and would also pay defense costs in addition to the
“applicable limit of liability” of the policy.


Shortly thereafter, Signal purchased from Harbor “Excess Bodily Injury and Property Damages”
insurance. The Harbor policy provided that its excess coverage of $10 million would not attach
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until either the primary insurer had admitted liability or Signal had been adjudged liable and the
full primary exposure had been paid and satisfied. The Harbor policy further recited that it was
subject to the same terms and conditions as the primary policy “except as regards ... the obligation
to investigate and defend.” Defining “costs” as “understood to mean interest accruing after entry
of judgment, investigation, adjustment, and legal expenses,” Harbor's agreement further provided
that if a claim or claims appeared likely to exceed the primary limits, Signal was required *363  to
obtain Harbor's written consent before incurring costs. In the event that the settlement of any claim
against the insured exceeded the limits of the primary policy, Harbor agreed, if it had consented
“to the proceedings continuing,” to contribute a pro rata share of the defense costs based upon
the proportion which its contribution bore to the ultimate settlement by, or judgment against, its
insured.


On December 13, 1963, in the City of Los Angeles (City), the Baldwin Hills reservoir and dam
collapsed. City and its Department of Water and Power (DWP) settled the individual claims of
property owners arising from the disaster. City and DWP then filed two civil actions, one as
subrogors of the individual claimants, the other on their own behalf, seeking approximately $25
million in damages resulting from the dam and reservoir failure. Signal was one of numerous
oil companies which were named as defendants in the first amended complaint alleging that soil
subsidence induced by subterranean oil well digging structurally weakened the dam. In 1967
service of the complaint was effected on Signal which thereupon forwarded copies of the complaint
to its carriers, Pacific and Harbor.


Pacific, as the primary insurer, arranged for and provided Signal's defense. The entire litigation
against all defendants ultimately was settled in 1971 for approximately $3 million, of which
$35,000 was contributed on behalf of Signal. Pacific paid its policy limits of $25,000 and Harbor
contributed $10,000.


At all times during the pendency of the litigation, the attorney representing Signal on behalf of
Pacific, William Currer, asserted that Signal was not liable to any plaintiff because of the distance
of the Signal wells from the dam, and he so informed Harbor. Nonetheless, on February 4, 1970,
Attorney Currer, on behalf of Signal, sent a telegram to Harbor which read in part: “This case may
now be adjustable for a sum in excess of primary coverage. ... We want to know how much in
excess of the primary coverage you are willing to pay to adjust this claim. Otherwise proceedings
must continue and Signal Oil and Gas Company will consider that you have consented to contribute
to the cost including attorney fees and expert witnesses for the proceedings about to commence.”


The telegram was followed by a telephone conversation between Attorney Currer and John
Callaghan, Harbor's claims manager, in which Currer suggested to Callaghan that Signal contribute
$30,0000 to a proposed *364  settlement with the plaintiffs. Callaghan promptly agreed that
Harbor would contribute $5,000 of that amount. Currer then wrote to Callaghan, under date of
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February 6, 1970, confirming Harbor's agreement to contribute, and asserting for the first time that
Pacific believed that Harbor had an equitable duty to contribute to defense costs “in the proportion
which the primary limits bear to the excess limits.” In a responding letter on February 10, 1970,
Callaghan rejected Currer's assertion that Harbor was required to contribute to the defense costs.
Callaghan noted that Harbor possessed no information which pointed to Signal's possible liability,
and requested that Currer furnish Callaghan with certain information on the case. Currer replied by
stating that he believed that plaintiffs' case against Signal was very weak and that Signal might be
dismissed from the suit upon motion after plaintiffs rested, and possibly after opening statements.
A few days later, Currer advised Harbor that the case could be settled for $35,000 from Signal,
which would require a $10,000 contribution from Harbor. Harbor again promptly agreed to pay
$10,000, and the litigation against Signal was settled for $35,000.


Thereafter, Pacific renewed its demand that Harbor contribute to the $95,000 legal expenses
incurred by Pacific for Signal's defense. Harbor refused and this action followed. Signal, although
a nominal plaintiff, had incurred no defense expenses and therefore, as noted by the trial court, had
no basis for recovery. The litigation thereafter proceeded between the affected insurance carriers
alone.


The trial court ruled that Harbor was not obligated to contribute to the defense expenses. The
court reasoned that under the express terms of Harbor's excess policy, Harbor was obligated to
pay defense costs if the claim was settled for a sum in excess of the primary limits provided that
Harbor had agreed to a “continuation of the proceedings.” Because Harbor had promptly agreed
to contribute the amounts necessary on its part to settle the case, the court found that there was no
“continuation” of the proceedings, thus absolving Harbor under the terms of its policy.


The court further concluded that the two policies could not be construed as one contract, and that
Signal had no particular expectation as to which of its two insurers would provide a defense—
only that a defense would be provided. Finally, the trial court rejected Pacific's contention that the
principles announced in Aetna Cas. & Surety Co. v. Certain Underwriters (1976) 56 Cal.App.3d
791 [129 Cal.Rptr. 47], were controlling. *365


(1a) Upon reviewing Pacific's various contentions, we agree with the trial court's conclusion
that Harbor was not obligated to contribute to the defense costs which were incurred by Pacific
before Pacific's coverage was exhausted and before notification to Harbor that its participation in
defending the action was desired.


We dispose of a preliminary question, namely, once a carrier (in this instance, Pacific) has paid its
full policy limits has it thereby exhausted its obligation to defend its insured? There is disagreement
among the authorities. (14 Couch on Insurance (2d ed. 1965) § 51:49 at pp. 542-543 and cases
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cited therein.) This issue, however, is presented to us only marginally because in the matter before
us the exhaustion of primary coverage and the settlement of all claims occurred simultaneously.


Recently, in Transit Casualty Co. v. Spink Corp. (1979) 94 Cal.App.3d 124 [156 Cal.Rptr. 360]
(disapproved in part in Commercial Union Assurance Cos. v. Safeway Stores, Inc. (1980) 26 Cal.3d
912 [164 Cal.Rptr. 709, 610 P.2d 1038]) Justice Paras summarized very well, within the context
of an action alleging a wrongful refusal to settle, the relationship between excess and primary
coverages: “The policyholder pays for two kinds of liability coverage, each at a different rate.
The premium charged by the primary insurer supports more localized claims adjustment facilities
than those of the excess carrier. It takes into account costs of defense, including legal fees, which
the primary insurer normally provides. The excess carrier is less frequently confronted with loss
possibilities and, when it is, may employ local adjusters. The primary insurer is assisted, not
impeded, by the active participation of another carrier with a stake in the negotiations. Self-interest
will impel the primary carrier to take the lead when settlement value is well within its policy limits,
the excess carrier when the claim invades its own policy exposure. When settlement value hovers
over the fringes of both policies, both carriers may collaborate.” (94 Cal.App.3d at p. 135.) Even
if the carriers do not collaborate, as we recently noted in Commercial Union, supra, the primary
carrier, in settling an action, owes a duty of good faith to the excess carrier based on the theory of
equitable subrogation. (26 Cal.3d at pp. 917-918.)


In the case at bench the trial court refused to impose on Harbor any obligation to contribute to
defense costs because no such costs were incurred following the settlement, and Pacific's primary
duty to defend did not terminate until settlement. Pacific has conceded that, except for *366
insubstantial amounts, all of the defense costs for which it seeks Harbor's contribution were
incurred prior to Currer's request that Harbor contribute to the settlement and costs of defense.
Pacific responds, however, that once the excess insurer has been given notice that the tort claim
against its insured might invade the excess coverage, and the amount of potential exposure is
reasonably ascertainable, the excess insurer should be obligated to participate immediately in the
defense, either directly with the claimant or, indirectly, by contribution to the primary carrier.


The acceptance of Pacific's position, however, essentially would make Harbor a coinsurer with
Pacific with a coextensive duty to defend Signal. Pacific relies on Aetna Cas. & Surety Co. v.
Certain Underwriters, supra, in arguing that Harbor had a coextensive duty to defend Signal
because Signal's potential liability was in excess of the combined coverage afforded by both
insurers. Aetna is clearly distinguishable, however. In that case, Union Oil Company (Union) had
three insurance policies. Aetna Casualty and Surety Company (Aetna) provided primary coverage
up to $50,000, and Harbor and Lloyds of London (Lloyds) each extended coverage for 50 percent
of any excess loss to a limit of $475,000. Lloyds provided an additional $21 million of excess
coverage. When a substantial property loss occurred due to a mishap involving a Union oil well
located in the Santa Barbara Channel, Aetna undertook Union's defense and paid its $50,000
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primary coverage in settlement of various individual claims. Before exhausting its full limits of
liability, Aetna advised Harbor and Lloyds that once its policy limits were paid, its duty to defend
would thereupon terminate and Harbor and Lloyds would be required to assume that duty. The
excess carriers refused to defend, and Aetna, reserving its right to deny liability for any further
defense, continued its representation. Thereafter, Harbor paid its full policy limits and Lloyds paid
more than $800,000 in claims.


Harbor and Lloyds, in denying their obligations to defend relied on language similar to that
contained in the Harbor policy before us which provided that their obligation to investigate and
defend differed from that of the primary carrier. Harbor and Lloyds each contended that there was
no explicit obligation to defend. The Court of Appeal nonetheless found that the excess insurers
had an implied duty to defend because their policies did not expressly exclude or deny such a
duty. Additionally, the Aetna court held that “appellants [Harbor and Lloyds] as insurers have a
coexisting and coequal obligation to defend *367  as representatives and on behalf of the insured
Union, with reference to all of the excess claims.” (Aetna, supra, 56 Cal.App.3d at p. 801, italics
added.) The court further held that “under the facts at bench after the payment of the $50,000 of
primary coverage, the primary carrier Aetna had no further duty to provide a defense without the
right of reimbursement from the excess carriers. The amount of reimbursement is dependent upon
facts relative to the total amount paid by all carriers, the proportion of each insurer's payment to
the total, all properly determinable by the trial court.” ( Id., at p. 804, italics added.)


Although Aetna involved costs of defense when the primary carrier had clearly exhausted its policy
limits and the proceedings continued, Pacific would apply the Aetna holding to require the excess
carrier to participate in the defense of the insured as soon as it is notified of the claim, and even
though the primary insurance coverage has not as yet been exhausted.


The foregoing result urged by Pacific is untenable for several reasons. First, Harbor's policy
explicitly states that its liability would not attach until the primary coverage has been exhausted.
Next, the same policy provides that the duty to contribute to costs would arise only if Signal
obtained Harbor's written consent to incur costs which Signal neither sought nor obtained.
Additionally, unlike the situation in Gray v. Zurich Insurance Co. (1966) 65 Cal.2d 263 [54
Cal.Rptr. 104, 419 P.2d 168], relied on by Pacific, it is unnecessary to impose an immediate duty
to defend on the excess carrier to afford the insured that to which it is entitled, namely, the full
protection of a defense on its behalf. In Gray, we held that where “the potential of liability under
the policy” exists, an insurer is obligated to defend because the duty to defend and the duty to
indemnify were obligations under the policy and the duty to defend was not contingent on the
ultimate duty to indemnify. ( Id., at pp. 276-277; see also Comunale v. Traders & General Ins. Co.
(1958) 50 Cal.2d 654 [328 P.2d 198, 68 A.L.R.2d 883]; Continental Cas. Co. v. Zurich Ins. Co.
(1961) 57 Cal.2d 27 [17 Cal.Rptr. 12, 366 P.2d 455]; Lowell v. Maryland Casualty Co. (1966) 65
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Cal.2d 298 [54 Cal.Rptr. 116, 419 P.2d 180].) Unlike the situation in Gray, insofar as the duty to
defend is concerned, the insured here was fully protected by the primary insurer.


Finally, Pacific's fundamental contention would require Harbor to contribute to the defense costs
incurred by the primary carrier even *368  though excess liability might never attach and despite
the explicit provisions of Harbor's policy. This would be contrary to that line of cases which
hold that where there is excess coverage, whether by virtue of an excess clause in one policy or
otherwise, it is the primary insurer which is solely liable for the costs of defense if the judgment
does not exceed primary coverage. (See, e.g., National American Ins. Co. v. Insurance Co. of North
America (1977) 74 Cal.App.3d 565, 576 [140 Cal.Rptr. 828], and cases cited therein; Universal
Underwriters Ins. Co. v. Aetna Ins. Co. (1967) 249 Cal.App.2d 144, 152 [57 Cal.Rptr. 240].) These
cases have held generally that even though the claim against the insured may be for a sum in excess
of the primary coverage, the primary insurer is obligated to provide a defense and may not seek
contribution from the excess carrier even though its successful settlement or defense relieves the
excess insurer from indemnifying the injured party. (Ibid.)


Pacific further argues that because the excess coverage was ultimately invaded for purposes of
settlement, Harbor was required to contribute to the defense costs. Pacific relies on Continental
Cas. Co. v. Zurich Ins. Co., supra, wherein we held that “all obligated carriers who have refused
to defend should be required to share in costs of the insured's defense, whether such costs were
originally paid by the insured himself or by fewer than all of the carriers.” (57 Cal.2d at p. 37.)


Continental presented significant factual dissimilarities, including three separate insureds and
three separate policies, each providing primary coverage with a primary obligation to defend. The
insurance companies, relying on various clauses in their respective policies requiring either that
proration occur in the event of other coverage or that coverage would be deemed excess in the
event of other primary coverage, each disputed which company was obligated to indemnify and
defend. The insured defendant in the underlying tort action demanded a defense from all three
companies. After determining the relative duties to indemnify and which companies were primary
and which excess, we then held that the three companies were liable for defense costs on a pro rata
basis determined by the amount of contribution to the judgment against the insured.


None of the Continental carriers was solely or explicitly an excess insurer. Each provided primary
coverage with a concomitant duty to defend upon which the insured was entitled to rely. (See Gray,
supra.) In addition, each of the carriers in Continental was tendered the defense *369  and two
of the three refused to participate after the tender. The insured potentially could have been left
without a defense.


Unlike the situation in Continental, where the relative obligations of different carriers who have
assumed the same primary risk must be adjusted, we are here concerned with the obligation of a
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carrier that is expressly designated as an excess insurer. In such a situation there is no reasonable
basis for assuming that the reasonable expectations of either the insured or the primary carrier were
that the excess carrier would participate in defense costs beyond the express terms of its policy.


We expressly decline to formulate a definitive rule applicable in every case in light of varying
equitable considerations which may arise, and which affect the insured and the primary and excess
carriers, and which depend upon the particular policies of insurance, the nature of the claim made,
and the relation of the insured to the insurers. (Cf. Gray, supra, 65 Cal.2d at pp. 276-277.) (2)
Moreover, we affirm the wisdom expressed in Amer. Auto. Ins. Co. v. Seaboard Surety Co. (1957)
155 Cal.App.2d 192, 195-196 [318 P.2d 84]: “The reciprocal rights and duties of several insurers
who have covered the same event do not arise out of contract, for their agreements are not with
each other. ... Their respective obligations flow from equitable principles designed to accomplish
ultimate justice in the bearing of a specific burden. As these principles do not stem from agreement
between the insurers their application is not controlled by the language of their contracts with
the respective policy holders.” (See also National American Ins. Co. v. Insurance Co. of North
America, supra, 74 Cal.App.3d at p. 577.)


(1b) To impose an obligation on Harbor to reimburse Pacific in contravention of the provisions
of its policy could only be justified, however, by some compelling equitable consideration. We
find no such consideration here. Before seeking Harbor's contribution to the settlement, Pacific
acted in all respects for its own benefit. The defense costs at issue were incurred by Pacific in
the performance of its contractual obligation to its insured to afford a defense. The expenses were
incurred almost entirely prior both to settlement of the litigation and exhaustion of Pacific's policy
coverage. As we have noted, Pacific bore the primary obligation to defend and to protect both its
insured and, through subrogation principles, the excess carrier from excess liability. ( Commercial
Union, supra.) *370


When the opportunity was presented to settle the tort claims against the insured and Pacific
informed Harbor of that fact, the two carriers were then acting at arms' length. Attorney Currer,
Pacific's counsel acting for Signal, consistently took the position that Signal's liability was
extremely doubtful. Had Harbor at that time refused to contribute to settlement, Pacific potentially
could have incurred substantial additional costs in the expected two- to three-month trial. Harbor
did not refuse to contribute, however, but instead promptly facilitated settlement by contributing
$10,000. If, under these circumstances, Pacific intended at the time of demand for a settlement
contribution to impose an additional obligation on Harbor to contribute also to defense costs as part
of the overall settlement, Pacific should have obtained Harbor's agreement to such contribution as
part of the settlement. Because it did not do so, no equitable basis appears for shifting to Harbor
costs which Pacific had previously incurred primarily on its own behalf, in discharge of its own
contractual obligations.
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(3) Finally, we reject Pacific's contention that the two insurance contracts should be read together
as one instrument. Pacific argues that such a construction benefits the insured both by providing
a single system for the handling of the defense and defense costs incurred on Signal's behalf, and
requiring that the primary and excess carrier share the costs of defense.


In support of this argument Pacific relies on section 1642 of the Civil Code which in aid of
contractual interpretation provides “Several contracts relating to the same matters, between the
same parties, and made as parts of substantially one transaction, are to be taken together.” (Italics
added.) However, Pacific's argument ignores a basic prerequisite to unified interpretation, namely,
that the parties to the contracts must be the same. This, of course, is untrue in the matter before
us. Furthermore, nothing in the Pacific contract made it contingent upon, or required the existence
of, excess coverage and nothing in the Harbor contract made it dependent upon the existence
of the specific contract between Pacific and Signal, although a primary policy was required.
The contracts were separately negotiated with the insured with different dates of inception and
termination. We conclude that the two documents are separate contracts and must be independently
interpreted.


(1c) In summary, Signal was protected by Pacific's duty to defend. We cannot conclude that Signal
reasonably expected that Harbor *371  would be required to contribute to the costs of defense or to
provide a defense prior to the exhaustion of Pacific's policy limits. Nor can we conclude that Pacific
was entitled to expect Harbor to contribute to Signal's defense in the absence of a prior demand
for Harbor's assistance in the defense and without Harbor's written consent to the costs incurred
as provided in the Harbor policy. Although an excess carrier, once a good faith request is made,
might in a given case be required to contribute to the continuing costs of defense after the primary
coverage limits are exhausted, we cannot say, under the facts at bench, that Harbor breached any
duty to defend. Having fulfilled its own contractual obligation to provide Signal a defense, Pacific
is not entitled to Harbor's contribution to Pacific's costs incurred in Signal's defense.


The judgment is affirmed.


Mosk, J., Clark, J., Manuel, J., and Newman, J., concurred.


STANIFORTH, J. *


* Assigned by the Chairperson of the Judicial Council.


I dissent.
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Harbor Insurance Company (Harbor) consented to Pacific Indemnity Company's (Pacific) pretrial
settlement of a commonly insured loss claim made against The Signal Companies (Signal) for
an amount $10,000 in excess of Pacific's (the primary insurer's) policy limits. By reason of these
admitted facts and the explicit words of paragraph 2(b) of Conditions of its contract, Harbor was
required to “contribute to the costs incurred” on behalf of its insured Signal “in the ratio that its
proportion of the ultimate net loss as finally settled bears to the total agreed settlement.”


I
Harbor is the excess insurer. Its policy provides: “Liability attaches to the Company ... only
after the primary ... insurers have paid or have been hald [sic] liable to pay the full amount of
their ... ultimate net loss liability. ...” (Endorsement No. 13, par. (A); italics added.) Concerning
Harbor's contractual duty to defend Signal, its policy (par. 5, Conditions) recites it is subject to
the same terms, warranties, conditions as the primary policy “(except ... as regards the premium,
the obligation to investigate and defend, the renewal agreement (if any), the amount and limits of
liability ..., and except as otherwise provided *372  herein) as are contained in or as may be added
to the policy/ies of the Primary Insurers. ...” (Italics added.)


Harbor's undertaking as to costs 1  is found in paragraphs 1, 2, subdivisions (a) and (b) of
Conditions: “1. Incurring of Costs. In the event of claim or claims arising which appear likely
to exceed the Primary ... Limit(s), no Costs shall be incurred by the Assured without the written
consent of the Company.


1 ”Costs“ as defined in Harbor's policy ”shall be understood to mean ... investigation,
adjustment and legal expenses. ...“ (Italics added.)


“2. Apportionment of Costs. Costs incurred by or on behalf of the Assured with the written consent
of the Company, and for which the Assured is not covered by the Primary ... Insurers, shall be
apportioned as follows:


“(a) Should any claim or claims become adjustable prior to the commencement of trial for not
more than the Primary ... Limit(s), then no Costs shall be payable by the Company.


“(b) Should, however, the amount for which the said claim or claims may be so adjustable exceed
the Primary ... Limit(s), then the Company, if it consents to the proceedings continuing, shall
contribute to the Costs incurred by or on behalf of the Assured in the ratio that its proportion of the
ultimate net loss as finally adjusted bears to the whole amount of such ultimate net loss.” (Italics
added.)


Pacific is the primary insurer. Under Coverage C (property liability), Pacific is obligated “[t]o
pay on behalf of the insured all sums which the insured shall become legally obligated to pay as
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damages because of the injury to or destruction of property, including the loss of use thereof” up
to $25,000, the policy limit.


With respect to the obligation to defend, Pacific's policy (par. II) reads in part: “It is further agreed
that as respects insurance afforded by this policy the Company shall (a) defend in the Insured's
name and behalf any suit against the Insured arising out of or alleging such destruction, and
seeking damages on account thereof, even if such suit is groundless, false or fraudulent; but the
Company shall have the right to make such investigation, negotiation, and settlement of any claim
or suit as may be deemed expedient by the Company;. ...” (Italics added.) *373


In the context of these policy provisions certain conceded facts become critical: (1) The claim
against Signal did not proceed to trial but “became adjustable” and was in fact settled before trial.
(2) The “ultimate net loss liability” was $35,000, $10,000 in excess of Pacific's duty to indemnify.
(3) Harbor expressly authorized Pacific's settlement proceedings that continued by the negotiations
process to fruition. (4) In satisfying the first $25,000, Pacific “paid ... the full amount ... of their
ultimate net loss liability.” (5) Harbor paid $10,000 in discharge of its portion of the loss.


The trial court found, since the claim was settled for $10,000 in excess of the primary policy
limits, that subdivision (2) of Conditions of Harbor's policy “applies to such situation.” The court
reasoned: “It provides for a contribution to the costs incurred where the claim can be settled in
excess of the primary limit.”


Thus the trial court correctly perceived the core of this contractual construction conundrum but
fell into error when it concluded: “However this provision applies only if the Company consents
to the proceedings continuing. The litigation did not proceed in the present case. Harbor promptly
agreed to pay its $10,000 contribution as soon as it was determined that the case could be settled
for $35,000. The case did not continue.”


The precise language of the Harbor policy does not yield itself to such (mis)interpretation.


II
Paragraph 2(b) of Conditions makes the primary insurer—Pacific—a third party beneficiary of the
insurance contract between Harbor and Signal.


Civil Code section 1559 provides: “A contract, made expressly for the benefit of a third person,
may be enforced by him at any time before the parties thereto rescind it.” (Italics added.) It has
long been the rule that principles of third party beneficiary contracts are applicable to policies of
insurance. (Murphy v. Allstate Ins. Co. (1976) 17 Cal.3d 937, 943 [132 Cal.Rptr. 424, 553 P.2d
584]; Bass v. John Hancock Mut. Life Ins. Co. (1974) 10 Cal.3d 792, 796-797 [112 Cal.Rptr. 195,
518 P.2d 1147]; Walters v. Marler (1978) 83 Cal.App.3d 1, 33 [ *374  147 Cal.Rptr. 655]; Mutual
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Benefit Life Ins. Co. v. Clark (1927) 81 Cal.App. 546, 554-555 [254 P. 306].) The third person
need not be named or identified individually to be an “express beneficiary” but may enforce the
contract if it can be shown it is a member of a class for whose benefit the contract was made.
(Johnson v. Holmes Tuttle Lincoln-Merc. (1958) 160 Cal.App.2d 290, 297 [325 P.2d 193].)


While Pacific was not named specifically as the beneficiary of the undertaking by Harbor in
paragraph 2(b), supra, yet Pacific was clearly a member of the class of beneficiaries contemplated.
Pacific is the “primary insurer.”


Although the contract was not made to benefit Pacific alone (the promises are made directly to
Signal), it may enforce those promises made for its benefit. ( Murphy v. Allstate Ins. Co., supra,
17 Cal.3d 937, 943; Hartman Ranch Co. v. Associated Oil Co. (1937) 10 Cal.2d 232, 245 [73 P.2d
1163]; Johnson v. Holmes Tuttle Lincoln-Merc., supra, 160 Cal.App.2d 290, 297.)


As a third party beneficiary, Pacific may enforce the contract not only as to the expressly delineated
benefits (Civ. Code, § 1559; Murphy v. Allstate Ins. Co., supra, 17 Cal.3d 937, 943-944) but also in
an appropriate case may enforce the implied covenants as well. (Hartman Ranch Co. v. Associated
Oil Co. (1937) 10 Cal.2d 232, 242, 244-245 [73 P.2d 1163]; Gilbert Financial Corp. v. Steel Form
Contracting Co. (1978) 82 Cal.App.3d 65, 69-70 [145 Cal.Rptr. 448].) The contracting parties'
intent to benefit the third party controls as to both express as well as implied terms. ( Murphy v.
Allstate Ins. Co., supra, 17 Cal.3d 937, 943.)


III
Paragraph 2(b) of Conditions is from a Harbor insurance policy “Form U 604E CFS (11-61).” The
uncontradicted testimony indicates there were no negotiations regarding this critical language.
These uncontradicted facts—a standardized form contract—accepted without negotiations by the
insured, warrant the use of rules of interpretation applied to adhesion contracts. (Gray v. Zurich
Ins. Co. (1966) 65 Cal.2d 263, 269 [54 Cal.Rptr. 104, 419 P.2d 168].) Yet such special rules for
construction of contracts are not necessary in order to hold Harbor responsible on third party
beneficiary principles. General rules *375  governing the construction of any and all contracts
point to an explicit undertaking on the part of Harbor to apportion costs incurred by Pacific by
a most specific formula.


No extrinsic evidence was offered or received as an aid of interpreting the critical provisions
of Harbor's policy. Therefore an independent determination of their meaning is authorized. This
judicial function is to be exercised in accordance with generally accepted canons of interpretation
so that the purposes of the instrument may be given effect. (Parsons v. Bristol Development Co.
(1965) 62 Cal.2d 861, 865-866 [44 Cal.Rptr. 767, 402 P.2d 839]; see Civ. Code, §§ 1635-1661;
Code Civ. Proc., §§ 1856-1866.)
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The paramount rule governing the interpretation of contracts is to give effect to the mutual intention
of the parties. That intent must, in the first instance, be derived from the language of the contract—
we must look to the words themselves. (Civ. Code, § 1636; French v. French (1941) 70 Cal.App.2d
755, 757 [112 P.2d 235, 134 A.L.R. 366]; Healy Tibbitts Constr. Co. v. Employers' Surplus Lines
Ins. Co. (1977) 72 Cal.App.3d 741, 748 [140 Cal.Rptr. 375, 97 A.L.R.3d 1258].) The language,
if clear, explicit and if it does not invoke an absurdity, controls our interpretation. (Civ. Code, §
1638; County of Marin v. Assessment Appeals Bd. (1976) 64 Cal.App.3d 319, 325 [134 Cal.Rptr.
349]; Davis v. Basalt Rock Co. (1952) 114 Cal.App.2d 300, 303-304 [250 P.2d 254].)


Equally well settled is the rule that the contract must be construed as a whole and the intention
of the parties must be ascertained from the consideration of the entire contract, not some isolated
portion (Civ. Code, § 1641; Universal Sales Corp. v. Cal. etc. Mfg. Co. (1942) 20 Cal.2d 751, 760
[128 P.2d 665]; Stewart Title Co. v. Herbert (1970) 6 Cal.App.3d 957, 963 [96 Cal.Rptr. 631]).


Also, where a contract is susceptible of two interpretations, the courts shall give it such a
construction as will make it lawful, operative, definite, reasonable and capable of being carried
into effect if it can be done without violating the intention of the parties (Civ. Code, §§ 1643, 3541;
Rodriguez v. Barnett (1959) 52 Cal.2d 154, 160 [338 P.2d 907]).


And where an uncertainty cannot be removed by other accepted rules of construction, it must be
interpreted most strongly against the party *376  preparing it. (Civ. Code, § 1654; Masonite Corp.
v. Pacific Gas & Electric Co. (1976) 65 Cal.App.3d 1, 8 [135 Cal.Rptr. 170].)


And last but not least, specific provisions of an agreement, if inconsistent, prevail over those
that are general. (McNeeley v. Claremont Management Co. (1962) 210 Cal.App.2d 749, 753 [27
Cal.Rptr. 87]; MacDonald & Kruse Inc. v. San Jose Steel Co. (1972) 29 Cal.App.3d 413, 421 [105
Cal.Rptr. 725].)


An analytic approach, in light of the foregoing rules discloses: Harbor's policy (par. 1, Conditions)
treats generally with “Incurring of Costs” and proclaims if claims arise “which appear likely to
exceed the primary ... limits” then “no costs shall be incurred by assured [Signal] without the
written consent of the Company.”


Thus neither the general language of paragraph 5 of Conditions (supra) nor paragraph 1 of
Conditions expressly exempts Harbor either from a duty of defense or responsibility for costs of
defense when incurred by the primary insurer. There is no flat denial of responsibility for costs of
investigation and defense but rather a conditioned recognition of a duty to defend and assumption
of costs that may be gleaned from a none-too-clear “exculpating clause” an expression of a general
intent to limit responsibility for costs except where express consent is given.
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These general—and somewhat oblique—provisos must be read in connection with just perceptibly
more specific language of paragraph 2 of Conditions where Harbor expressly agrees to an
apportionment of costs in these words: “Costs incurred by or on behalf of the Assured with the
written consent of the Company, and for which the Assured is not covered by the Primary and
Underlying Excess Insurers, shall be apportioned as follows:”


Paragraph 2, if first analyzed apart from the following subdivisions 2(a) and (b), lends itself to this
rational construction: all costs, not just costs arising from a claim “where it appears likely to exceed
the primary ... limits,” will be apportioned (not fully assumed as in par. 1) (1) if incurred with the
written consent of Harbor and (2) for which the assured is not protected by the primary policy.


Paragraphs 1 and 2 must be read in conjunction with the immediately following subdivisions 2(a)
and 2(b). Each of the subdivisions contain *377  clear, specific, precise language, limited in time
and scope of event(s) and to a specifically defined area of costs. Subdivisions (a) and (b) apply
only to costs incurred in connection with a claim that “become[s] adjustable,” i.e., capable of
being settled by agreement “prior to commencement of trial.” Thus subdivisions (a) and (b) are
to be contrasted with paragraph 1's general applicability to payment of costs incurred at any time
whether pre- or posttrial.


In further contradistinction, subdivision (a) clearly is limited to these precise factual situations
where (1) the claim “become[s] adjustable” before trial and (2) the claim is settled for less than
the primary coverage. “Then no costs shall be payable by the company.”


But if the claim “become[s] adjustable,” can be settled pretrial for an amount that exceeds the
primary policy's dollar coverage, then Harbor makes this most specific undertaking in paragraph
2(b): “Should, however, the amount for which the said claim or claims may be so adjustable exceed
the Primary and Underlying Excess Limit(s), then the Company, if it consents to the proceedings
continuing, shall contribute to the Costs incurred by or on behalf of the Assured in the ratio that its
proportion of the ultimate net loss as finally adjusted bears to the whole amount of such ultimate
net loss.” (Italics added.)


This is the most clear, specific, detailed undertaking to be found in these conditions. It must be
contrasted with the opaque, general language of paragraphs 1 and 2 requiring the “written consent”
of Harbor before any liability for costs generally would accrue. The words of paragraph 2(b)
impose on Harbor—for the benefit of a named class of third party beneficiaries—an obligation to
pay a specific proportion of “costs incured”“ by the primary insurer on behalf of the insured ”if
it [Harbor] consents to the proceeding.“


It should be noted: No other condition is attached to this unqualified promise to share costs in
this limited amount and specified factual circumstances. The requirement in the general language
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of paragraphs 1 and 2 for ”written consent “ as to costs to be incurred prospectively is glaringly
absent in paragraph 2(b). The requirement of paragraph 2 that the costs ”not be covered by the
primary“ insurance is also noticeably absent.


A common sense interpretation of these plain words points unerringly to a purposeful omission
of the earlier ”written consent“ general precondition *378  to Harbor's cost liability. For before
any liability whatsoever in the context of a pretrial settlement of a claim for a sum greater
than the primary coverage, Harbor must consent to the ”proceedings continuing. “ For Harbor
to be required both to consent in writing before incurring (future) costs and to consent to the
settlement proceedings continuing to fruition is to introduce a contradiction, an absurd meaning.
Harbor, when it consents to the proceeding continuing in the fact context of 2(b), undertakes
not a general obligation for costs as in paragraph 1 or a general apportionment of costs as in
paragraph 2 but agrees to a specific formula for sharing costs with the third party primary insurer
that is totally inconsistent with the exculpatory conditions expressed in paragraphs 1 and 2. These
juxtaposed clauses present a classic example for application of the rule that specific provisions of
an agreement, if inconsistent, prevail over those that are general.


Harbor was not bound by its express contract to give its consent to a pretrial settlement of the
claim for a figure that exceeded the primary's coverage, 2  yet it did consent in the fact context of
paragraph 2(b) and thereupon became expressly obligated not only for the excess over the $25,000
primary coverage limits but also for ”costs incurred“ in accord with its specific agreed upon pro
rata formula.


2 But see Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, 658-659 [328 P.2d
198, 68 A.L.R.3d 883], imposing an implied covenant of good faith upon an insurer to settle
in an appropriate case.


As noted above, the trial court held paragraph 2(b) not applicable in that Harbor did not consent
to the ”proceeding continuing.“ Thus the trial court interpreted the term ”proceeding“ as the
equivalent of ”case“ or ”litigation. “ While in a general sense the words ”proceeding“ may have this
meaning assigned, yet another rule of construction compels the conclusion that the ” proceedings“
referred to in the context of paragraph 2(b) are settlement proceedings—not the ”case“ or the
”litigation“ generally. The meaning of particular words must be viewed in their contractual context.
The meaning is not to be determined by isolating the questioned words or by taking them out of
context. (Civ. Code, § 1641; Sunset Sec. Co. v. Coward McCann, Inc. (1957) 47 Cal.2d 907, 911
[306 P.2d 777].) It is patently clear that the subject matter of 2(a) and (b) is ”adjustable claims,“
that is to say claims that can be disposed of by settlement proceedings (see Black's Law Dict. (4th
ed. 1968) p. 64) not claims that are nonadjustable and thereby to continue in the litigation process.
Clearly Harbor's intent was to refer to settlement proceedings. *379
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Secondly, if the term ”proceeding continuing“ is ambiguous, then it is to be construed, resolved
against the drafting party (Harbor). (Civ. Code, § 1654; Thomas v. Hunt Mfg. Co. (1954) 42 Cal.2d
734, 739 [269 P.2d 12]; Masonite Corp. v. Pacific Gas & Electric Co. (1976) 65 Cal.App.3d 1,
8 [135 Cal.Rptr. 120].)


Third, if we give ”proceeding“ the meaning as did the trial court, an absurdity is created. An
inoperative concept is imported into an otherwise reasonable interpretation.


Such interpretation destroys the entire sense and purpose of paragraphs 2(a) and (b). If we assume
Harbor's intent was to require a consent to the litigation proceedings continuing, the whole concept
of pretrial settlement of a claim for an amount in excess of the primary's liability coupled with a
specific agreed upon sharing of costs upon such contingency becomes an absurd, unreasonable,
a nonconformable provision.


Paragraphs 1 and 2 each provide that no costs shall be incurred without Harbor's written consent.
In contrast paragraph 2(b) requires, not a consent to costs being incurred, but a totally different
species of consent. The required consent is to the proceedings continuing to a settlement approved
by Harbor. Such specific consent and approval to a settlement was required of, obtained from,
Harbor. Harbor, in giving this species of consent— whether written or verbal 2(b) does not define
—to those clear express conditions of settlement, pretrial in an amount in excess of the primary
coverage—triggered its obligation to share the costs incurred in the agreed proportions.


The trial court in its analysis of paragraph 2(b) concluded that since the ” case“ did not continue
—it being settled—Pacific incurred no other cost or expense after such settlement was effected. 3


This view of paragraph 2(b) overlooks the tense of the operative verb ”occurred.” This use of the
past tense refers plainly and explicitly to costs incurred in the past—before settlement—not to
costs to be incurred in the future as in paragraphs 1 and 2.


3 A settlement pretrial generally does not, did not here, contemplate the future expenditure of
costs. The costs have been incurred in investigation, lawyer fees, etc., by the time settlement
is effected. The only costs that usually occur after settlement is effected are in the drafting
and exchange of releases, checks.


To say that the undertaking to share costs incurred in the context of pretrial settlement negotiations
terminating in success would apply only *380  to costs incurred after the settlement is effected
results in a nonsensical meaning. To apply such meaning to “costs incurred” if the case, the
litigation, continues and is not settled, results in even greater assault upon reason and perhaps
a cry of foul from Harbor. Any other meaning attached to “incurred” in its context results in a
nonoperative clause disrupting the entire sense and meaning of paragraph 2(b).
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The majority opinion effectively deletes paragraph 2(b) from the Conditions of Harbor's policy.
In so doing, it ignores the duty “simply to ascertain and declare what is in terms or in substance
contained therein, not to insert what has been omitted, or to omit what has been inserted. ...” (Code
Civ. Proc., § 1858; Jensen v. Traders & General Ins. Co. (1959) 52 Cal.2d 786, 790 [345 P.2d 1];
Estate of Townsend (1963) 221 Cal.App.2d 25, 27 [34 Cal.Rptr. 275].)


The cases relied upon by the majority construe policy language which differs significantly from
the policy provisions in the cases at bench—excepting only Aetna Cas. & Surety Co. v. Certain
Underwriters (1976) 56 Cal.App.3d 791 [129 Cal.Rptr. 47], which affirms the obligation to
apportion costs where the primary coverage is exhausted. Moreover, the factual context here is
unique, absent from any authority cited by the majority, including Aetna Cas. & Surety Co., supra.


Research has disclosed but four cases interpreting apportionment of costs undertakings either
identical or essentially similar to those here in issue. They are: Aetna Cas. & Surety Co. v. Certain
Underwriters, supra, 56 Cal.App.3d 791; National Union Ins. Co. v. Phoenix Assur. Co. of N.Y.
(D.C. 1973) 301 A.2d 222, 224; St. Paul Fire & M. Ins. Co. v. Indemnity Ins. Co. of N.A. (1960)
32 N.J. 17 [158 A.2d 825]; Occidental F. & C. Co. v. Underwriters at Lloyd's, Lon. (1974) 19
Ill.App.3d 192 [311 N.E.2d 330].) 4  Three of these cases—Aetna Cas. & Surety Co., National
Union Ins. Co. and St. Paul Fire & M. Ins. Co.—interpret the conditions here under scrutiny as
creating a duty of defense and a duty to share costs on a pro rata basis after exhaustion of primary
limits of coverage. In National Union Ins. Co. v. Phoenix Assur. Co. of N.Y., supra, 301 A.2d 222,
225, it was held: “By the terms of National Union's contract, it was bound to share in the costs of
the defense where a claim exceeded the primary insurance. The contract provided: *381


4 None of these cases involve the unique hand-in-glove relation between the conceded facts
and the language of 2(b) as is found in the case at bench.


“1. Payment of Costs. Costs incurred by the insured personally, with the written consent of
the Company, and for which the insured is not covered by the said Primary Insurers, shall be
apportioned as follows:


“


. . . . . . . . . . .
“(c) Should, however, the sum for which the said claim or claims may be so adjustable exceed the
Primary Limit or Limits, then the Company, if they consent to the proceedings continuing, shall
contribute to the 'Costs' incurred by the Insured in the ratio that their proportion of the ultimate net
loss as finally adjusted bears to the whole amount of such ultimate net loss.”
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In St. Paul Fire & M. Co. v. Indemnity Ins. Co. of N.A., supra, 158 A.2d 825, 826, the policy
“provides that defendant shall pay no costs if the claims are adjusted prior to trial for a sum not
in excess of the retained limits; and even where the claims appear likely to exceed the retained
limits, defendant shall not be obligated unless it first gives consent to incurring the charge. But if
defendant consents to 'trial court proceedings continuing' and if the settlement or judgment exceeds
the retained limits, then it agrees to contribute to the costs in the ratio that its proportion of liability
bears to the whole amount of the settlement or judgment.”


The Supreme Court of New Jersey stated: “We find defendant's policy clearly and unambiguously
delineates its obligation to be precisely as found by the trial court.” (Id., at p. 827.) And the Supreme
Court denied recovery upon the basis of a defense verdict on trial but stated: “'It is elementary that
a written contract must be construed to carry out the intent of the parties thereto as expressed in
the contract as written. [Italics in original] Here the obligation was to contribute only where there
was either a judgment or a settlement and there was neither. It follows, since the Court may not
rewrite the policy that there can be no recovery by St. Paul, either as subrogee or assignee of the
Gas Company.”' (Id., at p. 827; italics added.)


The third case, interpreting the exact conditions here under scrutiny—Aetna Cas. & Surety Co. v.
Certain Underwriters, supra, 56 Cal.App.3d 791—found an implied duty to defend and prorate
costs where the recovery, settlement exceeded the primary coverage. This case will be discussed
at length in IV, infra, in connection with the equitable subrogation rules. *382


In Occidental F. & C. Co. v. Underwriters at Lloyd's, Lon. supra, 311 N.E.2d 330, in language not
dissimilar to that in the Aetna Casualty and National Union policies, the Appellate Court of Illinois
found no duty of defense—no duty to share in costs of defense unless the following conditions
were met: (1) The costs were incurred by the insured personally; (2) The incurring of such costs
was with the written consent of the excess carriers; and (3) Such costs were not covered by primary
insurance. (Id., at p. 335.)


Superficially, the Occidental Fire case would appear to support the majority view as to the
meaning and interpretation of the apportionment of cost language of Harbor's contract; yet a
careful examination into the geneology of the authorities relied upon by the Illinois Appellate
Court demonstrates without a shadow of doubt its conclusions are based upon rules of law, judicial
decisions long ago overturned, rejected by the California courts. The Illinois court expressly relies
upon a covey of cases in which Financial Indem. Co. v. Colonial Ins. Co. (1955) 132 Cal.App.2d
207, 210 [281 P.2d 883], is oft (erroneously) cited as a viable example of California authority
for the proposition that the duty to defend a particular lawsuit is personal to each insurer; the
obligation is several, and an insurance carrier is not entitled to divide the duty to defend, nor to
require contribution for defending from another carrier, without a specific contractual agreement
to that effect.
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This view was rejected, and Financial Indem. Co. v. Colonial Ins. Co., supra, was overruled by
this court in Continental Cas. Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27, 37, 38 [17 Cal.Rptr.
12, 366 P.2d 455].


Secondly, the Illinois court refused (contrary to a host of Cal. decisions) to apply the doctrine of
equitable subrogation, to compel a pro rata sharing of costs where both insurers share the same
risk and the judgment exceeded the primary limit, stating: “The plain and simple answer to this
contention is that they did not contract to do so and that they were paid only for that which they did
contract to provide.” (Occidental F. & C. Co. v. Underwriters at Lloyd's, Lon. supra, 311 N.E.2d
330, 335.)


This legal stance is again directly opposed to unquestioned California authority detailed in IV,
infra.


Thus the one case that facially appears to support the majority's interpretation of the “Conditions”
here under scrutiny is disclosed on *383  close inspection to be naught but a decision by a
protagonist on one side of a legal issue wherein California courts have long ago adopted contrary
views. The correctness of that decision depends upon legal premise heretofore found unacceptable
in California courts. (See General Ins. Co. v. Truck Ins. Exch. (1966) 242 Cal.App.2d 419, 424-425
[51 Cal.Rptr. 462]; Argonaut Ins. Co. v. Colonial Ins. Co. (1977) 70 Cal.App.3d 608, 615 [138
Cal.Rptr. 855], for authorities and views contrary to the Occidental F. & C. Co., supra, premises;
and see Fireman's Fund Ins. Co. v. North Carolina Farm B.M.I. Co. (1967) 269 N.C. 405 [152
S.E.2d 513, 518]; 7C Appleman, Insurance Law and Practice (1980 supp.) § 4691; American F. &
C. Co. v. Pennsylvania T. & F. M. Cas. Ins. Co. (5th Cir. 1960) 280 F.2d 453, fn. 11, where out of
state authorities pro and con on this issue are collected.)


Concerning Occidental F. & C. Co., supra, 7C Appleman, Insurance Law and Practice, section
4691, pages 276-278, is sharply critical, stating: “In some cases it is indicated that an insurer that
incurs defense costs cannot recover them because there are no subrogation rights under the contract
or because each insurer has an independent obligation to defend and the matter is exclusively
between the insurer and its insured.


“These holdings are indefensible. The courts are ignoring realities and encouraging insurers who
are not concerned with their obligations to their insureds in the hope that someone else will step
into the breach. It also ignores the fact that excess and other insurers are third party beneficiaries
under the basic contracts of insurance and should be able to recover, either under a theory of
equitable subrogation, contracts or torts, any expenses incurred under the circumstances. Further,
as a matter of public policy, courts should be demanding that insurers give prompt defense of
claims to policyholders rather than to tolerate the shifting of responsibility with such impunity. And
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that is the position taken either by statute or by decision in many states.” (Citing Cal. authority;
fns. omitted.)


In sum, the only authority that even facially supports the interpretation and conclusion of the
majority opinion is based upon authority and reasoning long ago expressly overruled, rejected by
the California courts.


These foregoing reasons, authorities compel the conclusion that Harbor is bound by paragraph
2(b) to share costs with the third party *384  beneficiary in proportion to its contribution to the
total ultimate settlement figure.


IV
If we make the fanciful assumptions that paragraphs 1, 2(a) and (b), and 5 do not exist in the Harbor
policy, or if the presence is conceded, that section 1559 of the Civil Code and the assembled host
of statutory rules for construction of contracts have no applicability to the words Harbor chose to
use, yet there would be a right of equitable subrogation in favor of Pacific.


Pacific's policy (par. 11) provides expressly for such rights: “(a) The Company shall be subrogated
to all rights which the Insured may have against any person, co-partnership, corporation, estate,
or other entity (except those covered by this policy) to the extent of any payments made by the
Company under this policy, and the Insured shall execute all papers required to secure to the
Company such rights; ....” Pacific's policy further provides “as respect to insurance afforded by
this policy Pacific will defend in the insured's name and behalf any suit ... even if such suit is
groundless false or fraudulent. ...” (Italics added.)


Harbor's policy (Conditions, par. 5, supra) is not equally clear as to any general assumption duty
to defend. On the other hand the Harbor policy, at no level of expression, in language either precise
or ambiguous, expressly rejects the duty to investigate and defend a claim against its insured on
a covered risk.


Thus each policy when read separately clearly affords coverage in the stated amounts against
the common loss. But when we search for Harbor's duty to defend, the “maintenance of primary
insurance” clause of Harbor's policy forces an examination of its opponent. Thus the “circular
riddle” begins which can be resolved only by a judicial refusal to allow competing clauses between
insurers of the same loss to remove, by shift and avoidance draftsmenship to diminish or destroy
the insured's reasonable expectation not only of coverage of risk but also good faith investigation
and defense and settlement to the end that the insured not be faced with a judgment in excess of
coverages. 5  This artful avoidance *385  draftsmenship and logic, employed by insurers against
each other, if carried to an extreme and applied against the insured, leads to a conclusion that
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the latter, though protected by two policies, actually has none. Where the battle is sharply drawn
between two or more insurers, the insured may be left helpless on the sidelines. (See Graves v.
Traders and General Insurance Company (La.App. 1967) 200 So.2d 67, 77, affd. 252 La.709 [214
So.2d 116, 117-118]; Federal Ins. Co. v. Atlantic National Ins. Co. (1969) 25 N.Y.2d 71 [302
N.Y.S.2d 769, 771-772, 250 N.E.2d 193]; Indiana Insurance Co. v. American Underwriters, Inc.
(1973) 26 Ind. 401 [304 N.E.2d 783, 787].) The doctrine of equitable subrogation precludes such
an unconscionable result. ( Continental Cas. v. Zurich Ins. Co., supra, 57 Cal.2d 27, 37.)


5 Such escape clauses are generally disfavored in California cases. (Argonaut Ins. Co.
v. Transport Indem. Co. (1972) 6 Cal.3d 496, 508 [99 Cal.Rptr. 617, 492 P.2d 673].)
Thus California authorities disagree with the “convoluted logic” used in the Illinois court
(Employers Reinsurance Corp. v. Mission Equities Corp. (1977) 74 Cal.App.3d 826, 831,
fn. 2 [141 Cal.Rptr. 727].)


If the “subrogation” proviso (par. 11) of the Pacific policy does not preserve subrogation rights
by “contractual” (conventional subrogation) means against Harbor, then an equitable right of
subrogation accrues in favor of Pacific where it performs a duty on behalf of the insured owed
by Harbor. (Employers etc. Ins. Co. v. Pacific Indem. Co. (1959) 167 Cal.App.2d 369, 376 [334
P.2d 658]; Commercial Standard Ins. Co. v. American Emp. Ins. Co. (6th Cir. 1954) 209 F.2d 60,
64; United States Guarantee Co. v. Liberty Mut. Ins. Co. (1943) 244 Wis. 317 [12 N.W.2d 59, 61]
Rest., Restitution, § 162.)


Rights of subrogation may grow out of a contract but need not depend for their existence upon
the express grant of the contract as they are created by law to avoid injustice. “'As now applied
[the doctrine of equitable subrogation] is broad enough to include every instance in which one
person, not acting as a mere volunteer or intruder, pays a debt for which another is primarily liable,
and which in equity and good conscience should have been discharged by the latter.”' (Caito v.
United California Bank (1978) 20 Cal.3d 694, 704 [144 Cal.Rptr. 751, 576 P.2d 466]; Estate of
Kemmerrer (1953) 114 Cal.App.2d 810, 814 [251 P.2d 345, 35 A.L.R.2d 1393].)


The doctrine has been many times extended to multiple insurers of the same risk. As was stated
in Amer. Auto. Ins. Co. v. Seaboard Surety Co. (1957) 155 Cal.App.2d 192, 195-196 [318 P.2d
84]: “The reciprocal rights and duties of several insurers who have covered the same event do not
arise out of contract, for their agreements are not with each other. [Citations.] Their respective
obligations flow from equitable principles designed to accomplish ultimate justice in the bearing of
a specific burden. As these principles do not stem from agreement between *386  the insurers their
application is not controlled by the language of their contracts with the respective policy holders.”


The landmark case of Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27, applied
equitable subrogation principles to require a sharing pro rata of costs of defense where primary
coverage was provided by more than one insured. This court stated: “Under general principles of



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967136058&pubNum=735&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_735_77&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_77

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967136058&pubNum=735&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_735_77&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_77

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968138822&pubNum=475&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968138822&pubNum=735&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_735_117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_117

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968138822&pubNum=735&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_735_117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_117

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969127897&pubNum=578&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969127897&pubNum=578&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973115967&pubNum=578&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_578_787&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_787

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=57CALIF2D27&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_231_37&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_37

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=6CALIF3D496&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_508

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=6CALIF3D496&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_508

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972122542&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=74CAAPP3D826&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_831

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=74CAAPP3D826&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_831

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977122225&pubNum=227&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=167CAAPP2D369&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_376&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_376

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959121001&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959121001&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954117648&pubNum=350&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_64&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_64

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954117648&pubNum=350&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_64&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_64

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944105469&pubNum=595&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_61&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_61

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290373938&pubNum=0101585&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=20CALIF3D694&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_704

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=20CALIF3D694&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_704

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108798&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=114CAAPP2D810&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_814&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_814

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953113893&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=155CAAPP2D192&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_195&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_195

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120209&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120209&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=57CALIF2D27&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Signal Companies, Inc. v. Harbor Ins. Co., 27 Cal.3d 359 (1980)
612 P.2d 889, 165 Cal.Rptr. 799, 19 A.L.R.4th 75


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 23


equitable subrogation, as well as pursuant to the rule of prime importance—that the policy is to be
liberally construed to provide coverage to the insured—it is our view that all obligated carriers who
have refused to defend should be required to share in costs of the insured's defense, whether such
costs were originally paid by the insured himself or by fewer than all of the carriers.” ( Id., at p. 37.)


Factually, Continental Cas. Co. involved coinsurers of the same loss—not excess versus the
primary insurer. Yet the principles announced are broad enough to cover any sharing of defense
costs where coverage of a loss is provided by more than one insurer. ( Id., at p. 36.)


This court reasoned: “Two opposing views appear in the cases where the insured, or an insurer who
has faithfully performed, has sought contribution from an insurer who refused to provide a defense.
On the one hand it has been held that 'where two companies insure the same risk and the policies
provide for furnishing the insured with a defense, neither company can require contribution from
the other for the expenses of the defense where one denies liability and refuses to defend. ...' [¶]
”On the other hand there are courts which, with little if any discussion of the point, appear to have
found no difficulty in ordering pro rata sharing of defense expenses where coverage is provided
by more than one insurer. [Citations.] We find no roadblocks to such a result and we think that the
considerations which lead to it are more persuasive than any reasons suggested to the contrary. In
this connection we note that any services contemplated by the agreement to defend are not personal
in the sense that the services of any specifically named individual would be personal. Rather, such
services necessarily contemplate the employment by the company of competent licensed attorneys
and other personnel who, from a practical standpoint, must be viewed as rendering services to the
company and for its benefit and the benefit of other obligated insurers, as well as for the benefit
of the insured.“ ( Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27, 36-37.) *387


The Continental Cas. Co. court expressly disapproved of the views announced in Pac. Indem.
Co. v. Cal. State Auto Assn. (1961) 190 Cal.App.2d 293 [12 Cal.Rptr. 20]; Columbia Southern
Chemical Corp. v. Manufacturers & Wholesalers Indem. Exch. (1961) 190 Cal.App.2d 194 [11
Cal.Rptr. 762]; and Financial Indem. Co. v. Colonial Ins. Co. (1955) 132 Cal.App.2d 207 [281
P.2d 883]. Each of these overruled cases expressly held that the other or underlying or excess or
secondary insurance carriers had no obligations absent a specific contract with the primary or first
insurer or with the insured to contribute to or pay for the defense provided by the primary or first
insurer assuming the defense.


Thus the general principle of equitable subrogation extends to recoupment, to a sharing of defense
costs between two or more insurers of the same risk despite the absence of any express contractual
obligation. This rule has been followed, applied to a variety of coinsurers of the same risk. (See
Northwestern Mutual Ins. Co. v. Farmers' Ins. Group (1978) 76 Cal.App.3d 1031, 1044-1045
[143 Cal.Rptr. 415] [excess v. primary]; Aetna Cas. & Surety Co. v. Certain Underwriters, supra,
56 Cal.App.2d 791 [primary v. excess]; American Surety Co. v. State Farm Mut. Auto. Ins. Co.
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(1966) 274 Minn. 81 [142 N.W.2d 304, 306] [primary v. excess]; State Farm Mut. Auto. Ins. Co. v.
Foundation R. Ins. Co. (N.M. 1967) 431 P.2d 737, 741 [excess v. primary]; 16 Couch on Insurance
(2d ed. 1966) § 62.53; 7C Appleman, Insurance Law and Practice, § 4691, pp. 271-278.)


The principles formulated in Continental Cas. Co., supra, and Gray v. Zurich, supra, were
faithfully applied in Aetna Cas. & Surety Co. v. Certain Underwriters, 56 Cal.App.3d 791,
where an action was brought by the primary insurer against the excess insurers seeking upon
equitable subrogation principles recovery of a pro rata share of costs incurred and to be incurred
in connection with a commonly insured loss—the Santa Barbara oil well blowout. The policy
language involved was that of the Harbor Insurance Company—again the excess carrier—almost
identical with that in issue here. The losses unquestionably exceeded the primary's limits. 6


6 The pretrial settlement of claims fact matrix was not present in Aetna; therefore paragraph
2(b) of Harbor's policy had no application. In this particular, Aetna is not in point.


The Court of Appeal found no express provision in Harbor's policy required the excess insurer to
defend the claims made under the policy, *388  yet held the obligation would be implied where
the monetary limits of the primary policy had been exhausted. 7  This particular conclusion by the
Aetna court is but another way of stating the rule that where the provision is unclear or uncertain,
and if the duty is reasonably to be expected by the insured, the obligation will be implied by law
and included as part of the agreement of the insurance. 8  ( Gray v. Zurich Insurance Co., supra,
65 Cal.2d 263; Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654 [328 P.2d 198, 68
A.L.R.3d 883].)


7 The Aetna court plowed new legal ground in California when before judgment it shifted
defense duties to the excess carrier. That issue is not here.


8 The Aetna decision has been sharply criticized in an article entitled Allocation of the Duties
of Defense Between Carriers Providing Coverage to the Same Insured in the April 1980
Ins. Counsel J. at pages 224, 251-260. The legal authority for the criticism is the holding in
Occidental F. & C. Co. v. Underwriters at Lloyd's, Lon., supra, 311 N.E.2d 330, discussed
above.


In Aetna, as here, the trial court concluded that the duty to defend only arose if Harbor's duty to
indemnify arose. A similar contention was answered by this court in Gray v. Zurich Insurance Co.,
supra, 65 Cal.2d 263, 271, where the identical argument was made by the primary carrier with
regard to its duty to defend the insured. In rejecting such an argument, this court stated: ” At the
threshold we note that the nature of the obligation to defend is itself necessarily uncertain. [Fn.
omitted.] Although insurers have often insisted that the duty arises only if the insurer is bound to
indemnify the insured, this very contention creates a dilemma. No one can determine whether the
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third party suit does or does not fall within the indemnification coverage of the policy until that suit
is resolved; in the instant case, the determination of whether the insured engaged in intentional,
negligent or even wrongful conduct depended upon the judgment in the Jones suit, and, indeed,
even after that judgment, no one could be positive whether it rested upon a finding of plaintiff's
negligent or his intentional conduct. The carrier's obligation to indemnify inevitably will not be
defined until the adjudication of the very action which it should have defended. Hence the policy
contains its own seeds of uncertainty; the insurer has held out a promise that by its very nature
is ambiguous.“ ( Id., at pp. 271-272.) Such circular argument, found unacceptable to this court in
Gray v. Zurich in defining the scope of the primary insurer's duty to defend an insured, should be
equally unacceptable in defining the scope of the excess insurer's duty to defend where the primary
coverage is exhausted by an agreed-to pretrial settlement.


The concept that a carrier should share pro rata in expenses of providing the defense even without
resort to any express contractual *389  provision is not new and has been followed without
question in a host of California decisions: Otter v. General Ins. Co. (1973) 34 Cal.App.3d 940, 954
[109 Cal.Rptr. 831]; Oil Base, Inc. v. Transport Indem. Co. (1956) 143 Cal.App.2d 453, 468-469
[299 P.2d 952]; Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27, 37; Hartford Acc. &
Indem. Co. v. Pacific Indem. Co. (1967) 249 Cal.App.2d 432, 437 [57 Cal.Rptr. 492]; Truck Ins.
Exchange v. Torres (1961) 193 Cal.App.2d 483, 489-490 [14 Cal.Rptr. 408]; Amer. Auto. Ins. Co.
v. Seaboard Surety Co. (1957) 155 Cal.App.2d 192, 196 [318 P.2d 84]; Pac. Indem. Co. v. Amer.
Mut. Ins. Co. (1972) 28 Cal.App.3d 983, 989 [105 Cal.Rptr. 295]; Spott Electrical Co. v. Industrial
Indemnity Co. (1973) 30 Cal.App.3d 797, 802 [106 Cal.Rptr. 710].)


These are the unquestioned rules: Where the final loss figure— whether by judgment or by
settlement—is within the primary coverage limits, no apportionment of costs is warranted. For
example, in Universal Underwriters Ins. Co. v. Aetna Ins. Co. (1967) 249 Cal.App.2d 144 [57
Cal.Rptr. 240], the Court of Appeal denied Aetna, the primary insurer, reimbursement for any
of its costs incurred in defending a personal injury action before its settlement; further, the court
obligated Aetna to pay the excess insurer for any of its defense costs, reasoning: ”[T]he Aetna
policy provided primary coverage and, since the limits on the Aetna policy were higher than the
amount of the loss, the excess coverage in the Universal policy did not come into effect. Since
Aetna provided primary coverage in an amount sufficient to cover the entire loss, it also was liable
to pay all costs of defense including attorney fees. [Citations.]“ ( Id., at p. 152; italics added.) (See
also National American Ins. Co. v. Insurance Co. of North America (1977) 74 Cal.App.3d 565,
576-577 [140 Cal.Rptr. 828], and cases cited therein for the same rule.)


But a contrary rule is indicated where the primary coverage is exhausted. In Travelers Ins. Co.
v. Norwich Union Fire Ins. Soc. (1963) 221 Cal.App.2d 150, 153-154 [34 Cal.Rptr. 406], the
Travelers policy provided that its coverage should be excess with respect to a nonowned car. The
court held: ”The primary liability to indemnify is that of Norwich.“ ( Id., at p. 153.) The court



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=34CAAPP3D940&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_954&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_954

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973103685&pubNum=227&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=143CAAPP2D453&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_468&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_468

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956124086&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=57CALIF2D27&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_231_37&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_37

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=249CAAPP2D432&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_437&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_437

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=249CAAPP2D432&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_437&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_437

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967110817&pubNum=227&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=193CAAPP2D483&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_489&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_489

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=193CAAPP2D483&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_489&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_489

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108850&pubNum=227&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=155CAAPP2D192&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_196&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_196

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=155CAAPP2D192&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_196&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_196

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120209&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=28CAAPP3D983&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_989&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_989

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=28CAAPP3D983&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_989&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_989

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972103403&pubNum=227&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=30CAAPP3D797&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_802&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_802

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=30CAAPP3D797&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_802&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_802

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973103352&pubNum=227&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=249CAAPP2D144&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967110788&pubNum=227&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967110788&pubNum=227&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967110788&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=74CAAPP3D565&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_576&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_576

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=74CAAPP3D565&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_576&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_576

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977122101&pubNum=227&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=221CAAPP2D150&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_153&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_153

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=221CAAPP2D150&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_153&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_153

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963110309&pubNum=227&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963110309&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Signal Companies, Inc. v. Harbor Ins. Co., 27 Cal.3d 359 (1980)
612 P.2d 889, 165 Cal.Rptr. 799, 19 A.L.R.4th 75


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 26


then stated: ”If judgment in fact exceeds the Norwich limits, that company would be entitled to
contribution from Travelers of defense costs in the same ratio that the two share in paying such
judgment [citation]. We could not determine, in this litigation, that the primary coverage will be
inadequate. In view of *390  the likelihood that no judgment will ensue in the Chlemens action,
practical considerations suggest that this hypothetical right of Norwich to contribution be reserved.
If, however, the only loss is to be the cost of defense, we are satisfied that it should fall upon the
primary coverage.“ ( Id., at pp. 153-154.) (To the same effect see also Hellman v. Great American
Ins. Co. (1977) 66 Cal.App.3d 298, 305 [136 Cal.Rptr. 24], and cases cited.)


In Am. Fid. Ins. Co. v. Emp. Mut. Cas. Co. (1979) 3 Kan.App.2d 245 [593 P.2d 14], after a scholarly
review of California judicial decisions treating with division of duty of defense and costs by
multiple insurers of the same risk, the court concluded (at p. 23): ”From the foregoing the following
principles may be derived: “1. Where the same risk is covered by both primary and secondary
insurance, the primary insurer has the primary duty to defend.


“2. Where the claim made is within the limits of the primary policy, and the primary insurer
undertakes the defense, the secondary insurer is not required to defend.


“3. Where the claim is over the limits of the primary policy and only one insurer undertakes the
defense, the primary insurer and the excess insurer will each be liable for a pro rata share of the
costs of defense in proportion to the amount of the claim each is required to pay.


“This result does not absolve any carrier from a duty to defend, but places the primary burden on
the carrier which has issued primary insurance. It also recognizes the equitable subrogation rights
of an insurer which has, by fulfilling its own duty to defend, also fulfilled an obligation owed by
another.” (To the same effect see Valentine v. Aetna Ins. Co. (9th Cir. 1977) 564 F.2d 292, 296,
again applying and interpreting Cal. law.)


Thus the claim made here was settled for an amount greater than the primary limits; therefore the
condition of exhaustion of the primary policy limits was fulfilled. “'Such condition is complied with
when the insured proves that claims aggregating the full amount of the specific policy have been
settled thereunder and full liability of the insurer discharged.”' (United States Fid. & Guaranty
Co. v. Safeco Ins. (Mo.App. 1977) 555 S.W.2d 848, 853; to the same effect see St. Paul Fire *391
& M. Ins. Co. v. Indemnity Ins. Co. of N.A. (1960) 32 N.J. 17 [158 A.2d 818, 826-827]; see also
7C Appleman, Insurance Law and Practice, § 4682, pp. 34, 36-37, § 4691, pp. 274-275.)


No roadblock, equitable, legal, logical or constructional precludes the application of equitable
subrogation principles to require proration of costs in this case in accord with the Conditions
paragraph 2(b) formula.
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V
In the landmark case of Gray v. Zurich Ins. Co., supra, 65 Cal.2d 263, this court adopted a far
reaching, enlightened consumer-oriented approach to interpretation of ambiguous language of
an insurance policy. “We test the meaning of the policy according to the insured's reasonable
expectation of coverage. ...” And the Gray court held (at p. 276) where the language of the policy
would reasonably lead the insured to expect a defense, the carrier would not be exonerated.


This “reasonable expectation” doctrine has been uniformly followed and approved by this court
in contexts of a variety of ex-contractually “implied” duties. (See Harris v. Glen Falls Ins. Co.
(1972) 6 Cal.3d 699, 701-702 [100 Cal.Rptr. 133, 493 P.2d 1]; Thompson v. Occidental Life Ins.
Co. (1973) 9 Cal.3d 904, 920-921 [109 Cal.Rptr. 473, 513 P.2d 353]; Gyler v. Mission Ins. Co.
(1973) 10 Cal.3d 216, 219-220 [110 Cal.Rptr. 139, 514 P.2d 1219]; State Farm Mut. Auto Ins.
Co. v. Jacober (1973) 10 Cal.3d 193, 201-203, 207-208 [110 Cal.Rptr. 1, 514 P.2d 953]; Egan v.
Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809, 818 [157 Cal.Rptr. 482, 598 P.2d 452]; Neal v.
Farmers Ins. Exchange (1978) 21 Cal.3d 910, 920 [148 Cal.Rptr. 389, 582 P.2d 980]; Murphy v.
Allstate Ins. Co., supra, 17 Cal.3d 937, 940-941.) Last but not least to recognize this principle is
Commercial Union Assurance Cos. v. Safeway Stores, Inc. (1980) 26 Cal.3d 912, 918, 919 [164
Cal.Rptr. 709, 610 P.2d 1038].


This healthful principle is but one aspect of the carrier's obligations imposed by law to act fairly
and in good faith in discharging its contractual responsibility to its insured. ( Neal v. Farmers Ins.
Exchange, supra, 21 Cal.3d 910, 920.)


This case cannot be viewed merely as a contest between two insurers each trying to absolve itself,
to shift or share the burden of defense investigation *392  and costs. It is a contest in which every
insured—when this court opts for a denial of an excess carrier's duty to share costs of defense
where excess coverage is invaded by settlement—will have its reasonable expectations as to an
adequate good faith defense diminished.


An insured's “reasonable” or “legitimate” “good faith” expectation is not to receive a pro forma,
anemic or “sweetheart” defense of his case. The insured is in economic peril when the excess
coverage is exhausted. The insured's reasonable expectation as to the defense tendered should
be measured against the implied covenant of good faith and fair dealing in every contract that
neither party will do anything which will injure the right of the other to receive the benefits of the
agreement. (Brown v. Superior Court (1949) 34 Cal.2d 559, 563-564 [212 P.2d 878]; Comunale v.
Traders & General Ins. Co., supra, 50 Cal.2d 654, 659.) An insured should reasonably expect that
the apportionment of costs of defense clauses of the excess contract should be construed, in the
absence of a policy provision to the contrary “as not to diminish the protection of the insured.” (16
Couch on Insurance (2d ed. 1966) § 62.55, p. 504, and cases cited.)
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The majority opinion diminishes that legitimate expectation when it places the primary insurer in
this untenable position. The duty to defend must necessarily encompass the providing of the same
good faith defense whether the primary limits are “likely” or “not likely” to be exceeded—at least
to judgment. If this duty is imposed without coupling it with equitable subrogation rights against
the excess carrier when the judgment or settlement exceeds primary coverage, then the primary
insurer is put to a Hobson's choice. Hard economic reality stares the primary insurer in the face in
that it is in a competitive industry; it is a profit-seeking corporation with duties to shareholders;
it is not an eleemosynary institution. As this court observed in Wint v. Fidelity & Casualty Co.
(1973) 9 Cal.3d 257, 263 [107 Cal.Rptr. 175, 507 P.2d 1383, 90 A.L.R.3d 1185]: “Fidelity [excess
insurer] argues that even if it was under a duty to defend McGregor, its failure to do so was of no
consequence, because Great American defended him, and he therefore was not prejudiced. Great
American's policy, however, had a $10,000 limit, and a defense by an insurer whose policy has a
limit far below the amount claimed cannot be equated to the defense of an insurer who stands to
lose 10 times as much as the insurer who defends.” The insured's reasonable expectations are that
the insurance company, *393  whether primary or excess, will provide the type of defense where
the insured and the insurer's interests, objectives are compatible, not contrajuxtaposed.


The claims here made exceeded the combined primary and excess coverages. Signal's defense
was a denial of any liability for the 1963 Baldwin Hills dam failure. While the primary and
excess insurer boldly proclaimed nonliability, yet Pacific spent nearly $100,000 in investigation
and defense costs to give substance to the stance taken. Whether upon trial a judgment would have
been obtained against Signal for more than the insurance coverage is any person's guess. But if the
claim is viewed not from hindsight, then the insured's reasonable expectations are to receive such
quality defense as to preclude a judgment exceeding the combined policy limits thereby exposing
the insured to personal liability. In short, the insured's reasonable expectation of a first class defense
is not just limited to the first $25,000 of loss incurred.


Secondly, the majority opinion has chosen sides in a skirmish that is but part of a larger and
longstanding “unfortunate and unnecessary conflict between certain primary insurers and excess
insurers.” (Lanzone, Resolving Conflicts Between Primary and Excess Insurers (1975) 635 Ins.
L.J. 733, 739.) The specific policy provision here in issue—Harbor's “Form U 604E CFS
(11-61)”—is reflective of the Jarndyce and Jarndyce specie of marathon negotiations between
certain excess and primary carriers over the duties of defense of commonly covered losses that has
been in process at least a generation and more. By each ell or cubit a carrier's (whether primary
or excess) duty to defend has been diminished in this economically motivated debate, so also has
the insured—a nonparticipant in these discussions—had its reasonable expectations of a full and
adequate defense reduced.


The majority opinion represents more than just a retreat from economically salubrious principles.
In following, sub silentio, the harsh inequitable holding of Occidental F. & Cas. Co. v.
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Underwriters at Lloyd's, Lon. supra, 311 N.E.2d 330, this court has turned back the clock, revived
cases and doctrines rejected long ago. This decision constitutes an abandonment of the great
principles enunciated in the California trilogy of insurance interpretation cases: Gray v. Zurich
Insurance Co., supra, 65 Cal.2d 263; Wildman v. Government Employees' Ins. Co. (1957) 48
Cal.2d 31 [307 P.2d 359]; Continental Cas. Co. v. Phoenix Constr. Co. (1956) 46 Cal.2d 423
[ *394  296 P.2d 801, 57 A.L.R.2d 914], and a taking of sides in an insurance policy draftsmenship
battle where inevitably, the ultimate loser is the nonrepresented insurance buying public.


I would reverse the trial court's judgment with direction to apportion costs in accord with the
formula expressed in paragraph 2(b) of Conditions of Harbor's policy.


Bird, C. J., concurred.
Appellants' petition for a rehearing was denied August 6, 1980. Tobriner, J., did not participate
therein. Bird, C. J., was of the opinion that the petition should be granted. *395


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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2015 IL App (5th) 140069
Appellate Court of Illinois,


Fifth District.


SINCLAIR OIL CORPORATION, Plaintiff–Appellee,
v.


ALLIANZ UNDERWRITERS INSURANCE COMPANY,
f/k/a Allianz Underwriters, Inc., Defendant–Appellant.


No. 5–14–0069.
|


Filed April 7, 2015.
|


Modified Upon Denial of Rehearing Sept. 24, 2015.


Synopsis
Background: Insured owner of oil pipeline and refinery brought action against its umbrella insurer
for declaratory judgment that insurer breached duty to defend owner in lawsuits arising out of
alleged contamination of soil and groundwater. Insurer counterclaimed alleging it owed no duty
to defend or indemnify owner. The Circuit Court, Madison County, Donald M. Flack, J., entered
partial summary judgment in favor of owner. Insurer appealed.


Holdings: The Appellate Court, Moore, J., held that:


[1] drop down provision required insurer to defend owner in event of exhaustion of aggregate
limits of underlying comprehensive general liability (CGL) policy;


[2] only claims for bodily injury that were subject to aggregate limit under CGL policy were claims
arising under completed operations hazard and products hazard;


[3] potential aggregate limits for property damage claims covered by CGL policy included three
categories of property damage;


[4] in order to trigger umbrella insurer's duty to defend, the insurer must have “actual notice” of
potential exhaustion of aggregate limits of underlying insurance policy;


[5] factual issues precluded summary judgment on duty to defend against bodily injury claims; and
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[6] insurer breached duty to defend against property damage claims.


Affirmed in part, reversed in part, and remanded; rehearing denied.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (16)


[1] Appeal and Error De novo review
Order granting, in part, a motion for partial summary judgment, is subject to de novo
review.


2 Cases that cite this headnote


[2] Insurance Intention
In construing an insurance policy, it is the job of court to ascertain intent of the parties.


[3] Insurance Construction as a whole
Insurance Entire contract
In order to determine meaning of language of insurance policy and intent of the parties,
courts must read the insurance policy as a whole, while giving consideration to the type of
risk involved, the subject matter that is insured, and the purposes of the insurance contract.


[4] Insurance Plain, ordinary or popular sense of language
If language of insurance policy is unambiguous, courts must give to the language its plain
and ordinary meaning.


[5] Insurance Ambiguity in general
Insurance Necessity of ambiguity
Courts will find insurance policy language to be ambiguous and construe it in favor of
the insured only if the words in the policy are susceptible to more than one reasonable
interpretation.
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[6] Insurance Commencement of Duty;  Conditions Precedent
Drop down provision in umbrella liability policy required insurer to defend insured in
event of exhaustion of aggregate limits of underlying comprehensive general liability
(CGL) policy, even though umbrella policy imposed no duty to defend; the drop down
provision made the umbrella policy continue in force as underlying insurance, and CGL
policy contained duty to defend.


[7] Insurance Several injuries
The only claims for bodily injury that were subject to an aggregate limit under
comprehensive general liability (CGL) policy were claims arising under the completed
operations hazard and products hazard, and all other claims for bodily injury were subject
to the per occurrence limit; policy stated an “each occurrence” limit for bodily injury
and then stated that aggregate limit applied to bodily injury claims “included within the
completed operations hazard and all bodily injury included within the products hazard.”


1 Cases that cite this headnote


[8] Insurance Limits of Liability
Insurance Several injuries
Potential aggregate limits for property damage claims covered by comprehensive general
liability (CGL) policy included: (1) property damage arising out of premises or operations
rated on remuneration basis or contractor's equipment rated on receipts basis, with separate
aggregate limit for such damage with respect to each project taking place away from the
insured's premises; (2) property damage occurring in course of operations performed by
independent contractors, with separate limit for such damage with respect to each project
taking place away from insured's premises; and (3) property damage included within the
products hazard and completed operation hazards.


1 Cases that cite this headnote


[9] Insurance In general;  standard
Liability insurer's duty to defend is much broader than the duty to indemnify.


[10] Insurance Pleadings



http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I4fba8cef660a11e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2916/View.html?docGuid=I4fba8cef660a11e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I4fba8cef660a11e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2281(2)/View.html?docGuid=I4fba8cef660a11e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I4fba8cef660a11e5a795ac035416da91&headnoteId=203726054300720180131140728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I4fba8cef660a11e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2281/View.html?docGuid=I4fba8cef660a11e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I4fba8cef660a11e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2281(2)/View.html?docGuid=I4fba8cef660a11e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I4fba8cef660a11e5a795ac035416da91&headnoteId=203726054300820180131140728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I4fba8cef660a11e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2913/View.html?docGuid=I4fba8cef660a11e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I4fba8cef660a11e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2914/View.html?docGuid=I4fba8cef660a11e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Sinclair Oil Corp. v. Allianz Underwriters Ins. Co., 2015 IL App (5th) 140069 (2015)
39 N.E.3d 570, 396 Ill.Dec. 21


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


If court determines, after construing allegations of complaint liberally in favor of the
insured, that the allegations fall within, or potentially within, the policy's coverage, liability
insurer has a duty to defend insured against the underlying complaint.


1 Cases that cite this headnote


[11] Insurance Insurer's options in general
When a complaint against an insured alleges facts that bring the action within or potentially
within the scope of insurance policy coverage, liability insurer taking the position that the
complaint is not covered by the policy must defend the suit under a reservation of rights
or seek a declaratory judgment that there is no coverage.


1 Cases that cite this headnote


[12] Insurance Tender or other notice
In order to trigger umbrella liability insurer's duty to defend, the insurer must have
“actual notice” of potential exhaustion of aggregate limits of underlying insurance policy
sufficient to allow insurer to make preliminary determination that limits of underlying
insurance policy have potentially been exhausted as to specific claim or claims for which
the insured is seeking coverage; the insurer is entitled to more than insured's allegation
of exhaustion, and at a minimum, the insurer must be in possession of some evidence
of actual payments, made by underlying insurance company or insured, that potentially
meet or exceed specific aggregate limits applicable to claim for which insured is seeking
coverage.


2 Cases that cite this headnote


[13] Insurance Commencement of Duty;  Conditions Precedent
Burden is on umbrella liability insurer regarding exhaustion of underlying policy and
umbrella insurer's duty to defend under drop down provision, once umbrella insurer is
in possession of evidence of payments by underlying insurance company or insured, that
meet or exceed specific aggregate limits of underlying policy that is applicable to the claim
for which the insured is seeking coverage.


[14] Judgment Insurance cases
Genuine issues of material fact as to whether insured made payments for bodily injury
claims and provided umbrella liability insurer with evidence of the payments precluded
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summary judgment on whether the payments exhausted bodily injury limits contained
within underlying comprehensive general liability (CGL) policy and umbrella insurer
owed duty to defend under drop down provision.


[15] Judgment Insurance cases
Genuine issues of material fact as to whether bodily injury claims arising from oil
spill leaks involved pipeline owner's completed operations or products hazards under
its comprehensive general liability (CGL) policy and as to whether umbrella insurer
possessed sufficient information precluded summary judgment on whether payments by
CGL insurer or insured exceeded aggregate limit and umbrella insurer owed duty to defend
under drop down provision.


[16] Insurance Commencement of Duty;  Conditions Precedent
Insurance Underlying defense costs
Umbrella liability insurer breached duty to defend insured owner of refinery with regard
to property damage claims under drop down provision of umbrella policy and was liable
for defense costs from time it received actual notice of lawsuits against insured, where
comprehensive general liability (CGL) insurer made $500,000 payment to settle coverage
dispute for aggregate limit, insured sent some evidence of the payment to umbrella insurer,
and insurer did nothing to seek information to determine whether separate aggregate limit
applied.


Attorneys and Law Firms


*572  Kristi S. Nolley, David M. Alt, BatesCarey LLP, Chicago, IL; Daniel L. Bradley, DeFranco
& Bradley, P.C., Fairview Heights, IL, for Appellant.


Bernard Y. Ysursa, Cook, Ysursa, Bartholomew, Brauer & Shevlin, Ltd., Belleville, IL; Joseph G.
Nassif, Ron Hobbs, Husch Blackwell LLP, St. Louis, MO, for Appellee.


OPINION


Justice MOORE delivered the judgment of the court, with opinion.
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**23  ¶ 1 The defendant, Allianz Underwriters Insurance Company, formerly known as Allianz
Underwriters, Inc. (Allianz), appeals, pursuant to Illinois Supreme Court Rule 304(a) (eff. Feb. 26,
2010), the January 8, 2013, order of the circuit court of Madison County which granted a partial
summary judgment in favor of the plaintiff, Sinclair Oil Corporation (Sinclair). In said order, the
circuit court made a determination that Allianz breached its duty to defend Sinclair with respect
to multiple underlying lawsuits and claims arising out of alleged environmental contamination of
soil and groundwater in Hartford, as well as cleanup activities and alleged exposure to benzene-
containing products as a result of such alleged contamination (the underlying lawsuits). We restate
the issues necessary to resolve this appeal as follows: (1) whether an umbrella insurance policy
issued by Allianz contained a “drop down” provision that required Allianz to defend Sinclair
upon exhaustion of an underlying primary policy issued by the Home Indemnity Company (the
Home policy); (2) whether the underlying policy contained aggregate limits of $500,000 for
bodily injury and property damage; and (3) whether the information Sinclair provided to Allianz
regarding payments under the Home policy and the nature of the claims set **24  *573  forth
in the underlying lawsuits was sufficient to trigger Allianz's “drop down” duty to defend as a
matter of law. For the following reasons, we affirm in part, reverse in part, and remand for further
proceedings not inconsistent with this opinion.


¶ 2 FACTS


¶ 3 1. Undisputed Factual Background


¶ 4 A review of the record on appeal reveals the following facts, which are not in dispute. Sinclair
owned and operated an oil pipeline near Hartford between 1979 and 1990. During 1981 and 1982,
there are four instances on record where the pipeline leaked or spilled. Sinclair ceased operation
of the pipeline in 1984, but some petroleum remained dormant in the pipeline. When Sinclair
evacuated the pipeline in 1990, Sinclair discovered that more petroleum had leaked from the
pipeline during its dormant stage. 1


1 The parties agree that Sinclair's five discrete polluting events contributed to, at most, a tiny
fraction of the contamination in the Hartford area when compared to the contributions of
other entities that owned and operated the large oil refineries around Sinclair's pipeline.


¶ 5 Contamination in and around Hartford prompted multiple lawsuits filed in Madison County,
beginning in 2003, which named Sinclair along with several other entities associated with pipelines
and refineries in the area as defendants (the underlying lawsuits). The underlying lawsuits include
claims for property damage 2  and personal injury, 3  as well as regulatory matters relating to
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administrative orders issued by the United States Environmental Protection Agency and the Illinois
Environmental Protection Agency (EPA) for remediation of the contamination.


2 Sparks v. Premcor, No. 03–L–1053 (hereinafter Sparks ); Abert v. Alberta Energy, No. 04–L–
354 (hereinafter Abert ); Bedwell v. Premcor, No. 04–L–342 (hereinafter Bedwell ); Village
of Hartford v. Premcor, No. 08–L–637 (hereinafter Village of Hartford ); Hopkins v. Premcor,
No. 03–L–1053; and State of Illinois v. Premcor, No. 03–CH–459 (third-party complaint for
contribution).


3 Wright v. Apex Oil, No. 05–L–1210; Vostry v. Apex Oil, No. 07–L–1; Brzostowski v. Atlantic
Richfield, No. 07–L–340; Schulte v. Apex Oil, No. 07–L–629; Jones v. A & E, No. 07–L–
323; Smith v. Sinclair, No. 08–L–681; Peters v. Amoco, No. 09–L–56 (hereinafter Peters );
and Johns v. Amoco, No. 09–L–136.


¶ 6 The Allianz insurance policy at issue in this case is a commercial general liability umbrella
policy with policy number AUL 5100556 (the Allianz policy), which was effective from July 31,
1981, to July 31, 1982. According to the schedule of underlying insurance appended to the Allianz
policy, the primary commercial general liability policy underlying the Allianz policy was issued
by Home and was effective July 31, 1981, to July 31, 1984. It is the interplay between the Allianz
policy, the Home policy, and the underlying lawsuits that is at issue on appeal.


¶ 7 2. The Pleadings


¶ 8 Sinclair initially filed a complaint for a declaratory judgment against Allianz in the circuit
court of Madison County in 2008. However, the operative complaint for purposes of this appeal
is the third amended complaint, filed September 20, 2011. The third amended complaint sets
forth the details of each of the underlying lawsuits. With regard to the regulatory matters, the
complaint alleges that Sinclair entered into an agreement, dated April 2004, to share the costs of
remediating the contamination in and around Hartford with the other entities that had operated
in the area. According to the complaint, between November 2005 and December 2006, Sinclair
made payments pursuant to the agreement “in excess of $3,696,000.” In **25  *574  addition,
the complaint alleges that, as of the date of the complaint, Sinclair has “paid over $3 million”
defending itself in the underlying actions.


¶ 9 The complaint requests, inter alia, a declaratory judgment that Allianz has a duty to defend
Sinclair with respect to the underlying actions, and that Allianz breached that duty by failing
to defend Sinclair under a reservation of rights or seek a declaratory judgment with regard to
coverage. Further, the complaint seeks a declaration by the circuit court that, because Allianz
breached its duty to defend Sinclair with respect to the underlying actions, Allianz is estopped
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from asserting any defenses to coverage, and, as such, is required to indemnify Sinclair for all
sums that Sinclair has or will become legally obligated to pay as a result of the underlying actions.
Alternatively, the complaint seeks a declaration that Allianz is legally obligated to indemnify
Sinclair irrespective of its duty to defend.


¶ 10 Allianz filed a counterclaim for a declaratory judgment that it had no duty to defend or
indemnify Sinclair with regard to the underlying lawsuits, asserting that its policy contains no
such duty. In addition, Allianz asserted several defenses to coverage, including inadequate notice,
failure to make a “definite claim,” horizontal exhaustion, and a pollution exclusion. On October
4, 2011, Sinclair filed a motion for partial summary judgment, seeking a declaration that Allianz
has a duty to defend Sinclair in the underlying actions and that Allianz breached that duty,
resulting in its being estopped from asserting any defenses to coverage. In reviewing the supporting
documentation appended to the motion for partial summary judgment, we begin by noting that both
the Allianz policy and the Home policy are attached to the motion. 4  We will set forth the relevant
language of each policy in detail below as it becomes necessary to analyze the issues on appeal.


4 Sinclair's copies of the Allianz and Home policies differ slightly from Allianz's copies of
these policies. However, the provisions that must be interpreted in order to resolve this appeal
are identical in each party's copy, and there is no dispute as to the wording of these provisions.


¶ 11 3. The Wyoming Lawsuits


¶ 12 Our recitation of the facts that can be determined from a review of the remaining attachments
to Sinclair's motion will be presented in order to place those facts in a chronological perspective,
rather than as they were presented to the circuit court. The affidavit of David Stice, a corporate
attorney for Sinclair since 1991, with the exception of three years beginning in July of 1999, was
presented to provide proof that Allianz was aware that the Home policy had been exhausted by
prior settlements Home paid on behalf of Sinclair for the same policy that is at issue in the case
at bar. In the affidavit, Mr. Stice avers that there were several lawsuits filed against Sinclair and
others in the 1990s concerning “claims of bodily injury and/or property damage allegedly resulting
from prior operations at Sinclair's Wyoming refinery (the Wyoming lawsuits).” 5  According to
Stice's affidavit, one of the Wyoming lawsuits 6  alleged both personal injury and property damage
from exposure to materials from Sinclair's Wyoming refinery, while the other Wyoming **26
*575  lawsuits alleged property damage only. Through correspondence and phone calls, Allianz
was kept apprised of developments in the Wyoming lawsuits and was invited to participate in
settlement discussions, but declined. Stice's affidavit sets forth the details of Sinclair's settlement
of each of the Wyoming lawsuits 7  and states that legal defense costs and fees for the Wyoming
lawsuits exceeded $5 million.
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5 Albertson v. Dow Chemical Co., No. 65212 (hereinafter Albertson ); People of the State of
Wyoming v. Little America Refining Co., No. 62325 (hereinafter People of Wyoming ); KN
Energy, Inc. v. Sinclair Oil Corp., No. 93–CV–0080–B (hereinafter KN Energy ); and United
States v. Sinclair Oil Corp., No. C89–0153 (hereinafter U.S. v. Sinclair ).


6 Albertson, No. 65212.


7 According to Stice, Sinclair settled Albertson for $5.25 million and settled KN Energy for
$1 million, plus certain benefits valued at $1.25 million. Sinclair settled People of Wyoming
and U.S. v. Sinclair by agreeing to perform corrective action near the Wyoming refinery and
spent approximately $6 million performing said corrective action.


¶ 13 The record contains intermittent correspondence between Sinclair and Allianz regarding the
Wyoming lawsuits. In letters from Allianz to Sinclair dated March 28, 1991, August 13, 1991, and
August 29, 1991, Allianz admitted that the Wyoming lawsuits implicated three Allianz policies,
including the Allianz policy at issue in this case, effective July 31, 1981, to July 31, 1982. In these
letters, Allianz states its position with regard to the Wyoming lawsuits, that the Allianz policy
at issue is an excess policy, requiring exhaustion of all underlying policy limits, and that, in any
case, the Allianz policy at issue contains a pollution exclusion. On March 23, 1992, Allianz sent
Sinclair a letter opting not to participate in a declaratory judgment action Sinclair was preparing
to commence against other insurance companies that had issued commercial liability policies to
Sinclair that were potentially implicated by the Wyoming lawsuits.


¶ 14 On April 17, 1996, Sinclair sent a letter to Allianz enclosing “a copy of page 3 of the
Settlement Agreement” between Home and Sinclair resolving coverage of the Wyoming lawsuits,
“confirm[ing] that Home paid $3.5 million in total to Sinclair and the allocation by policy of
the $3.5 million.” According to the enclosed excerpt from that settlement agreement, Home and
Sinclair agreed to allocate $500,000 of the settlement to the underlying Home policy at issue for
the 1981–1982 policy period. All of the $500,000 was allocated to claims for property damage.
The settlement agreement specifically shows that none of the $500,000 was allocated to claims
for bodily injury.


¶ 15 The record contains a copy of the full settlement agreement entered into by Home and
Sinclair in order to resolve coverage disputes over the Wyoming lawsuits. However, there is no
indication as to whether or when the full settlement agreement was provided to Allianz. The
“Settlement Agreement” states that Sinclair “owns and operates” a refinery in or near Evansville,
Wyoming, and that disagreements have arisen between Sinclair and Home as to the application, if
any, of the Home policy to insurance claims “arising out of alleged pollution or contamination at
and emanating from the Refinery.” The “Settlement Agreement” states that “demands have been
made on Sinclair by * * * government regulatory agencies * * * as well as individuals and non-
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governmental entities * * * in connection with alleged contamination of soil, groundwater and air
at and emanating from the Refinery.” However, the “Settlement Agreement” does not delineate
whether all of the claims were for property damage or if any of them were for bodily injury.


¶ 16 In a largely redacted letter dated August 9, 1996, from Sinclair to Allianz, counsel for Sinclair
states as follows:


“[W]e have provided you with specific evidence from the Settlement Agreement between Home
and Sinclair demonstrating that the property damage limits were paid by Home for the **27
*576  7/31/81–82 policy year. Accordingly, exhaustion of the Home policy underlying Allianz
has occurred. You indicate that you need additional information concerning ‘the nature of the
claims that have been paid, and how settlement sums have been allocated to the various policy
years ...’ We do not understand what additional information you are requesting because the
information you are requesting has already been provided to you. We are glad to entertain
a more specific request. For example, during a meeting on January 5, 1996, in which your
representatives * * * were present, the nature of the claims and how settlement sums have been
allocated to various policy years were discussed in specific detail. After the meeting, [your
representatives] requested additional information from Sinclair which was provided to them in
a letter dated January 11, 1996. Relevant portions of the Settlement Agreement between the
primary carrier, Home Insurance Company and Sinclair Oil we [sic ] provided in the January
11, 1996[,] letter and the April 17, 1996[,] letter also references the actions being settled and
how the payments by Home are being allocated.


With respect to damages, we have also previously provided you with a full breakdown. At
this point, we do not understand what additional information you require. If you can be more
specific, please let me know. In the January 5, 1996[,] meeting and in subsequent letters
we communicated to Allianz representatives the following dollar/damages information with
extensive backup:


Defense costs .................... $3,656,100


Litigation Liability ............... $10,449,000


Future and past cleanup costs ........ $14,761,272”


Footnotes in the letter contain further breakdown of Sinclair's projected liability in the Wyoming
lawsuits. According to the footnotes, Sinclair paid $5,250,000 “as settlement in the toxic tort case
of Albertson.” The other figures are noted to be projections of defense, settlement, and remediation
costs in the remaining Wyoming lawsuits.


¶ 17 Other than the statements contained in the above-mentioned letters, the record contains no
affidavit or other evidence indicating what information was provided to Allianz or any other
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specific details of the Wyoming lawsuits. In addition, the record contains no evidence showing a
breakdown of payments made by Sinclair with respect to bodily injury versus property damage
claims stemming from the Wyoming lawsuits. In a partially redacted letter dated October 29, 1996,
from Allianz to Sinclair, counsel for Allianz stated, “Allianz does not necessarily agree with your
analysis that the limits underlying the Allianz policy for the 1981–1982 term have been exhausted.
We also do not necessarily agree with Home's position that their defense obligation has been
relieved by their settlement.”


¶ 18 4. The Underlying Lawsuits


¶ 19 We next set forth the evidence presented in Sinclair's motion for partial summary judgment
which references the nature and status of the claims arising from the underlying lawsuits that
were instituted as a result of the Hartford contamination. First, Sinclair attached the affidavit of
its attorney, Joseph G. Nassif, who averred that Sinclair has provided “many updates” to Allianz
regarding negotiations with other responsible parties and the EPA and “requested that Allianz
pay the costs of Sinclair's participation.” Mr. Nassif also attested to Sinclair's legal fees of “over
3 million” in the underlying lawsuits and provided an evidentiary foundation **28  *577  for
numerous letters and emails between the parties that were also attached to the motion. Finally, Mr.
Nassif's affidavit directed the circuit court to a website that corroborated the fact that the underlying
primary carrier, Home, was liquidated in 2003 and is insolvent. An order of liquidation for Home
dated June 11, 2003, is also contained in the record.


¶ 20 A review of the correspondence attached to the motion for partial summary judgment reveals
that much of the communications contained therein are redacted. However, what follows are details
that can be gleaned from these communications. On December 2, 2005, Sinclair sent a letter
to AON Natural Resources Risk Services (AON) which provided information in relation to its
pipeline leaks in Hartford. According to the letter, the EPA ordered many of the other entities
affiliated with the contamination to take emergency response actions which commenced “as early
as the Fall of 2003.” Sinclair was added as a participant in the cleanup as of November 18, 2005. At
the time of the letter, it appears there were two property damage lawsuits on file naming Sinclair as
a defendant, one which was styled as a class action and one that was filed by a group of individuals,
but not in class action form. However, from the letter itself, one is not able to discern to which
specific lawsuits the letter is referring.


¶ 21 On January 11, 2006, AON, on behalf of Sinclair, sent out a “Notice of Loss/Claim” to
approximately 30 insurance companies, including Home and Allianz, listing five of the underlying
lawsuits 8  and stating that “these claims give rise to coverage under one or more of the insurance
policies on the attached list” and purporting to be “notice in accordance with the notice terms of
each policy.” The letter states that a compact disc is enclosed containing copies of the complaints in
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Sparks, Bedwell, and Abert, as well as the EPA administrative order and a document explaining the
status of the litigation in Village of Hartford. According to the letter, a review of these documents
shows that Sinclair has been named as a defendant in lawsuits by owners of property in Hartford
who allege Sinclair contributed to cause a toxic plume which allegedly consists of an estimated
four million gallons of petroleum and/or petroleum byproducts which lie beneath their property,
and that said plume has caused property damage and bodily injury to persons living in Hartford.


8 Sparks, Bedwell, Abert, Village of Hartford, and EPA lawsuits; see footnote 2 for full names
and case numbers.


¶ 22 The remaining correspondence between the parties that is contained in the record took place
between 2008 and 2010, between the time this action for declaratory judgment and the motion
for partial summary judgment were filed. On November 12, 2008, Sinclair stated in a letter to
Allianz that “[b]ased on the potential monetary exposure facing Sinclair and the money expended
thus far, Allianz * * * should step in and provide Sinclair the coverage afforded under the excess
polic[y] identified in the enclosed complaint.” On March 17, 2009, Sinclair stated in a letter
that Allianz's umbrella coverage is triggered because the underlying Home policy was exhausted
through payment of the policy limits, and enclosed a copy of the “Settlement Agreement” between
Home and Sinclair in the Wyoming lawsuits. The letter states, “To date, no carrier has paid any
amounts to or on behalf of Sinclair in connection with the underlying actions.”


*578  **29  ¶ 23 A March 25, 2009, letter from Sinclair to Allianz attaches the complaint in
the Peters case and states that the complaint concerns the plaintiff's alleged workplace exposure
to benzene. The letter states, “On behalf of Sinclair, we request defense and indemnification in
the Peters case.” A May 13, 2009, largely redacted email from Sinclair states, “ We will provide
what we believe to be consistent with our client's demand for coverage.” On June 10, 2009,
Sinclair provided Allianz with a report on settlement discussions with the Village of Hartford “[i]n
our continuing effort to keep your clients informed of, and seek their participation in, settlement
discussions with the underlying claimants.”


¶ 24 On November 11, 2009, Sinclair states, “We continue to request Allianz' * * * full participation
in defense and indemnification in the Wright case and, therefore, ask that you advise us as soon
as possible of your client's position towards potential settlement.” On May 7, 2010, Sinclair
stated in a letter to Allianz, “It is particularly egregious that Allianz continues to refuse to pay
Sinclair's defense costs, despite the fact that Sinclair has provided Allianz with clear evidence
demonstrating that all coverage underlying the policy has been exhausted.” (Emphasis in original.)
On August 18, 2010, Sinclair asked, “[G]iven all the information we have provided to Allianz
about the underlying actions as well as documents establishing Allianz' insurance obligations, what
is Allianz' basis for not defending?”
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¶ 25 5. Proceedings and Orders of the Circuit Court and on Appeal


¶ 26 After full briefing by the parties, oral argument on Sinclair's motion for partial summary
judgment was held in the circuit court, the Honorable Barbara J. Crowder presiding, on July 31,
2012. During argument, counsel for Sinclair represented to Judge Crowder that both the property
damage and bodily injury aggregate limits of the Home policy were exhausted by virtue of the
Wyoming lawsuits. According to Sinclair's counsel, the property damage limits were paid by Home
and the bodily injury limits were paid by Sinclair. Counsel for Allianz indicated that Sinclair sought
coverage for the underlying lawsuits from Home up to the point of its insolvency in 2003. Judge
Crowder took the motion under advisement, and on January 8, 2013, entered a detailed order that,
inter alia, partially granted Sinclair's motion for summary judgment, as further detailed below.


¶ 27 First, Judge Crowder found that Allianz had a duty to defend Sinclair in the underlying actions
pursuant to a “drop down” provision in its policy once the Home policy limits were exhausted
so long as the claims bring the underlying actions within the coverage of the policy, and that the
“claims listed” by Sinclair were for bodily injury and property and fall within the definition of
“occurrence” found in the Home policy. Judge Crowder defined the second issue as “whether
Sinclair established that the underlying Home [p]olicy was exhausted, or at least that it advised
Allianz that Sinclair thought the Home policy was exhausted.” Judge Crowder then found that
the aggregate limits of the Home policy were $500,000 for each type of liability, reasoning that
“these limits are clearly stated on the Schedule of Coverage and on the Certificate of Insurance
for the Home policy.”


¶ 28 With regard to exhaustion, Judge Crowder determined that the payment by Home pursuant to
the settlement of the Wyoming lawsuits exhausted the property damage limits of the underlying
Home policy. Judge Crowder then recognized Sinclair's claim during oral argument that it made
payments in settlement of the Wyoming **30  *579  lawsuits that exhausted the bodily injury
limits of the policy. According to Judge Crowder, “[e]ven if there was a question concerning the
exhaustion of the bodily injury limits, Sinclair's alerting Allianz to the possibility of exhaustion
advised Allianz of the need to take action or to be prepared to fulfill its duty for claims covering
the 1981–82 policy period.”


¶ 29 As to the duty to defend, Judge Crowder found that when Sinclair first provided Allianz
notice of the underlying lawsuits in January 2006, Allianz was required to offer a defense, make a
reservation of rights, or file a declaratory judgment. Because it took none of these actions, Judge
Crowder determined that, “[a]t a minimum,” Allianz is liable to pay Sinclair's defense costs and
reasonable attorney fees in the underlying actions after the date Sinclair provided notice in January
2006. Judge Crowder declined to grant a request for fees incurred prior to that date “at this time.”
Finally, although Judge Crowder found that Allianz “inexorably” breached its duty to defend, she
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stated that she was not convinced that the law requires Allianz to be estopped from raising coverage
defenses, and reserved ruling on that issue pending further briefing by the parties. 9  Judge Crowder
ordered Allianz to pay Sinclair's past legal fees and defense costs for all of the underlying actions
incurred after January 11, 2006, and to reimburse Sinclair's ongoing legal fees and defense costs
on a timely basis for those underlying actions that have not yet been resolved.


9 It is important to note that this court declines to deliver an advisory opinion as to this issue,
as it was reserved by the circuit court, and therefore not within the scope of our review.
See People v. Dunmore, 2013 IL App (1st) 121170, ¶ 12, 387 Ill.Dec. 273, 22 N.E.3d 318
(appellate court will not render an advisory opinion (citing People v. Campa, 217 Ill.2d 243,
269, 298 Ill.Dec. 722, 840 N.E.2d 1157 (2005))).


¶ 30 On February 8, 2013, Allianz filed a motion to reconsider the circuit court's order. The circuit
court, the Honorable Donald Flack presiding, entered an order on July 19, 2013, denying the
motion to reconsider. On January 24, 2014, the parties filed a joint motion for a finding, pursuant
to Illinois Supreme Court Rule 304(a) (eff. Feb. 26, 2010), that there is no just reason for delaying
either enforcement or appeal of the January 8, 2013, order granting, in part, Sinclair's motion for
a partial summary judgment. The parties also requested a stay of the proceedings pending the
outcome of the appeal. Judge Flack granted that motion on January 24, 2014, and Allianz filed a
timely notice of appeal on February 18, 2014.


¶ 31 On April 7, 2015, this court issued its original opinion resolving the issues on appeal. On
April 30, 2015, Allianz filed a petition for rehearing. After full briefing by both parties regarding
the issues raised in the petition for rehearing, we now issue this modified opinion upon denial of
rehearing.


¶ 32 ANALYSIS


¶ 33 1. Standard of Review


[1]  ¶ 34 Because this is an appeal from an order granting, in part, a motion for partial summary
judgment, our standard of review is de novo. Outboard Marine Corp. v. Liberty Mutual Insurance
Co., 154 Ill.2d 90, 102, 180 Ill.Dec. 691, 607 N.E.2d 1204 (1992). A circuit court should only
grant a motion for summary judgment when there are no genuine issues of material fact and the
moving party is entitled to judgment as a matter of law. Id. Summary judgment is a drastic remedy
and should only be granted when the movant's right to the judgment is clear and **31  *580
free from doubt. Id. Summary judgment is not appropriate in situations where a reasonable person
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could draw different inferences from the facts contained within the record. Id. With these standards
for our review in mind, we move to the first issue presented by this appeal.


¶ 35 2. Allianz Policy Language Regarding “Drop Down”


[2]  [3]  [4]  [5]  ¶ 36 The first issue on appeal is whether the Allianz umbrella policy contained
a “drop down” provision which requires it to defend Sinclair in the event the underlying Home
policy is exhausted. 10  Before turning to the policy language at issue, it is important to note the
basic principles we use in interpreting an insurance policy. First, in construing an insurance policy,
it is the job of this court to ascertain the intent of the parties. Outboard Marine Corp., 154 Ill.2d
at 108, 180 Ill.Dec. 691, 607 N.E.2d 1204. In order to determine the meaning of the language of
the policy and the intent of the parties, we must read the insurance policy as a whole, while giving
consideration to the type of risk involved, the subject matter that is insured, and the purposes of
the insurance contract. Id. If the language of the policy is unambiguous, we must give the language
its plain and ordinary meaning. Id. It is only if the words in the policy are susceptible to more than
one reasonable interpretation that we will find the language to be ambiguous and construe them
in favor of the insured. Id. at 108–09, 180 Ill.Dec. 691, 607 N.E.2d 1204.


10 Allianz conceded this issue at oral argument. However, because the issue was fully briefed,
we will set forth our analysis for the sake of clarity.


[6]  ¶ 37 The provisions of the Allianz umbrella policy that must be construed in order to determine
whether Allianz had a “drop down” duty to defend Sinclair upon exhaustion of the limits of the
underlying Home policy are as follows. The Allianz umbrella policy, under the heading “Insuring
Agreements,” section I, entitled “Coverage,” states that “[t]he Company hereby agrees, subject
to the limitations, terms and conditions hereinafter mentioned, to indemnify the Insured for all
sums which the Insured shall be obligated to pay by the reason of the liability * * * for damages
on account of: A. Personal Injuries; B. Property Damage; C. Advertising Liability.” In section II,
entitled “Limits of Liability–Retained Limit,” the Allianz policy provides as follows:


“In the event of * * * exhaustion of the aggregate limits of liability applicable to the underlying
insurance (listed in the Schedule of Underlying Insurance hereof) by reasons of losses paid
thereunder, this policy shall, subject to the terms and conditions of the underlying insurance,


* * *


(b) in the event of exhaustion continue in force as underlying insurance.”


¶ 38 In addition, an amendatory endorsement to the policy, entitled “ASSISTANCE AND
COOPERATION,” states:
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“EXCEPT AS PROVIDED IN INSURING AGREEMENT II WITH RESPECT TO THE
EXHAUSTION OF THE AGGREGATE LIMITS OF UNDERLYING POLICIES LISTED IN THE
SCHEDULE OF UNDERLYING INSURANCE, THE COMPANY WILL NOT BE CALLED
UPON TO ASSUME THE SETTLEMENT OR DEFENSE OF ANY CLAIM * * *.” (Emphasis
added.)


¶ 39 Allianz argues that because the “Coverage” provision only contains a promise to indemnify
Sinclair, no duty to **32  *581  defend Sinclair exists in any instance. We agree with the circuit
court that this position is untenable. We must look at the terms of the policy as a whole, and the
plain language of the above-quoted policy provision states that if the primary insurance in the
underlying schedule is exhausted by reasons of payment of losses, the Allianz policy will, “subject
to the terms and conditions of the underlying insurance, * * * continue in force as underlying
insurance.” The parties do not dispute that the Home policy was the only comprehensive general
liability insurance in the schedule attached to the Allianz policy, and they do not dispute that the
terms of the Home policy contained a duty to defend. Accordingly, the circuit court was correct in
its determination that there is a drop down provision in the Allianz policy which required Allianz
to defend Sinclair in the event of exhaustion of the aggregate limits of the Home policy.


¶ 40 3. Aggregate Limits of Underlying Home Policy


¶ 41 Having determined that the Allianz policy required Allianz to defend Sinclair with respect
to the underlying lawsuits in the event of exhaustion of the aggregate limits of the Home policy,
we turn to the parties' disagreement on the meaning of the policy schedule and terms defining
aggregate limits. While the circuit court agreed with Sinclair's position that the aggregate limit for
all claims was $500,000, Allianz argues that the Home policy contains aggregate limits for bodily
injury and property damage resulting from certain types of occurrences, and that the underlying
lawsuits do not fall into the category of claims that contain aggregate limits. For a determination
of this issue, we examine the underlying Home policy.


¶ 42 In examining the underlying Home policy, we must first set forth a description of the
page of the policy entitled “SCHEDULE.” A preamble paragraph to a chart purporting to
show “Coverages” and “Limits of Liability” for “Each occurrence” and “Aggregate,” as well
as “Description of Hazards,” states that “[t]he insurance afforded is only with respect to such
of the following Coverages as are indicated by specific premium charge or charges. The limit
of the company's liability against each such coverage shall be as stated herein, subject to all
the terms of this policy having reference thereto.” (Emphasis added.) The chart provides that,
with respect to “Coverage A—Bodily Injury Liability,” the “Limits of Liability” for “each
occurrence” is “$500,000,” and for “aggregate” is “$500,000.” With respect to “Coverage B
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—Property Damage Liability,” the chart also provides that the “Limits of Liability” for “each
occurrence” is “$500,000,” and “aggregate” is “$500,000.” The “Description of Hazards”
showing a premium paid include “Premises–Operations” and “Innkeepers.” However, the schedule
notes that “Independent Contractors” and “Completed Operations–Products” are included in the
premium.


¶ 43 Having set forth in detail the information contained within the “Schedule,” we move to the
terms of the policy that have “reference thereto.” These terms are set forth in the policy as follows,
with our emphasis added as to language that is critical to our analysis of the issue of the aggregate
limits:


“III. LIMITS OF LIABILITY


Regardless of the number of (1) insureds under this policy, (2) persons or organizations who
sustain bodily injury or property damage, or (3) claims made or suits brought on account of
bodily injury or property damage, the company's liability is limited as follows:


Coverage A—The total liability of the company for all damages, including damages for care
and loss of services, because **33  *582  of bodily injury sustained by one or more persons
as a result of any one occurrence shall not exceed the limits of liability stated in the schedule
as applicable to ‘each occurrence.’


Subject to the above provision respecting ‘each occurrence,’ the total liability of the company
for all damages because of (1) all bodily injury included within the completed operations hazard
and (2) all bodily injury included within the products hazard shall not exceed the limit of bodily
injury liability stated in the schedule as ‘aggregate.’


Coverage B—The total liability of the company for all damages because of all property damage
sustained by one or more persons or organizations as the result of any one occurrence shall
not exceed the limit of property damage liability stated in the schedule as applicable to ‘each
occurrence.’


Subject to the above provision respecting ‘each occurrence,’ the total liability of the company
for all damages because of all property damage to which this coverage applies and described
in any of the numbered subparagraphs below shall not exceed the limit of property damage
liability stated in the schedule as ‘aggregate.’


(1) all property damage arising out of premises or operations rated on a remuneration basis
or contractor's equipment rated on a receipts basis, including property damage for which
liability is assumed under any incidental contract relating to such premises or operations, but
excluding property damage included in subparagraph (2) below;
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(2) all property damage arising out of and occurring in the course of operations performed
for the named insured by independent contractors and general supervision thereof by the
named insured, including any such property damage for which liability is assumed under the
incidental contract relating to such operations, but this subparagraph (2) does not include
property damage arising out of maintenance or repairs at premises owned by or rented to the
named insured or structural alterations at such premises which do not involve changing the
size of or moving buildings or other structures;


(3) all property damage included within the products hazard and all property damage
included within the completed operations hazard.


Such aggregate limit shall apply separately to the property damage described in subparagraphs
(1), (2) and (3) above, and under subparagraphs (1) and (2), separately with respect to each
project away from premises owned by or rented to the named insured.


Coverages A and B—For the purpose of determining the limit of the company's liability,
all bodily injury and property damage arising out of continuous or repeated exposure
to substantially the same general conditions shall be considered as arising out of one
occurrence.” (Emphasis added.)


¶ 44 Our reading of the above-quoted language from the Home policy leads us to conclude that
in order to determine how a “per occurrence” limit is identified, as well as which claims have
an “aggregate” limit as stated in the schedule, one must turn to the explanation of those terms
which is contained within the policy itself. The schedule itself contains this caveat, directing the
reader to “the terms of the policy which make reference thereto.” Turning to the terms of the
policy, it is clear that the language making reference to the schedule is intended to set forth the
circumstances under which the *583  **34  “per occurrence” limit applies and the circumstances
under which the “aggregate” limit applies. It is also clear that while the “per occurrence” limit is
subject to the same definition for bodily injury and property damage, the language setting forth the
circumstances under which the “aggregate” limit applies contains substantially different language.
From this differing language, we invariably conclude that only certain types of claims are subject
to an aggregate limit under the policy, and that there is a distinction made between the types of
bodily injury claims and the types of property damage claims that are subject to an aggregate limit.
Accordingly, Sinclair is incorrect in its position that all claims are subject to a $500,000 aggregate
limit, and we must further examine the policy language to determine which types of claims are
subject to such a limit.


¶ 45 Under the terms of the Home policy which specify the types of claims that have an
aggregate limit, we first turn to the terms explaining the types of claims for bodily injury, under
“Coverage A,” that have aggregate limits. The language explaining the limits of liability for
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“Coverage A,” which is bodily injury, states that liability for bodily injury included within the
“completed operations hazard” and “products hazard” is not to exceed the limits set forth in the
schedule as “aggregate.” “Completed operations hazard” and “products hazard” have meanings
that are specified in the definitions section of the policy. In contrast, the language explaining the
limits of liability for “Coverage B,” which is property damage, states that “all damages because
of all property damage to which this coverage applies and described in any of the numbered
subparagraphs below shall not exceed the limit of property damage liability stated in the schedule
as ‘aggregate,’ ” and that the aggregate limit “shall apply separately to the property damage
described in subparagraphs (1), (2) and (3) above, and under subparagraphs (1) and (2), separately
with respect to each project away from premises owned by or rented to the named insured.”


[7]  ¶ 46 From a comparison of the provisions governing “aggregate” limits with respect to
bodily injury and property damage, we conclude that the only claims for bodily injury that are
subject to an “aggregate” limit are claims arising under the “completed operations hazard” and
“products hazard,” as defined in the policy. All other claims for bodily injury are subject to the
“per occurrence” limit. In contrast, it is difficult to ascertain from the policy language whether all
property damage claims are subject to an “aggregate” limit, with some types of property damage
claims having a separate “aggregate” limit, as enumerated in the subparagraphs, or whether only
those types of property damages claims that are enumerated in the subparagraphs are subject to an
aggregate limit. In either case, in order to determine which “aggregate” limit applies to a particular
claim for property damage, one must determine the type of occurrence from which the claim for
property damages arises.


[8]  ¶ 47 Based on the foregoing, potential aggregate limits for property damage under the Home
policy can be broken down as follows: (1) property damage arising out of premises or operations
rated on a remuneration basis or contractor's equipment rated on a receipts basis, with a separate
aggregate limit for such damage with respect to each project taking place away from the insured's
premises; (2) property damage occurring in the course of operations performed by independent
contractors, subject to some specified limitations, with a separate aggregate limit for such damage
with respect to each project **35  *584  taking place away from the insured's premises; and (3)
property damage included within the products hazard and completed operation hazard. We find
the policy language ambiguous with regard to whether all other property damage has an aggregate
limit. Nevertheless, the circuit court erred in its determination that the underlying Home policy
contained aggregate limits of $500,000 for all claims. Instead, the only construction of the Home
policy that accounts for all of the policy language and construes the policy as a whole (see Outboard
Marine Corp., 154 Ill.2d at 108–09, 180 Ill.Dec. 691, 607 N.E.2d 1204) requires a determination
of whether any particular claim is subject to an aggregate limit according to the analysis set forth
above, and as summarized in the following table:


Bodily
Injury:


Bodily
Injury


Bodily
Injury


All other
Bodily
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 arising from
“Completed
Operations
Hazard”
$500,000
Aggregate
Limit
 


arising from
“Products
Hazard”
$500,000
Aggregate
Limit
 


Injury
claims
subject
to “Per
Occurrence”
Limit Only
 


Property
Damage:
 


“Property
damage
arising
out of
premises or
operations
rated on a
remuneration
basis or
contractor's
equipment
rated on
a receipts
basis”
$500,000
Aggregate
Limit with
a separate
$500,000
Aggregate
Limit for
each project
taking place
away from
insured's
premises
 


“Property
damage
occurring
in the
course of
operations
performed
by
independent
contractors”
subject to
limitations
specified in
subparagraph
(2) of
section III
“Limits of
Liability”
$500,000
Aggregate
Limit with
a separate
$500,000
Aggregate
Limit for
each project
taking place
away from
insured's
premises
 


Property
Damage
arising from
“Completed
Operations
Hazard”
and
“Products
Hazard”
$500,000
Aggregate
Limit
 


All other
Property
Damage
Ambiguous
as to
Whether
$500,000
Aggregate
Limit
Applies
 


¶ 48 4. Duty to Defend of Umbrella Carrier Under “Drop Down”


[9]  [10]  [11]  ¶ 49 Having made the foregoing analysis of the aggregate limits under the Home
policy, we must decide whether the information Sinclair provided to Allianz regarding payments
under the Home policy, as well as the nature of the claims set forth in the underlying lawsuits, was
sufficient to trigger an excess carrier's “drop down” duty to defend as a matter of law. In Illinois,
the duty to defend is much broader than the duty to indemnify. Outboard Marine Corp., 154 Ill.2d
at 125, 180 Ill.Dec. 691, 607 N.E.2d 1204. Our courts have held that in order to determine whether
an insurer's duty to defend has arisen, the court must compare the allegations of the underlying
complaint to the policy language. Id. If the court determines, after construing the allegations of the
complaint liberally in favor of the insured, that the allegations fall within, or potentially within, the
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policy's coverage, the insurer has a duty to defend the insured against the underlying complaint.
Id. As such, this court has stated as follows:


“When a complaint against an insured alleges facts that bring the action within or potentially
within the scope of insurance policy coverage, the insurer taking the position that the complaint
is not covered by the policy must defend the suit under a reservation of rights or seek a
declaratory judgment that there is no coverage.” Korte Construction Co. v. American States
Insurance, 322 Ill.App.3d 451, 457, 255 Ill.Dec. 847, 750 N.E.2d 764 (2001) (citing State Farm
Fire & Casualty Co. v. Martin, 186 Ill.2d 367, 371, 238 Ill.Dec. 126, 710 N.E.2d 1228 (1999)).


*585  **36  ¶ 50 In addition to the foregoing, this court has held that if an insured tenders to an
insurer the defense of a cause that meets the above-quoted “four corners of the complaint” rule,
and the insurer refuses to participate in the litigation, instead waiting for the insured to institute
litigation against the insurer to determine the insurer's rights and duties, the insurer is estopped
from raising noncoverage as a defense in that litigation. Id. at 458, 255 Ill.Dec. 847, 750 N.E.2d
764. However, it is important to note that these rules and standards have been set forth in cases
involving a primary insurer, in which the policy at issue contains a “first dollar” duty to defend. 11


Accordingly, the test that has been set forth by our courts regarding the duty to defend assumes that
the only prerequisite to the duty to defend is “coverage.” Pursuant to this test, we find that Allianz's
arguments related to whether a limitation or exclusion in its policy applies to bar coverage of the
underlying lawsuits, including its arguments regarding timeliness of notice, horizontal exhaustion,
the pollution exclusion, and whether Sinclair made a “definite claim,” are the types of coverage
questions of which, if the “drop down” duty to defend were triggered, Allianz was required to
seek a judicial determination. As such, these arguments are irrelevant to our disposition of this
appeal. However, in a case such as this, where the issue concerns an umbrella carrier, and the duty
to defend under the policy is only triggered by the exhaustion of an underlying policy pursuant
to a “drop down” provision, we find that an additional threshold standard concerning exhaustion
should be required before the umbrella insurer comes under a legal obligation to defend under a
reservation of rights or to file a declaratory judgment action.


11 Although the policy at issue in Korte had an “other insurance” clause that stated that “ ‘[t]his
insurance is excess over: [a]ny other insurance provided to you on a primary basis,’ ” the
policy in Korte was not an “umbrella policy,” but was a primary policy containing a first line
duty to defend. Korte, 322 Ill.App.3d at 454, 255 Ill.Dec. 847, 750 N.E.2d 764.


¶ 51 In determining an appropriate threshold standard for triggering an umbrella carrier's duty,
under a “drop down” provision, to defend its insured under a reservation of rights or to file an action
for a declaratory judgment, we seek to balance Illinois public policy, which places the burden on the
insurer to have coverage defenses adjudicated, with the expectations of the parties to an umbrella
insurance contract such as the one at issue here. In so doing, our focus is on the information that
must be provided to the umbrella carrier concerning the exhaustion of the underlying policy limits.
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We find our supreme court's decision in Cincinnati Cos. v. West American Insurance Co., 183
Ill.2d 317, 233 Ill.Dec. 649, 701 N.E.2d 499 (1998), to be instructive. In that case, the court was
called upon to consider whether an insurer had a duty to defend its insured without a specific
request for a defense. Id. at 323–24, 233 Ill.Dec. 649, 701 N.E.2d 499. The supreme court held
that “where the insured has not knowingly decided against an insurer's involvement, the insurer's
duty to defend is triggered by actual notice of the underlying suit, regardless of the level of the
insured's sophistication.” Id. at 329, 233 Ill.Dec. 649, 701 N.E.2d 499. The court further defined
“actual notice” as “notice sufficient to permit the insurer to locate and defend the lawsuit” (internal
quotation marks omitted), in that “the insurer must know both that a cause of action has been filed
and that the complaint falls within or potentially within the scope of the coverage of one of its
policies **37  *586  Id. at 329–30, 233 Ill.Dec. 649, 701 N.E.2d 499.


[12]  [13]  ¶ 52 We find that a similar standard is appropriate in order to impose a duty on
an umbrella carrier to defend the insured upon exhaustion of the underlying limits under a
“drop down” provision. Accordingly, we hold that, in order to trigger such a duty to defend, the
umbrella carrier must have “actual notice” of the potential exhaustion of the aggregate limits
of the underlying insurance policy. We find that “actual notice” is notice sufficient to allow the
insurer to make a preliminary determination that the limits of the underlying insurance policy have
potentially been exhausted as to the claim or claims for which the insured is seeking coverage.
The umbrella insurer is entitled to more than an insured's allegation of exhaustion. At a minimum,
the insurer must be in possession of some evidence of actual payments, made by the underlying
insurance company or the insured, that potentially meet or exceed the aggregate limits of the
underlying policy that is applicable to the claim for which the insured is seeking coverage. 12


Once the umbrella carrier is in possession of such evidence of payments made, the burden is
on the insurer to resolve any potential issues regarding exhaustion. At that point in time, if the
complaint comes within the potential coverage of the excess policy, the umbrella insurer has a duty
to defend the insured. Accordingly, if the umbrella carrier wishes to litigate the issue of underlying
exhaustion or assert any other defense to coverage, it must defend the insured under a reservation
of rights or seek a declaratory judgment. See Korte, 322 Ill.App.3d at 457, 255 Ill.Dec. 847, 750
N.E.2d 764 (citing Martin, 186 Ill.2d at 371, 238 Ill.Dec. 126, 710 N.E.2d 1228).


12 It is important to emphasize that payments by the insured that exceed the underlying policy
limits are also to be considered exhaustion. To require the payments to be made out of the
primary insurer's coffers would preclude excess coverage under an umbrella policy when
the primary insurer has become insolvent or has wrongfully withheld payment. See Emhart
Industries, Inc. v. Home Insurance Co., 515 F.Supp.2d 228, 244 (D.R.I.2007).


¶ 53 Having determined the appropriate standard to be employed in this case, we turn to the record
to determine whether summary judgment in favor of Sinclair regarding Allianz's duty to defend
is appropriate at this stage of the proceedings. We note at the outset that because we have found
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that the underlying Home policy contains aggregate limits for specific types of claims, and that
we must differentiate the types of claims containing aggregate limits as between bodily injury and
property damage, we must separate our analysis of Allianz's duty to defend accordingly. As such,
we will first determine whether there is evidence in the record to determine, as a matter of law, that
Allianz had some evidence of payments, either by Home or by Sinclair, of the aggregate limits of
the bodily injury coverage of the Home policy so as to trigger Allianz's duty to defend upon notice
of the underlying lawsuits containing claims of bodily injury. 13  Then, we will conduct the same
analysis as to the underlying lawsuits containing claims for property damage.


13 If it is determined that Allianz did have the duty to defend, there must also be evidence in
the record to determine when the duty was triggered and when it received “actual notice” of
each lawsuit in order to determine those defense costs for which Allianz is liable.


[14]  ¶ 54 Having carefully considered the record, it is clear that there is insufficient evidence,
at this stage in the proceedings, to determine whether Allianz had possession of some evidence
of payments **38  *587  either by Sinclair or by Home, of the $500,000 aggregate limits of the
policy for claims of bodily injury. As set forth above, bodily injury claims only have an aggregate
limit if they are included in the “completed operations hazard” or “ products hazard,” as those
terms are elsewhere defined in the policy. The parties have not briefed the issue of whether the
bodily injury claims arising from the Wyoming lawsuits fit within these definitions such that they
would even have an aggregate limit. In addition, it is clear that the Home settlement covering
the Wyoming lawsuits was allocated to property damage claims only. Further, although there is
evidence that Sinclair made substantial payments of its own to settle the Wyoming lawsuits, there
is no evidence of which payments were made for claims of bodily injury and whether Allianz was
provided evidence of any such payments. Accordingly, there are genuine issues of material fact
that must be resolved in order to determine whether the Wyoming lawsuits exhausted bodily injury
limits contained within the underlying Home policy.


[15]  ¶ 55 Assuming that there was proof in the record that payments made for bodily injury claims
arising from the Wyoming lawsuits concerned the “completed operations hazard” or “products
hazard,” in order for Allianz to have a duty to defend bodily injury claims out of the underlying
lawsuits in Hartford, the oil spill leaks would have to also have arisen from the “completed
operations hazard” or “products hazard.” Otherwise, under the terms of the Home policy, bodily
injury claims are subject only to a “per occurrence” limit. Again, the parties have not briefed the
issue of whether the bodily injury claims arising from the underlying lawsuit fell within these
definitions such that they were subject to an aggregate limit. The only way in which there can be
a finding that Allianz breached its duty to defend Sinclair with regard to the bodily injury claims
is if Sinclair can prove that the bodily injury claims arising from the Wyoming lawsuits and the
underlying lawsuits were subject to an aggregate limit under the Home policy, and that Allianz
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had possession of some evidence of payments made by either Sinclair or Home of $500,000 or
more. 14  There is insufficient evidence in the record to make these findings at this time.


14 We note that there is evidence in the record that Sinclair has expended over $3 million
to defend the underlying lawsuits. Under the standards set forth in this opinion, Allianz
would be required to defend Sinclair once it had possession of some evidence that Sinclair's
payments on bodily injury claims exceeded the $500,000 “per occurrence limit” of the
underlying policy. However, it is unclear from the record as to what part of Sinclair's
payments have been for bodily injury claims, whether said payments exceed $500,000, and
if so, whether Allianz had some evidence of said payments in its possession prior to filing
its counterclaim for a declaratory judgment. If all of these conditions were met, a breach of
the duty to defend would have occurred within a reasonable time after the information came
into Allianz's possession.


[16]  ¶ 56 The facts in the record are much different with regard to the claims for property damage.
Under our interpretation of the underlying Home policy, the issue of whether all property damage
claims are subject to the $500,000 aggregate limit requires the resolution of an ambiguity in the
underlying Home policy language. What is clear is that some property damage claims have separate
aggregate limits, as set forth above. The parties do not dispute that Home made a $500,000 payment
in settlement of its coverage dispute with Sinclair over the Wyoming lawsuits, and specifically
allocated that entire amount to claims of property damage. The record shows that Sinclair **39
*588  sent Allianz some evidence of this payment in the form of the settlement agreement in
1996, claiming that the underlying limits had been exhausted. Allianz does not dispute that it
was in possession of this information. Accordingly, when Allianz received “actual notice” of the
underlying lawsuits, which included claims for property damage, the questions that needed to
be answered in order to ascertain exhaustion were whether the underlying lawsuits fell within
one of the categories of claims listed in the Home policy as having a separate aggregate limit,
and, if not, whether the Home policy language should be interpreted to provide for an aggregate
limit for all other property damage claims. We find that this amounts to evidence of payments
that potentially exhausted the underlying insurance. We find that when there is an ambiguity in
the underlying policy regarding categories of aggregate limits, the burden is on the insurer to
resolve that ambiguity, as the umbrella carrier is in the best position to resolve the ambiguity in the
underlying policy prior to issuing an umbrella policy dependent on exhaustion of the underlying
aggregates. If the ambiguity as to the aggregate limits remains, as in the case at bar, once an issue
of exhaustion is raised by evidence of payments of the aggregate amount, the burden is on the
insurer to defend under a reservation of rights or filing a declaratory judgment action.


¶ 57 Here, despite having possession of evidence of payments of $500,000 for property damage,
Allianz did nothing to resolve any issues remaining regarding exhaustion of the underlying policy
limits. Allianz did not seek information to enable it to determine which category of claims the
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Wyoming lawsuits and the Hartford lawsuits would be considered as under the Home policy, and it
did not seek a judicial determination of the ambiguity regarding property damage aggregates in the
Home policy. Accordingly, we find that Allianz breached its duty to defend Sinclair with regard to
the property damage claims arising out of the underlying lawsuits. 15  Thus, the circuit court was
correct in finding that Allianz was liable for defense costs from the time it received actual notice
of the lawsuits in 2006, but only those defense costs related to the claims for property damage.


15 The circuit court reserved ruling on whether Allianz would be estopped from asserting policy
defenses to coverage by virtue of its breach of the duty to defend. As set forth in footnote 9,
we decline to set forth an advisory opinion on this issue. See People v. Dunmore, 2013 IL
App (1st) 121170, ¶ 12, 387 Ill.Dec. 273, 22 N.E.3d 318 (appellate court will not render an
advisory opinion (citing People v. Campa, 217 Ill.2d 243, 269, 298 Ill.Dec. 722, 840 N.E.2d
1157 (2005))).


¶ 58 CONCLUSION


¶ 59 In conclusion, and for the foregoing reasons, we find that the circuit court erred when it found
adequate evidence in the record to prove, as a matter of law, that Allianz breached its duty to defend
Sinclair on any claims for bodily injury arising from the underlying lawsuits. However, for the
reasons stated herein, we affirm the circuit court's determination that Allianz breached its duty to
defend Sinclair with respect to the property damage claims, and as such, is liable for defense costs
Sinclair has incurred defending the property damage claims from the time it gave Allianz notice
of said claims in 2006. Accordingly, we affirm in part, reverse in part, and remand for further
proceedings not inconsistent with this opinion, in which the circuit court, inter alia, determines the
amount of attorney fees attributable to the property damage claims in the underlying actions, and
makes a determination **40  *589  after further development of the record based on the analysis
set forth above, regarding Allianz's duty to defend Sinclair with regard to the bodily injury claims.


¶ 60 Affirmed in part and reversed in part; cause remanded.


Justices CHAPMAN and SCHWARM concurred in the judgment and opinion.
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55 Cal.4th 186
Supreme Court of California


The STATE of California, Plaintiff, Cross–Defendant and Appellant,
v.


CONTINENTAL INSURANCE COMPANY, et al.,
Defendants, Cross–Complainants and Appellants;


Employers Insurance of Wausau, Defendant, Cross–Complainant and Respondent.


No. S170560.
|


Aug. 9, 2012.
|


As Modified Sept. 19, 2012.


Synopsis
Background: State brought action against liability insurers to recover indemnity for liability to
United States for cleanup of hazardous waste site. The Superior Court, Riverside County, No.
239784, Sharon J. Waters, Stephen D. Cunnison, and Erik Michael Kaiser, JJ., ruled on several
coverage issues and entered judgment on jury verdict for state, but awarded $0. State appealed
and insurers cross-appealed. The Court of Appeal reversed and remanded. Insurers petitioned for
review. The Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Chin, J., held that:


[1] each insurer covered, subject to policy limits, total amount of state's liability for continuous
property damage; and


[2] state was entitled to stack policy limits of all applicable policies, disapproving FMC Corp. v.
Plaisted & Companies, 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467.


Affirmed.


Opinion, 88 Cal.Rptr.3d 288, superseded.
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West Headnotes (9)


[1] Insurance Application of rules of contract construction
Insurance Questions of law or fact
In general, interpretation of an insurance policy is a question of law that is decided under
settled rules of contract interpretation.


48 Cases that cite this headnote


[2] Contracts Intention of Parties
Contracts Language of contract
The fundamental goal of contractual interpretation is to give effect to the mutual intention
of the parties, which is to be inferred, if possible, solely from the written provisions of the
contract. West's Ann.Cal.Civ.Code §§ 1636, 1639.


58 Cases that cite this headnote


[3] Contracts Application to Contracts in General
If contractual language is clear and explicit, it governs.


49 Cases that cite this headnote


[4] Insurance Ambiguity in general
An insurance policy provision will be considered ambiguous when it is capable of two or
more constructions, both of which are reasonable.


14 Cases that cite this headnote


[5] Insurance Ambiguity in general
A term in an insurance policy is not ambiguous merely because the policy does not define
it, because of disagreement concerning the meaning of a phrase, or because of the fact that
a word or phrase isolated from its context is susceptible of more than one meaning.


14 Cases that cite this headnote


[6] Contracts Existence of ambiguity
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Contracts Construction as a whole
Contracts Extrinsic circumstances
Language in a contract must be construed in the context of that instrument as a whole, and
in the circumstances of that case, and cannot be found to be ambiguous in the abstract.


21 Cases that cite this headnote


[7] Insurance Reasonable expectations
Insurance Ambiguity, Uncertainty or Conflict
Insurance Favoring coverage or indemnity;  disfavoring forfeiture
If an asserted ambiguity in an insurance policy is not eliminated by the language and
context of the policy, courts then invoke the principle that ambiguities are generally
construed against the party who caused the uncertainty to exist, i.e., the insurer, in order
to protect the insured's reasonable expectation of coverage.


17 Cases that cite this headnote


[8] Insurance Continuous acts and injuries;  trigger
Insurance Proration and Allocation
Each of the liability insurers that covered California's industrial waste disposal facility
during successive policy periods was liable up to its policy limits for the entirety of the
“long-tail” damage from toxic waste escapes from the facility, under policies providing
coverage for “all sums which the insured shall become obligated to pay for damages
because of injury to or destruction of property,” where progressive damage to property
at the facility occurred during numerous policy periods, and it was impossible to prove
precisely what property damage occurred during any specific policy period.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, §§ 138, 139.


24 Cases that cite this headnote


[9] Insurance Limits of Liability
Insurance Other Insurance
In recovering from liability insurers for “long-tail” damage from toxic waste escapes from
industrial waste disposal facility during successive policy periods, the state was entitled
to “stack” the policy limits of all applicable policies, effectively to form one giant “uber-
policy” with a coverage limit equal to the sum of all purchased insurance policies, where



http://www.westlaw.com/Browse/Home/KeyNumber/95/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/95k143.5/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/95/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/95k169/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&headnoteId=202836687500620160711032634&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k1817/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k1832/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k1836/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&headnoteId=202836687500720160711032634&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2265/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2285(3)/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289836037&pubNum=0155624&originatingDoc=Icf7e27d5e20911e1b66bbd5332e2d275&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289836039&pubNum=0155624&originatingDoc=Icf7e27d5e20911e1b66bbd5332e2d275&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&headnoteId=202836687500820160711032634&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2281/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2285/View.html?docGuid=Icf7e27d5e20911e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





State of California v. Continental Ins. Co., 55 Cal.4th 186 (2012)
281 P.3d 1000, 145 Cal.Rptr.3d 1, 12 Cal. Daily Op. Serv. 9101...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


the policies did not contain antistacking language; disapproving FMC Corp. v. Plaisted &
Companies, 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467.


21 Cases that cite this headnote


Attorneys and Law Firms
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General; Cotkin & Collins, Joan Cotkin, Los Angeles; Law Offices of Roger W. Simpson, Roger
W. Simpson; Law Offices of Daniel J. Schultz, Daniel J. Schultz; Anderson Kill & Olick, Robert
M. Horkovich, Edward J. Stein, Robert Chung and Cort Malone for Plaintiff, Cross-defendant and
Appellant.


Gauntlett & Associates, Irvine, David A. Gauntlet, James A. Lowe; Orrick, Herrington & Sutcliffe,
San Francisco, Barry S. Levin and Darren S. Teshima for United Policyholders and Center for
Community Action and Environmental Justice as Amici Curiae on behalf of Plaintiff, Cross-
defendant and Appellant.


Winston & Strawn, San Francisco, Scott P. DeVries, Yelitza V. Dunham and Gene C. Schaerr
for the League of California Cities as Amicus Curiae on behalf of Plaintiff, Cross-defendant and
Appellant.


Latham & Watkins, San Diego, David L. Mulliken, Kristine L. Wilkes, Johanna S. Schiavoni and
Drew T. Gardiner for Montrose Chemical Corporation of California as Amicus Curiae on behalf
of Plaintiff, Cross-defendant and Appellant.


Heller Ehrman, Proskauer Rose, Los Angeles, Pillsbury Winthrop Shaw Pittman, Costa Mesa,
Reynold L. Siemens and David A. Thomas for Aeorojet–General Corporation and Whittaker
Corporation as Amici Curiae on behalf of Plaintiff, Cross-defendant and Appellant.


Epstein, Turner & Song and David B. Epstein, Los Angeles, for Consumer Federation of America
as Amicus Curiae on behalf of Plaintiff, Cross-defendant and Appellant.
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Opinion


CHIN, J.


*191  **1002  This case considers complex questions of insurance policy coverage interpretation
in connection with a federal court-ordered cleanup of the state's Stringfellow Acid Pits waste site.
We initially address the “ ‘continuous injury’ trigger of coverage,” as that principle was explained
in Montrose Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 655, 42 Cal.Rptr.2d 324,
913 P.2d 878 (Montrose ) and the “ all sums” rule adopted in Aerojet–General Corp. v. Transport
Indemnity Co. (1997) 17 Cal.4th 38, 55–57, 70 Cal.Rptr.2d 118, 948 P.2d 909 (Aerojet ), and
conclude that the principles announced in those cases apply to the insurers' indemnity obligations
in this case, so long as the insurers insured the State during the property damage itself.


Because we conclude that the continuous injury trigger and all sums rule apply to the duty to
indemnify here, we must also determine how best to allocate the indemnity duty among the insurers
responsible for covering the State of California's liability. As we explain, we conclude that the
Court of Appeal below correctly applied the “all-sums-with-stacking” allocation rule. We therefore
affirm the judgment of the Court of Appeal.
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*192  FACTUAL AND PROCEDURAL BACKGROUND


The State of California (State) seeks indemnity from several of its insurers in connection with
a federal court-ordered cleanup of the State's Stringfellow Acid Pits waste site. 1  The site was
an industrial waste disposal facility that the State designed and operated from 1956 to 1972.
Each insurer that is party to this appeal issued one or more excess commercial (also known as
comprehensive) general liability (CGL) insurance policies to the State between 1964 and 1976. 2


The State was uninsured before 1963, and after 1978.


1 Insurers are Continental Insurance Company, successor in interest to Harbor Insurance
Company; Continental Casualty Company, successor by merger to CNA Casualty Company
of California; Yosemite Insurance Company; Stonebridge Life Insurance Company,
successor of Beneficial Fire & Casualty Company (see post, fn. 3); Horace Mann Insurance
Company; and Employers Insurance of Wausau (Wausau).


2 Excess liability insurance is coverage “whereby, under the terms of the policy, liability
attaches only after a predetermined amount of primary insurance has been exhausted.” (2
Cal. Insurance Law & Practice (Matthew Bender 1986) The Insurance Contract, § 14.02[1],
p. 14–4.) Frequently there are several layers of secondary coverage, sometimes referred to
as “excess insurance.” (Ibid.; see Ins.Code, § 676.6, subd. (b).)


***4  In 1955, a state geologist determined that a Riverside County quarry was a suitable location
for the disposal of industrial waste. According to the geologist's report, the site was a canyon lined
on its bottom with impermeable rock. The geologist advised the State to build a concrete barrier
dam to close a 250-foot gap in the canyon's natural walls. He claimed that, once the dam was in
place, “the operation of the site for industrial wastes [would] not constitute a threat of pollution.”
The State subsequently developed the facility, which went into operation in 1956, and eventually
received more than 30 million gallons of industrial waste.


In reality, the site suffered from three major flaws that made it ill-suited to serve as an industrial
waste facility. First, the state geologist had failed to identify an underground aquifer located 70
feet below the **1003  canyon floor that facilitated the movement of groundwater into and out of
the site. Second, the rock underlying the canyon floor was fractured, so it allowed waste to leak
into the groundwater system and escape the facility. Third, the barrier dam proved ineffective. It
permitted contaminants to escape the facility during heavy rains in 1969 and again in 1978. The
severity of the latter event forced the State to conduct a “controlled discharge” of contaminants
into Pyrite Channel. The ensuing plume of waste extended for miles. The State closed the facility
in 1972 after discovering the groundwater contamination.
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In 1998, a federal court found the State liable for, inter alia, negligence in investigating, choosing,
and designing the site, overseeing its construction, failing to correct conditions at it, and delaying
its remediation. The State was *193  held liable for all past and future cleanup costs. The State
claims costs associated with the Stringfellow site remediation could reach $700 million. The
insurers stipulate that the State is liable for at least $50 million. The State filed an action against
several of its insurers in September 1993, seeking indemnification for its liability in the federal
action.


The pertinent language of all the policies at issue is essentially identical. Under the heading
“Insuring Agreement,” insurers agreed “[t]o pay on behalf of the Insured all sums which the
Insured shall become obligated to pay by reason of liability imposed by law ... for damages ...
because of injury to or destruction of property, including loss of use thereof.” Limits on liability
in the agreements were stated as a specified dollar amount of the “ultimate net loss [of] each
occurrence.” “Occurrence” was defined as meaning “an accident or a continuous or repeated
exposure to conditions which result in ... damage to property during the policy period....” In
addition, “ ‘ultimate net loss' [was] understood to mean the amount payable in settlement of the
liability of the Insured arising only from the hazards covered by this policy after making deductions
for all recoveries and for other valid and collectible insurances....”


The trial was conducted in multiple phases. At the conclusion of a June 1999 bench trial, the court
ruled that the policy limits under policies with multiple-year periods applied “per occurrence” and
not annually. Following this, in April 2002, the trial court held that the State's failure to remediate
and its delay in remediating the site was not a breach of any duty to mitigate ***5  the insurers'
damages. In September 2002, the State brought a second suit, asserting related claims against
additional insurers, including those which are parties to this appeal. This case was consolidated
with the first action, and defendant insurers in the second suit agreed to be bound by all prior
rulings in the original action. All parties stipulated that the property damage that the Stringfellow
site's selection, design, and construction caused took place continuously throughout the defendant
insurers' multiple consecutive policy periods from 1964 to 1976.


The trial court held that each insurer was liable for damages, subject to its particular policy limits
for the total amount of the loss. The court based this ruling on the “all sums” language in the
insuring agreements. (Ante, at p. 193.) It also held that the State could not recover the policy limits
in effect for every policy period, and could not “stack,” or combine, policy periods to recover more
than one policy's limits for covered occurrences. The court then concluded that the State had to
choose a single policy period for the entire liability coverage, and it could recover only up to the
total policy limits in effect during that policy period. The court based its ruling on the decision
in *194  FMC Corp. v. Plaisted & Companies (1998) 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467
(FMC ), which prevented an insured from stacking multiple consecutive policies in a case in which
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the insured had caused toxic contamination “over a period of many years” (id. at p. 1142, 72
Cal.Rptr.2d 467).


In May 2005, a jury in phase three of the trial rendered special verdicts finding the insurers had
breached their policies. By that time, the State had already entered into settlement agreements
totaling approximately $120 million with several other insurers. **1004  The trial court required
that these settlements reduce the insurers' liability as setoffs. Therefore, “[u]nder the trial court's
one-occurrence, no-annualization and no-stacking rulings, the most the State could recover [from
all insurers] was $48 million.” Because the State had already recovered $120 million, the court
entered judgment nominally in the State's favor, but in the amount of “$0.”


The State filed an appeal and, with the exception of Wausau, all of the insurers filed cross-appeals.
The Court of Appeal affirmed in part and reversed in part the trial court's ruling. The Court
of Appeal, like the trial court, rejected the insurers' contention that they could not be liable for
property damage occurring outside their respective policy periods. It held that once coverage was
triggered, all of the insurers had to indemnify the insured for the loss. However, the Court of
Appeal reversed the trial court's ruling that prohibited the State from stacking the total policy
limits in effect during all policy periods. In doing so, the Court of Appeal rejected the holding of
FMC, supra, 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467, characterizing that antistacking decision
as “flawed and unconvincing.”


Our grant of review followed the insurers' petitions for review.


DISCUSSION


A. Background


1. Standard of Review and Insurance Law Principles


[1]  [2]  [3]  In general, interpretation of an insurance policy is a question of law that is decided
under settled rules of contract interpretation. (E.M.M.I. Inc. v. Zurich American Ins. Co. (2004) 32
Cal.4th 465, 470, 9 Cal.Rptr.3d 701, 84 P.3d 385; Waller v. Truck Ins. Exchange, Inc. (1995) 11
Cal.4th 1, 18, 44 Cal.Rptr.2d 370, 900 P.2d 619.) “ ‘While insurance contracts have special features,
they are still contracts to ***6  which the ordinary rules of contractual interpretation apply.’ (Bank
of the West v. Superior Court (1992) 2 Cal.4th 1254, 1264 [10 Cal.Rptr.2d 538, 833 P.2d 545];
see AIU [Ins. Co. v. Superior Court (1990) ] 51 Cal.3d [807,] at pp. 821–822 [274 Cal.Rptr. 820,
799 P.2d 1253].)” *195  (Foster–Gardner, Inc. v. National Union Fire Ins. Co. (1998) 18 Cal.4th
857, 868, 77 Cal.Rptr.2d 107, 959 P.2d 265.) “The fundamental goal of contractual interpretation
is to give effect to the mutual intention of the parties.” (Bank of the West v. Superior Court, supra,
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2 Cal.4th at p. 1264, 10 Cal.Rptr.2d 538, 833 P.2d 545; Civ.Code, § 1636.) “Such intent is to be
inferred, if possible, solely from the written provisions of the contract.” (AIU, supra, 51 Cal.3d
at p. 822, 274 Cal.Rptr. 820, 799 P.2d 1253; see Civ.Code, § 1639.) “If contractual language is
clear and explicit, it governs.” (Bank of the West v. Superior Court, supra, 2 Cal.4th at p. 1264, 10
Cal.Rptr.2d 538, 833 P.2d 545.) “ ‘The “clear and explicit” meaning of these provisions, interpreted
in their “ordinary and popular sense,” unless “used by the parties in a technical sense or a special
meaning is given to them by usage” ( [Civ.Code,] § 1644), controls judicial interpretation. (Id., §
1638.)’ [Citations.]” (Waller v. Truck Ins. Exchange, Inc., supra, 11 Cal.4th at p. 18, 44 Cal.Rptr.2d
370, 900 P.2d 619.)


[4]  [5]  [6]  [7]  “A policy provision will be considered ambiguous when it is capable of two
or more constructions, both of which are reasonable.” (Waller v. Truck Ins. Exchange, Inc., supra,
11 Cal.4th at p. 18, 44 Cal.Rptr.2d 370, 900 P.2d 619, citing Bay Cities Paving & Grading, Inc. v.
Lawyers' Mutual Ins. Co. (1993) 5 Cal.4th 854, 867, 21 Cal.Rptr.2d 691, 855 P.2d 1263.) A term
is not ambiguous merely because the policies do not define it. (Bay Cities Paving, supra, 5 Cal.4th
at p. 866, 21 Cal.Rptr.2d 691, 855 P.2d 1263; Bank of the West v. Superior Court, supra, 2 Cal.4th
at pp. 1264–1265, 10 Cal.Rptr.2d 538, 833 P.2d 545; Castro v. Fireman's Fund American Life
Ins. Co. (1988) 206 Cal.App.3d 1114, 1120, 253 Cal.Rptr. 833.) Nor is it ambiguous because of
“[d]isagreement concerning the meaning of a phrase,” or “ ‘the fact that a word or phrase isolated
from its context is susceptible of more than one meaning.’ ” (Castro v. Fireman's Fund American
Life Ins. Co., supra, 206 Cal.App.3d at p. 1120, 253 Cal.Rptr. 833.) “ ‘[L]anguage in a contract
must be construed in the context of that instrument as a whole, and in the circumstances of that
case, and cannot be found to be ambiguous in the **1005  abstract.’ ” (Bank of the West v. Superior
Court, supra, 2 Cal.4th at p. 1265, 10 Cal.Rptr.2d 538, 833 P.2d 545, italics omitted, quoting
Producers Dairy Delivery Co. v. Sentry Ins. Co. (1986) 41 Cal.3d 903, 916, fn. 7, 226 Cal.Rptr.
558, 718 P.2d 920.) “If an asserted ambiguity is not eliminated by the language and context of the
policy, courts then invoke the principle that ambiguities are generally construed against the party
who caused the uncertainty to exist (i.e., the insurer) in order to protect the insured's reasonable
expectation of coverage.” (La Jolla Beach & Tennis Club, Inc. v. Industrial Indemnity Co. (1994)
9 Cal.4th 27, 37, 36 Cal.Rptr.2d 100, 884 P.2d 1048.) We now apply these principles to the present
case.


2. “Long-tail” Claims


Disputes like the one here frequently occur in the context of environmental damage and toxic
exposure litigation. The kind of property damage associated with the Stringfellow site, often
termed a “long-tail” injury, is characterized as a series of indivisible injuries attributable to
continuing *196  events without a single unambiguous “cause.” Long-tail injuries produce
progressive damage that takes place slowly over years or even decades. Traditional ***7  CGL
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insurance policies, including those drafted before such environmental suits were common, are
typically silent as to this type of injury. (Hickman & DeYoung, Allocation of Environmental
Cleanup Liability Between Successive Insurers (1990) 17 N. Ky. L.Rev. 291, 292 (Hickman &
DeYoung).) Because of this circumstance, many insurers are unwilling to indemnify insureds for
long-tail claims. Their refusal to indemnify often causes insureds to sue for coverage. As the
present case highlights, these suits tend to be complex. Typically they involve dozens of litigants
and even larger numbers of insurance policies covering multiple time periods that stretch back
over many years.


It is often “virtually impossible” for an insured to prove what specific damage occurred during
each of the multiple consecutive policy periods in a progressive property damage case. (Hickman
& DeYoung, supra, at p. 292.) If such evidence were required, an insured who had procured
insurance coverage for each year during which a long-tail injury occurred likely would be unable to
recover. “While CGL policies [such as the ones at issue here] limit coverage to their policy period,
the policies ... require only that some damage occur during the policy period.... Unfortunately,
CGL policies leave unanswered the crucial question for long-tail injuries: when does a continuous
condition become an ‘occurrence’ for the purposes of [triggering] insurance coverage?” (Bratspies,
Splitting the Baby: Apportioning Environmental Liability Among Triggered Insurance Policies
(1999) 1999 B.Y.U. L.Rev. 1215, 1228–1229, fn. omitted (Bratspies).)


B. Montrose and Aerojet
While the term “trigger of coverage” does not appear in the language of the CGL insurance
policies here, it is a term of “convenience used to describe that which, under the specific terms
of an insurance policy, must happen in the policy period in order for the potential of coverage
to arise. The issue is largely one of timing—what must take place within the policy's effective
dates for the potential of coverage to be ‘triggered’?” (Montrose, supra, 10 Cal.4th at p. 655,
fn. 2, 42 Cal.Rptr.2d 324, 913 P.2d 878.) In Montrose, we held that in the context of a third
party liability policy “property damage that is continuous or progressively deteriorating throughout
several policy periods is potentially covered by all policies in effect during those periods.” (Id. at p.
655, 42 Cal.Rptr.2d 324, 913 P.2d 878.) In that case, the dispute centered on a series of successive
liability policies that seven insurers issued covering a 26-year period. (Id. at p. 656, 42 Cal.Rptr.2d
324, 913 P.2d 878.) At issue was whether an insurer whose policy covered only the last four years
of this period had a duty to defend suits alleging continuous and progressive property damage
and bodily injury that resulted from hazardous chemicals that the insured manufactured beginning
before, but continuing during, the insurer's policy period. *197  This court held that “ ‘[p]roperty
damage’ ” was “ ‘physical injury to or destruction of tangible property which occurs during the
policy period ....’ ” (Id. at p. 668, 42 Cal.Rptr.2d 324, 913 P.2d 878.) The **1006  policy defined
“ ‘occurrence’ ” as “ ‘an accident, including continuous or repeated exposure to conditions, which
results in ... property damage....’ ” (Id. at p. 669, 42 Cal.Rptr.2d 324, 913 P.2d 878; see id. at
pp. 671–673, 42 Cal.Rptr.2d 324, 913 P.2d 878.) Under the insurance policy language at issue in
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Montrose, we determined that a continuous condition becomes an occurrence for the purposes of
triggering insurance coverage when “ ‘property damage’ ” results from a causative event consisting
of “the accident or ‘continuous and repeated exposure to conditions.’ ” ***8  (Id. at p. 669, 42
Cal.Rptr.2d 324, 913 P.2d 878.) The limitation on potential indemnity was that the damage must
“ ‘occur’ during the policy period, and ‘... result[ ]’ from the accident or ‘continuous and repeated
exposure to conditions.’ ” (Ibid.)


In 1997, this court again was asked to interpret the all sums insurance policy language in
determining an insurer's defense duties under a similar CGL policy. We noted that “the ‘settled
rule’ of the case law” is that “ ‘an insurer on the risk when continuous or progressively deteriorating
[property] damage or [bodily] injury first manifests itself remains obligated to indemnify the
insured for the entirety of the ensuing damage or injury.’ ” (Aerojet, supra, 17 Cal.4th at p. 57,
fn. 10, 70 Cal.Rptr.2d 118, 948 P.2d 909, italics added by the Aerojet court.) Although Aerojet,
like Montrose, principally involved the duty to defend, the issue the court addressed included the
question whether the insurers could require the insured to pay any part of the defense costs. (Id. at
pp. 55–56, 70 Cal.Rptr.2d 118, 948 P.2d 909.) Aerojet reasoned that the insurers would be liable
to indemnify the insured against all claims that resulted from some triggering harm during the
respective policy periods, even if the claims arose after the policy period expired. (Id. at p. 71,
70 Cal.Rptr.2d 118, 948 P.2d 909.) Therefore, the insurers were responsible for defending the
insured for all claims that involved the triggering damage. (Ibid.) Aerojet understood Montrose as
extending insurers' indemnity obligations beyond the expiration of the policy period where there
has been a continuous loss. In other words, under Aerojet, as long as the policyholder is insured at
some point during the continuing damage period, the insurers' indemnity obligations persist until
the loss is complete, or terminates. (Ibid.) 3  As the present Court of Appeal observed, Aerojet's “all
sums” approach to the duty to indemnify was essential to its holding regarding the duty to defend.


3 The concurring and dissenting opinion in Aerojet (Aerojet, supra, 17 Cal.4th at pp. 88–92,
70 Cal.Rptr.2d 118, 948 P.2d 909 (conc. & dis. opn. of Chin, J.)) related to the allocation of
defense costs to one insurer's limited cashflow and self-insurance policy at issue in that case,
and is not relevant to the present facts or decision.


[8]  Similar reasoning applies to the indemnity question presented here. Neither the State nor the
insurers dispute that progressive damage to property at the Stringfellow site “occurred” during
numerous policy periods. In addition, the insurers concede that in cases such as this it is impossible
to prove precisely *198  what property damage occurred during any specific policy period. The
fact that all policies were covering the risk at some point during the property loss is enough to
trigger the insurers' indemnity obligation.


The insurers rely on footnote 19 in Montrose, supra, 10 Cal.4th at page 681, 42 Cal.Rptr.2d 324,
913 P.2d 878, which generally noted that the court could not endorse a holding that insurers are
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“jointly and severally liable for the full amount” of a long-tail loss. (Italics omitted.) Aerojet
explained the Montrose footnote. “In Montrose, we also made plain that ‘successive’ insurers ‘on
the risk when continuous or progressively deteriorating [property] damage or [bodily] injury first
manifests itself’ are separately and independently ‘obligated to indemnify the insured’: ‘[W]here
successive ... policies have been purchased, bodily injury and property damage that is continuing
or progressively deteriorating throughout more than one policy period is potentially covered by
all policies in effect during those periods.’ [Citation.] The successive insurers are not ‘jointly and
severally liable.’ [Citation.]” ***9  (Aerojet, supra, 17 Cal.4th at p. 57, fn. 10, 70 Cal.Rptr.2d 118,
948 P.2d 909, italics added, quoting **1007  Montrose, supra, 10 Cal.4th at pp. 686–687, 681, fn.
19, 42 Cal.Rptr.2d 324, 913 P.2d 878.) Rather, as the Court of Appeal observed, each insurer is
severally liable on its own policy up to its policy limits.


The insurers advocate that we adopt an alternative allocation scheme—a pro rata rule for indemnity
allocation. Pro rata (or apportionment) allocation “assigns a dual purpose to the phrase ‘during the
policy period’ in the CGL policy's definition of ‘occurrence.’ The phrase serves both as a trigger
of coverage and as a limitation on the promised ‘all sums' coverage [language in the ‘Insuring
Agreement’].” (Bratspies, supra, 1999 B.Y.U. L.Rev. at p. 1234, fn. omitted.) Courts apportioning
coverage on a pro rata basis require the allocation of loss to a particular policy to be “proportionate
to the damage suffered during that policy's term.” (Interim 23, Appleman on Insurance 2d (Holmes
ed. 2003) § 145.4[A][2][b], p. 25 & fn. 109 [citing cases].) “This approach emphasizes that part of a
long-tail injury will occur outside any particular policy period. Rather than requiring any one policy
to cover the entire long-tail loss, [pro rata] allocation instead attempts to produce equity across
time.” (Bratspies, supra, 1999 B.Y.U. L.Rev. at p. 1232.) Of states addressing similar questions
concerning indemnification for long-tail injuries involving multiple consecutive CGL policies,
several have adopted some variation of the pro rata allocation approach. 4


4 See, e.g., Owens–Illinois, Inc. v. United Ins. Co. (1994) 138 N.J. 437, 650 A.2d 974 (adopting
pro rata approach to continuous loss); see also Public Serv. Co. of Colo. v. Wallis & Cos.
(Colo.1999) 986 P.2d 924, 935; Security Ins. Co. v. Lumbermens Mut. Cas. Co. (2003) 264
Conn. 688, 826 A.2d 107; Atchison, Topeka & Santa Fe Ry. v. Stonewall Ins. Co. (2003) 275
Kan. 698, 71 P.3d 1097; Aetna Cas. & Sur. Co. v. Commonwealth (Ky.2005) 179 S.W.3d
830, 842; Southern Silica of Louisiana, Inc. v. Louisiana Insurance Guaranty Association
(La.2008) 979 So.2d 460; Boston Gas Co. v. Century Indem. Co. (2009) 454 Mass. 337,
910 N.E.2d 290; Domtar, Inc. v. Niagara Fire Ins. Co. (Minn.1997) 563 N.W.2d 724, 732;
EnergyNorth Natural Gas, Inc. v. Certain Underwriters at Lloyd's (2007) 156 N.H. 333, 934
A.2d 517; Consolidated Edison Co. of N.Y. v. Allstate Ins. Co. (2002) 98 N.Y.2d 208, 746
N.Y.S.2d 622, 774 N.E.2d 687; Sharon Steel Corp. v. Aetna Cas. & Sur. Co. (Utah 1997) 931
P.2d 127, 140–142; Towns v. Northern Sec. Ins. Co. (2008) 184 Vt. 322, 964 A.2d 1150, 1167.
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*199  Under the most basic scheme of pro rata allocation, an equal share of the amount of damage
is assigned to each year over which a long-tail injury occurred. The amount owed under any one
policy is calculated by dividing the number of years an insurer was “on the risk” by the total number
of years that the progressive damage took place. The resulting fraction is the portion of the liability
owed by that particular insurer. Some states, most notably New Jersey, utilize more complicated
systems of pro rata allocation allowing for the “weighing” of each insurer's liability to compensate
for an insured's increased perception of risk over time. (See Owens-Illinois, Inc. v. United Ins. Co.,
supra, 650 A.2d 974.) Significantly, all pro rata allocation methods assign liability to the insureds
for those years of the continuous injury that the insureds chose not to purchase insurance. Although
some states have concluded, as the insurers urge in this case, that pro rata coverage would be more
fair and equitable when compared to all sums allocation, we are constrained by the language of
the applicable policies here (as noted ante, at p. 193), which supports adoption of the all sums
coverage principles, as it does not differ in any meaningful way from the Montrose and Aerojet
policies. ***10  (Aerojet, supra, 17 Cal.4th at p. 49, 70 Cal.Rptr.2d 118, 948 P.2d 909.) Under the
CGL policies here, the plain “all sums” language of the agreement compels the insurers to pay “all
sums which the Insured shall become obligated to pay ... for damages ... because of injury to or
destruction of property....” (Ante, at p. 4, 281 P.3d at p. 1003.) As the State observes, “[t]his grant
of coverage does not limit the policies' promise to pay ‘all sums' of the policyholder's liability
solely to sums or damage ‘during the policy period.’ ”


The insurers contend that it would be “objectively unreasonable” to hold them liable for losses
that occurred before or after their respective policy periods. But as the State correctly points
out, the “during the policy period” language that the insurers rely on to limit coverage, does not
appear in the “Insuring Agreement” section of the policy and therefore is neither “logically [n]or
grammatically **1008  related to the ‘all sums' language in the insuring agreement.” The insurers'
claim that their indemnity responsibility is limited to damage occurring “during the policy period”
would unduly restrict their agreement to pay “all sums” the insured is obligated to pay for damages
due to “injury to or destruction of property.” The CGL policy language does not contemplate
such a limited result once there is a property damage *200  occurrence that triggers the insurers'
indemnity responsibilities for the entirety of the loss, and a growing number of states have similarly
adopted this interpretation of the all sums language. 5


5 See, e.g., Hercules, Inc. v. AIU Ins. Co. (Del.2001) 784 A.2d 481, 494; Allstate Ins. Co.
v. Dana Corp. (Ind.2001) 759 N.E.2d 1049, 1058; Goodyear Tire & Rubber Co. v. Aetna
Cas. & Sur. Co. (2002) 95 Ohio St.3d 512, 769 N.E.2d 835; J.H. France Refractories Co.
v. Allstate Ins. Co. (1993) 534 Pa. 29, 626 A.2d 502; American Nat'l Fire Ins. Co. v. B & L
Trucking & Constr. Co. (1998) 134 Wash.2d 413, 951 P.2d 250; Plastics Engineering Co. v.
Liberty Mut. Ins. Co. (2009) 315 Wis.2d 556, 759 N.W.2d 613, 616.
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We therefore conclude that the policies at issue obligate the insurers to pay all sums for property
damage attributable to the Stringfellow site, up to their policy limits, if applicable, as long as some
of the continuous property damage occurred while each policy was “on the loss.” The coverage
extends to the entirety of the ensuing damage or injury (Montrose, supra, 10 Cal.4th at p. 686,
42 Cal.Rptr.2d 324, 913 P.2d 878), and best reflects the insurers' indemnity obligations under the
respective policies, the insured's expectations, and the true character of the damages that flow from
a long-tail injury.


C. Stacking Considerations
[9]  As we have explained, the all sums indemnity coverage that the Court of Appeal below
adopted under Montrose and Aerojet envisions that each successive insurer is potentially liable for
the entire loss up to its policy limits. When the entire loss is within the limits of one policy, the
insured can recover from that insurer, which may then seek contribution from the other insurers
on the risk during the same loss. Recognizing, however, that this method stops short of satisfying
the coverage responsibilities of the policies covering a continuous long-tail loss, and potentially
leaves the insured vastly uncovered for a significant portion of the loss, the present Court of
Appeal allowed the insured to stack the consecutive policies and recover up to the policy limits
of the multiple plans. “Stacking” generally refers to the stacking of policy limits across multiple
policy periods that were on a particular risk. In other words, “Stacking policy limits means that
when more than one policy is triggered by an occurrence, ***11  each policy can be called upon
to respond to the claim up to the full limits of the policy.” (Colon, Pay It Forward: Allocating
Defense and Indemnity Costs in Environmental Liability Cases in Cal. (Feb. 2002) 24 Ins. Litig.
Rep. 43, 53.) “When the policy limits of a given insurer are exhausted, [the insured] is entitled to
seek indemnification from any of the remaining insurers [that were] on the risk....” (J.H. France
Refractories Co. v. Allstate Ins. Co., supra, 626 A.2d at p. 509 [adopting all sums allocation and
serial stacking of policies in Pa. for continuous bodily injuries caused by asbestos manufacturer];
see Koppers Co. v. Aetna Cas. & Sur. Co. (3d Cir.1996) 98 F.3d 1440 [adopting all *201  sums
and stacking for environmental cleanup liability].) The all-sums-with-stacking indemnity principle
properly incorporates the Montrose continuous injury trigger of coverage rule and the Aerojet all
sums rule, and “effectively stacks the insurance coverage from different policy periods to form
one giant ‘uber-policy’ with a coverage limit equal to the sum of all purchased insurance policies.
Instead of treating a long-tail injury as though it occurred in one policy period, this approach treats
all the triggered insurance as though it were purchased in one policy period. The [insured] has
access to far more insurance than it would ever be entitled to within any one period.” (Bratspies,
supra, 1999 B.Y.U. L.Rev. at p. 1245.) The all-sums-with-stacking rule means that the insured
has immediate access to the insurance it purchased. It does not put the insured in the position
of receiving less coverage than it bought. It also acknowledges the uniquely progressive nature
of long-tail injuries that **1009  cause progressive damage throughout multiple policy periods.
(Ibid.)
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In adopting the all-sums-with-stacking rule, the Court of Appeal rejected the FMC court's
antistacking ruling because it “disregarded the policy language entirely.” The Court of Appeal
noted that, as in this case, the policies in FMC did not include antistacking provisions, so the
FMC court resorted to “judicial intervention” in order to avoid stacking. As the Court of Appeal
recognized, absent antistacking provisions, statutes that forbid stacking, or judicial intervention,
“standard policy language permits stacking.” We agree with the Court of Appeal, and find that
the policies at issue here, which do not contain antistacking language, allow for its application.
In so holding, we disapprove FMC Corp. v. Plaisted & Companies, supra, 61 Cal.App.4th 1132,
72 Cal.Rptr.2d 467. 6


6 There is precedent in the Court of Appeal for adopting the stacking rule, although the insurers
correctly point out that stacking was allowed in the presence of a stipulation only. (See
Stonewall Ins. Co. v. City of Palos Verdes Estates (1996) 46 Cal.App.4th 1810, 1853, 54
Cal.Rptr.2d 176 [adopting “horizontal” approach to excess liability coverage, meaning that
if limits of liability of each primary insurance policy adequately cover the occurrences, there
is no excess coverage expectation].) This case is the first in our court to consider the stacking
of excess policies in the continuous property loss scenario.


An all-sums-with-stacking rule has numerous advantages. It resolves the question of insurance
coverage as equitably as possible, given the immeasurable aspects of a long-tail injury. It also
comports with the parties' reasonable expectations, in that the insurer reasonably expects to pay
for property damage occurring during a long-tail loss it covered, but only up to its policy limits,
while the insured reasonably expects indemnification for the time periods in which it purchased
insurance coverage. All-sums-with-stacking coverage allocation ascertains each insurer's liability
with a comparatively uncomplicated calculation that looks at the long-tail injury as a whole rather
than artificially breaking it into distinct periods of injury. As the ***12  *202  Court of Appeal
recognized, if an occurrence is continuous across two or more policy periods, the insured has
paid two or more premiums and can recover up to the combined total of the policy limits. There
is nothing unfair or unexpected in allowing stacking in a continuous long-tail loss. The most
significant caveat to all-sums-with-stacking indemnity allocation is that it contemplates that an
insurer may avoid stacking by specifically including an “antistacking” provision in its policy.
Of course, in the future, contracting parties can write into their policies whatever language they
agree upon, including limitations on indemnity, equitable pro rata coverage allocation rules, and
prohibitions on stacking.


CONCLUSION


In the present case, consistent with this court's precedent, principles of equity, and sound insurance
policy interpretation considerations, we conclude that the all sums approach to insurance indemnity
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allocation applies to the State's liability for successive or long-tail property damage. In addition,
we conclude that allocation of the cost of indemnification under these circumstances should be
determined with stacking. Consequently, we affirm the Court of Appeal's judgment.


WE CONCUR: CANTIL–SAKAUYE, C.J., KENNARD, BAXTER, WERDEGAR,
CORRIGAN, and LIU, JJ.


All Citations


55 Cal.4th 186, 281 P.3d 1000, 145 Cal.Rptr.3d 1, 12 Cal. Daily Op. Serv. 9101, 2012 Daily Journal
D.A.R. 11,033


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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385 Wis.2d 213
Supreme Court of Wisconsin.


STEADFAST INSURANCE COMPANY, Plaintiff-Respondent,
v.


GREENWICH INSURANCE COMPANY, Defendant-Appellant-Petitioner.


No. 2016AP1631
|


Oral Argument: October 29, 2018
|


Opinion Filed: January 25, 2019


Synopsis
Background: Liability insurer for municipal sewer system operator brought equitable subrogation
action against prior operator's insurer to recover cost to defend sewerage district in lawsuits arising
out of rain event during subsequent operator's contract with district. The Circuit Court, Milwaukee
County, No. 2013cv1685, Glenn H. Yamahiro, J., entered summary judgment in favor of plaintiff.
Defendant appealed. The Court of Appeals, Dugan, J., 380 Wis.2d 184, 908 N.W.2d 502, affirmed.
Review was granted.


Holdings: The Supreme Court, Patience Drake Roggensack, C.J., held that:


[1] each insurer's coverage for district, as additional insured, was primary;


[2] prior operator's insurer breached duty to defend district;


[3] defending insurer's claim was for breach of express contractual subrogation right and was
governed by six-year statute of limitations;


[4] as a matter of first impression, pro-rata allocation of defense costs based on policy limits of
$30 million and $20 million was required; and


[5] as a matter of first impression, defending insurer was entitled to recover attorney fees.


Affirmed in part and reversed in part.
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Ann Walsh Bradley, J., concurred in part, dissented in part, and filed opinion joined by Rebecca
Frank Dallet, J.


Rebecca Grassl Bradley, J., concurred in part, dissented in part, and filed opinion


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (29)


[1] Appeal and Error Review using standard applied below
Appeal and Error Free, independent, or de novo review
Supreme Court reviews summary judgment decisions independently, applying the same
methodology as the circuit court and the court of appeals, while benefiting from their
discussions.


[2] Appeal and Error Insurers and insurance
Appeal and Error Free, independent, or de novo review
Supreme Court reviews insurance contract clauses independently of decisions of the circuit
court and court of appeals, while again benefiting from their discussions.


[3] Appeal and Error Authorization, eligibility, and entitlement in general;  prevailing
party
Whether a party is entitled to attorney fees based on contractual subrogation is a question
of law for Supreme Court's independent review.


[4] Appeal and Error Time for proceedings;  limitations and laches
Determining which statute of limitations applies to contract issues involves a question of
law that Supreme Court decides independently.


1 Cases that cite this headnote


[5] Appeal and Error Contract cases in general
Proper measure of damages for liability insurer's breach of a contractual duty to defend is
a question of law that Supreme Court reviews independently.
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[6] Contracts Intention of Parties
Court's general task in contract interpretation is to determine and carry out the parties'
intentions.


1 Cases that cite this headnote


[7] Contracts Presumptions and burden of proof
Parties' intentions are presumed to be expressed in the language of the contract.


1 Cases that cite this headnote


[8] Contracts Language of contract
Where the language of a contract is unambiguous and the parties' intentions can be
ascertained from the face of the contract, courts give effect to the words they employed.


1 Cases that cite this headnote


[9] Insurance Reasonable persons
If insurance policy terms are ambiguous, courts construe the policy from the perspective
of a reasonable insured.


[10] Insurance Other Insurance
“Other insurance” clauses do not apply unless two policies are concurrent.


1 Cases that cite this headnote


[11] Insurance Proration or allocation
If “other insurance” clauses cannot be used to establish a primary and an excess insurer,
then neither insurer is given priority over the other and each contributes toward the loss
pro rata.


[12] Insurance Other Insurance
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Two insurance policies cannot be concurrent and subject to “other insurance” provisions
unless they insured the same risk, and the same interest, for the benefit of the same person,
during the same period.


1 Cases that cite this headnote


[13] Insurance Primary and excess insurance
Contractor's pollution liability policies that covered different operators of metropolitan
sewer system and sewerage district, as additional insured, during successive periods were
primary with regard to each operator's respective insurance and provided successive
primary coverage for district, and, thus, “other insurance” clauses did not apply to claims
for sewer backups as result of heavy rains.


1 Cases that cite this headnote


[14] Insurance In general;  standard
Liability insurer's duty to defend is broader than the duty to indemnify.


1 Cases that cite this headnote


[15] Insurance Several Grounds or Causes of Action
When a liability insurance policy provides potential coverage for one claim alleged in a
lawsuit, the insurer must defend the entire suit, even when the claims are groundless.


1 Cases that cite this headnote


[16] Insurance Insurer's options in general
Insurance Effect of Breach
Liability insurer may choose to reject insured's tender of defense based on its determination
that the claim is not covered under the policy, but does so at its own risk.


[17] Insurance Amounts Recoverable from Insurer
If liability insurer is wrong about its potential coverage obligation when it rejects tender
of defense, it is guilty of a breach of contract which renders it liable to the insured for all
damages that naturally flow from the breach.



http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&headnoteId=204740326701220220501220206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2285(2)/View.html?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&headnoteId=204740326701520220501220206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2913/View.html?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&headnoteId=204740326701320220501220206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2922/View.html?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&headnoteId=204740326701420220501220206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2927/View.html?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2932/View.html?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/217k2934/View.html?docGuid=I43acc72020ef11e98f4d8d23fc0d7c2b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Steadfast Insurance Company v. Greenwich Insurance Company, 385 Wis.2d 213 (2019)
922 N.W.2d 71, 2019 WI 6


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


[18] Insurance Primary and excess insurance
Insurance Fulfillment of Duty and Conduct of Defense
Insurance Amounts Recoverable from Insurer
Contractor's pollution liability insurer for sewer system operator breached duty to defend
metropolitan sewerage district, as additional insured, by relying on erroneous unilateral
determination that its coverage was excess to coverage under another operator's policy
in effect at time of sewer backups, and insurer was thus responsible for all damages that
naturally flowed from the breach; insurer did not seek judicial determination of coverage
obligations or pay any amount toward district's defense costs.


[19] Insurance Time to sue and limitations
Liability insurer's claim to recover defense costs from another insurer for breaching duty
defend sewerage district, as additional insured, against claims for sewer backup was claim
for breach of express contractual subrogation right, rather than contribution, and, therefore,
was governed by six-year statute of limitations for breach of contract; policy subrogated
insurer to insured's rights of recovery against any person or organization. Wis. Stat. Ann.
§ 893.43(1).


1 Cases that cite this headnote


[20] Subrogation Nature and theory of right
Subrogation Mode and effect of subrogation in general
“Subrogation” is the substitution of one party for another whose debt the party pays,
entitling the paying party to rights, remedies, or securities that would otherwise belong
to the debtor.


[21] Insurance Subrogation Against Third Parties;  Right to Proceeds of Action or
Settlement
Insurance In general;  rights or "shoes" of insured
The doctrine of subrogation enables an insurer that has paid an insured's loss to recoup
that payment from the party responsible for the loss; the insurer steps into the shoes of
its insured and pursues the legal rights or claims to which the insured would have been
entitled.
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[22] Subrogation Nature and theory of right
Subrogation Agreements for subrogation
Subrogation may arise in three different forms: contractual, statutory, and equitable
subrogation.


1 Cases that cite this headnote


[23] Subrogation Extent of Right to Subrogation
In a subrogation claim, the subrogee seeks payment based on rights the subrogee acquired
from another.


[24] Subrogation Nature and theory of right
The purpose of subrogation is to place the loss ultimately on the wrongdoers.


[25] Subrogation Nature and form
Subrogation does not change the type of claim for relief that was held by the subrogor.


[26] Subrogation Time to sue, limitations, and laches
Because the original right of the plaintiff measures the extent of the subrogated party's
right, the statute of limitations for a subrogated claim is the same as the statute of
limitations that would apply to the claim if it had not been subrogated.


[27] Insurance Effect of other insurance
Insurance Effect of Breach
Liability insurer's breach of duty to defend metropolitan sewerage district, as additional
insured, against claims of sewer backup did not abrogate defending insurer's duty to defend
district, and, thus, pro-rata allocation of defense costs based on policy limits of $30 million
and $20 million was required making insurers liable for 60 percent and 40 percent; both
insurers owed duty to defend, and financial sanction of insurer for breaching duty to defend
did not include judicial forgiveness of another insurer's financial obligation for defense
costs.
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[28] Insurance Attorney fees and costs
Insured's right of recovery to which liability insurer was contractually subrogated for
defending sewerage district, as additional insured, included attorney fees incurred in
successfully establishing another insurer's duty to defend district, and, thus, defending
insurer was entitled to recover attorney fees incurred in suit against other insurer under
principles of contractual subrogation.


1 Cases that cite this headnote


[29] Subrogation Extent of Right to Subrogation
A contractual subrogee's right to recovery may include an award of attorney fees the
subrogor would have been entitled to receive had it brought the lawsuit.


**74  Appeal from Circuit Court, Milwaukee County, Glenn H. Yamahiro, Judge (L.C. No.
2013CV1685)


Attorneys and Law Firms


For the defendant-appellant-petitioner, there were briefs filed by Pamela J. Tillman, Esq., Michael
J. Cohen, Esq., and Meissner Tierney Fisher & Nichols S.C., Milwaukee; with whom on the briefs
were Thomas G. Drennan, Esq., and Dinsmore & Shohl LLP, Chicago, Illinois. There was an oral
argument by Michael J. Cohen.


For the plaintiff-respondent, there was a brief filed by Monte E. Weiss, Charles W. Kramer, and
Weiss Law Office, S.C., Mequon. There was an oral argument by Monte Weiss.


Opinion


PATIENCE DRAKE ROGGENSACK, C.J.


*219  ¶1 We review a decision of the court of appeals 1  affirming the circuit court's 2


grant of summary judgment to Steadfast Insurance Company (Steadfast). Summary judgment
granted Steadfast the right to recover from Greenwich Insurance Company (Greenwich) based
on Steadfast's and Greenwich's relationships with Milwaukee Metropolitan Sewerage District
(MMSD), who was sued for alleged negligent inspection, **75  maintenance, repair, and operation
of Milwaukee's sewerage system.
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1 Steadfast Ins. Co. v. Greenwich Ins. Co., 2018 WI App 11, 380 Wis. 2d 184, 908 N.W.2d 502.


2 The Honorable Glenn H. Yamahiro of Milwaukee County presided.


¶2 MMSD tendered its defense to both Steadfast and Greenwich. Steadfast accepted the tender;
Greenwich did not, claiming that its policy was excess to Steadfast's based on its “other insurance”
clause. Steadfast disagreed and sued Greenwich to recover the defense costs it paid to MMSD and
the attorney fees incurred in suing Greenwich to reimburse it for those defense costs.


¶3 First, we conclude that Greenwich, who insured the risk that United Water Services Milwaukee,
*220  LLC (United Water) would negligently perform services for MMSD, thereby causing
damage, and Steadfast, who for a different period of time insured the risk that Veolia Water
Milwaukee, LLC (Veolia) would negligently perform services for MMSD, thereby causing
damage, were both primary and successive insurers in regard to MMSD, their common additional
insured. 3


3 Veolia Water North American Central, LLC, d/b/a Veolia Water Milwaukee, LLC, is a wholly
owned subsidiary of WASCO LLC, who is the actual named insured on the Steadfast policy.
Veolia and United Water were sued for sewage backups as well as MMSD.


¶4 Second, we conclude that Greenwich breached its contractual duty to defend MMSD. Third,
we conclude that Steadfast's contractual subrogation claim against Greenwich was timely filed as
it comes within the six-year statute of limitations for contract actions.


¶5 Fourth, we conclude Steadfast had a contractual duty to defend MMSD that was not abrogated
by Greenwich's breach of its contractual duty to defend MMSD. Therefore, we apply a pro-
rata allocation of defense costs Steadfast paid to MMSD based on Steadfast's and Greenwich's
respective policy limits of $30 million and $20 million. Fifth, and finally, we conclude that
Steadfast is entitled to recover attorney fees from Greenwich due to Steadfast's stepping into the
shoes of MMSD through contractual subrogation to force Greenwich to pay defense costs.


¶6 Accordingly, we affirm the decision of the court of appeals in part and reverse it in part.


I. BACKGROUND


¶7 This dispute arises out of historic rains that occurred in Milwaukee in June 2008. Those heavy
*221  rains overwhelmed MMSD's sewerage system, which resulted in raw sewage backing up
into more than 8,000 homes. Lawsuits were filed against United Water, Veolia and MMSD because
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of sewage backups, alleging negligence in the repair, maintenance, and operation of the sewerage
system both before and during the heavy rains. 4


4 Banicki, et al. v. Veolia, et al., Milwaukee Cty. Case No. 09-CV-1860; Westmoreland v.
Veolia, et al., Milwaukee Cty. Case No. 09-CV-6121; FM Global v. Veolia, et al., Milwaukee
Cty. Case No. 09-CV-7594; Reep, et al. v. City of Milwaukee, et al., Milwaukee Cty. Case
No. 09-CV-3483. FM Global and Westmoreland were eventually consolidated into Banicki.


¶8 Beginning in 1998, MMSD entered into Operating Agreements with private companies to
operate and maintain its sewerage system. United Water provided operational services for many
years. MMSD's Operating Agreement with United Water required United Water to maintain
comprehensive liability insurance, naming MMSD as an additional insured. United Water
contracted with Greenwich for liability insurance with the last contract of insurance beginning
July 24, 2007 and ending July 24 2008; it named MMSD as an additional insured. The Greenwich
policy limits were $20 million. United Water **76  maintains that it last provided services under
an Operating Agreement with MMSD on February 29, 2008.


¶9 Beginning on March 1, 2008, and continuing through the June 2008 heavy rains, MMSD
contracted with Veolia to operate and maintain its sewerage system. Their Operating Agreement
similarly required Veolia to maintain comprehensive liability insurance, naming MMSD as an
additional insured. Steadfast provided the required insurance to Veolia, with policy limits of $30
million.


*222  ¶10 The Greenwich policy obligated it to defend any claim against its insureds, United
Water and MMSD, as well as to provide indemnification:


With respect to the insurance afforded by this Policy, the Company shall defend
any CLAIM against the INSURED seeking DAMAGES to which this insurance
applies, even if any of the allegations are groundless, false or fraudulent. Defense
counsel may be designated by the Company or designated by the INSURED....


¶11 In a similar fashion, the Steadfast policy gave Steadfast “the right and duty to assume the
adjustment, defense and settlement of any 'claim' to which this insurance applies.” Steadfast's
policy, which insured Veolia and MMSD, also contained a subrogation clause, which stated in
relevant part:
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In the event of any payment under this policy, we shall be subrogated to
all an “insured's” rights of recovery against any person or organization. An
“insured” shall execute and deliver instruments and papers and do whatever else
is necessary to secure such rights. An “insured” shall do nothing to prejudice
such rights.


¶12 After MMSD tendered its defense to both Steadfast and Greenwich, it opted to hire its own
counsel. The lawsuits were settled without MMSD paying plaintiffs' claimed damages. Steadfast
participated in MMSD's defense by reimbursing MMSD for $1.55 million in defense costs.
However, when MMSD tendered its defense to Greenwich and Steadfast, there was no way of
knowing that settlement would be achieved without paying something toward claimed damages.


¶13 Greenwich, who had refused MMSD's tender, had sent MMSD a letter explaining that “we
fail to *223  see how [United Water] could be liable for causing a sewage backup in June 2008
when its services for MMSD terminated in February 2008.” Greenwich further argued that “there
is ample evidence that when [United Water] turned over operational responsibilities to Veolia and
MMSD in February 2008, all systems, equipment, and machinery at the subject sewage overflow
diversion chamber were functioning according to operational protocols.”


¶14 One year later, MMSD renewed its tender to Greenwich. It informed Greenwich that
United Water had been named as a defendant in lawsuits that resulted from the 2008 sewage
backups. Greenwich responded five months later, acknowledging that “there may be a potential
for coverage” and requesting “additional information in order to determine Greenwich's current
coverage obligations.” After receiving the requested information, including confirmation that
MMSD had satisfied its $250,000 self-insured retention amount, Greenwich continued to refuse
the tender of MMSD's defense. Instead, it unilaterally determined based on its “other insurance”
clause that its policy was excess to Steadfast's $30 million liability limit.


¶15 After the conclusion of the lawsuits that resulted from the sewage backups, Steadfast sued
Greenwich to recover the $1.55 million in defense costs that it had **77  paid to MMSD. The
circuit court granted summary judgment in favor of Steadfast, awarding it the entire amount
Steadfast paid MMSD, as well as $325,000 in attorney fees that Steadfast incurred bringing this
lawsuit.


¶16 The court of appeals affirmed. Steadfast Ins. Co. v. Greenwich Ins. Co., 2018 WI App 11, ¶
4, 380 Wis. 2d 184, 908 N.W.2d 502. The court of appeals based its decision on the following
conclusions:
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*224  (1) Greenwich's policy provided primary, not excess, coverage for claims
against MMSD; (2) MMSD has established that it met the $250,000 risk
retention amount by incurring $594,302.23 in defense costs; (3) Steadfast's
equitable subrogation claim is timely because the six-year statute of limitations
in Wis. Stat. § 893.43 applicable to contract claims applies to Steadfast's claim,
which is premised on Greenwich's breach of the duty to defend MMSD; (4)
under the facts of this case, because Greenwich breached its duty to defend
MMSD, Greenwich is not equitably entitled to an allocation of MMSD's defense
costs; and (5) under the facts of this case, Steadfast is equitably entitled to
recover attorney fees in this lawsuit.


Id. We granted Greenwich's petition for review, and now affirm in part and reverse in part.


II. DISCUSSION


A. Standard of Review


[1] ¶17 We review summary judgment decisions independently, applying the same methodology
as the circuit court and the court of appeals, while benefitting from their discussions. Dufour v.
Progressive Classic Ins. Co., 2016 WI 59, ¶ 12, 370 Wis. 2d 313, 881 N.W.2d 678.


[2]  [3] ¶18 We also review insurance contract clauses independently of decisions of the circuit
court and court of appeals, while again benefitting from their discussions. Wadzinski v. Auto-
Owners Ins. Co., 2012 WI 75, ¶ 10, 342 Wis. 2d 311, 818 N.W.2d 819. Therefore, whether a party
is entitled to attorney fees based on contractual subrogation is a question of law for our *225
independent review. Estate of Kriefall v. Sizzler USA, 2012 WI 70, ¶ 16, 342 Wis. 2d 29, 816
N.W.2d 853.


[4]  [5] ¶19 Determining which statute of limitations applies to contract issues involves a question
of law that we also decide independently. Zastrow v. Journal Commc'ns, Inc., 2006 WI 72, ¶12,
291 Wis. 2d 426, 718 N.W.2d 51. And finally, the proper measure of damages for an insurer's
breach of a contractual duty to defend is likewise a question of law that we review independently.
Newhouse v. Citizens Sec. Mut. Ins. Co., 176 Wis. 2d 824, 837, 501 N.W.2d 1 (1993).
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B. Contract Interpretation


¶20 The issues in this case all stem from Greenwich's insurance contract with United Water and
Steadfast's insurance contract with Veolia. Each policy listed MMSD as an additional insured.
Therefore, the following general principles of contract interpretation guide our initial discussion.
Wadzinski, 342 Wis. 2d 311, ¶ 11, 818 N.W.2d 819.


[6]  [7]  [8]  [9] ¶21 Our general task in contract interpretation is to determine and carry out
the parties' intentions. Preisler v. Gen. Cas. Ins. Co., 2014 WI 135, ¶ 18, 360 Wis. 2d 129,
857 N.W.2d 136. The parties' intentions are presumed to be expressed in the language of the
contract. Wadzinski, 342 Wis. 2d 311, ¶ 11, 818 N.W.2d 819. Where the language of a contract is
unambiguous and the parties' intentions can be ascertained from the face of the contract, we give
effect to the words they employed. **78  Estate of Kriefall, 342 Wis. 2d 29, ¶ 21, 816 N.W.2d
853. However, if the policy terms are ambiguous, we construe the policy from the perspective of
a reasonable insured. Wadzinski, 342 Wis. 2d 311, ¶ 11, 818 N.W.2d 819.


*226  1. Risk and Loss


¶22 Greenwich and Steadfast issued comprehensive liability insurance policies, which their
Operating Agreements with MMSD required. As a general matter, liability policies insure risks that
are dependent on various circumstances that cause insureds to obtain insurance coverage. Couch on
Insurance § 101:3 (3rd ed. 1999). Stated otherwise, risk is the “type of liability the insurer agreed to
provide coverage for under the terms of the policy.” Id. There is a causal connection between risk
and loss. 5  Id. That is, when the insured-for risk occurs, the insurer indemnifies for the resulting-
loss (damages) in accord with the policy provisions. Id. Insurance policy clauses “may come into
conflict” when two or more policies cover the same risk for the same period of time. Id., § 219:2.


5 The Illinois Supreme Court recently provided a useful distinction between risk and loss in
the insurance context. Courts analyze risk by looking prospectively at what the parties set out
to cover. Home Ins. Co. v. Cincinnati Ins. Co., 213 Ill.2d 307, 290 Ill.Dec. 218, 821 N.E.2d
269, 281 (2004). Loss, in contrast, is analyzed retrospectively by looking at the injury or
damages actually sustained in a particular case. Id.


¶23 In the context presented herein, Greenwich's policy insured the risk that United Water's
conduct in managing the Milwaukee sewerage system during the policy period would be negligent,
thereby causing damage to a third party. 6  As an “additional insured” under the Greenwich policy,



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028137806&pubNum=0000595&originatingDoc=I43acc72020ef11e98f4d8d23fc0d7c2b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035172052&pubNum=0000595&originatingDoc=I43acc72020ef11e98f4d8d23fc0d7c2b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035172052&pubNum=0000595&originatingDoc=I43acc72020ef11e98f4d8d23fc0d7c2b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028137806&pubNum=0000595&originatingDoc=I43acc72020ef11e98f4d8d23fc0d7c2b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028071992&pubNum=0000595&originatingDoc=I43acc72020ef11e98f4d8d23fc0d7c2b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028071992&pubNum=0000595&originatingDoc=I43acc72020ef11e98f4d8d23fc0d7c2b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028137806&pubNum=0000595&originatingDoc=I43acc72020ef11e98f4d8d23fc0d7c2b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0299584566&pubNum=0111947&originatingDoc=I43acc72020ef11e98f4d8d23fc0d7c2b&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0299584566&pubNum=0111947&originatingDoc=I43acc72020ef11e98f4d8d23fc0d7c2b&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005662042&pubNum=0000578&originatingDoc=I43acc72020ef11e98f4d8d23fc0d7c2b&refType=RP&fi=co_pp_sp_578_281&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_281

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005662042&pubNum=0000578&originatingDoc=I43acc72020ef11e98f4d8d23fc0d7c2b&refType=RP&fi=co_pp_sp_578_281&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_281

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005662042&pubNum=0000439&originatingDoc=I43acc72020ef11e98f4d8d23fc0d7c2b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Steadfast Insurance Company v. Greenwich Insurance Company, 385 Wis.2d 213 (2019)
922 N.W.2d 71, 2019 WI 6


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


MMSD's risk was that it would be responsible in money damages for a third party's damage caused
by United Water's negligence.


6 The Greenwich policy provides in relevant part: Coverage B—CONTRACTOR'S
POLLUTION LEGAL LIABILITY
To pay on behalf of the INSURED all LOSS, in excess of the Retention amount ... which
the INSURED becomes legally obligated to pay as a result of an OCCURRENCE which
arises out of CONTRACTING SERVICES and which first commenced during the POLICY
PERIOD.
....
G. INSURED means the NAMED INSURED and:
....


7. Solely as respects Coverage B—Contractor's Pollution Legal Liability, the client for
whom the NAMED INSURED performs or performed covered CONTRACTING
SERVICES....


*227  ¶24 Steadfast's policy insured the risk that Veolia would negligently manage the Milwaukee
sewerage system during the policy period, causing damage to a third party. 7  As an “additional
insured” of Steadfast, MMSD's risk was that it would be responsible in money damages for a third
party's damage caused by Veolia's negligence. The plain language of both the *228  Greenwich
policy and the Steadfast policy **79  obligated insurers to indemnify and defend their named
insureds and MMSD against claims of damage caused by the negligence of their named insureds.
To clarify further, while United Water was not providing services at the time of the flooding, it
was alleged that its services during an earlier time when it was managing the MMSD system were
a cause of the resulting damage.


7 The Steadfast policy provides in relevant part: CONTRACTOR'S POLLUTION
LIABILITY....
We will pay on behalf of an “insured” any “loss” an “insured” is legally obligated to pay
as a result of a “claim” caused by a “pollution event” resulting from “covered operations”
or “completed operations” of the “covered operations” and provided that the “covered
operations” must commence on or after the “retroactive date” and before the end of the
“policy period” and the “claim” is first made against the “insured” during the “policy
period”....
....
L. “Insured” means:


1. You or your; ...
4. Any other person or organization endorsed onto this policy as an


“insured.” (Milwaukee Metropolitan Sewerage District is an endorsee.)
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[10]  [11] ¶25 “Other insurance” clauses may be raised in disputes between two insurance
companies about whose policy is primary and therefore must pay first and whose policy is excess,
also referred to as successive insurance, and pays subsequent to the primary payment. Plastics
Eng'g Co. v. Liberty Mut. Ins. Co., 2009 WI 13, ¶ 48, 315 Wis. 2d 556, 759 N.W.2d 613. To explain
further, policies may be concurrent, i.e., cover the same time period and risk, or successive, i.e.,
cover different time periods and risks. However, “other insurance” clauses do not apply unless
two policies are concurrent. Id. “The accepted meaning of ‘other insurance’ provisions does not
include application to successive insurance policies.” Id. If the “other insurance” clauses cannot
be used to establish a primary and an excess insurer, then “neither insurer is given priority over
the other and each contributes toward the loss pro rata.” Oelhafen v. Tower Ins. Co., 171 Wis. 2d
532, 536-37, 492 N.W.2d 321 (Ct. App. 1992) (citing Schoenecker v. Haines, 88 Wis. 2d 665, 672,
277 N.W.2d 782 (1979) ).


[12] ¶26 As we have explained, concurrent insurance is required before “other insurance” clauses
are triggered. Two insurance policies cannot be concurrent unless they insured “the same risk, and
the same *229  interest, for the benefit of the same person, during the same period.” Plastics Eng'g,
315 Wis. 2d 556, ¶ 48, 759 N.W.2d 613 (quoting Douglas R. Richmond, Issues and Problems
in “Other Insurance,” Multiple Insurance, and Self-Insurance, 22 Pepp. L. Rev. 1373, 1376-82
(1995) ).


[13] ¶27 The Greenwich and Steadfast policies were primary with regard to each company's
respective insurance of United Water and Veolia. The policies were primary and successive in
regard to insuring MMSD's risk of damage because each policy relied on the negligence of
a different insured, whose alleged negligence occurred during a different period of time, i.e.,
while that primary insured was maintaining the sewerage system. Stated otherwise, Greenwich
would owe MMSD only if the negligence of United Water caused damages for which MMSD
was held responsible and Steadfast would owe MMSD only if the negligence of Veolia caused
damages for which MMSD was held responsible. Accordingly, we do not interpret the terms of
the “other insurance” clauses because under the undisputed facts as set out above, Greenwich's
“other insurance” clause provided successive insurance to MMSD.


[14]  [15] ¶28 In addition, the duty to defend is broader than the duty to indemnify. Acuity
v. Bagadia, 2008 WI 62, ¶ 52, 310 Wis. 2d 197, 750 N.W.2d 817 (explaining that the duty to
defend arises from allegations in the complaint, while the duty to indemnify is dependent on
fully developed facts). Furthermore, when an insurance policy provides potential coverage for
one claim alleged in a lawsuit, the insurer must defend the entire suit, even when the claims are
groundless. *230  Fireman's Fund Ins. Co. of Wis. v. Bradley Corp., 2003 WI 33, ¶ 21, 261 Wis. 2d
4, 660 N.W.2d 666. Accordingly, two insurance policies that insure separate and distinct risks may
nevertheless become implicated in the same lawsuit, causing the two insurers to defend the same
loss in the form of their mutual **80  insured's alleged liability for damages and defense costs.
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2. Greenwich Breached Its Duty To Defend


¶29 We have established a procedure for an insurance company to follow when it disputes
coverage. Wis. Pharmacal Co., LLC v. Neb. Cultures of Cal., Inc., 2016 WI 14, ¶ 18, 367 Wis.
2d 221, 876 N.W.2d 72 (explaining that an insurer may avoid breaching its duty to defend by
requesting a bifurcated trial on the issues of coverage and liability, with liability determined after
coverage has been established); Newhouse, 176 Wis. 2d at 836, 501 N.W.2d 1 (stating that the
insurer should request a bifurcated trial on the issues of coverage and liability when coverage is
disputed). An insurer who fails to follow this procedure risks breaching its duty to defend if its
coverage determination was wrong. Id. at 837, 501 N.W.2d 1.


[16]  [17] ¶30 Alternatively, an insurer may choose to reject the insured's tender of defense based
on its determination that the claim is not covered under the policy. However, it does so at its own
risk. Marks v. Houston Cas. Co., 2016 WI 53, ¶ 41 n.21, 369 Wis. 2d 547, 881 N.W.2d 309. If the
insurer is wrong about its potential coverage obligation, it “is guilty of a breach of contract which
renders it liable to the insured for all damages that naturally flow from the breach.” Id. (citing
Newhouse, 176 Wis. 2d at 837, 501 N.W.2d 1). Finally, as mentioned earlier, an insurer has a duty
to defend the *231  entire lawsuit “when an insurance policy provides [potential] coverage for
even one claim made in a lawsuit.” Fireman's Fund Ins. Co., 261 Wis. 2d 4, ¶ 21, 660 N.W.2d 666.


[18] ¶31 In this case, Greenwich did not seek a judicial determination of its coverage obligations,
nor did it pay any amount toward MMSD's defense costs. Instead, it chose to rely on its
own unilateral determination that its policy was excess to Steadfast's. As we have explained,
Greenwich's unilateral determination was erroneous; Greenwich's policy provided potential
coverage for a claim made in lawsuits based on sewage backups. Therefore, Greenwich breached
its duty to defend, and it is responsible for all damages that naturally flow from the breach. Marks,
369 Wis. 2d 547, ¶ 41 n.21, 881 N.W.2d 309.


3. Steadfast's Contractual Subrogation Claim


[19] ¶32 Steadfast asserts that it has a contractual subrogation claim against Greenwich due to its
payment of $1.55 million in defense costs and Greenwich's failure to provide a defense. Greenwich
asserts that if Steadfast has a claim, it sounds in contribution, not subrogation. Greenwich further
asserts that the time has passed in which to bring a contribution claim.


[20]  [21] ¶33 Subrogation is the “substitution of one party for another whose debt the party pays,
entitling the paying party to rights, remedies, or securities that would otherwise belong to the
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debtor.” Dufour, 370 Wis. 2d 313, ¶ 15, 881 N.W.2d 678. “The doctrine of subrogation enables an
insurer that has paid an insured's loss ... to recoup that payment from the party responsible for the
loss.” Id. (citations omitted). The insurer “steps into *232  the shoes” of its insured and pursues
the legal rights or claims to which the insured would have been entitled. Wilmot v. Racine Cty.,
136 Wis. 2d 57, 63, 400 N.W.2d 917 (1987).


¶34 Contribution claims sometimes occur between joint tortfeasors, or in other circumstances,
where one person has paid more than that person's share of a joint obligation. Kafka v. Pope,
194 Wis. 2d 234, 241, 533 N.W.2d 491 (1995) (concluding **81  that “[w]hether the common
obligation be imposed by contract or grows out of a tort, the thing that gives rise to the right of
contribution is that one of the common obligors has discharged more than his fair equitable share
of the common liability.”).


[22]  [23]  [24] ¶35 Subrogation may arise in three different forms: contractual, statutory, and
equitable subrogation. Estate of Kriefall, 342 Wis. 2d 29, ¶ 37, 816 N.W.2d 853. In a subrogation
claim, the subrogee seeks payment based on rights the subrogee acquired from another. Millers
Nat'l Ins. Co. v. City of Milwaukee, 184 Wis. 2d 155, 168, 516 N.W.2d 376 (1994). The “purpose
of subrogation is to place the loss ultimately on the wrongdoers.” Cunningham v. Metro. Life
Ins. Co., 121 Wis. 2d 437, 444, 360 N.W.2d 33 (1985). When express contractual subrogation is
claimed, we examine the policy's provisions. Id. at 449, 360 N.W.2d 33. We have given effect to
express subrogation clauses contained in insurance contracts. Id. at 446, 360 N.W.2d 33.


¶36 Here, Steadfast's policy expressly provided for subrogation:


In the event of any payment under this policy, we shall be subrogated to all an
“insured's” rights of recovery against any person or organization.


*233  MMSD's right of recovery against Greenwich to which Steadfast is contractually subrogated
arises from Greenwich's breach of its contractual obligation to defend MMSD. Accordingly,
we examine Steadfast's alleged right of recovery against Greenwich as an express contractual
subrogation right that arose from MMSD's right to a defense from Greenwich.


[25]  [26] ¶37 Subrogation does not change the type of claim for relief that was held by the
subrogor. Wilmot, 136 Wis. 2d at 63, 400 N.W.2d 917 (explaining that “the identity of a cause of
action is not changed by the subrogation, and no new cause of action is created thereby.”). Because
“[t]he original right of the plaintiff measures the extent of the subrogated party's right,” the statute
of limitations for a subrogated claim is the same as the statute of limitations that would apply to the
claim if it had not been subrogated. Gen. Accident Ins. Co. of Am. v. Schoendorf & Sorgi, 202 Wis.
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2d 98, 109, 549 N.W.2d 429 (1996). Wisconsin has a six-year statute of limitations for breach of
contract claims. Wis. Stat. § 893.43(1) (2015-16). 8  Steadfast was subrogated to MMSD's contract
claim that Greenwich breached its duty to defend.


8 All subsequent references to the Wisconsin Statutes are to the 2015-16 version unless
otherwise indicated.


¶38 Steadfast paid MMSD's debt for defense costs, which included what Greenwich was obligated
to provide as well as Steadfast's own portion of MMSD's defense costs, when it paid MMSD $1.55
million. Because subrogation does not change the identity of the cause of action, Steadfast's claim
against Greenwich is also for breach of contract. Claims for breach of *234  contract have a six-
year statute of limitations. Wis. Stat. § 893.43(1). Steadfast's action was filed less than six years
after Greenwich's breach occurred, therefore, it was timely filed.


4. Allocation of Defense Costs


[27] ¶39 Steadfast and Greenwich each had a contractual duty to defend MMSD. Because MMSD
chose to pay for its own defense, it incurred $1.55 million in stipulated defense costs. Steadfast
paid $1.55 million to MMSD; however, part of that payment was attributable to the defense **82
that Steadfast, itself, was obligated to provide.


¶40 The circuit court and the court of appeals ignored the financial import of Steadfast's own duty
to defend MMSD. Instead, both courts focused on Greenwich's failure to defend and adjudged the
full amount of MMSD's defense costs as being due from Greenwich to Steadfast. 9  In so doing,
they relieved Steadfast of its contractual obligation for defense costs, without recognition of the
windfall that Steadfast received from what amounted to a judicial forgiveness of Steadfast's duty to
defend MMSD. This placed Steadfast (as subrogee) in a better position than MMSD (the subrogor)
from whom Steadfast obtained the contractual right of subrogation. To explain further, MMSD
litigated the defense through attorneys of its own choosing, but it received no windfall when it
was repaid $1.55 million in litigation costs it actually incurred. Here, Steadfast *235  obtained
litigation costs beyond what it incurred in satisfying its duty to defend.


9 The circuit court concluded that Greenwich waived the right to raise coverage defenses by
its breach of the duty to defend. The court of appeals concluded that because Greenwich
breached its duty to defend MMSD, it was not equitably entitled to an allocation of a portion
of MMSD's defense costs to Steadfast. Steadfast Ins. Co., 380 Wis. 2d 184, ¶ 4, 908 N.W.2d
502.
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¶41 We conclude that both Steadfast and Greenwich had a duty to provide a defense to MMSD.
Accordingly, the financial sanction of an insurer who fails in its duty to defend does not include
judicial forgiveness of another insurer's financial obligation for defense costs. Therefore, we
conclude that the $1.55 million in defense costs that Steadfast paid should be allocated between
Steadfast and Greenwich.


¶42 We have not directly addressed the proper formula for allocating defense costs when two
insurers have a duty to defend the same insured. See Burgraff v. Menard, Inc., 2016 WI 11, ¶ 111,
367 Wis. 2d 50, 875 N.W.2d 596 (Roggensack, C.J., dissenting). However, in a well-reasoned
opinion, the Utah Supreme Court addressed the question of allocation of defense costs between
insurers, each of whom had a duty to defend. Ohio Cas. Ins. Co. v. Unigard Ins. Co., 268 P.3d 180,
185-86 (Utah 2012). In Ohio Cas., the court noted the obligation of each insurer to participate in
defense costs and under the facts of Ohio Cas., which involved a long term exposure, the court
chose the time-on-risk method of defense cost apportionment. 10  Apportionment also may be done
on an equal division among insurers, and it has been ordered based on respective policy limits.
Sharon Steel Corp. v. Aetna Cas. & Sur. Co., 931 P.2d 127, 140 (Utah 1997). In discussions of
*236  apportionment, there has been a uniform recognition of the obligation for defense costs that
both insurers faced.


10 Time-on-risk method of apportionment weights the defense costs by the time that each policy
was at risk for actions of its insured that could require coverage. Sharon Steel Corp. v. Aetna
Cas. & Sur. Co., 931 P.2d 127, 140 (Utah 1997) (explaining that damages based on the
relative period of time for which coverage was provided under each policy is an equitable
method of apportionment of defense costs).


¶43 In equal apportionment, defense costs are distributed equally among any insurers with a duty
to defend, for example with two insurers each would pay one-half, with three insurers each would
pay one-third. See, e.g., Cargill, Inc. v. Ace Am. Ins. Co., 784 N.W.2d 341 (Minn. 2010). This
method is easy to apply; however, it could lead to unfairness and upset the parties' reasonable
expectations if one insurer insures for lesser policy limits and charges a lower premium. See, e.g.,
Sharon Steel Corp., 931 P.2d at 140 (pointing **83  out that “insurers do not stand on an equal
footing where there are significantly different liability limits.”).


¶44 The third option is to apportion defense costs pro rata, based on the parties' policy limits.
For example, if insurer A's policy limit is $1 million, and insurer B's policy limit is $2 million,
insurer A will be responsible for one-third of defense costs. We have suggested that this is the
preferred approach. See Schoenecker, 88 Wis. 2d at 671, 277 N.W.2d 782; Oelhafen, 171 Wis.
2d at 537, 492 N.W.2d 321 (“The proportion [each insurer contributes toward the insured's loss]
usually is based on their respective policy limits.”). This approach better reflects the insurance
companies' respective bargains. See, e.g., Armstrong World Indus., Inc. v. Aetna Cas. & Sur.
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Co., 45 Cal.App.4th 1, 52 Cal. Rptr. 2d 690, 707 (1996) (explaining that apportioning damage
reflects that higher premiums generally are paid for higher per person or per liability limits).
Accordingly, we conclude that pro rata allocation based on insurers' policy limits is the best method
for apportionment of defense costs in the matter before us.


*237  ¶45 Here, Steadfast paid $1.55 million for MMSD's defense costs. Greenwich and Steadfast
have stipulated that this was the “reasonable and necessary” cost of MMSD's defense. Greenwich's
policy limit was $20 million. Steadfast's policy limit was $30 million. Therefore, Greenwich
owed two-fifths of $1.55 million in defense costs and Steadfast was responsible for three-fifths of
those costs. Accordingly, Steadfast is entitled to recover from Greenwich $620,000, plus interest
accruing on that amount from the date of entry of the circuit court's judgment. Wis. Stat. §
815.05(8). 11


11 We do not address whether Wis. Stat. § 628.46 applies to claims made within Steadfast's
contractual subrogation clause because neither party addressed § 628.46.


5. Attorney Fees


[28] ¶46 We conclude that Steadfast also is entitled to recover attorney fees from Greenwich
under principles of contractual subrogation. We have held that when an insurer breaches its duty
to defend, it may be liable for attorney fees incurred by its insured in successfully establishing
coverage. Elliott v. Donahue, 169 Wis. 2d 310, 324-25, 485 N.W.2d 403 (1992). See also
Newhouse, 176 Wis. 2d at 837, 501 N.W.2d 1 (“[W]here an insurer wrongfully refuses to defend
on the grounds that the claim against the insured is not within the coverage of the policy, the insurer
is guilty of a breach of contract which renders it liable to the insured for all damages that naturally
flow from the breach.”).


¶47 As we have explained above, Steadfast had rights of contractual subrogation based on its
payment to MMSD. Therefore, Steadfast asserted rights that *238  MMSD had against Greenwich
for failing to defend. Stated otherwise, if MMSD were to sue Greenwich to recover defense costs,
it would have been entitled to the attorney fees and costs incurred in such litigation. Id. at 838, 501
N.W.2d 1. Here, by virtue of its express subrogation rights, Steadfast stands in MMSD's shoes and
seeks attorney fees incurred in obtaining a judgment against Greenwich for payment of defense
costs just as MMSD could have recovered were it to have brought this lawsuit.


¶48 Although Wisconsin courts have not yet awarded attorney fees for breach of a duty to defend
to an insurer who was subrogated to an insured's rights, neither the principles of contractual
subrogation, nor the rationale behind attorney fee awards for breach of a duty to defend, foreclose
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this result. However, other states have approached this question. The decisions **84  of the
Supreme Court of California and of Florida have provided helpful discussions.


¶49 In Emp'rs Mut. Liab. Ins. Co. v. Tutor-Saliba Corp., 17 Cal.4th 632, 71 Cal.Rptr.2d 851, 951
P.2d 420 (1998), a subcontractor's employee was injured on the job. The subcontractor's insurer
paid worker's compensation, which made it “subrogated to all of the rights and liabilities” of
the subcontractor. Id., 71 Cal.Rptr.2d 851, 951 P.2d at 424. The underlying contract between the
subcontractor and general contractor stated that in any dispute between the two, the prevailing
party was entitled to attorney fees. Id., 71 Cal.Rptr.2d 851, 951 P.2d at 422. The subrogated insurer
unsuccessfully sued the general contractor to recover its worker's compensation payment. Id. The
California Supreme Court held that as the prevailing party, the general contractor would be entitled
to recover attorney fees from the subrogated insurer: “the insurer should likewise be subrogated to
—i.e., both benefited and bound by—any contract *239  providing for attorney fees to a prevailing
party that the employer and the third party have executed.” Id., 71 Cal.Rptr.2d 851, 951 P.2d at
424. While this involved an award of attorney fees against the subrogee, the court held that the
subrogee was “both benefited and bound by” the attorney fee provision. Id.


¶50 Florida's supreme court appears to have followed suit. In Cont'l Cas. Co. v. Ryan Inc. E., 974
So.2d 368 (Fla. 2008), it held that a subrogee surety could not pursue attorney fees against the
principal's insurer, but only because the principal still had the right to pursue attorney fees. Id. at
377. If the principal had assigned all its rights to the surety via contractual subrogation, the surety
would have been able to recover attorney fees. Id.


[29] ¶51 Their reasoning is persuasive. We conclude that a contractual subrogee's right to recovery
may include an award of attorney fees the subrogor would have been entitled to receive had it
brought the lawsuit. We have long recognized that contractual subrogation “entitl[es] the paying
party to rights, remedies, or securities that would otherwise belong to the debtor.” Dufour, 370
Wis. 2d 313, ¶ 15, 881 N.W.2d 678; see also Wilmot, 136 Wis. 2d at 63, 400 N.W.2d 917. We
decline to create an exception to this longstanding rule by excluding attorney fees from the bundle
of contractual subrogation rights that arise from a specific subrogation clause upon payment by
the subrogee.


¶52 In this case, Greenwich breached its duty to defend, so MMSD had the right to request attorney
fees for successfully establishing Greenwich's obligation to defend. Steadfast's contract with
Veolia and MMSD stated in relevant part: “In the event of any *240  payment under this policy,
we shall be subrogated to all an ‘insured's’ rights of recovery against any person or organization.”
Because MMSD's “rights of recovery” against Greenwich would include attorney fees incurred in
successfully establishing coverage, Steadfast is entitled to recover $325,000 in attorney fees from
Greenwich as MMSD's subrogee, plus interest accruing on that amount from the date of entry of
the circuit court's judgment. Wis. Stat. § 815.05(8). Furthermore, nothing in this opinion prevents
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Steadfast from moving the circuit court for an award of attorney fees incurred in litigating the
appeal and our review herein.


III. CONCLUSION


¶53 First, we conclude that Greenwich, who insured the risk that United Water would negligently
perform services for MMSD, thereby causing damage, and Steadfast, who for a different period
of **85  time insured the risk that Veolia would negligently perform services for MMSD, thereby
causing damage, were both primary and successive insurers in regard to MMSD, their common
additional insured.


¶54 Second, we conclude that Greenwich breached its contractual duty to defend MMSD. Third,
we conclude that Steadfast's contractual subrogation claim against Greenwich was timely filed as
it comes within the six-year statute of limitations for contract actions.


¶55 Fourth, we apply a pro-rata allocation of defense costs Steadfast paid to MMSD based on
Steadfast's and Greenwich's respective policy limits of $30 million and $20 million. Fifth, and
finally, we conclude that Steadfast is entitled to recover attorney fees from *241  Greenwich due to
Steadfast's stepping into the shoes of MMSD through contractual subrogation to force Greenwich
to pay defense costs.


¶56 Accordingly, we affirm the decision of the court of appeals in part and reverse it in part.


By the Court.—The decision of the court of appeals is affirmed in part and reversed in part.


ANN WALSH BRADLEY, J. (concurring in part, dissenting in part).
¶57 I agree with the majority that the “other insurance” provisions are not triggered. Additionally, I
agree that Greenwich breached its duty to defend, and that Steadfast's claim sounds in subrogation
and not contribution. 1


1 I join parts II.B.1, II.B.2, and II.B.3 of the majority opinion.


¶58 I write separately, however, because the majority errs in two ways. First, it allocates defense
costs between Steadfast and Greenwich, allowing Greenwich to breach its duty to defend with
impunity. Second, it awards attorney fees to Steadfast in derogation of the longstanding American
Rule.
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¶59 An insurer that breaches the duty to defend should not be able to escape liability for the
consequences of its behavior. Our case law is clear that an insurer who refuses to defend its insured
proceeds at its own peril. Olson v. Farrar, 2012 WI 3, ¶ 30, 338 Wis. 2d 215, 809 N.W.2d 1.


¶60 Yet, the majority extinguishes the peril, allowing a breaching insurer to refuse to uphold its duty
to defend with the security that it will suffer no financial consequence. In doing so, it encourages
a game of chicken between insurers that may leave the insured as the only loser.


*242  ¶61 Further, our case law dictates that exceptions to the American Rule be limited and
narrow. Nevertheless, the majority goes where no court has previously ventured.


¶62 In expanding the exception to the American Rule by awarding attorney fees from one insurance
company to another, one wonders what is next. The majority's determination crafts a new exception
to the American Rule that is unsupported by case law and that chips away at the vitality of the
Rule. I fear that “once the camel's nose is in the tent, the rest will likely follow.”


¶63 Accordingly, I concur in part and dissent in part. 2


2 I dissent from parts II.B.4 and II.B.5 of the majority opinion.


I


¶64 The majority errs first in its determination that Greenwich is not liable for the entirety of
MMSD's defense costs. Instead, it pro-rates costs, turning the purpose of this court's coverage
framework on its head and creating a perverse incentive **86  for insurers to fail to uphold their
duty to defend.


¶65 As the majority recognizes, this court has established a preferred framework for an insurance
company to follow when it disputes coverage. Majority op., ¶29 (citing Wis. Pharmacal Co., LLC
v. Neb. Cultures of Cal., Inc., 2016 WI 14, ¶ 18, 367 Wis. 2d 221, 876 N.W.2d 72). Pursuant to
such a framework, “the proper procedure for an insurance company to follow when coverage is
disputed is to request a bifurcated trial on the issues of coverage and liability and move to stay
any proceedings on liability until the *243  issue of coverage is resolved.” Newhouse by Skow v.
Citizens Sec. Mut. Ins. Co., 176 Wis. 2d 824, 836, 501 N.W.2d 1 (1993) (citing Elliott v. Donahue,
169 Wis. 2d 310, 318, 485 N.W.2d 403 (1992) ). When an insurer follows this procedure, the
insurer runs no risk of breaching its duty to defend. Id.


¶66 An insurer who unilaterally refuses to defend does so at its own peril. Olson, 338 Wis. 2d 215,
¶ 30, 809 N.W.2d 1. Accordingly, the “general rule is that where an insurer wrongfully refuses to
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defend on the grounds that the claim against the insured is not within the coverage of the policy,
the insurer is guilty of a breach of contract which renders it liable to the insured for all damages
that naturally flow from the breach.” Newhouse, 176 Wis. 2d at 837, 501 N.W.2d 1.


¶67 Indeed, this court in Water Well Solutions Serv. Group, Inc. v. Consolidated Ins. Co. recently
warned that “an insurer opens itself up to a myriad of adverse consequences if its unilateral duty
to defend determination turns out to be wrong.” 2016 WI 54, ¶ 28, 369 Wis. 2d 607, 881 N.W.2d
285. An insurer's liability “may potentially be greater than what the insurer would have paid had
it defended its insured in the first instance....” Id.


¶68 Our established framework encourages insurers to fulfill their duty to defend and thereby
avoids negative outcomes for both insurers and insureds. “A unilateral refusal to defend without
first attempting to seek judicial support for that refusal can result in otherwise avoidable expenses
and efforts to litigants and courts, deprive insureds of their contracted-for protections, and estop
insurers from being able to further challenge coverage.” Liebovich v. Minnesota Ins. Co., 2008
WI 75, ¶ 55, 310 Wis. 2d 751, 751 N.W.2d 764.


*244  ¶69 The majority effectively rewards Greenwich for ignoring this court's established
framework and allows Greenwich to escape the consequences of its willful breach of the duty
to defend. By allowing Greenwich to pay pro-rated costs, the majority lessens the impact of the
insurer's breach of the duty to defend. It further encourages future insurers to follow a similar
course rather than seeking a bifurcated coverage trial as this court has recommended numerous
times.


¶70 According to the majority, Greenwich should suffer no consequence at all for breaching the
duty to defend. It pays merely what it would have paid anyway if it had lived up to its duty to
defend in the first instance.


¶71 The result of the majority opinion is the proliferation of a game of chicken between insurers.
See Southeast Wis. Prof'l Baseball Park Dist. v. Mitsubishi Heavy Indus. Am., Inc., 2007 WI App
185, ¶ 64, 304 Wis. 2d 637, 738 N.W.2d 87. When there are two or more insurers from whom
coverage is sought, what incentive is there to provide coverage if an insurer can simply refuse to
defend the case and end up paying the exact same amount later in the event it is sued? Each insurer
would simply hold out and hope that someone else takes on the defense.


**87  ¶72 Rather than encouraging insurers to live up to their contractual obligations, the majority
opinion allows insurers to rest comfortably in their decisions to deny a defense with the knowledge
that if a breach is later found, no financial consequence will be forthcoming. The only loser in this
game is the insured, who may be forced to expend resources for a defense that should have been
covered by insurance from the beginning.
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*245  ¶73 Unlike the majority, I conclude that there must be some element of penalty and
deterrence to encourage insurance companies to defend when they are obligated. See Water Well,
369 Wis. 2d 607, ¶ 28, 881 N.W.2d 285. I thus determine that Greenwich is liable for the full cost
of MMSD's defense.


¶74 My conclusion is further buttressed by the fact that Greenwich's insurance policy does not
contain a pro-ration clause. Where a policy contains no pro-ration language, this court is not to
rewrite the policy to include it. Plastics Eng'g Co. v. Liberty Mut. Ins. Co., 2009 WI 13, ¶ 59, 315
Wis. 2d 556, 759 N.W.2d 613. Yet by pro-rating defense costs, the majority gives Greenwich the
benefit of a bargain it did not make.


¶75 Accordingly, I dissent from part II.B.4 of the majority opinion, which effectively eliminates
any incentives for insurance companies to promptly defend lawsuits and fails to encourage insurers
to follow this court's preferred framework for determining insurance coverage.


II


¶76 The majority errs further in its determination that Steadfast is entitled to attorney fees incurred
in litigating this case. It fails to heed this court's warning that exceptions to the American Rule are
to be limited and narrow. Instead, it opens up a new exception that is contrary to clear precedent
that arrives at a directly opposite outcome.


¶77 Generally, we adhere to the American Rule, which provides that parties to litigation are
responsible for their own attorney fees unless recovery is expressly allowed by either contract or
statute, or when recovery results from third-party litigation. *246  DeChant v. Monarch Life Ins.
Co., 200 Wis. 2d 559, 571, 547 N.W.2d 592 (1996). Absent statutory authority or a contractual
provision to the contrary, Wisconsin courts strictly follow this rule. Id.


¶78 In the insurance coverage context, analysis of entitlement to attorney fees begins with Elliott
v. Donahue, 169 Wis. 2d 310, 485 N.W.2d 403. The Elliott court determined that Wis. Stat. §
806.04(8), “which recognizes the principles of equity, permits the recovery of reasonable attorney
fees incurred by the insured in successfully establishing coverage.” Id. at 314, 485 N.W.2d 403. It
concluded that attorney fees were appropriate under the specific facts that were present:


The insurer that denies coverage and forces the insured to retain counsel and
expend additional money to establish coverage for a claim that falls within the
ambit of the insurance policy deprives the insured the benefit that was bargained
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for and paid for with the periodic premium payments. Therefore, the principles
of equity call for the insurer to be liable to the insured for expenses, including
reasonable attorney fees, incurred by the insured in successfully establishing
coverage.


Id. at 322, 485 N.W.2d 403.


¶79 Subsequent case law has limited the application of Elliott to its facts. Specifically, in
Riccobono v. Seven Star, Inc., the court of appeals denied a claim for attorney fees by one
insurer against a second insurer. **88  2000 WI App 74, 234 Wis. 2d 374, 610 N.W.2d 501. The
Riccobono court reasoned: “In defining the dispute in Elliott, the supreme court stated: ‘The sole
issue on review concerns whether an insured may recover attorney fees incurred in successfully
defending coverage under an insurance policy.’ ” Id., ¶ 22. It then distinguished the facts present
in Riccobono from those in *247  Elliott, writing that “Society is not an insured and, thus, does
not appear to fall within the holding of the supreme court.” Id., ¶ 22.


¶80 The Riccobono court found it dispositive that the identity of the party seeking attorney fees
was an insurer and not an insured. On this issue, Riccobono is on all fours with this case. Curiously,
the majority fails to even mention Riccobono.


¶81 Despite the majority's silence, Riccobono instructs that attorney fees are not available to
Steadfast because it is an insurer, and not an insured. Even with such an instruction in hand,
an additional step is required in the analysis due to the fact that Steadfast's claim is one for
subrogation, i.e., it steps into the shoes of its insured. 3


3 Although the insurer requesting attorney fees in Riccobono sought such fees pursuant to
a theory of subrogation, the court of appeals did not address this argument because it
determined that the insurer was not entitled to subrogation under the language of the policy.
Riccobono v. Seven Star, Inc., 2000 WI App 74, ¶ 28, 234 Wis. 2d 374, 610 N.W.2d 501.
As the court stated, “the conditions under which Society might have been subrogated to
Seven Star's right to attorney fees and costs never came into fruition.” Id., ¶ 28. Nevertheless,
the Riccobono court's declaration that attorney fees are not available under Elliott when
one insurer seeks attorney fees from another insurer is consistent with this court's previous
reluctance to extend Elliott beyond its particular facts and circumstances regardless of
whether the insurer is a subrogated party. See DeChant v. Monarch Life Ins. Co., 200 Wis.
2d 559, 569, 547 N.W.2d 592 (1996); Elliott v. Donahue, 169 Wis. 2d 310, 485 N.W.2d 403
(1992).
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¶82 Finding the nature of Steadfast's subrogation claim dispositive, the majority turns to the case
law of other jurisdictions in support of its result. Majority op., ¶¶48-51. Because MMSD would
have *248  been entitled to attorney fees, the majority reasons, so is Steadfast. Id., ¶ 47. I do not
find this approach persuasive.


¶83 The court of appeals in Riccobono was clear that Elliott “does not encompass the payment
of attorney fees and costs from one insurer to another....” 234 Wis. 2d 374, ¶ 2, 610 N.W.2d 501.
The driving factor behind the Elliott decision was that the insured retained independent counsel
who established that coverage existed. See Gorton v. Hostak, Henzl & Bichler, S.C., 217 Wis. 2d
493, ¶¶ 32-33, 577 N.W.2d 617 (1998).


¶84 This court has expressly declined to extend Elliott beyond its particular facts and
circumstances. Id., ¶ 33 (citing DeChant, 200 Wis. 2d at 569, 547 N.W.2d 592); see also Reid v.
Benz, 2001 WI 106, ¶13, 245 Wis. 2d 658, 629 N.W.2d 262 (“The facts and circumstances that
gave rise to our decision in Elliott are particularly significant, because our reasoning therein is
inextricably connected to those facts and circumstances.”). Instead, we have adhered to the maxim
that exceptions to the American Rule should be “limited and narrow.” Gorton, 217 Wis. 2d 493, ¶
33, 577 N.W.2d 617; Nationstar Mortg. LLC v. Stafsholt, 2018 WI 21, ¶ 27, 380 Wis. 2d 284, 908
N.W.2d 784. “Awarding attorney fees, as we did in Elliott, should not be the usual result.” Reid,
245 Wis. 2d 658, ¶ 27, 629 N.W.2d 262.


¶85 Although generally Steadfast steps into MMSD's shoes when pursuing a subrogation claim,
to do so here flies in the face of clear precedent. To allow such subrogated **89  status to one
insurer seeking to recover attorney fees from another insurer extends far beyond the “particular
facts and circumstances” of Elliott. See DeChant, 200 Wis. 2d at 569, 547 N.W.2d 592. Unlike
the *249  majority, I would follow our case law indicating that such exceptions to the American
Rule must be narrowly circumscribed.


¶86 Accordingly, I dissent from part II.B.5 of the majority opinion because it allows an insurer to
recover attorney fees from another insurer, contravening the long-established American Rule.


¶87 In sum, for the reasons set forth above, I respectfully concur in part and dissent in part.


¶88 I am authorized to state that Justice REBECCA FRANK DALLET joins this concurrence/
dissent.


REBECCA GRASSL BRADLEY, J. (concurring in part, dissenting in part).
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¶89 I agree with the majority that an insured's defense costs should be allocated between insurers
who share a contractual, overlapping duty to defend the insured. I also agree that the allocation
between insurers should be pro rata, based upon each insurer's policy limits. Accordingly, I join
part II.B.4 of the majority opinion to the extent it adopts these legal principles. However, I disagree
with the majority's conclusion that Greenwich is responsible for any portion of defense costs
paid on behalf of MMSD. Vis-à-vis Steadfast's policy of insurance covering MMSD, Greenwich's
policy was excess over Steadfast's, relieving Greenwich of any obligation to contribute to MMSD's
defense, which Steadfast was already providing. The majority erroneously concludes otherwise,
deeming both Steadfast and Greenwich to be primary insurers, each with a duty to defend MMSD
in the consolidated lawsuits stemming from the 2008 rain event. In reaching this result, the majority
declines to apply clear and unambiguous policy language dictating a different priority of *250
insurance, instead applying an offhanded statement in a case involving an unrelated issue with
no application here. The majority errs. I would reverse the judgment against Greenwich in its
entirety. 1


1 Because I conclude that Greenwich had no duty to defend, I do not address the remaining
issues resolved by the majority because they are moot unless Greenwich had a duty to defend.
I do agree with Justice Ann Walsh Bradley's dissent to the extent it would deny recovery of
attorney fees by one insurer against another.


I


¶90 Insurance policies are contracts. Wadzinski v. Auto-Owners Ins. Co., 2012 WI 75, ¶ 11, 342
Wis. 2d 311, 818 N.W.2d 819. When interpreting contracts, we presume the parties' intentions
are expressed in the language they chose. Id. Accordingly, when construing policy terms and
conditions, we begin with their plain language. See Johnson Controls, Inc. v. London Mkt., 2010
WI 52, ¶ 59, 325 Wis. 2d 176, 784 N.W.2d 579 (“Wisconsin case law instructs that the language
of the policy should be our initial focus.”); see also BV/B1, LLC v. InvestorsBank, 2010 WI App
152, ¶ 25, 330 Wis. 2d 462, 792 N.W.2d 622 (“When interpreting a contract clause, we begin with
the plain language of the clause.”). “When the language of [an insurance] contract is unambiguous,
we apply its literal meaning.” Wisconsin Label Corp. v. Northbrook Prop. & Cas. Ins. Co., 2000
WI 26, ¶ 23, 233 Wis. 2d 314, 607 N.W.2d 276. Interpretation of policy language is a question of
law we review de novo. Wadzinski, 342 Wis. 2d 311, ¶ 10, 818 N.W.2d 819.


¶91 As a general rule, a primary insurer “has the primary duty to defend a claim” **90  while an
excess insurer is not required to contribute to the defense as *251  long as “the primary insurer
is required to defend.” Johnson Controls, Inc., 325 Wis. 2d 176, ¶ 57, 784 N.W.2d 579 (quoted
source omitted). “Whenever two policies apply to the same insured at the same time, the issue
of which policy must pay first—or which is primary and which is excess—is dealt with by other
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insurance clauses.” Burgraff v. Menard, Inc., 2016 WI 11, ¶ 27, 367 Wis. 2d 50, 875 N.W.2d 596
(quotation marks and quoted source omitted). In such situations, the insurers may, by the terms
of their policies, “define the extent to which each is primary and each excess[.]” Wis. Stat. §
631.43(1); see also Burgraff, 367 Wis. 2d 50, ¶ 27, 875 N.W.2d 596. 2  Regardless of its status
as primary or excess, whether an insurer has a duty to defend “depends on the language of the
policies.” Johnson Controls, Inc., 325 Wis. 2d 176, ¶ 58, 784 N.W.2d 579 (emphasis added).


2 This holds true unless “the policies contain inconsistent terms on that point,” in which case
“the insurers shall be jointly and severally liable to the insured on any coverage where the
terms are inconsistent[.]” Wis. Stat. § 631.43(1).


II


¶92 While Steadfast and Greenwich issued their respective policies to two different primary
insureds, neither party disputes that both policies cover the same additional insured: MMSD. It is
MMSD's losses—namely, defense costs—that are at issue in this case. Therefore, the focus should
be on MMSD as the insured, not United Water or Veolia. Instead, the majority views coverage
from the standpoint of the primary insureds—United Water and Veolia—who are entirely removed
from this coverage litigation: “Greenwich's policy insured the risk that United Water's conduct in
managing the Milwaukee *252  sewerage system during the policy period would be negligent ...
Steadfast's policy insured the risk that Veolia would negligently manage the Milwaukee sewerage
system during the policy period[.]” Majority op., ¶¶23, 24. The negligence of United Water and
Veolia are irrelevant for purposes of determining the respective insurers' duty to defend MMSD,
a different insured altogether. By framing the issue incorrectly, the majority's analysis collapses
at the outset.


¶93 The language of Greenwich's and Steadfast's insurance contracts determines whether
Greenwich and Steadfast provide primary or excess coverage to MMSD. Under the
“PROFESSIONAL LIABILITY” section of its policy, Greenwich agreed “[t]o pay on behalf of
the INSURED all LOSS in excess of the Retention amount ... as a result of CLAIMS first made
against the INSURED ... during the POLICY PERIOD ... by reason of any act, error or omission in
PROFESSIONAL SERVICES rendered ... by the INSURED or by any person whose acts, errors
or omissions the INSURED is legally responsible.” 3  Under the separate “CONTRACTOR'S
POLLUTION LEGAL LIABILITY” section of its policy, Greenwich agreed “[t]o pay on behalf
of the INSURED all LOSS, in excess of the Retention amount ... as a result of an OCCURRENCE
which arises out of CONTRACTING SERVICES and which first commenced during the POLICY
PERIOD.” Under the policy, “LOSS”—what Greenwich is contractually obligated to pay to or on
behalf of MMSD—means not only “DAMAGES [i.e., a “monetary judgment, award or settlement
of compensatory damages”] which the INSURED shall become legally obligated to pay as a
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result of a **91  CLAIM” but also *253  “CLAIMS EXPENSE.” Under the policy, “CLAIMS
EXPENSE” includes “all other fees, costs ... and expenses resulting from the ... defense ... of
such CLAIM, if incurred ... with the written consent of the Company, by the INSURED.” In
simpler terms, Greenwich insured MMSD not only for “DAMAGES” MMSD would become
legally obligated to pay as a result of a covered claim (here there were none) but also “CLAIMS
EXPENSE,” which includes attorney fees incurred by MMSD in defending against such a claim,
regardless of whether MMSD became legally obligated to pay damages to a third party. Despite
the fact that only “CLAIMS EXPENSE” and not “DAMAGES” are at issue in this case, the
majority ignores in its analysis of Greenwich's duty to defend the fact that “CLAIMS EXPENSE”
constitutes MMSD's exclusive “LOSS.”


3 Capitalization appears in Greenwich's policy to signify defined terms.


¶94 Steadfast's policy similarly promises to “pay on behalf of an ‘insured’ any ‘loss’ an ‘insured’
is legally obligated to pay as a result of a ‘claim[.]’ ” Steadfast's policy defines “Loss” to mean
both (1) “Compensatory damages or legal obligations arising from ‘Bodily injury’ ” or “Property
damage” and (2) “Related ‘claim expense.’ ” Under Steadfast's policy, “Claim expenses” include
attorney fees and “[a]ll other fees, costs and expenses resulting from the defense ... of a ‘claim’ if
incurred by” Steadfast or MMSD with Steadfast's consent.


¶95 In the underlying rain event litigation, no damages were awarded or paid to the plaintiffs for
their claims against MMSD. MMSD sustained no “loss” under the first prong of that definition
in either Greenwich's or Steadfast's policies. Instead, MMSD's “loss” as defined in each policy
was limited to attorney fees incurred in defending against the rain event *254  claims, included
under the second prong of “loss” in each policy and denominated as “CLAIMS EXPENSE” under
Greenwich's policy and as “Claim expenses” under Steadfast's policy. Although MMSD was never
found liable in the rain event litigation, nor did it agree to pay damages in settlement of that
litigation, MMSD did incur an insurable loss under the policies, in the form of attorney fees
incurred in its defense.


¶96 At this step in the analysis, I conclude that both Greenwich and Steadfast contractually agreed
to pay MMSD's attorney fees in defending the rain event litigation. The analysis does not end
there, however, because of course MMSD is not entitled to recover double its attorney fees, nor
was MMSD entitled to duplicative defenses against the rain event claims. If multiple policies cover
the same insured during the same period, then the policies' respective “other insurance” provisions
determine which insurer is primary and which is excess.


¶97 Greenwich's “other insurance” clause in its policy insuring MMSD provides in pertinent part:
“this insurance shall be in excess of the Retention amount ... and any other valid and collectible
insurance available to the INSURED ... unless such other insurance is written only as a specific
excess insurance over the Limits of Liability provided in this policy.” (Emphasis added.) While
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Greenwich contractually declares its insurance to be excess if other valid and collectible insurance
is available to MMSD, Steadfast's “other insurance” provision is markedly different. Steadfast
designates its insurance as primary unless other primary insurance is available to MMSD:


*255  L. OTHER INSURANCE


1. The insurance provided under this policy is primary insurance, except when:


a. Stated in the Declarations or by endorsement to apply in excess of or contingent **92  upon
the absence of other insurance; or


b. Any other primary insurance is available covering liability for any “claim” or “loss”....


When this insurance is primary and the “insured” has other insurance which is stated to be
applicable to the “claim” or “loss” on an excess basis, the amount of our liability under this
policy shall not be reduced by the existence of such excess insurance.


(Emphasis added.) Both Greenwich and Steadfast agreed to pay MMSD's “loss” in the form of
attorney fees incurred in defending the rain event litigation. Because Steadfast's policy provided
valid and collectible insurance to MMSD for this particular loss, Greenwich's insurance covering
this loss—attorney fees—is excess. Steadfast's own policy declares its coverage to be primary
unless (1) otherwise stated in the declarations or an endorsement, or (2) any other primary
insurance is available. Neither condition exists under these facts.


¶98 No one disputes Steadfast had a duty to defend MMSD against the entire litigation, even
though not all claims implicated Veolia, Steadfast's primary insured. See Fireman's Fund Ins.
Co. of Wis. v. Bradley Corp., 2003 WI 33, ¶ 21, 261 Wis. 2d 4, 660 N.W.2d 666 (“[W]hen an
insurance policy provides coverage for even one claim made in a lawsuit, the insurer is obligated to
defend the entire suit.”) Steadfast's “other insurance” provision states that its policy *256  provides
primary coverage. Greenwich also promised coverage for MMSD's defense costs, but its “other
insurance” provision states that Greenwich's coverage is excess to any other valid and collectible
insurance. Steadfast's contractual obligation to pay MMSD's defense costs constitutes “other valid
and collectible insurance,” rendering Greenwich an excess insurer as to that loss.


¶99 Despite this straightforward and unambiguous policy language, the majority declines to
interpret the “other insurance” clauses, inexplicably stating that “we do not interpret the terms of
the ‘other insurance’ clauses because under the undisputed facts ... Greenwich's ‘other insurance’
clause provided successive insurance to MMSD.” Majority op., ¶27. The majority does not
explain how an “other insurance” clause grants any coverage to an insured. Although the majority
contradictorily appears to have engaged in some interpretation of Greenwich's “other insurance”
clause (but not Steadfast's), it does not include its analysis of that provision in the opinion. Instead,
the majority examines only the “damages” aspect of “loss” despite the absence of any “damages”
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incurred by MMSD. Based solely on the “damages” for which MMSD could have been held
liable (but was not), the majority holds that both insurers provided primary coverage “in regard to
insuring MMSD's risk of damage[,]” majority op., ¶27, and therefore both had a duty to defend.
Majority op., ¶39. The majority's disregard for the actual and only “loss” incurred by MMSD—
attorney fees—generates its analytical error.


¶100 The majority concludes that “concurrent insurance is required before ‘other insurance’
clauses are triggered.” Majority op., ¶26. But the majority ignores the concurrent coverage
of the claim expense *257  “loss” incurred by MMSD—attorney fees—during overlapping
policy periods. No one disputes that both policies covered the 2008 rain event; therefore, the
majority's conclusion that the policies were successive is logically impossible. The majority then
quotes Plastics Engineering 4  for **93  the proposition that “[t]wo insurance policies cannot be
concurrent unless they insured ‘the same risk, and the same interest, for the benefit of the same
person, during the same period.’ ” Majority op., ¶26. Relying upon the different contractors insured
by each policy rather than the common insured (MMSD), the majority concludes that the policies
were successive, not concurrent. This contradicts the actual language of the policies, which should
have been the focus of analysis in this case.


4 Plastics Eng'g Co. v. Liberty Mut. Ins. Co., 2009 WI 13, ¶ 48, 315 Wis. 2d 556, 759 N.W.2d
613.


¶101 The majority's reliance on Plastics Engineering is misplaced. The case did not, as the majority
maintains, hold that “[t]wo insurance policies cannot be concurrent unless they insured ‘the same
risk, and the same interest, for the benefit of the same person, during the same period.’ ” Majority
op., ¶26. Rather, the case addressed whether Wis. Stat. § 631.43(1) applies to successive policies;
it did not address “other insurance” clauses at all. Plastics Eng'g Co. v. Liberty Mut. Ins. Co.,
2009 WI 13, ¶ 44, 315 Wis. 2d 556, 759 N.W.2d 613. The language the majority quotes from
Plastics Engineering was lifted from an explanatory parenthetical in a citation to a law review
article. Id., ¶ 48 (quoting Douglas R. Richmond, *258  Issues and Problems in “Other Insurance,”
Multiple Insurance, and Self-Insurance, 22 Pepp. L. Rev. 1373, 1376-82 (1995) ). 5  Nothing in
Plastics Engineering should be read as supplanting the actual policy language, which forms the
contract between insurer and insured, with a mechanical analysis of whether the policies cover
“the same risk, and the same interest, for the benefit of the same person, during the same period.”
Significantly, Greenwich's “other insurance” clause does not limit its excess position to only those
policies insuring “the same risk, and the same interest, for the benefit of the same person, during
the same period.” Instead, Greenwich's insurance is excess if there is other valid and collectible
insurance for the insured's loss—here, MMSD's attorney fees.
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5 In context, this statement appears to reflect a general description of how “other insurance”
clauses operate. But a general description of how courts have dealt with “other insurance”
clauses cannot rewrite the policy language the court is supposed to interpret and apply.


¶102 The majority effectively discards the policy language in favor of loose generalizations from
our case law. Whether Greenwich's policy was primary or excess (and whether Greenwich violated
its contractual obligations) should be resolved by the actual language of the insurance contracts
that govern our analysis. See Johnson Controls, Inc., 325 Wis. 2d 176, ¶ 58, 784 N.W.2d 579
(whether a duty to defend exists depends on the language of the policies). Instead, the majority
centers its holding on a stray citation to a law review article, resulting in a misguided fixation on
the claims made in the rain event litigation rather than MMSD's actual “loss.”


¶103 It is true that Greenwich had a duty to indemnify MMSD for “damages” MMSD may have
been liable to pay as a result of the acts or omissions of United Water, while Steadfast had a duty to
indemnify *259  MMSD for damages MMSD may have been liable to pay as a result of the acts
or omissions of Veolia. However, indemnification for such damages is not the issue here. MMSD
did not incur any loss based on the acts or omissions of its contractors. Instead, the issue is which
insurer was primary as to claim expenses, not damages. Both Greenwich and Steadfast insured the
same “loss,” namely, MMSD's defense of the rain event litigation, and both policies were in effect
for overlapping **94  periods of time. 6  Because Steadfast provided other valid and collectible
insurance for the attorney fees necessary to defend against the rain event litigation, Greenwich's
policy provided excess coverage. Notably, MMSD did collect its defense costs from Steadfast. 7


6 Greenwich's pollution policy period was July 24, 2007 to July 24, 2008, and Steadfast's
claims-made policy period was July 1, 2008 to July 1, 2009, with retroactive dates varying
by coverage type and ranging from March 1, 1998 to June 11, 2008.


7 Steadfast maintains that Greenwich's “other insurance” clause does not apply because
Steadfast's policy was not collectible, arguing that “MMSD will never be able to 'collect' on
the Steadfast policy for any liability due to the vicarious liability of United Water.” Steadfast
commits the same error as the majority by focusing exclusively on the claims for damages
instead of the common loss insured by both Greenwich and Steadfast: defense costs.


¶104 Nothing prohibits an insurer from denying its insured's tender of defense and stating the
grounds for this denial. See Water Well Sols. Serv. Grp. Inc. v. Consolidated Ins. Co., 2016 WI
54, ¶ 28, 369 Wis. 2d 607, 881 N.W.2d 285. While the insurer takes the risk that its coverage
position will later be found incorrect, see id., there is nothing improper about taking this course
of action, as Greenwich did. Based on its policy language and the existence of other valid and
collectible insurance, Greenwich correctly determined *260  that any coverage under its policy
for MMSD's claim expenses necessary to defend the rain event litigation was excess to Steadfast's.
It is irrelevant that Greenwich might ultimately have been liable to indemnify MMSD for any
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damages awarded against MMSD as a result of United Water's services; Steadfast was obligated to
pay all the claim expenses necessary to resolve the entire litigation, and in fact Steadfast did so. An
“insurer breaches the duty to defend by requiring the insured to incur attorney fees to defend ... on
the issue of liability and to litigate coverage simultaneously.” Reid v. Benz, 2001 WI 106, ¶ 3, 245
Wis. 2d 658, 629 N.W.2d 262. In this case, Steadfast paid MMSD's attorney fees incurred to defend
against the rain event litigation; MMSD was not forced to bear the expense. And Steadfast—not
MMSD—litigated coverage for defense costs. Accordingly, Greenwich did not breach any duty to
defend MMSD; as an excess insurer with respect to defense costs, Greenwich had no obligation
to provide a defense that MMSD was already receiving from its primary insurer.


¶105 The majority disregards applicable policy language, upsets the insurers' contractual allocation
of risk, and binds Greenwich to a risk for which it did not bargain. I would apply the “other
insurance” provisions of each contract and therefore reverse the judgment against Greenwich in
its entirety, holding Greenwich had no duty to defend MMSD because its policy provided only
excess coverage for MMSD's defense costs. Other than the principles of law regarding the pro
rata allocation of defense costs between insurers set forth in part II.B.4 of the majority opinion,
I respectfully dissent.


All Citations


385 Wis.2d 213, 922 N.W.2d 71, 2019 WI 6
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a
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Certainly, ” said Alice.


“ And only onefor birthday presents, you


know. There's glory for you ! ”


“ I don't know whatyou mean by ' glory,' ”


Alice said.


Humpty Dumpty smiled contemptuously.


" Of course you don't-till I tell you . I—


meant there's a nice knock-down argument


for you !' ”


“ But ' glory ' doesn't mean a nice knock


down argument,'” Alice objected.


“ When I use a word, ” Humpty Dumpty


said in rather a scornful tone, " it means just


what I choose it to mean-neither more nor


less.”


“ The question is, ” said Alice, “ whether
o


you can make words mean so many different


things."


“The question is ,” said Humpty Dumpty,
" which is to be master - that's all. '


Alice was to much puzzled to say any.


thing, so after a minute Humpty Dumpty


began again. “ They've a temper, some of


them - particularly verbs, they're the proud


est - adjectives you can do anything with,


but not verbs — however, I can manage the


whole lot of them ! Impenetrability ! That's


what I say ! "
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INTRODUCTION


CURREY, J.


*1  This is the latest of several opinions issued by this court in litigation concerning comprehensive
general liability (CGL) insurance coverage for asbestos bodily injury claims (referred to by the
parties as ABIC) against Kaiser Cement and Gypsum Corporation (Kaiser). The ABIC were
brought mostly by laborers who became ill and/or died from exposure to asbestos-containing
products manufactured by Kaiser over more than 30 years.


Truck Insurance Exchange (Truck), Kaiser's primary insurer, commenced this action in 2001,
after making more than $50 million in indemnity payments to resolve ABIC against Kaiser.
Truck sought declaratory relief that its primary coverage of ABIC had been exhausted and it had
no further duty to defend or indemnify Kaiser. Truck also sought contribution from certain of
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Kaiser's excess insurers. Kaiser cross-claimed against Truck and Kaiser's excess insurers, seeking
a declaration of coverage.


A. Earlier Opinions
In the first opinion, London Market Insurers v. Superior Court (2007) 146 Cal.App.4th 648, 53
Cal.Rptr.3d 154 (LMI), a different panel of this court resolved what it described as a matter of
first impression in California: the meaning of “occurrence” in CGL policies as it relates to per
occurrence limits of liability and deductibles in the context of ABIC. (Id. at p. 651, 53 Cal.Rptr.3d
154.) LMI held that for purposes of per occurrence limits and deductibles, an “occurrence” under
Truck's CGL policies is each claimant's “injurious exposure to [Kaiser's] asbestos products,” not
(as Truck had contended) Kaiser's manufacture and distribution of those products. (Id. at pp. 652,
672, 53 Cal.Rptr.3d 154.)


On June 3, 2011, this court issued a second opinion: Kaiser Cement & Gypsum Corp. v. Insurance
Co. of the State of Pennsylvania (2011) 196 Cal.App.4th 140, 126 Cal.Rptr.3d 602. After granting
review, the Supreme Court transferred the case back to this court with directions to vacate the
decision and reconsider it in light of State of California v. Continental Ins. Co. (2012) 55 Cal.4th
186, 145 Cal.Rptr.3d 1, 281 P.3d 1000 (Continental Insurance).


Having done so, this court issued a third opinion, Kaiser Cement and Gypsum Corp. v. Insurance
Co. of the State Pennsylvania (Apr. 8, 2013) B222310, opn. ordered nonpub. Jul. 17, 2013
(ICSOP)). 1  As discussed further below, that opinion decided issues relating to obligations of the
Insurance Company of the State of Pennsylvania (ICSOP) under an excess insurance policy it had
issued to Kaiser. (Id. at pp. 16–36.)


1 While ICSOP is unpublished, it is citable as law of the case under California Rules of Court,
rule 8.1115(b)(1).


B. The Present Dispute
This opinion resolves an appeal and a cross-appeal from a judgment entered following a three-
phase bench trial involving Kaiser, Truck, and certain of Kaiser's excess insurers: ICSOP, London
Market Insurers, 2  Granite State Insurance Company, Continental Insurance Company, National
Casualty Company, Sentry Insurance, Fireman's Fund Insurance Company, Allianz Underwriters
Insurance Company, First State Insurance Company, Westchester Fire Insurance Company,
Transport Insurance Company, Evanston Insurance Company, and TIG Insurance Company. The
trial commenced in 2014 on Truck's Fourth Amended Complaint and Kaiser's Third Amended
Cross-Complaint. The Honorable Kenneth R. Freeman presided over all three phases.
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2 London Market Insurers refers to Certain Underwriters at Lloyd's of London and Certain
London Market Insurance Companies.


1. Phase I


*2  Phase I addressed whether Truck's claim to recover certain per occurrence deductibles from
Kaiser for ABIC was barred by the applicable statute of limitations. Truck provided primary
insurance coverage to Kaiser over 19 annual policy periods. Kaiser was and continues to be subject
to ABIC arising from exposure to its asbestos-containing products during some or all those 19
years. 3  While most CGL policies have per occurrence deductibles, per-occurrence limits, and
aggregate limits of liability, during a nine-year period from 1971 to 1980, Truck's primary policies
had no aggregate limits.


3 ABIC are “long-tail” claims alleging “a series of indivisible injuries attributable to
continuing events .... [that] produce progressive damage that takes place slowly over years
or even decades. Traditional CGL insurance policies ... are typically silent as to this
type of injury. [Citation.]” (Continental Insurance, supra, 55 Cal.4th at pp. 195–196, 145
Cal.Rptr.3d 1, 281 P.3d 1000.)


A dispute arose between the parties about Kaiser's obligation to pay deductibles because,
before LMI, the meaning of “occurrence” under the primary policies as it related to per
occurrence deductibles for ABIC was uncertain. The parties therefore operated under a “billing
convention” (Convention) whereby Truck charged a single deductible for each policy year
regardless of the number of individual claims instead of charging a per claim deductible.
The parties each unilaterally reserved the right to challenge the Convention through various
correspondence exchanged over the years. 4


4 For example, in June 1991 correspondence to Truck, Kaiser asserted it “reserve[d] its right
to ... challenge the [C]onvention.”


In January 2007, after this court in LMI defined “occurrence” as the separate injurious exposure
of each individual claimant, Truck reimbursed Kaiser for defense and indemnity costs. Kaiser
incurred those costs because of Truck's previous incorrect interpretation of “occurrence.” But
Kaiser argues Truck improperly withheld approximately $9.5 million in per occurrence deductible
charges from the reimbursement. In August 2007, Truck filed a second amended complaint
seeking to recover the disputed per-occurrence deductible payments from Kaiser for the period the
Convention was in effect. In defense, Kaiser argued the four-year statute of limitations applicable
to contract actions barred any claim for deductibles arising before 2003 (four years prior to Truck's
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second amended complaint). Kaiser cross-complained to receive what it contended it was entitled
to under Truck's insurance policies, including the withheld deductible payments.


The trial court opined “that the issues presented in Phase I present a very close call.” Ultimately, it
held Truck's claim for additional deductibles did not accrue until this court clarified the definition
of occurrence in the 2007 LMI decision. It also concluded the parties’ Convention “essentially
operated as a tolling agreement,” allowing Truck to pursue collection of deductibles for claims
resolved before 2003. The trial court certified its ruling for review pursuant to Code of Civil
Procedure section 166.1, stating it presented “controlling questions of law as to which there are
substantial grounds for difference of opinion.” The Phase I decision was incorporated into the final
judgment. Kaiser appeals.


We agree with the trial court that the Phase I issues present a close call. With the benefit of
additional time and substantial additional briefing, however, we have come to different conclusions
on the merits. Truck's right to collect a deductible accrued each time it paid a settlement or
judgment on each claim, including claim payments made before LMI. Moreover, we see no
evidence that the parties intended the Convention to “operate[ ] as a tolling agreement.” Because
any purported waiver of a statute of limitations defense must be in writing pursuant to Code of
Civil Procedure section 360.5, and no such writing exists, Kaiser did not waive the statute of
limitations. Thus, we conclude the statute of limitations bars Truck from recovering from Kaiser
(or using as a set-off against amounts it owes Kaiser) any unpaid deductible payments for claims
where Truck made any indemnity payment more than four years before Truck filed its second
amended complaint.


*3  Accordingly, we reverse the portion of the judgment relating to the Phase I decision and
remand for further proceedings consistent with this opinion.


2. Phase II


Phase II addressed whether Truck could apportion losses against all its policies, not just against
Truck's no-aggregate limit 1974 policy that Kaiser selected pursuant to Armstrong World Industries
Inc. v. Aetna Casualty & Surety Co. (1996) 45 Cal.App.4th 1, 52 Cal.Rptr.2d 690 (Armstrong).


We begin with a brief summary of Armstrong, supra, and related cases, in order to frame the issue
addressed in Phase II. Armstrong holds that once a policy is triggered, the policy typically obligates
the insurer to pay “all sums” that the insured shall become liable to pay as damages. (Armstrong,
supra, 45 Cal.App.4th at p. 105, 52 Cal.Rptr.2d 690.) With long-tail injuries such as ABIC, this
may include damages attributable to other policy periods. (Ibid.)
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The term “trigger” is used to describe the operative event that must happen during the policy
period to activate the insurer's defense and indemnity obligations. (Montrose Chemical Corp. v.
Admiral Ins. Co. (1995) 10 Cal.4th 645, 655, fn. 2, 42 Cal.Rptr.2d 324, 913 P.2d 878 (Montrose I);
Continental Insurance, supra, 55 Cal.4th at p. 196, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) A trigger
may be (1) “a single event resulting in immediate injury[;]” (2) “a single event resulting in delayed
or progressively deteriorating injury[;]” or (3) a continuing event resulting in single or multiple
injuries over time. (Montrose I, supra, 10 Cal.4th at p. 666, 42 Cal.Rptr.2d 324, 913 P.2d 878.)


The trigger determines which policy or policies may provide coverage. (Stonelight Tile, Inc. v.
California Ins. Guarantee Assn. (2007) 150 Cal.App.4th 19, 35, 58 Cal.Rptr.3d 74 (Stonelight
Tile).) Where damages continue throughout successive policy periods, as with ABIC, all insurance
policies in effect during those periods are triggered. (Montrose I, supra, 10 Cal.4th at p. 677, fn.
17, 42 Cal.Rptr.2d 324, 913 P.2d 878.) Coverage is not limited to the policy in effect at the time of
the precipitating event or condition. (Ibid.) Thus, the insurer on a triggered policy may be liable
(up to its policy limit) for the entirety of the ensuing damage or injury, not just the injury or damage
occurring during that policy period. (Continental Insurance, supra, 55 Cal.4th at pp. 199–200,
145 Cal.Rptr.3d 1, 281 P.3d 1000; Aerojet-General Corp. v. Transport Indemnity Co. (1997) 17
Cal.4th 38, 56-57, 70 Cal.Rptr.2d 118, 948 P.2d 909 (Aerojet); Armstrong, supra, 45 Cal.App.4th
at p. 105, 52 Cal.Rptr.2d 690.)


As a result, where a continuous loss is covered by multiple policies, the insured may elect to seek
indemnity under a single policy with adequate policy limits. (Montrose I, supra, 10 Cal.4th at p.
664, 42 Cal.Rptr.2d 324, 913 P.2d 878.) If that policy covers “all sums” for which the insured is
liable, as most CGL policies do, that insurer may be held liable for the entire loss. (Id. at p. 665,
42 Cal.Rptr.2d 324, 913 P.2d 878; Armstrong, supra, 45 Cal.App.4th at pp. 49–50, 52 Cal.Rptr.2d
690.) “The insurer called upon to pay the loss may seek contribution from the other insurers on
the risk. [Citation.]” (Stonelight Tile, supra, 150 Cal.App.4th at p. 37, 58 Cal.Rptr.3d 74.)


Kaiser selected Truck's 1974 primary policy, which has no aggregate limit of liability, to respond
to all ABIC, obligating Truck to pay “all sums” for which Kaiser was liable. The parties have
stipulated that the “continuous trigger” and “all sums” approach, as applied in Aerojet, supra,
17 Cal.4th 38, 70 Cal.Rptr.2d 118, 948 P.2d 909, and Armstrong, supra, 45 Cal.App.4th 1, 52
Cal.Rptr.2d 690, govern and support Kaiser's selection of the Truck 1974 policy, when triggered,
to respond to ABIC.


*4  This brings us to the Phase II issue, which relates to Truck's effort to apportion liability to
policies other than its 1974 no-aggregate limit policy. In ICSOP, this court held that all of Kaiser's
primary policies must horizontally exhaust before ICSOP's excess policies attached. (ICSOP,
supra, at p. 34, 52 Cal.Rptr.2d 690.) After ICSOP, and in spite of Kaiser's Armstrong election of
the 1974 policy, Truck sought to exhaust other primary policies in other years by apportioning
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claims triggering the 1974 policy across other primary policies it had issued to Kaiser. Unlike
the 1974 policy, those other policies did contain aggregate limits. The trial court rejected Truck's
apportionment scheme, finding it would erode Kaiser's coverage for asbestos claims available
under Truck's aggregate-limit policies and the excess policies above them.


Truck appeals the trial court's Phase II decision. We affirm.


3. Phase III-A
The Phase III-A trial 5  dealt with two issues. The trial court first addressed whether horizontal
or vertical exhaustion applied to Truck's claims against the excess insurers. Because Truck was a
primary insurer whose policies had not exhausted, the trial court rejected Truck's argument that the
excess insurers had an obligation to “dropdown” and into Truck's shoes as a primary insurer. Truck
appeals, based on the recent California Supreme Court decision in Montrose Chemical Corp. of
California v. Superior Court (2020) 9 Cal.5th 215, 260 Cal.Rptr.3d 822, 460 P.3d 1201 (Montrose
III). Montrose III held that vertical exhaustion applied to multiple layers of excess insurance, but
did not address exhaustion of primary insurance.


5 There was no Phase III-B trial.


The second Phase III-A issue considered whether Truck's $5,000 per occurrence deductible
operated to reduce Truck's per occurrence indemnity obligation under the 1974 policy from
$500,000 to $495,000, with Kaiser being responsible for a $5,000 per occurrence deductible, or—
as the excess insurers contend—Truck had to pay $500,000 in addition to the $5,000 deductible
paid by Kaiser. The trial court found that per the policy language, the $5,000 deductible operated
to reduce Truck's indemnity obligation to $495,000. Excess insurers LMI and ICSOP cross- appeal
the second issue.


We affirm on both Phase III-A issues.


PHASE I: STATUTE OF LIMITATIONS


As noted above, Phase I addressed a statute of limitations issue. The parties adopted the Convention
to address their uncertainty over the meaning of an “occurrence” under the policies, as it relates
to per-occurrence limits and deductibles. When LMI resolved the question, the issue of accrual of
claims for deductibles came to the fore. The trial court concluded the parties’ unilateral reservations
of rights to challenge the Convention tolled the running of the statute of limitations, presumably
meaning Truck could recover unpaid deductibles for all past claims. Kaiser challenges this result,
arguing Truck's claim for unpaid deductibles accrued when each claim was paid, and the statute
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was not tolled. This would mean that any claim for deductibles relating to claims where Truck
made an indemnity payment more than four years before Truck filed its second amended complaint
in August 2007 was untimely and barred by the statute of limitations. We agree with Kaiser and
reverse and remand to the trial court for further proceedings consistent with this opinion.


A. FACTUAL BACKGROUND


1. Stipulated Facts


In the trial court, Kaiser and Truck stipulated to the following facts relating to Phases I and II:


a. Common Facts


Kaiser Cement and Gypsum Corporation (“Kaiser Cement”) and its subsidiary Kaiser Gypsum
Company (“Kaiser Gypsum,” and with Kaiser Cement, “Kaiser”) have been the subject of
thousands of ABIC alleging exposure to asbestos-containing products manufactured by Kaiser
Cement or Kaiser Gypsum.


*5  Kaiser was issued primary insurance coverage, covering the period from 1947 to 1987, by
four different insurance companies. 6


6 Three other insurance carriers issued primary insurance policies to Kaiser, but their policy
limits have been exhausted. These policies were not at issue in Phase I. Fireman's Fund
Insurance Company (“Fireman's Fund”) issued primary insurance policies to Kaiser covering
the period from January 1, 1947 through December 31, 1964. Fireman's Fund's aggregate
policy limits have been paid, exhausting all of the limits of Fireman's Fund primary coverage
that apply to ABIC as of April 30, 2004. Home Indemnity Company (“Home”) issued
primary insurance policies to Kaiser covering the period from April 1, 1983 through April
1, 1985. Home's aggregate policy limits of $2 million have been paid, exhausting all
of the limits of Home primary coverage that apply to ABIC as of December 14, 1999.
National Union Fire Insurance Company of Pittsburgh, PA (“National Union”) issued
primary insurance policies to Kaiser covering the period from April 1, 1985 through April 1,
1987. National Union's aggregate policy limits of $2 million have been paid, exhausting all
of the limits of National Union primary coverage that apply to ABIC as of August 31, 2000.


Truck issued primary CGL policies to Kaiser covering the period from December 31, 1964 through
April l, 1983. Truck's policies provide coverage for bodily injury and property damage up to per
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occurrence limits of liability. For many—but not all— of the policy years, the policies also contain
an annual aggregate limit for product liability claims:


a. Truck's policies in effect from December 31, 1964 to January 30, 1971 have a $100,000.00
per person, a $300,000.00 per occurrence, and a $300,000.00 annual aggregate limit for all
bodily injury products liability claims.


b. Truck's policies in effect from January 30, 1971 to April 1, 1980 have per occurrence limits of
$500,000.00 for bodily injury with no annual or other aggregate limits for products liability
claims.


c. Truck's policies in effect from April 1, 1980 to April 1, 1983 have per occurrence limits of
$500,000.00 for bodily injury and $1,500,000.00 annual aggregate limits for products liability
claims.


Each of the policies required Kaiser to assume a portion of the losses in the form of deductibles
and loss adjustment expenses.


The policies defined “occurrence” as “an event, or continuous or repeated exposure to conditions
which results in personal injury or property damage during the policy period. All such exposure
to substantially the same general conditions existing at or emanating from each premises location
shall be deemed one occurrence.”


Beginning in the late 1970s, Kaiser tendered ABIC, along with a number of early asbestos property
damage claims, to Truck, which began defending against such claims and indemnifying Kaiser.


Kaiser's other primary insurers, Fireman's Fund, Home, and National Union, refused to participate.
In February 1990, Kaiser and Truck filed suit against Fireman's Fund, Home, and National Union.
Kaiser entered into three separate settlement agreements with the other primary insurers in 1992
and 1993.


*6  Under those settlement agreements, Truck continued handling the defense of Kaiser's ABIC
while each of the other three primary insurers contributed to both defense and indemnity for ABIC
according to specific formulas set forth in the settlement agreements.


As a result of the exhaustion of the Fireman's Fund, Home, and National Union primary policy
limits, Truck has been the only remaining primary insurer responding to ABIC as of April 30, 2004.


On April 30, 2001, Truck filed its initial complaint in this action, alleging its policy limits for
ABIC were exhausted, and seeking a judicial declaration that Truck had no further obligation to
defend or indemnify Kaiser for ABIC.
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In 1981, Truck made the following assumptions regarding application of its policies to the ABIC
filed against Kaiser: (a) California would adopt the “exposure theory” for triggering insurance
coverage; and (b) all ABIC against Kaiser would be considered as arising out of one occurrence.


Prior to 1987, Truck had set up one claim file for each policy year. Truck did not allocate indemnity
and expenses for any individual asbestos claimant to more than one policy year but instead
allocated payments to policy years by using a single date of loss to place the claimant within a
single, specific policy year.


Beginning in approximately 1987, Truck established the Convention, under which it set up a master
asbestos claim file for each policy year that broke down each indemnity payment and expense
item (per claimant) into the number of years of exposure to Kaiser's product(s) and prorated it into
each policy year.


Kaiser agreed to this allocation method for deductible billing purposes, as it was beneficial to
Kaiser, but Kaiser reserved its rights to challenge Truck's allocation of indemnity payments later.


During this coverage action, which began in 2001, Kaiser has taken different positions on the
number of occurrences giving rise to ABIC, including its allegations that ABIC arise from a single
occurrence, and that ABIC arise from a small number of occurrences.


Until the January 2007 LMI decision, Truck and Kaiser both believed the number of occurrences
arising from ABIC and Kaiser's per occurrence deductible obligation as called for under the Truck
policies were unresolved questions of law that a court would ultimately have to decide.


b. Facts Relating to Truck's Deductible Billings


Each of Truck's policies requires Kaiser to pay a deductible for each occurrence and, in most
cases, a deductible for certain specified loss adjustment expenses. From December 31, 1964
through December 31, 1968, Kaiser was responsible for a $5,000.00 deductible per occurrence
(per occurrence deductible) plus certain specified loss adjustment expenses. From January 1, 1968
through December 31, 1968, Kaiser was responsible for a $15,000.00 “per-occurrence” deductible
plus loss adjustment expenses. From January 1, 1969 through December 31, 1973, Kaiser was
responsible for a $5,000.00 “per-occurrence” deductible plus certain specified loss adjustment
expenses. From January 1, 1974 through December 31, 1975, Kaiser was responsible only for a
$5,000.00 per occurrence deductible. From January 1, 1976 through March 31, 1981, Kaiser was
responsible for a $50,000.00 “per-occurrence” deductible plus certain specified loss adjustment
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expenses. From April 1, 1981 through April 1, 1983, Kaiser was responsible for a $100,000.00
per occurrence deductible plus certain specified loss adjustment expenses.


*7  Under the Convention Truck established in 1987, Truck charged and Kaiser paid one
per occurrence deductible for the Truck policy years 1973-1983. Before this action was filed,
Kaiser was charged by and had paid to Truck per occurrence deductibles of $420,000.00,
allocated loss adjustment expense deductibles of $916,844.88, and unallocated loss adjustment
expense deductibles of $59,500.00 for asbestos-related litigation. The $420,000.00 per occurrence
deductibles were already credited to Kaiser. In the event Truck's 2007 billings for per occurrence
deductibles are not barred by Kaiser's defenses, the allocated and unallocated expenses paid by
Kaiser to Truck shall be credited to Kaiser. The expenses paid by Kaiser are subject to Truck's
right to a credit, which Kaiser disputes, for $362,776.06 that Kaiser received as a result of the
Fireman's Fund settlement agreement.


Effective July 1, 2004, Truck began allocating to Kaiser a pro-rata share of each ABIC settlement.
As a result, Kaiser funded approximately 10 percent of ABIC settlement payments from July 1,
2004 through February 1, 2006.


In a letter dated August 31, 2004, Kaiser objected to Truck's allocation of indemnity payments
to it. In its letter, Kaiser selected the 1974 or 1975 Truck policy years to respond to ABIC and
cited Aerojet, supra, 17 Cal.4th 38, 70 Cal.Rptr.2d 118, 948 P.2d 909 and Armstrong, supra, 45
Cal.App.4th 1, 52 Cal.Rptr.2d 690, as a basis for its selection.


In October 2004, Truck sought summary adjudication on its claims that ABIC were a single
occurrence, that Truck had paid the occurrence limits for each primary policy it issued to Kaiser,
and that Truck thus had no further obligation to defend or indemnify Kaiser. (LMI, supra, 146
Cal.App.4th at pp. 652–653, 53 Cal.Rptr.3d 154.)


When the trial court granted Truck's motion in January 2006, Truck withdrew all defense and
indemnity for ABIC, effective February 1, 2006. Thereafter, Kaiser incurred 100 percent of defense
and indemnity for each ABIC pending and settled after that date.


As noted above, in a January 9, 2007 decision, this court reversed the trial court's summary
adjudication order, holding that an “occurrence” for purposes of determining per occurrence limits
and deductibles meant “injurious exposure to asbestos,” and it remanded the case to the trial court
for a factual determination of how many “occurrences” gave rise to ABIC. (LMI, supra, 146
Cal.App.4th at pp. 651, 672, 53 Cal.Rptr.3d 154.)
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In a January 24, 2008 order, the trial court ruled that each asbestos-related bodily injury claim
shall be deemed to have been caused by a separate and distinct occurrence within the meaning
of the Truck policies.


Following the January 2007 LMI decision, Truck acknowledged it owed Kaiser a complete defense
and indemnity under its 1974 policy, retroactive to July 1, 2004, and resumed the defense and
indemnity of ABIC as of September 1, 2007. Kaiser had paid $25,988,284.05 in defense costs and
$51,464,477.35 in indemnity costs between July 1, 2004 and September 1, 2007 for ABIC that
were covered under Truck's 1974 policy.


By letter dated July 23, 2007, Truck calculated, billed and—from amounts it otherwise owed
to Kaiser at that time—withheld various sums from its reimbursement payment, including
$9,521,158.50 in per occurrence deductibles under the 1974 policy that Truck claimed it was owed
by Kaiser.


Since its July 23, 2007 billing, Truck has continued to bill Kaiser for a separate per occurrence
deductible on each ABIC resolved with payment. Truck billed Kaiser $1,264,000.00 on August 12,
2009 (which Kaiser paid on September 10, 2009), and $2,245,500.00 on October 4, 2013 (which
Kaiser has not yet paid).


Truck's July 23, 2007 per occurrence deductibles billing was the first time Truck asked Kaiser to
pay a separate deductible for each claimant, and Kaiser did not object to Truck's per occurrence
deductible billing on grounds it was untimely until after July 23, 2007.


The Truck policy issued to Kaiser effective January 1, 1974 contains the following language
concerning Kaiser's obligation to pay a deductible to Truck: “$5,000 shall be deducted from the
total amount to be paid for all damages which the Insured becomes legally obligated to pay on
account of each occurrence.”


*8  Truck filed its second amended complaint in this action on August 23, 2007, alleging for the
first time (in paragraph 51) that Kaiser owed a separate per occurrence deductible for each ABIC.


For the 1,472 ABIC resolved with payment before August 23, 2003, four years before Truck filed
its second amended complaint, Truck withheld deductibles on July 23, 2007 from its payment for
Kaiser's reimbursement in the amount of $6,629,391.00.


For the 802 ABIC resolved with payment before October 1, 2000, four years before Truck filed its
first amended complaint for declaratory relief, Truck withheld deductibles on July 23, 2007 from
its payment for Kaiser's reimbursement in the amount of $3,235,496.00.
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For the 426 ABIC resolved with payment before April 30, 1997, four years before Truck filed
its original complaint for declaratory relief, Truck withheld deductibles on July 23, 2007 from its
payment for Kaiser's reimbursement in the amount of $1,657,003.50.


c. Facts Relating to Truck's Equitable Allocation


i. Kaiser's Asbestos Claims


Kaiser manufactured asbestos-containing products at 10 different facilities from the 1940s through
the 1970s. (LMI, supra, 146 Cal.App.4th at p. 652, 53 Cal.Rptr.3d 154.) Sometime in the late
1970s, Kaiser began to tender to Truck bodily injury claims resulting from exposure to Kaiser's
products containing asbestos. By October 2004, more than 24,000 claimants had filed products
liability actions against Kaiser, and Truck's indemnity payments exceeded $50 million.


ii. Commencement of This Action


In April 2001, Truck filed a declaratory relief action asserting its aggregate limit policies
(1965-1970 and 1980-1983) were exhausted, it paid all applicable per occurrence limits on the
non-aggregate limit policies, and thus had no further duty to indemnify Kaiser for asbestos claims.
This initial complaint did not make any allegations concerning deductibles. Kaiser cross-claimed,
alleging that all the asbestos claims arose from one occurrence and sought a declaration that it was
responsible for only one deductible. Kaiser also sought a declaration of coverage under the excess
policies in the event the Truck policies were deemed exhausted. (LMI, supra, 146 Cal.App.4th at
p. 652, 53 Cal.Rptr.3d 154.)


B. THE CONVENTION
As noted above, in the 1980s, when Kaiser began to receive asbestos claims, California law did
not define what constituted an “occurrence” with respect to ABIC. Before 1987, Truck set up one
claim file for each policy year, but did not allocate payments for any individual claimant to more
than one policy year. Instead, Truck used a single date of loss.


Beginning in 1987, Truck adopted the Convention pursuant to which Truck set up a “master” claim
file for each policy. Truck broke each of Kaiser's asbestos claims into indemnity and expenses and
allocated it across the number of years of exposure to Kaiser's products, thereby prorating it into
each applicable policy year. Under the Convention, Kaiser paid one deductible per policy year for
the policy years 1973-1983, rather than one deductible per occurrence. 7



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011143957&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_652&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_652

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011143957&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_652&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_652

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011143957&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_652&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_652





Truck Insurance Exchange v. Kaiser Cement, Not Reported in Cal.Rptr. (2022)
2022 WL 71771


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


7 The trial court observed in its Phase I Statement of Decision that the Convention benefitted
both parties. LMI explained, “[u]nder the 1964 policy, Kaiser was responsible for the first
$5,000 of loss for each ‘occurrence’; by 1981, the per occurrence deductible was $100,000.
Thus, Kaiser's share of the total asbestos liability increases as the number of occurrences
increases. Additionally, although asbestos claims against Kaiser collectively exceed tens of
millions of dollars, many individual claims apparently are within the applicable deductibles.
Thus, if each claim is treated as a separate occurrence, Kaiser may have no coverage for a
substantial number of claims.” (LMI, supra, 146 Cal.App.4th at p. 653, fn. 2, 53 Cal.Rptr.3d
154.) In addition, the Convention benefitted Truck's reinsurers because if Truck's indemnity
payments were based upon a separate occurrence for each claimant, the payments would
likely not implicate the reinsurers’ obligations because most asbestos claims would be settled
for small amounts. Under Truck's reinsurance agreement Truck paid $150,000 for each
occurrence and the reinsurers paid everything in excess of that.


*9  Although the parties adhered to the Convention, they never reached an express agreement
concerning the definition of “occurrence” and hence a final resolution of how deductibles would
be allocated. Instead, during the time the Convention was in effect, the parties agreed it was an
interim arrangement not in writing, and that the definition of an “occurrence” was an unresolved
question of law.


As noted above, at the time the Convention was initiated, what constituted an “occurrence” for
purposes of calculating per occurrence limits and per occurrence deductibles with respect to ABIC
was an open legal question. Thus, Truck and Kaiser were uncertain of how to bill the losses
and how to calculate any deductibles. Testimony at the Phase I trial showed Truck instigated
the Convention and Kaiser, under a unilateral reservation of rights, agreed to the Convention's
procedure for deductible billing purposes because it benefitted from it.


For example, in a June 1991 letter concerning deductible billings, Kaiser stated that “Kaiser hereby
reserves its right to further consider and, as may be appropriate with respect to policy terms
and conditions, to challenge the convention established by [Truck] of combining all asbestosis
claims into one master claim per policy period[.]” Kaiser's general counsel Carl Pagter stated that
under the Convention, the parties treated the deductible as arising from a single claim. The parties
recognized the issue was open until decided by a court. Kaiser, however, realized at some time in
the future the legal issue of what constituted an occurrence would be decided.


Truck acquiesced (as stated by Truck employee Dennis Patterson) that “there was a general
understanding that this was a mutually agreed-upon method of allocating and billing for Kaiser's
asbestos claims, and that if, ... the case law changed, that we may have to do it some different way.
So I think there was always an understanding that both parties reserved the right.” Truck sought
and received concurrence in the Convention from its reinsurers.
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During the course of this coverage action, Kaiser took different positions on the number of
occurrences giving rise to asbestos claims, including the position that such claims arose from a
single occurrence, or that asbestos claims arose from a small number of occurrences.


Effective July 1, 2004, Truck began allocating to Kaiser a pro-rata share of each asbestos
settlement. As a result, Kaiser funded approximately 70 percent of settlement payments from July
1, 2004 through February 1, 2006.


1. Truck's October 2004 Summary Judgment Motion


In October 2004, Truck sought summary judgment on its exhaustion claim. (LMI, supra, 146
Cal.App.4th at p. 652, 53 Cal.Rptr.3d 154.) Truck argued the per occurrence limit in the policies
capped its liability for injuries arising from any one occurrence. (Ibid.) Furthermore, it argued,
because it had paid the occurrence limits for each primary policy, it had no further indemnification
obligation to Kaiser. (Id. at p. 653, 53 Cal.Rptr.3d 154.) Truck based this argument on the
Convention's one-occurrence-per year-structure and on its assertion that the occurrence was “ ‘the
design, manufacture and distribution by Kaiser and its subsidiaries of asbestos-bearing products,’
” rather than each claimant's exposure to asbestos. (Ibid.) As a result, it contended the indemnity
payments made exceeded the per occurrence limits in the policies. (Ibid.) Truck also relied on the
parties’ course of conduct in paying a single deductible per policy year and asserted this conduct
supported its interpretation of the policies. (Ibid.) Kaiser agreed the asbestos claims resulted from
a single annual occurrence, but contended that neither it nor Truck ever believed they reached an
agreement on the number-of-occurrences issue and that Kaiser retained the right to challenge it.
(Ibid.)


*10  The trial court granted Truck's motion, finding that “as a matter of law, ... the manufacture
and decision to place asbestos into products by the Kaiser entities constituted a single occurrence
under the applicable policies.” (LMI, supra, 146 Cal.App.4th at p. 655, 53 Cal.Rptr.3d 154.) The
trial court concluded the policies were exhausted. (Ibid.) After the trial court's January 2006 ruling,
Truck withdrew its defense and indemnity from Kaiser as of February 1, 2006.


2. The LMI Decision and the Meaning of an “Occurrence”


As noted above, in LMI, this court disagreed with the trial court's summary judgment ruling
on the “occurrence” issue, and rejected Truck's position. (LMI, supra, 146 Cal.App.4th at pp.
651, 672, 53 Cal.Rptr.3d 154.) After noting that the dispute centered on the policies dating from
1971 to 1980 (which contained no aggregate limits, only per occurrence limits), this court held
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each “occurrence” under the policy was the claimant's exposure to Kaiser's asbestos containing
products, not Kaiser's manufacture of asbestos containing products. (Id. at pp. 660, 53 Cal.Rptr.3d
154.) “[W]e conclude that the parties did not understand or intend ‘event’ to mean “ ‘anything
that happens,’ ” including ‘the conscious inclusion of asbestos in products manufactured and
distributed by the policyholder.’ .... Instead, we conclude that the parties intended ‘event’ to
mean an identifiable, single injury-causing episode—an ‘accident’ under the older CGL form—as
distinct from ‘continuous or repeated exposure.’ ” (Id. at p. 662, 53 Cal.Rptr.3d 154.) The case was
remanded for a factual determination of the number of occurrences. (Id. at p. 672, 53 Cal.Rptr.3d
154.)


Following LMI, Truck resumed its indemnity obligations to Kaiser retroactively to July 1, 2004.
Also based on LMI, Truck filed its second amended complaint in August 2007, asserting it was
entitled to payment of a separate deductible for each asbestos claim it had paid or would pay,
and that this method of deductible assessment accrued with the 2007 LMI decision. This was the
first time Truck assessed a deductible for each claimant, and Truck withheld $9,521,158.20 in per
occurrence deductibles from amounts owed to Kaiser. This included $6,629,391.00 in deductibles
that predated Truck's second amended complaint by more than four years.


In response to Truck's assessment of the deductibles, Kaiser filed a third amended cross-complaint,
asserting Truck had not exhausted the policy limits for asbestos claims, Kaiser was entitled to
select an insurance policy during any triggered policy year pursuant to Armstrong, and Kaiser was
only responsible for the deductible and/or loss expenses per the policies.


In January 2008, pursuant to the holding of LMI, the trial court confirmed that each asbestos claim
would be deemed to have been caused by a separate occurrence.


C. PHASE I TRIAL
Kaiser asserted Truck's claims for deductibles accrued at the time each claim was paid, and not
with the January 2007 decision in LMI. As a result, Kaiser contended any claim for a deductible
assessed more than four years before Truck's August 23, 2007 second amended complaint was
untimely under the four-year bar of Code of Civil Procedure section 337. Truck asserted that
Kaiser's acquiescence in Truck's billing Convention and the parties’ respective reservations of
rights with respect to the deductible in effect barred any statute of limitations defense.


1. Evidence
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The Phase I trial commenced in November 2014 and addressed the issue of when Truck's claim
for unpaid deductibles accrued under the policies as interpreted by LMI. The trial was conducted
based upon stipulated facts, documentary evidence, and deposition testimony.


2. Trial Court Ruling


*11  In its statement of decision, the trial court identified a “breach” as the non-payment of
a per occurrence deductible under the 1974 policy. The trial court reasoned the parties were
operating under the Convention, treating each claim as arising from one occurrence, and billing
one deductible per policy year. The court observed that with respect to the right to challenge the
deductible calculation, the parties agreed “both sides were willing to go along without prejudice
to each other's rights in the future.” Further, each party believed the calculation, whether annual
or per occurrence, was an unresolved question of law resulting from ambiguities in the policy.
Finally, Kaiser did not challenge the Convention before 2007.


As a result, the trial court concluded that deductibles for individual claims “could not have been
‘available’ until this critical issue had been decided by the Court of Appeal [in LMI], and could
not have accrued until that time.” The trial court observed that LMI identified the issue— “the
meaning of ‘occurrence’ ” in a CGL policy “as applied to bodily injuries caused by exposure to
asbestos”—as one of “first impression.”


The trial court found there was no consequence to the lack of a tolling agreement because one
would only have been required if the claims had in fact accrued before LMI. Even if the statute of
limitations began to run at a time earlier than LMI, the court found the parties’ reservation of rights
essentially operated as a tolling agreement. Because it determined the claim did not accrue until
LMI, the trial court found equitable estoppel did not apply and the question of waiver was moot.
“The weight of evidence before the court shows that both Truck and Kaiser were always operating
under the assumption that the convention controlled the number of occurrences, and hence, the
number of deductibles—notwithstanding the mutual view held by both parties that the ‘number of
occurrences’ issue was unresolved and would ultimately have to be decided by the courts.”


Finding the parties did not dispute Truck's calculation of $9,521,158.50 in offsets, the trial court
ruled Truck properly assessed deductibles Kaiser owed for all claims settled before August 23,
2003 (four years before the filing of Truck's second amended complaint).


D. STANDARD OF REVIEW
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Where, as here, the relevant facts are undisputed, it is a question of law whether a claim is barred by
the statute of limitations. Accordingly, we apply the de novo standard of review. (Aryeh v. Canon
Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1191, 151 Cal.Rptr.3d 827, 292 P.3d 871.)


E. DISCUSSION


1. Truck's Claim for Deductibles Accrued When
Truck Paid or Otherwise Resolved Each Claim


The parties dispute when the claim for each deductible accrued. Kaiser asserts it was when each
deductible was or could have been assessed on a claim. Truck asserts its claims did not accrue
until LMI defined an “occurrence.” We agree with Kaiser.


The statute of limitations is a legislatively prescribed time period to bring a cause of action.
(Gilkyson v. Disney Enterprises, Inc. (2016) 244 Cal.App.4th 1336, 1341, 198 Cal.Rptr.3d 611.)
It aims to promote the diligent assertion of claims and “ ‘ensure defendants the opportunity to
collect evidence while still fresh,’ ” while providing “ ‘repose and protection from dilatory suits
once excess time has passed.’ [Citation.]” (Ibid.) “Under the statute of limitations, a plaintiff must
bring a cause of action within the limitations period applicable thereto after accrual of the cause
of action. [Citations.]” (Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397, 87 Cal.Rptr.2d 453,
981 P.2d 79.)


For breach of a written contract, the period is four years from the time the claim accrues. (Code Civ.
Proc., § 337.) The elements of a cause of action for breach of contract are: the contract, plaintiff's
performance or excuse for nonperformance, defendant's breach, and the resulting damages to
plaintiff. (Coles v. Glaser (2016) 2 Cal.App.5th 384, 391, 205 Cal.Rptr.3d 922.) Generally, a claim
for breach of contract accrues when all these elements have occurred. (Howard Jarvis Taxpayers
Assn. v. City of La Habra (2001) 25 Cal.4th 809, 815, 107 Cal.Rptr.2d 369, 23 P.3d 601 [statute of
limitations runs from occurrence of the last element essential to the cause of action].) To determine
whether a breach has occurred, we look to the terms of the contract. (Weddington Productions,
Inc. v. Flick (1998) 60 Cal.App.4th 793, 811, 71 Cal.Rptr.2d 265.)


*12  Pursuant to the language of the policies, “$5,000 shall be deducted from the total amount to
be paid for all damages which the Insured becomes legally obligated to pay on account of each
occurrence.” (Emphasis added.) Thus, Truck's claim for a deductible accrued when Truck became
obligated to indemnify Kaiser and assess a deductible. (See, e.g., Specialty Nat'l Ins. Co. v. U-
Save Auto Rental of Am., Inc. (M.D. Fla. Nov. 12, 2008, Civ. A. No. 8:07-cv-878-33MAP), 2008
WL 4888864, 2008 U.S.Dist. Lexis 94931 (Specialty).) Specialty involved the timeliness of an
insurer's suit for unpaid deductibles. (Id. at p. 8, 52 Cal.Rptr.2d 690.) The insurer argued it could not
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have brought suit against the insured until it demanded reimbursement of the deductibles and the
insured refused payment, because at that time the insurer would be damaged. (Id. at pp. 11–12, 52
Cal.Rptr.2d 690.) Specialty held the deductibles claim accrued when the insurer settled the claims
—nothing in the contract prevented the insurer from demanding payment at any time. Its claim for
deductibles due before the statute of limitations bar date was therefore untimely. (Id. at pp. 17–
18, 52 Cal.Rptr.2d 690) The court observed that statutes of limitation were designed to prevent
parties from sleeping on their rights. (Id. at p. 17, 52 Cal.Rptr.2d 690.) Similarly, Hahn Automotive
Warehouse, Inc. v. Am. Zurich Ins. Co. (2012) 18 N.Y.3d 765, 768-769, [967 N.E.2d 1187], 944
N.Y.S.2d 742 (Hahn) involved the inadvertent failure to bill for deductibles not discovered until an
audit performed six years after the statute of limitations had expired. Hahn held the claim accrued
with the right to demand payment. (Id. at pp. 770–771, 967 N.E.2d 1187, 944 N.Y.S.2d 742.)


Under this authority, and Truck's policy language, Truck's claim for deductibles arose at the time it
first made indemnity payments for a claim, whether by settlement or judgment, unless the parties
agreed to toll the statute of limitations or there was a waiver of the statute of limitations by Kaiser.


2. LMI Did Not Revive Stale Claims


Kaiser asserts LMI was retroactive and did not create a new deductible claim or revive old claims.
According to Kaiser, Truck always had the ability to charge Kaiser a deductible for each ABIC
under the language of its policies; LMI did not create that right. We agree.


“ ‘The general rule is that judicial decisions are given retroactive effect. [Citation.] Departure
from that rule is limited to those narrow circumstances in which considerations of fairness and
public policy preclude retroactivity....’ [Citation.]” (Doe v. San Diego-Imperial Council (2015)
239 Cal.App.4th 81, 90, 190 Cal.Rptr.3d 755.) “The exception to the principle of retroactivity
is inapplicable where ... a court is deciding a legal question in the first instance, rather than
overturning prior appellate decisions. [Citation.]” (Id. at p. 91, 190 Cal.Rptr.3d 755; see also
Alvarado v. Dart Container Corp. of California (2018) 4 Cal.5th 542, 573, 229 Cal.Rptr.3d 347,
411 P.3d 528 [judicial decision retroactive where party “cannot claim reasonable reliance on settled
law.”].)


Here, LMI decided an issue of first impression. (LMI, supra, 146 Cal.App.4th at p. 651, 53
Cal.Rptr.3d 154 [the meaning of “occurrence” as used in per occurrence limits and deductibles
in a CGL policy as applied to bodily injuries caused by exposure to asbestos is “an issue of first
impression in this state.”].) Truck, therefore, could not have reasonably relied on contrary authority
prior to the decision in LMI because no such authority existed. Accordingly, we agree with Kaiser
that the holding in LMI (“occurrence” as used in the policies at issue with respect to per occurrence
limits and deductibles means injurious exposure to asbestos) applies retroactively.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0003484&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_3484_11&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_11

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0003484&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_3484_11&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_11

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017451467&pubNum=0004031&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0003484&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_3484_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_17

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0003484&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_3484_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_17

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996105440&pubNum=0003484&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_3484_17&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_17

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027397461&pubNum=0007048&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_7048_768&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7048_768

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027397461&pubNum=0007048&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_7048_768&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7048_768

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027397461&pubNum=0007048&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_7048_768&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7048_768

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027397461&pubNum=0000578&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027397461&pubNum=0000578&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027397461&pubNum=0000602&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_602_770&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_602_770

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036807752&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_90&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_90

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036807752&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_90&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_90

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036807752&pubNum=0007047&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_7047_91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7047_91

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043944462&pubNum=0007052&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_7052_573&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_573

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043944462&pubNum=0007052&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_7052_573&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_573

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011143957&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_651&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_651

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011143957&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_651&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_651





Truck Insurance Exchange v. Kaiser Cement, Not Reported in Cal.Rptr. (2022)
2022 WL 71771


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 20


3. A “Reservation of Rights” Did Not Toll the Four-Year Statute of Limitations


a. A Reservation of Rights, Without More, Is Not a Tolling Agreement


We reject Truck's assertion that the reservation of rights tolled the running of the statute of
limitations. 8  A statute of limitations may be tolled by express agreement of the parties. (See,
e.g., Wind Dancer Production Group v. Walt Disney Pictures (2017) 10 Cal.App.5th 56, 79, 215
Cal.Rptr.3d 835.) Here, there is no such express agreement, and furthermore, the record does not
demonstrate the parties agreed to such an implied term. “ ‘The only distinction between an implied-
in-fact contract and an express contract is that, in the former, the promise is not expressed in words
but is implied from the promisor's conduct. [Citations.] Under the theory of a contract implied in
fact, the required proof is essentially the same as ... [on an] express contract, with the exception
that conduct from which the promise may be implied must be proved. [Citation.]’ ” (Chandler v.
Roach (1957) 156 Cal.App.2d 435, 440, 319 P.2d 776, emphasis omitted.) Indeed, the record is
silent on whether the parties intended to toll or waive any statute of limitations with respect to the
deductibles. At most, the evidence presented details the parties’ understanding of the Convention
and its purpose and effect. Other than the parties’ joint realization that at some point the law would
be clarified, there is nothing further. This is consistent with the fact that the Convention was, in
the words of Kaiser, “not really an agreement” but merely a procedure under which they agreed
to operate.


8 Reservations of rights commonly occur in the insurance context when an insurer notifies its
insured that it will furnish a defense to the injured party's suit against the insured but at the
same time reserves the right to refuse to indemnify the insured against any judgment on the
ground that the claim was not covered under the policy, and to withdraw its defense upon
the same ground. (Truck Ins. Exchange v. Superior Court (1996) 51 Cal.App.4th 985, 994,
59 Cal.Rptr.2d 529.) Such a reservation of rights prevents waiver of coverage defenses: the
insurer meets its obligation to furnish a defense without waiving its right to assert coverage
defenses against the insured later. (Blue Ridge Ins. Co. v. Jacobsen (2001) 25 Cal.4th 489,
497–498, 106 Cal.Rptr.2d 535, 22 P.3d 313.) Thus, in that context a reservation of rights is
used to separate the insurer's indemnity obligation from its defense obligation and does not
involve the statute of limitations because the insured's claim has already accrued at the time
of litigation and the statute is no longer running. Such an open-ended reservation of rights
in that context has no effect upon the statute of limitations.


*13  Nonetheless, Truck asserts that final collection of the deductibles was tolled until the time for
performance ripened with LMI's ruling on the definition of an “occurrence.” Because deductibles
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would have normally accrued with the settlement of each claim, Truck asserts the reservation
of rights rendered the policies executory contracts because each deductible was subject to later
change. (See Civ. Code, § 1661 [executed contract is one in which the object has been fully
performed; all others are executory]; State Comp. Ins. Fund. v. WallDesign, Inc. (2011) 199
Cal.App.4th 1525, 1529-1530, 132 Cal.Rptr.3d 352 [statute of limitations does not run on an
executory contract until the time for full performance has arrived.].) Thus, Truck argues the time
for “full performance,” namely, identification of the method of deductible assessment as being
per-claim, and accrual of the statute of limitations, did not occur until the 2007 LMI decision.


Because Truck's approach reads the Convention too broadly and finds no support in the record, we
disagree. Truck relies on Schuler v. Community First National Bank (Wyo. 2000) 999 P.2d 1303
for the proposition that “[a]s a general rule, if the parties mutually adopt a mode of performing their
contract differing from its strict terms or if they mutually relax the contract's terms by adopting a
loose mode of executing them, neither party can go back upon the past and insist upon a breach
because the contract was not fulfilled according to its letter. [Citation.]” (Id. at p. 1305, fn. 1; see
also Ghirardelli v. Peninsula Properties Co. (1940) 16 Cal.2d 494, 498, 107 P.2d 41 (Ghirardelli)
[where parties agreed no payment due until account of trustee rendered, statute of limitations did
not run].) That is not the case here. We see no reason why the parties, had they actually agreed
to toll the statute of limitations, would not enter into a written agreement to that effect or bring a
declaratory relief action. Further, unlike Ghirardelli, there was no agreement to defer performance.


b. The Discovery Rule Does Not Apply


In an attempt to avoid this result, Truck asserts the discovery rule and claims it only discovered
after LMI that it was injured by the Convention and thus the four-year statute of limitations did
not begin to run until LMI. (See, e.g., April Enterprises, Inc. v. KTTV (1983) 147 Cal.App.3d 805,
831, 195 Cal.Rptr. 421 [in breach of contract action, claim accrued when plaintiffs discovered
they were harmed].) The discovery rule “may be applied to breaches [of contract] which can be,
and are, committed in secret and, moreover, where the harm flowing from those breaches will
not be reasonably discoverable by plaintiffs until a future time.” (Id. at p. 832, 195 Cal.Rptr. 421;
Gryczman v. 4550 Pico Partners, Ltd. (2003) 107 Cal.App.4th 1, 5, 131 Cal.Rptr.2d 680 [discovery
rule applicable to breach of contract action where defendant “not only breached the contract ‘within
the privacy of its own offices’ but the act which constituted the breach ... was the very act which
prevented plaintiff from discovering the breach.”].)


Under the discovery rule, the plaintiff must show that, “despite diligent investigation of the
circumstances of the injury, he or she could not have reasonably discovered facts supporting the
cause of action within the applicable statute of limitations period.” (Fox v. Ethicon Endo-Surgery,
Inc. (2005) 35 Cal.4th 797, 809, 27 Cal.Rptr.3d 661, 110 P.3d 914.)
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But the discovery rule applies to ignorance of the facts, not the law. (Love v. Fire Ins. Exchange
(1990) 221 Cal.App.3d 1136, 1144-1145, 271 Cal.Rptr. 246 [knowledge of the facts, rather than
knowledge of available legal theories or remedies, starts the statute of limitations].) Our Supreme
Court's decision in Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 245 Cal.Rptr. 658, 751 P.2d
923 (Jolly) is closely on point. In Jolly, the plaintiff delayed bringing suit for injuries resulting
from her mother's use of diethylstilbestrol (DES), while plaintiff was in utero, because she could
not identify and name the specific manufacturer of the drug supplied to her mother. (Id. at pp.
1107–1108, 245 Cal.Rptr. 658, 751 P.2d 923.) Appellate case law prevailing at the time plaintiff
discovered the facts creating her cause of action held a plaintiff must identify the manufacturer of
the drug. (Id. at pp. 1114, 1116, 245 Cal.Rptr. 658, 751 P.2d 923.) In Sindell v. Abbott Laboratories
(1980) 26 Cal.3d 588, 163 Cal.Rptr. 132, 607 P.2d 924 (Sindell), however, our Supreme Court held
a plaintiff who was harmed by DES and who was unable to identify the particular manufacturer
could state a cause of action by joining defendants that manufactured a substantial percentage of
the market for the drug. (Id. at pp. 612–613, 163 Cal.Rptr. 132, 607 P.2d 924; Jolly, supra, at p.
1108, 245 Cal.Rptr. 658, 751 P.2d 923.) In Jolly, the plaintiff filed her complaint less than one year
after Sindell, but more than one year after her action would ordinarily be deemed to have accrued.
(Jolly, supra, at pp. 1108, 1113–1114, 245 Cal.Rptr. 658, 751 P.2d 923.) She therefore attempted
to avoid the bar of the one-year statute of limitations by arguing that the issuance of the court's
opinion in Sindell was what started the limitations period running. (Jolly, supra, at p. 1114, 245
Cal.Rptr. 658, 751 P.2d 923.) The Jolly court rejected her argument, holding the decision in Sindell
did not constitute a “fact” that activated the one-year statute of limitations: “Sindell demonstrated
the legal significance of facts already known to plaintiff. The statute had started to run for plaintiff
well before Sindell was decided.” (Jolly, supra, at p. 1115, 245 Cal.Rptr. 658, 751 P.2d 923.)


*14  Like the plaintiff in Jolly, Truck was fully informed of the facts, precluding application of
the discovery rule. The only unknown was the legal issue of how California courts would construe
“occurrence” with respect to calculating deductions for ABIC. Truck's argument incorrectly asserts
that uncertainty about a legal issue has the same effect as ignorance of factual issues, such as the
existence of an injury.


c. There Is No Equitable Tolling


Truck further asserts that under the doctrine of equitable tolling, the statute of limitations did not
run because Kaiser obtained the benefits of lower deductible payments and it cannot equitably
avoid the burdens of LMI. Equitable tolling has no place here. Equitable tolling is a judicially
created, nonstatutory doctrine that suspends or extends a statute of limitations as necessary to
ensure fundamental practicality and fairness. (Saint Francis Memorial Hospital v. State Dept. of
Public Health (2020) 9 Cal.5th 710, 716–717, 265 Cal.Rptr.3d 121, 467 P.3d 1033.) “The doctrine
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applies ‘occasionally and in special situations’ to ‘soften the harsh impact of technical rules which
might otherwise prevent a good faith litigant from having a day in court.’ [Citation.]” (Id. at pp.
719–720.) There is no reason to apply the doctrine where, as here, the parties were fully aware that
controlling law was uncertain, were sophisticated and assisted by competent counsel, and could
have protected their right to bring suit by either bringing suit or executing a tolling agreement.


d. Kaiser is Not Equitably Estopped to Assert the Statute of Limitations


Finally, Kaiser is not equitably estopped to assert the bar of the statute of limitations merely
because it agreed to the Convention. The doctrine of equitable estoppel is founded on principles of
equity and fair dealing. (Krolikowski v. San Diego City Employees’ Retirement System (2018) 24
Cal.App.5th 537, 564, 234 Cal.Rptr.3d 499.) It provides that a party may not deny the existence
of facts if that party has intentionally led others to believe a particular circumstance to be true and
to rely upon that belief to their detriment. (Ibid.) “““Generally speaking, four elements must be
present in order to apply the doctrine of equitable estoppel: (1) the party to be estopped must be
apprised of the facts; (2) he [or she] must intend that his [or her] conduct shall be acted upon, or
must so act that the party asserting the estoppel had a right to believe it was so intended; (3) the
other party must be ignorant of the true state of facts; and (4) he or she must rely upon the conduct
to his [or her] injury.’ ” ...’ [Citation.]” (Id. at pp. 564–565.) Nothing in the record supports an
assertion that Truck was unaware of the true state of the relevant facts. Moreover, Truck knew the
Supreme Court had yet to define “occurrence” in the context of calculating deductibles for ABIC.


4. Code of Civil Procedure Section 360.5 Requires a Writing,
Renewed Every Four Years, for Waiver of the Statute of Limitations


Kaiser correctly notes that waiver of the statute of limitations cannot, as Truck asserts, be created
by implication. Code of Civil Procedure section 360.5 states, in relevant part: “No waiver shall
bar a defense to any action that the action was not commenced within the time limited by this title
unless the waiver is in writing and signed by the person obligated. No waiver executed prior to the
expiration of the time limited for the commencement of the action by this title shall be effective for
a period exceeding four years from the date of expiration of the time limited for commencement
of the action by this title and no waiver executed after the expiration of such time shall be effective
for a period exceeding four years from the date thereof, but any such waiver may be renewed
for a further period of not exceeding four years from the expiration of the immediately preceding
waiver.”


*15  Truck's reliance on Don Johnson Productions, Inc. v. Rysher Entertainment LLC (2012) 209
Cal.App.4th 919, 147 Cal.Rptr.3d 590 (Don Johnson) is misplaced. Truck relies on Don Johnson
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for the proposition that an “equitable tolling agreement can exist independent of a written waiver
of the statute of limitations.” In Don Johnson, the court held section 360.5 applies to waivers of
the statute of limitations, not tolling agreements; thus, it was not necessary for the parties to renew
their written tolling agreement after four years. (Don Johnson, supra, at p. 930, 147 Cal.Rptr.3d
590.) Here, however, as discussed in sections E.3.a and E.3.c, ante, there is no evidence in the
record that the parties intended to toll the statute of limitations, and, in any event, there is no reason
to apply the equitable tolling doctrine here. Accordingly, for the statute of limitations to permit
the assertion of pre-2003 claims, Kaiser must have affirmatively and in writing waived the statute.
The record contains no such written waiver.


5. Truck's Claimed Setoff Can Apply Only to Those
Deductibles Not Barred by the Statute of Limitations


a. Factual Background and Trial Court Ruling


In its Third Amended Complaint, Truck's first cause of action sought a declaratory judgment “that
it must pay a net total of its per[ ]occurrence limit minus the applicable deductible for any ABIC,
and that it is not liable to Kaiser ... for any additional amounts.” In its answer to Kaiser's Third
Amended Cross Complaint, Truck asserted as its tenth affirmative defense that “[t]o the extent
Truck may be held liable to Kaiser, Truck is entitled to set off from any such liability amounts owed
to Truck by Kaiser.” In its Phase I trial brief, Truck alleged that “[w]ith no breach and no statute of
limitations bar, Truck was entitled to offset the full $9,521,158.50 for a $5,000 deductible per ABIC
under the 1974 policy. Truck acknowledges that with this outcome it owes Kaiser $613,968.82, in
reimbursement for allocated and unallocated expenses Kaiser had paid under policies other than
the 1974 policy.... Thus, [Truck asserts,] because [it] was entitled to offset the whole $9,521,158.50
in deductible billings, [it] owes Kaiser [only] $613,968.82, representing allocated and unallocated
loss expenses Kaiser previously paid Truck.” The trial court found Truck's setoff claim “could not
have been ‘available’ until [LMI] and could not have accrued until that time.” The court concluded
that Truck properly offset amounts for ABIC settled before 2003.


b. Truck's Setoff Claim Does Not Revive Stale Deductible
Claims But Only Permits Offset Against Post-2003 Deductibles


Both parties assert waiver with respect to the setoff issue. Truck asserts Kaiser's failure to address
the setoff nature of its deductible claim waives its limitations period argument, which operates
differently for a setoff defense, while Kaiser argues Truck did not raise the setoff issue at trial.
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As discussed above, the record demonstrates the issue was raised by both parties and ruled on by
the trial court.


In any event, Truck's setoff claim does not revive pre-2003 deductibles or permit the parties to
revisit those claims in any fashion. Code of Civil Procedure section 431.70 allows the offsetting
of cross-demands that have coexisted at some point in time, notwithstanding that one of the
claims is now barred by the statute of limitations. (Jones v. Mortimer (1946), 28 Cal.2d 627, 633,
170 P.2d 893; Sunrise Produce Co. v. Malovich (1950) 101 Cal.App.2d 520, 523, 225 P.2d 973
[applying previous version of section 431.70].) Section 431.70 provides that where cross-demands
for money exist between plaintiff and defendant, defendant “may assert in the answer the defense
of payment.” 9  In general, a setoff prevents the superfluous exchange of money between parties
and is asserted at the end of litigation. (Los Angeles Unified School Dist. v. Torres Construction
Corp. (2020) 57 Cal.App.5th. 480, 500, 271 Cal.Rptr.3d 523.) The affirmative defense of setoff is
equitable in nature. (Granberry v. Islay Investments (1995) 9 Cal.4th 738, 743–744, 38 Cal.Rptr.2d
650, 889 P.2d 970.)


9 Code of Civil Procedure section 431.70 provides: “Where cross-demands for money have
existed between persons at any point in time when neither demand was barred by the statute
of limitations, and an action is thereafter commenced by one such person, the other person
may assert in the answer the defense of payment in that the two demands are compensated so
far as they equal each other, notwithstanding that an independent action asserting the person's
claim would at the time of filing the answer be barred by the statute of limitations. If the
cross-demand would otherwise be barred by the statute of limitations, the relief accorded
under this section shall not exceed the value of the relief granted to the other party.”


*16  Code of Civil Procedure section 431.70 does not toll running of statutes of limitations, but
permits assertion of setoff—if at the time of the assertion of underlying claim—the statute of
limitations has not run. (See Safine v. Sinnott (1993) 15 Cal.App.4th 614, 618-619, 19 Cal.Rptr.2d
52.) In this context, a defendant may use setoff only “defensively to defeat the plaintiff's claim
in whole or in part[,]” but may not use setoff offensively as an independent basis for relief.
(Construction Protective Services, Inc. v. TIG Specialty Ins. Co. (2002) 29 Cal.4th 189, 197–
198, 126 Cal.Rptr.2d 908, 57 P.3d 372.) “[T]o the extent a defendant seeks affirmative relief, the
applicable statute of limitations applies to the defendant's [setoff] claim, just as it would if the
defendant were asserting its claim in an independent action.” (Id. at p. 198, 126 Cal.Rptr.2d 908,
57 P.3d 372)


The trial court's calculations were based upon its finding that none of the deductibles were time-
barred. As we have concluded Truck may not revisit pre-August 2003 deductibles because they
are time-barred, Truck cannot rely on Code of Civil Procedure section 431.70 to revive these
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claims. Truck may, however offset against deductibles accruing after 2003; such deductibles must
be recalculated as per occurrence deductibles.


F. Conclusion
Truck's withholding of deductibles in the amount of $6,629,391 for the 1,472 ABIC claims
resolved before August 23, 2003 was improper; Truck's claim to recover those deductibles is
time-barred. Accordingly, the portion of the final judgment relating to Phase I, in which the trial
court rendered judgment “in favor of plaintiff and cross-defendant Truck and against defendant
and cross-complainant Kaiser with respect to Truck's Third Amended Complaint (for Declaratory
Relief) and Kaiser's Fourth Amended Cross-Complaint according to the Phase One Decision” is
reversed. The matter is remanded to the trial court for further proceedings consistent with this
opinion.


PHASE II: ALLOCATION TO NON-1974 PRIMARY POLICIES


In Phase II, Truck sought an order permitting it to allocate defense and indemnity payments for
claims under its 1974 primary policy (which has no aggregate limit) across all of its triggered
primary policies, including those with aggregate limits. The trial court denied relief. The issue on
appeal is whether, consistent with Armstrong, Truck can obtain what is essentially intra-insurer
contribution from itself.


As noted above, Armstrong holds that once a policy is triggered, the policy obligates the insurer
to pay “all sums” which the insured shall become liable to pay as damages. (Armstrong, supra,
45 Cal.App.4th at p. 105, 52 Cal.Rptr.2d 690.) With a long-tail injury, this may include damages
attributable to other policy periods. (Ibid.) In that case, the insured may elect to seek indemnity
under a single policy with adequate policy limits, and if such policy covers “all sums” for which
the insured may be liable, the insurer may be held liable up to the policy limits. (Id. at p. 50,
52 Cal.Rptr.2d 690.) An insured may obtain full indemnification and defense from one insurer,
leaving the selected insurer to seek equitable contribution from other insurers covering the same
loss. (Id. at p. 52, 52 Cal.Rptr.2d 690.) Kaiser selected Truck's 1974 no-aggregate limits policy
under Armstrong.


ICSOP addressed the scope of ICSOP's obligations as excess insurer to the Armstrong-selected
1974 policy and the attachment point of ICSOP's excess policies. (ICSOP, supra, at pp. 20–21,
52 Cal.Rptr.2d 690.) As explained below, the ICSOP decision was the starting point for Truck's
arguments in Phase II.
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At the Phase II trial, Truck asserted it could allocate indemnity to its other policy years—apparently
to access reinsurance funds associated with those other policies and access excess insurance above
those policies. Kaiser, on the other hand, believed Truck's proposal would disadvantage it because
it would exhaust the aggregate-limit policies, and perhaps the excess policies above them, thereby
reducing the amount of insurance available to Kaiser and the asbestos claimants. The trial court
refused to grant Truck the relief it sought. We affirm.


I. FACTUAL BACKGROUND
*17  As noted above, in July 2004, Truck started to allocate to Kaiser a pro-rata share of each
asbestos settlement, resulting in Kaiser shouldering approximately 70 percent of the settlement
payments during the period from July 1, 2004 to February 1, 2006. Kaiser responded to Truck's
action by selecting the no-aggregate limit 1974 policy pursuant to Armstrong to respond to asbestos
claims, asserting Truck was obligated to indemnify it for “all sums” due.


Following the LMI decision in 2007, Truck's Second Amended Complaint asserted the right to
equitably allocate payments for each occurrence among all triggered Truck policies. Kaiser's Third
Amended Cross-Complaint asserted that ICSOP, which provided excess insurance to the Truck
1974 policy, was responsible to pay all amounts in excess of the 1974 policy's per occurrence limit
of $500,000.


A. The 2013 ICSOP Decision
In ICSOP, Kaiser argued that after the 1974 Truck policy responded to an individual claim by
paying its per occurrence limit of $500,000, ICSOP was obligated to indemnify Kaiser for amounts
in excess of $500,000 up to the $5,000,000 per occurrence limit of the ICSOP policy. (ICSOP,
supra, pp. 6–7, 52 Cal.Rptr.2d 690.) ICSOP, on the other hand, argued that because the ABIC
potentially trigger up to 19 policy periods, “the policy limits for these 19 separate policy periods
must be ‘stacked’ 10  such that ‘not only must the Truck $500,000 [per occurrence] limit in the
1974 policy period be exhausted, but so must all of Truck's primary limits in its other eighteen
annual policy periods’ ” before its policy attached. (Id. at pp. 15, 34, 52 Cal.Rptr.2d 690.) Thus,
ICSOP argued, while the 1974 primary policy has been exhausted as to many claims that exceed
the $500,000 per occurrence limit, primary policies for other years remain unexhausted. (Id. at pp.
22–23, 52 Cal.Rptr.2d 690.) ICSOP contended that it has “no indemnity obligations with regard
to any asbestos bodily injury claims until the per occurrence limits of each of Truck's annual
policies ... have been exhausted.” (Id. at p. 23, 52 Cal.Rptr.2d 690, original emphasis.)


10 “Stacking” occurs when more than one policy is triggered by an occurrence. Each policy
year can be called upon to respond to the claim up to the full limits of that policy. The limits
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of each policy triggered by an occurrence are added together to the determine the amount of
coverage available for the claim. (ICSOP, supra, at p. 10, 52 Cal.Rptr.2d 690, fn. 4.)


In ICSOP, this court determined that horizonal exhaustion applied to the primary policies, in
the sense that ICSOP's excess policy did not attach until all collectible primary policies were
exhausted. (ICSOP, supra, at p. 24, 52 Cal.Rptr.2d 690.) Thus, ICSOP's excess liability was
“excess to all other collectible primary insurance—whether for 1974 or any other year[.]” (Id. at
p. 18, 52 Cal.Rptr.2d 690.) “[T]he [ICSOP] policy does not attach immediately upon a loss, but
only after all available primary insurance has been exhausted.” (Id. at p. 19, 52 Cal.Rptr.2d 690.)


ICSOP then noted that in Continental Insurance, the Supreme Court endorsed an “all sums
with stacking” rule for long-tail injuries. Continental Insurance reasoned that stacking suited
continuous loss injuries. (Continental Insurance, supra, 55 Cal.4th at pp. 201–202, 145 Cal.Rptr.3d
1, 281 P.3d 1000.) ICSOP, however, concluded the rule would not apply to the Truck
policies because they prohibited stacking—their language limited recovery to $500,000 “per
occurrence.” (ICSOP, supra, at pp. 32–33, 52 Cal.Rptr.2d 690.)


ICSOP concluded that the Truck policies were exhausted (as to any given claim) after a claim
was paid up to the single policy limit, even though a claim was spread across multiple policy
periods. (ICSOP, supra, p. 35, 52 Cal.Rptr.2d 690.) Thus, Kaiser could recover from ICSOP to
the extent that a claim exceeded the $500,000 per occurrence limit of the 1974 policy. (Ibid.)
“Accordingly, once Truck has contributed $500,000 per asbestos bodily injury claim, its primary
policies are exhausted [with respect to such claim] and Truck has no further contractual obligation
to Kaiser.” (Ibid.) The matter was remanded to the trial court to determine whether Kaiser was
entitled to summary adjudication of its fifth (declaratory relief) and sixth (breach of contract
against ICSOP) causes of action of the cross-complaint. (Id. at pp. 35–36, 52 Cal.Rptr.2d 690.)


*18  ICSOP, however, was only directed to ICSOP's excess obligations and did not discuss
whether Truck could allocate indemnity among its own policies. (ICSOP, supra at pp. 5–7, 52
Cal.Rptr.2d 690.) On March 28, 2014, Truck filed a Third Amended Complaint, the operative
complaint for the Phase II trial. Truck alleged it was “entitled to allocate amounts paid in indemnity
for each occurrence among all triggered Truck Policies[.]” Truck asserted it could do so based
upon the principle that other primary insurers at the same level of coverage could seek contribution
from each other.


B. Evidence at Phase II Trial and Statement of Decision
For purposes of the Phase II trial, the parties defined the issue as “ ‘whether Truck, after paying
indemnity for an [asbestos claim] under its 1974 policy year, can allocate that amount to its other
policy years that are triggered by the claim.’ ”
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1. Evidence At Trial


The 1971 to 1980 policies contain “anti-stacking” provisions. These anti-stacking provisions
prevent the insured from combining the policy limits of all triggered policies, instead limiting the
insured to recovery under one policy. All of the policies contain an “all sums” insuring agreement
as set forth in the 1974 policy. The agreement provides that Truck agrees “[t]o pay on behalf
of the insured all sums which the insured shall become obligated to pay” for personal injury
damages suffered by a third party. While an insurance policy will ordinarily pay “all sums” up to
its aggregate limit, the 1974 policy had no aggregate limit.


At trial, Kaiser presented evidence showing that under Truck's proposal, Kaiser could potentially
lose coverage and defense of claims. For example, approximately $4 million remained in aggregate
coverage under the 1980-1983 primary policies; if those policies were exhausted, Kaiser would
have to seek coverage under excess policies that did not provide a duty to defend. Thus, Truck's
proposal could obligate Kaiser to pay some portion of defense costs that it otherwise would not
be required to pay, and could erode the aggregate limits of both the primary and excess policies,
eventually leaving Kaiser without coverage for those years.


2. Statement of Decision


The trial court's statement of decision discerned two bases to deny Truck's allocation proposal.
First, because the other three primary insurers’ policies had been exhausted, Truck was the only
primary insurer still on risk. Thus, Truck's proposal, “if adopted, would allow it to circumvent
the ‘all sums’ requirement under its policy .... it would potentially reduce (or even eliminate)
coverage for those ‘aggregate year’ policies for future [asbestos claims].” Second, the trial court
found “Truck's proposed equitable allocation would also contravene the ICSOP ruling.... ICSOP
makes clear that the only available primary insurance for a continuing injury [asbestos claim] is
the 1974 Truck policy.” Truck's proposed allocation to its other policy years “would, at the very
least, compromise Kaiser's right to ‘pick a policy and use it up to the policy limits.’ [Citation.]”


Finally, after observing that California was an “all sums” jurisdiction, the trial court concluded
Truck's proposal would blur the distinction between “all sums” and “pro-rata” jurisdictions. (See
Viking Pump, Inc. v. Century Indem. Co. (Del. 2009) 2 A.3d 76 (Viking Pump)). The trial court
concluded, “There is not a basis under which Truck can equitably contribute benefits under the
1974 policy to its other policy years. There are also no cases cited by Truck permitting an ‘all
sums’ insurer to allocate to its own policies in this manner.”



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022534271&pubNum=0007691&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Truck Insurance Exchange v. Kaiser Cement, Not Reported in Cal.Rptr. (2022)
2022 WL 71771


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 30


*19  For the reasons discussed below, we agree with the trial court that Truck's proposal is
impermissible, and we affirm the Phase II ruling.


II. DISCUSSION


A. Truck Cannot Apportion Indemnity Across Multiple Policies
Truck asserts that the “all sums” rule does not bar intra-insurer contribution. Kaiser, on the other
hand, argues that any such contribution claim would harm it by reducing or exhausting insurance
available under the aggregate-limit policies. Excess insurers LMI, Fireman's Fund and Allianz
Underwriters Insurance Company, who are parties to this phase of the litigation, argue that Truck
cannot obtain contribution from itself.


1. Standard of Review


Truck frames the issue here as one of contribution, an equitable principle reviewed for abuse
of discretion. The issue, however, is the legal question of whether, consistent with the insured's
Armstrong election, the insurer may apportion indemnity payments across other policies it issued
for other policy years. If we agree an insurer may do so, how such apportionment would be
calculated would be an equitable question. Whether the insurer may do so in the first place is a
legal question. (Thompson v. Asimos (2016) 6 Cal.App.5th 970, 985, 212 Cal.Rptr.3d 158.)


2. Truck's Proposal is Not Equitable Contribution


“Equitable contribution permits reimbursement to the insurer that paid on the loss for the excess it
paid over its proportionate share of the obligation, on the theory that the debt it paid was equally
and concurrently owed by the other insurers and should be shared by them pro-rata in proportion to
their respective coverage of the risk.” (Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998)
65 Cal.App.4th 1279, 1293, 77 Cal.Rptr.2d 296 (Fireman's Fund).) The purpose of the rule “is
to accomplish substantial justice by equalizing the common burden shared by coinsurers, and to
prevent one insurer from profiting at the expense of others. [Citations.]” (Id. at pp. 1293–1294,
77 Cal.Rptr.2d 296)


Equitable contribution is “predicated on the commonsense principle that where multiple insurers
or indemnitors share equal contractual liability for the primary indemnification of a loss or the
discharge of an obligation, the selection of which indemnitor is to bear the loss should not be left to
the often arbitrary choice of the loss claimant, and no indemnitor should have any incentive to avoid
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paying a just claim in the hope the claimant will obtain full payment from another coindemnitor.
[Citation.]” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1295, 77 Cal.Rptr.2d 296.)


The fact that several insurance policies may cover the same risk does not give the insured the
right to recover more than once. (Fireman's Fund, supra 65 Cal.App.4th at p. 1295, 77 Cal.Rptr.2d
296.) “Rather, the insured's right of recovery is restricted to the actual amount of the loss. Hence,
where there are several policies of insurance on the same risk and the insured has recovered the
full amount of its loss from one or more, but not all, of the insurance carriers, the insured has no
further rights against the insurers who have not contributed to its recovery.” (Ibid.)


Armstrong addressed contribution rights amongst different insurers on the same risk. The court
observed that successive insurers had the obligation to “ ‘respond in full’ ” to the insured's claim,
but that obligation was subject to “ ‘equitable contribution from the issuers of other policies
triggered by the same claim.’ ” (Armstrong, supra, 45 Cal.App.4th at p. 51, 52 Cal.Rptr.2d 690.) In
discussing contribution, Armstrong considered how such contribution amongst insurers might be
calculated, but did not consider intra-insurer contribution. (Id. at pp. 51–52.) Armstrong therefore
does not support Truck's proposition that there can be contribution between policies issued by the
same insurer, nor does any other California case.


*20  Based on these authorities, we conclude Truck's proposal is not a theory of equitable
contribution. Truck's proposal could expose Kaiser to detrimental exhaustion of Truck's policies
having an aggregate limit, resulting in Kaiser losing coverage for what could have been covered
claims. Similarly, it could deplete or exhaust layers of excess insurance above the other Truck
policies. Truck does not seek contribution from another insurer on the same loss, but rather seeks
to shift responsibility for payment of future claims from itself to excess carriers or its insured.


Truck responds that its proposal would not necessarily erode Kaiser's coverage because some of
those policy years have no aggregate limit. Truck stresses that the proposal would allow it to
access more reinsurance or excess insurance. (See, e.g., St. Paul Fire and Marine Ins. Co. v. Ins.
Co. (N.D.Cal. Mar. 7, 2017, Case No. 15-CV-02744-LHK), 2016 WL 1191808 at *p.––––, 2017
U.S. Dist. LEXIS 32551 at p. 31.) Thus, Truck seeks to benefit itself while potentially injuring
its insured. The proposal therefore is inconsistent with the notion of fairness underlying equitable
contribution.


Truck's resort to the duty of good faith and fair dealing to salvage its proposal similarly fails.
Truck argues any apportionment of damages over its policies is governed by its duty of good
faith and fair dealing and is subject to judicial review. (See, e.g., U.S. Fidelity & Guar. Co. v.
American Re-Ins. Co. (2013) 20 N.Y.3d 407, 420, [985 N.E.2d 876], 962 N.Y.S.2d 566 (U.S.
Fidelity).) In U.S. Fidelity, the insurer allocated its losses on no-aggregate limit policies to its own
advantage and to the disadvantage of its reinsurer. (Id. at p. 486.) There, the court adopted a rule
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of “objective reasonableness” to determine good faith allocation, but on the facts before it, found
no unreasonableness. (Id. at pp. 420–421, 985 N.E.2d 876, 962 N.Y.S.2d 566.) Aside from the fact
that U.S. Fidelity involved reinsurance and has little application here to primary level cross-policy
allocation, we see no reason to compel Kaiser to engage in after-the fact litigation to enforce its
rights under the policy through the covenant of good faith and fair dealing.


Nonetheless, Truck contends ICSOP did not consider the intra-insurer allocation question because
it only considered the maximum amount of primary insurance available to pay any one claim, a
question controlled by the policy language and anti-stacking provisions. As a matter of equity,
however, Truck asserts that issue is distinct from how the amount, once paid, can be allocated
among policies. Consequently, Truck contends it is entitled to allocate losses it pays under one
triggered policy to all of its triggered policies.


Contrary to Truck's assertion, ICSOP does not further its argument and does not permit allocating
Kaiser's losses across non-1974 triggered policies. ICSOP concluded that based on the policies’
anti-stacking provisions, the 1974 policy was the only policy available to pay claims triggering that
policy. (ICSOP, supra, at p. 30, 52 Cal.Rptr.2d 690.) This holding alone dooms Truck's argument
for cross-policy allocation as it is law of the case. The doctrine “precludes a party from obtaining
appellate review of the same issue more than once in a single action.” (Katz v. Los Gatos-Saratoga
Joint Union High School Dist. (2004) 117 Cal.App.4th 47, 62, 11 Cal.Rptr.3d 546; Morohoshi v.
Pacific Home (2004) 34 Cal.4th 482, 491, 20 Cal.Rptr.3d 890, 100 P.3d 433.)


3. Truck's Proposal Violates the All Sums Rule of Armstrong


In contrast to California's rule of “all sums” is the “pro-rata” approach, which “ ‘assigns a dual
purpose to the phrase “during the policy period” in the CGL policy's definition of “occurrence.”
The phrase serves both as a trigger of coverage and as a limitation on the promised “all sums”
coverage....’ [Citation.]” (Continental Insurance, supra, 55 Cal.4th at p. 198, 145 Cal.Rptr.3d 1,
281 P.3d 1000.) As explained in Continental Insurance, “ ‘This approach emphasizes that part of
a long-tail injury will occur outside any particular policy period. Rather than requiring any one
policy to cover the entire long-tail loss, [pro-rata] allocation instead attempts to produce equity
across time.’ [Citation.]” (Ibid.) As the name implies, “[u]nder the most basic scheme of pro-rata
allocation, an equal share of the amount of damage is assigned to each year over which a long-
tail injury occurred. The amount owed under any one policy is calculated by dividing the number
of years an insurer was ‘on the risk’ by the total number of years that the progressive damage
took place. The resulting fraction is the portion of the liability owed by the particular insurer.” (Id.
at p. 199, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) Although some states have concluded that pro-rata
coverage is more equitable, in California the language of CGL policies requires that the “all sums”
approach is used. (Ibid.)
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*21  As explained in Viking Pump, supra, 2 A.3d 76, “[t]he all sums approach resembles joint
and several liability in the sense that the insured may collect against any insurer whose policy is
triggered, up to the policy's relevant per occurrence total limits, in the same way that a plaintiff, if
exposed to asbestos by two different defendants in the same case, might collect his entire judgment
from one of the defendants and leave the paying defendant to seek contribution from the other
defendant in a later action....” (Id. at p. 111, fn.omitted.) Under the pro-rata approach, “a court must
somewhat arbitrarily divvy up the total liability of the insured among its insurers, treating them as
if they were divisible injuries.” (Id. at p. 112.) If a court “applied the so-called ‘time on the risk’
method for prorating liability, the court would divide up liability according to what percentage of
the injury the insurance policy covered.” (Ibid., fn. omitted.)


“For obvious reasons, the all sums approach tends to be favored by insured[s] and the pro-rata
approach by insurers. The all sums approach lets the insured pick a policy and use it up to the
policy limits, and leave questions of apportionment to be fought out later among the insurers
themselves. The pro-rata approach gives insurers material reductions in their exposure by shifting
from the insurer to the insured the risk of periods of exposure when the insured lacked coverage
or the insurer for that period went bankrupt, or during which another defendant was responsible
for exposure to the insured, even if the insured itself was held jointly and severally responsible for
the plaintiff's entire harm.” (Viking Pump, supra, 2 A.3d at pp. 112–113.)


Here, Truck seeks to import the concept of contribution among insurers into the “all sums”
structure of its own 19 policies, analogizing its policies to those issued by multiple insurers. We
find to do so would contravene the “all sums” language of the policies requiring Truck to pay
all sums due to Kaiser, and is inconsistent with Armstrong because it could reduce the amount
of insurance available to Kaiser and the asbestos claimants by exhausting policies with aggregate
limits.


Truck's proposal runs contrary to its contractual obligation to Kaiser to pay “all sums” for which
Kaiser is liable. For example, asbestos claims with dates of first exposure after 1980 would
trigger only Truck policies with aggregate limits. But those policies might be exhausted by Truck's
allocation proposal. As explained in Armstrong, “apportionment among multiple insurers must be
distinguished from apportionment between an insurer and its insured. When multiple policies are
triggered on a single claim, the insurer's liability is apportioned pursuant to the ‘other insurance’
clauses of the policies [citations] or under the equitable doctrine of contribution. [Citations.] That
apportionment [among insurers], however, has no bearing upon the insurer's obligation to the
policyholder [Citation.] .... [Citation.] The insurers’ contractual obligation to the policyholder is
to cover the full extent of the policyholder's liability (up to the policy limits).” (Armstrong, supra,
45 Cal.App.4th at pp. 105–106, 52 Cal.Rptr.2d 690.) In other words, the insurer must pay “all
sums” under the policy, rendering equitable contribution a matter between insurers, unrelated to
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the insurer's contractual indemnity obligation to its insured. (Aerojet, supra, 17 Cal.4th at p. 72, 70
Cal.Rptr.2d 118, 948 P.2d 909 [equitable contribution “has no place between insurer and insured”];
Dart Industries Inc. v. Commercial Union Ins. Co. (2002) 28 Cal.4th 1059, 1080, 124 Cal.Rptr.2d
142, 52 P.3d 79.)


Truck's proposal would be detrimental to Kaiser because it could exhaust policies available to
Kaiser for claims that do not trigger the 1974 policy. Truck could exhaust those non-1974 policies
that have aggregate limits with its proposal, leaving Kaiser with no indemnification for future
claims that trigger those policies but not the 1974 policy. As explained in Flintkote Co. v. General
Accident Assur. Co. (N.D.Cal. Aug. 6, 2008, No. C 04-01827 MHP) 2008 WL 3270922, 2008
U.S. Dist. LEXIS 108245 (Flintkote), upon which Truck relies, “where an insurer with unlimited
aggregate liability breaches, and the gap is filled by an insurer whose performance [erodes] a
liability policy with an aggregate limit, the insured suffers damage directly when the policy with
an aggregate limit is unavailable to respond to later claims. In other words, [the insured] is directly
harmed insofar as it can no longer rely on the policy with an aggregate limit to cover future claims
and is forced to pay the claim on its own.” (Id. at pp. 10–11.) 11


11 Generally, an unpublished California opinion may not be cited or relied upon. (Cal. Rules
of Court, rule 8.1115.) However, citation to unpublished opinions from other jurisdictions
for their persuasive value does not violate this rule. (See Farm Raised Salmon Cases
(2008) 42 Cal.4th 1077, 1096, fn. 18, 72 Cal.Rptr.3d 112, 175 P.3d 1170, emphasis omitted
[“Citing unpublished federal opinions does not violate our rules [Citation.]”].) Opinions
from other jurisdictions—some of which have different publication criteria than California
—can be cited without regard to their publication status and may be regarded as persuasive.
(Central Laborers’ Pension Fund v. McAfee, Inc. (2017) 17 Cal.App.5th 292, 319, fn. 9,
225 Cal.Rptr.3d 249.) In that regard, unpublished federal opinions are citable as persuasive,
although not precedential, authority. (Pacific Shore Funding v. Lozo (2006) 138 Cal.App.4th
1342, 1352, fn. 6, 42 Cal.Rptr.3d 283.)


*22  Truck posits that the only difference between all-sums and pro-rata jurisdictions is when
the allocation is made—after a claim is handled, even under an all-sums approach the loss may
be equitably distributed between all triggered policies because even Armstrong recognized the “
‘method of allocation only affects the timing of payments.’ ” (Armstrong, supra, 45 Cal.App.4th
at p. 53, fn. 17, 52 Cal.Rptr.2d 690.) We disagree. Truck's cited portion of Armstrong's allocation
discussion did not discuss intra-insurer allocation, but instead related to equitable contribution
among insurers on the same risk. (Id. at p. 53, 52 Cal.Rptr.2d 690.) On that basis, it is of no help
to Truck.


Thus, we reject Truck's attempt to escape the confines of the Armstrong rule by arguing it can
obtain contribution from itself via allocation of losses under the 1974 policy to other policy years.
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Armstrong observed that although the all-sums approach prevents an insurer from apportioning a
share of the loss to the insured, the insurers can apportion a loss among themselves as long as at
least one of them makes good on all sums owed to the insured. (Armstrong, supra, 45 Cal.App.4th
at p. 51, 52 Cal.Rptr.2d 690.) This rule does not mean Truck can obtain contribution from itself—
Truck's self-contribution theory does not equate to contribution among different insurers. (Ibid.;
see also, Flintkote, supra, 2008 WL 3270922 pp.––––, 2008 U.S.Dist. LEXIS 108245 pp. 17–21.)


PHASE III-A: (1) DUTY OF EXCESS CARRIERS TO DROP
DOWN AND (2) AMOUNT OF TRUCK'S PER OCCURRENCE


INDEMNITY OBLIGATION UNDER THE 1974 POLICY


The Phase III-A trial addressed two issues. The first issue was “[w]hether the first layer excess/
umbrella policies of [LMI, First State, and Westchester Fire Insurance] ha[d] a duty to ‘drop down’
and contribute a pro-rata share for their policy years to Truck.” 12  The trial court said no. We
agree. The second issue was whether Truck has a “contractual obligation to pay a [per occurrence]
limit of liability up to $500,000 or $495,000 under the terms of its 1974 primary policy.” The trial
judge ruled that Truck was obligated to pay up to $495,000 in indemnity payments, with Kaiser
contributing $5,000 as a deductible. We agree with that ruling as well.


12 Previously, in ICSOP, the court held that ICSOP's excess policy attached when a claim
exhausted the $500,000 per claim limit. (ICSOP, supra, at p. 56, 52 Cal.Rptr.2d 690.) Thus,
the ICSOP policy was not at issue in Phase III-A, part 1. (See, e.g., Trial Court's Statement
of Decision, Phase III-A, p. 38, fn. 21.)


Phase III-A, Part 1


I. EVIDENCE AT PHASE III-A, PART 1 TRIAL
Truck argued that because the other three primary insurers’ policies had been exhausted, pursuant
to the “other insurance” clause in its own policies, as well as the excess policies’ language
requiring them to “drop down,” the excess insurers 13  were required to defend and indemnify
Kaiser “immediately upon the exhaustion of the aggregate limits of liability of the primary policy
directly beneath” them.


13 Excess insurers LMI, Westchester and First State filed separate respondents’ briefs in Truck's
Phase III-A appeal. Joining in LMI's respondent's brief are excess insurers ICSOP, Granite
State Insurance Company, Continental Insurance Company, Fireman's Fund Insurance
Company, Allianz Underwriters Insurance Company, National Casualty Company, Sentry
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Insurance, Evanston Insurance Company, Transport Insurance Company, and TIG Insurance
Company. Joining in First State's respondent's brief are excess insurers Evanston Insurance
Company and TIG Insurance Company. Joining in Westchester's respondent's brief are
excess insurers Transport Insurance Company, Granite State Insurance Company, Evanston
Insurance Company and TIG Insurance Company.


A. Excess Policy Provisions
*23  The excess policies 14  contained the following relevant provisions:


14 Excess insurance policies have several forms. An excess policy may be written as (1) excess
to a particular policy or policies; (2) excess to coverage provided by a particular primary
insurer; (3) excess to any insurance coverage available to the insured; or (4) excess to
the applicable limits of scheduled policies. (Croskey et al., Cal. Practice Guide: Insurance
Litigation (The Rutter Group 2021) ¶ 8:181 (Rutter Guide).) Where the excess is excess to
identified policies, it is called “specific excess.” (Olympic Insurance. v. Employers Surplus
Lines Ins. Co. (1981) 126 Cal.App.3d 593, 598, 178 Cal.Rptr. 908 (Olympic Insurance).)


LMI: The LMI policies were in effect from 1947 to 1964, and stated that they would attach upon
exhaustion of “other insurances ... whether recoverable or not ...” The 1958 to 1961 policies
provided if other valid and collectible insurance with another insurer was available to the insured
covering a loss also covered by LMI, other than LMI's excess insurance, “the insurance afforded
by this certificate shall be in excess of and shall not contribute with such other insurance.” The
1961 to 1964 policies stated that the policies were excess of the limits of the underling insurance,
and specified that “[i]f other valid and collectible insurance with any other insurer is available to
the Assured covering a loss also covered by this policy, other than insurance that is in excess of
the insurance afforded by this policy, the insurance afforded by this policy shall be in excess of
and shall not contribute with other insurance.”


Westchester: The Westchester policy was in effect from May 1, 1984 to April 1, 1985. The
policy provided that “the company's liability shall be only for the ultimate net loss in excess of
the insured's retained limit defined as the greater of: [¶] the total of the applicable limits of the
underlying policies listed in Schedule A hereof, and the applicable limits of any other insurance
collectible by the insured .. .” (Emphasis added.) The policy also provided that in the event of
reduction or exhaustion of the underlying policies listed on Schedule A, the Westchester policy
“shall continue in force as underlying insurance.”


First State: First State's excess policy was issued for the 1983 to 1984 policy year. First State
promised to indemnify “an amount equal to the limits of liability indicated beside the underlying
insurance listed in the Schedule A of underlying insurance, plus the applicable limits of any other
underlying insurance collectible by the insured[.]” (Emphasis added.)
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B. Statement of Decision
The trial court found the excess insurers had no duty to “drop down” and equitably contribute
to Truck under the 1974 policy, rejecting Truck's argument there had been “vertical exhaustion”
of the other primary insurers’ policies. Instead, the trial court found that the default California
rule of “horizontal exhaustion” controlled, as set forth in Community Redevelopment Agency
v. Aetna Casualty & Surety Co. (1996) 50 Cal.App.4th 329, 57 Cal.Rptr.2d 755 (Community
Redevelopment). Under that rule, all primary insurance must exhaust before any excess policy
must indemnify the insured. (Id. at p. 339, 57 Cal.Rptr.2d 755.) Horizontal exhaustion is contrasted
with “vertical exhaustion,” where “coverage attaches under an excess policy when the limits of
a specifically scheduled underlying policy are exhausted and the language of the excess policy
provides that it shall be excess only to that specific underlying policy.” (Id. at pp. 339–340, 57
Cal.Rptr.2d 755, fn.omitted.)


*24  The trial court concluded that Community Redevelopment and ICSOP controlled, having
addressed identical excess policy language, and as a result the excess carriers had no duty to drop
down until there was horizontal exhaustion, namely, all primary policies on the risk exhausted.
The court explained that Community Redevelopment made it clear that in spite of a reference to
scheduled underlying insurance, where the excess policy contained the phrase “other insurance,”
the rule of horizontal exhaustion applied, and that Truck's interpretation would convert excess
insurers into primary insurers.


II. DISCUSSION
Truck argues that the 1974 no-aggregate limit primary policy can trigger the excess insurers to drop
down on a per occurrence basis, rather than when all primary insurance has been exhausted, thereby
converting the excess policies into policies that vertically exhaust by virtue of being “specific
excess.”


Truck reaches this result by selectively focusing on the “continue in force as underlying insurance”
language providing the excess policies attach upon exhaustion of specifically scheduled underlying
primary policies, thereby transforming the policies into “specific excess” policies that need
not horizontally exhaust. Truck asserts it therefore falls within the exception to the horizontal
exhaustion rule set forth in Community Redevelopment for policies “describing and limiting
the underlying insurance” as the policy language in both instances is basically equivalent. (See
Community Redevelopment, supra, 50 Cal.App.4th at p. 340, 57 Cal.Rptr.2d 755, emphasis
omitted.) In addition, Truck argues that the recent decision of Montrose III, supra, 9 Cal.5th 215
supports its position because Montrose III has essentially eliminated horizontal exhaustion where,
as here, a specific underlying primary insurance has exhausted. We disagree, finding Community
Redevelopment controls and as a result, all primary policies must exhaust.
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A. Standard of Review
“Normal rules of policy interpretation [ ] apply in determining coverage under excess
policies.” (Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2020) ¶
8:180.) “While insurance contracts have special features, they are still contracts to which the
ordinary rules of contractual interpretation apply. [Citations.]” (Foster-Gardner, Inc. v. National
Union Fire Ins. Co. (1998) 18 Cal.4th 857, 868, 77 Cal.Rptr.2d 107, 959 P.2d 265.) While
the primary policy may be consulted in interpreting an excess policy, each policy is a separate
document and is interpreted separately. (Croskey et al., Cal. Practice Guide: Insurance Litigation,
supra, ¶ 8:180.5; Northrop Grumman Corp. v. Factory Mut. Ins. Co. (9th Cir. 2009) 563 F.3d 777,
785 [primary policy must be consulted in interpreting the excess policy, but court does not treat
the two documents as one contract].) Where, as here, there are no factual disputes and hence the
interpretation of the contracts does not depend upon extrinsic evidence, their interpretation is a
matter of law. (Oh v. Teachers Ins. and Annuity Assn. of America (2020) 53 Cal.App.5th 71, 84,
266 Cal.Rptr.3d 622.)


B. Excess and Primary Insurance
Primary insurance, or the first layer of insurance, provides immediate coverage upon the
occurrence of a loss. (St. Paul Mercury Ins. Co. v. Frontier Pacific Ins. Co. (2003) 111 Cal.App.4th
1234, 1252-1253, 4 Cal.Rptr.3d 416.) Excess insurance, or the second (or higher) layer of
insurance, provides coverage once primary insurance is exhausted. (Montrose III, supra, 9 Cal.5th
at p. 222.) “An excess insurer's obligation begins once a certain level of loss or liability is reached;
that level is generally referred to as the “ ‘attachment point’ ” of the excess policy. [Citation.]” (Id.
at p. 223.) As long as primary coverage exists, an excess insurer has no duty to contribute to
defense or indemnity. (Olympic Insurance, supra, 126 Cal.App.3d at p. 601, 178 Cal.Rptr. 908.)
No contractual obligations exist between primary and excess insurers; rather any rights and duties
flow from equitable principles. (Signal Cos. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 369, 165
Cal.Rptr. 799, 612 P.2d 889.)


C. Community Redevelopment and Horizontal Exhaustion
*25  Community Redevelopment applied the default “horizontal exhaustion” rule in holding that
an excess insurer had no duty to drop down and provide a defense to an insured before the
liability limits of all primary policies had been exhausted. (Community Redevelopment, supra, 50
Cal.App.4th at p. 341, 57 Cal.Rptr.2d 755.) There, the “unambiguous” excess policy language
conditioned coverage on the exhaustion of “ ‘any ... valid and collectible’ ” underlying insurance,
which language Community Redevelopment held must be read to include all available primary
insurance. (Id. at pp. 338–339.) Community Redevelopment reasoned that applying the horizontal
exhaustion rule to continuous loss cases remained consistent with Montrose I, which holds that
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long-tail losses are covered by all policies in effect during the periods of injury. (Montrose I, supra,
10 Cal.4th at p. 673, 42 Cal.Rptr.2d 324, 913 P.2d 878.) “Absent a provision in the excess policy
specifically describing and limiting the underlying insurance, a horizontal exhaustion rule should
be applied in continuous loss cases ... [A]ll of the primary policies in force during the period of
continuous loss will be deemed primary policies to each of the excess policies covering that same
period.... [Thus,] all of the primary policies must exhaust[.]” (Community Redevelopment, supra,
50 Cal.App.4th at p. 340, 57 Cal.Rptr.2d 755; see also Stonewall Ins. Co. v. City of Palos Verdes
Estates (1996) 46 Cal.App.4th 1810, 1853, 54 Cal.Rptr.2d 176 (Stonewall) [horizontal exhaustion
approach more consistent with Montrose's continuous trigger approach].) As Stonewall further
explained, “if ‘occurrences’ are continuously occurring throughout a period of time, all of the
primary policies in force during that period of time cover these occurrences, and all of them are
primary to each of the excess policies; and if the limits of liability of each of these primary policies
is adequate in the aggregate to cover the liability of the insured, there is no ‘excess’ loss for the
excess policies to cover.” (Stonewall, supra, 46 Cal.App.4th at p. 1853, 54 Cal.Rptr.2d 176.)


D. Montrose III and Vertical Exhaustion
Community Redevelopment considered an underlying layer of primary insurance. In contrast,
Montrose III considered multiple layers of excess insurance. (Montrose III, supra, 9 Cal.5th at p.
226.) Montrose III held that based on policy language equivalent to that analyzed in Community
Redevelopment, a vertical exhaustion rule applied. (Id. at pp. 226, 237.) Addressing the order in
which an insured may access excess policies from different policy periods to cover liability arising
from long-tail injuries, the insurers argued that the “other insurance” clauses in the excess policies
providing “that each policy shall be excess to other insurance available to the insured, whether
or not the other insurance is specifically listed in the policy's schedule of underlying insurance”
mandated horizontal exhaustion. (Id. at p. 230.) Thus, they reasoned, in the case of a long-tail
injury, “every policy with a lower attachment point from every policy period triggered by the
continuous injury” must exhaust before a higher-level excess policy must contribute. (Ibid.)


Rejecting the insurers’ arguments, Montrose III applied a rule of vertical exhaustion and
concluded “that in a case involving continuous injury, where all primary insurance has been
exhausted, the policy language at issue” permitted “the insured to access any excess policy for
indemnification during a triggered policy period once the directly underlying excess insurance has
been exhausted.” (Montrose III, supra, 9 Cal.5th at p. 237.) Montrose III relied on both the policy
language regarding “other insurance” as well as the practicalities and equities of multiple layers
of excess insurance and long-tail injuries. (Ibid.)


Examining the policy language, Montrose III first observed that the “other insurance clauses” did
not “speak clearly to the question before” it. (Montrose III, supra, 9 Cal.5th at p. 233.) Instead,
“other aspects of the insurance policies strongly suggest that the exhaustion requirements were
meant to apply to directly underlying insurance and not to insurance purchased for other policy
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periods.” (Ibid.) Montrose III found that “other insurance” clauses were traditionally used to
prevent multiple recoveries when more than one policy provided coverage for a particular loss,
and they “have not generally been understood as dictating a particular exhaustion rule for policy
holders seeking to access successive [layers of] excess insurance policies in cases of long-tail
injury.” (Id. at p. 231.) Rather, such clauses “have generally been used to address ‘[a]llocation
questions with respect to overlapping concurrent policies.’ [Citation.]” (Id. at p. 232, emphasis
in original.)


*26  Montrose III relied on the policies’ express statement of their attachment point, “generally by
referencing a specific dollar amount of underlying insurance in the same policy period that must
be exhausted.” (Montrose III, supra, 9 Cal.5th at p. 233.) Further, the excess policies included
or referenced schedules of underlying insurance, all covering the same policy period. (Id. at
p. 234.) Montrose III rejected the insurers’ interpretation and concluded that “[r]ather, in the
absence of any more persuasive indication that the parties intended otherwise, the policies are
most naturally read to mean that [the insured] may access its excess insurance whenever it has
exhausted the other directly underlying excess insurance policies that were purchased for the same
policy period.” (Ibid.)


Applying an additional rationale, Montrose III found myriad “practical obstacles to securing
indemnification” that precluded horizontal exhaustion, namely, the lack of standardization of
policy language that would require examination of myriad different periods of time, differing levels
of coverage, and distinct exclusions, terms, and conditions. (Montrose III, supra, 9 Cal.5th at p.
235.) “In sum, ‘[h]orizontal exhaustion would create as many layers of additional litigation as there
are layers of policies.’ [Citation.]” (Ibid.) “A rule of vertical exhaustion does not restrict the insured
from accessing excess coverage from other [excess] policy periods if the terms and conditions are
otherwise met; it merely relieves the insured of the obligation of establishing whether all of the
applicable terms and conditions at any given ‘layer’ of excess coverage are met before it accesses
the next ‘layer’ of coverage.” (Id. at pp. 235–236.)


Finally, Montrose III distinguished Community Redevelopment, supra, 50 Cal.App.4th 329, 57
Cal.Rptr.2d 755. (Montrose III, supra, 9 Cal.5th. at p. 237.) Montrose III noted that the procedural
posture of the case before it was different than Community Redevelopment: Montrose III involved
a dispute between an insured and its excess insurers, while Community Development, like the case
before us, involved a dispute between a primary insurer and an excess insurer. (Montrose III, supra,
9 Cal.5th. at p. 237.)


In spite of Montrose III’s directive with respect to primary insurance, a recent case applied
Montrose III to primary insurance. In SantaFe Braun, Inc. v. Insurance Co. of North America
(2020) 52 Cal.App.5th 19, 265 Cal.Rptr.3d 692 (SantaFe Braun), the appellate court extended
Montrose III and concluded that primary insurance need not be horizontally exhausted across all
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policy years before excess coverage in a particular policy year is triggered. (Id. at p. 29.) SantaFe
Braun reasoned that the first-level excess policies contained language comparable to that in
Montrose III, suggesting that the exhaustion requirements applied to directly underlying insurance
and not to insurance purchased for other policy periods. (Id. at p. 28.) Thus, any differences
between primary and excess insurance “provide[d] little justification for construing the policy
language interpreted in Montrose III differently simply because primary coverage purchased often
many years later for other policy periods remain[ed] outstanding.” (Ibid.)


SantaFe Braun found the difference in premiums paid similarly provided no justification for
distinguishing between multiple levels of excess insurance on the one hand and primary and
excess insurance on the other. (SantaFe Braun, supra, 52 Cal.App.5th at pp. 28–29.) “If horizontal
exhaustion of all primary insurance were required to trigger the coverage, the level of liability
at which the excess coverage would attach would be unascertainable.... The difference between
premiums paid for excess and for primary policies does not justify an interpretation that renders
the point of attachment so unpredictable and unascertainable when the policy is issued.” (Ibid.)
Finally, the differing defense obligations of primary and excess insurers did not compel horizontal
exhaustion because the rule that an excess insurer has no duty to defend absent policy language
to the contrary would apply whether horizontal or vertical exhaustion was applied. (Id. at p. 29.)
In conclusion, SantaFe Braun found Community Redevelopment’s horizontal exhaustion rule did
not apply because it relied on an interpretation of the policy language rejected by Montrose III.
(Id. at p. 30,.)


E. All Primary Insurance Must Exhaust
*27  We disagree with SantaFe Braun that there is no distinction between multiple layers of excess
insurance, as in Montrose III, and layers of primary and excess insurance. One of the rationales
of Montrose III—that it was too difficult to determine attachment points when multiple layers of
excess insurance were implicated—does not apply here, where there is only one underlying layer
of insurance, namely, primary insurance and it is easy to ascertain whether that insurance has been
exhausted.


Second, primary and excess insurance are qualitatively different. Primary policies attach as first-
dollar coverage and have an immediate obligation to respond; primary policies have the right
to control the defense without input from excess insurers; and primary policies generally do not
use defense costs to reduce limits. (See, e.g., Columbia Casualty. Co. v. Northwest Nat. Ins. Co.
(1991) 231 Cal.App.3d 457, 470–472, 282 Cal.Rptr. 389.) Significantly, the premiums charged for
primary insurance differ from excess insurance because the latter insurance may never be called
upon to indemnify the insured, whereas primary insurance is always implicated if a claim is filed.
(See, e.g., Padilla Construction Co., Inc. v. Transportation Ins. Co. (2007) 150 Cal.App.4th 984,
1003, 58 Cal.Rptr.3d 807.)
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We therefore apply Community Redevelopment to the language in the excess insurers’ policies,
and find horizontal exhaustion applies. Such policies all have language tracking the horizontal
exhaustion language examined in Community Redevelopment and in ICSOP. Both the Westchester
and First State policies expressly refer to “other insurance” or “other underlying insurance” that
must exhaust. The policies in LMI have different language that expresses the same concept:
“after making deductions for all recoveries, salvages, and other insurances[,]” “if other valid
and collectible insurance with another insurer was available to the insured covering a loss also
covered by LMI, other than LMI's excess insurance, the insurance afforded by this certificate shall
be in excess of and shall not contribute with such other insurance[,]” and that “[i]f other valid
and collectible insurance with any other insurer is available to the Assured covering a loss also
covered by this policy, other than insurance that is in excess of the insurance afforded by this
policy, the insurance afforded by this policy shall be in excess of and shall not contribute with
other insurance.”


In spite of the clear directive of the horizontal exhaustion rule, Truck argues the 1974 no-aggregate
limit primary policy can still trigger excess drop-down on a per occurrence basis, converting the
excess policies into policies that vertically exhaust by virtue of being “specific excess.” Truck
does so by selectively focusing on the “continue in force as underlying insurance” language that
applies upon exhaustion of specifically scheduled underlying primary policies. Truck takes this
language out of context and reads it in isolation from the rest of the policy, however. The “continue
in force” language is modified not only by the specified underlying policies, but also by the “other
insurance” that also must be exhausted. Indeed, the key language is the “other insurance” language
of the policies, which requires horizontal exhaustion.


F. No Contribution From Excess Insurers
To the extent Truck separately argues for contribution from the excess insurers, we are
unpersuaded.


Insurers can obtain contribution from other insurers on the same risk and sharing the same level of
liability (North American Capacity Ins. Co. v. Claremont Liability Ins. Co. (2009) 177 Cal.App.4th
272, 295, 99 Cal.Rptr.3d 225.) Absent a specific agreement to the contrary, there is no contribution
between primary and excess insurers. (Reliance Nat. Indemnity Co. v. General Star Indemnity Co.
(1999) 72 Cal.App.4th 1063, 1080, 85 Cal.Rptr.2d 627.)


*28  Here, Truck's argument necessarily assumes its own erroneous conclusion: that the excess
policies have already dropped down and thus contribution is appropriate between insurers because
they are now on the same level. The reality is that Truck, as a primary insurer, cannot obtain
contribution from an insurer on a different level.
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Phase III-A, Part 2


Truck and the excess insurers disputed the meaning and effect of the deductible provision in the
1974 policy. The trial court agreed with Truck that the deductible reduced the total $500,000 limit
available under the 1974 policy such that $495,000 was recoverable. The excess insurers argued
that the $5,000 deductible reduces covered damages, and did not reduce Truck's $500,000 per
occurrence limit because the policy language does not contain the “difference between” language
that is the hallmark of deductibles that reduce limits. LMI and ICSOP cross-appeal the trial court's
ruling on the deductible issue.


A. Factual Background
The 1974 policy has a per occurrence limit of $500,000. The policy states that “$5,000 shall be
deducted from the total amount to be paid for all damages which the Insured becomes legally
obligated to pay on account of each occurrence.”


At trial, Truck asserted this language meant its policy limit was effectively reduced to $495,000 for
each occurrence. Meanwhile the excess insurers asserted that the deductible would first be applied
to the claim, followed by Truck's full $500,000 limit, before the claim could be submitted to the
excess insurers. The excess insurers introduced extrinsic evidence regarding the parties’ course of
performance, citing two examples to establish that Truck acknowledged its obligations to pay the
full $500,000: In the first, the “Kiln Brick incident” of 1983, Truck treated Kaiser's deductible as
coming out of the “total amount to be paid for all damages[.]” The second example arose from the
current litigation, where Kaiser acknowledged that the $5,000 per occurrence deductible was to
be deducted not from the policy limit but from the total amount of each asbestos settlement.


The trial court framed the issue as “[w]hether Truck has a contractual obligation to pay a limit
of liability up to $500,000 or $495,000 under the terms of its 1974 primary policy[.]” Relying
on an analysis of comparable policy language in the Rutter Guide at ¶¶ 7:380 et seq., the court
considered whether the deductible language had the effect of making the insured responsible for
the first $5,000 of damages, or whether it had the effect of reducing policy coverage. The trial court
concluded the policy language stating “the ‘total amount to be paid for all damages which [the
Insured] becomes legally obligated to pay on account of each occurrence’ “meant the deductible
of the 1974 policy was of the type that reduced coverage. The trial court observed that “[t]o adopt
the Excess Carriers’ interpretation would, for all intents and purposes, eliminate the deductible
provision, because Truck's limit of liability would be increased to $505,000 (and not the $500,000
set forth in the Truck policy).”
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B. The $5,000 Deductible of the 1974 Policy Reduces Policy Limits


1. Standard of Review and Principles of Contract Interpretation


“The interpretation of a contract is a judicial function. [Citation.] .... Ordinarily, the objective
intent of the contracting parties is a legal question determined solely by reference to the contract's
terms. [Citations.]” (Wolf v. Walt Disney Pictures and Television (2008) 162 Cal.App.4th 1107,
1125–1126, 76 Cal.Rptr.3d 585.) While the court generally may not consider extrinsic evidence
to interpret a contract, such evidence is admissible to interpret an agreement when a material term
is ambiguous. (Id. at p. 1126, 76 Cal.Rptr.3d 585) The terms of a writing can “be explained or
supplemented by course of dealing or usage of trade or by course of performance.” (Code Civ.
Proc., § 1856, subd. (c).) “Indeed, where there is a fixed and established usage and custom of trade,
the parties are presumed to contract pursuant thereto. [Citations.] Thus, courts can rely on usage
and custom to imply a term where the contract itself is silent in that regard.” (Southern Pacific
Transportation Co. v. Santa Fe Pacific Pipelines, Inc. (1999) 74 Cal.App.4th 1232, 1240–1241,
88 Cal.Rptr.2d 777.) “An appellate court is not bound by a trial court's construction of a contract
where ... there is no conflict in the properly admitted extrinsic evidence .... [H]owever, where the
interpretation of the contract turns upon the credibility of conflicting extrinsic evidence which
was properly admitted at trial, an appellate court will uphold any reasonable construction of the
contract by the trial court. [Citation.]” (Morey v. Vannucci (1998) 64 Cal.App.4th 904, 913, 75
Cal.Rptr.2d 573.) Here, the parties admitted evidence of their custom and practice with respect
to the deductible, but the trial court ruled on the issue by solely addressing the policy language,
thereby implicitly finding the language to be unambiguous. We make the same finding.


2. The Deductible Language Has the Effect of Reducing Policy Limits


*29  “ ‘Liability insurance policies often contain a “deductible” or a “self-insured
retention” (SIR) requiring the insured to bear a portion of a loss otherwise covered by the
policy.’ [Citation.]” (Forecast Homes, Inc. v. Steadfast Ins. Co. (2010) 181 Cal.App.4th 1466,
1473-1474, 105 Cal.Rptr.3d 200; see also Deere & Co. v. Allstate Ins. Co. (2019) 32 Cal.App.5th
499, 505, 244 Cal.Rptr.3d 100 [discussing different effect of SIRs and deductibles on policy limits
in context of whether primary policy SIRs are incorporated into excess policies].) The amount of
the deductible is ordinarily set forth on the declarations page or in an endorsement to the policy.
(Croskey et al., Cal. Practice Guide: Insurance Litigation, supra, ¶ 7:379.)


In explaining the types of deductibles, the Rutter Guide gives two examples. The first is where
the deductible is “per occurrence,” under which the insured is responsible for the first deductible
portion of damages, but the policy limits remain the same. (Croskey et al., Cal. Practice Guide:
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Insurance Litigation, supra, ¶¶ 7.380, 7.380.1.) Such language is often styled, “[t]he $10,000
Deductible stated in the Declarations shall be applicable to each occurrence. [Citation.]” (Id. at ¶
7.380.1.) In practical effect, “[t]he insured is responsible for the first $10,000 of damages, but the
policy limits are not affected.... [T]he insurer is responsible for all damages exceeding $10,000 up
to the full policy limits, as well as for defense costs.” (Id. at ¶ 7:380.2.)


A second example involves a deductible that can effectively reduce coverage. Such a deductible
may be described as “The $10,000 Deductible stated in the Declarations shall be applicable to each
occurrence and the Company shall be liable only for the difference between such deductible amount
and the amount of insurance otherwise applicable to each claim.” (Croskey et al., Cal. Practice
Guide: Insurance Litigation, supra, ¶ 7380.5, emphasis added.) This language would result in the
first $10,000 of damages being paid by the insured. (Id at. ¶ 7380.6.) “The amount paid by [the
insured] reduces the amount of coverage otherwise available; i.e., the policy limits are reduced
by $10,000.” (Ibid.)


Here, the trial court did not err. We need not consider the extrinsic evidence of custom and
practice because the language of the policy is not ambiguous. Although the language does not
precisely track the Rutter Guide examples, those examples are instructive. The deductible language
here is more like the second Rutter Guide example because it relates to the difference between
the deductible and the policy limits. It therefore has the effect of reducing coverage because it
states “$5,000 shall be deducted from the total amount to be paid for all damages which the
Insured becomes legally obligated to pay on account of each occurrence.” (Emphasis added.)
This unambiguous language has the net effect of reducing the policy limits by the amount of the
deductible.


DISPOSITION


The portion of the final judgment relating to Phase I is reversed. Deductibles on claims where any
indemnity payment was made more than four years before the filing of Truck's second amended
complaint on August 23, 2007 are time-barred and may not be reopened. The matter is remanded
to the trial court for further proceedings consistent with our Phase I holding.


The judgment with respect to Phase II is affirmed. The judgment with respect to Phase III-A, Part
One and Phase III-A, Part Two, is also affirmed.


Kaiser shall recover its costs on appeal from Truck. All other parties shall bear their own costs.
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We concur:


WILLHITE, Acting P.J.


COLLINS, J.


All Citations


Not Reported in Cal.Rptr., 2022 WL 71771


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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11 Cal.4th 1, 900 P.2d 619, 44 Cal.Rptr.2d 370, 95 Cal.
Daily Op. Serv. 6832, 95 Daily Journal D.A.R. 11,663


Supreme Court of California


JAMES R. WALLER, JR., et al., Plaintiffs and Respondents,
v.


TRUCK INSURANCE EXCHANGE, INC., et al., Defendants and Appellants.


No. S042287.
Aug 28, 1995.


SUMMARY


An insured corporation, its former president, and four officers requested that the insurer defend
them against a third party lawsuit, pursuant to the commercial general liability (CGL) policy issued
by the insurer. The insurer, through its adjuster, refused to defend the lawsuit on the ground that
the CGL policy did not provide coverage under the allegations of the third party complaint. After
successfully defending the third party action, the insureds filed actions against the insurer and
its adjuster, and the trial court ruled, inter alia, that the insurer had a duty to defend. The trial
court granted the insureds' motions for partial directed verdict that the insurer breached the implied
covenant of good faith and fair dealing. After concluding that both the insurer and adjuster violated
Ins. Code, § 790.03 (unfair business practices), the jury returned verdicts in favor of the insureds.
(Superior Court of Orange County, Nos. 52-35-77, 52-51-50 and 52-19-22, Byron K. McMillan,
Judge. *  ) The Court of Appeal, Fourth Dist., Div. One, No. D015864, reversed the entire judgment
after concluding that the insurer's CGL policy did not provide coverage. It ruled that since the
alleged emotional and physical distress flowed from noncovered economic loss, there was no
potential for coverage and hence no duty to defend.


* Retired judge of the Orange Superior Court sitting under assignment by the Chairperson of
the Judicial Council.


The Supreme Court affirmed the judgment of the Court of Appeal and held that the insurer had
no duty to defend. The damages sought for emotional and physical distress were derivative of and
inseparable from the third party's allegations of intentional and business torts, allegations that could
not give rise to coverage. The CGL policy language was standard, providing coverage for bodily
injury and tangible property damage. CGL policies do not provide coverage for economic losses
that cause emotional distress. The court also held that the insurer, upon issuing the letter denying
the insureds' request to defend them in the third party lawsuit, did not impliedly waive its right
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to rely on the defense that the policy did not cover *2  economic losses, notwithstanding that the
denial letter failed to specifically mention that defense. Waiver requires the insurer to intentionally
relinquish its right to deny coverage, and a denial of coverage on one ground does not, absent clear
and convincing evidence to suggest otherwise, impliedly waive grounds not stated in the denial.
Nor was the insurer estopped from denying a duty to defend based on its failure in the denial letter
to assert that economic loss was not covered. The insureds' alleged detrimental reliance on the
insurer's initial denial letter could not give rise to a claim for estoppel, since the insureds never
reasonably believed, nor could they have reasonably believed, that the policy provided a potential
for coverage. The court further held that the insureds could not state causes of action against the
insurer for either breach of the implied covenant of good faith and fair dealing or violation of Ins.
Code, § 790.03. Since there was no contractual liability on the part of the insurer or its adjuster,
inasmuch as the insurer owed no duty to defend the third party action, the insureds could not assert
a valid bad faith claim. With respect to Ins. Code, § 790.03, there was no indication that either
the insurer or its adjuster unnecessarily delayed in performing its investigative duties under the
policy or misled plaintiffs into believing it would provide either a defense or coverage to the third
party complaint. (Opinion by Lucas, C. J., with Mosk, Arabian, Baxter, George and Werdegar, JJ.,
concurring. Separate concurring and dissenting opinion by Kennard, J.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 79--Coverage of Contracts-- Commercial General Liability
Policy--Risks and Exclusions.
A commercial general liability policy, often referred to as a business general liability policy,
provides liability insurance for businesses. The policy is written in two essential parts: the insuring
agreement, which states the risk or risks covered by the policy, and the exclusion clauses, which
remove coverage for risks that would otherwise fall within the insuring clause. Before even
considering exclusions, a court must examine the coverage provisions to determine whether a
claim falls within the policy terms. This is significant for two reasons. First, when an occurrence
is clearly not included within the coverage afforded by the insuring clause, it need not also be
specifically excluded. Second, although exclusions are construed narrowly and must be proven by
the insurer, the burden is on the insured to bring the claim within the basic scope of coverage, and
(unlike exclusions) courts will not indulge in a *3  forced construction of the policy's insuring
clause to bring a claim within the policy's coverage. Accordingly, the insured has the burden of
showing that there has been an “occurrence” within the terms of the policy.


(2)
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Insurance Contracts and Coverage § 79--Coverage of Contracts-- Commercial General Liability
Policy--“Occurrence”--Coverage of Unexpected or Accidental Events.
The commercial general liability policy restricts coverage to damages “caused by an occurrence,”
which, in standard pre-1986 policies, was defined as an “accident, including continuous or repeated
exposure to conditions, which results in bodily injury or property damage neither expected nor
intended from the standpoint of the insured.” Although more recent policies have replaced the
term “accident” with “event” (to include gradual events within the concept of accident), the phrase
“neither expected nor intended” focuses coverage on unexpected or accidental injuries that are
fortuitous and not planned or intended. This concept of fortuity is basic to insurance law. Insurance
typically is designed to protect against contingent or unknown risks of harm (Ins. Code, §§ 22,
250), not to protect against harm that is certain or expected. In other words, such insurance
generally protects against risks of loss rather than certainties of loss.


(3)
Insurance Contracts and Coverage § 79--Coverage of Contracts-- Commercial General Liability
Policy--Coverage for Bodily Injury or Tangible Property Loss--Economic Losses as Outside Scope
of Coverage.
Standard commercial general liability (CGL) policies define bodily injury to mean: “bodily injury,
sickness or disease including death at any time resulting therefrom sustained by any person.” The
property loss section of the standard policy provides coverage for “physical injury or destruction
of tangible property which occurs during the policy term.” The focus of coverage for property
damage is therefore the property itself, and does not include intangible economic losses, violation
of antitrust laws, or nonperformance of contractual obligations. Strictly economic losses like lost
profits, loss of goodwill, loss of the anticipated benefit of a bargain, and loss of an investment do
not constitute damage or injury to tangible property covered by a CGL policy. A complaint seeking
to recover damages of this nature from an insured falls within the scope of the insurance coverage
only where the intangible economic losses provide a measure of damages to physical property that
is within the policy's coverage. By statute, and as a matter of public policy, the liability insurer
may not provide coverage for willful injuries by the insured against a third party (Ins. Code, §
533; Civ. Code, § 1668). *4


(4)
Insurance Contracts and Coverage § 11--Rules in Aid of Interpretation of Contracts--Interpretation
as Question of Law--Coverage as Determined by Policy Language--Commercial General Liability
Policy.
When determining whether a particular insurance policy provides a potential for coverage and
a duty to defend, courts are guided by the principle that interpretation of an insurance policy is
a question of law. The rules governing policy interpretation require courts to look first to the
language of the contract in order to ascertain its plain meaning or the meaning a layperson would
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ordinarily attach to it (Civ. Code, § 1638). Thus, in determining whether allegations in a particular
complaint give rise to coverage under a commercial general liability policy, courts must consider
both the occurrence language in the policy, and the endorsements broadening coverage, if any,
included in the policy terms. An insurance policy provision will be considered ambiguous when it
is capable of two or more constructions, both of which are reasonable. But language in a contract
must be interpreted as a whole, and in the circumstances of the case, and cannot be found to be
ambiguous in the abstract. Courts will not strain to create an ambiguity where none exists.


(5)
Insurance Contracts and Coverage § 107--Extent of Liability of Insurer--Liability and Indemnity
Insurance--Duty to Defend Insured--When Duty Arises.
An insurer has a duty to defend an insured if it becomes aware of, or if the third party lawsuit
pleads, facts giving rise to the potential for coverage under the insuring agreement. This duty,
which applies even to claims that are groundless, false, or fraudulent, is separate from and broader
than the insurer's duty to indemnify. However, where there is no possibility of coverage, there is
no duty to defend. The determination whether the insurer owes a duty to defend usually is made
in the first instance by comparing the allegations of the complaint with the terms of the policy.
Facts extrinsic to the complaint give rise to a duty to defend when they reveal a possibility that the
claim may be covered by the policy. Conversely, where the extrinsic facts eliminate the potential
for coverage, the insurer may decline to defend even when the bare allegations in the complaint
suggest potential liability. This is because the duty to defend, although broad, is not unlimited; it
is measured by the nature and kinds of risks covered by the policy.


[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1136 et seq.]


(6)
Insurance Contracts and Coverage § 107--Extent of Liability of Insurer--Liability and Indemnity
Insurance--Commercial General Liability Policy--Duty to Defend Insured--Economic Losses *5
Causing Emotional and Physical Distress Damages.
A commercial general liability (CGL) insurer of a corporation had no duty to defend a third
party action that sought emotional and physical distress damages caused by the insured's alleged
economic or business torts. The damages sought for emotional and physical distress were
derivative of and inseparable from the third party's allegations of intentional and business torts,
allegations that could not, by themselves, give rise to coverage. The CGL policy language was
standard, providing coverage for bodily injury and tangible property damage. CGL policies do
not provide coverage for economic losses that cause emotional distress; they were never intended
to cover emotional distress damages that flow from an uncovered “occurrence,” and the parties
could not reasonably have expected that coverage would be expanded merely because a claim
of emotional or physical distress was alleged as a result of the economic loss. Accordingly, the



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1638&originatingDoc=Ieb320d40fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113678&cite=6WITSUMChXs1136&originatingDoc=Ieb320d40fab911d983e7e9deff98dc6f&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Waller v. Truck Ins. Exchange, Inc., 11 Cal.4th 1 (1995)
900 P.2d 619, 44 Cal.Rptr.2d 370, 95 Cal. Daily Op. Serv. 6832...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


insurer owed no duty to defend the lawsuit. All allegations in the complaint were related to the third
party's asserted economic loss as a shareholder of the corporation, and shareholder disputes were
not covered. The allegations of the complaint, liberally construed, did not assert a risk potentially
covered under the CGL policy.


(7)
Insurance Contracts and Coverage § 139--Actions--Appeal--Duty to Defend Insured--Commercial
General Liability Policy--Reliance on Appellate Decisions Published After Trial.
A commercial general liability (CGL) insurer of a corporation was able on appeal to rely on two
appellate cases to support its position that it had no duty to defend a third party action that sought
damages based on economic loss, notwithstanding that the two cases were not decided until after
the trial in the present case, and that the insurer's defense was not raised in the trial court or in
the regular briefing in the Court of Appeal. Courts of Appeal routinely consider newly published
case law that was unavailable until after judgment in the trial court. Also, after the two cases were
decided, the insurer got permission to file supplemental briefs. Supplemental briefing is proper
when a court wishes to consider a point of law following the regular briefing of a case on appeal.
Further, the duty to defend issue involved a question of law based on undisputed facts. Thus, the
Court of Appeal had discretion to address the issue even though it had not been raised at trial.
Moreover, judicial decisions are to be applied retroactively. Although the insureds asserted that
they relied on law prior to one of the appellate decisions in deciding what facts needed to be
explored, that the decision was unforeseeable, and that retroactive application of its holding was
contrary to public policy, similar arguments were rejected by the United *6  States Supreme Court.
Also, that appellate decision was not new law; it was a clarification of existing law.


(8)
Insurance Contracts and Coverage § 107--Extent of Liability of Insurer--Liability and Indemnity
Insurance--Commercial General Liability Policy--Duty to Defend Insured in Absence of Published
Judicial Precedent.
A commercial general liability (CGL) insurer of a corporation had no duty to defend a third party
action that sought damages based on economic loss, despite the insureds' assertion that the lack
of legal authority on the duty to defend issue and the uncertainty of the policy interpretation
compelled a duty to defend. While the insurer must look to the facts of the complaint and extrinsic
evidence to determine if there is a potential for coverage and a corresponding duty to defend, the
insurer need not always defend a third party suit absent a published judicial opinion definitively
construing the specific policy provision on which the insurer relies. The determination is usually
made by comparing the allegations of the complaint with the policy terms. If the policy terms
provide no potential for coverage, the insurer acts properly in denying a defense even if that duty
is later evaluated under case law that did not exist at the time of the tender of defense. In this case,
the policy “occurrence” was based on economic loss that resulted in mental and physical damages
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to the third party. CGL policies do not provide coverage for intangible property losses, including
economic losses. Thus, there was no potential for coverage or corresponding duty to defend.


(9)
Insurance Contracts and Coverage § 107--Extent of Liability of Insurer--Liability and Indemnity
Insurance--Commercial General Liability Policy--Duty to Defend Insured--Noncovered
Economic Loss.
A commercial general liability (CGL) insurer of a corporation had no duty to defend a third
party suit seeking emotional distress damages based on noncovered economic loss, despite the
insureds' assertion that the policy's definition of “occurrence” was different from the standard
definition in the CGL policies governing a line of judicial decisions supporting the position that
there was no duty to defend. The insureds relied on a Court of Appeal case to argue that since
the word “accident” was absent from the definition of “occurrence,” and there was no modifying
language for “event” in the occurrence clause, there was a duty to defend in cases involving
intentional economic torts leading to emotional distress. However, that Court of Appeal case did
not question whether “bodily injury” included incidental emotional distress damages flowing from
a noncovered economic loss, as occurred in the present case. Nor did the present case focus on
*7  whether the insureds' conduct was intentional; thus, the difference in the policy language was
irrelevant. Also, rather than merely predominate the complaint, the noncovered acts in the present
case comprised the entire complaint. Finally, any lost reputation and humiliation the third party
suffered was directly related to the uncovered economic loss, and was not a separate occurrence
under the bodily injury clause.


(10a, 10b, 10c)
Insurance Contracts and Coverage § 126--Actions Defenses--Waiver--Insurer's Denial of Claim--
Effect of Insurer's Failure to Mention Every Ground for Denial.
A commercial general liability (CGL) insurer of a corporation, upon issuing a letter denying its
insureds' request to defend them in a third party lawsuit seeking damages derived from economic
losses, did not impliedly waive its right to rely on the defense that the policy did not cover economic
losses, notwithstanding that the letter denying the claim failed to specifically mention that defense.
Waiver requires the insurer to intentionally relinquish its right to deny coverage, and a denial of
coverage on one ground does not, absent clear and convincing evidence to suggest otherwise,
impliedly waive grounds not stated in the denial. (Disapproving to the extent it relies on an
automatic waiver rule: Alta Cal. Regional Center v. Fremont Indemnity Co. (1994) 25 Cal.App.4th
455 [30 Cal.Rptr.2d 841].) A holding that an insurer waives defenses not asserted in connection
with its initial denial of a duty to defend would be inconsistent with established waiver principles
in that it would erroneously imply an intent to relinquish contract rights where no such intent
existed. The facts in the present case did not show that the denial letter indicated an intention on
the part of the insurer to relinquish additional reasons for its denial of a duty to defend. Nor did
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the insureds show that the insurer's actions following its defense denial were inconsistent with
its intent to enforce the terms of the policy. Thus, the insureds failed to show that the insurer's
denial of a defense induced a reasonable belief in the insureds that the insurer intended to waive
additional policy defenses.


(11)
Estoppel and Waiver § 18--Waiver--Definition--Burden of Proof--Waiver as Express or Implied.
Waiver is the intentional relinquishment of a known right after knowledge of the facts. The burden
is on the party claiming a waiver of a right to prove it by clear and convincing evidence that does
not leave the matter to speculation, and doubtful cases will be decided against a waiver. The waiver
may be either express, based on the words of the waiving party, or implied, based on conduct
indicating an intent to relinquish the right.


(12)
Insurance Contracts and Coverage § 126--Actions--Defenses--Waiver as Affirmative Defense--
Waiver Versus Estoppel.
In the *8  insurance context, the terms “waiver” and “estoppel” are sometimes used
interchangeably, even though estoppel requires proof of the insured's detrimental reliance.
Nonetheless, waiver is an affirmative defense, for which the insured bears the burden of proof,
and California courts will find waiver when a party intentionally relinquishes a right or when that
party's acts are so inconsistent with an intent to enforce the right as to induce a reasonable belief
that such right has been relinquished.


(13)
Insurance Contracts and Coverage § 126--Actions--Defenses--Estoppel-- Insurer's Denial of
Claim--Effect of Insurer's Failure to Mention Every Ground for Denial.
A commercial general liability (CGL) insurer, upon issuing a letter denying its insureds' request
to defend them in a third party lawsuit seeking damages for economic loss, was not estopped from
later denying a defense on the ground that economic loss was not covered-a ground not asserted
in the original denial letter. The insureds asserted that the insurer anticipated subsequent case law
supporting the position that economic loss was not covered under CGL policies, yet failed to state
that defense in its denial letter, thus precluding the insureds from developing facts to show the
third party's injury arose from causes other than economic loss. However, the insurer's denial letter
was issued on the ground that the third party lawsuit was essentially a “business dispute” based
on “intentional acts,” which would never have given rise to any potential for CGL coverage. The
denial letter thus adequately explained the basis for the insurer's rejection of a defense. Because
the “occurrence” was the ongoing business dispute between the third party and the insureds,
the allegations in the third party complaint fell outside the scope of coverage. Accordingly, the
insureds' alleged detrimental reliance on the insurer's initial denial letter could not give rise to a







Waller v. Truck Ins. Exchange, Inc., 11 Cal.4th 1 (1995)
900 P.2d 619, 44 Cal.Rptr.2d 370, 95 Cal. Daily Op. Serv. 6832...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


claim for estoppel, since the insureds never reasonably believed, nor could they have reasonably
believed, that the policy provided a potential for coverage.


(14a, 14b)
Insurance Contracts and Coverage § 110--Extent of Liability of Insurer--Duty of Insurer to
Act in Good Faith--Unfair Claims Settlement Practices--Requirement That Insured Demonstrate
Contractual Liability.
Plaintiff insureds could not state causes of action against the commercial general liability (CGL)
insurer of a corporation for either breach of the implied covenant of good faith and fair dealing
or violation of Ins. Code, § 790.03 (unfair business practices), as a result of the insurer's refusal
to defend the insureds against a third party suit seeking emotional distress damages based on
noncovered economic loss. Since there was no contractual liability on *9  the part of the insurer
or its adjuster, inasmuch as the insurer owed no duty to defend the third party action, the insureds
could not assert a valid bad faith claim. If there is no potential for coverage and, hence, no duty to
defend under the terms of the policy, there can be no action for breach of the implied covenant of
good faith and fair dealing because the covenant is based on the contractual relationship between
the insured and the insurer. As for the alleged violation of Ins. Code, § 790.03, there was no
indication that either the insurer or its adjuster unnecessarily delayed in performing its investigative
duties under the policy or misled plaintiffs into believing it would provide either a defense or
coverage to the third party complaint.


(15)
Insurance Contracts and Coverage § 110--Extent of Liability of Insurer--Duty of Insurer to Act in
Good Faith--Unfair Claims Settlement Practices.
When evaluating an insurer's alleged violation of Ins. Code, § 790.03 (unfair business practices),
courts are guided by the principles of first party coverage, and the fact that the insurer owes its
insured an independent duty to process all claims submitted to it in a reasonable manner, and not to
delay the ultimate decision to defend or indemnify, to the insured's prejudice. For example, where
an insurer undertakes a defense under a reservation of rights, and then fails to pursue the defense
in a reasonable manner, the insurer may be subject to penalties under Ins. Code, § 790.03. The
insurance commissioner may also impose administrative sanctions against an insurance company
responsible for committing unfair practices that are independent of the insurance contract and
proscribed by § 790.03.
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Dunn, Chapman, Popik & White, Susan M. Popik, Kathleen M. Wardlaw, McCormick, Bartsow,
Sheppard, Wayte & Carruth, James P. Wagoner, James H. Wilkins, Wendy S. Lloyd, Gregory A.
Floyd, Ropers, Majeski, Kohn & Bentley, Mark G. Bonino, Lawrence O. Monin *10  and Allison
G. Dobbrow as Amici Curiae on behalf of Defendants and Appellants.
Ford & Pedersen, The Ford Law Firm, William H. Ford III, Claudia J. Serviss, Neil Pedersen,
George G. Kim, Michael D. Collins, Paul C. Cook, Osborn & Patton, Osborn, Anderson & Wood,
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Mary-Christine Sungaila, Hill, Wynne, Troop & Meisinger, Kirk A. Pasich, Lori Yankelevits,
Thomas & Elliott, Steve Thomas, Jay Elliott, Brobeck, Phleger & Harrison, David M. Halbreich,
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Munger, Tolles & Olson and Charles D. Siegal as Amici Curiae on behalf of Plaintiffs and
Respondents.


LUCAS, C. J.


We granted review to decide the recurring issue whether a commercial general liability insurer is
required to defend a third party action that seeks incidental emotional distress damages caused by
the insured's noncovered economic or business torts. The Court of Appeal below concluded that
allegations of incidental emotional distress damages flowing from noncovered causes of action fall
outside the scope of a commercial (formerly called comprehensive) general liability (CGL) policy
and present no potential for coverage under the policy. Accordingly, the Court of Appeal reasoned,
because there is no potential for coverage, there is no duty to defend on the part of the insurer.
(Gray v. Zurich Insurance Co. (1966) 65 Cal.2d 263 [54 Cal.Rptr. 104, 419 P.2d 168] [hereafter
Gray].) The Court of Appeal also concluded that if the insurer is under no obligation to defend
or indemnify the third party action, it cannot be found liable for either statutory bad faith (Ins.
Code, § 790.03) or breach of the implied covenant of good faith and fair dealing, for its denial of
a defense. (See, e.g., Love v. Fire Ins. Exchange (1990) 221 Cal.App.3d 1136, 1152 [271 Cal.Rptr.
246] [bad faith claim cannot be maintained unless policy benefits are due].) As we explain, we
affirm the Court of Appeal judgment.


Facts
In 1985, defendant Truck Insurance Exchange, Inc. (hereafter T.I.E.) issued a CGL policy to
plaintiff Marmac, Inc., a California corporation that *11  provides engineering and design services
to aerospace, pharmaceutical, and energy industries. The declarations page of the T.I.E. policy
identified Marmac as the named insured, and contained an endorsement naming Lester Amey,



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=65CALIF2D263&originatingDoc=Ieb320d40fab911d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966130745&pubNum=661&originatingDoc=Ieb320d40fab911d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=Ieb320d40fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=Ieb320d40fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=221CAAPP3D1136&originatingDoc=Ieb320d40fab911d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1152&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1152

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990101127&pubNum=227&originatingDoc=Ieb320d40fab911d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990101127&pubNum=227&originatingDoc=Ieb320d40fab911d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Waller v. Truck Ins. Exchange, Inc., 11 Cal.4th 1 (1995)
900 P.2d 619, 44 Cal.Rptr.2d 370, 95 Cal. Daily Op. Serv. 6832...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


among others, as a named insured. The policy was renewed in 1986, and was substantially identical
(with typographical corrections) to the 1985 policy.


In pertinent part, the T.I.E. policy provided liability coverage for: “all damages which the insured
becomes legally obligated to pay because of ... bodily injury to any person, and ... damage to
property ... to which this insurance applies, caused by an occurrence.” The policy did not provide
personal injury coverage to Marmac directors and officers and specifically excluded coverage for
any insured for bodily injury to a named insured. The policy defined an “occurrence” “as an event,
or series of events, including injurious exposure to conditions, proximately caused by an act or
omission of the insured regardless of the number of persons, vehicles or objects affected by the act
or omission which results, during the policy period, in bodily injury or property damage, neither
expected nor intended from the standpoint of the insured.” Defendant Farmers Insurance Exchange
(Farmers), as T.I.E.'s adjuster, was responsible for handling claims filed by T.I.E. insureds.


Prior to August 29, 1986, plaintiff Waller, Marmac's president, owned 60 percent of Marmac stock.
Amey, Marmac's executive vice-president, owned 40 percent. On August 29, 1986, Waller sold
his stock in equal proportions to employees Hendrix, Akers, Petersen, and Hepple. Thereafter,
Waller resigned from Marmac's board, and Hendrix and Hepple were elected to the board, with
Amey remaining as the third member. Akers subsequently became president of the company, and
Hendrix, Hepple and Petersen became vice-presidents. Amey was thereafter demoted.


Amey sued Marmac, Waller, and the four Marmac officers under 11 causes of action: involuntary
dissolution (Corp. Code, § 1800, subd. (b)(4) & (5)); breach of fiduciary duty; breach of statutory
duty of good faith (id., § 309); interference with prospective economic advantage; breach of
contract; breach of the implied covenant of good faith and fair dealing; breach of duty of good
faith and fair dealing; inducing breach of contract; conspiracy; intentional infliction of emotional
distress; and injunctive relief. The first amended complaint included allegations that Marmac's
board of directors was “guilty of or have knowingly countenanced acts of persistent and pervasive
fraud, mismanagement or abuse of authority and persistent unfairness toward Amey,” and that
they excluded “Amey from any voice in the management [of Marmac]” to deprive him of a
controlling block of stock in *12  the corporation and in order to “gain a controlling interest
in and to freeze Amey, a minority shareholder, out of the corporation.” Amey also accused the
management of Marmac of “self-dealing in voting themselves substantial increases in salary, and
causing [Marmac] to enter into an unreasonable or sham contract of employment with [Waller].”


Amey also accused Waller of disregarding and breaching his fiduciary duties to Amey, failing “to
exercise good faith and due care so as to avoid unfairness to [Amey] by entering into a transaction
to dispose of his dominant or control block of stock in [Marmac] without the slightest regard to
the wishes and interests, and without prior knowledge of [Amey], and for the purpose of gaining
an unfair advantage in the sale or transfer of said controlling block of shares.”
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Amey's 10th cause of action alleged intentional infliction of emotional distress against Waller
and the Marmac officers, and claimed that because of their conduct, Amey “suffered humiliation,
mental anguish, and emotional and physical distress.” Amey alleged that as fiduciaries, Waller and
the Marmac officers' conduct leading up to the involuntary dissolution and wrongful termination
as alleged in the complaint “was outrageous, went beyond all reasonable bounds of decency, was
intentional and malicious and was done for the purpose of causing [Amey] to suffer humiliation,
mental anguish, and emotional and physical distress.” In making these allegations, Amey did not
include Marmac as a named defendant, but nonetheless incorporated all allegations of corporate
misconduct and financial detriment into the cause of action.


One week after the Amey suit was filed, Robert Kull, Marmac's corporate attorney, wrote T.I.E. at
its home office requesting the insurer defend the Amey lawsuit on behalf of all defendants. About
three weeks latter, the letter was forwarded to Farmers' regional liability claims manager in Santa
Ana. The claims manager sought an in-house coverage opinion, but did not act on the defense
question. That issue was forwarded to Farmers' Anaheim branch claims office. Richard Neisser,
manager of the Anaheim office, tentatively concluded that the complaint alleged a noncovered
business dispute. He discussed the matter with William Vaughter, a claims representative, and
instructed Vaughter to investigate the loss and to verify whether the Amey complaint had been
served. Vaughter told Hendrix around December 10 or 11, 1986, that he was going to process the
claim for payment. According to Hendrix, Vaughter then asked whether he was pleased with his
counsel because Farmers could provide counsel if he was not.


On December 29, 1986, the insureds forwarded to Vaughter the total billing (in the amount of
$54,000) for attorney fees incurred in defending *13  the Amey lawsuit. Neisser directed Vaughter
to (1) “transmit to [in house counsel] after you have called and discussed, among other things,
whether the insurer owes a defense and whether there is an obligation under [San Diego Federal
Credit Union v. Cumis Ins. Society, Inc. (1984) 162 Cal.App.3d 358, 364 (208 Cal.Rptr. 494)], (2)
send a reservation of rights letter and (3) make up an office file.” Neisser concluded, based on the
allegations of the complaint, that the policy did not provide coverage for Amey's claims. Neisser
then instructed Vaughter to contact in-house counsel, who advised Vaughter to deny the claim.
Neisser prepared an evaluation recommending “no coverage.”


The regional claims manager (Eastman) concurred in Neisser's decision that the CGL policy did
not provide coverage under the allegations of the Amey complaint. Eastman based his decision on
the following factors: (1) Amey's complaint did not state an occurrence within the policy insuring
clause because Amey was not claiming bodily injury or property damage, and any economic
injuries he suffered were expected or intended from the standpoint of the insureds; (2) the policy
endorsement listed Amey as a named insured and the policy expressly excluded coverage for
liability to named insureds; and (3) Amey was a Marmac employee, and the policy excluded
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coverage for bodily injury suffered by Marmac employees arising out of and in the course of
employment. Eastman testified that the amount of attorney fees already incurred did not influence
his decision to recommend a denial of coverage under the policy.


In January 1987, Eastman directed Neisser: “Please deny the insureds' request with an appropriate
response outlining specifically that since no coverage is available under the policy contract,
nothing can be considered as far as any payment is concerned.” Neisser sent the insureds the
following denial letter:


“We have received your claim for attorney fees in the Lester H. Amey v. Marmac [case].
Accordingly, we have reviewed your policy in its entirety, spoken to your agent, obtained the
opinion of our house counsel and submitted the entire packet of information to our Regional Office
for a decision regarding whether this loss is covered under your policy.


“The claim against Marmac is essentially a shareholder dispute regarding intentional acts
committed by Marmac and their principles [sic]. Intentional Acts are not covered under your
Sentinel business policy or any endorsements taken out by Marmac. Accordingly we are unable
to make payment for legal expenses incurred by Marmac in this matter.”


Marmac's counsel asked for reconsideration of the denial, asserting that Amey's amended
complaint created a potential for coverage under the CGL *14  policy. The request was forwarded
to the regional office, and the office confirmed the “no coverage” decision. Thereafter, Waller,
Marmac, and the Marmac officers successfully defended the Amey action.


Between May and August of 1987, Waller, Marmac, and the four individual defendants filed
separate lawsuits against T.I.E. and Farmers, alleging causes of action for breach of the implied
covenant of good faith and fair dealing, breach of fiduciary duty, fraud, deceit, and negligent
misrepresentation. All plaintiffs sought both compensatory and punitive damages. Waller amended
his pleading to substitute Farmers, Farmers Group, Inc., and Truck Underwriters Association for
several Does. (Waller later dismissed the latter two entities from his complaint.) Marmac and
the other plaintiffs amended their pleadings to substitute Farmers as a party. Two years later the
three actions were consolidated and the parties filed second amended complaints, the subject of
this proceeding. Only Waller's second amended complaint alleged a cause of action for statutory
bad faith pursuant to Insurance Code section 790.03. Marmac, Hendrix, Akers, Petersen, and
Hepple amended their complaints to include a section 790.03 cause of action following the close
of evidence at trial.


After the trial court denied a joint motion for judgment on the pleadings filed by T.I.E. and Farmers,
the parties tried the legal issues to the court. (Code Civ. Proc., § 592.) The court ruled that (1)
Amey's first amended complaint “alleges facts potentially within bodily injury coverage” of the
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T.I.E. policy; (2) as a matter of law, “the occurrence clause in [the policy] gives rise to a duty to
defend in this case”; (3) T.I.E.'s letter to Marmac denying coverage “waived policy based defenses
not specified therein”; and (4) Insurance Code section 533, disallowing coverage for the insured's
“willful” acts, did not excuse T.I.E. from its duty to defend under the policy. The trial court
concluded: “[T]he logical conclusions of all the findings made so far, [is that] as a matter of law
you had a duty to defend.”


Following plaintiffs' opening statements in the jury trial, the trial court granted motions for nonsuit
filed by T.I.E. and Farmers on the following causes of action: breach of fiduciary duty, fraud,
deceit and negligent misrepresentation, as well as claims by Marmac and Hendrix, Petersen, Akers,
and Hepple regarding allegations that T.I.E.'s failure to defend the Amey lawsuit prejudiced their
defense.


The trial court granted plaintiffs' motions for partial directed verdict that T.I.E. breached the
implied covenant of good faith and fair dealing, and that Farmers was jointly and severally liable
with T.I.E. for the breach.


After concluding that both T.I.E. and Farmers violated Insurance Code section 790.03, the jury
returned verdicts in favor of plaintiffs in the *15  following approximate amounts: to Hendrix,
Akers, Petersen, and Hepple, the jury awarded $89,000 for the cost of defending the Amey lawsuit.
Marmac received contract damages in the amount of $349,000 and attorney fees in the amount
of $390,000. (See Brandt v. Superior Court (1985) 37 Cal.3d 813 [210 Cal.Rptr. 211, 693 P.2d
796] [allowing attorney fees for tortious breach of insurance contract].) The jury awarded Waller
contract damages of $144,000, attorney fees of $334,000, lost consulting fees of $227,500 and
emotional distress damages of $250,000.


After originally being deadlocked on the punitive damages issue, the jury returned a nine-to-three
verdict in favor of such damages. It awarded Waller $27 million in punitive damages against
Farmers, and $3 million in punitive damages against T.I.E. Marmac received punitive damages
totaling $26 million, and Hendrix, Akers, Petersen, and Hepple received a total of $4 million in
punitive damages.


On motions for new trial filed by T.I.E. and Farmers, the court ordered the judgment corrected
to eliminate Farmers' liability for policy benefits. The court also ruled that the punitive damages
awarded to Hendrix, Akers, Petersen, and Hepple were excessive.


Both T.I.E. and Farmers appealed and the Court of Appeal reversed the entire judgment after
concluding that T.I.E.'s CGL policy did not provide coverage under the allegations of the Amey
complaint. The Court of Appeal concluded that because Amey's alleged emotional and physical
distress flowed from noncovered economic loss, there was no potential for coverage and hence
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no duty to defend the plaintiffs against the Amey lawsuit. The Court of Appeal summarized its
holding as follows: “Clearly, the Amey lawsuit sets forth nothing more than a business dispute;
the torts alleged in the suit are all business and contract transgressions. Simply put, the gravamen
of the Amey lawsuit is economic loss. In our view, the damages claim for emotional and physical
distress is clearly derivative of and caused by the economic loss suffered by Amey.”


We conclude the Court of Appeal correctly analyzed the duty to defend and coverage issues under
authority from our state and federal courts. Moreover, the finding of no duty to defend in this
context is consistent with the reasonable expectations of the parties when they enter into a contract
for commercial general liability insurance, for it is widely understood by both insureds and insurers
that such policies are not intended to cover economic losses. As we explain, the damages alleged
in Amey's complaint flowed from intangible property losses that could not be considered covered
occurrences under the CGL policy. Likewise, the derivative emotional distress *16  damages
sought by Amey for the plaintiffs' alleged business torts were not covered because they flowed
from the same noncovered acts. Any damages flowing from noncovered losses that may lead to
emotional distress cannot be used to expand coverage where none was intended or bargained for by
the parties. (Keating v. National Union Fire Ins. (9th Cir. 1993) 995 F.2d 154, 156-157 [hereafter
Keating]; McLaughlin v. National Union Fire Ins. Co. (1994) 23 Cal.App.4th 1132, 1150-1151 [29
Cal.Rptr.2d 559] [hereafter McLaughlin].) We begin our analysis with an explanation of a third
party CGL policy and its intended coverage.


Discussion


A. The Commercial General Liability Policy
(1) In pertinent part, a CGL policy, often referred to as a business general liability policy,
provides liability insurance for businesses. The policy is written in two essential parts: the insuring
agreement, which states the risk or risks covered by the policy, and the exclusion clauses, which
remove coverage for risks that would otherwise fall within the insuring clause. (Collin v. American
Empire Ins. Co. (1994) 21 Cal.App.4th 787, 802 [26 Cal.Rptr.2d 391].) Before “even considering
exclusions, a court must examine the coverage provisions to determine whether a claim falls within
[the policy terms].” (Hallmark Ins. Co. v. Superior Court (1988) 201 Cal.App.3d 1014, 1017
[247 Cal.Rptr. 638].) “This is significant for two reasons. First, '... when an occurrence is clearly
not included within the coverage afforded by the insuring clause, it need not also be specifically
excluded.' (Glavinich v. Commonwealth Land Title Ins. Co. (1984) 163 Cal.App.3d 263, 270 [209
Cal.Rptr. 266].)


“Second, although exclusions are construed narrowly and must be proven by the insurer, the burden
is on the insured to bring the claim within the basic scope of coverage, and (unlike exclusions)
courts will not indulge in a forced construction of the policy's insuring clause to bring a claim with
in the policy's coverage.” (Collin v. American Empire Ins. Co., supra, 21 Cal.App.4th at p. 803.)
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Accordingly, the insured has the burden of showing that there has been an “occurrence” within
the terms of the policy. (Ibid.)


(2) The CGL policy restricts coverage to damages “caused by an occurrence,” which, in standard
pre-1986 policies, was defined as an “accident, including continuous or repeated exposure to
conditions, which results in bodily injury or property damage neither expected nor intended
from the standpoint of the insured.” Although more recent policies (including T.I.E.'s policy)
have replaced the term “accident” with “event” (to include gradual events within the concept
of accident), the phrase “neither expected nor intended” focuses coverage on unexpected or
accidental injuries that are *17  fortuitous and not planned or intended. This concept of fortuity
is basic to insurance law. (Chu v. Canadian Indemnity Co. (1990) 224 Cal.App.3d 86, 94-95 [274
Cal.Rptr. 20] (Chu).) Insurance typically is designed to protect against contingent or unknown
risks of harm (Ins. Code, §§ 22, 250), not to protect against harm that is certain or expected. (Chu,
supra, 224 Cal.App.3d at pp. 94-95.) In other words, such insurance generally protects against
risks of loss rather than certainties of loss. (Ibid.; see e.g., Shell Oil Co. v. Winterthur Swiss Ins. Co.
(1993) 12 Cal.App.4th 715, 747 [15 Cal.Rptr.2d 815] [the phrase “expected or intended” precludes
coverage for damage that the insured subjectively intended to be a result of its conduct, as well as
damage that it in fact subjectively foresaw as practically certain to be a result of its conduct].)


(3) Standard CGL policies define bodily injury to mean: “bodily injury, sickness or disease
[including death at any time resulting therefrom] sustained by any person.” (3 Keller & Golub,
Cal. Insurance Law & Practice (1995) ch. 49, General Liability Policies, § 49.14[1], pp. 49-27
to 49-28.)


The property loss section of the standard policy provides coverage for “physical injury or
destruction of tangible property which occurs during the policy term.” The focus of coverage for
property damage is therefore the property itself, and does not include intangible economic losses,
violation of antitrust laws or nonperformance of contractual obligations. (See, e.g., Gulf Ins. Co.
v. L.A. Effects Group, Inc. (9th Cir. 1987) 827 F.2d 574, 578 [no coverage under business general
liability policy for insured's alleged nonperformance of contractual obligations to create special
visual effects for motion picture]; Lassen Canyon Nursery v. Royal Ins. Co. of America (9th Cir.
1983) 720 F.2d 1016, 1018 [business liability policy for property damage does not cover claims for
strictly economic losses caused by insured's alleged antitrust violations]; Montrose Chemical Corp.
v. Superior Court (1993) 6 Cal.4th 287, 303 [24 Cal.Rptr.2d 467, 861 P.2d 1153] [recognizing that
“a suit seeking recovery for injuries to intangible economic interests is not a suit 'of the nature and
kind' covered by a CGL policy”]; Chatton v. National Union Fire Ins. Co. (1992) 10 Cal.App.4th
846 [13 Cal.Rptr.2d 318] [hereafter Chatton] [ruling there was no coverage for emotional distress
damages resulting from investment losses caused by negligent misrepresentation]; Giddings v.
Industrial Indemnity Co. (1980) 112 Cal.App.3d 213, 217 [169 Cal.Rptr. 278] [hereafter Giddings]
[no coverage for intangible economic interests, including breach of securities laws and fraud].)
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As Giddings observed, “strictly economic losses like lost profits, loss of goodwill, loss of the
anticipated benefit of a bargain, and loss of an investment, do not constitute damage or injury to
tangible property covered by a comprehensive general liability policy. [Citations.] A complaint
seeking to recover damages of this nature from an insured falls within *18  the scope of the
insurance coverage only where these intangible economic losses provide 'a measure of damages
to physical property which is within the policy's coverage.' [Citations].” (Id. at p. 219.)


Finally, by statute, and as a matter of public policy, the insurer may not provide coverage for willful
injuries by the insured against a third party. (Ins. Code, § 533.)


The Interpretation of Insurance Contracts
(4) When determining whether a particular policy provides a potential for coverage and a duty to
defend, we are guided by the principle that interpretation of an insurance policy is a question of
law. (AIU Ins. Co v. Superior Court (1990) 51 Cal.3d 807, 818 [274 Cal.Rptr. 820, 799 P.2d 1253]
[hereafter AIU].) The rules governing policy interpretation require us to look first to the language
of the contract in order to ascertain its plain meaning or the meaning a layperson would ordinarily
attach to it. (Civ. Code, § 1638; Reserve Insurance Co. v. Pisciotta (1982) 30 Cal.3d 800, 807
[180 Cal.Rptr. 628, 640 P.2d 764] [hereafter Reserve Insurance].) Thus, in determining whether
allegations in a particular complaint give rise to coverage under a CGL policy, courts must consider
both the occurrence language in the policy, and the endorsements broadening coverage, if any,
included in the policy terms. (Collin v. American Empire Ins. Co., supra, 21 Cal.App.4th at p. 803.)


The fundamental rules of contract interpretation are based on the premise that the interpretation
of a contract must give effect to the “mutual intention” of the parties. “Under statutory rules of
contract interpretation, the mutual intention of the parties at the time the contract is formed governs
interpretation. (Civ. Code, § 1636.) Such intent is to be inferred, if possible, solely from the written
provisions of the contract. (Id., § 1639.) The 'clear and explicit' meaning of these provisions,
interpreted in their 'ordinary and popular sense,' unless 'used by the parties in a technical sense
or a special meaning is given to them by usage' (id., § 1644), controls judicial interpretation. (Id.,
§ 1638.)” (AIU, supra, 51 Cal.3d at pp. 821-822; Bank of the West v. Superior Court (1992) 2
Cal.4th 1254, 1264-1265 [10 Cal.Rptr.2d 538, 833 P.2d 545] [hereafter Bank of the West].) A
policy provision will be considered ambiguous when it is capable of two or more constructions,
both of which are reasonable. (Bay Cities Paving Grading, Inc. v. Lawyers' Mutual Insurance Co.
(1993) 5 Cal.4th 854, 867 [21 Cal.Rptr.2d 691, 855 P.2d 1263].) But language in a contract must be
interpreted as a whole, and in the circumstances of the case, and cannot be found to be ambiguous
in the abstract. (Bank of the West, supra, 2 Cal.4th at p. 1265.) Courts will not *19  strain to create
an ambiguity where none exists. (Reserve Insurance, supra, 30 Cal.3d at p. 807.)


These well-established precepts of insurance coverage guide us in our determination of whether
a particular policy requires a liability insurer to defend a lawsuit filed by a third party against
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the insured. (5) It has long been a fundamental rule of law that an insurer has a duty to defend
an insured if it becomes aware of, or if the third party lawsuit pleads, facts giving rise to the
potential for coverage under the insuring agreement. (Gray, supra, 65 Cal.2d at p. 276; see also
Montrose Chemical Corp. v. Superior Court, supra, 6 Cal.4th at p. 295.) This duty, which applies
even to claims that are “groundless, false, or fraudulent,” is separate from and broader than the
insurer's duty to indemnify. (Gray, supra, 65 Cal.2d at pp. 273-275.) However, “ 'where there is
no possibility of coverage, there is no duty to defend ....' ” (Fire Ins. Exchange v. Abbott (1988)
204 Cal.App.3d 1012, 1029 [251 Cal.Rptr. 620].) Gray and its progeny have made it clear that
the determination whether the insurer owes a duty to defend usually is made in the first instance
by comparing the allegations of the complaint with the terms of the policy. Facts extrinsic to
the complaint give rise to a duty to defend when they reveal a possibility that the claim may be
covered by the policy. (Gray, supra, 65 Cal.2d at p. 276; La Jolla Beach & Tennis Club Inc.
v. Industrial Indemnity Co. (1994) 9 Cal.4th 27, 44 [36 Cal.Rptr.2d 100, 884 P.2d 1048] [test
is whether underlying action for which defense is sought potentially seeks relief within policy
terms].)


Conversely, where the extrinsic facts eliminate the potential for coverage, the insurer may decline
to defend even when the bare allegations in the complaint suggest potential liability. (Saylin v.
California Ins. Guarantee Assn. (1986) 179 Cal.App.3d 256, 263 [224 Cal.Rptr. 493]; State Farm
Mut. Auto. Ins. Co. v. Flynt (1973) 17 Cal.App.3d 538, 548-549 [95 Cal.Rptr. 296].) This is because
the duty to defend, although broad, is not unlimited; it is measured by the nature and kinds of risks
covered by the policy. (Gray, supra, 65 Cal.2d at p. 274; Giddings, supra, 112 Cal.App.3d at p.
218.) With these principles in mind, we proceed with our discussion of T.I.E.'s duties to plaintiffs
under its CGL policy.


B. T.I.E.'s Duty to Defend
(6) The T.I.E. CGL policy insuring language was standard. The company agreed to “pay all
damages which the insured becomes legally obligated to pay because of ... bodily injury to any
person, and ... damage to property ... to which this insurance applies, caused by an occurrence.”
Bodily injury was defined as “sickness or disease” and property damage *20  meant “physical
injury or destruction of tangible property.” The T.I.E. policy also contained the standard exclusions
for “bodily injury to any employee of the insured arising out of and in the course of his employment
by the insured,” and for “the liability of any insured for bodily injury to ... the named insured.”


The policy defined “occurrence” to mean “an event, or series of events, including injurious
exposure to conditions, proximately caused by an act or omission of the insured regardless of
the number of persons, vehicles or objects affected by the act or omission which results, during
the policy period, in bodily injury or property damage, neither expected nor intended from the
standpoint of the insured.” Thus, to demonstrate a potential for coverage under T.I.E.'s policy, an
insured must show the claim he must defend is an alleged act or omission that caused bodily injury
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or tangible property damage (as defined by the policy) to the third party, and that the alleged injury
was neither expected nor intended by the insured.


The first issue we address is whether, under the insuring language and definitions of the liability
policy, T.I.E. owed a duty to defend plaintiffs against Amey's lawsuit based on the fact that
T.I.E.'s CGL policy provided coverage for “property damage” and “bodily injury” caused by an
“occurrence.”


In reversing the trial court judgment, the Court of Appeal focused on the fact that Amey's complaint
alleged emotional and physical distress flowing from an uncovered economic loss. The appellate
court found no duty to defend the underlying lawsuit because the “gravamen” of the complaint
was economic loss. It found the damages for emotional and physical distress were derivative of
and inseparable from Amey's allegations of intentional and business torts, allegations that could
not, by themselves, give rise to coverage under a CGL policy. 1


1 Because the Court of Appeal believed that CGL policies were never intended to cover
conduct that causes economic losses, it did not address (except for brief reference in a
footnote) either the “named insured” or “employee liability” exclusions that may have
provided additional grounds for denying a duty to defend the Amey action. We find it
unnecessary to address alternative grounds for denying a duty to defend in this case.


The Court of Appeal relied principally on three cases (including two cases decided after the trial
in the present matter) to conclude that T.I.E. had no duty to defend the Amey action because
plaintiffs' alleged misconduct (as asserted in the Amey complaint) was not potentially covered by
the T.I.E. policy. (Keating, supra, 995 F.2d at pp. 156-157; McLaughlin, supra, 23 Cal.App.4th at
pp. 1150-1151; Chatton, supra, 10 Cal.App.4th 846.)


In Keating, supra, the United States Court of Appeals for the Ninth Circuit addressed the issue
whether, under California law, an insurer had a duty to *21  defend its insureds against an investor
action alleging that the insureds' conduct in committing securities fraud and other related claims
had caused the plaintiff investors to suffer economic damages that, in turn, resulted in their
suffering from “ 'emotional and physical distress, and impairment of health.' ” (995 F.2d at p. 156.)
The court held the insurer owed no duty to defend the underlying investor lawsuits because the
alleged emotional and physical distress flowed from economic losses, which were not covered by
the CGL policy and therefore did not give rise to a duty to defend. (Ibid.)


The Keating court relied on Allstate Ins. Co. v. Interbank Financial Services (1989) 215
Cal.App.3d 825 [264 Cal.Rptr. 25] (hereafter Allstate), which denied coverage under a CGL policy
for bodily injury in a lawsuit alleging that an investment firm had conspired to convince third party
plaintiffs to make unsound investments. In reaching its conclusion, the Allstate court held that
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“[t]he [liability] policy covers losses resulting from accidental events which cause bodily injury
or property damage, not the giving of professional or investment advice.... Here, although the
insureds attempt to characterize the claims differently, the clear bases of the complaints are that the
insureds gave poor professional advice and the plaintiffs lost money in a tax shelter investment.
[¶] Had these insureds desired to obtain a professional liability policy to protect them from charges
resulting from the performance of professional services, such insurance could have been obtained
[at a higher premium].... [J]ust as an insurer would not reasonably expect that a [CGL] policy
would cover claims for securities fraud, these insureds could not reasonably expect that such claims
would be covered under this policy.” (Id. at pp. 830-831.)


As in Allstate, supra, 215 Cal.App.3d at pages 830-831, the Keating court recognized that
economic or business loss “of the sort alleged by the investors” is not a covered loss within the
meaning of a standard CGL policy. Nor, in the Keating court's view, is emotional and physical
distress induced by (or derivative of) the economic loss a covered event. As the court observed, “It
would expand coverage of these policies far beyond any reasonable expectation of the parties to
sweep within their potential coverage any alleged emotional or physical distress that might result
from economic loss that is itself clearly outside the scope of the policy.” (Keating, supra, 995 F.2d
at p.156.) For this latter statement, the Keating court relied on Chatton, supra, 10 Cal.App.4th
846, a coverage case that is nonetheless applicable to our duty to defend discussion because the
court concluded that a CGL policy does not provide a potential for coverage for allegations based
on economic losses and emotional distress flowing from those losses. (Id. at p. 857.)


In Chatton, several investors sued the directors and officers of Technical Equities, an investment
services company, for fraud, negligent misrepresen *22  tation, breach of fiduciary duty and
negligence. The investors prevailed on their negligence and fraud causes of action and were
awarded damages for both their economic losses and resulting emotional distress, as well as
punitive damages. Following their success at trial, the investors filed a declaratory relief action
against the company's liability insurer to adjudicate coverage. The trial court held, among other
things, that there was coverage under the bodily injury clause because the investors' emotional
distress constituted “bodily injury” under the CGL policy, and that the wrongful activities of
Technical Equities (i.e., security manipulations, note fraud, etc.) were “occurrences” within the
meaning of the same policy.


The Court of Appeal reversed, holding that any emotional distress suffered by the investors due
to their economic losses was not covered by the liability policy even though those losses were
caused by the negligent misrepresentations of Technical Equities officers and directors. (See
Warner v. Fire Ins. Exchange (1991) 230 Cal.App.3d 1029 [281 Cal.Rptr. 635]; Allstate, supra,
215 Cal.App.3d 825; Giddings, supra, 112 Cal.App.3d 213; Fresno Economy Import Used Cars,
Inc. v. United States Fid. & Guar. Co. (1977) 76 Cal.App.3d 272, 279 [142 Cal.Rptr. 681].)
This is so, the court held, because the “bodily injury” clause under a CGL policy “provides
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coverage for bodily injury to the person and for physical injury to, or destruction or loss of use of,
tangible property.” (Chatton, supra, 10 Cal.App.4th at p. 857, some italics omitted.) Recognizing
that the investors' emotional distress claims were “predicated upon the 'bodily injury' clause of
the CGL policy,” the court concluded that the emotional trauma suffered by the investors was
caused by investment or intangible economic losses which, in turn, were caused by the negligent
misrepresentations of the Technical Equities officers. (Id. at p. 860.) The emotional trauma, the
court concluded, fell outside the coverage clauses of the CGL policy. (Id. at p. 858.)


The present Court of Appeal also relied on McLaughlin, supra, 23 Cal.App.4th 1132, 1150, another
case involving Technical Equities officers and directors, decided after the Keating and Chatton
cases. One issue in McLaughlin was whether the insurer had a duty to defend against an action
alleging that the insureds' conduct had caused the investor plaintiffs to suffer economic damages
and resultant mental, physical and emotional distress. (Ibid.) The McLaughlin court followed the
reasoning of Keating, supra, 995 F.2d 154, and Chatton, supra, 10 Cal.App.4th 846, to reverse a
multimillion-dollar, bad faith judgment against Technical Equities's insurer, National Union Fire
Insurance Company of Pittsburgh, Pa., and to conclude the insurer owed no duty to defend under
the bodily injury and property damage clauses because none of the damages sought was allowed
under the CGL policy. *23


The McLaughlin court observed, “[p]laintiffs' physical and emotional distress derived from their
investment loss which in turn was negligently inflicted upon them by the insureds. First, the
property damage coverage under the CGL extends only to physical injury to, or destruction or
loss of use of, 'tangible property.' Damage for lost profits, loss of investment or other harm to
one's economic interest constitute injuries to intangible property which by definition fall outside
the scope of the [CGL] policy. (Chatton, supra, 10 Cal.App.4th at pp. 857-858.) [¶] Second,
since [p]laintiffs' physical distress was induced by an uncovered economic loss it defies reason
that bodily injury coverage would nevertheless independently obtain.” (McLaughlin, supra, 23
Cal.App.4th at p. 1150, italics in original.)


We agree with the Court of Appeal below that Keating, Chatton, and McLaughlin properly
determined that CGL policies do not provide coverage for economic losses that cause emotional
distress. As we have observed, the CGL policy provides coverage for “occurrences” that cause
bodily injury or tangible property losses. (Giddings, supra, 112 Cal.App.3d at p. 217.) These
policies were never intended to cover emotional distress damages that flow from an uncovered
“occurrence,” and the parties could not reasonably have expected that coverage would be expanded
merely because a claim of emotional or physical distress is alleged as a result of the economic loss.
(Keating, supra, 995 F.2d at p. 157, fn.1.) Accordingly, when we apply this rule to the present case
and look to the allegations of the Amey complaint compared with the terms of T.I.E.'s CGL policy,
we conclude that T.I.E. owed no duty to defend the Amey lawsuit. (Gray, supra, 65 Cal.2d at p.
276.) All allegations in the Amey complaint were related to Amey's asserted economic loss as a
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Marmac shareholder, and, as T.I.E. noted in its denial letter, shareholder disputes are not covered
by its policy. In sum, the allegations of the Amey complaint, liberally construed, did not assert a
risk potentially covered under T.I.E.'s CGL policy. Nonetheless, plaintiffs make several procedural
arguments urging this court to recognize a duty to defend based on the allegations of the complaint.


(7) First, plaintiffs contend that T.I.E. and Farmers should not be allowed to rely on either Keating
or McLaughlin, or their theory of no coverage for economic losses, because those cases were not
decided until after the trial in the present matter was complete. Moreover, plaintiffs contend the
“economic loss” issue cannot be considered because it was not raised in the trial court or in the
regular briefing in the Court of Appeal.


Both arguments fail. As T.I.E. and Farmers observe, Courts of Appeal routinely consider newly
published case law that was not available until after entry of judgment in the trial court. (See, e.g.,
Hattersley v. American *24  Nucleonics Corp. (1992) 3 Cal.App.4th 397, 402 [4 Cal.Rptr.2d 331]
[rejecting claim that appellant should be foreclosed from relying on theory of law espoused in
newly decided Court of Appeal opinion]; see also Cal. Rules of Court, rule 29.3(a) [“When a party
desires to present new authorities ... not available in time to have been included in the party's brief
on the merits, the party may serve and file a supplemental brief ....”].)


Moreover, after the Keating and McLaughlin cases were decided, T.I.E. (and Farmers) sought, and
obtained permission, to file supplemental briefs. As the Court of Appeal observed, supplemental
briefing is proper when a court wishes to consider a point of law following the regular briefing
of a case on appeal. (See Meier v. Ross General Hospital (1968) 69 Cal.2d 420, 423-424, fn. 1
[71 Cal.Rptr. 903, 445 P.2d 519]; Kievlan v. Dahlberg Electronics, Inc. (1978) 78 Cal.App.3d 951,
957, fn. 5 [144 Cal.Rptr. 585].)


Second, as T.I.E., Farmers, and the Court of Appeal observe, the duty to defend issue involves a
question of law based on undisputed facts. Under settled law, the Court of Appeal had discretion
to address the issue even though it had not been raised in the trial court. (Canaan v. Abelnour
(1985) 40 Cal.3d 703, 733, fn. 17 [221 Cal.Rptr. 468, 710 P.2d 268, 69 A.L.R.4th 915]; see Ward
v. Taggart (1959) 51 Cal.2d 736, 742 [336 P.2d 534] [new theory pertaining to question of law on
facts appearing in the record may be raised for the first time on appeal].)


In a related context, plaintiffs assert the Court of Appeal should not have applied Keating or
McLaughlin “retroactively” because both cases represent new law that should not be used to justify
T.I.E.'s denial of a defense to the Amey action. Plaintiffs also claim that any uncertainty on legal
questions of policy interpretation compels a defense of a third party lawsuit until the issue is
resolved by controlling authority.
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These claims ignore the general rule that judicial decisions are to be applied retroactively. (Newman
v. Emerson Radio Corp. (1989) 48 Cal.3d 973, 978-982 [258 Cal.Rptr. 592, 772 P.2d 1059]
[“general rule that judicial decisions are given retroactive effect is basic to our legal tradition”];
Evangelatos v. Superior Court (1988) 44 Cal.3d 1188, 1207 [246 Cal.Rptr. 629, 753 P.2d 585]
[relying on general rule of retroactive application of judicial decisions]; see also Harper v. Virginia
Dept. of Taxation (1993) 509 U.S. 86, 96 [125 L.Ed.2d 74, 86, 113 S.Ct. 2510, 2517] (hereafter
Harper) [stating that in general, civil decisions “must be given full retroactive effect in all cases
still open on direct review and as to all events, regardless of whether such events predate or postdate
our announcement of the rule”].)


Notwithstanding the general rule on retroactive application of case law, plaintiffs assert that
neither Keating nor McLaughlin should apply to their *25  bad faith action because they relied on
pre-Keating law “in deciding what facts needed to be explored in the Amey suit.” Plaintiffs also
assert that Keating was an unforseeable decision, and retroactive application of its holding would
be contrary to the public policy behind the duty to defend.


Similar arguments were rejected by the high court in Harper, supra, 509 U.S. at p. 96 [125 L.Ed.2d
at p. 86, 113 S.Ct. at p. 2517]. The Harper court found unmeritorious the argument that a court
should consider the equities of each individual case in deciding the question of retroactivity. (Cf.
Newman v. Emerson Radio Corp., supra, 48 Cal.3d at pp. 986-987.) Moreover, the Ninth Circuit's
decision in Keating was not new law; rather it was a clarification of the law as it existed when
plaintiffs tendered their defense to T.I.E. Thus, T.I.E. may rely on Keating to defend the position it
took at the time of tender, and its position here, that there was no possibility of coverage under the
facts alleged or otherwise known to T.I.E. Indeed, the Keating decision was but a logical extension
of the principle, well established at the time T.I.E. denied a defense in the Amey action (see e.g.,
Lassen Canyon Nursery, supra, 720 F.2d 1016, 1018; Giddings, supra, 112 Cal.App.3d 213, 219;
Fresno Economy Import Used Cars, Inc., supra, 76 Cal.App.3d 272, 279), that a CGL policy does
not cover intangible economic loss. (Keating, supra, 995 F.2d at p. 156.)


(8) Plaintiffs' related claim, that the lack of authority on the duty to defend issue required a defense
by T.I.E. of the Amey lawsuit because “uncertainty of policy interpretation compels a duty to
defend in this case,” is equally unmeritorious. Plaintiffs misinterpret CNA Casualty of California
v. Seaboard Surety Co. (1986) 176 Cal.App.3d 598, 605 [222 Cal.Rptr. 276] (hereafter CNA
Casualty) (criticized on other grounds in Montrose v. Superior Court, supra, 6 Cal.4th at pp. 297,
298). CNA Casualty held that: “An insurer's duty to defend must be analyzed and determined on
the basis of any potential liability arising from facts available to the insurer from the complaint or
other sources available to it at the time of the tender of defense.” (176 Cal.App.3d at p. 605, italics
in original.) As the Court of Appeal below observed, CNA Casualty simply recites the settled rule
that the insurer must look to the facts of the complaint and extrinsic evidence, if available, to
determine whether there is a potential for coverage under the policy and a corresponding duty to
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defend. CNA Casualty does not hold, as plaintiffs suggest, that the insurer must always defend a
third party lawsuit absent a published judicial opinion definitively construing the specific policy
provision on which the insurer relies, or, as plaintiffs assert, “until the extent of 'the policy coverage'
is legally certain,” to deny the defense. This has never been the law. (See, e.g., McLaughlin, supra,
23 Cal.App.4th at p. 1152 [duty to defend depends on facts in complaint; where only potential for
liability *26  turns on resolution of legal question, there is no duty to defend]; citing State Farm
Mut. Auto. Ins. Co. v. Longden (1987) 197 Cal.App.3d 226, 233 [242 Cal.Rptr. 726].)


As plaintiffs themselves observe, the determination whether the insurer owes a duty to defend
usually is made in the first instance by comparing the allegations of the complaint with the terms
of the policy. (Gray, supra, 65 Cal.2d at p. 276.) If the terms of the policy provide no potential
for coverage, as in this case, the insurer acts properly in denying a defense even if that duty
is later evaluated under case law that did not exist at the time of the defense tender. (Ibid.; see
Giddings, supra, 112 Cal.App.3d 213; see also Coit Drapery Cleaners, Inc. v. Sequoia Ins. Co.
(1993) 14 Cal.App.4th 1595, 1608-1609 [18 Cal.Rptr.2d 692] [affirming summary judgment for
insurer based on numerous cases decided after insurer refused to defend]; Standard Fire Ins. Co.
v. Peoples Church of Fresno (9th Cir. 1993) 985 F.2d 446, 448-451 [applying Bank of the West,
supra, 2 Cal.4th 1254, to relieve insurers of obligation to defend action pending when Bank of
the West was decided].)


Here, the terms of the policy provided coverage for an “occurrence,” meaning an event proximately
caused by the insured's act or omission that causes either bodily injury or tangible property
damage neither expected nor intended from the standpoint of the insured. The event in this
case that led to Amey's complaint was the purposeful conduct of Waller and Marmac in
allegedly mismanaging Marmac property, manipulating the value of Marmac stock, disregarding
Amey's rights as a minority shareholder, violating the corporate bylaws, interfering with Amey's
prospective economic advantage and inducing Waller to breach his stock-sale contract with Amey.
This conduct, according to plaintiffs eventually resulted in financial detriment to Amey and was
the reason he suffered “humiliation, mental anguish, and emotional and physical distress.” Thus,
the alleged policy “occurrence” under which T.I.E. evaluated coverage was based entirely on
economic acts or events that resulted in economic injury and mental and physical damages to
Amey. At no point did Amey allege an “occurrence” that could have triggered liability and thus
a duty to defend, i.e., an event based on a noneconomic act causing either emotional distress or
bodily injury.


Plaintiffs claim that the “plain meaning of the words [in the insuring clause] would lead the insured
to reasonably expect the insurer to defend him against suits seeking damages for bodily injuries
caused by an occurrence as defined.” This argument is misleading, for it ignores the fact that the
occurrence or act leading to coverage must be an injury to tangible property, not to one's economic
interest. It is well established that CGL *27  policies do not provide coverage for intangible
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property losses, including economic losses. (Chatton, supra, 10 Cal.App.4th 846, 850; Giddings,
supra, 112 Cal.App.3d 213.) Both Keating and McLaughlin apply the Chatton and Giddings rule,
notwithstanding the fact that the insureds in those cases alleged both mental and physical distress
caused by the economic occurrence. Because the alleged “occurrence” here was the creation of
economic loss to Amey, harmful enough to result in his removal from the company, there is no
potential for coverage and no corresponding duty to defend under the policy, regardless of the
damages allegedly suffered by Amey as a result of that loss.


Plaintiffs next criticize Chatton (and, indirectly, Keating and McLaughlin) for creating an
“economic loss” exclusion by allegedly confusing the definitions of “bodily injury” and “property
damage” as they appeared in the CGL policy. This “economic loss exclusion,” plaintiffs claim,
“is an unwarranted expansion and attenuation of the holding in Giddings v. Industrial Indemnity
Co., supra, 112 Cal.App.3d 213,” which simply held that purely economic losses do not constitute
tangible property losses under a CGL policy. (Giddings, supra, 112 Cal.App.3d at pp. 218-219.)


Plaintiffs claim that Chatton created an “economic loss” exclusion by erroneously eliminating the
separate and independent nature of “bodily injury” coverage and “property damage” coverage in
a CGL policy. They argue that Chatton would require covered property damage as a prerequisite
to bodily injury and thereby eviscerate the separate and independent coverage for bodily injury
resulting from an occurrence, and criticize Chatton's reliance on cases defining “tangible property
loss.” (See, e.g., Allstate, supra, 215 Cal.App.3d 825, 830 [economic or contractual losses not
tangible property losses in CGL policy]; Kruse v. Bank of America (1988) 202 Cal.App.3d 38, 67
[248 Cal.Rptr. 217] [emotional distress damages not recoverable as element of fraud].)


We agree with the Court of Appeal that plaintiffs' criticism of the Chatton analysis is unwarranted.
As the Court of Appeal observed, when the third party complaint alleges emotional and/or physical
distress flowing from economic losses—as was the case in Chatton, Keating, and McLaughlin as
well as in the present lawsuit—the occurrence or event that causes damages is an economic loss.
There is no separate “bodily injury” occurrence within the terms of the policy. Thus, the injured
party's claim that he suffered incidental emotional distress flows directly from the economic
occurrence and, hence, is not covered by the CGL policy.


As the Court of Appeal also noted, the result reached by the courts in Chatton, Keating, and
McLaughlin is consistent with the reasonable expectations of the parties when they enter into an
insurance contract for CGL *28  coverage. It is simply not within the intent of parties to a CGL
contract that the “bodily injury” provision would require the insurer to defend a third party lawsuit
in which uncovered economic loss is the gravamen of the complaint.


(9) Plaintiffs also attempt to distinguish this case from Chatton, Keating, and McLaughlin on
the ground that the definition of “occurrence” in the T.I.E. policy is different from the standard
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definition found in the policies governing the above cases. In the T.I.E. policy, the word “accident”
is absent from the definition of “occurrence,” and there is no modifying language for “event or
series of events” in the occurrence clause. Plaintiffs claim this indicates that the volitional nature of
the occurrence or event leading to coverage is irrelevant, and the T.I.E. policy therefore potentially
covers intentional or purposeful acts. Plaintiffs rely on United Pacific Ins. Co. v. McGuire Co.
(1991) 229 Cal.App.3d 1560, 1564 [281 Cal.Rptr. 375] (hereafter United Pacific) to support their
contention.


The issue in United Pacific, supra, 229 Cal.App.3d at page 1563, was whether a plaintiff's claim
of wrongful termination that allegedly resulted in mental distress was an “event” within the
meaning of a policy endorsement that defined “occurrence” to mean “ 'an accident, an event or a
continuous or repeated exposure to conditions which results, during the policy period, in bodily
injury or property damage neither expected nor intended by the insured.' ” (Italics omitted.) The
United Pacific court held that the expanded policy “definition of occurrence provides coverage
for intentional actions (subject to the statutory limitations of Ins. Code, § 533) that result in
bodily injury but excludes coverage for those elements of damages that were expected or intended
by the insured.” (United Pacific, supra, 229 Cal.App.3d at p. 1566, italics added.) Thus, the
defendants were covered for the intentional act of terminating the plaintiff, as long as the result of
the termination—i.e., emotional distress-was not intended by the defendants. (Ibid.)


Plaintiffs assert that United Pacific supports their argument for a duty to defend in cases involving
intentional economic torts that lead to emotional distress. The argument is misplaced. First, in
contrast to the present case, the United Pacific court did not question whether coverage for “bodily
injury” includes incidental emotional distress damages that may flow from a noncovered loss. In
addition, as the Court of Appeal below observed, the issue we address does not focus on whether
plaintiffs' actions toward Amey were intentional; thus, this difference in the policy language is
irrelevant.


Finally, plaintiffs assert that the Court of Appeal disregarded the rule set forth by this court in
*29  Horace Mann Ins. Co. v. Barbara B. (1993) 4 Cal.4th 1076 [17 Cal.Rptr.2d 210, 846 P.2d
792] (hereafter Horace Mann). There, a student sued her teacher primarily for sexual misconduct,
but included allegations of negligence in her complaint. The defendant's general liability policy
provided for coverage “ 'as a result of any claim arising out of an occurrence in the course
of the insured's educational employment activities, and caused by any acts or omissions of the
insured ....' ” (Id. at pp. 1079-1080.) A majority of this court held that the insurer must provide a
defense under the complaint of any claim potentially covered, even though the noncovered claims
predominated the action: “Horace Mann contends that [defendant's] alleged misconduct apart from
the molestation could not possibly give rise to liability because the admitted molestation is the
'dominant factor' in this case. The argument misconceives the role of the court in determining the
duty to defend. We look not to whether noncovered acts predominate in the third party's action, but
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rather to whether there is any potential for liability under the policy. [Citation.] Since an insurer has
a duty to defend the entire third party action if any claim encompassed within it potentially may be
covered ... the mere fact that Horace Mann could not indemnify [defendant] for the molestation did
not eliminate its duty to defend other, possibly covered claims.” (Id. at p. 1084, italics in original.)


Plaintiffs are correct that the complaint for sexual misconduct in Horace Mann, supra, 4 Cal.4th
at pages 1079-1080, alleged potentially covered negligent acts. By contrast, the Amey complaint
alleged no potentially covered acts because all allegations were based on the occurrence of
business torts, corporate mismanagement and other equally noncovered acts. Moreover, rather
than predominate, the noncovered acts in this case comprised the entire complaint. Thus, the facts
on which Amey based his theory of intentional infliction of emotional distress were identical
business and contract transgressions on which he based the remainder of his complaint. Unlike
the complaint in Horace Mann, supra, 4 Cal.4th 1076, therefore, the Amey complaint gave rise to
no potential for coverage under T.I.E.'s CGL policy, and hence no duty to defend. (Gray, supra,
65 Cal.2d at p. 276.)


Plaintiffs also argue that in addition to the alleged emotional and physical distress, the Amey
complaint asserted loss in reputation and humiliation that did not arise from the occurrence of
economic loss and should give rise to a duty to defend under Horace Mann, supra, 4 Cal.4th 1076.
This claim is equally unavailing. Plaintiffs assert that Amey's complaint arguably alleged conduct
resulting in uncovered “bodily injury” as well as potentially covered conduct. For example,
plaintiffs claim that although Amey's allegations of physical distress were generally alleged to
have been caused by all of the acts set forth in the complaint, his bodily injury allegations were
not specific as to “root causes.” Plaintiffs note that Amey's allegations were broad and *30  varied
and alleged that plaintiffs' conduct in changing Amey's job description humiliated him in front of
others. In addition, Amey alleged he was upset and distressed by being excluded from the board
and shareholder meetings and the decisionmaking process. Amey was also upset that despite his
implicit trust in Waller for over 16 years, Marmac's officers entered into a secret stock transaction
causing Amey fear, anger, and a sense of betrayal. Indeed, plaintiffs observe, Amey was distressed
because he felt he was being forced out of Marmac, a company he felt he owned and which he
helped build. Plaintiffs contend that for T.I.E., Farmers, “and the Court of Appeal to claim that,
as a matter of law on undisputed facts, all such allegations necessarily or entirely flowed from
economic loss, is, respectfully, incomprehensible.”


As T.I.E., Farmers, and the Court of Appeal observe, however, any lost reputation and humiliation
Amey may have suffered was, like the emotional and physical distress alleged in the Amey
complaint, directly related to the uncovered business torts and economic loss. That plaintiffs'
alleged business torts may have caused Amey to feel betrayed, angry or distressed, does not
transform those feelings into a separate occurrence under the bodily injury clause of the CGL
policy.
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C. Waiver and Estoppel
(10a) The trial court ruled that, as a matter of law, T.I.E.'s denial letter of January 16, 1987, “waived
policy based defenses not specified therein.” On appeal, T.I.E. challenged the trial court's ruling,
but the Court of Appeal declined to reach the issue after concluding there was no potential of
coverage under the policy. Plaintiffs now assert that even if Chatton, Keating, and McLaughlin
correctly preclude coverage for emotional distress damages arising from an economic occurrence,
T.I.E. nonetheless should have been required to provide a defense to the Amey action on the ground
that a liability insurer that refuses to defend a suit on a specified ground impliedly waives all other
nonspecified grounds it knew or would have discovered by a reasonable investigation.


In their opening briefs, plaintiffs assert that in addition to waiver of defenses based on T.I.E.'s denial
letter, T.I.E.'s “conduct over the past seven years, particularly the failure to raise the 'Keating' issue
in its denial letter and subsequent failure to raise the issue during litigation, evidences an objective
intent to waive its right to rely on the issue.” We address the waiver issue notwithstanding the
Court of Appeal's refusal to do so, and despite the fact that it was not actually pleaded by plaintiffs
at the trial court level, because it was a basis for the trial court's findings and is an important *31
recurring issue that requires our attention. We conclude that an insurer does not impliedly waive
coverage defenses it fails to mention when it denies the claim.


1. Waiver
As noted above, T.I.E. denied a defense to the Amey action because it believed the CGL policy
provided no potential for coverage for what its claims managers believed was essentially a
“shareholder dispute” giving rise to uncovered “intentional acts.” Plaintiffs assert that because
T.I.E.'s denial letter failed to state specifically that the policy did not cover “economic losses,”
T.I.E. waived its right to rely on Keating and its progeny in denying a duty to defend. In essence,
we are asked to consider whether the doctrine of waiver may be invoked to create coverage for
losses that the CGL policy by its terms did not cover. We address this issue, notwithstanding the
antiwaiver clause in T.I.E.'s policy. That clause states the insurer does not waive rights or terms
under the policy in the absence of an endorsement and focuses on the terms and conditions of the
policy itself, rather than on the insurer's claims practices. In sum, the clause does not affect the
insured's right to assert waiver of defenses in a denial letter.


(11) Case law is clear that “ '[w]aiver is the intentional relinquishment of a known right after
knowledge of the facts.' [Citations.] The burden ... is on the party claiming a waiver of a right
to prove it by clear and convincing evidence that does not leave the matter to speculation, and
'doubtful cases will be decided against a waiver' [citation].” (City of Ukiah v. Fones (1962) 64
Cal.2d 104, 107-108 [48 Cal.Rptr. 865, 410 P.2d 369]; DRG/Beverly Hills, Ltd. v. Chopstix Dim
Sum Cafe & Takeout III, Ltd. (1994) 30 Cal.App.4th 54, 60 [35 Cal.Rptr.2d 515] [“ ' ”Waiver
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always rests upon intent.“ ' ”]; Brookview Condominium Owners' Assn. v. Heltzer Enterprises-
Brookview (1990) 218 Cal.App.3d 502, 512 [267 Cal.Rptr. 76]; National Union Fire Ins. Co. v.
Siliconix Inc. (N.D.Cal. 1989) 726 F.Supp. 264, 270 [applying California law, and finding no
waiver in absence of evidence insurer had intentionally relinquished right to contest coverage].)
The waiver may be either express, based on the words of the waiving party, or implied, based
on conduct indicating an intent to relinquish the right. (Brookview Condominium Owners' Assn.,
supra, 218 Cal.App.3d at p. 513.)


(10b) As T.I.E. observes, California courts have applied the general rule that waiver requires
the insurer to intentionally relinquish its right to deny coverage and that a denial of coverage
on one ground does not, absent clear and convincing evidence to suggest otherwise, impliedly
waive grounds not stated in the denial. ( *32  State Farm Fire & Casualty Co. v. Jioras (1994) 24
Cal.App.4th 1619, 1628, fn. 7 [29 Cal.Rptr.2d 840] [“Waiver depends solely on the intent of the
waiving party, and is not established merely by evidence the insurer failed to specify the exclusion
in a letter reserving rights.”]; cf. Titan Corp. v. Aetna Casualty & Surety Co. (1994) 22 Cal.App.4th
457, 467 [27 Cal.Rptr.2d 476]; Velasquez v. Truck Ins. Exchange (1991) 1 Cal.App.4th 712, 722
[5 Cal.Rptr.2d 1] [“Whether a waiver has occurred depends solely on the intention of the waiving
party. [Citation.] An intention to waive a limitations provision is not evinced by the failure to raise
that point in a letter denying a claim.”]; California Union Ins. Co. v. Poppy Ridge Partners (1990)
224 Cal.App.3d 897, 902 [274 Cal.Rptr. 191] [insurer's reliance on particular policy provision
to deny coverage does not preclude insurer from later claiming rights under other provisions];
contra, Alta Cal. Regional Center v. Fremont Indemnity Co. (1994) 25 Cal.App.4th 455, 466 [30
Cal.Rptr.2d 841] [dictum stating that where insurance contract does not provide coverage but
insurer fails to assert correct ground for denying coverage, automatic waiver doctrine permits
insured to receive coverage where none exists].)


Of the 33 sister states to consider the issue, 32 agree with the California rule. (See, e.g., Schiff
Assoc. v. Flack (1980) 51 N.Y.2d 692, 699 [435 N.Y.S.2d 972, 417 N.E.2d 84] [no waiver of
coverage defenses by failure to assert them in disclaimer notice]; Tobi Engineering v. Nationwide
Mut. Ins. (1991) 214 Ill.App.3d 692 [158 Ill.Dec. 366, 574 N.E.2d 160, 162] [insurer not required to
assert all defenses to liability in denial letter to insured]; Terre Haute First Nat. v. Pacific Employers
(Ind.App. 1993) 634 N.E.2d 1336, 1337 [no waiver of defenses to coverage in absence of prejudice
to insured]; and cases cited in Berg & O'Connell, Waiver and Estoppel Without Waste: Titan Corp.
v. Aetna Casualty & Surety Co. (1995) 17 Ins. Litig. Rptr. 13, 19, fn. 59.) Still other states have held
that the doctrine of waiver cannot be applied to expand coverage. (See, e.g., Pearce v. American
Defender Life Ins. Co. (1986) 316 N.C. 461 [343 S.E.2d 174, 177].) Only one state has held that
an insurer waives coverage defenses not stated in its initial denial letter. (Armstrong v. Hanover
Insurance Company (1971) 130 Vt. 182 [289 A.2d 669, 672].)
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Notwithstanding the foregoing weight of authority, plaintiffs rely on the automatic waiver rule
announced in dictum in McLaughlin v. Connecticut General Life Ins. Co. (N.D.Cal. 1983) 565
F.Supp. 434. In attempting to predict what this court would do when faced with the waiver issue,
the McLaughlin v. Connecticut General Life court held that “an insurance company which relies
on specified grounds for denying a claim thereby waives the right to rely in a subsequent litigation
on any other grounds which a reasonable investigation would have uncovered.” (Id. at p. 451.)
The federal *33  district court relied on this court's decisions recognizing the insurer's duty to
conduct a reasonable investigation in order to comply with the covenant of good faith and fair
dealing. (Ibid.; see also Egan v. Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809 [169 Cal.Rptr.
691, 620 P.2d 141].)


T.I.E. and Farmers assert McLaughlin v. Connecticut General Life Ins. Co., supra, 565 F.Supp.434,
has been superseded by the Ninth Circuit decision in Intel Corp. v. Hartford Acc. & Indem. Co.
(9th Cir. 1991) 952 F.2d 1551, 1559 (hereafter Intel), which concluded that “in McLaughlin it was
necessary to find waiver to protect insureds who had been misled by the insurer's statements as to
the denial of coverage.” (Intel, supra, 952 F.2d at p. 1560.) Nonetheless, the Intel court rejected
application of an automatic waiver rule and determined that under California law, an insurer waives
defenses to coverage not asserted in its denial only if the insured can show misconduct by the
insurer or detrimental reliance by the insured. (Ibid.; see Aceves v. Allstate Ins. Co. (S.D.Cal. 1993)
827 F.Supp. 1473, 1476-1477 [under Intel insurer may raise all available defenses to coverage at
any time unless the insured proves detrimental reliance].) Plaintiffs urge us to reject the reasoning
of Intel on the grounds that it (1) blurs the waiver-estoppel doctrines and erroneously applies the
estoppel doctrine of detrimental reliance to issues involving waiver, (2) would preclude prompt,
summary adjudication of legal issues pertinent to the meaning of the words of denial, and (3)
would lead to a proliferation of bad faith lawsuits. Plaintiffs assert that the McLaughlin automatic
waiver rule “provides an incentive for carriers to promptly disclose bases for denial [and] reduces
or eliminates litigation by means of a rule easy to understand and apply.”


We agree with Intel, supra, 952 F.2d at page 1559, and decline to follow the McLaughlin rule of
automatic waiver. A holding that an insurer waives defenses not asserted in its initial denial of a
duty to defend would be inconsistent with established waiver principles by erroneously implying
an intent to relinquish contract rights where no such intent existed. Such a conclusion would
contradict the holdings of the majority of California and sister-state cases addressing the waiver
issue. (See, e.g., Velasquez v. Truck Ins. Exchange, supra, 1 Cal.App.4th 712, 722.)


(12),( 10c) As the Intel court recognized, in the insurance context the terms “waiver” and
“estoppel” are sometimes used interchangeably, even though estoppel requires proof of the
insured's detrimental reliance. (Intel, supra, 952 F.2d at p.1560.) Nonetheless, as the Intel court
observed, “[w]aiver is an affirmative defense, for which the insured bears the burden of proof,”
and “California courts will find waiver when a party intentionally relinquishes a right or when that
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party's acts are so inconsistent with an *34  intent to enforce the right as to induce a reasonable
belief that such right has been relinquished.” (Id. at p. 1559.) The present facts do not show that
T.I.E.'s denial letter indicated an intention on the part of the insurer to relinquish additional reasons
for denial of a duty to defend. Nor have plaintiffs shown that T.I.E.'s actions following its defense
denial were inconsistent with its intent to enforce the terms of the policy. Accordingly, plaintiffs
have not shown that T.I.E.'s denial of a defense induced a reasonable belief in plaintiffs that T.I.E.
intended to waive additional policy defenses. To the extent Alta Cal. Regional Center v. Fremont
Indemnity Co., supra, 25 Cal.App.4th at page 466, relies on McLaughlin v. Connecticut General
Life, Ins. Co., supra, 565 F.Supp. 434, and its rule of automatic waiver, it is disapproved.


2. Estoppel
(13) Plaintiffs also assert that notwithstanding our resolution of the McLaughlin waiver issue,
T.I.E. should be estopped from denying a duty to defend on the basis of Keating and its progeny
because the insurer anticipated the Keating decision at the time it denied a defense to the Amey
action, but failed to state “economic loss” as a reason for denying a defense in its denial letter. This
allegedly “wrongful conduct” by the insurer, plaintiffs claim, precluded plaintiffs from developing
“facts [showing that] Amey's alleged bodily injury arose from causes other than economic loss.”


As T.I.E. observes, however, proof of estoppel requires a showing of detrimental reliance by the
injured party. (See State Farm Fire Casualty co. v. Jioras, supra, 24 Cal.App.4th at pp. 1627-1628;
11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, § 177, p. 859.) Plaintiffs do not show
how they relied to their detriment on T.I.E.'s grounds for denial. In the absence of any such proof,
plaintiffs cannot show detrimental reliance on the grounds for denial of a defense.


In the present case, T.I.E.'s letter denying a defense and coverage on the ground that the Amey
complaint represented nothing more than a “shareholder dispute” based on “intentional acts”
unequivocally informed plaintiffs that the insurer was denying coverage under the terms of the
policy. A “shareholder dispute” is essentially a “business dispute” and, in the context of the Amey
allegations as set forth in the second amended complaint, would never give rise to the potential for
coverage under T.I.E.'s CGL policy. T.I.E.'s denial letter thus adequately explained the factual basis
for the insurer's rejection of a defense. (See Cal. Code Regs., tit. 10, § 2695.2, subd. (z) [insurer's
denial of claim shall be in writing and shall provide factual basis of denial that is within the insurer's
knowledge at the time claim is *35  denied].) Moreover, the fact that coverage was defined in terms
of an “event” as opposed to an “accident” could in no way lead to potential coverage for business
torts, whether these torts are characterized by the insured as “intentional” or “negligent” acts. As
noted above, T.I.E.'s CGL policy provided coverage for tangible or physical property losses and
bodily injury caused by an “occurrence.” Because the “occurrence” here was the ongoing business
dispute between Amey and plaintiffs, the allegations in the Amey complaint fell outside the scope
of T.I.E.'s CGL coverage. (Giddings, supra, 112 Cal.App.3d 213.) Accordingly, plaintiffs' alleged
detrimental reliance on T.I.E.'s initial denial letter could not give rise to a claim for estoppel
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because plaintiffs never reasonably believed, nor could they reasonably believe, that the T.I.E.
policy provided a potential for coverage for Amey's lawsuit.


D. Bad Faith
(14a) We next consider whether plaintiffs may state causes of action for either breach of the implied
covenant of good faith and fair dealing or violation of Insurance Code section 790.03 for unfair
business practices, when the policy does not provide such coverage by its terms. We do so after
recognizing that the present case was not final when we held that section 790.03 confers no private
right of action for damages. (Moradi-Shalal v. Fireman's Fund Ins. Companies (1988) 46 Cal.3d
287, 305 [250 Cal.Rptr. 116, 758 P.2d 58] [decision will be applied prospectively]; see also Zepher
Park v. Superior Court (1989) 213 Cal.App.3d 833, 837-838 [262 Cal.Rptr. 106] [Moradi-Shalal
applies to first party actions].)


In its original decision, the Court of Appeal noted at the beginning of its discussion that because a
contractual obligation is the underpinning of a bad faith claim, such a claim cannot be maintained
unless policy benefits are due under the contract. (See, e.g., Love v. Fire Ins. Exchange, supra,
221 Cal.App.3d 1136, 1153.) After finding that T.I.E. owed no duty to defend the Amey action,
the Court of Appeal concluded that because there was no contractual liability on the part of T.I.E.,
plaintiffs could not assert a valid bad faith claim. (Id. at p. 1151.) Accordingly, the Court of Appeal
concluded, Farmers also could not be found liable for bad faith conduct. Although the court ignored
the issue of T.I.E.'s (and Farmers's) liability under Insurance Code section 790.03, on petition for
rehearing the opinion was modified to add a citation to Brodkin v. State Farm Fire & Casualty
Co. (1989) 217 Cal.App.3d 210, 218 [265 Cal.Rptr. 710], which held that “there can be no cause
of action for breach of the covenant of good faith or of any statutory duty” because the insurer
defendant had properly denied the claim under the policy. (Italics added.) We agree with the Court
of Appeal. *36


It is clear that if there is no potential for coverage and, hence, no duty to defend under the terms
of the policy, there can be no action for breach of the implied covenant of good faith and fair
dealing because the covenant is based on the contractual relationship between the insured and
the insurer. (Love v. Fire Ins. Exchange, supra, 221 Cal.App.3d 1136, 1151-1153.) As the Love
court observed, its “conclusion that a bad faith claim cannot be maintained unless policy benefits
are due is in accord with the policy in which the duty of good faith is [firmly] rooted.” (Id. at
p. 1153.) The legal principle is based on general contract law and the long-standing rule “ 'that
neither party will do anything which will injure the right of the other to receive the benefits of
the agreement.' ” (Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 573 [108 Cal.Rptr. 480, 510
P.2d 1032], citing Communale v. General Ins. Co. (1958) 50 Cal.2d 654, 658 [328 P.2d 198];
see also Egan v. Mutual of Omaha Ins. Co., supra, 24 Cal.3d at p. 818.) In sum, the covenant
is implied as a supplement to the express contractual covenants, to prevent a contracting party
from engaging in conduct that frustrates the other party's rights to the benefits of the agreement.
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(Love, supra, 221 Cal.App.3d at p. 1153.) Thus, as the Love court noted, when benefits are due
an insured, “delayed payment based on inadequate or tardy investigations, oppressive conduct by
claims adjusters seeking to reduce the amounts legitimately payable and numerous other tactics
may breach the implied covenant because” they frustrate the insured's right to receive the benefits
of the contract in “prompt compensation for losses.” (Ibid.) Absent that contractual right, however,
the implied covenant has nothing upon which to act as a supplement, and “should not be endowed
with an existence independent of its contractual underpinnings.” (Ibid.)


(15) When evaluating an insurer's alleged violation of Insurance Code section 790.03, we are
guided by the principles of first party coverage, and the fact that the insurer owes its insured an
independent duty to process all claims submitted to it in a reasonable manner, and not to delay,
to the insured's prejudice, the ultimate decision to defend or indemnify. For example, where an
insurer undertakes a defense under a reservation of rights, and then fails to pursue the defense
in a reasonable manner, the insurer may be subject to penalties under section 790.03. (See, e.g.,
Travelers Ins. Co. v. Lesher (1986) 187 Cal.App.3d 169, 190 [231 Cal.Rptr. 791] [insurer must
process all claims submitted to it competently even when no coverage will be provided].) Thus, our
holding does not foreclose the insurance commissioner from imposing administrative sanctions
against an insurance company responsible for committing unfair practices that are independent of
the insurance contract and proscribed by section 790.03. (Moradi-Shalal v. Fireman's Fund Ins.
Companies, supra, 46 Cal.3d at p. 304.)


(14b) In the present case, however, we cannot say that the Court of Appeal erred in concluding
neither T.I.E. nor Farmers violated *37  Insurance Code section 790.03. There is no indication
that either defendant unnecessarily delayed performing its investigative duties under the policy
or misled plaintiffs into believing it would provide either a defense or coverage to the Amey
complaint, and any finding to the contrary would misconstrue the record.


Conclusion
If an insurance policy provides no potential basis for coverage, the insurer is under no duty to
defend an action against the insured. (Gray, supra, 65 Cal.2d at p. 276.) We conclude T.I.E.'s
CGL policy provided no potential for coverage in a suit based on business and economic torts.
Because T.I.E. was under no obligation to defend or indemnify the Amey action, it did not breach
the implied covenant of good faith and fair dealing. In addition, T.I.E.'s denial of a defense did
not independently violate Insurance Code section 790.03. The same holding applies to Farmers,
as T.I.E.'s adjuster. We therefore conclude the Court of Appeal's judgment should be affirmed.


Mosk, J., Arabian, J., Baxter, J., George, J., and Werdegar, J., concurred.
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KENNARD, J.,


Concurring and Dissenting.-Insurance policies are, first and last, contracts. This court has
repeatedly emphasized that by and large an insurance policy is interpreted no differently than
any other contract, and that when the parties express their intent in unambiguous language in the
policy, that intent governs. Although courts have evolved special rules for interpreting ambiguities
in insurance policies, what these rules have in common is that they protect the insured. No special
rules have developed that deny an insured coverage that an insurer has promised in unambiguous
policy language.


In this case, the majority makes a sharp departure from the mainstream of insurance coverage
law. Rather than hewing to the language of the insurance policy at issue in this case, the majority
concludes that coverage within the ordinary and unambiguous meaning of the policy language
does not exist.


Specifically, the majority holds that the liability insurance policy issued by defendant insurers
excludes coverage for bodily injuries related to economic (i.e., intangible property) losses. The
majority errs in doing so, for its conclusion finds no support in the language of the policy or in any
other evidence of the mutual intent of defendant insurers and plaintiff insureds. The plain language
of the policy covers liability for all bodily injuries caused by an “occurrence.” The policy defines
“occurrence” as any “event, or series of events ... proximately caused by an act or omission of
the *38  insured ... which results ... in bodily injury ... neither expected nor intended from the
standpoint of the insured.” Nothing in the ordinary meaning of this language, and nothing in the
rest of the policy, excludes coverage for bodily injuries resulting from events that either themselves
are economic losses or cause economic losses in addition to bodily injury.


Because the majority's approach has no support in our law or in the language of the contract at issue
here, I disagree with the majority's reasoning. As I shall explain, however, I would nonetheless
affirm the judgment of the Court of Appeal because there is an independent reason why defendant
insurers properly denied coverage here: Plaintiff insureds sought coverage under the bodily injury
coverage of the insurance policy for a lawsuit alleging they had intentionally caused someone to
suffer emotional and physical distress; the insurance policy excludes coverage for bodily injuries
expected or intended by the insureds, such as the intentional injuries alleged against the insureds;
thus, there was no coverage under the policy for the lawsuit against plaintiff insureds.


I
Waller owned 60 percent of Marmac, Inc. (Marmac) and was its president; Amey owned 40 percent
and was its vice-president. Waller sold his stock to Marmac employees Akers, Hendrix, Hepple,
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and Petersen (referred to hereafter collectively with Waller and Marmac as the insureds), who
thereafter demoted and ultimately terminated Amey.


Amey sued the insureds. Amey alleged 12 causes of action in his amended complaint, including,
as relevant here, one for the intentional infliction of emotional distress.


In his cause of action for emotional distress, Amey alleged that he suffered “humiliation, mental
anguish, and emotional and physical distress” from the “conduct” of the individual insureds alleged
in the other causes of action (for example, Waller's sale of his stock to Akers, Hendrix, Hepple,
and Petersen without notice to Amey and allegedly in breach of a contract to sell the stock to
Amey; the alleged interference by Akers, Hendrix, Hepple, and Petersen with Amey's contract
with Waller for the sale of Waller's stock; Amey's demotion and subsequent termination in breach
of his employment contract with Marmac; Akers, Hendrix, Hepple, and Petersen's bad faith abuse
of their positions as controlling shareholders and directors to engage in self-dealing and to deny
Amey a voice in corporate affairs). Amey alleged that the individual insureds' conduct had been
“intentional and malicious and ... done for the purpose of causing Amey ... emotional *39  and
physical distress.” At his deposition, Amey testified he had suffered headaches, back pains, and
rashes as a result of the individual insureds' conduct.


The insureds were insured under a policy issued by Truck Insurance Exchange through Farmers
Insurance Exchange (collectively Truck). The insureds tendered their defense to Truck, which
rejected it on the ground that Amey's causes of action were not covered under the policy. The
insureds sued Truck for bad faith denial of its duty to defend, contending that Amey's cause
of action for emotional distress was covered under the Truck policy. The insureds also alleged
that Truck had breached its duties under Insurance Code section 790.03, subdivision (h), which
prohibits various acts and practices by insurers in processing and settling the claims of their
insureds. In a bifurcated proceeding, the trial court held that Amey's cause of action for emotional
distress was covered under the policy and, accordingly, Truck had a duty to defend; a jury
then determined that Truck had also breached its duties under Insurance Code section 790.03,
subdivision (h).


The Court of Appeal reversed, holding that the Truck policy did not cover bodily injury related to
economic loss, and holding that there could be no cause of action under Insurance Code section
790.03, subdivision (h) because there was no coverage under the Truck policy.


II
Whether Truck had a duty to defend turns on whether the relevant facts or pleadings give rise
to any potential for coverage under the policy. (Gray v. Zurich Insurance Co. (1966) 65 Cal.2d
263, 277 [54 Cal.Rptr. 104, 419 P.2d 168].) The insureds contend that there was the potential for
coverage under the policy of Amey's cause of action for intentional infliction of emotional distress.
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I conclude that there was no potential for coverage because Amey's cause of action fell within the
policy's exclusion of injuries expected or intended by the insured.


In La Jolla Beach & Tennis Club, Inc. v. Industrial Indemnity Co. (1994) 9 Cal.4th 27, 37 [36
Cal.Rptr.2d 100, 884 P.2d 1048], this court recently summarized the principles governing the
interpretation of insurance contracts: “ 'While insurance contracts have special features, they are
still contracts to which the ordinary rules of contractual interpretation apply.' (Bank of the West
v. Superior Court (1992) 2 Cal.4th 1254, 1264 [10 Cal.Rptr.2d 538, 833 P.2d 545]; see AIU Ins.
Co. v. Superior Court (1990) 51 Cal.3d 807, 821-822 [274 Cal.Rptr. 820, 799 P.2d 1253].) 'The
fundamental goal of contractual interpretation is to give effect to the mutual intention of *40  the
parties. (Civ. Code, § 1636.)' (Bank of the West v. Superior Court, supra, 2 Cal.4th at p. 1264.)
'Such intent is to be inferred, if possible, solely from the written provisions of the contract.' (AIU
Ins. Co. v. Superior Court, supra, 51 Cal.3d at p. 822.) 'If contractual language is clear and explicit,
it governs. (Civ. Code, § 1638.)' (Bank of the West v. Superior Court, supra, 2 Cal.4th at p. 1264.)”


Application of these principles yields a straightforward resolution of this case. No party has put
forward extrinsic evidence bearing on the interpretation of the policy. Therefore, it is solely the
language of the policy that determines whether coverage exists.


The coverage clause of the policy obligates the insurer to “pay all damages which the insured
becomes legally obligated to pay because of [¶] (C) bodily injury to any person ... [¶] ... [¶] ... [¶] ...
caused by an occurrence.” (Italics added.) The question of coverage therefore turns on whether
there was “bodily injury” caused by an “occurrence.”


Did Amey allege a “bodily injury” within the meaning of the policy? The policy defines “bodily
injury” as “bodily injury, sickness, or disease.” Amey alleged in his complaint that he had suffered
both emotional and physical distress as a result of the insureds' conduct. At his deposition, Amey
testified that the insureds' conduct had caused him to suffer headaches, back pains, and rashes. 1


1 The insureds renewed their tender of defense on the basis of Amey's deposition testimony;
Truck never responded.


Most of the courts that have addressed the issue have held that any physical manifestations
accompanying emotional distress are “bodily injuries” as that term is used in insurance policies.
(Aim Ins. Co. v. Culcasi (1991) 229 Cal.App.3d 209, 220, 226 [280 Cal.Rptr. 766]; Employers
Cas. Ins. Co. v. Foust (1972) 29 Cal.App.3d 382, 387 [105 Cal.Rptr. 505]; Garvis v. Employers
Mut. Cas. Co. (Minn. 1993) 497 N.W.2d 254, 257 [“emotional distress with appreciable physical
manifestations can qualify as a 'bodily injury' within the meaning of the insurance policy”; as here,
policy defined “bodily injury” as “bodily injury, sickness, or disease”]; Voorhees v. Preferred Mut.
Ins. Co. (1992) 128 N.J. 165, 179 [607 A.2d 1255, 1262, 8 A.L.R.5th 937]; Ostrager & Newman,
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Handbook on Insurance Coverage Disputes (7th ed. 1994) § 7.03[a][3][B], pp. 237-238 [collecting
cases]; see also Burgess v. Superior Court (1992) 2 Cal.4th 1064, 1078-1079 [9 Cal.Rptr.2d 615,
831 P.2d 1197] [physical symptoms of emotional distress are “physical injury”]; Molien v. Kaiser
Foundation Hospitals (1980) 27 Cal.3d 916, 929 [167 Cal.Rptr. 831, 616 P.2d 813, 16 A.L.R.4th
518] *41  [same].) On its face, the policy's definitional language, “bodily injury, sickness, or
disease,” broadly covers any somatic condition, and does not exclude those that are caused or
accompanied by mental distress. Although I therefore assume for purposes of this case that at least
the physical symptoms Amey alleged he suffered were “bodily injuries” within the meaning of the
policy, it is not necessary to decide the issue because I conclude, for the reasons discussed below,
that there was no “occurrence” within the policy's definition of that term.


Were Amey's “bodily injuries” caused by an “occurrence”? The policy defines “occurrence” to
mean “an event, or series of events, including injurious exposure to conditions, proximately caused
by an act or omission of the insured regardless of the number of persons, vehicles or objects affected
by such act or omission which results, during the policy period, in bodily injury or property damage,
neither expected nor intended from the standpoint of the insured.” (Italics added.) Stated otherwise,
the elements of an “occurrence” can be broken down into (1) an event or series of events (2)
proximately caused by the insured (3) resulting in bodily injury or property damage, (4) with the
injury or damage being neither expected nor intended.


The majority and I agree on the elements of the “occurrence” definition. (See maj. opn., ante, at
p. 20 [“to demonstrate a potential for coverage under [Truck's] policy, an insured must show the
claim he must defend is an alleged act or omission that caused bodily injury or tangible property
damage (as defined by the policy) to the third party, and that the alleged injury was neither expected
nor intended by the insured”].) The majority, however, never applies these elements to the facts
of this case to determine whether there was a potential for coverage of Amey's claims against the
insureds. Accordingly, I do so here.


The first element of the definition of “occurrence” requires an “event, or series of events.” 2  The
conduct of plaintiffs that Amey alleged caused his injury (e.g., his demotion, the sale of stock
from Waller to the other four plaintiffs) certainly was a series of events in the ordinary meaning
of the term. *42


2 The requirement of an “event” that causes injury is a departure in Truck's policy from
the language of the current standard commercial general liability (CGL) policy drafted
by the Insurance Services Office (an insurance industry trade group). The standard CGL
policy requires that an “accident,” not an “event,” cause the injury. (Insurance Services
Office, Commercial General Liability Coverage Form (eff. Jan. 1, 1986), reprinted in 3 Cal.
Insurance Law and Practice (1995) Business General Liability Policies, appen. C.) The Truck
policy represents a broadening of coverage in that the cause of injury no longer need be
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sudden and fortuitous, as it must be under an “accident” occurrence clause. (Compare United
Pacific Ins. Co. v. McGuire Co. (1991) 229 Cal.App.3d 1560, 1565 [281 Cal.Rptr. 375]
[“the word 'event' is not limited to fortuitous happenings”] with Shell Oil Co. v. Winterthur
Swiss Ins. Co. (1993) 12 Cal.App.4th 715, 751 [15 Cal.Rptr.2d 815] [discussing “accident”
occurrence clause's requirements of suddenness and fortuity].)
In this respect, the majority is mistaken in describing the Truck policy as a “standard” CGL
policy. (See maj. opn., ante, at p. 19.)


The second element of “occurrence” requires that the insured proximately cause the event or
events. There is no dispute that the events alleged by Amey to have caused his injury were ones
that he alleged the individual insureds had proximately caused.


The third element of “occurrence” requires, as relevant here, that the events result in bodily injury.
As I have already explained, to the extent Amey suffered physical manifestations of his emotional
distress, I assume the events resulted in bodily injury.


The fourth element of the definition of “occurrence” requires that the bodily injury be “neither
expected nor intended from the standpoint of the insured.” It is on this point that the insureds'
claim for coverage fails. The intentional infliction of emotional distress that Amey alleged is not
an occurrence within the policy's definition because the tort requires that the insured either intend
or expect that the emotional distress (and any accompanying physical manifestations) occur. “The
tort calls for intentional, or at least reckless conduct—conduct intended to inflict injury or engaged
in with the realization that injury will result.” (Davidson v. City of Westminster (1982) 32 Cal.3d
197, 210 [185 Cal.Rptr. 252, 649 P.2d 894].) To state a cause of action for intentional infliction
of emotional distress, a plaintiff must allege “that the conduct of ... the defendants was directed
primarily at them, was calculated to cause them severe emotional distress, or was done with
knowledge of their presence and of a substantial certainty that they would suffer severe emotional
injury.” (Christensen v. Superior Court (1991) 54 Cal.3d 868, 906 [2 Cal.Rptr.2d 79, 820 P.2d
181].)


Any injury caused by the insured that is calculated (i.e., intended), or which the insured knew was
substantially certain to result from the insured's conduct, however, is an injury that the insured
“expected or intended.” (Shell Oil Co. v. Winterthur Swiss Ins. Co., supra, 12 Cal.App.4th at pp.
745-748 [insured “expected or intended” a result if the insured intended the result or believed the
result was substantially certain or highly likely to occur].) Because the intentional infliction of
emotional distress is an injury that is either “calculated” by the insured or that the insured knew
was “substantial[ly] certain[]” to result (Christensen v. Superior Court, supra, 54 Cal.3d at p. 906),
policy language that, as here, excludes from coverage acts that the insured “expected or intended”
thereby excludes coverage of any cause of action for the intentional infliction of emotional distress.
*43
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In this case, Amey specifically alleged that the insureds' acts were intended to cause him both
emotional and physical injury. Both Amey's original complaint and his amended complaint alleged
that the conduct of the insureds “was intentional and malicious and was done for the purpose of
causing Amey to suffer humiliation, mental anguish, and emotional and physical distress.” The
definition of “occurrence” in the Truck policy excludes events resulting in injuries that the insured
expects or intends. (See Shell Oil Co. v. Winterthur Swiss Ins. Co., supra, 12 Cal.App.4th at pp.
745-748.) Therefore, Amey's cause of action for intentional infliction of emotional distress cannot
be a covered occurrence because it alleged that the insureds intended the emotional and physical
injuries that they caused him. 3  (Accord, Smith v. State Farm Fire and Cas. Co. (1985) 127 Wis.2d
298, 302-304 [380 N.W.2d 372, 374-375].) Because there was no potential for coverage under the
policy's definition of “occurrence” for the emotional and physical distress the insureds allegedly
intentionally caused to Amey, Truck properly denied the insureds' tender of their defense. 4


3 The insureds do not contend that, although Amey's complaint was limited to the intentional
infliction of emotional distress, he might have ultimately recovered damages for emotional
and physical distress on a theory that those injuries were negligently inflicted and that
therefore there was a potential for coverage. (See Gray v. Zurich Insurance Co., supra, 65
Cal.2d at p. 276.)


4 Truck denied coverage to the insureds on the ground that “Intentional Acts are not
covered ....” Although inartfully phrased (because it focuses on intentional acts rather than
intentional damage or injury), it seems clear that the purpose of Truck's letter was to invoke
the “neither expected nor intended” language of the “occurrence” definition. Because I
conclude that there was no potential for coverage for the same reason, I find it unnecessary
to address the waiver and estoppel arguments addressed in section C of the majority opinion.
Likewise, I do not have occasion to address the retroactivity and legal uncertainty issues
considered by the majority. (Maj. opn., ante, at pp. 24-26.) Nor is it necessary for me to
address the other alternative grounds for denying coverage put forward by Truck. (See maj.
opn., ante, at p. 20, fn. 1.)
I concur in the majority's decision that in the absence of any potential for coverage the
insureds do not have a cause of action against Truck for its alleged violation of its duties under
Insurance Code section 790.03, subdivision (h) with respect to its processing and resolution
of the insureds' claim for coverage.


III
The majority, however, ignores the controlling language of the policy that I have just discussed.
Instead, the majority manufactures an exclusion of bodily injuries “related to” economic losses that
has no basis in the policy language or in any other indicia of the parties' intent, and on that ground
concludes there was no potential for coverage of Amey's lawsuit against the insureds. The majority
asserts that because the events underlying Amey's lawsuit caused uncovered “economic” (i.e.,
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intangible property) losses to Amey, there can be no coverage for any bodily injuries to Amey that
were *44  caused by, or even related to, the same events. Under the majority's view, there is no
coverage for bodily injuries that are in any way related to economic losses.


On what basis does the majority reach this conclusion? Instead of closely analyzing the policy
language to determine whether coverage exists, the majority engages in a lengthy recitation of
three cases on which the Court of Appeal relied, and then in a conclusory paragraph asserts that
“CGL policies do not provide coverage for economic losses that cause emotional distress.... These
policies were never intended to cover emotional distress damages that flow from an uncovered
'occurrence,' ...” (Maj. opn., ante, at p. 23.) Accordingly, the majority concludes that there was no
potential for coverage because “[a]ll allegations in the Amey complaint were related to Amey's
asserted economic loss as a Marmac shareholder.” (Ibid.)


The majority's conclusion is wrong. The majority's exclusion of all bodily injuries “related to” an
economic loss is an unsupportable judicial rewriting of the insurance contract at issue here. The
majority does not and cannot justify its sweeping statements by anything found in the language of
the policy. Contrary to the majority's conclusion, nothing in the language of the insureds' policy
with Truck excludes coverage for bodily injuries that are “related to” (maj. opn., ante, at p. 23)
economic losses. The Truck policy's definition of “bodily injury” does not exclude injuries that
are caused by or related to economic losses. It covers all “bodily injury, sickness or disease,”
regardless of the cause.


Likewise, the Truck policy's definition of “occurrence” broadly encompasses any “event, or series
of events,” that “results in ... bodily injury,” whether or not one of the events in the chain of
causation also causes a concurrent economic loss or is itself an economic loss. 5  The policy's
definition of “occurrence” nowhere excludes from that term events that either are economic
losses or are “related to” economic losses. The ordinary meaning of “event” is “something that
happens.” (Webster's New Collegiate Dict. (9th ed. 1988) p. 430.) An economic loss is “something
that happens.”


5 In this part, I put aside for the moment the “neither expected nor intended” portion of the
Truck policy's definition of “occurrence” that I discussed previously in part II, as the majority
does not base its exclusion of bodily injuries related to economic losses on that language.


Thus, there is nothing in the policy language that limits “occurrence,” as the majority does, to “an
event based on a noneconomic act” (maj. opn., ante, at p. 26). Rather, as I set forth earlier, the
policy defines an “occurrence” to include events that result in bodily injury. An occurrence does
not become a nonoccurrence simply because the event causes both bodily injury and economic
loss. *45
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The majority's erroneous conclusion arises from its mistaken view that the bodily injury and
property damage coverages of the Truck policy are somehow interdependent, and that therefore
“the occurrence or act leading to coverage must be an injury to tangible property, not to one's
economic interest.” (Maj. opn., ante, at p. 26.) The majority's conclusion is contrary to the express
policy language at issue in this case. 6


6 The majority's conclusion is also contrary to its acknowledgment elsewhere that “the CGL
policy provides coverage for 'occurrences' that cause bodily injury or tangible property
losses.” (Maj. opn., ante, at p. 23, italics added.)


The coverage clause of the policy obligates the insurer to “pay all damages which the insured
becomes legally obligated to pay because of [¶] (C) bodily injury to any person, and [¶] ... [¶]
(E) damage to property ... [¶] to which this insurance applies, caused by an occurrence.” (Italics
added.) The bodily injury coverage (which the policy refers to as “Coverage C”) is independent
of the property damage coverage (which the policy refers to as “Coverage E”). Coverage E and
coverage C, for example, are subject to different exclusions, can be separately purchased, and can
be subject to different liability limits. The coverage clause does not require that for a bodily injury
to be covered under coverage C it must be caused by property damage covered under coverage E.
Likewise, under the policy's definition of occurrence, it is irrelevant whether the event resulting in
bodily injury under coverage C takes the form of property loss that is not covered under coverage
E; all that is necessary is that the event, whatever its nature, “result[] in ... bodily injury.”


The majority is therefore wrong in its assertion that coverage for bodily injury under coverage
C is limited to events that also cause property damage that is covered under coverage E. (“[T]he
occurrence or act leading to coverage [for bodily injury under coverage C] must be an injury
to tangible property [i.e., property damage covered under coverage E], not to one's economic
interest.” Maj. opn., ante, at p. 26.) The Truck policy independently covers either property damage
or bodily injury resulting from an event or series of events proximately caused by an insured,
regardless of the nature of the intermediate events in the chain of causation.


The majority maintains nonetheless that it was the “intent of the parties” to exclude from coverage
bodily injuries related to economic losses. (Maj. opn., ante, at p. 28.) But the majority offers
no evidence that the parties here mutually held this supposed intent. What the majority calls the
“intent” of the parties is actually its own opinion of how insurance policies should be drafted.
It is not this court's function, however, to draft or redraft insurance policies. The true intent of
the parties in this case is the meaning to be found in the language of the policy—nothing more,
nothing less. As the analysis *46  above reveals, the policy language reflects no intent to exclude
all bodily injuries related to economic losses.
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Nor are the three cases relied on by the majority and by the Court of Appeal persuasive. Like
the majority, those decisions failed to ground their conclusions in the contractual language before
them. In the first of those cases, Chatton v. National Union Fire Ins. Co. (1992) 10 Cal.App.4th 846,
857 [13 Cal.Rptr.2d 318], defrauded investors sought to recover from the insurer of a corporation's
directors and officers for the emotional distress (without any physical symptoms) caused by “the
loss of their investment.” The Court of Appeal in Chatton concluded that emotional distress
without accompanying physical manifestations is not “bodily injury” for purposes of a policy
containing the same “bodily injury” definition that is at issue here. (Id. at pp. 853-857.) Although
this holding was dispositive of the case, since the shareholders had not claimed any physical
symptoms, the court went on to conclude that the wrongful acts also were not accidental and
therefore were not “occurrences” under a policy definition that, unlike the policy in this case,
required that occurrences be accidents, not merely events. (Id. at pp. 860-862.) Finally, Chatton
held that when a policy provides coverage for bodily injury or tangible property damage, there is
no coverage for bodily injuries caused by intangible property loss. (Id. at pp. 857-860.)


The Court of Appeal in Chatton based its conclusion that the policy before it excluded coverage
for bodily injuries caused by intangible property loss on its assertion that “the 'bodily injury'
clause of the CGL policy ... incorporated coverage for loss or destruction of tangible property
as well.” (Chatton v. National Union Fire Ins. Co., supra, 10 Cal.App.4th at p. 860.) The
court, however, did not explain how the bodily injury coverage “incorporated” the property
damage coverage, nor could it have done so, for in Chatton, as here, the two forms of coverage
were independent. Like the majority, the Chatton court erroneously collapsed the two forms of
coverage together. Chatton failed to recognize that any bodily injuries, whatever their cause, were
independently covered under the bodily injury coverage, and it viewed bodily injury caused by
economic loss only as a form of consequential damages accompanying an uncovered intangible
property loss. The two cases that follow Chatton, and on which the majority also relies, Keating
v. National Union Fire Ins. (9th Cir. 1993) 995 F.2d 154, 156-157, and McLaughlin v. National
Union Fire Ins. Co. (1994) 23 Cal.App.4th 1132, 1150-1151 [29 Cal.Rptr.2d 559], adopt Chatton's
faulty analysis without adding anything to it. 7


7 Nor does Allstate Ins. Co. v. Interbank Financial Services (1989) 215 Cal.App.3d 825 [264
Cal.Rptr. 25] support the majority's holding. Allstate involved a policy with language quite
different from either the Truck policy at issue in this case or the standard CGL policy. In
Allstate the insureds were sued for economic losses (but not emotional or physical injuries)
allegedly caused by erroneous and fraudulent investment advice they had provided. (Id.
at pp. 827-828.) The policy in Allstate excluded coverage for damages “ 'arising out of
the rendering of or the failure to render ... professional services, or consulting business ...
services.' ” (Id. at p. 829.) The court held that under this exclusion there was no coverage
under the policy for the lawsuit against the insureds; “the clear bases of the complaints are
that the insureds gave poor professional advice ....” (Id. at p. 831.) That the quite different
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policy language in Allstate did not cover economic losses caused by the investment advice
given by the insureds in that case says nothing about whether the Truck policy covers the
insureds for the bodily injury they allegedly caused to Amey.


In addition to being contrary to the language of the Truck policy, the majority's adoption of
Chatton's approach is at odds with this court's *47  decision in Horace Mann Ins. Co. v. Barbara B.
(1993) 4 Cal.4th 1076, 1084 [17 Cal.Rptr.2d 210, 846 P.2d 792]. Horace Mann rejected the notion
that the existence of a duty to defend turns on whether there is coverage for the “dominant factor”
of the lawsuit. Rather, in determining the duty to defend, “[w]e look not to whether noncovered
acts predominate in the third party's action, but rather to whether there is any potential for liability
under the policy.” (Ibid., original italics.) Horace Mann thus precludes the majority's approach of
excluding covered losses simply because they are “related to” (maj. opn., ante, at p. 30) uncovered
losses that are the dominant factor in the lawsuit against the insured.


Even if the decisions in Chatton v. National Union Fire Ins. Co., supra, 10 Cal.App.4th 846,
Keating v. National Union Fire Ins., supra, 995 F.2d 154, and McLaughlin v. National Union
Fire Ins. Co., supra, 23 Cal.App.4th 1132, were correct, they would be inapplicable on the facts
of this case. The injured parties in the three cases just cited were defrauded investors who were
emotionally distressed because they had lost money, not because of the content of the fraudulent
statements or the other conduct by the insureds that caused them to lose money. Unlike the injured
investors in those cases, however, Amey did not allege that his emotional and physical distress
arose from the financial loss caused by the insureds. Rather, he alleged that his emotional and
physical distress arose from his demotion and termination, his loss of influence and control over
Marmac, and other “conduct” by the insureds—conduct that in addition caused him financial loss.
Intangible economic loss was not the cause, only an accompaniment, of Amey's emotional and
physical distress. Amey's distress and his economic loss were concurrent effects of the insureds'
conduct, not successive effects as was the case in Chatton. Thus, here Amey's emotional and
physical distress was independent of his economic loss in a way that was not true in Chatton. 8


8 Moreover, Amey claimed the insureds caused him emotional and physical distress by
conduct that did not cause any accompanying economic loss. Amey testified at his deposition
in his lawsuit against the insureds that the insureds had humiliated him by cutting his
office telephone lines, packing his belongings and putting them out on the sidewalk, and
humiliating him in front of a client. None of these acts caused economic loss to Amey. As I
have noted previously, the insureds renewed their tender of defense on the basis of Amey's
deposition testimony.
This case presents other distinctions as well from Chatton v. National Union Fire Ins. Co.,
supra, 10 Cal.App.4th 846. Unlike Chatton, here there was physical injury accompanying
the emotional distress. Also unlike Chatton, here the Truck policy defines “occurrence” in
terms of events, not accidents.
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Nor can the majority's holding be justified by its assertion that the exclusion of bodily injury
related to economic loss conforms to the “reasonable expectations” of the insureds. The reasonable
expectations doctrine *48  comes into play only when the language of an insurance policy relevant
to a particular question of coverage is ambiguous. (La Jolla Beach & Tennis Club, Inc. v. Industrial
Indemnity Co., supra, 9 Cal.4th at p. 37; Bank of the West v. Superior Court (1992) 2 Cal.4th
1254, 1264-1265 [10 Cal.Rptr.2d 538, 833 P.2d 545]; Reserve Insurance Co. v. Pisciotta (1982) 30
Cal.3d 800, 807-808 [180 Cal.Rptr. 628, 640 P.2d 764].) As there is no ambiguous policy language
to construe here, there is no basis for applying the reasonable expectations doctrine in this case.
Even if there were some basis for applying it here, the doctrine requires a court to resolve the
ambiguity in favor of the insured by extending coverage to the insured. (La Jolla Beach & Tennis
Club, Inc. v. Industrial Indemnity Co., supra, 9 Cal.4th at p. 37; AIU Ins. Co. v. Superior Court
(1990) 51 Cal.3d 807, 822 [274 Cal.Rptr. 820, 799 P.2d 1253].) This court has never deployed
the reasonable expectations doctrine as the majority does here to deny an insured coverage that is
within the ordinary and unambiguous meaning of the policy language, and it is a misuse of the
doctrine to do so.


The majority creates a blanket rule that no coverage exists under the bodily injury liability
provisions of an insurance policy if the bodily injury is related to property damage not covered
by the policy. That rule will restrict the bodily injury coverage provided by any policy that, like
the Truck policy here, on its face covers bodily injury independent of whether or not any related
property damage is covered by the policy. For example, assume a policy that provides coverage for
bodily injuries, but not property damage, caused by the insured. The majority's reasoning would
deny an insured coverage for any bodily injury caused by property damage (e.g., if the insured's
car strikes and damages a tree that falls and injures someone) solely because there is no coverage
for the property damage that is the immediate cause of the bodily injury.


Conclusion
The ordinary meaning of the pertinent Truck policy language covers bodily injuries without regard
for the nature of the event causing the bodily injury. The policy therefore covers bodily injuries
that are caused by economic losses or, as here, are caused by an event that also causes an economic
loss. Had Truck wanted to exclude coverage for bodily injuries related to economic loss, it could,
as the drafter of the policy at issue in this case, have so provided. It is not the proper role of this
court to manufacture coverage *49  exclusions that are contrary to the express language of the
policy, as the majority does here.


As I have previously explained, however, Amey's complaint did not allege an “occurrence” within
the meaning of the Truck policy for a far different reason. The policy defines an “occurrence” as
an event resulting in bodily injury neither expected nor intended by the insured. Amey alleged
that the emotional and physical distress that he suffered was intended by the insureds. Because he
alleged that the insureds intended to cause him those injuries, those injuries were not caused by
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an “occurrence” within the policy's definition of that term. It is on that ground that I would affirm
the judgment of the Court of Appeal.


Respondents' petition for a rehearing was denied October 26, 1995, and the opinion was modified
to read as printed above. Kennard, J., was of the opinion that the petition should be granted. *50
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