Supreme Court of California Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court Jorge E. Navarrete, Clerk and Executive Officer of the Court
Electronically RECEIVED on 3/24/2022 at 12:58:54 PM Electronically FILED on 3/24/2022 by Celia Wong, Deputy Clerk

No. $270326
In the Supreme Court of the State of California

FAMILY HEALTH CENTERS OF SAN DIEGO,
Plaintiff and Appellant,
V.

STATE DEPARTMENT OF HEALTH CARE SERVICES,
Defendant and Respondent.

Third Appellate District, Case No. C089555
Sacramento County Superior Court, Case No. 34-2018-80002953
The Honorable Steven M. Gevercer, Judge

ANSWER BRIEF ON THE MERITS

ROB BONTA (SBN 202668)
Attorney General of California
MICHAEL J. MONGAN (SBN 250374)
Solicitor General
JANILL L. RICHARDS (SBN 173817)
Principal Deputy Solicitor General
CHERYL L. FEINER (SBN 170774)
Senior Assistant Attorney General
*JOSHUA PATASHNIK (SBN 295120)
Deputy Solicitor General
KEVIN L. QUADE (SBN 285197)
Deputy Attorney General
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 510-3896
Fax: (415) 703-2552
Josh.Patashnik@doj.ca.gov

Attorneys for Defendant and Respondent
Department of Health Care Services

March 24, 2022



TABLE OF CONTENTS

Page
Introduction........ccoooeiiiiiiii 10
Legal background..............cooeiiiiiiiiiiiiiiiee e 12

A. Medicaid and Medi-Cal............ccccceeviiinniiiiiiiiiieeeeeees 12
B. Federally qualified health centers.......cccccceceevvvneeein. 16
Statement of the case ......cooeeeevieeeeieeeiii 17
ATGUIMEIE . ..ouiiiiiiiiiee e 22
I. The Department did not abuse its discretion in denying
reimbursement for Family Health’s outreach costs............ 24
A.  Standard of reVIeW......ccccceevvviiiiiiiiiiiiieee e, 24

B. Family Health’s reimbursement claim is governed
by the provider reimbursement manual’s
provisions regarding advertising ..........ccoevvveeeeervvnnnnn.. 25

C. Family Health’s evidence failed to establish that
the costs of its outreach activities were allowable
AdvertiSINg COStS ...ovviiiiiiiiiiie e 28

1. The activities at issue constitute advertising ..... 29

2. The advertising was directed to the general
PUDLIC v 34

3. The advertising sought to increase utilization
by new patients of Family Health’s facilities...... 37

D. Provider outreach costs may be allowable in other
instances, but not in this case based on the
evidence Family Health presented ......................o....... 38

II. The remaining arguments advanced by Family Health
and its amici lack merit..........cccoeeeeeeiiiiiiiii . 41

A. The legal authorities cited by Family Health and
its amici do not suggest that the outreach costs at
issue here are allowable .....................c, 42

B. The policy arguments advanced by Family Health
and its amici overlook the variety of funding
sources available for Medi-Cal outreach ..................... 45



TABLE OF CONTENTS

(continued)
Page
CONCIUSION Luvviiieiieeeeeeeccee et e e e e e 50
Certificate of compliance ........cccoovvvveeiiiiiiiiiiiiiiiee e, 51
PN 0] 01<3 016 1 b ORI 52



TABLE OF AUTHORITIES

Page

CASES
Advanced Health Systems, Inc. v. Schweiker

(D.Colo. 1981) 510 F.Supp. 965......ciiveieeiiiiiieeeeeeiieeeeee 40, 41
Alvarado v. Dart Container Corp.

(2018) 4 Cal.bth 542 ... 25
Chern v. Bank of America

(1976) 15 Cal.38d 866 ... 31
City of Marina v. Bd. of Trustees of Cal. State Univ.

(2006) 39 Cal.dth 341 ... 25
Community Care Found. v. Thompson

(D.D.C. 2006) 412 F.SUupp.2d 18.....ciiiiiieeiiiiiiieeeeeeeeeeeeiee 14
Community Health Care Assn. of N.Y. v. Shah

(2d Cir. 2014) 770 F.3d 129 ....covvriiieeeeeeeeeeeecceee 17, 46, 47
First Nat. Bancshares Corp. II v. Bd. of Governors

(6th Cir. 1986) 804 F.2d 54.....ueuiiiiieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeee. 35
Ford Dealers Assn. v. Dept. of Motor Vehicles

(1982) 32 Cal.3d 347 ..., 30, 31, 33
Golden Day Schools, Inc. v. Office of Admin. Hearings

(2017) 8 Cal.App.5th 1012....ccoiiiiiiiiieeeeiieeeeeeeee e, 25
Gosman v. United States

(Ct. CL. 1978) 573 F.2d 31 ..uuuuiiiiiiieiececceeeeeeeeeeeeeeee e 29
Hameid v. National Fire Insurance of Hartford

(2003) 31 Cal.4th 16.....ccoeeeiiiiiiiiiiciceee e, 31, 32
Harriet Holmes Health Care Services, Inc. v. Blue

Cross & Blue Shield Assn.

(P.R.R.B. Apr. 7, 1997) 1997 WL 256897 ........ovvvveeeeeeeeennnnnnnnns 40



TABLE OF AUTHORITIES

(continued)
Page
Maracich v. Spears
(2013) BT0 ULS. 48 26
Metro. Med. Ctr. & Extended Care Facility v. Harris
(8th Cir. 1982) 693 F.2d 775....coeieeeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 39
Nat. Fed. of Independent Business v. Sebelius
(2012) 567 U.S. 5L e 12
Oak Valley Hospital Dist. v. State Dept. of Health
Care Services
(2020) 53 Cal.App.5th 212 ..., 25, 27
Orange Citizens for Parks & Recreation v. Superior
Court
(2016) 2 Cal.bth 141, 28
Oroville Hospital v. Dept. of Health Services
(2006) 146 Cal. App.4th 468......cccceveeeeeeeeeeeeeeeeeeeeeeeeennn. 14, 15, 27
Pac. Coast Med. Enters. v. Dept. of Benefit Payments
(1983) 140 Cal.APP.3d 197 e 14
People v. Conway
(1974) 42 Cal.APP.3d 875 ..eeeeeeeeeeceeeeeeeeeeeeeeeeeeee e 31
People v. Superior Court (Jayhill Corp.)
(1973) 9 Cal.8d 283 ... 31
Physicians & Surgeons Laboratories, Inc. v. Dept. of
Health Services
(1992) 6 Cal.App.4th 968.......uiieeeeeeeeceeeeeeeeeeee e, 13
Prof. Engineers in Cal. Govt. v. Kempton
(2007) 40 Cal.4th 1016......iiiiecieicececeeeeeeeeeeeeeeeeee e, 26
Richmond v. Shasta Community Services Dist.
(2004) 32 Cal.4th 409......uueeeeeeeeeeeeeeeeeeeeeeeeeeee e 32



TABLE OF AUTHORITIES

(continued)
Page

Robert F. Kennedy Medical Center v. Belshé

(1996) 13 Cal.dth T48.....ccoooeeeeeeiceeeeeeeeeeeceee e 12
Sacred Heart Hospital v. Bowen

(E.D.Pa. 1986) 652 F.SUpp. 171 .cccoeeeeeiiiieiiiiicieeeeeeeeeeeen 40
St. Francis Hospital v. Califano

(D.D.C. 1979) 479 F.SUPP. 761 .., 35
Select Design Ltd. v. Union Mutual Fire Ins. Co.

(Vt. 1996) 674 A.2d TO8 ... 32
State Bd. of Chiropractic Examiners v. Superior

Court

(2009) 45 Cal.4th 963.....cccceeieeiieiiiieeeeeeeeeeeeieee e 24
Superior Home Health Care of Middle Tenn., Inc. v.

Secretary of Health & Human Services

(6th Cir. Oct. 13, 1999) 194 F.3d 1314 [table],

1999 WL 9708342 ... 40
TG Oceanside, L.P. v. City of Oceanside

(2007) 156 Cal.App.4th 1355 .. ..cuuiiiieeiiiieiiccceeee e, 25
Tulare Pediatric Health Care Center v. State

Department of Health Care Services

(2019) 41 Cal.App.5th 163 .....coovviiiieeeeeeeeeeeeeeieeeeeeeeeeeeeeaa, 44, 45
United States v. Bruno’s, Inc.

(M.D.Ala. 1999) 54 F.Supp.2d 1252........covvvrrriieeeeeeeeeeeiiiirnnnnn. 35
United States v. Calhoon

(11th Cir. 1996) 97 F.3d 518....covvviieieeeiieeeeeeiieee e, 34
Visiting Nurse Ass’n v. Thompson

(1st Cir. 2006) 447 F.3d 68 ......oovvvvieeeeeieeeeeecieeee e, 14
Wos v. E.M.A. ex rel. Johnson

(2013) 568 U.S. 627 ... 42, 43



TABLE OF AUTHORITIES

(continued)
Page
STATUTES & REGULATIONS
United States Code, Title 42
§ 254D(A) (1) .uvvvrrrrnnnnnnnnineiii s 16, 46, 47
§ 254D(A)(1)(A) evvrrrrnnnnnnninnniiiii e as 16, 47
§ 254D(A)(1)(B) e 17
D225 X o T 16
§ 254D (D) (1) (A) e 47
§ 254D(D)(1)(A)(D) urrieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e e e 17
§ 254D(0)(1)(A)AL) urrneeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e e e e e e e ee e e e e e e e e e e 17
§ 254D (D) (1)(A)(AV) wrrrriiiiiiiiieieeeee e e e e e e e e e ee e e e e e e e e e e e e e e e e e e e e e 47
§ 254D (D) (1)(A)(V) uriieieiieieeeeeeeeeee e e e e e e e e 17, 47
§ 254D(0)(B) eurnrnnnniiiiieiiieeee e e e e e e e 47
§ 254D(E) e e e e e e e e e e 17
§ 254D(E)(2) urrurnniiieeeieeeeeeee et e e e 47
§ 254D (R)(2) e 47
§ 254D (K)(B) eurunnniieieieeeeeeeeeeeeeeee e 47
§ 1395X(20)(4) ceeeeeeeeiiiiiieeee e e e e aaaaas 16, 46
§ 18968 e e e e e e 12
§ 1396A(2)(5) ceeeeeeeeeiiiiiieeeee e 13
§ 1396a(2)(10) ...cciiiiiiiiiieeeeeeeeeeeeeceeee e 13
§ 1396A(A)(27) euernnneeeeeeec e e e 13
§ 1396a(2)(B0)(A) .eurunnnnennieeeeeeeee e e e e e e 13
§ 13968(8)(4A2) cevveniiiiiiieeeeeeieee e 13
SR RSES [ FoT (o) o) 10 ) TR 14
§ 1396a(DD)(2) .evrrrenniiii e 45
§ 1396a(DD)(3) .evrrrrnrrnnniiinii e 14
Code of Federal Regulations, Title 42
§ A13.9 oot 13, 14
3 RS TS = ) T 14, 25
R RS S [( o) 162 TN 14
R 3 5 757/ S 14
§ 418,24 e e e e e e as 14
R 31 0 42
§ 480,25 e a e e ns 42
§ 43T, Lo s et s s 13
§ 431,101 e e e e e e s 13



TABLE OF AUTHORITIES

(continued)
Page
California Business & Professions Code

§ 17500 .. e 31
California Code of Civil Procedure

§ 1094.5, SUDA. (D) vevvvriiieeeeieiiiiiiiiiiieeee e 24

§ 1094.5, SUDA. (C).iivvvvieiiiiiiieeieecee e 24
California Welfare and Institutions Code

§ 14208 13

§ 14132.100, subd. (€)(1) ..cevvueeeeiiiiieeeeeiiiieee e 13, 27

§ 14132.100, subd. ()(3)(B) ...cevvvrrreeeeeeeeeeeeeeeee e, 27

§ 14132.100, subd. ()(2)(B)(I1) ..cvvvrreeeeeeeeeeeeiiiiiiieeeeeeeeeeeeviiinn. 13

§ 14132.100, subd. (D)(8)(C)..cevveerriieeeeeeeeeeeeccieee e, 18
California Code of Regulations, Title 22

§ 51536, SUDA. (A)(2) .evureeeeeiiiiiiiiiiiiiieeeee e 13, 27

§ 51536, SUDA. (D)(4) eevveeeeeiiiieiieeeeeee e 27
LEGISLATIVE & ADMINISTRATIVE MATERIALS
Assembly Bill 74 (2019-2020 Reg. Sess.),

Stats. 2019, ch. 23, 82 ..coiiiiiiieeeeee e 48
Assembly Bill 82 (2013-2014 Reg. Sess.),

Stats. 2013, ch. 23, § T1 .o 48
Assembly Bill 2680 (2021-2022 Reg. SessS.) «.ccovvvvvvvviiieeeeeeeeeeeennnns 48
Provider Reimbursement Manual

§ 2102, L 38

§ 2102, 2 e 38

§ 2180 i passim

§ 2186, L i passim

§ 2186.2 e e passim
OTHER AUTHORITIES
Black’s Law Dictionary (11th ed. 2019).......cccoeeeeeeeieinririnnnnnnnn. 27, 30



TABLE OF AUTHORITIES
(continued)

Cambridge Dictionaries Online,
https:/tinyurl.com/MzxXU4JW8......cccevvvviieeiiiiiiieeeeeeieee e, 34

Dept. of Health Care Services, Medi-Cal Health
Enrollment Navigators Project,
https://www.dhcs.ca.gov/services/medi-
cal/eligibility/Pages/NavigatorsProject.aspX ......ccooeeevvvvvnneenns 48

Macmillan English Dictionary,
https://tinyurl.com/bpajRuxp ....ccoeeevvviieeeiiiiiieeieiieeeeeeeeeeeee 34

Webster’s Third New International Dictionary (2002).... 27, 30, 34



INTRODUCTION
The Medicaid program, operated in California as Medi-Cal

by the state Department of Health Care Services, reimburses
healthcare providers for certain services they provide to patient
beneficiaries, in accordance with federal law. The burden is on
the provider to establish that a claimed cost is eligible for
reimbursement. The issue presented here is whether the
Department must reimburse plaintiff and appellant Family
Health Centers of San Diego (Family Health) for the costs
associated with what Family Health describes as “outreach.” The
relevant federal guidance in this area, the Provider
Reimbursement Manual (PRM), does not use the term “outreach”
or directly address whether expenditures designated by a
provider as outreach costs are eligible for reimbursement. But
the PRM does include an extensive and detailed discussion
regarding whether and when a healthcare provider’s costs for
“advertising costs” are “allowable”—that is, reimbursable.!
Under these provisions of the PRM, which the parties agree
governs this dispute, advertising costs are allowable in some, but
not all, instances. Whether costs are allowable depends
primarily on the content and context of the advertising. For
example, “[a]dvertising costs incurred in connection with the
provider’s public relations activities are allowable if the

advertising is primarily concerned with the presentation of a

L A copy of the PRM is available at https://tinyurl.com/
4cck862d [as of March 23, 2022]. The PRM provisions most
relevant to this case are reproduced in the appendix to this brief.
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good public image and directly or indirectly related to patient
care.” (PRM § 2136.1.) But the “[c]osts of advertising to the
general public which seeks to increase patient utilization of the
provider’s facilities are not allowable.” (Id. § 2136.2.)
Determining whether a provider’s costs are allowable under these
principles requires a nuanced, case-specific analysis of the
advertising communications at issue, requiring the provider to
present sufficiently detailed documentation to establish that its
claimed costs are eligible for reimbursement.

In this case, however, that is not the approach Family
Health took. It sought blanket reimbursement for all of the
salary and benefit costs of its outreach workers. Family Health
provided the general job descriptions of these workers and
documented the number of outreach interactions each worker
had, but it offered minimal evidence regarding the content and
context of the outreach communications themselves. And the
evidence indicated that the purpose of the communications was to
bring new patients into Family Health’s system—that is, to
increase the utilization of its facilities, contrary to what the PRM
allows. Under these circumstances, it was not an abuse of
discretion for the Department’s chief administrative law judge to
conclude that Family Health had failed to show that its outreach
costs were eligible for reimbursement.

There is no question that the work Family Health does is
vital. It is a federally qualified health center (FQHC)—a type of
healthcare provider that offers primary care services in

disproportionately low-income and at-risk communities, and that
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receives special federal grants to help fund its operations. That
does not mean, however, that all of Family Health’s outreach
costs are eligible for reimbursement. Some may be with proper
documentation, and nothing in the decision below or the ALdJ’s
ruling prevents Family Health or other providers from seeking
reimbursement for the costs of specific types of outreach that are
allowable under the PRM provisions governing advertising costs.
And for outreach costs that cannot be reimbursed under Medi-
Cal, FQHCs have access to separate federal grants and state
appropriations that may be used to pay for these activities. Thus,
while the Department correctly denied Family Health’s claim for
reimbursement on the particular evidentiary record in this case,
other avenues will remain available for FQHCs and other Medi-
Cal providers to conduct appropriate community outreach.

LEGAL BACKGROUND
A. Medicaid and Medi-Cal

Medicaid is a cooperative federal-state program that
provides medical care for those in need, including low-income,
aged, blind, and disabled persons. (Nat. Fed. of Independent
Business v. Sebelius (2012) 567 U.S. 519, 541.) The voluntary
program is administered by States but funded in substantial part
by the federal government. (Id. at pp. 541-542.) States that
choose to participate receive federal funds to reimburse
healthcare providers that furnish services to program
beneficiaries, conditioned on the States’ meeting a variety of
federal statutory and regulatory requirements. (See Robert F.
Kennedy Medical Center v. Belshé (1996) 13 Cal.4th 748, 751; 42
U.S.C. § 1396a.)
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In order to receive funding, a State must submit a State
Medicaid Plan for approval to the Centers for Medicare and
Medicaid Services (CMS), an agency within the federal
Department of Health and Human Services (HHS). A State must
comply with the provisions of its approved State Plan, as well as
applicable federal Medicaid laws and regulations. (See 42 U.S.C.
§ 1396a(a)(5); 42 C.F.R. §§ 431.1, 431.10.) The Medicaid Act
requires that all State Plans: (1) delineate the nature and scope
of services covered in the State’s Medicaid program; (2) reimburse
providers for furnishing covered services under the State Plan to
eligible beneficiaries in compliance with federal reimbursement
standards; and (3) provide for audits to ensure only proper and
necessary reimbursement payments are made to providers for
those covered services under the State Plan. (See 42 U.S.C.

§§ 1396a(a)(10), (a)(27), (a)(30)(A), (a)(42); 42 C.F.R. § 413.9;
Physicians & Surgeons Laboratories, Inc. v. Dept. of Health
Services (1992) 6 Cal.App.4th 968, 983.)

In California, the Department of Health Care Services is the
state agency responsible for administering Medi-Cal, the State’s
implementation of the federal Medicaid program. (Welf. & Inst.
Code, § 14203.) The Department reimburses healthcare
providers for the costs of providing care to Medi-Cal beneficiaries
in accordance with the Medicare/Medicaid reimbursement
principles set forth in the Code of Federal Regulations and the
Provider Reimbursement Manual (PRM), which define what costs
are “allowable.” (Welf. & Inst. Code, § 14132.100, subds. (e)(1) &
(1)(2)(B)(i1); see Cal. Code Regs. tit. 22, § 51536, subd. (a)(2);
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Oroville Hospital v. Dept. of Health Services (2006) 146
Cal.App.4th 468, 472.)2 The PRM sets forth CMS’s
interpretations of the pertinent federal regulations. (See
Community Care Found. v. Thompson (D.D.C. 2006) 412
F.Supp.2d 18, 22-23.)

Under federal law, in order for a cost to be allowable, it
“must be based on the reasonable cost of [covered] services” and
“related to the care of beneficiaries.” (42 C.F.R. § 413.9(a).)
“Reasonable cost includes all necessary and proper expenses
incurred in furnishing services, such as administrative costs,
maintenance costs, and premium payments for employee health
and pension plans.” (Id. § 413.9(c)(3).) The regulations further
define “necessary and proper costs” as “costs that are appropriate
and helpful in developing and maintaining the operation of
patient care facilities and activities.” (Id. § 413.9(b)(2).)

When a provider seeks reimbursement for costs related to
the care of beneficiaries, “[t]he burden of proof is on the provider
seeking reimbursement to demonstrate whether a cost is eligible
for reimbursement.” (Visiting Nurse Ass’n v. Thompson (1st Cir.
2006) 447 F.3d 68, 77, citing 42 C.F.R. §§ 413.20, 413.24; see also,
e.g., Pac. Coast Med. Enterprises v. Dept. of Benefit Payments
(1983) 140 Cal.App.3d 197, 212.) In so doing, the provider

2 As a technical matter, reimbursement is generally made
through a fixed “per-visit” rate, which is calculated by adding
together all of a provider’s allowable costs in the year before the
rate setting, then dividing that amount by the provider’s total
number of Medi-Cal patient visits in that year. (See 42 U.S.C.

§ 1396a(bb)(1)-(3).)
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generally must present evidence—in the form of documents,
witness testimony, or both—showing that the claimed costs fall
within one of the categories designated as allowable under the
federal regulations and the PRM. (See, e.g., Oroville Hospital,
supra, 146 Cal.App.4th at pp. 471-477.)

While the federal regulations themselves do not directly
address whether provider outreach or advertising costs qualify
for reimbursement, the PRM specifies that “advertising costs” are
allowable in some—but not all—instances. (PRM §§ 2136-
2136.2.) Under the PRM, “[t]he allowability of advertising costs
depends on whether they are appropriate and helpful in
developing, maintaining, and furnishing covered services” to
beneficiaries, in light of the particular “facts and circumstances of
each provider situation” and whether the costs are “common and
accepted occurrences in the field of the provider’s activity.” (Id.
§ 2136.) Specifically, “[a]dvertising costs incurred in connection
with the provider’s public relations activities are allowable if the
advertising is primarily concerned with the presentation of a
good public image and directly or indirectly related to patient
care.” (Id. § 2136.1.) “Examples are: visiting hours information,
conduct of management-employee relations, etc.” (Ibid.)

In contrast, “[c]osts of advertising to the general public
which seeks to increase patient utilization of the provider’s
facilities are not allowable.” (PRM § 2136.2.) The PRM explains
that “[s]ituations may occur where advertising which appears to
be in the nature of the provider’s public relations activity is, in

fact, an effort to attract more patients,” and thus is not an
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allowable cost. (Ibid.) In these instances, “[a]n analysis . . . of
the advertising copy and its distribution may then be necessary
to determine the specific objective.” (Ibid.) “While it is the
policy” of the federal government “to promote the growth and
expansion of needed provider facilities, general advertising to
promote an increase in the patient utilization of services is not
properly related to the care of patients.” (Ibid.)

Apart from these categories of advertising costs expressly
designated as allowable, the PRM generally advises that the
“[c]osts of advertising for any purpose” not specifically addressed
as non-allowable in the PRM “may be allowable if they are
related to patient care and are reasonable.” (PRM § 2136.1.)

B. Federally qualified health centers
Federally qualified health centers (FQHCs) are healthcare

providers that receive grants under the Federal Public Health
Service Act because they provide primary care services in
underserved areas and to individuals who might otherwise be
unable to afford or access care. (See generally 42 U.S.C. §§ 254D,
1395x(aa)(4).) To qualify as an FQHC, an entity must provide
services to “a population that is medically underserved,” such as
“migratory and seasonal agricultural workers, the homeless, and
residents of public housing” (id. § 254b(a)(1)), as well as “low-
income populations, the uninsured, [and] individuals with limited
English proficiency” (74 Fed. Reg. 66207, 66207 (Dec. 9, 2009)).
As a condition of receiving federal grant funding, FQHCs

must provide certain “required primary health services,” and may

provide additional services as well. (42 U.S.C. § 254b(a)(1)(A)-
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(B).) Required primary health services generally include “basic
health services” such as “family medicine, internal medicine,
pediatrics, obstetrics, or gynecology.” (Id. § 254b(b)(1)(A)(1).)
FQHCs must also provide referrals for specialty and other health
services, including substance abuse and mental health services,
as well as “patient case management services,” “outreach and
transportation services,” and “education of patients and the
general population served by the health center regarding the
availability and proper use of health services.” (Id.

§ 254b(b)(1)(A)(1)-(v).)

Congress has established a “dual funding mechanism” for
FQHCs, allowing them to receive both federal grants and
Medicare and Medicaid reimbursement. (Community Health
Care Assn. of N.Y. v. Shah (2d Cir. 2014) 770 F.3d 129, 136
(Shah).) When FQHCs treat patients who are beneficiaries of
those programs, FQHCs receive reimbursement from the
government for allowable costs. (Ibid.) The grants FQHCs
receive are separate from Medicare and Medicaid reimbursement,
and may be used to fund activities that do not qualify for
reimbursement or to provide care to individuals who are not
Medicare or Medicaid beneficiaries. (Ibid.; see 42 U.S.C.

§ 254b(e).)
STATEMENT OF THE CASE
Family Health Centers of San Diego (Family Health)
operates an FQHC that provides medical services to its patients,
some of whom are Medi-Cal beneficiaries. (Appellant’s Appendix

(AA) 145.) The dispute in this case arose when the Department
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conducted an audit of Family Health’s cost report for the 2013
fiscal year. (AA 467-476; see Welf. & Inst. Code, § 14132.100,
subd. (1)(3)(C).) After evaluation, the Department’s auditor
reclassified as non-reimbursable costs in the amount of $78,032
for salary and benefit expenses for employees engaged in what
Family Health described as “Outreach Services.” (AA 503-506.)
The auditor reviewed the materials Family Health submitted in
support of its claim, including the job description for the relevant
positions and salary details. (AA 503.) He determined that the
expenses were not allowable because Family Health had provided
“Insufficient documentation that the costs of the outreach
services” were “Iincident to a[n] FQHC visit”; thus, Family Health
had not shown that the outreach costs were related to patient
care under the reimbursement principles set forth in federal
regulations and the PRM. (AA 506.)

Family Health filed an administrative appeal and
requested a formal hearing, which was held in October 2017. (AA
424-434, 441-442; see AA 257-400 [hearing transcript].) At the
hearing, Family Health’s CEO Fran Butler-Cohen provided some
limited additional information regarding the costs at issue. (AA
289-359.) She testified generally that Family Health’s outreach
workers “go into the community” and “are required to make
medical appointments for the people they come into contact
with.” (AA 293.) The workers must “invest[] the necessary time
and attention to those patients to get them into the system.”
(Ibid.) Ms. Butler-Cohen introduced records showing the number

of interactions for each outreach worker and whether those
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contacts resulted in medical appointments. (AA 292-295; see AA
658-721.)

Following that hearing, an administrative law judge issued
a proposed decision agreeing with the auditor’s determination
that the costs were not allowable (AA 159-173), and in May 2018
the chief ALJ adopted that proposed decision as the Department’s
final decision (AA 142-157). The chief ALJ noted that the
evidence showed that the “outreach” costs for which Family
Health sought reimbursement “involve a broad range of
activities, taking place ‘in the street, in schools, in agencies,
business venues,” as well as “bars, bathhouses, clubs,” and “other
public venues such as beaches and parks.” (AA 145-146.) The
costs entailed “[o]utreach staff” seeking to “promote awareness of
the health center’s services and support entry . . . of the new
patients contacted” into Family Health’s facilities. (AA 146.)
Based on this evidence, the chief ALJ found that “[t]he
‘community outreach services’ in question are efforts to attract
new patients and increase patient utilization of [Family Health’s]
available services among the community, but do not involve
direct patient care.” (AA 145.)

The chief ALJ reasoned that while “the PRM does not
speak to patient recruitment efforts under the label of ‘Outreach,’
it does address them under the broader heading of ‘Advertising
Costs.” (AA 153.) Applying those provisions of the PRM,
“[b]ecause [Family Health’s] outreach work is performed

specifically to bring new patients into the facilities, it is not

reimbursable as part of the Medi-Cal rate.” (Ibid.) The chief ALJ
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further observed: “This is not to say that it is an impermissible
activity or that it does not serve a purpose—indeed, it appears
that [Family Health] has received funding from other sources” for
such outreach, “but it is outside the scope of . . . Medi-Cal
reimbursable activities.” (Ibid.)

Family Health sought reconsideration (AA 124-126), but
the chief ALJ denied that request (AA 100-117). In that ruling,
she specifically addressed Family Health’s argument that its
outreach costs are allowable under the provisions of the PRM
governing advertising costs. She explained that “even if this
tribunal were to accept this argument,” Family Health still bore
the burden of “demonstrating that its outreach costs are
‘primarily concerned with the presentation of a good public image
and directly or indirectly related to patient care.” (AA 112,
quoting PRM § 2136.1.) But Family Health “was unable to
offer sufficient documentation to establish that its outreach
activities were aimed at the goal of presenting a good public
1image or were directly or indirectly related to patient care.
Instead, these costs were centered on patient recruitment.”
(1bid.)

In August 2018, Family Health filed a petition for writ of
mandate in superior court. (AA 26-34.) The court denied that
petition in March 2019 on essentially the same grounds as those
reflected in the Department’s final decision. (AA 1434-1443.)
The court agreed that the provisions of the PRM regarding
advertising costs apply in this context (AA 1438) and concluded
that “[b]ased on the examples listed in the PRM,” Family
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Health’s “outreach activities are unallowable advertising costs
and therefore not reimbursable” (AA 1439). “The testimony
presented during the administrative proceedings shows that the
outreach activities were designed to attract new patients” and
thus constituted non-allowable costs. (Ibid.)

The court of appeal affirmed in a July 2021 decision.
(Modification Order 2; Slip Opinion (Opn.) 15.)3 The court
explained that under the PRM, “[a]dvertising costs are allowable
if they are ‘incurred in connection with the provider’s public
relations activities and are primarily concerned with the
presentation of a good public image and directly or indirectly
related to patient care.” (Opn. 3-4, quoting PRM § 2136.1,
alterations omitted.) “However, ‘costs of advertising to the
general public which seeks to increase patient utilization of the
provider’s facilities are not allowable.” (Opn. 4, quoting PRM
§ 2136.2, alterations omitted.)

Applying these principles, the court of appeal “agree[d]
with the ALdJ, the Chief ALdJ, and the trial court” that the costs
were not allowable based on the evidence Family Health
presented. (Opn. 13.) That evidence showed that Family
Health’s “outreach efforts involve going into public spaces such as

on the street, at schools, business venues, beaches, and parks to

3 The court of appeal issued its opinion on July 6, 2021 and
1ssued an order modifying that opinion (without changing the
judgment) on July 27, 2021. (See Petition for Review, Exs. A-B.)
On July 30, 2021, the court of appeal ordered that the opinion be
published. (See id., Ex. C.)
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attract new patients from its audiences within the general
public,” as well as to “provide counseling regarding eligibility for
services” and to “make medical appointments.” (Modification
Order 1-2; Opn. 13.) The court concluded that “[i]t was not an
abuse of discretion” for the administrative law judges and the
trial court “to find that such activities had the purpose and effect
of bringing in new patients and increasing utilization of [Family
Health’s] facilities, making them akin to advertising.” (Opn. 14.)
The court noted that federal law requires FQHCs to engage in
community outreach and that such outreach may be beneficial,
but these considerations “do[] not automatically make the
associated costs reimbursable under Medicare (or Medi-Cal), even
if they provide a benefit for the recipient.” (Opn. 13-14.)

This Court granted Family Health’s petition for review on

November 17, 2021.

ARGUMENT

In administering the Medi-Cal program, the Department
reimburses healthcare providers for activities related to the
medical care of beneficiaries. Federal regulations and agency
guidance—specifically the PRM, which the parties agree applies
here—specify that a healthcare provider’s advertising costs are
allowable in some, but not all, instances. Advertising generally
qualifies for reimbursement under the PRM if it seeks to (for
example) foster a good public image, educate Medi-Cal
beneficiaries about the services the program offers, or provide
important information such as a provider’s operating hours. But

the costs of advertising to the general public seeking to increase
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utilization by new patients of the provider’s facilities are not
allowable.

As the PRM expressly contemplates, the distinction between
allowable and non-allowable advertising costs typically requires a
nuanced factual analysis of the content and context of a
provider’s advertising to determine whether its costs are
allowable. A provider bears the burden of offering documentation
sufficient to establish that its claimed costs are allowable. In this
case, two ALdJs concluded that Family Health had failed to carry
this burden, and the trial court and court of appeal upheld that
ruling. Family Health sought reimbursement for the salaries and
benefits of its outreach workers under the theory that outreach
costs are categorically allowable, but the PRM does not support
that blanket approach. The limited evidence Family Health
presented regarding the content and context of its outreach
indicated that the communications at issue sought to bring new
patients into its system—that is, to increase the utilization of its
facilities. And there was no evidence that some or all of the
communications served any other purpose. Under the particular
circumstances of this case, the Department did not abuse its
discretion in determining that the costs at issue were not
allowable.

Family Health and its amici raise a significant policy
concern, namely that denying reimbursement for the costs at
issue here will cause FQHCs to reduce their community outreach
activities. The Department agrees that outreach by FQHCs is

1mportant, given the populations they serve, but this concern
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does not provide a sound basis for reversing the judgment below.
Some forms of outreach, if properly itemized and documented by
the provider, will constitute allowable costs under the PRM.
FQHCs also receive other funding, through federal and state
grants and appropriations, that may be used to pay for the costs
of advertising or outreach activities that do not qualify for
Medicare or Medicaid reimbursement. Thus, while the
Department correctly denied Family Health’s claim for
reimbursement here, FQHCs and other healthcare providers will
continue to have access to funding that can be used to raise
awareness among Medi-Cal beneficiaries of the healthcare

services available to them.

I. THE DEPARTMENT DID NOT ABUSE ITS DISCRETION IN
DENYING REIMBURSEMENT FOR FAMILY HEALTH’S
OUTREACH COSTS

A. Standard of review

Where, as here, a party seeks a writ of administrative
mandamus, an “[a]buse of discretion is established” if the agency
“has not proceeded in the manner required by law, the order or
decision is not supported by the findings, or the findings are not
supported by the evidence.” (Code Civ. Proc., § 1094.5, subd. (b).)
Unless the trial court “is authorized by law to exercise its
independent judgment on the evidence,” the agency’s factual
findings must be upheld if “supported by substantial evidence in
the light of the whole record.” (Id., subd. (c); see State Bd. of
Chiropractic Examiners v. Superior Court (2009) 45 Cal.4th 963,
977.) In cases governed by the substantial-evidence standard, an

appellate court “reviews not the trial court’s ruling,” but rather
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the agency’s “final administrative decision.” (TG Oceanside, L.P.
v. City of Oceanside (2007) 156 Cal.App.4th 1355, 1370.)

Here, because the trial court was not authorized to exercise
independent-judgment review, the Department’s factual findings
are reviewed for substantial evidence, “resolving all conflicts in
the evidence and drawing all inferences in support of” the
agency’s finding. (Golden Day Schools, Inc. v. Office of Admin.
Hearings (2017) 8 Cal.App.5th 1012, 1020.) Legal questions
receive de novo review. (City of Marina v. Bd. of Trustees of Cal.

State Univ. (2006) 39 Cal.4th 341, 355-356.)*

B. Family Health’s reimbursement claim is
governed by the provider reimbursement
manual’s provisions regarding advertising

As noted, federal regulations provide that a healthcare
provider’s costs are allowable for Medicare and Medicaid
reimbursement purposes if the costs are “based on the reasonable
cost of [covered] services” and “related to the care of

beneficiaries.” (42 C.F.R. § 413.9(a); see ante, p. 14.) But the

4 Because the PRM is federal (not state) regulatory
guidance, the Department does not contend that its
interpretation of the PRM provisions at issue here is entitled to
any type of formal administrative deference. (See Oak Valley
Hospital Dist. v. State Dept. of Health Care Services (2020) 53
Cal.App.5th 212, 224-225.) Nonetheless, even absent formal
deference, the Department respectfully submits that this Court
should approach the issue with “due regard for the agency’s
expertise and special competence” and that the Department’s
interpretation should be adopted because of its persuasive force.
(Alvarado v. Dart Container Corp. (2018) 4 Cal.5th 542, 559; see
id. at pp. 561-568 [adopting agency position notwithstanding lack
of formal deference].)
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federal regulations on their own are insufficient to resolve this
case. The open-ended textual provision “related to the care of
beneficiaries” provides limited guidance because “as many a
curbstone philosopher has observed, everything is related to
everything else.” (Maracich v. Spears (2013) 570 U.S. 48, 60.)
The issue presented in this case is whether Family Health
adequately established that the full costs of a provider’s
“outreach’ activities”—here, the costs of the salaries and benefits
of employees who make in-person contacts with individuals in the
provider’s community regarding the healthcare services the
provider offers—are allowable for purposes of Medi-Cal
reimbursement. (Opening Brief on the Merits (OBM) 6.) Neither
the federal regulations nor the PRM discuss outreach costs. But
Chapter 21 of the PRM does contain extensive guidance
regarding whether and when a provider’s “advertising costs” are
allowable. (PRM §§ 2136-2136.2.) The court of appeal, the trial
court, and the ALJs all focused principally on these provisions.
(Opn. 3-4, 14; AA 1438-1439 [trial court]; AA 112, 153 [ALJ
rulings].) Family Health likewise agrees that these provisions

should guide the Court’s analysis here. (OBM 13-14 & fn. 7.)°

5 Amici Health Centers suggest that the PRM does not
apply to FQHCs. (Health Centers Amicus Letter (Aug. 27, 2021)
6.) Family Health, however, agrees that the PRM should guide
the analysis in this case. (See OBM 13-14 & fn. 7, 22-26.)
Because the argument that the PRM does not apply to FQHCs is
raised only by an amicus, this Court should decline to consider it.
(See, e.g., Prof. Engineers in Cal. Govt. v. Kempton (2007) 40
Cal.4th 1016, 1047, fn. 12.) In any event, amici Health Centers
are wrong in arguing that the PRM does not apply. As the court

(continued...)
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And California courts routinely rely on the PRM to resolve Medi-
Cal reimbursement disputes. (See, e.g., Oak Valley Hospital Dist.
v. State Dept. of Health Care Services (2020) 53 Cal.App.5th 212,
225-236; Oroville Hospital, supra, 146 Cal.App.4th at pp. 473-
4717.)

The PRM’s guidance regarding advertising costs is
particularly relevant because the concepts of outreach and
advertising are closely related. To “advertise” is “to make known
to (someone)” or “give notice to.” (Webster’s Third New
International Dictionary (2002) 31; see also ibid. [alternatively
defining “advertising” as “the action of calling something (as a
commodity for sale, a service offered or desired) to the attention
of the public, esp[ecially] by means of printed or broadcast paid
announcements”]; Black’s Law Dictionary (11th ed. 2019)
[defining advertising as “[t]he action of drawing the public’s
attention to something to promote its sale”].) Those definitions
overlap significantly with Family Health’s description of its
outreach activities, which it says are designed to “inform[] the
medically underserved population of the availability of health
care services” and “to bring patients . . . into the health care

delivery system.” (AA 37-38; accord OBM 7.) And in many

(...continued)

of appeal correctly recognized (Opn. 3), California law governing
reimbursement of FQHCs expressly incorporates “Medicare
reasonable cost principles,” cross-referencing the federal
regulations that the PRM interprets. (Welf. & Inst. Code,

§ 14132.100, subds. (e)(1), (e)(3)(B); see also Cal. Code Regs. tit.
22, § 51536, subds. (a)(2), (b)(4); ante, pp. 13-14.)
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contexts, the terms “advertising” and “outreach” are used in
tandem or interchangeably. (See, e.g., Orange Citizens for Parks
& Recreation v. Superior Court (2016) 2 Cal.5th 141, 154.) In the
absence of any regulatory guidance expressly covering outreach
activities, the PRM provisions regarding advertising costs offer
the most detailed, apposite, and reliable source of law to apply in

this context.

C. Family Health’s evidence failed to establish that
the costs of its outreach activities were
allowable advertising costs

Family Health did not attempt to make the case below, and
does not contend now, that the outreach costs at 1ssue here fall
within any of the specifically defined categories of allowable
advertising costs set forth in PRM section 2136.1. (See OBM 22-
27.) It is possible that certain forms of outreach, if properly
documented, may be allowable under section 2136.1—for
instance, if “the advertising is primarily concerned with the
presentation of a good public image and directly or indirectly
related to patient care.” (PRM § 2136.1; see post, pp. 38-41.) But
as the chief ALJ observed, Family Health made no effort to show
that its outreach activities at issue here, in whole or in part, meet
that standard. (AA 112.)

While the PRM contains a catch-all provision that allows for
other advertising costs that are “related to patient care and are
reasonable[,]” that provision applies only where the cost is not
expressly excluded as non-allowable. (PRM § 2136.1.) The key
exclusion at issue here is for a provider’s “[c]osts of advertising to

the general public which seeks to increase utilization of the
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provider’s facilities”; these costs “are not allowable.” (Id.

§ 2136.2.) Such costs are excluded because “general advertising
to promote an increase in the patient utilization of services is not
properly related to the care of patients.” (Ibid.; see also, e.g.,
Gosman v. United States (Ct. Cl. 1978) 573 F.2d 31, 38 [the costs
of attracting new patients are “only tangentially or speculatively
related to the actual care of . . . beneficiaries”].)

In practice, drawing the line between allowable and non-
allowable advertising requires a careful factual analysis of the
advertising at issue to determine whether that standard is met.
The PRM recognizes as much, explaining that “[s]ituations may
occur where advertising which appears to be in the nature of the
provider’s public relations activities is, in fact, an effort to attract
more patients,” and an “analysis . . . of the advertising copy and
its distribution may then be necessary to determine the specific
objective.” (PRM § 2136.2.) As discussed below, based on the
limited evidence Family Health presented regarding the context
and content of its outreach communications, the Department did
not abuse its discretion in determining that the activities at issue
constituted advertising to the general public seeking to increase
utilization of Family Health’s facilities.

1. The activities at issue constitute advertising

There is no factual dispute regarding the nature of the
outreach activities for which Family Health seeks reimbursement.
(See OBM 23.) The activities involved Family Health’s outreach
workers “going into public spaces such as on the street, at schools,

business venues, beaches, and parks” and having in-person
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interactions with members of the public in order to “attract new
patients from its audiences within the general public, provide
counseling regarding eligibility for services, and make medical
appointments for services.” (Modification Order 1-2; Opn. 13; see
AA 145-146.) As the ALJ found, “[o]utreach staff are tasked to
‘promote awareness of the health center’s services and support
entry into care’ of the new patients contacted.” (AA 146.) These
activities fit comfortably within the definitions of “advertising”
discussed above: they seek to “give notice to” prospective new
patients of Family Health’s services (Webster’s Third New
International Dictionary, supra, at p. 31) and to “draw|[] the
public’s attention” to those services (Black’s Law Dictionary,
supra).

Family Health contends that these activities “def[y]
characterization as ‘advertising” because “the commonly
understood meaning of the term ‘advertising’ connotes
‘widespread promotional activities usually directed to the public
at large.” (OBM 24.) Family Health is correct that advertising
often includes messages transmitted widely through media such
as television and newspapers. But other types of activities, while
more targeted, still constitute advertising—such as a contractor
mailing flyers to homeowners in a particular zip code, or a food-
truck owner passing out discount coupons to workers in a
particular building.

This Court has recognized that the definition of “advertising”
1s context-dependent. For instance, it may include “one-to-one

statements of salespeople” to prospective customers. (Ford
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Dealers Assn. v. Dept. of Motor Vehicles (1982) 32 Cal.3d 347,
362.) In Ford Dealers, the Court upheld a DMV regulation that
defined advertising to include such communications, because
“[h]istorically . . . the terms advertising and ‘advertisement’ have
been held to be broad enough to include oral representations
made on a one-to-one basis.” (Id. at p. 359, quoting Feather River
Trailer Sales, Inc. v. Sillas (1979) 96 Cal.App.3d 234, 248; see id.
at pp. 3566-362.) Likewise, California courts have “repeatedly”
held that “oral statements made to individual members of the
public” constitute advertising for purposes of the False
Advertising Law, Business & Professions Code section 17500.
(Id. at p. 358.)6

Family Health’s narrower definition of “advertising” (see
OBM 24) relies on a line of cases from the insurance-coverage
context where the term has a specialized meaning—most notably
Hameid v. National Fire Insurance of Hartford (2003) 31 Cal.4th
16. In these cases, courts considered whether a business’s
insurance company had a duty to defend the business, under the
“advertising injury” provision of a commercial general liability
policy, in a lawsuit brought by a competitor of the business for

soliciting the competitor’s customers. (Id. at p. 19.) This Court,

6 See, e.g., Chern v. Bank of America (1976) 15 Cal.3d 866,
870-871, 875-876 [oral statement made by bank employee to
prospective customer regarding loan terms]; People v. Superior
Court (Jayhill Corp.) (1973) 9 Cal.3d 283, 286-288 [door-to-door
solicitations by encyclopedia salesmen]; People v. Conway (1974)
42 Cal.App.3d 875, 878 [oral representations made by car
salesmen].
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following the majority rule, concluded that “one-on-one
solicitation of a few customers does not give rise to the insurer’s
duty to defend the underlying lawsuit.” (Ibid.; see id. at pp. 22-
30.)

But “a word may have different legal meanings in different
contexts” (Richmond v. Shasta Community Services Dist. (2004)
32 Cal.4th 409, 422), and the rationale courts offered in the cases
Family Health cites for adopting a narrower interpretation of
“advertising” does not readily translate outside of the unique
context of insurance-coverage litigation. In the “insurance
context” in particular (Hameid, supra, 31 Cal.4th at p. 28), courts
have “reasoned that defining ‘advertising’ to include customer
solicitations would stretch too far” because “[i]f the act of
contacting potential customers is advertising for the purposes of
the policy, then any dispute related to economic competition
among businesses is covered by the policy provision for
advertising injury”” (id. at p. 24, quoting Select Design Ltd. v.
Union Mutual Fire Ins. Co. (Vt. 1996) 674 A.2d 798, 803).
Hameid and other courts also voiced concern that adopting a
broader reading of “advertising” in the insurance context “would
encourage litigation” and “eliminate the clarity and certainty that
1s essential to the insurance industry.” (Id. at p. 29.)

Those industry-specific policy considerations do not apply in
the Medi-Cal reimbursement context, where “advertising” is best
understood to carry its broader, commonly understood meaning
that encompasses individualized solicitations. Many of the

examples of advertising discussed in the PRM—such as providing
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“visiting hours information,” “recruiting medical, paramedical,
administrative, and clerical personnel,” and “professional
contacts with physicians, hospitals, public health agencies . . .
and similar groups and institutions, to apprise them of the
availability of the provider’s covered services” (PRM § 2136.1)—
would often be delivered in mailings, email, or orally to one
person or a defined group. The specific PRM provision at issue
here, moreover, focuses on whether a provider’s communications
“seek][] to increase patient utilization of the provider’s facilities.”
(Id. § 2136.2.) As this case illustrates, new patients can be
recruited to increase provider utilization not only through mass
media, but through one-on-one solicitations as well. (Cf. Ford
Dealers, supra, 32 Cal.3d at pp. 358-359 [noting that “false and
misleading statements to the public” can readily be transmitted
orally and in a targeted way, not just disseminated widely
through print or broadcast media].)

Family Health also faults the court of appeal for describing
its outreach activities as being “akin to” advertising (as opposed
to actually being advertising). (OBM 25.) But the outcome in
this case should not depend on whether one views the activities
as literally being advertising or as merely being “akin to”
advertising. Either way, the court of appeal was right to follow
the PRM’s guidance regarding advertising costs, in light of the
significant overlap between outreach and advertising. (See ante,
pp. 27-28.) Indeed, Family Health apparently does not dispute
that outreach activities in fact are akin to advertising. (See OBM

25.) But a healthcare provider cannot avoid its burden of
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establishing that its advertising costs qualify for reimbursement
under the PRM merely by characterizing them as categorically
allowable “outreach” costs. (Cf. United States v. Calhoon (11th
Cir. 1996) 97 F.3d 518, 528-529 [upholding federal false-
statement conviction for healthcare executive who sought
reimbursement for non-allowable advertising expenses by

labeling them “outreach” costs].)

2. The advertising was directed to the general
public

Substantial evidence supports the Department’s factual
finding that the advertising activities at issue were directed “to
the general public.” (PRM § 2136.2.) The evidence showed that
the communications at issue involved outreach workers visiting
places frequented by the general public, such as “bars,
bathhouses, clubs” and “other public venues such as beaches and
parks,” and talking to individuals they encountered there. (AA
146; see also AA 293 [Family Health’s CEO testifying that
outreach workers “go into the community”].) These efforts sought
to publicize Family Health’s “available services among the
community.” (AA 145.)

Dictionaries define “general public” as “ordinary people in
society, rather than people who are considered to be important or

who belong to a particular group.”” Case law confirms that

7 Macmillan English Dictionary, https://tinyurl.com/
bpajkuxp [as of March 23, 2022]; accord Cambridge Dictionaries
Online, https://tinyurl.com/nzxu4jw8 [as of March 23, 2022]
[defining “general public” as “ordinary people, especially all the
people who are not members of a particular organization or who

(continued...)
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“general public” ordinarily refers to the broad mass of people who
lack some salient characteristic—for instance, in the context of
pharmaceutical price regulation, customers paying the
“prevailing retail price” as opposed to those covered by third-
party insurers. (United States v. Bruno’s, Inc. (M.D.Ala. 1999) 54
F.Supp.2d 1252, 1257; see also, e.g., First Nat. Bancshares Corp.
Il v. Bd. of Governors (6th Cir. 1986) 804 F.2d 54, 57 [regulation
defined “debt held by the general public” as “debt held by parties
other than institutions, officers, directors, and principal
shareholders of banking organizations™].)

In the context of healthcare provider advertising to patients,
the most natural understanding of “general public” is that the
term distinguishes a provider’s existing patients from “the
community at large.” (See St. Francis Hospital v. Califano
(D.D.C. 1979) 479 F.Supp. 761, 764 [denying reimbursement for
costs of operating telephonic health information service whose
use “was not restricted to the [provider’s] patients”].) The basic
principle that costs must be “related to patient care” in order to
be allowable (PRM § 2136.1) suggests a distinction between
individuals who are already patients of a provider and those who

are not. And here, there is no dispute that Family Health’s

(...continued)

do not have any special type of knowledge”]; cf. Webster’s Third
New International Dictionary, supra, at p. 944 [defining “general”
as “applicable or relevant to the whole rather than to a limited
part, group, or section”].
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outreach entailed communications with prospective “new
patients.” (AA 146.)

Family Health suggests that its outreach did not involve the
general public because it consisted of “interpersonal encounters
between a Family Health worker and one or a few individuals at
a given time.” (OBM 23.) But the term “general public” entails a
qualitative distinction, not a quantitative one. A single person or
a small group picked at random from a public place still consists
of members of the general public. Moreover, adopting an
Iinterpretation of “general public” that depends on the number of
people a communication reaches would create difficult line-
drawing problems. If a provider representative addresses a
crowd of 100 people at a community event, or mails flyers to
1,000 residents in its neighborhood, does that constitute
advertising to the general public? Family Health’s theory offers
no guidance on such questions. Nor does it accord with the
PRM’s distinction between public relations activities related to
patient care and increasing utilization of a particular provider’s

services.8

8 Family Health argues that the court of appeal improperly
“ignor[ed] the words ‘to the general public” in the PRM. (OBM
25.) That is not correct. While the court of appeal initially
omitted that phrase from one part of its analysis, the opinion as
modified recognizes that the ““costs of advertising to the general
public which seeks to increase patient utilization of the provider’s
facilities are not allowable.” (Modification Order 2, quoting PRM
§ 2136.2, italics added, alteration omitted; see Opn. 14; see also
Opn. 4 [legal background section of initial opinion discussing the
same PRM provision].)
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3. The advertising sought to increase utilization
by new patients of Family Health’s facilities

Substantial evidence also supports the Department’s finding
that the outreach sought “to increase utilization of [Family
Health’s] facilities.” (PRM § 2136.2.) The chief ALJ found that
“[t]he ‘community outreach services’ in question are efforts to
attract new patients and increase utilization of [Family Health’s]
available services among the community, but do not involve
direct patient care.” (AA 145; see also AA 153 [the “outreach
work 1s performed specifically to bring new patients into the
facilities”].) As the chief ALJ further explained in denying
rehearing, Family Health “was unable to offer sufficient
documentation to establish that its outreach activities were
aimed at the goal of presenting a good public image or were
directly or indirectly related to patient care. Instead, these costs
were centered on patient recruitment.” (AA 112.)

Family Health does not appear to dispute that factual
finding in this Court. (See OBM 22-26.) Nor could it, because the
finding that the outreach sought to increase utilization of Family
Health’s facilities is amply supported by the evidence presented
to the Department. Family Health’s CEO testified that outreach
workers “are required to make medical appointments for the
people they come into contact with.” (AA 293.) The workers
must “invest[] the necessary time and attention to those patients
to get them into the system.” (Ibid.) The CEO also testified that
“somewhere between 75 and 85 percent” of prospective new
patients contacted by outreach workers ultimately show up at

Family Health’s facilities for their appointments. (AA 295.) That
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outcome may well be desirable as a policy matter, and as
discussed below (post, pp. 38-41, 45-49), there are avenues
available for Family Health and other FQHCs to receive funding
for such outreach activities. But this evidence supports the
Department’s finding that the purpose of Family Health’s
outreach activities was to increase utilization of its facilities by

new patients and therefore was non-reimbursable.

D. Provider outreach costs may be allowable in
other instances, but not in this case based on the
evidence Family Health presented

To be clear, the Department does not contend that a
healthcare provider’s outreach or advertising costs are never
allowable for Medi-Cal reimbursement purposes. On the
contrary, many types of outreach may qualify for reimbursement
under the PRM, in whole or in part.

First, the costs of outreach to a provider’s existing patients
are very likely allowable. Among other things, such outreach
would not constitute advertising “to the general public.” (PRM
§ 2136.2; see ante, pp. 34-36.) Outreach to existing patients
regarding that patient’s medical needs—for example, calling a
patient to recommend a consultation for a particular type of
procedure—Ilikely would be “related to patient care,” and thus the
costs would be allowable so long as they are reasonable. (PRM
§ 2136.1; see also id. §§ 2102.1-2102.2.)

Second, even when outreach targets prospective new
patients, some types of outreach costs may still qualify for
reimbursement under the PRM, provided the provider makes an

appropriate evidentiary showing. Reasonable outreach costs
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“incurred in connection with the provider’s public relations
activities are allowable if the advertising is primarily concerned
with the presentation of a good public image and directly or
indirectly related to patient care.” (PRM § 2136.1.) “Examples
are: visiting hours information, conduct of management-employee
relations, etc.” (Ibid.) Even if outreach does not fit this
description, its costs may still be allowable under the PRM’s

bA N3

catch-all provision so long as the costs are “reasonable,” “related

to patient care,” and not specifically defined as non-allowable.
(Ibid.)

A variety of forms of outreach may be eligible for
reimbursement under these provisions. For instance, the costs of
maintaining a website that provides information to the public
about the provider’s services, or posting a flyer containing similar
information on a bulletin board at a homeless shelter, may well
be allowable, if properly documented. (See PRM § 2136.1; cf.
Metro. Med. Ctr. & Extended Care Facility v. Harris (8th Cir.
1982) 693 F.2d 775, 788 [costs of hospital outreach seeking to
“familiarize people with the services and staff available” at the
provider’s facilities and “build goodwill in the community” may be
allowable].) Indeed, it is possible that some portion of Family
Health’s outreach costs at issue here may have qualified for
reimbursement on this ground. But as the chief ALJ found,
Family Health “was unable to offer sufficient documentation to
establish that its outreach activities” met that standard. (AA
112.) That conclusion aligns with decisions of the federal

Provider Review Reimbursement Board, which has explained
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that “while coordination, education and liaison, and certain forms
of advertising activities are allowable for reimbursement
purposes,” the provider must “present[] sufficient documentation”
to establish that the claimed costs are allowable. (Harriet
Holmes Health Care Services, Inc. v. Blue Cross & Blue Shield
Assn. (P.R.R.B. Apr. 7, 1997) 1997 WL 256897, at *11-12.)

In addition, some advertising might be viewed as having two
or more purposes, some of which are allowable and some of which
are not. For instance, certain types of advertisements may seek
“to increase utilization of the provider’s facilities” (PRM § 2136.2)
while also having a valid public-relations purpose and relating to
patient care (see id. § 2136.1). In these instances, on appropriate
proof, the Department may deem reasonable advertising costs
allowable, in whole or in part. (See, e.g., Superior Home Health
Care of Middle Tenn., Inc. v. Secretary of Health & Human
Services (6th Cir. Oct. 13, 1999) 194 F.3d 1314 [table], 1999 WL
970342, at *3 [affirming agency’s decision to award 50%
reimbursement for yellow pages advertisements that were
intended “in part” to “promote the utilization of [the provider’s]
facilities” and partly for other purposes]; Sacred Heart Hospital v.
Bowen (E.D.Pa. 1986) 652 F.Supp. 171, 181-182 [affirming
agency’s decision that cost of newspaper ad was not reimbursable
where “primary purpose” was to aid provider in litigation]; see
also Advanced Health Systems, Inc. v. Schweiker (D.Colo. 1981)
510 F.Supp. 965, 969-970 [allowing reimbursement for

advertising costs that related to patient care even though the
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advertising sought in part to increase facility utilization].)®
Whether reimbursement is allowed for these costs may depend in
part on the relative weight or importance of each purpose the
advertising serves.

Here, Family Health presented only summary and general
evidence about its outreach activities, and sought full
reimbursement of its outreach workers’ salaries and benefits
without any attempt to separate out potentially reimbursable
activities. In these circumstances, substantial evidence supports
the Department’s factual finding that the only proven purpose of
Family Health’s outreach activities was to increase utilization of

Family Health’s facilities by new patients. (Ante, pp. 37-38.)

II. THE REMAINING ARGUMENTS ADVANCED BY FAMILY
HEALTH AND ITS AMICI LACK MERIT

Apart from their interpretation of the relevant PRM

provisions, Family Health and its amici raise both legal and

9 In Advanced Health Systems, a district court allowed for
reimbursement of radio and television advertising costs by a
provider that exclusively treated alcoholics; the advertising was
designed to convince prospective patients that they in fact had a
disease and persuade them of the need for treatment. (510
F.Supp. at p. 966.) In that case, the provider established that the
“public outreach” was not designed simply to recruit new
patients, but was “directly related to the diagnosis and treatment
of alcoholism” and “common and accepted in the field of
alcoholism treatment[.]” (Id. at p. 968; see also id. at p. 969.)
The Department expresses no view on whether Advanced Health
Systems was correctly decided. Family Health did not attempt to
establish in this case that its outreach was integral to specialized
treatment or that its outreach practices were common and
accepted as part of such treatment.
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policy arguments in support of their view that the outreach costs

at issue are allowable. None of these arguments is persuasive.

A. The legal authorities cited by Family Health and
its amici do not suggest that the outreach costs
at issue here are allowable

In the background section of its brief, Family Health
references a 1994 letter written by the then-director of the
Medicaid Bureau of the federal Department of Health and
Human Services. (OBM 20; see AA 816-823.) Family Health
asserts that that letter “identified Medicaid outreach as an
administrative cost necessary for the proper and efficient
administration of the state plan.” (OBM 20.) That one-line
reference in a nearly 30-year-old agency policy statement
indicates only that “Medicaid outreach” is a type of cost
“necessary for the proper and efficient administration of [a] State
plan,” which is a document prepared by a State and submitted to
CMS for approval. (AA 817; see generally 42 C.F.R. §§ 430.10-
430.25.) The letter is most naturally read as advising States to
consider outreach regarding Medicaid to residents eligible to
enroll in the program, not as a suggestion that any cost incurred
by a provider that might be characterized as “outreach” to
Medicaid beneficiaries is allowable. And regardless, agency
letters and policy statements of this kind “lack the force of law”
and “do not warrant Chevron-style deference.” (Wos v. E.M.A. ex
rel. Johnson (2013) 568 U.S. 627, 643.)

Amici Health Centers cite a 2001 question-and-answer
document provided by the federal Health Care Financing
Administration. (Heath Centers Amicus Letter (Aug. 27, 2021) 4-
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5.) The document explains that in determining whether a
“change in the scope of services” has occurred, a State “must add
on the cost of new . . . services even if those services do not
require a face-to-face visit” with a provider, “e.g., laboratory, x-
rays, drugs, outreach, [etc.].” (Id. at p. 5.)

For several reasons, this document is inapposite. Its
apparent purpose is to address changes in the scope of services,
not to define what services a State must include in its plan in the
first instance. The document’s cursory reference to “outreach” is
thus best understood as specifying that the cost of whatever
outreach a State Medicaid plan covers must be added to a
provider’s newly calculated reimbursement rate when such
outreach occurs. A question-and-answer document of this kind,
discussing changes in the scope of services, would be a highly
unusual place for the federal agency to purport to announce a
requirement that States must reimburse all costs that a provider
characterizes as “outreach.” In addition, there is no indication
that the document’s reference to “outreach” encompasses (as in
this case) outreach to prospective new patients seeking to
increase utilization of a provider’s facilities. The other listed
services—such as laboratory services, x-rays, and drugs—would
presumably be provided only to existing patients; the same may
well be true of the “outreach” the document contemplates.
Finally, like the 1994 letter Family Health references, the 2001
question-and-answer document lacks the force of law and does
not qualify for Chevron deference. (Wos, supra, 568 U.S. at p.
643.)
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Amici Health Centers also contend that the court of appeal’s
decision in this case “is at odds” with the Second District Court of
Appeal’s opinion in Tulare Pediatric Health Care Center v. State
Department of Health Care Services (2019) 41 Cal.App.5th 163.
(Health Centers Amicus Letter 6.) But there is no conflict
between the court of appeal’s analysis in this case and Tulare
Pediatric. That case addressed whether the State must
reimburse a clinic “the full amount the clinic paid to a
contractor,” or “an amount equal to only the contractor’s
underlying costs.” (Tulare Pediatric, supra, at p. 166.) But that
question—i.e., what portion of a provider’s allowable costs must
be reimbursed—is separate from the question of what kinds of
costs are allowable in the first place. The costs at issue in Tulare
Pediatric—for patient visits (id. at p. 169)—were quintessentially
allowable, whereas in this case, the parties dispute whether the
costs at issue are allowable to begin with. And Tulare Pediatric
had nothing to do with advertising, outreach, or the PRM
provisions at issue here.0

Amici Health Centers’ argument that the court of appeal’s

decision overlooks federal statutory law (Health Centers Amicus

10 While Tulare Pediatric noted that federal regulations use
“broad and inclusive phrases when outlining reasonable costs”
(41 Cal.App.5th at p. 174), that general principle provides scant
guidance here. That is particularly true because the federal
regulations do not directly address whether advertising is an
allowable cost; only the PRM does. And unlike in Tulare
Pediatric (see id. at p. 175), all parties here—and the court of
appeal—agree that the PRM applies. (Ante, pp. 26-27, fn. 5.)
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Letter 6-7) is misplaced for similar reasons. The Health Centers
contend that treating the activities at issue here as non-allowable
costs would violate the requirement that States must reimburse
providers “in an amount . . . that is equal to 100 percent” of the
average reasonable costs of furnishing the services at issue. (42
U.S.C. § 1396a(bb)(2).) That provision was at the crux of the
dispute in Tulare Pediatric (41 Cal.App.5th at p. 168), but it
sheds no light on the separate question here—which is what costs
are allowable, not what portion of allowable costs must be

reimbursed.

B. The policy arguments advanced by Family
Health and its amici overlook the variety of
funding sources available for Medi-Cal outreach

Family Health also raises an important policy concern: It
contends that “[d]isallowing FQHC outreach costs would result in
less outreach being conducted and fewer people learning what
medical services are available to them,” thereby “leav[ing] many
destitute Californians without the healthcare needed to avoid
serious illness or death.” (OBM 27.) Family Health’s amici raise
similar concerns. (See Health Centers Amicus Letter 2; Cal.
Primary Care Assn. Amicus Letter (Aug. 19, 2021) 5.)

The Department agrees that outreach is a critical tool for
ensuring that Medi-Cal beneficiaries are able to access the
healthcare services available to them. For two principal reasons,
however, these policy considerations do not warrant reversing the
judgment below and treating the outreach costs at issue here as
allowable. First, as discussed, many forms of outreach may be

eligible for reimbursement, particularly if providers offer

45



adequate documentation regarding the content and context of
that outreach—which Family Health failed to do in this case.
(Ante, pp. 20, 38-41.)

Second, even where outreach costs are not allowable under
Medicaid, FQHCs like Family Health have access to federal and
state grants and appropriations that may be used to offset the
costs of those outreach efforts. As the chief ALJ observed, a
determination that the costs for outreach are not reimbursable “is
not to say that” such outreach “is an impermissible activity or
that it does not serve a purpose,” only that “it is outside the scope
of . . . Medi-Cal reimbursable activities.” (AA 153.) And as the
ALdJ also noted, “it appears that [Family Health] has received
funding from other sources” for such outreach. (Ibid.) That is
correct. The federal government and the State have created
other funding mechanisms for FQHC outreach. Indeed, filling
gaps left by Medicare and Medicaid reimbursement is one of the
core purposes of the FQHC grant program. The approach
policymakers have chosen—declining to reimburse providers
through Medicare or Medicaid for outreach or advertising that
seeks to bring in new patients, but rather subsidizing such
activities through grants where needed—is a sensible one.

Providers like Family Health are designated as FQHCs
because they receive direct grants from the United States to
provide primary health care and other related services to
underserved communities in accordance with the Public Health
Services Act. (See, e.g., 42 U.S.C. §§ 254b(a)(1), 1395x(aa)(4);
Shah, supra, 770 F.3d at p. 136.) FQHCs must be located in
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medically underserved areas or provide care to medically
underserved populations, including migratory or seasonal
agriculture workers, the homeless, or residents of public housing.
(42 U.S.C. § 254b(a)(1), (k)(3).) And they must provide a variety
of statutorily enumerated “primary health services” (id.

§ 254b(a)(1)(A)), including “services that enable individuals to use
the services of the health center,” such as “outreach and
transportation services” (id. § 254b(b)(1)(A)(iv)), as well as
“education of patients and the general population served by the
health center regarding the availability and proper use of health
services” (id. § 254b(b)(1)(A)(V)).

Under the “dual funding mechanism” Congress has created,
FQHCs have two primary sources of revenue. (Shah, supra, 770
F.3d at p. 136.) They “receiv[e] direct grants from the United
States to provide primary and other health care services” to
underserved communities, and at the same time they “can also
bill for providing Medicare or Medicaid services” to beneficiaries
of those programs. (Ibid.) An FQHC’s acceptance of federal
grant money obligates it to provide the “required primary health
services” set forth in the statute (see 42 U.S.C. § 254b(b)(1)(A),
(e)(2), (k)(2), (k)(3)), even though not all of those services will
always qualify for Medicare or Medicaid reimbursement. FQHCs
are expected to use their federal grant money to cover the costs of
such services. (See Shah, supra, at p. 136.) Outreach costs not
eligible for reimbursement under the PRM are among the

services funded primarily through these federal grants.
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In addition, state funds are also available for outreach to
Medi-Cal patients. In 2019, for example, the Legislature
appropriated more than $59 million over three fiscal years to
fund county and community-based outreach to assist with Medi-
Cal enrollment and access to healthcare services. (See AB 74
(2019-2020 Reg. Sess.), Stats. 2019, ch. 23, § 2.) The
Department’s website provides additional information about
these funds and details on how counties and community-based
organizations (including FQHCs) can apply for funding.!! The
Legislature has made similar appropriations for Medi-Cal
outreach in prior years. (See, e.g., AB 82 (2013-2014 Reg. Sess.),
Stats. 2013, ch. 23, § 71.)12

Funding this type of outreach through fixed grants rather
than through Medicaid reimbursement offers several advantages.
It allows federal and state policymakers to set an overall
outreach budget, allocating outreach funds specifically to FQHCs
and other providers that disproportionately serve disadvantaged
communities, while preserving Medicare and Medicaid dollars for
activities more closely related to patient care. Family Health’s

theory, in contrast, apparently would allow healthcare providers

11 See Dept. of Health Care Services, Medi-Cal Health
Enrollment Navigators Project, https://www.dhcs.ca.gov/services/

medi-cal/eligibility/Pages/NavigatorsProject.aspx [as of March 23,
2022].

12 Tn addition, a recently proposed Assembly bill would
create a “Community Health Navigator Program” to provide
grants to community-based organizations for targeted outreach
and other activities. (See AB 2680 (2021-2022 Reg. Sess.).)
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of all stripes—not just FQHCs—to seek full reimbursement for
the costs of their outreach to Medicare and Medicaid patients,
even where the only purpose of such outreach is to increase
utilization by new patients of the provider’s facilities. That
would create problematic incentives for providers, potentially
imposing a significant burden on public healthcare finances and
effectively subsidizing providers’ advertising budgets.

Family Health asserts that the proposition that FQHC
outreach is funded through separate grants is “without any
support in the record” and was not presented below. (Reply to
Answer to Petition for Review 5.) That is not correct. The
Department has consistently maintained that the outreach costs
at issue are “funded . . . by the Federal government through non-
Medi-Cal grants” (AA 109), and the chief ALJ acknowledged that
point (AA 153). In any event, this is not primarily a record-based
argument. As just discussed, federal law expressly provides for
grants to FQHCs to fund required primary health services,
including outreach, regardless of whether the costs of such
services are allowable for reimbursement purposes. Those grants,
as well as the resources the State provides for outreach to Medi-
Cal beneficiaries, will continue to enable FQHCs and other
healthcare providers to educate members of the community about

the publicly funded healthcare services available to them.
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CONCLUSION
The judgment of the court of appeal should be affirmed.

Respectfully submitted,

ROB BONTA
Attorney General of California
CHERYL L. FEINER
Senior Assistant Attorney General
MICHAEL J. MONGAN
Solicitor General
JANILL L. RICHARDS
Principal Deputy Solicitor General

I8l Jestiua Satastini
JOSHUA PATASHNIK
Deputy Solicitor General
KEVIN L. QUADE
Deputy Attorney General

Attorneys for Defendant and Respondent
Department of Health Care Services

March 24, 2022

50



CERTIFICATE OF COMPLIANCE

I certify that the attached Answer Brief on the Merits uses a
13-point Century Schoolbook font and contains 9,923 words.

ROB BONTA
Attorney General of California

I8l Jostiua Fatastuift
JOSHUA PATASHNIK
Deputy Solicitor General

Attorneys for Defendant and Respondent
Department of Health Care Services

March 24, 2022

51



Appendix



CHAPTER 21
COST RELATED TO PATIENT CARE

Section
General
PIINCIPIE ..ot 2100
DETINITIONS. ...ttt bbbttt nas 2102
REASONADIE COSES ...t 2102.1
Costs Related t0 Patient Care..........cocvviiiiiieie e 2102.2
Costs Not Related t0 Patient Care.........ccoucoeieieieninicieeese e, 2102.3
Donations to a Provider of Produce, Supplies, Space, EtC.......cccccevvvevvvvevvenenne, 2102.4
PIUAENT BUYET ...ttt e e sraeneeneenneesaeenaennees 2103
Costs Not Allowable
Unallowable Costs Related to Patient Care .........c.coovvveeiiienene e 2104
AMDUIANCE SEIVICE ...t 2104.1
Private-Duty Personnel ..........ccccoiveiiiieiiesc e 2104.2
LUXUINY TTEMS OF SEIVICES ...c.viiiiieiieieierie sttt 2104.3
DENTAL SEIVICES ...t bbb 2104.4
Vocational and Scholastic Training EXPenSse..........cccocvvvvivivinicicicicicicncicciccce, 2104.5
Unallowable Costs Not Related to Patient Care ..........ccooevvvereneieninenisieeeee e 2105
Noncompetition Agreement COSES.......c.covvieiieeririieseese e e rie e see e eee e seeenes 2105.1
Cost of Meals for Other Than Provider Personnel............cccccoovveiiiinininninnenen, 2105.2
Cost of Reserving Beds OF SEIVICES......c.cccveieeierieeririiesieesiesee e sie e, 2105.3
Costs of Unsuccessful Beneficiary APpPeals ........cccccvvveviveieiiienieese e, 2105.4
Costs of Management Employee Meals...........cccccvevviieiineie s, 2105.5
Costs of EMPIOYEE TraVel.........coovveiiie e 2105.6
CostS Of GIftS OF DONALIONS........ocviiiiiiiiieiieiere e 2105.7
COStS OF ENTEIAINMENT......c.eoviiiiiiiiiiiieieiee e 2105.8
Costs of Employees’ Personal Use of Motor Vehicles..........cccccevvvieivcceiienenn, 2105.9
CoStS Of FINES OF PENAITIES ......c.ocviiiiiiiiieieeese e 2105.10
Costs of Spousal or Dependents EUCALION .........ccovreerrerieiieneese e, 2105.11
Telephone, Television, and Radio Costs
Costs of Telephone, Television, and RadiO ...........cccocvvevverieiieiieie e 2106
GBINEIAL ...t 2106.1
Combination PUrPOSE SYSIEMS ....cc.eeveiierieeiesieseesiesee e estesee e seesee e eaesreesseens 2106.2
Parking Lot Costs
ParKiNg LOt COSES.....uiiuieieeiieiieitieie et e e ee st steeae e taeste e esraeteaneesneenaeanaennees 2107
GRINEIAL ... et 2107.1
Treatment Of Parking REVENUE .........ccuviieiiiiiiie e 2107.2
Provider-Based Physician Services
Reimbursement for Services by Provider-Based Physicians ...........ccccccoeeiiveieiiennnn, 2108
Professional and Provider COMPONENTS..........ccooveieiiereeie e 2108.1
Compensation ArrangEMENTS.........c.ccviiuerirereeeesee e seesee e seesee e seesreeseeareesseens 2108.2
Methods Used to Determine the Reasonable Charge of Provider-Based
e £ 103 = USSR 2108.3
SChedule OF ChargeS......ccve et 2108.4
Rev. 454 21-1

53



COSTS RELATED TO PATIENT CARE

Section
Effect of Physician's Assumption of Operating Costs (Lease or Concession
N g (a0 1= 0 01 SRR 2108.5
Duties and Responsibilities of Provider and Intermediary in the Area of
Provider-Based Physician ReiImbuUrsement............cccoccvvvevveeeiiiesieesesee e 2108.6
Retroactive Adjustment of Certain Provider-Based Physician Payments............. 2108.7

Reimbursement for Provider-Based Physicians' Administrative, Teaching, and
Direct Medical Care Services Where the Physicians Have Changed Their
Compensation Arrangements With the Provider ...........cccccoevvveviveiivevcvivenene, 2108.8
Reimbursement for the Services of Provider-Based Physicians Compensated
Through the Provider and the Provider Bills the Program Under Combined

Billing (on Forms SSA-1453 or 1483) or on Form SSA-I554..........cccccccvcvevenen. 2108.9
Treatment of Provider Costs Related to the Provision of Physician Services

t0 NONProVIder PAtIENTS .........ccveieeieiieii e 2108.10
Exhibits - Provider-Based PhySICIANS ...........cccveveiieieeiecie e 2108.11

Emergency Department Services

Reimbursement of Hospital Emergency Department Services When Physicians

Receive Compensation For Availability Services..........cccocovvvieiiiiivieciecc e, 2109
GRINETAL ... 2109.1
DETINITIONS. ...ttt e e 2109.2

Allowability of Emergency Department Physician Availability Services Costs .. 2109.3
Methodology for Determining Allowable Emergency Physician Availability
SEIVICE COSES. .. vttt sttt sttt bbbt 2109.4

BIlHING COSES. ....iiiieitiitieic ettt et e e te e e ra e reeneeaneenreens 2110
Contract BilliNg SEIVICES ......cviiieiieice e 2110.1
Treatment of Income Derived From Interest, Finance Charges, and

Penalties on Delinquent Accounts Receivable...........ccccoevveveiieiiein e 2110.2
Treatment of Income Derived From Billing Charges Imposed on Suppliers of

Services Furnished Under Arrangements.........cccceeververieneesesieseesesseesneseeans 2110.3
Physician BilliNng COSES ........civiieiieieiieseere et 2110.4

Nonphysician Anesthetists' Services

Nonphysician Anesthetists’ Services as Hospital SErvices ..........cccocevvvieriveieseennnn, 2112

Home Health Services

Home Health Coordination (or Home Care Intake Coordination) Costs - General.... 2113

Home Health Coordination ACLIVITIES ..........ccocuiiriiiiiiiee s 2113.1
Patient SOlICItation ACHIVITIES ........cccviiiiiiie e 2113.2
Discharge Planning-Type ACLIVITIES .......cccccveiveiieiieie e 2113.3
Education and LiaISON ACHVITIES ..........cceieiiiiiiiiicicieiee e 2113.4
Home Health Coordination in the Provider-Based HHA...........c.ccoovoniniiiinienn, 2113.5
ViSItING COSES OF HHAS ...t 2114
NONOWNErS COMPENSALION .....eevieeieiiieieeie e e seesee e sra e e e e e eeenes 21141
TranSPOrtatioN COSES ......eiuveiieieiieiteeieeieseesieeee e e ste et e este e e sreesteeseessaesseeneenrens 2114.2
Treatment of Medical Supply Costs in HHAS ..o 2115
NON-Visiting CostS OF HHAS .........ooieice e 2116
Contracted Services Purchased by HHA ..o 2117
21-11 Rev. 454

54



COSTS RELATED TO PATIENT CARE

Section
Services Furnished under Arrangements
Cost of Services Furnished Under ArrangementS.........cocvevveevereereesieenesseesieeseseenens 2118
Payment t0 the PrOVIGEr ........ccociiiiiiecee et 2118.1
Services Furnished Under Arrangements for
Medicare BeneficiariesS ONlY........ccccocviieiieiii i 2118.2
Cost of Drugs and Related Medical SUPPHES .......ccvevvereeieiiese e 2119
Services of Interns and Residents
Reimbursement for Costs of Interns and ReSIdents............ccovvvveieneneienc s 2120
Taxes
LI (O PR PSR 2122
GENEIAI RUIE ...t 2122.1
Taxes NOt AHOWADIE 8S COSTS ......ccuviviriiierie et 2122.2
Employment-Related Taxes - Provider-Based
o )Y [0 =SSP 2122.3
FrANCRISE TAXES ..ouveviitiitiitieiieie ettt bbbttt bbb 2122.4
Unemployment Compensation Insurance Costs for
Nonprofit Providers Under Public Law 91-373..........cccceviviiiviieiece e 2122.5

Self-Insurance Program for Unemployment

Compensation and Worker's Compensation

Insurance Using a Reserve for FUNAING ........ccccovevviieieciccic e 2122.6
Review of Reasonable Costs, Including TaxXesS.........cccovevvvviiiievevnveniennnn.., 2122.7

Oxygen
(@140 1= o TSP ST PPV OPRRRPPI 2124
Blood
BIOOD....c s 2125

ULHHZALION REVIEW ...ttt 2126
Utilization Review in HOSPItalS...........cooiiuriieiiienc e 2126.1
Utilization Review in Skilled Nursing Facilities ..........ccccccevvvrveniniiece e, 2126.2
Community-Based Utilization Review COMMIEE .........cccevvevveieriieresiesieiens 2126.3
Utilization Review Cost; Provider Payment to

Physicians for Rendering Utilization Review Services ..........ccccccvevvrivervennnn. 2126.4
HHA Advisory Group
Home Health Agency Advisory Group of Professional Personnel .............cccccccvene. 2127

Training Costs
Orientation and On-the-Job-TraiNINgG........ccoviiieiieie e 2128

Life INSUIANCE PIEMIUIMIS ...ttt ettt e e e e e e e e et e e e e e e e e eeeeeens 2130

Rev. 448 21-1.2

95



COST RELATED TO PATIENT CARE

Start-Up Costs

SEAMT-UP COSES ..ttt e e e e b e e e nnreeeas

1= o 1= = | R RTPRRRTTRRRT
N o] o1 o= o1 11 2SS
Cost Treatment for Medicare Reimbursement...........ooovveeoeeeee e
SalE OF INSTIEULION ...ttt e e e e e e e e e e e e e e e e aaan
Withdrawal From Program ..........ccccveieiieiieeiece e
Effect on EquUity Capital........c.cccveveiiiiiee e

Organization Costs

Organization and Other Corporate COSIS.......c.cueiverieriiereeieseese e

Organization COStS - GENEIAL...........cceiiveiieeciese e
Cost Treatment of Organization Costs

(0T Lo Y =T [ o T USROS
Amortization Period of 60 MONtNS ..o
Amortization Period Less Than 60 MoNthS..........ccccceevevieieiienieese e
Amortization Period Greater Than 60 Months ............cccccvevviiivieeve s
Sale Of INSHITULION ......ecviceic e
Withdrawal From Program ...
Effect on Equity Capital..........cccveveiiiiiie e
Stockholder SErviCing COSES........oiiiiieiiierieee e nae s
ReOrganization COSES ........c.eiveiuieieiieie e see e te et e e esre e e
Transfer of AsSets t0 @ COrPOration ........cccveveieereeresieese e see e

Purchased Management and Administrative Support Services

Purchased Management and Administrative SUpPpOrt Services ........c.cccovevvverveeene

GBINETAL ...t bbbttt bbb
Evaluation of the Need for Purchased

Management and Administrative Support

SBIVICES ...ttt ettt bbbt bbb bbb
Determination of the Reasonable Cost of

Purchased Management and Administrative

SUPPOIT SEIVICES ...evveveeieeieeiiesieete st e ta et esta e te e ste e te s ste e e sneesneeaesneesreenee e
Factors to Be Considered in Determining

Reasonable Cost of Purchased Management

and Administrative SUPPOIt SEIVICES.......ccvivereeiereeresie e e eee e se e e
Documentation to Support Purchased

Management and Administrative SUPPOIt SErVICeS........cccevvvivereiivesiverieseeen

Advertising Costs

AAVErtISING COSES = GENETAL.....eeeeeee ettt e e e e e e e e e eaaans

Allowable AdVErtiSING COSES ........civeieiieiieie e

Unallowable AdVErtiSing COSES .......cueiviieiieieeiesiese e se e se e e e sae e ssae e

Membership Costs - GeNeral ..o

Professional, Technical, or Business Related Organizations.............ccccoevueununnee.
CIVIC Organizations ...........ccovoiiiiiiiiii e
Social, Fraternal, and Other Organizations............cccovueveeresieereere e see e

21-1.3

56

Section

2132

2132.1
2132.2
2132.3
2132.4
2132.5
2132.6

2134
21341

2134.2
2134.3
2134.4
2134.5
2134.6
2134.7
2134.8
2134.9
2134.10
2134.11

2135
2135.1

2135.2

2135.3

2135.4
2135.5

2136
2136.1
2136.2

2138

2138.1
2138.2
2138.3

Rev.448



COST RELATED TO PATIENT CARE

Section
Reasonableness of Provider's Participation in
Approved Membership ACHIVITIES.........ccoveeiieie e 2138.4
Political and Lobbying Activities
Political and LobbYing ACHVITIES........ccveiieiieii e 2139
Provider POITICAl ACHIVITIES........cccoviiiiiiieee e 2139.1
Provider LobbYINg ACHIVITIES .........ccccveiiieieeieie e 2139.2
Organization Dues Related to Lobbying and Political
ACTIVITIES .ttt bbb 2139.3
Deferred Compensation
Deferred COMPENSALION .........cccuiiieiieie e se e e e e et e e e e sreeneesneenne s 2140
DETINITION ...ttt 2140.1
FOTBWOIT ...t bbbttt b et 2140.2
FOIMAL PLAN ...t 2140.3
Requirements t0 FUNA PlaN.............ccooiviiiiiiiicc e 2140.4
Reimbursement of Hospital-Based Physician
PatiENt Care SEIVICES ....c.viuiiiiieiiteciesit ettt 2140.5
Guarantee Arrangements for Physician Emergency Room Services................... 2140.6
Defined Contribution Deferred Compensation Plans
Defined Contribution Deferred Compensation Plans ...........cccccecvveviveieieenesiieseennnns 2141
DETINITION ..ttt 2141.1
FOTBWOIT ...ttt bbbttt be bt 2141.2
FOIMAL PLAN ... 2141.3
Requirements to FUN PlaN..............coov i 2141.4
Reimbursement of Hospital-Based Physician Patient Care Services................... 2141.5
Guarantee Arrangements for Physician Emergency Room Services................... 2141.6
EFECTIVE DAL ... 2141.7
Pension Plans
PENSION PIANS ...ttt bbbt 2142
DETINITION ...t bbb 2142.1
Section number reserved for fULUFe USE..........covvviiiieveeiir e e eaae 2142.2
Section number reserved fOr fUTUIE USE ......ccocveverirenenesereeeeee e 2142.3
Section number reserved fOr fUTUIE USE ........ovevivinirenieneneeeee s 2142.4
PENSION COSES ...ttt sttt bbbttt bbbt b e 2142.5
Allowability of PAYMENLS........ccviieiieicie e 2142.6
Section number reserved fOr fUTUIE USE ......cccoveverinereienereeeee e 2142.7
Fringe Benefits
FrINQGE BeNETITS ..ot 2144
DETINITION ..ttt 2144.1
PUIDOSE. ..ttt 2144.2
Requirements for Recognition of Fringe BenefitS ..........ccccvvvvvviieincic e, 2144.3
Fringe Benefits Includable as Provider's COost .........ccccovvvvievveieiieene e 2144.4
Fringe Benefits Includable in Determining
Provider-Based Physician's COmpensation...........ccccoevvereeriesieesesreesieeseesnenns 2144.5
Specific Costs Not Classified as Fringe Benefits.............ccoovviiiiiiii e e 2144.6
Rev. 461 21-14

57



COSTS RELATED TO PATIENT CARE

Section
Accounting for Fringe BeNefitS.........cccoveiieiiiiciieic e 2144.7
) (oL T AV TR RTPRRRTRRRRTR 2144.8
All-Inclusive Paid Days Off ... 2144.9
Cost of Meals for Provider PErsONNEl........cooo oo 2145
Vacation Costs
AV (o1 0] J O 0 1) £ RS RRRTRR 2146
(D] 1011 T0) T TT T TP TR 2146.1
Reimbursement for CostS Of VaCatioN .........ueeeeeeeeeeeeeeeeeeeeee e 2146.2
Exception to the Requirement to Account for
Vacation Costs on the Accrual Method .........ooooooioeooee e, 2146.3
Conversion from Cash Method to Accrual Method
L] QAN £ Tox: L1 [ o ISR 2146.4
Bilingual Service Costs
BilINQUAI SEIVICES ....c.veeiieeie ettt sae e e sraene s 2147

Cost of Physicians' Services in Teaching Hospitals

Reimbursement for Physicians' Services Rendered
in a Teaching Hospital by Physicians on the
Hospital Staff and Reimbursement for Services Rendered
in a Teaching Hospital by the Faculty of a Medical
School or Organization Related Thereto - General...........cccoccevvevveieiieie e 2148
Reasonable Cost of Direct Medical and
Surgical Services Rendered by Physicians
on the Hospital Staff in the Care of
Individual Patientsélncluding Supervision
of Interns and Residents Rendering Such
TS AV [0 ST 2148.1
Reasonable Costs Incurred by a Teaching
Hospital for the Services Rendered by a
Medical School or Related Organization in the Hospital ...........c.c.ccooeveivennnnee. 2148.2
"Salary Equivalent” Payments for Direct
Medical and Surgical Services in the Care
of Individual Patients (Including Supervision of
Interns and Residents Rendering Such Care) by
Physicians on the Voluntary Staff of the

Hospital (or Medical School or Organization Related Thereto) ............ccc....... 2148.3
Allocation of Compensation Paid to

Physicians in a Teaching Hospital ...........cccccoiviiieiiiic e 2148.4
Election to Receive Medicare Reimbursement

0N a Reasonable COSt BASIS .........ciuiiiiiieieie e 2148.5

Home Office Costs

Home Office Costs - Chain OPerations ............ccecververieiieeseeieseese e see e seeseeseens 2150
General Limitation on Allowability 0f COSES.........cccoveiiieieiiiecrce e 2150.1
Determination of Allowable COSIES..........ccoviiiiiiiiir 2150.2
Allocation of Home Office Costs to Components

TN CRAIN . 2150.3

21-2 Rev. 461

58



COSTS RELATED TO PATIENT CARE

Home Office EQUItY Capital ........c.cccveieiieiicie e
@0 1] 11 - LA o] o PSSR SUSRSPR
EXCIUSTONS ...ttt bttt bbb b e b ene s
Allocation of Home Office Equity Capital ............c.cccooviiiinii,

Reporting of Home Office Costs and Equity Capital...........ccccccevvviiiiveieciesece e

Planning Costs

PlANNING COSES ....vviiveeieeieciesie ettt e et e e e s e e te e st e s saesaeeneesraenreaneenneeneas
GRINETAL ...t bbbt
DETINITIONS. ...ttt bbbttt b e bbbt reene s
Planning Costs Where Facility is Completed ...........cccooovevviiiiiieiice e
Planning Costs Where Plans are Abandoned............ccccvvevveieiinieece e

Abandonment of Construction

Abandonment of CoNStruCtion-IN-Progress .........ccccveiieieiieeieeic e

Support Services Furnished to Governmental Providers

Allowable Costs of Governmental Support Services to
State and Local GovernmeNntal ProVIAEIS. ......c..eeeeeeee et
Unallowable Central SEIVICE COSES ..ottt e e e e e e e e en e
ATTOCALION BASES ....ceeeeeeeeeeeeeee ettt e e e e e e e ettt e e e e e e e e e et eeeeeenanenees
Reporting REQUITEMENTS .........cviiieieeie ettt sne e sneesaeeneenns

Losses (Other Than From Sale of Assets)

Losses Arising from Other Than Sale of ASSEtS.......cccvvveveiiiiiiieiice e
Net OPerating LOSSES ........ccovoviiiiiiiiieieieieie i
[T o] 1 0= SRS
THETE LOSSES ..ttt bbbttt b ettt ettt bbb
IVHINOE LLOSSES ...ttt stttk bbbt bbb bbbt e bbbt st eebeene s
Casualty LOSSES = GENEIAl.........ccueiieiieie et

INSUFANCE COSES ...ttt ettt ene e s e n e e

Cost of Protection Against Malpractice Liability

Provider Costs for Malpractice and Comprehensive

General Liability Protection, Unemployment

Compensation, Workers' Compensation, and Employee

Health Care INSUFANCE ...........oiiiieieieiere et
Insurance with a Deductible or Coinsurance ProViSioN ...........cccceoevenenenesesesesnenns
Insurance Purchased from a Limited Purpose

INSUFANCE COMPANY .....itiiiiiieiieie sttt e bbbt s e st e e st e e e snneeensneas

SEIT-INSUIANCE ...ttt bbb bbb enes

Allowability of Actual Losses Related to

Deductibles or COINSUIANCE ..........ccveiieiieie et se et sneenae s
L0SSES IN EXCESS OF COVEIAJE ... ..uveiveereeiiieiieeiesiesie et e e ee e te e sreesae e e naeeneenns
Conditions Applicable to Self-INSUranCe ...........cccevveieiie e
Expenses Related to Losses Paid Out of Self-

INSUFANCE FUNG ......oiiiiee ettt e st e e e reeae e e nneene s

Rev. 406

59

Section



COSTS RELATED TO PATIENT CARE

Section
Reimbursement Principles Where a Provider
HAaS SeIf-INSUTANCE ..o 2162.9
Treatment OF EXCESS RESEIVES .......c.oiiiiiiiiiiiiieiee et 2162.10
Effective Date and Retroactive AppliCation ..........ccccevvevieieiiieni e 2162.11
Buy-Out Cost to Convert From a State- Administered Fund to a Self-Insurance
Fund for Unemployment Compensation or Workers' Compensation Insurance....... 2162.12
ADSENCE OF COVEIAQE ... 2162.13
GOVErNMENTAL PrOVIAEIS ... 2162.14
Post-Termination Administrative Costs
Administrative Costs Incurred After Provider Terminates Participation in Program........ 2176
Allowable Direct Administrative Costs To Be Included in Final Cost Report............ 2176.1
Allowable Direct Administrative Costs Incurred After Final Cost Report Is Filed..... 2176.2
Costs Related to Union Activities
Reimbursement for Costs Incurred in Relation to Union ACtiVities..........cccocevvviniinnnnns 2180
Labor Union Organizing ACHIVITIES.........c.ciiveieiieeiieie e e e 2180.1
ColleCtive BargaliNing .........cevveueiieeiieieseeseesieseesteestesee e esaesseessaeseesseesraessesssessaensens 2180.2
Unallowable or Allowable But Not Reasonable Costs in Relation to
UNHON ACTIVITIES ...ttt 2180.3
Physician Services Furnished in Providers
Services Of PRySICIANS iN PrOVIEIS ........coveiieieiie e 2182
GBINETAL ...t b bbbt 2182.2
Allocation of Physician COmMPENSAtION...........cccveveiieiiere e 2182.3
Conditions for Reasonable Charge Payment for "Physicians' Services" to
PatieNtS IN PrOVIOEIS ......viiiiiiiieeites st 2182.4
Determining Reasonable Charges for "Physicians' Services" in Providers ................. 2182.5
Conditions of Payment for Costs of Physicians' Services to Providers...........cccccee..... 2182.6
Conditions for Payment of Charges - Anesthesiology Services ...........cccoeevviieiivennns 2182.7
Determining Reasonable Charges for Anesthesia SErviCes .........cc.cccvvvevvivesivereeienne. 2182.8
Conditions for Payment of Reasonable Charges - Radiology Services ...........ccccc.e..... 2182.9
Determining Reasonable Charges for Radiology ServiCes...........cocvvveveiiiesivesnsnenne 2182.10
Conditions for Payment of Charges - Physician Laboratory Services...........cccceevene.. 2182.11
BIOOU GAS STUAIES .....c.veviieiiieiieee ettt 2182.12
EXNIDITS . 2182.13
Appendix
Maximum Allowable Cost Limitation (MAC) Determinations for Drugs...........ccccceev....
21-2.2 Rev. 406

60



09-12 COSTS RELATED TO PATIENT CARE 2102.3

2100.  PRINCIPLE

All payments to providers of services must be based on the reasonable cost of services covered
under title XVI1II of the Act and related to the care of beneficiaries or, in the case of acute care
hospitals, the prospective payment system (PPS). (See Chapter 28 on PPS.) Reasonable cost
includes all necessary and proper costs incurred in rendering the services, subject to principles
relating to specific items of revenue and cost.

2102.  DEFINITIONS

2102.1 Reasonable Costs.--Reasonable costs of any services are determined in accordance with
regulations establishing the method or methods to be used, and the items to be included.
Reasonable cost takes into account both direct and indirect costs of Eroviders of services,
including normal standby costs. The objective is that under the methods of determining costs,
the costs for individuals covered by the program are not borne by others not so covered and the
costs for individuals not so covered are not borne by the program.

Costs may vary from one institution to another because of scope of services, level of care,
geographical location, and utilization. It is the intent of the program that providers are
reimbursed the actual costs of providing high quality care, regardless of how widely they may
vary from provider to provider, except where a particular institution's costs are found to be
substantially out of line with other institutions in the same area which are similar in size, scope of
services, utilization, and other relevant factors. Utilization, for this purpose, refers not to the
Brovider's occupancy rate but rather to the manner in which the institution is used as determined

y t)he characteristics of the patients treated (i.e., its patient mix - age of patients, type of illness,
etc.).

Implicit in the intention that actual costs be paid to the extent they are reasonable is the
expectation that the provider seeks to minimize its costs and that its actual costs do not exceed
what a prudent and cost-conscious buyer pays for a given item or service. (See §2103.) If costs
are determined to exceed the level that such buyers incur, in the absence of clear evidence that
the higher costs were unavoidable, the excess costs are not reimbursable under the program.

In the event that a provider under%oes bankruPtcy proceedings, the program makes payment to
the provider based on the reasonable or actual cost of services rendered to Medicare beneficiaries
and not on the basis of costs adjusted by bankruptcy arrangements.

2102.2  Costs Related to Patient Care.--These include all necessary and proper costs which are
appropriate and helpful in developing and maintaining the operation of patient care facilities and
activities. Necessary and prOﬁer costs related to patient care are usually costs which are common
and accepted occurrences in the field of the provider's activity. Theﬁ include personnel costs,
administrative costs, costs of employee pension plans, normal standby costs, and others.
Allowability of costs is subject to the regulations prescribing the treatment of specific items
under the Medicare program.

2102.3 Costs Not Related to Patient Care.--Costs not related to patient care are costs which are
not appropriate or necessary and proper in developing and maintaining the operation of patient
care facilities and activities. Costs which are not necessary include costs which usually are not
common or accepted occurrences in the field of the provider's activity.

Such costs are not allowable in computing reimbursable costs and include, for example:
0 Cost of meals sold to visitors;
0 Cost of drugs sold to other than patients;

0 Cost of operation of a gift shop;
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o Cost of alcoholic beverages furnished to employees or to others regardless of how
or where furnished, such as cost of alcoholic beverages furnished at a provider picnic or
furnished as a fringe benefit;

0 Cost of gifts or donations;

0 Cost of entertainment, including tickets to sporting and other entertainment
events;

0  Cost of personal use of motor vehicles;
0 Cost of fines or penalties resulting from violations of Federal, State, or local laws;

_ o  Cost of educational expenses for spouses or other dependents of providers of
services, their employees or contractors, if they are not active employees of the provider or
contractor;

0 Cost of meals served to executives that exceed the cost of meals served to
ordinary employees due to the use of separate executive dining facilities (capital and capital-
related costs), duplicative or additional food service staff (chef, waiters/waitresses, etc.),
upgraded or gourmet menus, etc.; and

o Cost of travel incurred in connection with non-patient care related purposes.

2102.4  Donations to a Provider of Produce, Supplies, Space, Etc.--If a provider receives a
donation of produce, supplies, the use of space owned by another organization, etc., the provider
may not properly impute a cost for the value of the donations and include the imputed cost in
allowable costs. If an imputed cost has been included in the provider's costs, that amount is
deleted in determining allowable costs. If the provider and donor organization are both part of a
larger organizational entity, such as units of a state or county government, costs related to the
donations are includable in the allowable costs of the provider. For example, if a county home
health agency is given space to use in the county office building, costs related to that space may
be included in the agency's costs, e.g., depreciation, costs of janitorial services, maintenance and
repairs.
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2136.  ADVERTISING COSTS--GENERAL

The allowability of advertising costs depends on whether they are appropriate and helpful in
developing, maintaining, and furnishing covered services to Medicare beneficiaries by providers of
services. In determining the allowability of these costs, the intermediary should consider the facts
and circumstances of each provider situation as well as the amounts which would ordinarily be paid
for comparable services by comparable institutions. To be allowable, such costs must be common
and accepted occurrences in the field of the provider's activity.

2136.1  Allowable Advertising Costs.--Advertising costs incurred in connection with the provider's
public relations activities are allowable if the advertising is primarily concerned with the presentation
of agood public image and directly or indirectly related to patient care. Examples are: visiting hours
information, conduct of management-employee relations, etc. Costs connected with fund-raising are
not included in this category (see § 2136.2).

Costs of advertising for the purpose of recruiting medical, paramedical, administrative and clerical
personnel are allowable if the personnel would be involved in patient care activities or in the
development and maintenance of the facility.

Costs of advertising for procurement of items or services related to patient care, and for sale or
disposition of surplus or scrap material are treated as adjustments of the purchase or selling price.

Costs of advertising incurred in connection with obtaining bids for construction or renovation of the
provider's facilities should be included in the capitalized cost of the asset (see Chapter I, §104.10).

Costs of advertising incurred in connection with bond issues for which the proceeds are designated
for purposes related to patient care, i.e., construction of new facilities or improvements to existing
facilities, should be included in "bond expenses” and prorated over the life of the bonds.

Costs of activities involving professional contacts with physicians, hospitals, public health agencies,
nurses' associations, State and county medical societies, and similar groups and institutions, to
apprise them of the availability of the provider's covered services are allowable. Such contacts make
known what facilities are available to persons who require such information in providing for patient
care, and serve other purposes related to patient care, e.g., exchange of medical information on
patients in the provider's facility, administrative and medical policy, utilization review, etc.
Similarly, reasonable production and distribution costs of informational materials to professional
groups and associations, such as those listed above, are allowable if the materials primarily refer to
the provider's operations or contain data on the number and types of patients served. Such materials
should contribute to an understanding of the role and function of the facility as a provider of covered
health care in the community.
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Costs of informational listings of providers in a telephone directory, including the “yellow pages,"” or
in a directory of similar facilities in agl_ven area are allowable If the listings are consistent with
practices that are common and accepted in the industry.

Costs of advertising for any purpose not specified above or not excluded below may be allowable if
they are related to patient care and are reasonable.

2136.2  Unallowable Advertising Costs.--

Costs of fund-raising, including advertising, promotional, or publicity costs incurred for such a
purpose, are not allowable.

Costs of advertising of a general nature designed to invite physicians to utilize a provider's facilities
in their capacity as Independent practitioners are not allowable. See section 2136.1 for allowability
of professional contact costs and costs of advertising for the purpose of recruiting physicians as
members of the provider's salaried staff.

Costs of advertising incurred in connection with the issuance of a provider's own stock, or the sale of
stock held by the provider in another corporation, are considered as reductions in the proceeds from
the sale and, therefore, are not allowable.

Costs of advertising to the general public which seeks to increase patient utilization of the provider's
facilities are not allowable. Situations may occur where advertising which appears to be in the nature
of the provider's public relations activity is, in fact, an effort to attract more patients. An analysis by
the intermediary of the advertising copy and its distribution may then be necessary to determine the
specific objective. While it is the policy of the Health Care Financing Administration and other
Federal agencies to promote the growth and expansion of needed provider facilities, general
advertising to promote an increase in the patient utilization of services is not properly related to the
care of patients.

2138. MEMBERSHIP COSTS--GENERAL

Providers customarily maintain memberships in a variety of organizations and consider the costs
incurred as a result of these memberships to be ordinary provider operating costs.
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