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L. INTRODUCTION.

Petitioners Howard Jarvis Taxpayers Association, Citizens For
Fiscal Responsibility, and Pat Waite (“Petitioners”) challenge the validation
of the City of San José’s proposed issuance of pension obligation bonds
(the “Bonds™) to refund the unfunded accrued actuarial liability in its
retirement funds (“Unfunded Liability”).  The Unfunded Liability
represents the difference between the cost to provide retirement benefits
already earned by former and current employees, and the assets set aside in
the City’s retirement funds to pay for these benefits. Despite regular,
required payments by the City to its retirement funds, the Unfunded
Liability has continued to grow and now exceeds $3.2 billion. The City
Council exercised its legislative discretion and determined that the issuance
of the Bonds is a viable option to reduce costs associated with this growing
obligation to its retirement funds.

Petitioners argue that article XVI, section 18 of the California
Constitution (the “Constitutional Debt Limitation™) requires voter approval
of the Bonds. Petitioners base this argument on the false premise that the
Bonds create a new indebtedness of the City, in excess of the City’s income
and revenue for the year. Contrary to Petitioners’ arguments, refunding the
Unfunded Liability with the Bonds will neither incur a new debt nor refund
a volitional obligation.

Issuance of the Bonds does not create any new indebtedness; rather,
the City will merely refinance the City’s already incurred and
constitutionally vested Unfunded Liability. By adopting Resolution No.
80248 (the “Resolution”), the City Council authorized the issuance of
Bonds to reduce its annual payments and effectuate savings to the City and
its taxpayers. Indeed, by the express language of the Resolution, the City
cannot issue the Bonds unless that issuance will result in savings for the

City.
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As the Sixth District Court of Appeal rightly held, because the
Unfunded Liability consisted of pension obligations the City had already
incurred, and payment of those obligations was required by the Charter and
constitutionally protected by the contract clause, the City did not “incur any
indebtedness or liability in any manner or for any purpose exceeding in any
year the income and revenue provided for such year” when it adopted the
Resolution authorizing the Bonds to refund the Unfunded Liability. (City
of San José v. Howard Jarvis Taxpayers Assn. (2024) 101 Cal.App.5th 777,
787-788 (“San José”).) Therefore, issuance of the Bonds, without first
seeking voter-approval, did not violate the Constitutional Debt Limitation.
(Ibid.)

Petitioners challenge the Court of Appeal’s holding on the grounds
that it did not analyze the “obligation imposed by law” exception to the
Constitutional Debt Limitation; however, as the Court of Appeal noted,
“[bJecause the city’s actions do not trigger the constitutional debt
limitation, we need not consider the applicability of its exceptions.” (/d. at
788.)

Had the Court of Appeal conducted the “obligation imposed by law”
exception analysis as Petitioners demand, it would have reached the same
conclusion: issuance of the Bonds to refund the Unfunded Liability does
not violate the Constitutional Debt Limitation. California law has long
recognized an exception to the Constitutional Debt Limitation for non-
volitional debts owed by public agencies. Here, the citizens of the City of
San José have - for over 50 years and through multiple elections - voted to
adopt and amend the City’s Charter to require the City to establish,
maintain and fund retirement plans for all City employees. The City’s
Charter acts as supreme law of the City and holds the force of state law

pursuant to Article XI, Section 3, subdivision (a) of the California

4872-2758-8339v17/024100-0012


https://plus.lexis.com/api/permalink/8a8dfd74-9406-41e7-a2bd-9047ba283bf7/?context=1530671

Constitution. The Charter mandates that the City fund both the normal
costs and Unfunded Liability.

The Unfunded Liability is a debt consisting of constitutionally-
protected pension obligations, mandated by the City Charter and owed to
current and former employees for past service. While the City Council
properly exercised its discretion to determine how to pay the Unfunded
Liability (i.e., by issuance of the Bonds), it has no discretion regarding
whether to pay the retirement benefits due and owing to former employees
for services rendered. In short, both the Charter and well-established law
require the City to pay the compensation owed to its employees for their
service, including their vested pension benefits. This obligation is imposed
by law — it is not volitional.

The Court of Appeal’s decision should be affirmed.

II. ISSUE PRESENTED.

The Supreme Court has limited briefing to one issue:

“Is the issuance of pension obligation bonds to finance unfunded
pension liability subject to the voter-approval requirement of article XVI,
section 18, subdivision (a) of the California Constitution.”

III. STATEMENT OF FACTS.
A. The City Charter requires the City to Make Payments
Toward the Retirement Plans’ Normal Costs and
Unfunded Liability.

Article XI, section 3, subdivision (a) of the California Constitution
states that “[t]he provisions of a charter are the law of the State and have
the force and effect of legislative enactments.” (Cal Const., art. XI, § 3,
subd. (a).) The City’s Charter, including Article XV, was approved by the
San José voters in May 1965. Article XV, section 1500 of the Charter
requires the City to establish and maintain a retirement plan for all officers

and employees of the City. (1 Respondent’s Appendix “RA” 0074; 0092;

10
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0101-0102.) The San José voters approved an amendment to the Charter to
add Article XV-A, and approved further pension related amendments to the
Charter including as recently as November 8, 2016. (/bid.)

Article XV, Section 1500 of the Charter states in pertinent part:

SECTION 1500. Duty to Provide Retirement
System.

Except as hereinafter otherwise provided, the
Council shall provide, by ordinance or
ordinances, for the creation, establishment and
maintenance of a retirement plan or plans for all
officers and employees of the City. ...

Article XV-A, section 1508-A of the Charter provides:

SECTION 1508-A. Actuarial Soundness (for
both pension and retiree healthcare plans).

(a) In recognition of the interest of the
taxpayers and the responsibilities to the plan
beneficiaries, all pension and retiree healthcare
plans shall be operated in conformance with
Article XVI, Section 17 of the California
Constitution. This includes but is not limited to:

2. All plans shall be subject to annual
actuarial analysis that is publicly disclosed in
order to assure the plan has sufficient assets;

The California Constitution also mandates that retirement plans be
actuarially sound:

(a) The retirement board of a public pension or
retirement system shall have the sole and
exclusive fiduciary responsibility over the
assets of the public pension or retirement
system. The retirement board shall also have
sole and exclusive responsibility to administer
the system in a manner that will assure prompt
delivery of benefits and related services to the
participants and their beneficiaries. The assets

11
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of a public pension or retirement system are
trust funds and shall be held for the exclusive
purposes of providing benefits to participants in
the pension or retirement system and their
beneficiaries and defraying reasonable expenses
of administering the system.

(Cal. Const., art. XVI, § 17 subd. (a).)
B. Despite Making Annual Payments Toward the Unfunded
Liability, the City’s Unfunded Liability has Continued to
Grow.

Under each of Charter Articles XV and XV-A, and Chapters 3.28 et
seq. and 3.36 et seq. of the San José¢ Municipal Code (the “Retirement
Law”), the City is required to make periodic contributions in order to fund
the retirement benefits to which City employees are entitled, including both
normal costs and the Unfunded Liability. (1 RA 0074-0075; 0092-0103; 2
RA 0458; 0462-0463; 3 RA 0686-0690.) “Normal costs” are the
contributions to the Retirement Plan’s Fund made to pay for benefits earned
by employees. The Unfunded Liability represents the difference between
the cost to provide retirement benefits already earned by former and current
employees, and the assets set aside to pay for these benefits.

The City currently provides retirement benefits for its employees
through its Police and Fire Department Retirement Plan (the “Police and
Fire Plan”) and Federated City Employees’ Retirement System (the
“Federated Plan” and, collectively with the Police and Fire Plan, the
“Retirement Plans™). The Retirement Plans are continued, maintained, and
administered pursuant to the Retirement Law and funded by the City’s

taxpayers. The City’s Unfunded Liability as of June 30, 2021! was

! The date of the most recent applicable actuarial valuation report at the
time the Complaint was filed in this action.
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approximately $1,231,213,000 for the City’s Police and Fire Plan and
$2,049,886,000 for the City’s Federated Plan. (1 RA 0148; 0224.)

C. The Unfunded Liability is an Debt of the City.

The Government Accounting Standards Board is an independent,
private-sector organization that establishes accounting and financial
reporting standards for state and local governments that follow Generally
Accepted Accounting Principles (“GAAP”). The City of San José follows
GAAP. (3 RA 0878.) Effective June 2013 and June 2014, respectively,
Governmental Accounting Standards Board (“GASB”) Statement Nos. 67
and 68 mandate that the City report the Unfunded Liability as a liability on
its Statement of Net Position, “just as a homeowner would report a
mortgage liability even if all monthly mortgage payments are paid on time,
in full.” (GASB statement No. 67 (June 2012) <https://gasb.org/page/Show
Pdf?path=GASBS67.pdf&title=GASBS%2067>; GASB statement No. 68 (
June 2012) <https://gasb.org/page/ShowPdf?path=GASBS+68.pdf&title=G
ASBS%2068>; 4 RA 0906.) Moreover, in evaluating the City’s financial

strength and liabilities, credit rating agencies consider debt and net pension
liabilities, such as the Unfunded Liability, as “effectively equivalent
obligations.” (4 RA 0955, italics added.)

The City’s Annual Comprehensive Financial Report includes the
Statement of Net Position, which presents information on all of the City’s
assets and liabilities. The Statement of Net Position includes the Unfunded
Liability as a liability of the City. (GASB statement No. 67 (June 2012)
<https://gasb.org/page/ShowPdf?path=GASBS67.pdf&title=GASBS%2067
>; GASB statement No. 68 (June 2012) <https://gasb.org/page/ShowPdf?pa
th=GASBS+68.pdf&title=GASBS%2068>; 2 RA 0894; 0899; 4 RA 0911,
0915.)

The Unfunded Liability in each Retirement Plan represents the

shortfall of the amount required to fully compensate former and current

13
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employees for past service in which compensation these employees hold
vested rights. (1 RA 0075.) The City Charter and Retirement Law
mandate that the plans must be actuarially sound and operated in
conformance with the California Constitution. (I RA 0092; 0094, 0101-
0102; 2 RA 0413-0415; 0590; Cal. Const., art. XVI, § 17.) The City has
determined that refunding the Unfunded Liability in the right market
conditions would enable the City to comply with its obligations to honor
the employees’ vested rights to retirement benefits under state law, and
enable the plans to be actuarially sound. (1 RA 0075.)
D. The City Council Exercised Its Legislative Discretion to
Issue Pension Obligation Bonds in Order to Achieve
Savings.

On October 5, 2021, the San José¢ City Council adopted the
Resolution authorizing and approving the issuance of the City of San José
Taxable Pension Obligation Bonds (the “Bonds”) payable from any legally
available funds of the City pursuant to the provisions of Articles 10 and 11
of Chapter 3 of Part 1 of Division 2 of Title 5 of the California
Government Code, commencing with Section 53570 (the “Refunding
Bond Law”) for the purpose of refunding the Unfunded Liability as of the
date of issuance of the Bonds,? and the City’s annual required retirement

contribution including the cost for pension normal rate of contribution,

2 Specifically, Government Code section 53583, subdivision (a) provides:
“Any local agency may issue bonds pursuant to this article or any revenue
bond law under which the local agency is otherwise authorized to issue
bonds for the purpose of refunding any revenue bonds of the local agency.”
The term “revenue bonds” means “[bJonds, warrants, notes, or other
evidence of indebtedness of a local agency payable from funds other than
the proceeds of ad valorem taxes or the proceeds of assessments levied
without limitation as to rate or amount by the local agency upon property in
the local agency.” (San José, supra, 101 Cal.App.5th at p. 801; Gov. Code,
§ 53570(b)(1).)

14
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COLA normal service, pension prior service contribution, and COLA prior
service that are due and payable within 12 months of the issuance of the
Bonds (collectively, the “Current Obligation”), so long as:

(1) ...the aggregate initial principal amount
of the Bonds shall not be greater than the lesser
of (a) $3.5 billion or (b) the sum of the City’s
Unfunded Liability and Current Obligation as
calculated by the actuary for the Retirement
Plans or such other actuary selected by the
Authorized Officer, together with the costs of
issuing the Bonds as approved by such
Authorized Officer;

(1)  ...the issuance of the Bonds results in
savings to the City in accordance with the
City’s then current Debt Management Policy
and any pension obligation funding policy to be
adopted by the City as determined by an
Authorized Officer at the time that the Bonds
are sold and that the maturity date of the Bonds
shall not be later than the last date through
which the Retirement Boards determined for the
amortization of the Unfunded Liability of the
City, in accordance with its current procedures.

(1 RA 0260.)

The plan of financing adopted in the Resolution is intended to save
the City and its taxpayers money. (1 RA 0079.) Pursuant to the
Resolution, the Bonds to refund the Unfunded Liability, can only be issued
if the interest rate on the Bonds is lower than the Unfunded Liability’s
current expected rate of return of 6.625% as adopted by the City’s Board
of Administration for the Retirement Plans (the “Retirement Boards”). (1

RA 0079; 1 RA 0257 — 2 RA 0330.)

15
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E. The Issuance of Pension Obligation Bonds is Widespread
Throughout California, and Affects over 4.5 Billion
Dollars in Pension Liabilities.

The City is not alone in pursuing pension obligation bonds to reduce
the cost of its Unfunded Liability. From January 2021 through May 2022,
local agencies in the state of California issued or refunded at least 57
pension obligation bonds, totaling over $4.5 billion. (2 AA 204; 0217-291;
3 AA 501-505.) For the reasons stated herein, courts throughout California
have validated the issuance of these pension obligation bonds, holding that
such bonds do not create a new debt, but merely restructure the already
existing pension obligations that cities and counties are required to fund.
(1AA 0206; 2 AA 0217-0291.)

F. Procedural History.

The City filed its complaint for validation in this action on
November 18, 2021, pursuant to Government Code section 53359 and Code
of Civil Procedure section 860 et seq. Petitioners answered on February 14,
2022. (1 AA 0022; 0531.)

The trial court held a bench trial on August 22, 2022. The trial court
issued the Final Statement of Decision on December 9, 2022. (3 AA 0529-
0539.) The validation judgment was entered on February 6, 2023. (3 AA
0545.) Petitioners filed their Notice of Appeal on March 8, 2023. (3 AA
0557.)

The Sixth District Court of Appeal heard oral argument on April 4,
2024, and affirmed the validation judgment in a published decision on April
29, 2024. The Supreme Court granted review on August 14, 2024.

16
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IV. ARGUMENT.
A. The Issuance of Pension Obligation Bonds Does Not Incur
New Debt; The Constitutional Debt Limitation Does Not
Apply.

Petitioners challenge the validity of the adoption of the Resolution
authorizing the issuance of Bonds; Petitioners do not, however, challenge
the City’s obligation to pay the Unfunded Liability, conceding that the
Unfunded Liability must be paid. (Opening Br., p. 25.) The Court of
Appeal properly held that the issuance of Bonds to refund the Unfunded
Liability pursuant to the Refunding Bond Law does not incur “any
indebtedness or liability in any manner or for any purpose exceeding in any
year the income and revenue provided for such year,” therefore the
Constitutional Debt Limitation is not triggered. (San José, supra 101
Cal.App.5th at pp. 787-788, quoting Cal. Const., art. XVI, §18, subd. (a).;
Gov. Code, § 53583, subd. (a).)

The Constitutional Debt Limitation found at Article XVI, Section 18
of the California Constitution provides:

No ... city ... shall incur any indebtedness or
liability in any manner or for any purpose
exceeding in any year the income and revenue
provided for such year, without the assent of
two-thirds of the voters of the public entity
voting at an election to be held for that purpose.

(Cal. Const., art. XVI, §18, subd. (a).)

By its express terms, the Constitutional Debt Limitation is
implicated only when a public agency incurs an indebtedness or a liability.
Here, the Bonds merely change the form of the City’s Unfunded Liability,
by refinancing an existing liability under a lower interest rate. (1 AA 0079-
0257-0330; Long Beach v. Lisenby (1919) 180 Cal. 52, 59; accord, City of
Los Angeles v. Teed (1896) 112 Cal. 319, 327.) Accordingly, the Court of

17
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Appeal held the Constitutional Debt Limitation does not apply to the City’s
proposed issuance of the Bonds.
1. The Unfunded Liability Represents an Existing
Debt, the Vested Compensation Owed to the City’s
Employees.

Petitioners argue that the City’s Unfunded Liability is not an
“indebtedness as traditionally understood” but rather is an actuarial
projection that cannot be refinanced through the issuance of Bonds without
first complying with the voter approval requirement of the Constitutional
Debt Limitation. (Opening Br., pp. 47-48.) To make this argument,
Petitioners mischaracterize the Unfunded Liability in order to argue that the
1ssuance of the Bonds would be the issuance of a new debt. However, the
Unfunded liability represents compensation for services provided and
already earned by former and current employees of the City, in which they
hold vested rights.

Longstanding California law has held that a public employee’s
pension is an integral part of the employment contract. (Carman v. Alvord
(1982) 31 Cal.3d 318, 332 (“Carman”).) The City’s obligation to pay an
employee’s pension benefits “accrues upon acceptance of employment”
(Betts v. Board of Administration (1978) 21 Cal.3d 859, 863), or “upon the
performance of services for a public employer.” (Cal Fire Local 2881 v.
California Public Employees' Retirement System (2019) 6 Cal.5th 965, 985
(“Cal Fire”), internal quotations omitted.)

Petitioners argue that the City’s reliance on Carman, supra, is
misplaced, because Carman only interpreted pension obligations under
Proposition 13 at Article XIII A, section 1, subdivision (b)(1) of the
California Constitution and therefore does not apply to the Constitutional
Debt Limitation. (Opening Br., p. 57.) Carman is not so limited,

Petitioners are wrong.
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Carman directly holds that ““The term “indebtedness” has no rigid
or fixed meaning, but rather must be construed in every case in accord with
its context.” [Citations.] It can include all financial obligations arising from
contract ... , and it encompasses ‘obligations which are yet to become due
as [well as] those which are already matured.’ [Citation.]” (San José, supra,
101 Cal.App.5th at p. 799, quoting Carman, supra, 31 Cal.3d at pp. 326-
327.) The Carman Court further stated that ‘““any indebtedness’ can
include all obligations to pay money, whether or not evidenced by bonds,
notes, or security.” (Carman, supra, 31 Cal.3d at p. 328.) Contrary to
Petitioners’ argument, nowhere in Carman 1is the definition of
“indebtedness” limited to only a Proposition 13 context. The Court of
Appeal adhered to the holding in Carman and analyzed the indebtedness at
issue, i.e., the Unfunded Liability, and determined ‘“that indebtedness as
traditionally understood covers obligations arising under [the c]ity's pension
plan.” (/bid.)

Moreover, in Kern v. City of Long Beach (1947) 29 Cal.2d 848
(“Kern”), the Court of Appeal determined that the underlying obligation to
pay unfunded liability is incurred at the same time the obligation to pay
employee salaries is incurred, even if the payment of pensions is deferred.

The employee “is not fully compensated upon
receiving his salary payments because, in
addition, he has then earned certain pension
benefits, the payment of which is to be made at
a future date. While payment of these benefits is
deferred, and is subject to the condition that the
employee continue to serve for the period
required by the statute, the mere fact that
performance is in whole or in part dependent
upon certain contingencies does not prevent a
contract from arising, and the employing
governmental body may not deny or impair the
contingent liability any more than it can refuse
to make the salary payments which are
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immediately due. ... [[]n our opinion it cannot

do so at any time after a contractual duty to

make salary payments has arisen, since a part of

the compensation which that employee has at

that time earned consists of his pension rights.”

[citation.] 3
(San Jose, supra, 101 Cal.App.5th at p. 791, quoting Kern, supra, 29
Cal.2d at p. 855.)

Applying both Carman and Kern, the Court of Appeal correctly held
that because City employees hold a constitutionally vested right in their
pensions and the City is required to fund the City’s Retirement Plans on an
actuarially sound basis, the Unfunded Liability is an existing debt whose
refunding is not subject to the Constitutional Debt Limitation. (San José,
supra, 101 Cal.App.5th at p. 792, 795-799.)

2. The Court of Appeal Correctly Distinguished
County of Orange v. Association of Orange County
Deputy Sheriffs (2011) 192 Cal.App.4th 21.

The Court of Appeal correctly held that County of Orange v.
Association of Orange County Deputy Sheriffs (2011) 192 Cal.App.4th 21
(“County of Orange”) was distinguishable from the instant case. Petitioners
argue that the Court of Appeal erred because the Unfunded Liability is not
an “already incurred” obligation, but rather an actuarial projection.
(Opening Br., pp. 26-27.) Petitioners further argue that the issuance of the

Bonds is not the refunding of an already incurred debt, but rather the

discretionary creation of a new debt that is subject to voter approval under

3 The issue before the Supreme Court is whether the issuance of the Bonds
(and not the accumulation of the Unfunded Liability) is subject to the voter-
approval requirement of the Constitutional Debt Limitation. Petitioners did
not argue that the incurrence of the Unfunded Liability violated the
Constitutional Debt Limitation below and, therefore, waived the argument.
(Brandwein v. Butler (2013) 218 Cal.App.4th 1485, 1519.) Nor did
Petitioners present any evidence to support such a claim.
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the Constitutional Debt Limitation. (Opening Br., p. 47.) Petitioners’
reliance on County of Orange is misplaced.

In County of Orange, the county sought to renege on a promised
increase of pension benefits by claiming the county’s promised increase
violated the Constitutional Debt Limitation. (County of Orange, supra, 192
Cal.App.4th at p. 31.) The County of Orange court upheld the increased
benefits and “described the $100 million of unfunded liability as ‘an
actuarial estimate projecting the impact of a change in a benefit plan, rather
than a legally enforceable obligation measured at the time of the County's

299

2001 resolution approving the 3% at 50 formula.”” (San José, supra, 101
Cal.App.5th at p. 798, italics in original, quoting County of Orange supra,
192 Cal.App.4th at pp. 36-37.) The court in County of Orange held that the
$100 million future cost of the promised increase in benefits was only an
estimate; therefore, approval of the increase did not create a debt at the time
of the award of the increase, and thus did not implicate the Constitutional
Debt Limitation.

By contrast, here, the City is not seeking to renege on increased
benefits, but is rather, seeking to “issue bonds to provide an income stream
for a liability it has already incurred.” (San José, supra, 101 Cal.App.5th
at p. 798, italics added.) Issuance of the Bonds does not incur a new debt
obligation requiring voter approval, but instead refinances an already
incurred debt.

Petitioners further argue that the Court of Appeal’s characterization
of the Unfunded Liability as an already incurred debt, and not an actuarial
projection, relies on changes in GAAP and new reporting standards
promulgated by GASB. (Opening Br., p. 51.) These new standards
mandate that the City report the Unfunded Liability as a liability on its
Statement of Net Position, “just as a homeowner would report a mortgage

liability even if all monthly mortgage payments are paid on time, in full.”
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(GASB statement No. 67 (June 2012) <https://gasb.org/page/ShowPdf?path
=GASBS67.pdf&title=GASBS%2067>; GASB statement No. 68 (June 201
2) <https://gasb.org/page/ShowPdf?path=GASBS+68.pdf&title=GASBS%

2068>; 4 RA 0906.) GASB defines a liability as a “present obligation|[] to

sacrifice resources that the government has little or no discretion to avoid.”
(4 RA 0925.) GASB goes on to state that a present obligation exists where
“the event that created the liability has taken place. This distinguishes the
item from a commitment that may become a liability in the future when the
event giving rise to the liability occurs.” (4 RA 0926.)

Petitioners argue that, by adhering to GASB, the Court of Appeal is
overriding County of Orange, and ignoring the holding of San Diegans for
Open Government v. City of San Diego (2015) 242 Cal.App.4th 416 (“San
Diegans”). (Opening Br., p. 51.) The Court of Appeal did not ignore the
holding but recognized as persuasive the fact that current GASB accounting
standards support the Carman characterization of indebtedness to include
pension obligations, including the Unfunded Liability. Just as the County
of Orange court found then-current GASB standards supportive of its
reasoning that the promised pension increase costs did not violate the
Constitutional Debt Limitation, the Court of Appeal found now-current
GASB standards persuasive and supportive of its holding that already
incurred Unfunded Liability is an existing constitutionally protected debt
obligation that must be paid. Accordingly, the Bonds issued to refund the
Unfunded Liability do not implicate the Constitutional Debt Limitation.

Contrary to Petitioners’ assertions that the Court of Appeal relied
solely on GASB as the basis of its holding, the court below also relied on
long settled California Supreme Court case law to determine that the
Unfunded Liability is a debt already incurred by the City that the City must
pay in order to uphold its employees’ constitutionally vested rights. (San

José, supra, 101 Cal.App.5th at pp. 792, 798, citing Carman, supra, 31
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Cal.3d at p. 332; Kern, supra, 29 Cal.2d at p. 855; Cal Fire, supra, 6
Cal.5th at 985; Betts, supra, 21 Cal.3d at p. 863.)

The Court of Appeal held “that the city’s obligation to make these
pension payments will not occur in a single calendar year does not mean
that the obligation is not a debt.” (San José, supra, 101 Cal.App.5th at p.
798.) Rather, the Court of Appeal followed longstanding precedent, to hold
that the Unfunded Liability is an already incurred indebtedness which
“encompasses ‘obligations which are yet to become due as [well as] those
which are already matured.”” (San José, supra, 101 Cal.App.5th at p. 799,
quoting Carman, supra, 31 Cal.3d at pp. 326-327.) The Court of Appeal
then followed Teed and held that the issuance of Bonds ““merely to fund or
refund an existing debt is not to ‘incur an indebtedness or liability’” within
the meaning of the Constitutional Debt Limitation.” (San José supra, 101
Cal.App.5th at p. 798, quoting Teed, supra, 112 Cal. at p. 327.)

The California Supreme Court’s holding in Long Beach v. Lisenby
(1919) 180 Cal. 52, further supports the conclusion that the Bonds are
exempt from the voter approval requirement of the Constitutional Debt
Limitation. In Lisenby, the City of Long Beach issued warrants for the
payment of tort judgments (which the Court determined to be obligations
imposed by law for purposes of the Constitutional Debt Limitation) and
thereafter adopted an ordinance authorizing the issuance of bonds to refund
the outstanding indebtedness of the City evidenced by the warrants.
(Lisenby, supra, 180 Cal. at p. 59.) The California Supreme Court upheld
the City of Long Beach’s action, concluding that the issuance of bonds to
pay outstanding debts represented the conversion of the debt into “a more
permanent form with an extended time of payment.” (Ibid.; accord, City of

Los Angeles v. Teed (1896) 112 Cal. 319, 327. [“[a] bond is not an

indebtedness or liability — it is only the evidence or representative of an
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indebtedness...merely to fund or refund an existing debt is not to ‘incur an
indebtedness or liability.”” italics added].)

Petitioners argue that by issuing the Bonds, the City is attempting to
make a “lump-sum” payment of the Unfunded Liability, which “lump-sum”
was found to violate the Constitutional Debt Limitation in Starr v. City and
County of San Francisco (1977) 72 Cal.App.3d 164. (Opening Br., p. 29,
citing County of Orange, supra, 192 Cal.App.4th at p. 50, fn.7.) However,
this argument misconstrues both the cases cited and what the issuance of
the Bonds will accomplish.

As the County of Orange court stated, unlike the repayment contract
in Starr, the Unfunded Liability “is not a liability which the county has
expressly agreed to pay in a lump sum in a future year.” (County of Orange,
supra, 192 Cal.App.4th at p. 50, fn. 7.) Here too, the City has not expressly
agreed to pay off any issued Bonds in a single future year. Rather, the
issuance of the Bonds with a maturity date no later than the amortization
date for full payment of the Unfunded Liability merely exchanges
bondholders in place of the City Retirement Boards as payees for an
existing liability. Additionally the issuance of the Bonds comes with the
added requirement that the issuance can occur only if it results in savings to
the City. County of Orange, San Diegans, and Starr are inapt.

B. If the Constitutional Debt Limitation Did Apply, the

Unfunded Liability is an Obligation Imposed by Law
Exempt from the Requirements of the Constitutional Debt
Limitation.

Petitioners argue that the Court of Appeal improperly analyzed the
propriety of the City’s proposed issuance of the Bonds when it determined
that the Bonds do not incur a new debt at all but “merely change[] the form
of an existing debt and do[] not contravene the constitutional debt

limitation.” (San José, supra, 101 Cal.App.5th at p. 791.) Petitioners then
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argue that the Court of Appeal should instead have considered whether the
issuance of the Bonds falls under the “obligation imposed by law”
exception to the Constitutional Debt Limitation. (Opening Br., p. 46.)
Finally, Petitioners conclude that the obligation imposed by law exception
does not apply to the Bonds because their issuance would result in a new
and discretionary debt. (Opening Br., pp. 25-30.)

Petitioners are mistaken; State ex rel. Pension Obligation Bond Com.
v. All Persons Interested etc. (2007) 152 Cal.App.4th 1386 (“State”) made
clear that all of the exceptions to the Constitutional Debt Limitation “are
just restatements of the general principle that the local debt limit applies
only in circumstances where the governmental entity has created a debt. ...
The exception for obligations imposed by law applies because a debt
already exists and, hence, has not been created.” (State, supra, 152
Cal.App.4th at p. 1401; see also, Taxpayers for Improving Public Safety v.
Schwarzenegger (2009) 172 Cal.App.4th 749, 762 (“TIPS”) [each
exception to the Constitutional Debt Limitation “is fundamentally a
recognition that the transaction or legislation in question does not create a
“debt” owed by the governmental entity within the meaning of the debt
limit provisions”].) Moreover, the issuance of the Bonds amounts to “a
mere change in the form of the evidence of indebtedness [it] is not the
creation of a new indebtedness.” (Teed, supra, 112 Cal. at p. 327, italics in
original.) Even if the California Supreme Court were to determine that
refinancing the Unfunded Liability by issuing the Bonds triggers the
Constitutional Debt Limitation, because the underlying Unfunded Liability
is itself an obligation imposed by law, its refinancing, pursuant to the
Refunding Bond Law, is also exempt from the voter approval requirement

of the Constitutional Debt Limitation.
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1. Obligations Imposed by Law are Not Subject to the
Voter Approval Requirement of the Constitutional
Debt Limitation.

The underlying purpose of the Constitutional Debt Limitation was to
put an end to the practice common at the time among local governments of
incurring liabilities in excess of income in order to finance extravagance,
thereby creating a floating debt to be repaid from the income of future
years. (Lisenby, supra 180 Cal. at p. 56.) As such, the provision is more
accurately viewed as a balanced budget requirement than a debt limit.
(Rider v. City of San Diego (1998) 18 Cal.4th 1035, 1045.)

In Lewis v. Widber (1893) 99 Cal. 412, the California Supreme
Court held that where the City and County of San Francisco had depleted
its revenues for the current fiscal year, payment of the final month’s salary
of the County Treasurer from the following fiscal year’s revenues did not
violate the Constitutional Debt Limitation. (Lewis, supra, 99 Cal. at p. 415.)
The Court concluded that the Constitutional Debt Limitation did not apply
to payments of debts when both the existence of the obligation and
statutory guidance as to its payment are provided by state law, because the
Constitutional Debt Limitation was intended to apply to volitional
incurrence of obligations and not obligations which are imposed by a
legislative body other than the one incurring the indebtedness. (/bid.)

Subsequent courts have applied the holding in Lewis in a variety of
contexts. (See e.g., Lotts v. Bd. of Park Comm rs of Los Angeles (1936) 13
Cal.App.2d 625, 635 (“Lotts) [Constitutional Debt Limitation did not bar
the city parks department from paying a judgment for back wages because
the salary owed was not a debt which could be incurred at the discretion of
the board]; Compton Cmty. College Etc. Teachers v. Compton Cmty.
College Dist. (1985) 165 Cal.App.3d 82, 93 (“Compton”) [payment of a

retroactive salary increase agreed to in collective bargaining negotiations
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was not barred by the Constitutional Debt Limitation because the district
“had a specific duty to employ the teachers needed to provide education to
its citizens and to pay them according to a set salary schedule.”]; Wright v
Compton Unified Sch. Dist. (1975) 46 Cal.App.3d 177, 181-183
[Constitutional Debt Limitation did not bar payment of legal services by a
school district for defending its employees in a defamation action because
the district had a statutory duty to provide a defense for its employees to
civil actions brought against them arising from acts within the scope of
their employment].)

Following the lead of the California Supreme Court in Lewis, the
appellate courts have established that the obligation imposed by law
exception to the Constitutional Debt Limitation applies to those cases
involving the obligation of local government entities to pay the
compensatory obligations owed to their employees. (See Lotts, supra, 13
Cal.App.2d at p. 635 and Compton, supra, 165 Cal.App.3d at pp. 86-87.)
Once vested, a pension right may not be destroyed. (Betts, supra, 21 Cal.3d
at p. 863; Allen v. City of Long Beach (1955) 45 Cal.2d 128, 131; Kern
supra, 29 Cal.2d at pp. 855-56; Bandt v. Board of Retirement (2006) 136
Cal.App.4th 140 [employees and retirees hold “a vested contractual right to
pension benefits].) “The clear intent expressed in the [Constitutional Debt
Limitation] was to limit and restrict the power of the municipality as to any
indebtedness or liability which it has discretion to incur or not to incur, and
in our opinion the salary due an employee is an obligation of the city not
responsive to [the Constitutional Debt Limitation].” (Compton supra, 165
Cal.App.3d at p. 96, italics added, quoting Lotts supra, 13 Cal.App.2d at p.
635.)

The thrust of these holdings is that where the incurrence of the
obligation is not voluntary or discretionary, it is an obligation imposed by

law and is not subject to the Constitutional Debt Limitation. Indeed, some
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courts have recognized that all Constitutional Debt Limitation exceptions,
including the “obligation imposed by law” exception, are “just restatements
of the general principle that the [Constitutional Debt Limitation] applies
only in circumstances where the governmental entity has created a debt.”
(State, supra, 152 Cal.App.4th at p. 1401, italics in original. [“The
exception for obligations imposed by law applies because a debt already
exists and hence, has not been created”]; TIPS, supra, 172 Cal.App.4th at p.
762 [each exception to the Constitutional Debt Limitation “is
fundamentally a recognition that the transaction or legislation in question
does not create a “debt” owed by the governmental entity within the
meaning of the debt limit provisions™].)

Petitioners protest that if the Court of Appeal is not reversed, voters
will never have the opportunity to vote on either the underlying Unfunded
Liability, or the issuance of the Bonds to refinance that obligation.
(Opening Br., p. 62.) When the obligation is imposed by law, such as tort
judgments or in this instance, payment of the Unfunded Liability, it should
remain an exception to the requirement for voter approval. Obligations
imposed by law by definition are non-volitional.

Here, the Unfunded Liability is an existing constitutionally-protected
debt owed to current and former employees for past service — issuance of
the Bonds to refund that debt does not implicate the Constitutional Debt
Limitation.

2. The City’s Obligation to Pay the Unfunded
Liability is an Obligation Imposed By Law, Not
Volitional.

Contrary to Petitioners’ characterization that the City’s offering of
pension benefits to its employees is voluntary, the obligation to fund the
City’s pensions, including the payment of the Unfunded Liability, is an
obligation imposed by the Charter, which has the force of state law. (Cal
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Const., art. XI, § 3, subd. (a); Domar Electric, Inc. v. City of Los Angeles
(1994) 9 Cal.4th 161, 170 [the charter is the supreme law of a city and a
charter city may not act in conflict with its charter]; see also Harman v.
City and County of San Francisco (1972) 7 Cal.3d 150, 161 [the charter
supersedes all laws inconsistent therewith].)

In enacting the Charter, the City’s voters expressly imposed the
obligation to provide retirement benefits to the City’s public employees.
This obligation also flows directly from the duty of the City to provide
various services to its constituents and the necessity to hire and compensate
employees to carry out such functions. (See Compton, supra, 165
Cal.App.3d at pp. 86-87; Lotts, supra, 13 Cal.App.2d at p. 635
[Constitutional Debt Limitation did not bar the city parks department from
paying a judgment for back wages because the salary owed was not
discretionary].) The California Supreme Court has recognized both the
importance of providing retirement benefits to public employees and the
fact that such benefits are as necessary as public employment itself. (See
Carman supra, 31 Cal.3d at p. 325, n. 4 [“Pensions are a government
obligation of great importance. They help induce faithful public service and
provide agreed subsistence to retired public servants who have fulfilled
their employment contracts™]; see also Bellus v. City of Eureka (1968)
69 Cal.2d 336, 351; Packer v. Bd. of Ret. of Los Angeles County Peace
Officers’ Ret. Sys. (1950) 35 Cal.2d 212, 215.)

(133

California law has long held that pensions represent “‘an integral
portion of the contemplated compensation’ for the services rendered by the
employee. (citation.) ‘A provision for a pension to his widow obviously
benefits the member’s economic status in a way similar to an increase of
his wages....” (citation.)” (Smith v. County of Los Angeles (1969) 276
Cal.App.2d 156, 161; see also Valdes v. Cory (1983) 139 Cal.App.3d 773,

783-84 [“A public employee’s pension constitutes an element of
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compensation, and a vested contractual right to pension benefits accrues
upon acceptance of employment”].)

In Compton, the court found that state law imposed upon the
Compton Community College District (“CCCD”) a “specific duty to
provide an education and to employ teachers to do so,” while recognizing
that CCCD had discretion to determine the level of teacher compensation.
(Compton, supra, 165 Cal.App.3d at pp. 86, 91, 94.) The Compton court
held that even where CCCD had voluntarily entered into a contract
providing a retroactive pay raise to teachers, the increased pay was an
obligation imposed by law rather than a voluntary payment by CCCD:;
accordingly, the unpaid salaries were exempt from the Constitutional Debt
Limitation. (/d. at 94-96.)

In Compton, the court held:

...[T]he law imposes a specific duty on local

districts to maintain faculty salaries at the level

set by contract for the full contract year. Thus,

even if there was no legal obligation to provide

an education or to employ teachers or to

negotiate with them about salary, the District

nonetheless did have a duty not to reduce any

teacher salaries it might have voluntarily

contracted to pay.
(Id. at pp. 94-95.) The Compton court concluded that these salary
obligations were imposed by law, and thus exempt from the Constitutional
Debt Limitation. (/d. at p. 85.)

The Compton court contrasted the case before it with Arthur v. City
of Petaluma (1917) 175 Cal. 216, cited in Petitioners’ Opening Brief.
Whereas the Compton court held that the school district’s duty to maintain
faculty salaries gave rise to an obligation imposed by law, the Arthur Court
held that state law at issue therein only provided for a general requirement

to publish a proposed charter for 20 days and not a specific obligation o
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pay the publisher. Critically, the Arthur Court found that because the
underlying decision to enact a charter was volitional, the obligation
imposed by law exception did not apply to the City’s payment for
publication of the charter. (Arthur, supra, 175 Cal. at p. 225; see also
Pacific Undertakers v. Widber (1896) 113 Cal. 201 [obligation imposed by
law exception not applicable to general duty of every municipality to
dispose of bodies of deceased persons]; Wright, supra, 46 Cal.App.3d at p.
182 [distinguishing general and specific duties and holding obligation
imposed by law exception applied to specific duty to provide defense to
employees, citing Arthur].)

Here, as in Compton, the City has a specific obligation imposed by
law: (1) to provide municipal services; (2) to retain employees in order to
do so; and (3) to pay its employees’ salaries, of which retirement benefits
are an integral portion. (Ravettino v. San Diego (1945) 70 Cal.App.2d 37,
40 [“Cities are empowered to do everything necessarily incident to a proper
discharge of its public functions™]; Lewis, supra, 99 Cal. at p. 415 ; Lotts
supra, 13 Cal.App.2d 625; Compton, supra, 165 Cal.App.3d at p. 93.)
Moreover, the Charter requires the City to establish and maintain the
Retirement Plans, including payment of the Unfunded Liability. (1 RA
0074-0075; 0092-0103; 2 RA 0458; 0462-0463; 3 RA 0686-0690.) Far
from an “extravagance” as described in Lisenby, the Unfunded Liability
constitutes a specific obligation imposed by law. Accordingly, it is exempt
from the Constitutional Debt Limitation.

The Bonds do not constitute a new or different obligation of the
City. Contrary to Petitioners’ argument, the express terms of the
Resolution permit issuance of Bonds only if the City would achieve net
savings and the Bonds would mature no later than the amortization date for
full payment of the Unfunded Liability, all facts consistent with the finding

in Teed that “a mere change in the form of the evidence of indebtedness is
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not the creation of a new indebtedness.” (Teed, supra, 112 Cal. at p. 327,
italics in original.) The Unfunded Liability is an obligation imposed by
law, and that must also be true of any obligations such as the Bonds issued
to refund it.
3. The Unfunded Liability Need Not Be a “Fixed
Indebtedness” to be Exempt from the
Constitutional Debt Limitation.

Petitioners argue that because the Unfunded Liability is a fluctuating
amount, “it is a projection of the future” and therefore, cannot be
considered an obligation imposed by law. Petitioners assert that issuance of
the Bonds would create a new “fixed indebtedness,” triggering the voter-
approval provision of the Constitutional Debt Limitation. (Opening Br., p.
12.) In making this argument, Petitioners attempt to impose a new
condition not required by the Constitutional Debt Limitation.

Petitioners cite Pasadena v. McAllaster (1928) 204 Cal. 267, for the
proposition that obligations imposed by law must be “definite, certain, and
irrevocable.” (Opening Br., p. 34-35) However, while Pasadena provides
one example of an obligation imposed by law, it in no way stands for the
proposition that obligations imposed by law are only those that are definite,
certain, and irrevocable. (Pasadena, supra, 204 Cal. at pp. 273-275.)
Petitioners’ efforts to stretch the Pasadena holding to mean that
“obligations imposed by law” can only be fixed-rate debt instruments,
rather than variable-rate or other obligations as to which the payments
could change is unsupported. To the contrary, longstanding caselaw
establishes that the exception to the Constitutional Debt Limitation for
obligations imposed by law applies even if the amounts payable are not
permanently fixed. (Compton, supra, 165 Cal.App.3d at pp. 94-95; Wright,
supra, 46 Cal.App.3d at p. 183.) In Wright, the court found a negotiated

and voluntary contract payment was an exempt obligation imposed by law
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because the services provided for in the contract were mandated by statute.
(Ibid.) Likewise, in Compton, the obligation imposed by law was a
negotiated salary increase, rather than a statutorily fixed amount.
(Compton, supra, 165 Cal.App.3d at pp. 94-95; cf. Carman, supra, 31
Cal.3d at p. 326 [the term “indebtedness” has no rigid or fixed meaning, but
rather must be construed in every case in accord with its context].)

Here, Petitioners concede that the annual payments toward the
Unfunded Liability are neither negotiable nor discretionary, acknowledging
that once the Retirement Board has determined the annual payment due, it
is an obligation imposed by law. (Opening Br., p. 25.) However, as the
Court of Appeal held, “that the city’s obligation to make these pension
payments will not occur in a single calendar year does not mean that the
obligation is not a debt.” (San José, supra, 101 Cal.App.5th at p. 798.)
Petitioners concede that the annual payments of the Unfunded Liability are
obligations that the City must pay; they merely challenge the City’s
decision to refinance this obligation through the issuance of Bonds.

4. Petitioners’ Reliance on State ex rel. Pension
Obligation Bond Com. v. All Persons Interested etc.
(2007) 152 Cal.App.4th 1386 is Misplaced; the Facts
Here Are Materially Different.

Petitioners conflate the State of California’s attempt to issue pension
obligation bonds challenged in State supra, 152 Cal.App.4th 1386 with the
City’s approval of the Bonds here, arguing that State is analogous to the
facts present here, and that the Court of Appeal’s failure to address State
requires reversal. (Opening Brief p. 59-60.) However, the holding in State
is entirely distinguishable from the facts present in the instant case and is in
no way ‘analogous.” The Court of Appeal’s decision not to analyze the
obligation imposed by law exception to the Constitutional Debt Limitation

as analyzed in State in no way affects the validity of its determination that
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the voter-approval requirement of the Constitutional Debt Limitation does
not apply to the Bonds.

Petitioners’ arguments fail to account for the material factual
differences between State and the facts present herein. The State court held
that the State Debt Limitation did not apply to obligations the State
Legislature imposed on itself under the State’s own laws. The State court
held: “[T]he obligation to fund pension benefits is essentially an obligation
imposed by the Legislature on itself... The Legislature retains the power
to eliminate or amend the obligation...” (State, supra, 152 Cal.App.4th at
p. 1405, italics added.) By contrast, the City Council has no power to
eliminate or amend its obligation under the City Charter to fund pension
benefits, including the payment of the Unfunded Liability, without a vote of
its residents. The City Charter, which has the force of state law under
article XI, section 3 of the California Constitution, obligates the City to
establish and maintain the Retirement Plans; the City Council can neither
eliminate nor amend the City’s obligations to fund its employees’
constitutionally vested pensions. (See, Carman, supra, 31 Cal.3d at p. 332;
Kern, supra, 29 Cal.2d at p. 855; Cal Fire, supra, 6 Cal.5th at p. 985; Betts,
supra, 21 Cal.3d at p. 863.)

Furthermore, Petitioners’ argument conflates two different sections
of the Constitution: the State Debt Limitation (Article XVI, section 1) and
the Constitutional Debt Limitation (Article XVI, section 18). Appellants
then attempt to use the Stafe court’s interpretation of the State Debt
Limitation to apply directly to local agencies subject to the Constitutional
Debt Limitation, such as the City, without providing any legal authority
that these different constitutional sections must be read identically.
(Opening Br., p. 60.) Indeed, the State court itself acknowledged that the
Constitutional Debt Limitation and the State Debt Limitation are not

identical, and refused to hold that the already established “obligation
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imposed by law” exception to the Constitutional Debt Limitation could be
applied to the State Debt Limitation. (State, supra, 152 Cal.App.4th at p.
1401.)
C. Article XVI, Section 17(a) Does Not Prevent the City
From Issuing the Bonds.

Petitioners argue for the first time in their Opening Brief that the
City does not have the authority to issue the Bonds because the Retirement
Board has the “sole and exclusive fiduciary responsibility over the assets of
... [the City’s pension plans].” (Opening Br., p. 19.) First, by failing to
raise this argument at the trial court level, Petitioners waived it.
(Brandwein v. Butler (2013) 218 Cal.App.4th 1485, 1519 [“it is a well-
established tenet of appellate jurisprudence that a litigant may not pursue
one line of legal argument in the trial court, and having failed in that
approach, pursue a different, and indeed contradictory line of argument on
appeal....”].)

Even if Petitioners had raised this argument below, the argument
fails because it misreads the plain language of both the City Charter and
Article XVI, Section 17 of the California Constitution (“Section 177).
Section 17, as amended by Proposition 162, provides that the assets of the
public pension system shall be controlled by a separate retirement board,
with “sole and exclusive fiduciary responsibility” over those assets. (Cal.
Const. art. XVI, § 17 subd. (a).) Petitioners seek to twist Section 17 to
mean that although the City Council has the right to create the Retirement
Plans, it does not the have discretion to determine how to fund them.
(Opening Br., p. 20.) Section 17 states no such prohibition.

Petitioners misquote the Court of Appeal, stating “[t]he Court of
Appeal thus erred when it ruled that state law requires of a city council that
‘a city pension or retirement system “be [managed] on a sound actuarial

basis”’ under Government Code section 45342 and Valdes v. Cory (1983)
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139 Cal.App.3d 773, 785, n. 5.” (Opening Br., p. 20.) However, the actual
quote from the Court of Appeal does not include the inserted verb
“managed,” but rather states that Government Code section 45432 requires
a city pension or retirement system “be on a sound actuarial basis.” (San
José supra, 101 Cal.App.5th at p. 792.) The insertion of “managed” by
Petitioner is an attempt to manufacture an issue regarding Proposition 162
for the first time at the Supreme Court.

Petitioners argue that the Court of Appeal’s reliance on Valdes v.
Cory (1983) 139 Cal.App.3d 773 1is inapt, because both Valdes and
Government Code section 45342 only provide a City Council with the
authority to “adopt” a retirement plan, and do not affirmatively require that
public retirement plans be “maintained” in an actuarially sound manner.
(Opening Br., pp. 49-50.) However, in making this argument, Petitioner
ignores the Court of Appeal’s analysis of this issue, which explicitly raises
the state law that requires the City’s Retirement Plan be maintained and
funded in an actuarially sound manner: the City Charter. Article XV
Section 1500 of the Charter, which under Article XI, section 3 subdivision
(a) of the California Constitution has the force of state law, requires the
City to “creat[e], establish[] and maint/ain] an actuarially sound retirement
plan.” (San José, supra, 101 Cal.App.5th at p. 793, italics added; 1 RA 92;
0101-0102.) While it is true that the Valdes court relied on the CalPERS
contract terms in that case as the basis to require the retirement plans be
maintained in an actuarially sound manner, here, the Court of Appeal relied
on the Charter (which has the force of state law) as the basis upon which
the City is required to maintain the retirement plans in an actuarially sound
manner. (/bid.) The maintenance of the retirement plans includes the
funding of the normal costs and Unfunded Liability; nothing in Article
XVI, Section 17 in any way limits the City’s power to refinance its pension

obligations.
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D. Decisions Involving Legislative Discretion Should be
Reserved to the City Council.

The City Council has diligently investigated and exercised its
discretion to determine that refinancing the Unfunded Liability by issuing
the Bonds is in the best interests of the City, provided financing rates are
favorable to effect savings, as required by the Resolution. (1 RA 0257 -
0262.) California courts have long deferred to the legislative discretion of
local agency governing bodies with regard to financial decisions. (See e.g.,
County of Alameda v. Janssen (1940) 16 Cal.2d 276, 281 [determination of
what constitutes a public purpose for appropriation of public funds is matter
for legislative discretion “not disturbed by the courts to long as it has a
reasonable basis”]; Redevelopment Agency v. Shepard (1977) 75
Cal.App.3d 453, 457.)

As the Court of Appeal stated:

[T]he city has an obligation to provide pensions
to city employees and maintain them in an
actuarily sound manner. The unfunded liability
in this case consists of pension obligations the
city has already incurred, the payment of which
is constitutionally protected by the contract
clause. The city has elected to fulfill its
contractual commitment to its employees to
fund those payments in an actuarially sound
manner through the issuance of bonds on the
condition that they result in a savings to the
city. Under these circumstances, we decide that,
by passing the challenged resolution, the city
has not “incur[red] any indebtedness or liability
in any manner or for any purpose exceeding in
any year the income and revenue provided for
such year.” (Cal. Const., art. XVI, § 18, subd.
(a).) Therefore, the city is not required to seek
voter approval before issuing the bonds.

(San Jose, supra, 101 Cal.App.5th at pp. 800-801.)
The Unfunded Liability must be paid. The City Council has
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diligently investigated and exercised its discretion to determine how to
resolve the Unfunded Liability, which may include issuing Bonds if the
savings required by the Resolution can be achieved. (1 RA 0257-262; 3
RA 769-823.) This decision is a matter of legislative discretion. While
Petitioners may disagree with the wisdom of issuing the Bonds, their efforts
to have the Court substitute its discretion for that of the City Council is
improper. (Nickerson v. County of San Bernardino (1918) 179 Cal. 518,
522-523 [courts have no power to interfere with local agency’s exercise of
its legislative or discretionary functions].)

V.  CONCLUSION.

The City’s Charter has the force of state law, and obligates the City
to “create[e], establish[] and maint[ain] ... a retirement plan.” The
Unfunded Liability of the Retirement Plans is a current obligation that the
City is mandated to pay and despite the City making annual payments, it
continues to grow. The Court of Appeal, applying long standing precedent,
correctly held that the issuance of the Bonds is not subject to the voter-
approval requirement of article XVI, section 18, subdivision (a) of the
California Constitution. The Court of Appeal’s decision should be

affirmed.

Dated: December 13, 2024 STRADLING YOCCA CARLSON &
RAUTH LLP

Q=

Allison E. Burns

Brian P. Forbath

Gregory J. Maestri

Attorneys for Plaintiff-Respondent
CITY OF SAN JOSE
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