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ANSWER BRIEF ON THE MERITS 

INTRODUCTION 

Is a homeowner’s action challenging her insurer’s handling 

of a claim for policy benefits subject to a contract term under 

which all actions on the policy must be brought within one year of 
the property loss?  The simple answer is yes.  The standard one-

year suit provision in homeowner’s insurance policies gives 

insureds one year to sue on any theory arising out of the insurer’s 
handling of claims for policy benefits.  That contractual 

requirement applies regardless whether the insured is suing for 

breach of contract, breach of the covenant of good faith, or 
violation of the Unfair Competition Law (UCL).  As the Court of 

Appeal here correctly held, neither the label of a claim nor the 

scope of remedies sought vitiates the contractual condition. 
Plaintiff Katherine Rosenberg-Wohl asked her 

homeowner’s insurer for $52,000 in policy benefits to replace an 

exterior staircase that, over time, had apparently developed a 
change in pitch or slope.  The insurer denied the claim, noting 

that the policy covers only accidental direct physical losses, not 

gradual deterioration such as a settling structure may 
experience.  Plaintiff waited more than a year to sue her insurer 

over that denial.   

The trial court properly dismissed the action as time-
barred—not by any statute of limitations, but by the plain terms 

of plaintiff’s insurance contract.  That provision reads, “Suit 

Against Us.  No action shall be brought unless there has been 
compliance with the policy provisions.  The action must be 
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started within one year after the date of loss or damage.”  (1 CT 

92.) 
Plaintiff does not deny that any breach of contract or bad 

faith claims would be time-barred.  She nonetheless argues that 

the one-year suit provision does not bar her action for injunctive 
relief under California’s UCL, contending that such actions are 

not subject to Insurance Code section 2071.  That statute 

approves policy provisions like the one at issue here, under which 
actions “on the policy” must be brought within one year of the 

loss. 

The Court of Appeal rejected plaintiff’s argument and so 
should this Court.  The legal question here is not which of two 

competing statutes applies.  Rather, it’s a straightforward 

question of contract construction.  No one disputes that one-year 
suit provisions are common (even outside of insurance policies) 

and enforceable, so the only issue is whether the language of the 

provision here encompasses plaintiff’s UCL claim.  It does.  
Specifically, plaintiff alleges that State Farm fails to 

“investigate all claims made in a good faith and reasonable 

manner” and denies claims with “no reasonable basis” for doing 
so.  (1 CT 197.)  Whether plaintiff relies on her own claim, or 

claims made by other policyholders, a fact-finder resolving her 

allegations must analyze State Farm’s handling of claims for 

policy benefits.  Construing the contract to encompass such 
claims is consistent with the Legislature’s purpose in endorsing 

the one-year suit provision: ensuring that challenges to the denial 

of insurance claims are promptly litigated while evidence of the 
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insured’s loss, and the carrier’s handling of the insurance claim, 

is still fresh.     
Cortez v. Purolator Air Filtration Products Co. (2000) 23 

Cal.4th 163 (Cortez) is not to the contrary.  There, this Court held 

that between a general three-year statute of limitations for 
claims asserting statutory violations and the four-year statute of 

limitations for UCL claims, the latter applied to a UCL claim 

premised on the violation of another statute.  This Court did not, 
however, confront the effect of a contractual limitations provision 

that has been enforced for over a century.  Cortez does not require 

that courts ignore parties’ freedom of contract, and no authority 

supports invalidating the parties’ contractual agreement by 
replacing it with a more general statute of limitations, as plaintiff 

effectively seeks to do. 

Finally, the Attorney General is wrong in asserting that 
enforcing the one-year suit provision as written may unduly 

restrict actions challenging unfair insurance practices.  Such 

actions can and do proceed when properly filed within one year of 
a loss.  Moreover, such actions will not be subject to the one-year 

suit provision at all if they challenge unfair practices that are not 

on the policy, such as deceptive underwriting or predatory sales 
tactics.  And, of course, the Attorney General and other 

government officials are not bound by the contractual provision 

at all, and they are free to challenge any unfair practices, 
including those involving claims handling, either through a UCL 

action or an administrative proceeding.   
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For the above reasons and those that follow, this Court 

should hold that plaintiff’s suit is “on the policy” and time-barred.  

STATEMENT OF THE CASE 

A. Plaintiff’s insurance policy includes a standard 
provision requiring insureds to file any action 
on the policy within one year of the claimed 
loss.   

Plaintiff’s homeowner’s insurance policy issued by State 

Farm contains standard coverages, exclusions and conditions.  (1 
CT 63–106.)  One of those conditions places a time limit on 

actions against the insurer: “Suit Against Us.  No action shall 

be brought unless there has been compliance with the policy 
provisions.  The action must be started within one year after the 

date of loss or damage.”  (1 CT 92.)   

This common contractual limitations provision is 
coextensive with and authorized by Insurance Code section 2071.  

That statute approves policies with the following provision: “No 

suit or action on this policy for the recovery of any claim shall be 
sustainable in any court of law or equity unless all the 

requirements of this policy shall have been complied with, and 

unless commenced within 12 months next after inception of the 
loss.”  (Ins. Code, § 2071.)  Courts construe the one-year period in 

such policies as being tolled between the time a claim on the loss 

is presented and the time the claim is denied.  (Prudential-LMI 

Com. Insurance v. Superior Court (1990) 51 Cal.3d 674, 683–684 

(Prudential).) 
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B. Plaintiff replaces a sloping staircase in front of 
her home and asks State Farm for policy 
benefits to cover the cost, which State Farm 
denies.   

Plaintiff alleges that, in late 2018 or early 2019, one of her 

elderly neighbors fell on two occasions while descending the front 

staircase of plaintiff’s home.  (1 CT 185.)  Plaintiff concluded that, 
at some point, the pitch of the staircase had changed.  (Ibid.)  

On April 23, 2019, plaintiff authorized the replacement of 

the front staircase.  (1 CT 185.)  She spent $52,600 to replace the 

staircase.  (Ibid.)  A few months later, on August 9, 2019, plaintiff 
submitted a claim to State Farm for reimbursement under her 

homeowner’s policy.  (Ibid.)  On August 26, 2019, State Farm 

unequivocally denied plaintiff’s claim, explaining that she 
provided “ ‘no evidence of a covered cause or loss nor any covered 

accidental direct physical loss to the front exterior stairway.’ ”1 (1 

CT 186.) 
Plaintiff alleges that, on August 10, 2020—i.e., over a year 

after the claimed loss and just under a year after State Farm 

 
1  Plaintiff’s policy covers “accidental direct physical loss” to her 
home, including losses caused by fires, explosions, and falling 
objects.  (1 CT 84–86.)  Plaintiff’s policy also covers “the sudden, 
entire collapse of a building or any part of a building.”  (1 CT 83.)  
The policy excludes wear and tear, deterioration, and latent 
defects; settling, cracking, shrinking, and bulging; earth 
movement, including subsidence; and defective and inadequate 
maintenance of the home.  (1 CT 87–88.)  A loss caused by such 
problems is not covered under the policy “regardless of whether 
the loss occurs suddenly or gradually.”  (1 CT 86.) 
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denied her claim—she initiated a “follow-up inquiry” to 

determine “what, if anything, could be done.”  (1 CT 188.)  
Plaintiff alleges that State Farm “reopened” her claim in 

response to the “follow-up inquiry.”  (1 CT 188.) 

On August 24, 2020, State Farm reiterated its decision to 
deny plaintiff’s claim.  (1 CT 191–192.)  State Farm explained 

again that, “ ‘Based on the investigation findings, there was no 

evidence of a covered cause for accidental direct physical damage 
to the property.’ ”  (Ibid.)   

C. Well over a year after the staircase 
replacement, and over a year after the 
unequivocal denial of policy benefits, plaintiff 
sues State Farm.  The trial court dismisses the 
action as time-barred.   

Plaintiff sued State Farm in two actions filed on October 
22, 2020, nearly a year and a half after she authorized the 

replacement of her staircase.  (1 CT 12.)  In one complaint, she 

asserted causes of action for breach of contract and breach of the 
implied covenant of good faith and fair dealing.  (1 CT 107–110.)  

That action was removed to federal court.  (1 CT 112–118.)  The 

federal district court found that plaintiff’s claims were time-
barred and, after plaintiff voluntarily dismissed her appeal, that 

decision is now final.  (See Rosenberg-Wohl v. State Farm Fire 

and Casualty Company (N.D.Cal., Mar. 28, 2022, No. 20-cv-
09316) 2022 WL 901545, at p. *8 [nonpub. opn.]; 12/7/23 Docket 

Entry: Stipulated Motion to Dismiss Appeal, Rosenberg-Wohl v. 

State Farm Fire and Casualty Company (9th Cir., Dec. 7, 2023, 

No. 22-15616).) 
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The complaint in the second action asserted three causes of 

action: (1) a violation of the UCL, (2) declaratory relief, and (3) 
injunctive relief.  (1 CT 13–19.)  Plaintiff amended her complaint 

to allege that State Farm mishandled her claim in violation of the 

“unfair” prong of the UCL.  (1 CT 24–32.)  State Farm demurred, 
arguing plaintiff’s case was time-barred under the one-year suit 

provision in the policy.  (1 CT 45–46, 156–157.)   

The trial court sustained State Farm’s demurrer.  (1 CT 
171–180.)  The court reasoned that because plaintiff’s loss 

occurred no later than April 23, 2019—i.e., the date she 

authorized the replacement of her staircase—that is the latest 
date the contractual limitations period began to run.  (1 CT 176.)  

The limitations period was tolled for 17 days between August 9, 

2019, and August 26, 2019, while State Farm considered 
plaintiff’s claim.  (1 CT 176–177.)  Accordingly, the one-year 

contractual limitations period expired on May 10, 2020, several 

months before this lawsuit was filed.  (1 CT 177.)  The court, 
however, stopped short of dismissing plaintiff’s claim and granted 

leave to amend. 

Plaintiff filed a second amended complaint, which is the 
operative pleading.  (1 CT 182.)  Notwithstanding the 

requirement that an equitable claim for injunctive relief requires 

a showing that remedies at law (such as for breach of contract 

and bad faith) are inadequate, she sought an injunction under 
the UCL and under Business and Professions Code section 17200.  

(1 CT 196–198.)  Plaintiff also asserted a claim for false 

advertising.  (1 CT 194–196.)   
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In support of those claims, plaintiff details her “experience 

with how State Farm adjudicate[d]” her insurance claim.  (1 CT 
184–192, formatting omitted.)  Plaintiff alleges that State Farm 

“had no basis for its decision” to deny her claim, did not interview 

relevant parties, and “did not take any measurements” of the 
stairs or “evaluate the appropriateness” of the replacement.  (1 

CT 186.)  Plaintiff further alleges that State Farm denied her 

claim only “because the claim did not state that something had 
fallen onto and damaged the staircase.”  (1 CT 187.)   

Plaintiff also alleges that State Farm “regularly summarily 

denies property insurance claims unless State Farm believes the 
particular claim falls into a category of likely coverage.”  (1 CT 

186.)  Plaintiff then details several alleged wrongful claim-

handling practices, including depriving policyholders of a 
reasonable opportunity to challenge the denial of claims, failing 

to give as much consideration to the interests of the insured as it 

gives to its own interests, failing to conduct a good faith 
investigation, and failing to identify the applicable reasons for 

denial.  (1 CT 187–197.) 

State Farm demurred on the ground that plaintiff’s suit 
was time-barred.  (1 CT 200–220.)  During a hearing on State 

Farm’s demurrer, plaintiff withdrew her false advertising claim.  

(2 CT 337.)  

Following that hearing, on July 29, 2021, the trial court 
reaffirmed its initial finding that plaintiff’s suit was time-barred.  

(2 CT 335–342.)  The trial court found that the one-year 

limitations period barred the UCL claim, and that State Farm 
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did not waive that defense by reevaluating plaintiff’s claim after 

the one-year period had expired.  (2 CT 337–342.) 

D. The Court of Appeal affirms and this Court 
grants review.   

Plaintiff appealed and the Court of Appeal affirmed in a 
published opinion.  (Rosenberg-Wohl v. State Farm Fire and 

Casualty Company (2023) 93 Cal.App.5th 436, 456 (Rosenberg-

Wohl).)  The Court of Appeal held that the policy’s one-year suit 
provision bars plaintiff’s UCL claim, and State Farm did not 

waive the one-year suit provision.  (See id. at pp. 449, 454–456.)  

A dissent argued that plaintiff’s UCL claim for injunctive relief 
does not fall within the scope of the one-year suit provision and is 

instead subject only to the four-year statute of limitations for 

UCL claims.  (See id. at pp. 456–465 (dis. opn. of Stewart, P.J.).) 
Plaintiff filed a petition for review and the Attorney 

General requested depublication of the Court of Appeal’s opinion.  

This Court denied the Attorney General’s request for 
depublication but granted plaintiff’s petition for review. 

STANDARD OF REVIEW 

This Court reviews de novo an order sustaining a demurrer 

without leave to amend.  (Centinela Freeman Emergency Medical 

Associates v. Health Net of California, Inc. (2016) 1 Cal.5th 994, 
1010.)  The Court “ ‘treat[s] the demurrer as admitting all 

material facts properly pleaded, but not contentions, deductions 

or conclusions of fact or law.’ ”  (Evans v. City of Berkeley (2006) 
38 Cal.4th 1, 6.) 
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LEGAL ARGUMENT 

I. Courts regularly enforce contractual conditions like 
the one-year suit provision in plaintiff’s policy. 

A. A contractual provision limiting the time to file 
lawsuits is consistent with public policy as 
expressed by the Legislature. 

Under the “fundamental principle of freedom of contract,” 
courts will enforce an agreement between parties as long as it 

does not violate public policy.  (Foley v. Interactive Data Corp. 

(1988) 47 Cal.3d 654, 677 (Foley).)  That freedom extends to 
placing limits on the time to file a lawsuit, which is “not a right 

protected under the rule of public policy, but a mere personal 

right for the benefit of the individual.”  (Tebbets v. Fidelity & Cas. 

Co. of New York (1909) 155 Cal. 137, 139.)  Indeed, the 

Legislature “has expressly recognized that statutory limitations 

periods are not imbued with any element of nonwaivable ‘public 

policy,’ ” and has thus decreed “that parties have a contractual 
right to opt out of the statutorily mandated limitations periods” 

for civil actions.  (Brisbane Lodging, L.P. v. Webcor Builders, Inc. 

(2013) 216 Cal.App.4th 1249, 1262 (Brisbane), citing Code. Civ. 
Proc. § 360.5.) 

It is therefore “well-settled” that parties to a contract can 

agree to a limitations period shorter than that provided by 
statute, as long as the contractual limitations period is 

reasonable.  (Beeson v. Schloss (1920) 183 Cal. 618, 622; see 

Moreno v. Sanchez (2003) 106 Cal.App.4th 1415, 1430.)  Courts 
applying that rule regularly enforce contract provisions under 

which a plaintiff’s claim is time-barred.  (See Zalkind v. 
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Ceradyne, Inc. (2011) 194 Cal.App.4th 1010, 1017 [“we conclude 

the Zalkinds and Quest’s complaint was time-barred because it 
was not filed within the 24-month limitations period in [the 

contract]”]; Soltani v. Western & Southern Life Ins. Co. (9th Cir. 

2001) 258 F.3d 1038, 1045 [enforcing six-month limitations 
provision under California law and holding some plaintiffs’ 

wrongful termination claims were time-barred].)  Courts enforce 

limitations provisions that are as short as three months.  (See, 
e.g., Capehart v. Heady (1962) 206 Cal.App.2d 386, 391.) 

Insurance Code section 2071 embodies legislative approval 

of a one-year suit provision in certain insurance policies, like the 
one at issue in this case.  But other policies not governed by 

section 2071 also contain enforceable one-year suit provisions.2  

Even in cases involving untimely claims under all-risk policies or 

homeowner’s policies—both of which are fire insurance policies 
within the meaning of section 2071—some courts address the 

effect of the contractual one-year suit provision without 

referencing section 2071 at all.  (See Magnolia Square 

Homeowners Assn. v. Safeco Ins. Co. (1990) 221 Cal.App.3d 1049, 

 
2  See, e.g., Fageol Truck & Coach Co. v  Pacific Indem. Co. 
(1941) 18 Cal.2d 731, 735 [one-year limitations provision in 
automobile policy held valid]; CBS Broadcasting Inc. v. Fireman’s 
Fund Ins. Co. (1999) 70 Cal.App.4th 1075, 1085–1086 (CBS) [one-
year limitation in policy issued to television production company 
to insure against business interruption held valid and 
enforceable]; C & H Foods Co. v. Hartford Ins. Co. (1984) 163 
Cal.App.3d 1055, 1064 [one-year limitations provision in marine 
insurance policy held valid]. 
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1058, fn. 2 (Magnolia Square) [one-year limitation provision in 

all-risk policy held valid and enforceable].) 
These cases are a reminder that the provision here is, at 

bottom, a contractual limitations provision.  It is “precisely the 

arrangement to which [plaintiff] agreed.”  (Brisbane, supra, 216 
Cal.App.4th at p. 1263.)  “Limitations periods in insurance 

policies are not ‘statutes’ of limitation; they are contractual 

limitations on the insurer’s liability.”  (Great American West, Inc. 

v. Safeco Ins. (1991) 226 Cal.App.3d 1145, 1151.)  Contractual 

limitations periods “operate distinct and apart from the statutory 

limitations period set by the state legislature,” and by enacting a 

statute regarding limitations provisions in insurance policies, 
“California has taken the limitation off the law library shelves 

and made it a matter of contract.”  (Wetzel v. Lou Ehlers Cadillac 

Group Long Term Disability Ins. Program (9th Cir. 2000) 222 
F.3d 643, 648.) 

Thus, where a contractual limitations provision exists, it 

operates alongside applicable statutes of limitations.  In 
particular scenarios, application of one may moot application of 

the other.  Moreover, one may be forfeited or otherwise 

unenforceable, leaving operation of the other intact.  But the 
question is not a binary one, as the provisions are not mutually 

exclusive.  (See Abari v. State Farm Fire & Casualty Co. (1988) 

205 Cal.App.3d 530, 535 & fn. 2 (Abari) [noting plaintiff’s suit 
was untimely under one-year suit provision in insurance policy 

and four-year statute of limitations for breach of contract].) 
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The issue here, therefore, is not which of two statutory 

limitations period applies, but whether plaintiff’s UCL claim falls 
within the scope of the parties’ agreed-to contractual limitations 

provision.    

B. The history of the one-year suit provision 
confirms the importance of preventing 
litigation of stale claims—under any label—that 
turn on evidence about underlying property 
losses and insurers’ adjustment of those losses. 

The one-year suit provision in the policy here has its 

genesis in provisions dating back well more than a century.  (See 

Riddlesbarger v. Hartford Ins. Co. (1868) 74 U.S. 386, 390–391 
[19 L.Ed. 257] (Riddlesbarger) [holding contractual limitations 

provision valid and enforceable].)  Such provisions have since 

been endorsed by Insurance Code section 2071, a form fire 
insurance policy that was intended to collect standard terms in 

one place and harmonize different carriers’ verbiage describing 

those terms.  (See Prudential, supra, 51 Cal.3d at p. 682.)   
The form policy was first enacted in 1909.  (See Stats. 1909, 

ch. 267, § 1; see also Ins. Code, § 2071.)  After the governor vetoed 

the enactment of a different standard form in 1908, he requested 
that interested stakeholders meet with the Insurance 

Commissioner to prepare a new proposal.  (See Assem. J. (1909 

Reg. Sess.) p. 29.)  As a result of those “many meetings,” 

consumer groups and insurers agreed to a “carefully and 
thoroughly considered” standard form.  (Ibid.)  In 1949, the 

Legislature changed the limitations period in the standard form 
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policy from 15 to 12 months.  (See Stats. 1949, ch. 556, § 2, p. 960; 

see also Ins. Code, § 2071.)   
“The purpose behind the shortened limitations period 

required by section 2071 is to relieve insurance companies of the 

burden imposed by defending old, stale claims.”  (Aliberti v. 

Allstate Ins. Co. (1999) 74 Cal.App.4th 138, 145; see Bollinger v. 

National Fire Ins. Co. of Hartford, Conn. (1944) 25 Cal.2d 399, 

407 (Bollinger) [“ ‘the purpose of [section 2071] is to obtain the 

advantage of an early trial of the matters in dispute and to make 
more certain and convenient the production of the evidence upon 

which the rights of the parties may depend,’ ” quoting Genuser v. 

Ocean Acc. & Guarantee Corp. (1943) 57 Cal.App.2d 979, 986 
(Genuser)], superseded by statute on another ground as stated in 

American Broadcasting Companies, Inc. v. Walter Reade-Sterling, 

Inc. (1974) 43 Cal.App.3d 401, 406; cf. Riddlesbarger, supra, 74 
U.S. at p. 390 [explaining one-year suit provision ensures that 

dispute is resolved while “the proofs respecting it are 

accessible”].)  Because the one-year suit provision is statutorily 
authorized, “it is deemed consistent with public policy as 

established by the Legislature,” and it “should not be construed 

strictly against the insurer (unlike ambiguous or uncertain policy 
language).”  (Prudential, supra, 51 Cal.3d at p. 684.)  
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II. The one-year suit provision bars plaintiff’s UCL 
action.  

A. An action under any legal theory that 
challenges the insurer’s handling of a 
policyholder’s claim for benefits is an action on 
the policy and is subject to the one-year suit 
provision. 

Where an insured’s action “is based on allegations relating 
to the handling of a claim or the manner in which it is processed, 

it is an action ‘on the policy’ and therefore subject to the 

limitations bar” found in contractual one-year suit provisions.  

(Velasquez v. Truck Ins. Exchange (1991) 1 Cal.App.4th 712, 719 
(Velasquez).)  By contrast, actions based on “activities by the 

insurer that had nothing to do with the initial claim under the 

policy” are not actions “on the policy.”  (Id. at p. 720, citing 
Murphy v. Allstate Ins. Co. (1978) 83 Cal.App.3d 38, 46.)  

Applying that standard, Velasquez held that the insureds’ 

lawsuit—which challenged the carrier’s basis for denying their 
claim (id. at p. 717)—was time-barred.  “None of the actions 

alleged by [the insureds] as bad faith relate to events subsequent 

to initial policy coverage.”  (Id. at p. 722.)   
Other courts likewise hold that an insured must comply 

with the policy’s condition for bringing suit whenever the action 

challenges the insurer’s handling and resolution of claims.  (See 

CBS, supra, 70 Cal.App.4th at p. 1086 [one-year limitation 

provision in insurance policy barred plaintiff’s breach of good 

faith claim because it alleged, in part, that carrier “refus[ed] to 

make adequate investigation” and “fail[ed] to provide a justifiable 
basis for denying coverage”]; State Farm Fire & Casualty Co. v. 
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Superior Court (1989) 210 Cal.App.3d 604, 609 [reviewing case 

law and explaining that actions based on carrier’s “handling [of] 
the claim or related causes based on the manner of processing of 

the claim” are “on the policy” under section 2071]; Lawrence v. 

Western Mutual Ins. Co. (1988) 204 Cal.App.3d 565, 574–575 
(Lawrence) [plaintiff’s “action for alleged tortious bad faith in 

handling his claim because of purported misrepresentations in 

the policy concerning coverage” was barred by one-year suit 

provision because it “relates to the complete denial of the claim 
[under the] policy”].) 

The language of Insurance Code section 2071 reinforces the 

focus on claims handling.  The statutory form policy states that a 
suit on the policy must be brought “within 12 months next after 

inception of the loss.”  (Ins. Code, § 2071, emphasis added.)  Thus, 

the provision operates when the insured suffers a “loss” and then 
files a lawsuit against the carrier.  Because the provision covers 

suits stemming from an insured’s “loss,” it naturally covers any 

suits challenging the carrier’s handling of actual losses. 
Given the emphasis on claims handling, it is not surprising 

that courts have held that Insurance Code section 2071 limits the 

time to bring bad faith lawsuits.  A bad faith action “examines 
the reasonableness of the insurer’s conduct” in handling a claim.  

(Graciano v. Mercury General Corp. (2014) 231 Cal.App.4th 414, 

425 (Graciano).)  “An insurer’s good or bad faith must be 
evaluated in light of the totality of the circumstances 

surrounding its actions.”  (Wilson v. 21st Century Ins. Co. (2007) 

42 Cal.4th 713, 723 (Wilson).)  “Just what conduct will [constitute 
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bad faith] must be determined on a case by case basis.”  (Careau 

& Co. v. Security Pacific Business Credit, Inc. (1990) 222 
Cal.App.3d 1371, 1395.)  

Courts therefore regularly conclude that bad faith actions 

are “on the policy.”  (See Velasquez, supra, 1 Cal.App.4th at 
pp. 720–721 [explaining that because “the gravamen of [a] bad 

faith action pertain[s] to the insurer’s handling of the initial 

claim for loss,” it is an action “on the policy”].)  Indeed, courts 
reach that conclusion even when the plaintiff asserts claims 

under different legal theories that at bottom arise out of claim 

handling conduct.  (Prieto v. State Farm Fire & Cas. Co. (1990) 

225 Cal.App.3d 1188, 1196 (Prieto) [holding plaintiff’s emotional 
distress cause of action time-barred because it was “merely a 

theoretical restatement” of a bad faith claim].)     

Whether labeled as a bad faith action or otherwise, 
lawsuits that turn on evidence regarding an insured’s loss and an 

insurer’s conduct in processing that loss are claims “on the 

policy.”  Evidence relevant to proving or defending against such 
claims is fresh and readily accessible while the claim is being 

processed, or shortly after the claim is denied, but it grows stale 

over time.  Applying the one-year suit provision to actions 
challenging the handling of a claim for policy benefits therefore 

advances the Legislature’s purpose in enacting Insurance Code 

section 2071, i.e., “ ‘mak[ing] more certain and convenient the 
production of evidence upon which the rights of the parties may 

depend.’ ”  (Bollinger, supra, 25 Cal.2d at p. 407, quoting 

Genuser, supra, 57 Cal.App.2d at p. 986.)   
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B. Plaintiff’s action challenges—and will require 
an analysis of—State Farm’s handling of 
specific claims, and it is therefore subject to the 
contractual condition for bringing actions “on 
the policy.” 

The allegations in plaintiff’s complaint confirm that she is 
challenging State Farm’s handling of specific claims, so her 

lawsuit is “on the policy.”   

In paragraphs 6 through 40 of the operative complaint, 
plaintiff details her “experience with how State Farm 

adjudicates” her own insurance claim.  (1 CT 184–192, emphasis 

added.)  Plaintiff describes the scope of her policy (1 CT 184–185); 
the issues with her staircase that led her to belatedly seek 

coverage for replacing the stairs (1 CT 185); and State Farm’s 

reasoning for denying her claim (1 CT 185–188).  Plaintiff alleges 
that State Farm “had no basis for its decision” to deny coverage, 

did not interview relevant parties, and “did not take any 

measurements” of the stairs or “evaluate the appropriateness” of 
the replacement.  (1 CT 186.)  Plaintiff further alleges that State 

Farm denied her claim only “because the claim did not state that 

something had fallen onto and damaged the staircase.”  (1 CT 
187.)     

These are precisely the same allegations that would form 

the basis of a bad faith claim.  (See, e.g., Frommoethelydo v. Fire 

Ins. Exchange (1986) 42 Cal.3d 208, 214–215 [carrier acts in bad 

faith if it gives more consideration to its own interests than those 

of insured]; Wilson, supra, 42 Cal.4th at pp. 716, 723 [carrier acts 

in bad faith if it denies claim “without a reasonable basis for 
genuine dispute,” or if it breaches “obligation to thoroughly and 
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fairly investigate, process and evaluate the insured’s claim”]; 

Mariscal v. Old Republic Life Ins. Co. (1996) 42 Cal.App.4th 
1617, 1623 [carrier acts in bad faith if it ignores evidence that 

supports the plaintiff’s claim].)  Indeed, they mirror the 

allegations underlying plaintiff’s bad faith action that a federal 
court dismissed as time-barred under the one-year suit provision.  

(1 CT 117 [alleging that State Farm denied plaintiff’s claim 

“without reasonable basis in fact or law” and “fail[ed] to 
sufficiently investigate Plaintiff’s claim, whether objectively or 

with Plaintiff’s interests sufficiently in mind”].)  Because 

plaintiff’s allegations challenge State Farm’s handling of her 
claim, plaintiff’s action is “on the policy.”   

That holds true for plaintiff’s allegations about State 

Farm’s purported “unfair practices.”  Plaintiff asserts in 
conclusory fashion that she is challenging “wrongdoing that 

affects society as a whole,” i.e., unfair practices that are not 

unique to specific claims.  (OBOM 12–13.)  But the actual 
allegations in her operative complaint reveal that resolution of 

her UCL action will require an analysis of State Farm’s handling 

of specific claims.   

For example, plaintiff alleges that “State Farm has a 
practice of summarily denying and regularly summarily denies 

property insurance claims unless State Farm believes the 

particular claim falls into a category of likely coverage.”  (1 CT 
186, emphasis added.)  To prove this allegation, plaintiff will 

need to produce fact-intensive evidence and analysis of, at the 

very least, (1) the incident or loss underlying her insurance claim; 
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(2) the process by which State Farm evaluated that incident or 

loss in light of the policy terms; and (3) the merits of State Farm’s 
conclusion as to whether the incident or loss “falls into a category 

of likely coverage” (ibid.) under the policy.  That is true whether 

plaintiff relies on State Farm’s handling of her own insurance 
claim to prove her allegations, or State Farm’s handling of other 

policyholders’ claims.3  Either way, the case will turn on State 

Farm’s handling of the initial claim for loss and its conclusion as 
to whether the specific claim “falls into a category of likely 

coverage.” (1 CT 186.)  And if plaintiff relies on multiple 

policyholders’ insurance claims to prove an “unfair practice,” the 
relevant evidence will vary from policyholder to policyholder, as 

each person will have a different policy, a unique loss or incident, 

and a claim-specific experience with State Farm.4   

 
3  Plaintiff’s complaint all but concedes that a fact-intensive 
inquiry into other policyholders’ claims will occur, alleging that 
“many (most?) (discovery will tell) [ ] policyholders will be denied 
coverage without an investigation and without being provided a 
clear understanding of why.”  (1 CT 194, emphasis added.)  And 
that fact-specific inquiry will extend beyond claims under 
homeowner’s policies to “automobile policies, personal property 
policies, or otherwise.”  (1 CT 193.)  
4  To be clear, this is not an argument about “the possible 
difficulty of proving the plaintiff’s allegations,” which is improper 
at the demurrer stage.  (Zhang v. Superior Court (2013) 57 
Cal.4th 364, 383 (Zhang) [rejecting argument on demurrer that 
litigation of the plaintiff’s UCL claim based on insurer’s bad faith 
“will be unmanageable, requiring the examination of its claims 
handling practices in thousands of cases”].)  Rather, State Farm 
emphasizes the proof that will be required to demonstrate that, 
at its core, plaintiff’s action challenges State Farm’s handling of 
specific claims. 
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A similar analysis will be required for all of the alleged 

“unfair practices.”  Plaintiff alleges that State Farm denies 
claims with “no reasonable basis” for doing so (1 CT 187); cites 

reasons for denial that are “not a requirement under the policy” 

(ibid.); fails to provide policyholders “any reasonable opportunity 
to question or challenge the basis of the denial” (1 CT 187–188); 

fails to “give at least as much consideration to the interests of its 

insured as it gives to its own interests when adjudicating a claim” 
(CT 196); fails to “investigate all claims” (1 CT 197); and fails to 

“identify the applicable reasons for its denial” (ibid.).  These are 

quintessential challenges to claims handling.   
In short, plaintiff’s UCL action is “merely a theoretical 

restatement” of a “bad faith cause of action.”  (Prieto, supra, 225 

Cal.App.3d at p. 1196.)  And as with a bad faith claim, a fact-

finder resolving these allegations must analyze State Farm’s 
handling of specific claims for policy benefits.  There is no way 

around that.  “[P]laintiff will not be able to establish her [UCL] 

claims against [State Farm] without demonstrating” a defect in 
State Farm’s handling of specific insurance claims.  (Foxen v. 

Carpenter (2016) 6 Cal.App.5th 284, 292 (Foxen).)  “There is no 

other fair reading of the pleading” (ibid.), and the contractual 
one-year suit provision therefore bars plaintiff’s UCL action.   
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C. In a contest between the limitations provision 
endorsed by Insurance Code section 2071 and 
the general UCL statute of limitations, the 
former would control based on the gravamen of 
plaintiff’s claims. 

State Farm’s foregoing position that the parties’ contract 
determines their respective rights here harmonizes the terms of 

Insurance Code section 2071 and the UCL statute of limitations 

in situations where an insured’s action is untimely under the 
former, but not under the latter.  However, if this Court finds 

that a conflicts exists between the two statutes, it should resolve 

any such conflict by giving effect to the one-year provision 
approved by the Legislature in section 2071. 

To decide which of two statutory limitations periods will 

apply, “it is necessary to identify the nature of the cause of 
action, i.e., the ‘gravamen’ of the cause of action.”  (Hensler v. City 

of Glendale (1994) 8 Cal.4th 1, 22 (Hensler).)  That is because 

“ ‘[t]he nature of the right sued upon and not the form of action 
nor the relief demanded determines the applicability of the 

statute of limitations under our code.’ ”  (Id. at p. 23.) 

Under this rule, a plaintiff cannot use artful pleading to 
invoke a longer statute of limitations.  For example, in Giffin v. 

United Transportation Union (1987) 190 Cal.App.3d 1359, 1361–

1362, a bus driver for a unionized transit company sued the 

union for breach of contract around three and a half years after 
the relevant events, and argued that the four-year statute of 

limitations for contract claims applied.  However, the court held 

that, “despite [the bus driver’s] label of breach of contract,” the 
allegations in the complaint established that the relevant 
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limitations period was that for a claim against the union for 

breaching its duty of fair representation.  (Id. at p. 1362.)  
Applying the limitations period for that claim—three years—

Giffin held that the bus driver’s claim was time-barred.  (Id. at 

pp. 1366–1367.)  
Courts in other cases have likewise analyzed allegations in 

complaints to hold that, despite the plaintiff’s labeling of a claim, 

the gravamen of the claim presents a time-barred cause of 
action.5   

Courts are especially wary when artful pleading 

undermines legislative policy goals.  For example, in Stoll v. 

Superior Court (1992) 9 Cal.App.4th 1362, 1365–1366 the 

plaintiff sued his attorney nearly four years after the attorney 

allegedly engaged in professional misconduct.  Though the 

 
5  See, e.g., Foxen, supra, 6 Cal.App.5th at p. 292 [plaintiff’s 
breach of contract and implied covenant claims were subject to 
professional malpractice limitations period because “plaintiff will 
not be able to establish her contract claims against defendants 
without demonstrating they breached professional duties owed to 
her,” and there was “no other fair reading of the pleading”]; 
Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 
Cal.App.4th 396, 412–413 [rejecting plaintiff’s attempt to avoid 
time bar by labeling action a willful misconduct claim, because 
gravamen of complaint was claim for professional negligence]; 
Hydro-Mill Co., Inc. v. Hayward, Tilton & Rolapp Ins. Associates, 
Inc. (2004) 115 Cal.App.4th 1145, 1159 [“Hydro–Mill’s causes of 
action, regardless of appellation, amount to a claim of 
professional negligence” and “Hydro–Mill cannot prolong the 
limitations period by invoking a fiduciary theory of liability”]; 
Curtis v. Kellogg & Andelson (1999) 73 Cal.App.4th 492, 503 
[“Since the gravamen of the breach of contract and breach of 
fiduciary duty claims are the purported malpractice, the two-year 
statute of limitations applies”]. 
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plaintiff styled his claim as one for breach of fiduciary duty, 

which has a four-year limitations period, Stoll held that the 
plaintiff’s claim was time-barred under the one-year statute of 

limitations for legal malpractice claims.  (Id. at p. 1368.)  Stoll 

reasoned, “The Legislature intended to enact a comprehensive, 
more restrictive statute of limitations” to reduce the cost of 

malpractice insurance, and “because much attorney malpractice 

may be considered a fiduciary breach,” an exception for claims 
labeled breach of fiduciary duty “reinstates a lengthy limitations 

period” that the Legislature sought to eliminate.  (Ibid.) 

Thus, the relevant limitations period turns not on “the form 
of [plaintiff’s] action” or “the relief [plaintiff] demand[s],” but on 

the fact that the gravamen of plaintiff’s allegations is a challenge 

to State Farm’s handling of claims for policy benefits.  (Hensler, 

supra, 8 Cal.4th at p. 23.)  Accordingly, the limitations provision 
in Insurance Code section 2071 applies to plaintiff’s UCL claim. 

Plaintiff, citing Enger v. Allstate Insurance Company 

(N.D.Cal., Apr. 5, 2016, No. 16-cv-00136) 2016 WL 10829363 
[nonpub. opn.], argues that courts will apply a longer statute of 

limitations period “where the goal of the litigation is a change of 

policy benefiting the public.”  (OBOM 13)  But Enger doesn’t say 
that.  Enger in fact found that all of the plaintiff’s causes of 

action, including her claims for unfair business practices and 

injunctive relief, were barred by the one-year suit provision.  
(Enger, at p. *6.)  And Enger specifically rejected, as 

“unsupported by any authority,” the plaintiff’s argument that, 

because the defendant’s alleged unlawful conduct was ongoing, 
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her cause of action for injunctive relief was timely.  (Ibid.; see 

Keller v. Federal Insurance Company (C.D.Cal., Feb. 13, 2017, 
No. CV 16-3946) 2017 WL 603181, at p. *15 [nonpub. opn.] 

[where the plaintiff’s breach of contract was time-barred under 

one-year suit provision, related causes of action for equitable 
relief must also be dismissed].) 

In any event, Insurance Code section 2071 was enacted 

specifically to balance competing interests in the insurance 
industry, and the one-year suit provision in particular promotes 

the prompt and fair resolution of insurance claims.  The more 

general UCL may also form the basis for certain claims against 
insurers, but the gravamen of the UCL claims in this case 

concerns claims handling practices covered by Insurance Code 

section 2071, as outlined above.  (See, e.g., Miller v. Superior 

Court (1999) 21 Cal.4th 883, 895 [specific statutory provision 
relating to a particular subject will govern over a general 

provision, although the latter, standing alone, would be broad 

enough to include the subject]; Foxen, supra, 6 Cal.App.5th at p. 
296 [applying foregoing principle and holding plaintiff’s UCL 

action based on attorney malpractice subject to specific statute of 

limitations for attorney malpractice claims].)   

III. The arguments presented by plaintiff and the dissent 
are unavailing. 

A. Plaintiff cannot circumvent the contractual 
limitations period by forgoing damages and 
seeking only injunctive relief. 

Plaintiff argues that her action is not “on the policy” 

because she is not seeking damages.  (OBOM 10–11.)  The 
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dissenting opinion in this case also emphasized the absence of a 

damages demand in plaintiff’s complaint, suggesting that the key 
thread running through the relevant case law enforcing the one-

year suit provision is that the plaintiff sought the remedy of 

policy benefits.  (See Rosenberg-Wohl, supra, 93 Cal.App.5th at 
pp. 461–462 (dis. opn. of Stewart, P.J.).)   

This emphasis on the remedy sought is misplaced.   

First, Insurance Code section 2071 expressly states that 
actions in “any court of law or equity” are subject to the one-year 

suit provision.  (Emphasis added.)  Thus, under the plain text of 

the statute, it does not matter whether plaintiff seeks legal 
damages or an injunction—if her action is “on the policy,” it is 

time-barred. 

Second, and contrary to the dissent’s argument, the 

consistent thread through the caselaw is not a demand for 
damages, but rather, allegations that challenge the carrier’s 

handling of the plaintiff’s insurance claim.6  The fact that 

 
6  See Velasquez, supra, 1 Cal.App.4th at p. 717 [plaintiff alleged 
carrier engaged in bad faith by denying claim on grounds that 
policy had been cancelled]; Lawrence, supra, 204 Cal.App.3d at 
pp. 574–575 [plaintiff “alleged tortious bad faith in [carrier’s] 
handling [of] his claim because of purported misrepresentations 
in the policy concerning coverage”]; CBS, supra, 70 Cal.App.4th 
at p. 1086 [“CBS’s complaint alleges that Fireman’s breached the 
covenant of good faith and fair dealing by refusing to pay benefits 
under the policy, refusing to make adequate investigation and by 
failing to provide a justifiable basis for denying coverage”]; 
Sullivan v. Allstate Ins. Co. (C.D.Cal. 1997) 964 F.Supp. 1407, 
1415 [“All of the alleged acts which form the basis of these 
purported claims occurred during the claim handling process and 
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language in some cases refers to the plaintiff’s demand for 

damages in the amount of policy benefits is of no moment.7  The 
references to policy benefits are no more than a recognition that 

an action seeking policy benefits as damages inherently 

challenges the insurer’s handling of a claim for policy benefits.  
But it would be illogical to infer from those remarks that other 

actions that also challenge the insurer’s handling of a claim for 

policy benefits are not “on the policy.”  Indeed, it is common for 
an insured to seek declaratory relief before it is known whether 

there will or will not be a suit for damages.  Such actions are 

obviously “on the policy” even though they seek no damages.   

 
resulted in Plaintiffs’ alleged failure to receive proper policy 
benefits”]; Prieto, supra, 225 Cal.App.3d at pp. 1190–1191 
[plaintiff alleged that carrier engaged in bad faith by denying 
claim on grounds that plaintiff intentionally set fire despite 
carrier’s knowledge that plaintiffs did not intentionally set fire]; 
Abari, supra, 205 Cal.App.3d at pp. 533–534 [plaintiff alleged 
that carrier improperly denied claim on timeliness grounds]; 
Jang v. State Farm Fire & Cas. Co. (2000) 80 Cal.App.4th 1291, 
1295 (Jang) [plaintiff “contend[ed] that the manner in which [the 
carrier] negotiated [a] settlement agreement gave rise to a cause 
of action for civil conspiracy and bad faith”]; Magnolia Square, 
supra, 221 Cal.App.3d at p. 1055 [plaintiff alleged carrier 
engaged in tortious bad faith after carrier sought declaratory 
relief that plaintiff’s insurance claim was untimely]. 
7  See Jang, supra, 80 Cal.App.4th at p. 1303 [“Because the 
cross-complaint sought damages recoverable under the policy for 
a risk insured under the policy, we agree with the trial court that 
the cross-complaint is an action under the policy”]; Abari, supra, 
205 Cal.App.3d at p. 536 [noting that plaintiff alleged he was 
“ ‘damaged in an amount equal to the benefits payable under the 
policies’ ”]; Magnolia Square, supra, 221 Cal.App.3d at p. 1063 
[noting plaintiff sought “ ‘[d]amages for failure to provide benefits 
under subject contract of insurance’ ”]. 
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Third, this Court has made clear that, to the extent there 

are competing limitations periods, choosing the applicable one 
turns on “[t]he nature of the right sued upon and not the form of 

action nor the relief demanded.”  (Hensler, supra, 8 Cal.4th at 

pp. 22–23.)  Here, “the nature of the cause of action, i.e., the 
‘gravamen’ of the cause of action” (id. at p. 22) is a challenge to 

State Farm’s handling of claims for policy benefits.  Accordingly, 

plaintiff’s action is “on the policy,” regardless of the relief she 
seeks. 

Finally, plaintiff’s reliance on 20th Century Ins. Co. v. 

Superior Court (2001) 90 Cal.App.4th 1247 (20th Century) is 

unavailing.  There, the question before the court was the scope of 
a statute (Code Civ. Proc., § 340.9) reviving any otherwise time-

barred “ ‘insurance claim for damages arising out of the 

Northridge earthquake of 1994.’ ”  (20th Century, at pp. 1264–
1267.)  Several years after the insurer denied the plaintiff’s 

insurance claim on fraudulent grounds, the plaintiff brought tort 

claims for bad faith and fraud.  (Id. at pp. 1255–1256.)  The Court 
of Appeal held that Code of Civil Procedure section 340.9 applied 

to revive the plaintiff’s bad faith claim because it was a 

quintessential “ ‘insurance claim for damages’ ” under the 
statute.  (See id., at p. 1280.)  But it did not apply to the fraud 

claim because that claim “alleged acts of deceit and deception,” 

i.e., “an entirely separate act of misconduct” that went “well 
beyond simple nonperformance” of the contract, and sought relief 

based on harm untethered from the withholding of policy 

benefits.  (Id. at pp. 1280–1281.)   
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Plaintiff argues that she, too, is not “ ‘seeking damages 

recoverable under the policy,’ ” so her claim must not be one “on 
the policy” within the meaning of the one-year-suit provision.  

(OBOM 10–11.)  This logic skips a step: as noted above, the 

nature of the challenged conduct, not the remedy sought for that 
conduct, determines whether a claim is on the policy.  20th 

Century reinforces that point by highlighting that the particular 

affirmative misrepresentation fraud claim alleged there went 
well beyond negligent or even unreasonable adjusting of a claim, 

and the fraud claim therefore was not an “ ‘insurance claim’ ” 

under the statute  (OBOM 11.)     
Moreover, 20th Century was construing Code of Civil 

Procedure section 340.9, which is expressly limited to “ ‘insurance 

claim[s] for damages,’ ” and the court’s reasoning thus explained 

why the plaintiff’s fraud claim was not “an ‘insurance claim for 

damages’ as that term is used in section 340.9.”  (20th Century, 

supra, 90 Cal.App.4th at pp. 1280–1281, emphasis omitted.)  

Here, neither the parties’ contractual limitation provision nor 
section 2071 applies to only “insurance claims for damages.”  

Accordingly, plaintiff’s focus on the remedy she seeks as an end-

run around the one-year provision in her insurance contract finds 
no support in 20th Century.8 

 
8  Plaintiff cites two cases that are of no import because they did 
not involve a contractual limitations provision or even a dispute 
about which of two competing statutes of limitations applied.  
(See OBOM 12–13, citing Broberg v. The Guardian Life Ins. Co. 
of America (2009) 171 Cal.App.4th 912, 915–919; North Star 
Reinsurance Corp. v. Superior Court (1992) 10 Cal.App.4th 1815, 
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B. Nothing in the UCL or in this Court’s Cortez 
opinion renders the contractual one-year suit 
provision unenforceable here. 

1. UCL claims are not exempt from 
contractual limitations provisions. 

The dissent in this case argued that, “whatever the 
limitations period may be for an action ‘on’ the insurance policy, 

whether mandated by contract or by operation of Insurance Code 

section 2071, a claim brought under the UCL is distinct, and it is 
governed by the UCL’s four-year limitations period.”  (Rosenberg-

Wohl, supra, 93 Cal.App.5th at p. 459 (dis. opn. of Stewart, P.J.).)  

In advancing that argument, the dissent relied on this Court’s 
decision in Cortez, supra, 23 Cal.4th 163.  In Cortez, the plaintiff 

asserted a UCL claim based on her employer’s failure to pay 

wages in violation of the Labor Code.  (Id. at p. 169.)  The 
employer argued that the plaintiff’s action was time-barred under 

the three-year statute of limitations for claims asserting a 

violation of the Labor Code.  (See id. at p. 168, citing Code Civ. 

Proc. § 338, subd. (a).)  Cortez rejected that argument and held 
that the UCL’s four-year statute of limitations applied to the 

plaintiff’s claim.  (See id. at pp. 178–179.)   

The dissent’s argument based on Cortez ignores a 
fundamental problem: Cortez did not address contractual 

limitations provisions.  The limitations periods that this Court 

 
1818–1821.)  Instead, the cases addressed whether undisputedly 
applicable statutes of limitations were triggered (see Broberg, at 
pp. 920–925), and whether they were tolled (see North Star 
Reinsurance Corp., at p. 1818). 
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considered in Cortez are general statutes of limitations that are 

“not imbued with any element of nonwaivable ‘public policy.’ ”  
(Brisbane, supra, 216 Cal.App.4th at p. 1262.)  

Here, by contrast, we do not have a binary choice between 

two conflicting statutes of limitations.  We have a contract with a 
one-year suit provision that requires insureds to file particular 

types of actions within one year.  Plaintiff agreed to that 

limitations provision, and it is imbued with an “element of 
nonwaivable ‘public policy’ ”—namely, the “longstanding 

established public policy in California which respects and 

promotes the freedom of private parties to contract.”  (Brisbane, 

supra, 216 Cal.App.4th at p. 1262; see California Union Ins. Co. 

v. Poppy Ridge Partners (1990) 224 Cal.App.3d 897, 903 [policy’s 

limitations period “is a bargained-for contractual one” and “is 

more personal than a statutory period of limitations”].)   
Of course, that contractual provision operates in tandem 

with any other statute of limitations that might apply.  An 

insured who brings an action on the policy for breach of contract 
must comply with the one-year suit provision and with the four-

year statute of limitations for breach of contract, which may 

become relevant if, for example, the insurer is estopped from 
relying on the contract clause.  Likewise, if an insured brings an 

action for bad faith, infliction of emotional distress, or breach of 

fiduciary duties, the contract condition and the statutory 
limitations period may each present independent hurdles to the 

lawsuit.  
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But, at bottom, the general UCL statute of limitations does 

not vitiate the contractual provision that plaintiff agreed to and 
that the Legislature specifically authorized.  In short, Cortez does 

not require that courts ignore parties’ freedom of contract or the 

longstanding enforcement of contractual limitations provisions.  
(See ante, Part I.A.)    

That does not mean, as the Attorney General argues, that 

enforcing the one-year suit provision here would “create 
confusion by suggesting that courts can disregard the letter of the 

[UCL] in any case where (as is common) a consumer has a 

contractual relationship with a defendant business.”  (9/7/23 
Docket Entry: Request for Depublication.)  In making this 

argument, the Attorney General stresses Cortez’s language that 

the UCL’s four-year statute of limitations “ ‘admits of no 

exceptions.’ ”  (Ibid., citing Cortez, supra, 23 Cal.4th at p. 179].) 
But enforcement of a contract is not an exception to a 

statute.  A contractual limitations period is a limitation on the 

right to sue.  And other limitations on the right to sue—such as a 
contractual release, a statutory restriction on immunity, or a 

constitutional restriction on standing—operate in tandem with 

statutes of limitations.   
State Farm is not suggesting that there is any “exception” 

to the UCL’s statute of limitations, but State Farm does expect 

that independent conditions on a party’s right to sue—including 
the one-year suit provision in the insurance policy here—will be 

enforced, as they regularly are.  For example, contractual forum 

selection and choice-of-law clauses are enforced in the context of 
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UCL claims.  (See Net2Phone, Inc. v. Superior Court (2003) 109 

Cal.App.4th 583, 587).  Enforcing those clauses does not create an 
“exception” to venue rules that otherwise govern UCL cases.  

Similarly, if a party to a contract agrees to arbitrate all claims 

against the other party, then a UCL claim seeking restitution or 
private injunctive relief must be arbitrated as well.  (See Clifford 

v. Quest Software Inc. (2019) 38 Cal.App.5th 745, 751.)  Enforcing 

that arbitration agreement is not an “exception” to the rule that a 
UCL claim “shall be prosecuted exclusively in a court of 

competent jurisdiction.”  (Bus. & Prof. Code, § 17204).  The same 

is true of a notice-and-cure provision.  (E.g., Wilde v. Flagstar 

Bank FSB (S.D.Cal., Mar. 8, 2019, No. 18-cv-1370-LAB) 2019 WL 
1099841, at p. *3 [nonpub. opn.] [dismissing UCL claim for 

failure to comply with contractual notice-and-cure provision].)   

In any event, enforcement of the one-year suit provision 
here would not affect all future UCL claims involving contractual 

relationships because most contracts have no suit limitations 

provisions.  If a contract lacks such a provision, then any UCL 
claim—regardless whether the predicate unlawful act sounds in 

tort, contract, or statute—will be subject to the four-year 

limitations provision for UCL claims.  (See Bus. & Prof. Code, 
§ 17208; Cortez, 23 Cal.4th at p. 179.) 

Moreover, the scope of a given contractual limitations 

provision may be limited to particular claims, thereby 
excluding—from the shorter limitations provision—a UCL claim.  

That is true here: only actions on the policy are subject to the 

one-year-suit provision, and there can be UCL claims in the 
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insurance context that are not “on the policy,” as discussed below.  

(See Part IV, post.)   
Finally, this is not a case where a contract clause 

categorically bars any opportunity to present a claim.  There is no 

waiver by the policyholder of the right to seek public injunctive 
relief or any other statutory right under the UCL.  Rather, the 

contract places a condition on filing a lawsuit, and the 

reasonableness of that condition is amply demonstrated by the 
fact that the Legislature specifically endorsed it when it enacted 

Insurance Code section 2071. 

Thus, plaintiff’s action is not exempt from the contractual 
one-year suit provision simply because it is labeled a UCL claim. 

2. Compliance with the UCL statute of 
limitations does not guarantee a claim 
will lie if the plaintiff does not meet other 
applicable conditions or restrictions. 

Our courts have readily dismissed UCL claims when the 
plaintiff fails to comply with a requirement found outside of the 

UCL, particularly where that requirement is legislatively 

endorsed.  That is consistent with this Court’s recognition that 
not every instance of an unfair, fraudulent, or deceptive business 

practice is cognizable as a UCL claim if a private right of action is 

otherwise barred.  (Cel-Tech Communications, Inc. v. Los Angeles 

Cellular Telephone Co. (1999) 20 Cal.4th 163, 182 (Cel-Tech) [if 

“the Legislature has permitted certain conduct or considered a 

situation and concluded no action should lie, courts may not 

override that determination” and allow the plaintiff to recast the 
barred-action as a UCL claim,” (emphasis added)].) 
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Courts applying Cel-Tech have dismissed procedurally 

barred claims cloaked as a UCL claim.  For example, in In re 

Vaccine Cases (2005) 134 Cal.App.4th 438, 444 (In re Vaccine), 

the plaintiffs alleged that vaccine manufacturers violated The 

Safe Drinking Water and Toxic Enforcement Act of 1986 (the Act) 
by exposing consumers to toxic substances without providing 

warnings.  But the plaintiffs failed to provide the 60-day pre-suit 

notice required under The Act.  (In re Vaccine, at p. 445.)  The 

court held that procedural deficiency was an “absolute bar” to the 
plaintiff’s UCL claim based on a violation of the Act.  (In re 

Vaccine, at p. 458)  “[T]he Legislature did specifically conclude 

that ‘no action should lie’ unless plaintiffs provided a 60-day 
notice required by [the Act],” and the plaintiffs could not evade 

that requirement “by repleading their cause of action as one for 

violation of the Unfair Competition Law.”  (Id. at pp. 458–459.)  
The court emphasized the Legislature’s policy purpose in 

requiring a 60-day pre-suit notice—providing an opportunity for 

the manufacturers to cooperate with agency enforcement 
proceedings, thereby avoiding litigation—and explained that 

“allow[ing] plaintiffs to bring a UCL action against these three 

defendants without complying with [the pre-suit notice 
requirement] would frustrate the purpose of this requirement 

and would nullify its enactment.”  (Id. at p. 459.) 

Similarly, in Blanks v. Seyfarth Shaw LLP (2009) 171 
Cal.App.4th 336, 364, 367 (Blanks), the “ ‘ “ ‘absolute bar to 

relief’ ” ’ ” was an exhaustion doctrine with a limitations period: 

under the Talent Agencies Act (TAA), before suing in court, a 
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plaintiff is required to file a claim with the Labor Commissioner 

within a one-year statute of limitations period.  The plaintiff who 
failed to comply with that “procedural predicate-filing 

requirement” could not pursue a UCL claim based on a violation 

of the TAA because the requirement “cannot be circumvented by 
recasting a TAA cause of action as a UCL cause of action.”  (Id. at 

p. 365.)  Like In re Vaccine, Blanks emphasized the Legislature’s 

purpose in enacting that “procedural predicate-filing 
requirement” (ibid.), and concluded that allowing the plaintiff to 

proceed under the UCL would “circumvent the comprehensive 

statutory scheme in which the Legislature has given exclusive 
original jurisdiction to the Labor Commissioner with regard to 

TAA claims” (id. at p. 364). 

Blanks and In re Vaccine each expressly acknowledged 

Cortez and distinguished it by emphasizing the specific 
procedural requirements that the Legislature imposed for the 

procedurally barred claims at issue.  (See Blanks, supra, 171 

Cal.App.4th at pp. 364–369; In re Vaccine, supra, 134 
Cal.App.4th at p. 458.)  In other words, the UCL creates no 

guarantee of a right of action and remedy when the Legislature 

imposes a procedural requirement, tailored to specific claims, in 
order to advance a specific policy purpose.  (See Blanks, at 

pp. 364–369; In re Vaccine, at pp. 458–459.)9   

 
9  Indeed, in an analogous context, this Court has rejected efforts 
to plead around a procedurally barred bad faith claim by 
recasting it as a UCL claim.  In Moradi-Shalal v. Fireman’s Fund 
Ins. Companies (1988) 46 Cal.3d 287, 292 (Moradi-Shalal), this 
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That rule bars plaintiff’s UCL claim on the undisputed 

facts here.  Like the procedural requirements in Blanks and In re 

Vaccine, the contractual limitation provision here conditionally 

bars claims “on the policy” if the insured does not perform as 

required under the contract by bringing a timely claim, 
regardless whether the insured asserts a claim for breach of 

contract or a claim under the UCL.  (Cel-Tech, supra, 20 Cal.4th 

at p. 182.)  Moreover, the Legislature specifically endorsed 
plaintiff’s contractual limitation provision when it enacted 

Insurance Code section 2071.  (See In re Vaccine, supra, 134 

Cal.App.4th at p. 458, quoting Cel-Tech, at p. 182 [“the 

Legislature did specifically conclude that ‘no action should lie’ ” if 
the procedural bar is not satisfied].)  Thus, permitting plaintiff to 

bring a UCL claim without complying with the one-year suit 

provision “would frustrate the purpose of this requirement” (In re 

Vaccine, at p. 459): ensuring that carriers can defend against 

challenges to their handling of claims when the evidence 

 
Court held that Insurance Code section 790.03 did not include an 
implied private right of action based on violations of that statute.  
Later, in Rubin v. Green (1993) 4 Cal.4th 1187, 1201–1202 
(Rubin)—which held that a plaintiff could not revive a claim 
barred under Civil Code section 47, subdivision (b) by recasting it 
as a UCL claim—this Court favorably discussed Court of Appeal 
decisions holding, under Moradi-Shalal, that plaintiffs could not 
overcome the absence of a private right of action under section 
790.03 by recasting their bad faith claims under the UCL.  Rubin 
emphasized “[t]he reasoning underlying these results”: if a 
statute bars certain actions to achieve a particular policy 
purpose, that purpose “ ‘should not be frustrated by putting a 
new label on the complaint.’ ”  (Rubin, at p. 1202.)  That 
reasoning applies with equal force here. 
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underlying that claim and its handling are fresh (see ante, Part 

I.B). 
Under this line of reasoning, a holding that plaintiff’s claim 

is time-barred would not impact most cases involving contractual 

limitations provisions.  Instead, it would impact only those cases 
in which the parties contractually agreed to a shorter limitations 

provision; the scope of that provision encompasses UCL claims; 

and that provision is specifically endorsed by the Legislature.  

C. Plaintiff’s assertion that her policy does not 
prohibit State Farm’s alleged conduct is 
irrelevant and wrong. 

In an effort to bring her claim outside of the policy, plaintiff 
asserts that she is not alleging State Farm breached “anything 

promised or agreed upon.”  (OBOM 11.)  She argues that State 

Farm’s alleged unfair conduct is not prohibited by her policy 
contract.  (OBOM 12.)   

This argument is both irrelevant and wrong.  It is 

irrelevant because whether an action is “on the policy” does not 

turn on whether the plaintiff asserts a breach of a contractual 
obligation.  Rather, if the gravamen of the plaintiff’s allegation is 

a challenge to the handling of a claim for policy benefits, then the 

action is “on the policy,” regardless of the label of the plaintiff’s 
action, as noted above.   

Plaintiff’s argument is also wrong.  As explained above, 

plaintiff’s allegations are essentially that State Farm breached 
its promise of good faith and fair dealing.  (See ante, Part II.C.)  

That promise is “implied in every insurance contract.”  (Safeco 
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Ins. Co. of America v. Parks (2009) 170 Cal.App.4th 992, 1003; 

Tomaselli v. Transamerica Ins. Co. (1994) 25 Cal.App.4th 1766, 
1771 [“the obligation of ‘good faith’ conduct does not exist 

independent of an express contractual obligation” and “must be 

appurtenant to express contractual duties”].)  The implied 
covenant “is read into contracts in order to protect the express 

covenants or promises of the contract, not to protect some general 

public policy interest not directly tied to the contract’s purposes.”  
(Foley, supra, 47 Cal.3d at p. 690.)  Plaintiff’s allegations of bad 

faith practices, even when couched in the language of a UCL 

claim, therefore focus directly on an alleged breach of contractual 
obligations.  (See OBOM 11; see also Rosenberg-Wohl, supra, 93 

Cal.App.5th at p. 454 [noting plaintiff’s allegation that plaintiff 

has standing to bring her claim for injunctive relief only because 

she has a homeowner’s policy under which she seeks or expects 
benefits]; ibid. [in the context of the claims pleaded here, 

“plaintiff must prove ‘policy benefits’ ” to have standing].)   

D. Cases construing Civil Code section 1717 
provide no support for narrowly interpreting 
the one-year suit provision.  

The dissent below cited two cases holding that a UCL 

action for injunctive relief may not be an action “on a contract” as 
that term is used in Civil Code section 1717.  (See Rosenberg-

Wohl, supra, 93 Cal.App.5th at p. 463 (dis. opn. of Stewart, P.J.), 

citing Shadoan v. World Savings & Loan Assn. (1990) 219 
Cal.App.3d 97, 107–108 (Shadoan); Walker v. Countrywide Home 

Loans, Inc. (2002) 98 Cal.App.4th 1158, 1179–1181 (Walker).)   
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But Civil Code section 1717 has nothing to do with 

limitations periods or construction of conditions on contract 
performance.  Rather, it simply implies a new term into parties’ 

contracts by turning one-way attorney fee shifting provisions into 

mutual provisions where the parties are pursuing contract 
claims.  And notably, application of section 1717 does not turn on 

whether contract damages are sought.  (In re Tobacco Cases I 

(2011) 193 Cal.App.4th 1591, 1602 [“even when only equitable 
relief is sought,” an action can be “on a contract” within the 

meaning of section 1717].) 

Additionally, Shadoan and Walker address only trial 
courts’ discretion to apportion fee awards among claims that are 

and are not subject to fee shifting.  (See Shadoan, supra, 219 

Cal.App.3d at pp. 107–109; Walker, supra, 98 Cal.App.4th at 

pp. 1180–1181.)  That discretionary inquiry is a far cry from the 
legal review of the plaintiff’s allegations that is required here.  

Shadoan and Walker therefore say nothing that undermines the 

majority’s conclusion here that UCL claims resting on allegations 
of improper claims handling are fundamentally claims on the 

policy within the meaning of Insurance Code section 2071, and 

thus are subject to the contractual one-year suit provision.   

E. The Connecticut Supreme Court decision that 
the dissent relied on is inconsistent with 
California law. 

The dissenting opinion below cited the Connecticut 
Supreme Court in Lees v. Middlesex Ins. Co. (Conn. 1991) 594 

A.2d 952 (Lees).  (See Rosenberg-Wohl, supra, 93 Cal.App.5th at 
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pp. 464–465 (dis. opn. of Stewart, P.J.).)  Lees held that a one-

year suit provision in an insurance policy did not apply to a claim 
under Connecticut’s unfair practices statute.  (See Lees, at 

pp. 954–957.)  For two reasons, the reasoning in Lees falls short 

under California law. 
First, Lees’s reasoning emphasizes “ ‘the form of action,’ ” 

which is not the inquiry under California law.  (Hensler, supra, 8 

Cal.4th at pp. 22–23.)  Lees noted that, by asserting an unfair 

competition claim, the plaintiff was asserting a breach of a “duty 
imposed by statute,” rather than a duty imposed by the insurance 

policy.  (Lees, supra, 594 A.2d at p. 956.)  In other words, Lees did 

not analyze the plaintiff’s allegations, but instead focused on the 
label of the plaintiff’s claim—an action under the unfair 

competition statute.  From that fact alone the court reasoned 

that, because the statute imposes different duties and allows for 
different relief than an action “on the policy,” the contractual 

limitation provision was inapplicable.  (See id. at pp. 956–957.)  

That reasoning fails under well-established California law 
because it emphasizes “ ‘the form,’ ” rather than “the ‘gravamen’ 

of the cause of action.”  (Hensler, supra, 8 Cal.4th at pp. 22–23.)   

Second, Lees erroneously suggests that the factual inquiry 
underlying an unfair competition claim is always distinct from 

the factual inquiry underlying an action “on the policy.”  Lees 

asserts that, while the inquiry underlying an action “on the 

policy” turns on “the nature of the loss, the coverage of the policy 
and whether the parties have complied with all of the terms of 

the policy,” an unfair competition claim analyzes “the conduct of 
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the insurer.”  (Lees, supra, 594 A.2d at p. 956.)  But under 

California law, “the conduct of the insurer” is generally a central 
focus of actions “on the policy.”  That is why California courts 

regularly hold that a bad faith action is “on the policy”: because it 

“examines the reasonableness of the insurer’s conduct” in 
handling the claim.  (Graciano, supra, 231 Cal.App.4th at p. 425.)  

Because Lees is inconsistent with California law, this Court 

should not follow it.   

IV. Enforcing the contractual limitations period here 
would not unduly restrict challenges to an insurer’s 
unfair practices. 

In his depublication request, the Attorney General asserted 
a broader concern that enforcement of the contractual limitations 

provision in plaintiff’s policy “poses a serious threat to consumer 

protection actions.”  (9/7/23 Docket Entry: Request for 

Depublication.)  No such threat exists.   
First, this Court has already held that bad faith 

allegations challenging a carrier’s handling of an insurance 

claim—much like plaintiff’s allegations here—can be grounds for 
a UCL cause of action.  (See Zhang, supra, 57 Cal.4th at p. 369 

[holding plaintiff adequately pled UCL claim based on “a litany of 

bad faith practices” by carrier, including “unreasonable delays” 
and “refusal to consider” certain evidence].)  Though such an 

action is “on the policy,” an insured can still assert it—as long as 

she does so within the one-year contractual limitations period.  
There is no shortage of sophisticated legal talent to bring just 

such a claim in a timely manner. 
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Second, if an action does not challenge the insurer’s 

handling of a claim for policy benefits, then it is not “on the 
policy” and will not be subject to the contractual limitations 

provision.  For example, if an insured were to challenge an unfair 

practice untethered from a specific claim or “loss” (Ins. Code, 
§ 2071)—e.g., a practice related to the underwriting or sale of a 

policy—that action would not be subject to the one-year suit 

provision.   
Third, there are other avenues to challenge an insurer’s 

unfair practices related to claims handling.  In this sense, 

Moradi-Shalal and Rubin are instructive.  While holding that 
there is no private right of action to challenge an insurer’s unfair 

conduct under Insurance Code section 790.03, Moradi-Shalal 

emphasized that “our opinion leaves available the imposition of 

substantial administrative sanctions by the Insurance 
Commissioner.”  (Moradi-Shalal, supra, 46 Cal.3d at p. 304.)  

Similarly, Rubin’s rejection of the “plaintiff’s tack of pleading his 

claim under the unfair competition statute” was “reinforced by 
the fact that the policy underlying the unfair competition statute 

can be vindicated by multiple parties other than plaintiff” and by 

administrative agencies.  (Rubin, supra, 4 Cal.4th at p. 1204.)  
The same holds true here.  An insurer’s unfair practices 

can be challenged under the UCL by multiple parties other than 

a policyholder whose claim is time-barred.  This includes non-
policyholders, “the Attorney General, district attorneys, and 

certain city attorneys.”  (Rubin, supra, 4 Cal.4th at p. 1204)  And 

administrative agencies play a critical role as well.  Indeed, many 



 54 

of the unfair practices that plaintiff alleges are expressly 

prohibited by Insurance Code section 790.03, including “[f]ailing 
to adopt and implement reasonable standards for the prompt 

investigation” of claims (Ins. Code, § 790.03, subd. (h)(3)), and 

failing to provide a “reasonable explanation of the basis relied on 
in the insurance policy . . . for the denial of a claim” (id., subd. 

(h)(13)).  The Insurance Commissioner has the authority to 

investigate such practices, issue cease and desist orders, and 
order sanctions, including tens of thousands of dollars in fines 

and the suspension of the carrier’s insurance license.  (See 

Moradi-Shalal, supra, 46 Cal.3d at p. 304, citing Ins. Code, 
§§ 790.05–790.09.)  The Insurance Commissioner can even 

challenge practices not specifically defined in Insurance Code 

section 790.03, including by enlisting the Attorney General’s 
assistance to challenge such practices in court.  (See Ins. Code, 

§ 790.06.)   

Thus, enforcing the contractual limitation provision in 

plaintiff’s policy does not pose a “serious threat to consumer 
protection actions.”  (9/7/23 Docket Entry: Request for 

Depublication.)  It would not affect timely UCL actions based on 

the same allegations as plaintiff’s here.  It would not affect UCL 
actions that do not challenge the insurer’s handling of specific 

claims for policy benefits.  And it leaves the door wide open for 

non-policyholders and government officials to challenge an 
insurer’s unfair practices, either through a UCL action or an 

administrative proceeding. 
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By contrast, “Permitting plaintiff to proceed would produce 

other distortions.”  (Rubin, supra, 4 Cal.4th at p. 1203.)  Indeed, 
there is a substantial risk that failing to enforce the one-year suit 

provision and applying only the UCL’s statute of limitations to 

plaintiff’s action will undermine legislative purpose by allowing 
stale challenges of carriers’ handling of claims that may well be 

meritless.  The risk of a restitution or attorneys’ fees award could 

force carriers to either litigate or overpay on claims that have 
become unduly difficult and expensive to defend—the exact result 

the Legislature sought to avoid.  
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CONCLUSION 

For the foregoing reasons, this Court should hold that 

plaintiff’s action is “on the policy” and is therefore barred by the 
contractual limitations provision in her policy. 
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90 Cal.App.4th 1247, 109 Cal.Rptr.2d 611, 2001 Daily Journal D.A.R. 7689


20TH CENTURY INSURANCE COMPANY, Petitioner,
v.


THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent; LINDA P. AHLES, Real Party in Interest.


No. B147464.
Court of Appeal, Second District, Division 3, California.


July 24, 2001.


SUMMARY


An insured brought an action against her insurer, alleging breach of contract, bad faith, and fraud
arising from plaintiff's discovery, four years after defendant denied her claim for earthquake
damage under her homeowners policy, that her home had sustained structural earthquake damage
that had not been discovered by defendant's adjuster. The trial court sustained defendant's demurrer
without leave to amend, finding that plaintiff's action was time-barred, and entered judgment of
dismissal. The trial court later granted plaintiff's motion to reconsider its earlier order and to vacate
its decision, based on enactment of Code Civ. Proc., § 340.9, which revived claims arising out of
this particular earthquake that previously had been barred by the statute of limitations. (Superior
Court of Los Angeles County, No. BC215771, Paul Gutman, Judge.)


The Court of Appeal affirmed the trial court's order granting plaintiff's motion to reconsider its
earlier ruling and denied defendant's petition for a writ of mandate. The court held that application
of Code Civ. Proc., § 340.9, to revive plaintiff's action did not impermissibly impair defendant's
right of contract or deny it substantive due process by the destruction of vested contract rights. The
power of the Legislature to provide for the general welfare justified any potential impairment of
contract provisions. The court further held that the running of a statute of limitations does not grant
a defendant a vested right of repose, and the contractual one-year limitations period mandated by
Ins. Code, § 2071, is properly regarded as a statute of limitations. The court also held that the
Legislature intended Code Civ. Proc., § 340.9, to apply to insurance policies such as the one in this
case. The court also held that Code Civ. Proc., § 340.9, revived plaintiff's tort claim for bad faith
and her breach of contract cause of action, but that it did not extend to her fraud cause of action.
(Opinion by Croskey, J., with Klein, P. J., and Aldrich, J., concurring.) *1248
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Classified to California Digest of Official Reports


(1a, 1b)
Judgments § 52--Motion to Vacate Judgment--Procedure--Review-- When Properly Treated as
Motion for New Trial.
In an action brought against an insurer by an insured who alleged breach of contract, bad faith,
and fraud, arising from defendant's denial of her claim for earthquake damage to her home and
plaintiff's discovery, four years later, of structural damage that defendant's adjuster had failed
to discover, the trial court had jurisdiction to reconsider and vacate its earlier order granting
defendant's demurrer without leave to amend and judgment of dismissal. Plaintiff based her motion
for reconsideration and vacation on enactment of Code Civ. Proc., § 340.9, which revived claims
arising out of this particular earthquake that previously had been barred by the statute of limitations.
Even though the trial court could not consider a motion for reconsideration, since judgment had
been entered, in this case plaintiff's motion to reconsider was properly construed as a motion for a
new trial, which she could properly have brought from a judgment of dismissal resulting from the
sustaining of a demurrer. Good cause existed for treating plaintiff's motion as one for a new trial,
since the trial court had indicated its ruling to be subject to later modification should the Governor
sign the bill leading to passage of Code Civ. Proc., § 340.9. Finally, when treated as a motion for
new trial, plaintiff's motion, filed within 180 days of entry of judgment, was timely (Cal. Rules
of Court, rule 2(a)).


(2)
Judgments § 50--Motion to Vacate Judgment--Procedure--Order.
A motion to vacate a judgment pursuant to Code Civ. Proc., § 663, does not contemplate merely
the setting aside of the judgment, as does a motion for new trial or a motion for relief from default
under Code Civ. Proc., § 473. It expressly provides for vacating the judgment and entering another
judgment. Hence an order of vacation, without directing entry of a new judgment, is void.


(3a, 3b, 3c, 3d, 3e, 3f, 3g)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Insured's Statutory
Right to Revival of Time-barred Action--Insurer's Constitutional Contract Rights.
The trial court properly applied Code Civ. Proc., § 340.9, which revived claims for damage from
a particular earthquake which previously had been barred by the statute of limitations, to revive
an insured's otherwise time-barred action against her insurer for breach of contract and bad faith.
The Legislature is constitutionally free to revive a civil cause *1249  of action that has become
time-barred under a former statute of limitations, and there was no impermissible impairment of
defendant's contract rights (U.S. Const., art. I, § 10, cl. 1; Cal. Const., art. I, § 9). The power of
the Legislature to provide for the general welfare justified any potential impairment of contract
provisions. Further, the revival of barred claims fails to rise to the level of impairment of a contact,
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since it merely affects a remedy and does not create or destroy any substantive rights. In addition,
the running of a statute of limitations does not grant a defendant a vested right of repose, and
the contractual one-year limitations period mandated by Ins. Code, § 2071, is properly regarded
as a statute of limitations. Finally, the Legislature intended Code Civ. Proc., § 340.9, to apply to
insurance policies such as the one in this case, which incorporated the form language of Ins. Code,
§ 2071, and also intended Code Civ. Proc., § 340.9, to apply to all cases, such as this case, which
had not yet been finally decided on appeal.


[See 3 Witkin, Cal. Procedure (4th ed. 1996) Actions, § 434; West's Key Number Digest,
Limitation of Actions k. 4(2).]


(4)
Insurance Contracts and Coverage § 12--Rules in Aid of Interpretation of Contracts--Interpretation
as Affected by Regulatory Statutes.
Whenever a state determines, in good faith, that a practice of an industry is injurious to the public,
the state may control the practice even where the legislation directly affects the internal affairs of a
business or industry, as long as the legislation is neither arbitrary nor discriminatory. The business
of insurance is clothed with a public interest, and therefore subject to be controlled by the public for
the common good. Accordingly, the insurance industry is a highly regulated industry. Applicable
regulatory statutes are deemed part of the insurance policy even if not specifically mentioned in
the insurance contract. The field of insurance so greatly affects the public interest that the industry
is viewed as a quasi-public business. As a supplier of a public service rather than a manufactured
product, the obligations of insurers go beyond meeting reasonable expectations of coverage. The
obligations of good faith and fair dealing encompass qualities of decency and humanity inherent in
the responsibilities of a fiduciary. Insurers hold themselves out as fiduciaries, and with the public's
trust must go private responsibility consonant with that trust.


(5)
Insurance Contracts and Coverage § 138--Actions--Tort Remedies-- Punitive Damages.
The relationship of insurer and insured is inherently unbalanced; the adhesive nature of insurance
contracts places the insurer in a superior bargaining position. The availability of *1250  punitive
damages is thus compatible with recognition of insurers' underlying public obligations and reflects
an attempt to restore balance in the contractual relationship. The significant public interest in the
special relationship between the insured and insurer justifies the availability of tort remedies and
distinguishes insurance contracts from other types of contracts. Tort remedies remain unavailable
in noninsurance contract cases.


(6)
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Insurance Contracts and Coverage § 15--Rules in Aid of Interpretation of Contracts--Interpretation
Against Insurer.
The public's interest in protecting vulnerable insureds mandates that insurance contract
interpretation, like insurance contract remedies, not be limited by the usual contract rules. The
rights and obligations of the insurer cannot be determined solely on the basis of rules pertaining to
private contracts negotiated by individual parties of relatively equal bargaining strength. Just as the
law of contracts fails to provide adequate principles for construing the terms of an insurance policy,
the substantial body of law uniquely applicable to insurance contracts is practically irrelevant to
commercially oriented contracts. These unique features characteristic of the insurance contract
make it particularly susceptible to public policy considerations. Although recent decisions of the
California Supreme Court have imposed some limitations upon the insured's preferred treatment
in the interpretation and construction of insurance policies, these limitations do not alter the
fundamental point that the law recognizes that the relationship between an insurer and a insured
is both special and unique.


(7)
Statutes § 47--Construction--Presumptions--Validity--Constitutionality.
When a statute represents a considered legislative judgment as to the appropriate reach of
the applicable constitutional provision, a focused legislative judgment on the question enjoys
significant weight and deference by the courts.


(8a, 8b)
Constitutional Law § 72--Right to Contract and Impairment of Contract--State's Power to Adopt
Regulatory Measures--Determinative Factors.
Impairment of an existing contract is not necessarily unconstitutional under the federal and
California contract clauses (U.S. Const., art. I, § 10, cl. 1; Cal. Const., art. I, § 9). The states
must possess broad power to adopt general regulatory measures without being concerned that
private contracts will be impaired, or even destroyed, as a result. In determining whether legislation
violates the contracts clause, three factors must be considered: (1) whether the state law has,
in fact, operated as a substantial impairment of a contractual relationship, (2) if the state law
constitutes a substantial impairment of contract rights, does it nevertheless have a significant
and *1251  legitimate public purpose such as the remedying of a broad and general social or
economic problem, and (3) if such a legitimate purpose is established, is the adjustment of the rights
and responsibilities of contracting parties based upon reasonable conditions and of a character
appropriate to the public purpose justifying the legislation's adoption. As is customary in reviewing
economic and social regulation, courts properly defer to legislative judgment as to the necessity
and reasonableness of a particular measure. In determining whether legislation amounts to a
substantial impairment, a factor to be considered is whether the complaining party's industry has
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been regulated in the past. Whether the state actively regulates the industry at issue frames the
parties' reasonable expectations and minimizes any potential statutory impairment.


(9)
Constitutional Law § 72--Right to Contract and Impairment of Contract-- Federal Precedent.
It is appropriate to rely on federal precedent in analyzing violations of both the California and
United States contract clauses (U.S. Const., art. I, § 10, cl. 1; Cal. Const., art. I, § 9).


(10)
Constitutional Law § 71--Contract Rights, Vested Rights, and Retrospective Laws--Due Process--
Determinative Factors.
Even a vested property right may yield to important state interests without any violation of due
process. The state's inherent sovereign power includes its police power right to interfere with
vested property rights whenever reasonably necessary to protect the health, safety, morals, and
general well-being of the people. Several factors may be considered in determining whether a
retroactive law contravenes the due process clause, including the significance of the state interest
served by the law, the importance of the retroactive application of the law to the effectuation of
that interest, the extent of reliance upon the former law, the legitimacy of that reliance, the extent
of actions taken on the basis of that reliance, and the extent to which the retroactive application of
the new law would disrupt those actions. However, when retroactive application is necessary to
subserve a sufficiently important state interest, the inquiry need proceed no further.


(11)
Statutes § 29--Construction--Language--Legislative Intent.
The fundamental purpose of statutory construction is to ascertain the intent of the lawmakers so as
to effectuate the purpose of the law. In order to determine this intent, a court begins by examining
the language of the statute. But language of a statute should not be given a literal meaning if doing
so would result in absurd consequences which the *1252  Legislature did not intend. Thus, the
intent prevails over the letter, and the letter will, if possible, be so read as to conform to the spirit
of the act. Each sentence, phrase, and word must be read not in isolation but in the light of the
statutory scheme; and if a statute is amenable to two alternative interpretations, the one that leads
to the more reasonable result will be followed.


(12)
Judgments § 5--Finality.
A judgment is not final for all purposes until all possibility of direct attack on the judgment by way
of (1) appeal, (2) motion for a new trial, or (3) motion to vacate the judgment has been exhausted.
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[See 7 Witkin, Cal. Procedure (4th ed. 1997) Judgment, § 7.]


(13)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Insured's Statutory
Right to Revival of Time-barred Action--Whether Fraud Claim Is Revived.
While the trial court properly applied Code Civ. Proc., § 340.9, which revived claims arising out
of a particular earthquake that previously had been barred by the statute of limitations, to revive
an insured's otherwise time-barred action against her insurer for breach of contract and bad faith,
this statutory revival did not extend to the insured's cause of action for fraud. Code Civ. Proc., §
340.9, by its terms, revives “any insurance claim.” Inclusion of plaintiff's bad faith claim within
the ambit of Code Civ. Proc., § 340.9, was warranted by a plain reading of this language and
also comported with the legislative intent, which was that victims of insurers' misconduct obtain
damages. However, plaintiff's fraud claim did not rest on the insurer's failure to perform under
the policy, but rather on its alleged acts of deceit and deception that went well beyond simple
nonperformance. In addition, the insured did not seek damages for fraud recoverable under the
policy, but rather damages arising from the insurer's alleged misrepresentations and the insured's
reliance, including such things as out-of-pocket premium expense, lost opportunity damages, and
recovery for resulting emotional distress. Therefore, the insured's fraud claim remained subject to
the three-year limitations period set out in Code Civ. Proc., § 338, and her claim, if expired under
that statute, would not be revived by Code Civ. Proc., § 340.9.


COUNSEL
Horvitz & Levy, Lisa J. Perrochet, David S. Ettinger; Even, Crandall, Wade, Lowe & Gates, James
L. Crandall and Michael J. McGuire for Petitioner. *1253
No appearance for Respondent.
Dale E. Washington for Real Party in Interest.
Shernoff, Bidart & Darras, William M. Shernoff, Michael J. Bidart and Jeffrey Isaac Ehrlich
for Consumer Attorneys of California, United Policyholders, Consumer Federation of California,
Congress of California Seniors, Foundation for Taxpayer and Consumer Rights, and California
Public Interest Research Group as Amici Curiae on behalf of Real Party in Interest.
Quisenberry & Kabateck, Brian S. Kabateck, Suzanne Havens Beckman and Heather M. Mason
for Consumer Attorneys of California, United Policyholders, Consumer Federation of California,
Congress of California Seniors, Foundation for Taxpayer and Consumer Rights, and California
Public Interest Research Group as Amici Curiae on behalf of Real Party in Interest.


CROSKEY, J.
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The petitioner, 20th Century Insurance Company, seeks a writ of mandate directing the trial court
to vacate and set aside an order granting the motion of the real party in interest, Linda P. Ahles, to
reconsider an earlier order sustaining a demurrer to Ahles's complaint without leave to amend. 1


1 Following the trial court's order sustaining the demurrer, a judgment of dismissal was signed
and filed on October 3, 2000. As we explain below, we elect to treat Ahles's motion to
reconsider the order sustaining the demurrer as a motion for a new trial.


Ahles had filed a complaint against 20th Century for breach of a contract of insurance, tortious
breach of the implied covenant of good faith and fair dealing (bad faith) and fraud. The trial
court's ruling, which allowed her to go forward with her action and required 20th Century to
file an answer, was based on the Legislature's enactment of Code of Civil Procedure section
340.9 (hereafter section 340.9). 2  This new statute, which became effective on January 1, 2001,
revives, subject to certain conditions and limitations, *1254  insurance claims “arising out of
the Northridge earthquake of 1994” that previously had been barred by “the applicable statute of
limitations.” (Italics added.)


2 Code of Civil Procedure, section 340.9 provides:
“(a) Notwithstanding any other provision of law or contract, any insurance claim for damages
arising out of the Northridge earthquake of 1994 which is barred as of the effective date
of this section solely because the applicable statute of limitations has or had expired is
hereby revived and a cause of action thereon may be commenced provided that the action is
commenced within one year of the effective date of this section. This subdivision shall only
apply to cases in which an insured contacted an insurer or an insurer's representative prior
to January 1, 2000, regarding potential Northridge earthquake damage.
“(b) Any action pursuant to this section commenced prior to, or within one year from, the
effective date of this section shall not be barred based upon this limitations period.
“(c) Nothing in this section shall be construed to alter the applicable limitations period of an
action that is not time barred as of the effective date of this section.
“(d) This section shall not apply to either of the following:
“(1) Any claim that has been litigated to finality in any court of competent jurisdiction prior
to the effective date of this section.
“(2) Any written compromised settlement agreement which has been made between an
insurer its insured where the insured was represented by counsel admitted to the practice of
law in California at the time of the settlement, and who signed the agreement.”


The trial court's application of section 340.9 to restore legal vitality to Ahles's complaint raises a
number of important questions which we must address. After a review of this record, the legislative
history of section 340.9, including the significant public policies it seeks to serve, and the relevant
case law, we are persuaded that the new statute (1) does not impermissibly impair 20th Century's
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right of contract or deny it substantive due process by the destruction of vested contract rights, (2)
embraces and applies to the 12-month “contractual” limitations period included in 20th Century's
policy as mandated by Insurance Code section 2071, (3) applies to all cases “pending” on the date
the statute became effective, and (4) extends to Ahles's tort claim for bad faith, as well as her
breach of contract cause of action. 3  In view of these conclusions, we will affirm the trial court's
order of December 5, 2000, and deny 20th Century's writ petition.


3 As we explain below, it does not extend to Ahles's fraud cause of action.


Factual and Procedural Background 4


On January 17, 1994, Ahles was the owner of the residential property at 10727 Garfield Avenue in
Culver City, California. She had a homeowners insurance policy issued by 20th Century (policy
No. H07066432) which included, by endorsement, coverage for loss and damage caused by
earthquake. The policy covered her home and other structures on the property. On January 17, a
large earthquake, commonly known as the Northridge earthquake, struck Southern California and
caused extensive damage.


4 As 20th Century's challenge to Ahles's complaint was by demurrer, the facts we recite
are taken from her second amended complaint, which we necessarily must accept as true.
(Morillion v. Royal Packing Co. (2000) 22 Cal.4th 575, 579 [94 Cal.Rptr.2d 3, 995 P.2d
139].) Her second amended complaint is the operative pleading before us. The procedural
matters reflected in the appellate record are not in dispute.


On or about May 1, 1994, Ahles reported to 20th Century that she had observed damage to her
property which she believed was attributable to the Northridge earthquake. Three weeks later, 20th
Century sent an adjuster to *1255  inspect the property and evaluate the damage. In July, 20th
Century sent an engineer to further inspect the property, including Ahles's attic and the crawl space
underneath her home. Based on those inspections, 20th Century determined the amount of damage
to Ahles's home was less than the amount of her $11,100 deductible. It therefore made no payment
to her for that damage. 5


5 The deductible which pertained to the other structures on her property, however, was a
lesser amount ($1,110) and, since the damage to those structures exceeded that amount, 20th
Century did pay Ahles $5,030.11 under the policy.


Approximately four years later, on August 27, 1998, Ahles had her home inspected for termites.
According to Ahles's allegations, the termite inspector observed earthquake damage in the crawl
space under her house. On or about September 15, 1998, she filed a supplemental claim for
earthquake damage with 20th Century. In that claim, Ahles asserted that her home had sustained
earthquake damage that had neither been discovered nor considered during 20th Century's
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adjustment of her original claim. Almost one year later, on July 15, 1999, 20th Century sent an
adjuster to inspect Ahles's home and to investigate her new claim. The adjuster concluded that
the damage claimed by Ahles was not caused by the earthquake. On that ground, and because
Ahles had submitted her supplemental claim more than four years after the earthquake and the
adjustment on her initial claim, 20th Century denied it. Ahles responded to this denial on August
26, 1999, by filing a complaint against 20th Century, alleging breach of contract and breach of the
implied covenant of good faith and fair dealing.


20th Century then sent engineers to inspect Ahles's house on October 26, 1999. The engineer's
report apparently acknowledged that Ahles's home had sustained considerable damage, but blamed
it on causes other than the earthquake. The report, however, also noted that the initial engineer's
report had been incomplete in that it had failed to identify damage to the foundation and stucco,
as well as other “non-earthquake” problems.


At proceedings held on March 23, 2000, the trial court sustained 20th Century's demurrer, but
granted Ahles leave to amend her complaint. She did so, and added as an allegation in her first
amended complaint a cause of action for fraud. When 20th Century again successfully demurred,
Ahles was once more granted leave to amend.


After Ahles filed her second amended complaint on July 17, 2000, 20th Century again demurred.
As one ground, 20th Century argued that Ahles's “entire action [was] barred by the one-year statute
of limitations contained in the insurance policy.” 20th Century's policy issued to Ahles contained a
*1256  provision stating that “[n]o action shall be brought unless there has been compliance with
the policy provisions and the action is started within one year after the occurrence causing the
loss or damage.” (Italics added.) 20th Century contended, pursuant to this clause, that Ahles had
only one year from denial of her 1994 claim to file suit. Her entire action was therefore untimely.


In response, Ahles asserted that in 1994 she was assured by three different 20th Century
representatives that there had been no structural damage to her home and that if she discovered
damage which exceeded her deductible, she could reopen her claim. 6  Ahles argued she reasonably
relied on these representations and, in 1998, when the termite inspector informed her of the damage
under her house, Ahles believed she could make a claim. Ahles further alleged that “20th Century's
claims handling practices were improper, so much so that the Department of Insurance audit ...
found 75% of the Northridge earthquake claims were mishandled.” Finally, Ahles alleged 20th
Century had been guilty of bad faith and fraud in that it knowingly “lowball[ed],” mishandled and
improperly denied hers and numerous other claims pertaining to the Northridge earthquake. Under
these circumstances, she contended, 20th Century waived and was estopped from asserting the
one-year statute of limitations. 7  *1257
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6 On August 17, 1994, approximately three months after Ahles filed her claim, 20th Century
sent her a letter explaining that the damage to her home did not exceed her $11,100 deductible
and therefore nothing was due on that part of her claim. The letter, however, also stated: “If
you discover that your damages exceed the relevant deductible(s), please advise us and we
will reconsider your claim.” The letter did not contain or suggest an expiration date.
In addition, Ahles alleges that, “20th Century also made general announcements which
encouraged insureds to not deluge them with claims. On or about the end of January 1994,
defendant 20th Century widely disseminated a letter to its insureds and the general populace
regarding common questions asked concerning earthquake coverage. This letter indicated
that if damage to an insured's property appeared cosmetic only but was later discovered to be
more severe that 20th Century should be called only at that time. The letter further indicated
that anytime additional damage was discovered that 20th Century should be contacted and
the claim would be reopened to see if a supplemental damage payment [was] warranted.
The letter further indicated that 20th Century would pay for inspections to make certain the
property was safe to live in. Finally, concerning ‘formalizing’ a claim the letter indicated
that 20th Century would let its insureds know anything that was needed, but they wanted
to keep the process as simple as possible.” (The record, however, does not contain a copy
of this letter.)


7 These allegations raise another issue which we do not have to reach in light of our focus on the
impact of Code of Civil Procedure section 340.9: “Where an insured presents a timely claim
to his insurer for property damage under a policy, and the insurer's agent inspects the property
but does not discover the full extent of covered damage, does California Insurance Code §
2071 [and its one-year limitations period used in all relevant insurance contracts, including
20th Century's,] bar a claim brought by the insured more than one year after the damage
was sustained but within one year of his [or her] discovery of the additional damage?” (Vu
v. Prudential Property & Cas. Ins. Co. (9th Cir. 1999) 172 F.3d 725, 727 [certifying this
issue to the California Supreme Court; such certification was accepted and the issue is now
pending before that court (No. S078271)].)


At the hearing held on September 29, 2000, following which the trial court sustained 20th Century's
demurrer to her second amended complaint without leave to amend, Ahles asked the court to take
judicial notice of Senate Bill No. 1899 (1999-2000 Reg. Sess.), a bill which had been passed by the
California Legislature and was then awaiting the Governor's signature. The bill had been drafted
to add section 340.9 to the Code of Civil Procedure. (See fn. 2, ante.)


The trial court, recognizing that the Governor had not yet signed the bill, indicated the case was
therefore controlled by the one-year limitations period in the insurance contract. Ahles had timely
filed her 1994 claim and, although she argued her claim of delayed discovery of further earthquake
damage was excusable, the court indicated that it was “not persuaded that the delay was justified.”
The trial court held that Ahles's complaint was time-barred and sustained 20th Century's demurrer



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.9&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS2071&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS2071&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999103616&pubNum=0000506&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_506_727&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_727 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999103616&pubNum=0000506&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_506_727&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_727 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.9&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





20th Century Ins. Co. v. Superior Court, 90 Cal.App.4th 1247 (2001)
109 Cal.Rptr.2d 611, 2001 Daily Journal D.A.R. 7689


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 11


without leave to amend. In concluding the proceedings, however, the trial court stated, “And of
course, ... if the Governor signs a bill that is enacted into law, that is a ground for reconsideration
under 1008 of the Code of Civil Procedure.” 8


8 The following day, September 30, 2000, the Governor signed Senate Bill No. 1899 into law.
It became effective on January 1, 2001.


According to 20th Century, it served notice of the trial court's ruling sustaining its demurrer without
leave to amend and entering a judgment of dismissal on October 3, 2000. Ahles, however, asserts
20th Century never served her with a signed, file-stamped copy of the dismissal. The only copies
received by Ahles were “blank.” 9


9 In its petition, 20th Century acknowledges that “it is possible that what was served was only
the proposed judgment before it was signed and filed.” In view of that concession, and in
view of the trial court's implied finding (by virtue of its subsequent ruling) that such service
had not been made, we conclude that 20th Century did not serve a completed copy of the
judgment of dismissal dated October 3, 2000, until December 29, 2000. In its petition, 20th
Century states that it served on Ahles a signed and file-stamped copy of the October 3, 2000
judgment of dismissal of Ahles's second amended complaint on December 29, 2000. The
exhibit provided by 20th Century includes a “Notice of Entry of Judgment of Dismissal”
bearing a January 2, 2001 superior court file stamp. In its petition, 20th Century indicates
the copy of the dismissal was provided “as a precaution in the event a file-stamped copy of
the judgment had not earlier been served.”


On November 28, 2000, 56 days after the judgment of dismissal, Ahles made an ex parte
application for a special setting of a motion for reconsideration of the trial court's October 3, 2000,
ruling and “to vacate” that decision. Ahles indicated that “unknown to ... counsel and the court,
the law [Senate Bill No. 1899] had ... been signed into law on September 30, *1258  2000.” Ahles
brought the motion for reconsideration and to vacate judgment “based upon [the] new law.”


On December 5, 2000, following a hearing, the trial court granted Ahles's motion for
reconsideration pursuant to the provisions of Code of Civil Procedure, section 1008, subdivision
(c). 10  When 20th Century argued that Senate Bill No. 1899 would not be in effect until January
of 2001, the court stated, “I'll put it over to January ..., conditionally granting the motion and
overruling the demurrer on the statute of limitations ground, unless prior to January ... 2001, that
law is in some way effectively altered by way of amendment, ... or whatever other statutory or
constitutional[] event may occur to nullify that law.” The court set dates for hearings, a status
conference and trial. Before the end of the hearing, counsel for 20th Century stated, “A point
of clarification, your honor. As I understand, the court's ruling is reviving the second amended
complaint in total....” (Italics added.) The trial court responded, “Yes.”
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10 Code of Civil Procedure, section 1008, subdivision (c), provides: “If a court at any time
determines that there has been a change of law that warrants it to reconsider a prior order it
entered, it may do so on its own motion and enter a different order.”


20th Century's response to this ruling was to file the within petition seeking writ relief. It argues
(both in its petition and in a subsequent brief filed in response to amicus briefing) that the trial court
had no jurisdiction to grant reconsideration because (1) Ahles's application was not timely, (2) a
judgment had been entered and (3) the time for appeal therefrom had expired. 20th Century also
contends that the trial court's basis for granting relief to Ahles was flawed in that Senate Bill No.
1899 (§ 340.9) (1) did not become law until after the trial court had ruled and thus could not serve
as a basis for the court's ruling, (2) did not apply since Ahles's claim had already been “litigated
to finality,” (3) is unconstitutional as an impermissible impairment of contract and constitutes
destruction of “vested” contract rights in violation of the due process clause and, in any event, (4)
does not apply to tort claims asserted by an insured.


On February 28, 2001, we stayed all further proceedings in the trial court, issued an order to show
cause and set the matter on calendar.


Discussion
Before turning to the critical questions concerning the proper construction, application and
constitutional vitality of section 340.9, we must first address 20th Century's jurisdictional
arguments. *1259


1. The Trial Court Had Jurisdiction to Consider and Rule upon Ahles's Motion to Reconsider
and to Vacate the Court's Order of September 29, 2000, and the Judgment of October 3, 2000


a. Trial Court's Grant of Reconsideration After Entry of Judgment
(1a) 20th Century first argues the trial court had no jurisdiction to grant Ahles's motion for
reconsideration because judgment had been entered in the matter on October 3, 2000. 20th Century
contends that, once a final judgment has been entered, a motion for reconsideration may not be
entertained. In making this argument, 20th Century relies on the court's decision in APRI Ins. v.
Superior Court (1999) 76 Cal.App.4th 176 [90 Cal.Rptr.2d 171]. In APRI, the trial court signed an
order granting a motion to quash and dismissing APRI from the action. It then granted a motion
for reconsideration of the ruling on the motion to quash. APRI contended this was error and
the appellate court agreed. The matter had been dismissed within the meaning of Code of Civil
Procedure section 581d. 11  Once the dismissal was entered, the trial court had no jurisdiction to
reconsider the motion to quash. The APRI court stated, “The trial court failed to observe the critical
distinction between an order of dismissal, which is a judgment, and other orders. ‘A court may
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reconsider its order granting or denying a motion and may even reconsider or alter its judgment
so long as judgment has not yet been entered. Once judgment has been entered, however, the trial
court may not reconsider it and loses its unrestricted power to change the judgment. It may correct
judicial error only through certain limited procedures such as motions for new trial and motions to
vacate the judgment. [Citations.]’ ” (76 Cal.App.4th at p. 181.) Here, 20th Century has provided
a copy of a judgment of dismissal bearing an October 3, 2000 superior court file stamp and the
trial judge's signature. 12  Since it appears a final (i.e., appealable) judgment had been entered, we
conclude the trial court could not grant Ahles's motion for reconsideration.


11 Code of Civil Procedure section 581d provides: “A written dismissal of an action shall
be entered in the clerk's register and is effective for all purposes when so entered. [¶] All
dismissals ordered by the court shall be in the form of a written order signed by the court and
filed in the action and those orders when so filed shall constitute judgments and be effective
for all purposes, and the clerk shall note those judgments in the register of actions in the
case.”


12 20th Century has not provided a copy of the Civil Register Report for the case indicating the
judgment of dismissal was entered.


The trial court, however, could have properly granted a motion for a new trial and, under certain
circumstances, a motion to reconsider may be construed as one for a new trial. In Passavanti v.
Williams (1990) 225 Cal.App.3d 1602 [275 Cal.Rptr. 887], the appellant argued that his motion
*1260  for reconsideration should have been construed as a motion for a new trial or to vacate
the judgment for purposes of determining when the time to file a notice of appeal had begun to
run. The appellate court determined it was “compelled to treat the motion for reconsideration as
a motion for new trial” because two of its prior decisions had indicated such a procedure was
appropriate. (Id. at p. 1610.) The court stated, “Because of those decisions, we believe that good
cause exists and fairness requires us to construe plaintiff's motion for reconsideration in this case
to be a motion for new trial or a motion to vacate the judgment ....” (Ibid.) Although the Passavanti
court indicated that, absent a showing of “extremely good cause,” it was “disinclined to engage
in the practice of ‘construing’ motions and [would] hold counsel to the label they attach to their
motions,” it concluded such good cause had been shown. (Ibid.)


In the present case, Ahles designated her motion as one for “reconsideration and to vacate the
decision of 10/3/00.” (Italics added.) (2) However, as 20th Century has pointed out, a motion to
vacate a judgment pursuant to Code of Civil Procedure section 663 “ ‘... does not contemplate
merely the setting aside of the judgment, as does a motion for new trial or a motion for relief
from default under C.C.P. 473. It expressly provides for vacating the judgment and entering of
another judgment. Hence an order of vacation, without directing entry of a new judgment, is
void.’ ” (Ramirez v. Moran (1988) 201 Cal.App.3d 431, 435 [247 Cal.Rptr. 117], original italics.)
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( 1b)Here, the trial court granted Ahles's motion, but failed to enter a new judgment. Moreover,
under the circumstances presented, it would have been inappropriate to do so.


Although Ahles labeled her motion as one for reconsideration or to vacate the trial court's judgment
of October 3, 2000, Ahles's purpose in making the motion was to restore the action to the trial
court's calendar. In essence, Ahles made a motion for a new trial pursuant to Code of Civil
Procedure, section 657. Under that section, a “verdict may be vacated and any other decision may
be modified or vacated, in whole or in part, and a new or further trial granted on all or part of
the issues, on the application of the party aggrieved, for any of the following causes, materially
affecting the substantial rights of such party: [¶] ... [¶] 7. Error in law, occurring at the trial and
excepted to by the party making the application.” (Italics added.) Here, it is arguable the trial
court's decision (or entry of judgment) was based on an incorrect or erroneous understanding of
the law; the court apparently believed it had the right to reconsider its October 3d ruling granting
20th Century's demurrer without leave to amend. In addition, the trial court could arguably have
relied on the pendency of Senate Bill No. 1899 to at least continue the matter until the statute
became effective. (See § 340.9, subd. (b).) *1261


We note that Ahles may properly bring a motion for new trial from a judgment of dismissal
resulting from the sustaining of a demurrer. (Carney v. Simmonds (1957) 49 Cal.2d 84, 88, 90-91
[315 P.2d 305]; see Finnie v. District No. 1 - Pacific Coast Dist. etc. Assn. (1992) 9 Cal.App.4th
1311, 1315-1316 [12 Cal.Rptr.2d 348].) Further, when treated as a motion for new trial, Ahles's
motion is timely. 13


13 Code of Civil Procedure, section 659 provides in relevant part: “The party intending to move
for a new trial must file with the clerk and serve upon each adverse party a notice of his
intention to move for a new trial, designating the grounds upon which the motion will be
made and whether the same will be made upon affidavits or the minutes of the court or both,
either [¶] 1. Before the entry of judgment; or [¶] 2. Within 15 days of the date of mailing
notice of entry of judgment by the clerk of the court ..., or service upon him by any party
of written notice of entry of judgment, or within 180 days after the entry of judgment .... [¶]
Said notice of intention to move for a new trial shall be deemed to be a motion for a new
trial on all the grounds stated in the notice.” Here, there is no evidence notice of entry of the
judgement was given by the court clerk, and 20th Century has failed to show it served on
Ahles a file-stamped copy of the October 3, 2000, judgment prior to December 29, 2000.
Accordingly, Ahles's motion (or notice of motion), filed on November 28, 2000, was well
within the 180-day time limit.


Although we are, as was the court in Passavanti, generally disinclined to construe a motion as other
than that which it has been labeled, “extremely good cause” exists for treating Ahles's motion as
one for a new trial. (Passavanti v. Williams, supra, 225 Cal.App.3d at p. 1610.) At the proceedings



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS657&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS657&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.9&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=49CALIF2D84&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_88&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_88 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957119573&pubNum=661&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=9CALAPP4TH1311&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_1315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1315 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=9CALAPP4TH1311&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_1315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1315 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992167915&pubNum=3484&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS659&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=225CAAPP3D1610&originatingDoc=I23b0c703fab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1610&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1610 





20th Century Ins. Co. v. Superior Court, 90 Cal.App.4th 1247 (2001)
109 Cal.Rptr.2d 611, 2001 Daily Journal D.A.R. 7689


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 15


held on September 29, 2000, after the trial court determined Ahles complaint was time-barred,
it specifically stated that, should the Governor sign Senate Bill No. 1899, “that [would be] a
ground for reconsideration under 1008 of the Code of Civil Procedure.” Notions of fairness indicate
Ahles should be allowed to pursue her claim in view of the trial court's attitude and comments
regarding the case; the trial court invited Ahles to make a motion for reconsideration if and when
the Governor signed Senate Bill No. 1899. This invitation indicates the trial court considered its
ruling to be subject to later modification. (Cf. APRI Ins. v. Superior Court, supra, 76 Cal.App.4th
at p. 185 [nothing in the record indicated the trial court's dismissal entered in favor of APRI was
intended to be without prejudice].)


Finally, had the trial court neither invited nor granted Ahles's motion, it is clear from the record
before us that Ahles's would have filed a notice of appeal from the October 3, 2000 judgment.
Had she done so, we would have had to consider, given the retroactive provisions of Code of Civil
Procedure section 340.9, subdivision (b) (see fn. 2, ante), the present questions by way of appeal.
Instead, since the trial court's order necessarily precluded the filing of a notice of appeal, we may
properly consider the issues raised by way of 20th Century's petition for a writ. The result of this
case, however, will be no different simply because we review the matter on a writ rather than on
appeal. *1262


b. California Rules of Court, rule 2(a)
20th Century next argues that, if notice of the judgment was served on October 3, 2000, then
December 4 was the last day to file a notice of appeal and the last day the trial court had jurisdiction
to grant any motion Ahles might have brought. “[W]hen a judgment becomes final by lapse of the
time for appeal, the court [generally] has no further jurisdiction of the subject matter ....” (Mason
& Associates, Inc. v. Guarantee Sav. & Loan Assn. (1969) 269 Cal.App.2d 132, 133 [74 Cal.Rptr.
669].) Accordingly, 20th Century argues, pursuant to California Rules of Court, rule 2(a), that the
trial court lacked jurisdiction to hear the motion on December 5, 2000.


California Rules of Court, rule 2(a) provides in relevant part: “Except as otherwise provided by
Code of Civil Procedure section 870 or other statute or rule 3, a notice of appeal from a judgment
shall be filed on or before the earliest of the following dates: (1) 60 days after the date of mailing
by the clerk of the court of a document entitled ‘notice of entry’ of judgment; (2) 60 days after the
date of service of a document entitled ‘notice of entry’ of judgment by any party upon the party
filing the notice of appeal, or by the party filing the notice of appeal; or (3) 180 days after the date
of entry of the judgment.” (Italics added.)


As we have already noted (see fn. 9, ante), 20th Century has failed to establish that it served
on Ahles a copy of the notice of entry of judgment before December 29, 2000, and there is no
evidence in the exhibits to indicate the clerk mailed a copy of the notice of entry of judgment.
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Under these circumstances, the trial court had jurisdiction to consider Ahles's motion up to 180
days after October 3, 2000. 14


14 20th Century's final procedural argument, based on the contention that Ahles's motion for
consideration was not timely under Code of Civil Procedure section 1008, subdivision (a),
is moot in light of our determination to treat her motion as one for a new trial.


2. Section 340.9 Justified the Trial Court's Order


a. The Legislature's Power to Revive Barred Claims
(3a) We begin our consideration of 20th Century's attack on section 340.9 by recognizing a well
established principle of law. The Legislature is constitutionally free to revive a civil cause of
action that has become time-barred under a former statute of limitations. (Campbell v. Holt (1885)
115 U.S. 620, 629-630 [6 S.Ct. 209, 214, 29 L.Ed. 483] [a law removing the bar of a statutory
limitations defense after it has been perfected is not unconstitutional]; see also *1263  Chase
Securities Corp. v. Donaldson (1945) 325 U.S. 304, 315 [65 S.Ct. 1137, 1143-1143, 89 L.Ed. 1628]
[reaffirming Campbell v. Holt].) 15


15 In Chase, the Supreme Court rejected a constitutional challenge to an amendment to the
Minnesota Blue Sky laws that operated to abolish the defendant's statute of limitations
defense in pending litigation. Justice Jackson, writing for a unanimous court, acknowledged
that when the litigation against it was commenced, the defendant had a legitimate expectation
that it could defend the claim by invoking the relevant statute of limitations, and that this
expectation had been disappointed by the change in the law. This disappointment, however,
did not rise to the level of a constitutional violation because “[w]hatever grievance appellant
may have at the change of policy to its disadvantage, it had acquired no immunity from this
suit that has become a federal constitutional right.” (Chase Securities Corp. v. Donaldson,
supra, 325 U.S. at p. 316 [65 S.Ct. at p. 1142].)


This is also the rule in California. “[T]he Legislature has the power to expressly revive time-
barred civil common law causes of action.” (Liebig v. Superior Court (1989) 209 Cal.App.3d
828, 835 [257 Cal.Rptr. 574] (Liebig) [rejecting a challenge to Code Civ. Proc., § 340.1, which
expressly revived time-barred tort claims of victims of sexual molestation]; see also Tietge v.
Western Province of the Servites, Inc. (1997) 55 Cal.App.4th 382, 386 [64 Cal.Rptr.2d 53] (Tietge)
[“[W]e find no constitutional impediment to the revival of a personal cause of action ....”]; Lent v.
Doe (1995) 40 Cal.App.4th 1177, 1184 [47 Cal.Rptr.2d 389] (Lent) [rejecting the contention that
Liebig was decided incorrectly and should not be followed].) 16


16 The Supreme Court denied review of Liebig, Teitge and Lent.
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In People v. Frazer (1999) 21 Cal.4th 737 [88 Cal.Rptr.2d 312, 982 P.2d 180], the Supreme Court
signaled its adoption of the reasoning in Chase Securities Corp. v. Donaldson, supra, 325 U.S. 304.
In a case which rejected a due process challenge to a statute that retroactively extended the criminal
statute of limitations for certain sex crimes, the Frazer court stated: “The holding of Chase—that
no constitutionally protected interest arises once a statute of limitations has run, and that such
protection can be retroactively withdrawn consistent with due process—has been reaffirmed by the
high court in subsequent cases. (See Plaut v. Spendthrift Farm, Inc. (1995) 514 U.S. 211, 229 [115
S.Ct. 1447, 1458, 131 L.Ed.2d 328] [noting that statutes of limitation ‘can be extended, without
violating the Due Process Clause, after the cause of the action arose and even after the statute itself
has expired’]; Electrical Workers v. Robbins & Myers, Inc. (1976) 429 U.S. 229, 243 [97 S.Ct.
441, 450, 50 L.Ed.2d 427] [rejecting the claim that ‘Congress was without constitutional power to
revive, by enactment, an action which, when filed, is already barred by the running of a limitations
period’].” (People v. Frazer, supra, 21 Cal.4th at pp. 768-769.)


Given this history, it is clear that the decisions in Liebig, Tietge and Lent represent current
California law on this issue. It is also clear that it is the *1264  Legislature, not the courts, which
is the proper forum for resolving the competing policy interests involved in the decision to revive
a time-barred claim. (Tietge, supra, 55 Cal.App.4th at p. 388; Lent, supra, 40 Cal.App.4th at pp.
1186-1187.) 17


17 This may be, at least in part, the reason for the Supreme Court's rejection, on November 29,
2000, of a petition filed by an insurance industry coalition to enjoin the operation of section
340.9 and its then-pending effective date of January 1, 2001. The court was apparently
not persuaded by the argument that the revival of claims of an insured who had actually
settled with an insurer prior to January 1, 2001, but where the settlement agreement had
not been signed by the insured's counsel (see Code Civ. Proc., § 340.9, subd. (d)(2)), would
impermissibly reopen settled matters.


b. Public Policy Considerations in the Enactment of Code of Civil Procedure Section 340.9
In the instance of section 340.9, the Legislature has chosen to extend the limitations period
available to insureds to file a lawsuit “[n]otwithstanding any other provision of law or contract,
[for] any insurance claim for damages arising out of the Northridge earthquake of 1994.” (Italics
added.) Claims as to which the applicable statute of limitations had expired were revived for a one-
year period commencing on the effective date of the statute. “Any action pursuant to this section
commenced prior to, or within one year from, the effective date of this section shall not be barred
based upon [the expired] limitations period.” (§ 340.9, subd. (b).)


This statute is subject to three limitations: (1) the insured must have contacted the insurer or
its representative about “potential Northridge earthquake damage” prior to January 1, 2000 (§
340.9, subd. (a)); (2) the statute will not apply to claims which have been “litigated to finality” in
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“any court of competent jurisdiction” (§ 340.9, subd. (d)(1)); and (3) the statute will not apply to
any claim which has been resolved by a written settlement agreement, provided the insured was
represented by an attorney admitted to practice in California at the time of the settlement and said
attorney “signed the agreement.” (§ 340.9, subd. (d)(2), italics added.)


(1) Public Policy Considerations
It is important to our later discussion of the constitutional issues raised by 20th Century to
recognize and appreciate the serious public policy considerations that were involved in the
enactment of section 340.9.(4) “Whenever a state determines, in good faith, that a practice
of an industry is injurious to the public, the state may control the practice even where the
legislation directly affects the internal affairs of a business or industry, as long as the legislation is
neither arbitrary nor discriminatory.” *1265  (Cal. State Auto. etc. Bureau v. Downey (1950) 96
Cal.App.2d 876, 894 [216 P.2d 882].) The business of insurance is “ ‘clothed with a public interest,’
and therefore subject ‘to be controlled by the public for the common good.’ ” (German Alliance
Ins. Co. v. Lewis (1914) 233 U.S. 389, 415 [34 S.Ct. 612, 620, 58 L.Ed. 1011].) 18  Especially in
California, the insurance industry “is a highly regulated industry.” (Calfarm Ins. Co. v. Deukmejian
(1989) 48 Cal.3d 805, 830 [258 Cal.Rptr. 161, 771 P.2d 1247].) 19


18 See also 15 United States Code section 1011 (McCarron-Ferguson Act), which declares state
regulation of the business of insurance to be in the public interest.


19 The California Legislature regulates almost every aspect of the business of insurance, such
as which insurers are admitted to transact business (Ins. Code, § 700), how policies may
be canceled or renewed (Ins. Code, §§ 675-679), the insurers' permissible investments
(Ins. Code, §§ 1100-1107, 1152-1254), the rates the insurers may charge (Ins. Code, §§
1861.01-1861.16), acts of the insured excluded from coverage under the policy (Ins. Code,
§ 533), the insurers' trade and claims adjustment practices (Ins. Code, §§ 790-790.15),
incontestability clauses in life (Ins. Code, §§ 10113.5 and 10206) and disability (Ins. Code,
§ 10350.2) policies; disclosure requirements for binding arbitration provisions in disability
policies (Ins. Code, § 10123.19), and the actual provisions of the policy (see, e.g., Ins. Code,
§§ 2070-2071, 11580-11589.5). Applicable statutes are deemed part of the policy even if not
specifically mentioned in the insurance contract. (Wildman v. Government Employees' Ins.
Co. (1957) 48 Cal.2d 31, 40 [307 P.2d 359].)
More specifically, the Legislature has enacted many statutes, the sole purpose of which
is to provide various types of relief to Northridge earthquake victims. See, for example,
Insurance Code section 10089.70 (directing Department of Insurance to establish a program
for the mediation of disputes between insureds and their insurers arising out of the Northridge
earthquake, and any later earthquakes); Revenue and Taxation Code section 19132.5,
subdivision (a) (exempting victims of Northridge earthquake from certain tax penalties);
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Revenue and Tax Code section 69, subdivision (a) (allowing a longer period for transfer of
base-year value to comparable property for victims of Northridge earthquake than victims of
other disasters); Education Code section 67359.20 (appropriating $75 million in bond funds
for repair and replacement of buildings for the University of California, the California State
University, and California Community Colleges arising out of Northridge earthquake).


The field of insurance so greatly affects the public interest that the industry is viewed as a “quasi-
public” business, in which the special relationship between the insurers and insureds requires
special considerations. “ ‘The insurers' obligations are ... rooted in their status as purveyors
of a vital service labeled quasi-public in nature. Suppliers of services affected with a public
interest must take the public's interest seriously, where necessary placing it before their interest
in maximizing gains and limiting disbursements ... [A]s a supplier of a public service rather than
a manufactured product, the obligations of insurers go beyond meeting reasonable expectations
of coverage. The obligations of good faith and fair dealing encompass qualities of decency and
humanity inherent in the responsibilities of a fiduciary. Insurers hold themselves out as fiduciaries,
and with the public's trust must go private responsibility consonant with that trust.’ ” (Egan v.
Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809, 820 [169 Cal.Rptr. 691, 620 P.2d 141], italics
added.) *1266


(5) The Egan court recognized that the unequal relationship between the insured and insurers
demanded special remedies for breach of that public trust, such as tort remedies for the failure
to perform obligations promised in a policy and punitive damages. The court explained: “[T]he
relationship of insurer and insured is inherently unbalanced; the adhesive nature of insurance
contracts places the insurer in a superior bargaining position. The availability of punitive damages
is thus compatible with recognition of insurers' underlying public obligations and reflects an
attempt to restore balance in the contractual relationship.” (Egan v. Mutual of Omaha Ins. Co.,
supra, 24 Cal.3d at p. 820.)


The significant public interest in the special relationship between the insured and insurer justifies
the availability of tort remedies, and distinguishes insurance contracts from other types of
contracts. Tort remedies remain unavailable in noninsurance contract cases. (See, e.g., Cates
Construction, Inc. v. Talbot Partners (1999) 21 Cal.4th 28, 46 [86 Cal.Rptr.2d 855, 980 P.2d 407]
[availability of tort remedies for breach of the covenant of good faith and fair dealing not extended
to noninsurance contracts since “the insurance policy cases represent ‘a major departure from
traditional principles of contract law’ ”]; Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654
[254 Cal.Rptr. 211, 765 P.2d 373] [tort remedies not permitted for breach of the implied covenant
of good faith and fair dealing in employment contract cases].)


(6) Similarly, the public's interest in protecting vulnerable insureds mandates that insurance
contract interpretation, like insurance contract remedies, not be limited by the usual contract
rules: “the rights and obligations of the insurer cannot be determined solely on the basis of
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rules pertaining to private contracts negotiated by individual parties of relatively equal bargaining
strength.” (Barrera v. State Farm Mut. Automobile Ins. Co. (1969) 71 Cal.2d 659, 669 [79 Cal.Rptr.
106, 456 P.2d 674].) 20  Rather, statutes pertaining to, and contractual provisions contained within,
insurance policies must be construed in light of applicable public policy, promoting the protection
of the insured and the public at large. (Id. at p. 672.) So too, statutes *1267  which affect existing
insurance contracts, enacted to promote the public interest, are invariably upheld as a reasonable
exercise of the state's police power. (See, e.g., Carpenter v. Pacific Mut. Life Ins. Co. (1937)
10 Cal.2d 307, 329 [74 P.2d 761]; Hinckley v. Bechtel Corp. (1974) 41 Cal.App.3d 206, 215
[116 Cal.Rptr. 33].) It is clear that the state's significant public policy concerns for the less
powerful insureds, which bolster its power to regulate this “quasi-public” business of insurance,
also prompted the enactment of section 340.9.


20 As the Supreme Court in Foley v. Interactive Data Corp., supra, 47 Cal.3d 654 observed: “
‘[J]ust as the law of contracts fails to provide adequate principles for construing the terms of
an insurance policy, the substantial body of law uniquely applicable to insurance contracts
is practically irrelevant to commercially oriented contracts.... These [unique] features
characteristic of the insurance contract make it particularly susceptible to public policy
considerations.’ [Citation.]” (Id. at p. 690.) Although recent decisions of the Supreme Court
have imposed some limitations upon the insured's preferred treatment in the interpretation
and construction of insurance policies (see, e.g., Bank of the West v. Superior Court (1992) 2
Cal.4th 1254, 1264-1265 [10 Cal.Rptr.2d 538, 833 P.2d 545]; AIU Ins. Co. v. Superior Court
(1990) 51 Cal.3d 807, 822-823 [274 Cal.Rptr. 820, 799 P.2d 1253]), such limitations do not
alter the fundamental point that the law recognizes that the relationship between an insurer
and a insured is both special and unique.


(2) Legislative History of Section 340.9
(3b) As the legislative history of section 340.9 underscores, the Legislature enacted section 340.9
to promote an important public policy: “to bring needed relief to the victims of the Northridge
earthquake.” (Assem. Com. on Judiciary, Analysis of Sen. Bill No. 1899 (1999-2000 Reg. Sess.)
as amended May 23, 2000, p. 2.) The committee found compelling reports of rampant mishandling
of insurance claims by insurers, and the unavailability of relief from the former administration of
the Department of Insurance: “Proponents contend that there are strong public policy reasons to
protect quake victims under the circumstances of this bill. They state that thousands of people who
suffered damage to their homes did not receive the benefit of their insurance contracts because
of the insurance companies' conduct. They further assert that ample evidence exists to show that
insurers handling Northridge earthquake claims engaged in a systematic program of misleading
consumers about the nature and extent of damage to their homes. Later, when it became clear
that the problems were indeed significant, proponents assert that the insurers simply refused to
pay claims on the basis that the claims had become time-barred.” (Id. at p. 5.) “To compound
problems, proponents note that when homeowners complained to the Department of Insurance to
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obtain relief, the department afforded no help. Thus, based on the circumstances surrounding the
Northridge earthquake, proponents argue that there are sufficient public policy reasons to extend
the statute of limitations and allow the homeowners to seek justice on their insurance claims.” (Sen.
Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis of Sen. Bill No. 1899 (1999-2000
Reg. Sess.) as amended May 23, 2000, p. 4.) 21  ( 7)(See fn. 22.) The Legislature also considered
the opposition of the insurers, including arguments that the reopening of claims “that an insurer
*1268  [had] legally denied from Northridge claimants through the introduction of retroactive
legislation ... raises serious constitutional questions” (Sen. Rules Com., Off. of Floor Analyses, 3d
reading analysis of Sen. Bill No. 1899 (1999-2000 Reg. Sess.) as amended May 23, 2000, at p. 5),
but after extensive analysis, determined these objections were without merit. 22


21 The legislative history of section 340.9 clearly supports the conclusion that the statute was
passed to “bring needed relief to victims of the Northridge earthquake.” The author of the
bill states that “the one-year statute of limitations that is current law under Insurance Code
section 2071 has barred victims from being fairly compensated for their losses ... [because
they] were misled about the extent of damage done as a result of the earthquake.” (Sen. Com.
on Judiciary, Analysis of Sen. Bill No. 1899 (1999-2000 Reg. Sess.) as amended May 9,
2000, p. 3.) The legislative history continues, “News accounts have asserted that many of the
quake victims have yet to receive full and fair compensation from their insurance companies
to cover the costs incurred as a result of the quake. Many victims ... have received only partial
settlements for their earthquake claims, and others have received no compensation at all,
having been improperly told that the damage they suffered was below policy deductibles. In
subsequent years, families have discovered damage that either was ignored or missed by the
original claims adjuster, yet some insurers, according to ... news accounts, have stonewalled
claims, leaving homes, condominiums and apartment building in shambles and homeowners
without any recourse.” (Sen. Com. on Judiciary, 3d reading analysis of Sen. Bill No. 1899
(1999-2000 Reg. Sess.) as amended July 6, 2000, p. 2.) According to the statute's author,
section 340.9 was intended to “provide these individuals who ... were victimized twice, (once
by the earthquake and a second time by their insurance companies) with a reasonable ‘second
chance’ to seek redress for their damages.” (Id. at p. 3.)


22 See also Assembly Committee on Judiciary, Analysis of Senate Bill No. 1899 (1999-2000
Reg. Sess.) as amended May 23, 2000, pages 3-7, exhibit 1 to amici curiae's request
for judicial notice. The Legislature's detailed consideration, and rejection, of the claimed
constitutional objections to Code of Civil Procedure section 340.9, demands increased
deference. Where “the statute represents a considered legislative judgment as to the
appropriate reach of the constitutional provision ... a focused legislative judgment on the
question enjoys significant weight and deference by the courts.” (Pacific Legal Foundation
v. Brown (1981) 29 Cal.3d 168, 180 [172 Cal.Rptr. 487, 624 P.2d 1215], italics added.)
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c. Code of Civil Procedure Section 340.9 Is Constitutional


(1) There Is No Impermissible Impairment of Contract
(3c) 20th Century asserts section 340.9 violates the contract clauses of both the United States
and California Constitutions in that it “abrogates the contractual litigation deadline for Northridge
earthquake victims prescribed in every California insurance policy” and “purports to invalidate the
finality of certain agreements for settlement and release of Northridge earthquake claims ....” 23


23 Although raised by 20th Century, the question of the impact of section 340.9 on the finality
of settlement agreements is not directly at issue in this case.


Both the United States and California Constitutions contain clauses prohibiting the Legislature
from passing laws which impair the obligations in contracts. (See U.S. Const., art. I, § 10, cl. 1;
Cal. Const., art. I, § 9.) Although the language of both contracts clauses is facially absolute, it has
been determined that their “prohibition[s] must be accommodated to the inherent police power
of the State ‘to safeguard the vital interests of its people.’ ” (Energy Reserves Group v. Kansas
Power & Light (1983) 459 U.S. 400, 410 [103 S.Ct. 697, 704, 74 L.Ed.2d 569] (Energy Reserves).)
(8a) Thus, impairment of an existing contract is not necessarily unconstitutional. “The States must
possess broad power to adopt general regulatory *1269  measures without being concerned that
private contracts will be impaired, or even destroyed, as a result.” (United States Trust Co. v. New
Jersey (1977) 431 U.S. 1, 22 [97 S.Ct. 1505, 1517, 52 L.Ed.2d 92].)


In Energy Reserves, supra, 459 U.S. 400 the court indicated that in determining whether legislation
violates the contracts clause, three factors must be considered: (1) “ ‘whether the state law has,
in fact, operated as a substantial impairment of a contractual relationship,’ ” (2) if the state law
constitutes a substantial impairment of contract rights, does it nevertheless have a “significant
and legitimate public purpose” such as “the remedying of a broad and general social or economic
problem” and (3) if such a legitimate purpose is established, is “the adjustment of ‘the rights and
responsibilities of contracting parties [... based] upon reasonable conditions and ... of a character
appropriate to the public purpose justifying [the legislation's] adoption.’ ” (Id. at pp. 411-412 [103
S.Ct. at pp. 704-705.) The Energy Reserves court recognized that “ ‘[a]s is customary in reviewing
economic and social regulation, ... courts properly defer to legislative judgment as to the necessity
and reasonableness of a particular measure.’ ” (Id. at pp. 412-413 [103 S.Ct. at p. 705].)


(9)(See fn. 24.), ( 8b) In determining whether legislation amounts to a substantial impairment,
one factor to be considered is “whether the industry the complaining party has entered has been
regulated in the past.” (Energy Reserves, supra, 459 U.S. at p. 411 [103 S.Ct. at p. 704].) 24


Whether the state actively regulates the industry at issue frames the parties' reasonable expectations
and minimizes any potential statutory impairment. 25  (Id. at p. 416 [103 S.Ct. at p. 707].) ( 3d)
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In California, the insurance business “is a highly regulated industry, and one in which further
regulation can reasonably be anticipated.” (Calfarm Ins. Co. v. Deukmejian, supra, 48 Cal.3d 805,
830; see fn. 19, ante.) The Calfarm court noted that by at least 1988, “insurers were well aware of
the possibility that initiatives or ordinary legislation might be enacted that would affect existing
policies.” (Calfarm Ins. Co., at p. 831.)


24 It is appropriate to rely on federal precedent in analyzing violations of both the California
and United States contract clauses. This was the approach utilized in Calfarm Ins. Co. v.
Deukmejian, supra, 48 Cal.3d 805, 827-829.


25 For example, in Energy Reserves, the contested Kansas statute sought to regulate natural
gas prices in existing contracts. The court observed Kansas already heavily regulated the
industry, and rationalized that the industry should have reasonably expected its contracts
were subject to alteration by state regulation. (Energy Reserves, supra, 459 U.S. at p. 416
[103 S.Ct. at p. 707].)


In light of its past extensive exercise of legislative power over the insurance industry to help
victimized insureds, insurers should reasonably *1270  have expected the California Legislature
to enact legislation designed to help insureds affected by the 1994 Northridge earthquake. The
court in Wolfe v. State Farm Fire & Casualty Ins. Co. (1996) 46 Cal.App.4th 554 [53 Cal.Rptr.2d
878], acknowledged as much when it dismissed an individual's injunctive relief action against
insurers based on their refusal to sell any new homeowners policies in order to avoid providing
earthquake coverage, deferring to the Legislature's expressed intent to deal with problems arising
from the 1994 earthquake “both now and in the future.” (Id. at p. 568.) The Legislature's enactment
of section 340.9 to correct insurers' wrongful processing of Northridge earthquake claims should
have been reasonably expected, rendering the insurers' policies susceptible to alteration.


The revival of barred claims for one year fails to rise to the level of an impairment of a contract,
because it merely affects the remedy for the violation of the contract, not the obligations contained
within it. (See Home Bldg. & L. Assn. v. Blaisdell (1934) 290 U.S. 398, 445-448 [54 S.Ct. 231,
242-243, 78 L.Ed. 413, 88 A.L.R. 1481]; Lincoln v. Superior Court (1934) 2 Cal.2d 127, 129 [39
P.2d 405].) This is also true of section 340.9. It simply affects a remedy; it does not create or
destroy any substantive rights. 26  As the United States Supreme Court opined in Campbell v. Holt,
supra, 115 U.S. at page 628 [6 S.Ct. at page 213], the defense of the limitations bar is not a “vested
right,” and a statute which revived a contractual right to payment which had already lapsed did
not violate the contract clause.


26 Simply because the provision is in the insurance policy, as required by Insurance Code
section 2071, does not cloak the contract with inviolate rights. “One whose rights, such as
they are, are subject to state restriction, cannot remove them from the power of the State
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by making a contract about them. The contract will carry with it the infirmity of the subject
matter.” (Hudson Water Co. v. McCarter (1908) 209 U.S. 349, 357 [28 S.Ct. 529, 531, 52
L.Ed. 828].)


Similarly, application of section 340.9 to settlement agreements entered into without California
counsel does not substantially impair such contracts. The statute on its face does not declare the
agreements null or void; it simply revives barred claims so that they can be further addressed.
Indeed, the statute's reference to settlement agreements serves only to describe one of the
circumstances where section 340.9 will not apply. The ultimate viability of those settlement
agreements is not “impaired.” Moreover, even if section 340.9 could be said to “substantially
impair” existing insurance contracts and settlement agreements, it may constitutionally do so to
address a legitimate public purpose appropriately adjusted to the rights and responsibilities of the
affected parties. (Energy Reserves, supra, 459 U.S. 400, 411-413 [103 S.Ct. 406, 704-705].)


For example, former Civil Code section 5124 (repealed effective Jan. 1, 1986) indisputably, yet
legitimately, impaired final community property *1271  settlement agreements, judgments or
decrees, to include a division of military retirement benefits. In In re Marriage of Potter (1986) 179
Cal.App.3d 73 [224 Cal.Rptr. 312], the court rejected due process and contract clause challenges
to application of section 5124 to a final judgment previously stipulated to by the parties in light
of “[t]he ‘paramount interest’ of this state in the equitable distribution of marital property upon
dissolution of marriage.” (179 Cal.App.3d at p. 84.)


In In re Marriage of Bouquet (1976) 16 Cal.3d 583 [128 Cal.Rptr. 427, 546 P.2d 1371], the
Supreme Court retroactively applied amended former Civil Code section 5118 to an existing
interlocutory judgment. 27  That section changed the husband's earnings and accumulations while
living apart from community property to separate property. Acknowledging the statute, as
amended, impaired the wife's vested property rights, acquired prior to the date of the amendment,
the Supreme Court nonetheless concluded that “this use of the police power to abrogate rights in
marital property that derived from the patently unfair former law” justified the impairment. (16
Cal.3d at p. 594.)


27 Now Family Code section 771.


Legitimate state interest also may change contract provisions. For example, the Energy Reserves
court upheld a Kansas act, which regulated prices in already existing contracts, as a reasonable
exercise of its police power to “protect consumers from the escalation of natural gas prices caused
by deregulation,” observing that “higher gas prices have caused and will cause hardship among
those who use gas heat but must exist on limited fixed incomes.” (Energy Reserves, supra, 459
U.S. at pp. 416-417 [703 S.Ct. at p. 707].) In California, the Supreme Court in Calfarm upheld
provisions of Proposition 103, which altered the terms of existing insurance policies so as only to
allow cancellation of those contracts on certain, specified conditions, in order to continue to make
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insurance “ ‘available’ ” to Californians and avoid a potential crisis. (Calfarm Ins. v. Deukmejian,
supra, 48 Cal.3d at p. 831.)


The Legislature enacted section 340.9 to alleviate a broad and significant problem caused by
the insurers' conduct; to help thousands of policyholders who were misled by the insurers into
waiving their right to make claims in a timely manner. This purpose is backed by the power of the
Legislature to protect California's citizens and provide for their general welfare and justifies any
potential impairment of contract provisions. (See Home Bldg. & L. Assn. v. Blaisdell, supra, 290
U.S. at p. 444 [54 S.Ct. at p. 242] [statute extending time for redemption from mortgage foreclosure
sales was held to constitute a legitimate and substantial legislative purpose].) *1272


Finally, the revival of the statutory remedy is appropriately limited in time and application. Section
340.9 is only operative for the period of one year, and is limited to claims where the insurers
had already been contacted prior to January 1, 2000, to claims not finally litigated, and to claims
not settled through a California attorney. Special deference is granted to temporary statutes. (See
Home Bldg. & L. Assn. &. v. Blaisdell, supra, 290 U.S. at p. 445 [54 S.Ct. at pp. 242-243].) When
viewed with the proper legislative deference, this legislation does not impermissibly impair 20th
Century's contract rights.


(2) No “Vested Contract Rights” Are Destroyed in Violation of the Due Process Clause
According to 20th Century, the retroactive application of section 340.9, subdivision (b), destroys
its vested contractual right to repose following expiration of the contractual one-year limitations
period. This argument, however, ignores what appears to be settled law. The “contractual”
limitations period in 20th Century's policy is mandated by statute (Ins. Code, § 2071). It is
therefore properly treated as a statute of limitations which does not, upon its expiration, endow
in the defendant a “vested right.” Insurance Code section 2071's mandated provisions are treated
identically to statutes of limitations. (See California Union Ins. Co. v. Poppy Ridge Partners (1990)
224 Cal.App.3d 897, 903 [274 Cal.Rptr. 191].) 28  In California Union, the insurer failed to plead
the one-year limitations period as an affirmative defense and argued that it was sufficient to claim
that the insured had failed to satisfy the provisions of the contract. The court disagreed, explaining
the insurer had “advanced no substantive, convincing reason for distinguishing [the contractual
limitations period] from a statutory limitations period which is a personal privilege affecting the
remedy only and waivable in advance, by contract, or by failure to plead it ... For some purposes
contractual and statutory limitations periods have been treated similarly. [Citation.] [The court]
conclude[d] the contractual limitations period should be treated the same as a statutory one, as an
affirmative defense that must be pled as such or is waived.” (California Union Ins. Co., supra,
at p. 903; see also Lawrence v. Western Mutual Ins. Co. (1988) 204 Cal.App.3d 565, 573 [251
Cal.Rptr. 319] [the § 2071 contractual limitations period should “function no differently” than a
legislatively enacted statute of limitations].) 29
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28 Technically, Insurance Code section 2071 mandates the one-year limitations period only in
fire insurance policies. However, as the earthquake insurance provision was a part of Ahles's
homeowners policy, which included fire insurance coverage, we see no legal significance to
this technical point. (See also discussion on this issue in pt. d., post.)


29 Moreover, the argument that the limitations period in insurance contracts constitutes an
inviolate contractual provision, infused with the rights of other contract provisions, has been
rejected by our Supreme Court: “ ‘It is no longer open to question that the business of
insurance is affected with a public interest.... Neither the company nor a policyholder has
the inviolate rights that characterize private contracts. The contract of the policyholder
is subject to the reasonable exercise of the state's police power.’ ” (Calfarm Ins. Co. v.
Deukmejian, supra, 48 Cal.3d 805, 830, italics added, citing Carpenter v. Pacific Mut. Life
Ins. Co. (1937) 10 Cal.2d 307, 329 [74 P.2d 761].)


The running of a statute of limitations does not grant a defendant a vested right of repose. (See
Nelson v. Flintkote Co. (1985) 172 Cal.App.3d 727, 733 *1273  [218 Cal.Rptr. 562].) The Nelson
court held a personal injury action could not be automatically extinguished by the mere passage
of time, but rather that the “statute of limitations is an affirmative defense which must be pleaded
by a defendant and ruled on by a court.” (Id. at p. 732.) In Gallo v. Superior Court (1988) 200
Cal.App.3d 1375 [246 Cal.Rptr. 587], the court stated, “[a] potential defendant has no vested right
in the sense of repose conferred by his knowledge a lawsuit against him appears to be barred.”
(Id. at p. 1383.) In other words, because the limitations period operates as an affirmative defense
which is inoperative until certain conditions are met (i.e., it is properly plead and accepted by a
court) it cannot be deemed a vested right. (See In re Marriage of Bouquet, supra, 16 Cal.3d 583,
591, fn. 7, [“W]e use the word vested here to describe property rights that are not subject to a
condition precedent.”].) 30


30 No due process violation claim can be made if the Legislature simply enacts a one-year
statute of limitations, and then extends it. (Chase Securities Corp. v. Donaldson, supra, 325
U.S. 304, 316 [65 S.Ct. 1137, 1143] [“certainly it cannot be said that lifting the bar of a
statute of limitation so as to restore a remedy lost through mere lapse of time is per se an
offense against the Fourteenth Amendment”].)


(10) Second, even if the running of the limitations period created a vested right in defendant,
such a right yields to important state interests, without any violation of due process. In Addison
v. Addison (1965) 62 Cal.2d 558, 566 [43 Cal.Rptr. 97, 399 P.2d 897, 14 A.L.R.3d 391] the court
indicated that: “ ‘Vested rights, of course, may be impaired “with due process of law” under
many circumstances. The state's inherent sovereign power includes the so called “police power”
right to interfere with vested property rights whenever reasonably necessary to the protection of
the health, safety, morals, and general well being of the people. The annals of constitutional law
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are replete with decisions approving, as constitutionally proper, the impairing of, and even the
complete confiscation of, property rights when compelling public interest justified it. [¶] ... [¶]
The constitutional question, on principle, therefore, would seem to be, not whether a vested right
is impaired by a marital property law change, but whether such a change reasonably could be
believed to be sufficiently necessary to the public welfare as to justify the impairment.’ ” (Italics
added.) The Addison court easily permitted impairment of vested property rights by the retroactive
application of quasi-community legislation where it was justified by overriding societal concerns.
In In re Marriage of Bouquet, supra, 16 Cal.3d 583, 594, the court also upheld the impairment of a
spouse's vested property *1274  rights by a community property statute retroactively applied due
to the Legislature's intent to correct “rank injustice of ... former law.” 31


31 In In re Marriage of Bouquet, Justice Tobriner identified several factors that may be
considered in determining whether a retroactive law contravenes the due process clause,
including “the significance of the state interest served by the law, the importance of the
retroactive application of the law to the effectuation of that interest, the extent of reliance
upon the former law, the legitimacy of that reliance, the extent of actions taken on the
basis of that reliance, and the extent to which the retroactive application of the new law
would disrupt those actions.” (In re Marriage of Bouquet, supra, 16 Cal.3d 583, 592.)
However, “[w]here ‘retroactive application is necessary to subserve a sufficiently important
state interest’ [citation], the inquiry need proceed no further.” (In re Marriage of Buol (1985)
39 Cal.3d 751, 761 [218 Cal.Rptr. 31, 705 P.2d 354].)


Similarly, in Battle v. Kessler (1983) 149 Cal.App.3d 853, 860 [197 Cal.Rptr. 170], the court
permitted an amended statute to apply retroactively to previously barred claims, for the period of
one year, because the Legislature acted “to right a wrong.” (See also Lent, supra, 40 Cal.App.4th
1177 [applied Code Civ. Proc. § 340.1 to previously barred claims.]; Liebig, supra, 209 Cal.App.3d
at p. 834 [applied newly enacted § 340.1, which extended the statute of limitations for child
molestation cases to previously barred causes of action, because “the law is clear that vested rights
are not immune from retroactive laws when an important state interest is at stake”]; Nelson v.
Flintkote Co., supra, 172 Cal.App.3d at p. 732.)


(3e) In enacting section 340.9, the Legislature took action to advance the public interest in
protecting insureds mistreated by their insurers at a time when the insureds were most vulnerable.
Section 340.9's protection of insureds reflects well-established legislative and judicial policy, and
is buttressed by the Legislature's unique power to regulate the “quasi-public” business of insurance.
Such legislative action is propelled by an “important state interest” and is constitutional.


d. The Term “Statute of Limitations” as Used in Section 340.9, Embraces
the Contractual Limitations Period Included in 20th Century's Policy
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An examination of Insurance Code section 2071 reflects that the Legislature, in statutorily dictating
policy terms, has effectively changed the four-year limitations period which would otherwise apply
to a suit on an insurance contract (Code Civ. Proc., § 337, subd. (1)). Because this statutory dictate
results in a contractual provision, it is not incorrect to refer to it as the articulation of a “contractual”
limitations period. Accordingly, 20th Century argues that, because section 340.9 refers only to
the “applicable statute of limitations,” it does not apply to the statutorily mandated “contractual”
limitations period included in its policy. *1275


In the context of applying section 340.9, however, this is a thin semantical reed on which to hang
the conclusion that the phrase used in that section, “applicable statute of limitations” (italics added)
does not also include the statutorily mandated “contractual” limitations period. To the contrary,
it seems clear to us that the Legislature intended the phrase “applicable statute of limitations” to
embrace the mandated contractual period. Indeed, that is the only limitations period applicable to
the claims asserted by policyholders to which the statute is addressed. Since the obvious legislative
purpose behind the enactment of section 340.9 was to bring relief to policyholders with claims
under policies, all of which contain the contractual limitations provision, it would be absurd for
us to adopt 20th Century's construction of this phrase.


(11) “While it is not the prerogative of the judiciary to rewrite legislation to conform to a presumed
intent [citation] the [California] Supreme Court reminds us that the primary purpose of statutory
construction is for the courts to determine and effectuate the purpose of the law as enacted: ‘The
fundamental purpose of statutory construction is to ascertain the intent of the lawmakers so as
to effectuate the purpose of the law. [Citations.] In order to determine this intent, we begin by
examining the language of the statute. [Citations.] But “[i]t is a settled principle of statutory
interpretation that language of a statute should not be given a literal meaning if doing so would
result in absurd consequences which the Legislature did not intend.” [Citations.] Thus, “[t]he intent
prevails over the letter, and the letter will, if possible, be so read as to conform to the spirit of
the act.” [Citation.] Finally, we do not construe statutes in isolation, but rather read every statute
“with reference to the entire scheme of law of which it is part so that the whole may be harmonized
and retain effectiveness.” [Citation.]’ [Citation.]” (McLaughlin v. State Bd. of Education (1999) 75
Cal.App.4th 196, 210-211 [89 Cal.Rptr.2d 295], original italics, citing California Teachers Assn.
v. Governing Bd. of Rialto Unified School Dist. (1997) 14 Cal.4th 627, 633 [59 Cal.Rptr.2d 671,
927 P.2d 1175]; People v. Pieters (1991) 52 Cal.3d 894, 898-899 [276 Cal.Rptr. 918, 802 P.2d
420].) “[E]ach sentence [phrase and word] must be read not in isolation but in the light of the
statutory scheme [citation]; and if a statute is amenable to two alternative interpretations, the one
that leads to the more reasonable result will be followed [citation].” (Lungren v. Deukmejian (1988)
45 Cal.3d 727, 735 [248 Cal.Rptr. 115, 755 P.2d 299].)


In McLaughlin v. State Bd. of Education, supra, 75 Cl.App.4th 196 the court was called upon
to interpret Proposition 227, the “ ‘English Language in Public Schools' ” initiative statute. (75
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Cal.App.4th 196 at p. 201.) The initiative enacted a statutory scheme which required California
public *1276  schools to teach children with limited English proficiency only in English. The
McLaughlin court was asked to determine, in view of the fact that Proposition 227 was silent on the
matter, whether the initiative was subject to a provision in Education Code section 33050, which
generally allows schools to apply for waivers from such program requirements.


After thoroughly reviewing the history of both Proposition 227 and Education Code section 33050,
the court concluded that the respondent school boards could not, under section 33050, apply for
waivers from the requirements of the statutory scheme enacted by Proposition 227. (McLaughlin v.
State Bd. of Education, supra, 75 Cal.App.4th at p. 202.) The court determined that “[t]o the extent
there [was] any ambiguity as to the intent of Proposition 227, the legislative history clarifie[d]
that the Chapter was designed to wrest from school boards and administrators decisionmaking
authority for selecting between [limited English proficiency] educational options, and repose this
power exclusively in parents of [limited English proficiency] students.” (Ibid.)


(3f)In the present case, our review of the legislative history makes it clear that the Legislature
intended the phrase “applicable statute of limitations” to embrace the mandated contractual period.
During the legislative process, Senate Bill No. 1899 was amended to provide, “Notwithstanding
any other provision of law or contract, ....” 32  Clearly, the Legislature sought to revive the time
bar created by the one-year limitations period contained in policies providing insurance coverage
for the 1994 Northridge earthquake. Given the obvious and universally appreciated fact that every
claimant to be benefited by section 340.9 has a one-year limitations period in his or her insurance
policy, and it was the bar created by that one-year clause (upon which insurers had relied in denying
claims) that the Legislature sought to address, it would be folly to conclude that the Legislature
intended to make a distinction between “statutory” and “contractual” limitations periods when
it enacted section 340.9. In this context, the use of the term, “applicable statute of limitations”
was simply a generic reference to the limitations period that the Legislature intended to reach by
its enactment of section 340.9. Such generic use of the term was no different than the “lawyer's
shorthand” utilized by 20th Century itself when it demurred to *1277  Ahles's pleadings on the
ground that the “statute of limitations contained in the insurance policy” had expired. 33


32 This amendment was proposed by the author of Senate Bill No. 1899, Senator Burton, who
stated in the Senate Judiciary Committee, by way of explanation, that the addition of the
words “or contract” after the word “law” was technical in nature “since earthquake policies
are written pursuant to form fire policy [sic] contained in the Insurance Code.”


33 While it is true that the one-year limitations period is only mandated by Insurance Code
section 2071 for fire policies (but not for separately issued “stand alone” earthquake policies)
we attribute no significance to such circumstance. As noted in footnote 32, ante, the author of
Senate Bill No. 1899 placed no significance on the distinction either. He simply pointed out
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that it was the insurers' standard practice to incorporate the form language from Insurance
Code section 2071 into all of its policies. For all of the reasons which we have discussed,
there can be no doubt that section 340.9 was intended to revive claims barred by the one-year
“contractual” provision in policies of insurance whether those provisions were mandated by
statute or simply copied by insurers into their “stand alone” earthquake policies. Whether
mandated or not, we are satisfied that the Legislature had the power to revive claims barred
under such clauses and clearly intended to do so.


Any other interpretation would not only fail to conform to the spirit of section 340.9, but would
lead to an absurd result. The legislative history of section 340.9 indicates the statute was enacted
to “bring needed relief to the victims of the Northridge earthquake.” (Assem. Com. on Judiciary,
Analysis of Sen. Bill No. 1988 (1999-2000 Reg. Sess.) as amended May 23, 2000, p. 2.) Since
all the victims' policies contain the one-year contractual limitations period, to interpret section
340.9 as not applying to that limitations period would, in effect, completely nullify the statute.
Accordingly, we conclude the Legislature's failure to refer to a “contractual” limitations period
can only be attributed to “ ‘drafters' oversight.’ ” (McLaughlin v. State Bd. of Education, supra,
75 Cal.App.4th at p. 223.)


Our conclusion is bolstered by the court's decision in California Union Ins. Co. v. Poppy Ridge
Partners, supra, 224 Cal.App.3d 897. There, the court determined that, to rely on the expiration
of a contractual limitations period as a defense, the defendant was required to raise it in his or
her answer, just as he or she would be required to raise a statutory limitations period. The court
noted that the defendant had advanced “no substantive, convincing reason for distinguishing [the
contractual limitations period] from a statutory limitations period ....” (Id. at p. 903.) Just like a
statutory limitations period, the contractual limitations period mandated by Insurance Code section
2071 could be waivable in advance by contract or a failure to plead it. (224 Cal.App.3d at p. 903.)
The court recognized that, “[f]or some purposes contractual and statutory limitations periods have
been treated similarly.” (Ibid.) 34


34 See also our discussion of this point in a related context in the preceding part c.(2). (Lawrence
v. Western Mutual Ins. Co., supra, 204 Cal.App.3d at p. 573.)


The construction and application of section 340.9 renders it a statute which necessitates the
statutorily required contractual limitation to be equated with a statutory limitation. For purposes
of a proper reading of section 340.9, they are the same and should be so construed. *1278


e. Ahles's Claim Was Not “Litigated to Finality”
Code of Civil Procedure section 340.9, subdivision (d)(1) provides that revival of the limitations
period does not apply to claims which have been “litigated to finality in any court of competent
jurisdiction prior to [January 1, 2001].” (Italics added.) In California, however, “[a]n action is
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deemed to be pending from the time of its commencement until its final determination upon
appeal, or until the time for appeal has passed ....” (Code Civ. Proc., § 1049.) (12) Thus, a
judgment in California is not final for all purposes until “all possibility of direct attack thereon
by way of (1) appeal, (2) motion for a new trial, or (3) motion to vacate the judgment has been
exhausted.” (Southern Public Utilities Dist. v. Silva (1956) 47 Cal.2d 163, 165 [301 P.2d 841]; 7
Witkin, Cal. Procedure (4th ed. 1997) Judgment, § 7, p. 544); see also McKee v. National Union
Fire Ins. Co. (1993) 15 Cal.App.4th 282, 286 [19 Cal.Rptr.2d 286].) In McKee, the court interpreted
Insurance Code section 11580, subdivision (b)(2), which requires that every insurance policy
contain a provision providing that an action may be brought on the policy after final judgment
against the insured has been entered. The court interpreted section 11580, subdivision (b)(2), as
meaning that “the statute and the standard policy language permit an action against an insurer
only when the underlying judgment is final and ‘final,’ for this purpose, means an appeal from the
underlying judgment has been concluded or the time within which to appeal has passed.” (McKee
v. National Union Fire Ins. Co., supra, 15 Cal.App.4th at p. 285.) Thus, in this sense, the courts
speak of “finality” for res judicata purposes. (Id. at p. 288.)


(3g) By not using the ambiguous term, “final judgment,” but rather limiting the exception to
cases which have been “litigated to finality,” the Legislature has in our view, made it clear that it
intends section 340.9 to apply to all cases which have not been finally decided on appeal. Thus,
the Legislature has emphasized its intention that “finality” in the res judicata sense is required
before section 340.9, subdivision (d)(1)'s exception will apply. Indeed, by not using the word
“judgment” in section 340.9, subdivision (d)(1), the Legislature avoided any suggestion that a
“final” (for notice of appeal purposes) trial court judgment might make section 340.9 inapplicable.
Thus, “ ‘the settled rule in California ... that a judgment is not final so long as an appeal is pending
therefrom’ ” applies here (McKee v. National Union Fire Ins. Co., supra, 15 Cal.App.4th at p.
286, quoting Jennings v. Ward (1931) 114 Cal.App. 536, 537 [300 P. 129]), and *1279  section
340.9, subdivision (d)(1), does not bar the revived statute of limitations available under section
340.9 from applying to this action. 35


35 We recognize that one federal case has construed section 340.9, as does 20th Century. (See
Campanelli v. Allstate Ins. Co. (C.D.Cal. 2000) 119 F.Supp.2d 1073, 1075.) We believe,
however, to the extent that Campanelli is not procedurally distinguishable, it was wrongly
decided and we decline 20th Century's invitation to follow it.


We therefore reject 20th Century's argument that the statute's reference to claims litigated to finality
in any court of competent jurisdiction would apply to the trial court's earlier order sustaining
20th Century's demurrer without leave to amend. While the superior court certainly is a court of
competent jurisdiction, for the reasons discussed above, we cannot construe the statutory language
so narrowly. Litigated finality must be read to mean a final judgment in the res judicata sense.
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f. The Revival of Section 340.9 Extends to Ahles's
Bad Faith Tort Claim but Not to Her Fraud Claim


(13) Section 340.9 revives “any insurance claim for damages arising out of the Northridge
earthquake” which is barred as of January 1, 2001, solely because the applicable statute of
limitations has expired. Thus, the express language of the statute applies not only to contract
damage claims, but also to tort claims for insurer bad faith (i.e., a breach of the implied covenant
of good faith and fair dealing). To determine the intent of statutory language “ ‘ “[t]he court turns
first to the words themselves for the answer.” ’ ” (J.C. Penney Casualty Ins. Co. v. M.K. (1991)
52 Cal.3d 1009, 1020 [278 Cal.Rptr. 64, 804 P.2d 689].) A claim based on an insurer's breach of
the covenant of good faith and fair dealing that is implied in every policy of insurance is clearly
within the plain meaning of the phrase “any insurance claim ... arising out of ....” (§ 340.9, subd.
(a), italics added.)


Moreover, the plain reading of the statute's words comports with the legislative intent in enacting
this law. The legislative history reveals “allegations of widespread abuse by insurers who ...
may have committed numerous acts of bad faith by denying the legitimate claims of potentially
thousands of Northridge earthquake victims.” (Assem. Com. on Judiciary, Analysis of Sen. Bill
No. 1899 (1999-2000 Reg. Sess.) as amended May 23, 2000, pp. 2-3.) The “companies repeatedly
low-balled claims, failed to inform policyholders of their benefits and forced many claimants to
sue to get full payment.” (Id. at p. 3.) “According to the author, SB 1899 seeks to provide these
individuals, who ... were victimized twice (once by the earthquake and a second time by their
insurance companies) with a reasonable ‘second chance’ to seek redress for their damages.” (Ibid.)
Inclusion of *1280  tort claims in section 340.9 furthers the legislative purpose that victims
obtain damages for their insurers' misconduct. “The availability of tort remedies in the limited
context of an insurer's breach of the covenant advances the social policy of safeguarding an
insured in an inferior bargaining position who contracts for calamity protection, not commercial
advantage.” (Kransco v. American Empire Surplus Lines Ins. Co. (2000) 23 Cal.4th 390, 400 [97
Cal.Rptr.2d 151, 2 P.3d 1], italics omitted.)


Finally, the Legislature contemplated that the new law would revive claims barred by the insurance
policies' one-year limitations provision, the minimum limitations period set by Insurance Code
section 2071. 36  Case law has likewise applied that same one-year limitations provision to claims
for insurers' breach of the covenant of good faith and fair dealing. (See, e.g., Jang v. State Farm Fire
& Casualty Co. (2000) 80 Cal.App.4th 1291, 1301 [95 Cal.Rptr.2d 917] [holding that “[r]egardless
of whether the insured elects to file a complaint alleging solely tort claims ... an action seeking
damages recoverable under the policy for a risk insured under the policy is merely a ‘transparent
attempt to recover on the policy’ ” (original italics)]; Velasquez v. Truck Ins. Exchange (1991) 1
Cal.App.4th 712, 722 [5 Cal.Rptr.2d 1] [opining that a “bad faith action based on denial of a claim
in the underlying policy is an action on the policy”]; Prieto v. State Farm Fire & Casualty Co.
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(1990) 225 Cal.App.3d 1188, 1195 [275 Cal.Rptr. 362] [court found “neither reason nor authority
to signify that a plaintiff's election to seek redress under the implied covenant rather than the
express contract should nullify the legislatively prescribed limitation for actions that are ‘on the
policy’ because grounded in a failure to pay benefits that are due under the policy and indeed
constitute its very reason for being”]; see also Abari v. State Farm Fire & Casualty Co. (1988)
205 Cal.App.3d 530, 536 [252 Cal.Rptr. 565]; Lawrence v. Western Mutual Ins. Co., supra, 204
Cal.App.3d at p. 575.)


36 According to the bill's author, the one-year statute of limitations contained in Insurance Code
section 2071 has barred victims from being compensated for their losses because they were
tragically misled about the extent of damage suffered as a result of the earthquake and once
they learned the truth they were prohibited by the statute from filing a claim. (Sen. Rules
Com., Off. of Sen Floor Analyses, 3d reading analysis of Sen. Bill 1899 (1999-2000 Reg.
Sess.) as amended May 23, 2000, p. 2.)


With respect to Ahles's fraud claim, however, we reach the opposite conclusion. While we are
persuaded that bad faith claims that are seeking damages recoverable under the policy, such as
those presented in Jang, Velasquez, Prieto, Abari and Lawrence, have the same limitations period
applicable to claims for breach of contract, and constitute insurance claims, the rationale which
justifies that conclusion has no application to Ahles's fraud claim. Her action for fraud does not
rest on 20th Century's failure to perform under the policy, but rather on its alleged acts of deceit
and *1281  deception that go well beyond simple nonperformance. That the purpose of such
alleged fraudulent behavior may have been to evade performance under the policy does not alter
the conclusion that an entirely separate act of misconduct has been alleged. In addition, Ahles does
not seek damages recoverable under the policy, but rather damages arising from 20th Century's
alleged misrepresentations and Ahles's reliance, including such things as out of pocket premium
expense, lost opportunity damages and recovery for resulting emotional distress. For these reasons,
we do not perceive Ahles's fraud claim as an “insurance claim for damages” as that term is used
in section 340.9. Therefore, Ahles's fraud claim remains subject to the three-year limitation period
set out in Code of Civil Procedure section 338, and her claim, if expired under that statute, will
not be revived by section 340.9.


Disposition
The order to show cause heretofore issued is discharged. The trial court's order of December 5,
2000, is affirmed and the peremptory writ is denied. The stay order heretofore issued shall be
vacated as of the date of the filing of a remittitur herein. Ahles shall recover her costs in these
writ proceedings.
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Klein, P. J., and Aldrich, J., concurred.
A petition for a rehearing was denied August 20, 2001, and petitioner's petition for review by the
Supreme Court was denied October 17, 2001. *1282


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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205 Cal.App.3d 530, 252 Cal.Rptr. 565


NASSER F. ABARI, Plaintiff and Appellant,
v.


STATE FARM FIRE AND CASUALTY COMPANY, Defendant and Respondent


No. B031374.
Court of Appeal, Second District, Division 3, California.


Oct 3, 1988.


SUMMARY


A property owner sued his insurer for wrongful denial of a claim for subsidence damage to his
house. The trial court sustained the insurer's demurrer to the second amended complaint without
leave to amend and dismissed the action. The owner noticed various cracks in his house during
the policy period, and the cracks were worse when he returned to live in the house after renting it
out for several years. The policy contained a one-year commencement of suit provision. Realizing
that a covered loss may have occurred, the owner submitted a claim to his insurer five and one-half
years after first seeing the cracks. The complaint was filed two days later and amended twice over
the ensuing two and one-half years, but the owner did not plead when the damage arose, although
his attention was called to the omission in earlier demurrers by the insurer, nor did he timely allege
the cracks were initially so small as to seem insignificant. (Superior Court of Los Angeles County,
No. WEC 092172, Thomas T. Johnson, Judge.)


The Court of Appeal affirmed, holding the owner's status as an absentee landlord for five years
after first noticing the damage did not toll accrual of the loss, and the trial court's sustaining of the
demurrer without leave to amend was a proper exercise of discretion. The court held the complaint
was also untimely under the four-year statute for breach of contract (Code Civ. Proc., § 337), and
the owner's claims of bad faith and unfair practices based on the contractual relationship did not
state causes of action. (Opinion by Klein, P. J., with Arabian and Croskey, JJ., concurring.) *531


HEADNOTES


Classified to California Digest of Official Reports


(1)
Pleading § 21--Demurrer to Complaint--Function.
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The function of a demurrer is to test the sufficiency of a pleading by raising questions of law. The
allegations are regarded as true, and are liberally construed with a view to attaining substantial
justice.


(2)
Appellate Review § 128--Scope and Extent--Rulings on Demurrers.
A court reviewing the sustaining of a demurrer is not concerned with a plaintiff's possible inability
to prove the allegations, but only that the party may be entitled to some relief.


(3)
Limitation of Actions § 31--Commencement of Period--Accrual of Cause of Action.
It is the occurrence of some cognizable event rather than knowledge of its legal significance that
starts the running of a statute of limitations on a cause of action.


[See Cal.Jur.3d, Limitation of Actions, §§ 22, 23; Am.Jur.2d, Limitation of Actions, §§ 107,
146.]


(4a, 4b)
Limitation of Actions § 35--Commencement of Period--Actions Involving Real Property--Notice
of Loss--Absence of Owner.
A cause of action under the discovery rule accrues when the plaintiff discovers or should have
discovered all facts essential to the cause of action. Hence, accrual of a property owner's cause of
action against his insurer for denial of a claim for a subsidence loss was not tolled by his status
as an absentee landlord for five years after he first noticed damage to his house. The owner did
not timely allege the cracks he saw were initially so small as not to alert him to the gravity of
the damage.


[See Cal.Jur.3d, Limitation of Actions, § 140.]


(5a, 5b)
Pleading § 30--Demurrer to Complaint--Hearing and Determination--Amendment After General
Demurrer Sustained--Denial of Leave-- Discretion of Court.
In a property owner's action against his insurer for denial of a claim for subsidence damage to his
house, the trial court properly exercised its discretion in sustaining the insurer's demurrer to the
second amended complaint without leave to amend. The record showed the owner was on notice
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of the damage some five years or more before filing his complaint but failed to plead when the
damage arose despite ample opportunity to do so in two amended complaints.


[See Cal.Jur.3d, Pleading, § 164.] *532


(6)
Limitation of Actions § 21--Period of Limitation--Written Instruments-- Property Insurance
Policy.
A property owner who discovered subsidence damage to his house and did not file suit against his
insurer until five and one-half years later missed the four-year statute of limitations for breach of
contract (Code Civ. Proc., § 337).


(7)
Limitation of Actions § 23--Period of Limitation--Obligations Not Founded on Written
Instruments--Arising From Contractual Relationship-- Pleading.
A property owner's allegations against his insurer of bad faith and unfair practices failed to state
causes of action, even though purportedly based on the contractual relationship rather than on
the policy, where the owner alleged he had been damaged in an amount equal to the benefits
payable under the policy. Such pleading revealed the claims as a transparent attempt to recover
on the policy, despite the owner's failure to commence suit within one year of accrual of the loss
as required by the policy.


COUNSEL
Patrick E. Catalano and Thomas F. Maxwell, Jr., for Plaintiff and Appellant.
Knapp, Petersen & Clarke, Barry Bartholomew, Kathryn A. Albarian and Robert B. Marquez for
Defendant and Respondent.


KLEIN, P. J.


Plaintiff and appellant Nasser F. Abari (Abari) appeals an order of dismissal following the
sustaining of a demurrer to his second amended complaint against defendant and respondent State
Farm Fire and Casualty Company (State Farm).


Because Abari failed to file suit within one year of discovering the loss, the order is affirmed.


Factual & Procedural Background
On January 23, 1985, Abari filed his initial complaint against State Farm and others, alleging
various causes of action. The trial court sustained State Farm's demurrer with leave to amend.
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A first amended complaint followed. *533  State Farm's demurrer to that pleading was likewise
sustained with leave to amend.


On June 19, 1987, Abari filed a second amended complaint, which is the operative pleading here.
The complaint contained causes of action for breach of contract, bad faith, breach of fiduciary
duty, intentional and negligent misrepresentation, constructive fraud, negligence, conspiracy, and
tortious interference with, and inducement to breach, contract.


Abari alleged in relevant part: Beginning August 15, 1978, his home at 3367 Rambla Pacifico in
Malibu was insured under a State Farm all risks policy. In the latter part of 1979, Abari noticed
cracks within the house, next to the fireplace, in the living room wall, and on the kitchen counter, as
well as in the driveway. The problems progressively worsened. In September 1984, Abari returned
to live in the house, after having rented it out for several years. At that time, Abari observed new
cracks, as well as widening of the earlier cracks. Abari thus became aware he had sustained a loss
manifested by subsidence and cracking of the insured dwelling. Around September 1984, or within
several months thereafter, Abari became aware he was entitled to benefits pursuant to his State
Farm policy from conversations with neighbors who had suffered similar losses. In January 1985,
Abari consulted an attorney regarding the matter. On January 21, 1985, a claim was submitted to
State Farm.


Copies of the one-year policies which took effect August 15, 1978, and November 20, 1980, were
appended as exhibits to the complaint. 1


1 State Farm was the insurer on the property until either November 20, 1981, or November
20, 1982.


State Farm demurred on the ground, inter alia, each cause of action was barred by the one-year
commencement of suit provision set forth in the policy. The provision provides: “Suit. No suit or
action on this policy for the recovery of any claim shall be sustainable in any court of law or equity
unless all the requirements of this policy shall have been complied with, and unless commenced
within 12 months next after inception of the loss.”


The matter was heard August 21, 1987. The trial court held the breach of contract, breach of
covenant of good faith and fair dealing, and unfair practices causes of action were barred by the
one-year commencement of suit provision in the policy, and further, that Abari had abandoned
the other causes of action. State Farm's demurrer was sustained without leave and the action was
dismissed. Reconsideration was denied, and Abari appealed. *534


Contentions
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Abari contends: (1) the one-year contractual time limitation is tolled under the discovery rule; (2)
the policy in effect in 1979 did not contain the one-year limitation; (3) the contractual limitation
does not apply to the bad faith and unfair practices counts; and (4) the complaint stated facts tolling
any time limitation.


Discussion


1. Standard of appellate review.
(1) The function of a demurrer is to test the sufficiency of a pleading by raising questions of
law. (Buford v. State of California (1980) 104 Cal.App.3d 811, 818 [164 Cal.Rptr. 264].) The
allegations are regarded as true, and are liberally construed with a view to attaining substantial
justice. (Shaeffer v. State of California (1970) 3 Cal.App.3d 348, 354 [83 Cal.Rptr. 347]; King v.
Central Bank (1977) 18 Cal.3d 840, 843 [135 Cal.Rptr. 771, 558 P.2d 857].)


(2) The reviewing court is not concerned with a plaintiff's possible inability to prove the allegations,
but only that the party may be entitled to some relief. (Highlanders, Inc. v. Olsan (1978) 77
Cal.App.3d 690, 697 [143 Cal.Rptr. 679]; Alcorn v. Anbro Engineering, Inc. (1970) 2 Cal.3d 493,
496 [86 Cal.Rptr. 88, 468 P.2d 216].)


2. Policy contained one-year commencement of suit provision.
As indicated, Abari appended copies of the August 15, 1978, and November 20, 1980, policies to
the complaint. In his opening brief, Abari contended the one-year provision was not part of the
1978 policy.


We granted State Farm's request to augment the clerk's transcript with a complete copy of the
1978 policy. Contrary to Abari's contention, the policy contains the one-year commencement of
suit provision.


In his reply brief, Abari appears to have abandoned the contention.


We treat the subject policy as having been pled in its entirety. (Helix Land Co. v. City of San Diego
(1978) 82 Cal.App.3d 932, 937 [147 Cal.Rptr. 683].) *535


3. Abari failed to state facts to toll the running of the commencement of suit provision.
Preliminarily, Abari's belated discovery in 1984 that his homeowners' policy might afford coverage
is without import. (3) “It is the occurrence of some ... cognizable event rather than knowledge
of its legal significance that starts the running of the statute of limitations.” (McGee v. Weinberg
(1979) 97 Cal.App.3d 798, 804 [159 Cal.Rptr. 86].)
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(4a) Abari submits the trial court should have rejected State Farm's argument that the cracks in
1979 put Abari on notice of subsidence. Abari urges on appeal “[t]he cracks may have been so
small that no reasonable person would be put on notice of a subsidence problem.”


It is conceivable the cracks were trivial, so that Abari was not alerted to the gravity of the
damage. However, the complaint lacks such an allegation. As set forth ante, Abari merely pled he
discovered the cracks in 1979; the cracks worsened over time; and upon reentering the property
in 1984, after being an absentee landlord, he observed further damage.


(5a) The subject complaint was Abari's third attempt to state a cause of action against State Farm.
In the earlier demurrers, State Farm called attention to Abari's failure to plead when the damage
arose. Abari had ample opportunity to plead his best case, as nearly two and one-half years elapsed
between the initial and second amended complaints.


(6)(See fn. 2.), ( 5b) Because the record compels the conclusion that Abari was on notice beginning
in 1979, the sustaining of the demurrer without leave was a proper exercise of the trial court's
discretion. 2


2 Leaving aside the one-year commencement of suit provision, because Abari discovered the
damage in 1979 and did not file suit until 1985, he also missed the four-year statute for
breach of contract. (Code Civ. Proc., § 337.)


(4b) Subsequently, Abari filed a declaration in support of the motion for reconsideration stating
when he noticed the cracks in 1979, he believed they were merely signs of normal settlement
which any house experiences. However, such proposed allegation could not cure a further patent
defect in the complaint. As indicated, Abari pled the cracking progressively worsened from 1979.
Because a cause of action under the discovery rule accrues when the plaintiff discovers or should
have discovered all facts essential to the cause of action (April Enterprises, Inc. v. KTTV (1983)
147 Cal.App.3d 805, 826 [195 Cal.Rptr. 421]), Abari's status as an absentee landlord until 1984
does not toll accrual. 3  *536


3 In the declaration Abari also asserts he did not suspect subsidence until the end of September
1984, when the county shut down the road in front of his home, which road had slid down
the hill and had become impassable. The declaration is thus at odds with Abari's allegation
he discovered the loss upon returning to the house in 1984, at which time he observed the
widened cracks and additional cracks.


Abari also invokes the rule that each new separate subsidence gives rise to a new cause of action.
(Avner v. Longridge Estates (1969) 272 Cal.App.2d 607, 616 [77 Cal.Rptr. 633].) However, Abari
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does not offer to amend his pleading to allege discrete causes of action against State Farm for each
subsidence, and does not contend that he is capable of doing so.


4. Bad faith and unfair practices counts likewise fail.
(7) Abari contends the one-year commencement of suit provision does not apply to the bad faith
and unfair practices counts, as they are not on the policy, but rather, arise out of the contractual
relationship. (Frazier v. Metropolitan Life Ins. Co. (1985) 169 Cal.App.3d 90, 103-104 [214
Cal.Rptr. 883]; Murphy v. Allstate Ins. Co. (1978) 83 Cal.App.3d 38, 49 [147 Cal.Rptr. 565].)
In Murphy, the plaintiffs complained of wrongful conduct by the insurer subsequent to their fire
loss, and alleged unjustified refusal to pay or prolonged delay in paying legitimate claims under
the policy. (Murphy v. Allstate Ins. Co., supra, 83 Cal.App.3d at pp. 47, 49.) As such, the bad
faith “damages claimed were not caused by any risk insured against under the policy and were not
recoverable under the policy.” ( Id., at p. 49.)


Contrarily, Abari alleged in both the bad faith and unfair practices counts that “[b]y reason of
defendants State Farm ... breach of the covenant of good faith and fair dealing, plaintiff has been
and continues to be damaged in an amount equal to the benefits payable under the policies, plus
interest thereon.” Abari's pleading thus reveals his bad faith and unfair practices claims are a
transparent attempt to recover on the policy, notwithstanding his failure to commence suit within
one year of accrual.


Disposition
The order is affirmed. Abari to bear costs on appeal.


Arabian, J., and Croskey, J., concurred.
Appellant's petition for review by the Supreme Court was denied December 21, 1988. *537


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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74 Cal.App.4th 138, 87 Cal.Rptr.2d 645, 99 Cal. Daily
Op. Serv. 6531, 1999 Daily Journal D.A.R. 8343


ORLANDO ALIBERTI, Plaintiff and Appellant,
v.


ALLSTATE INSURANCE COMPANY et al., Defendants and Appellants.


No. B115453.
Court of Appeal, Second District, Division 5, California.


Aug 12, 1999.


[Opinion certified for partial publication. *  ]


* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of Discussion parts 1 and 3.


SUMMARY


The owner of an apartment building that was destroyed by fire met with an adjuster who told the
owner that the policy limit was $317,000. The owner protested that the policy limit was below the
cost of rebuilding. In subsequent dealings with the insurer, the owner and his agent maintained that
the building had been underinsured. The owner brought an action almost two years after the fire
against the insurer and the agent for fraud, negligent misrepresentation, negligence, and breach of
fiduciary duty. The trial court found that plaintiff's action was barred by the one-year limitations
period of Ins. Code, § 2071, and entered judgment for defendant. (Superior Court of Los Angeles
County, No. SC039150, Hiroshi Fujisaki and Judith O. Stein, Judges.)


The Court of Appeal reversed the judgment and dismissed the insurer's cross-appeal as premature.
The court held that the one-year limitations period of Ins. Code, § 2071 (standard form fire
insurance policy), was equitably tolled, since the insurer never formally and unequivocally denied
in writing plaintiff's claim that the building had been underinsured. (Opinion by Godoy Perez, J.,
with Grignon, J., concurring. Concurring opinion by Turner, P. J. (see p. 149).)


HEADNOTES


Classified to California Digest of Official Reports


(1)
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Insurance Contracts and Coverage § 126--Actions--Limitations--Purpose-- Standard Form Fire
Insurance Policy.
The purpose behind the one-year limitations period of Ins. Code, § 2071 (standard *139  form fire
insurance policy), is to relieve insurance companies of the burden imposed by defending old, stale
claims. It was designed to obtain the advantage of an early trial of the matters in dispute and to
make more certain and convenient the production of evidence on which the rights of the parties
depended. The statute was not intended, however, to achieve a technical forfeiture of the insured's
rights by enforcing the limitation provision when the insured has given timely notice of a claim
to his insurer. Since it would be anomalous to bar an insured's suit against an insurer because the
one-year limitations period ran while the claim was being investigated, the limitations period is
equitably tolled from the time the insured files a timely notice, pursuant to policy notice provisions,
to the time the insurer formally denies the claim in writing. Equitable tolling does not contravene
the policy of encouraging early trials or work a hardship on the insurer, whose investigation will
necessarily have preceded the denial of coverage. Instead, equitable tolling nicely balances the
interests of both insured and insurer.


(2a, 2b)
Insurance Contracts and Coverage § 126--Actions--Limitations-- Standard Form Fire Insurance
Policy--Equitable Tolling--End of Tolling Period-- Insurer's Written Denial of Claim.
In an action for fraud, negligent misrepresentation, negligence, and breach of fiduciary duty
brought by the owner of an apartment building that had been destroyed in a fire against his insurer,
the trial court erred in finding that the one-year limitations period of Ins. Code, § 2071 (standard
form fire insurance policy), expired before plaintiff filed his complaint. That period was equitably
tolled because the insurer never formally and unequivocally denied in writing plaintiff's claim that
the building had been underinsured.


[See Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 1999) ¶ 6:157
et seq.]


(3)
Courts § 38--Decisions--Stare Decisis--Identity of Law and Fact.
The language of an opinion must be construed in light of the facts of the particular case. An
opinion's authority is no broader than its factual setting, and the parties cannot rely on a rule
announced in a factually dissimilar case. Parties and counsel must take care that they do not take
a passage out of context and analyze it, discovering hidden meanings, innuendoes, and subtleties
never intended.


COUNSEL
Richard L. Grimwade for Plaintiff and Appellant. *140
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Sonnenschein, Nath & Rosenthal, Ronald D. Kent and Jeffry Butler for Defendants and Appellants.


GODOY PEREZ, J.


Plaintiff Orlando Aliberti appeals from the judgment entered in favor of defendants Allstate
Insurance Company and Alvin Williams. Allstate has cross-appealed from a pretrial order denying
its motion for leave to file a cross-complaint. For the reasons set forth below, we reverse the
judgment. As a result, we dismiss as premature Allstate's cross-appeal.


Facts and Procedural History
Plaintiff and appellant Orlando Aliberti (Aliberti) owned a six-unit apartment building on Rambla
Vista Road in Malibu (the building). His personal home was located nearby on the same piece
of land. As of April 1990, both the building and Aliberti's home were insured for fire loss under
separate policies issued by defendant and respondent Allstate Insurance Company (Allstate).
Aliberti obtained the policies through defendant and respondent Alvin Williams of Allstate, his
insurance agent since 1986. 1  When first issued in 1990, the policy on the building (the apartment
policy) had a structural damage limit of $271,000. The apartment policy was renewed yearly and
by November 1993 had a structural damage limit of $317,000.


1 We will sometimes refer to Allstate and Williams collectively as respondents.


Both the building and Aliberti's home were destroyed on November 2, 1993, by a brushfire which
raged through the Malibu area. Aliberti notified Allstate of his loss on November 3, 1993. Allstate
brought in adjuster Bobby Alphin from Texas to handle Aliberti's claim.


Aliberti and Alphin met on November 9, 1993, to discuss Aliberti's claim. When Alphin mentioned
that the apartment policy's limit was $317,000, Aliberti said that was not enough to rebuild. 2


Aliberti, who was about to leave for Maui, said his daughter, Elaine Aliberti, would be dealing
with Allstate on his behalf. 3


2 It is undisputed that the apartment policy limits were well below the cost of rebuilding.
Aliberti contends those costs will exceed $1 million.


3 For ease of reference, we will refer to Elaine Aliberti as Elaine.


On November 10, 1993, Allstate issued a check to Aliberti for the apartment policy's $317,000
limit. The check bore the notation “paid in *141  full.” Elaine sent the check back, contending
the apartment policy was supposed to provide a replacement guarantee which would cover the
full cost of rebuilding. Alphin's claim diary also shows that Elaine believed the building had not
been insured to its proper value. In order to assure Elaine that her father would not be waiving
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any rights he might have against Allstate, Alphin reissued the check on December 15, 1993. This
check bore the notation: “Undisputed Amount, Policy Limits, on Apartment Structure Fire on or
About 11/2/93.”


Throughout this time, Alphin repeatedly said Allstate could not pay more than the apartment policy
limit of $317,000. Elaine argued that Allstate owed an additional 10 percent under an inflation
protection clause in the apartment policy. Even though that clause did not in fact apply, Allstate
issued another check for $31,700 on December 23, 1993. Alphin's claim diary for December 21,
1993, states that the additional payment was approved “due to the circumstances and insured's
apparent feelings over limits ...” in order to give him “the benefit of the doubt ... in a good faith
effort to satisfy insured.” During that phone conversation, Elaine requested a copy of Aliberti's
original application for the apartment policy.


Elaine phoned Alphin again on January 28, 1994. According to Alphin's claim diary, she still
contended the policy contained a replacement cost guarantee. Alphin explained that it did not
and told her he could not pay any more on the building. After that date, Alphin had no further
conversations with either Aliberti or Elaine about the structural limits on the apartment policy
and considered that claim closed as of the time he issued the second check for $31,700. Even so,
Alphin and Allstate still continued to adjust Aliberti's claim for lost rental income under another
coverage portion of the apartment policy. An Allstate computer printout form shows that Allstate
made its final payment on the lost rental claim on September 7, 1994, and closed the file at that
time. Aliberti also testified that Allstate was still adjusting his claim for the loss of his home during
that period. 4


4 Alphin was not the adjuster handling Aliberti's separate claim for the loss of his home.


On December 22, 1993, one day after Alphin said he considered the structural damage claim
closed, he wrote Elaine about the lost rental coverage, asking her to contact him about the
payment of such benefits during the restoration period after she found a builder. That letter was
prefaced, however, by Alphin's statement that he was including a copy of Aliberti's original 1990
application for the apartment policy, noting that the amount of insurance requested was $271,000.
He concluded the letter by stating: “Give me a call at any time if you have any questions on this
loss.” It is undisputed that Allstate never gave written notice it was denying any claim by Aliberti
*142  that he had been inadequately insured by respondents for structural damage to the building.


Aliberti filed a complaint against Allstate with the California Department of Insurance in May
1995, contending that he had been underinsured. On November 1, 1995, Aliberti sued Allstate and
Williams for fraud, negligent misrepresentation, negligence and breach of fiduciary duty. The gist
of the complaint was that respondents improperly valued the building and that he relied on their
advice when selecting his coverage limits.
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Pursuant to Insurance Code section 2071, the apartment policy provided that Aliberti had one
year after the inception of any covered loss to bring an action on the policy. 5  That abbreviated
limitations period may be deemed equitably tolled while the insurer investigates a claim and until
the claim is denied. (Prudential-LMI Com. Insurance v. Superior Court (1990) 51 Cal.3d 674,
687-693 [274 Cal.Rptr. 387, 798 P.2d 1230], hereafter Prudential.) Since Aliberti did not sue until
two days before the second anniversary of the fire that destroyed the building, Allstate moved to
bifurcate the trial so the court could first try the issue whether Aliberti's action was barred by the
one-year limitations period or whether that period had been equitably tolled. 6


5 Insurance Code section 2071 sets forth numerous provisions, which must be included as
part of the standard form fire insurance policy, including the contractual, one-year limitation
period at issue here: “No suit or action on this policy for the recovery of any claim shall
be sustainable in any court of law or equity unless all the requirements of this policy shall
have been complied with, and unless commenced within 12 months next after inception of
the loss.” For ease of reference, we will hereafter refer to Insurance Code section 2071 as
section 2071.


6 It is undisputed that the court and not a jury should have tried this equitable issue. (Getty
v. Getty (1986) 187 Cal.App.3d 1159, 1176 [232 Cal.Rptr. 603].) The court's decision to
bifurcate that issue has also not been challenged on appeal.


Aliberti opposed the motion to bifurcate on the following grounds: (1) his action for Allstate's
conduct in underinsuring the building was not an action on the policy within the meaning of section
2071; and (2) even if it were, the one-year period was still equitably tolled when he filed the
complaint since it was undisputed that Allstate never denied his claim in writing, as required by
Prudential.


The trial was eventually scheduled to begin October 22, 1996. Allstate's bifurcation motion was
argued on October 22 and October 23, 1996. Aliberti's lawyer told the court the case pivoted
around a conversation between Aliberti and Williams at the time Aliberti applied for the apartment
policy where Aliberti asked for adequate insurance and Williams assured him of such coverage.
Combined with the fact that the policy limits had been paid in full, Aliberti contended his action
was not on the policy within the meaning of section 2071. *143


Aliberti repeatedly and strenuously argued that before trying the issue of the section 2071
limitations period, the court first had to reach the threshold issue whether his action was one on
the policy to which section 2071 applied. When the court asked Aliberti's lawyer what limitations
period applied to the complaint, the lawyer answered that the two-year statute for professional
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negligence claims set forth in Code of Civil Procedure section 339, subdivision 1 established the
proper limitations period.


The court then asked respondents' lawyer whether the bifurcated trial would be on the elements
of Aliberti's negligence claim. Respondents' lawyer replied: “No. That would only be if plaintiff
gets over the statute of limitations issue ... [with the issue being] ... is there evidence that Allstate
said something or did something that would leave [sic] a reasonable insured to believe that we
are going to pay some more money or somehow the claim is going to stay open indefinitely and
that's a simple discrete issue.”


Aliberti's lawyer said he wanted any order to reflect that the court had been asked to determine
whether the action was on the policy under section 2071. After further argument on that point, the
following exchange took place between the court and Aliberti's lawyer: “[Aliberti's lawyer]: But
it didn't change this provision, your Honor, that requires a finding by this Court that the action is
on the policy. [¶] The Court: That's the finding.” The court then granted the bifurcation motion
and began its trial of the statute of limitations issue.


During the presentation of Aliberti's case, he submitted briefs and put on evidence about the alleged
conversation with Williams in which Aliberti sought and Williams promised to provide adequate
insurance coverage for the building. It is undisputed that this evidence, and its attendant inferences,
were very much in conflict. 7  Aliberti contends on appeal that he introduced that evidence to
persuade the court that his action was not on the policy under section 2071. 8  *144


7 In addition to Aliberti's testimony about his conversation with Williams, Williams denied
ever making the statement attributed to him in Alphin's claim diary that Aliberti was fully
aware of the initial $271,000 policy limit since Aliberti requested it. Williams also testified
that he calculated the $271,000 figure. When examined by Allstate's counsel, however,
Williams testified that Aliberti applied for $271,000 in coverage back in 1990. Respondents'
cross-examination of Aliberti revealed that even though Allstate insured several properties
for him, Aliberti only sought assurances that the building would receive adequate coverage.
He did so in 1990 based on a 1988 incident which left the building uninsured.


8 Respondents do not contend that Aliberti's complaint would have been barred in any event
by some other limitations period if his action had not been on the policy under section
2071. Were we to hold that the action was not on the policy, we would be compelled to
reverse the judgment. For purposes of our decision we merely assume, but do not decide, that
respondents are correct and that a claim such as Aliberti's is one on the policy for purposes
of section 2071.
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When Aliberti rested, respondents moved for judgment under Code of Civil Procedure section
631.8. 9  The parties argued whether the one-year limitations period of section 2071 had been tolled
and whether Allstate's oral communications gave sufficient notice that it had denied Aliberti's
claim to increased policy benefits. Respondents also asked the court to determine the factual issues
surrounding Aliberti's conversation with Williams about providing adequate insurance. Noting
that the court permitted evidence about that conversation to come in over Allstate's objections,
combined with Aliberti's references to that evidence in his opposition to the motion for judgment,
Allstate argued that the issue was properly before the court. Aliberti objected, pointing out that
resolution of that issue required the court to make findings on disputed factual matters, which
were meant for the jury, not the court, to decide. The only issue properly before the court in the
bifurcated trial was whether and to what extent the doctrine of equitable tolling applied to the
section 2071 limitations period, Aliberti argued. After hearing further argument, the court granted
Allstate's motion for judgment.


9 That section permits a party in a court trial to make a motion for judgment after the opposing
party finishes its presentation of the evidence. (Code Civ. Proc., § 631.8, subd. (a).)


The court issued its statement of decision on May 8, 1997, finding that Allstate, through Alphin,
had unambiguously communicated its refusal to pay any more under the apartment policy's
structural damage coverage on each of the following three dates: (1) December 23, 1993, when
Allstate paid an additional 10 percent under the apartment policy's inflation protection clause; (2)
January 28, 1994, when Alphin's claim diary showed he told Elaine Allstate would pay no more on
the building; or (3) September 7, 1994, when Allstate made its final payment under the apartment
policy's loss of rental income coverage. Nothing Allstate did or said could have led Aliberti to
conclude that Allstate had not made a final decision on his claim, the court found. As a result, the
court found that Aliberti's action was barred under section 2071 by the apartment policy's one-
year limitations period.


The statement of decision went on to consider the evidence about Aliberti's adequacy of coverage
discussion with Williams at the time Aliberti first took out the apartment policy. Before reaching
those disputed factual issues, the court addressed the propriety of doing so: “[G]iven that plaintiff
argued the special duty issue in the context of the statute of limitations, plaintiff had ample
opportunity to elicit evidence relevant to the issue and plaintiff actually proffered testimony and
documentary evidence on the issue, it is fair and appropriate to consider the duty issue at this
time in light of an *145  adequately developed record.” The court then went on to weigh and
consider that evidence, finding Aliberti's account not credible, leaving the court unpersuaded “that
[Allstate] knew or should have known of [Aliberti's] alleged reliance on them to provide 'adequate'
insurance.”
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Judgment for Allstate and Williams was entered May 8, 1997. This timely appeal followed. While
numerous issues were raised on appeal, we address only the two which we hold are dispositive and
compel reversal: (1) whether the court erred in deciding the factual issues surrounding Aliberti's
alleged conversation with Williams which gave rise to this action; and (2) whether Allstate properly
notified Aliberti it was denying his claim for inadequate coverage.


Discussion


1. A Jury Trial Was Required on the Duty Issue *


* See footnote, ante, page 138.


. . . . . . . . . . .


2. Allstate's Failure to Deny the Claim in Writing
(1) The purpose behind the shortened limitations period required by section 2071 is to relieve
insurance companies of the burden imposed by defending old, stale claims. (Prudential, supra,
51 Cal.3d at p. 684.) It was designed “to obtain the advantage of an early trial of the matters in
dispute and to make more certain and convenient the production of evidence on which the rights
of the parties depended .... [Citation.]” (Id. at p. 691, citing Bollinger v. National Fire Ins. Co.
(1944) 25 Cal.2d 399, 408-410 [154 P.2d 399].) The statute was based on the “Model New York
Standard Fire Form Policy” (Sen. Bill No. 1282 (1949 Reg. Sess.)) and was eventually adopted
by California and a majority of state legislatures. (Prudential, supra, 51 Cal.3d at pp. 682-683.)


The section was not intended, however, “to achieve a technical forfeiture of the insured's rights
by enforcing the limitation provision when the insured has given timely notice of a claim to his
insurer. [Citation.]” (Prudential, supra, 51 Cal.3d at p. 691.) Since it would be anomalous to bar
an insured's suit against an insurer because the one-year limitations period ran while the claim
was being investigated, the Prudential court held that the limitations period was equitably tolled
“from the time the insured files a timely notice, pursuant to policy notice provisions, to the time
the insurer formally denies *146  the claim in writing.” (Prudential, supra, 51 Cal.3d at p. 678.) 12


The insurer in Prudential first sent a letter proposing that coverage be denied unless the insureds
had additional information. It was not until the insurer sent a letter which the Prudential court
described as “formal written notice that their claim had been denied” (Id. at p. 680), “that [the]
plaintiffs' claim was denied unequivocally.” (Id. at p. 692.)


12 Respondents do not contend that Aliberti did not timely and properly make a claim based
on allegations that he was inadequately insured. There was also evidence at trial to show
that Allstate was aware Aliberti made such a claim, including the entries in Alphin's claim
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diary, which we set forth in the statement of facts. For purposes of our decision, we therefore
assume that Aliberti properly notified Allstate of his claim.


The court held that equitable tolling would not contravene the policy of encouraging early trials “or
work a hardship on the insurer, whose investigation will necessarily have preceded the denial of
coverage.” (Prudential, supra, 51 Cal.3d at p. 691.) Instead, equitable tolling would nicely balance
the interests of both insured and insurer. First, the claims process would function normally since
the insured would not have to file suit before the insurer completed its investigation. Second, the
insured's reasonable expectations would be met, since the carrier would have to investigate the
claim rather than defeat it by invoking a technical rule. Third, equitable tolling would encourage
settlement and discourage needless litigation. (Id. at p. 692.)


(2a) The question we must decide is whether the Prudential court meant what it said when it
held that the one-year statute was tolled “to the time the insurer formally denies the claim in
writing.” (Prudential, supra, 51 Cal.3d at p. 678, italics added.) We hold that it did.


In establishing the rule of equitable tolling, the Prudential court expressly chose one line of out-
of-state cases over another and adopted the reasoning of the New Jersey Supreme Court in Peloso
v. Hartford Fire Ins. Co. (1970) 56 N.J. 514 [267 A.2d 498] (hereafter Peloso). In construing New
Jersey's own one-year policy limitations period, the Peloso court advanced the same policy reasons
for the equitable tolling doctrine which the Prudential court later adopted. (Id. at pp. 520-521 [267
A.2d at p. 501].) To effectuate those policies, the Peloso court held that the one-year limitations
period was tolled “from the time an insured gives notice until liability is formally declined” and
held the statute was tolled until the date “when plaintiffs were notified in writing that liability was
denied.” (Id. at pp. 520-522 [267 A.2d at pp. 501-502].)


Later decisions interpreting Peloso make clear that the insurer must unequivocally deny a claim
in writing to halt the equitable tolling period. *147  (Ali, Inc. v. Generali (D.N.J. 1997) 954
F.Supp. 118, 120-121 [applying New Jersey law, the court held a letter which expressly denied
coverage was sufficient under Peloso but need not include the reasons for the decision, notification
of the one-year limitations provision, or advice to obtain counsel]; International School Services
v. Northwestern Nat. (S.D.N.Y. 1989) 710 F.Supp. 86, 89 [under New Jersey law as announced
in Peloso, the one-year limitations period is tolled until a claim is formally denied in writing].)
The decisions of sister-state courts interpreting their versions of section 2071 are “particularly
persuasive.” (San Jose Crane & Rigging, Inc. v. Lexington Ins. Co. (1991) 227 Cal.App.3d 1314,
1321 [278 Cal.Rptr. 301] (hereafter San Jose Crane).)


California decisions interpreting Prudential and Peloso strongly suggest that the insurer must
deny a claim in writing to halt the equitable tolling period. The court in Forman v. Chicago Title
Ins. Co. (1995) 32 Cal.App.4th 998, 1002-1004 [38 Cal.Rptr.2d 790], applied the Prudential-
Peloso reasoning in holding that the two-year statute of limitations (Code Civ. Proc., § 339, subd.
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1) was equitably tolled until a title insurer sent its insured a letter denying liability. In Singh v.
Allstate Ins. Co. (1998) 63 Cal.App.4th 135 [73 Cal.Rptr.2d 546] (hereafter Singh), the court
considered whether the equitable tolling period applied to an insurer's decision to reconsider a
previous unequivocal written denial of its insured's claim. The plaintiffs' claim in Singh was held
to have been unequivocally denied when the insurer sent a letter denying the claim, which stated
the reasons for the denial and informed the insured of the one-year limitations period. (Id. at pp.
138, 148.) 13


13 Aliberti contends that an insurer's formal written denial must include the same information
contained in the Singh denial letter. Since no formal written notice of denial was given here,
we need not decide that question. Allstate's failure to send any formal, written denial compels
reversal even absent the other information.


Respondents point to only one reported decision to support their contention that no written notice
of denial was required—San Jose Crane, supra, 227 Cal.App.3d 1314. The insured in San Jose
Crane submitted a claim to its insurer on February 16, 1986. The insurer orally denied the claim
on June 5, 1986, again on August 25, 1986, and yet again on December 30, 1986. The claim was
denied in writing once—on October 30, 1986. In reversing a summary judgment for the insurer, the
appellate court stated that the policy's limitations period had been equitably tolled from the time the
claim was filed until the “insurer denied liability 109 days later.” (Id. at pp. 1318-1319.) Because
the insurer's June 5 oral denial was 109 days after the claim was filed, respondents contend that
Allstate's oral denials of Aliberti's claim were sufficient to stop the equitable tolling period. *148


(3) We have cautioned before that “the language of an opinion must be construed in light of
the facts of the particular case, an opinion's authority is no broader than its factual setting and
the parties cannot rely on a rule announced in a factually dissimilar case. [Citation.] Parties and
counsel were warned to take care that they do not take a passage out of context and analyze it
' ”... as a Shakespeare scholar would, or as though it were a verse from Holy Writ, discovering
hidden meanings, innuendoes, and subtleties never intended.“ ' ” (Cochran v. Cochran (1997) 56
Cal.App.4th 1115, 1121 [66 Cal.Rptr.2d 337].) With this warning in mind, an exegesis of San Jose
Crane makes clear its inapplicability.


(2b) The two key issues before the court in San Jose Crane were: (1) whether Prudential could
be applied to commercial all-risk insurance policies as well as homeowners insurance policies;
and (2) if so, whether Prudential should be applied prospectively to claims submitted after that
decision. The defendant insurer conceded that the plaintiff's action had been timely filed if the
equitable tolling doctrine of Prudential were applicable. (San Jose Crane, supra, 227 Cal.App.3d
at pp. 1315-1316.) Thus, any statement by the San Jose Crane court about the required form of an
insurer's notice of denial is at best dicta. 14  Nor are we the first court to so distinguish San Jose
Crane. (Imperial Resource Recovery Assoc. v. Allendale Mut. (N.D.N.Y. 1995) 878 F.Supp. 434,
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437, fn. 3 [applying California law, held that Prudential-Peloso required an unequivocal, written
denial; rejected applicability of San Jose Crane because the plaintiffs' lawsuit was timely using the
first, oral denial and plaintiff did not consider or set forth any argument about the later denials].)


14 Furthermore, the San Jose Crane court noted that the Prudential court adopted the reasoning
of Peloso, which required “formal denial” of a claim, then expressly adopted the reasoning
of Prudential. (San Jose Crane, supra, 227 Cal.App.3d at pp. 1318-1320.) To the extent San
Jose Crane can be read as properly holding that an insurer's oral denial of a claim is sufficient
to end the period of equitable tolling, we decline to follow it.


We therefore choose to take the Supreme Court at its word when it adopted Peloso and held that
the section 2071 limitations period is tolled from the time a claim is filed with the insurer “to the
time the insurer formally denies the claim in writing.” (Prudential, supra, 51 Cal.3d at p. 678.) The
facts of this case illustrate why this promotes the policy reasons behind the equitable tolling rule.


First, Aliberti claimed that even though the policy limits were being paid, respondents had
breached their duties under Free v. Republic Ins. Co. (1992) 8 Cal.App.4th 1726 [11 Cal.Rptr.2d
296] by providing inadequate coverage. Alphin's statements that Allstate would not pay more
because of the policy *149  limits did not respond to this claim, but merely begged the question,
which Aliberti raised. Second, Allstate's conduct was subject to differing interpretations. 15


15 For example, Alphin first had Allstate issue a check stating the claim was paid in full, then
reissued a check bearing a notation that the “Undisputed Amount, Policy Limits” had been
paid in order to assure Elaine that Aliberti would not waive any rights he might have against
Allstate. Later, after first saying Allstate would not pay more than the policy limits, Allstate
agreed to pay an additional 10 percent under coverage it considered inapplicable “due to
the circumstances and insured's apparent feelings over limits ....” At the same time Alphin
was saying Allstate would only pay the policy limits, he was continuing to adjust the rest
of Aliberti's claim for lost rental income under another section of the apartment policy. Two
days after making the additional 10 percent payment for structural damage, Alphin sent a
letter which addressed both the lost rental and inadequate coverage claims by including a
copy of Aliberti's 1990 application for the apartment policy, stating that Aliberti had applied
for $271,000 in coverage, then going on to address the future resolution of the lost rental
income claim.


While respondents contended and the trial court agreed that the evidence showed Aliberti knew
his claim had been denied, the need to resolve such evidentiary conflicts is entirely eliminated by
requiring the insurer to deny a claim clearly and unequivocally in writing. Doing so places little
or no burden on the insurer, which obtains in return the certainty of knowing that the equitably
tolled period has ended. Accordingly, we hold the trial court erred in finding that the apartment
policy's one-year limitations period expired before Aliberti filed his complaint. Instead, that period
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remained equitably tolled because Allstate never formally and unequivocally denied Aliberti's
claim in writing.


3. Allstate's Cross-appeal *


* See footnote, ante, page 138.


. . . . . . . . . . .


Disposition
For the reasons set forth above, the judgment is reversed. Allstate's cross-appeal is dismissed.
Appellant and cross-respondent Aliberti to recover his costs on appeal.


Grignon, J., concurred.
TURNER, P. J.
I concur in the entirety of my colleagues' opinion and the judgment. I believe though it bears
emphasis that defendants have forfeited, by the failure to brief the issue, the right to argue the
issue of whether plaintiff waived his jury trial arguments by not raising them before the trial *150
judge. (Tiernan v. Trustees of Cal. State University & Colleges (1982) 33 Cal.3d 211, 216, fn. 4
[188 Cal.Rptr. 115, 655 P.2d 317]; Johnston v. Board of Supervisors (1947) 31 Cal.2d 66, 70 [187
P.2d 686], disapproved on another point in Bailey v. County of Los Angeles (1956) 46 Cal.2d 132,
139 [293 P.2d 449].)


The petition of defendants and appellants for review by the Supreme Court was denied November
10, 1999. Mosk, J., was of the opinion that the petition should be granted. *151


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=33CALIF3D211&originatingDoc=I73ac485cfab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_216&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_216 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983101107&pubNum=661&originatingDoc=I73ac485cfab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=31CALIF2D66&originatingDoc=I73ac485cfab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_70 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948114053&pubNum=661&originatingDoc=I73ac485cfab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948114053&pubNum=661&originatingDoc=I73ac485cfab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=46CALIF2D132&originatingDoc=I73ac485cfab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_139&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_139 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=46CALIF2D132&originatingDoc=I73ac485cfab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_139&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_139 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956105602&pubNum=661&originatingDoc=I73ac485cfab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Aliberti v. Allstate Ins. Co., (1999) 74 Cal.App.4th 138






American Broadcasting Companies, Inc. v. Walter..., 43 Cal.App.3d 401...
117 Cal.Rptr. 617


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1
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AMERICAN BROADCASTING COMPANIES,
INC., et al., Cross-complainants and Appellants,


v.
WALTER READE-STERLING, INC., Cross-defendant and Respondent


Civ. No. 31708.
Court of Appeal, First District, Division 2, California.


November 22, 1974.


SUMMARY


In an action arising out of allegedly unauthorized television use of certain film produced by
plaintiff, one of the defendants cross-complained against another for indemnification pursuant to
a contract, for any sums for which it might be found liable to plaintiff, and for costs and expenses,
including reasonable attorney's fees, incurred in defending the case. A motion for nonsuit as to the
claim for costs and expenses was granted on the basis that such cause of action was prematurely
brought because there had been no payment of the attorney fees and costs, a condition precedent to
recovery under Civ. Code, § 2778, setting forth rules for interpretation of a contract of indemnity.
The rest of the case proceeded, and the jury returned a verdict against plaintiff and in favor of all
defendants, and against the defendant claiming indemnity. In thereafter entering the judgment of
non-suit as to the claim for attorney fees and costs, the court adopted a version submitted by the
cross-defendant, which did not contain language to the effect that it was not an adjudication on the
merits. The cross-complainant had submitted a version containing such language, as permitted by
Code Civ. Proc., § 581c. (Superior Court of the City and County of San Francisco, No. 549880,
Leland J. Lazarus, Judge.)


On appeal by the cross-complainant, the Court of Appeal modified the judgment of nonsuit by
specifying that it not operate as an adjudication on the merits, and, in all other respects, and as
so modified, it affirmed the judgment. The court held that the trial court's failure to specify in the
judgment that it was not an adjudication on the merits constituted a prejudicial abuse of discretion.
In so holding the court cited the principle that when an action has been brought prematurely
because a condition precedent necessary to the cause of action has not been complied with, the
*402  plaintiff is not precluded from maintaining an action after his claim has matured, and in
such a case, the doctrine of res judicata does not constitute a bar to his recovery. (Opinion by Kane,
J., with Taylor, P. J., and Rouse, J., concurring.)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACIS2778&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS581C&originatingDoc=Ib39454f0face11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





American Broadcasting Companies, Inc. v. Walter..., 43 Cal.App.3d 401...
117 Cal.Rptr. 617


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


HEADNOTES


Classified to California Digest of Official Reports


(1)
Dismissal and Nonsuit § 78--Nonsuit--Order and Effect Thereof.
Under the provision of Code Civ. Proc., § 581c, that a judgment of nonsuit operates as an
adjudication on the merits, unless the trial judge provides otherwise, the trial court is vested with
discretion to make a nonsuit either an adjudication on the merits or not.


(2a, 2b, 2c)
Indemnity § 10--Operation and Interpretation--Accrual of Right to Indemnity Against Loss or
Damage.
In granting a judgment of nonsuit as to a claim for indemnification for attorney fees and costs
under a contract providing therefor, the trial court abused its discretion in giving the judgment res
judicata effect by failing to specify, as permitted by Code Civ. Proc., § 581c, that it should not so
operate, where the motion for the judgment was made on the basis that the indemnitees had failed
to prove actual payment of the amount claimed as required by Civ. Code, § 2778, before a person
indemnified may recover, where the motion was granted solely on that basis, where the record
showed that the indemnitees entertained a bona fide mistaken idea with regard to the applicability
of the statute to their claim, and where the institution of another action for recovery of the fees
appeared entirely justified and in full accord with the contractual obligation which the indemnitor
had voluntarily assumed for a valuable consideration.


[See Cal.Jur.3d, Contribution and Indemnification, § 47; Am.Jur.2d, Indemnity, § 29.]


(3)
Judgments § 350--Res Judicata--Judgment as Merger or Bar--What Constitutes Judgment on the
Merits.
When an action has been brought prematurely because a condition precedent necessary to the
cause of action has not been complied with, the plaintiff is not precluded from maintaining an
action after his claim has matured, and *403  in such a case the doctrine of res judicata does not
constitute a bar to his recovery.


(4)
Judgments § 349--Res Judicata--Judgment as Merger or Bar--Necessity That Judgment Be on
Merits.
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A judgment is a bar to a subsequent action only where an identical issue was decided in a prior
case by a final judgment on the merits.


(5)
Judgments § 409--Res Judicata--Estoppel in Action on Different Claim or Cause--Scope of
Adjudication and Matters Concluded--Subsequent Change in Fact, Condition, Status or Right.
The theory of estoppel by judgment of res judicata extends only to the facts in issue as they existed
at the time the judgment was rendered and does not prevent a re-examination of the same questions
between the same parties where in the interim the facts have changed or new facts have occurred
which may alter the legal rights of the parties. When other facts or conditions intervene before a
second suit, furnishing a new basis for the claims and defenses of the respective parties, the issues
are no longer the same and the former judgment cannot be pleaded in bar of the second action.


(6)
Judgments § 350--Res Judicata--Judgment as Merger or Bar--What Constitutes Judgment on the
Merits.
A valid and final personal judgment for the defendant which rests on the prematurity of the action
or on the plaintiff's failure to satisfy a precondition to suit, does not bar another action by the
plaintiff instituted after the claim has matured, or the precondition has been satisfied, unless a
second action is precluded by operation of the substantive law or the circumstances are such that
it would be manifestly unfair to subject the defendant to such an action.


(7)
Indemnity § 21--Actions--Trial--Verdict.
A jury verdict finding against a defendant in a civil action on its cross-complaint against another
defendant for indemnity pursuant to a contract was not a conclusive determination that there was
no indemnity obligation at all, where the jury returned a verdict against plaintiff and in favor
of all defendants, where the prior granting of a motion for nonsuit as to defendant indemnitee's
claim for indemnification for attorneys' fees had effectively removed the question of such fees
from the consideration of the jury, and it was instructed to that effect, and where, under *404  the
instructions given, the jury's verdict might well have been rendered on the sole basis that it had
found against plaintiff on the question of defendants' primary liability.


COUNSEL
Lillick, McHose, Wheat, Adams & Charles, Frank L. Adamson, Ann Miller, Robert Fremlin and
Branden E. Bickel for Cross-complainants and Appellants.
Miller, Groezinger, Pettit & Evers, John E. Parks IV and Robert L. Ivey for Cross-defendant and
Respondent.
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KANE, J.


Cross-complainants American Broadcasting Companies, Inc. and ABC Sports, Inc. (“ABC”)
appeal from a judgment of nonsuit denying recovery for attorney's fees and expenses claimed in
their cross-complaint.


The relevant facts disclose that plaintiff Marvin E. Becker (“Becker”) brought suit against
respondent Walter Reade-Sterling, Inc. (“Reade-Sterling”), appellant ABC, John Jay Films, Inc.
(“John Jay”) and others for alleged unauthorized use of certain film footage of the 1960 Winter
Olympics at Squaw Valley, California. Becker produced the film and, pursuant to a contract,
supplied it to John Jay, a film library, which, in turn, supplied it to Reade-Sterling. ABC obtained
the footage from Reade-Sterling under a contract dated August 26, 1963. By Clause 4 of the
agreement, Reade-Sterling represented that it had the right to supply the films to ABC for television
use and agreed to indemnify ABC against all claims, damages, liabilities, costs and expenses,
including reasonable attorney's fees, arising from the broadcast, exhibition or other use of said
films. 1  Pursuant *405  to the agreement, ABC made use of parts of the film footage in a television
series. As a consequence, Becker commenced suit claiming that none of the defendants had any
television rights in the footage, because it had been supplied to John Jay solely for lecture tours
personally conducted by John Jay.


1 Clause 4 of the agreement reads as follows: “4. You represent and warrant that you have
the right to supply such films to us for the purposes herein set forth and that you have the
right to grant to us the right to incorporate said footage in the aforesaid series, to broadcast,
otherwise exhibit, or otherwise use all of said footage so incorporated in said film, throughout
the world and that such broadcast, or other use thereof will not violate the rights of others
and you agree to indemnify us, American Broadcasting Company, American Broadcasting-
Paramount Theatres, Inc., the sponsors of the series and their advertising agencies, any
and all stations broadcasting the series or any portions thereof, any and all distributors
or sub-licensees of such series, our and their officers, directors, agents, stockholders and
employees from and against any and all claims, damages, liabilities, costs and expenses,
including reasonable attorneys' fees arising out of the broadcast, exhibition or other use of
said films.” (Italics added.)


In response to the Becker action, ABC cross-complained against Reade-Sterling for
indemnification against all sums for which ABC might be found liable to Becker and for costs
and expenses, including reasonable attorney's fees, incurred in defending the case. At the trial
appropriate evidence was taken to establish the amount of attorney's fees and costs, but the
testimony also revealed that none of these fees or costs, totaling approximately $13,168 had yet
been billed to or paid by ABC. Thereupon Reade-Sterling moved for a partial nonsuit limited to
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the claim for attorney's fees, contending that the statutory requirements of recovery as set forth in
Civil Code, section 2778, 2  had not been met.


2 Civil Code, section 2778, provides in pertinent part that “In the interpretation of a contract
of indemnity, the following rules are to be applied, unless a contrary intention appears: ... 2.
Upon an indemnity against claims, or demands, or damages, or costs, expressly, or in other
equivalent terms, the person indemnified is not entitled to recover without payment thereof
....” (Italics added.)


Initially, the trial court denied the motion. Subsequently, however, after indulging in further
research, counsel for ABC concluded that the claim for attorney's fees and costs was premature
and, most commendably, advised the trial court that its earlier ruling should be reversed. In this
context the motion for nonsuit was granted and the court requested both parties to prepare proposed
orders for the judgment of nonsuit.


The rest of the case proceeded. The court granted a nonsuit to four of Becker's six causes of action.
The court then submitted the case to the jury on the remaining questions of the primary liability
of John Jay and ABC to Becker, and of the secondary liability of Reade-Sterling to ABC under
the indemnity contract should ABC's primary liability toward Becker *406  be established. The
jury returned a verdict against Becker in favor of all defendants, and against ABC on its indemnity
action.


After the jury verdict was returned, both ABC and Reade-Sterling submitted their respective
proposed orders for judgment of nonsuit on the cross-complaint with respect to the attorney's
fees. The order proposed by ABC contained language that the judgment of nonsuit was not an
adjudication on the merits, whereas the order proposed by Reade-Sterling did not contain such a
provision. After a hearing the court adopted the version submitted by Reade-Sterling.


On appeal ABC contends that in the situation here presented the trial court's failure to specify
in the judgment that it was not an adjudication upon the merits constitutes a prejudicial abuse of
discretion and as a consequence the judgment cannot stand. Appellants' position is well taken and
accordingly the judgment must be reversed.


Preliminarily, we underscore that the judgment of nonsuit at hand cannot be interpreted in any
other way than an adjudication on the merits. While prior to 1961 a judgment of nonsuit was not
a bar to a subsequent action on the same cause of action (cf. Mohn v. Tingley (1923) 191 Cal. 470,
478 [217 P. 733]; Bollinger v. National Fire Ins. Co. (1944) 25 Cal.2d 399, 403 [154 P.2d 399];
Ridley v. Young (1944) 64 Cal.App.2d 503, 508 [149 P.2d 76]), the 1961 amendment to section
581c of the Code of Civil Procedure made it explicit that a judgment of nonsuit operates as an
adjudication upon the merits, unless the trial judge expressly provides otherwise. 3
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3 Code of Civil Procedure, section 581c, as amended in 1961, sets forth that “After the plaintiff
has completed his opening statement, or the presentation of his evidence in a trial by jury, the
defendant, without waiving his right to offer evidence in the event the motion is not granted,
may move for a judgment of nonsuit.
“If the motion is granted, unless the court in its order for judgment otherwise specifies, such
judgment of nonsuit operates as an adjudication upon the merits.” (Italics added.)


(1) It is thus apparent that, under section 581c of the Code of Civil Procedure, the trial court is
vested with discretion to make a nonsuit either an adjudication upon the merits or not (Salomons
v. Lumsden (1949) 95 Cal.App.2d Supp. 924, 928–929 [213 P.2d 132]; see also Safeway Stores
v. Fannan (9th Cir. 1962) 308 F.2d 94). ( 2a) Since the judgment in the case at bench does not
“otherwise specify” it operates as an adjudication upon the merits. Accordingly, the cardinal issue
confronting us is *407  whether or not the trial court abused its discretion by giving res judicata
effect to the judgment of nonsuit in question.


In determining this issue it is well to call to mind that respondent's motion for judgment of nonsuit
was made on the basis that appellants failed to prove the actual payment of attorney's fees and
costs. The judgment of nonsuit likewise recites that the proof of payment was a prerequisite to the
recovery of the attorney's fees and expenses; that the evidence fell short of showing the payment
of attorney's fees and expenses; that appellants could not recover such fees and expenses in the
absence of proof of payment and finally that the nonsuit was granted solely upon the aforestated
grounds. 4  In short, the ruling of the court was founded on the premise that appellants' cause of
action was prematurely brought because the payment of the attorney's fees and costs, a condition
precedent to recovery under section 2778 of the Civil Code, had not been met.


4 The pertinent part of the judgment reads as follows: “On August 12, 1971, after close of
cross-complainants' case, counsel for cross-defendant moved for a judgment of nonsuit,
limited, however, to attorney's fees and expenses, on the ground of insufficiency of the
evidence in that the contract of indemnity, insofar as applied to attorney's fees and expenses,
was an indemnity against loss rather than liability; that proof of payment was therefore a
prerequisite to a recovery on cross complainants' claim for attorney's fees and expenses;
that the evidence in connection with cross-complainants' case showed that payment of said
attorney's fees and expenses had not in fact been made.
“Thereafter, on said 12th day of August, 1971, counsel for cross-complainants conceded that
after further research he was obliged to acknowledge that the aforesaid legal contention of
counsel for cross-defendant was correct, and that cross-complainants could not therefore
recover on their cross-complaint for attorney's fees and expenses in the absence of proof of
payment.
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“There were at that time no further motions, and the motion for a judgment of nonsuit being
submitted, the motion was granted insofar as it involved counsel fees and expenses, solely
on the grounds hereinabove set forth.” (Italics added.)


(3) However, the law is settled beyond controversy that when an action has been brought
prematurely because a condition precedent necessary to the cause of action has not been complied
with, the plaintiff is not precluded from maintaining an action after his claim has matured; and in
such a case the doctrine of res judicata does not constitute a bar to his recovery (Hardin v. Dickey
(1899) 123 Cal. 513 [56 P. 258]; Nevills v. Shortridge (1905) 146 Cal. 277 [79 P. 972]; see also:
National Ro-Tile Corporation v. Loomis (1960) 82 Idaho 65 [350 P.2d 217]). Thus, it has been
stated that where a judgment is rendered for the defendant on the ground of the nonexistence of
some fact essential to the plaintiff's cause of action, the plaintiff is not precluded from maintaining
an action after *408  such fact has subsequently come into existence (Rest., Judgments, § 54).
Consequently, a determination by the court that the plaintiff had no enforceable cause of action at
the time when the action was brought is not a determination that he may not have an enforceable
cause of action thereafter when his cause of action does become enforceable (Rest., Judgments, §
54, com. a; see also Keidatz v. Albany (1952) 39 Cal.2d 826, 828 [249 P.2d 264]). ( 4) It is likewise
axiomatic that a judgment is a bar to a subsequent action only where an identical issue was decided
in a prior case by a final judgment on the merits (French v. Rishell (1953) 40 Cal.2d 477, 479 [254
P.2d 26]). ( 5) The theory of estoppel by judgment or res judicata, however, extends only to the facts
in issue as they existed at the time the judgment was rendered and does not prevent a reexamination
of the same questions between the same parties where in the interim the facts have changed or new
facts have occurred which may alter the legal rights of the parties. When other facts or conditions
intervene before a second suit, furnishing a new basis for the claims and defenses of the respective
parties, the issues are no longer the same and the former judgment cannot be pleaded in bar of the
second action (Hurd v. Albert (1931) 214 Cal. 15, 26 [3 P.2d 545, 76 A.L.R. 1348]; Hasselbach
v. Dept. Alcoholic Bev. Control (1959) 167 Cal.App.2d 662, 665 [334 P.2d 1058]; 29 Cal.Jur.2d,
§ 261, p. 230).


(2b) The foregoing legal principles as applied to the instant facts compel the conclusion that the
trial court abused its discretion when, by its silence, it attached res judicata effect to the judgment
of nonsuit in question. It has been repeatedly held that the discretion conferred upon the trial court
is not a capricious or an arbitrary one, but rather an impartial discretion, guided by fixed legal
principles. Moreover, it is not a mental discretion, to be exercised ex gratia, but a legal discretion
to be exercised in conformity with the spirit of the law and in a manner to subserve, not to impede
or defeat, the ends of justice (Bailey v. Taaffe (1866) 29 Cal. 422, 424; Benjamin v. Dalmo Mfg.
Co. (1948) 31 Cal.2d 523, 526 [190 P.2d 593]; Boreta Enterprises, Inc. v. Department of Alcoholic
Beverage Control (1970) 2 Cal.3d 85, 96 [84 Cal.Rptr. 113, 465 P.2d 1]). Where the trial court fails
to exercise the discretion bestowed upon it in the aforestated fashion, and where, as in the instant
case, it arrives at an erroneous legal conclusion, its order or judgment is subject to reversal (Transit
Ads, Inc. v. Tanner Motor Livery, Ltd. (1969) 270 Cal.App.2d 275, 279 [75 Cal.Rptr. 848]).
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Although the above discussion leaves no doubt that the trial court committed reversible error,
respondent insists that the judgment below should *409  be affirmed. In substance, respondent
argues that the doctrines of prematurity or changed circumstances are applicable only in cases
where the prematurity of obligation is the subject of a bona fide dispute and where the change
of circumstances is outside the control of the party. In the instant case, continues respondent, the
prematurity of appellants' cause of action was obvious and could have been cured by merely paying
the attorney's fees, which was entirely within appellants' control. In the alternative, respondent
contends that the appeal at hand should be dismissed on account of mootness.


Respondent's first contention is not borne out by the record or by applicable legal principles. The
pleadings and the evidence appearing in the record clearly indicate that appellants entertained a
bona fide mistaken idea with regard to the applicability of section 2778 of the Civil Code to their
claim set out in their cross-complaint. The existence of a bona fide dispute is demonstrated by
the fact that initially appellants resisted the motion for nonsuit and it was denied by the trial court
and, furthermore, by the circumstance that appellants introduced evidence at the trial to prove the
amount incurred for attorney's fees and costs. Only after it was shown at the trial that these sums
had not been paid by appellants, and after counsel for appellants did extensive research relative to
the applicability of section 2778 of the Civil Code to the case at bench, did it become obvious and
conceded by appellants that their claim was premature and therefore subject to a nonsuit.


Respondent's assertion, that the curing of the defect was within appellants' control and could have
been easily cured by the simple payment of the attorney's fees, is also unfounded. In refutation of
respondent's contention, the record reveals that the motion for nonsuit was made by respondent
while the trial was in progress and before the issues were submitted to the jury. At that time
appellants were in no position to predict with any degree of certainty the amount to be incurred
for attorney's fees and costs during the entire trial or for post-trial and appellate procedures. An
eventual demand to ascertain such fees and costs in the midst of the action would have placed
appellants in the untenable posture of having to speculate on the future expenses or to forego a
part of the recovery to which they were entitled under the indemnification clause of the contract.


(6) In addition, respondent's argument is refuted by legal principles. The law controlling this
case has been concisely summarized recently in Restatement Second (Tent. Draft No. 1, March
28, 1973) Judgments, section 48.1, subdivision (2), which provides: “A valid and final personal
*410  judgment for the defendant which rests on the prematurity of the action or on the plaintiff's
failure to satisfy a precondition to suit, does not bar another action by the plaintiff instituted
after the claim has matured, or the precondition has been satisfied, unless a second action is
precluded by operation of the substantive law or the circumstances are such that it would be
manifestly unfair to subject the defendant to such an action.” (Italics added.) Here, no provision
of substantive law precludes another action for attorney's fees. ( 2c) On the contrary, Civil Code,
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section 2778, subdivision 2, expressly sanctions another action after an actual payment has been
made. Moreover, the institution of another action for recovery of attorney's fees, far from being
manifestly unfair, would be entirely justified and in full accord with the contractual obligation
which respondent voluntarily assumed for valuable consideration.


(7) Respondent's alternative claim that the appeal at bench is moot and therefore subject to
dismissal is based upon the assertion that the jury verdict finding in respondent's favor on the
cross-complaint was a conclusive determination that respondent had no obligation to indemnify
appellants at all. This contention of respondent cannot be accepted for at least three reasons.


First, regardless of the various theories of recovery set out in the Becker complaint against all
defendants, in ultimate analysis the cause of action against appellants was stated on the ground
that appellants used and televised the film footage purchased from respondent. This, of course,
brought into play the indemnification clause of the contract because both the damages claimed
by Becker and the necessity of defending the lawsuit and incurring attorney's fees in connection
therewith arose “out of the broadcast, exhibition or other use of said films.”


Second, the record makes it crystal clear that the motion for nonsuit effectively removed the
question of attorney's fees from the consideration of the jury, 5  and the jury was instructed to that
effect (see below). Thus, the issue of attorney's fees was not before the jury at all. *411


5 Mr. Parks, counsel for respondent, made inter alia the following statement: “[I]t's my feeling
that as to the claim for attorney's fees in the cross-complaint that Subsection 2 of Civil Code
Section 2778 entitles me to a nonsuit in view of the fact that the cross-complainant has failed
to establish that ABC has been billed and paid for the attorney's fees which it now seeks
to recover in the cross-complaint against Walter Reade-Sterling. As to the liability, that is,
the possibility of the jury finding ABC liable for its showing of the John Jay films, and that
it has thereby breached an implied in fact contract with Mr. Becker if the jury should find
that that breach rose out of the viewing, or broadcast of the Jay Library I make no request
for a nonsuit on the issue of liability, or indemnification for that kind of liability. It's only
as to the attorney's fees.”
Mr. Adamson, counsel for appellants, similarly stated in his argument to the jury that “I must
apologize to you for taking up your time with the evidence concerning our attorney's fees,
and costs. That part has been dismissed ...” (italics added).
See to the same effect the preface of judgment of nonsuit, infra, fn. 4.


Third, the jury instruction 6  by which we augment the record on appeal on our own motion
(rule 12(a), Cal. Rules of Court) unequivocally shows that, in order to bring in a verdict for
respondent on the cross-complaint, the jury had to make the dual finding that appellants were
liable to Becker and the liability arose out of the use of the film footage sold by the contract
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to appellants. Consequently, the verdict for respondent cannot be considered conclusive as to
respondent's indemnity liability in general, because such verdict might well have been rendered
on the sole basis that the jury had found against Becker and in favor of appellants.


6 The instruction in question reads as follows: “In the event you find that ABC is liable to
plaintiff, Becker, for breach of an implied-in-fact contract, and that the liability arose out of
the use of the John Jay Squaw Valley film, then, in accordance with the indemnity agreement
contained in the contract between ABC and Walter Reade-Sterling, Inc., your verdict on the
cross-complaint must be in favor of cross-complainant, ABC, and against cross-defendant,
Walter Reade-Sterling, Inc., in an amount that shall be in the same sum as your verdict in
favor of Becker and against Defendant, ABC; otherwise your verdict on the cross-complaint
must be in favor of cross-defendant and against cross-complainant. If your verdict on the
cross-complaint is in favor of cross-complaint, you may not include in your award any
allowance for attorneys' fees incurred by ABC.” (Italics added.)


Respondent's additional arguments, based on an estoppel theory, and on the contention that
appellants voluntarily dismissed or abandoned their case, are without merit and must be summarily
rejected. 7


7 The reporter's transcript shows beyond doubt that counsel for ABC conceded only the point
of prematurity, and that he intended to pursue the claim later. That there was no voluntary
abandonment or dismissal is also clearly evidenced by the proposed judgment of nonsuit
submitted by ABC.


The judgment of nonsuit is modified by specifying that it shall not operate as an adjudication upon
the merits. In all other respects—and as so modified—the judgment is affirmed. Appellants to
recover costs.


Taylor, P. J., and Rouse, J., concurred. *412
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CALIFORNIA LEGISLATURE ASSEMBLY. 


THIRTY-EIGHTH SESSION. 


IN ASSEMBLY. 


ASSEMBLY CHADIBER, SACRAWNT0, CAL., 
Monday, January 4, 1909. 


Pupsuant to the requirements of the Constitution and the law, at the 
hour of twelve o'clock m., the Assembly of the thirty-eighth session of 
the Legislature of California was called to order by Clio Lloyd, Chief 
Clerk of the thirty-seventh session. 
In conformity with law, the following officers of the thirty-seventh 


session were also present: H. A. Harper, Minute Clerk, and J. T. Stafford, 
Sergeant-at-Arms. 


PRAYER. 


By invitation of the Chief Clerk, prayer was offered by Rev. S. N. 
Marsh. 


APPOINTMENTS. 


The Chief Clerk announced the following appointments of attaches 
for the temporary organization of the Assembly: 


Gatekeepers—John hofod, lfaik Sena, and .John Ford 
Pages-- Leslie Williams, Tom Farewell, Eddie Fitzgerald, and Charles Rothwell. 
Assistant Sergeant-at-arms—Ben Cohn. 
Bookkeeper—C-. 1V. Haub. 


ROLL CALL OF COUNTIES. 


The Chief Clerk directed that as the roll of counties was called the 
members-elect, representing such counties, should proceed to the Clerk's 
desk and take and subscribe to the oath of office. 


MEMBERS SWORN IN. 


As required by Section 339 of the Political Code, the Chief Clerk 
called the roll of counties in alphabetical order, and the following 
members-elect appeared before the bar of the A,sembly, presented their 
certificates of election, and duly qualified by taking and subscribing to 
the following oath, administered by C. N. Post, Judge of the Superior 
Court of the County of Sacramento: 


OATH OF OFFICE. 


I do swear that 1 will support the Constitution of the United States, and the Consti-
tution of the State of California, and that 1 will faithfully discharge the duties of the 
office of member of the Assembly of the State of California, according to the best of my 
ability. 
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ROLL CALL. 


ALAMSD.%—Tlios H. Silver, Fortv-sixth District; Frank Otis, Forty-seventh District; 
James T. Peeley. Forty eighth Di-tnct; John Rr Mott, Forty-ninth lliatriet• Harry 
'V. Pulcifer, Fiftieth District; George J. Hans, Fifty-first -District; C. C. Young, 
i'ifty-second District. 


ALPINE -AMAIMR, C%L\yERAQ, Motto—E B Moore, Eleventh District. 
BUTTE—W. J. Costar, Seventh District 
COLUa4,, GLENN, 1AKE—lohn I.. Mendenhall, Twelfth District 
CGNTRk t'nsTA—T 1) Johnston, Twenty-si'cond District 
DEL KoRrs, Sr'$TYou. rRINITY-s. C. tiil.rb First District. 
EL DuRaDo, PIACER—P. H Johnson, tenth District. 
FRESNO—W. R. Odom. Sixtieth Uistrict; t`. M Drew, Sixty-first District. 
HUMBOLDT—W. Kehoe, Second District; Jnhn IofeClellau, rhird District. 
I+teERr.+t, ti ts DiEact—Percy A Johnson, Eightuth District. 
INYO, TUL%RV—i;. W Wyllie, 1'went.y seventh District. 
KzRN—Rowen Irwin, .ziixty-sixth District 
KixQs—W. J. N•ebber, Sixty-second District. 
LAssev, MnDOC, SaxsT ,—AI, - N1 De.in, Fourth District. 
Los ANGELES—H ii. Cattell, sixty-seventh District; Prescott F. Cogswell, Sixty-eighth 


Drtrict; HarryBeirmtollar, Sixiy-ninth District; Walter R. Leeds, Seventieth 
District; P. A Stanton, Seventy-first District, J. V ii, Rech, Seventy-second Dis-
trict; .1. P Trensue, .'event•- third District; William J. Hanlon. Seventy-fourth 
District; Percy 'Ar Hammon. Seventy-fifth District. 


MADERA, M ERCEL. STANtyL \U4—Chai'lr9 XV W.txner, Twenty-fifth District. 
DIARIN—Edward I Butler, 1'wenty-fiat District 
?*iARTPnS%. TcoLTIt1NE—E N Baxter. Twenty-sixth District. 
IfsvooclnO —John Rr. Preston, Seth District 
NAPA—W R GrittithsI Fifteenth District. 
NEVADa—Frank \I Rutherford, Ninth liistrict. 
OR+nos — Richard Melrn,e, Aeventy seventh District. 
PLuv%s, rauaxk. SizRnt—Harry Nlsley, Fifth District. 
REVCRsrnE —E H Collier, Reveuty-eighth District 
3ACRI,eE.NTo—Grove I, Johnson,'Seventeenth District; E. L. Hawk, Eighteenth District, 


W 1V Greer, Nineteenth District 
SAN BEnETO—W. R. I- lint, Fifty-ei,:hih District. 
SAN BERN4ROLNO—i \V. Flavelle. Seventy-cixih District. 
SAv Disno—h; C' Hmkle, Seventy-nuith District 
SA\ FR 4,Nczrco—R-Rlter \Incauley, Twenty-eirlith District; John A. Cullen, 


Twenty-Moth District: George J. Black, Thirtieth District: James E. Hopkins. 
Thitty-first District: Charles A. Nelson. Thirty-second District: B. J. Collnm, 
Thirrv-third Dictrict' Florence J ('Neill. Thirty-fourth District: Fred C. 
Gerdes. Thirty-fifth District: Henry N Beatty, Thirty-sixth Disttict; John J. 
AlcAlanus. Thirty-setenth District: William C. Pugh. Thirty-eighth District; 
E J Callan. Thirty-ninth District: M L. Schmitt. Fortieth District; Nathan C. 
Coghlon. Fort'-fitst District. Albert Y. R-heelan. Forty-second District: D J. 
Behan. Forth-third District; George M. Perine, Forty-fourth Disttict; Charles 
Lightner. Forty-fifth District. 


SAN JoeQrrN—R L Beardslee, Twenty-tbird District; J W. Stuckenbruck, Twenty-
fourth District. 


SAN Lcrs Oaistro—(lscnr Gibbons. Sixty-third District. 
Q,AN MATEo—H. E. Hnlmgtiist, Fifty-thiril District 
SANTA BARB.IEA—Samnel Fleisher. Rixty-fourth District. 
SANTA Cr.ARa—P.ohert It. Telfer Fifty-fiftb District; L. D. Bohnett, Fifty-sixth 


District; DnuiPl R. Hayes. Fifty-seventh District. 
SANTA CBC'Z—John B. 'Maher. Fifty-fourth District. 
801.ANo—John R. Cronin, TAentleth District. 
CONOMA—W. B. Whitney, Thirteenth District; L. W. Juilliard. Fourteenth District. 
SUTTEE. TUBA---A. H. Hewitt, Eighth District. 
VENTURA—George Lincoln Sackett. Sixty-fifth District. 
YoLo—L. H. Wilson, Sixteenth District. 


The Chief Clerk declared a quorum present. 


ANNOD:if EDIENT. 


The Chief Clerk announcer) that the next order of busineas was the 
election of officers for the thirty-eighth session of the A1=sembly, and 
declared that nominations for the office of Speaker of the Absembly were 
now in order. 
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NOMINATIONS FOR SPEAKER. 


Mr. Beardslee of Stockton placed in nomination for Speaker Hon. 
P. A. Stanton of Los Angeles. 


Mr. Alelrose of Los Angeles seconded the nomination of Mr. Stanton. 
Mr. Beatty of San Francisco seconded the nomination of Mr. Stanton. 
Mr. Drew seconded the nomination of Mr Stanton 
Mr. Preston of Mendocino placed in nomination Hon. L. W. Juilliard 


of Santa Rosa. 
Mr. Polbley beconded the nomination of 31r. Juilliard. 
There being no further nominations. the roll was ordered called. 


ELECTION OF SPEAKER. 


The rnll was called, with the following result: 
For Stanton—Messrs. Barudollar. Beardslee. Beatty. Behan. Bohnett. Butler, 


Callan. Cauell. C"oshlan. Co_,•well. Collies. Cullen. Costar. Cronin. Dean, Drew, 
Feeley. Flavelle. Fleisher, Flint. Gerdes. Gillis. Greer. Hammon, Hanlon, Hans, 
Hawk. Hayes. Hewitt. Hinkle, Holmquist, Johnson of Sacramento. Johnson of San 
Diego. Johaston of Contra Costa. Iiehoe. Leeds, Macauley, McClellan, 9ICJlaous, 
Melrose. Moore, ,Mott. -Nelson, Otis. Perine. Pugh. Pnlcifer. Reeb, Rutherford. 
Sackett. Schmitt. Silver. Telfer, T►ansue, Wagner. R heelan. Whitney, Wyllie, and 
Young--59. 
For Juilliard—Messrs. Baxter, Black. Collum, Giblans, Gillis, Hopkins, Irwin, 


Johnson of Placer. Lightner. Maher. Mendenhall. Odom. O'Neill, Posley, Preston, 
Stanton. 6tuckenbrnck, Webber. Wheelan, anti Wilson-20. 


The Chief Clerk announced the tote of each candidate, and declared 
Hon. P. A. Stanton of Los Angeles duly elected Speaker of the Assembly 
for the thirty-eighth session of the California Legislature, he having 
received a majority of all the votes cast. 


APPOINTMENT OF COMMITTEE, OF ESCORT. 


The Chief Clerk appointed Nte-.A-.rs. Beardslee, Beatty, Melrose, Leeds, 
and Juilliard a special committee to e.-cort Speaker-elect Stanton to the 
chair. 


OATH OF OFFICE. 


Upon arriving at the bar of the A-sembly Speaker-elect Stanton took 
-and subscribed to the following oath administered by C. N. Post, Judge 
of the Superior Court of the Comity of Sacramento: 
I do soleutttly swear that I will s.apport the Constitution of thu United States and 


the 0--nstitutiun of the State of California, and I will faithfully discharge the duties of 
the office of Speaker of the Assembly to the best of niv ability. 


ADDREFS OF SPEAKER. 


Upon assuming his duties the Speaker addressed the Assembly as 
follows: 


,fly Fcilnw-.U#-mbcr*: In entering upon the discharge of the duties of this high 
office I do so with a full knowledge and appreeintion of its responsibilities, and a 
desire to pieside with that fairness and impartiality which should actuate the presid-
ing offiepr over legislative bodies. In this spirit I ask both your indulgence and 
m,perat►on to the end that our labors and efforts may redound to the credit and 
benefit of the State. 
Many new and complex problems will he submitted to you. In considering them, 


do so in it spirit of fairness and justice that will lea►e no room for crit►civin Acaou 
should be tAeu only after careful and earnest deliberation In changing old laws and 
the enactment of new ones conervatism should prevail. Efforts should be made to 
avoid both fads and isms Theories should be disregarded for sound business 
principles. 
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The Republican party. the dominant one in this Mate, pled,-,(d its representatives 
in this body to carry out certain fixed policies enumerated ni its platform. The peo-
ple intrusted the government to the care of this party, and we should see that all of its 
pledges are redeetned--all of its promises fulfilled. Particularly important is th,it 
plank in the platform which pledges its to an economical aduuuistraLion of this legis-
lative session. The coustitutional a niendutent hmirinz the expenditure for emplovees 
and attaches to a fixed amount per day has imposed upon this body the duty of estab-
lishing a precedent. Iu appointing einp,oyee-4 care must. he taken that qualibcatiun 
and fitness for the positions they are appnnitxd to fill should he the primary consider: -
tion, for unless we surround ourselies with intelligent and competent help the will he 
unable to transact the business coming before us, and by using judgment in the selec-
tion of these employees the work of the sea- ion can be materially expedited 


Do those things which you in vonr own mind believe to be ri;ht, and you will 
have done your full duty to the State. I want all to know and believe that your 
Speaker is also your friend, twilling and anxious to assist you in every legitimate way, 
helping you, if i can, over the rough places and obstacles of legislation ; ever endeavor-
ing to enforce the rule of fair play. the principles of the square deal; anxious that no 
section should receive benefits at the expense of another, but that we all, regardless of 
party, Aividd and will work tog-then fur our cutumou weal, for our coutmonwoalth 1 
trust and hope that the acquaintance which has begun will grotw aund ripen nnto eudur-
ing and lasting friendship 


NOMINATIONS FOR SPEAKER PRO TENT. 


The Speaker declared the election of Speaker pro tem. next in order. 
Mr Coghlan nominated the Hon. Geo. Dl. Perine of San Francisco. 
D1r, ltech seconded the nomination of Mr. Perine. 
Mr. Stuckenbruck nominated the Ilon. E. N. Baxter of illariposa. 
Mr. Juilliard seconded the nomination of Nlr. Baxter. 


There being no further nominations, the Speaker declared the nomi-
nations cloA. 
The roll was called, with the following result 


For Perine—Dlessrs. Barndollar. Baxter, Reardslee. Beatty. Beban, Bohnett, Butler, 
Callan. Cattell, Coghlau, C'ogstwell. Collier. Costar, Cronin, Cullen, Dean, Drew, Feeley, 
Flawelle. Fleisher. Gerdes, Greer. Grifliths. Hammon, Hanlon. Ilaris, i-iawk. Haves, 
Hewitt, Hinkle. Holmquist. Johnson of Sacramento. Johnson of Snu hi eo. Johnston 
of Contra Costa, Nehoe. Leeds, Dlacauley, McClellan. McManus, DIelrose. Moore. 
Dlott, Nelson, Otis, Pueh. Pulcifer. i:ech. Rutherford, Sackett, Schmitt, Silver, 
Telfer, Transue, Wagner, Whitney. Wyllie. Young, and i\Ir Speabi r 0S, 


For Barter—Dlessrs. Black, Collum. Gibbnns. Gillis, Hopkins. Irwin, Johnson of 
Placer. Juilliard. Lightner. Maher. Mendeuhall, lldom. O'Neill, Poslcy. I'reaton, 
Stuckenbruck, Wehber, Wheelan, and Wilson-19. 


The Speaker announced the vote of each candidate, a.nd declared 
Hon. Gco. Dl. Perine of San Francisco duly elected Speaker pro tent. 
of the Assembly for the thirty-eighth session of the California Legislature, 
he havinl; received a majority of all the votes cast, and appointed 
Messrs. Coghlan, Stuckenbruck, and Baxter a committee to escort 
Speaker pro tem. elect Perine to the bar of the Assembly, where he took 
and subscribed to the following oath of office: 


OATH OF OFFICE 


I do solemnly swear that I will support the Constitution of the United States and 
the Constitution of the State of California, and will discharge the duties of the office 
of Speaker pro tem. of the Assembly according to the best of my ability. 


NOMINATION OF CHIEF CLERK. 


The Speaker next declared the nomination and election of Chief Clerk 
of the Assembly in order. 


Mr. Sackett placed in nomination for the ollice of Chief Clerk of the 
Assembly Mr. Clio Lloyd of Santa Barbara. 
The nomination of 111r. Lloyd Nvas seconded by Messrs. Cogswell and 


Johnson of Sacramento. 
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ELECTION OF CHIEF CLERK. 


The roll was called, with the following result: 
For Lloyd—Mesars. Bnrudollar, Baxter. Beardslee, Beatty, Behan, Black, Bohnett, 


Butler. Callan, Cattell, Coghlan, Cog%well, Collier, Collum, Costar, Cronin. Cullen, 
Dean, Drew. Feeley. Flavelle. Fleisher, Flint, Gerdes. Gibbons, Gillis. Greer, Griffiths, 
Hammon, Hanlon, Ilans, Hawk. Hawes. Hewitt. Hinkle. Holmquist, Hopkins. Irwin, 
Johnson of Sacramento. Johnson of San Diego. Johnson of Pincer. Johnston of 
Contra Costa, Jtiilliard, I{ehoe. Leeds. Lightner. Macauley. Maher. McClellan, 
Me'Ianus. Melrose. Mendeuhall, Moore. Mutt. Nelson. Odom. Otis, O'Neill. Periue, 
Polsley. Preston, Pugh, Pulcifer. Rech. Rutherford, Sackett, Schmitt. Saver, Stuck-
enbruck. Telfer. Transue. Wagner, Webber, Wheelan. Whitney, Wilson, Wyllie, 
Young. and Mr. Speaker-73. 


Whereupon the Speaker declared Mr. Clio Lloyd duly reelected Chief 
Clerk of the Assemble. and directed that he appear before the bar of the 
Assembly, where he took and subscribed to the oath of office. 


OATH OF OFFICE 


I do solemnly swear that I will support the Constitution of the Unitetl States and 
the Cnimitutu,n of the State of Califurnia, and discharge the duties of Chief Clerk of the 
Assembly to the best of my ability. 


ELECTION OF SERGEANT-AT-ARVS. 


The Speaker declared the next order of business the nomination and 
election of Sergeant-at-Arms of the Assembly. 


'Mr. Johnson of Sacramento placed the (lame of John T. Stafford of 
Sacramento County in nomination for the office of Sergeant at-Arras of 
the Assembly. 
The nomination was seconded by Mr. Drew. 
The roll was called; with the following result: 


ForStaf/ord—Nessrs. Barndollar, Bavter, Beardslee. Beath•, Beban, Black, Bohnett, 
Butler. Callan. Cattell. Coglibin. Cogswell, Collier. Colluiu. Costar. Cronin. Cullen, 
Dean. Drew. Feele%. Flarelle, Fleiclier. Flint. Gerdes. Gibbons, Gillis. Greer, Gridiths, 
Hammon, Hanlon, Hans. Hawk. Hares. Rewitt, Hinkle. Holmquist, Hopkins. Irwin. 
Johnson of Sacramento. Johu-,on of you Dipen. Johnson of Placer, Johnstou of 
Contra Costa. Juilliard, Kehoe, Leeds. Liehtuer. \Iacattley. Maher, McClellan, 
McNlaniis, Melrose. Mendenhall. Moore. Mott. Nelson. Odom, Otis. O'Neill. Periue. 
Polsley. Preston. Pugh, Pulcifor, Rech. Rutherford. Sackett. Schmitt, Silver. Stucken-
brucl;, Telfer. Trauaue, Wagner. Webber, Wheelan, Whitney, Wilson. Wyllie. Young, 
and Mr. Speaker—i9. 


The Speaker thereupon declared J. T. Stafford duly reelected Ser-
geant-at-Arms of the A,•-emhly. 


'Mr. Stafford presented himself at the bar of the Assembly and took 
and subscribed to the following oath of office: 


OATR OF OFFICE. 


I do solemnly swear that I will support the Constitution of the United States and 
the Constitution of the State of Calitornia. and diccbarce the duties of the office of 
Sergeant-at-Arms of the assembly accordine to the best of my ability. 


NOMIXATIONS FItR iirNUTE CLERK. 


The Speaker declared the next ordt•r of business the nomination and 
election of Minute Clerk of the As-zenihly. 


Air. Rutherford placed iii nomination H A. Harper of El Dorado. 
DIr. Leeds seconded the nomination of Mr. Harper. 


ELECTION OF MINUTE CLERi:. 


The roll was called, with the following result: 
For Harper—Dfessrs. Barndollar. Baxter. Beardslee. Beatty. Beban, Black. Bohnett, 


Butler. Callan, Cattell, Coghlan, Cogswell, Collier, Collum. Costar, Cronin, Cullen, 
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Dean. Drew, Feeley. Flarelle. Fleisher. Flint, Gibbons. Gillis, ( seer, Griffiths. 
Hammon, Hanlon, flans. Hawk, Ilayes. Hewitt. (Hinkle, Hopkius, Irwin, Johnson 
of Sacramento. Johnson of San Diego, Johnson of Placer, Johnston of Contra Costa, 
Juilliard, Kehoe. Leeds. Lightner, \Iacauley, Maher, McClellan, McManus. \I-rlrose, 
Mendenhall, Aloore. Mott Nelson, Odoni. r)tis, O'Neill. Perine. Poslov. Pugh, Pulcifer, 
Rutherford. Sackett. Schmitt. Silver. Stuckenhruck. Transne. Wagner, Webber, 
Wheelan, Whitney, Wilson. Wyllie, Young, and Mr. Speaker-74. 


The Speaker thereupon declared H. A Harper duly elected Minute 
Clerk of the Assembly. 


Mr. Harper presented himscrlf at the bar of the Assembly, and took 
and 6ubscribed to the following oath of office: 


OATH OF OFFICE. 


I do solemnly swear that i will cupliort the Constitution of the Unit('.(] States and 
the Constitntiou of the Mate of Califoinin, and discharge the duties of Minuto Clerk 
of the Assembly to the best of my ability. 


RESOLUTIONS. 


The following resolutions were offered: 
By Mr. Rech: 
Reso/t;cd, That the Chief Clerk be and he is hereby directed to inform the Senate 


that the Assembly has organized by the election of the following officers, viz.. 
Speaker—P. A. Stauton. 
Speaker pro tern —George, Al. Perine. 
Chief Clerk—Clio Lloyd. 
Sergennt-at:-Arms—J. T. Stafford. 
Minute Clerk—H. A. Harper. 


The resolution Iva,, read. and on motion adopted. 
By Mr. Johnson of Sacramento• 


Rcsolred, That the standin(t rules of the thirty-seventh session he and the same 
are hereby adopted as the temporary rules of this House until otherwise ordered. 
with the following changes, to wit: "1flpJ" shall be inserted in lieu of " 1907," 
wherever these tatter figure& occur. 


The resolution was read, and on motion adopted. 


TF51PORAaY htn.F.s of •rirE Asse.Nfnr.r 
1. Hour of .1fectuig. 
The sessions of the (louse shall be daily ( Sundays excepted), beginning at nine 


o'clock and thirty nrinutes .t. )f. Until February G. 1f(k), adjournment shall be taken 
at twelve o'clock and thirty minutes P. m , and after said date a recess shall he taken 
at said hour to Liyo o'etock 11. M.. unle.s otherwise ordered by a cote of the House. 


2. Order of Businc's ,• 
1. Roll Call 
`_'. Pra.\er by the Chaplain. 
3. Uending and Arwroyal of the Journal. 
4 Presentation of Petition., 
!i Iteports of Standing Committees 
r7,. Reports of Select Committees. 
7. Messages from the Governor 
,q. Me,.ages front the Sena(-e 
;) Introduction nu(1 h(Gorenee of Bills. 


14). Motions and Resolution 
11. Special Orders of the Day 
1^ Unfinished Businv s of the Preceding Day 
1:3 Busiuess oft Special File. 
14 Business on (, enet:nl File and Third Reading of Bills. 


3. Reports of Commillrr on Iiwirosscd and Enrolled Bills 
It shall be in order for the Committee oil Engrossed and Enrolled Bills to report 


at any time. 


4. M(ssagcs from flit Governor and 5cnatr,. 
Alessagec from the Covernor and from the Senate may be considered at any time 


by a vote of the House 
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5. Petitions to be Yreaentecd, tcvth a Brief Statement of Ormtentx 
Petitions. uiemorial•, null other papers addressed to the 1lnuge. shall he preseuted 


by the Speaker, nr by a meniber to III-, place A hrief •tatanient of the contr:nts 
thereof shell be made te•rhally by the introducer. They shall not he debated oil the 
day of their being presenrod. but shall be on the table, or be referred, ns the llouse 
shall determine. 


G. Int?oduction and Rcudrng of 1ltllx. 


Any member desiring to introduce a bill shall rise in hl, place and address the 
Speaker•, and upou being recog mZ(.d shall present- the same. It shall then Ile num-
hered and read the first time nt the Clerk•c dc••k and referred ton standing vom-
mittee, alit] he printed. and ;1 copy placers upon the deck of each member. E% cry 
bill shall he rend at length on three 'eteral da}e provious to its haecnge. unles• it) 
case of ur ency two third, of the 1-Iou,e shall, by vote of nctc and nos.,, dispense 
with this provtanu. The Spenl.er .hall give notice it each reading whether It lie 
the first, second or thitd. and no hill shall be. rend at either reading until the Flouse 
has so determuied by a lots All bills to appropriate money for continzeut purposes 
shall he preseuted by t11e Committee on Ways nod Jlenns. The chairman m• clerk 
of each c•oinnuttee of the Al "' nli'b '11,111 notify the author of any bill nr Ilrr„reeding 
pending befure such committee of the hour and place of hearing or acting upon -ueh 
bill or prnceeding. 


I. Intioduction of Bills by Commitfc,-


Any committee may nihodiwo •I hill appertaining to any subject •c oming It .thin. 
its consideration. whereupon it shall be tread the lit•>t time and plrIved upon the 
prover cecoud-reading file When such a bill is de'I'lle1 to he a Substitute for one 0r 
niote hills. the lolls fol which it Ic slob a suhstilute .hall. In• :1 In:i3r,rity 
Vote of the 110111•, he doNnled withdrarnit, and shall not. appear upon the the b poll 
the introduction of n bill h}' a committee. it sb;ill he. nnnibered as it now hill, ordered 
printed. soil placed upon the A s(,wbly the for further action 


S Uispoxitton of Soiwtc lulls 


11-hen a Senate hill has been recoiled by the Ilou,e, with a nit— an e , univi ncin 
that the vane h:is jw,•ed the •'euate. such bill shall be relelred to a 'tanihue com-
nuttee, piollded, hon' , cri, that when a ~allure bill 1, recertcd. the ploii,Inn: of 
which are Identical with those of :in Assenibly hill which hoc alrcad• been enn.ideved 
and reported by n C.) IIIt)11itPP of the llouse. cuc•h tienahr bill 111011 he Suh.tttuted for 
the _lssemlllV hill lth-• iartet beiuz eonsuleled withdrami). ahnll [nice the S:Ime 
piaee upon the A scinbly file. and be eousldol-.'d a. bnving rocetVed tit'! •ante recoui-
unrnddtiuu of the .lssombl• oonimiUee, piurided, thnt the fact thal the bills we 
identical shall be enterod lit tit,, Jourital. 


9. Jcmlt Bevoltrtioo and ("Juxtillitionat :l mrndlllelitx 


Joint iesolimonS Shrill be h•enh`d the same ns hills; Illorrdcd that they shall be 
read but once, and that after they hate beet) reholted by a committee. and plorlderl 
further. that tha n\es and nos, shall not be called upon then• nthlphon, unless 
regularly demanded. Proposed urnendments to the l;onstitution shall be treaters the 
same ; 1-• hills, procidcd, they shall he rend but once. and only after• they shall have 
been reported by a committee. 


10. 1'luercdmjtg Twwhing Appluptiatirne of Jlonry to be Constdcted to CwnmJlce 


of the 11 -holr 
All lulls making appropriahone of money shall be cntl-I der-ld in ,1 Conuuittea of 


the Whole Llouse while ou set reading, and no addihou to auk approprumou 
shall he mnde out of Committee of the Whole 


11. Refcrrare•c of dtttlx 
No dehate shall be allowed nu and motion to refer a bill or resohitiun t0 a corn-


mtttee The NpeaLer shall tirst indicate to what conimitteN a bill or resulution .)light 
to be referred, and it shall be so referred, un1e,S upon a motion. without debate, 
the llouse by a majority Note refer it to some other cotnniittee 


12. Refcimig With Npceial Instii0ionx 
A hill or resolution nwy be committed with special instructions at any tune after 


the third reading has been ordered 


13. Order of -1lahulg file. 
l'pon the introduction of lulls then Shall be tread the first time•, and referred to 


commit[eeS as piwided in Rule (.; Wheu reported back they >ball he placed upon 
the I.euernl Vile. to ho lo- pt bV the Cltn-k. a• follows All hills when reported to 
the House by the committees shall bo placed at the font of the secnnd-re,idiug hle. 
in the older in witch the reports are imule, and attet the secouri reudrtlg they shall 
be placed at the foot of the third-reading file. in the order of reading, and precedence 
stiall be given it) the eonodeGlhou of hills in the following order Third-Keadmg 
File and Second-Readiur File, unless otherwise ordered by a two-thirds vote of the 
House. The Clerk shall post. In a Conspicuous place in the chamber, a daily State-
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meut of the bills on the General File, setting forth the order in which they were 
filed, and specifying the alterations aris'•ug from the disposal of business (,.tell day. 


14. Order of Making Special File 
The Clerk shall. from time to time, make up a file, to be known as the Special File, 


on which be shall place bills relating to appropriations for the support of the State 
goiernment and State institutions, reienue, election laws and constitutional amend-
ments, ro the order aimed, and in the order in which the same may be reported to 
the AssemLly, and he shall place no other bills thereon, nor shall any bill on the 
General File be substituted for any bill thereon. 


15. Tul ing L%p Bills Out of Order. 
R'lien a member shall ask leave to have it bill taken up out of. its regular order, 


he shall ill making the inotion give the number and title of the bill, and its position 
oil the file. 


1C,. Engrossing and Eltrolluig Bills. 
The Engrossing and b;nrolling Clerk shall engross, and enroll. the bills which shall 


come to his hands for such purposes, in compliance with the provisions of Section 
539 of the Political Code, and in the order of time in which the same shall be acted 
upon by the House. Said Clerk shall be responsible for etery violation of this rule 
by his assistants or deputies: no Ch-ik of this { louse, or his deputy or assistant, 
shall demand or receive from auy pet-,on auy compensation other than that provided 
by law for any services performed by him in regard to the bills or preparation of 
bills before this House 


li. Bills to be liepwted hack Within Ten Days. 
All bills referred to any committer shall he by such committee reported back to 


the IIouse with its action thereon within ten days after such reference, unless the 
House, by request of such committee. shall otherwise order 


DUTIES Or SITAP:ER 


1S. To Cull the Ilouar to Oidci. 
The Speaker, or, in tits nbseuce, the Speaker pro tent , shall take the chair precisely 


at the lionr ❑ ppoiuted for meeting, and shall immediately call the House to order. 
In the absence of both the Speaker and the Speaker pro tem . the Chief Cleric, or in 
assistant. shall call the llouse to order. whereupon a Chairman shall be elected 
from among the ureinhers to preside. 


11). To 1'rc'serac Order; to Decide Pow/.v of Ordei; and May Speol.• to Same. 
Ile shall preserve order and decorum: may sneak to points of order in prefercuce 


to other members, rising from his seat for that purpose, and sh:ill decide questions 
of order. subject to an appeal to the House by tiny member, on which appeal no 
member shall speak more than once, unless by leave of the House 


20. To hate lhrection of Ili(, Hall; May Call Amil .ilcniber to the Chair. 
Ile shnll hate general direction of the hall. Ile shall have a right to mime any 


member to perform the duties of the Chair. but such substitubou shall not extend 
beyond an adjournment. 


21. To Sign k(:solation, Etc., Atle8ted by the Clc)k. 


All acts, wldretises, nud joint resolutions shall be signed by the Speaker, and all 
writs, warrants, and subpunas issired by oiler of the House shall be under his hand. 
attested by the Clerk. 


22. May Order the Galletie.v and Lobby Cleared. 
It) ease of nay disturbance or disorderly conduct in the galleries or lobby, the 


Speaker ( or Chairman of the Comwittee of the Whole Douse) shall have power to 
order the sanie to be clearod. 


i 1U't16S Or THE CL•'RGEA \1'-Al'-Amts. 


23. To Attend Sittings of dons,:; Serrc Proue.vscs. 
The Scrrgeanf-at-Arms sh.dl attend the IIouse during its sittings. to execute the 


Contm:ruds of the Speaker of the House, nud all process issued by authority thereof 
directed to him by the Speaker. I-le shall be sworn to keep the socrels of the 
llouse Ile -, hall also have.  supervision of all the attaches of the IIouse ( except 
the clerks at the desk, the committee attache-s, and the Page to the Speaker, which 
Page shall he under the exclusne supervision of the Speaker), nud shall he responsible 
for the performance of their duties, and shall hire power to suspend :toy atfachi• 
ender him for dereliction of duty, and shall report to the Speaker such suspension 
and the causes thereof; said attache shall not receive any pay during the tine(, of 
such suspension. The Speaker shall hive the power to relieve the attacW of his 
suspension, and shall have the power to remove any attache for incompetency or for 
willful neglect of duty. 
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24. Fees of Sett7cant-at-.l rats. 
The Nergeant-at-Arms shall recei.e for every arrest the suui of one dollar; for 


each day's custody and relPasement, one dollar ; and for traveling expenses for 
himself, or a special mes.euger, going and coming. ten cents per mile; but no com-
pensation xhall he allowed for the arrest. cnstodv. or releasenient of members under 
a call of the lluu.e, within the hunts of the Capitol grounds. All fees accruing 
to the Sergeaut-at-Arms for arrest. custody, and ielea.;e of members, shall be paid 
by the members so arrested. held in custody. and released, unles excused by a vote 
of the house. And when it member shall be excused by the House, the Sergeant-
at-:1rms shall not be allowed any fees for the arrest. 


25..Istiblatit kerpcaid-at-1ints to be Doorkeeper. 
The Assistant Sergeant-at-Arms dial] be the Doorkeeper, and shall be sworn to 


keep the secrets of the Flouse. 


26 Sttoiding Cntantatcca. 
The Standing Committees of the House shall be as follows: 
1. A Committee on Agricniture. to consist of seven tuembers. 
21. A Committee on Attaches and Employes, to consist of seven members. 
S. A Committee on Bauls and Ranking, to coustst of five members 
4. A Committee on Building and Loan Associations, to consist of seven members 
:r A Committee on Claim-.. to consist of .even members. 
6. A Committee on Commerce nnid Navigation. to consist of nine members. 
7. A Committee on Commissions and Public Expenditures, to consist of seven 


members 
8 A Committee on Contingent Expeu.es and Accounts, to consist of seven 


members 
tl. A Committee on Constitutional Amendments. to consist of seven meinbetc 
10 A Committee on Contested Elections, to eonsixt of se.eti members. 
11. A Cummittee on Corporations, to cousmt of nine members. 
12 A Committee on Counties and LLuuty Boundaries, to consist of nine members 
13. A Committee on County and Township governments, to consist of thirteen 


member,. 
14 .t Committee on rmiries and Dairy Products. to consist of nine members 
1:,. A Committee on Eleetion law,. to eou•ist of seven members. 
1G. A Committee on Eilucation. to consist of nine memhers 
17. A Committee on Eugrossment and Enrollment. to consist of seven members. 
38. A Committee on Frnit and Vine Interests, to consist of seven members 
19 A Committee on Posh and tame. to consr-t of eleven members. 
20. A Committee on Federal Relations. to consist of seven ruembers 
21. A Cummittee on Governor's Messnges, to consist of five members. 
22. A Committee on Immierntiou. to enusist of nine members 
23. A Committee on InaaraneP and Insniance Laws to eon-6-i-t of nine memhers 
24. A Committee on irrigation, to consist of nine members 
25. A Committee on Judiciary, to Ciiusist of twenty-oue members 
26. A Committee on Labor and Capital. to ennsist of nine members 
27 A Committee on Levees and Itiver Improements. to coustzt of seven members. 
28. A Committee on Manufactures and Internal Improvements. to consist of seien 


members. 
20. A Committee on Mileage, to consist of fire memhers. 
80 A Committee on Military Affairs. to cou,ist of seven mombPrs.. 
31. A Committee on Mines and Mining Interests, to ennci.t of nine members 
82. A Committee on \luuiupal Cot porations. to caut.dst of seven members. 
33 A Committee on Oil Industries and Coil \lining Interests. to consist of nine 


members. 
34. A Committee on Public Buildings and Grounds. to consist of Pleven members. 
35. A Committee on Public Health and Ounrantiue to eoncist of wven members 
3G. A Committee on Public Lands and Forestry. to consist of seven members. 
37. A Committee on Public Morals, to cou.ict of nine members 
38. A Committee on Public Printing. to consist of seven members 
39. A Committee on Public Worts. State Capitol. and Parks to consist of seven 


memhei s. 
40. A Committee on Pnblic Charities and Corrections, to consist of seven members 
43. A Committee na Reform of the Civil Rervice. to consist of five members. 
42. A Committee on Retrenchment and Deform, to con-eist of seven memlicts 
43. A Committee on dte%enue and Taxation. to consist of nine members. 
44 A Committee on Revision and Reform of Laws. to consist of nine members. 
45. A Committee on Roads and Highways, to consist of eleven members 
46. A Committee on Rules and Regulations, to consist of five memhers. one of 


whom shall be the Speaker. 
47. A Committee on Late Hospitals and Asylums, to consist of eleven members 
48. A Committee on State Library, to consist of five members. 
41.1. A Committee on State Prisons and Reformatory Institutions, to consist of nine 


members. 
50 A Committee on Swamp and Overflowed Lands and Drainage, to consist of 


nine members. 
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51. A Committee on Universities, to consist of seven members. 
52. A Committee on Ventilation and Acoustics, to consist of five members 
53. A Committee on Ways and Means. to cougist of fifteen members. 
The Can Francisco 1leleration. to whom may be referred matters of interest in 


particular to the City and Cournty of San Francisco: but not to the exclusion of the 
jurisdiction of other committees. 


27. Ctontiuitlees to be Appointed by Speaker. 
All committees shall be appointed by the Speaker. unless others ise ordered by the 


House. 


23. Committee on Contested Elections. 
It shall be the duty of the Committee on Contested ISlectious to examine and report 


upon the certificates of election or other credentials of the members returned to 
serve in this House. and to tale into their consideration all snch petitions anti other 
matters touching elections and returns as shall or a ay be presented or come into 
question and he referred to them by the House. 


29 Conimiltre at Tl'ays and .)leans. 
It shall i-e the duty of the Committee on TT-a%s and Means to take into consulera-


don all reports of the State Officers and State Boards or State Commission-. and all 
propositions relative to the revenue of the State. as may be referred to them by the 
Assembly. to inquire into the state of the revenue and expenditures of the State. and 
report from time to time their opinion thereon. All bill- for the appropriation of 
money. which were not at first reterred to the Committee on Rays and \leans. shall 
be reported to the House by the committees having them under consideration. and 
shall thereupon. without nintion, be ri-farred to the Committee on 11'ays and •Iettnq: 
and said committee shall consider stud report thereon the amount of appropriation 
required. but such bill shall retain its place on file pending its consideration he said 
Committee on Rays and Means. The Committee on Rays and \leans shall. from 
time to time. at least once in two seeks, report to the i-Ionge the exact condition 
of legiglatiou inrol ilia appropriations, and the aggregate amount of all the proposed 
appropriations pending. 


80. Connntittee on Commissions and Public, Expenditures. 
It sliall be the duty of the Committee on Commis ions and Public Expendituips to 


ascertain whnt t3tnto commiaions. institntions. or hoards. if any. can be nbohghed or 
consolidated with advantage to the public. in iiew of a more economical ndministra-
tion of State of ams: to nscertain what expt-udituras and salaries of the callous 
public offices and institutions can he advantageously seduced or digcnntinaed, to 
prepare and report to the Assembly such hills or resolutions as may be required to 
carry out the recomtuendations of the committee. 


$1. Committee on Engrossmetit. 
It shall be the duty of the Engrossing Committee to compare all bills ordered or 


considered engrossed by this House with the engrossed copies thereof: and before 
they pass out of the possession of the House. see that the eulermsed bill is a true 
copy of the oricinnl. with suLh ameutlmentq as mtiv have been made thereto. and 
said committee shall qee that all engrossed bills are reporter) hack in the order in 
which they were ordered engrossed 


32. C'ontnitilee on Retistim and licfornt of Lanes. 
It shall lie the duty of the Committee on Revision and Reform of the Law to take 


into consideration all petitions. hills. and iesolntions touching the revnnion and refuim 
of the existing laws of the State of California as shall or may he presented or come 
into question and be teferted to it by the Assembly 


33. Ctonimttice Erpenditrnce. 
No committee shall be permitted to incin• any expense by vrsitin^ tiny part of the 


State on official or littler business. without first obtaining leave of the IAouge by a 
two-thitds vote of the members thereof. 


34. Conintittee of the Wholc Horse. 
In forming a Committee of the Whole House. a ebairman. to he named by the 


Speaker. shall preside Bill-. committed to a Committee of the Whole House shall. 
in Committee of the Whole, be read by sections. All amendments shall be noted and 
reported to the assembly by the chairman. After dieing reported to the assembly, 
the bill shall again be subject to amendment before it vote on the report iq taken. 


35. Raley in Continit(fe of the Whole. 
The rules of the Assembly shall be observed in Committees of the Whole. as far as 


may he applicable. except hmiting the time of speaking, and except that the ayes and 
noes shall not be taken 


3G. Motion to Rise Decided Without Dclittle 
A motion that the committee rise gtlall always he in order. and shall be decided 


without debate. 







Jan. 4, 1909] ASSEMBLY JOURNAL II 


37. Reference of Bills. 


When a notion is made to refer any subject. and different. conimiitee, shall be p10-
posed, the gnestio❑ shall he taken in the following order-
The Committee of the IN, hole House. 
A Standing Committee 
• Select Committee. 


38 Culling llennbeis to Ondcr Whi-ii %'nuutegnessing 11'711cv 


If auy ntei Cher, in speaking or otherwise. transgresses the rules of the House. the 
Speaker ~ hill. or au, nieuther nia,, e,ill to older: ill which case the member so 
called to order shall i11imedialely sit down. unless permitted to exploin: and if called 
tc order b} a meniber. . tich Member shall nuuuadiatc•Iv sate the point of ordi•r. If 
the pout of order be sustained by the Cbair. the member shalt not be allotted to 
proceed, but if it be not •a-tnined, then lie shall tide permitwd to zo 011. 1?very such 
decision from tiie Chair shall he subject to in appeal to the House. but no discussion 
of a question of order shall he allotted, unless an appeal be taken front the decision 
of the Chair. 


3;). Spe,tl rr to Decide Who is Entitled to the Floor. 


When two of- more memhers shall rise at once, the Speaker shall amine the weniber 
Who is first to speak. 


40. Older of Npeahmg to Qucstmnns. 


Ftert member, when he speaks, -hall, standing in his place, address -Mr Speaker." 
and when he has finished he shall sit dow•u No memher shall speak more than 
trice during the consideration of any one question, of whateree nature, on flit• same 
day ,aid at the ~anus SraCe of proct4 do cS, v ithout loaf•,• t,eme cianted. ew pt the 
author of n bill or rrsolut[ou, or motet• of a quttStion, who shall have the right to 
elose the dehate. No memher Stull[ h,• :1110 .ed to Shenk uwte titan ( tilt(, ( 2U) 
minutes ttpOn an, question, c\cept b} leave of the ( louse. 


41. Called to Ordr'r fc,n Of%cvixtic ll-and.•, in Debutc. 


If ant member be called to order for ofPensitc N%ords spoken ill debate. the pelsuu 
calling, 111111 to order , hall leporr the ttnrd< em-opl ,!d to, and they shill he taken 
down ill wining at tlfe t_lerl,s table, and if.,nieuiher -, hall be held to anstter, or- be 
subir•et to ecosiu•e of the• Iluu ,o, for lamninge tied in dehate, if any memher• has 
spoken or other hugnwss h,1s interteaed after the word., spoken and before ev_ep-
tion to them shall hate been taken 


4`_' P,,-P ,sQwd L'.i'ptaimtom 


.any mtvubei nta, rte to explain a matter persou.il to himself. \\-[Illleatd of the 
than•. hill Shnll nut dl.eus n gue.non ill such e"phrwition 


43 Jlnhona to be Slated by Speat ,v Nlvill 1w Reduecd to 11 ritwg of May Lc It 04-
(11,111 u. 


No motion shall be debated until the same be wxouded and distinctly aunouneed 
by alt? Speaker: and it Shall he reduced to uniting, if de,ired by life Speaket. or 
all, nu•nlher. and he read by the (' Ierl:. before the- saran shall be debated. A (notion 
may be nithdrawn. I,%- le,tte of the Motive, at ant• time before amendinent or decision. 


41 Motion to , ldymin. 


A nfotcuu to nd,oaru Shall nlwn,. be in ardor. except. Burin; ioll call The Clerk 
Shull cute[ oil lilt, Journal the panic of any uteufber moving all ad,tou[unleM, ,rho 
the hour at MoOk the niotioit tins ndade 
When a n[ollou is nude and S onded to adjourn, it shall he in ortler for the 


Speaker. hefote Butting ( tie yue-tiou, to pernut any tneuthef to ' trtt, an, fact to the 
House relating to the condition of the buslue's of the Llonge, winch ttould •;eent to 
render it iniprolnrr to adiouru at that tinw. SnO11 Staterneut, hotteter. shall not be 
debatable. and melt stiteafent or Statement, >hull not, nn tun, ca'e. occupy lanre 
than two ruinutes 


Concurr,•nt resolutions fei ndioufni nc•nr •foie dic shall in all enseS, wlit ther orig-
inatnig in the Ilonse or eoming front the Senate, he referred to the Curunuttee ou 
IN'its and ,,\leans That curuinittop shall report upon ant• such conenrrd•11t resnbl-
tion not later than the next legislatrte day, and with regard to the status of the gen-
eral appropriation hill and tax levy. 


45 idicccdrucc of Motiwoi Duting Drbutc. 


When a question is under dehate. or before the [louse, no motion shall be recened 
Lut TO MIJOUra, to lay on the table: for the pretiouc question • to postpone to a 
day c•eiftua, to conniuft or ,uuend, to postpone indelutitely: which Seu•t.il 11100011 , 
shall lime preeeden,•e iii the older ill tthnch they are monied, but the first tutee shall 
be decider[ without debate: aura no motion to postpoue to a day certain. to commit, 
or to poatpone iudeliuttel,, hein; decided, shall again be allotted on the same day 
and at the sitar stage of the proceeding,. A motion to strike out the enacting clause 
of a hill shall have preference over a motion to amend, and, if carried. shall he 
considered equivaleut to its rejection a dilatory motion shall not be considered 
intervening business within the meaning of parliamentary usage. 
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46. Pierion•s Que.Ytion. 


The precious gne-don shall be in this form • "Shall the main quegfuau be now 
put And its effect, whcu •usta fined h} a tn•t.iorily of the member: present• shall 
be to put •uu end to all debate and bring the (louse to a cote on the question or 
questions before it 


47. Qncstlona of Oider diter Prcriow, Qutwion ie Oadcred. 
111 incidental questions of order arising after a motion is made for the precious 


question• and pendinur such motion or pre iious question, shall be decided ( wht•ther 
on appeal or otherwisei aithoiA debate • pir,rtcictl, tbat after the precious question 
shall hate been oidrred, ten muuntes shall hr! allowed for ezpbuuaticm of the [natters 
covered by the, precious questiou, of which lice minutes sball be given to the member 
moving the precious question, and rice minutes to those opposed thereto. 


4S. Prcriocs Question Dtnuandcd 


The previous question shall only be put when demauded by three members 


49. Qnestioni Indefinitely Postponed. 
When a question is postponed indefinitely, the same shall not again be introduced 


during the session 


50 D11 1s1011 of Qucsliotls. 
An%. niember nine call for a do ision of the question, which shall he divided if it 


comprehend propositions in suhst,inc•e So distinct that, one being taken ,ix-oy, a 
substantive proposition shall remain fur the decision of the IIouse A motion to 
strike nut being lost. shall preclude neither a motion to add to nor a motion to strike 
out and insert. 


51. Sitb.stitutc. 
A substitute shall he deemed and held to be ,in amendment, and he treated in all 


respects as Stich 


52. Niib jets Different front the One Under Consideration 
No motion or proposition on a subject different faoui that under consicietation sliall 


be admitted as an amendment. 


53. Punting of Bills 
Fixe hundred copit:s of all bills shall be printed. The Ret_eaut-at:.lrnis shall he 


required to certify to the reception by the (louse of all such printed matter, an,] the 
quantity thereof. 


54. 1'ninling Extra Number of Bills. Etc. 
A ptopositit.n to print an extra number of any doc•unrt•nt or other matter shall lie 


on the table one day for consideration, unless otheiwise ordered by consent of the 
House. 


55. Pointing of Maps 
Slaps accompanying, docnmonts shall not be printed under the general order to 


print• without the special direction of the House 


50. Fillino Blanks 
In filling tip blanks the least sum and Shortest time shall be first pat. 


N. Priority of Business. 
All questions relating to the priority of business shall be decided without debuts 


58. li'cading of Papcns. 
Wben the readiug of a paper is called for, except pe,titiong, and the same is Objected 


to by a member, it Shall be determined by a cote of the Hoatie, withnut debate. 


59 1°oticc of licconsldcralion 
Ou the day sncceethng that on [which a final vote on tiny hill or resolution has 


been taken .aid cote may be reconsidered on the motion of any nu+•nlber ; proi ided, 
notice of intention to niove such a teconsideration shall have been „iven on the day 
on chichi such final vote was taken, by a meutber cotina %x ith the ma•iority ,, and it 
shalt not be in order for any member to move a r--consideration on the day on which 
such final core was taken. Saic] motion of reconsideration sliall have precedence otter 
every orbsr motion. except a motion to adjourn. No notice of reconsideratiou shall 
be in order on the day preceding the last day of the session 
No inotion to reconsider shall be adopted, except upon a roll call, and it Shall 


require forty-one totes to adopt the motion. 


60. Elections by lgousc. 
In till cases of election by the House the cote shall be taken 14va rove. 


431. Calling ! lcs and Tors. 
The aces stud noes shall he taken on the final passage of all bills, and when called 


for by tbree members on other questions, and every member within the bar of the 
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House, when his name is called, shall ( unless for special reasons he be excused) 
declare openly, and without debate, his tote. In taking the aces and noes, and upon 
call of the House, the names of the members shall be taken alphabetically. and the 
Clerk shall enter on the Journal the names of those demaudiug the aces and noes 


62. lfembcis at Clerk's Desk. 
No member or other person shall remain by the Clerk's table while the ayes and 


noes are being called or while the votes are being counted 


63. Voting on Question When Interested. 


No person shall vote on ant question in the result of x%liieb he is personally inter-
ested or involved. 


64. Dirision and Count of House. 
Upon it division and count of the house on any question, no person without the 


bar shall be counted. 


1i5. Explaining or Changing Dote. 
No member shall be allowed to explain his vote or discuss the question while the 


aces and noes are being called, and no member shall be allowed to change his tote 
after the vote is announced from the chair. 


GG. Call of the Ifotse. 
Upon a call of the House the names of the members shall be called over by the 


Clerk, and the absentees noted, after which the names of the absentees shall again be 
called over The door shrill divii be shut, and those for whom no excuse or insuffi-
cient exenges are made, mnv, by order of those present. lie taken into custody, as 
they appear, or may be sent for and taken into custody by the Sergeant-at-_bins 
wherever to be found, or by special messenger, to be appointed for that. purpose III 
the absence of a (luorum• a majority of the members ),resent may order a call of 
the house and compel the attendance of nbseutees in the mauner above provided. No 
recess can be taken daring it call of the house. 


67. Suspending and Changing Rapes. 
No standinc rule or order of the House shnil be rescinded or chanced without a 


vote of trio thirdv, and one day's notice bcin• given of the motion therefor-, proftded. 
that the Committee on Rules and Ret-ulations may at any time, except during it 
roll call. report a temporary rule pirotidin; for the consideration of any bill oil the 
files of the House belourinl; to either of the following clacses: 


1. Rills affecting the State -overnment, its revenue. its various departments or 
commiccions, or appropriations theiefor. 
2 Itills affecting county and township governments, or roads and biahways. 
i, Bills affecting town• city, city ;tad county governments, or the municipal affairs 


of the same. - 
4. Pills amending election or primary election haws. 
5. Constitutional amendments. 
G. Bill-3 amending or repealing the Codes or seetions thereof. 
finch h•uiporary rule sliall provide when :t bill so selected shall be taken up for 


consideration. :III(] the time when final tote sliall be taken thereou and pending 
amendments thereto. if there be any. 


It shall alwyaq he in order to call tap for consideratiou such report. The same 
sball be subieet to anwildntPnt b} the Hou3o. 
On the a-loptiou of such tt•inporary rule by the House by a two- third,; % otP thereof. 


if the bill be on third reading. and by a majority tote of the uietnbery elected to 
the House, if otherttisi. such bill shall thereupon be wade the special order for 
the tiro(. fixed therein. 
A rule of order may be suspeuded temporarily by :a tote of two third, of the 


members present• except that portion of Rule tl relating to third reading of bills 
A motion or resolution proposnte to increa•p or diminish a standing committee shall 
not be ndopted until the same has been ieferred to the Committee ou Rules :Ind 
Regointions 
The Committee on Rules and 11 egula ti oils may al-,o, at any time. report a teni-


porart rule or regulation for the consideration of the business oil the file, liattng 
regard to the couditiou of the business of the House When such temporary rule or 
regulation shall have been adopted he the house, it shall hnve the effect, for the 
time being, of I tauding rule, and shall he enforced by the Speaker. 


68. 1lcnibers absenting Themxclres. 
No member shall absent himself from the service of the House without the leave.-


of the Ilouse, except in case of stekne•s: and if any member or officer of the House 
absent himself without leave, his per diem shall not be allowed lam; but no mem-
ber shall obtain lease of absence, or be excused, without a vote of two thirds of the 
House. 


69. Persons Adnnntted to Floor. 
No persons. except Senators. State officers, Governors and es-Governors of States. 


Members of Congress, Judges of the Supreme or Superior Courts. members of the 
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press when accredited by their respective journals, ladies when specially invited by 
a memher of the Ilouse, shall be admitted within the Assembly Chamber, except in 
the gallw-ies, dnrin;; the session of the Hou-e: but a majority may have the floor of 
the House within the bar cleared of any or all such persons. The Speaker is charged 
with the enfurcemeot of this rule. 


70 Smoking tit /tall. 


No ,uioking shall be allowed within the Assembly Chamber during the session of 
the House. 


71. Parhomrntary llnlas. 


The rules of parltamentnry practiee contoured in Roberts' Rules of Order shall 
govern the House to all cases to which the} ire applicable. and in which the> are 
not inconsistent with the Standing Rules and Orders of the blouse and the Joint 
Rules of the Renate nod House of Assembly. 


72. Tise of Hall. 


The Room shall not be used for any public or private business other 
than logislatne, except by consent of a ma,torit.v of the House 


73 Pecs for lhitncasc,Y. 


1vitnesses summoned to appear before the House or nny of its committees shrill 
he paid as follows For each day n wunc-s -hall attend. the snot of two dollars; 
for each mile he shall travel in cowing to and going from the pince of e\aimnation, 
the sum of ten cents. No nulenge yhall he paid except where the witness has actually 
traveled for the purpose of giving testimony. 


74. Piutcsl of Mcnibcrs. 


It shall be in order for any memher or memhers to protest ngairist the action of 
the Douse, nod hale such protest enteted upon the minutes. 


7a. Fccs . 1110med is Cases of ConIrst. 
Wlieup,ver• in tit.- A-4,nrhlY. n conre-C is made for the -eat of any Assemblyman, 


no more than two hundred dollars shall be allowed as counsel fees to either side. 


76. Assiynnu•nt of _l.ltarh(s. 


The ('onimittee on Attaches and Employes shall assign the committee clerks and 
the official stenographers of the Ilouse to the inrious committees : prorided, that 
the Committee on Judiewry and the Committee oil 11-ats and Menns shall e.ich be 
entitlod to one clerk and one stenographer, to he selected by the chairman of those 
committees, rv•spectively 


All ai"ignuiems of committee clerks and alenogniplier- made by the Committee on 
.attaches and Employi•s raider thi- rule shall be reported to the House and entered 
in the Joutual. 


77. Iiitioduchon of Bills other 1'iftu•th Day. 


Oil or prior to the fiftieth day of file session the Speaker shall appoint a st.uuling 
Committee on Introductiou of Bills. to consist of lhr•ee memher•- 


All motions for leave to introduce hills after the fiftieth cla y shall he sent to the 
desk in writing, under the order of " hitr•odurtioit of Bills."' and at no otlwr time. 
The motion shall giie the title of the hill, and -hall be accompanied by the bill. 
The bill sbnll thereupon he referrer] to the Committee on Introduction of Bills. 
That cool [ lilt bull e\auuue hills reterred to it with particular refetenco to the 


question as to NvIiether thet•c• is already any bell to eitber house of the same character 
which might be amended to effect the result straight. and generally as to the advisa-
bility of uittoducing the nien-ure 
The committee A) all report upon each hill so referred to it ou the same legislative 


day. The report shall be made tit the conclusion of the consideration of the Sennte 
tipecial File 


'I'hc committee may, Ili its discretion. incorporate more than one bill in the resolu-
tion to grant lease to introduce, incorporating to the re-olutiou the utle (it' eat It bill in 
full. nud the roll sluill he called upon thi, adoption of tine rosulutfon without debate. 


If a division of the ituesUon is demanded upon the introduction of any particular 
bill, the division shall be allowed, and the roll called separately upon the bill 


7S. Porm for Introduction of Belle. 


When a hill is introduced and when printed amending an existing law. the new 
matter shall be uudersc•ored. and portions of the law proposed to fie onufted shall be 
included in brackets. plot idrd, hoir,•crr, that where the suhwet consists of na eutir ply 
new section. the words thereof need not he underscored, and that when any bill intro-
duced repeals au cslstillz law in ti hole, the matter repealed ❑e ... I not be nut in the bill 
AH bills reported favorably or for consideration. if reported with amendments, -hall 


be immediately reprinted, the new matter underscored and the parts of the law 
proposed to he omitted mclurled in brackets 


M Learc of Abecnce of Contmittce Visiting Public Institutions. 
When Ierire of absence shall be. granted any committee, special or standing, to 


visit public buildings or institutions. or for any other purpose, such leave shall be 
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granted only by a two-thirds rote taken viva voce, and no expenses or mileage of 
attachtss shall be allowed. No member of the Assembly shall accompany a committee 
as a substitute for a member thereof who declines to accompany the committee, 
without permission for such substitution being obtained from the Speaker applica-
tion for a leave of absence for it committee shall be made to the Assembly by the 
chairman thereof, by resolution, which shall give the name of the institutiou or 
institutions to he visited and brielly recite the occasion and necessity for visiting 
the same, tmether with the number of committeemen desiriu2 lenxe. 'Such resolution 
sha11 imwedinti1v, and without debate. be referred to the Committee on Rules and 
Regulations, with instructions to report upon the next legislative day oil the same, 
and whether the leave of absence can lie granted without interfering with the business 
of the Asseuibly. 


RESOLUTIONS. 


The following resolutions were offered: 
Be Mr. Costar: 


lecsolrt•d, that the Speaker be and he is herehy directed and authorized to appoint 
a temporary Committee on Mileage, to consist of three members. 


The resolution Was read, and on motion adopted. 


APPOINTMEN,r OF SELECT ciiyipirrTEI-'. 


The Speaker appointtd Messrs. Costar, Rutherford, and Flint as such 
committee. 


By 'Mr. Johnson of Sacramento: 


Resolved, That the Speaker be and he is hereby authorized to appoint a temporary 
Committee on Rules, to consist of fine ineinhei,. one of whom shrill he the Speaker, 
and that said committee IT and it is hei-by directed to report as speedily as possible 
rules for the government of the Assembly. 


Re,olution read. and on motion adopted. 


APPOINTMENT OF SELECT Coylytl'rTF.E. 


The Shenker appointed 'Ics•zra. Johnson of Sacramento. Transne, 
Beban, l;axter, and Mr. Spt akt:r as such committee 
By Mr. Schmitt: 


Resolrcd, That a committee of three he appointed by the Speziker to wait upon the 
Governor and inform him that the Assembly is orgauized and awaits ally communi-
cation he may have to wake to it 


Re-soliltion read, and on motion adopted. 


APPOINTMENT OF S1SLF.CT COMMITTEE. 


The Speaker appointed Messrs Schmitt, Greer, and Sackett as such 
committee. 


BY Mr. Leeds: 


A nFatE.•s. The Ilon. John J. lvyutt, meinhor of this House from the Fifty-tooth 
Distrvi t• is now awl will be for a eonsideiable time ':ouiilwd to his homy wwith a 
serious illness and unable to atthend to the urcanization of this Assembly; :in(] 


\\"tit:ep,s. Ilurmg the thirty-c,(ienth irsion the said John J. \\' watt bw his earnest 
and faithful appbcauou to hi. dtitlr.. and by his dt•4tinguished ability and rilie judg-
ment, earned the Iole and affection of his fellow members: now, therefore, he it 


lir,olied. That wo extend to the saal Iloii ,lohu J W.Yatt our sincere •'ympatby 
and bt•st wishes for a safe and speedy recovery : and be it further 


k(.eollyd. That the eouury eletic of Voob•rv•i Comity lie and he is hereby author-
ized to admiulsier to the stud John .) N\'yatt the oath of othre as a nieuiber of the 
As,euihly from the Fifty-ninth lwtrict. and the Cleik is duectcd to forward to the 
said Johu J. Wyatt, and to the said couuty clerk of Monterey County, a copy of this 
resolution. 


Resolution read, and on motion adopted. 
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RFQUEST BY SPEAKER. 


The Speaker requested that all members inform him as soon as pos-
sible of the committees to which they desired to be appointed. 


ADJiililtNN1ENT. 


At one o'clock and fifty minutes P. AI., on motion of Mr. Johnson of 
Sacramento, the Assembly was declared adjourned until eleven o'clock 
A. -•I. of Tuesday, January 5, 1909 


IN ASSEMBLY. 


ASSF -MBLY CIIANIBI R, SACRAMENTO, CAL., 


Tuesday, January 5, 1909. 


At eleven o'clock A. ar , pursuant to adjournment, the Assembly was 
called to order. 
Hon. P. A. Stanton, Speaker of the Assembly, in the chair. 
The roll %v-w; called, and the folloN\ ing members answered to their 


names : 


Messrs. Banidollar, Baxter, Beardslee, Beatty. Behan, Black, Bohnett, Butler, Callan, 
Cattell, Cughlan, Cogswell, Collier. Collum, Costar, Cronin, Cullen, Bean, drew, Feeley, 
Flavt•Ile, Fleisher, Flint, Gerdes, Gibbons, Gieer,Griffiths Hanlon. Hans, flawk Hewitt, 
Hinkle, Hohugmst, Hopkins, Irwin, Johnson of Sacramento Johnson of San Diego, 
Johnston of contra Costa, Juilliard, 1•ehoe, l eels, Lightner, Maea.tilc)•, Nlaher, McClellan, 
M cM anus, Nf el rww. Df enden hail, M bore, \I Ot t, \ ethos, lkkini, t ) tip, o' \ rill, 1'en ne. Pulsley, 
Preston, Pugh, I'ulcifer, Rech, Rutherford, Sackett, Sehmitl, Silver, Smickenbruck, 
Telfer,'Cransue, Wagner, Webber, Wheelan. Whitney, Wilson, Wyllie, Young, and Mr. 
Speaker-75. 


Quorum present. 
FRAMER. 


By invitation of the Speaker, prayer was offered by Rev. S. N. Marsh. 


READING OF TILE JOURNAL. 


During the reading of the Journal, on motion of Xfr. Sackett, its fur-
ther reading Nvas dispensed with. 


PRIVILEGE OF THE FLOOR. 


On motion of Mr. Beardslee. the privilege of the floor was granted 
to ex- Assemblyman Lemon and all other es-members. 


REPORTS OF SELECT COMMITTEES. 


The following reports of select committees were received and read: 


ON CONTINGENT EXPENSES AND MILEAGE. 


A.SSENISLS CIIAV aER, SACRAHEFTO. January 5, 1909. 


M R. SPF4KFn: Your Committee on Contingent Expenses and Mileage beg leave to 
report that thev have a ninuted the mileage according to Part II, Title If I, and Sec-
tion ":37 of the Political Cole, and recommend the adopnon of the resolution Herewith: 


Resol ved, That the State Cont-roller be. and fie is hereby directed and oruered to draw 
his warrant upon the proper fund in favor of the following named officers and meni-
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hers of the Assembly for the amounts set opposite their names. and the State Treasurer 
is hereby ordered and directed to pay the same: 


111Ies :1111011[11. 


Bamdollar, Harry   Lung Beach  --- - - 9.36 }93 60 
Baiter, Is. M.____. -----   Yosemite  __------ --- _--. 4.64 Ors 40 
BeardAre,11,L------ _-__ Stockton __.  116 960 
Beatty, Henry N.     ___ San Francisco  18U 1S 00 
Bebau. Dominick J.-    Sau Franctsco  180 18 00 
Black, George J -- _________ _______. San Francisco  180 18 00 
Bohnett, L. B   San Jose     256 25 60 
Butter, N: I San Rafael __._ _   2tu 21 00 
Callan, 1, J.   _______________ San Francisco  150 1800 
Cattell.11.G.__.--------------- --- Pasadena__--- ---- ----------- -__. 912 91 20 
Cog,hlan, Nathan C -- - ---------- San Francisco  180 18 OO 
Cog,hell, Prescott F ------- ____ __ E1 Monte_________________ 924 9240 
Collier, E. B.   .___  Coruna   ___  1,1N11 WO 40 
Collum, 11. J. _____. ______ ___. _____ San Francisco  180 18 UO 
Costar, W. J.___----_- ---.-------- Chico  19 1 19 20 
Cronin, J. R.   Benicia______________________________ 114 1140 
Cullen, J. A._   ---- San Francisco____ ___________ ___ __ ISO 18 00 
Dean, Arthur Redding  342 34 20 
Drew, A M . .___  Fresno .__.   33,,S 33 80 
Feeley , James T.  _ Oakland  lfis 16 r0 
Flavelle, J W   Ontario  ,72 97 20 
Fleisher, Sarnuel  Santa Maria  760 7:i 00 
Flint, W R._     _____- Fairview __ ____________ ___________ 3.54 3540 
Genies, Fred C.___   San Francisco  190 1S 00 
Gibbons; Oscar -------- San Luis Obispo    ___- 686 68 fi0 
Gillis, K. C. _  -Yreka - ----- -------- ------   ---- 590 59 00 
Greer, W. W------------- - -  Oak Park  6 60 
Gntlittis, W B Monticello     _.__ 178 17 80 
HatLmun, Percy V. Los Angeles  894 89 40 
Hanlon. Wm. J. _   Lus An leg  h94 89 40 
Hans, George J.  Fruitvale   174 17 40 
Hawk E. I,. _ -  Sacramento   2 20 
Haves. Daniel R.  Santa Clara   2,150 25 00 
Hewitt, A. 11.  Yuba Citv_    ______ ____ ____ 106 10 60 
Hinkle, E. B: ---------------- _------ San Diego  1,146 114 60 
Holiuquist, FI. E  man Nlateo___     238 23 80 
Hopkins, James E.-_-    '4an Francisco   ISO 18 00 
Irwin, I:owen _ .__________________ Bakersfield   556 55 60 
Johnson, Grove L.  Sacramento --------- ________ ------ 2 20 
Johnson, Percy  ____ _.   Fallbrook   1,146 114 60 
Johnson. P H..   Roseville _  36 360 
Johnston, T. D.   Richmond_ ____ _ _______  212 21 20 
Juilliard, Louis W, Santa Rosa______________ ------  180 is 00 
Kelioe,Williarn — Eureka  _______________  340 34 00 
Leeds, Watter R. i  os Angeles  894 89 40 
Lightner, Charles -___ San Francisco  180 18 00 
Macaulec, \Falter________ _______ San Francisco  180 18 00 
Maher KB_ Santa Cruz    ______________ I 3960 
'MeGlellan,.1 \V._ .___  Bridgeville   734 7340 
McManus, John J.  San Francisco____ ____ ________ ____ _ 18O 18 00 
\telrose,Rnchard    Anaheim__________________ ________ 950 9500 
Mendenhall, John L..__. Williams._-  120 12 00 
\to, ,re. I.1. B.  Copperupolis  180 18 00 
Mott. John W.   __. ___-(akkland  168 16 80 
Nelson, Charles A.  pan Francisco.. _. _   180 18 00 
Odom, William R. -Coalinga   _________ _ 244 24 40 
Otis, Frank  Alameda ----------   182 18 20 
O'Neill, Florence J    San Francisco  ISO 18 00 
Penne, George M  San Francisco  180 18 00 
Polsiev Harty ___ ---   ---- -. Red Bluff   270 27 00 
Prest„n,..1olin W.._--_   Ukiah --------------------   ---- 406 40 W 
Pugh. William C. ___-  San Francisco  180 18 Olt 
Pulcifer. Harry \V---------- _____ Oakland --------- 168 1680 
Rech, J N. O.    Los Angeles  804 SO 40 
Ruffierford. F NI.____   Truckee   _________ ___ 242 24 20 
Sackett, (7eorge I, _    Ventura --------------- ------ 99U 519 00 
Schmitt.. Milton L    pan Francisco  180 18 (10 
Silver"I'llos. 11  Pleasanton   ___  172 17 20 
Stanton I' A.----   ----- -- Los Angeles-  894 89 40 
St11ckenbruck. J W. Acampu   22 2 20 
Telfer, Robert L  San Jose __. __.__ _.   256 .'i 60 
Transue. J. P..   Los Angeles_______________   -___ 894 ,94C 


AA.f-2 
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Miles .% mount. 
Wagner. Chas. IV.    --. Madera.  ------ --------   244 $") 40 
Webber, \%'. J ------- --------- ---- IIunford -------------   428 42 80 
Wheelan, Albert P    San I1ranm ,co ------------- ________ 180 18 Ot) 
Whintev, W H----- - ------------ Ileald ,0nig    - 208 20 8o 
Wilson, Lawrence If .......   W'inlers   ___. 
Wvatt, John J ___.   Salinas City  416 41 60 
WvIIte,G. W.     litfiuba     - - 343 39 80 
Young, C. C    Berheley   --------------------- 168 16 80 


CONTf NOENT Exi'ESSES 


Clio Lloyd ------- ---- -- --- -_ Santa Barbara     - ---- ------ 930 92 00 
H. A. harper____ ------- --------- 1-:1 lloiado-   116 11 00 
J. 1'. Stafford ---------- Sacramento   2 20 


WSI'A[t. Chairman. 


On motion of Mr. Costar, the resolution was ordered printed in the 
Journal and made a special order for consideration immediately after 
the reading of the Journal on Wednesday, January 6, 1909. 


TO WATT ON' GOVERNOR. 


I SPIDASER: Your committee a•Tointed to wait upon the Governor to noLifv hini 
that the As•enibly had convened at)( were readv to receive anv communication which 
be might desire to make to this House, beg leave to report as follows: 


It has called upon the Hun James N Gillett, governor of the State of California, and 
has noUhed him that the Assembly had convened and organized and was awaiting any 
communication which he nught destre to make to it, and the Governor in reply 
requested that your committee extend his compliments to the Assembly and to state 
that he will mak e his communication to the Assembly within the next few days 


JCHMITT, Chairman. 


MESSAGE. FRO%I THE GrOVERKOR. 


On motion of Mr. Mott the following message from the Governor 
iva,; received and read, and ordered printed in the Journal: 


FIRST BIEN'NIAi, ,MESSAGE OF GOVERNOR JAMES N. GILLETT. 


ESECUTIyi, DEPARTMENT, STATE or CALIFORNIA, 
SACRAMENTO, JANUART 4, 1909. 


To the Senate and Assrnibly of the State of California: 


The constitution provides that the Governor shall, by message, communicate to the 
legislature at every sessiou thereof the condition of the State and recommend such 
matters as he shall deem expedient. 
Our State is in a most flourishing condition. The financial stringency that pre-


vailed a little over one year ago has passed away. and to-day we find our citizens busily 
engaged in all manuer of enterprises. A bountiful harvest has added largely to our 
material w-raldi, our mines have yielded their usual atnonnt of minerals, our commerce 
and trade have increased in volume, our cities have grown larger anti many people have 
settled in our valleys and along our (.oast, and to-day n general air of prosperity per-
vades the entire State. All of our State institutions are doing well, and only har-
mony prevails aniong them. The daivagcs sustained by some, by reason of the earth. 
quake, are being repaired. 


Financially the State has never been in hett ,,r condition. At the end of the fiscal 
year :Inge 36. 1908. there was n balance fu the trensury of $7.205,04596 Of this 
aufount there was, on September `_'8th, loaned out to the yarions banks of this State, 
as authorized by an net of the last INxislntnre, the slim of $4257,350, for which a 
yearly interest of about $85,000 is being paid. 


STATE HOSPITALS. 


The State I-Tospital at Agnew•s w•as entirely destroyed, and there is now being con-
structed at that place one of the finest and hest equipped institutions of its kind 
which can be found all At other institutions for the insane fine cottages are 
being built which will add to their convenience and will be of great advantage in the 
care and proper treatment Of acute CaseS 
The State Hospitals on .Tune 30, 19118, had (1.555 patients, an increase of 56,5 in the 


two years since the last report w.ls issued This is an nveraze increase each year for 
the last two years of 2S2 patients. It will he found that th-• largest proportion of life. 
iucroase, 333, was mitde ill the ye ,ir ending June 30. l9t)S. The average annual 
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increase of the hospital population in the five years ending .June 30, 1908, has been 
155. For the five ye.irs ending June 31), 190;3, the average annual increase was 118. 
The new patients received at the hospital for the two year, ending June 30, ]903, 


of the hospic,il 
numbered IMAIs. ,the largest number received in any twn-year period since the opening 


The number of new cases admitted to tale hospitals is of much more importance in 
indicating the prevalence of mannity in a Ctate than the numbers resident in the hos-
pital.. Comparing the admissions of the last two years with previous biennial periods 
the figures are as follows: 


1')O2 to 1904, admissions 
1:10-! to 1906, admissions  
1000 to 1.908, admis,ions  


Taking the figures adopted by the State Board of health 3001,1'93, as the popula-
tion of the State• we had in the State Hospituls on June 36, 190S, one insane person 
to every 30.1 of the general population. This is a much better showing for the State 
than in 1f)(12, when the proportion was one ill every 2S1. Croce ] 900 our inane pop-
ulation in State Ilospttals has increased 2.1 per cent, while our general population has 
increased 33 per cent. 


The total c•Ost for maintenance• salaries and wages for the two years ending 
June 30, 1908, the fifty-eighth and fifty-uinth. was for the fifty-eighth fiseal year 
C85.11n_3.99, lot• the fifty-ninth fiscal year $952,1S-1,03, or a total for the two years of 
1,3',7,2080° This sum does not represent the entire amount u,ed for (maintenance. 


The contracts for supphe•_- let in June, 1907. for the fifty-ninth fiscal year, showed an 
advance in the marls supplies used in the hospitals in some cases of 30 per cent. 


Flour advanced 1.) per cent. 
Beef advanced 13 per cent. 
Fuel nit advanced 50 per cent. 


The above articles are given only as indication- and because they are very large 
items of experr_se. With few exceptiotLs the expenses have advanced in every line. Such 
an advance in eo,t of supplies w-as unexpected• and though appropriations were lib-
eral they have been obliged to call upon the contingent fund to help out their support. 
The total expenditures of the hospitals fiom support, salaries, and contingent funds 


for the two years ending June 30, J. WS, were aS follows: 


Fifty-eighth fiscal year   $],001.007 21 
Fifty-niuth fiscal year   1,073.117 32 


The average annual cost. of one patient for the five hospitals, including all expendi-
ture, excepting those made fur permanent improcernent-, was $ 173. 
The total expeuditures of the Home for Feeble-Minded Children for the two years 


were as follows: 


Support and salaries. fifty-eighth fiscal year  •Ofi 
Support and Falarms, fifty-ninth fiscal year.  ]37,5.13 l5 


At least three of our hospitals, 'Stockton, Napa, and Southern California, are 
obliged to care for more patients than they are able to accommodate properly. Addi-
tional buildings are imperatively needed at these hospitals. Agnews will be olwned 
with a capacity of 900 on July 1, ] 909. 


2.352 
2.939 
3,019 


SAN FRANCISCO HARBOR. 


A large amount of work is being done on the water front in San Francisco in 
extending the seawall and in building new wharves and docks. The Harbor Commis-
sioner- of that port have managed its affairs; exc•eedmgly well, and to the entire satis-
faction of the ,hipping and commercial intere,L, of file State.. They are making tine 
and lasting improvements, and are now constructing -teel and concrete wharves and 
docks, which, when completed, will equal any that can be found in any seaport city in 
the world. The water front is now being conducted on strictly business principle, and 
no favoritism is shown to shipper or contractor. The belt railroad skirting the water 
front north of 'Market street is meeting with splendid success in a financial way and 
in the moving of freight, and it should be extended ,outh of Market street so as to 
connect with the railroad.< and pinces of business existing in the , outhern portion of 
the city. This adntinistratiou feels ,justly prone] of the splendid nianagemcut of the 
water front of Can Francisco during the la ,t two ypnrs. 
The Commissioners have established a free market north of Market street, and 


another one -honld be established south of it to accommodate that section of the city. 
Eventually these markets will be a great benefit to the farmers and orchtirdi -ts who 
look to Can Francisco for a market, and also to the citizens of Sun Francisco. 


STATE PRINTING or0cE. 


There will soon have to be built a new printing office, as the present one is danger-
ous and not mitnble for the purpose for which it is being used. 
The printing office has always been a large expence to the State, and it- printing, 


as a rule, has cost more than if it had been contracted for by private concern.,. One 
reason has been that the office has not been properly equipped with up-to-date presses, 
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machinery, and appliances. If we are going to maintain such an office, and it seems 
the policy of our State to do so, then we should place in it the best equipment that 
can be secured. 
Two years ago I complained to the State Printer about the excessive cost of print-


ing, and he promised then to endeavor to secure better result, and I aw pleased to 
note that he has. To show the great .avinu, that can be made, if proper machinery 
and appliance, are an,t,illed, I desire to call your attention to the difference in the 
cost per page an printing the Recretary of State's report for the year 1000, com-
pared with the prevent year, 1005. In IWO. it cost SO fu; per page. and in M014 $4.50 
per page. The reason for this great reduction i., that the entn•e report this year was 
set on Mergenthaler machines, whereas in 19t>tl the NNork was done by hand. 
Another splendid reason " hy the printing oflce should have the bet of equipment is 


shown by the remarkable inereatr in the ascots of the School Iluok Fond. On .ranu-
ary 5, 190:4, the nSIMS of this fund nnaounted to and on .Lune 30, 1;1014, it 
amounted to an increase in five and one half year'; of S'223.28C, all of 
which has been hugely brought about by the use of labor saving machinery installed 
during Mr. Slannnon', first term. 
The Superintendent of State. Prini,ing propose, to ask you for an appropriation to 


purchase three Morgenthaler machnus, a gathering wachwe. a casing-m machine, two 
Mieble presses, a cloth-rutting machine, and se\cral other machines that are neces-
sary, and all of which I approve, if we are to continue the printing office any longer. 
There is no use making the Mate Pi inting ( lice the storehouse of old junk and out-
of-date machinery. If it is to be run at all it should have the best and latest machin-
ery. Then the one in charge can, give no excuse for exi•p-.;ive eost of. printing. 


STATE PRISON ,* 


Our State Prisons are being carefully and economically managed, and the very best 
of order and discipline exf..,t in both. The, building for the criminal inmile now under 
course of com,,truction at Folsom will soon be completed and ready for occupancy. 
The prison wall around Folsom, r%htch was very- much needed, is satisfactorily pro-
gressing. 


Plans have been adopted for a new prison huilding at San Quentin and the, same is 
now being constructed. Ay-hen this building is completed the congested condition exist-
ing there will be relieved, and we will have a very much needed up-to-date prison. 
At the close of the fifty-eighth fiscal year there were 1,549 prisoners at San 


Quentin, and at the close of the last fiscal year the number had increased to 1,702, a 
gain of 153. 
Tke Board of Prison Directors, in their biennial report to me. make a statement 


concerning the sale of jute grain hags, which is as follows • " We regret to report 
that the sale of grain bags during the past year has been much below the usual num-
ber, and, as a consequence, we have had to early over from last year an excess of 
more than 2.000,N)CI bngs, The reason we have been unable to dispose of this useful 
product of tdae jute null has not been due to the fact that the price was exeessive, but 
may he ascribed to t1w fact that the last legislature passed a law limiting our action 
and placing so manv restrictions on the sales of bar, that it is almost impossible to 
dispose of them. We believe the law defeats its own purpose. We believe that this 
law should be repealed and that the matter of the sale of the jute mill product at 
San Quentin should be entrusted to this board, giving them power to make rule., and 
regulations for the sale of grain bags, subject to the approval of an advisory board 
consisting of the Governor. the Secretary of State, and the :\ ttorney General." If the 
law passed by the last legislature has had the effect of preventing the sales of grain 
bags because of it,;provisions, then i recommend that the gnestuna of amending the 
bill as suggested by the Board of Prison Dlre(•toiN be com4ldered. 
At the commencement of my term of offico I found many applications for clemency 


not acted upon by preceding- Governor, In addition, there have been several hundred 
new applications made. To properly pass upon thee. so that justice might be done, 
would occupy the, entire time of the ]•: xecutive to the exclusion of all other busi-
uess. AS a consequence. many cases fail to reePne the attention they deserve, and 
some wi,take, are necessarily made 
Our credit system furnishes it constant incentive to good conduct on the part of a 


prisoner. It may be accepted as a fact that a. convict while under restraint, freed 
from the ordinary temptations of life, clo.ely. conforms to the prison rules. IIis 
daily gain of credits, his hope of parole and ultimate pardon, all tend to restrain him 
from wrongful acts. 
Our present prison management, conducted along humane lines, working solely 


toward the material and moral welfare of those in their charge, bas given this office 
extreme gratification. NVe must al.=o attempt to devise it system which will tend to 
aid and a isC a discharged prisoner to gain and retain the respect of his fellowmen. 
The ordinary pra,oner. upon release, is given clothing, five dollar, and a ticket to 


the place from whence he came. He may leave the prison with the best intentions, 
fully determined to redeem his past and regain hf, former standing among men. It is 
a matter of common knowledge, how society lines up against him, how be is hounded 
from pillar to post, branded as an outcast, until finally, losing all hope, be is driven 
back to crime and prison. 
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The parole system overcomes much of this. The prisoner goes directly from the 
prison to employment. He must refrain from entering saloons, or drinking liquor, 
must avoid evil c•oinpanioms and be frugal and sacrng. The good results of this sys-
tem have been manifest. One paroled prisoner whom I pardoned had accumulated 
$3 WO worth of property ; another, now on parole, I understand has $-I,a00 deposited 
in a bank. 'I'he combined hank deposits of all paroled prisoners aggregate $39.7,7603, 
a most creditable showing, in t iect of the Net that fcty have been on parole more than 
two years and ninny but. a fety months. At the same time, their conduct ha, been 
such that infractions of the rule, have been reduced to the minimum. Less than ]0 
per cent have violated their parole since the adoption of this system, while JO per cent 
have made good, and are note• conducting themselves as honest, upright, and indus-
trious men. 
So striking were the result:, attained by this system, that I adopted the rule, is an 


additional incentive, that all paroled pn ,one•rs who conducted themselves its honest 
and upright men for a period of not le„ than two tears, should receie a pardon after 
recommeudation therefor by the Boiird of Pri%ott Director, 
At the same time. I adopt-,d the further rule that no person eligible to parole, other 


than one establishin_ his innocence of crime, should be pardoned tuitil lie had first 
applied for and received a parole. The advantages of tins rule are manifest. It 
plaees pardons under the merit ;..stein, removing all question of undue influence or 
improper nintite,. A prisonai rereice, his parole solely because his prison life has 
been ,ugh :is to justify the pri,ou board and prison officer, in believing his conduct 
outside the prison troll~ tv111 be c•ornmendable, and that he will make good in every 
r•espn•t. Ile receives his pardon because he has shown that their confidence was not 
niisplaced Roth parole and pardon are based upon precious good conduct and noth-
ing else. 


Uml,-r out• f1w nult pri,mwi-s elicihle to parole arc fii,t t,•rnwis. A second 
termer can not be paroled. This should be remedied. Equal privileges should be 
extended to all classes of prisoners, leaving to the Prisuu Board the determination of 
the suitability of tite panccuhir iuditiclual to receive parole. There is no reason to 
believe that this Board will abase any discretion reposed in it, and there is much 
reason to expect rood result., froni the release of many second termers under the wise 
provisions of the parole lacy: and regulations. 


Prisoners confined in county jails and city prisons can only be released after sen-
tence, by pardon or commutation at the hnnd, of the Goteruor. Mani of the,e eases 
are meritorious, hat the inethud of procedure is eritirely too c•umbersomi•, and the 
results in many ca•:es uii,atisfnetoty. Even when propene• prevented. Ill(- Execu-
tive is placed at a great disadvantage in giving a correct judgment. Some simpler 
menus for obtaining a release, beneficial alike to the prisoner and to the people, should 
be provided. I would suggtt that laws be passed vesting in county boards of super-
visors and municipal legislative officers the power, under appropriate regulations and 
conditions, to parole prisoner; confined in county jails or city prisons. 


STATE ENGINEERING DEPARTMENT. 


At the last I•erular session of the legislature an act was passed consolidating the 
Department of IliGhways and the Board of Public Works under the name of Depart-
ment of Engineering. In addition to tiie duties devolving upon these former commis-
sions there teas delegated to said Department the duty of providing plans and specifi-
cations for and supervising all State stork of every kind and character. As State 
Engineer, I appointed Nathaniel Ellery, former Commissioner of Highways. He 
immediately pi oc•r•eded to organize the different departments under one general head. 
On ncc•ouui of inadequate office accommodation,, the rust aniount of new cvoik due to 
the earthquake, the many new buildins:, prutided for by laws and the necessity of 
earning on ccork nlready undertaken by the former cnuonission, his task has been 
herculean. At the pre:ent time, hocceter, much of the cvoik has been completed, and 
with one or tiro exceptions the halanef, is under construction. 
A fair idea of the enorniou• aniount of cvoik detolyrnig upon this Department may 


be had by the statement that iilons and ,pec•ilivtit.ions, cc ith full detailed drawings, 
have been prepared for fift3-nine buildin-s at in estunated cost of construction of 
$2,769.782. In addition thereto, many other public works hate beeu undertaken by 
this Depnrtriii•tit, notably the (Innis nt Nnpa and the Ceterana' iimne, a wnter tank 
at Mendocino, a steel smoke sLu•k and oil tanks at Agnew,, and alterations in the San 
Franel,co Ferri Building, besides all ricer ;end road work provded for by past legis-
latures. 


In preparing plans and slioejfications the hepnrti neat ha, exercised extreme care, 
and i nade the same most c•ounpb•fe. Detail drawing,, which are usually omitted by 
architects, have heen piepnrrd ill every in,tnnce. 
AS an illustration of the thnrou hness of this feature. I may say that upon the con-' 


tract work at Ague\%,, auiount.ing, to over fi,_011,000, the ectrn work will be consider-
ably less than $ 1.0()'1. Thi, niatter of extra work has beeu a source of great expense 
to the State and much criticism by the public. it is the means ordinarily resorted to 
by the contiactor to niulet ( Ile State upon public work. and I inn happy to say that 
under this Department it has been practically eliminated. Detail drawings are usu-
ally prepared by the contractor and tine cost of such preparation is figured as a part of 
the contract price. The completeness of the plans furnished by this Department is 
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shown by the fact that where similar work has been done for the State and twelve 
sheet, of dratwing, hnte been furni,lied, this Department has supplied twenty-live. 
The drawings at the State -Normal School at San ,Jose alone cmered 1_'O sheets. This 
has enabled contractor, to estimate more closely the probable cost or buildings and 
has resulted in enormous saving to the State. Although the plans and apecifit:anons 
have been most elaborate and thorough, yet the cost has been kept well within the 
ordinary charges of architect,. Upon new work the private architects' fees are S per 
cent, and would have been $ 138,4SO for the new buildings planned for the State. The 
expenses for architectural services under the Department of Engineering npen the 
above building- have been $ 71.:307. with a resultant sawing to the State of $6-1,18'2. 


In addition thereto, through the purchase of cement, there has been a further sav-
ing of $83.W o, busing the ordinary trice of cement at $2.10 a barrel in car load lots. 
Thee two items alone have jn,tified the creation of this Department. 


River and road work has been forwarded with like economy. The Kripp break, 
1,600 feet long, was closed for $8,448 ; Brannon Island break, 3,000 feet, for $22,081. 
Only one half of the cei,t of Coot wa., paid he the State. 


In dredging it is possible to compare the work with that done in the past by the 
state and United States. The cost cf dredging under the Engineering Departinetlt in 
Can Rafael Creek was .05.SO cents a c•uhic ward, at Yuba eat- off it is 071z5i. The 
State p iid. in years past. 12 1' cents ml the San doaquni cut-off and 15 cents a yard 
at Snaggy Bend. Under the government of the IJtuted State, the cost of dredging in 
the Mormon Channel was 14 cents a cubic yard. 


All our State roads are heinu, consiructed ni mountainous regions, where. from 
necesslty. the se:icou for wort: i, short Progress. howeter, has been a, rapid ascould 
be expected. Upon the Kings itiver road an expitiment in construction ha. been 
made by the purchase of a steam shot el. 'flux seems destined to ttorh a revolution in 
road work. Although onl.x tit use one month, the satin_ in labor ha. been approxi-
mately •11) per cent under hand Inhor. With the steam .hotel the road is mnterinlly 
straightened. Points in the road arc exit through, instead of going around, and fills 
are made with the material PNenwnted. The labor cost per mile with the shovel was 
$1,33(1, as compared with $2.=r,it by hind. 
The report of the State-Engineer has recommended some changes in the law rela-


hug to his Department. '.chew• ore, all twcothy of cousidelnhou. 
I would recornmend that the Department hate full and absolute control of all work 


done by day labor, and particularly the purehasing of supplies therefor. Day labor 
is only resorted to when. in the opinion of the State Engineer, the contract price is 
too high. If lie undertakes to do the wort: for lees than the lowest bidder, he should 
be placed in a position when, he can take advantage of all matters affecting the cost 
of the work. Under the present law, the purchase of materials, is done by the par-
ticular institution having the work performed. Their buyer is generally unfamiliar 
with priees of construction material-:, and may seriously handicap the Department in 
economical results. 
The Engineer hits also reeommended further additions to the ,tatmtory employees. 


These men are now employed, but are paid by the institutions requiring the work, in 
proportion to the time devoted to the particular service. It ha, been found• however, 
that stork is required in many instances tthere no appropriation ha, been made. 
In such cases there is no sway to pay for such services. The Engineering ilepaifinrnt 
is compelled to pay for the same from their contingent fund or refuse to do the work. 
This has resulted in a depletion of the contingent fund. As these men niu,t be 
retained, their employment should be of a Character which will permit the State to 
secure full measure and the best results from such service. 
Another matter that has prevented the Department from securing the best results has 


at•istn -from the ptesenl method of paling employees other than those mentioned by 
statute. At pre,,ent their clainis are prepared by the Department and forwarded to 
the la•titution for which the work is being done. At :t subsequent meeting of the 
managers or trustees inch claims are allowed. This all requires time, and where work 
is only partially completed tiw,e delays sometinies c•oter monthq. All this i, nicst 
unsatisfactory. It can be obtinted by creating a revolting fund of $ 10,000 for the 
payment of employees at stated intervals, such fund to be replenished by the payment 
of the amount, due for labor upon public work into the State treasury to the credit 
of this fund by the institution owing the same. 


RAILROADS. 


Our State has not kept pace with the majority of the states of the Union in the 
enactment of laws regulating railroads and their business as common carriers. 


Section 21. Artich, \ 11 of the constitution, provides that "no discrimination in 
charges or facilities for transportation shall be made by any railroad or other trans-
portation company betteen placirs or persons, or in the facilities for the transporation 
of the same classes of freight or passengers within this State, or coming from or going 
into any other State." 
That this provision of the constitution might be properly enforced the framers of 


it. by Section 22 of the same article, created a Board of Railroad Commissioners and 
vested it with certain potters This section provides that "said commissioner, shall 
have the power, and it shall be their duty to establish rates of charges for the trans-
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portation of passengers and freight by -railroad or other transportation companies, 
and publish the same from time to time with such changes as they may make. * * ' 
Any railroad corporation or transportation company which shall fail or refuse to con-
form to sit h rates as shall be established by such commissioner.4, or shall charge rates 
in excess thereof, shall be fined," etc. 
The foregoing provisions of the constitution are very broad, and if properly enforced 


would settle most of the complaints now existing and being made against railroads 
and transportation companies doing business in this State. If our present laws do 
not meet the conditions existing, flint iv, if they are not broad and far-reaching 
enough to pre•ont rebate- and discriminations, then under the constitution the 
legi-lature has the power to enact laws that will. 


Section 21. Article \ 11, proxides that " the legislature shall pass till law. ueces-ary 
for the enforcement of the provisions of this article." Notwithstanding this mandate 
of the comstitutiou, no act of the legislature has been passed since the adoption of the 
eon,tttuLion. except one approved April l;n, ISSO, entitled ":fin net to organize and 
define the powers of the Board of Railroad Commis,iouers." This act is entirely 
insufficient. It does but little nior•e than to organize the L'oard, fix the salaries of the 
members, and of the secretary, bailiff and stenographer, locating its office in San 
Francisco. and providing for its meetings. The other provisions of the act have 
proveti to be inodequnte to afford sufficient relief or grant an adequate rernedy a ninst 
rebating and discriminations in the past, which is claimed to have been carried on by 
coalition carriers alt this State 'She nct should therefore be amended, or entirely 
repealed, and a new law p:asced to take its place, which will contain the necessary 
provisions to moot tlae requiremrntw of tiie con-tntuhuD, and put an effectual stop to 
rebating incd disernutnntions that 1n!ght hereafter occur. The act., con-htuting dis-
crimmatiuus and rehates should he elearlw defined and prohibited. :Ili(] a penalty 
attached sufficient to prevent the zanie, such penalty to be applied alike to the com-
pnnc and 10 the shipper, for one who knowingly any advantages or favors 
which are not squally extended to other shippers, and which the law prohibit,, should 
be held equally guilty with one who grant, them. Tire violation of the law should be 
punished by fine or imprisonment. or by hoth The haw should he so drawn that au 
offense of rebating is comniittod when it appear-, that freight has been shipped at a 
cost less than the published rate-. This i- important hec•au-e it may be impossible to 
secure any other erideDee to show that a person has received favors which nre denied 
to others, but if the offence has been committee] when freight has been carried for a 
less rate than the published rate the proof can be easily secured. A schedule of 
rates to be charged by transportation companies should be posted in a conspicuous 
place in the ofliee of the commissioners, .where the public can have free access to it. 
The rates to he fixed should he fair, just nud rensonable, affording; a reasonable return 
to the companies for services rendered. and when so established should be strictly 
observed by the companies. 
The question of trouspurintiun is a most important one in this State, and as our 


country develop,, our population incren ,ev and our eommerce expands, it will be one 
of the greatest problems our people will have to deal with. Our railroads are great 
factors in the daaelupuient of the resources of our State. They bring conimunities 
together so they can quickly and cheaply do business with each other. Thev are corn-
won carriers whose duty it is to extend to one citizen the sanie advantages in shipping 
as are extended to others, and the public should ,it all times be in their confidence. 
But this cannot be if secret rebates nre to be given to a favored few. nor if facilities 
in transportation are to be granted to one and withheld from another. A common 
carrier possessing certain franchises and privileges granted by the sovereign power of 
a State, which other- do not enjoy, is a public servant wha,e duty it is to -erve eiery 
member of the public alike, and no favor, or advautages should be extended to one 
which others are unit to receiae, a- this will give the favored one an undue advantage 
over his competitor in business which he ought not to enjoy. The question of passes or 
free tran,portaIion should be covered by proper restriction` along the line. followed 
by Congress i❑ the recent amendments to the luterstnte Commerce Act. During the 
last few years there has been an abundance of legislation pnssed in the different states 
and by the rational Government: regulating rnilroade and their charges, and from 
these many act- it will be an easy matter to formulate a bill which will accomplish 
everything sought for, and which will be fair and just to both the public and the 
transportation companies. Our State is very much in need of such legislation, rind I 
tru-t file -alms Ina  he enacl.d. 
There should ako be mnde it more liberal appropriation for the noes of the Conunis-


sioners than hits been mnde in the. past. There uinst not be a lack of funds if the Com-
missioners are expected to vigorously enforce the law. As to the amount required, the 
COalmi-,ioners and Attotticy General c:in give the necessaly infurninti,on• but it 
should be cuflacic tit t0 enable the Officers of the law to properly enforce it. The pen-
alties fined foi the aiolnuou of the Inv should be sufliciently large to insure its observ-
ance, and to ju-tly puursh those NOto break it. 


GOOD ROADS 


For some time there has been an agitation in this State in favor of good roads, and 
I believe that the seritimeut of the people to-daw strong1v favors the construction of a 
system of State higbiwa)s running through the center of the State and along the coast, 
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conil"0nhg all die counties and principal centers of population. There is no state in 
the Union that Nxould derive a treater ben•,fit from a system of good toads than Cal-
rforum. We are engaged in tar>rn„ produc is that require great care in ti•nnsportation. 
Our fruit is easily injured, and to prevent bruising and great damage good smooth 
roads should be con..,trucbol over which to truhr.:port it to the mat•kets of the State, 
or to the railroads for shipment No state can be more favorably situated than ours 
for such a system, and no place offers greater advantages. Starting from the north a 
road can be built through the great Sacramento and San Joaquin vallevs, connecting 
with San Francisco and also crossing the mountains to Los Angeles. From this city 
roads can be constructed to the east and south touching all important places, and 
down the coast to San Diego. Another road can start from Los Angeles and pass 
along the coast, traversing the Salinas and Santa Clara valleys and continuing north 
through the bay counties and along the northern coast to the Oregon line. Such a 
.corm of hi_hlvays will reach the most important and uhost populous parts of the 
State. They will develop the country through wbrch they pass and will offer a great 
inducement to setters to locate along their route and build homes. 
There is no way of estimating the. great aeh•antfigfs of such a system, and the part 


it will play in the development of the rural portrous of our State, and the increased 
wealth it will add to the sections through which it passes. The conditions for con-
structing Intl maint.:unrng such highway, are very favorable. The climate is all that 
can be desired, there is no frost and frozen earth to contend with, the soil is all that 
can be asked for. and there rs an abundance of good rock and plenty of cheap oil to 
build the very best of roads Such a system of roads would .innmilly induce thousands 
of tourists to visit our State for the pleasures of automobiling. No country in the 
world offers such opportunities and advantages fdr this pleasure as our State does. 
There are no storms, no rough and unsettled weather, but from spring until late in 
the fall there is constant sun,hrne and balmy air. The tourist can ride for miles 
thronth our orange troves. our viiie•ords. our orchard bearing fruit of every kind. 
through our beautiful valleys, along the coast and shore, of the ocean, into our 
immense forests, and lastly to the Yosenute and acrd-,, the mountains to Tahoe. 
Many, on such trips, would be inrpressisd with the wonders and beauty of our State, 
and would invest here and make their homes among us, adding largely to our wealth 
and population. That such a system will be of great advantage to our State no one 
well can deny. If we NNait for our counties to build a system of good roads many years 
must pass, and when completed the roads will not he uniform and many not go where 
they should, but might pass along Doane less desirable route, because some inter.-sted 
supervisor wanted them there. If the State underLakes to build the roads they will be 
completed within a reasonable time, constructed of good material. the work will be 
under the charge of skilled and experienced road builders, and will be laid out along the 
most favorable route without regard to individual interests. To build such a system 
of roads will require the expenditure of about $ 15•(x10.0110. This amount can be raised 
by a State bond issue, and it can be so art,inged that the principal shall be paid by 
the State and the interest by the counties through which the highway passes, based 
upon the exact amount of money expended in that county for the construction of such 
highway. The supervision and maintenance of the rondo, when completed, Should 
always he under State control to insure necessary repairs and to maintain them in a 
proper and suitable condition. The question of bonding should be submitted to a vote 
of the people, and I recommend that legislation for that purpose be enacted. The 
State will never feel the burden of the bonds, and the wealth which such a system will 
directly add to our State will far exceed the amount invested, to say nothing of the 
great advantages such highways will be. to our people. The necessary legislation to 
carry out the building of such a system will bh, submitted to you for your considera-
tion and you will be asked to pass the same, thereby submitting the whole question 
to the % othrs of the State for their approval. 


BANKS. 


During the summer and fall of 1007 a money stringency existed all over the country 
and was also felt largely in foreign nations. It carne at a time Nvhen the ( ouutry was 
apparently in a most prosperous condition, when the people were well to do, when all 
Imes of industry were active and large returns were being received from abundant 
crops of every character. Our State was affected equally with other places, and we 
found ourselc c tththout sufficient fund., to carry on our ordinary business and none 
at all for ne\v enterprises. Our money was locked up in the I?ast and Eastern hankers 
refused to return it to us. Several banking institutions of the State PChe forced to 
close their doors and their affairs are now in the hands of a recwver and are being 
settled for the benefit of the depositoa-. In order to protect our banks and prevent 
"rent financial distress among the peolale, it hec•atne nece•-ary to declare a series of 
holidays, and finally to call nn extra session of the legislature. At this session a joint 
committee, composed of member. of the Senate and Assembly, was appointed to inves-
tigate the causes of this money, strmtency, and more particularly to examhue the bank-
ing laws of the State and to propose guoh amendments thereto as might he necessary. 
This committee has held meetings in different parts of the State, and has been greatly 
aided in its work by the legislative committee of the California Bankers' Association. 
This joint committee will present to the legislature a draft of a bill to regulate the 
business of banking, which, if enacted into late, will cure many of the evils heretofore 
existing and will give to this State a code of banking laws unexcelled anywhere. 
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Our State has been very backward in the enactment of laws affecting banking, and 
it is very important that this business, wbych means so much to the welfare and pros-
perity of a community , and which controls and handles the money of the people, shall 
be so safeguarded and regulated by law that the depositor will be fully protected and 
the business and various enterprises of the State not injured by unnecessary bank 
failures. 
Every commercial bank, individual banker, and every trust company doing a bank-


ing business should always have on hand, at all times, a sufficient reserve in money to 
secure its safety, and this reserve should be kept in the State and not sent abroad, as 
has too often been the case. The present law requires that every commercial bank 
shall have ah%ays on hand an amount equal to 15 per ceutum of its deposits, but there 
is no •enalty provided for its failing so to do. This amount should be increased to at 
least <0 per cent, and a severe penalty imposed for a violation of the law. During the 
late financial stringency some of the banks of this State had on hand as low as 5 per 
cent of their deposits, and mar-• had less than 1.5 per cent, as required by law—a most 
dangerous condition for any bank to be in, and one showing an utter disregard for 
the safe protection of its depositors. 
I have inquired of many of the leadin,- bankers of this State bow large a percent-


age of the depnvt. Should alwa\s be kept on hand to insure safe and conservative 
banking, and their auswem range invariably ftom 20 to 30 per cent. This being so. 
it is quite evident that 15 per cent is entirely too small. It is true that the laws of 
New York fix the amount at 15hier cent, but the laws of the United States regulating 
National bank,; fix the cum nt _5 per cent in ,ome cities and 20 per cent in others. 
Twenty per cent is certainly small enough, and this gives to the banks 80 per cent of 
the people's money, toapther with their capital stock and surplus, to do business on, 
and this should be cuflicient. 


While we are enacting; laws for the protection of the public, as well as for the 
security of the batik-. we should do -o alone safe and conservativp lines. As before 
stated, this reserve fund •liould he kept in this State and not deposited in Chieago. 
New York, or in some other city outside the State, because the banker depositing It 
there can realize a good rate of interest thereon. This money is for the protection of 
the depnsitors. and shonld be wherp it c.in be reached upon short notice. At least 
three fifths thereof should remain in the bank's vaults, and not more than two fifths 
deposited in other bank. in this State, and only then in such banks approved by the 
. -eiintendent of Ranks ;is a deposrtary of lawful money reserve; and such bans 
should be required to have on hand at all times not lees than 25 per cent of its 
deposits, exclusive of State, county, and municipal deposits. 
One of the great evils in banking hoc been the loaning of the funds of the bank to 


its officers and easPlo)ees. To this practice can he traced the cause of most bank fail-
urr,. No money of a hank Should be loaned to any of it., salaried employees, and the 
nsaking; of .uvh a loan should he penalized, and the directors who cou-•ented thereto or 
aPiruieseed therein should be held personally respon,ible therefor. 
1 do not believe that it would be good policy to enact a law absolutely prohibiting a 


bank from loaning money to any of its directors, because this would tend to keep our 
most progres,ive and best business men off the Board of Directors, and the business of 
banking would be injured thereby: but such restrictions should be placed around such 
a loan as will fully protect the bank from looms, and the amount which such an officer 
can borrow should be limited to a certain per cent of the bank's paid-up capital and 
surphis. if Inans are to be made to the directors of a bank, or to a stockholder own-
ing at least one third of the capital stock. then such it loan sbould be reported at once 
to the Superintendent of Banks, together with a list of the securities given by the 
borrower. If the Superintendent shall deem the securities insufficient, he may require 
other security to be g i%en, and if this is not clone he should haie the power to require 
the Iann to be called in at once and canepled. The kupermtendent should .also have the 
authority to require every officer and director of a bank harrowing money therefrom to 
submit to him it sworn statement of his assets and liabilities. 
Some limitatioii• sliould be placed upon the amount of money any person, company, 


corporation, association, or firm can borrow from a bank -, otherwise a bank may have 
all its funds practically loaned to one couceim, and if it bea,mes involved in loses or 
fails in business then the bank fails, too. No person or company cbould be permitted 
to borrow altogether more then 25 per cent of the capital stock of any bank actually 
paid in and surplus, and on all loans in excesq of 10 l,er cent thereof security should 
he given worth ,it least 15 per cent more than the loan. If more than such an amount 
i, loaned, or if it i,. loaned upon sccurity less in talue than the loan, then the directors 
who permitted it or nequip,ced therein should be seterally and jointly liable for any 
lass which the bank might suffer therefrom. 
There site many important matters which are to be considered in drafting proper 


banking laws which can not be considered in this mps,-age, and I trust tbat you will 
give the questions your most serious consideration, and enact only those laws which 
will be fair to all intpi•ests and which will give the best protection possible to the 
depositor. Our Stntc is badly in need of such legislation, and I shall expect good 
results from this session. 
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STATE FARM AND SCHOOL FOR ORPHANS. 


One of the mnst important and serious questions confronting our State is the care, 
education, and training of our orphan Bud dependent children. There are now in 
orphan asyhims about fire thousand ehillreu, and outside of a,ylums and supported 
by boards of supervisors about two thousand more. During the last four year:. the 
State has expended for the support of those children an average of $-1$2,792 per year. 
Under the l.m State aid ceases wheu t1w child tenches file a;;e of fourteen, and the 
different institution. coring for them• no longer receiyni,- thist aid, tiattn•ally get rid 
of them as soon as possible tome find homes with good tcindlies, while mans are left 
to drift about, eating for lheirt.elies as best they can None of them have the age or 
experience to look out for thPinselvt•. properly. slid they ae ea,ily led into gays of 
life that are bad for them, w ah the result that many of the girls hill] homes in Mag-
dalen a,yluuu, or wor,P phucs, wbilP ninv of the boys are• ,Pnt to reform sehools or 
pri,ons, and once wore become a public. chtti•ge 
The State •hnnld do everything it can to help these unfortunate children and ruake 


of them good and useful citizens. NVIieu a hoy or girl reaches fourteen years of age 
they ought not to be turuwl out into the world p ithoat Friends, iuouey, of advice, to 
comnience the struggle of life alone, but should be plated in some institution wliere an 


education can be secured and it trade or some rueful occupation learned. In my judgment file State ought to ptlrc•ha,e a tract of good tanning and dairying 


land, build therccin home. and schools for these ehildien, teach the hnys tiade ; and 
dn,truet them fully in tigricultnre. horticulture, and viticulture; inaruct the girls in 
domestic science and fit. them for useful live•. Our State offer, splenbd opportunities 
to those who device to enrage in ngrienllural pui•sult-s, and no greater service c,in be 
rendered these children than to educate theii to appreciate country He. and to induce 
them to settle in rural distriets and help to develop the wonderful resnurc•es of our rich 
valleys The girls, aft«r a four years' cnnrse to dOiitPStle sciences. can find employ-
ment anywhere in good families, and with their training and experience will be well 
equipped to enter into the life of our State and perform their duties as servants or 
mothers. What we want is a high-class citizenship, and the foundation for this is a 
good education and the knowledge of some useful employment. As parents we are 
doing our duty toward our own children in fitting them for life. and as a great State 
we will not be doing our duty unless we give to our orphan children that fettering 
care and education which will fit them for the responsibilities of good citizenship. 
A w-hool of the kind referred to would hate from five to ,e%eu hundred in att.pnd-


ance, and if properly managed and conducted and ta%orably , iUrated upon good and 
fertile land would be self-supporting, or nearly so. But no matter what the cost 
might be, the- good rer,uli, that wool(] flew therefrom would more than compensate 
this State for any suns of money expended in its support. 


In carrying nut such a plan I recommend that in appropriation of $ 12:.000 be 
made with which to pnrcha,e it site and to prepare plans for necessary buildings. and 
that a commission be appointed by the Governor to select the same and report thereon. 
After this has been done, the necessary steps can be taken to improve the place and 
carry out the proposed purpo,es, and when cornplet,•d the State will have finished an 
institution which will be productive of better results than ony mciirution we Dow 
have. 


IMPROVEMENT OF OUR NAVTOABLE STREAMS. 


Ordivarily the improtement of a state's navigable bays and rivers is carried on by 
the Guv-rnment, and this has been generally done in our State. B. conditions may 
exist nhere it is for the beet interests of the State to give assistance in thi. Public 
work by offering to bear a portion of the expense. Such a condition now exists in our 
State with refennee to the Sacramento and San Joaquin rivers. Tbese two large 
streams form splendid waterways for the great valleys which they drain• and every 
year are growing in importanee from a commercial standpoint. Mueli work is required 
to put them in a condition to properly carry the large tonnage which in a few years 
will be produced upon their very bank•, and to so prepare them improvements should 
begin at once in deepening their channels, straightening their courses, and pperforuring 
such other work as pray be necessary to niaintaiu and pre,erve such channpl... 
The improvement of these stre;uns wili encourage the reclamation or thousands of 


acres of fertile lands lying along their banks, and it may safely be said that by the 
time the rivers are dredged the adjoining ]ands will he reelauned. This will acdd 
greatly to the wealth of our State, and will proiide Moues for thou-ands of families 
and wonderfully increase the population of these \ allevs. Nowhere can richet anti 
more fertile soil be found than that lying along the Sac•raneuty nod San Joaquin 
rivers: it soil capable of producing all kinds of cereale, vegetables, and fruit, in large 
abundance, and here some day will be the mo,t populou, and tvc•althipat sectunis of 
our State. 
The Sacramento and San Joaquin rivers will be the great arteries that will Barry 


tho comnwi-c•e of this nto,t prosperon, section to the sea, and Ovule tlay tht•ii Cerro, ily 
will he taxed in so doing. 


United State, engineers have recorumpnded that the improvement of these two 
rivers be carried on jointly with the State, and n bill is nnw pending in Coneress 
appropriating the win of $400.fk10 to be available upon the State appropriating a like 
amount. Last winter I went before the Ricer and Harbor Committee of the House 
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and urged the passage of this bill, and assured the members thereof that if this 
amount was appropriated the State of California would do it, part. This would pro-
vide a fund of $Wp,000 to commence the work, and further appropriations can be 
matte from time to torte until it has been entirely completed and the two rivers put 
in splendid shape for navigation. 
I trust that Nye may not be disappointed in this great public improvement and that 


everything  may he (10110 nu the part of the State necessnry to be done to accomplish 
the result desired. I know of nothing that can bring better returns to our State than 
the dredging of these rivers and the reclamation of the thousands of acres of fertile 
soil tlhieh mint nlrcitnblc hollow this vyoik The scheme NAIlt be too large for the 
State alone to handle or for private parties to undertake, but can be easily accom-
plished when the federal Gol•ei nnient. Mate. ; 111(1 private Interests urork together. 


THE SrATF RO % Rn OF EQUALIZATION. 


This Board has compiled :I vory comprpheusrve and statistical ropoit touching upon 
all matters ladling under its jurl,dutiou. I particularly Invite the attention of the 
legislature to that portion of the report on the suhjec,•t of equalization of county assess-
ment.. beginning oilpage 12. There i• no doubt a great dispar ity el,ists in the assess-
ments ns helturen the gouenil eountipc. This is fundamontally wrolig. Each county 
should contribute it, jest share of taxes for support of the State government, bueto 
do thls we must bane equality ancd uniformity of assessment. I am aware, aho, that 
this Board is seriously hanlcappod for fund: with vyhieli to prosecute its work in 
collecting data ill the selerol eountie•. and Iii proving the reports of railroad coin-
panies made to the Board. The Board should be authorized by law to employ experts 
for these purposes and to pny them a rrasouable compensation pesation for their serriceh I, 
therefore, rocomniend that the 1pgir lature make ,I ro; ,sonable appropriation for these 
purpoNch and 111,100 ill-' .artie at ill,-- drpohnl of this Boat(] 


RF.CT4TAN OF REVEINUF. LAWS. 


In my inaugural moscnge I iirged upon the legislature " the advisability of changing 
or amending our retinue IaRR and substituting a system which is more modern and 
whu•h will meet ihc• conditions of to-d,lv." Pursuant to this suggestion the legislature 
submitted to the people in amendment to the constitution of the State designed to 
sepnr n, State flow local taxation as to sources of revenue. Phis amendment was 
carefully prepared by the State Commission on Revenue and Taxation, and would, in 
my opinion• have been approved by the people had it been fully understood by them. 
It met with defeat by a narrow margin. 
The large tote Iii falor of this nmenclnieut. taken to_ether with the statements 


wader in the public press and elsrnch - re br those opposed to eeriani features of the 
measure, shop. cmlclusnelc tlint rhrre Is a ll d-Ilrend and intense desire to get 
awny from the old and nni•gmd zy t In of taxation under vuhich the people now suffer. 
moreover, the esseuttal fealnre of the nnienduieor, naniely. the selection of sources 
of reu•nup for the Stair, s.'parat-: trorn those used hl the local governments, appears 
to tine inet with alnin t nuivo•:snl al.luoval. In Gtct. :t yery large and influential 
group of opponents olijoeted to the amendment on the _ round that it did not expressly 
provide for cnnipl.-o- and peini.ui,•nt ,par.ition. it appeals, lhelefole, that if an 
amendment to till, cud eml he ohaftc.l which dill eminate. li some or all of those 
compaiativefy ennui featur :s contained in the old one, to which specific objections 
were raised, it will moot with the hparty appiocal of the people. While these objec-
tion, cony not ho valid. they nppear to be put forvvaid in all ancerity, so that if they 
can ho removed without. acrifcing. the wain feature o€ the scheme, namely, separa-
tion• it niay be wise to uiake such conces,ijons 
The nec(,"ity for this reform remains just as strooll :is ever. The farmers, espec-


ially, in ninny parts of the Statp, and to a loser r-meat the small real estate owners 
in the cities, nee still hoavly oyrrt•ived \fanv classes of corporations are very inade-
quately taxed. and those are elating inequalities betuepn different corporations in 
the cave cla.•. The counlw,, and cities are still hampered in their efforts to improve 
their local or hnme livan(es by Ile• me—ity of alwnys h,teiug to consider the danger 
lest they may have to pay too great a share of the Mate tax. Tile Old system is still 
full of rank iniuctice, vuhu'h no :unonnt of zeal on the parr of the :tesessing officials 
can remove heeause of tho restlutlons in tho law. It is morewor capable of abuses 
for nuh0i no adequate remedy exists 
To be sure, much rood has already resulted from the discussion of the evils in our 


pre-ent system of tn\ation and fruit the rpvelation, of shocking inequalities therein 
as a result of the iucostigatious m;uh• he the Commi ,,ion on Revenue anal Taxation. 
Thus, for example. the ln\es paid by the stenni railroads and the street railroads have 
been largely inrten ,rd during Ili-, past two year, by the elfortc of the State Board of 
Equalization. and of the assessor,, uvho have acted in aecordance with the suggestions 
made by the Commission The taxes on the property of these groups of corporations 
are now tors nP;ll'Iy equal 111, and Ili sonie cases. probably in excess of, those paid on 
real estate in general and on snc•li clnsses of property as are fully taxed under the 
pre,,ent system It is estimated that this partial application of the ideas formulated 
by the: Commi,sio❑ has added upwards o£ two million dollars annually to the aggre-
gate reyenurs of the State, counties and cities from sources heretofore undertaaed. 
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But that thp,e results will be permanent if the old system of taxation is continued is 
more than doubtful. Judged to the light of our past experience and by the experience 
of other states it will not be so. A relapse into the old state is to be expected as soon 
as the temporary stimulus tc removed. The ,poradic character of those improvements 
is itself a eondpmnation of the old system of taxation. What we need is a system of 
taxation simple, uniform, certain, and sure. 


Furthermore, the improvement is not universal. It is limited to some conspicuous 
classes of corporations. Under the present system the banks are taxed unequally, one 
with another, and in many cases very inadequately. No remedy for this is possible 
without a constitutional amendment. It is equally impossible, under the present i,ys-
tem, to impose adequate taxes upon express companies, car Companies, telegraph and 
telephone companies, and the light, heat, and potter companies. Nothing is clearer than 
that the business and property of these classes of corporations should be taxed a, a 
unit. The attempt to assess such property piecemeal. there it may be found, scattered 
about in several counties, results in no asspssment, a. if it were mere old junk, of 
property tthich (then used by it going concern has a far different value. 


It is my conviction that the ,yStent of taxation embodied in the amendment voted 
upon by the people at the last: ehrtion would have remedied these evils to a very large 
extent, and would ha%P opened the tray to still more effective reform in the future. 
This conviction is based upon the following facts 
F'irtf—Complete separation of State from local taxation would have been possible 


under this amendment. even the first year. That k to say, the sources of revenue set 
apart from the State would have yielded in 1905 over $7.b00.ft00, and the nd valorem 
tax levy for that year teas 57,185,79,9. Hence, if the new system had been in force in 
1905 no State tax h1ty on -eueral property ttould have been ❑ecc•,firy. 
Second—Very considerable relief would have been afforded the overtaxed farmer 


and small real estate owner, espeeially in those dt,tricts which had heretofore suffered 
most under the inenualide, of the old system There would in 190S have been an 
average sating of 1S cents per $ 100 nssp,,sed valuation in the county tax rates. If the 
State tax rate had been up to the normal of n0 cents, nod if complete separation had 
been achieved, the average saving to the small taxpayers would have been 28 cents in 
tax rate. 


in this connection it is permissible to digress long enough to point out that the. 
State tax rat(, in 1908. •10 eents per $ 100, tins the lowest adequate State tax rate in 
the history of the State. The only lower State tax rate ever levied tins that of 1,902, 
amounting to 3S 2, and that one was so inadequate that it left the cupboard absolutely 
bare nod forced the government to aU sorts of makeshifts to moot its obligations. The 
low tax rate of 1908 is due to the wise economy exercised by the legislature under my 
advice in making appropriations for the current fiscal year. let evert• hranch of the 
State government has had sufficient funds for all necessary purposes. *The legislature 
of 11)07 and the executive departments may both take a pardonable pride in this unsur-
passed record of economy aehie%Pd without loss of efficiency. 
Third—The new system ttould have automatically equalized the burden of taxation 


among the different class- of htxImyers. 
Separation of State from local taxation is not it new scheme in this country. it has 


been tried out in many states, and others are moving in the Fame direction The plan 
lies the endorsempnt of the, grpnt National Tax Reform Association, which is com-
posed of the lending tax experts in the countrv, together with ofhetal representa-
tives of the different state Governments. Practical separation, in one form or another, 
has nlr(,adv been achieved in flip following states: Pennsyltanin, New York, New 
Jersey, Connecticut. Wkcon-in, Minnesota, Ohio, Michigan. and Virginia, while IIfs-
souri. Louisiana, and several others are moving in the Fame direction. The suhjpcts 
selected for state taxation Lary from state to state, and the methods of determining 
the tnxPC to he paid by fie subjects so selected ven•v ako. Each state builds on its 
own histmical foundation, and develops it system suited to its own peculiar conditions. 
The degree of ;Pparntion attained differs also from state to state. In sonic it is 


complete, in others it is only part1v so A small tax on flip subjects which contrthute 
to the support of local government is not regarded as in any way lessening the advan-
tages of separation. Thns Wisconsin honsts of being a "taxless state" in the sense 
that individual property ottnPIN do not contrthute to the support of the state govern-
ment in the narrower sense. Put she nevertheless imposes a general tae for school 
purposes known as the "mill tax" Mi cents per 4100 of assessed valuation), the 
proceeds of which are distributed among the school: in a manner similar to that in 
which our State school funds are distributed. 
Some states which hate separation and some which do not, notably Maine. tax pub-


lie semic., cor-porntums on the basis of gross earnings, others on the basis of a valu-
ation or appraisenient of their property. The latter depend, for its success mainly 
upon the per—iinpl of the board which makes the valuation. It appears to be success-
ful, at least for the time being, in R4sconsin, where it is administered by a strong 
board of very highly paid men appointed by the. C:overnor for a long term, and retiring-
from office, one nt a time, in such mnnnpr that it would take several administrations 
to entirely change the complexion of the board. The W' v consin board is vested with 
most extraordinary powpr•. New Jersey has recently inaugurated a plan similar in 
its main features but. different in detail, which bids fair to be quite soccescfid. The 
same system in )Michigan is, however, an admitted failure, the board in charge being 
hampered by too many restrictions in the law and by lack of power. The former sys-
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tem, namely, taxes based on gross receipts, has much to commend it in the way of 
sitnplu its and ctilcieacy. By my advice the State ('ommiSsiou on Revenue and Taxa-
tion sent its secretary, and the 8'tate Board of Equalization likewise sent its secretary, 
to St. Paul, Dlinuesota, and to Madison, Wisconsin, to study the operation of the tax 
systems of those states. They returned, bringing a very glowing report of the success 
of the gruss earnings tnx ill Minnesota, where it has been iu operation for many years. 
The Governor of that State, the State :Auditor, and the Railroad and Warehouse Com-
mi•ion, which have active charge of the administration of the tax, were unanimous 
in giving the system a mo,t hearty endorsement. The only objection to the gross earn-
ings tax seems to be that the average taxpayer and voter has difficulty in understand-
ing that a gross earnings tax can be levied which is erluti•alent to the taxes levied on 
the basis of a valuation of property. Ile is prone to demand that the same method of 
taxation and the same rate~ shall be applied to all classes of property and fails to 
realize the great difficulty involved in making a val uation of ,nch compjex properties 
as those used by public service corporations. It is probable that this feeling on the 
part of voters contributed largely to the adverse irate on the last amendment. 


In view of the foregoing considerations, and feeling that tax reform is one of the 
mo,t urgent matters requiring your attention, I have, in my capacity as ex officio 
chairman of the State Commission on Revenue and Taxation, called upon that body 
to draft a new amendment to the constitution providing for a new system of taxation. 
This will be submitted to you at this session, and i recommend it to your most care-
ful consideration, trusting that you will give it your best thought. The Commission 
is, as you know, composed of able, careful, conservative men, who have been earnestly 
and diligently studying this prohlem for over three years. They have gathered all 
the data necessary to reach a wise conclusion, and their recommendatious are en titled 
to great respect. Were it not for the existence of this Commission, with its accumu-
lation of knowledge and ecperienee, it would not perhaps be wise to propose a new 
amendment at this time. But under the circumstances it is not necessary to delay the 
matter for further investigation. The taxpavers should be given another chance to 
obtain the needed relief at once and while their attention to the matter is aroused. 
I further recommend that an appropriation be made to continue this Commission for 


another two years. If a new amendment is submitted to the people by you the Com-
mission can, in the interval which must necessarily elapse before it is adopted by the 
people, prepare the statutes necessary to put it into effect and gather the data neces-
sary to show to the people how the plan will work. 


INSURANCE. 


The last legislature pas,cd some very important insurance laws regulating insurance 
companies and insurance business in this State. The passage of these laws, as antici-
pated, has accomplished all that was hoped for. 
There was also enacted a law presenting a standard form of policy of insurance to 


be used by all companies writin, insurance in this State This law contained many 
excellent features, lint also contains certain provisions that were opposed alike by the 
insurer and insured. Alany of the best companies doing business in the State threat-
ened to withdraw their agencies if the act in that form became a law, and the large 
busun•gs uitere5ts of San lit:anev;co also Rtrennougly opposed its passage. Wheu the 
hill was before me for consideration. and \c as boring bitterly opposed htwause of certain 
provMons which it contained, I asked Air. Jones, an expert employed by the State to 
draft proper insurance laws and a standard form of policy, if lie bad been left alone to 
follow his own judgment as to what was fair and right, if he would have prepared the 
Standard form ichich he was then whoenting and which the legislature had passed, and 
he vcr• frauldy admitted that lie would not Beni¢ than firmly of the opinion that the 
contract of insurance as contained in this proposed law was wrong in some of its most 
important provisions, and further because those most directly interested in insurance 
laws, because of their large property interest- upon which heavy insurance was being 
carried iicie opposed to the Ini in its then form. i tetoecl the sanie Last Rimini r I 
requested the Clearing House, Chamber of Commerce. Board of Trade. Merchants' 
Association, and otber civic bodies of San Francisco to appoint a representative to 
meet with the Insurance Commissioner and n representative appointed by the Under-
writers of San Francisco and agree upon a standard form of policy to be used in this 
Statp. Such representatives were appointed and many meetings have been held, and 
the question of a ,tandard form has been most carefully and thoroughly considered. 
This committee will prepare a draft of a bill containing the form agreed upon, which 
will pniettealIv follow the Now York standard form, which is in use in nearly all of the 
states of the iTnion. and iihnse dery provision life heen clearly defined and limited by 
decisions of the highest courts in the country. I trust that the form of policy pre-
sented will meet xvith \-our npproyal, and that you enact it into lacy. 


There are many other matters of greater or less interest to the people of this 'State, 
but wbieb on account of my physical condition I am unable to submit to ,you at this 
time From time to time as oceasdon requires I will be pleased to submit to you those 
matters I deem to be of special importance. 


J. N. GILLIJTT, Governor. 
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183 Cal. 618, 192 P. 292


JOE BEESON, Respondent,
v.


NATHAN SCHLOSS et al., Appellants.


Supreme Court of California.
L. A. No. 6038.


September 8, 1920.


[1]
APPEAL—INSUFFICIENCY OF EVIDENCE—LACK OF SPECIFICATIONS.
On appeal from a judgment in an action to recover commissions alleged to be due for services
under a written contract, the contention that the finding that the six months' limitation fixed
by the contract within which action must be brought is without support in the evidence cannot
be considered where the bill of exceptions contains no specifications of particulars wherein the
evidence is insufficient to justify any of the findings.


[2]
ID.—ORDER DENYING NONSUIT — REVIEW OF EVIDENCE — LACK OF
SPECIFICATIONS.
On appeal from such a judgment the sufficiency of the evidence to support an order denying a
motion for a nonsuit may be reviewed where the evidence is brought up by a bill of exceptions,
although it contains no specifications either as to the sufficiency of the evidence or as to errors of
law, and no formal exception to the order is necessary in order to authorize such review.


[3]
ID.—ACTION FOR COMMISSIONS — CONTRACTUAL LIMITATION — DENIAL OF
NONSUIT — UNREASONABLENESS OF LIMITATION—SUFFICIENCY OF EVIDENCE—
REVIEW ON APPEAL FROM JUDGMENT.
Where in an action for commissions alleged to be due for services under a written contract, the
court, in advance of the trial on the merits, heard the question of the bar of the action by the
contractual limitation set up in defense, and at the close of the evidence denied a motion for a
nonsuit and proceeded to a trial on the merits, the question as to whether or not there was any
substantial evidence to support the conclusion that the limitation was unreasonable, is reviewable
on appeal from the judgment.
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[4]
STATUTE OF LIMITATIONS—FIXING OF SHORTER PERIOD—CONTRACT.
The parties to a contract may stipulate therein for a period of limitation shorter than that fixed by
the statute of limitations, and such stipulation violates no principle of public policy, provided the
period fixed be not so unreasonable as to show imposition or undue advantage in some way.


[5]
CONTRACT FOR PERSONAL SERVICES—LIMITATION OF TIME FOR
RECOVERY— NONRESIDENCE OF EMPLOYERS—INSUFFICIENT EVIDENCE OF
UNREASONABLENESS OF LIMITATION.
A clause in a contract of employment that an action for commissions for services must be brought
within six months after statement rendered by employers is not made unreasonable by reason of
the fact that the employers were at all times nonresidents of this state and had no property herein
subject to attachment.


[6]
ID.—LIMITATION NOT UNREASONABLE AS A MATTER OF LAW.
A clause in a contract of employment that an action for commissions for services must be brought
within six months after statement rendered is not unreasonable as a matter of law.


[7]
ID.—DELAY IN BRINGING ACTION — EVIDENCE — TIME LIMITATION NOT
UNREASONABLE.
A time limitation of six months for the bringing of an action to recover under a written contract
of employment is not rendered unreasonable by evidence that the delay in bringing such action
within the time was due to the fact that the employee was waiting until a sufficient debt to the
employers had accrued in this state to justify an attachment, and the further fact that the employee
was unable to obtain the data as to the exact amount due him within such time.


[8]
PRINCIPAL AND AGENT—RECOVERY OF COMMISSIONS—IGNORANCE OF AMOUNT
— KNOWLEDGE OF PRINCIPAL—RIGHT OF AGENT.
When an agent claims commissions from his principal and he does not know the exact amount
thereof, but the principal knows and refuses to inform him, he may sue the principal, alleging the
amount he believes to be due him, and ask for an accounting between them and for judgment for
the amount alleged to be due, and in such action he may attach the property of the principal for
such amount.







Beeson v. Schloss, 183 Cal. 618 (1920)
192 P. 292


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3


[9]
CONTRACT OF EMPLOYMENT—RUNNING OF CONTRACTUAL PERIOD OF
LIMITATION OF ACTION.
Where a contract of employment provided that statements of account rendered by employers
should be deemed correct unless objected to within ten days after rendition, and that suit to recover
compensation must be brought within six months after such rendition, the running of the limitation
period did not depend upon the correctness of the account, in the absence of fraud or bad faith.


[10]
ESTOPPEL—REBUTTAL OF ANSWER—FINDING.
While it is not necessary to plead an estoppel arising against a claim made in the answer, it is
necessary in order that the plaintiff may avail himself thereof and obtain a judgment based thereon,
that the court should make a finding thereof.


APPEAL from a judgment of the Superior Court of Los Angeles County. Russ Avery, Judge.
Reversed.


The facts are stated in the opinion of the court.


*619  Bicksler, Smith & Parke for Appellants.
Jarrott & Jarrott and Jas. S. Crail for Respondent.


*620  SHAW, J.


The defendants appeal from a judgment in favor of the plaintiff.


The complaint sets forth a cause of action for the recovery of commissions alleged to be due from
the defendants to the plaintiff for services rendered by the plaintiff to the defendants as traveling
salesman, under a written contract between the parties. The defendants are partners doing business
under the name of Schloss Bros. & Co. By the terms of the contract the plaintiff was employed to
solicit orders for the defendant at prices and terms to be stated by them and in so doing to travel
for such time and cover such territory as defendants should direct. Plaintiff was to receive seven
per cent on the net amount of the sales, being the difference between the gross amount of the
accepted sales and certain deductions which the contract provided should be made therefrom. The
contract was originally made on September 18, 1913, and covered the period from May 1, 1913
to April 30, 1914. It provided that it was renewable on like terms and conditions for periods of
one year, provided both parties so desired and gave notice thirty days before the expiration of such
year. It was so renewed for the years including 1914 and 1915, and ending April 30, 1916. The
original complaint, filed June 2, 1917, alleged that $10,903.51 was due to the plaintiff from the
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defendants on account of commissions earned under said contract. The first amended complaint,
filed February 21, 1918, alleged the balance due plaintiff to be $14,510.16.


In addition to denials of the allegations as to the money due and services performed, the defendants
pleaded that the action was barred by a contractual limitation contained in the contract of
employment. This clause of the contract was as follows:


“The place of this contract is expressly agreed to be the executive offices of said Schloss Bros. &
Co., at Baltimore, Md., and whenever said Schloss Bros. & Co. shall render the said salesman a
statement of his account, the said statement shall be deemed to have been correct in all particulars,
and so accepted as final and binding on said salesman, his heirs and assigns, unless written
objections thereto be filed within ten days after the rendering of said statement, and the said
Schloss Bros. & Co. shall not be liable, nor shall any *621  suit or proceedings of any kind be
brought against Schloss Bros. & Co. after the lapse of six months from the rendering of any of
said statements.”


The answer alleged that on May 25, 1916, defendants delivered to plaintiff a full, true and complete
statement of all sales, commissions, drawings, and charges, and the amount owing to or payable
by said plaintiff prior to said date and for the spring season of 1916; that said statement covered
all credits and commissions to plaintiff and all charges against plaintiff under the contract prior
thereto, and that no suit or proceedings of any kind was brought against the defendants on any
claim of the plaintiff for commissions earned during the time covered by said statements within
the period of six months from the receipt thereof by the plaintiff.


The court made findings to the effect that the defendants on May 25, 1916, delivered to plaintiff a
statement of his account as alleged in the answer, and that no suit or proceeding of any kind was
brought against the defendants for his said claim within the period of six months from the receipt
by him of said statement. The conclusion of law was that the plaintiff was entitled to judgment for
the full amount of his claim and judgment was entered accordingly. This conclusion and judgment
were evidently based on finding V, to the effect that the six months' limitation fixed by the contract
was unreasonable.


The defendants contend that the conclusion or finding that six months is an unreasonable time
within which to begin the action is without support in the evidence.


(1) The bill of exceptions contains no specifications of particulars wherein the evidence is
insufficient to justify any of the findings. “The question of the sufficiency of the evidence to sustain
the findings cannot be considered on appeal from the judgment where the bill of exceptions relied
on contains no specifications of the insufficiency of the evidence.” (Millar v. Millar, 175 Cal. 799,
[Ann. Cas. 1918E, 184, L. R. A. 1918B, 415, 167 Pac. 394, 395]; Carter v. Canty, 181 Cal. 749,
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[186 Pac. 346].) Consequently, we are unable to consider the point that the evidence in the case
does not sustain the finding.


(2) The rule is equally well settled, however, that a decision denying a motion for nonsuit presents
the question *622  whether or not there is any evidence to support it and that this is a question of
law which may be reviewed on appeal from the judgment, where the evidence is brought up by a
bill of exceptions, although it contains no specifications either as to the sufficiency of the evidence
or as to errors of law. (Shadburne v. Daly, 76 Cal. 355, [18 Pac. 403]; Barfield v. South Side Irr.
Co., 111 Cal. 119, [43 Pac. 406], disapproving the remark to the contrary in Miller v. Wade, 87
Cal. 411, [25 Pac. 487], and approving Shadburne v. Duly, supra; Martin v. Southern Pac. Co.,
150 Cal. 124, 131, [88 Pac. 701]; Carter v. Canty, supra.) Some of the decisions say that the bill
must show an exception to the decision in order to authorize a review thereof, but the code now
provides that a decision denying a motion for nonsuit is deemed to be excepted to. (Code Civ.
Proc., sec. 647.) Hence, a formal exception is now unnecessary.


(3) At the opening of the trial the attention of the court was called to the contractual limitation set
up in defense and at the request of the parties the court proceeded to try, in advance of the trial
on the merits, the question of the bar of plaintiff's action by reason of said limitation. Upon this
issue evidence was introduced by the parties and thereupon the defendants moved for a nonsuit
on the ground that it appeared from the evidence introduced that the contract contained the clause
above noted, that more than six months before the suit was begun the defendants had delivered
to plaintiff a statement of his account for commissions under said contract, and that consequently
the plaintiff's action was barred. This motion was denied and the court thereupon proceeded to a
trial of the case on the merits. This presents the question whether or not there is any substantial
evidence to support the conclusion that the limitation was unreasonable.


We are satisfied that the motion for nonsuit should have been granted.


(4) It is a well-settled proposition of law that the parties to a contract may stipulate therein for a
period of limitation, shorter than that fixed by the statute of limitations, and that such stipulation
violates no principle of public policy, provided the period fixed be not so unreasonable as to show
imposition or undue advantage in some way. (Tebbetts v. Fidelity etc. Co., 155 Cal. 137, [99 Pac.
501]; *623  Case v. Sun Ins. Co., 83 Cal. 473, [8 L. R. A. 48, 23 Pac. 534]; Fitzpatrick v. North
American etc. Co., 18 Cal. App. 266, [123 Pac. 209]; Garido v. American Ins. Co., 2 Cal. Unrep.,
560, [8 Pac. 512]; 1 Wood on Limitations, 4th ed., 145; 25 Cyc. 1017.)


(5) In making its ruling denying the nonsuit the court below put it on the ground that the limitation
was unreasonable because of the fact that the plaintiff could not get jurisdiction of defendants by
personal service of process in California. This was not a sufficient reason. The contract shows
that the defendants were residents of Maryland when it was made. There was no agreement that
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they should ever become residents of California. It must therefore be assumed that the plaintiff
understood that if he desired to recover a personal judgment against the defendants it would be
necessary for him to bring his action in the state of Maryland, unless he was fortunate enough to
find some one of the defendants in some other state within the period of limitation fixed. It cannot
be supposed that the parties contemplated or intended that the six months should not begin to run
with respect to an action in any other state than Maryland until some one of the defendants should
enter the other state so that summons could be there served upon him. To give the contract such
effect would be to practically destroy the limitation entirely. The facts that the services of plaintiff
were chiefly performed in California; that plaintiff never resided in Maryland; that he resided in
California when the cause of action accrued and has resided in Illinois ever since June 1, 1916, do
not appear to us sufficient to show that the six months' limitation was unreasonable. The courts of
Maryland were open to plaintiff and he could have sued there at any time, as the contract implies
that he should if he desired a personal judgment; and the courts of California were available at
all times for an attachment suit to reach property of defendants here, in case any could be found.
Neither the law nor the contract required the defendants to hold property in this state or elsewhere
to afford plaintiff a remedy by attachment. We are aware of no decision declaring that such a
limitation does not begin to run in any state until the plaintiff can attach property in such state and
thereupon obtain constructive service on the defendants *624  by publication of summons. The
ground upon which the court below ruled, is, in our opinion, wholly untenable.


(6) The limitation of six months was not unreasonable as a matter of law. In Tebbetts v. Fidelity
etc. Co., 155 Cal. 137, [99 Pac. 501], it was held that a period of three months was not in itself
unreasonable. Numerous cases to the same effect may be found in note 18 on the subject in 10
Corpus Juris, at page 344. (See, also, 1 Cyc. 281; 19 Cyc. 906; 25 Cyc. 910.)


It is claimed that the circumstances shown by the evidence render the time unreasonable. We will
state them as briefly as possible. The defendants notified plaintiff in January, 1916, that the contract
would be terminated on March 14, 1916. On January 12, 1916, they rendered him a statement
of his account up to that date which he immediately challenged as incorrect. On May 25, 1916,
they rendered another statement also showing nothing due to him. This he also objected to. It
was admitted that the only difference between them related to commissions due on large sales of
clothing made by the defendants to Foreman & Clark, a firm of clothiers doing a large business,
with stores in Los Angeles, Chicago and several other cities, whose trade had been secured to them
by the plaintiff. Some of these sales were negotiated by the plaintiff at their respective stores and
others at Baltimore, Maryland, by some representative of Foreman & Clark. The contract provided
that, unless it was specially so agreed in writing, the plaintiff should not be entitled to commissions
on sales known as “jobs” or on goods sold at less than “regular selling prices.” The defendants
claimed that almost all the goods sold to that firm came within one or the other of these classes
and made out their statements accordingly. The plaintiff was employed by that firm as manager
of its Chicago house from and after April 1, 1916, and at that date he left his former residence in
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Los Angeles and thereafter resided in Chicago. On March 1, 1916, he made out a statement of his
accounts, which he left with his attorney there during that month, directing him to bring suit on
it against defendants and attach the account of Foreman & Clark with defendants when advised
that their account with defendants was large enough to satisfy his *625  claim. This did not occur
until some time in May, 1917, and this action was not begun till June 2, 1917. Said statement of
March 1, 1916, was for a balance due him of $10,903.51, and was the one set forth in the first
complaint herein. The account sued on contained as credits to defendant a note of $3,495, which
he owed them, and $18 for an overcoat, both of which were in some manner satisfied before the
first amended complaint was filed and they were not mentioned therein. Without these credits the
balance due plaintiff by the original complaint would have been $14,416.51, only $93.65 less than
shown in the first amended complaint. The second amended complaint, filed on June 4, 1918, the
day before the trial begun, showed a balance of only $12,894.82, which was $1,485.69 less than
in the original complaint. The charge on account of sales of the spring and summer season of 1916
was $2,273.46 more, and for the fall and winter of 1915, $3,866.25 less in the original complaint
than in the last one. Plaintiff testified that it took him “several months” to get the data to show
how much had been sold by defendants to Foreman & Clark through his instrumentality. He began
this work in Chicago “immediately” upon arriving there. During April and May, 1916, the parties
were endeavoring to settle the differences by arbitration. This plan was abandoned some time in
June or July of 1916. During all the period from April 1, 1916, to May, 1917, he was also trying to
ascertain whether or not Foreman & Clark owed enough to defendants to justify an attachment. In
March, 1916, he advised with his attorney about bringing suit in Maryland. About June 1, 1918,
he obtained the further information on which his last amended complaint was made. These are the
facts as shown by the entire record.


(7) These conditions did not prevent the bringing of a suit within the six months beginning May
25, 1916, nor make it at all difficult to do so. The cause of action had accrued at least as early as
May 1, 1916, and the plaintiff had concluded in March, 1916, that an action was necessary. As
we have said, the courts of Maryland were open to him at all times thereafter and the courts of
California were also available. He could await the accrual of a sufficient debt from Foreman &
Clark to defendants after the action was *626  begun, as well as before. He would have three years
for that purpose, unless the defendant appeared without having been served with summons. (Code
Civ. Proc., secs. 581a, 583.) It was not necessary for him to delay his action for the purpose of
ascertaining the exact state of the account. The relation between the parties was that of principal
and agent.


(8) Under the decisions in this state when an agent claims commissions from his principal and he
does not know the exact amount thereof, but the principal knows and refuses to inform him, he
may sue the principal, alleging the amount he believes to be due him, and asking for an accounting
between them and for judgment for the amount alleged to be due, and in such action he may attach
the property of the principal for such amount. (De Leonis v. Etchepare, 120 Cal. 409, [52 Pac. 718];
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Kohler v. Agassiz, 99 Cal. 16, [33 Pac. 741]; Hallidie v. Enginger, 175 Cal. 509, [166 Pac. 1].) It
might have been necessary, of course, for him to have taken the depositions of the defendants in
Maryland, as the record shows he did. It further shows that it was by this means that he discovered
the data on which he stated the account in the last amended complaint. But if further time would
have been necessary to do so, in case he had begun the action within the six months, it would have
been good cause for a continuance and it must be presumed that it would have been granted on
application. And if such depositions had shown the advisability of amending his complaint, as it
appears they did, that fact would have required the court to allow the appropriate amendment if
the suit had been commenced earlier, just as it did in the present action, begun a year after the six
months began to run. It is certain, therefore, that the plaintiff, if he had begun his action in time,
would have had the same facilities for pleading and proving his case as he had in the action begun
some five months too late.


The plaintiff further claims that the defendants' statements of account were false and that they
concealed from the plaintiff the facts constituting his claim against them, which were known to
them but unknown to him. They contend, first, that the contract by its terms requires that statements
furnished by defendants as therein specified shall be correct in fact in order to set the limitation in
motion; *627  second, that by the rendition of a false statement they are estopped from setting up
the claim that the six months' period began to run at that time.


(9) We cannot agree to the proposition that under the terms of the contract the six months' period
does not begin to run at all unless the statement of account is absolutely correct. It implies the
contrary, for it provides that it shall be deemed to be correct, unless written objections thereto
be filed within ten days after the rendition thereof. It is evident that it contemplated differences
between the parties with respect to the amount due thereon, and this implies that it was not intended
that a correct statement should be absolutely necessary in order to make the limitation of any
effect. It may be conceded that the rendition of a willfully false statement for the purpose of
hindering the plaintiff in the bringing of his action might create an estoppel against the defendants,
preventing them from availing themselves of the contractual bar. It is not necessary to decide this
question. There is no evidence that the statements were willfully false or were rendered in bad
faith. They showed no balance in favor of the plaintiff. But the defendants still earnestly contend
that they owe him nothing. The principal part of the trial was consumed in an effort by them to
establish this claim and by the plaintiff to controvert it. Upon this appeal the larger part of their
argument is devoted to the proposition that the plaintiff is not entitled to anything on account of the
sales to Foreman & Clark, except that which the defendants' statements allowed him. Moreover,
this presents a question of estoppel. In order that the party may avail himself of an estoppel it
is ordinarily necessary to plead it. In this case the estoppel arises against a claim made by the
defendant in his answer which is deemed to be controverted and in such a case it is not necessary
to plead the estoppel.
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(10) But in order that the plaintiff may avail himself thereof and obtain a judgment based thereon it
is necessary that the court should make a finding thereof. (Blood v. La Serena etc. Co., 113 Cal. 229,
230, [41 Pac. 1017, 45 Pac. 252]; Young v. Blakeman, 153 Cal. 484, [95 Pac. 888].) The findings
contain nothing on that subject and it is obvious that the court below did not attempt to decide the
question. *628  For these reasons we think there is no merit in this argument for the plaintiff.


The conclusion that the action was barred by the contractual limitation renders it unnecessary to
consider other errors assigned by appellants.


The judgment is reversed.


Lawlor, J., and Olney, J., concurred.
Hearing in Bank denied.


All the Justices concurred.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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171 Cal.App.4th 336
Court of Appeal, Second District, Division 3, California.


Billy BLANKS et al., Plaintiffs and Respondents,
v.


Seyfarth SHAW etc., et al., Defendants and Appellants.


No. B183426.
|


Feb. 20, 2009.
|


Review Denied May 20, 2009.


Synopsis
Background: Celebrity client brought action against law firm and attorney for legal malpractice,
breach of fiduciary duty, and fraudulent concealment, alleging that the failure to timely file a
petition before the Labor Commissioner alleging violations of the Talent Agencies Act (TAA)
resulted in client's inability to recover approximately $10.6 million he had paid to unlicensed
purported agent. The Superior Court, Los Angeles County, No. BC308355, Susan Bryant–Deason,
J., entered judgment on jury verdict for client, and law firm appealed.


Holdings: The Court of Appeal, Aldrich, J., held that:


[1] Unfair Competition Law (UCL) did not extend one-year statute of limitations to file TAA claim
with the Commissioner;


[2] issue of whether Commissioner would have determined that contract between celebrity client
and purported agent was subject to the doctrine of severability was for the jury;


[3] error in instructing jury that contract was void ab initio was prejudicial;


[4] discovery rule did not apply to extend the statute of limitations;


[5] court exceeded its authority when it held that law firm was negligent as a matter of law; and


[6] ruling was prejudicial to law firm.
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Reversed and remanded.


West Headnotes (51)


[1] Attorneys and Legal Services Malpractice or negligence in general;  nature and
elements
In civil malpractice cases, the elements of a cause of action for professional negligence
are: (1) the duty of the attorney to use such skill, prudence and diligence as members of the
profession commonly possess, (2) a breach of that duty, (3) a proximate causal connection
between the breach and the resulting injury, and (4) actual loss or damage.


11 Cases that cite this headnote


[2] Attorneys and Legal Services Ordinary or reasonable care
In addressing breach of duty in a legal malpractice action, the crucial inquiry is whether
the attorney's advice was so legally deficient when it was given that he or she may be
found to have failed to use such skill, prudence, and diligence as lawyers of ordinary skill
and capacity commonly possess and exercise in the performance of the tasks which they
undertake.


4 Cases that cite this headnote


[3] Attorneys and Legal Services Compromise, settlement, and release
With regard to causation and damages, the plaintiff in a legal malpractice action is required
to prove that but for the defendant's negligent acts or omissions, the plaintiff would have
obtained a more favorable judgment or settlement in the action in which the malpractice
allegedly occurred.


14 Cases that cite this headnote


[4] Labor and Employment Constitutional and statutory provisions
The Talent Agencies Act (TAA) does not govern assistance in an artist's business
transactions other than professional employment. West's Ann.Cal.Labor Code § 1700.


[5] Labor and Employment Constitutional and statutory provisions
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The Talent Agencies Act (TAA) regulates conduct, not labels; it is the act of procuring
or soliciting, not the title of one's business, that qualifies one as a talent agency and
subjects one to the Act's licensure and related requirements. West's Ann.Cal.Labor Code
§ 1700.4(a).


1 Case that cites this headnote


[6] Labor and Employment Constitutional and statutory provisions
A personal manager who solicits or procures employment for his or her artist-client is
subject to and must abide by the Talent Agencies Act (TAA). West's Ann.Cal.Labor Code
§§ 1700, 1700.4(a).


1 Case that cites this headnote


[7] Labor and Employment Constitutional and statutory provisions
A single or incidental act of procurement brings one under the Talent Agencies Act (TAA).
West's Ann.Cal.Labor Code § 1700.


3 Cases that cite this headnote


[8] Labor and Employment Regulation and regulatory agencies
Any contract of an unlicensed person for talent agency services is illegal and void ab initio
under the Talent Agencies Act (TAA). West's Ann.Cal.Labor Code § 1700.


[9] Labor and Employment Regulation and regulatory agencies
When a person has engaged in unlawful procurement because that person is not licensed,
the Labor Commissioner has the power under the Talent Agencies Act (TAA) to void
the contract and is empowered to deny all recovery for services where the Act has been
violated and order restitution to the artist. West's Ann.Cal.Labor Code § 1700.


[10] Labor and Employment Regulation and regulatory agencies
Labor and Employment Actions and Proceedings
The Labor Commissioner is given exclusive original jurisdiction over controversies
colorably arising under the Talent Agencies Act (TAA), which must be brought within one
year. West's Ann.Cal.Labor Code § 1700.44(c).
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4 Cases that cite this headnote


[11] Labor and Employment Actions and Proceedings
Filing a complaint in the superior court does not satisfy the Talent Agencies Act's (TAA's)
filing requirement, as it is not an action or proceeding as envisioned in the TAA; rather,
a petition must be filed with the Labor Commissioner. West's Ann.Cal.Labor Code §
1700.44.


[12] Labor and Employment Actions and Proceedings
Generally, there is no due process right to discovery in Talent Agencies Act (TAA) hearings
before the Labor Commissioner; rather, the scope of discovery is governed by statute and
the Commissioner's discretion. U.S.C.A. Const.Amend. 14; West's Ann.Cal.Labor Code
§ 1700.44.


[13] Labor and Employment Review
After the issues in a Talent Agencies Act (TAA) action are first addressed by the Labor
Commissioner, both parties have the right to a trial de novo. West's Ann.Cal.Labor Code
§ 1700.


[14] Labor and Employment Conditions precedent;  exhaustion
If an artist seeking to recover funds paid to an unlicensed agent prematurely files a civil
lawsuit under the Talent Agencies Act (TAA) prior to filing with the Labor Commissioner,
the superior court proceedings are stayed until the remedies before the Commissioner are
exhausted. West's Ann.Cal.Labor Code § 1700.


[15] Attorneys and Legal Services Limitations and filing deadlines
Labor and Employment Actions and Proceedings
Unfair Competition Law (UCL) did not extend one-year statute of limitations to file
Talent Agencies Act (TAA) claim with the Labor Commissioner, and thus did not prevent
celebrity from showing in legal malpractice action that attorney's failure to file TAA claim
against unlicensed purported agent caused damages despite the existence of the UCL
claim; vesting of exclusive original jurisdiction in the Labor Commissioner and imposition
of a one-year limitations period as a predicate to the assertion of any claim were not merely
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procedural but rather were fundamental parts of the TAA, which required Commissioner
to first determine whether purported agent procured employment for celebrity and thus
whether their relationship was controlled by the TAA. West's Ann.Cal.Labor Code §
1700.44; West's Ann.Cal.Bus. & Prof.Code § 17208.


See 3 Witkin, Summary of Cal. Law (10th ed. 2005) Agency, § 449; Cal. Jur. 3d,
Employment Agencies, § 27.


1 Case that cites this headnote


[16] Antitrust and Trade Regulation In general;  unfairness
By proscribing “any unlawful” business practice, the Unfair Competition Law (UCL)
borrows violations of other laws and treats them as unlawful practices that the unfair
competition law makes independently actionable. West's Ann.Cal.Bus. & Prof.Code §
17200.


8 Cases that cite this headnote


[17] Antitrust and Trade Regulation In general;  unfairness
An act may violate the Unfair Competition Law (UCL) even if the unlawful practice affects
only one victim. West's Ann.Cal.Bus. & Prof.Code § 17200.


4 Cases that cite this headnote


[18] Antitrust and Trade Regulation Time to Sue;  Limitations
The Unfair Competition Law (UCL) has a four-year statute of limitations, which applies
even if the borrowed statute on which the UCL violation is based has a shorter limitations
statute. West's Ann.Cal.Bus. & Prof.Code § 17208.


21 Cases that cite this headnote


[19] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
Antitrust and Trade Regulation Time to Sue;  Limitations
The general rule is that a Unfair Competition Law (UCL) cause of action borrows the
substantive portion of the borrowed statute to prove the “unlawful” prong of that statute,
but not the limitations procedural part of the borrowed statute. West's Ann.Cal.Bus. &
Prof.Code § 17208.
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15 Cases that cite this headnote


[20] Labor and Employment Conditions precedent;  exhaustion
The reference of disputes involving the Talent Agencies Act (TAA) to the Labor
Commissioner is mandatory; disputes must be heard by the Commissioner, and all
remedies before the Commissioner must be exhausted before the parties can proceed.
West's Ann.Cal.Labor Code § 1700.44.


[21] Labor and Employment Conditions precedent;  exhaustion
The Talent Agencies Act (TAA) statutory scheme creates an absolute bar to plaintiffs who
wish to circumvent the pre-suit requirement of filing first with the Labor Commissioner.
West's Ann.Cal.Labor Code § 1700.44.


2 Cases that cite this headnote


[22] Antitrust and Trade Regulation Exhaustion
Labor and Employment Conditions precedent;  exhaustion
Even if Unfair Competition Law (UCL) remedies are cumulative to those available under
other statutes and thus cumulative of those under the Talent Agencies Act (TAA), a TAA
claim must be first brought to the Labor Commissioner. West's Ann.Cal.Labor Code §
1700.44; West's Ann.Cal.Bus. & Prof.Code § 17200.


2 Cases that cite this headnote


[23] Attorneys and Legal Services Questions of law or fact
Issue of whether Labor Commissioner would have determined that contract between
celebrity client and unlicensed purported agent was subject to the doctrine of severability
was for the jury in client's subsequent legal malpractice action against law firm which
failed to timely file petition with the Commissioner; had the case been timely presented
to the Commissioner, she would have had to make a case specific determination as to
whether or not the TAA required purported agent to hold a license, if the entire or parts of
the client/agent agreement were enforceable, if the purpose of the contract was so tainted
with illegality that client was entitled to a complete refund of all monies paid, and if the
illegal aspects of the contract could be extirpated by severance. West's Ann.Cal.Bus. &
Prof.Code § 17200; West's Ann.Cal.Civ.Code § 1599.
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[24] Labor and Employment Regulation and regulatory agencies
Labor and Employment Actions and Proceedings
If an unlicensed person renders procurement services that require a license under the
Talent Agencies Act (TAA) and also renders non-procurement services, that person may
be entitled to compensation for those acts which did not involve unlawful procurement; in
such cases, the Labor Commissioner hearing the dispute is empowered to void contracts in
their entirety, but is not obligated to do so, and has the ability to apply equitable doctrines
such as severance to achieve a more measured and appropriate remedy where the facts so
warrant. West's Ann.Cal.Labor Code § 1700.44.


[25] Appeal and Error Negligence and torts in general
Trial court's error in instructing jury in legal malpractice action that contract between
celebrity client and unlicensed purported agent was void ab initio under the Talent
Agencies Act (TAA), rather than instructing jury on the issue of severability, was
prejudicial to law firm, which had failed to timely file TAA action with the Labor
Commissioner; instruction precluded the jury from considering severability or alternative
remedies, instruction infected the presentation of evidence and formed the theories and
arguments presented, and jury apparently accepted client's all-or-nothing approach by
awarding him the exact amount he had paid to purported agent. West's Ann.Cal.Bus. &
Prof.Code § 17200; West's Ann.Cal.Civ.Code § 1599.


[26] Limitation of Actions Nature of harm or damage, in general
Celebrity client and attorney knew of purported agent's lack of license months before
expiration of one-year Talent Agencies Act (TAA) statute of limitations on client's claim
against purported agent such that discovery rule did not apply to extend the statute of
limitations; attorney admitted he knew that, with regard to the TAA statute of limitations,
the critical date was the date each payment was made to purported agent, and that he
knew the Labor Commissioner had original jurisdiction over the TAA claim. West's
Ann.Cal.Bus. & Prof.Code § 17200.


[27] Limitation of Actions Nature of harm or damage, in general
In some instances, the accrual of a cause of action in tort is delayed until the plaintiff
discovered (or reasonably should have discovered or suspected) the factual basis for his
or her claim.
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1 Case that cites this headnote


[28] Limitation of Actions In general;  what constitutes discovery
The discovery rule postpones accrual of the cause of action.


4 Cases that cite this headnote


[29] Limitation of Actions In general;  what constitutes discovery
The discovery rule may be expressed by the Legislature or implied by the courts.


[30] Limitation of Actions In general;  what constitutes discovery
The discovery rule is designed to protect plaintiffs who were unaware of their claims and
to prevent tort claims from expiring before they are discovered.


1 Case that cites this headnote


[31] Limitation of Actions In general;  what constitutes discovery
It is inappropriate to apply the discovery rule when plaintiffs have ample time after
discovery to protect their rights by filing a civil lawsuit.


[32] Limitation of Actions Questions for Jury
When the issue is accrual of a cause of action, belated discovery is usually a question of
fact, but may be decided as a matter of law when reasonable minds cannot differ.


9 Cases that cite this headnote


[33] Pretrial Procedure Motions in limine;  preclusion of evidence, argument, or
reference
Trial court exceeded its authority in legal malpractice action when, after addressing the
specific delayed discovery issue presented in motion in limine, court held that law firm
was negligent as a matter of law because its actions fell below the standard of care; ruling
did not address the single issue presented in the motion in limine, and ruling also was
contrary to the only expert evidence that had been presented.
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3 Cases that cite this headnote


[34] Pretrial Procedure Motions in limine;  preclusion of evidence, argument, or
reference
In limine motions are designed to facilitate the management of a case, generally by
deciding difficult evidentiary issues in advance of trial.


2 Cases that cite this headnote


[35] Pretrial Procedure Motions in limine;  preclusion of evidence, argument, or
reference
The usual purpose of motions in limine is to preclude the presentation of evidence deemed
inadmissible and prejudicial by the moving party.


3 Cases that cite this headnote


[36] Pretrial Procedure Motions in limine;  preclusion of evidence, argument, or
reference
A typical order in limine excludes the challenged evidence and directs counsel, parties,
and witnesses not to refer to the excluded matters during trial.


1 Case that cites this headnote


[37] Pretrial Procedure Motions in limine;  preclusion of evidence, argument, or
reference
The advantage of in limine motions is to avoid the obviously futile attempt to unring the
bell in the event a motion to strike is granted in the proceedings before the jury.


[38] Pretrial Procedure Motions in limine;  preclusion of evidence, argument, or
reference
What in limine motions are not designed to do is to replace the dispositive motions
prescribed by the Code of Civil Procedure.


5 Cases that cite this headnote
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[39] Pretrial Procedure Motions in limine;  preclusion of evidence, argument, or
reference
Although trial courts may exercise their inherent powers to permit non-traditional uses of
motions in limine, when used in such fashion they become substitutes for other motions,
such as summary judgment motions, thereby circumventing procedural protections
provided by the statutory motions or by trial on the merits; they risk blindsiding the
nonmoving party, and, in some cases, they could infringe a litigant's right to a jury trial.
West's Ann.Cal. Const. Art. 1, § 16.


3 Cases that cite this headnote


[40] Attorneys and Legal Services Questions of law or fact
The issue of negligence in a legal malpractice case is ordinarily an issue of fact.


3 Cases that cite this headnote


[41] Appeal and Error Motions in limine
Trial court's erroneous ruling, as part of in limine order, that law firm was negligent as a
matter of law was prejudicial in legal malpractice action; court effectively denied law firm
the ability to explain its actions and present its position that it had met the standard of care
and had made an informed decision as to a course of conduct based upon an intelligent
assessment of the problem, law firm was precluded from fully explaining its rationale for
its trial strategy, including that discovery was crucial to develop all theories in the multiple
pled causes of action and to defend against a cross-complaint, and ruling occurred before
numerous cases which addressed aspects of the underlying case and were relevant to law
firm's legal analysis.


[42] Evidence Matters Directly in Issue
Experts may not be called upon to testify in a legal malpractice action as to what the
reasonable trier of fact in the underlying case would have done.


7 Cases that cite this headnote


[43] Torts Defenses and Mitigating Circumstances
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Immunity avoids liability in tort under all circumstances, within the limits of the immunity
itself; it is conferred, not because of the particular facts, but because of the status or position
of the favored defendant and it does not deny the tort, but rather the resulting liability.


1 Case that cites this headnote


[44] Torts Defenses and Mitigating Circumstances
When the law grants an immunity, it does not mean that the defendant's conduct is not
tortious, but rather that the defendant is absolved from liability.


1 Case that cites this headnote


[45] Attorneys and Legal Services Judgmental immunity
The judgmental immunity doctrine relieves an attorney from a finding of liability for legal
malpractice even where there was an unfavorable result if there was an honest error in
judgment concerning a doubtful or debatable point of law.


1 Case that cites this headnote


[46] Attorneys and Legal Services Judgmental immunity
An attorney does not ordinarily guarantee the soundness of his or her opinions and
accordingly, under the judgmental immunity doctrine, is not liable for every mistake he
or she may make in his or her practice.


[47] Attorneys and Legal Services Judgmental immunity
In order to prevail on the judgmental immunity theory in a legal malpractice action and
escape a negligence finding, an attorney must show that there were unsettled or debatable
areas of the law that were the subject of the legal advice rendered and this advice was
based upon reasonable research in an effort to ascertain relevant legal principles and to
make an informed decision as to a course of conduct based upon an intelligent assessment
of the problem.


1 Case that cites this headnote


[48] Attorneys and Legal Services Judgmental immunity
Because attorneys must possess knowledge of those plain and elementary principles of
law which are commonly known by well informed attorneys, as part of the analysis of a
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claim of judgmental immunity in a legal malpractice action, the attorney must demonstrate
that he or she has taken steps to discover those additional rules of law which, although not
commonly known, may readily be found by standard research techniques.


[49] Attorneys and Legal Services Judgmental immunity
It is not sufficient that the attorney claiming judgmental immunity in a legal malpractice
action exercise his or her best judgment; rather, that judgment must be consistent with the
standard of practice.


[50] Attorneys and Legal Services Judgmental immunity
Under doctrine of judgmental immunity, an attorney's obligation is not satisfied by simply
determining that the law on a particular subject is doubtful or debatable; even if the law
is unsettled, an attorney's decision must be informed, based upon an intelligent evaluation
of the case.


[51] Attorneys and Legal Services Research and knowledge of law in general
An attorney has a duty to avoid involving his or her client in murky areas of the law if
research reveals alternative courses of conduct; at least he or she should inform his or her
client of uncertainties and let the client make the decision.


Attorneys and Law Firms


**716  Moscarino & Connolly, John M. Moscarino, Joseph Connolly, and Paula C. Greenspan,
Los Angeles; Greines, Martin, Stein & Richland, Kent L. Richland, Barbara W. Ravitz, Peter O.
Israel, Los Angeles, and Alana B. Hoffman, for Seyfath Shaw, Defendant and Appellant.


Gibson, Dunn & Crutcher, Daniel M. Kolkey, Kevin S. Rosen, William E. Thomson, Los Angeles,
and Dominic Lanza, for William H. Lancaster, Defendant and Appellant.


Law Offices of James R. Rosen, James R. Rosen, and Adela Carrasco, Beverly Hills; Esner, Chang
& Ellis, Stuart B. Esner, Los Angeles, and Gregory R. Ellis, for Plaintiffs and Respondents.
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ALDRICH, J.


*345  I.


INTRODUCTION


In this legal-malpractice based lawsuit, plaintiff and respondent Billy Blanks (Blanks) won a
multi-million dollar judgment against his former attorneys, defendants and appellants William H.
Lancaster (Lancaster) and Seyfarth Shaw, LLP (Seyfarth Shaw), jointly Seyfarth. 1


1 Lancaster and Seyfarth Shaw have filed separate briefs in this matter raising separate issues.
However, the only possible conflict of interest between them is with regard to whether
Seyfarth Shaw can be held liable for punitive damages, an issue we do not address. Thus,
for simplicity and unless otherwise noted, we refer to Lancaster and Seyfarth Shaw jointly
as Seyfarth.


The issues raised require us to discuss the exclusive jurisdiction of the Labor Commissioner in
cases involving the Talent Agencies Act (Lab.Code, § 1700 et seq., the TAA or the Act) as most
recently decided by the Supreme Court in Styne v. Stevens (2001) 26 Cal.4th 42, 109 Cal.Rptr.2d
14, 26 P.3d 343 (Styne ). We are **717  also called upon to discuss the effect of Seyfarth's failure
to file a petition with the Commissioner within the Act's one-year statute of limitation (Lab.Code,
§ 1700.44, subd. (c)), and the doctrine of severability of contracts applied to the TAA as addressed
in Marathon Entertainment, Inc. v. Blasi (2008) 42 Cal.4th 974, 70 Cal.Rptr.3d 727, 174 P.3d 741
(Marathon ).


*346  We hold that: (1) plaintiffs seeking affirmative relief under the TAA must bring their cases
to the Labor Commissioner within the Act's one-year statute of limitations and cannot rely on
the longer statute contained in the Unfair Competition Law; (2) the trial court prejudicially erred
in failing to properly instruct on the doctrine of severability of contracts; (3) the discovery rule
cannot extend the TAA statute of limitations in this case; (4) the trial court prejudicially erred
by addressing a subject not presented in a motion in limine; and (5) the issue of “judgmental
immunity” must be addressed on remand.


We reverse and remand to the trial court for further proceedings.


II.
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FACTUAL AND PROCEDURAL BACKGROUND


A. Factual background of the underlying case. 2


2 Following the usual rules on appeal from a judgment rendered after a trial, we view the facts
in the light most favorable to the judgment. (Woodman Partners v. Sofa U Love (2001) 94
Cal.App.4th 766, 771, 114 Cal.Rptr.2d 566.)


1. The initial facts.
Blanks is a celebrity karate champion. He developed Tae Bo, a fitness routine combining
calisthenics, karate, dance, and push-ups. The routine was ideal for weight control, organized
exercise classes, and training. Blanks developed an enthusiastic following and established the Billy
Blanks World Karate Center where people lined up around the block to take classes. Radio and
television programs spotlighted the Tae Bo craze. Blanks was in demand for film projects and
public appearances. The first mass marketed Tae Bo videotape was a huge success.


2. Blanks hires Greenfield.
In 1991 or 1992, certified public accountant Jeffrey Greenfield (Greenfield) came into Blanks's
studio as a client. Soon thereafter, Greenfield became Blanks's accountant.


In December 1997, Blanks hired licensed talent agent Suzy Unger (Unger) at the William Morris
Agency.


In 1998, Greenfield convinced Blanks to change their relationship and allow Greenfield to manage
Blanks's business affairs, negotiate business *347  deals and media appearances, and schedule
Blanks's appearances, in return for 10 percent of Blanks's revenues. Greenfield did not have a talent
agencies' license. Greenfield began to manage and oversee many aspects of Blanks's business. His
responsibilities ranged from doing the payroll to handling computer problems, hiring employees
who addressed apparel design and product marketing, and negotiating with the parking valet.


Greenfield introduced Blanks to his lawyers, John Younesi and Jan Yoss. Blanks retained Younesi
& Yoss LLP's services.


While Blanks was represented by the William Morris Agency, Greenfield arranged a number of
movie and television appearances in 1998 and 1999. However, Greenfield's inept actions also
harmed Blanks. For example, Greenfield's negotiations relating to a television action project
**718  called “Tae Bo Squad” did not result in an agreement. The project fizzled during the
contract stage. In 1999, Greenfield's mishandling of the negotiations for a television series called
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“Battle Dome” resulted in Blanks being paid only as a consultant and at a sum far below Blanks's
worth. 3  Greenfield did not return telephone messages from those seeking to hire Blanks, resulting
in lost opportunities.


3 The testimony as to the amount Blanks was paid for the Battle Dome project is conflicting.
One witness guessed that Blanks was paid less than $10,000, but certainly less than $50,000.
Another witness testified Blanks may have received $5,000.


Greenfield said he wanted to be Blanks's agent. Greenfield convinced Blanks to fire the William
Morris Agency. On February 19, 1999, Yoss wrote a letter to the agency terminating its services.


In 1999, Greenfield tried to license the Tae Bo trademark to NCP Marketing Group, Inc. (NCP), the
company that produced Blanks's infomercials. However, the deal fell through because Greenfield
could not work with NCP's principal. Eventually, Blanks and Younesi & Yoss negotiated the deal,
securing for Blanks $20 million annually for 7 years. Blanks received $30 million upon signing
the NCP deal, including a $20 million advance.


Greenfield was receiving a 10 percent fee on royalties, appearance fees, and other income
generated by Blanks, including that from the NCP infomercials and product sales.


While the NCP deal was pending and Blanks still was represented by the William Morris Agency,
Greenfield proposed to Blanks a partnership in which Greenfield would leave his accounting
practice and oversee all of Blanks's current and future business interests, including all financial,
management, operational, and marketing functions. Greenfield was also to help Blanks set up
a charitable foundation and obtain movie, television, and *348  clothing deals. In exchange,
Greenfield would obtain a percentage of all of Blanks's business. The proposal called for
Greenfield initially to receive one-third of all of Blanks's income, escalating to a 49 percent share
in 5 years. Blanks resisted, but agreed to a trial period during which Greenfield was to be given an
opportunity to prove if he could be an agent and run Blanks's business. The agreement was never
reduced to a writing and Blanks never considered Greenfield to be his partner. Greenfield began
receiving periodic checks.


Blanks's wife, Gayle Blanks, had always been involved in Blanks's business. Around August
2, 1999, Mrs. Blanks wrote a lengthy letter to Greenfield detailing numerous complaints about
Greenfield's role in Blanks's affairs. The letter prompted a four hour meeting in August 1999,
between Mrs. Blanks and Greenfield. At its conclusion, Mrs. Blanks was pressured into signing
two checks Greenfield previously had prepared that were made payable to him. Mrs. Blanks signed
the two checks, which totaled more than $7.6 million, in order “[t]o get Jeffrey out of our life.”
After arriving back at her home, Mrs. Blanks collapsed and was taken to the emergency room.
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Including the two August 1999 checks, Greenfield received 16 checks from December 29, 1998
through August 2, 1999 totaling approximately $10.6 million. The record does not reflect how the
amount of each check was calculated. 4


4 The dates and the amounts of the checks are: (1) December 29, 1998–$16,000; (2) January
26, 1999–$16,000; (3) February 2, 1999–$1,540.80; (4) February 25, 1999–$605.30; (5)
March 3, 1999–$1,361,667; (6) April 15, 1999–$75,570.65; (7) May 10, 1999–$41,059.84;
(8) May 10, 1999–$173,182.85; (9) May 17, 1999–$14,000; (10) June 2, 1999–$793,436.23;
(11) June 24, 1999–$34,988.24; (12) July 7, 1999–$400,000; (13) July 16, 1999–$25, 611.61;
(14) July 21, 1999–$27,848.32; (15) August 2, 1999–$3,600,000; and (16) August 2, 1999–
$4,053,031.64.


**719  In August 1999, Greenfield's check writing authority on Blanks's accounts was eliminated.


3. Blanks hires Seyfarth Shaw to pursue Greenfield.
In September 1999, Blanks, Mrs. Blanks, Jan Yoss, and John Younesi met with Greenfield at
the Blanks's home. The meeting was contentious. After this meeting, Blanks and his wife met
privately with Yoss. Yoss informed Blanks that Greenfield did not have a talent agencies' license.
This was the first time Blanks had heard that Greenfield was supposed to be licensed. 5  Yoss *349
suggested Blanks bring a lawsuit against Greenfield to recover the money Greenfield had received.
Yoss referred Blanks to Seyfarth Shaw, a prominent law firm.


5 Mrs. Blanks's testified that her best recollection was that she learned in August or September
1999 that Greenfield was unlicensed. Mrs. Blanks stated in a written chronology of events
prepared by her that the contentious meeting occurred in September 1999.


In October 1999, Blanks met with Seyfarth Shaw lawyers, Barbara A. Fitzgerald and Lancaster.
During this first meeting, there was a discussion of Greenfield's unlicensed status under the TAA.
Seyfarth began preparing a civil complaint no later than October 22, 1999. On October 27, 1999,
Blanks formally retained the law firm to represent him. Lancaster had primary responsibility for
the case.


The TAA requires all agents to be licensed. If an agent procures work for an artist and is unlicensed,
the Act permits the Labor Commissioner to void ab initio all contracts between the parties
and order the unlicensed agent to disgorge funds earned for those services. Such requests for
affirmative relief first must be made by filing a claim with the Labor Commissioner, who has
original jurisdiction over TAA claims. The TAA has a one-year statute of limitations, which
the parties agree begins to run from the date the payment is made to the unlicensed agent.
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(Lab.Code, § 1700.44.) Generally, there is no right to conduct discovery in TAA matters before
the Commissioner. 6


6 We discuss the TAA more fully infra.


Lancaster knew, within a week or so after his first meeting with Blanks, that the Labor
Commissioner had original jurisdiction over Blanks's TAA claim.


On November 4, 1999, Lancaster filed a civil lawsuit in the Superior Court on behalf of Blanks.
The first cause of action was for violation of the TAA. It was based upon the fact that Greenfield
was unlicensed. Greenfield's lack of licensure was also a foundational fact in the complaint's
other 16 causes of action. For example, Blanks alleged as to all causes of action that “Greenfield
gradually began to perform career management tasks on Blanks's behalf, including, for example,
the negotiation of personal appearances and Tae Bo training engagements. [A]t no time did
[Greenfield] obtain licensure as ... a talent agent ... as required for the legitimate performance of the
roles Greenfield purported to assume for Blanks.” The complaint alleged that Greenfield handled
and mishandled negotiations and often referred to Greenfield as a “manager/agent.” The complaint
sought disgorgement of all funds that had been paid to Greenfield, and other relief.


**720  On December 6, 1999, Greenfield cross-complained for breach of contract. The cross-
complaint alleged that Greenfield was owed at least $49 million based on a partnership agreement.
That same week, Greenfield served his first round of discovery requests on Blanks.


*350  On December 29, 1999, the one-year TAA statute of limitations lapsed on the first check.
The TAA statute lapsed on the 16th check on August 2, 2000.


From November 4, 1999, when Lancaster filed the civil lawsuit, until August 2, 2000, when the
one-year TAA statute lapsed on the last of the 16 checks, the following occurred:


On February 8, 2000, Division Two of the Second District Court of Appeal filed and certified
for publication Styne v. Stevens (B121208), in which the Court of Appeal prominently discussed
the Labor Commissioner's exclusive original jurisdiction in TAA matters and the TAA's one-year
statute of limitations. This decision involved a case in which an entertainer defended a lawsuit
filed by her longtime personal manager. She argued that any contract with her manager was
unenforceable because he was not a licensed talent agent. About a week after the court of appeal
rendered its decision, another lawyer with whom Blanks had consulted wrote Blanks a letter
alerting him to the opinion and the lawyer's concern that Seyfarth had not filed a petition with
the Labor Commissioner within the one-year statute of limitations. Blanks forwarded the letter to
those at Seyfarth involved in Blanks's case. A Seyfarth attorney researched the court of appeal
decision and Seyfarth held conferences about the issues it raised. Lancaster knew that an older
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case, Buchwald v. Superior Court (1967) 254 Cal.App.2d 347, 62 Cal.Rptr. 364, held that the
Labor Commissioner had original jurisdiction over TAA issues. Seyfarth researched and prepared
a petition to be filed with the Commissioner.


On March 16, 2000, a status conference was held in the superior court during which Lancaster
admitted he might have to file a petition with the Labor Commissioner in order to preserve Blanks's
TAA claims and file a motion to stay the civil lawsuit. In response, the court invited Blanks to
bring a stay motion. The court set trial and final status conference dates for February 2001.


On March 23, 2000, Lancaster sent Blanks a letter advising him of the status of the case, including
an update as to ongoing discovery disputes. Lancaster stated in the letter that a motion to stay the
TAA claim and the TAA petition were “being prepared and will be filed next week.”


On June 2, 2000, the California Supreme Court granted review of the February 8, 2000, Court of
Appeal opinion, Styne v. Stevens (June 2, 2000, S086787). 7


7 On July 12, 2001, the Supreme Court filed Styne, supra, 26 Cal.4th 42, 109 Cal.Rptr.2d
14, 26 P.3d 343 extensively addressing the one-year statute under the Act. We discuss the
Supreme Court opinion more fully infra. It focused on whether the one-year TAA statute
precluded an artist from using the TAA as a defense.


*351  During the spring of 2000, Blanks's new business advisor, Michael Crum, became concerned
that Blanks already had spent $300,000 on the case against Greenfield. Crum requested Lancaster
to prepare a projected budget for the Greenfield litigation for the next six months. In response,
Lancaster informed Crum that the estimated budget to pursue the case was in excess of $200,000.
This included the cost of taking 10 to 15 depositions.


By the summer of 2000, Seyfarth had not requested a stay of the civil action **721  against
Greenfield. In July 2000, Seyfarth served its first notice of Greenfield's deposition. Blanks's
deposition commenced on July 12, 2000.


In late August 2000, Lancaster made a frantic telephone call to Blanks's home. Lancaster asked
Mrs. Blanks when Blanks first had learned that Greenfield was not a licensed talent agent. Mrs.
Blanks told Lancaster that Yoss had told Blanks about Greenfield's lack of licensure in August
or September 1999. (See fn. 5.) Blanks's recollection was that the purpose of the telephone call
was that Lancaster had inquired about when Blanks had last paid Greenfield. Lancaster abruptly
ended the call after stating he had to get something filed. Less than 24 hours later, Seyfarth sent
Blanks's petition to determine controversy to the Labor Commissioner by Federal Express. The
petition was received by the Commissioner the next business day, Monday, August 28, 2000.
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On September 6, 2000, Greenfield refused to appear for his deposition scheduled for the next day
because Seyfarth had filed a petition with the Labor Commissioner. In October 2000, Seyfarth
filed a motion to stay the Blanks v. Greenfield civil lawsuit.


4. Blanks fires Seyfarth.
Blanks hired the law firm of Allen Matkins Leck Gamble & Mallory, LLP, which substituted into
the case against Greenfield on October 20, 2000. On November 2, 2000, the Superior Court heard
and granted the motion to stay that had been filed by Seyfarth, pending the TAA hearing before
the Labor Commissioner.


While Seyfarth was handling Blanks's case against Greenfield, Blanks paid Seyfarth
approximately $400,000. According to Seyfarth, Blanks still owed approximately $46,000.


Attorney Martin Singer of Lavely & Singer was experienced in handling TAA claims. He
associated into the case against Greenfield and presented *352  Blanks's claims to the Labor
Commissioner. The hearing before the Labor Commissioner began on September 10, 2001, and
was continued to November 5, 2001. At the hearing, Attorney Singer explained how Greenfield
had violated the TAA.


5. The Labor Commissioner's ruling.
On March 11, 2002, the Labor Commissioner issued a formal determination of controversy finding
that Greenfield was operating as an unlicensed talent agent and had violated the TAA at least
twice (once for “Tae Bo Squad” and once for “Battle Dome”). The Commissioner further ruled
that Blanks's petition was untimely because Blanks had not satisfied the one-year TAA statute
of limitations and thus, the Commissioner could not order Greenfield to disgorge monies he had
received from Blanks. Finally, the Commissioner ruled that Greenfield's “partnership” agreement
was void ab initio and unenforceable.


Blanks and Greenfield both requested a trial de novo in the superior court.


6. In writ proceedings we have concluded that Blanks's TAA disgorgement request is time-
barred.


The superior court lifted the stay of the Blanks v. Greenfield civil proceedings. Greenfield moved
for summary adjudication, arguing the TAA statute of limitations barred all recovery by Blanks
on the first cause of action for violating the TAA. Greenfield noted that the last payment to him
had been made on August 2, 1999, yet Blanks had not filed his petition with the Commissioner
until August 28, 2000. On May 17, 2002, the trial court denied the **722  motion. Greenfield
filed a petition for writ of mandate in this court requesting that we direct the trial court to grant
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the motion and enter a judgment in his favor on the first cause of action. In opposing the petition,
Blanks argued that he had complied with the time limitations contained in Labor Code section
1700.44 because he had timely filed an “action or proceeding.”


On February 27, 2003, we filed Greenfield v. Superior Court (2003) 106 Cal.App.4th 743, 131
Cal.Rptr.2d 179. We rejected Blanks's argument that filing a complaint in the Superior Court tolled
the TAA one-year statute. In doing so, we rejected Blanks's position that by filing in the superior
court he had complied with Labor Code section 1700.44 's filing requirement as he had timely
filed an “action or proceeding.” (Greenfield, supra, at pp. 747–751, 131 Cal.Rptr.2d 179.) We also
rejected Blanks's argument that there was no time limit on filing his TAA petition based upon the
assertion that his complaint was a defensive pleading. (Id. at pp. 751–753, 131 Cal.Rptr.2d 179;
see fn. 7 herein and *353  Styne, supra, 26 Cal.4th 42, 109 Cal.Rptr.2d 14, 26 P.3d 343, discussed
infra.) We directed the Superior Court to grant Greenfield's motion for summary adjudication
because Blanks had failed to timely bring his TAA cause of action before the Commissioner.
(Greenfield v. Superior Court, supra, at p. 753, 131 Cal.Rptr.2d 179.) Blanks then filed a petition
for review with the Supreme Court.


7. Blanks settles with Greenfield.
On April 9, 2003, Blanks and Greenfield entered into a settlement agreement conditioned upon the
Supreme Court's denial of Blanks's petition for review. Pursuant to the conditional settlement, the
TAA petition and all disputes between Blanks and Greenfield contained in Blanks's civil complaint
and Greenfield's cross-complaint were resolved by Greenfield's payment to Blanks of $225,000,
and a $25,000 charitable contribution. On June 11, 2003, the Supreme Court denied the petition
for review and the conditional settlement was implemented.


B. The present action against Seyfarth Shaw and Lancaster.
Blanks filed this lawsuit against Seyfarth Shaw and Lancaster alleging causes of action for
legal malpractice, breach of fiduciary duty, and fraudulent concealment. The essence of the
complaint was that Seyfarth Shaw and Lancaster failed to timely file a petition before the Labor
Commissioner, which resulted in Blanks's inability to recover all of the approximate $10.6 million
Blanks had paid to Greenfield. Blanks alleged the loss of his case against Greenfield was a direct
result of Seyfarth's conscious decision to defer filing the petition with the Labor Commissioner in
order to generate legal fees. Blanks also alleged that Seyfarth misled him into believing that the
petition would be, or was, timely filed, and concealed the running of the TAA statute of limitations.


Seyfarth answered the complaint. Seyfarth Shaw cross-complained for breach of contract alleging
Blanks owed $46,365.97 in attorney's fees. After a critical pretrial ruling by the trial court, Seyfarth
Shaw dismissed the cross-complaint without prejudice.
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1. The trial in this legal malpractice-based case.
The jury trial lasted six weeks. Because the trial involved accusations of legal malpractice, there
was a trial within a trial, i.e., Blanks had to prove that Seyfarth was negligent and that had Seyfarth
not been negligent, Blanks would have been successful in pursuing the underlying **723  case
against Greenfield and would have recovered more than the settlement amount.


*354  Blanks argued that had Seyfarth timely filed a petition with the Commissioner, Blanks
would have been able to obtain a disgorgement order from the Labor Commissioner requiring
Greenfield to return the entire amount paid to him (approximately $10.6 million) because
Greenfield did not have a talent agencies' license. Blanks claimed it was irrelevant whether
Greenfield's unlicensed acts could be severed from the licensed ones. Blanks claimed that Seyfarth
intentionally delayed filing the petition in order to inflate attorney's fees.


With regard to the breach of fiduciary duty and fraudulent concealment causes of action, Blanks
asserted Seyfarth purposefully and knowingly put its financial interests above Blanks's and
concealed the fact that the TAA petition had not been timely filed.


2. Seyfarth's defense.
Lancaster's stated reason for filing the civil complaint, rather than filing a claim with the Labor
Commissioner, was that he wished to conduct civil discovery and take Greenfield's deposition.
He testified he knew that as soon as the TAA petition was filed, the civil action would be
stayed, precluding discovery. Without corroboration, Lancaster testified that on May 10 or 11,
2000, Blanks agreed to the strategy of deferring the filing of the TAA petition with the Labor
Commissioner in favor of conducting discovery in the civil lawsuit. Lancaster admitted he knew
that the crucial date was the date each payment was made to Greenfield and that he knew the
Commissioner had original jurisdiction over Blanks's TAA claim.


On a motion in limine, the trial court held that Seyfarth Shaw and Lancaster were negligent as
a matter of law and precluded most of Lancaster's testimony with regard to his trial strategy
rationale. The trial court's ruling precluded Seyfarth from arguing that the “judgmental immunity
doctrine” precluded a finding that it had been negligent. However, Lancaster was permitted to
testify that he was confident that the TAA statute would be tolled based upon the delayed discovery
doctrine. Alternatively, Lancaster testified he believed that bringing suit in the superior court might
satisfy the TAA's filing requirements because it was the filing of an “action or proceeding.” 8


Lancaster also testified he believed there was an open question as to whether the TAA applied if
the arrangement between Blanks and Greenfield was a partnership, as claimed by Greenfield. 9


Lancaster further testified he had concluded that the non-TAA causes of action had *355  longer
statutes of limitations and could yield equal or better remedies than those under the TAA. 10  He
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believed that Blanks's TAA claims were **724  worth far less than $10.6 million because virtually
all of the $10.6 million came from the NCP deal. Lancaster acknowledged that if the Commissioner
did not order disgorgement of all sums paid to Greenfield, the Commissioner could order partial
disgorgement, or exercise equitable powers to disallow all recovery.


8 As discussed above, we rejected this argument in Greenfield v. Superior Court, supra, 106
Cal.App.4th at pages 747 to 751, 131 Cal.Rptr.2d 179.


9 Lancaster noted that Waisbren v. Peppercorn Productions, Inc. (1995) 41 Cal.App.4th 246,
48 Cal.Rptr.2d 437 declined to address whether the Act applied when the non-licensed agent
was an artist's partner or co-producer. (Id. at p. 263, 48 Cal.Rptr.2d 437.) (Styne, supra,
26 Cal.4th at pp. 57–58, 109 Cal.Rptr.2d 14, 26 P.3d 343 distinguishes Waisbren on other
grounds.)


10 To support this theory, Lancaster mentioned in the trial a number of causes of action,
including those brought under the Miller–Ayala Act (relating to professional athlete
representation, Bus. & Prof.Code, § 18895 et seq.) and the Unfair Competition Law (Bus.
& Prof.Code, § 17200 et seq.). On appeal, Seyfarth focuses on the Unfair Competition Law
and merely alludes to the Miller–Ayala Act.


3. The verdict and judgment.
The jury returned a series of special verdicts finding that Greenfield had acted as a talent agent and
that had Seyfarth timely filed a TAA petition with the Labor Commissioner, Blanks would have
been entitled to an award of $10,634,542.48.


The jury also found Seyfarth liable on all causes of action. On the legal malpractice claim, the
jury found Seyfarth had been negligent in allowing Blanks's TAA claim to lapse, and awarded
Blanks $9,310,972. 11  The jury further found that Seyfarth breached fiduciary duties to Blanks
and awarded Blanks $500,000 in damages. 12


11 This damage award is precisely Greenfield's net worth at the time Blanks's TAA claim lapsed,
signifying that the jury believed this was the amount that was collectable.


12 This damage award may have been based on the amount of attorney's fees Blanks had paid
to Seyfarth Shaw. Blanks paid a total of $400,240.59 in attorney's fees to Seyfarth Shaw and
$198,331.95 to successor counsel.


The jury found, by clear and convincing evidence, that Seyfarth Shaw had ratified Lancaster's
conduct, which was committed with malice, fraud or oppression. The jury awarded Blanks $10
million on the fraudulent concealment cause of action, finding that Seyfarth had concealed or
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suppressed a material fact. In the second phase of trial, the jury imposed $15 million in punitive
damages against Seyfarth Shaw only.


The superior court deemed the $10 million fraud jury award to be duplicative of the damages
awarded by the jury for legal malpractice. Judgment was entered in favor of Blanks against
Seyfarth for $10.5 million in compensatory damages and, $15 million in punitive damages against
Seyfarth *356  Shaw only. The court also awarded Blanks more than $5.6 million in interest,
attorney's fees, and costs. 13


13 Mrs. Blanks and Blanks had a wholly-owned production company, BG Star Productions,
Inc. Mrs. Blanks and the production company were also plaintiffs and judgment was also
rendered in their favor. They also appear on appeal as respondents. For simplicity and unless
otherwise necessary, we have referred only to Blanks.


Seyfarth appeals from the judgment.


III.


CONTENTIONS


Seyfarth Shaw and Lancaster contend they are entitled to judgment as a matter of law because
Blanks cannot prove causation and damages in this legal malpractice-based lawsuit. This argument
is premised upon these two theories: (1) in the underlying lawsuit the Unfair Competition Law
cause of action would have yielded the same result as the TAA cause of action and so it does not
matter that Seyfarth failed to timely file a petition with the Labor Commissioner; and (2) when the
doctrine of severability is applied to his case, Blanks did not show he was entitled to more than
that recovered in his settlement with Greenfield. We first address these two contentions because
they could have been dispositive. In doing so, we must discuss the burden of proof required in
legal malpractice cases and the parameters of the TAA (Lab.Code, § 1700 et seq.). Thereafter, we
address a number of other arguments raised by the parties, including those relating to the doctrines
of **725  delayed discovery and “judgmental immunity.” Because there were two prejudicial
instructional errors, we reverse the judgment and remand to the trial court for further proceedings.


IV.


DISCUSSION



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1700&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Blanks v. Seyfarth Shaw LLP, 171 Cal.App.4th 336 (2009)
89 Cal.Rptr.3d 710, 09 Cal. Daily Op. Serv. 2050, 2009 Daily Journal D.A.R. 2422


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 24


A. Trial within a trial.
In this case premised upon a claim of legal malpractice, Blanks accuses Seyfarth of losing his right
to seek redress from Greenfield because Seyfarth failed to timely file a petition with the Labor
Commissioner.


[1]  “In civil malpractice cases, the elements of a cause of action for professional negligence are:
‘(1) the duty of the attorney to use such skill, prudence and diligence as members of the profession
commonly possess; *357  (2) a breach of that duty; (3) a proximate causal connection between
the breach and the resulting injury; and (4) actual loss or damage. [Citations.]’ [Citation.]” (Wiley
v. County of San Diego (1998) 19 Cal.4th 532, 536, 79 Cal.Rptr.2d 672, 966 P.2d 983; see also,
Lazy Acres Market, Inc. v. Tseng (2007) 152 Cal.App.4th 1431, 1435, 62 Cal.Rptr.3d 378.)


[2]  “In addressing breach of duty, ‘the crucial inquiry is whether [the attorney's] advice was so
legally deficient when it was given that he [or she] may be found to have failed to use “such
skill, prudence, and diligence as lawyers of ordinary skill and capacity commonly possess and
exercise in the performance of the tasks which they undertake.” [Citation.]’ [Citations.]” (Dawson
v. Toledano (2003) 109 Cal.App.4th 387, 397, 134 Cal.Rptr.2d 689, citing among others, Smith
v. Lewis (1975) 13 Cal.3d 349, 356, 118 Cal.Rptr. 621, 530 P.2d 589, disapproved on another
ground in In re Marriage of Brown (1976) 15 Cal.3d 838, 851, fn. 14, 126 Cal.Rptr. 633, 544 P.2d
561; accord, Unigard Ins. Group v. O'Flaherty & Belgum (1995) 38 Cal.App.4th 1229, 1237, 45
Cal.Rptr.2d 565.)


[3]  With regard to causation and damages, the plaintiff is required to prove that but for the
defendant's negligent acts or omissions, “the plaintiff would have obtained a more favorable
judgment or settlement in the action in which the malpractice allegedly occurred.” (Viner v. Sweet
(2003) 30 Cal.4th 1232, 1241, 135 Cal.Rptr.2d 629, 70 P.3d 1046; accord, DiPalma v. Seldman
(1994) 27 Cal.App.4th 1499, 1506–1507, 33 Cal.Rptr.2d 219.) As such, a determination of the
underlying case is required. This method of presenting a legal malpractice lawsuit is commonly
called a trial within a trial. It may be complicated, but it avoids speculative and conjectural claims.
(Mattco Forge, Inc. v. Arthur Young & Co. (1997) 52 Cal.App.4th 820, 834, 60 Cal.Rptr.2d 780;
accord, Viner v. Sweet, supra, at p. 1241, 135 Cal.Rptr.2d 629, 70 P.3d 1046.) 14


14 Other courts have used the phrases “suit-within-a-suit” or “case-within-a-case.” (Mattco
Forge, Inc. v. Arthur Young & Co., supra, 52 Cal.App.4th at pp. 832–833, 60 Cal.Rptr.2d
780.)


“The trial-within-a-trial method does not ‘recreate what a particular judge or fact finder would
have done. Rather, the jury's task is to determine what a reasonable judge or fact finder would
have done....’ [Citation.] Even though ‘should’ and ‘would’ are used interchangeably by the courts,
the standard remains an objective one. The trier of fact determines what should have been, not
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what the result would have been, or could have been, or might have been, had the matter been
before a particular judge or jury. **726  [Citations.]” (Mattco Forge, Inc. v. Arthur Young & Co.,
supra, 52 Cal.App.4th at p. 840, 60 Cal.Rptr.2d 780; see also, Piscitelli v. Friedenberg (2001) 87
Cal.App.4th 953, 973, 105 Cal.Rptr.2d 88.)


If the underlying issue originally was a factual question that would have gone to a tribunal rather
than a judge, it is the jury who must decide *358  what a reasonable tribunal would have done.
The identity or expertise of the original trier of fact (i.e., a judge or an arbitrator or another type
of adjudicator) does not alter the jury's responsibility in the legal malpractice trial within a trial.
(Piscitelli v. Friedenberg, supra, 87 Cal.App.4th at pp. 969–971, 105 Cal.Rptr.2d 88.) However, if
reasonable minds cannot differ as to what would have happened had the attorney acted otherwise,
this issue can become a legal issue for the court. (Id. at pp. 970–971, 105 Cal.Rptr.2d 88, citing
Kurinij v. Hanna & Morton (1997) 55 Cal.App.4th 853, 864, 64 Cal.Rptr.2d 324 [“ ‘The question
about what would have happened had [the lawyer] acted otherwise is one of fact unless reasonable
minds could not differ as to the legal effect of the evidence presented.’ ”].) 15


15 Piscitelli v. Friedenberg, supra, 87 Cal.App.4th 953, 105 Cal.Rptr.2d 88 provides an
example. In Piscitelli, the plaintiff hired an attorney to bring claims against his ex-employer,
an investment firm. The proceedings would have involved an arbitration proceeding before
the New York Stock Exchange (N.Y.SE). The attorney appealed from a verdict against him
in plaintiff's legal malpractice case. As part of its discussion, the Piscitelli court stated that a
determination of the underlying case in a legal malpractice action required a determination as
to whether the plaintiff, Piscitelli, “would have prevailed in an arbitration proceeding before
the NYSE and obtained an award against [Piscettelli's ex-employer] absent [his attorney's]
negligence. [Citations.]” (Id. at p. 970, 105 Cal.Rptr.2d 88.) “Under this format, it was
precisely the jury's role to step into the shoes of the arbitrators, consider the facts of Piscitelli's
underlying claims and ultimately determine their merits.” (Id. at p. 974, 105 Cal.Rptr.2d 88.)


B. The TAA.


1. The general parameters of the TAA.
In the recent case of Marathon, supra, 42 Cal.4th 974, 70 Cal.Rptr.3d 727, 174 P.3d 741,
the Supreme Court examined the TAA. (Lab.Code, § 1700 et seq.) Marathon explained: “In
Hollywood, talent—the actors, directors, and writers, the Jimmy Stewarts, Frank Capras, and Billy
Wilders who enrich our daily cultural lives—is represented by two groups of people: agents and
managers. Agents procure roles; they put artists on the screen, on the stage, behind the camera;
indeed, by law, only they may do so. Managers coordinate everything else; they counsel and advise,
take care of business arrangements, and chart the course of an artist's career. [¶] This division
largely exists only in theory. The reality is not nearly so neat. The line dividing the functions of
agents, who must be licensed, and of managers, who need not be, is often blurred and sometimes
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crossed.” (Marathon, supra, at p. 980, 70 Cal.Rptr.3d 727, 174 P.3d 741.) “In Hollywood, talent
agents act as intermediaries between the buyers and sellers of talent. [Citation.] ... Generally
speaking, an agent's focus is on the deal: on negotiating numerous short-term, project-specific
engagements between buyers and sellers. [Citation.]” (Id. at p. 983, 70 Cal.Rptr.3d 727, 174 P.3d
741.) “ ‘Personal managers primarily advise, counsel, direct, and coordinate the development of
the artist's career. They advise in both business and personal matters, frequently lend money to
young artists, and serve as spokespersons for the artists.’ [Citation.]” **727  (Id. at p. 984, 70
Cal.Rptr.3d 727, 174 P.3d 741.)


*359  The TAA regulates talent agencies. Its “roots extend back to 1913, when the Legislature ...
imposed the first licensing requirements for employment agents. [Citations.] From an early
time, the Legislature was concerned that those representing aspiring artists might take advantage
of them, whether by concealing conflicts of interest when agents split fees with the venues
where they booked their clients, or by sending clients to houses of ill repute under the guise of
providing ‘employment opportunities.’ [Citations.] Exploitation of artists by representatives has
remained the Act's central concern through subsequent incarnations to the present day. [Citation.]”
(Marathon, supra, 42 Cal.4th at p. 984, 70 Cal.Rptr.3d 727, 174 P.3d 741, citing among others,
Buchwald v. Superior Court, supra, 254 Cal.App.2d at p. 357, 62 Cal.Rptr. 364.)


[4]  The TAA defines talent agencies as “persons or corporations that procure professional
‘employment or engagements' [citation] for creative or performing ‘artists' [citation] in the
entertainment media, including theater, movies, radio, and television [citation].” (Styne, supra,
26 Cal.4th at p. 46, 109 Cal.Rptr.2d 14, 26 P.3d 343, citing Lab.Code, § 1700.4, subds. (a) &
(b).) The TAA “requires anyone who solicits or procures artistic employment or engagements
for artists to obtain a talent agency license. ( [Lab.Code,] §§ 1700.4, 1700.5.)” (Marathon,
supra, 42 Cal.4th at p. 985, 70 Cal.Rptr.3d 727, 174 P.3d 741, fn. omitted.) 16  “No separate
analogous licensing or regulatory scheme extends to personal managers. (Waisbren v. Peppercorn
Productions, Inc., supra, 41 Cal.App.4th at p. 252 [, 48 Cal.Rptr.2d 437].)” (Marathon, supra, at
p. 985, 70 Cal.Rptr.3d 727, 174 P.3d 741.) Also, the TAA does not “govern assistance in an artist's
business transactions other than professional employment.” (Styne, supra, at p. 51, 109 Cal.Rptr.2d
14, 26 P.3d 343; accord, Marathon, supra, at pp. 983–985, 70 Cal.Rptr.3d 727, 174 P.3d 741.)


16 Labor Code section 1700.5 reads in part: “No person shall engage in or carry on the
occupation of a talent agency without first procuring a license therefor from the Labor
Commissioner.”


[5]  [6]  The Act “regulates conduct, not labels; it is the act of procuring (or soliciting), not the title
of one's business, that qualifies one as a talent agency and subjects one to the Act's licensure and
related requirements. ( [Lab.Code,] § 1700.4, subd. (a).) Any person who procures employment
—any individual, any corporation, any manager—is a talent agency subject to regulation. (
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[Lab.Code,] §§ 1700, 1700.4, subd. (a).)” (Marathon, supra, 42 Cal.4th at p. 986, 70 Cal.Rptr.3d
727, 174 P.3d 741.) Thus, “a personal manager who solicits or procures employment for his [or
her] artist-client is subject to and must abide by the Act. [Citations.]” (Ibid.)


[7]  [8]  [9]  A single or incidental act of procurement brings one under the TAA. (Marathon,
supra, 42 Cal.4th at pp. 987–988, 70 Cal.Rptr.3d 727, 174 P.3d 741.) “[A]ny contract of an
unlicensed person for talent agency services is illegal and void ab initio.” (Styne, supra, 26 Cal.4th
at p. 46, 109 Cal.Rptr.2d 14, 26 P.3d 343.) When a person has engaged in unlawful procurement
because that person is not licensed, the Labor Commissioner has the power to void the contract
and is empowered “to deny all recovery for *360  services where the Act has been violated” and
order restitution to the artist. (Marathon, supra, at p. 995, 70 Cal.Rptr.3d 727, 174 P.3d 741.)


**728  2. Commissioner's exclusive original jurisdiction.
[10]  The Labor Commissioner is given exclusive original jurisdiction over controversies
colorably arising under the TAA, which must be brought within one year.


[11]  Labor Code section 1700.44, subdivision (c) details the TAA limitation period. It provides
that “[n]o action or proceeding shall be brought pursuant to [the Act] with respect to any violation
which is alleged to have occurred more than one year prior to commencement of the action
or proceeding.” As we held in Greenfield v. Superior Court, supra, 106 Cal.App.4th 743, 131
Cal.Rptr.2d 179, filing a complaint in the superior court does not satisfy Labor Code section
1700.44 's filing requirement as it is not an “action or proceeding[ ]” (Greenfield, supra, at p.
748, 131 Cal.Rptr.2d 179) as envisioned in the Act. Rather, a petition must be filed with the
Commissioner. (Id. at pp. 747–751, 131 Cal.Rptr.2d 179.)


The jurisdiction of the Commissioner is specified in Labor Code section 1700.44, subdivision (a),
which reads in part: “In cases of controversy arising under this chapter, the parties involved shall
refer the matters in dispute to the Labor Commissioner, who shall hear and determine the same,
subject to an appeal within 10 days after determination, to the superior court where the same shall
be heard de novo.”


[12]  Generally, there is no due process right to discovery in TAA hearings before the
Commissioner. Rather, the scope of discovery is governed by statute and the Commissioner's
discretion. (See generally, Gov.Code, §§ 11500 et seq., 11507.5–11507.7, 11513; cf. California
Teachers Assn. v. California Com. on Teacher Credentialing (2003) 111 Cal.App.4th 1001, 1012, 4
Cal.Rptr.3d 369; Cimarusti v. Superior Court (2000) 79 Cal.App.4th 799, 808–809, 94 Cal.Rptr.2d
336.)


[13]  [14]  After the issues are first addressed by the Commissioner, both parties have the right
to a trial de novo. “De novo” review “means that the appealing party is entitled to a complete
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new hearing—a complete new trial—in the superior court that is in no way a review of the prior
proceeding.” (Buchwald v. Katz (1972) 8 Cal.3d 493, 502, 105 Cal.Rptr. 368, 503 P.2d 1376.) If an
artist seeking to recover funds paid to an unlicensed agent prematurely files a civil lawsuit prior to
filing with the Commissioner, the superior court proceedings are stayed until the remedies before
the Commissioner are exhausted. (Styne, supra, 26 Cal.4th at p. 58, 109 Cal.Rptr.2d 14, 26 P.3d
343; cf. Pacific Bell v. Superior Court (1986) 187 Cal.App.3d 137, 140–141, 231 Cal.Rptr. 574.)


*361  Styne, supra, 26 Cal.4th 42, 109 Cal.Rptr.2d 14, 26 P.3d 343, provides the Supreme Court's
most recent discussion about the Commissioner's jurisdiction in TAA matters. In Styne, plaintiff
Styne sued “Connie Stevens, a prominent entertainer, for sums allegedly due under an oral contract.
Before trial, Stevens sought summary judgment on grounds that the alleged contract involved
Styne's procurement of professional employment for Stevens, that Styne thus acted as a talent
agency but lacked the necessary license, and that the contract was therefore illegal and void under
the Talent Agencies Act.” (Id. at pp. 46–47, 109 Cal.Rptr.2d 14, 26 P.3d 343.) The Supreme Court
first held that the TAA one-year statute of limitations did not prevent Stevens from relying upon
the TAA as a defense. (Id. at pp. 51–54, 109 Cal.Rptr.2d 14, 26 P.3d 343.)


Styne then rejected Stevens' argument that referral to the Commissioner was “not necessary when
the artist alleges a violation **729  of the Talent Agencies Act solely as a defense in a garden-
variety court action for breach of contract.” (Styne, supra, 26 Cal.4th at p. 56, 109 Cal.Rptr.2d
14, 26 P.3d 343.) The Supreme Court concluded that the proper procedure “is simply to stay the
superior court proceedings and file a ‘petition to determine controversy’ before the Commissioner.
[Citations.]” (Id. at p. 58, 109 Cal.Rptr.2d 14, 26 P.3d 343.) In reaching this conclusion, the Court
relied upon the statutory language and also upon a number of earlier cases, dating back to 1949,
discussing the Commissioner's broad jurisdiction. (Id. at pp. 54–59, 109 Cal.Rptr.2d 14, 26 P.3d
343, citing among others, Buchwald v. Katz, supra, 8 Cal.3d 493, 105 Cal.Rptr. 368, 503 P.2d 1376;
Garson v. Div. of Labor Law Enforcement (1949) 33 Cal.2d 861, 206 P.2d 368; REO Broadcasting
Consultants v. Martin (1999) 69 Cal.App.4th 489, 81 Cal.Rptr.2d 639; and Buchwald v. Superior
Court, supra, 254 Cal.App.2d 347, 62 Cal.Rptr. 364.)


Styne noted that Labor Code “[s]ection 1700.4, subdivision (a) specifies that in all ‘cases of
controversy’ arising under the Talent Agencies Act, ‘the parties involved shall refer the matters in
dispute ’ to the Commissioner.... This broad language plainly requires all such ‘controvers[ies]’ and
‘dispute [s]’ between ‘parties' to be examined in the first instance by the Commissioner, not merely
those ‘controvers[ies]’ and ‘dispute[s]’ where the ‘part[y]’ invoking the Act seeks affirmative
relief.” (Styne, supra, 26 Cal.4th at p. 56, 109 Cal.Rptr.2d 14, 26 P.3d 343, fn. omitted.)


The Supreme Court also referred to predecessor case law when it stated, “ ‘[t]he Commissioner
has the authority to hear and determine various disputes, including the validity of artists' manager-
artist contracts and the liability of the parties thereunder. ( [Buchwald v. Superior Court, supra,
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254 Cal.App.2d 347,] 357, 62 Cal.Rptr. 364.) The reference of disputes involving the [A]ct to
the Commissioner is mandatory. [Citation.] Disputes must be heard by the Commissioner, and
all remedies before the Commissioner must be exhausted before the parties can proceed to the
superior court. [Citation.]’ [Citations.] *362  [¶] When the Talent Agencies Act is invoked in
the course of a contract dispute, the Commissioner has exclusive jurisdiction to determine his
jurisdiction over the matter, including whether the contract involved the services of a talent agency.
(Buchwald v. Katz[, supra,] 8 Cal.3d 493, 496, 105 Cal.Rptr. 368, 503 P.2d 1376; see Buchwald v.
Superior Court, supra, 254 Cal.App.2d 347, 360–361, 62 Cal.Rptr. 364.) Having so determined,
the Commissioner may declare the contract void and unenforceable as involving the services of
an unlicensed person in violation of the Act. [Citations.] It follows that a claim to this effect must
first be submitted to the Commissioner, and that forum must be exhausted, before the matter can
be determined by the superior court.” (Styne, supra, 26 Cal.4th at pp. 54–56, 109 Cal.Rptr.2d 14,
26 P.3d 343, fn. omitted.)


Styne continued, “Our conclusion that [Labor Code] section 1700.44, by its terms, gives the
Commissioner exclusive original jurisdiction over controversies arising under the Talent Agencies
Act comports with, and applies, the general doctrine of exhaustion of administrative remedies.
With limited exceptions, the cases state that where an adequate administrative remedy is provided
by statute, resort to that forum is a ‘jurisdictional’ prerequisite to judicial consideration of
the claim. [Citations.]” (Styne, supra, 26 Cal.4th at p. 56, 109 Cal.Rptr.2d 14, 26 P.3d 343.)
“[R]eferral to the Commissioner serves the intended purpose of the doctrine of exhaustion **730
of administrative remedies-to reduce the burden on courts while benefiting from the expertise of an
agency particularly familiar and experienced in the area. [Citations.]” (Id. at p. 58, 109 Cal.Rptr.2d
14, 26 P.3d 343.)


Styne explained the broad and comprehensive reach of the Commissioner's jurisdiction: “The
Commissioner's exclusive jurisdiction to determine his jurisdiction over issues colorably arising
under the Talent Agencies Act thus empowers him alone to decide, in the first instance, whether
the facts do bring the case within the Act. When statutes require a particular class of controversies
to be submitted first to an administrative agency as a prerequisite to judicial consideration, and
the parties reasonably dispute whether their case falls into that category, it lies within the agency's
power ‘to determine in the first instance, and before judicial relief may be obtained, whether [the]
controversy falls within the [agency's] statutory grant of jurisdiction [citations].’ [Citations.] ...
[C]ases involving the Talent Agencies Act are in accord. (Buchwald v. Katz, supra, 8 Cal.3d 493,
496, 105 Cal.Rptr. 368, 503 P.2d 1376 [where facts alleged in court permitted inference that parties'
relationship involved unlicensed talent agency services, Commissioner had exclusive jurisdiction
to determine his jurisdiction over the dispute, first ascertaining whether plaintiff had in fact acted
as talent agency by securing employment and bookings pursuant to contract]; see Buchwald v.
Superior Court, supra, 254 Cal.App.2d 347, 360, 62 Cal.Rptr. 364 [citation].) [¶] ... [¶] Here, and in
many similar cases under the Talent Agencies Act, a conclusion that the superior court has the prior
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exclusive right to determine the issue of jurisdiction would undermine the clear purpose of [Labor
Code] section 1700.44, subdivision (a), and the *363  principle of exhaustion of administrative
remedies generally, by giving the court, not the Commissioner, the exclusive right to decide in the
first instance all the legal and factual issues on which an Act-based defense depends. Once the
court resolved whether Styne had acted as a talent agency under the contract, and even if the court
concluded he had done so, there would be little or nothing left for the Commissioner to resolve.”
(Styne, supra, 26 Cal.4th at p. 55, fn. 6, 109 Cal.Rptr.2d 14, 26 P.3d 343.)


Styne used the term “colorable” in its broadest sense: “Certainly the superior court need not refer to
the Commissioner a case which, despite a party's contrary claim, clearly has nothing to do with the
Act. For example, an automobile collision suit between persons unconnected to the entertainment
industry is manifestly not a controversy arising under the Act, and it cannot be made one by mere
utterance of words. On the other hand, if a dispute in which the Act is invoked plausibly pertains
to the subject matter of the Act, the dispute should be submitted to the Commissioner for first
resolution of both jurisdictional and merits issues, as appropriate.” (Styne, supra, 26 Cal.4th at p.
59, fn. 10, 109 Cal.Rptr.2d 14, 26 P.3d 343.) 17


17 Styne, supra, 26 Cal.4th 42, 109 Cal.Rptr.2d 14, 26 P.3d 343, distinguished the
Commissioner's original exclusive jurisdiction with tribunals having concurrent jurisdiction:
“This situation is distinct from that which arises when parties dispute whether an injured
person is entitled to one or the other of two mutually exclusive kinds of relief in separate
and parallel fora, e.g., tort damages to be awarded by a court, or statutory benefits for
an industrial injury administered by the Workers' Compensation Appeals Board. In that
instance, the two tribunals have concurrent jurisdiction to determine their subject matter
jurisdiction over the dispute, and the first forum invoked has jurisdiction, to the exclusion of
the other, to finally determine if the facts give it, rather than the other, jurisdiction over the
merits of the controversy. [Citations.]” (Id. at p. 55, fn. 6, 109 Cal.Rptr.2d 14, 26 P.3d 343.)


**731  C. Seyfarth may not circumvent the mandatory TAA procedural requirements by
asserting that Blanks would have been fully compensated under the Unfair Competition Law.


[15]  The civil lawsuit filed by Seyfarth on behalf of Blanks on November 4, 1999, identified 17
causes of action, all premised upon the allegation that Greenfield must return the $10.6 million
paid to him because Greenfield had acted as an agent without first procuring a license as required
by the Labor Code. One cause of action alleged a violation of Business and Professions Code
section 17200, the Unfair Competition Law (UCL). It alleged that Greenfield had engaged in an
unlawful business practice because he did not have the required licensure under the TAA.


[16]  UCL causes of action “include any unlawful, unfair or fraudulent business act or
practice....” (Bus. & Prof.Code, § 17200.) “By proscribing ‘any unlawful’ business practice, ‘[the
UCL] “borrows” violations of other laws and treats them as unlawful practices' that the unfair
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competition law *364  makes independently actionable. [Citations.]” (Cel–Tech Communications,
Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180, 83 Cal.Rptr.2d 548, 973
P.2d 527; accord, Schnall v. Hertz Corp. (2000) 78 Cal.App.4th 1144, 1153, 93 Cal.Rptr.2d 439.)


[17]  [18]  [19]  An act may violate the UCL even if the unlawful practice affects only one victim.
(Allied Grape Growers v. Bronco Wine Co. (1988) 203 Cal.App.3d 432, 452–453, 249 Cal.Rptr.
872.) The UCL has a four-year statute of limitations, which applies even if the borrowed statute
has a shorter limitations statute. (Bus. & Prof.Code, § 17208; Cortez v. Purolator Air Filtration
Products Co. (2000) 23 Cal.4th 163, 178–179, 96 Cal.Rptr.2d 518, 999 P.2d 706 (Cortez ).) “That
is because Business and Professions Code section 17208 states that any action to enforce any cause
of action under the UCL chapter shall be commenced within four years after the cause of action
accrued. [Citation.]” (In re Vaccine Cases (2005) 134 Cal.App.4th 438, 458, 36 Cal.Rptr.3d 80
(Vaccine ).) This language “admits no exceptions.” (Cortez, supra, at p. 179, 96 Cal.Rptr.2d 518,
999 P.2d 706.) Thus, for example, in Cortez, the Supreme Court held that the plaintiff could bring
a UCL cause of action even though the Labor Code statute used as the basis for the UCL cause of
action had a shorter statutory limitations period. (Id. at pp. 178–179, 96 Cal.Rptr.2d 518, 999 P.2d
706.) Thus, the general rule is that a UCL cause of action borrows the substantive portion of the
borrowed statute to prove the “unlawful” prong of that statute, but not the limitations procedural
part of the borrowed statute.


As we explain below, this general rule is not applicable here. We are presented with something
more than a “procedural” limitations period. The applicable provisions of the TAA vest exclusive
original jurisdiction in the Labor Commissioner and impose a one-year limitations period as a
predicate to the assertion of any claim thereunder. These are fundamental parts of the TAA and
the assertion of any claim based on a violation of its provision, but pursued under the UCL, is
necessarily burdened by this one-year limitations period.


Seyfarth argues that even if it was negligent in allowing the TAA statute to expire **732  prior to
filing with the Labor Commissioner, such negligence did not harm Blanks because the statute of
limitations for Blanks's UCL cause of action had not expired and that cause of action would have
yielded the same recovery as alleged in the first cause of action for violating the TAA. Therefore,
Seyfarth argues, as a matter of law, Blanks could not prove causation and damages required by
the trial-within-a-trial methodology. We hold that by this argument, Seyfarth unpersuasively seeks
to circumvent the comprehensive statutory scheme in which the Legislature has given exclusive
original jurisdiction to the Labor Commissioner with regard to TAA claims. (Lab.Code, § 1700.44,
subd. (a); Styne, supra, 26 Cal.4th at pp. 54–56 & fn. 6, 109 Cal.Rptr.2d 14, 26 P.3d 343; Buchwald
v. Superior Court, supra, 254 Cal.App.2d at pp. 358–359, 62 Cal.Rptr. 364.)


*365  As discussed above, the Commissioner has the exclusive original jurisdiction in the first
instance to decide if a controversy arises under the Act. (Styne, supra, 26 Cal.4th at pp. 47, 54–



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999097707&pubNum=661&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999097707&pubNum=661&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999097707&pubNum=661&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000068937&pubNum=3484&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988098104&pubNum=227&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988098104&pubNum=227&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17208&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000372499&pubNum=0000661&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000372499&pubNum=0000661&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000372499&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17208&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007757981&pubNum=0007047&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007757981&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000372499&pubNum=661&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000372499&pubNum=661&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000372499&pubNum=661&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000372499&pubNum=661&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1700.44&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1700.44&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001584328&pubNum=4645&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967111515&pubNum=227&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967111515&pubNum=227&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001584328&pubNum=0004645&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Blanks v. Seyfarth Shaw LLP, 171 Cal.App.4th 336 (2009)
89 Cal.Rptr.3d 710, 09 Cal. Daily Op. Serv. 2050, 2009 Daily Journal D.A.R. 2422


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 32


60, 109 Cal.Rptr.2d 14, 26 P.3d 343 & fns. 6 & 10.) Labor Code section 1700.44, subdivision
(a) requires all “ ‘controvers[ies]’ and ‘dispute[s]’ between ‘parties' to be examined in the first
instance by the Commissioner....” (Styne, supra, at p. 56, 109 Cal.Rptr.2d 14, 26 P.3d 343.) It
permits parties seeking affirmative relief to invoke the Superior Court's jurisdiction only after
the Commissioner has first considered the issues. (Lab.Code, § 1700.44, subd. (a).) Labor Code
“[s]ection 1700.44 confers a right to appeal to the superior court from the Labor Commissioner's
award....” (Buchwald v. Katz, supra, 8 Cal.3d at p. 500, 105 Cal.Rptr. 368, 503 P.2d 1376.) Unlike
other statutes that might be used as the basis for a UCL cause of action, the TAA mandates that
cases colorably arising under the TAA must first be filed with the Commissioner within the one-
year statute of limitation period. This is a procedural predicate-filing requirement that cannot be
circumvented by recasting a TAA cause of action as a UCL cause of action. Persons, such as
Blanks, seeking affirmative relief under the TAA may not invoke the jurisdiction of the Superior
Court until after the Commissioner has issued a ruling. This is not a matter of judicial discretion,
but is a fundamental rule of procedure. (Buchwald v. Superior Court, supra, 254 Cal.App.2d at
p. 359, 62 Cal.Rptr. 364.)


[20]  [21]  [22]  “ ‘The reference of disputes involving the [A]ct to the Commissioner is
mandatory. [Citation.] Disputes must be heard by the Commissioner, and all remedies before
the Commissioner must be exhausted before the parties can proceed to the superior court.
[Citation.]’ [Citations.]” (Styne, supra, 26 Cal.4th at p. 54, 109 Cal.Rptr.2d 14, 26 P.3d 343.) The
Legislature has determined that it is valuable to have the Commissioner first examine TAA claims
prior to any judicial consideration because the Commissioner's “expertise in applying the Act
is particularly significant in cases where, as here, the essence of the parties' dispute is whether
services performed were by a talent agency for an artist.” (Id. at p. 58, 109 Cal.Rptr.2d 14, 26 P.3d
343.) Thus, the superior court is foreclosed from awarding any relief unless the Commissioner
has first considered the issue because to do otherwise would usurp the Commissioner's original
jurisdiction. The TAA statutory scheme creates an absolute bar to plaintiffs who wish to circumvent
the pre-suit requirement of filing first with the Commissioner. Even if UCL remedies are
cumulative to those available under other statutes (Bus. & Prof.Code, § 17205; e.g., Janik v. Rudy,
Exelrod & Zieff (2004) 119 Cal.App.4th 930, 942, 14 Cal.Rptr.3d 751 [violation of Labor Code
may be brought under UCL] ), and thus cumulative of **733  those under the TAA, a TAA claim
must be first brought to the Labor Commissioner.


There can be no argument here that the essence of the underlying case involves a dispute as to
whether the relationship between Blanks and Greenfield was controlled by the TAA. The only
possible way to satisfy the broad jurisdictional boundaries of the TAA is to require that this
issue first be *366  examined by the Commissioner, who would determine if Greenfield procured
employment for Blanks. (Lab.Code, § 1700.44, subd. (a).) This, and many other issues involved in
the Blanks v. Greenfield case, including whether or not severance (discussed infra ) is appropriate,
are the precise types of issues that the TAA demands initially be examined by the Commissioner,
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who has special competence in rendering such decisions. (Cf. Styne, supra, 26 Cal.4th at p. 61,
109 Cal.Rptr.2d 14, 26 P.3d 343.) Seyfarth may not plead around the TAA by stating the requested
relief alternatively as a UCL cause of action.


Our result is buttressed by our prior case, Vaccine, supra, 134 Cal.App.4th 438, 36 Cal.Rptr.3d
80. In Vaccine, parents and their children sued vaccine manufacturers and other related defendants
after the children received vaccines containing a mercury-based preservative. (Id. at p. 445, 36
Cal.Rptr.3d 80.) The plaintiffs alleged that the defendants violated The Safe Drinking Water and
Toxic Enforcement Act of 1986, Health and Safety Code, section 25249.5 et seq. (Proposition
65). (Vaccine, supra, at p. 445, 36 Cal.Rptr.3d 80.) This statutory scheme permitted authorized
public agencies to bring actions to enforce Proposition 65. However, private actions were permitted
under Proposition 65 if two requirements were met: (1) the private action was commenced 60 days
after the individual had given notice of an alleged violation to the governmental agency in whose
jurisdiction the violation was said to have occurred, accompanied by a certificate of merit; and
(2) there was no pending public action. (Id. at pp. 453–454, 36 Cal.Rptr.3d 80, citing Health &
Saf.Code, § 25249.7, subd. (d).) We noted that the plaintiffs' violations of Proposition 65 “alleges
unfair competition that is ‘unlawful’ rather than ‘unfair’ or ‘deceptive.’ ” (Vaccine, supra, at p.
457, 36 Cal.Rptr.3d 80.)


In Vaccine, we addressed plaintiffs' argument that they could proceed with their UCL cause of
action against three defendants who had not been named in their Proposition 65 cause of action,
even though those defendants had not been served with 60–day notices. (Vaccine, supra, 134
Cal.App.4th at pp. 457–459, 36 Cal.Rptr.3d 80.) We held that the plaintiffs' failure to comply with
the pre-notice requirement precluded plaintiffs' UCL cause of action. We stated in part, “Cel–
Tech Communications, Inc. v. Los Angeles Cellular Telephone Co., supra, 20 Cal.4th 163[, 83
Cal.Rptr.2d 548, 973 P.2d 527] (Cel–Tech ) prohibits plaintiffs from recasting their Proposition 65
action as an unfair competition action. Cel–Tech holds that where the Legislature has specifically
concluded that no action should lie, the plaintiff cannot use the unfair competition law to ‘ “plead
around” ’ an ‘ “absolute bar to relief.” ’ [Citation.] The question is whether plaintiffs' failure
to comply with the pre-suit notice required to bring an action under [Proposition 65] is such an
‘absolute bar to relief.’ We believe that it is. [¶] ‘To forestall an action under the unfair competition
law, another provision must actually “bar” the action or clearly permit the conduct.’ (Cel–Tech,
supra, at p. 183[, 83 Cal.Rptr.2d 548, 973 P.2d 527].) Failure to provide 60–day notices which
comply with requirements of [Proposition 65] does bar plaintiffs' action. [Citation.] [T]he **734
Legislature did specifically conclude that ‘no action should lie’ unless plaintiffs provided *367
a 60–day notice required by [Health and Safety Code section] 25249.7, subdivision (d)(1). (Cel–
Tech, at p. 182[, 83 Cal.Rptr.2d 548, 973 P.2d 527].) Plaintiffs' failure to comply with [the 60–
day notice provision], bars their Proposition 65 action against these three defendants.” (Vaccine,
supra, at p. 458, 36 Cal.Rptr.3d 80, fn. omitted.)
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We noted in Vaccine that barring the plaintiffs' UCL cause of action was consistent with the
purposes of the 60–day notice requirement, that “ ‘is to encourage public enforcement, thereby
avoiding the need for a private lawsuit altogether, and to encourage resolution of disputes outside
the courts.’ [Citation.] Proposition 65 conditioned a private right of action for violation of [it] on
compliance with these substantive provisions. To allow plaintiffs to bring a UCL action against
these three defendants without complying with [the 60–day notice provision], would frustrate the
purpose of this requirement and would nullify its enactment.” (Vaccine, supra, 134 Cal.App.4th
at p. 459, 36 Cal.Rptr.3d 80.)


We also noted in Vaccine that “[t]he Cel–Tech decision considered a UCL action based on
‘unfair’ business practices, and not on ‘unlawful’ business practices. The California Supreme
Court has expressly not decided whether this rule applies to the latter ‘unlawful’ business practices.
(Olszewski v. Scripps Health (2003) 30 Cal.4th 798, 827–828, 135 Cal.Rptr.2d 1, 69 P.3d 927.)
We believe, however, that given the purpose of the [60–day notice provision contained in Health
and Safety Code] section 25249.7, subdivision (d), ... the Cel–Tech rule applies to this appeal in
which plaintiffs have alleged an ‘unlawful’ business practice.” (Vaccine, supra, 134 Cal.App.4th
at p. 458, fn. 4, 36 Cal.Rptr.3d 80.)


As stated above, the TAA includes an unambiguous requirement that actions colorably arising
under the TAA, i.e., where the dispute “plausibly pertains to the subject matter of the Act” (Styne,
supra, 26 Cal.4th at p. 59, fn. 10, 109 Cal.Rptr.2d 14, 26 P.3d 343), must first be presented to
the Commissioner within one year. The failure to comply with this procedural requirement is an
absolute bar to Blanks's UCL cause of action.


Caliber Bodyworks, Inc. v. Superior Court (2005) 134 Cal.App.4th 365, 36 Cal.Rptr.3d 31
(Caliber ) does not lead to a contrary result. Caliber addressed another Labor Code Act's pre-
filing requirements and the UCL, but its procedural posture distinguishes it from Vaccine and the
case before us. “[T]he Labor and Workforce Development Agency (LWDA) and its constituent
departments and divisions—are authorized to assess and collect civil penalties for specified
violations of the Labor Code committed by an employer. [Citation.]” (Caliber, supra, at p. 370, 36
Cal.Rptr.3d 31, fn. omitted.) The Labor Code Private Attorneys General Act of 2004 (§ 2698 et
seq.), permits, “as an alternative, [an] aggrieved employee to initiate a private civil action on behalf
*368  of himself or herself and other current or former employees to recover civil penalties if the
LWDA does not do so.... Before an employee may file an action seeking to recover civil penalties
for violations of any of the Labor Code provisions enumerated in section 2699.5, however, he or
she must comply with the [Private Attorneys General Act's] administrative procedures as set forth
in section 2699.3, subdivision (a), which include providing notice to the LWDA and the employer
and waiting a prescribed period of time to permit the LWDA to investigate and to decide whether to
cite the employer for the alleged **735  violations.” (Caliber, supra, at p. 370, 36 Cal.Rptr.3d 31.)
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In Caliber, “aggrieved employees ... filed a wage-and-hour action against their former employer
seeking, among other remedies, civil penalties for violations of several of the Labor Code
provisions specified in section 2699.5. The employees did not allege they had satisfied the
[Labor Code Private Attorneys General Act's] pre-filing notice and exhaustion requirements before
initiating their lawsuit; and their operative complaint does not mention [that act], let alone request
remedies under it.” (Caliber, supra, 134 Cal.App.4th at p. 370, 36 Cal.Rptr.3d 31.)


Caliber distinguished between “civil penalties” recoverable under the Labor Code Private
Attorneys General Act and other remedies (wages and interest and statutory penalties) authorized
in the Labor Code. (Caliber, supra, 134 Cal.App.4th at pp. 377–378, 36 Cal.Rptr.3d 31.) Caliber
first held that the pre-filing notice and exhaustion requirements only applied to “civil penalties,”
not to other damages and thus, those causes of action that asked for civil penalties (exclusively
or combined with requests for other types of relief) must first be brought to the LWDA. (Id. at
pp. 378, 383, 386, 36 Cal.Rptr.3d 31.) 18  It then held that the UCL cause of action survived a
demurrer and was not subject to the pre-filing notice requirements because it was not asking for
civil penalties. (Id. at p. 386, 36 Cal.Rptr.3d 31.) Thus, in Caliber the UCL cause of action survived
because the pre-notice requirement did not apply to the plaintiff's case, as the statute at issue (the
Labor Code Private Attorneys General Act) was designed in that manner. In contrast, as discussed
above, the TAA is designed to mandate hearings before the Commissioner for all requests of relief
that colorably arise under the Act.


18 With regard to those causes of action that were “hybrid,” i.e., those causes of action that
sought both “civil penalties” and other remedies, Caliber directed the trial court to strike the
demands for civil penalties. (Caliber, supra, 134 Cal.App.4th at p. 385, 36 Cal.Rptr.3d 31.)


Because Blanks could not utilize the UCL cause of action to avoid the Commissioner's exclusive
primary jurisdiction requiring the timely filing of a petition with the Commissioner, Seyfarth's
causation and damages argument *369  premised upon the suggestion that the UCL cause of action
would have provided the same remedy is simply wrong.


D. The trial court prejudicially erred in refusing to instruct that the agreement between
Blanks and Greenfield was subject to the doctrine of severability.


[23]  Seyfarth contends that the contract between Blanks and Greenfield was subject to the
doctrine of severability. This contention is persuasive and because the instructions did not comport
with the law in this regard, reversal of the judgment is required.


Blanks's legal malpractice lawsuit against Seyfarth was based upon the theory that he would
have been successful in the underlying case against Greenfield had Seyfarth not placed its
interests above Blanks's. Blanks argued that had Seyfarth timely filed a petition with the Labor
Commissioner rather than delaying the filing of the TAA petition to inflate attorney's fees, Blanks



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007726520&pubNum=7047&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007726520&pubNum=7047&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007726520&pubNum=7047&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007726520&pubNum=7047&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007726520&pubNum=7047&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007726520&pubNum=7047&originatingDoc=I327fa903ff9511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Blanks v. Seyfarth Shaw LLP, 171 Cal.App.4th 336 (2009)
89 Cal.Rptr.3d 710, 09 Cal. Daily Op. Serv. 2050, 2009 Daily Journal D.A.R. 2422


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 36


would have been entitled to recover all sums Blanks paid Greenfield because Greenfield was not
a licensed talent agent, i.e., had Seyfarth timely filed with the Commissioner, Blanks would have
obtained a disgorgement award from the Commissioner of approximately $10.6 million dollars.


**736  Seyfarth did not concede liability. However, it argued that even if the Blanks/Greenfield
arrangement was tainted with illegality because Greenfield was not a licensed talent agent, and
even if a TAA petition had been timely filed, the doctrine of severability of contracts applied
and Blanks was not entitled to disgorgement of all sums paid. In making this argument, Seyfarth
noted that Greenfield rendered many non-agent services. Thus, according to Seyfarth, even if it
was liable, Greenfield's agent-activities (which would have been illegal) had to be severed from
the non-agent-activities (which did not violate the TAA), and any recovery to Blanks in the legal
malpractice case was limited to those sums attributable to Greenfield's agent-activities.


The trial court rejected this argument. The trial court refused to instruct on the doctrine of
severability. Rather, the trial court instructed the jury with special instruction No. 9, which stated
that under the TAA, a contract under which an unlicensed party procured or attempted “to procure
employment for an artist ... [was] void ab initio and the party procuring the employment is barred
from recovering commissions for any activities....”


[24]  This was error. A year ago, in Marathon, supra, 42 Cal.4th 974, 70 Cal.Rptr.3d 727, 174
P.3d 741, the Supreme Court examined the TAA, the role of agents and managers, and the *370
doctrine of severability. 19  Marathon recognized that it is often unclear as to whether a person
is acting as an artist's agent or in some other capacity, such as a manager. (Id. at p. 980, 70
Cal.Rptr.3d 727, 174 P.3d 741.) Marathon held, however, that the doctrine of severability of
contracts, as codified in Civil Code section 1599, applies to contracts involving such arrangements.
(Marathon, supra, at pp. 980–981, 70 Cal.Rptr.3d 727, 174 P.3d 741.) Thus, if an unlicensed
person renders procurement services that require a license under the TAA and also renders non-
procurement services, that person may be entitled to compensation for those acts that did not
involve unlawful procurement. In such cases, the Labor Commissioner hearing the dispute “is
empowered to void contracts in their entirety,” however, she is not “obligated to do so.... [Rather,
the Labor Commissioner has] the ability to apply equitable doctrines such as severance to achieve
a more measured and appropriate remedy where the facts so warrant.” (Id. at p. 995, 70 Cal.Rptr.3d
727, 174 P.3d 741.)


19 When this appeal was originally briefed, Marathon, supra, 42 Cal.4th 974, 70 Cal.Rptr.3d
727, 174 P.3d 741 had not been decided by the Supreme Court. In the original briefing, the
parties argued over whether the doctrine of severability could be applied to claims made
pursuant to the TAA and they discussed at length a number of cases, including Marathon
Entertainment, Inc. v. Blasi (B179819), review granted September 20, 2006, S145428, 49
Cal.Rptr.3d 656, 143 P.3d 656, that had been filed and certified for publication on June 23,
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2006. We stayed the appellate proceedings because the Supreme Court granted review of
the Court of Appeal decision on September 20, 2006. After the Supreme Court rendered its
opinion, the parties submitted supplemental briefing.


“In deciding whether severance is available, [Marathon has] explained ‘[t]he overarching inquiry
is whether “ ‘the interests of justice ... would be furthered’ ” by severance.' [Citation.] ‘Courts are
to look to the various purposes of the contract. If the central purpose of the contract is tainted with
illegality, then the contract as a whole cannot be enforced. If the illegality is collateral to the main
purpose of the contract, and the illegal provision can be extirpated from the contract by means of
severance or restriction, then such severance and restriction are appropriate.’ [Citations.]” **737
(Marathon, supra, 42 Cal.4th at p. 996, 70 Cal.Rptr.3d 727, 174 P.3d 741.) The analysis is case
specific. (Id. at p. 998, 70 Cal.Rptr.3d 727, 174 P.3d 741.) Further, the doctrine of severability can
apply even if the unlicensed person “receives an undifferentiated right to a certain percentage of
the client's income stream.” (Id. at p. 997, 70 Cal.Rptr.3d 727, 174 P.3d 741.)


Here, instruction No. 9 was given over Seyfarth's objection and differed significantly from the
instructions proposed by Seyfarth that would have included the concept of severability. Instruction
No. 9 removed from the jury all consideration of severability. It informed the jury that the contract
between Blanks and Greenfield was “void ab initio [and Greenfield was] barred from recovering
commissions for any activities under the contract[, and a]ll recovery [was to be] denied even when
the majority of [Greenfield's] activities did not require a talent agency license and the activities
which did require a license were minimal and incidental.”


*371  This instructional error contravenes the law and usurped the jury's responsibility to
determine causation and damages. (See Mattco Forge, Inc. v. Arthur Young & Co., supra, 52
Cal.App.4th at p. 838, 60 Cal.Rptr.2d 780 [discussing when instructional error requires reversal].)
It was for the jury to decide what the Commissioner would have done had a petition been timely
filed. Had the case been timely presented to the Commissioner, she had to make a case specific
determination whether or not the TAA required Greenfield to hold a license, if the entire or parts
of the Blanks/Greenfield agreement were enforceable, if the purpose of the contract was so tainted
with illegality that Blanks was entitled to a complete refund of all monies paid, and if the illegal
aspects of the contract could be extirpated by severance. (Marathon, supra, 42 Cal.4th at p. 996, 70
Cal.Rptr.3d 727, 174 P.3d 741; Viner v. Sweet, supra, 30 Cal.4th at p. 1241, 135 Cal.Rptr.2d 629,
70 P.3d 1046 [requiring plaintiffs in legal malpractice case to prove that but for the defendant's
alleged negligence, the plaintiff would have obtained a more favorable judgment or settlement in
the action in the underlying case]; accord, Mattco Forge, Inc. v. Arthur Young & Co., supra, at
pp. 841–844, 60 Cal.Rptr.2d 780; DiPalma v. Seldman, supra, 27 Cal.App.4th at pp. 1506–1507,
33 Cal.Rptr.2d 219; Piscitelli v. Friedenberg, supra, 87 Cal.App.4th at p. 970, 105 Cal.Rptr.2d
88.) Thus, in the trial within a trial, it was the jury's responsibility to determine how a reasonable
Commissioner would have addressed severability, had Seyfarth timely filed a TAA petition with
the Commissioner.
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[25]  Blanks argues on appeal that any instructional error on severability was ameliorated because
after special instruction No. 9 was read to the jury, Seyfarth argued that the jury could award
nothing and the trial court instructed that, “The Labor Commissioner considers both equitable relief
and legal remedies.” However, neither Seyfarth's short argument nor this single-line instruction
could extinguish the harm of instruction No. 9, which precluded the jury from considering
severability or alternative remedies. This incorrect instruction also infected the presentation of
evidence and formed the theories and arguments presented. Both Seyfarth and Blanks were harmed
by the roadmap that resulted.


The trial court permitted Blanks, over objection, to elicit some testimony from witnesses that
Blanks was entitled to disgorgement of the entire $10.6 million. Further, Blanks repeatedly
argued to the jury that he was entitled to recover all sums he had paid Greenfield. For example,
**738  Blanks argued the TAA demanded that “[a]ll recovery to personal managers is denied
even when the majority of the manager's activities did not require a talent agent's license and
activities which did require a license were minimal and incidental.” However, neither Seyfarth
nor Blanks sufficiently presented evidence or argument relating to whether the entire Blanks/
Greenfield agreement was tainted with illegality because Greenfield was unlicensed. While there
was evidence of the many activities undertaken by Greenfield, there was scant evidence as to
the value of these services or the time spent on them. There *372  was virtually no evidence
about how the 16 checks were calculated. The record did not definitively disclose whether a
talent agency license was required for the NCP deal. The parties did not fully address whether it
was equitable or feasible to sever Greenfield's unlicensed procurement activities from the lawful,
non-procurement ones. They did not discuss if the income Greenfield derived was attributable to
the central purpose of the Blanks/Greenfield agreement, or if Greenfield's talent agent activities
permeated all other services rendered. The parties did not discuss the relevance of the fact that
Greenfield was entitled to a percentage of Blanks's total income and how this undifferentiated
income affects the severability question. 20


20 We find unpersuasive Seyfarth's argument that it is entitled to judgment as a matter of law
when the doctrine of severability of contracts is applied to this case. Seyfarth proposes
that even if it is liable to Blanks, Blanks has failed to prove he would have obtained from
Greenfield more than $250,000 (the amount of the settlement). Seyfarth asserts it is entitled
to judgment because Greenfield's agent activities are worth less than the settlement, and thus,
Blanks has failed to prove causation and damages. However, the evidence about the value of
Greenfield's services is conflicting and incomplete. Further, contrary to Seyfarth's request,
we will not bind Blanks to a statement he made in a motion in limine made in an entirely
different context.
Seyfarth's assertion that it is entitled to judgment as a matter of law on the intentional tort
causes of action also is not persuasive. Seyfarth fails to explain how severability destroys
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Blanks's arguments that Seyfarth concealed from Blanks that a TAA petition had not been
filed even though promises had been made to the contrary and that Seyfarth breached its
fiduciary duty by churning the case to inflate attorney's fees.


Lastly, it appears the jury accepted Blanks's all-or-nothing approach because the jury awarded
Blanks the exact amount he had paid to Greenfield–$10,634,542–thereby finding that had Seyfarth
timely filed a petition with the Commissioner, the Commissioner would have awarded Blanks that
sum. 21


21 In retrospect, it is evident that Blanks's strategy is weakened by the holding in Marathon,
supra, 42 Cal.4th 974, 70 Cal.Rptr.3d 727, 174 P.3d 741, that the doctrine of severability
applies to TAA claims. But, at the time Blanks pursued his trial strategy, Marathon had not
been decided and Blanks's position was supported by some Labor Commissioner decisions
that had concluded “severance is never available to permit partial recovery of commissions
for managerial services that required no talent agency license. [Citations.]” (Id. at p. 995,
70 Cal.Rptr.3d 727, 174 P.3d 741.) It was only when the Supreme Court decided Marathon
that Blanks's trial strategy was totally undermined. (Id. at p. 996, 70 Cal.Rptr.3d 727, 174
P.3d 741 [“the Labor Commissioner's assessment ... is mistaken.... And, any view that it
would be better policy if the Act stripped the Labor Commissioner (and the superior courts
in subsequent trials de novo) of the power to apply equitable doctrines such as severance
would be squarely at odds with the Act's text, which contains no such limitation.”].)
Citing Watenpaugh v. State Teachers' Retirement (1959) 51 Cal.2d 675, 680, 336 P.2d
165 [discussing invited error] and Redevelopment Agency v. City of Berkeley (1978) 80
Cal.App.3d 158, 166, 143 Cal.Rptr. 633 [same], Seyfarth suggests that Blanks chose a course
of action and may not make contrary factual or legal arguments on appeal. Seyfarth also
argues that Blanks had the burden of proof in the trial court and if evidence is missing from
the record, Blanks is to blame for that hole. As Seyfarth notes, we often do not permit parties
to retry cases on theories they could have presented in the trial court. (Cf. JRS Products, Inc. v.
Matsushita Electric Corp. of America (2004) 115 Cal.App.4th 168, 178, 8 Cal.Rptr.3d 840.)
However, waiver and estoppel are equitable concepts. It is inequitable to hold Blanks to the
trial strategy he formulated prior to the Supreme Court's 2008 decision in Marathon, supra,
42 Cal.4th 974, 70 Cal.Rptr.3d 727, 174 P.3d 741. Unlike Estate of Swetmann (2000) 85
Cal.App.4th 807 at pages 822, 102 Cal.Rptr.2d 457 to 823, where the appellate court directed
judgment for the appellants, here the entire story relevant to the issues is not in the record.
There are many additional facts relevant to severability that will determine the outcome.


**739  *373  Thus, the trial court's instructional error relating to the doctrine of severability
infected the entire trial and the judgment must be reversed. 22
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22 On remand the trial court must present to the jury instructions that correctly articulate the
law on severance, including that the Commissioner has equitable powers to consider if the
central purpose of the contract is tainted with illegality.


E. On an in limine motion, the trial court correctly concluded that the discovery rule does
not apply in this case. However, the trial court exceeded its authority when it also held that
Seyfarth was negligent as a matter of law.


1. Additional facts.
One theory presented by Seyfarth was that it was not negligent because the TAA one-year statute
of limitations can be extended by the discovery rule, often referred to as the delayed accrual rule.
In his motion in limine No. 10, Blanks moved to “preclude Defendants ... from introducing any
evidence of ... delayed accrual of the statute of limitations applicable to the Talent Agencies Act[.]”


The trial court conducted an Evidence Code section 402 hearing during which the sole witness
was defense expert Edwin McPherson. He opined that Seyfarth's reliance upon the discovery rule
to extend the statute of limitations did not fall below the standard of care. At the conclusion of the
hearing, Blanks asked the trial court to prevent Seyfarth from relying on the delayed discovery rule
and additionally to conclude, as a matter of law, that Seyfarth breached the applicable standard
of care.


The trial court granted Blanks's motion ruling that “the concept of delayed accrual does not apply
in this case [because it] applies when the statute of limitations on a violation or a cause of action has
run, and then there's a discovery down the road of ... some malfeasance or facts that weren't known,
and at that point the statute of limitations is actually ... ‘revived [.]’ ” The court continued, by
stating that here, Blanks had learned in August or September 1999 that Greenfield was unlicensed
and at that time, the one year had not expired. Thus, the trial court ruled that the discovery rule
did not apply in this case.


*374  After granting the motion, the trial court went on to rule “as a matter of law [that Seyfarth's
and Lancaster's actions] fell below the standard of care when they missed the [TAA] statute of
limitations....” The court ordered that the professional negligence claim be tried on the issues of
causation and damages alone. Consistent with this ruling, the trial court instructed the jury that, as
a matter of law, Seyfarth breached its duty to use the care and skill of an attorney. 23


23 The trial court instructed the jury: “The Court has found as a matter of law that Seyfarth Shaw,
LLP and William H. Lancaster breached the duty to use the care and skill ordinarily exercised
in like cases by reputable members of the profession practicing in the same or similar locality
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under similar circumstances by not filing the Petition to Determine Controversy with the
Labor Commissioner within the Statute of Limitations.”


**740  2. The discovery rule cannot extend the TAA statute of limitations in this case.
[26]  Seyfarth's contention that the trial court erred in ruling that the TAA statute of limitations
could not be extended by the discovery rule is unpersuasive.


[27]  [28]  [29]  “[I]n some instances, the accrual of a cause of action in tort is delayed until the
plaintiff discovered (or reasonably should have discovered or suspected) the factual basis for his
or her claim. [Citation.]” (Shively v. Bozanich (2003) 31 Cal.4th 1230, 1248, 7 Cal.Rptr.3d 576, 80
P.3d 676; see also Fox v. Ethicon Endo–Surgery, Inc. (2005) 35 Cal.4th 797, 807, 27 Cal.Rptr.3d
661, 110 P.3d 914; Samuels v. Mix (1999) 22 Cal.4th 1, 9, 91 Cal.Rptr.2d 273, 989 P.2d 701;
Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397–398, 87 Cal.Rptr.2d 453, 981 P.2d 79.) The
discovery rule postpones accrual of the cause of action. It “may be expressed by the Legislature
or implied by the courts. [Citation.]” (Norgart v. Upjohn Co., supra, at p. 397, 87 Cal.Rptr.2d 453,
981 P.2d 79; Samuels v. Mix, supra, at p. 9, 91 Cal.Rptr.2d 273, 989 P.2d 701.)


[30]  [31]  The discovery rule is designed to protect plaintiffs who were unaware of their claims
(April Enterprises, Inc. v. KTTV (1983) 147 Cal.App.3d 805, 826–827, 195 Cal.Rptr. 421) and “ ‘to
prevent tort claims from expiring before they are discovered....’ ” (Lambert v. Commonwealth Land
Title Ins. Co. (1991) 53 Cal.3d 1072, 1079, 282 Cal.Rptr. 445, 811 P.2d 737.) It is inappropriate to
apply the rule when plaintiffs have ample time after discovery to protect their rights by filing a civil
lawsuit, or in this case, to file a TAA petition. (Cf. Lobrovich v. Georgison (1956) 144 Cal.App.2d
567, 573–574, 301 P.2d 460 [“If there is still ample time to institute the action within the statutory
period, after the circumstances inducing delay have ceased to operate, the plaintiff who failed to
do so cannot claim an estoppel.”].)


[32]  *375  When the issue is accrual, belated discovery is usually a question of fact, but may be
decided as a matter of law when reasonable minds cannot differ. (E–Fab, Inc. v. Accountants, Inc.
Services (2007) 153 Cal.App.4th 1308, 1320, 64 Cal.Rptr.3d 9.)


Here, Blanks learned that Greenfield was unlicensed in August or September 1999. (See fn. 5.)
Blanks retained Seyfarth in October 1999. Thus, there was plenty of time to file the TAA petition
before the one-year TAA statute would have expired on the first check dated December 29, 1998. In
fact, Lancaster admitted he knew that with regard to the TAA statute of limitations, the critical date
was the date each payment was made to Greenfield and he knew the Commissioner had original
jurisdiction over Blanks's TAA claim. Seyfarth has not cited one case where the discovery rule has
been applied to a situation where the plaintiff made a deliberate tactical decision to delay filing a
lawsuit knowing about the limitations period and purposefully trying to circumvent it. Thus, the
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trial court correctly concluded that in this case, the discovery rule had no applicability and the
court's ruling on the motion in limine with regard to delayed accrual was correct.


3. The trial court exceeded its authority when it addressed an issue that was not presented in
the motion in limine.


[33]  As noted above, the in limine motion solely addressed delayed discovery. **741  However,
after addressing the specific issue presented, the trial court went on to hold that Seyfarth was
negligent as a matter of law because its actions fell below the standard of care. On appeal, Seyfarth
persuasively argues the trial court exceeded its authority in ruling that Seyfarth was negligent as
a matter of law.


[34]  [35]  [36]  [37]  [38]  [39]  “In limine motions are designed to facilitate the management
of a case, generally by deciding difficult evidentiary issues in advance of trial. ‘ “The usual
purpose of motions in limine is to preclude the presentation of evidence deemed inadmissible and
prejudicial by the moving party. A typical order in limine excludes the challenged evidence and
directs counsel, parties, and witnesses not to refer to the excluded matters during trial. [Citation.]
‘The advantage of such motions is to avoid the obviously futile attempt to “unring the bell” in
the event a motion to strike is granted in the proceedings before the jury.’ [Citation.]” ' [Citation.]
What in limine motions are not designed to do is to replace the dispositive motions prescribed by
the Code of Civil Procedure.” (Amtower v. Photon Dynamics, Inc. (2008) 158 Cal.App.4th 1582,
1593, 71 Cal.Rptr.3d 361.) Although trial courts may exercise their inherent powers to permit non-
traditional uses of motions in limine *376  (id. at p. 1595, 71 Cal.Rptr.3d 361) 24 , when used
in such fashion they become substitutes for other motions, such as summary judgment motions,
thereby circumventing “procedural protections provided by the statutory motions or by trial on
the merits; they risk blindsiding the nonmoving party; and, in some cases, they could infringe a
litigant's right to a jury trial. (Cal. Const., art. I, § 16.)” (Amtower v. Photon Dynamics, Inc., supra,
at p. 1594, 71 Cal.Rptr.3d 361.)


24 Compare Superior Court of Los Angeles County, Local Rules, rule 8.92(b) [in limine motions
are not to be used for purpose of seeking summary judgment or the summary adjudication
of issues] with, Edwards v. Centex Real Estate Corp. (1997) 53 Cal.App.4th 15, 26, 61
Cal.Rptr.2d 518 to 27 [in limine motion may be treated as demurrer, judgment on the
pleadings, or nonsuit and address purely legal issue] and Mechanical Contractors Assn. v.
Greater Bay Area Assn. (1998) 66 Cal.App.4th 672, 676, 78 Cal.Rptr.2d 225 to 677 [motion
in limine to exclude all evidence functional equivalent to demurrer or motion for judgment
on the pleadings].


Here, when the trial court ruled on motion in limine No. 10, the only issue presented was whether
Seyfarth could present evidence as to whether the discovery rule applied to Blanks's TAA claims.
However, the trial court exceeded the scope of the motion and made an evidentiary ruling that had
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critical ramifications. The trial court held, and later instructed, that Seyfarth was negligent, as a
matter of law. This ruling did not address the single issue presented in the motion in limine. The
ruling also was contrary to the only expert evidence that had been presented by McPherson, who
testified that Lancaster's action did not fall below the standard of care.


[40]  Further, the issue of negligence in a legal malpractice case is ordinarily an issue of fact.
(Dawson v. Toledano, supra, 109 Cal.App.4th at p. 396, 134 Cal.Rptr.2d 689 [whether attorneys
breached their duty is ordinarily question of fact for the jury]; accord, Unigard Ins. Group v.
O'Flaherty & Belgum, supra, 38 Cal.App.4th at pp. 1237–1238, 45 Cal.Rptr.2d 565; Stanley v.
Richmond (1995) 35 Cal.App.4th 1070, 1094–1095, 41 Cal.Rptr.2d 768.) The trial court's ruling
did not give the parties an opportunity to address the facts required to assess negligence, as would
have been the case had the issue been raised on an in limine motion, a motion **742  for summary
judgment or adjudication.


[41]  [42]  The prejudice from the trial court's ruling was evident. (Mattco Forge, Inc. v. Arthur
Young & Co., supra, 52 Cal.App.4th at p. 838, 60 Cal.Rptr.2d 780 [discussing when instructional
error is prejudicial].) Consistent with its ruling that Seyfarth was negligent as a matter of law,
the trial court substantially curtailed Seyfarth's presentation of evidence during trial. The court
effectively denied Seyfarth the ability to explain its actions and present its position that it had met
the standard of care and had made an informed decision as to a course of conduct based upon an
intelligent assessment of the problem. Seyfarth was precluded from fully explaining its rationale
for its trial strategy in handling the Blanks v. Greenfield lawsuit, including that discovery was
crucial to develop *377  all theories in the multiple pled causes of action and to defend Greenfield's
$49 million cross-complaint. Seyfarth's representation of Blanks preceded the rulings in Greenfield
v. Superior Court, supra, 106 Cal.App.4th 743, 131 Cal.Rptr.2d 179 and Marathon, supra, 42
Cal.4th 974, 70 Cal.Rptr.3d 727, 174 P.3d 741, occurred after the rulings in Buchwald v. Katz,
supra, 8 Cal.3d 493, 105 Cal.Rptr. 368, 503 P.2d 1376, Garson v. Div. of Labor Law Enforcement,
supra, 33 Cal.2d 861, 206 P.2d 368, 206 P.2d 368, REO Broadcasting Consultants v. Martin, supra,
69 Cal.App.4th 489, 81 Cal.Rptr.2d 639, Buchwald v. Superior Court, supra, 254 Cal.App.2d 347,
62 Cal.Rptr. 364, and Waisbren v. Peppercorn Productions, Inc., supra, 41 Cal.App.4th 246, 48
Cal.Rptr.2d 437, and happened concurrently with the filing of the Court of Appeal opinion on
February 8, 2000, in Styne v. Stevens. All of these cases addressed aspects of the underlying case
and were relevant to Seyfarth's legal analysis; yet, the trial court's in limine ruling limited Seyfarth's
ability to discuss their relevancy. By prohibiting Seyfarth from making a complete presentation that
would have included extensive testimony from Lancaster and defense experts, the trial court denied
Seyfarth an opportunity to provide an explanation for its tactical decision to the jury and exceeded
the trial court's powers. (Unigard Ins. Group v. O'Flaherty & Belgum, supra, 38 Cal.App.4th at p.
1239, 45 Cal.Rptr.2d 565 [“In negligence cases arising from the rendering of professional services,
as a general rule the standard of care against which the professional's acts are measured remains
a matter peculiarly within the knowledge of experts. Only their testimony can prove it, unless the
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lay person's common knowledge includes the conduct required by the particular circumstances.”];
Piscitelli v. Friedenberg, supra, 87 Cal.App.4th at pp. 985–986, 105 Cal.Rptr.2d 88 [jury entitled
to expert testimony on the standard of care and the propriety of the actions of the attorney].) 25


If Blanks wished to obtain a ruling prior to trial that Seyfarth was negligent as a matter of law,
Blanks should have raised the issue in a motion for summary judgment or summary adjudication
where all relevant facts could be assessed.


25 However, experts may not be called upon to testify as to what the reasonable trier of fact in
the underlying case would have done. (Piscitelli v. Friedenberg, supra, 87 Cal.App.4th at
pp. 972–974, 105 Cal.Rptr.2d 88.)


We hold that the trial court's ruling on the motion in limine with regard to delayed accrual was
correct. However, the trial court exceeded its authority by ruling that Seyfarth was negligent as a
matter of law, which is an issue that must be decided upon a full development of the facts either
upon the proper motion or by the jury. The trial court's ruling that Seyfarth was **743  negligent as
a matter or law, and the instruction to the jury to that effect, are other reasons mandating reversal. 26


26 The instructional error also affected the intentional tort verdicts and the punitive award.


*378  F. On remand, the issue of the “judgmental immunity doctrine” is likely to be
addressed.


On remand, it is expected that in response to Blanks's assertion that Seyfarth was negligent,
Seyfarth will claim that it is protected by the “judgmental immunity doctrine.” (Code Civ. Proc.,
§ 43.) This doctrine, although often commonly referred to as an “immunity,” is not an immunity
at all.


[43]  [44]  In the realm of tort liability, immunities protect a class of defendants based upon public
policy. An “immunity” is “[a]ny exemption from a duty [or] liability....” (Black's Law Dictionary
(8th ed.2004) p. 765, col. 2.) It “ ‘avoids liability in tort under all circumstances, within the limits
of the immunity itself; it is conferred, not because of the particular facts, but because of the
status or position of the favored defendant; and it does not deny the tort, but [rather] the resulting
liability....’ [Citation.]” (Whitcombe v. County of Yolo (1977) 73 Cal.App.3d 698, 704–705, 141
Cal.Rptr. 189.) When the law grants an immunity, it does not mean that the defendant's conduct
is not tortious, but rather that the defendant is absolved from liability. For example, an immunity
exempts public employees from liability who, in the exercise of their discretion, injure another.
(Gov.Code, § 820.2.) Another immunity protects real property owners from liability for injury or
death “that occurs upon that property during the course of or after the commission of [specified]
felonies ... by the injured or deceased person.” (Civ.Code, § 847.)
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[45]  [46]  In contrast, when courts discuss what has come to be called the “judgmental immunity
doctrine,” they are actually addressing the factual issue as to whether an attorney breached the
standard of care. The judgmental immunity doctrine relieves an attorney from a finding of liability
even where there was an unfavorable result if there was an “honest error in judgment concerning
a doubtful or debatable point of law....” (Davis v. Damrell (1981) 119 Cal.App.3d 883, 887, 174
Cal.Rptr. 257; see also, Smith v. Lewis, supra, 13 Cal.3d at p. 359, 118 Cal.Rptr. 621, 530 P.2d 589;
Aloy v. Mash (1985) 38 Cal.3d 413, 417–419, 212 Cal.Rptr. 162, 696 P.2d 656; Village Nurseries v.
Greenbaum (2002) 101 Cal.App.4th 26, 36–38, 123 Cal.Rptr.2d 555.) This doctrine recognizes that
an attorney does not ordinarily guarantee the soundness of his [or her] opinions and “accordingly,
is not liable for every mistake he [or she] may make in his [or her] practice.” (Smith v. Lewis,
supra, at p. 358, 118 Cal.Rptr. 621, 530 P.2d 589.)


[47]  [48]  [49]  In order to prevail on this theory and escape a negligence finding, an attorney
must show that there were unsettled or debatable areas of the law *379  that were the subject
of the legal advice rendered and this advice was based upon “reasonable research in an effort to
ascertain relevant legal principles and to make an informed decision as to a course of conduct
based upon an intelligent assessment of the problem.” (Smith v. Lewis, supra, 13 Cal.3d at p.
359, 118 Cal.Rptr. 621, 530 P.2d 589; Village Nurseries v. Greenbaum, supra, 101 Cal.App.4th at
pp. 37–38, 123 Cal.Rptr.2d 555.) Because attorneys must “possess knowledge of those plain and
elementary principles of law **744  which are commonly known by well informed attorneys,”
(Smith v. Lewis, supra, at p. 358, 118 Cal.Rptr. 621, 530 P.2d 589; accord, Dawson v. Toledano,
supra, 109 Cal.App.4th at p. 397, 134 Cal.Rptr.2d 689), as part of the analysis, the attorney must
demonstrate that he or she has taken steps to “discover those additional rules of law which, although
not commonly known, may readily be found by standard research techniques. [Citations.]” (Smith
v. Lewis, supra, at p. 358, 118 Cal.Rptr. 621, 530 P.2d 589.) It is not sufficient that the attorney
exercise his or her best judgment; rather, that judgment must be consistent with the standard of
practice.


[50]  [51]  We note that when the issue of Seyfarth's negligence is raised upon remand, Seyfarth
will have to be able to show that it made a reasoned choice to delay filing Blanks's TAA petition and
it was a prudent trial strategy to risk losing the TAA claims when the basis for Seyfarth's strategy
was a number of uncertain and untested legal hypothesis that equal or greater results could be
achieved for Blanks outside the Commissioner's arena. “[A]n attorney's obligation is not satisfied
by simply determining that the law on a particular subject is doubtful or debatable[.]” (Horne v.
Peckham (1979) 97 Cal.App.3d 404, 416, 158 Cal.Rptr. 714, disapproved on other grounds in ITT
Small Business Finance Corp. v. Niles (1994) 9 Cal.4th 245, 255–256, 36 Cal.Rptr.2d 552, 885
P.2d 965.) Even if the law is unsettled, an attorney's decision must be informed, based upon an
intelligent evaluation of the case. “In other words, an attorney has a duty to avoid involving his
[or her] client in murky areas of the law if research reveals alternative courses of conduct. At least
he [or she] should inform his [or her] client of uncertainties and let the client make the decision.”
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(Horne v. Peckham, supra, at p. 416, 158 Cal.Rptr. 714%) Although attorneys have wide latitude in
selecting strategy (Kirsch v. Duryea (1978) 21 Cal.3d 303, 309, 146 Cal.Rptr. 218, 578 P.2d 935),
Seyfarth will have the burden to explain why its choice to delay filing a TAA petition was based
upon a rational, professional judgment, that would have been made by other reputable attorneys
in the community under the same or substantially similar circumstances.


Upon remand, the parties will be free to present all relevant facts regarding whether Seyfarth met
the standard of care.


*380  IV.


DISPOSITION


The judgment is reversed and the matter is remanded to the trial court. The parties are to bear their
own costs on appeal.


We concur: CROSKEY, Acting P.J., and KITCHING, J.


All Citations


171 Cal.App.4th 336, 89 Cal.Rptr.3d 710, 09 Cal. Daily Op. Serv. 2050, 2009 Daily Journal D.A.R.
2422


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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25 Cal.2d 399, 154 P.2d 399
Supreme Court of California


FRED M. BOLLINGER, as Trustee in Bankruptcy, etc., Appellant,
v.


NATIONAL FIRE INSURANCE COMPANY OF
HARTFORD, CONNECTICUT (a Corporation), Respondent.


S. F. No. 16780.
Dec. 6, 1944.


HEADNOTES


(1)
Dismissal § 78--Effect of Nonsuit--As Bar to Subsequent Action.
A nonsuit does not prevent another action from being brought or maintained, and, if pleaded in
bar, is not res judicata on the merits or on any issue other than that of the nonsuit itself.


(2)
Insurance § 239--Time to Sue.
An action to recover for loss under a fire policy was not premature, although filed prior to
expiration of the time stated in the policy when the loss would be payable, where the defendant
had unconditionally denied liability, as in such case it would serve no purpose to require plaintiff
to delay suit further.


(3)
Insurance § 239--Time to Sue.
An unconditional denial of liability by the insurer after the insured has incurred loss and made
claim under the policy gives rise to an immediate right of action.


(4)
Insurance § 61--Contract--Interpretation--Against Forfeitures.
When claims on an insurance policy are honestly made, care should be taken to prevent technical
forfeitures such as would ensue from an unreasonable enforcement of a rule of procedure unrelated
to the merits.


(5)
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Insurance § 257--Pleading--Answer or Plea.
In an action to recover for loss under a fire policy, even if the action has been premature, defendant
lost the privilege to urge this defense by failing to plead it plainly and to assert it promptly.


(6)
Insurance § 257--Pleading--Answer or Plea--Prematurity.
In an action to recover for loss under a fire policy, the language of defendant's answer “that neither
the whole of said loss nor any part thereof was or is due, owing or payable to plaintiff ... or to
anyone at the time of the commencement of this action, at the present time or at any other time, or
at all,” was insufficient to raise the issue of prematurity, there being nothing in the quoted language
to put plaintiff on notice of anything other than a general denial of liability under the policy. *400


(7)
Continuance § 10--Grounds--Party Not Prepared.
While courts are indulgent in granting continuances to litigants to allow them a reasonable time to
prepare for a trial on the merits, they must also guard against imposition and unreasonable delays.


(8)
Insurance § 240(2)--Limitation of Actions--By Policy Provision-- Circumstances Excusing
Compliance.
In an action to recover for loss under a fire policy, defendant could not successfully rely on
plaintiff's failure to sue within the short limitation period inserted in the policy where under the
circumstances it would be unjust to prevent a trial on the merits, as where a prior action had been
promptly filed by plaintiff long before the limitation period expired, and defendant's motion for a
nonsuit in that action should not have been granted.


Limitation of time within which to sue insurers, note, 82 A.L.R. 748. Statutes relating to
contractual time limitation provisions of insurance policies, note, 112 A.L.R. 1288. See, also, 14
Cal.Jur. 599; 29 Am.Jur. 1043.


(9)
Insurance § 240--Limitation of Actions--By Special Statutory Provision.
The rule of remedial statutes permitting the institution of a new action after an action has been
defeated by some technicality unrelated to the merits, has particular force when the Legislature has
shortened the limitation period. While Code Civ. Proc., § 355, which is the California counterpart
of such statutes, protects a plaintiff who has mistaken his remedy if he was awarded a judgment
in the first instance and defeated on appeal, the basic policy underlying said section calls for relief
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in a case where the plaintiff, suing on a fire insurance policy, has not mistaken his remedy but
through error of the trial court was not allowed to proceed to trial.


Limitation prescribed by insurance statute, notes, 23 A.L.R. 97, 106-109; 149 A.L.R. 483,
491-492.


(10)
Insurance § 240(1)--Limitation of Actions--By Policy Provision.
Where plaintiff brought and diligently pursued an action on a fire insurance policy within the
limitation period prescribed therein, but defendant obtained numerous continuances and extensions
of time thereby delaying the time of trial until after expiration of said period, plaintiff should not
be deprived of a trial on the merits in a new action involving the same parties, facts and cause of
action, which was promptly filed after entry of judgment of the nonsuit, because he failed to seek
other remedies in the trial court.


(11)
Limitation of Actions § 99, 102, 132--Operation and EffectSuspension of Statute--Absence from
State--Disability.
Statutes of limitations are not as rigid as they are sometimes regarded. Under *401  certain
circumstances property rights or immunities may be acquired as a result of the running of the
statutory period, but the period will be extended or tolled by the occurrence of certain events,
which may be the subject of conflicting evidence, such as absence from the state or disability.


(12)
Limitation of Actions § 109--Suspension of Statute--Causes not Mentioned in Statute.
The running of the statute of limitations may be suspended by causes not mentioned in the statute
itself.


(13)
Limitation of Actions § 61, 62--Commencement of Period--Fraud and Mistake.
Fraudulent concealment by a defendant of the facts on which a cause of action is based, or mistake
as to the facts constituting the cause of action, will prevent the running of the period of limitation
until discovery.


See 16 Cal.Jur. 505; 34 Am.Jur. 129.
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(14)
Insurance § 33--Appeal--Determination of Cause.
On plaintiff's appeal in an action to recover for loss under a fire policy, equitable considerations
authorized the Supreme Court to grant relief to the plaintiff, whether defendant insurer violated
a legal duty in failing to disclose its intention to set up a technical defense, or whether it merely
sought the aid of a court in sustaining a plea that would enable it to obtain an unconscionable
advantage and enforce a forfeiture.


SUMMARY


APPEAL from a judgment of the Superior Court of Contra Costa County. A. F. Bray, Judge.
Reversed with directions.


Action on fire insurance policy. Judgment for defendant after sustaining of demurrer to complaint
without leave to amend, reversed with directions.


COUNSEL
Fred M. Bollinger, in pro. per., Jack J. Miller and Kenneth M. Johnson for Appellant.
Long & Levit and Bert W. Levit for Respondent.


TRAYNOR, J.


Plaintiff, as trustee in bankruptcy, brought this action to recover on a policy of fire insurance issued
to the bankrupt, Kwan Tow. The policy follows the standard form prescribed by the Insurance
Code, sections 2070 and 2071. It requires the insured to give the insurer written notice of loss
without unnecessary delay; to separate the damaged property from that which is undamaged and
put it in the best possible order; to make an inventory stating the quantity and cost of each item,
and the amount claimed thereon; *402  to submit detailed preliminary proof within sixty days
after the fire; to submit the amount of loss to arbitration if the insurer does not assent to the amount
claimed within twenty days after receipt thereof or if an agreement is not otherwise reached. The
policy also provides that “A loss hereunder shall be payable in thirty days after the amount thereof
has been ascertained either by agreement or by appraisement ...” and that “No suit or action on
this policy for the recovery of any claim shall be sustained, until after full compliance by the
insured with all the foregoing requirements, nor unless begun within fifteen months next after the
commencement of the fire.”


The complaint incorporates the policy by reference and alleges that plaintiff was appointed trustee
of the bankrupt's estate on September 20, 1939; that on September 27, 1939, the property insured
was partially destroyed by fire; that on November 18, 1939, plaintiff and the insured submitted
proof of loss to defendant as required by the policy; that plaintiff and the insured have performed
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all the conditions set forth in the policy; that on December 22, 1939, plaintiff and defendant's
agent entered into an agreement fixing the amount of loss at $1,160.25; that defendant denied all
liability under the policy on the grounds that at the time of the fire the insured was not the sole
and unconditional owner of the insured personal property, that at the time of the destruction of the
property there was a change in “the interest in, title to, or possession of the subject of insurance,”
and that under the terms of the policy such a change has made the policy void. The complaint
alleges further that on January 15, 1940, shortly after the plaintiff was advised that the defendant
denied all liability under the policy, he brought suit in the Superior Court of San Joaquin County to
recover on the policy and on defendant's motion the action was transferred to the Municipal Court
of the City and County of San Francisco; that defendant requested and obtained from plaintiff and
the court numerous continuances and extensions of time thereby delaying the time of trial until
January 8, 1941; that after plaintiff presented his evidence, defendant moved for a nonsuit upon
the ground that the action had been prematurely filed because thirty days had not elapsed from
the time of agreement upon the amount of loss; that the motion was granted and judgment upon
the nonsuit entered February 21, *403  1941; that on February 25, 1941, plaintiff filed the present
action in the Superior Court of Contra Costa County alleging that plaintiff learned for the first
time on January 8, 1941, the time of trial of the first action, that defendant was relying upon the
defense that the action was premature and that had he known earlier he would have dismissed that
action and filed a new one within the time permitted by the policy; that this defense was not set
up or disclosed in defendant's demurrer or answer in that action and that by reason of this fact and
the numerous continuances and extensions of time obtained, defendant waived the requirement
that suit be commenced fifteen months from the time of the fire. Defendant demurred, claiming
that the action was barred because it was commenced more than fifteen months after the fire. The
trial court sustained the demurrer without leave to amend and entered judgment for defendant.
Plaintiff appeals.


This appeal is not from the judgment of nonsuit given in the municipal court, nor is the purpose of
this appeal or this decision to attack that judgment collaterally, for its effect as res judicata on the
issue of nonsuit is conceded. (1) A nonsuit, however, does not prevent another action from being
brought or maintained, and if pleaded in bar is not res judicata on the merits or on any other issue
than that of the nonsuit itself. (Gates v. McLean, 70 Cal. 42 [11 P. 489]; Slocum v. New York Life
Ins. Co., 228 U.S. 364 [33 S.Ct. 523, 57 L.Ed. 879].) Plaintiff does not contend that the municipal
court did not have jurisdiction to try the case or that the nonsuit is not binding on him but admits
its validity and urges this court to declare that its scope and evidentiary value against him does not
bar his present attempt to secure a hearing on the merits. The action in which this appeal is taken
is essentially the same as that in which the nonsuit was granted, for the parties, facts, and cause of
action are identical, and but for the granting of defendant's motion for nonsuit this action would
not have arisen. The proceedings in the municipal court cannot be ignored in reviewing the factual
background of this action. They are indeed the very facts and only facts on which defendant's
demurrer must stand or fall. From the statement of facts in the complaint, which were not denied,
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and which, for the purpose of ruling on the demurrer, are therefore to be taken as true, it clearly
appears that defendant's motion for nonsuit should have been denied. *404


(2) The action was not premature. Plaintiff, from the time he succeeded to the rights of the bankrupt
under the policy of insurance upon which this action is founded to the time of this appeal, faithfully
performed all conditions required of the insured by the terms of the policy. If defendant had not
denied liability the loss would have been payable under the terms of the policy thirty days after the
parties had agreed upon the amount thereof. Defendant, however, unconditionally denied liability,
leaving plaintiff no alternative but to sue to enforce the claim of the bankrupt. The period of thirty
days is allowed an insurance company so that it will have time to investigate to determine its
course of action in response to a claim against it. It may exercise the option given it in the policy
to “repair, rebuild or replace” the damaged building or machinery “within a reasonable time” on
giving notice of its intention to do so; it may decide to pay the loss agreed upon; or it may determine
that it has a valid defense to the claim of liability. If an insurance company unconditionally denies
liability it would serve no purpose to require the insured to delay suit further. As the court declared
in Paez v. Mutual Indem. etc. Ins. Co., 116 Cal.App. 654, 660 [3 P.2d 69], “The obvious purpose
of the provision inhibiting the institution of an action within the sixty-day period is to permit the
company to make an investigation of the circumstances surrounding the loss, but if the company
makes an outright denial of liability there can be no excuse for delay in commencing an action for
the purpose of determining whether the company's claim of nonliability is well taken. It would be
an idle act to insist upon compliance with the requirement for delay in bringing an action which
the law ‘neither does nor requires.’ (Civ. Code, sec. 3532; Farnum v. Phoenix Ins. Co. [83 Cal.
263 (23 P. 869, 17 Am.St.Rep. 233)] supra.)” ( 3) The rule is therefore settled in this court, as
in the federal and most state courts, that an unconditional denial of liability by the insurer after
the insured has incurred loss and made claim under the policy gives rise to an immediate right of
action. (Paez v. Mutual Indem. etc. Ins. Co., supra; Williams v. Hartford Ins. Co., 54 Cal. 442, 448
[35 Am.Rep. 77]; Carroll v. Girard F. Ins. Co., 72 Cal. 297, 299 [13 P. 863]; Millard v. Legion of
Honor, 81 Cal. 340, 349 [22 P. 864]; Farnum v. Phoenix Insurance Co., 83 Cal. 246, 263 [23 P.
869, 17 Am.St.Rep. 233]; McCollough v. *405  Home Ins. Co., 155 Cal. 659, 663 [102 P. 814,
18 Ann. Cas. 862]; Wilkinson v. Standard Acc. Ins. Co., 180 Cal. 252, 258 [180 P. 607]; Grant
v. Sun Indemnity Co., 11 Cal.2d 438, 440 [80 P.2d 996]; Lee v. United States Fire Ins. Co., 55
Cal.App. 391, 395-96 [203 P. 774]; Francis v. Iowa Nat. Fire Ins. Co., 112 Cal.App. 565, 573-74
[297 P. 122]; Hill v. Mutual Benefit Health etc. Assn., 136 Cal.App. 508, 512 [29 P.2d 285]; Fohl
v. Metropolitan Life Ins. Co., 54 Cal.App.2d 368, 383 [129 P.2d 24]; Trousdell v. Equitable Life
Assur. Soc., 55 Cal.App.2d 74, 84 [130 P.2d 173]; see 7 Couch on Insurance (1930), § 1656b,
pp. 5755-56 and Cum.Supp. p. 83, citing cases in support of the general rule from the Supreme
Court of the United States, Canada, and twenty-eight state courts; 5 Joyce, Insurance, (2d ed.),
§ 3211; Civ. Code, § 1440; cf. dictum in Genuser v. Ocean Accident etc. Corp., 57 Cal.App.2d
979, 983 [135 P.2d 670].) The desirability of the rule is apparent, for if a waiting period were
necessary notwithstanding the election of the insurer to deny liability, it would become a trap for
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Bollinger v. National Fire Ins. Co. of Hartford, Conn., 25 Cal.2d 399 (1944)
154 P.2d 399
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the unwary, and would encourage dilatory tactics as in the present case. Irwin v. Insurance Co. of
North America, 16 Cal.App. 143 [116 P. 294] and Borger v. Connecticut Fire Ins. Co., 29 Cal.App.
476 [156 P. 70] are therefore disapproved.


The insurance policy incorporated by reference in the complaint is of the usual complexity. While
courts are diligent to protect insurance companies from fraudulent claims and to enforce all
regulations necessary to their protection, it must not be forgotten that the primary function of
insurance is to insure. (4) When claims are honestly made, care should be taken to prevent technical
forfeitures such as would ensue from an unreasonable enforcement of a rule of procedure unrelated
to the merits (Grant v. Sun Indemnity Co., supra; Glickman v. New York Life Ins. Co., 16 Cal.2d
626 [107 P.2d 252, 131 A.L.R. 1292]; 13 Appleman, Insurance Law and Practice (1943), § 7385,
p. 37; see New York Life Ins. Co. v. Eggleston, 96 U.S. 572, 577 [24 L.Ed. 841]; Kansas City Life
Ins. Co. v. Davis, (C.C.A. 9) 95 F.2d 952, 957; American Credit Indemnity Co. v. W. K. Mitchell
& Co., (C.C.A. 3) 78 F.2d 276, 277-78; Langmaid, Waiver and Estoppel in Insurance Law, 20
Cal.L.Rev. 1, 40-41; 7 U.Pitt.L.Rev. 148-50).


(5) Defendant's position would not be improved had the action in fact been premature, for
defendant had lost the *406  privilege to urge this defense by failing to plead it plainly and to assert
it promptly. Dilatory tactics are not favored by the law, for they waste the court's time, increase the
cost of litigation unnecessarily, and may easily lead to abatement of an action on purely technical
grounds after the statute of limitations has run. (1 C.J.S. Abatement and Revival, § 193; Bemmerly
v. Woodward, 124 Cal. 568, 574 [57 P. 561]; Realty & Rebuilding Co. v. Rea, 184 Cal. 565 [194
P. 1024]; Seches v. Bard, 215 Cal. 79 [8 P.2d 835]; California Thorn Cordage, Inc. v. Diller, 121
Cal.App. 542 [9 P.2d 594].) Defendant's plea of prematurity was a dilatory plea in abatement,
unrelated to the merits and not asserted for nearly a year after plaintiff's action was filed. Under
these circumstances defendant loses its privilege to raise it.


(6) Defendant contends, however, that the defense was properly pleaded by the following language
in its answer: “that neither the whole of said loss nor any part thereof was or is due, owing or
payable to plaintiff or to Kwan Tow or to anyone at the time of the commencement of this action,
at the present time or at any other time, or at all. ...” It cites cases holding that such a denial is
sufficient to raise the issue of prematurity. None of the cases cited, however, involved a delay so
long that the policy limitation period expired or the failure promptly to assert the defense. There
is nothing in the language quoted to put plaintiff on notice of anything other than a general denial
of liability under the policy. Defendant's requests for additional time did not indicate any intent to
rely on premature filing, for extensions of time for trial are not necessary to raise the defense of
prematurity. ( 7) While courts are indulgent in granting continuances to litigants to allow them a
reasonable time to prepare for a trial on the merits, they must also guard against imposition and
unreasonable delays. (Estate of Bollinger, 145 Cal. 751, 753 [79 P. 427]; Light v. Richardson, 3
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Cal.Unrep. 745, 746-47 [31 P. 1123]; see Code Civ. Proc., §§ 594a, 595, 596.) Not only was there
nearly a year's delay in the present case but the nonsuit prevented a trial on the merits.


(8) Under the circumstances it would be a perversion of the policy of the statute of limitation to
deny a trial on the merits. As the Supreme Court of the United States declared in Order of R.
Telegraphers v. Railway Exp. Agency (1944), 321 U.S. 342, 348 [64 S.Ct. 582, 88 L.Ed. 788],
“Statutes *407  of limitation ... in their conclusive effects are designed to promote justice by
preventing surprises through the revival of claims that have been allowed to slumber until evidence
has been lost, memories have faded, and witnesses have disappeared. The theory is that even if
one has a just claim it is unjust not to put an adversary on notice to defend within the period of
limitation and the right to be free of stale claims in time comes to prevail over the right to prosecute
them. Here, while the litigation shows no evidence of reckless haste on the part of either party, it
cannot be said that the claims were not timely pursued.” (See, also, 190 Law Times 303-05.) The
short statutory limitation period in the present case is the result of long insistence by insurance
companies that they have additional protection against fraudulent proofs, which they could not
meet if claims could be sued upon within four years as in the case of actions on other written
instruments [Code Civ. Proc., § 337). Originally the shortened limitation periods were inserted into
policies by insurers. Some courts declared such provisions void as against public policy while other
courts enforced them in order to protect freedom of contract. (See cases collected, 41 Yale L.J.
1069-75.) In refusing to permit a short limitation period to defeat a claim that had been brought in
good time and diligently pursued, the court in Genuser v. Ocean Accident etc. Corp., 57 Cal.App.2d
979, 986 [135 P.2d 670], declared “We assume that the limitations of time within which suit may
be brought which are commonly found in insurance policies are placed there in good faith and to
serve a wholly proper and meritorious purpose. We do not doubt that experience has demonstrated
the wisdom of providing by contracts of insurance shorter periods for the institution of actions than
those provided by law, but the purpose of such limitations is to obtain the advantage of an early
trial of the matters in dispute and to make more certain and convenient the production of evidence
upon which the rights of the parties may depend” but “it is clear to us that defendant's conduct
furnished the occasion for the delay and that it cannot take advantage of a situation which was of
its own creation.” Under the circumstances of the present case it would be manifestly unjust for
this court to prevent a trial on the merits, which the law favors (Berri v. Rogero, 168 Cal. 736, 741
[145 P. 95]; Waybright v. Anderson, 200 Cal. 374, 377 [253 P. 148]; 13 Cal.L.Rev. 363), thereby
incurring *408  a technical forfeiture of the insured's rights, which the law discourages (Grant v.
Sun Indemnity Co., supra; Glickman v. New York Life Ins. Co., supra; see 7 U.Pitt.L.Rev. 148), by
enforcing the fifteen-month limitation period when the prior action was filed promptly and long
before the period expired.


(9) The statutes of most states provide that when an action is brought in good time and diligently
pursued, but defeated by some technicality unrelated to the merits, a new action may be brought
within a certain period, usually six months or a year, which shall be deemed a continuance of the
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former action. These statutes have their origin in section 4 of the English Limitation Act of 1623. *


(Wood v. Carpenter, 101 U.S. 135, 139 [25 L.Ed. 807]; Gaines v. City of New York, 215 N.Y. 533,
537 [109 N.E. 594, Ann.Cas. 1916A 259, L.R.A. 1917C 203].) Although there is a conflict in
the cases where the limitation period is contractual, in the several jurisdictions, except Michigan,
that have adopted a standard form of insurance policy by statute, as California has, it has been
held that these or other remedial statutes designed to prevent technical forfeitures under statutes of
limitation also apply to the limitation period incorporated by statute into every insurance policy.
(See cases collected in 23 A.L.R. 97, 106-109; 149 A.L.R. 483, 491-492.) The reason for such a
rule has particular force when the Legislature has shortened the limitation period from four years,
controlling actions on other written instruments (Code Civ. Proc., § 337), to fifteen months on
fire insurance policies (Ins. Code, § 2071), since the probability of technical forfeiture is all the
greater. The California counterpart of such statutes is section 355 of the Code of Civil Procedure,
copied from section 84 of the New York Code of Procedure, which in turn was based on section 4
of the English Limitation Act of 1623. (Gaines v. City of New *409  York, supra.) Simplified by
the elimination of references to particular English forms of practice, section 355 provides: “If an
action is commenced within the time prescribed therefor, and a judgment therein for the plaintiff
be reversed on appeal, the plaintiff, or if he die and the cause of action survive, his representatives,
may commence a new action within one year after the reversal.” If construed literally as applying
only in the event of reversals on appeal, section 355 would not give the protection that the English
statute afforded to a plaintiff who had unsuccessfully pursued his right in a previous suit. Even
the English statute, however, had to be supplemented by judicial construction and applied beyond
its literal language to accomplish its purpose. “One may perhaps venture to say that the judges
took rather a liberty with the statute, but I presume the origin of the doctrine is to be found in the
hardship inflicted in particular cases on the litigant or his estate through no fault of his own by a
rigid adherence to the terms of s. 4.” (Lopes, L.J. in Swindell v. Bulkeley, 18 Q.B. 250; Hayward
v. Kinsey, 12 Mod. 568, 88 Eng.Rep. 1526; Hodsen v. Harridge, 2 Wms.Saund. 64, 85 Eng.Rep.
693; Curlewis v. Mornington, 7 El.&Bl. 285, 119 Eng.Rep. 1252; see Gaines v. City of New York,
supra, at p. 537.)


* “If in any of the said actions or suits, judgment be given for the plaintiff, and the same be
reversed by error, or a verdict pass for the plaintiff, and upon matter alleged in arrest of
judgment, the judgment be given against the plaintiff, that he take nothing by his plaint, writ
or bill; or if any of the said actions be brought by original, and the defendant therein be
outlawed, and shall after reverse the outlawry; that in all such cases the party plaintiff, his
heirs, executors or administrators, as the case shall require, may commence a new action or
suit, from time to time, within a year after such judgment reversed, or such given against the
plaintiff, or outlawry reversed, and not after.” (21 Jac. 1, c. 16, s. 4.)


The New York Court of Appeals in the Gaines case, speaking through Judge Cardozo, held that
statutes that have their roots in the English statute should be construed with similar liberality:
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“We think that whatever verbal differences exist, the purpose and scope of the present statute are
identical in substance with its prototype, the English Act of 1623. ... The statute is designed to
insure to the diligent suitor the right to a hearing in court till he reaches a judgment on the merits.
Its broad and liberal purpose is not to be frittered away by any narrow construction. The important
consideration is that by invoking judicial aid, a litigant gives timely notice to his adversary of a
present purpose to maintain his rights before the courts.” Although the Gaines case involved the
section of the New York Code of Procedure that succeeded section 84 of that code from which
section 355 of the California Code of Civil Procedure was taken, the doctrine of construction set
forth therein did not rest on the wording of the new section but on the basic policy of the statute.
The wording of section 355 is reminiscent of the old English statutes that specified situations
instead of formulating general *410  rules. As presently worded it protects a plaintiff who has
mistaken his remedy if he was awarded a judgment in the first instance and defeated on appeal.
There is all the more reason to protect a plaintiff, as in the present case, who has not mistaken his
remedy but through error of the trial court was not allowed to proceed to trial. The basic policy
that underlies section 355 calls for relief in such a case. (See Code Civ. Proc., § 4.)


In any event this court is not powerless to formulate rules of procedure where justice demands
it. Indeed, it has shown itself ready to adapt rules of procedure to serve the ends of justice where
technical forfeitures would unjustifiably prevent a trial on the merits. (Wennerholm v. Stanford
University School of Medicine, 20 Cal.2d 713 [128 P.2d 522, 141 A.L.R. 1358]; Christin v.
Superior Court, 9 Cal.2d 526 [71 P.2d 205, 112 A.L.R. 1153]; Tuller v. Superior Court, 215 Cal.
352 [10 P.2d 43]; see 31 Cal.L.Rev. 225, 227; see, also, Rogers v. Duhart, 97 Cal. 500, 504 [32
P. 570]; California Constitution, art. VI, § 4 1/2; Code Civ. Proc., §§ 355, 356, 473, 475; Civ.
Code, §§ 3523, 3528.) The Wennerholm case, supra, is typical. The Legislature enacted section
472(c) of the Code of Civil Procedure to do away with the unduly technical rule that required
plaintiff to request leave to amend, even though the trial court had already sustained a demurrer
without leave to amend, before he could seek appellate review of the trial court's order. Although
the action was pending at the time of the enactment, the court refused to follow the cases that had
established the technical requirement, thus adopting the rule in 472(c) before it became law. It was
also held that where amendment is sought after the statute of limitations has run, the amended
complaint will be deemed filed as of the date of the original complaint so long as recovery is
sought upon the same general set of facts (see, also, cases collected in 16 Cal.Jur., § 143, pp.
547-548), recognizing that despite the new filing, the action is still the same. (10) In the present
case plaintiff brought his action on the policy in good time and diligently pursued it. The nonsuit
was erroneous and unrelated to the merits. But for the unreasonable delay in bringing the action
to trial, the limitation period would not have expired and ample time would have remained to file
a new action. Since this action is in reality a continuance of the earlier action involving the same
parties, facts, *411  and cause of action, and was promptly filed after entry of judgment on the
nonsuit, plaintiff should not be deprived of a trial on the merits because he failed to seek other
remedies in the municipal court. ( 11) Statutes of limitations are not so rigid as they are sometimes
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regarded. Under certain circumstances property rights or immunities may be acquired as a result
of the running of the statutory period, but the period will be extended or tolled by the occurrence
of certain events, which may be the subject of conflicting evidence, such as absence from the state
or disability. (Code Civ. Proc., § 351 et seq.) ( 12) It is established that the running of the statute of
limitations may be suspended by causes not mentioned in the statute itself. (Braun v. Sauerwein,
10 Wall. (77 U.S.) 218, 223 [19 L.Ed. 895]; Collins v. Woodworth, 109 F.2d 628, 629.) ( 13) It is
settled in this state that fraudulent concealment by the defendant of the facts upon which a cause of
action is based (Kimball v. Pacific Gas & Elec. Co., 220 Cal. 203 [30 P.2d 39]) or mistake as to the
facts constituting the cause of action (Davis etc. Co. v. Advance etc. Works, Inc., 38 Cal.App.2d
270 [100 P.2d 1067]; see 16 Cal.Jur. 505) will prevent the running of the period until discovery.
( 14) Principles of equity and justice, which moved this court in the Kimbal case, supra, to grant
relief are likewise controlling here. There is no need to make fine distinctions as to the persons
who owe a duty to disclose. The Kimball case involved an employer whose fiduciary obligations
to his employees were uncertain. The present case involves an insurer whose duty of good faith
in dealing with the insured is well established. (See 13 Appleman, Insurance Law and Practice
37; Vance, Insurance (1930) 74.) It is likewise unnecessary to dwell upon the contention that the
insurer's duty of good faith to its insured arises at the time of contracting and persists throughout
the period when premiums are paid and no return is sought, but that when a loss occurs and the
insured seeks to obtain the compensation provided in the contract, the parties deal at arm's length.
It is sufficient to hold that the equitable considerations that justify relief in this case are applicable
whether defendant violated a legal duty in failing to disclose its intention to set up this technical
defense, or whether it is now merely seeking the aid of a court in sustaining a plea that would
enable it to obtain an unconscionable advantage and enforce a forfeiture. *412


The judgment is reversed with directions to the trial court to overrule the demurrer.


Gibson, C. J., Shenk, J., and Carter, J., concurred.


SCHAUER, J.,


Concurring and Dissenting.


I concur in the judgment but reach my conclusion upon a different ground and dissent from certain
propositions declared in the majority opinion as hereinafter indicated. That opinion, in effect,
reviews the judgment which was rendered in the municipal court in the preceding action. I agree
with the majority statement by Mr. Justice Traynor that, upon the facts as pleaded here, it appears
that in the municipal court action “defendant's motion for nonsuit should have been denied.” But
concluding that the municipal court erred at that time in that action is immaterial on this appeal.
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The fact remains that the municipal court did grant the motion, did determine that such action was
prematurely brought, and did enter judgment of dismissal. We have no power, on this appeal from
the judgment of another court in another action, to vacate the judgment in the previous action in
the municipal court. We cannot revive that action in the guise of sustaining this one. The only
materiality of that one here concerns not what should have been done but what was done.


As a secondary basis for its conclusion Justice Traynor's opinion declares, “Defendant's position
would not be improved had the action [in the municipal court] in fact been premature, for defendant
had lost the privilege to urge this defense by failing to plead it plainly and to assert it promptly.
... Defendant's plea of prematurity was a dilatory plea in abatement, unrelated to merits and not
asserted for nearly a year after plaintiff's action was filed. Under these circumstances defendant
loses its privilege to raise it.” (Italics added.) I do not know whether Justice Traynor intends to
imply that the trial court in such a situation loses jurisdiction to entertain a special dilatory plea
or merely errs in sustaining it. If he means the former it seems to be a rather drastic innovation
of law to promulgate without precedent, and if he means the latter, then, obviously, his attack
on the municipal court judgment is collateral. Assuming that that court abused its discretion in
entertaining the dilatory plea when it was so tardily raised, nevertheless, that court, not this one,
possessed the jurisdiction to, and did, pass on the plea. The action in *413  the municipal court,
erroneously or otherwise, was ended by the judgment of dismissal. The new action, in which this
appeal is taken, was not commenced until the complaint in it was filed. (Code Civ. Proc., §§ 350
and 405.) That date is February 25, 1941, and it is with that date we must reckon in determining
whether the action is barred by the statute of limitations.


In seeking to avoid the bar of the statute here Justice Traynor goes on to declare that “The statutes
of most states provide that when an action is brought in good time and diligently pursued, but
defeated by some technicality unrelated to the merits, a new action may be brought within a certain
period, usually six months or a year, which shall be deemed a continuance of the former action.
... In any event, this court is not powerless to formulate rules of procedure where justice demands
it. ... Since this action is in reality a continuance of the earlier action involving the same parties,
facts and causes of action, and was promptly filed after entry of judgment on the nonsuit, plaintiff
should not be deprived of a trial on the merits because he failed to seek other remedies in the
Municipal Court.” (Italics added.) While legislation such as that which Justice Traynor says “The
statutes of most states provide” would seem desirable under the circumstances of the case before
us, the fact remains that in California the statutes do not so provide. I do not feel at liberty to concur
in supplying the lacking legislation. Statutes of limitation are more than “rules of procedure.”
In addition to the fact that the prescribing of limitation periods, otherwise than by contract, is
essentially a legislative function, it is the law that parties acquire vested rights through the operation
of statutes (or contracts) of limitation when the prescribed period has completely run and even the
Legislature cannot retroactively enlarge a period which has expired. (See Peiser v. Griffin (1899),
125 Cal. 9, 14 [57 P. 690]; Chambers v. Gallagher (1918), 177 Cal. 704, 708-709 [171 P. 931].)
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Hence we have no right to innovate the amendment decreed by the majority opinion and give it
retroactive effect.


But there is a sound basis upon pre-existing statutes for reaching the conclusion that the present
action is not barred. The Legislature has fixed four years (Code Civ. Proc., § 337] as being
ordinarily the reasonable period within which an action founded upon an instrument in writing
shall be *414  brought, but by the provisions of sections 2070 and 2071 of the Insurance Code has
prescribed “fifteen months next after the commencement of the fire” as the period within which
an action for the recovery of a claim upon a fire insurance policy must be instituted. This special
limitation is required to be set forth in every policy and, by reason of such statute, it is to be
deemed included in every policy, regardless of whether it is actually written therein. (See Brown
v. Ferdon (1936), 5 Cal.2d 226, 230 [54 P.2d 712]; Hales v. Snowden (1937) 19 Cal.App.2d 366,
369 [65 P.2d 847]; Mueller v. Elba Oil Co. (1942), 21 Cal.2d 188, 204 [130 P.2d 961]; Fernelius v.
Pierce (1943), 22 Cal.2d 226, 243 [138 P.2d 12]; Baugh v. Rogers (1944), 24 Cal.2d 200, 215 [148
P.2d 633].) It derives its effectiveness from the statute. The same statute also prescribes certain
requirements as to notification, proof, ascertainment of loss, and lapse of time, which must be
met before an action can be “sustained.” It specifically provides that “No suit or action ... for the
recovery of any claim shall be sustained, until after full compliance by the insured with all of the
foregoing requirements, nor unless begun within fifteen months next after the commencement of
the fire.” (Italics added.)


The meaning of the word “sustained,” and the effect of the clause in which it appears, might
be open to argument if the defendant here had not already committed itself to its understanding
of a definite meaning for that word and the clause, and enforced that meaning on the plaintiff.
This section, on its face, would seem open to the meaning that an action on the policy could be
commenced at any time “within fifteen months next after the commencement of the fire” but that it
could not be “sustained,” as by a judgment for plaintiff, until the lapse of the required time, etc. But
the meaning attributed to the clause by defendant, and adopted by the municipal court in granting
defendant's motion for nonsuit, is not merely that an action assertedly prematurely brought can
be abated during the incompetent period and until the specified requirements have been met, but
is, rather, that such an action must be dismissed. In other words, the position of the defendant,
as invoked in the preceding action, and held by the court in a judgment which has become final,
is that the provision in question amounts to a statutory prohibition staying the commencement of
the action. Defendant cannot be *415  permitted to invoke the benefits of a statutory prohibition
against the commencement of an action on the policy without also bearing the burden of such
statutory prohibition. Section 356 of the Code of Civil Procedure is a general law of the state,
applicable under the circumstances shown. It provides that “When the commencement of an action
is stayed by ... statutory prohibition, the time of the continuance of the ... prohibition is not part
of the time limited for the commencement of the action.” Excluding the time during which, on
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defendant's theory, plaintiff was prohibited from commencing the action, his second complaint
was filed in time.


For the reasons above stated I concur in the judgment of reversal.


EDMONDS, J.


Some months ago, upon an opinion written by Mr. Justice Traynor, this court affirmed the judgment
in favor of the insurer. (Bollinger v. National Fire Ins. Co., * (Cal.) 147 P.2d 611.) I concurred in
the decision and nothing was developed upon the rehearing to change my views that the applicable
law was then correctly applied to the uncontroverted facts. The present discussion of my associate
omits all reference to the principal contentions of the parties and places the decision upon a ground
correctly designated by Mr. Justice Schauer as judicial legislation. I assert with confidence that
the rule of procedure which is now promulgated as justification for reversing the judgment has
no sound legal basis, and I adhere to the principles which were stated and applied in the former
opinion.


* Rehearing granted.


In California, all fire insurance must be written upon a standard form of policy which, in part,
provides: “No suit or action on this policy for the recovery of any claim shall be sustained, until
after full compliance by the insured with all of the foregoing requirements, nor unless begun within
fifteen months next after the commencement of the fire.” (Ins. Code, § 2071.) The fire which
occasioned the damage for which the appellant demands reimbursement occurred about eighteen
months before this action was filed. Relying upon the provision of the statutory policy, the insurer
demurred upon the ground that the action was begun subsequent to the expiration of the period
of limitation. The trial court sustained the demurrer without leave to amend, and entered *416
judgment for the insurer. The issue, consequently, concerns the propriety of that ruling.


The language of the policy, the appellant asserts, must be interpreted as permitting an insured to
commence an action within fifteen months from the time the cause of action accrues, which, he
declares, is the date “it was first possible to file a suit under the policy” after the amount of loss has
been ascertained. The courts of a small minority of states have so construed policy provisions such
as the one required by our statute. (Ellis v. Council Bluffs Ins. Co., 64 Iowa 507 [20 N.W. 782];
German Ins. Co. v. Fairbank, 32 Neb. 750 [49 N.W. 711, 29 Am.St.Rep. 459]; Sample v. London
etc. F. Ins. Co., 46 S.C. 491 [24 S.E. 334, 57 Am.St.Rep. 701, 47 L.R.A. 696]; Boston Marine Ins.
Co. v. Scales, 101 Tenn. 628 [49 S.W. 743]; Hong Sling v. Royal Ins. Co., 8 Utah 135 [30 P. 307];
McFarland & Steele v. Peabody Ins. Co., 6 W.Va. 425.) The great weight of authority, however,
holds that the clear terms of such a limitation will be enforced and, accordingly, a policy providing
that no action will be sustained “unless begun within fifteen months next after commencement



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944000062&pubNum=661&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1884009231&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1891004689&pubNum=594&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1896009998&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1896009998&pubNum=710&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1896009779&pubNum=2150&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1899005590&pubNum=473&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1899009080&pubNum=712&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1899009080&pubNum=712&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892009513&pubNum=660&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1873005388&pubNum=791&originatingDoc=I5344e170fb0d11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Bollinger v. National Fire Ins. Co. of Hartford, Conn., 25 Cal.2d 399 (1944)
154 P.2d 399


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 15


of the fire” simply fixes a period beyond which the insured may not sue. (Provident Fund Soc.
v. Howell, 110 Ala. 508 [18 So. 311]; Daly v. Concordia Fire Ins. Co., 16 Colo.App. 349 [65 P.
416]; Chichester v. New Hampshire Fire Ins. Co., 74 Conn. 510 [51 A. 545]; Gibraltar Fire &
Marine Ins. Co. v. Lanier, 64 Ga.App. 269 [13 S.W.2d 27]; Maxwell Bros. v. Liverpool etc. Ins.
Co., 12 Ga.App. 127 [76 S.E. 1036]; McDaniel v. German-American Ins. Co., 134 Ga. 189 [67
S.E. 668]; Williams v. Greenwich Ins. Co., 98 Ga. 532 [25 S.E. 31]; Trichelle v. Sherman & Ellis
Inc., 259 Ill.App. 346; Western Coal etc. Co. v. Traders Ins. Co., 122 Ill.App. 138; Colonial Mut.
F. Ins. Co. v. Ellinger, 112 Ill.App. 302; Oakland Home Ins. Co. v. Allen, 1 Kan.App. 108 [40 P.
928]; State Ins. Co. of Des Moines v. Stoffels, 48 Kan. 205 [29 P. 479]; Smith v. Herd, 110 Ky.
56 [60 S.W. 841, 1121]; Owen v. Howard Ins. Co., 87 Ky. 571 [10 S.W. 119]; Guccione v. New
Jersey Ins. Co. (La.App.) 167 So. 845; Tracy v. Queen City F. Ins. Co., 132 La. 610 [61 So. 687,
Ann.Cas.1914D 1145]; Blanks v. Hibernia Ins. Co., 36 La.Ann. 599; Carraway v. Merchants Mut.
Ins. Co., 26 La.Ann. 298; Earnshaw v. Sun Mut. Aid Soc., 68 Md. 465 [12 A. 884, 6 Am.St.Rep.
460]; Metropolitan Life Ins. Co. v. Dempsey, 72 Md. 288 [19 A. 642]; Fullam v. New *417  York
Union Ins. Co., 7 Gray (Mass.) 61 [66 Am.Dec. 462]; Little v. Phoenix Ins. Co., 123 Mass. 380
[25 Am.Rep. 96]; Dahrooge v. Rochester-German Ins. Co., 177 Mich. 442 [143 N.W. 608, 48
L.R.A.N.S. 906]; Shackett v. People's Mut. Ben. Soc., 107 Mich. 65 [64 N.W. 875]; Peck v. German
F. Ins. Co., 102 Mich. 52 [60 N.W. 453]; Rottier v. German Ins. Co., 84 Minn. 116 [86 N.W. 888];
Willoughby v. St. Paul German Ins. Co., 68 Minn. 373 [71 N.W. 272]; Grigsby v. German Ins. Co.,
40 Mo.App. 276; Bradley v. Phoenix Ins. Co., 28 Mo.App. 7; Glass v. Walker, 66 Mo. 32; Ignazio
v. Fire Assn. of Phila., 98 N.J.L. 602 [121 A. 456]; Electric Gin Co. v. Fireman's Fund Ins. Co.,
39 N.M. 73 [39 P.2d 1024]; Biloz v. Tioga etc. Assn., 21 N.Y.S.2d 643 [affd. 23 N.Y.S.2d 460];
Hamilton v. Royal Ins. Co., 156 N.Y. 327 [50 N.E. 863, 42 L.R.A. 485]; King v. Watertown F. Ins.
Co. 47 Hun. (N.Y.) 1; Rouse v. Old Colony Ins. Co., 203 N.C. 345 [166 S.E. 177]; Welch v. Phoenix
Assur. Co., 192 N.C. 809 [136 S.E. 117]; John Tatham & Co. v. Liverpool etc. Ins. Co., 181 N.C.
434 [107 S.E. 450]; Travelers' Ins. Co. v. California Ins. Co., 1 N.D. 151 [45 N.W. 703, 8 L.R.A.
769]; Appel v. Cooper Ins. Co., 76 Ohio 52 [80 N.E. 955, 10 Ann.Cas. 821, 10 L.R.A.N.S. 674];
Lucas v. Life Ins. Co. of Virginia (Ohio App.), 42 N.E.2d 674; United States F. Ins. Co. v. Swyden
175 Okla. 475 [53 P.2d 284]; Camden F. Ins. Assn. v. Walker, 111 Okla. 35 [238 P.462]; Wever v.
Pioneer F. Ins. Co., 49 Okla. 546 [153 P. 1146]; Egan v. Oakland Home Ins. Co., 29 Ore. 403 [42
P. 990, 54 Am.St.Rep. 798]; Miners Savings Bank v. Merchants F. Ins. Co., 131 Pa.Super, 21 [198
A. 495]; Howard Ins. Co. v. Hocking, 130 Pa. 170 [18 A. 614]; Schroeder v. Keystone Ins. Co.
(Penn.), 2 Phila. 286; Braunstein v. North River Ins. Co., 62 S.D. 561 [255 N.W. 463]; Kroeger v.
Farmers' Mut. Ins. Co., 52 S.D. 433 [218 N.W. 17]; Schlitz v. Lowell Mut. F. Ins. Co., 96 Vt. 334
[119 A. 516]; Morrell & Co. v. New England F. Ins. Co., 71 Vt. 281 [44 A. 358]; Virginia F. & M.
Ins. Co. v. Wells, 83 Va. 736 [3 S.E. 349]; Virginia F. & M. Ins. Co. v. Aiken, 82 Va. 424; Hefner
v. Great Amer. Ins. Co., 126 Wash. 390 [218 P. 206]; State Ins. Co. v. Meesman, 2 Wash. 459 [27
P. 77, 26 Am.St.Rep. 870]; Hart v. Citizens Ins. Co., 86 Wis. 77 [56 N.W. 332, 39 Am.St.Rep.
877, 21 L.R.A. 743]; McFarland v. Railway etc. Accident Assn., 5 Wyo. 123 [38 P. 347, 677, 63
Am.St.Rep. 29, 27 A.L.R. 48].)
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The decisions in California follow this rule and hold that an *418  insured must begin his action
within fifteen months from the date of loss. (Tebbets v. Fidelity & Casualty Co., 155 Cal. 137 [99
P. 501]; Garido v. American Cent. Ins. Co., 2 Cal. Unrep. 560 [8 P. 512]; Harlow v. American
Equitable Assur. Co., 87 Cal.App. 28 [261 P. 499]; Fitzpatrick v. North American Acc. Ins. Co.,
18 Cal.App. 264 [123 P. 209].) The appellant insists, however, that in Case v. Sun Ins. Co., 83
Cal. 473 [23 P. 534, 8 L.R.A. 48], the court followed the minority rule. But in that case the insurer
exacted compliance with policy provisions which required thirteen months to complete although
the contract restricted the commencement of an action to “within twelve months next after the fire
shall occur.” Under those circumstances the limitation was held unenforceable. A similar situation
was shown in Bennett v. Modern Woodmen, 52 Cal.App. 581 [199 P. 343], because giving literal
effect to the insurer's by-laws, the remedy of the beneficiary was suspended until the organization
rejected her claim although the period of limitation was then running. Otherwise stated, the by-
laws which the insurer there relied upon gave it the opportunity to delay action until the period
of limitation had expired.


In the present case, less than ninety days after the fire the appellant and the insurance company
agreed upon the amount of the loss which, by the terms of the statutory policy, was payable thirty
days thereafter. The present action was commenced about eighteen months after the date of the fire
and thirteen months after the loss was payable. Moreover, had the insurance company exacted full
compliance with every provision of the policy, the amount of the loss would have become payable
not more than five months after the fire, and the limitation of fifteen months for the commencement
of an action gave the insured ten months in which to sue. In other words, by the terms of the policy
contract, the time for bringing an action could not have been reduced to less than ten months and
because in the present case the amount of the loss was promptly agreed upon, the insured had
thirteen months within which to pursue his remedy.


Certainly this situation is entirely different from that shown in either Case v. Sun Ins. Co., supra, or
Bennett v. Modern Woodmen, supra, and it affords no justification for applying the doctrine relied
upon by a few courts for the purpose of relieving from policy provisions which unduly shortened
the *419  period of limitation by policy covenants. (See 41 Yale L.J. 1069.) In a number of states
the Legislature has adopted a statute either prohibiting any limitation by contract or providing for
a specified time after accrual of the cause of action for the commencement of the action. But in
jurisdictions having no statutory prohibition against policy limitations, the rule is that although
parties to a contract may agree upon a limitation period less than that provided by statute generally,
a reasonable time must be allowed for the commencement of an action. (Tebbets v. Fidelity &
Casualty Co., supra; Fitzpatrick v. North American Acc. Ins. Co., supra; Harlow v. American
Equitable Assur. Co., supra; Beeson v. Schloss, 183 Cal. 618 [192 P. 292]; Fageol T. & C. Co. v.
Pacific Indemnity Co., 18 Cal.2d 748 [117 P.2d 669].) According to the doctrine of these cases,
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the form of policy required by the Insurance Code of this state (§ 2071) unquestionably provides
for a reasonable period within which to sue.


In the opinion of Mr. Justice Traynor, it is implicitly admitted that, under ordinary circumstances,
an action must be commenced within fifteen months after the date of the fire, and that the limitation
is not unreasonable. There is the further implication that the insurer is not estopped, nor did it waive
the right to assert that the present action is barred. However, the opinion avoids the consequence of
the principles formerly deemed controlling by formulating a rule of procedure heretofore unknown
in this state, to the effect that when an action is brought in good time and diligently pursued, but
defeated by some technicality unrelated to the merits, a new action may be commenced within a
reasonable time, which shall be deemed a continuance of the former action. The asserted basis for
such relief is that the legislative enactments of several states so provide, and the justification for
its adoption by this court is said to be that in the present case the end to be achieved justifies the
means. Judicial decision should not rest upon that doctrine.


Admittedly the appellant finds himself in unfortunate circumstances. But those circumstances were
of his own choosing and his plight is no different from that of a multitude of litigants against whom
this court has applied clear rules of law. And contrary to the intimation raised by dictum in the
majority opinion, the appellant's position was not occasioned by any unreasonable conduct of the
insurer. Although it is said that the situation of the plaintiff at the present time *420  is attributable
to the improper ruling of the trial court in the original action granting the insurer's motion for a
nonsuit, the record shows no allegation nor claim by him that the company obtained extensions of
time for the designed purpose of causing the period of limitations to expire, that the continuances
were improper or not for good cause, or that the insurer affirmatively misled him by lulling him
into a sense of false security.


On the contrary, it appears that the appellant, an attorney at law, consented to the continuances
granted the company. He is charged with notice of the provisions of his policy (Madsen v. Maryland
Casualty Co., 168 Cal. 204 [142 P. 51]; Rice v. California-Western States Life Ins. Co., 21
Cal.App.2d 660 [70 P.2d 516]) and the state of the law governing his suit. Implicit in the present
holding of Mr. Justice Traynor, however, is the assumption that in some unspecified manner the
insurer took unfair advantage of the appellant and, consequently, justice demands that this court
create a remedy. The so-called “factual background of this action,” warrants no such assumption;
on the contrary, controlling principles compel the conclusion that according to settled rules of law
the insurer took no undue advantage of Bollinger. He and the insurance company were adversaries
in an action at law and as such entitled to deal at arm's length. The company was under no duty to
warn Bollinger that his action would be forfeited if he did not commence a proper action within
the time limited by the policy (Fleishbein v. Western Auto S. Agency, 19 Cal.App.2d 424 [65 P.2d
928]; Wilhelmi v. Des Moines Ins. Co., 103 Iowa 532 [72 N.W. 685]; Howard Ins. Co. v. Hocking,
130 Pa.St. 170 [18 A. 614]; Travelers' Ins. Co. v. California Ins. Co., supra) nor to warn him that
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it intended to rely on strict enforcement of the policy provisions. The rule that the insurer and the
insured owe each other a high degree of good faith in contracting (Vance on Insurance (2d ed.,
1930), pp. 74-75) does not in any sense affect their position as adversaries in a court of law for, in
litigation, they face each other in an entirely different capacity having entirely different incidents.


Unquestionably Bollinger chose to follow a course by which, according to the former rule of
decision in this state, he lost his right of action. I concur in the conclusions of Mr. Justice Schauer
that the ruling in the first suit brought by Bollinger *421  is immaterial to the present litigation
and that this court should not countenance a collateral attack upon the former judgment of nonsuit.
But if it is to be considered, as stated by Mr. Justice Traynor the determination was incorrect,
because “an unconditional denial of liability by the insurer after the insured has incurred loss and
made claim under the policy gives rise to an immediate cause of action.” Bollinger therefore had
an effective remedy by appeal which he did not invoke. Instead of doing so he commenced the
present action, alleging that by its conduct the insurer waived the right to rely upon the provisions
of the policy, and the court now devises an extraordinary remedy to relieve a litigant who instead
of taking an appeal from an erroneous judgment, sued in another court upon the same claim.


The rule now applied is said to be one of procedure, but it determines the substantive rights of the
parties and, in addition, operates retroactively to interfere with vested rights acquired by virtue of
the term of the policy contract and the Insurance Code. And if the remedy is a part of the common
law, it certainly directly conflicts with constitutional and statutory provisions. To me, the question
for decision is readily determinable by fundamental principles which have long been recognized
and applied. Accordingly, and even more particularly for the reasons well stated by Mr. Justice
Traynor upon the previous decision of this case, I am of the opinion that the judgment should be
affirmed.


Curtis, J., concurred.
Respondent's petition for a rehearing was denied January 4, 1945. Edmonds, J., Schauer, J., and
Spence, J., voted for a rehearing. *422


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		Bollinger v. National Fire Ins. Co. of Hartford, Conn., (1944) 25 Cal.2d 399






Brisbane Lodging, L.P. v. Webcor Builders, Inc., 216 Cal.App.4th 1249 (2013)
157 Cal.Rptr.3d 467, 13 Cal. Daily Op. Serv. 5662, 2013 Daily Journal D.A.R. 7127...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


216 Cal.App.4th 1249
Court of Appeal, First District, Division 4, California.


BRISBANE LODGING, L.P., Plaintiff and Appellant,
v.


WEBCOR BUILDERS, INC. et al., Defendants and Respondents.


A132555
|


Filed June 3, 2013
|


Certified for Partial Publication. *


* Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is certified
for publication with the exception of sections 5, 6, and 7 of part III.


Synopsis
Background: Hotel construction project owner brought latent construction defect action against
builder for breach of contract, negligence, and breach of implied and express warranties. Builder
filed motion for summary judgment based on the statute of limitations. The Superior Court, San
Mateo County, No. CIV473170, Joseph Scott, J., granted summary judgment, and project owner
appealed.


[Holding:] The Court of Appeal, Ruvolo, P.J., held that as a matter of first impression, contract
provision abrogating delayed discovery rule was enforceable.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (10)


[1] Appeal and Error Construction, interpretation, and application in general
The interpretation of a contract is subject to de novo review where the interpretation does
not turn on the credibility of extrinsic evidence.
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4 Cases that cite this headnote


[2] Contracts Questions for jury
The question of whether a contract provision is illegal or contrary to public policy is a
question of law to be determined from the circumstances of each particular case.


5 Cases that cite this headnote


[3] Limitation of Actions Contracts in General
Limitation of Actions Torts
Generally, in both tort and contract actions, the statute of limitations begins to run upon
the occurrence of the last element essential to the cause of action.


7 Cases that cite this headnote


[4] Limitation of Actions Causes of action in general
The cause of action ordinarily accrues when, under the substantive law, the wrongful act
is done and the obligation or liability arises.


3 Cases that cite this headnote


[5] Limitation of Actions In general;  what constitutes discovery
Limitation of Actions Want of diligence by one entitled to sue
A cause of action accrues under the discovery rule when the plaintiff either (1) actually
discovered his injury and its negligent cause or (2) could have discovered injury and cause
through the exercise of reasonable diligence.


9 Cases that cite this headnote


[6] Limitation of Actions Covenants and Conditions
Limitation of Actions Negligence
Limitation of Actions Nature of harm or damage, in general
Limitation of Actions Contracts;  warranties
Actions founded upon a latent defect in the development of real property must be filed
within three or four years of discovery, depending on whether the action rests on breach
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of warranty or negligence, but in any case within 10 years of the date of substantial
completion of the improvement. Cal. Civ. Proc. Code §§ 337, 337.15, 338


[7] Limitation of Actions Agreements as to period of limitation
Provision in standard form contract between hotel construction project owner and builder
which essentially abrogated delayed discovery rule by stating that statute of limitations
began to run on date of substantial completion was not contrary to public policy and was
valid and enforceable; provision was freely entered into by parties represented by legal
counsel engaged in a sophisticated commercial construction project, parties were on equal
footing when negotiating the contract, and there was considerable sophisticated give and
take over the terms of the contract. Cal. Civ. Proc. Code §§ 337, 337.15, 338.


7 Cases that cite this headnote


[8] Contracts Public Policy in General
A party seeking to avoid enforcement of a contract on public policy grounds has the burden
to show that its enforcement would be in violation of the settled public policy of the state,
or injurious to the morals of its people.


2 Cases that cite this headnote


[9] Limitation of Actions Nature of statutory limitation
To the extent there is any recognizable public policy underlying statutes of limitations, it
is to limit the time within which claims may be brought, not to lengthen the time period.


5 Cases that cite this headnote


[10] Contracts Public Policy in General
Before labeling a contract as being contrary to public policy, courts must carefully inquire
into the nature of the conduct, the extent of public harm which may be involved, and
the moral quality of the conduct of the parties in light of the prevailing standards of the
community.


See 3 Witkin, Cal. Procedure (5th ed. 2008) Actions, § 508.


1 Case that cites this headnote
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Attorneys and Law Firms


**468  Counsel for Appellant: Fieldslaw, Gary D. Fields, Arlette B. Bolduc Esner, Chang &
Boyer, Stuart B. Esner, Holly N. Boyer


Counsel for Respondents: Gordon & Rees, S. Mitchell Kaplan, Don Willenburg, Gregory J.
Gangitano A132555, Brisbane Lodging, L.P. v. Webcor Builders, Inc.


RUVOLO, P.J.


*1253  I.


INTRODUCTION


In this action concerning a latent construction defect, Brisbane Lodging, L.P. **469  (Brisbane)
appeals from a summary judgment entered in favor of respondents Webcor Builders, Inc. and
Webcor Builders (collectively, Webcor). The construction contract executed by the parties included
a clause which provided that all causes of action relating to the contract work would accrue from the
date of substantial completion of the project. This contract provision clearly and unambiguously
abrogated the so-called delayed discovery rule, which would otherwise delay accrual of a cause of
action for latent construction defects until the defects were, or could have been, discovered. The
trial court concluded the clause was valid and enforceable, noting that the agreement “was one
between sophisticated parties seeking to define the contours of their liability.” Summary judgment
was then granted for Webcor after finding that Brisbane's action for latent construction defects
was time-barred.


In the published portion of this opinion, we conclude that public policy principles applicable to
the freedom to contract afford sophisticated contracting parties the right to abrogate the delayed
discovery rule by *1254  agreement. Under the clear language of the parties' contract, Brisbane's
action was untimely. The time for bringing Brisbane's claims against Webcor started to run upon
substantial completion of the project, and Brisbane's lawsuit was brought more than four years
after the agreed-upon accrual date, which was outside the applicable limitations period. (Code Civ.
Proc., §§ 337, 337.1.) 1  Accordingly, we affirm.


1 All statutory references are to the Code of Civil Procedure.


In the nonpublished portion of the opinion, we consider Brisbane's alternative arguments: (1) the
trial court's interpretation of the disputed clause was in direct conflict with other provisions of the
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contract; (2) Webcor's acceptance of responsibility for making repairs to its defective work more
than four years after substantial completion of the project raised a triable issue of fact as to whether
Webcor itself believed that the parties had not waived the delayed discovery rule; (3) even if the
delayed discovery rule was abrogated by contract, Webcor's post-completion conduct indicated it
waived its right to rely on this provision; and (4) a new statute of limitations period began from the
point in time when Webcor participated in making repairs after the project had been completed.
We reject these alternative arguments as well.


II.


FACTUAL BACKGROUND


On July 12, 1999, Brisbane and Webcor entered into a contract for the design and construction of
a 210–room, eight-story hotel, to be known as the Sierra Pointe Radisson Hotel (the Radisson).
Before execution, the agreement had been extensively negotiated between the parties. For example,
on March 8, 1999, Brisbane wrote to Webcor: “It is understood and agreed that negotiation of
contract documents and satisfaction of customary closing conditions and due diligence must be
satisfactory in form and substance to the parties and their respective counsel.” Revisions were made
by both parties to early contract drafts by striking out unacceptable provisions and by inserting
additional terms. The form of agreement with “mutually acceptable language,” was approved by
Brisbane.


The final contract contained the 1997 American Institute of Architects [AIA] “Standard Form of
Agreement Between Owner and Contractor (Cost Plus Fee), the AIA Document A201 General
Conditions” (AIA A201), and several attachments relating **470  to design requirements,
construction allowances, the “Radisson Hotel Design Standards,” and standard specifications
required by Brisbane's parent company.


*1255  One of the provisions of the AIA A201 addressed the commencement of the statutory
limitations period for work completed prior to substantial completion of the project:


“13.7 Commencement of Statutory Limitation Period


“13.7.1 As between the Owner and Contractor:


“.1 Before Substantial Completion. As to acts or failures to act occurring prior to the relevant
date of Substantial Completion, any applicable statute of limitations shall commence to run and
any alleged cause of action shall be deemed to have accrued in any and all events not later than
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such date of Substantial Completion....” (AIA A201, Article 13.7.1.1 (Article 13.7.1.1), original
bolding, capitalization omitted.)


It is undisputed that the Radisson was substantially completed on July 31, 2000.


In early 2005, Brisbane learned that there was a kitchen sewer line break which caused waste to
flow under the Radisson. It notified Webcor of the problem and undertook temporary repairs to
address the issue. By late March 2005, Webcor visited the site. It determined that the plumbing
problem was a latent defect, and that Therma Corporation (Therma), the plumbing contractor, was
responsible for the problem. Therma made repairs to the kitchen sewer line in July 2005.


About two years later, additional problems with the plumbing system arose. In October 2007,
Brisbane again informed Webcor and Therma of the situation. Both Webcor and Therma returned
to the Radisson to inspect the problem. Webcor thereafter notified Brisbane that it preferred to
have Therma perform the necessary exploratory work to identify the source of the leakage in the
kitchen sewer system. Therma did not make repairs, but did run a camera through a different
portion of the kitchen drainage pipe. The camera fell out of the pipe, indicating the pipe had become
disconnected. Therma failed to provide this information to Brisbane. In January 2008, Webcor
notified Brisbane that both Webcor and Therma considered the issue closed. Brisbane took issue
with that statement and responded that the matter “is certainly not closed.” Ultimately, Brisbane
discovered, among other things, that Therma had used ABS pipe material rather than cast iron pipe
for the sewer line, in violation of the Uniform Plumbing Code.


In May 2008, Brisbane filed a complaint against Webcor for breach of contract, negligence, and
breach of implied and express warranties. Webcor moved for summary judgment contending
that the action was barred by *1256  Article 13.7.1.1. It argued that, pursuant to that provision,
the statute of limitations for Brisbane's causes of action began to run on the date of substantial
completion. Brisbane opposed the motion, contending: (1) it had never agreed to waive its right
to sue for latent defects; (2) Article 13.7.1.1 was too vague to be interpreted as a waiver of the
provisions of section 337.15, which sets a maximum 10–year period to sue for latent defects; and,
(3) a clause purporting to abrogate the discovery rule would be against public policy.


The trial court ruled as a matter of law that Article 13.7.1.1 clearly and unambiguously abrogated
the delayed discovery rule and the provisions of section 337.15 which apply to claims arising out
of latent construction defects. Under Article 13.7.1.1, the latest date upon which Brisbane could
have commenced suit on its claims against **471  Webcor was July 31, 2004, four years after
substantial completion of the project (§§ 337, 337.1). Brisbane commenced its action on May 27,
2008, nearly four years later, making Brisbane's action untimely as a matter of law, and subject
to dismissal on summary judgment.
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III.


DISCUSSION


A. Standards of Review
We review a trial court's grant of summary judgment de novo. (Dore v. Arnold Worldwide, Inc.
(2006) 39 Cal.4th 384, 388–389, 46 Cal.Rptr.3d 668, 139 P.3d 56.) “In performing our de novo
review, we must view the evidence in a light favorable to [the] plaintiff as the losing party [citation],
liberally construing [its] evidentiary submission while strictly scrutinizing [the] defendant['s]
own showing, and resolving any evidentiary doubts or ambiguities in [the] plaintiff's favor.
[Citations.]” (Saelzler v. Advanced Group 400 (2001) 25 Cal.4th 763, 768–769, 107 Cal.Rptr.2d
617, 23 P.3d 1143.) Summary judgment is proper “if all the papers submitted show that there is no
triable issue as to any material fact and that the moving party is entitled to a judgment as a matter
of law ....” (§ 437c, subd. (c); Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843, 107
Cal.Rptr.2d 841, 24 P.3d 493.)


[1]  [2] The “interpretation of a contract is subject to de novo review where the interpretation
does not turn on the credibility of extrinsic evidence. [Citation.]” (Morgan v. City of Los Angeles
Bd. of Pension Comrs. (2000) 85 Cal.App.4th 836, 843, 102 Cal.Rptr.2d 468; accord, People ex
rel. Lockyer v. R.J. Reynolds Tobacco Co. (2003) 107 Cal.App.4th 516, 520, 132 Cal.Rptr.2d 151.)
Moreover, the question of whether a contract provision is illegal or *1257  contrary to public
policy “is a question of law to be determined from the circumstances of each particular case.
[Citation.]” (Jackson v. Rogers & Wells (1989) 210 Cal.App.3d 336, 349–350, 258 Cal.Rptr. 454.)


B. Analysis


1. Principles Governing Accrual of Construction Defect Causes of Action
[3]  [4]  [5] Generally, in both tort and contract actions, the statute of limitations “begins to run
upon the occurrence of the last element essential to the **472  cause of action.” (Neel v. Magana,
Olney, Levy, Cathcart & Gelfand (1971) 6 Cal.3d 176, 187, 98 Cal.Rptr. 837, 491 P.2d 421.) “The
cause of action ordinarily accrues when, under the substantive law, the wrongful act is done and
the obligation or liability arises....” (3 Witkin, Cal. Procedure (5th ed. 2008) Actions, § 493, p.
633.) To ameliorate the harsh effects of that rule, a number of exceptions have developed by statute
and judicial decision, “[t]he most important” one being the delayed discovery rule. (3 Witkin,
Cal. Procedure, supra, Actions, § 497, p. 635; see Norgart v. Upjohn Co. (1999) 21 Cal.4th 383,
397, 87 Cal.Rptr.2d 453, 981 P.2d 79.) A cause of action accrues under the discovery rule when
the “ ‘plaintiff either (1) actually discovered his injury and its negligent cause or (2) could have
discovered injury and cause through the exercise of reasonable diligence....’ [Citations.]” (Leaf v.
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City of San Mateo (1980) 104 Cal.App.3d 398, 407, 163 Cal.Rptr. 711 (Leaf ), italics omitted.)
The delayed discovery rule has been applied in “cases where it is manifestly unjust to deprive
plaintiffs of a cause of action before they are aware that they have been injured.” (Id. at pp. 406–
407, 163 Cal.Rptr. 711.) The rule protects a plaintiff who is “ ‘blamelessly ignorant’ ” of his cause
of action. (Id. at p. 408, 163 Cal.Rptr. 711.)


“This discovery rule takes into account the policy of deciding cases on the merits as well as
the policies underlying the statute of limitations (to prevent stale claims and to require diligent
prosecution). ‘Because a plaintiff is under a duty to reasonably investigate and because a suspicion
of wrongdoing, coupled with a knowledge of the harm and its cause, will commence the limitations
period, suits are not likely to be unreasonably delayed, and those failing to act with reasonable
dispatch will be barred. At the same time, plaintiffs who file suit as soon as they have reason to
believe that they are entitled to recourse will not be precluded.’ [Citation].” (Goldrich v. Natural
Y Surgical Specialties, Inc. (1994) 25 Cal.App.4th 772, 779, 31 Cal.Rptr.2d 162.)


*1258  “In 1967, the Legislature responded in part to these developments by adopting section
337.1. [Citation.] This statute provides that recovery for death, injury, or damage caused by a
‘patent deficiency’ (§ 337.1, subd. (a), italics added) in the design, supervision, or construction
of an improvement to realty must be sought within four years after substantial completion of
the improvement. [Citation.] A ‘patent deficiency’ is defined as one ‘apparent by reasonable
inspection.’ [Citation.]” (Lantzy v. Centex Homes (2003) 31 Cal.4th 363, 374, 2 Cal.Rptr.3d 655,
73 P.3d 517 (Lantzy ).) However, under section 337.1, the building industry remained liable
indefinitely for undiscovered defects. (Ibid.) In 1971, the Legislature enacted section 337.15,
placing an outside 10–year limit on actions arising out of latent construction defects. (Lantzy, at
pp. 375–377, 2 Cal.Rptr.3d 655, 73 P.3d 517.)


“[F]aced with a developing body of common law on the subject, [the Legislature] carefully
considered how to provide a fair time to discover construction defects, ... while still protecting
a vital industry from the damaging consequences of indefinite liability exposure. For latent
deficiencies, the lawmakers rejected shorter periods in favor of a limit in the upper range of those
previously adopted by other jurisdictions.” (Lantzy,supra, 31 Cal.4th at p. 377, 2 Cal.Rptr.3d 655,
73 P.3d 517, italics added.)


In relevant part, section 337.15 provides: “(a) No action may be brought to recover damages
from any person ... who develops real property or performs or furnishes the design, specifications,
surveying, planning, supervision, testing, or observation of construction or construction of
an improvement to real property more than 10 years after the substantial completion of the
development or improvement for any of the following: [¶] (1) Any latent deficiency in the design,
specification, surveying, planning, supervision, or observation of construction or construction of
an improvement to, or survey of, real property [and][¶] (2) Injury to property ... arising out of any
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such latent deficiency. [¶] (b) As used in this section, ‘latent deficiency’ means a deficiency which
is not apparent by reasonable inspection.”


[6] Section 337.15, is an “ordinary, procedural statute of limitations,” and when read together with
sections 337 and 338, “[it] enacts ... a two-step limitation; actions founded upon a latent defect in
the development of real property must be filed within three or four years of discovery, depending
on whether the action rests on breach of warranty or negligence, but in any case within ten years
of the date of substantial completion of the improvement.” (Regents of University of California
v. Hartford Acc. & Indem. Co. (1978) 21 Cal.3d 624, 641–642, 147 Cal.Rptr. 486, 581 P.2d 197
(Regents ).)


**473  *1259  2. The AIA Contract Language Adopted by the Parties in Article 13.7.1.1
[7] As noted, the parties agreed in Article 13.7.1.1 that “any applicable statute of limitations shall
commence to run and any alleged cause of action shall be deemed to have accrued in any and all
events not later than such date of Substantial Completion....” This provision is the AIA standard
accrual provision and, at the time, was in wide usage throughout the United States. It has been
recognized that “[f]or the construction industry the standard form contract—particularly the AIA
Standard Document set—has in several respects served as a surrogate for a commercial code. The
AIA contract developed gradually over the generations in company with an expanding body of
experience in the field and in the courts, and was adopted verbatim, adapted, or parroted in a
vast percentage (perhaps the majority) of private commercial contracts. It offers industry actors a
degree of coherence, certainty and uniformity. Depending on one's point of view, it may also serve
as a backdrop for performance which more or less reflects commercial realities and competing
participant concerns.” (Reconstructing Construction Law: Reality and Reform in a Transactional
System (1998) Wis. L.Rev. 463, 485.)


While the enforceability of the 1997 AIA standard contract accrual waiver presents a question of
first impression in California, numerous out-of-state authorities have examined this same clause;
and without exception, have concluded the provision altered the normal rules governing accrual
of causes of action, including the delayed discovery rule, and was valid and enforceable. (See,
e.g., Old Mason's Home v. Mitchell (Ky.Ct.App.1995) 892 S.W.2d 304, 305–307; College of Notre
Dame v. Morabito (Md.App.2000) 132 Md.App. 158, 752 A.2d 265, 271–276; Northridge Homes,
Inc.v. John W. French & Associates, Inc. (Mass.Super., Nov. 15, 1999) 10 Mass.L.Rptr. 690, 1999
WL 1260285; Oriskany Cent. School Dist. v. Edmund J. Booth Architects (1994) 206 A.D.2d 896,
615 N.Y.S.2d 160 (N.Y.App.Div.1994), aff'd,85 N.Y.2d 995, 630 N.Y.S.2d 960, 654 N.E.2d 1208
(N.Y.1995); Gustine Uniontown v. Anthony Crane Rental (Pa.2006) 892 A.2d 830, 836–837.)


The reasoning of these out-of-state cases is fairly consistent and is ably represented by Harbor
Court Associates v. Leo A. Daly Co. (4th Cir.1999) 179 F.3d 147 (Harbor ). That case involved a
lawsuit by the developer of a condominium tower, office building, hotel, health club, and parking
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garage against the project's architect for tort and breach of contract claims alleging defective design
work by the architect. (Id. at p. 148.) The court, applying Maryland law, enforced a contractual
provision which specified that a cause of action between the owner and contractor commenced
to run upon substantial completion of the work in accordance with the applicable statute of
*1260  limitations. (Ibid.) The court observed that Maryland, like California, had adopted the
delayed discovery rule for purposes of establishing an accrual date “to relieve the ‘blamelessly
ignorant,’ [citation] of the ‘often harsh and unjust results which flow from [such] a rigid application
of the statute of limitations.’ [Citation.]” (Id. at p. 150.) However, the federal appeals court noted
that neither the courts nor the legislature of Maryland had ever stated that the discovery rule could
not be waived by contract. (Ibid.)


The Harbor court observed that Maryland had expressed “considerable reluctance to strike down
voluntary bargains on public policy grounds.” (Harbor,supra, 179 F.3d at p. 150.) Therefore, “[i]n
light of this established judicial commitment to **474  protecting individuals' efforts to structure
their own affairs through contract, we cannot conclude that the Maryland Court of Appeals would
decline to allow parties to contract around the state's default rule establishing the date on which
a relevant statute of limitations begins to run. This is especially true where, as here, the parties
to the agreement are sophisticated business actors who sought, by contract, to allocate business
risks in advance. That is, rather than rely on the ‘discovery rule,’ which prolongs the parties'
uncertainty whether or if a cause of action will lie, the parties to this contract sought to limit
that period of uncertainty by mutual agreement to a different accrual date.” (Id. at pp. 150–151,
italics added.) In concluding that Maryland law would allow the parties to waive the delayed
discovery rule by contract, it noted that all other states which had addressed the precise issue,
including Kentucky, New York, and Wisconsin, had similarly allowed the delayed discovery rule
to be waived or modified by contract. (Id. at p. 151.)


Although we are not bound to follow these out-of-state authorities, they reflect a broad consensus
as to the proper interpretation of the AIA's standard agreement's accrual provision under
circumstances identical to the circumstances present in this case—that is, where the provision was
freely entered into by parties represented by legal counsel engaged in a sophisticated commercial
construction project.


Since latent defects in construction are usually the types of defects an owner may not learn about
until years after completion, litigation often results over exactly when the owner discovered, or
should have discovered, the defect. (See, e.g., Creekridge Townhome Owners Assn. Inc.v. C. Scott
Whitten, Inc. (2009) 177 Cal.App.4th 251, 257-259, 99 Cal.Rptr.3d 258; Renown, Inc. v. Hensel
Phelps Construction Co. (1984) 154 Cal.App.3d 413, 420–421, 201 Cal.Rptr. 242; Leaf,supra,
104 Cal.App.3d at pp. 407–408, 163 Cal.Rptr. 711.) By tying the running of the applicable statute
of limitations to a date certain, the parties here negotiated to avoid the uncertainty surrounding the
discovery rule for the security of knowing the date beyond which they would no longer *1261  be
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exposed to potential liability. Like the out-of-state courts that have considered this provision, we
conclude that sophisticated parties should be allowed to strike their own bargains and knowingly
and voluntarily contract in a manner in which certain risks are eliminated and, concomitantly,
rights are relinquished.


3. Is the Accrual Provision Adopted by the Parties Void as Against California Public
Policy?


Notwithstanding the consistent line of out-of-state authorities enforcing the contract provision
adopted by the parties here, Brisbane argues that the contract provision should not be enforced
because it violates California's public policy. Specifically, Brisbane argues Article 13.7.1.1 is void
as against public policy because it “served to preclude Brisbane from relying on the delayed
discovery doctrine in pursuing its claims for the latent defects in Webcor's work that did not
manifest themselves until years after the construction project was complete.”


[8] In advancing this argument, Brisbane assumes a heavy burden. A party seeking to avoid
enforcement of a contract on public policy grounds has the burden “ ‘to show that its enforcement
would be in violation of the settled public policy of this state, or injurious to the morals of its
people. [Citation.]’ [Citations.]” ( **475  Bovard v. American Horse Enterprises, Inc. (1988) 201
Cal.App.3d 832, 839, 247 Cal.Rptr. 340.) Courts have been cautious not to “ ‘blithely apply[ ]
public policy reasons to nullify otherwise enforceable contracts.’ ” (Dunkin v. Boskey (2000) 82
Cal.App.4th 171, 183–184, 98 Cal.Rptr.2d 44 (Dunkin ); see also VL Systems, Inc.v. Unisen, Inc.
(2007) 152 Cal.App.4th 708, 713, 61 Cal.Rptr.3d 818.)


While Brisbane argues “the delayed discovery doctrine has been long recognized under California
law as being necessary to further California public policy,” it offers little insight into exactly
which public policies would be violated by enforcement of Article 13.7.1.1 under the facts and
circumstances here. Indeed, the delayed discovery rule has most often been described as an
equitable doctrine designed to achieve substantial justice in situations where one party has an unfair
advantage and it would be inequitable to deprive “an ‘otherwise diligent’ plaintiff in discovering
his cause of action. [Citations.]” (Berson v. Browning–Ferris Industries (1994) 7 Cal.4th 926, 931,
30 Cal.Rptr.2d 440, 873 P.2d 613; K.J. v. Arcadia Unified School Dist. (2009) 172 Cal.App.4th
1229, 1241, 92 Cal.Rptr.3d 1[“[c]ourts equitably may apply the delayed discovery doctrine to a
cause of action arising out of childhood sexual abuse”].) It is normally applied in situations where
there is a “fiduciary, confidential or privileged relationship”—basically, where individuals hold
“themselves out as having a special skill, or are *1262  required by statute to possess a certain
level of skill” and it is manifestly unfair to deprive plaintiffs of their cause of action before they
are aware that they have been injured. (Moreno v. Sanchez (2003) 106 Cal.App.4th 1415, 1424,
131 Cal.Rptr.2d 684 (Moreno ); Leaf, supra, 104 Cal.App.3d at pp. 406–407, 163 Cal.Rptr. 711.)
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[9] Further undercutting Brisbane's assertion that Article 13.7.1.1 is void as against public policy
is our Supreme Court's conclusion, stated almost a century ago, that “statutes [of limitations]
are regarded as statutes of repose, carrying with them, not a right protected under the rule of
public policy, but a mere personal right for the benefit of the individual, which may be waived.
[Citations.]” (Tebbets v. Fidelity and Casualty Co. (1909) 155 Cal. 137, 139, 99 P. 501; accord,
Hambrecht & Quist Venture Partners v. American Medical Internat., Inc. (1995) 38 Cal.App.4th
1532, 1548, 46 Cal.Rptr.2d 33 (Hambrecht ).) 2


2 To the extent there is any recognizable public policy underlying statutes of limitations, it
is to limit the time within which claims may be brought, not to lengthen the time period.
On this point, the court in Hambrecht, supra, 38 Cal.App.4th at page 1548, footnote 16, 46
Cal.Rptr.2d 33, noted: “Although Tebbets's waiver analysis has withstood the test of time,
subsequent Supreme Court cases have commented that the statutes of limitations do serve
public policies. (See Pashley v. Pacific Elec. Ry. Co. (1944) 25 Cal.2d 226, 228–229, 153 P.2d
325... [statutes of limitations further peace and welfare of society by preventing unexpected
enforcement of stale claims]; Scheas v. Robertson (1951) 38 Cal.2d 119, 125, 238 P.2d 982...
[same].)”


Similarly, the California Legislature itself has expressly recognized that statutory limitations
periods are not imbued with any element of nonwaivable “public policy,” and that private
agreements waiving a defense based on the statutes of limitations are valid and enforceable.
For example, section 360.5 specifically allows statutes of limitations generally to be waived
by written agreement. By enacting this statute, the Legislature has recognized that parties have
a contractual right to opt out of the statutorily mandated limitations periods. (See also Cowan
v. Superior Court (1996) 14 Cal.4th 367, 372, 58 Cal.Rptr.2d 458, 926 P.2d 438 [permitting
criminal defendant to waive statute of limitations].) Additionally, **476  California courts have
overwhelmingly granted contracting parties substantial freedom to shorten an otherwise applicable
statute of limitations, so long as the time allowed is reasonable. (See, e.g., Hambrecht,supra, 38
Cal.App.4th at pp. 1547–1548, 46 Cal.Rptr.2d 33 [noting California's broad rule allowing waiver
and citing cases upholding the shortening of the four-year statute of limitations governing breach
of a written contract to as short as three months].)


The foregoing legal authorities reflect the broader, longstanding established public policy in
California which respects and promotes the freedom of private parties to contract. ( *1263  Carma
Developers (Cal.) Inc. v. Marathon Development California, Inc. (1992) 2 Cal.4th 342, 363, 6
Cal.Rptr.2d 467, 826 P.2d 710, quoting In re Garcelon (1894) 104 Cal. 570, 591, 38 P. 414 [public
policy requires “ ‘that men of full age and competent understanding shall have the utmost liberty
of contract, and that their contracts when entered into freely and voluntarily shall be held sacred,
and shall be enforced by courts of justice’ ”].) Parties represented by counsel have even been
allowed to waive the protection of Civil Code section 1542, thereby giving up the right to bring
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suit on unknown or unsuspected claims at the time the contract is executed. 3  (See, e.g., Winet
v. Price (1992) 4 Cal.App.4th 1159, 1166–1169, 6 Cal.Rptr.2d 554 (Winet ); Salehi v. Surfside
III Condominium Owners Assn. (2011) 200 Cal.App.4th 1146, 1160–1161, 132 Cal.Rptr.3d 886
(Salehi ) [waiver of unknown claims extended to plumbing problems in condominium complex].)
This is true even if the parties claim to have intended something else. (See Salehi, at p. 1159, 132
Cal.Rptr.3d 886 [evidence of undisclosed subjective intent irrelevant to determining meaning of
contractual language]; Winet, at p. 1167, 6 Cal.Rptr.2d 554 [same].)


3 Civil Code section 1542 provides: “A general release does not extend to claims which the
creditor does not know or suspect to exist in his or her favor at the time of executing the
release, which if known by him or her must have materially affected his or her settlement
with the debtor.”


Consequently, we disagree with Brisbane's position that public policy supports an iron-clad,
universal rule that in all cases involving latent defects, the applicable statute of limitations cannot
begin to run until the defects were or should have been discovered, notwithstanding a contractual
agreement to the contrary. Instead, we believe that where the parties are on equal footing and where
there was considerable sophisticated give and take over the terms of the contract, those parties
should be given the ability to enjoy the freedom of contract and to structure risk-shifting as they see
fit without judicial intervention. While Brisbane now decries the unfairness of a contract provision
that may result in the loss of entitlement to sue for damages it did not discover in a timely fashion,
this is precisely the arrangement to which it agreed.


We also point out that the Legislature itself has limited the scope and effect of the delayed discovery
rule, even where it has not been waived by the parties. In enacting section 337.15, the Legislature
provided that if damage is caused by a latent defect in construction, the claim must be brought
no later than 10 years after the construction is substantially completed, regardless of whether the
plaintiff actually discovers the injury within the 10–year period. (See A & B Painting & Drywall,
Inc. v. Superior Court (1994) 25 Cal.App.4th 349, 355, 30 Cal.Rptr.2d 418 [§ 337.15 imposes
an absolute 10–year bar “regardless of discovery ” (italics added) ].) **477  The parties herein,
seeking to protect themselves “ ‘from the damaging consequences of indefinite liability exposure,’
” simply agreed to shorten this 10–year period to *1264  a period equivalent to the applicable
statute of limitations—in this case up to four years. (Inco Development Corp. v. Superior Court
(2005) 131 Cal.App.4th 1014, 1021, 31 Cal.Rptr.3d 872.) This is not unreasonable. (See, e.g.,
Moreno,supra, 106 Cal.App.4th at p. 1434, 131 Cal.Rptr.2d 684 [four-year period to discover
latent defects in order to allege causes of action against home inspector would be reasonable].)


We have been warned that the power of this court to void a contract provision as contravening
public policy should be exercised only where the case is free from doubt. (City of Santa Barbara
v. Superior Court (2007) 41 Cal.4th 747, 777, fn. 53, 62 Cal.Rptr.3d 527, 161 P.3d 1095; Kaufman
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v. Goldman (2011) 195 Cal.App.4th 734, 746, 124 Cal.Rptr.3d 555.) This is not such a case.
The equitable concerns underpinning the delayed discovery rule, even if supported by public
policy, are simply not present here. There is no indication that Brisbane and Webcor had a unique
confidential or fiduciary relationship in which Webcor undertook a duty to inform Brisbane of any
vital information, relieving Brisbane of its normal duty of inquiry. Nor has Brisbane alleged that
the parties' contract was induced by misrepresentations or undue influence.


[10] “ ‘Before labeling a contract as being contrary to public policy, courts must carefully
inquire into the nature of the conduct, the extent of public harm which may be involved,
and the moral quality of the conduct of the parties in light of the prevailing standards of
the community.’ [Citation.]” (Dunkin,supra, 82 Cal.App.4th at p. 183, 98 Cal.Rptr.2d 44.) In
considering the criteria specified in Dunkin, we can think of no public policy considerations that
would protect a party such as Brisbane from enforcement of a fairly and honestly negotiated
contract provision setting a reasonable fixed time period for discovery of latent construction
defects. Consequently, this court has no difficulty concluding that the parties' decision to forego
the potential uncertainty created by the delayed discovery rule in favor of an established accrual
date does not rise to the level of being so contrary to public policy that it would trump the parties'
freedom to contract.


4. This Contract Falls Outside the Reasoning Guiding the Court in Moreno
Brisbane calls our attention to Moreno, supra, 106 Cal.App.4th 1415, 131 Cal.Rptr.2d 684, a case
in which the court refused to enforce contractual language that had the effect of not only shortening
the limitations period, but also waiving the delayed discovery rule. Brisbane claims Moreno stands
for the proposition that “a contractual provision which purports to eliminate the delayed discovery
doctrine is not enforceable.” We do not believe Moreno can be so broadly interpreted.


*1265  In Moreno, a couple hired a home inspector to look at a home the couple was considering
buying. (Moreno, supra, 106 Cal.App.4th at p. 1419, 131 Cal.Rptr.2d 684.) Although Business
and Professions Code section 7199 provides for a four-year limitations period accruing from the
date of inspection, the parties' preprinted home inspection contract set forth a shortened one-year
limitations period running from the date of inspection. (Moreno, at p. 1420, 131 Cal.Rptr.2d 684.)


After the buyers purchased the home, they became ill. (Moreno, supra, 106 Cal.App.4th at p. 1420,
131 Cal.Rptr.2d 684.) An environmental evaluation of the house **478  revealed that the air ducts
in the home were insulated with asbestos. (Id. at p. 1421, 131 Cal.Rptr.2d 684.) In addition, an
unsealed air return was discovered that permitted dust, dirt, and rust to enter the heating system.
(Ibid.) Fourteen months after the inspection, the buyers sued the home inspector for breach of
contract, negligence, and negligent misrepresentation. (Ibid.) The trial court sustained the home
inspector's demurrer, based on the one-year limitation of actions provision in the home inspection
contract. (Id. at p. 1422, 131 Cal.Rptr.2d 684.)
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The appellate court reversed in a 2–1 decision. The court acknowledged the “ ‘well-settled
proposition of law that the parties to a contract may stipulate therein for a period of limitation,
shorter than that fixed by the statute of limitations, and that such stipulation violates no principle
of public policy, provided the period fixed be not so unreasonable as to show imposition or undue
advantage in some way.’ [Citations.]” (Moreno, supra, 106 Cal.App.4th at p. 1430, 131 Cal.Rptr.2d
684, fn. omitted.) Nevertheless, the court concluded that in order for a contractual agreement
establishing an accrual date for lawsuits against home inspectors to be enforceable, a homeowner's
cause of action against a home inspector cannot commence to run from the date of inspection (as
provided by the Legislature when it enacted Business and Professions Code section 7199), but
instead, had to run from the date when the homeowner discovers, or with the exercise of reasonable
diligence should have discovered, the breach. (Moreno, at pp. 1428–1429, 131 Cal.Rptr.2d 684.)


The court based its ruling on the judicial concern toward protection of homeowners, and the fact
that the homeowners must rely on the greater expertise of home inspectors to discover latent
defects in the home. The court stated that although the delayed discovery rule originated in cases
involving the acts of licensed professionals, the rule may also be applied to trades people who hold
themselves out as having a special skill, or who are required by statute to possess a certain level
of skill. (Moreno, supra, 106 Cal.App.4th at p. 1424, 131 Cal.Rptr.2d 684.) The court reasoned,
“Although not as regulated as some fields, the Legislature has recognized the significance of the
role home inspectors occupy in this state's economy, as well as the potential hazards of fraudulently
or negligently performed inspections. As with other forms of professional malpractice, specialized
skill is required to analyze a residence's *1266  structural and component parts. Because of the
hidden nature of these systems and components a potential homeowner may not see or recognize
a home inspector's negligence, and thus may not understand he has been damaged until long after
the inspection date.” (Id. at p. 1428, 131 Cal.Rptr.2d 684, fns. omitted.)


The Moreno court believed that public policy required the application of the delayed discovery rule
as a contractual requirement in all home inspection contracts. In the court's words: “[C]auses of
action for breach of a home inspector's duty of care should accrue in all cases, not on the date of the
inspection, but when the homeowner discovers, or with the exercise of reasonable diligence should
have discovered, the inspector's breach.” (Moreno,supra, 106 Cal.App.4th at pp. 1428-1429, 131
Cal.Rptr.2d 684.) The court “attach[ed] no special significance” to the fact that the Legislature
itself did not provide for a rule of delayed discovery when it enacted Business and Professions
Code section 7199, which set a maximum four-year outside limitations period for actions against
home inspectors measured from the date of inspection. (Moreno, at p. 1430, 131 Cal.Rptr.2d 684.)


**479  While Moreno has been followed in subsequent cases, 4  we believe its analysis, even
if correct, is inapplicable here, and does not compel the conclusion that Article 13.7.1.1 is
void as against public policy. Significantly, “ ‘[w]hether a contract is illegal or contrary to
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public policy is a question of law to be determined from the circumstances of each particular
case.’ [Citation.]” (Dunkin, supra, 82 Cal.App.4th at p. 183, 98 Cal.Rptr.2d 44, italics added.)


4 We point out that none of these cases involve a commercial contract entered into
between sophisticated parties of equal bargaining strength where there is no claim of
misrepresentation or undue influence. (See Weatherly v. Universal Music Publishing Group
(2004) 125 Cal.App.4th 913, 919, 23 Cal.Rptr.3d 157 [following Moreno; discovery rule
applied to action by songwriter against music publisher where there was evidence that the
writer was hindered from discovering the publisher's breach by its misrepresentations];
Charnay v. Cobert (2006) 145 Cal.App.4th 170, 183, 51 Cal.Rptr.3d 471 [following Moreno;
discovery rule applied to preclude dismissal of action by client against attorney for breach of
fiduciary duty]; William L. Lyon & Associates, Inc. v. Superior Court (2012) 204 Cal.App.4th
1294, 1308–1309, 139 Cal.Rptr.3d 670 [following Moreno; in case alleging intentional
nondisclosure of construction defects by real estate broker]; see also Zamora v. Lehman
(2013) 214 Cal.App.4th 193, 153 Cal.Rptr.3d 724 [contract provision contains language
adopting delayed discovery rule, making it valid under Moreno ].)


Unlike the parties here, the plaintiffs in Moreno were persons unsophisticated in construction
matters (indeed, that is why they hired the home inspector in the first place). The importance
of the special relationship between the parties, where the home inspector was a professional in
possession of special skills and knowledge upon whom the homeowners relied completely for
counsel and advice, was emphasized throughout the court's opinion in Moreno. (See Parsons v.
Tickner (1995) 31 Cal.App.4th 1513, 1526, 37 Cal.Rptr.2d 810 [stressing “ ‘importance of the
relationship between *1267  defendant and plaintiff’ ” in cases applying the discovery rule of
accrual and noting that most involve confidential or fiduciary relationships].) By contrast, Brisbane
and Webcor occupied positions of equal bargaining strength and both parties had the commercial
and technical expertise to appreciate fully the ramifications of agreeing to a defined limitations
period. This conclusion is reinforced by the fact that both parties had the participation and advice
of legal counsel during contract negotiations.


Furthermore, unlike this case, Moreno involved a contract clause that not only waived the delayed
discovery rule, but also reduced the statute of limitation from four years to one. In our case,
Brisbane had the benefit of the full statute of limitations period, up to four years, to conduct any
inspections believed necessary to uncover latent defects—a period of time the Moreno court itself
acknowledges would be reasonable. (Moreno,supra, 106 Cal.App.4th at p. 1434, 131 Cal.Rptr.2d
684.)


Lastly, we note that one court, In re Brocade Communications Systems, Inc. (N.D.Cal.2009) 615
F.Supp.2d 1018 (Brocade ), has found the reasoning in Moreno to be unpersuasive in circumstances
similar to those presented here where “an agreement between sophisticated parties” was entered
into “that defines the contours of their liability.” (Id. at p. 1040.) The court distinguished Moreno,
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which “merely stands for the limited proposition that a cause of action may not accrue in a suit
against a home inspector until the injury is discovered. [Citation.]” (Ibid.) The court believed
“Moreno simply cannot be extended far enough to relieve [the corporation] of the indemnification
it agreed to **480  provide....” (Ibid.) We find the reasoning of Brocade persuasive and agree that
this distinction makes Moreno inapposite and inapplicable to control the result in this case.


Therefore, based on our review of relevant case authorities, both in California and uniformly
throughout the nation, we conclude that Article 13.7.1.1 of the Brisbane/Webcor contract was a
valid, enforceable provision freely entered into by sophisticated parties engaging in a commercial
construction project. Accordingly, the trial court was correct in granting summary judgment after
finding that Brisbane's claims against Webcor were time-barred.


5.–7. **


** See footnote *, ante.


*1268  IV.


DISPOSITION


The judgment is affirmed. Webcor is awarded its costs on appeal.


We concur:


REARDON, J.


RIVERA, J.


All Citations


216 Cal.App.4th 1249, 157 Cal.Rptr.3d 467, 13 Cal. Daily Op. Serv. 5662, 2013 Daily Journal
D.A.R. 7127, 2013 Daily Journal D.A.R. 7127
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171 Cal.App.4th 912
Court of Appeal, Second District, Division 7, California.


Kirk BROBERG, as Trustee, etc., et al., Plaintiffs and Appellants,
v.


The GUARDIAN LIFE INSURANCE COMPANY
OF AMERICA et al., Defendants and Respondents.


No. B199461.
|


March 2, 2009.
|


Rehearing Denied March 19, 2009.
|


Review Denied May 20, 2009.


Synopsis
Background: Insured under whole life insurance policy brought action against insurer and its
agent for fraud, negligent misrepresentation, and related statutory violations. The Superior Court,
Los Angeles County, No. BC354901, William Highberger, J., sustained demurrer without leave
to amend. Insured appealed.


Holdings: The Court of Appeal, Perluss, P.J., held that:


[1] alleged manifest unreasonableness in insured's reliance on whole life insurer's alleged
misrepresentations was fact issue not suitable for resolution on demurrer;


[2] whether disclaimer triggered notice causing statute of limitations to run was fact issue not
suitable for resolution on demurrer;


[3] term in policy that premiums would be payable “for life” was not inconsistent with alleged
promise that no out-of-pocket payments would be required after eleventh year; but


[4] insurance is not a “service” covered by Consumers Legal Remedies Act (CLRA).


Reversed.
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Woods, J., filed dissenting opinion.


West Headnotes (13)


[1] Limitation of Actions Discovery of Fraud
Limitations period applicable to fraud and negligent misrepresentation claims begins
to run only when the aggrieved party discovers the facts constituting the fraud. West's
Ann.Cal.C.C.P. § 338(d).


36 Cases that cite this headnote


[2] Limitation of Actions Consumers' remedies
The limitations period for an unfair competition claim based on the defendant's allegedly
deceptive marketing materials and sales practices starts to run only when a reasonable
person would have discovered the factual basis for a claim. West's Ann.Cal.Bus. &
Prof.Code §§ 17200, 17208.


34 Cases that cite this headnote


[3] Fraud Defenses
The adequacy of a disclaimer in the context of an action for fraud is judged by reference
to the plaintiff's knowledge and experience.


3 Cases that cite this headnote


[4] Fraud Reliance on Representations and Inducement to Act
Generally, only if the conduct of a plaintiff in relying upon a misrepresentation was
manifestly unreasonable in the light of his own intelligence and information will he or she
be denied recovery for fraud; it must appear that he put faith in representations that were
preposterous or shown by facts within his observation to be so patently and obviously false
that he must have closed his eyes to avoid discovery of the truth.


18 Cases that cite this headnote


[5] Fraud Reliance on Representations and Inducement to Act



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0106181701&originatingDoc=I80ac930c075d11deb5cbad29a280d47c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=I80ac930c075d11deb5cbad29a280d47c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241k100/View.html?docGuid=I80ac930c075d11deb5cbad29a280d47c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS338&originatingDoc=I80ac930c075d11deb5cbad29a280d47c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS338&originatingDoc=I80ac930c075d11deb5cbad29a280d47c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I80ac930c075d11deb5cbad29a280d47c&headnoteId=201824536900120210422110651&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=I80ac930c075d11deb5cbad29a280d47c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241k95(16)/View.html?docGuid=I80ac930c075d11deb5cbad29a280d47c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I80ac930c075d11deb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I80ac930c075d11deb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17208&originatingDoc=I80ac930c075d11deb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I80ac930c075d11deb5cbad29a280d47c&headnoteId=201824536900220210422110651&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/184/View.html?docGuid=I80ac930c075d11deb5cbad29a280d47c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/184k36/View.html?docGuid=I80ac930c075d11deb5cbad29a280d47c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I80ac930c075d11deb5cbad29a280d47c&headnoteId=201824536900320210422110651&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/184/View.html?docGuid=I80ac930c075d11deb5cbad29a280d47c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/184k19/View.html?docGuid=I80ac930c075d11deb5cbad29a280d47c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I80ac930c075d11deb5cbad29a280d47c&headnoteId=201824536900420210422110651&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/184/View.html?docGuid=I80ac930c075d11deb5cbad29a280d47c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/184k19/View.html?docGuid=I80ac930c075d11deb5cbad29a280d47c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Broberg v. The Guardian Life Ins. Co. of America, 171 Cal.App.4th 912 (2009)
90 Cal.Rptr.3d 225, 09 Cal. Daily Op. Serv. 2534, 2009 Daily Journal D.A.R. 2983...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3


A plaintiff is not barred from recovering for negligent misrepresentation unless his
conduct, in the light of his own information and intelligence, is preposterous and irrational.


10 Cases that cite this headnote


[6] Fraud Defenses
The effectiveness of disclaimers to avoid liability for fraud or negligent misrepresentation
is assessed in light of the principles that a plaintiff is generally not barred from recovery
unless his conduct was preposterous and irrational, or manifestly unreasonable.


5 Cases that cite this headnote


[7] Pleading Nature and office of demurrer, and pleadings demurrable
The presence of manifest unreasonableness in insured's reliance on whole life insurer's
“vanishing premium” policy illustration indicating that premium payments would
decrease to zero after eleven years, and on its agent's alleged promise that out-of-pocket
premiums would not be required after the eleventh year of the policy, as would bar insured's
fraud and negligent misrepresentation claims based on the falsity of those representations,
was a fact issue not suitable for resolution on demurrer, where the disclaimer stating that
the figures in the illustration were “neither estimated nor guaranteed” was in the middle
of a 39-line endnote in all capital letters.


3 Cases that cite this headnote


[8] Limitation of Actions Fraud and concealment of cause of action
The issue of whether a disclaimer, attached to insurer's “vanishing premium” policy
illustration indicating that premium payments would decrease to zero after eleven years,
provided insured with notice of the facts constituting insurer's alleged fraud, as would
cause the statute of limitations for fraud and negligent misrepresentation to begin to run,
was a fact issue not suitable for resolution on demurrer, where the disclaimer stating that
the figures in the illustration were “neither estimated nor guaranteed” was in the middle
of a 39-line endnote in all capital letters. West's Ann.Cal.C.C.P. § 338(d).


See Annot., Presumption and burden of proof as to discovery of mistake or fraud for
purposes of statutory provision or rule that limitation does not begin to run against action
based on mistake or fraud, until discovery of the mistake or fraud (1939) 118 A.L.R. 1002;
Cal. Jur. 3d, Cancellation and Reformation, §§ 30, 96; Cal. Jur. 3d, Limitation of Actions,
§ 69; Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2008)
¶ 12:1137 (CAINSL Ch. 12D-B); 3 Witkin, Cal. Procedure (5th ed. 2008) Actions, § 660.
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10 Cases that cite this headnote


[9] Insurance Conspicuity and Legibility
Insurance Fraud or misrepresentation;  concealment
Disclaimer language in whole life insurer's “vanishing premium” policy illustration
indicating that premiums would decrease to zero after eleven years was not “conspicuous”
as that term is used in the Uniform Commercial Code (UCC), where the term was in the
middle of a 39-line endnote in all capital letters, was not set apart from the rest of the
endnote, and was not larger or in a different color. West's Ann.Cal.Com.Code § 1201(a)
(10).


5 Cases that cite this headnote


[10] Limitation of Actions What constitutes discovery of fraud
Term in whole life insurance policy that premiums would be payable “for life” was
not inconsistent with agent's alleged promise and insurer's “vanishing premium” policy
illustration indicating that premium payments would decrease to zero after eleven
years, and thus the term neither precluded insured's reliance on insurer's and agent's
representations nor triggered notice causing statute of limitations for fraud and negligent
misrepresentation to begin to run as a matter of law, since “vanishing premium” illustration
did not indicate that premiums would stop; rather, it only indicated that no further
out-of-pocket payments would be required on the premiums after eleventh year. West's
Ann.Cal.C.C.P. § 338(d).


7 Cases that cite this headnote


[11] Contracts Fraud and Misrepresentation
A party to an agreement induced by fraudulent misrepresentations or nondisclosures is
entitled to rescind, notwithstanding the existence of purported exculpatory provisions
contained in the agreement.


[12] Antitrust and Trade Regulation Goods or services
Insurance is not a “good” covered by the Consumers Legal Remedies Act (CLRA), since
it is not a tangible item. West's Ann.Cal.Civ.Code § 1761(a).


5 Cases that cite this headnote
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[13] Antitrust and Trade Regulation Goods or services
Insurance is not a “service” covered by the Consumers Legal Remedies Act (CLRA),
since it is not work or labor, and it cannot easily be described as personal services or
services “furnished in connection with the sale or repair of goods”; insurance is simply
an agreement to pay if and when an identifiable event occurs. West's Ann.Cal.Civ.Code §
1761(b); West's Ann.Cal.Ins.Code § 22.


7 Cases that cite this headnote


Attorneys and Law Firms


**227  Gianelli & Morris, Timothy J. Morris, Los Angeles, and Richard R. Fruto; David A.
Lingenbrink, Woodland Hills; Agnew & Brusavich, Bruce M. Brusavich, Torrance and Lawrence
D. Marks, Rodondo Beach; Esner, Change & Ellis, Stuart B. Esner, Los Angeles, and Holly N.
Boyer, for Plaintiffs and Appellants Kirk Broberg and David C. Powell.


Skadden, Arps, Slate, Meagher & Flom, Lance A. Etcheverry, Los Angeles, Thomas J. Dougherty
and David S. Clancy, for Defendant and Respondent The Guardian Life Insurance Company of
America.


Lewis Brisbois Bisgaard & Smith and Joseph C. Campo, Los Angeles, for Defendant and
Respondent John A. Davidson.


Opinion


PERLUSS, P.J.


*915  The Guardian Life Insurance Company of America (Guardian Life) allegedly sold Dr. David
C. Powell a whole life insurance policy in 1993 by falsely promising through its agent John A.
Davidson that earnings from the policy would be sufficient to pay the premium costs after the 11th
year and by providing misleading marketing materials that similarly represented out-of-pocket
premium costs would be eliminated in the 12th year of the policy's life—sometimes referred to as
a “vanishing premium” policy. In a complaint for fraud, negligent misrepresentation and related
*916  statutory violations, Dr. Powell and Kirk Broberg as trustees of the Powell Irrevocable
Trust (Powell) alleged they did not discover they had been deceived until Guardian Life billed
them for additional out-of-pocket premium payments in September 2004. Notwithstanding these
allegations, **228  the trial court sustained without leave to amend Guardian Life and Davidson's
demurrers to the first amended complaint, concluding the claims accrued when Powell purchased
the policy in 1993 and were time-barred. The court also found, as a matter of law, Powell would be
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unable to establish justifiable reliance on the alleged misrepresentations because of inconsistent
language in the policy itself and in footnote disclosures to the marketing materials. We reverse.


FACTUAL AND PROCEDURAL BACKGROUND


1. The Vanishing Premium, Whole Life Policy
Powell purchased a $500,000 whole life insurance policy from Guardian Life on August 27,
1993. 1  The policy was described to Powell by Davidson as a vanishing life policy—that is, one
where, after a certain number of out-of-pocket premium payments had been made, the policy itself
would generate sufficient sums through its dividend and interest income to pay future premiums
for the balance of the insured's life.


1 Our description of the factual background for Powell's claims is based on the allegations in
the first amended complaint, which we accept as true to determine whether Guardian Life's
demurrer should have been sustained or overruled. (Caliber Bodyworks, Inc. v. Superior
Court (2005) 134 Cal.App.4th 365, 373, 36 Cal.Rptr.3d 31; Casterson v. Superior Court
(2002) 101 Cal.App.4th 177, 182–183, 123 Cal.Rptr.2d 637 [“[t]he reviewing court accepts
as true all facts properly pleaded in the complaint in order to determine whether the demurrer
should be overruled”]; see Mack v. Soung (2000) 80 Cal.App.4th 966, 971, 95 Cal.Rptr.2d
830 [all properly pleaded allegations deemed true, regardless of plaintiff's ability to later
prove them].)


As part of his effort to sell the Guardian Life policy, Davidson provided Powell a three-page
illustration (entitled “Guardian/GIAC Lifeplan Illustrations”) that depicted the elimination of out-
of-pocket premiums in the 12th year of the policy's life. The first page of the illustration indicates
it was prepared for Powell and was not a preprinted, generic form. Handwritten on the top of the
first page are the notations “standard option” and “11 year.” The printed portion of the first page
includes the term “vanishing premium” and contains a 30–year schedule that reflects an annual
premium of $11,736 to be paid in each of the first 11 years and no “annual outlay” after the 11th
year. There are no disclaimers, cautionary language or footnotes anywhere on the first page of the
illustration; and, in particular, nothing suggesting the “annual outlay” column or the series of 0's
after year 11 in that column is contingent on Guardian Life's future dividend scale.


*917  Powell's first amended complaint alleges Guardian Life knew at the time the policy was sold
this portion of the illustration in its marketing materials was false and deceptive: “It knew that its
term ‘vanishing premium’ indicated to the reasonable consumer that out of pocket premiums would
cease after which all premiums would be paid from the policy's internal values, when this was
not the case.... Guardian knew that the dividend scale upon which the illustration was based was
not likely to continue, making it highly likely—contrary to the guarantees noted in the illustration
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and made by its agent Davidson—that additional out of pocket premium payments, beyond the
illustrated 11 years, would become necessary.”


The second page of the three-page illustration continues the schedule from the first page for an
additional five years. No “annual outlay” is shown in any of those years. The second page does
include the **229  general statement, “Please see attached sheets with important footnotes,” but
once again there is no cautionary language directed to the “annual outlay” column. The third page
of the document contains a single, lengthy endnote—39 single-spaced lines, all capitalized—with
various conditions, qualifications and limitations about the life insurance product being offered.
In the middle of the page, not set apart in any way from the surrounding text by contrasting type,
font, color, border or spacing, the following disclaimer appears: “Figures depending on dividends
are neither estimated nor guaranteed, but are based on the 1993 dividend scale. Actual future
dividends may be higher or lower than those illustrated depending on the company's actual future
experience.” Following another dozen lines of explanation—all in the same type face—a further
caution is provided: “The number of years of required cash outlays depends upon age at issue,
policy class, face amount, and continuation of The Guardian's current dividend scale, and assumes
no policy loans.”


2. Powell's Complaint for Fraud, Negligent Misrepresentation and Statutory Violations
For 11 years Powell paid the annual premiums. In September 2004 Guardian Life informed Powell,
because dividends had steadily declined, he would be required to continue making out-of-pocket
premium payments, extending beyond the 11th year of the policy, for the policy to remain in
effect. Believing the demand for further out-of-pocket premiums breached Guardian Life's sales
promises, on June 30, 2006 Powell filed a complaint for fraud, negligent misrepresentation, unfair
competition and false advertising (Bus. & Prof., §§ 17200 et seq., 17500 et seq.) and violation of
the Consumers Legal Remedies Act (Civ.Code, § 1750 et seq.) (CLRA) against Guardian Life and
Davidson arising out of the marketing, promotion and sale of the vanishing premium policy.


*918  3. Guardian Life's Demurrers and the Trial Court's Orders
Guardian Life demurred to the complaint, contending that Powell's misrepresentation claims
accrued when he purchased the vanishing premium policy in 1993 and thus were time-barred and
that Powell could not establish justifiable reliance on the alleged misrepresentations as a matter
of law. In addition, Guardian Life asserted the unfair competition claim was time-barred and the
CLRA does not apply to transactions involving insurance.


More specifically, Guardian Life argued neither the policy nor the marketing illustration, both
of which were attached to Powell's complaint, offered any guarantees or made any promises
concerning the income that would be earned by the policy over its life. To the contrary, according
to Guardian Life, the illustration contains clear language explicitly disclaiming any such guarantee
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and cautions that “the number of years of required cash outlays depends on ... continuation of the
Guardian's current dividend scale....” Moreover, the actual policy delivered to Powell a few weeks
after the marketing materials stated premiums are “payable” “for life.”


The trial court sustained the demurrer in part. In its tentative ruling, essentially adopted without
change as its ruling after oral argument at the hearing, the court explained the disclaimer in the
marketing illustration and the policy language itself were sufficient to give Powell at least inquiry
notice, if not actual notice, as of August 1993 that earnings from the policy were not “guaranteed.”
Thus, the fraud and negligent misrepresentation claims, filed nearly 13 years later, were barred by
**230  the governing statute of limitations. The court also concluded the disclaimers, as a matter
of law, precluded proof of justifiable reliance on any contrary promises by Davidson and Guardian
Life. Finally, the court decided the cause of action under the CLRA was not viable because a
contract for life insurance is not included within the statutory definition of “goods and services,”
based on the Supreme Court's decision in Civil Service Employees Ins. Co. v. Superior Court (1978)
22 Cal.3d 362, 376, 149 Cal.Rptr. 360, 584 P.2d 497 [“insurance is technically neither a ‘good’
nor a ‘service’ ” within the meaning of the CLRA].


The court overruled Guardian Life's demurrer as to Powell's unfair competition cause of action,
however, concluding, although the allegations in the complaint could not support relief under the
“vanishing premium” theory, they were sufficient to state a claim that Guardian Life's actions
amounted to an unfair and unlawful sales tactic. The court also granted Powell leave to amend to
attempt to plead a different, albeit related, fraud theory—“a claim for ... knowing non-disclosure
of a[n] established plan by defendant to reduce dividends in future years which was known, but
not disclosed, when the Illustration was prepared and provided to plaintiffs.”


*919  Powell filed an amended complaint on November 29, 2006, alleging the marketing of
“fraudulent vanishing premiums” was perpetuated by the practice of “substitution” or “pegging”
and asserting, at the time the policy was sold, Guardian Life knew additional out-of-pocket
premiums would be required if dividend rates dropped. Powell further alleged that in 1993
Guardian Life was already engaged in a plan to gradually “ratchet down” its dividend scale from
the artificially high levels it had paid in the early to mid–1980s to generate whole life insurance
sales and, in an effort to prevent detection of the deceptive marketing scheme, failed to disclose
the actual, annual reductions in its dividend scales effective January 1994, 1995 and 1996. Rather,
Powell alleged, the annual statements for those years reported Guardian Life was providing the
very dividends depicted at the time of sale as set forth in the policy illustration, thereby further
deceiving Powell into believing the dividend scale used in the 1993 illustration was still effective.


Guardian Life demurred to the amended complaint on January 5, 2007; Davidson joined. At the
conclusion of the hearing on February 9, 2007, the trial court concluded the allegations concerning
Guardian Life's “pegging” and “substitution” scheme did not save Powell's claim from being
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time-barred, explaining Powell's 1997 annual statement showed a total cash value less than that
displayed for the corresponding year on the policy illustration (the illustration had a value of
$23,642; the 1997 annual benefit statement showed $23,362—a difference of $280). Thus, as early
as 1997, Powell was on inquiry notice with respect to this potential claim. The court sustained
Guardian Life's demurrer in its entirety and denied Powell's request for leave to further amend
the complaint.


DISCUSSION


1. Standard of Review
On appeal from an order dismissing an action after the sustaining of a demurrer, we independently
review the pleading to determine whether the facts alleged state a cause of action under any
possible legal theory. (McCall v. PacifiCare of Cal., Inc. (2001) 25 Cal.4th 412, 415, 106
Cal.Rptr.2d 271, 21 P.3d 1189; Aubry v. Tri–City Hospital Dist. (1992) 2 Cal.4th 962, 967, 9
Cal.Rptr.2d 92, 831 P.2d 317.) We give the complaint a reasonable interpretation, “treat[ing] the
demurrer as admitting all **231  material facts properly pleaded,” but do not “assume the truth
of contentions, deductions or conclusions of law.” (Aubry, at p. 967, 9 Cal.Rptr.2d 92, 831 P.2d
317; accord, Zelig v. County of Los Angeles (2002) 27 Cal.4th 1112, 1126, 119 Cal.Rptr.2d 709,
45 P.3d 1171.) We liberally construe the pleading with a view to substantial justice between the
parties. (Code Civ. Proc., § 452; Kotlar v. Hartford Fire Ins. Co. (2000) 83 Cal.App.4th 1116,
1120, 100 Cal.Rptr.2d 246.)


*920  2. The Trial Court Erred in Sustaining the Demurrers to the Fraud, Negligent
Misrepresentation and Unfair Competition Claims


The trial court sustained Guardian Life's demurrer to the fraud, negligent misrepresentation and
unfair competition claims without leave to amend, holding as to all three claims the disclaimers
in the three-page marketing illustration, considered with the express policy terms, were sufficient
(a) to trigger at least inquiry notice in 1993, thus starting the running of the statute of limitations
on Powell's misrepresentation and statutory claims; and (b) to preclude justifiable reliance on any
promises or representations that no additional out-of-pocket payments would be required after the
11th policy year. Although the analysis is slightly different, both points depend on the conclusion
the page-three disclaimers were sufficient, as a matter of law, to require Powell to exercise caution
in proceeding with this purchase of the whole life insurance policy.


a. The applicable limitations periods
[1]  The limitations period for Powell's fraud and negligent misrepresentation claims is three years.
(Code Civ. Proc., § 338, subd. (d).) The limitations period begins to run only when the aggrieved
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party discovers “the facts constituting the fraud.” (Ibid.; see Royal Thrift & Loan Co. v. County
Escrow, Inc. (2004) 123 Cal.App.4th 24, 28, 20 Cal.Rptr.3d 37 [three-year limitations period for
fraud claims in Code Civ. Proc., § 338, subd. (d), incorporates “the delayed discovery rule”].)


[2]  A claim for unfair competition under Business and Professions Code section 17200 must
be brought within four years of its accrual. (Bus. & Prof.Code, § 17208; Grisham v. Philip
Morris, U.S.A., Inc. (2007) 40 Cal.4th 623, 639, 54 Cal.Rptr.3d 735, 151 P.3d 1151.) The Supreme
Court has not yet decided, and the Courts of Appeal are in disagreement, whether the so-called
delayed discovery rule applies to claims for unfair competition. (See Grisham, at p. 634, fn. 7,
54 Cal.Rptr.3d 735, 151 P.3d 1151; compare Snapp & Associates Ins. Services, Inc. v. Robertson
(2002) 96 Cal.App.4th 884, 891, 117 Cal.Rptr.2d 331 [delayed discovery rule does not apply]
with Massachusetts Mutual Life Ins. Co. v. Superior Court (2002) 97 Cal.App.4th 1282, 1295, 119
Cal.Rptr.2d 190 [delayed discovery rule “probably” applies to unfair competition claims based on
alleged nondisclosure of material information regarding vanishing premium policies].) At least in
the context of unfair competition claims based on the defendant's allegedly deceptive marketing
materials and sales practices, which is simply a different legal theory for challenging fraudulent
conduct and where the harm from the unfair conduct will not reasonably be discovered until a
future date, we believe the better view is that the time to file a section 17200 cause of action starts
to run only when a reasonable person would have discovered the *921  factual basis for a claim.
(See April Enterprises, Inc. v. KTTV (1983) 147 Cal.App.3d 805, 828, 195 Cal.Rptr. 421 [“ ‘[the]
nature of the right sued on, not the form of the action ... determines the applicability of the statute
of limitations' ”]; **232  id. at p. 832, 195 Cal.Rptr. 421 [delayed discovery rule may be applied
to breaches of contract that can be, and are, committed in secret and where the harm flowing from
those breaches will not be reasonably discoverable until a future time].)


b. The disclaimers were not so clear and obvious as to trigger notice or preclude reliance as a
matter of law


When a plaintiff reasonably should have discovered facts for purposes of the accrual of a case of
action or application of the delayed discovery rule is generally a question of fact, properly decided
as a matter of law only if the evidence (or, in this case, the allegations in the complaint and facts
properly subject to judicial notice) can support only one reasonable conclusion. (Jolly v. Eli Lilly &
Co. (1988) 44 Cal.3d 1103, 1112, 245 Cal.Rptr. 658, 751 P.2d 923.) Similarly, “ ‘[w]hether reliance
[on a misrepresentation] was reasonable is a question of fact for the jury, and may be decided as a
matter of law only if the facts permit reasonable minds to come to just one conclusion.’ ” (Grisham
v. Philip Morris U.S.A., Inc., supra, 40 Cal.4th at p. 638, 54 Cal.Rptr.3d 735, 151 P.3d 1151;
accord, Alliance Mortgage Co. v. Rothwell (1995) 10 Cal.4th 1226, 1239, 44 Cal.Rptr.2d 352, 900
P.2d 601 [“ ‘Except in the rare case where the undisputed facts leave no room for a reasonable
difference of opinion, the question of whether a plaintiff's reliance is reasonable is a question of
fact.’ ”].) Because this case is only at the demurrer stage, we cannot agree with the trial court the
disclaimers in the policy illustration are so clear and so obvious that, as a matter of law, Powell's
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claims of delayed discovery and reasonable reliance must be rejected. (See generally Perdue v.
Crocker National Bank (1985) 38 Cal.3d 913, 922, 216 Cal.Rptr. 345, 702 P.2d 503 [in evaluating
the sufficiency of a complaint, “ ‘the question of plaintiff's ability to prove [her] allegations, or the
possible difficulty in making such proof does not concern the reviewing court’ ”].)


[3]  [4]  [5]  [6]  The adequacy of a disclaimer in the context of an action for fraud is judged
by reference to the plaintiff's knowledge and experience: Only “[i]f the conduct of the plaintiff
[in relying upon a misrepresentation] in the light of his own intelligence and information was
manifestly unreasonable” will he or she be denied recovery. (Hefferan v. Freebairn (1950) 34
Cal.2d 715, 719, 214 P.2d 386; accord, Winn v. McCulloch Corp. (1976) 60 Cal.App.3d 663,
671, 131 Cal.Rptr. 597.) “Generally, ‘[a] plaintiff will be denied recovery only if his conduct is
manifestly unreasonable in the light of his own intelligence or information. It must appear that
he put faith in representations that were “preposterous” or “shown by facts within his observation
to be so *922  patently and obviously false that he must have closed his eyes to avoid discovery
of the truth.” [Citation.] Even in case of a mere negligent misrepresentation, a plaintiff is not
barred unless his conduct, in the light of his own information and intelligence, is preposterous
and irrational. [Citation.]’ ” (OCM Principal Opportunities Fund, L.P. v. CIBC World Markets
Corp. (2007) 157 Cal.App.4th 835, 865, 68 Cal.Rptr.3d 828.) “The effectiveness of disclaimers is
assessed in light of these principles.” (Ibid.)


[7]  [8]  Here, there is a question for the trier of fact concerning the presence or absence of a
manifest unreasonableness in Powell's reliance on Guardian Life's deceptive policy illustration and
its agent's promise that out-of-pocket premiums would not be required after the 11th year of the
policy. Certainly, if the evidence ultimately establishes the disclaimers were read and understood,
they may be sufficient **233  to defeat Powell's claims. But the placement of the disclaimers
(buried in a sea of same-sized, capitalized print), coupled with the absence of any cautionary
language on the first page of the policy illustration, which contains the deceptive language and
figures indicating Powell's out-of-pocket payments will “vanish,” precludes a determination the
disclaimers are adequate as a matter of law.


In a similar context, when interpreting limitations of coverage in an insurance policy, the Supreme
Court has repeatedly cautioned, “[T]o be enforceable, any provision that takes away or limits
coverage reasonably expected by an insured must be ‘conspicuous, plain and clear.’ [Citation.]
Thus, any such limitation must be placed and printed so that it will attract the reader's
attention.” (Haynes v. Farmers Ins. Exchange (2004) 32 Cal.4th 1198, 1204, 13 Cal.Rptr.3d 68, 89
P.3d 381; cf. Starbucks Corp. v. Superior Court (2008) 168 Cal.App.4th 1436, 1444, 86 Cal.Rptr.3d
482 [“We see no problem with the language of the California disclaimer, but we see significant
problems with its placement.”] )
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[9]  To say the very least, the placement and format of the disclaimer language at issue in this case
are not “conspicuous” as that term is used in related contexts. (See, e.g., Cal.U.Com.Code, § 1201,
subd. (a)(10) [“ ‘Conspicuous,’ with reference to a term, means so written, displayed or presented
that a reasonable person against whom it is to operate ought to have noticed it.... Conspicuous
terms include the following: [¶] (A) a heading in capitals ... and [¶] (B) language in the body of
a record or display in larger type than the surrounding text, or in contrasting type, font, or color
to the surrounding text of the same size or set off from the surrounding text of the same size by
symbols *923  or other marks that call attention to the language.”].) In short, this issue is not one
that can be decided as a matter of law on demurrer. 2


2 In light of our conclusion the disclaimer language, without more, is not adequate to trigger
notice or preclude reliance as a matter of law, we need not consider the trial court's additional
determination Guardian Life's purported “pegging” and “substitution” scheme, as alleged in
the amended complaint, did not delay the running of the statute of limitations on Powell's
claims or constitute an independent actionable fraud.


c. The policy's “for life” language did not trigger notice or preclude reasonable reliance as a
matter of law


[10]  [11]  Guardian Life also attempts to support the trial court's conclusion that Powell was on
inquiry notice in 1994 and could not reasonably rely on any promise or representation regarding
a “vanishing premium” by referring to the policy term that premiums would be payable “for
life.” 3  However, Powell does not allege he **234  was told premiums would stop, rather that
premiums after the 11th year would be paid from earnings from the policy and that no further out-
of-pocket payments would be required. Accordingly, even though Powell may be charged with
knowledge of the terms of the policy he received, nothing in the policy itself was inconsistent
with the misrepresentations on which the lawsuit is based. (See Paper Savers, Inc. v. Nacsa (1996)
51 Cal.App.4th 1090, 1102, 59 Cal.Rptr.2d 547 [“The instant case has nothing to do with the
interpretation of insurance policy terms. No one is disputing the policy terms or their meaning.
The dispute is whether [the insurer's agent] actively misled [the insured's representative] as to the
effect of those terms.”].)


3 Counsel for Davidson at oral argument noted the Guardian Life policy asserts the company
“will not be bound by any promise or statement made by any agent....” However, “a party
to an agreement induced by fraudulent misrepresentations or nondisclosures is entitled to
rescind, notwithstanding the existence of purported exculpatory provisions contained in the
agreement.” (Salinas v. Souza & McCue Construction Co. (1967) 66 Cal.2d 217, 223–224, 57
Cal.Rptr. 337, 424 P.2d 921 disapproved on another ground in Helfend v. Southern California
Rapid Transit Dist. (1970) 2 Cal.3d 1, 15, 84 Cal.Rptr. 173, 465 P.2d 61; accord, Danzig v.
Jack Grynberg & Associates (1984) 161 Cal.App.3d 1128, 1138, 208 Cal.Rptr. 336 [“ ‘A
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party to a contract who has been guilty of fraud in its inducement cannot absolve himself
from the effects of his fraud by any stipulation in the contract, either that no representations
have been made, or that any right which might be grounded upon them is waived. Such
a stipulation or waiver will be ignored, and parol evidence of misrepresentations will be
admitted, for the reason that fraud renders the whole agreement voidable, including the
waiver provision.’ ”]; Guido v. Koopman (1991) 1 Cal.App.4th 837, 843, 2 Cal.Rptr.2d 437
[same].)


3. The Trial Court Properly Sustained Guardian Life's Demurrer to Powell's CLRA Claim
The CLRA is a pro-consumer statute that prohibits specific deceptive or unfair acts in any
“transaction intended to result or which results in the *924  sale or lease of goods or services
to any consumer.” (Civ.Code, § 1770, subd. (a).) Without question, the CLRA proscribes at least
several practices that Powell has alleged occurred in connection with the sale of the vanishing
premium policy at issue in this case. For example, the CLRA prohibits “[r]epresenting that goods
or services have ... characteristics, ... benefits, or quantities which they do not have” (Civ.Code, §
1770, subd. (a)(5)), or “[r]epresenting that goods or services are of a particular standard, quality,
or grade, or that goods are of a particular style or model, if they are of another.” (Civ.Code, § 1770,
subd. (a)(7).) The CLRA allows for restitutionary and injunctive relief, as well as compensatory
and punitive damages and attorney fees. (Civ.Code, § 1780, subds. (a)(1)-(5), (d).) 4


4 An award of attorney fees to the successful plaintiff appears to be the primary additional
relief available for prevailing on a claim under the CLRA, as well as on claims for fraud or
negligent misrepresentation and unfair competition. (See Broughton v. Cigna Healthplans
(1999) 21 Cal.4th 1066, 1086, 90 Cal.Rptr.2d 334, 988 P.2d 67 [“the availability of costs and
attorneys fees to prevailing plaintiffs is integral to making the CLRA an effective piece of
consumer legislation, increasing the financial feasibility of bringing suits under the statute”].)


The issue whether insurance is a “good” or “service” subject to the CLRA is currently pending
in the Supreme Court. (Fairbanks v. Superior Court, review granted Nov. 14, 2007, S157001, 68
Cal.Rptr.3d 273, 171 P.3d 1.) 5  More than 30 years ago, however, in Civil Service Employees Ins.
Co. v. Superior Court, supra, 22 Cal.3d 362, 149 Cal.Rptr. 360, 584 P.2d 497, the Court clearly
indicated its view that insurance was outside the scope of the statute. In that case the Supreme
Court, considering a class action against an insurer, held a trial court has the authority to order a
defendant to bear the costs of notifying absent class members, concluding the CLRA's class action
procedures should be utilized in all class actions. In dicta the Court commented that insurance is
neither a good nor a service under the CLRA: “Although [Civil Code] section 1781, subdivision
(d) does not directly apply to the present case because insurance is technically neither a ‘good’ nor
a ‘service’ within the meaning of the [CLRA], we expressly held [in an earlier case] that **235
the class action procedures prescribed by the Consumer Legal Remedies Act could and should
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appropriately be utilized by trial courts in all class actions.” (Civil Service Employees Ins. Co., at
p. 376, 149 Cal.Rptr. 360, 584 P.2d 497.)


5 Briefing in Fairbanks has been completed, and the case has been scheduled for oral argument
on March 4, 2009. For Supreme Court opinion, see 46 Cal.4th 56, 92 Cal.Rptr.3d 279, 205
P.3d 201.


[12]  [13]  The plain language of the CLRA supports the Supreme Court's observation. “Goods”
are defined in the CLRA as tangible chattels bought or leased for personal, family or household use.
(Civ.Code, § 1761, subd. (a).) Insurance is not a tangible item. “Services” are defined as “work,
labor, and services for other than a commercial or business use, including services furnished in
connection with the sale or repair of goods.” (Civ.Code, § 1761, subd. (b).) “Insurance”, in contrast,
is defined by the Insurance Code as “a *925  contract whereby one undertakes to indemnify
another against loss, damage, or liability arising from a contingent or unknown event.” (Ins.Code,
§ 22.) Obviously, insurance contracts are not work or labor. Nor can these indemnification
agreements easily be described as personal services or services “furnished in connection with the
sale or repair of goods.” They are simply agreements to pay if and when an identifiable event
occurs. (Cf. Berry v. American Express Publishing, Inc. (2007) 147 Cal.App.4th 224, 229–230, 54
Cal.Rptr.3d 91 [issuance of credit card is not a “service” under the CLRA] ). 6


6 In Massachusetts Mutual Life Ins. Co. v. Superior Court, supra, 97 Cal.App.4th 1282, 119
Cal.Rptr.2d 190 neither party raised the issue whether insurance is a “good” or a “service”
under the CLRA; and the appellate court did not consider the question, addressing only
whether the trial court had erred in finding the requirements for class certification had been
met. (Id. at p. 1295, 119 Cal.Rptr.2d 190.) Similarly, in Kagan v. Gibraltar Sav. & Loan
Assn. (1984) 35 Cal.3d 582, 200 Cal.Rptr. 38, 676 P.2d 1060, in which the Court held a
consumer who had settled with the defendant could still represent a class of injured plaintiffs
in a class action suit for violations of the CLRA involving individual retirement accounts
(IRAs), the Court did not address the merits of the plaintiff's action, including whether the
financial product involved was in fact a “good” or “service” under the CLRA. (See id. at p.
587, 200 Cal.Rptr. 38, 676 P.2d 1060.)


Particularly in view of these statutory definitions, until directed otherwise by the Supreme Court,
we, like the trial court, will adhere to the Supreme Court's dicta in Civil Service Employees Ins. Co.
v. Superior Court, supra, 22 Cal.3d at page 367, 149 Cal.Rptr. 360, 584 P.2d 497 that insurance
is not a “good” or “service” subject to the CLRA. (See generally People v. Trice (1977) 75
Cal.App.3d 984, 986–987, 143 Cal.Rptr. 730 (Kaus, P.J.) [“Whether the Supreme Court's obvious
awareness of the consequences of its statement elevates the dictum to a holding or whether it is a
dictum that we must follow, does not make much difference. We follow.”].)
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DISPOSITION


The judgment is reversed, and the cause remanded for further proceedings not inconsistent with
this opinion. Powell is to recover his costs on appeal.


I CONCUR: ZELON, J.


WOODS, J., Dissenting:
The majority determination that the trial court properly sustained the demurrer to Powell's CLRA
claim, in light of California Supreme Court precedent Civil Service Employees Ins. Co. v. Superior
Court (1978) 22 Cal.3d 362, 376, 149 Cal.Rptr. 360, 584 P.2d 497, is correct in my view. I concur
in the analysis.


Nonetheless, I respectfully disagree with the majority's conclusion that the trial court erred in
sustaining the demurrer to the other causes of action. As I shall explain, in my view the trial
court correctly **236  concluded Powell's claims *926  were barred by the statutes of limitation
because the disclaimers in the illustration and the policy language were sufficient, as a matter of
law, to give Powell actual, if not at least inquiry, notice that the cash values were not “guaranteed”
as of August 1993 and that the complaint failed to establish the element of justifiable reliance.


Preliminarily, however, I note my agreement with the opinion's analysis on a number of other
points. First, I agree with the description of when the various statutes of limitation begin to run and
of the delayed discovery rule's application to the claims. Second, I also concur that in general the
question of when a plaintiff reasonably should have discovered the facts for the purposes of accrual
of an action or the discovery rule is a question of fact that may be resolved as a matter of law when
the undisputed evidence can support only one reasonable conclusion. Third, the majority is correct
in stating that sufficiency of a disclaimer in a fraud claim must be assessed in light of the plaintiff's
knowledge and experience. Where my view departs from that expressed in the majority opinion,
however, is in the application of these principles. Because the material facts are undisputed and,
as I shall explain, can support but one reasonable conclusion in this case, the application of the
statute of limitations can be decided as a matter of law on a demurrer, and was decided properly
by the trial court.


A. Language in the Illustration and Policy Triggered the Statutes of Limitation.
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The determination of Powell's reasonableness in relying on Guardian Life's policy illustration
and the agent's alleged promise that out-of-pocket premiums would not be required after the 11th
year of the policy turns upon the disclaimers contained in the policy and the illustration. More
specifically, it depends on whether those disclaimers were legally adequate, that is, whether the
disclaimers were sufficiently conspicuous and whether they were clear. In my view there is no
question that the disclaimers were obvious and unambiguous.


First as to the issue of placement, the disclaimers must be viewed in context. The first page of the
policy advised in bold type: “Read this policy carefully.” (Italics added.) The second page of the
three-page illustration clearly stated “please see attached sheets with important footnotes.” (Italics
added.) This would have led the reader to the third page of the illustration which stated, beginning
at the twelfth line of text, “Figures depending on dividends are neither estimated nor guaranteed,
but are based on the 1993 dividend scale. [¶] Actual future dividends may be higher or lower
than those illustrated depending on the company's actual future experience. [¶] ... [¶] The number
of years of required cash outlays depends upon age at issue, *927  policy class, face amount,
and continuation of Guardian's current dividend scale, and assumes no policy loans.... This is
not a paid-up policy; premiums are due and payable in all policy years.” (Italics added.) These
disclaimers are formatted in capitalized letters in what appears to be standard 12–point size Courier
font. 7  While these disclaimers could have been printed in a larger size font, the fact that they were
not does not change my view of there manifest **237  sufficiency, especially in view of the fact
that the entire illustration is only three pages and Powell was instructed both by the policy and in
the illustration to read the documents with care. A reasonable person would have followed these
instructions, and having done so would have seen these disclaimers. Thus, the disclaimers were
conspicuous enough to apprise a reasonable person of the terms.


7 The footnote on page 3 of the illustration contains a number of other lines of text in addition
to the disclaimers at issue here. Nonetheless, all of the clauses in the footnotes should
have drawn the attention of a reasonable person, as those provisions include a number of
conditions and limitations placed on the policy.


Second, the language of the disclaimers is unambiguous. This disclaimer is written in plain
English; it does not use technical financial or legal language. It does not contain terms of art unique
to insurance policies. Read in context with the term “vanishing premium” on the first page of the
illustration, a reasonable person would understand that any representation that all out of pocket
premiums would “vanish” after 11 years was not unconditional or guaranteed. At a minimum
this language would have given a reasonable person cause to at least suspect that the alleged
representations concerning vanishing obligations to pay premiums out of pocket after the 11th
policy year might be wrong. (See Fox v. Ethicon Endo–Surgery, Inc. (2005) 35 Cal.4th 797, 807,
27 Cal.Rptr.3d 661, 110 P.3d 914 [A plaintiff has reason to discover a cause of action when he or
she “has reason at least to suspect a factual basis for its elements.” Rather than examining whether



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006567136&pubNum=0004645&originatingDoc=I80ac930c075d11deb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006567136&pubNum=0004645&originatingDoc=I80ac930c075d11deb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Broberg v. The Guardian Life Ins. Co. of America, 171 Cal.App.4th 912 (2009)
90 Cal.Rptr.3d 225, 09 Cal. Daily Op. Serv. 2534, 2009 Daily Journal D.A.R. 2983...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 17


the plaintiffs suspect facts supporting each specific legal element of a particular cause of action,
we look to whether the plaintiffs have reason to at least suspect that a type of wrongdoing has
injured them].) Accordingly, the disclaimer in the illustration was sufficient to give Powell reason
to inquire as to whether out-of-pocket premiums might be required past the originally projected
vanishing date. (See e.g. In re Jackson National Insurance Company (2000) 107 F.Supp.2d 841,
852–853 [applying California law, federal district court concluded that language in insurance
policy which indicated that the exercise of the vanishing option was conditioned on a sufficiency
of cash value accumulation, rather than guaranteed, was sufficient to put plaintiff on inquiry
notice to investigate whether the nature of his policy and his future premium obligations had been
misrepresented at point of sale].)


*928  In addition, an examination of the conspicuous and unambiguous language of the policy
also supports my conclusion. The first page of the policy states that “premiums are payable during
the insured's lifetime ” and that dividends are payable “if earned.” (Italics added.) The conditional
“if ” language is significant here. Powell alleged that he was led to believe he would not have to
pay out-of-pocket premiums after the 11th policy year because those future premiums would be
paid out of the dividends earned on the policy. This alleged representation suggests that dividends
were not conditioned on anything—that it was not a question of “if” dividends would be earned,
but only a matter of when they would be earned in a sufficient amount to pay the premiums.
However, this conditional language in the policy implies that earnings were not guaranteed and
this implication is at odds with what Powell claims he was told about the policy and at odds with
his interpretation of the first page of the policy illustration. In my view, this language on the first
page of the policy would have apprised a reasonable person that the out of pocket obligation to
pay premiums might not vanish and at the very least would raise a question as to the accuracy of
the alleged representations and illustration that suggested otherwise.


Finally, not to be overlooked in this analysis is the fact appellant David C. Powell is a college-
educated professional and thus, presumably not an unsophisticated person. His application
discloses that **238  he is a dentist engaged in his own practice. Given his background and
apparent intelligence, it would have been manifestly unreasonable for him not to read the policy
and the entire illustration and having done so, he would have been alerted to the disclaimers.


B. As a Matter of Law, Powell Cannot Show Justifiable Reliance.


Notwithstanding my conclusion that the statutes of limitation barred Powell's claims, Powell's
causes of action also fail for a separate and independent reason, namely, that as a matter of law,
Powell cannot show justifiable reliance.


To show injury caused by a defendant's misrepresentation, common law principles require that
a plaintiff establish the element of reliance. (Mirkin v. Wasserman (1993) 5 Cal.4th 1082, 1088,
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1092, 23 Cal.Rptr.2d 101, 858 P.2d 568.) Reliance exists when “ ‘the representation has played
a substantial part, and so has been a substantial factor, in influencing [the plaintiff's] decision.’
” (Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 977, 64 Cal.Rptr.2d 843, 938
P.2d 903.) Reliance also incorporates the concept of a material misrepresentation that underlies
actionable fraud; i.e., “ ‘ “A misrepresentation of fact is material if it induced the plaintiff to alter
his position to his detriment. [Citation.] Stated in terms of reliance, materiality means that without
the misrepresentation, the plaintiff would not have *929  acted as he did.” ’ ” (Caro v. Procter &
Gamble Co. (1993) 18 Cal.App.4th 644, 668, 22 Cal.Rptr.2d 419.)


It must appear, however, not only that the plaintiff acted in reliance on the misrepresentation
but also the plaintiff was justified in doing so. (Blankenheim v. E.F. Hutton & Co. (1990) 217
Cal.App.3d 1463, 1474, 266 Cal.Rptr. 593; Hadland v. NN Investors Life Ins. Co. (1994) 24
Cal.App.4th 1578, 1586, 30 Cal.Rptr.2d 88 [fraud requires proof of false representation and
plaintiff's reasonable reliance].) Moreover, under California law, whether reliance was reasonable
is a question of fact for the jury, and may be decided as a matter of law only if the facts permit
reasonable minds to come to just one conclusion. (Boeken v. Philip Morris, Inc. (2005) 127
Cal.App.4th 1640, 1666, 26 Cal.Rptr.3d 638.)


Generally, the reliance, causation, and injury components of a common law misrepresentation
claim have been implicitly incorporated into the statutes affording remedies for misrepresentations
to consumers. Here, as explained elsewhere, the conspicuous and express terms of the disclaimers
in the illustration and the language of the policy attached to the complaint, which form the basis
for Powell's complaint, clearly convey that the “figures depending on the dividends are neither
estimated or guaranteed,” and depend on the “companies actual future experience.” Thus, these
express terms defeat Powell's claim that his reliance on the alleged misrepresentations by Guardian
Life and the agent was justified. No reasonable consumer could have, being aware of this language
in the policy and illustration, justifiably relied on any purported representations or promises that
Powell's policy would be guaranteed to be paid for life after the 11th year of policy payments.


I also conclude, based on the clear language of the policy and the illustration, that Powell's
UCL claim would fail as a matter of law because the conduct alleged would not likely deceive
consumers. (Massachusetts Mutual Life Ins. Co. v. Superior Court (2002) 97 Cal.App.4th 1282,
1288–1289, 119 Cal.Rptr.2d 190 [concluding a claim under the UCL (non-class action) does not
require a showing of individual reliance or that the plaintiff was deceived, **239  nonetheless
recognizing that a UCL claim requires a showing that a defendant's conduct was likely to deceive
consumers].)


*930  In view of all of the foregoing, I conclude the court did not err in sustaining the demurrer
without granting leave to amend, and accordingly would affirm the judgment.
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163 Cal.App.3d 1055, 211 Cal.Rptr. 765


C & H FOODS CO. et al., Plaintiffs and Appellants,
v.


HARTFORD INSURANCE COMPANY, Defendant and Respondent.


No. B004275.
Court of Appeal, Second District, Division 4, California.


Oct 17, 1984.


SUMMARY


In an action by an insured against its insurer on a policy insuring the shipment of pails of cured beef,
the trial court sustained the insurer's demurrers, without leave to amend, to the causes of action for
declaratory relief, bad faith, refusal to pay benefits, and emotional distress to the two individual
owners of the insured. A policy provision limited the time for bringing an action on the policy to 12
months after the occurrence of loss, and the insured filed the action after expiration of that period
of time. (Superior Court of Los Angeles County, No. 416674, Lawrence C. Waddington, Judge.)


The Court of Appeal affirmed the order of dismissal. It held that the 12-month time limitation in the
policy was valid. The provision was clear, plain, and easily understood, and the insured could not
avoid application thereof by contending that, both because the insurer did not advise the insured of
the limitation, and because it was “buried in small type in an obscure corner of the back side of the
insurance policy,” it was unaware of the provision. The court held that the insurer did not waive the
provision; the insured gave no notice of loss to the insurer until more than one year after the loss
occurred. Moreover, in the insured's own complaint, it pled the fact that the insurer based its timely
denial of liability for the claims in part on the failure of the insured to commence suit within the
12-month period. The insured could not avoid the effect of the time limitation by contending that,
since the beef which was delivered in a spoiled and unusable condition was immediately destroyed
by government order, notice to the insurer within 12 months would have made no difference for the
purposes of the insurer's investigation. The court held that there was no coverage for the loss and
no bad faith in denying coverage on that ground. Further, it held that the right to punitive damages
could not arise from the mere pleading of the covenant of good faith or its breach. Since neither of
the two individual owners of the insured was a named or additional insured or beneficiary under the
policy, they did not state a cause of action for bad *1056  faith or negligent infliction of emotional
distress. (Opinion by McClosky, J., with Woods, P. J., and Byrne, J., *  concurring.)
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* Assigned by the Chairperson of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 23--Decisions Appealable--Orders on Demurrer.
An order sustaining a demurrer is nonappealable.


(2)
Pleading § 22--Demurrer to Complaint--Demurrer as Admission.
A general demurrer admits all material facts that are properly pleaded. Generally, material facts
alleged in the complaint are treated as true for the purpose of ruling on the demurrer. Also taken as
true are facts that may be implied or inferred from those expressly alleged. However, contentions,
deductions, or conclusions of fact or law alleged in the complaint are not considered in judging its
sufficiency. In short, the ruling on a demurrer determines a legal issue on the basis of assumed facts,
i.e., those properly alleged in the complaint, regardless of whether they ultimately prove to be true.


(3)
Pleading § 29--Demurrer to Complaint--Hearing and Determination.
In ruling on a demurrer, the trial court is required to construe the complaint liberally with a view
to substantial justice between the parties.


(4)
Pleading § 29--Demurrer to Complaint--Hearing and Determination.
A general demurrer will not be sustained unless the complaint liberally construed fails to state a
cause of action on any theory. Doubt in the complaint may be resolved against the plaintiff and
facts not alleged are presumed not to exist.


(5)
Pleading § 30--Demurrer to Complaint--Hearing and Determination-- Amendment After General
Demurrer Sustained.
Sustaining a general demurrer without leave to amend is not an abuse of discretion if it appears
from the complaint that under applicable substantive law there is no reasonable probability that
the defect can be cured by amendment.
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(6a, 6b)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses.
The provision in an insured's insurance policy limiting *1057  the time for bringing an action
thereon to 12 months after the occurrence of the loss was valid where it was clear, plain, and easily
understood. The insured could not avoid application thereof by contending that, both because the
insurer did not advise it of the provision, and because the provision was “buried in small type in an
obscure corner of the backside of the insurance policy,” it was unaware of the provision, since the
policy consisted of a single page, printed on both sides, and the provision in question was printed
in the same size type as the others.


[See Cal.Jur.3d, Insurance Contracts and Coverage, §§ 396-400; Am.Jur.2d, Insurance, § 1331.]


(7)
Insurance Contracts and Coverage § 124--Actions--Pleading.
Where a conclusion is alleged along with the special facts from which the conclusion is drawn,
the special facts control if they are inconsistent with and do not support the conclusion, and
the sufficiency of the complaint is to be determined from the special facts pleaded. Thus, in
determining a demurrer to the complaints in an action by an insured against its insurer, the
language in the actual policy provision appearing in the exhibit to the complaints prevailed over
the inconsistent general conclusional allegations concerning that provision.


(8)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses.
In an action by an insured against its insurer on a policy insuring the shipment of pails of cured
beef, the insurer did not waive the policy provision limiting the time for bringing an action on
the policy to 12 months after the occurrence of the loss. The insured gave no notice of loss to the
insurer until more than one year after the losses occurred. In the insured's own complaint it pled
the fact that in a letter to the insured the insurer based its denial of liability for the claims in part
on the failure of the insured to commence suit within the 12-month period.


(9)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses.
In an action by an insured against its insurer on a policy insuring the shipment of pails of cured beef,
which action the insured filed after expiration of the 12-month period specified by the insurance
policy for bringing an action on the policy, the insured could not avoid the effect of the 12-
month limitation by contending that, since the beef, which was delivered in a spoiled and unusable
condition, was immediately destroyed by government order, notice to the insurer within 12 months
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would have made no difference for the purposes of the insurer's investigation. The complaint
did not allege when the goods were destroyed or the pails buried or why no notice was given
*1058  and no suit filed until more than one year after the last of the losses occurred. Nothing in
the complaint negated the insurer's ability to have conducted a meaningful investigation had the
insured complied with the policy by giving timely notice before the goods were destroyed.


(10)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses.
In an action by an insured against its insurer on a policy insuring the shipment of pails of cured beef,
which action the insured filed after expiration of the 12-month period specified by the insurance
policy for bringing an action on the policy, the insured's allegation that a pail of the beef, which
was delivered in a spoiled and unusable condition and therefore destroyed by government order,
was recovered and was a representative sample of the destroyed pails was not an allegation of fact
to be accepted as true for the purpose of ruling on a general demurrer, but was a mere conclusion
of no avail to the insured.


(11)
Insurance Contracts and Coverage § 124--Actions--Pleading--Bad Faith Refusal to Pay Benefits.
In an action by an insured against its insurer on a policy insuring the shipment of pails of cured beef,
the insured and its owners failed to state a cause of action for bad faith refusal to pay benefits. The
failure of the insured to give the insurer timely notice of the loss, the admitted destruction of the
goods before the notice was given, the failure of the insured to file suit within the 12-month period
provided by the policy for bringing an action on the policy, and the allegation in the complaint that
the damage to the goods was not the result of transit damages but was the result of a manufacturer's
defect in the pails in which the beef was packed, adequately formed the basis upon which the trial
court properly sustained the general demurrers to the causes of action. There was no coverage for
the loss and no bad faith in denying coverage on that ground.


(12)
Insurance Contracts and Coverage § 138--Actions--Damages--Punitive Damages.
The right to punitive damages against an insurer does not rise from the mere pleading of the
covenant of good faith or its breach. While it is true that the requisite malice to establish a right
to punitive damages is properly pleaded by alleging the wrongful motives, intent, or purpose, and
that a general allegation of such intent is sufficient to support a claim for exemplary damages,
sufficient facts must be pleaded to establish the breach of the insurer's duty to its insured.


(13)
Insurance Contracts and Coverage § 124--Actions--Pleading.
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In an action by an insured against its insurer on the insurance policy, neither of the two individual
owners of the insured stated a cause of *1059  action for bad faith or negligent infliction of
emotional distress. Neither was a named or additional insured or beneficiary under the policy.


COUNSEL
David S. Sperber for Plaintiffs and Appellants.
Overton, Lyman & Prince and Jon P. Kardassakis for Defendant and Respondent.


McCLOSKY, J.


Plaintiffs C & H Foods Co. (C & H), a division of Kwik-Serv Foods, Inc. (Kwik-Serv), Frank
Cottle (Cottle) and Fred W. Harris (Harris) purport to “appeal from the January 5, 1983 Superior
Court's Order to the effect that a portion of the First Amended Complaint be sustained without
leave to amend, and from the March 24, 1983 Superior Court's Order to the effect that the First
and Second Causes of Action of the Second Amended Complaint be dismissed without leave
to amend.” (1)An order sustaining a demurrer is a nonappealable order. We treat the notice of
appeal as taken from the order (judgment) of dismissal entered in favor of respondent The Hartford
Fire Insurance Company (Hartford) on March 24, 1983. In connection therewith, we review the
propriety of both orders of the trial court sustaining the demurrers to the portions of the first and
second amended complaints.


All plaintiffs also sued defendants Hayward Mason and Rolapp Insurance Associates and certain
Does for “insurance malpractice” but none of those defendants are properly parties to this appeal
as the judgment was solely in favor of Hartford.


Plaintiffs contend: (1) A private statute of limitations in an insurance policy does not bar an insured
when the insured is unaware of the private statute of limitations; (2) even if the private statute of
limitations was a bar, it was waived by defendant Hartford; (3) the individual plaintiffs state a cause
of action for bad faith refusal to pay an insurance benefit since there was a close nexus between the
individuals and the corporate insured, and the corporate plaintiff states a cause of action for bad
faith refusal to pay benefits; (4) the complaint affords a basis to award punitive damages. *1060


Facts
In their first and second amended complaints plaintiffs alleged that C & H bought eight marine
insurance policies covering the shipment of 6,437 pails of cured beef. Of these, 4,154 pails of beef
were delivered to Pago Pago, American Samoa between September 1980 and February 1, 1981,
in a spoiled and unusable condition. The plaintiffs attached to the respective complaints a copy of
a two-page marine insurance policy insuring the pails of beef “against all risks of physical loss or
damage from any external cause ... but ... warranted free from any claims arising out of the inherent
vice of goods insured ....” In the two complaints, all of the plaintiffs sued for declaratory relief,
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bad faith and refusal to pay benefits. The individual plaintiffs additionally sued for emotional
distress. In the complaints it was further alleged that “[b]uried within the reverse side of each of
the aforesaid policies, in unreasonably small type, was the following provision: '12. No suit or
action on this policy shall be sustainable in any court of law or Equity unless the Insured shall
have complied in full with all the terms and conditions of this insurance, nor unless same shall be
commenced within twelve (12) months next after the happening of the loss, ....”'


Nevertheless, in the complaints it was alleged that defendants did not advise plaintiffs either orally
or in writing of “the shortened statute of limitations,” of which plaintiffs were unaware, but instead
represented to plaintiffs “that defendants were not of the practice of relying upon technicalities
of any kind in connection with the handling of claims by insureds, and in connection with the
handling of a claim, defendants would look to the merits of the claim.” They alleged further that
“defendants owed to plaintiff a fiduciary responsibility, and pursuant to that fiduciary relationship,
defendants are precluded from relying upon a shortened statute of limitations absent a complete
and full disclosure of it to plaintiff.”


On or about February 16, 1982, some 12 months after the last loss, plaintiffs first notified Hartford
of the aforesaid loss and made demand upon it for $169,489.88, the amount of the loss. Defendants
thereafter denied the claim saying among other things: “As I have told you, in most instances
in my experience, technical provisions of a policy are not enforced by an insurance company if
their basic position has not been jeopardized. In the case of the last claim [the claim on the eighth
policy] where there was a potential of recovery from the steamship line, because of the passage of
time, The Hartford is blocked out and therefore their position was seriously prejudiced. In the case
of the other claims [policies one through seven] where there was an inadequate pail used, even
though you have all-risk insurance, this type of situation does not fall under that area of coverage.
It is presumed in any type of a cargo policy the container used for the *1061  shipment must be
adequate to the job and when it isn't, this is not subject to insurance.”


On or about March 23, 1982, defendants wrote C & H as follows: “Our problems with the claims
at this late date are:


“1. Late notice—no opportunity to survey or inspect damages, or develop the facts as to cause.


“2. In the event of transit damages—any claim against the responsible carrier is time barred—T/
B [time barred] date is one year from date delivered.


“3. As the major cause of damages appears to be the packing —pails—the shipments were
apparently not sufficiently packaged to withstand the anticipated conditions of the voyage to Pago
Pago. The insurance policy also contains a one year time for suit clause which had expired before
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receipt of notice. In view of the foregoing, we have no alternative but to decline liability for these
claims under [the policies in question].”


Plaintiffs alleged on information and belief that their late notice caused no prejudice to defendants
as “even timely notice would not have given [Hartford] an opportunity to survey or inspect
damages, since the goods were ordered immediately destroyed by the Health Department of
American Samoa. The goods were destoryed [sic], and the pails within which the goods were
shipped were buried. A representative sample of the aforesaid pails has been recovered.”


They also alleged on information and belief “that the damage was not the result of transit damages
and defendants have not been prejudiced by any claim not being made to the shipper, since there
is no claim as against the shipper.” “That the cause of damages was the result of a manufacturer's
defect in the pails, and that defendants have not been prejudiced in any way as to their rights as
against the manufacturer of the pails.”


Plaintiffs Cottle and Harris alleged that they were each 50 percent owners of C & H and that it
was at their behest that the insurance policies were bought to guarantee the continued operation of
C & H. They further alleged that the unconditional denial of liability by Hartford to C & H was
intentional, wrongful, reckless, malicious, oppressive, fraudulent in nature, and done in bad faith
with conscious disregard of plaintiffs' rights and caused Cottle and Harris emotional distress for
which they sought compensatory and punitive damages. *1062


All plaintiffs also alleged that Hartford, acting in bad faith, pursuant to a plan and scheme to act in
bad faith refused to pay the benefits to them where there was no prejudice to Hartford. They alleged
that it was Hartford's normal practice not to invoke the statute of limitations when there had been
no prejudice to it by an insured's failure to file an “early” claim. They also alleged that Hartford
failed to adopt and implement reasonable standards for the prompt investigation and processing
and settlements of claims under plaintiffs' policies of insurance.


Discussion


I
(2)A general demurrer admits all material facts that are properly pleaded. Generally, material facts
alleged in the complaint are treated as true for the purpose of ruling on the demurrer. ( Gruenberg
v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 572 [108 Cal.Rptr. 480, 510 P.2d 1032].) Also taken as true
are facts that may be implied or inferred from those expressly alleged. ( Harvey v. City of Holtvile
(1969) 271 Cal.App.2d 816 [76 Cal.Rptr. 795]; Miranda v. Great Southwest Fire Ins. Co. (1975)
50 Cal.App.3d 492 [123 Cal.Rptr. 357], disapproved in part on other grounds in Wood v. Elling
Corp. (1977) 20 Cal.3d 353, 362, fn. 7 [142 Cal.Rptr. 696, 572 P.2d 755].) However, contentions,
deductions or conclusions of fact or law alleged in the complaint are not considered in judging its
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sufficiency. ( Gruenberg v. Aetna Ins. Co., supra., 9 Cal.3d 566.) In short, the ruling on a demurrer
determines a legal issue on the basis of assumed facts, i.e., those properly alleged in the complaint,
regardless of whether they ultimately prove to be true. (See 3 Witkin, Cal. Procedure (2d ed. 1971)
Pleading, § 800, p. 2413-2414.)


(3)In ruling on a demurrer, the trial court is required to construe the complaint liberally with a view
to substantial justice between the parties. (Code Civ. Proc., § 452; Cameron v. Wernick (1967)
251 Cal.App.2d 890 [60 Cal.Rptr. 102].) ( 4)A general demurrer will not be sustained unless the
complaint liberally construed fails to state a cause of action on any theory. (See Brousseau v.
Jarrett (1977) 73 Cal.App.3d 864 [141 Cal.Rptr. 200].) Doubt in the complaint may be resolved
against plaintiff and facts not alleged are presumed not to exist. ( Melikian v. Truck Ins. Exchange
(1955) 133 Cal.App.2d 113 [283 Cal.Rptr. 269].) ( 5)Sustaining a general demurrer without leave
to amend is not an abuse of discretion if it appears from the complaint that under applicable
substantive law there is no reasonable probability that the defect can be cured by amendment. (
Vater v. County of Glenn (1958) 49 Cal.2d 815, 821 [323 P.2d 85]; Sackett v. Wyatt (1973) 32
Cal.App.3d 592, 603 [108 Cal.Rptr. 219].) *1063


Under these salutary principles, we consider plaintiffs' contentions.


II
(6a)Plaintiffs first contend that the private “statute of limitations does not bar plaintiffs' causes
of action.”


Each of the policies of insurance contained a provision to the effect that “[n]o suit or action on this
policy shall be sustainable in any court of law or Equity unless the Insured shall have complied
in full with all the terms and conditions of this insurance, nor unless same shall be commenced
within twelve (12) months next after the happening of the loss, ....”


The trial court sustained a demurrer without leave to amend and noted that there was a “one year
private statute of limitations” which “seems reasonable.”


Plaintiffs urge that “this private statute of limitations was not one which was ever made known to
the plaintiff.” They also urge that defendant did not ever “advise plaintiff in writing or orally of
the shortened statute of limitations, and indeed at all times defendant represented to plaintiffs that
defendant was not of the practice of relying upon technicalities. Additionally, at all times, plaintiff
was unaware of the shortened private statute of limitations, and plaintiff believed the statute of
limitations as against plaintiff was the same statute of limitations as against any other entity on
a written agreement.”
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A “representative policy” containing the language which constitutes the shortened time-for-
commencement-of-suit provision is attached as an exhibit and incorporated into the first and
second amended complaints. Plaintiffs allege that that provision “is buried in small type in an
obscure corner on the backside of the insurance policy.” The record furnished us, however,
discloses only a short policy with a single front and a single reverse side with the provision in
question printed in the same size type as all of the other printed provisions of the policy except for
the titles of some of its paragraphs and the witness clause. In short, the furnished provisions of the
policy incorporated into the complaint as an exhibit are inconsistent with plaintiffs' conclusional
allegations concerning them.


(7)“'[W]here a conclusion is alleged and also the special facts from which the conclusion is drawn,
if the special facts are inconsistent with and do not support the conclusion, the former control, and
the sufficiency of the complaint is to be determined from the special facts pleaded.”' ( Denman v.
City of Pasadena (1929) 101 Cal.App. 769, 776-777 [282 P. 820], quoting *1064  Little v. Union
Oil Co. (1925) 73 Cal.App. 612, 619 [238 P. 1066]; Stowe v. Fritzie Hotels, Inc. (1955) 44 Cal.2d
416, 422 [282 P.2d 890]; 3 Witkin, Cal. Procedure (2d ed. 1971) Pleading, § 338, p. 2006-2007.)
Thus the language in the actual policy provision appearing in the exhibit to the complaints prevails
over the inconsistent general conclusional allegations concerning that provision.


(6b)We next consider the validity of the clause itself. Such a provision has long been recognized
as valid in California. As is stated in Fageol T. & C. Co. v. Pacific Indemnity Co. (1941) 18 Cal.2d
748, 753 [117 P.2d 669], of a policy provision requesting action to be commenced within 12 months
after the happening of the loss: “Such a covenant shortening the period of limitations is a valid
provision of an insurance contract and cannot be ignored with impunity as long as the limitation is
not so unreasonable as to show imposition or undue advantage. One year was not an unfair period
of limitation. ( Tebbets v. Fidelity and Casualty Co. [1909] 155 Cal. 137 [99 P. 501]; Beeson v.
Schloss [1920] 183 Cal. 618 [192 P. 292].) ” (Accord. Olds v. General Acc. Fire etc. Corp. (1945)
67 Cal.App.2d 812, 817 [155 P.2d 676], disapproved in part on other grounds in Barrera v. State
Farm Mut. Automobile Ins. Co. (1969) 71 Cal.2d 659, 679, fn. 16 [79 Cal.Rptr. 106, 456 P.2d
674].) We accordingly hold that the shortened time-for-commencement-of-suit provision in the
policies in question is valid and governs the time within which suit has to be commenced in this
case. As the policies clearly so provided, and in view of the fact that plaintiffs do not deny that C &
H was furnished the policies, we reject plaintiffs' claim that they were unaware of that provision.


Plaintiffs' reliance on Ponder v. Blue Cross of Southern California (1983) 145 Cal.App.3d 709
[193 Cal.Rptr. 632], is misplaced. That case is completely distinguishable. In Ponder, the appellate
court reversed a summary judgment against Mrs. Ponder in favor of Blue Cross. After first
having paid benefits to her for treatment of her temporomandibular joint syndrome, Blue Cross
later denied payments to her for further treatment of that joint problem on the basis that the
policy did not cover treatment for temporomandibular joint syndrome. The Ponder court based
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its decision on its conclusion that the exclusion therein did not meet the reasonable expectations
of the insured at the time the policy was taken out because it was neither conspicuous nor
plain and clear. The exclusion of coverage for temporomandibular joint syndrome was hidden
under a provision entitled “Dental Care” and a subheading of “Dental Care Services” in small
print on a page containing other exclusions and provisions in bold faced type and in capitals.
The temporomandibular joint syndrome was not so printed. The cases are not comparable. As
distinguished from the Ponder provision, the provision in the case at bench is clear, plain and
easily understood. *1065


III
(8)Plaintiffs next contend that “[t]he statute of limitations has been waived by defendant.” This
contention is without merit.


Plaintiffs admit that they gave no notice of the loss to defendant until more than one year after
the losses, and the record shows that the action was not filed until over one year after the latest
of the losses. In paragraph 11 of their complaint, they contend that defendant did not raise the
statute of limitations in its oral denial of liability and thus waived that provision. This contention,
however, ignores the fact that plaintiffs incorporated into the complaint as exhibit 2, defendant
Hartford's denial letter of March 23, 1982, which lists, among other things, the fact that “[t]he
insurance policy also contains a one year time for suit clause which had expired before receipt
of notice.” 1  *1066


1 That letter read in pertinent part as follows:
Gentlemen:
“We confirm our March 3, 1982 phone conversation during which you advised a number
of claims on shipments of cured beef to Samoa had been received from C & H Foods. On
March 12, 1982 we received your March 9, 1982 letter with the following claims:


”Polynesia, 7/13/80 15 192 out of 650 pails $5,760.00
Austral Moon, 8/21/80 16 & 17 1,324 out of 2,208 pails, 39,720.00
African Stars, 8/27/80 18 493 out of 700 pails 15,939.00
Polynesia, 9/7/80 21 700 out of 700 pails 23,100.00
African Stars, 9/18/80 19 700 out of 700 pails 22,400.00
Austral Rainbow, 9/23/80 20 347 out of 700 pails 11,451.00
Polynesia, 1/12/81 23 199 out of 752 pails 5,472.50
, Total $123,842.50


“After review of the files and the general correspondence between Burns Philip South Sea
Co., American Samoa Government, C & H Foods, Chamber of Commerce of American
Samoa and U.S.D.A. Meat Inspector, Chief Lefao Su'e's confirmation that 3,746 pails of
”Alofa Aja“ brand cured salt beef was spoiled and dumped, we note Inspector Su'e states
'one of the major reasons resulting spoilage would be contributed by product packaging.'
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“As Kwik Serv or C & H have filed claim on the Pail supplier and are negotiating with the
Products Liability Carrier—Chubb & Company, its [sic] quite clear that there is a substantial
question on the propriety of the pails supplied, as indicated by the damages at Pago Pago—
pails crushed, split sides, buckled on sides, etc.
“Our problems with the claims at this late date are:
“1. Late notice—no opportunity to survey or inspect damages, or develop facts as to cause.
“2. In the event of transit damages—any claim against the responsible carrier is Time Barred
—T/B date is one year from date delivered.
“3. As the major cause of damages appears to be the packing —pails—the shipments were
apparently not sufficiently packaged to withstand the anticipated conditions of the voyage
to Pago Pago.
“The insurance policy also contains a one year time for suit clause which had expired before
receipt of notice.
“In view of the foregoing, we have no alternative but to decline liability for these claims
under Open Policy 72 CO 037274 and original Marine Insurance policies 72 CO 037274/
15, 16, 17, 18, 19, 20, 21 and 23.
“If there is documentary evidence to bring the claim within the terms and conditions of policy
coverage, we shall be pleased to review the matter.”


The facts specially pled by inclusion of that letter as an exhibit in the complaint demonstrate that
the defendant Hartford based its timely denial of liability for the claims on, among other things,
the failure of plaintiff C & H to commence suit within the one year time-for-suit provision of the
policy. In the face of their pleading of those special facts, plaintiffs' allegation that Hartford did
not raise plaintiffs' violation of the policy “statute of limitations” in its “oral denial” is without
consequence or merit.


(9)In their complaint plaintiffs also alleged in conclusional language, and on information and
belief, that the late notice caused defendant no prejudice. They alleged that even had timely notice
been given such timely notice “would not have given an opportunity to survey or inspect the
damages [sic], since the goods were ordered immediately destroyed by the Health Department
of American Samoa. The goods were destoryed [sic], and the pails within which the goods were
shipped were buried. A representative sample of the aforesaid pails has been recovered.”


Plaintiffs now urge on appeal that “[s]ince the goods were immediately destroyed, notice to
defendants within 12 months would have made no difference for the purposes of defendant's
investigation. In fact, if defendant wanted to conduct an investigation, they still could have,
because plaintiff alleged that a pail was recovered.”


The fact is that the complaint does not allege when the goods were destroyed or the pails buried or
why no notice was given or no suit filed until more than one year after the last of the losses occurred.
Nothing in the complaint negates Hartford's ability to have conducted a meaningful investigation
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had plaintiffs complied with the notice and time-for-commencement-of-suit provisions of the
policies by giving timely notice before the goods were destroyed.


(10)Further, the allegation by plaintiffs that a pail that was recovered was a “representative sample”
of the condition of the buried or destroyed pails of beef is not an allegation of fact, the truth of
which we must accept for the purpose of ruling on the general demurrer, but is a mere conclusion
which is of no avail to plaintiffs. Nor were any facts pled showing that the recovered pail was, at
the time of the first notice to Hartford, in the same condition that the pails containing the spoiled
beef were in when the loss was discovered, or that the cause of the loss was discoverable from the
recovered pail at the time that notice was first given to Hartford.


IV
(11)Plaintiffs' next contention is that they have stated a cause of action for the bad faith refusal
to pay benefits. *1067


In support of this contention, plaintiffs cite Murphy v. Allstate Ins. Co. (1978) 83 Cal.App.3d 38
[147 Cal.Rptr. 565], for the proposition that “[e]ven if one has lost the principal cause of action,
he may still have a claim for the bad faith subsequent conduct of the insurer.” Not always. While
that principle is true under certain circumstances, it is of no aid to plaintiffs here.


In the cited Murphy case, plaintiffs did not seek to hold Allstate on its policy, but for the damages
caused by Allstate's conduct after the loss occurred in using contractors who did the repair and
restoration of their fire damaged home in an unsatisfactory and unworkmanlike manner. (83
Cal.App.3d 38, at pp. 49-50).


The case at bench is distinguishable as there is no question concerning the date of accrual of the
causes of action with which we are here concerned, or that the underlying causes of action were not
“on the policy.” Moreover, the purported causes of action for bad faith and for negligent infliction
of emotional harm fail to state facts sufficient to constitute a cause of action based upon the
incorporated facts of certain paragraphs of the respective first causes of action and the incorporated
exhibits and the denial of Hartford. These factors, coupled with the failure of plaintiffs to give
timely notice, the admitted destruction of the goods before the notice was given, the failure to
file suit within the one year time-for-commencement-of-suit provision, and the allegation in the
complaint that the damage to the goods was not the result of transit damages but was the result of a
manufacturer's defect in the pails in which the beef was packed, adequately formed the basis upon
which the trial court properly sustained the general demurrers to the causes of action in question.
Since the “goods” consisted of pails of beef, the defective pails constituted an inherent vice of the
goods themselves, not damage from an external cause. (See Goodacre, Marine Insurance Claims
(1974) pp. 89-90.) Under the “Perils Insured and Special Conditions” clauses of each policy, in
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capital typed letters, the insured plaintiff warranted that the insurer Hartford would be free of any
claims under the policy “arising out of the inherent vice of goods insured ....”


Inasmuch as each of the policies specified on its face that it covered “all risks of physical loss or
damage from any external cause ...” there was no coverage for the loss and no bad faith in denying
coverage on that ground.


V
(12)The plaintiffs' next contention is that the complaint affords a basis to award punitive damages.
They urge that “[i]f one has pled the covenant *1068  of good faith and fair dealings, punitive
damages will lie, since a breach of the covenant is an intentional non-negligent act. Punitive
damages can be pled generally when an intentional non-negligent act is alleged. Unruh v. Truck
Insurance Exchange [1972] 7 Cal.3d 616, 632 [102 Cal.Rptr. 815, 498 P.2d 1063] (a general
allegation of such intent is sufficient to support a claim for exemplary damages).” (AOB 15-16)


The right to punitive damages does not rise from the mere pleading of the covenant of good faith or
its breach. See Neal v. Farmers Ins. Exchange (1978) 21 Cal.3d 910, 922 [148 Cal.Rptr. 389, 582
P.2d 980]; Silberg v. California Life Ins. Co. (1974) 11 Cal.3d 452, 462-463 [113 Cal.Rptr. 711,
521 P.2d 1103].) While it is true that the requisite malice to establish a right to punitive damages
“'... is properly pleaded by alleging the wrongful motive, intent or purpose”' ( Unruh v. Truck
Insurance Exchange (1972) 7 Cal.3d at p. 632, quoting 3 Witkin [Cal. Procedure (2d ed. 1971)]
Pleading, § 766, p. 2383) and that “[a] general allegation of such intent is sufficient to support a
claim for exemplary damages” ( Unruh v. Truck Insurance Exchange, supra., 7 Cal.3d at p. 632),
nothing in that statement excuses the requirement that sufficient facts be pleaded to establish the
breach of the insurer's duty to its insured. Plaintiffs have failed to sufficiently allege such facts
in their complaints.


VI
As to plaintiffs Frank Cottle and Fred W. Harris, the relevant complaint alleged that each was
an individual who owned “50 percent of the stock in plaintiff corporation and [is] employed by
plaintiff corporation, and maintain [s] a close working relationship with plaintiff corporation which
relationship is well known to defendants.”


(13)The incorporated policy of insurance shows that neither Cottle nor Harris was a named or
additional insured or a beneficiary under the policy. They did not state a cause of action for bad
faith or negligent infliction of emotional harm (emotional distress) against Hartford. (See Austero
v. National Cas. Co. (1976) 62 Cal.App.3d 511, 516-517 [133 Cal.Rptr. 107].)
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The trial court did not abuse its discretion in dismissing the causes of action in the two complaints
as to which the demurrers were sustained without leave to amend. *1069


The order (judgment) of dismissal is affirmed.


Woods, P. J., and Byrne, J., *  concurred.
* Assigened by the Chairperson of the Judicial Council.


Appellants' petition for a hearing by the Supreme Court was denied January 17, 1985. *1070
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West's Annotated California Codes
Business and Professions Code (Refs & Annos)


Division 7. General Business Regulations (Refs & Annos)
Part 2. Preservation and Regulation of Competition (Refs & Annos)


Chapter 5. Enforcement (Refs & Annos)


West's Ann.Cal.Bus. & Prof.Code § 17200


§ 17200. Unfair competition; prohibited activities


Currentness


As used in this chapter, unfair competition shall mean and include any unlawful, unfair or
fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising and
any act prohibited by Chapter 1 (commencing with Section 17500) of Part 3 of Division 7 of the
Business and Professions Code.


Credits
(Added by Stats.1977, c. 299, p. 1202, § 1. Amended by Stats.1992, c. 430 (S.B.1586), § 2.)


West's Ann. Cal. Bus. & Prof. Code § 17200, CA BUS & PROF § 17200
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Business and Professions Code (Refs & Annos)


Division 7. General Business Regulations (Refs & Annos)
Part 2. Preservation and Regulation of Competition (Refs & Annos)


Chapter 5. Enforcement (Refs & Annos)


West's Ann.Cal.Bus. & Prof.Code § 17204


§ 17204. Actions for Injunctions by Attorney General,


District Attorney, County Counsel, and City Attorneys 1


Effective: January 1, 2022
Currentness


Actions for relief pursuant to this chapter shall be prosecuted exclusively in a court of competent
jurisdiction by the Attorney General or a district attorney or by a county counsel authorized by
agreement with the district attorney in actions involving violation of a county ordinance, or by a
city attorney of a city having a population in excess of 750,000, or by a county counsel of any
county within which a city has a population in excess of 750,000, or by a city attorney in a city
and county or, with the consent of the district attorney, by a city prosecutor in a city having a full-
time city prosecutor in the name of the people of the State of California upon their own complaint
or upon the complaint of a board, officer, person, corporation, or association, or by a person who
has suffered injury in fact and has lost money or property as a result of the unfair competition.


Credits
(Added by Stats.1977, c. 299, p. 1202, § 1. Amended by Stats.1991, c. 1195 (S.B.709), § 1;
Stats.1991, c. 1196 (A.B.1755), § 1; Stats.1992, c. 385 (S.B.1911), § 1; Stats.1993, c. 926
(A.B.2205), § 2; Initiative Measure (Prop. 64, § 3, approved Nov. 2, 2004, eff. Nov. 3, 2004);
Stats.2007, c. 17 (S.B.376), § 1; Stats.2008, c. 179 (S.B.1498), § 23; Stats.2021, c. 140 (S.B.461),
§ 1, eff. Jan. 1, 2022.)


Footnotes
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1 Section caption supplied by Stats.2021, c. 140 (S.B.461).


West's Ann. Cal. Bus. & Prof. Code § 17204, CA BUS & PROF § 17204
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Business and Professions Code (Refs & Annos)


Division 7. General Business Regulations (Refs & Annos)
Part 2. Preservation and Regulation of Competition (Refs & Annos)


Chapter 5. Enforcement (Refs & Annos)


West's Ann.Cal.Bus. & Prof.Code § 17208


§ 17208. Commencement of action; limitations; revival


Currentness


Any action to enforce any cause of action pursuant to this chapter shall be commenced within
four years after the cause of action accrued. No cause of action barred under existing law on the
effective date of this section shall be revived by its enactment.


Credits
(Added by Stats.1977, c. 299, p. 1202, § 1.)


West's Ann. Cal. Bus. & Prof. Code § 17208, CA BUS & PROF § 17208
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real
Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 338


§ 338. Three years


Effective: January 1, 2022
Currentness


Within three years:


(a) An action upon a liability created by statute, other than a penalty or forfeiture.


(b) An action for trespass upon or injury to real property.


(c)(1) An action for taking, detaining, or injuring goods or chattels, including an action for the
specific recovery of personal property.


(2) The cause of action in the case of theft, as described in Section 484 of the Penal Code, of an
article of historical, interpretive, scientific, or artistic significance is not deemed to have accrued
until the discovery of the whereabouts of the article by the aggrieved party, the aggrieved party's
agent, or the law enforcement agency that originally investigated the theft.


(3)(A) Notwithstanding paragraphs (1) and (2), an action for the specific recovery of a work of
fine art brought against a museum, gallery, auctioneer, or dealer, in the case of an unlawful taking
or theft, as described in Section 484 of the Penal Code, of a work of fine art, including a taking or
theft by means of fraud or duress, shall be commenced within six years of the actual discovery by
the claimant or the claimant's agent, of both of the following:



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE461166475BF4FE9872D8B51F2D77315&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CASTERR)&originatingDoc=N8CCEA8F02FB611EC853CE17ABEFE7565&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+338&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N53C4BFECC2A240B49F0EBDA63DA20D5E&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACPPT2R)&originatingDoc=N8CCEA8F02FB611EC853CE17ABEFE7565&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+338&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NBCDB5D6324BA48CE8FA55321291F2DC8&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACPPT2T2R)&originatingDoc=N8CCEA8F02FB611EC853CE17ABEFE7565&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+338&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N134FF119CC2B43D8A6348BDB495A1D66&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N134FF119CC2B43D8A6348BDB495A1D66&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CACPPT2T2C3R)&originatingDoc=N8CCEA8F02FB611EC853CE17ABEFE7565&refType=CM&sourceCite=West%27s+Ann.Cal.C.C.P.+%c2%a7+338&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000201&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES484&originatingDoc=N8CCEA8F02FB611EC853CE17ABEFE7565&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES484&originatingDoc=N8CCEA8F02FB611EC853CE17ABEFE7565&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





§ 338. Three years, CA CIV PRO § 338


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


(i) The identity and the whereabouts of the work of fine art. In the case where there is a possibility
of misidentification of the object of fine art in question, the identity can be satisfied by the
identification of facts sufficient to determine that the work of fine art is likely to be the work of
fine art that was unlawfully taken or stolen.


(ii) Information or facts that are sufficient to indicate that the claimant has a claim for a possessory
interest in the work of fine art that was unlawfully taken or stolen.


(B) This paragraph shall apply to all pending and future actions commenced on or before December
31, 2017, including an action dismissed based on the expiration of statutes of limitations in effect
prior to the date of enactment of this statute if the judgment in that action is not yet final or if the
time for filing an appeal from a decision on that action has not expired, provided that the action
concerns a work of fine art that was taken within 100 years prior to the date of enactment of this
statute.


(C) For purposes of this paragraph:


(i) “Actual discovery,” notwithstanding Section 19 of the Civil Code, does not include constructive
knowledge imputed by law.


(ii) “Auctioneer” means an individual who is engaged in, or who by advertising or otherwise
holds the individual out as being available to engage in, the calling for, the recognition of, and
the acceptance of, offers for the purchase of goods at an auction as defined in subdivision (b) of
Section 1812.601 of the Civil Code.


(iii) “Dealer” means a person who holds a valid seller's permit and who is actively and principally
engaged in, or conducting the business of, selling works of fine art.


(iv) “Duress” means a threat of force, violence, danger, or retribution against an owner of the work
of fine art in question, or the owner's family member, sufficient to coerce a reasonable person of
ordinary susceptibilities to perform an act that otherwise would not have been performed or to
acquiesce to an act to which the person would otherwise not have acquiesced.
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(v) “Fine art” has the same meaning as defined in paragraph (1) of subdivision (d) of Section 982
of the Civil Code.


(vi) “Museum or gallery” shall include any public or private organization or foundation operating
as a museum or gallery.


(4) Section 361 shall not apply to an action brought pursuant to paragraph (3).


(5) A party in an action to which paragraph (3) applies may raise all equitable and legal affirmative
defenses and doctrines, including, without limitation, laches and unclean hands.


(d) An action for relief on the ground of fraud or mistake. The cause of action in that case is not
deemed to have accrued until the discovery, by the aggrieved party, of the facts constituting the
fraud or mistake.


(e) An action upon a bond of a public official except any cause of action based on fraud or
embezzlement is not deemed to have accrued until the discovery, by the aggrieved party or the
aggrieved party's agent, of the facts constituting the cause of action upon the bond.


(f)(1) An action against a notary public on the notary public's bond or in the notary public's official
capacity except that a cause of action based on malfeasance or misfeasance is not deemed to
have accrued until discovery, by the aggrieved party or the aggrieved party's agent, of the facts
constituting the cause of action.


(2) Notwithstanding paragraph (1), an action based on malfeasance or misfeasance shall be
commenced within one year from discovery, by the aggrieved party or the aggrieved party's agent,
of the facts constituting the cause of action or within three years from the performance of the
notarial act giving rise to the action, whichever is later.


(3) Notwithstanding paragraph (1), an action against a notary public on the notary public's bond
or in the notary public's official capacity shall be commenced within six years.


(g) An action for slander of title to real property.
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(h) An action commenced under Section 17536 of the Business and Professions Code. The cause
of action in that case shall not be deemed to have accrued until the discovery by the aggrieved
party, the Attorney General, the district attorney, the county counsel, the city prosecutor, or the
city attorney of the facts constituting grounds for commencing the action.


(i) An action commenced under the Porter-Cologne Water Quality Control Act (Division 7
(commencing with Section 13000) of the Water Code). The cause of action in that case shall not
be deemed to have accrued until the discovery by the State Water Resources Control Board or
a regional water quality control board of the facts constituting grounds for commencing actions
under their jurisdiction.


(j) An action to recover for physical damage to private property under Section 19 of Article I of
the California Constitution.


(k) An action commenced under Division 26 (commencing with Section 39000) of the Health and
Safety Code. These causes of action shall not be deemed to have accrued until the discovery by the
State Air Resources Board or by a district, as defined in Section 39025 of the Health and Safety
Code, of the facts constituting grounds for commencing the action under its jurisdiction.


(l) An action commenced under Section 1602, 1615, or 5650.1 of the Fish and Game Code. These
causes of action shall not be deemed to have accrued until discovery by the agency bringing the
action of the facts constituting the grounds for commencing the action.


(m) An action challenging the validity of the levy upon a parcel of a special tax levied by a local
agency on a per parcel basis.


(n) An action commencing under Section 51.7 of the Civil Code.


(o) An action commenced under Section 4601.1 of the Public Resources Code, if the underlying
violation is of Section 4571, 4581, or 4621 of the Public Resources Code, or of Section 1103.1
of Title 14 of the California Code of Regulations, and the underlying violation is related to the
conversion of timberland to nonforestry-related agricultural uses. These causes of action shall not
be deemed to have accrued until discovery by the Department of Forestry and Fire Protection.
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(p) An action for civil penalties commenced under Section 26038 of the Business and Professions
Code.


Credits
(Enacted in 1872. Amended by Stats.1921, c. 183, p. 192, § 1; Stats.1933, c. 306, p. 878, § 1;
Stats.1935, c. 581, p. 1673, § 1; Stats.1943, c. 1025, p. 2963, § 1; Stats.1949, c. 1540, p. 2734,
§ 1; Stats.1957, c. 649, p. 1849, § 1; Stats.1972, c. 823, p. 1470, § 2; Stats.1981, c. 247, § 1,
eff. July 21, 1981; Stats.1981, c. 494, § 2; Stats.1982, c. 340, p. 1642, § 1; Stats.1987, c. 1200,
§ 1; Stats.1987, c. 1201, § 1; Stats.1988, c. 1186, § 1; Stats.1989, c. 467, § 1; Stats.1990, c. 669
(A.B.4049), § 1; Stats.1995, c. 238 (A.B.1174), § 1; Stats.1998, c. 342 (A.B.1933), § 1; Stats.2005,
c. 123 (A.B.378), § 2; Stats.2005, c. 383 (S.B.1110), § 1.5; Stats.2006, c. 538 (S.B.1852), § 62;
Stats.2010, c. 691 (A.B.2765), § 2; Stats.2015, c. 683 (S.B.798), § 1, eff. Jan. 1, 2016; Stats.2018,
c. 796 (S.B.1453), § 1, eff. Jan. 1, 2019; Stats.2021, c. 264 (A.B.287), § 1, eff. Jan. 1, 2022.)


West's Ann. Cal. C.C.P. § 338, CA CIV PRO § 338
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 3. The Time of Commencing Actions Other than for the Recovery of Real
Property (Refs & Annos)


West's Ann.Cal.C.C.P. § 340.9


§ 340.9. Northridge earthquake insurance claims


Effective: January 1, 2001
Currentness


(a) Notwithstanding any other provision of law or contract, any insurance claim for damages
arising out of the Northridge earthquake of 1994 which is barred as of the effective date of this
section solely because the applicable statute of limitations has or had expired is hereby revived
and a cause of action thereon may be commenced provided that the action is commenced within
one year of the effective date of this section. This subdivision shall only apply to cases in which
an insured contacted an insurer or an insurer's representative prior to January 1, 2000, regarding
potential Northridge earthquake damage.


(b) Any action pursuant to this section commenced prior to, or within one year from, the effective
date of this section shall not be barred based upon this limitations period.


(c) Nothing in this section shall be construed to alter the applicable limitations period of an action
that is not time barred as of the effective date of this section.


(d) This section shall not apply to either of the following:


(1) Any claim that has been litigated to finality in any court of competent jurisdiction prior to the
effective date of this section.
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(2) Any written compromised settlement agreement which has been made between an insurer
and its insured where the insured was represented by counsel admitted to the practice of law in
California at the time of the settlement, and who signed the agreement.


Credits
(Added by Stats.2000, c. 1090 (S.B.1899), § 1.)


West's Ann. Cal. C.C.P. § 340.9, CA CIV PRO § 340.9
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 2. Of the Time of Commencing Civil Actions (Refs & Annos)


Chapter 4. General Provisions as to the Time of Commencing Actions


West's Ann.Cal.C.C.P. § 360.5


§ 360.5. Waiver of statute of limitations; effective period; renewal


Currentness


No waiver shall bar a defense to any action that the action was not commenced within the time
limited by this title unless the waiver is in writing and signed by the person obligated. No waiver
executed prior to the expiration of the time limited for the commencement of the action by this
title shall be effective for a period exceeding four years from the date of expiration of the time
limited for commencement of the action by this title and no waiver executed after the expiration
of such time shall be effective for a period exceeding four years from the date thereof, but any
such waiver may be renewed for a further period of not exceeding four years from the expiration
of the immediately preceding waiver. Such waivers may be made successively. The provisions of
this section shall not be applicable to any acknowledgment, promise or any form of waiver which
is in writing and signed by the person obligated and given to any county to secure repayment of
indigent aid or the repayment of moneys fraudulently or illegally obtained from the county.


Credits
(Added by Stats.1951, c. 1106, p. 2863, § 1. Amended by Stats.1953, c. 655, p. 1906, § 1.)


West's Ann. Cal. C.C.P. § 360.5, CA CIV PRO § 360.5
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 3. Obligations Imposed by Law


West's Ann.Cal.Civ.Code § 1717


§ 1717. Action on contract; award of attorney's fees and costs; prevailing party;
deposit of amounts in insured, interest-bearing account; damages not based on contract


Currentness


(a) In any action on a contract, where the contract specifically provides that attorney's fees and
costs, which are incurred to enforce that contract, shall be awarded either to one of the parties or
to the prevailing party, then the party who is determined to be the party prevailing on the contract,
whether he or she is the party specified in the contract or not, shall be entitled to reasonable
attorney's fees in addition to other costs.


Where a contract provides for attorney's fees, as set forth above, that provision shall be construed
as applying to the entire contract, unless each party was represented by counsel in the negotiation
and execution of the contract, and the fact of that representation is specified in the contract.


Reasonable attorney's fees shall be fixed by the court, and shall be an element of the costs of suit.


Attorney's fees provided for by this section shall not be subject to waiver by the parties to any
contract which is entered into after the effective date of this section. Any provision in any such
contract which provides for a waiver of attorney's fees is void.


(b)(1) The court, upon notice and motion by a party, shall determine who is the party prevailing
on the contract for purposes of this section, whether or not the suit proceeds to final judgment.
Except as provided in paragraph (2), the party prevailing on the contract shall be the party who
recovered a greater relief in the action on the contract. The court may also determine that there is
no party prevailing on the contract for purposes of this section.


(2) Where an action has been voluntarily dismissed or dismissed pursuant to a settlement of the
case, there shall be no prevailing party for purposes of this section.
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Where the defendant alleges in his or her answer that he or she tendered to the plaintiff the full
amount to which he or she was entitled, and thereupon deposits in court for the plaintiff, the amount
so tendered, and the allegation is found to be true, then the defendant is deemed to be a party
prevailing on the contract within the meaning of this section.


Where a deposit has been made pursuant to this section, the court shall, on the application of any
party to the action, order the deposit to be invested in an insured, interest-bearing account. Interest
on the amount shall be allocated to the parties in the same proportion as the original funds are
allocated.


(c) In an action which seeks relief in addition to that based on a contract, if the party prevailing on
the contract has damages awarded against it on causes of action not on the contract, the amounts
awarded to the party prevailing on the contract under this section shall be deducted from any
damages awarded in favor of the party who did not prevail on the contract. If the amount awarded
under this section exceeds the amount of damages awarded the party not prevailing on the contract,
the net amount shall be awarded the party prevailing on the contract and judgment may be entered
in favor of the party prevailing on the contract for that net amount.


Credits
(Added by Stats.1968, c. 266, p. 578, § 1. Amended by Stats.1981, c. 888, p. 3399, § 1; Stats.1983,
c. 1073, § 1; Stats.1986, c. 377, § 1; Stats.1986, c. 785, § 1; Stats.1987, c. 1080, § 1.)


West's Ann. Cal. Civ. Code § 1717, CA CIVIL § 1717
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 1. Persons (Refs & Annos)
Part 2. Personal Rights (Refs & Annos)


West's Ann.Cal.Civ.Code § 47


§ 47. Privileged publication or broadcast


Effective: January 1, 2024
Currentness


A privileged publication or broadcast is one made:


(a) In the proper discharge of an official duty.


(b) In any (1) legislative proceeding, (2) judicial proceeding, (3) in any other official proceeding
authorized by law, or (4) in the initiation or course of any other proceeding authorized by law and
reviewable pursuant to Chapter 2 (commencing with Section 1084) of Title 1 of Part 3 of the Code
of Civil Procedure, except as follows:


(1) An allegation or averment contained in any pleading or affidavit filed in an action for marital
dissolution or legal separation made of or concerning a person by or against whom no affirmative
relief is prayed in the action shall not be a privileged publication or broadcast as to the person
making the allegation or averment within the meaning of this section unless the pleading is verified
or affidavit sworn to, and is made without malice, by one having reasonable and probable cause for
believing the truth of the allegation or averment and unless the allegation or averment is material
and relevant to the issues in the action.


(2) This subdivision does not make privileged any communication made in furtherance of an act of
intentional destruction or alteration of physical evidence undertaken for the purpose of depriving
a party to litigation of the use of that evidence, whether or not the content of the communication is
the subject of a subsequent publication or broadcast which is privileged pursuant to this section.
As used in this paragraph, “physical evidence” means evidence specified in Section 250 of the
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Evidence Code or evidence that is property of any type specified in Chapter 14 (commencing with
Section 2031.010) of Title 4 of Part 4 of the Code of Civil Procedure.


(3) This subdivision does not make privileged any communication made in a judicial proceeding
knowingly concealing the existence of an insurance policy or policies.


(4) A recorded lis pendens is not a privileged publication unless it identifies an action previously
filed with a court of competent jurisdiction which affects the title or right of possession of real
property, as authorized or required by law.


(5) This subdivision does not make privileged any communication between a person and a law
enforcement agency in which the person makes a false report that another person has committed,
or is in the act of committing, a criminal act or is engaged in an activity requiring law enforcement
intervention, knowing that the report is false, or with reckless disregard for the truth or falsity of
the report.


(c) In a communication, without malice, to a person interested therein, (1) by one who is also
interested, or (2) by one who stands in such a relation to the person interested as to afford
a reasonable ground for supposing the motive for the communication to be innocent, or (3)
who is requested by the person interested to give the information. This subdivision applies to
and includes a communication concerning the job performance or qualifications of an applicant
for employment, based upon credible evidence, made without malice, by a current or former
employer of the applicant to, and upon request of, one whom the employer reasonably believes is
a prospective employer of the applicant. This subdivision applies to and includes a complaint of
sexual harassment by an employee, without malice, to an employer based upon credible evidence
and communications between the employer and interested persons, without malice, regarding a
complaint of sexual harassment. This subdivision authorizes a current or former employer, or the
employer's agent, to answer, without malice, whether or not the employer would rehire a current or
former employee and whether the decision to not rehire is based upon the employer's determination
that the former employee engaged in sexual harassment. This subdivision does not apply to a
communication concerning the speech or activities of an applicant for employment if the speech
or activities are constitutionally protected, or otherwise protected by Section 527.3 of the Code of
Civil Procedure or any other provision of law.


(d)(1) By a fair and true report in, or a communication to, a public journal, of (A) a judicial, (B)
legislative, or (C) other public official proceeding, or (D) of anything said in the course thereof, or
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(E) of a verified charge or complaint made by any person to a public official, upon which complaint
a warrant has been issued.


(2) Paragraph (1) does not make privileged any communication to a public journal that does any
of the following:


(A) Violates Rule 3.6 of the State Bar Rules of Professional Conduct.


(B) Breaches a court order.


(C) Violates a requirement of confidentiality imposed by law.


(e) By a fair and true report of (1) the proceedings of a public meeting, if the meeting was
lawfully convened for a lawful purpose and open to the public, or (2) the publication of the matter
complained of was for the public benefit.


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 612, p. 184, § 11; Stats.1895, c. 163, p.
167, § 1; Stats.1927, c. 866, p. 1881, § 1; Stats.1945, c. 1489, p. 2763, § 3; Stats.1979, c. 184,
p. 403, § 1; Stats.1990, c. 1491 (A.B.3765), § 1; Stats.1991, c. 432 (A.B.529), § 1; Stats.1992,
c. 615 (S.B.1804), § 1; Stats.1994, c. 364 (A.B.2778), § 1; Stats.1994, c. 700 (S.B.1457), § 2.5;
Stats.1996, c. 1055 (S.B.1540), § 2; Stats.2002, c. 1029 (A.B.2868), § 1, eff. Sept. 28, 2002;
Stats.2004, c. 182 (A.B.3081), § 4, operative July 1, 2005; Stats.2018, c. 82 (A.B.2770), § 1, eff.
Jan. 1, 2019; Stats.2020, c. 327 (A.B.1775), § 2, eff. Jan. 1, 2021; Stats.2023, c. 131 (A.B.1754),
§ 9, eff. Jan. 1, 2024.)


West's Ann. Cal. Civ. Code § 47, CA CIVIL § 47
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Insurance Code (Refs & Annos)


Division 2. Classes of Insurance (Refs & Annos)
Part 1. Fire and Marine Insurance (Refs & Annos)


Chapter 2. The Fire Insurance Contract (Refs & Annos)
Article 3. California Standard Form Fire Insurance Policy (Refs & Annos)


West's Ann.Cal.Ins.Code § 2071


§ 2071. Standard form


Effective: September 21, 2018
Currentness


(a) The following is adopted as the standard form of fire insurance policy for this state:


California Standard Form Fire Insurance Policy


No.


[Space for insertion of name of company or companies issuing the policy and other matter
permitted to be stated at the head of the policy.]


[Space for listing amounts of insurance, rates and premiums for the basic coverages insured under
the standard form of policy and for additional coverages or perils insured under endorsements
attached.]


In consideration of the provisions and stipulations herein or added hereto and of ____ dollars
premium this company, for the term of ________


from the ........................................
 


day of ................................
 


, 20 ..........................
 


)
 


At 12:01 a.m.,
 


to the .............................................
 


day of ................................
 


, 20 ..........................
 


)
 


standard time,
 


at location of property involved, to an amount not exceeding ____ dollars, does insure ________
and legal representatives, to the extent of the actual cash value of the property at the time of loss,
but not exceeding the amount which it would cost to repair or replace the property with material of
like kind and quality within a reasonable time after the loss, without allowance for any increased
cost of repair or reconstruction by reason of any ordinance or law regulating construction or repair,
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and without compensation for loss resulting from interruption of business or manufacture, nor in
any event for more than the interest of the insured, against all LOSS BY FIRE, LIGHTNING AND
BY REMOVAL FROM PREMISES ENDANGERED BY THE PERILS INSURED AGAINST IN
THIS POLICY, EXCEPT AS HEREINAFTER PROVIDED, to the property described hereinafter
while located or contained as described in this policy, or pro rata for five days at each proper place
to which any of the property shall necessarily be removed for preservation from the perils insured
against in this policy, but not elsewhere.


Assignment of this policy shall not be valid except with the written consent of this company.


This policy is made and accepted subject to the foregoing provisions and stipulations and those
hereinafter stated, which are hereby made a part of this policy, together with any other provisions,
stipulations and agreements as may be added hereto, as provided in this policy.


IN WITNESS WHEREOF, this company has executed and attested these presents; but this policy
shall not be valid unless countersigned by the duly authorized agent of this company at


Secretary.
 


President.
 


Countersigned this ..............................................
 


day of .......................................
 


, 20 ..........
 


Agent
 


Concealment, fraud


This entire policy shall be void if, whether before or after a loss, the insured has willfully concealed
or misrepresented any material fact or circumstance concerning this insurance or the subject
thereof, or the interest of the insured therein, or in case of any fraud or false swearing by the
insured relating thereto.


Uninsurable and excepted property


This policy shall not cover accounts, bills, currency, deeds, evidences of debt, money or securities;
nor, unless specifically named hereon in writing, bullion or manuscripts.


Perils not included


This company shall not be liable for loss by fire or other perils insured against in this policy caused,
directly or indirectly, by: (a) enemy attack by armed forces, including action taken by military,
naval or air forces in resisting an actual or an immediately impending enemy attack; (b) invasion;
(c) insurrection; (d) rebellion; (e) revolution; (f) civil war; (g) usurped power; (h) order of any
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civil authority except acts of destruction at the time of and for the purpose of preventing the spread
of fire, provided that the fire did not originate from any of the perils excluded by this policy; (i)
neglect of the insured to use all reasonable means to save and preserve the property at and after a
loss, or when the property is endangered by fire in neighboring premises; (j) nor shall this company
be liable for loss by theft.


Other insurance


Other insurance may be prohibited or the amount of insurance may be limited by endorsement
attached hereto.


Conditions suspending or restricting insurance


Unless otherwise provided in writing added hereto this company shall not be liable for loss
occurring (a) while the hazard is increased by any means within the control or knowledge of the
insured; or (b) while a described building, whether intended for occupancy by owner or tenant, is
vacant or unoccupied beyond a period of 60 consecutive days; or (c) as a result of explosion or
riot, unless fire ensues, and in that event for loss by fire only.


Other perils or subjects


Any other peril to be insured against or subject of insurance to be covered in this policy shall be
by endorsement in writing hereon or added hereto.


Added provisions


The extent of the application of insurance under this policy and of the contribution to be made
by this company in case of loss, and any other provision or agreement not inconsistent with the
provisions of this policy, may be provided for in writing added hereto, but no provision may be
waived except such as by the terms of this policy or by statute is subject to change.


Waiver provisions


No permission affecting this insurance shall exist, or waiver of any provision be valid, unless
granted herein or expressed in writing added hereto. No provision, stipulation or forfeiture shall
be held to be waived by any requirement or proceeding on the part of this company relating to
appraisal or to any examination provided for herein.


Cancellation of policy
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This policy shall be canceled at any time at the request of the insured, in which case this company
shall, upon demand and surrender of this policy, refund the excess of paid premium above the
customary short rates for the expired time. This policy may be canceled at any time by this company
by giving to the insured a 20 days' written notice of cancellation with or without tender of the
excess of paid premium above the pro rata premium for the expired time, which excess, if not
tendered, shall be refunded on demand. Notice of cancellation shall state that said excess premium
(if not tendered) will be refunded on demand. If the reason for cancellation is nonpayment of
premium, this policy may be canceled by this company by giving to the insured a 10 days' written
notice of cancellation.


Mortgagee interests and obligations


If loss hereunder is made payable, in whole or in part, to a designated mortgagee not named herein
as the insured, the interest in this policy may be canceled by giving to the mortgagee a 10 days'
written notice of cancellation.


If the insured fails to render proof of loss the mortgagee, upon notice, shall render proof of loss
in the form herein specified within 60 days thereafter and shall be subject to the provisions hereof
relating to appraisal and time of payment and of bringing suit. If this company shall claim that
no liability existed as to the mortgagor or owner, it shall, to the extent of payment of loss to
the mortgagee, be subrogated to all the mortgagee's rights of recovery, but without impairing
mortgagee's right to sue; or it may pay off the mortgage debt and require an assignment thereof
and of the mortgage. Other provisions relating to the interests and obligations of the mortgagee
may be added hereto by agreement in writing.


Pro rata liability


This company shall not be liable for a greater proportion of any loss than the amount hereby
insured shall bear to the whole insurance covering the property against the peril involved, whether
collectible or not.


Requirements in case loss occurs


The insured shall give written notice to this company of any loss without unnecessary delay,
protect the property from further damage, forthwith separate the damaged and undamaged personal
property, put it in the best possible order, furnish a complete inventory of the destroyed, damaged
and undamaged property, showing in detail quantities, costs, actual cash value and amount of loss
claimed; and within 60 days after the loss, unless the time is extended in writing by this company,
the insured shall render to this company a proof of loss, signed and sworn to by the insured, stating
the knowledge and belief of the insured as to the following: the time and origin of the loss, the
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interest of the insured and of all others in the property, the actual cash value of each item thereof and
the amount of loss thereto, all encumbrances thereon, all other contracts of insurance, whether valid
or not, covering any of said property, any changes in the title, use, occupation, location, possession
or exposures of said property since the issuing of this policy, by whom and for what purpose
any building herein described and the several parts thereof were occupied at the time of loss and
whether or not it then stood on leased ground, and shall furnish a copy of all the descriptions and
schedules in all policies and, if required and obtainable, verified plans and specifications of any
building, fixtures or machinery destroyed or damaged.


The insured, as often as may be reasonably required and subject to the provisions of Section 2071.1,
shall exhibit to any person designated by this company all that remains of any property herein
described, and submit to examinations under oath by any person named by this company, and
subscribe the same; and, as often as may be reasonably required, shall produce for examinations all
books of account, bills, invoices, and other vouchers, or certified copies thereof if the originals be
lost, at any reasonable time and place as may be designated by this company or its representative,
and shall permit extracts and copies thereof to be made. The insurer shall inform the insured that
tax returns are privileged against disclosure under applicable law but may be necessary to process
or determine the claim.


The insurer shall notify every claimant that they may obtain, upon request, copies of claim-related
documents. For purposes of this section, “claim-related documents” means all documents that
relate to the evaluation of damages, including, but not limited to, repair and replacement estimates
and bids, appraisals, scopes of loss, drawings, plans, reports, third-party findings on the amount
of loss, covered damages, and cost of repairs, and all other valuation, measurement, and loss
adjustment calculations of the amount of loss, covered damage, and cost of repairs. However,
attorney work product and attorney-client privileged documents, and documents that indicate fraud
by the insured or that contain medically privileged information, are excluded from the documents
an insurer is required to provide pursuant to this section to a claimant. Within 15 calendar days
after receiving a request from an insured for claim-related documents, the insurer shall provide the
insured with copies of all claim-related documents, except those excluded by this section. Nothing
in this section shall be construed to affect existing litigation discovery rights.


After a covered loss, the insurer shall provide, free of charge, a complete, current copy of this policy
within 30 calendar days of receipt of a request from the insured. The time period for providing this
policy may be extended by the Insurance Commissioner.


An insured who does not experience a covered loss shall, upon request, be entitled to one free
copy of this policy annually. The policy provided to the insured shall include, where applicable,
the policy declarations page.
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Appraisal


In case the insured and this company shall fail to agree as to the actual cash value or the amount
of loss, then, on the written request of either, each shall select a competent and disinterested
appraiser and notify the other of the appraiser selected within 20 days of the request. Where the
request is accepted, the appraisers shall first select a competent and disinterested umpire; and
failing for 15 days to agree upon the umpire, then, on request of the insured or this company, the
umpire shall be selected by a judge of a court of record in the state in which the property covered
is located. Appraisal proceedings are informal unless the insured and this company mutually
agree otherwise. For purposes of this section, “informal” means that no formal discovery shall be
conducted, including depositions, interrogatories, requests for admission, or other forms of formal
civil discovery, no formal rules of evidence shall be applied, and no court reporter shall be used for
the proceedings. The appraisers shall then appraise the loss, stating separately actual cash value
and loss to each item; and, failing to agree, shall submit their differences, only, to the umpire.
An award in writing, so itemized, of any two when filed with this company shall determine the
amount of actual cash value and loss. Each appraiser shall be paid by the party selecting him or
her and the expenses of appraisal and umpire shall be paid by the parties equally. In the event of
a government-declared disaster, as defined in the Government Code, appraisal may be requested
by either the insured or this company but shall not be compelled.


Adjusters


If, within a six-month period, the company assigns a third or subsequent adjuster to be primarily
responsible for a claim, the insurer, in a timely manner, shall provide the insured with a written
status report. For purposes of this section, a written status report shall include a summary of any
decisions or actions that are substantially related to the disposition of a claim, including, but not
limited to, the amount of losses to structures or contents, the retention or consultation of design
or construction professionals, the amount of coverage for losses to structures or contents and all
items of dispute.


Company's options


It shall be optional with this company to take all, or any part, of the property at the agreed or
appraised value, and also to repair, rebuild or replace the property destroyed or damaged with other
of like kind and quality within a reasonable time, on giving notice of its intention so to do within
30 days after the receipt of the proof of loss herein required.


Abandonment


There can be no abandonment to this company of any property.
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When loss payable


The amount of loss for which this company may be liable shall be payable 60 days after proof of
loss, as herein provided, is received by this company and ascertainment of the loss is made either
by agreement between the insured and this company expressed in writing or by the filing with this
company of an award as herein provided.


Suit


No suit or action on this policy for the recovery of any claim shall be sustainable in any court of
law or equity unless all the requirements of this policy shall have been complied with, and unless
commenced within 12 months next after inception of the loss. If the loss is related to a state of
emergency, as defined in subdivision (b) of Section 8558 of the Government Code, the time limit
to bring suit is extended to 24 months after inception of the loss.


Subrogation


This company may require from the insured an assignment of all right of recovery against any
party for loss to the extent that payment therefor is made by this company.


(b) Any amendments to this section by the enactment of Senate Bill 658 of the 2001-02 Regular
Session shall govern a policy utilizing the form provided in subdivision (a) when that policy is
originated or renewed on or after January 1, 2002.


(c) The amendments to this section made by the act 1  adding this subdivision shall govern a policy
utilizing the form provided in subdivision (a) when that policy is originated or renewed on or after
January 1, 2004.


(d)(1) The amendments to this section made by the act 2  adding this subdivision govern a policy
originated or renewed on or after the effective date of this act.


(2) Notwithstanding paragraph (1), an insurer shall incorporate the revisions to the standard form
of fire insurance policy made by the act adding this subdivision on or before July 1, 2019.
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Credits
(Added by Stats.1949, c. 556, p. 955, § 2, operative July 1, 1950. Amended by Stats.1950, 1st
Ex.Sess., c. 5, p. 432, § 1, eff. April 15, 1950, operative July 1, 1950; Stats.1971, c. 1564, § 1,
eff. Nov. 17, 1971, operative Jan. 1, 1972; Stats.2001, c. 583 (S.B.658), § 4; Stats.2003, c. 148
(A.B.1727), § 2; Stats.2005, c. 397 (A.B.873), § 1; Stats.2018, c. 639 (A.B.2594), § 1, eff. Sept.
21, 2018.)


Footnotes


1 Stats.2003, c. 148 (A.B.1727), § 2.


2 Stats.2018, c. 639 (A.B.2594), § 1.


West's Ann. Cal. Ins. Code § 2071, CA INS § 2071
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Insurance Code (Refs & Annos)


Division 1. General Rules Governing Insurance (Refs & Annos)
Part 2. The Business of Insurance (Refs & Annos)


Chapter 1. General Regulations (Refs & Annos)
Article 6.5. Unfair Practices (Refs & Annos)


West's Ann.Cal.Ins.Code § 790.03


§ 790.03. Prohibited acts


Effective: January 1, 2013
Currentness


The following are hereby defined as unfair methods of competition and unfair and deceptive acts
or practices in the business of insurance.


(a) Making, issuing, circulating, or causing to be made, issued or circulated, any estimate,
illustration, circular, or statement misrepresenting the terms of any policy issued or to be issued
or the benefits or advantages promised thereby or the dividends or share of the surplus to be
received thereon, or making any false or misleading statement as to the dividends or share of
surplus previously paid on similar policies, or making any misleading representation or any
misrepresentation as to the financial condition of any insurer, or as to the legal reserve system
upon which any life insurer operates, or using any name or title of any policy or class of policies
misrepresenting the true nature thereof, or making any misrepresentation to any policyholder
insured in any company for the purpose of inducing or tending to induce the policyholder to lapse,
forfeit, or surrender his or her insurance.


(b) Making or disseminating or causing to be made or disseminated before the public in this
state, in any newspaper or other publication, or any advertising device, or by public outcry or
proclamation, or in any other manner or means whatsoever, any statement containing any assertion,
representation, or statement with respect to the business of insurance or with respect to any person
in the conduct of his or her insurance business, which is untrue, deceptive, or misleading, and which
is known, or which by the exercise of reasonable care should be known, to be untrue, deceptive,
or misleading.
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(c) Entering into any agreement to commit, or by any concerted action committing, any act of
boycott, coercion, or intimidation resulting in or tending to result in unreasonable restraint of, or
monopoly in, the business of insurance.


(d) Filing with any supervisory or other public official, or making, publishing, disseminating,
circulating, or delivering to any person, or placing before the public, or causing directly or
indirectly, to be made, published, disseminated, circulated, delivered to any person, or placed
before the public any false statement of financial condition of an insurer with intent to deceive.


(e) Making any false entry in any book, report, or statement of any insurer with intent to deceive
any agent or examiner lawfully appointed to examine into its condition or into any of its affairs,
or any public official to whom the insurer is required by law to report, or who has authority by
law to examine into its condition or into any of its affairs, or, with like intent, willfully omitting to
make a true entry of any material fact pertaining to the business of the insurer in any book, report,
or statement of the insurer.


(f)(1) Making or permitting any unfair discrimination between individuals of the same class and
equal expectation of life in the rates charged for any contract of life insurance or of life annuity
or in the dividends or other benefits payable thereon, or in any other of the terms and conditions
of the contract.


(2) This subdivision shall be interpreted, for any contract of ordinary life insurance or individual
life annuity applied for and issued on or after January 1, 1981, to require differentials based
upon the sex of the individual insured or annuitant in the rates or dividends or benefits, or any
combination thereof. This requirement is satisfied if those differentials are substantially supported
by valid pertinent data segregated by sex, including, but not limited to, mortality data segregated
by sex.


(3) However, for any contract of ordinary life insurance or individual life annuity applied for and
issued on or after January 1, 1981, but before the compliance date, in lieu of those differentials
based on data segregated by sex, rates, or dividends or benefits, or any combination thereof, for
ordinary life insurance or individual life annuity on a female life may be calculated as follows: (A)
according to an age not less than three years nor more than six years younger than the actual age
of the female insured or female annuitant, in the case of a contract of ordinary life insurance with a
face value greater than five thousand dollars ($5,000) or a contract of individual life annuity; and
(B) according to an age not more than six years younger than the actual age of the female insured, in
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the case of a contract of ordinary life insurance with a face value of five thousand dollars ($5,000)
or less. “Compliance date” as used in this paragraph shall mean the date or dates established as the
operative date or dates by future amendments to this code directing and authorizing life insurers
to use a mortality table containing mortality data segregated by sex for the calculation of adjusted
premiums and present values for nonforfeiture benefits and valuation reserves as specified in
Sections 10163.1 and 10489.2 or successor sections.


(4) Notwithstanding the provisions of this subdivision, sex-based differentials in rates or dividends
or benefits, or any combination thereof, shall not be required for (A) any contract of life insurance
or life annuity issued pursuant to arrangements which may be considered terms, conditions, or
privileges of employment as these terms are used in Title VII of the Civil Rights Act of 1964
(Public Law 88-352), as amended, and (B) tax sheltered annuities for employees of public schools
or of tax-exempt organizations described in Section 501(c)(3) of the Internal Revenue Code 1 .


(g) Making or disseminating, or causing to be made or disseminated, before the public in this
state, in any newspaper or other publication, or any other advertising device, or by public outcry
or proclamation, or in any other manner or means whatever, whether directly or by implication,
any statement that a named insurer, or named insurers, are members of the California Insurance
Guarantee Association, or insured against insolvency as defined in Section 119.5. This subdivision
shall not be interpreted to prohibit any activity of the California Insurance Guarantee Association
or the commissioner authorized, directly or by implication, by Article 14.2 (commencing with
Section 1063).


(h) Knowingly committing or performing with such frequency as to indicate a general business
practice any of the following unfair claims settlement practices:


(1) Misrepresenting to claimants pertinent facts or insurance policy provisions relating to any
coverages at issue.


(2) Failing to acknowledge and act reasonably promptly upon communications with respect to
claims arising under insurance policies.


(3) Failing to adopt and implement reasonable standards for the prompt investigation and
processing of claims arising under insurance policies.
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(4) Failing to affirm or deny coverage of claims within a reasonable time after proof of loss
requirements have been completed and submitted by the insured.


(5) Not attempting in good faith to effectuate prompt, fair, and equitable settlements of claims in
which liability has become reasonably clear.


(6) Compelling insureds to institute litigation to recover amounts due under an insurance policy by
offering substantially less than the amounts ultimately recovered in actions brought by the insureds,
when the insureds have made claims for amounts reasonably similar to the amounts ultimately
recovered.


(7) Attempting to settle a claim by an insured for less than the amount to which a reasonable person
would have believed he or she was entitled by reference to written or printed advertising material
accompanying or made part of an application.


(8) Attempting to settle claims on the basis of an application that was altered without notice to, or
knowledge or consent of, the insured, his or her representative, agent, or broker.


(9) Failing, after payment of a claim, to inform insureds or beneficiaries, upon request by them,
of the coverage under which payment has been made.


(10) Making known to insureds or claimants a practice of the insurer of appealing from arbitration
awards in favor of insureds or claimants for the purpose of compelling them to accept settlements
or compromises less than the amount awarded in arbitration.


(11) Delaying the investigation or payment of claims by requiring an insured, claimant, or the
physician of either, to submit a preliminary claim report, and then requiring the subsequent
submission of formal proof of loss forms, both of which submissions contain substantially the
same information.


(12) Failing to settle claims promptly, where liability has become apparent, under one portion of the
insurance policy coverage in order to influence settlements under other portions of the insurance
policy coverage.
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(13) Failing to provide promptly a reasonable explanation of the basis relied on in the insurance
policy, in relation to the facts or applicable law, for the denial of a claim or for the offer of a
compromise settlement.


(14) Directly advising a claimant not to obtain the services of an attorney.


(15) Misleading a claimant as to the applicable statute of limitations.


(16) Delaying the payment or provision of hospital, medical, or surgical benefits for services
provided with respect to acquired immune deficiency syndrome or AIDS-related complex for
more than 60 days after the insurer has received a claim for those benefits, where the delay in
claim payment is for the purpose of investigating whether the condition preexisted the coverage.
However, this 60-day period shall not include any time during which the insurer is awaiting a
response for relevant medical information from a health care provider.


(i) Canceling or refusing to renew a policy in violation of Section 676.10.


(j) Holding oneself out as representing, constituting, or otherwise providing services on behalf of
the California Health Benefit Exchange established pursuant to Section 100500 of the Government
Code without a valid agreement with the California Health Benefit Exchange to engage in those
activities.


Credits
(Added by Stats.1959, c. 1737, p. 4188, § 1. Amended by Stats.1961, c. 1385, p. 3158, § 1;
Stats.1970, c. 1205, p. 2114, § 1; Stats.1972, c. 725, p. 1314, § 1; Stats.1975, c. 790, p. 1812,
§ 1; Stats.1978, c. 186, p. 416, § 1; Stats.1983, c. 1261, § 1, eff. Sept. 30, 1983; Stats.1989, c.
800, § 1; Stats.2001, c. 253 (A.B.1193), § 2; Stats.2011, c. 426 (S.B.712), § 1; Stats.2012, c. 876
(A.B.1761), § 3.)


Footnotes
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1 Internal Revenue Code sections are in Title 26 of the U.S.C.A.


West's Ann. Cal. Ins. Code § 790.03, CA INS § 790.03
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Insurance Code (Refs & Annos)


Division 1. General Rules Governing Insurance (Refs & Annos)
Part 2. The Business of Insurance (Refs & Annos)


Chapter 1. General Regulations (Refs & Annos)
Article 6.5. Unfair Practices (Refs & Annos)


West's Ann.Cal.Ins.Code § 790.05


§ 790.05. Proceeding initiated by commissioner; order to show
cause; administrative hearing; cease and desist order; review


Effective: January 1, 2003
Currentness


Whenever the commissioner shall have reason to believe that a person has been engaged or is
engaging in this state in any unfair method of competition or any unfair or deceptive act or practice
defined in Section 790.03, and that a proceeding by the commissioner in respect thereto would
be to the interest of the public, he or she shall issue and serve upon that person an order to show
cause containing a statement of the charges in that respect, a statement of that person's potential
liability under Section 790.035, and a notice of a hearing thereon to be held at a time and place
fixed therein, which shall not be less than 30 days after the service thereof, for the purpose of
determining whether the commissioner should issue an order to that person to, pay the penalty
imposed by Section 790.035, and to cease and desist those methods, acts, or practices or any of
them.


If the charges or any of them are found to be justified the commissioner shall issue and cause to
be served upon that person an order requiring that person to pay the penalty imposed by Section
790.035 and to cease and desist from engaging in those methods, acts, or practices found to be
unfair or deceptive.


The hearing shall be conducted in accordance with the Administrative Procedure Act, Chapter
5 (commencing at Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code,
except that the hearings may be conducted by an administrative law judge in the administrative law
bureau when the proceedings involve a common question of law or fact with another proceeding
arising under other Insurance Code sections that may be conducted by administrative law bureau
administrative law judges. The commissioner and the appointed administrative law judge shall
have all the powers granted under the Administrative Procedure Act.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N8D8C380B42FE43DCB51C82033A40ADDB&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAIND)+lk(CAINR)+lk(CASTERR)&originatingDoc=NC1C24150880F11D881E9FEF4A4D44D69&refType=CM&sourceCite=West%27s+Ann.Cal.Ins.Code+%c2%a7+790.05&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000214&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N8AAAD98D8DB640CE9EE0E52ED5EBEB63&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAIND1R)&originatingDoc=NC1C24150880F11D881E9FEF4A4D44D69&refType=CM&sourceCite=West%27s+Ann.Cal.Ins.Code+%c2%a7+790.05&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000214&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N8C3EDCC0B7AA4C06831BB31F66DC35C0&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAIND1PT2R)&originatingDoc=NC1C24150880F11D881E9FEF4A4D44D69&refType=CM&sourceCite=West%27s+Ann.Cal.Ins.Code+%c2%a7+790.05&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000214&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N754D76DEB4D941C493C15C64B1F46A54&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAIND1PT2C1R)&originatingDoc=NC1C24150880F11D881E9FEF4A4D44D69&refType=CM&sourceCite=West%27s+Ann.Cal.Ins.Code+%c2%a7+790.05&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000214&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N9F56217693CF4D2B81B062C053754012&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAIND1PT2C1ART6.5R)&originatingDoc=NC1C24150880F11D881E9FEF4A4D44D69&refType=CM&sourceCite=West%27s+Ann.Cal.Ins.Code+%c2%a7+790.05&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000214&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=NC1C24150880F11D881E9FEF4A4D44D69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.035&originatingDoc=NC1C24150880F11D881E9FEF4A4D44D69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.035&originatingDoc=NC1C24150880F11D881E9FEF4A4D44D69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.035&originatingDoc=NC1C24150880F11D881E9FEF4A4D44D69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.035&originatingDoc=NC1C24150880F11D881E9FEF4A4D44D69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS11500&originatingDoc=NC1C24150880F11D881E9FEF4A4D44D69&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





§ 790.05. Proceeding initiated by commissioner; order to show..., CA INS § 790.05


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


The person shall be entitled to have the proceedings and the order reviewed by means of any
remedy provided by Section 12940 of this code or by the Administrative Procedure Act.


Credits
(Added by Stats.1959, c. 1737, p. 4189, § 1. Amended by Stats.1989, c. 725, § 2, eff. Sept. 25,
1989; Stats.2002, c. 709 (A.B.3023), § 2.)


West's Ann. Cal. Ins. Code § 790.05, CA INS § 790.05
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Insurance Code (Refs & Annos)


Division 1. General Rules Governing Insurance (Refs & Annos)
Part 2. The Business of Insurance (Refs & Annos)


Chapter 1. General Regulations (Refs & Annos)
Article 6.5. Unfair Practices (Refs & Annos)


West's Ann.Cal.Ins.Code § 790.06


§ 790.06. Prosecution of practices not defined in Section 790.03; administrative
hearing; proceedings initiated by Attorney General; actions in superior court; relief


Effective: January 1, 2003
Currentness


(a) Whenever the commissioner shall have reason to believe that any person engaged in the
business of insurance is engaging in this state in any method of competition or in any act or practice
in the conduct of the business that is not defined in Section 790.03, and that the method is unfair
or that the act or practice is unfair or deceptive and that a proceeding by him or her in respect
thereto would be in the interest of the public, he or she may issue and serve upon that person an
order to show cause containing a statement of the methods, acts or practices alleged to be unfair or
deceptive and a notice of hearing thereon to be held at a time and place fixed therein, which shall
not be less than 30 days after the service thereof, for the purpose of determining whether the alleged
methods, acts or practices or any of them should be declared to be unfair or deceptive within the
meaning of this article. The order shall specify the reason why the method of competition is alleged
to be unfair or the act or practice is alleged to be unfair or deceptive.


The hearings provided by this section shall be conducted in accordance with the Administrative
Procedure Act (Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2
of the Government Code), except that the hearings may be conducted by an administrative law
judge in the administrative law bureau when the proceedings involve a common question of law or
fact with another proceeding arising under other Insurance Code sections that may be conducted
by administrative law bureau administrative law judges. The commissioner and the appointed
administrative law judge shall have all the powers granted under the Administrative Procedure
Act. If the alleged methods, acts, or practices or any of them are found to be unfair or deceptive
within the meaning of this article the commissioner shall issue and service upon that person his
or her written report so declaring.
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(b) If the report charges a violation of this article and if the method of competition, act or practice
has not been discontinued, the commissioner may, through the Attorney General of this state, at
any time after 30 days after the service of the report cause a petition to be filed in the superior
court of this state within the county wherein the person resides or has his or her principal place of
business, to enjoin and restrain the person from engaging in the method, act or practice. The court
shall have jurisdiction of the proceeding and shall have power to make and enter appropriate orders
in connection therewith and to issue any writs as are ancillary to its jurisdiction or are necessary
in its judgment to prevent injury to the public pendente lite.


(c) A transcript of the proceedings before the commissioner, including all evidence taken and the
report and findings shall be filed with the petition. If either party shall apply to the court for leave
to adduce additional evidence and shall show, to the satisfaction of the court, that the additional
evidence is material and there were reasonable grounds for the failure to adduce the evidence in
the proceeding before the commissioner, the court may order the additional evidence to be taken
before the commissioner and to be adduced upon the hearing in the manner and upon the terms
and conditions as to the court may seem proper. The commissioner may modify his or her findings
of fact or make new findings by reason of the additional evidence so taken, and shall file modified
or new findings with the return of the additional evidence.


(d) If the court finds that the method of competition complained of is unfair or that the act or
practice complained of is unfair or deceptive, that the proceeding by the commissioner with respect
thereto is to the interest of the public and that the findings of the commissioner are supported by
the weight of the evidence, it shall issue its order enjoining and restraining the continuance of the
method of competition, act or practice.


Credits
(Added by Stats.1959, c. 1737, p. 4189, § 1. Amended by Stats.2000, c. 280 (S.B.1500), § 1;
Stats.2002, c. 709 (A.B.3023), § 3.)


West's Ann. Cal. Ins. Code § 790.06, CA INS § 790.06
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Insurance Code (Refs & Annos)


Division 1. General Rules Governing Insurance (Refs & Annos)
Part 2. The Business of Insurance (Refs & Annos)


Chapter 1. General Regulations (Refs & Annos)
Article 6.5. Unfair Practices (Refs & Annos)


West's Ann.Cal.Ins.Code § 790.07


§ 790.07. Violation of cease and desist order; hearing; penalty; review


Effective: January 1, 2003
Currentness


Whenever the commissioner shall have reason to believe that any person has violated a cease and
desist order issued pursuant to Section 790.05 or a court order issued pursuant to Section 790.06,
after the order has become final, and while the order is still in effect, the commissioner may, after a
hearing at which it is determined that the violation was committed, order that person to forfeit and
pay to the State of California a sum not to exceed five thousand dollars ($5,000) plus any penalty
due under Section 790.05, which may be recovered in a civil action, except that, if the violation
is found to be willful, the amount of the penalty may be a sum not to exceed fifty-five thousand
dollars ($55,000) plus the penalty due under Section 790.05.


For the purposes of this section, the failure to pay any penalty imposed pursuant to Section 790.035
which has become final shall constitute a violation of the cease and desist order.


For any subsequent violation of the cease and desist order or of the court order or the order to pay
the penalty, while the order is still in effect, the commissioner may, after hearing, suspend or revoke
the license or certificate of that person for a period not exceeding one year; provided, however,
no proceeding shall be based upon the subsequent violation unless the same was committed
or continued after the date on which the order imposing the penalty pursuant to the preceding
paragraph became final.


The hearings provided by this section shall be conducted in accordance with the Administrative
Procedure Act, except that the hearings may be conducted by an administrative law judge in
the administrative law bureau when the proceedings involve a common question of law or fact
with another proceeding arising under other Insurance Code sections that may be conducted
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by administrative law bureau administrative law judges. The commissioner and the appointed
administrative law judge shall have all the powers granted under the Administrative Procedure Act.


The person shall be entitled to have the proceedings and the order of the commissioner therein
reviewed by means of any remedy provided by Section 12940 or by the Administrative Procedure
Act.


Credits
(Added by Stats.1959, c. 1737, p. 4190, § 1. Amended by Stats.1987, c. 953, § 1; Stats.1989, c.
725, § 3, eff. Sept. 25, 1989; Stats.2002, c. 709 (A.B.3023), § 4.)


West's Ann. Cal. Ins. Code § 790.07, CA INS § 790.07
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Insurance Code (Refs & Annos)


Division 1. General Rules Governing Insurance (Refs & Annos)
Part 2. The Business of Insurance (Refs & Annos)


Chapter 1. General Regulations (Refs & Annos)
Article 6.5. Unfair Practices (Refs & Annos)


West's Ann.Cal.Ins.Code § 790.08


§ 790.08. Additional powers of commissioner


Currentness


The powers vested in the commissioner in this article shall be additional to any other powers
to enforce any penalties, fines or forfeitures, denials, suspensions or revocations of licenses or
certificates authorized by law with respect to the methods, acts and practices hereby declared to
be unfair or deceptive.


Credits
(Added by Stats.1959, c. 1737, p. 4191, § 1.)


West's Ann. Cal. Ins. Code § 790.08, CA INS § 790.08
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Insurance Code (Refs & Annos)


Division 1. General Rules Governing Insurance (Refs & Annos)
Part 2. The Business of Insurance (Refs & Annos)


Chapter 1. General Regulations (Refs & Annos)
Article 6.5. Unfair Practices (Refs & Annos)


West's Ann.Cal.Ins.Code § 790.09


§ 790.09. Administrative action against license or certificate; civil liability; criminal penalty


Currentness


No order to cease and desist issued under this article directed to any person or subsequent
administrative or judicial proceeding to enforce the same shall in any way relieve or absolve such
person from any administrative action against the license or certificate of such person, civil liability
or criminal penalty under the laws of this State arising out of the methods, acts or practices found
unfair or deceptive.


Credits
(Added by Stats.1959, c. 1737, p. 4191, § 1.)


West's Ann. Cal. Ins. Code § 790.09, CA INS § 790.09
Current with urgency legislation through Ch. 1 of 2024 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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70 Cal.App.4th 1075, 83 Cal.Rptr.2d 197, 99 Cal.
Daily Op. Serv. 2094, 1999 Daily Journal D.A.R. 2664


CBS BROADCASTING INC., Plaintiff and Appellant,
v.


FIREMAN'S FUND INSURANCE COMPANY, Defendant and Respondent.


No. B107681.
Court of Appeal, Second District, Division 4, California.


Mar. 22, 1999.


SUMMARY


An insurer issued a policy to indemnify a major television network against costs arising from the
inability of a cast member to work due to illness. The policy included a provision that required
suit to be brought within one year of the occurrence causing loss or damage. After the star of a
network show was absent commencing on Oct. 6, 1993, due to the illness of her sister, the network
notified the insurer on Nov. 17, 1993, of a claim against the policy. On Jan. 5, 1994, the insurer
notified the network that there was no coverage for the loss under the policy. On Jan. 5, 1996, the
network brought an action for declaratory relief, breach of contract, and breach of the covenant of
good faith and fair dealing against the insurer. The trial court awarded summary judgment to the
insurer based on the network's failure to comply with the one-year contractual limitation period.
(Superior Court of Los Angeles County, No. BC141988, Reginald A. Dunn, Judge.)


The Court of Appeal affirmed. The court held that the trial court properly granted summary
judgment to the insurer based on the one-year limitation period included in the policy. The court
further held that cast insurance of the type included in this policy is miscellaneous insurance (Ins.
Code, § 120), not disability insurance (Ins. Code, § 106), and that the network made no showing
that it understood the policy to be a disability policy, so that the three-year statute of limitations
set out in Ins. Code, § 10350.11, did not apply. The court also held that the insurer did not
waive the right to enforce the contractual limitation period by either continuing to investigate the
network's claim after the expiration of the one-year period or by failing to inform the network that
it would assert a timeliness defense, since the network could not escape the effect of the limitations
provision by relying on the insurer's actions occurring months after the claim was barred. The
court also held that, since there was no showing of detrimental reliance by the network, the insurer
was not estopped from raising the limitations defense. The court also held that the exemption from
a contractual limitations clause for a bad faith action did not apply, since the network's bad faith
action was *1076  on the policy. (Opinion by Epstein, Acting P. J., with Hastings and Curry, JJ.,
concurring.)
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HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d, 1e)
Insurance Contracts and Coverage § 126-- Actions--Contractual Limitation of Actions Provision--
Policy to Indemnify Television Network for Costs Due to Actor's Illness.
In an action for declaratory relief, breach of contract, and breach of the covenant of good faith
and fair dealing brought by a major television network against the network's insurer, which denied
coverage under an indemnification policy for production costs incurred when a star of a show
was absent due to her sister's illness, the trial court properly granted summary judgment to the
insurer based on the one-year limitation of actions provision in the policy. Cast insurance of the
type included in this policy is miscellaneous insurance (Ins. Code, § 120), not disability insurance
(Ins. Code, § 106). In addition, the network made no showing that mandatory statutory provisions
for disability policies (Ins. Code, §§ 10350.1-10350.12) were included in the policy. Further, none
of the declarations submitted by the network in opposition to defendant's motion stated that the
network understood the policy to be a disability policy, or that the omission of the statutorily
mandated provisions was the fault of the insurer. Because the policy was not a disability policy,
the three-year statute of limitations set out in Ins. Code, § 10350.11, did not apply. And, since there
was nothing inherently unreasonable about the contractual limitation, it was not void as against
public policy.


(2)
Insurance Contracts and Coverage § 68--Coverage of Contracts-- Disability Insurance.
Disability insurance is generally classified as first party insurance which provides coverage for
loss or damages sustained directly by the insured.


(3)
Insurance Contracts and Coverage § 13--Rules in Aid of Interpretation of Contracts--As Affected
by Intent of Parties.
While insurance contracts have special features, they are still contracts to which the ordinary rules
of contractual interpretation apply. The fundamental goal of contractual interpretation is to give
effect to the mutual intention of the parties. If contractual language is clear and explicit, it governs.
On the other hand, if the terms of a promise are in any respect *1077  ambiguous or uncertain,
it must be interpreted in the sense in which the promisor believed, at the time of making it, that
the promisee understood it. This rule, as applied to a promise of coverage in an insurance policy,
protects not the subjective beliefs of the insurer but, rather, the objectively reasonable expectations
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of the insured. Only if this rule does not resolve the ambiguity does a court then resolve it against
the insurer.


(4)
State of California § 10--Attorney General--Opinions.
Opinions of the Attorney General are not binding on the courts, though they are entitled to
considerable weight.


(5)
Courts § 38--Decisions--Stare Decisis.
A case is not authority for a proposition not discussed.


(6a, 6b)
Insurance Contracts and Coverage § 40--Avoidance of Policy-- Waiver and Estoppel--Of Right to
Assert Contractual Limitation of Actions Provision.
In an action for declaratory relief, breach of contract, and breach of the covenant of good faith
and fair dealing brought by a major television network against the network's insurer, which denied
coverage under an indemnification policy for production costs incurred when a star of a show
was absent due to her sister's illness, the insurer did not waive the right to enforce the one-year
limitation of actions provision in the policy by either continuing to investigate the network's claim
after the expiration of the one-year period or by failing to inform the network that it would assert
a timeliness defense. The network did not provide a formal response to the insurer's denial of
coverage until some 19 months later. The limitations period required suit to be brought within one
year of the occurrence causing loss or damage. Even after allowing for tolling before the denial of
coverage, by the time the network wrote to the insurer, the claim had been barred for months. The
network could not escape the effect of the limitations provision by relying on the insurer's actions
occurring months after the claim was barred. Also, since there was no showing of detrimental
reliance by the network, the insurer was not estopped from raising the limitations defense.


[See Croskey et al., Cal. Practice Guide: Insurance Litigation 3 (The Rutter Group 1998) ¶ 12:1141
et seq.]


(7)
Insurance Contracts and Coverage § 40--Avoidance of Policy--Waiver and Estoppel.
Waiver is the intentional relinquishment of a known right after knowledge of the facts. The burden
is on the party *1078  claiming a waiver of a right to prove it by clear and convincing evidence
that does not leave the matter to speculation, and doubtful cases will be decided against a waiver.
The waiver may be either express, based on the words of the waiving party, or implied, based on
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conduct indicating an intent to relinquish the right. The general rule is that an insurer's denial of
coverage on one ground does not waive grounds not stated in the denial unless there is clear and
convincing evidence to suggest otherwise. In order to establish waiver, an insured is required to
present evidence that the insurer either intentionally relinquished the right, or that its acts were
so inconsistent with an intent to enforce the right as to induce a reasonable belief that such right
has been relinquished.


(8)
Insurance Contracts and Coverage § 141--Bad Faith Actions--By Injured Person Against Insurer--
Defenses--Contractual Limitation of Actions Provision-- Exemption.
In an action for breach of the covenant of good faith and fair dealing brought by a major television
network against the network's insurer, which denied coverage under an indemnification policy
for production costs incurred when a star of a show was absent due to her sister's illness, the
trial court properly granted summary judgment to the insurer based on the one-year limitation of
actions provision in the policy. There is an exemption from a contractual limitations clause for this
particular cause of action, but it applies only when the events constituting bad faith occur after
initial policy coverage. Since the network's complaint alleged bad faith in the denial of the claim
in the first instance and sought policy benefits, this bad faith action was on the policy and the
limitations provision applied.


COUNSEL
Frederick F. Mumm and Jonathan D. Avila for Plaintiff and Appellant.
Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone, Bruce M. Warren and Leon J. Gladstone
for Defendant and Respondent.


EPSTEIN, Acting P. J.


The issue in this appeal is the applicable statute of limitations for an action on an insurance policy
issued by Fireman's Fund Insurance Company (Fireman's) to indemnify CBS Broadcasting Inc.
(CBS). *1079  CBS claims that it incurred extra production costs on a television series due to
the inability of one of its stars to work because of illness. The outcome on appeal depends on
whether the policy at issue is one for disability insurance. If it is, the three-year limitations period
of Insurance Code section 10350.11 controls. (All statutory references are to the Insurance Code
unless otherwise indicated.) If it is not, the one-year limitations provision of the policy controls,
and the trial court properly awarded summary judgment to Fireman's on the basis of this defense.
We conclude that the policy is not a disability policy. We find no basis for reversal in CBS's other
arguments, and affirm the ensuing judgment.


Factual and Procedural Summary
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Fireman's issued a policy of insurance to CBS. The coverage period was March 19, 1993, to March
19, 1996. The policy covered certain television series produced by CBS, including Dr. Quinn,
Medicine Woman (Dr. Quinn). Section I of the policy provided $10 million in cast coverage.
Paragraph I of that section provided: ”We agree to pay to you such loss ... as you shall directly and
solely sustain by reason of any covered person in connection with an insured production, being
necessarily prevented by their death, injury or sickness, occurring during the term of the insurance
afforded by this Section, from commencing or continuing or completing their respective duties or
performance(s) in an insured production.“


It is undisputed that the policy contained a limitation of actions provision: ”No action against us
may be brought unless you have complied with all of the provisions of this policy and the action
is started within one (1) year after the occurrence causing the loss or damage.“ ”Loss“ as used in
the cast coverage portion of the policy ”shall mean any extra expenditure (as defined in Insurable
Production Cost) you incur in completing principal photography of an insured production over
and above the expenditure which, but for the happening of any one or more of the occurrences
specified in Paragraph I would have been incurred in completing said principal photography.“


On November 17, 1993, Robert Gros, senior vice-president, CBS Entertainment Productions,
wrote the Kalvin-Miller insurance firm to inform Fireman's of a claim against the policy. The claim
arose out of an interruption in production of Dr. Quinn resulting from the illness and consequent
absence of Jane Seymour, who played the title character, commencing on or about October 6, 1993.
The letter explained that Ms. Seymour received word on October 6 that her sister was seriously ill
in London, and she then flew to London to be with her sister. This occurred during the production
schedule for the second season of Dr. Quinn. *1080


On January 5, 1994, Denise Dimin, Fireman's assistant claims manager, entertainment, responded
to Mr. Gros's letter. In her letter, Ms. Dimin stated that the November 17, 1993, letter from CBS
was the first notice received by Fireman's of the claim and suggested that Fireman's might have
been prejudiced by the delay in making the claim. She referred to portions of the policy requiring
immediate notification of any claim. Ms. Dimin also stated that it appeared that the loss was not
covered because Ms. Seymour had not had a timely precoverage physical examination as required
by the policy. Ms. Dimin also wrote: ”[T]he unavailability of a covered person, even in those
circumstances in which all policy conditions have been complied with, should not be construed as
the unavailability of a member of the covered person's family.“ Based on these factors, Ms. Dimin
concluded that there was no coverage for the loss.


Apparently there were discussions regarding the claim among CBS personnel, representatives of
the Kalvin-Miller Insurance Agency, and others. On July 18, 1995, Ms. Dimin wrote to Dennis
D'Oca of CBS in New York in response to his request that the denial of coverage be reviewed. Ms.
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Dimin said that Fireman's considered the claim to be closed. Ms. Dimin explained that she had
retrieved the file and reviewed it, and concluded that coverage was properly declined.


On August 11, 1995, Robert Emigh of CBS responded to Ms. Dimin's January 5, 1994, letter. He
asserted that the claim was for Ms. Seymour's illness, rather than for her sister's. He also said CBS
gave proper notice, and attached a copy of a letter dated October 12, 1993, in which CBS notified
the Kalvin-Miller agency of the claim. He also responded to the other reasons given by Ms. Dimin
for denying coverage.


Ms. Dimin wrote to Mr. Emigh on October 2, 1995, saying that she had again reviewed the
claim, and had a coverage question concerning the timing of production in relation to the medical
examinations given Ms. Seymour because the policy required an examination of covered persons
not more than 30 days prior to the start date of the covered person's work. To resolve this question,
Ms. Dimin asked for complete production schedules for all four seasons of all episodes produced
for Dr. Quinn.


On November 6, 1995, Ms. Dimin wrote to Mr. Emigh again, saying that she had received no
response to her letter of October 2, and saying that she assumed he was still attempting to respond
to her requests.


Mr. Emigh met with his supervisor, Jerry Brandt, and assisted him in gathering materials to respond
to Ms. Dimin's request. On November 14, *1081  1995, Mr. Brandt wrote to Ms. Dimin, providing
a sample of the production schedule information available and asking if this would meet her
needs. Mr. Brandt explained that if this material was satisfactory, he would provide it for the entire
production life of Dr. Quinn. Following a telephone conversation between Mr. Brandt and Ms.
Dimin, Mr. Brandt wrote to Ms. Dimin again on December 7, 1995, sending her the shooting
schedules for Dr. Quinn, showing the actual dates of production of each of the 40 episodes of Dr.
Quinn produced in the first and second seasons. On January 4, 1996, Ms. Dimin sent Mr. Brandt
a facsimile transmission requesting additional information about the production schedule for the
third season of Dr. Quinn.


On January 5, 1996, CBS sued for declaratory relief, breach of contract and breach of the covenant
of good faith and fair dealing. Fireman's answered the complaint. One of its affirmative defenses
was that CBS had failed to comply with the one-year limitation of actions provision in the policy.


Fireman's moved for summary judgment, or in the alternative, summary adjudication based on
CBS's failure to comply with the contractual limitations of action period. It argued that the loss
commenced on October 6, 1993, the claim was made on November 17, 1993, denied on January
5, 1994, and the complaint was not filed until January 5, 1996. CBS opposed the motion, arguing
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that section 10350.11, which pertains to disability policies, sets a three-year statute of limitations
which controls and renders the contractual limitations period unenforceable.


The trial court granted the motion, finding the action was time-barred under the contractual
limitations provision. CBS filed a timely appeal.


Discussion


I
(1a) As we have stated, the primary question is whether the policy at issue is a disability policy
under California law. If it is, it is governed by the three-year statute of limitations set out in section
10350.11 and the lawsuit was timely. 1  We conclude that it is not and that the trial court properly
granted summary judgment based on the one-year contractual limitations period. *1082


1 Section 10350.11 provides: ”Legal Actions: No action at law or in equity shall be brought
to recover on this policy prior to the expiration of 60 days after written proof of loss has
been furnished in accordance with the requirements of this policy. No such action shall be
brought after the expiration of three years after the time written proof of loss is required to
be furnished.“


Section 100 lists the various classes of insurance available in California, including disability
insurance and miscellaneous insurance. Cast insurance of the type provided under the policy in this
case is included in the definition of miscellaneous insurance: ”Miscellaneous insurance includes
insurance ... under an open policy indemnifying the producer of any motion picture, television, ...
or similar production, ... against loss by reason of the interruption, postponement, or cancellation
of such production ... due to death, accidental injury, or sickness preventing performers, ... from
commencing or continuing their respective performance or duties; ... “ (§ 120.)


Disability insurance is defined in the statute: ”Disability insurance includes insurance appertaining
to injury, disablement or death resulting to the insured from accidents, and appertaining to
disablements resulting to the insured from sickness.“ (§ 106.) Sections 10350.1 through 10350.12
set out provisions which must be included in every disability policy, unless different wording
is approved by the Insurance Commissioner. (§ 10350.) These mandatory provisions relate to
changes in the policy, time limits on certain defenses and incontestability clauses, grace periods,
reinstatement of the policy, notice of claim, claim forms, proof of loss, time of payment of claim,
payment of claims, physical examinations, limitation of actions, and change of beneficiary. (2)
Disability insurance is generally classified as first party insurance which provides coverage for
loss or damages sustained directly by the insured. (See Montrose Chemical Corp. v. Admiral Ins.
Co. (1995) 10 Cal.4th 645, 663 [42 Cal.Rptr.2d 324, 913 P.2d 878].)
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(1b) As Fireman's points out, CBS has made no showing that these mandatory provisions were
included in the policy. ( 3) ”While insurance contracts have special features, they are still contracts
to which the ordinary rules of contractual interpretation apply. [Citation.] The fundamental goal
of contractual interpretation is to give effect to the mutual intention of the parties. [Citation.] If
contractual language is clear and explicit, it governs. [Citation.] On the other hand, '[i]f the terms of
a promise are in any respect ambiguous or uncertain, it must be interpreted in the sense in which the
promisor believed, at the time of making it, that the promisee understood it.' [Citations.] This rule,
as applied to a promise of coverage in an insurance policy, protects not the subjective beliefs of the
insurer but, rather, 'the objectively reasonable expectations of the insured.' [Citation.] Only if this
rule does not resolve the ambiguity do we then resolve it against the insurer. [Citation.]“ (Bank of
the West v. Superior Court (1992) 2 Cal.4th 1254, 1264-1265 [10 Cal.Rptr.2d 538, 833 P.2d 545].)


(1c) CBS fails to meet Fireman's argument that this is not a disability policy. It presents a circular
argument: ”Contrary to Respondent's contention, a comparison of the insuring clause of the Policy
under which Appellant made the claim here at issue, and the definition of 'disability insurance'
*1083  contained in Cal. Insurance Code Section 106, shows that the Policy issued by Respondent
manifestly was one for 'disability insurance.' “ CBS points out that the claim here was for the
”injury or sickness“ of Ms. Seymour, and therefore, the claim was for ”disability insurance“ as
defined in section 106.


CBS argues that Fireman's failed to include the mandatory disability provisions in drafting the
policy, and should not profit from that violation of law. We have reviewed each of the declarations
submitted by CBS in opposition to the motion for summary judgment. None support an inference
that CBS held a reasonable expectation that the policy is for disability insurance. In fact, none of
the declarations state that CBS understood the policy to be a disability policy, or that the omission
of the statutorily mandated provisions was the fault of Fireman's. There is no evidence that the
policy at issue was intended to be a ”disability policy“ as defined in the Insurance Code. Without
such evidence, CBS's argument fails.


CBS also relies on an opinion by the Attorney General issued in 1945 concerning cast insurance. (6
Ops.Cal.Atty.Gen. 33 (1945).) But, as Fireman's points out, the opinion was issued before the 1951
amendment to section 120, which included cast insurance within the definition of miscellaneous
insurance, rather than as disability insurance. (4) ” [O]pinions of the Attorney General are not
binding, though they are entitled to considerable weight. [Citation.] More important, however, is
that the opinion is not persuasive because it was given in a different context than we face. “ (Andres
v. Young Men's Christian Assn. (1998) 64 Cal.App.4th 85, 90 [74 Cal.Rptr.2d 788].) ( 1d) We do
not find the reasoning of the Attorney General to apply, under present law, particularly since the
policy does not contain the provisions which must be included in every disability policy.
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CBS also cites section 121, which provides: ”Except as otherwise stated, the enumeration in this
chapter of the kinds of insurance in a particular class does not limit any such kind to any one
of such particular classes, inasmuch as the classification of similar insurance may vary with the
subject matter, risk, and connected insurances; but the fact that similar kinds of insurance occur in
different classes does not extend or change the scope of any such class.“ This statute does not aid
CBS because, as we have discussed, there is no showing of intent that the contract be considered
a disability, rather than cast insurance, policy.


CBS failed to raise a triable issue of material fact as to whether the policy here is a disability policy
governed by the longer three-year statute of limitations. We turn to its other arguments concerning
the validity of the contractual one-year limitation. *1084


II
CBS argues that the contractual provision is void because it is against public policy. It cites the
principle that insurance policies are to be construed in favor of coverage, and that the insurer has
the burden of proving contractual limitations on coverage.


To support its argument that the limitations provision in the policy is contrary to public policy, CBS
distinguishes a line of authority cited by Fireman's regarding the validity of one-year limitation of
action provisions in property insurance policies. These provisions are mandated by section 2071,
which sets the standard form of fire insurance policies in California. We agree with Fireman's that
cases analyzing policy limitations which are mandated by statute are of little help in construing a
strictly private, contractual limitations period in an area where there is no such mandate.


CBS also relies on Frazier v. Metropolitan Life Ins. Co. (1985) 169 Cal.App.3d 90 [214 Cal.Rptr.
883]. But Frazier makes no reference to the fire policy provisions of section 2071 reaching its
conclusion that the contractual limitations provision before it was reasonable, and that section
2071 is not applicable to nonproperty casualty claims. (5) A case is not authority for a proposition
not discussed. (Mitchell, Silberberg & Knupp v. Yosemite Ins. Co. (1997) 58 Cal.App.4th 389, 395,
fn. 5 [67 Cal.Rptr.2d 906].)


(1e) In essence, CBS's public policy argument is simply a reiteration of its argument that this
is a disability policy controlled by the limitations period set out in section 10350.11. It argues:
”[T]he determinative factor must be the strong public policy expressed by Insurance Code section
10350.11 that the period in which to bring actions on claims arising from medical disabilities not
be limited to any period shorter than three years.... Hence, even if CBS' claim is not deemed to be
a claim to which the three-year provision of Section 10350.11 directly applies, the close analogy
between CBS' claim and the 'disability' claims indisputably governed by Section 10350.11 requires
that the one-year provision of Fireman's Policy may not be deemed 'reasonable' or in conformance
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with California public policy.“ Based on this reasoning, CBS argues that the trial court erred in
granting summary judgment based on the one-year contractual limitations period.


We do not find this reasoning persuasive. There is nothing inherently unreasonable about the
contractual limitation. *1085


III
(6a) CBS argues that Fireman's waived the right to enforce the limitations provision because it
told CBS that it was continuing to investigate CBS's claim after the expiration of the one-year
period. During the investigation of the claim, Fireman's did not inform CBS that it would assert
a timeliness defense.


(7) ”Case law is clear that ' “[w]aiver is the intentional relinquishment of a known right after
knowledge of the facts.” [Citations.] The burden ... is on the party claiming a waiver of a right
to prove it by clear and convincing evidence that does not leave the matter to speculation, and
“doubtful cases will be decided against a waiver” [citation].' [Citations.] The waiver may be either
express, based on the words of the waiving party, or implied, based on conduct indicating an intent
to relinquish the right. [Citation.]“ (Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 31
[44 Cal.Rptr.2d 370, 900 P.2d 619].)


The general rule is that denial of coverage on one ground does not waive grounds not stated in
the denial unless there is clear and convincing evidence to suggest otherwise. (Waller v. Truck
Ins. Exchange, Inc., supra, 11 Cal.4th at p. 31.) In order to establish waiver, CBS was required to
present evidence that Fireman's either intentionally relinquished the right to enforce the limitations
period, or that its acts were ” 'so inconsistent with an intent to enforce the right as to induce a
reasonable belief that such right has been relinquished.' [Citation.]“ (11 Cal.4th at pp. 33-34.)


(6b) Here, Fireman's denied the claim in Ms. Dimin's letter of January 5, 1994. In July 1995,
in response to CBS's request for a review of the claim, Ms. Dimin said that the claim had been
considered closed by Fireman's, but that she had reviewed the file and concluded that coverage
had been properly declined.


CBS did not provide a formal response to the January 1994 denial of coverage until August 11,
1995, some 19 months later. The limitations period required suit to be brought within one year
of the occurrence causing loss or damage, which was October 6, 1993. After allowing for tolling
before the denial of coverage, by the time CBS wrote to Fireman's in August 1995, the claim had
been barred for months. CBS cannot escape the effect of the limitations provision by relying on
Fireman's actions occurring months after the claim was barred. (See Love v. Fire Ins. Exchange
(1990) 221 Cal.App.3d 1136, 1151 [271 Cal.Rptr. 246].) There was no showing of waiver by
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Fireman's during the year in which CBS could have brought suit *1086  nor is there any assertion
that tolling was renewed during the further correspondence between Fireman's and CBS.


CBS argues that it made efforts to gather production scheduling information in response to Ms
Dimin's request in October 1995. CBS does not explicitly raise a claim of estoppel. If estoppel
is what is meant by this argument, it still must fail. ”[P]roof of estoppel requires a showing of
detrimental reliance by the injured party.“ (Waller v. Truck Ins. Exchange, Inc., supra, 11 Cal.4th
at p. 34.) There was no showing of detrimental reliance by CBS before the limitations period ran.


IV
CBS argues that the limitations provision should not be enforced because it was not ”conspicuous,
clear and plain.“ We disagree. We have examined the policy and found that the provision is clearly
set out.


V
(8) Finally, CBS argues that the limitations provision should not be applied to bar its cause of
action for breach of the implied covenant of good faith and fair dealing. It relies upon Frazier v.
Metropolitan Life Ins. Co., supra, 169 Cal.App.3d 90 and Murphy v. Allstate Ins. Co. (1978) 83
Cal.App.3d 38 [147 Cal.Rptr. 565].


We rejected a similar argument in Velasquez v. Truck Ins. Exchange (1991) 1 Cal.App.4th
712, 719-721 [5 Cal.Rptr.2d 1]. We followed Lawrence v. Western Mutual Ins. Co. (1988) 204
Cal.App.3d 565 [251 Cal.Rptr. 319] and Abari v. State Farm Fire & Casualty Co. (1988) 205
Cal.App.3d 530 [252 Cal.Rptr. 565]: ”The Lawrence and Abari decisions evince a trend by the
appellate courts to limit the exemption from the limitations clause set forth in Murphy and Frazier
to the facts of those cases. [Citations.] That exemption applies only where the events constituting
bad faith occur after initial policy coverage. Where denial of the claim in the first instance is the
alleged bad faith and the insured seeks policy benefits, the bad faith action is on the policy and the
limitations provision applies.“ (Velasquez v. Truck Ins. Exchange, supra, 1 Cal.App.4th at p. 721.)


CBS's complaint alleges that Fireman's breached the covenant of good faith and fair dealing by
refusing to pay benefits under the policy, refusing to make adequate investigation and by failing
to provide a justifiable basis for denying coverage. This cause of action is on the policy and is
barred by the limitations period. *1087


Disposition
The judgment is affirmed.
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Hastings, J., and Curry, J., concurred. *1088
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224 Cal.App.3d 897, 274 Cal.Rptr. 191


CALIFORNIA UNION INSURANCE COMPANY, INC., et al., Plaintiffs and Appellants,
v.


POPPY RIDGE PARTNERS et al., Defendants and Appellants.


No. D009243.
Court of Appeal, Fourth District, Division 1, California.


Oct. 18, 1990.


[Opinion certified for partial publication. 1 ]


1 Pursuant to California Rules of Court, rule 976.1, this opinion is certified for publication
with the exception of the section entitled Facts and part A of the section entitled Discussion.


SUMMARY


Under a reservation of rights, insurer paid $720,000 to its insured, a partnership engaged in a
cogeneration project producing electricity from natural gas fueled generators, after a gas well
failure which was an insured-against risk under the policies. The insurer appealed the adverse
judgment in its action to recover the funds paid. The insured cross-appealed from the portion of the
judgment that granted the insurer salvage value in the amount of $200,000 pursuant to a provision
in the insurance contract, asserting that the claim for salvage value was barred because the insurer
failed to reserve any rights based on salvage value at the time it made payment to the insured, and
that the claim was barred under the one-year contractual limitation period in the policy. (Superior
Court of San Diego County, No. 582373, Vincent P. Di Figlia, Judge.)


The Court of Appeal affirmed. It held that the trial court did not err in granting the insurer salvage
value. The insurer had adequately reserved its rights under the policy to seek salvage value. Letters
from the insurer specifying certain policy provisions as a basis for exercising a reservation of rights
did not preclude the insurer from claiming whatever rights it had under other policy provisions
regarding its rights to salvage value, and language in the letters accompanying the payment to the
insureds stated that it was not the insurer's intent to waive “any rights.” (Opinion by Todd, J., with
Wiener, Acting P. J., and Work, J., concurring.) *898


HEADNOTES



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003636&cite=CASTMR976.1&originatingDoc=I134cf0c9fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





California Union Ins. Co. v. Poppy Ridge Partners, 224 Cal.App.3d 897 (1990)
274 Cal.Rptr. 191


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 63--Fire and Other Casualty Insurance--Insurer's Reservation
of Rights--Insurer's Claim for Salvage Value.
In an action by an insurer to recover proceeds paid under a reservation of rights to its insured,
a partnership engaged in a cogeneration project producing electricity from natural gas-fueled
generators, after a gas well failure, the trial court did not err in granting the insurer salvage value
in the amount of $200,000 pursuant to a provision in the insurance contract. The insurer had
adequately reserved its rights under the policy to seek such salvage value. Letters from the insurer
specifying certain policy provisions regarding the exclusion of loss resulting from the insured's
willful acts as a basis for exercising a reservation of rights did not preclude the insurer from
claiming whatever rights it had under other policy provisions regarding its rights to salvage value.
Moreover, language in the letters accompanying the payment to the insureds stated that it was not
the insurer's intent to waive “any rights.”


(2)
Insurance Contracts and Coverage § 126--Actions--Insurer's Claim for Salvage Value--
Applicability of Contractual Limitations.
In an action by an insurer to recover proceeds paid under a reservation of rights to its insured,
a partnership engaged in a cogeneration project producing electricity from natural gas fuel
generators, after a gas well failure, the trial court did not err in granting the insurer salvage value
in the amount of $200,000 pursuant to a provision in the contract. The salvage value claim was not
barred by a one-year contractual limitation period in the insurance policy, even though the well
stopped producing in September 1985, the insurer made its last payment under the reservation
of rights in January 1986, and the action was not commenced until March 1987. The trial court
correctly interpreted the policy's language concerning the time for commencement of an action,
“Twelve (12) months next after discovery by the insured of the occurrence which gives rise to the
claim,” as indicating the limitation period applied only to claims by the insured and not to claims
by the insurer.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 529; Am.Jur.2d, Insurance, § 1879 et seq.]


(3)
Insurance Contracts and Coverage § 126--Actions--Necessity of Pleading Contractual Limitations
As Affirmative Defense.
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A contractual limitations period in an insurance policy should be treated the *899  same as a
statutory limitations period and must be pled as an affirmative defense in an action on the policy
or it will be deemed waived.


(4)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defense--Insurer's Claim for
Salvage Value--Commencement of Limitations Period.
Under an insurance policy providing that in the event of a loss the salvage value of any equipment
would accrue to the insurer's benefit to the extent of the loss suffered by the insured, if the insurer
made payments to the insured under a reservation of rights, the extent of the insurer's loss is not
determined until the insurer's duty to pay on the loss is determined. Thus, in an action by the insurer
to recover payment made under such a reservation of rights, any limitation period applicable to
the insurer's claim did not commence running until there was a judgment on the coverage issue.


COUNSEL
Mendes & Mount, Donald K. Fitzpatrick and Charles G. Carluccio for Plaintiffs and Appellants.
Muns, Mehalick & Lynn, M. Richardson Lynn, Jr., and James D. Crosby for Defendants and
Appellants.


TODD, J.


After a trial by the court sitting without a jury, California Union Insurance Company, Inc., and
Allianz Underwriters, Inc., (collectively, Cal Union) appeal an adverse judgment in their action to
recover approximately $720,000 paid under a reservation of rights to Cal Union's insured, Poppy
Ridge Partners (Partners), a partnership engaged in a cogeneration project producing electricity
from natural gas fueled generators. The $720,000 was paid after a gas well failure which was the
risk against which Cal Union had issued two identical policies of insurance.


Partners cross-appeals from a portion of the judgment awarding Cal Union salvage value in the
amount of $220,000 pursuant to a provision in the insurance contract. *900


Cal Union contends no evidence exists to support the trial court's decision that Partners did not
fail to disclose conditions which affected the risk; the court erred prejudicially in failing to find
on several material issues; the judgment in its favor against Partners should include the individual
members of the partnership; and the court erred in limiting the testimony of Cal Union's expert.
Finding no merit in these contentions, we affirm the judgment against Cal Union.


In its cross-appeal Partners contends Cal Union's claim for salvage value is barred because they
failed to reserve any rights based on salvage value at the time of payment to the insured and because
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of the passage of time in excess of the one-year contractual limitation period contained in the
policies. Concluding these contentions are unmeritorious, we affirm the judgment against Partners.


Facts *


* See footnote 1, ante, page 897.


. . . . . . . . . . .


Discussion


A. Cal Union's Appeal *


* See footnote 1, ante, page 897.


. . . . . . . . . . .


B. Partners' Cross-appeal


I
(1) Partners contends Cal Union's claim for salvage value is barred because they failed to reserve
any rights based on the salvage value at the time of payment to Partners. Partners' argument is
that since the letters setting forth a reservation of rights stated “an identical basis for the payment
under a reservation of rights, namely, a stated policy exclusion pertaining to the insured's 'willful
acts' and a separate exclusion for withdrawal by the insured of gas resource in excess of 669,000
cubic feet per day,” Cal Union is not entitled to make a claim for salvage value as provided for
in the policies. 7  *901


7 Paragraph 19 in the policies provides: “... In the event of a partial or total loss, any salvage
value of the equipment shall first accrue to the benefit of the Company to the extent of loss
incurred by the Company. However, any equipment required for the operation of the facility
shall not be subject to salvage.” (Italics added.)
Other pertinent policy provisions read:
Paragraph 6a, page 2: “Project or Facility means the property supplied and/or installed as
shown in the Schedule.”
Paragraph 3, page 1 (Schedule): “Project Description & Location: ”Electric power generation
from two 700 kilowatt natural gas-fired generators using gas resource from the Poppy Ridge
No. 4 gas well located 15 miles south of Sacramento, California.“
Contrary to Cal Union's argument, we view the record as reflecting Partners adequately
raised the issue in its motion in limine No. 1 argument seeking to apply the McLaughlin case,
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cited post, and stating, among other things, ”plaintiffs should be precluded from even relying
upon these additional contract bases for seeking recovery from defendants.“


The letters accompanying Cal Union's three payments contained the following language pertaining
to a reservation of rights: ”[P]lease be aware that by tendering these checks the insurance
companies do not waive, surrender, and/or in any way impair the right they have to deny coverage
on the above-described policies .... Without either party having to waive, surrender, or violate
any rights or legal positions which they may have, the insurers in good faith are advancing the
checks enclosed herein in order for the insured to maintain its loan and to prevent any adverse
consequences to the insured while the insurance companies complete their investigation of the
facts and circumstances of this loss .... [¶] It Is the Intent of the Insurance Companies That Neither
the Insured Nor the Insurance Companies Waive, Surrender and/or in Any Way Impair Any Rights
Which Each Respectively Possess at This Time.“ (Nov. 26 and Dec. 23, 1985, letters, pp. 1-2 and
3.)


The November 26, and December 23, 1985, letters contain a section entitled ” Basis of Reservation
of Rights,“ followed by text reading in part:


“The insurance policy issued to insured, Poppy Ridge Partners provides as follows:


“ '7. Exclusions: The Company shall not be liable hereunder for loss caused by or resulting from:


“ 'a. the Insured's willful acts;


“ '


. . . . . . . . . . .
“ 'x. withdrawal by the Insured of gas resource in excess of 669,000 cubic feet per day.' ”


The January 30, 1986, letter contains a sentence reading, “We continue to believe that the insured
has violated the contract and there is no coverage under the above stated policies.” *902


Partners's argument fails to distinguish the concept of what rights were reserved from the concept
of what was the basis of the reservation of rights. To make its point Partners mixes those concepts
together and states a non sequitur. It does not follow logically or otherwise that because Cal Union
stated certain policy provisions as bases for exercising a reservation of rights, they may not claim
whatever rights they have under other provisions of the policies. The cases Partners cites do not
stand for that proposition. (See Insurance Co. of the West v. Haralambos Beverage Co. (1987) 195
Cal.App.3d 1308, 1322-1323 [241 Cal.Rptr. 427]—[existence of an understanding that insured
would reimburse insurer in noncoverage situation for defense costs is a factual question barring
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summary judgment for insurer]; St. Paul Mercury Ins. Co. v. Ralee Engineering Co. (9th Cir.
1986) 804 F.2d 520, 522—[affirming a judgment denying insurer defense costs in no coverage
situation where facts suggested there was an understanding insurer would not seek reimbursement
of those costs]; McLaughlin v. Connecticut General Life Ins. Co. (N.D.Cal. 1983) 565 F.Supp.
434, 450-453—[insurer's unreasonable interpretation of coverage clause of policy and failure to
make an adequate investigation prevent it from later raising another basis for denial of claim and
entitle insured to judgment on breach of contract cause of action].)


The above-quoted portions of the letters, particularly the capitalized last sentence of each of the
first two letters referring to “any rights,” adequately reserved Cal Union's rights under the policies
including the right to seek salvage value. (See St. Paul Mercury Ins. Co. v. Ralee Engineering Co.,
supra, 804 F.2d 520, 522.)


II
(2) Partners next contends Cal Union's salvage value claim is barred by the one-year contractual
limitation period contained in the policies 8  since the well in question stopped producing in
September 1985, Cal Union made its last payment under reservation of rights in January 1986 and
the action was not commenced until March 1987.


8 The policies contain the following provision in a section labeled “Conditions”:
“No suit, action or proceeding for the recovery of any claim under this policy shall be
sustainable in any court of law or equity unless the same be commenced within twelve (12)
months next after discovery by the insured of the occurrence which gives rise to the claim,
provided however, that if by the laws of the state within which this policy is issued such
limitation is invalid, then any such claims shall be void unless such action, suit or proceeding
be commenced within the shortest limit of time provided by the laws of such state.”


When the trial began, Partners objected to the introduction of any evidence by Cal Union based
on the one-year contractual limitation period in *903  the policies. The trial court overruled the
objection for the stated reasons that the contractual limitation clause relates to claims under the
policy by the insured and Partners did not allege the “statute of limitations” as an affirmative
defense.


We uphold the trial court's determination. The trial court correctly interpreted the phrase “twelve
(12) months next after discovery by the insured of the occurrence which gives rise to the claim”
as indicating the limitation period applies only to claims by the insured. In referring to the event
which triggers coverage under policies of insurance, i.e., an “occurrence,” and to discovery “by
the insured,” not by the insurer, the phrase is reasonably to be read as disclosing the signatories'
intent that the 12-month limitation applies only to any claim under the policy by the insured. Thus,
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we hold the limitations period cannot be applied to a claim by the insurer as well as a claim by
the insured.


(3) Even assuming the contractual limitation in the policy has application to the insurer, the trial
court was correct in ruling the insured may not successfully assert the running of the contractual
limitations period without pleading it as an affirmative defense. Although Partners argues it was not
required to plead the bar, Partners advances no substantive, convincing reason for distinguishing
it from a statutory limitations period which is a personal privilege affecting the remedy only and
waivable in advance, by contract, or by failure to plead it. (See 3 Witkin, Cal. Procedure (3d
ed. 1985) Actions, § 314, p. 345.) Since the limitations period we consider is a bargained-for
contractual one, it is more personal than a statutory period of limitations. For some purposes
contractual and statutory limitations periods have been treated similarly. (See Lawrence v. Western
Mutual Ins. Co. (1988) 204 Cal.App.3d 565, 573 [251 Cal.Rptr. 319].) We conclude the contractual
limitations period should be treated the same as a statutory one, as an affirmative defense that must
be pled as such or is waived. Partners's general denial that Cal Union performed the conditions of
the insurance contracts is not sufficient to preserve the defense.


(4) Again assuming the contractual limitation period in the policy has application to the insurer,
under the facts of this case the 12-month period did not run. This is because “the extent of the
loss incurred by the Company” 9  is not determined in cases such as this (when the insurer makes
payments under a reservation of rights) until the insurer's duty to pay on the loss is established.
Until that determination is made, thus fixing the extent of loss incurred by the insurer, the insurer
has no claim on any salvage. *904  Here, the judgment on the coverage issue is the event which
commences the running of the limitations period in the policy, assuming it could be applied to
the insurer.


9 The salvage value clause reads in part: “In the event of a partial or total loss, any salvage
value of the equipment shall first accrue to the benefit of the Company to the extent of loss
incurred by the Company.” (Italics added.)


The trial court did not err in denying Partners the contractual limitations defense.


Disposition
Judgment affirmed. Each party to bear its own costs on appeal.


Wiener, Acting P. J., and Work, J., concurred. *905


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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206 Cal.App.2d 386, 23 Cal.Rptr. 851, 6 A.L.R.3d 1190


BOB CAPEHART, Plaintiff and Appellant,
v.


WALTER M. HEADY, Defendant and Respondent.


Civ. No. 20179.
District Court of Appeal, First District, Division 1, California.


Aug. 2, 1962.


HEADNOTES


(1a, 1b)
Landlord and Tenant § 254--Remedies of Tenant--Complaint-- Demurrer.
It was proper to sustain, without leave to amend, a demurrer to lessee's complaint against lessor,
based on an alleged breach of the lease, where the lease required lessee to assert a claim arising out
of the lease, or base a defense arising out of the lease, within a specified time, where it appeared
that such time had elapsed before the action was commenced, and where the complaint failed to
allege matters tending to show that the limitation was unreasonable or imposed on lessee, or gave
an undue advantage to lessor.


(2)
Limitation of Actions § 7--Agreements as to Periods of Limitation.
A provision shortening a statute of limitations can be validly contracted, if the period is not, in
itself, unreasonable, or if the limitation is not so unreasonable as to show imposition or undue
advantage.


See Cal.Jur.2d, Limitation of Actions, § 7.


(3)
Limitation of Actions § 160--Questions of Law and Fact.
Whether a contractual period of limitation is in itself unreasonable is a question of law.


(4)
Limitation of Actions § 7--Agreements as to Periods of Limitation.
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The fact that a lessee loses business and income as a natural consequence of moving the business
on termination of his lease for his alleged breach is not a matter to be considered on the question
whether a limitation of action provision in the lease is reasonable.


(5)
Limitation of Actions § 7--Agreements as to Periods of Limitation.
The reasonableness of a limitation period in a lease must be determined as of the date of the lease.


(6)
Limitation of Actions § 7--Agreements as to Periods of Limitation.
There is nothing unreasonable in a lease provision requiring lessee, as an operator of a service
station, to assert a claim for improper ouster within three months of the ousting.


(7)
Limitation of Actions § 7--Agreements as to Periods of Limitation.
The fact that a contractual limitation period operates on the claims of only one party to the contract
does not make the period unreasonable.


(8)
Limitation of Actions § 7--Agreements as to Periods of Limitation.
The fact that a lease is of a service station does not render a provision requiring lessee to make a
claim or assert a defense within three months unreasonable. *387


SUMMARY


APPEALS from a judgment of the Superior Court of Mendocino County and from an order
sustaining a demurrer to the second amended complaint without leave to amend. Lilburn Gibson,
Judge. Judgment affirmed; appeal from order dismissed.


Action for breach of a written lease of real property. Judgment for defendant after demurrer to the
second amended complaint was sustained without leave to amend, affirmed.


COUNSEL
Jack C. Hamson for Plaintiff and Appellant.
Rawles, Nelson & Golden for Defendant and Respondent.
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Plaintiff appeals from a judgment entered upon an order sustaining demurrer without leave to
amend to plaintiff's second amended complaint, presenting as the sole question whether the
limitation provided in the lease for bringing an action is, as a matter of law, unreasonable. 1  (1a)
Defendant demurred to the second amended complaint on the ground that the complaint did not
state a cause of action in that it appeared that the alleged cause of action was barred by the
provisions of the lease upon which it was based. The court sustained the demurrer without leave
to amend.


1 Demurrers to the complaint and the first amended complaint were sustained with leave to
amend.


Record
The second amended complaint alleges that on October 12, 1955, the parties entered into a “seven
year written lease,” copy of which was attached to the complaint; 2  that plaintiff performed all the
conditions of the lease including the payment of rent, except as to conditions waived by defendant;
that on April 12, 1960, defendant served upon plaintiff the attached notice to quit and to vacate the
premises leased not later than May 14; “That the lease being for a two year term with an option for
five more years is a seven year lease ...”; that defendant had breached the lease for which breach
plaintiff sought damages.


2 No copy was attached. However, a copy was attached to the original complaint. Defendant
stipulated that it, as well as a copy of the notice to quit, hereinafter mentioned, be considered
as attached to the second amended complaint.


The lease states that it is for two years from October 12, 1955, “with option for 5 years.” There
is no allegation in *388  the complaint of renewal at the end of the two-year period, unless the
allegation that defendant permitted plaintiff to remain in possession and accepted rent for the period
until April 12, 1960 (approximately two and a half years after the two-year period ended) could
be considered to allege a renewal. The notice to quit refers to “your month-to-month tenancy.”
However, no question seems to be raised by the parties concerning this situation. The only question
discussed in the briefs is as to the effect of paragraph 12 of the lease providing the limitation period
hereinafter discussed.


Limitation of Action
Paragraph 12 of the lease provides: “Claims. Lessee agrees in consideration of Lessor's execution
of this lease that any claim or defense of any kind by Lessee based upon or arising in connection
with this lease or otherwise shall be barred unless asserted by Lessee by the commencement
of an action or the interposition of a defense within three (3) months after any inaction or in
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the occurrence of any action to which claim or defense relates. This provision shall survive any
termination of this lease however arising.” (Emphasis added.)


This action was filed November 21, 1960. The notice to quit was served April 12 over seven
months prior to the filing of the suit.


(2) The parties agree that under California law a provision shortening a statute of limitations
can be validly contracted, qualified, however, by the requirement that the period fixed is not in
itself unreasonable or is not so unreasonable as to show imposition or undue advantage. (See 31
Cal.Jur.2d, § 7, p. 435; Beeson v. Schloss (1920) 183 Cal. 618 [192 P. 292]; Tebbets v. Fidelity &
Casualty Co. (1909) 155 Cal. 137 [99 P. 501]; Ward v. System Auto etc. Garages, Inc. (1957) 149
Cal.App.2d Supp. 879 [309 P.2d 577].)


Thus, the real question to be determined here is whether the allegations of the complaint show that
the limitation is unreasonable. Plaintiff contends that this is a question of fact for the jury, while
defendant claims it is one of law for the court. (3) The question is one of law, namely, is the period
of limitation, in itself, unreasonable. See Tebbets v. Fidelity & Casualty Co., supra, 155 Cal. 137,
holding on demurrer that the contract limitation there considered was not in itself unreasonable. In
Ward v. System Auto etc. Garages, Inc., supra, 149 Cal.App.2d Supp. 879, a six months' limitation
was held reasonable as a matter of law. So was a three months' period in Beeson v. Schloss, supra,
183 Cal. 618, 622-624. There are *389  statutory limitations which are three months or shorter.
(Code Civ. Proc., §§ 341a and 349 1/2 (three months) § 341.5 (two months) and § 349 (1 month).)


(4) The allegations in the complaint which plaintiff contends show that the limitation in the lease
constitutes imposition, undue advantage, and unreasonableness follow.


1. Defendant was required to suspend his business to a large extent to find a new location and to
move his tools, machinery and supplies there. He lost customers because thereof, the revenue from
the business was reduced and his expenditures increased. His operating funds were so reduced
that he was unable to advance the court costs necessary to initiate this legal action within the
three months' period, which period is not long enough to enable a person to recoup his losses and
accumulate sufficient funds to start an action, as a business which has moved does not usually
operate with the same volume or efficiency for a while as it previously did.


It is obvious that such facts do not show that the three months' limitation is unreasonable. Financial
considerations of the kind set forth here, while possibly to be considered on the question of
damages, are not to be considered upon the question of limitation of action.


They, as well as the other reasons given by plaintiff for failing to recognize the limitation period,
are all such as may be the natural consequences of any change of business premises. A lessee
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should have them in mind, when breaching the terms of his lease. (5) Moreover, the determination
of the reasonableness of the limitation period in a lease must be made as of the date of the lease.
( 6) There is nothing unreasonable in requiring a service station lessee who claims to have been
improperly ousted to assert such claim within three months of the ousting.


2. Paragraph 12 “applies to any claim that Lessee might have against the Lessor arising from any
source and is not restricted to claims arising from the lease.” The reasonable intent of the parties
as appears from a reading of the lease is that the limitation bars only actions arising out of the
lease, and that the words “or otherwise” are to be disregarded. In any event, plaintiff's claim arises
out of the lease, and therefore if the “or otherwise” wording affects other claims, it is completely
irrelevant so far as this action is concerned.


3. Plaintiff interprets the clause as starting the limitation to run from the time of any breach by the
landlord rather than from the time when the tenant learns of the breach. *390  Assuming plaintiff's
interpretation to be correct, plaintiff cannot complain, since from the moment the notice to quit
was served upon him, the cause of action, if any, arose and plaintiff had notice. He waited over
seven months thereafter to file suit.


4. There is a lack of mutuality in that the shortened period applies only to the lessee and not to
the lessor. The agreement in Beeson v. Schloss, supra, 183 Cal. 618, 621, was similar to the lease
here in that the limitation applied to only one party. (7) It was there shown that the fact that a
contractual limitation period operates upon the claims of one party to the contract and not of the
other, does not make the period unreasonable. Particularly is this so in a lease, where without such
a reasonable limitation the lessor might have his property tied up for an unlimited period. As the
effect of the portion of the provision limiting the time for the lessee to defend against an action
brought by the lessor is not before us, we deem it unnecessary to determine what the legal situation
would be in the event that the lessor should bring an action against the lessee after the expiration
of the three months' period.


5. The parties negotiated for two months concerning a settlement and the withdrawal of the notice
after the notice to vacate was served. There is no allegation that any act of the defendant induced
plaintiff to believe that defendant would not rely on the limitation clause. At best, the alleged
negotiations would extend the time to sue, making some five months in all. Plaintiff did not sue
for over seven and a half months.


6. The contract was drafted by the lessor and presented on a “take it or leave it” basis because of
the lessor's superior bargaining position, and the sole purpose of the limitation is to give the lessor
unfair and unjustified protection against the lessee. The latter statement is, of course, a conclusion
not supported by facts. As to the “take it or leave it” argument, what is more of a “take it or leave
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it” contract, than the policy of insurance in which a six months' limitation (Tebbets v. Fidelity &
Casualty Co., supra, 155 Cal. 137) was upheld?


(8) 7. The lease was of a service station, the operation of which could not be easily or readily
moved because of the tools, equipment, etc. This fact in nowise would prevent the bringing of an
action within the time prescribed.


Frankini v. Bank of America (1939) 31 Cal.App.2d 666 [88 P.2d 790], is not applicable here. There
it was held that language on an “Authorization to Mail Statement and Vouchers” signed by the
depositor requiring notification of error within 10 days showed imposition and undue influence and
was therefore *391  unreasonable, primarily because the time from which the ten-day period began
to run was “fluctuating, vague and indefinite. This tie [time] is fixed in the following language:
'Within ten days after the expiration of the time covered by the statement.' An examination of the
statements admitted as exhibits here, fails to show any designation of the 'time covered by this
statement.' ” (Pp. 675-676.) Again, the court held that the placing in large type on the statement
of words referring to comparatively inconsequential matter instead of emphasizing the limitation
language constituted a “trap for the unwary.” In our case there is no such trap. Moreover, in
Frankini, the court held that a contract between a bank and customers, because of the quasi-public
nature of banking, should not be viewed in the same light as contracts in general. The limitation
clause in the lease, different than the situation in Frankini, was agreed to by plaintiff in entering
into the lease, and is clear and distinct.


(1b) None of the matters alleged in the second amended complaint tend to show that at the time
of the making of the lease or at the time of its alleged breach the three months limitation was
unreasonable or caused any imposition on plaintiff, or undue advantage to defendant.


Plaintiff's purported appeal from the order sustaining demurrer to the second amended complaint
without leave to amend is dismissed. The judgment is affirmed.


Sullivan, J., and Agee, J., *  concurred. *392
* Assigned by Chairman of Judicial Council.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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222 Cal.App.3d 1371, 272 Cal.Rptr. 387


CAREAU & CO., etc., et al., Plaintiffs and Appellants,
v.


SECURITY PACIFIC BUSINESS CREDIT, INC., et al., Defendants and Respondents.


No. B037626.
Court of Appeal, Second District, Division 3, California.


Aug. 17, 1990.


[Opinion certified for partial publication. * ]


* Pursuant to California Rules of Court, rules 976(b) and 976.1(a), this opinion is certified for
partial publication. The portion to be published follows.


SUMMARY


An individual and a corporation brought actions, consolidated for trial, against a lending institution
and one of its officers, alleging several parallel and nearly identical tort and contract causes of
action predicated on defendants' alleged breach of a commitment to make a loan to plaintiffs.
The complaints incorporated by reference two letters from defendants: the first stated several
conditions precedent that had to be satisfied before the loan would be made and specifically stated
it was not a commitment to make a loan; the second added further contingencies, but deleted
the tentative language. Plaintiffs alleged that the second letter constituted a written commitment
to make the loan and that the conditions precedent had been satisfied or excused. The trial
court sustained without leave to amend defendants' demurrers to several causes of action and
denied plaintiffs' motion for reconsideration. Defendants subsequently moved for judgment on the
pleadings as to all but one remaining cause of action, which motion was granted. The trial court
entered a judgment based on that motion, the voluntary dismissal of the remaining count, and the
orders sustaining the demurrers. (Superior Court of Los Angeles County, Nos. NEC 37743 and
NEC 44044, Melvin B. Grover, Judge.)


The Court of Appeal affirmed in part and reversed in part. It held that the plaintiffs failed to
adequately allege satisfaction of the conditions precedent to state a cause of action for breach of
contract, but that they were entitled to an opportunity to amend their complaints to do so. It held
that there was not a sufficient relationship between the parties to state an action for a tortious
breach of the implied covenant of good faith and fair dealing. *1372  It also held that plaintiffs
did not state a cause of action for bad faith denial of the contract, since the allegations of the
complaint itself showed that there was probable cause to dispute the existence of the contract, but



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003636&cite=CASTMR976&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003636&cite=CASTMR976.1&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Careau & Co. v. Security Pacific Business Credit, Inc., 222 Cal.App.3d 1371 (1990)
272 Cal.Rptr. 387


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


that plaintiffs were entitled to an opportunity to amend their complaint. (Opinion by Croskey, J.,
with Klein, P. J., and Hinz, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Rulings on Demurrers.
On an appeal from a judgment of dismissal entered after demurrers have been sustained, the
appellate court assumes the truth of all properly pleaded material allegations of the complaint and
gives it a reasonable interpretation by reading it as a whole and by reading its parts in their context.
When a demurrer is sustained, the appellate court's function is to determine whether the complaint
states sufficient facts to state a cause of action; if the demurrer was sustained without leave to
amend, the appellate court decides whether there is a reasonable possibility that the defect can be
cured by amendment. If the defect can be cured, the trial court has abused its discretion and the
appellate court reverses; if not, there has been no abuse of discretion and the appellate court affirms.
The burden of proving such reasonable possibility of amendment is squarely on the plaintiff.


(2)
Pleading § 30--Demurrer to Complaint--Amendment After General Demurrer Sustained--
Plaintiff's Burden of Showing Possibility of Amendment.
It is an abuse of discretion for the trial court to sustain demurrers without leave to amend if there
is a reasonable possibility that the plaintiff can amend the complaint to cure its defects. To meet
the plaintiff's burden of showing abuse of discretion, the plaintiff must show how the complaint
can be amended to state a cause of action. However, such a showing need not be made to the trial
court so long as it is made to the reviewing court.


(3)
Pleading § 30--Demurrer to Complaint--Amendment After General Demurrer Sustained--
Submission of Proposed Amended Complaint.
Where a demurrer is sustained without leave to amend, a plaintiff is entitled to submit a proposed
amended complaint by way of a motion for reconsideration. If the amended complaint states any
causes of action, the trial court is obligated to vacate its order that sustained the demurrer without
leave to amend and make a different *1373  order granting the plaintiff leave to file an amended
complaint, which would include the causes of action that the trial court, in deciding the merits of
the motion for reconsideration, determined were valid.
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(4)
Pleading § 30--Demurrer to Complaint--Amendment After General Demurrer Sustained--
Plaintiff's Motion for Reconsideration.
In a civil action, after sustaining without leave to amend defendants' demurrer, the trial court erred
in denying plaintiffs' motion to reconsider without specifically considering the changes plaintiffs
made in their proposed amended complaint. Code Civ. Proc., § 1008, subd. (a) (subsequent
application of motion), does not require that the support for a motion to reconsider be based upon
“new facts.” It is only necessary that the motion be based upon an alleged different state of facts
than the original motion. Thus the trial court should have specifically examined the proposed
pleadings attached to the reconsideration motion to determine whether the added allegations were
sufficient to state one or more valid causes of action.


(5)
Pleading § 13--Complaint--Liberal Construction.
Allegations of a complaint are to be liberally construed with a view to substantive justice between
the parties.


(6)
Pleading § 30--Demurrer to Complaint--Amendment After General Demurrer Sustained--Liberal
Construction of Rule Allowing Amendment.
An order sustaining a demurrer without leave to amend will constitute an abuse of discretion if
there is any reasonable possibility that the defect can be cured by amendment. This rule is liberally
applied to permit further amendment not only where the defect is one of form but also where
it is one of substance, provided the pleader did not have a fair prior opportunity to correct the
substantive defect. On the other hand, there is nothing in the general rule of liberal allowance
of pleading amendment which requires an appellate court to find an abuse of discretion if on
appeal the plaintiffs can suggest no legal theory or state of facts which they wish to add by way of
amendment. The burden is on the plaintiffs to demonstrate that the trial court abused its discretion
and to show in what manner the pleadings can be amended and how such amendments will change
the legal effect of their pleadings.


(7)
Contracts § 45--Action for Breach--Elements.
A cause of action for damages for breach of contract is comprised of the following elements: the
contract, plaintiff's performance or excuse for nonperformance, defendant's breach, and resulting
damages to plaintiff. *1374
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(8a, 8b, 8c)
Contracts § 48--Actions--Pleadings--By Plaintiff-- Satisfaction of Conditions Precedent.
In borrowers' action against a lending institution and one of its officers alleging breach of contract
to make a loan, the borrowers failed to adequately allege the due satisfaction of several conditions
precedent specified in defendants' commitment letter to plaintiffs so as to allege the formation
of a binding contract. All the borrowers had alleged were conclusory allegations such as that the
conditions “had been met and satisfied,” but at least six of the eight specified conditions were
events that had to exist or occur, and such general allegations were not adequate. The pleading
of excuse or waiver of performance of conditions precedent requires specific allegations. Further,
the plaintiffs could not rely on allegations of the officer's oral statement that a loan commitment
had been approved by the institution, since this would not be the equivalent of finding that any
of the conditions had been satisfied, excused, or waived. Thus, the trial court properly sustained
defendants' demurrer to the complaint, but erred in sustaining it without leave to amend, since
it was not determined that there was no reasonable possibility that plaintiffs could amend their
complaint to sufficiently state a cause of action.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 725 et seq.]


(9)
Contracts § 4--Consent--Sufficiency--Preliminary Negotiations.
Preliminary negotiations or an agreement for future negotiations are not the functional equivalent
of a valid, subsisting agreement. A manifestation of willingness to enter into a bargain is not an
offer if the person to whom it is addressed knows or has reason to know that the person making it
does not intend to conclude a bargain until he has made a further manifestation of assent.


(10)
Contracts § 48--Actions--Pleadings--By Plaintiff--Satisfaction of Conditions Precedent.
Where contractual liability depends upon the satisfaction or performance of one or more conditions
precedent, the allegation of such satisfaction or performance is an essential part of the cause of
action. This requirement can be satisfied by allegations in general terms. It is sufficient for a
plaintiff to simply allege that he has duly performed all the conditions on his part. However, this
rule is subject to two important caveats. First, if the condition is an event as distinguished from
an act to be performed by the plaintiff, a specific allegation of the happening of the condition
is a necessary part of pleading the defendant's breach. Second, general pleadings are controlled
by specific allegations. Thus, a general allegation of due *1375  performance will not suffice if
the plaintiff also sets forth what has actually occurred if such specific facts do not constitute due
performance. For example, when a plaintiff alleges a permissible conclusion of law such as the
due performance of a condition precedent but also avers specific additional facts that either do



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113678&cite=1WITSUMChIs725&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Careau & Co. v. Security Pacific Business Credit, Inc., 222 Cal.App.3d 1371 (1990)
272 Cal.Rptr. 387


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 5


not support such conclusion, or are inconsistent therewith, such specific allegations will control
and a complaint that might have been sufficient with general allegations alone may be rendered
defective.


[See 4 Witkin, Cal. Procedure (3d ed. 1985) Pleading, §§ 404, 479.]


(11)
Pleading § 16--Complaint--Allegations of Ultimate Facts Necessary to State Action.
A complaint must allege the ultimate facts necessary to the statement of an actionable claim. It
is both improper and insufficient for a plaintiff to plead the evidence by which he hopes to prove
such ultimate facts.


(12)
Appellate Review § 128--Rulings on Demurrers--Possibility of Amending Complaint to State
Cause of Action.
On an appeal from a judgment following the sustainment of a demurrer without leave to amend, it
is not the appellate court's task to be concerned with the possible difficulty or inability of proving
allegations to establish plaintiff's cause of action.


(13a, 13b, 13c)
Banks and Banking § 21--Action for Breach of Good Faith and Fair Dealing--Lack of Special
Relationship With Prospective Borrower.
In an action by borrowers against a lending institution and one of its officers alleging tortious
breach of the implied covenant of good faith and fair dealing in denying a loan for which plaintiffs
alleged there was a contract, the trial court was correct in sustaining without leave to amend
defendants' demurrer to the complaint. Even if there was a valid contract, there was no special
relationship between the parties sufficient to support a tort recovery for any breach of contract,
since the parties were involved in a common commercial banking transaction. Plaintiffs were
seeking to make a profit and went into arms length negotiations with the lending institution. There
were no indicia of unequal bargaining, no adhesive agreements, and no indications that one party
had any particular advantage over the other. Moreover, it did not appear that plaintiffs were either
in a particularly vulnerable position or in need of any special protection. Further, ordinary contract
damages were adequate to make plaintiffs whole for any compensable misconduct on defendants'
part. *1376


(14)
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Pleading § 26--General Demurrer; Failure to State Cause of Action-- Alternate Theory--Breach
of Implied Covenant of Good Faith and Fair Dealing:Contracts § 48--Actions--Pleadings--By
Plaintiff--Breach of Implied Covenant of Good Faith and Fair Dealing.
Even though a plaintiff characterizes a count as the tortious breach of the implied covenant of
good faith and fair dealing, it is possible to state a cause of action for breach of that covenant even
though no basis for a tort recovery exist. Thus, in resolving a demurrer, the court must consider if
a cause of action has been stated on any theory, irrespective of the label attached by the pleader.


(15)
Contracts § 23--Construction and Interpretation--Implied Covenant of Good Faith and Fair
Dealing.
Every contract imposes on each party a duty of good faith and fair dealing in each performance and
in its enforcement. Simply stated, the burden imposed is that neither party will do anything that will
injure the right of the other to receive the benefits of the agreement; the implied covenant imposes
upon each party the obligation to do everything that the contract presupposes the party will do to
accomplish the contract's purpose. This rule is aimed at making effective the agreement's promises.
The precise nature and extent of the duty imposed depends on the contractual purposes. Good faith
performance or enforcement of a contract emphasizes faithfulness to an agreed common purpose
and consistency with the justified expectation of the other party; it excludes from consideration a
variety of types of conduct characterized in other contexts as involving “bad faith” because they
violate community standards of decency, fairness, or reasonableness.


[See Cal.Jur.3d, Contracts, § 181.]


(16)
Contracts § 44--Breach of Implied Covenant of Good Faith and Fair Dealing.
A covenant of good faith and fair dealing is an implied-in-law term of any contract. The covenant
of good faith is read into contracts in order to protect the express covenant or promises of the
contract, not to protect some general public policy interest not directly tied to the contract's
purposes. Therefore, its breach will always result in a breach of the contract, although a breach of a
consensual (i.e., an express or implied-in-fact) contract term will not necessarily constitute a breach
of the covenant. A breach of the implied covenant of good faith and fair dealing involves something
beyond the breach of the contractual duty itself, and bad faith implies unfair dealing rather than
mistaken judgment. Thus, allegations that assert such a claim must show that the defendant's
conduct whether or not it constitutes a *1377  breach of a consensual contract term, demonstrates
a failure or refusal to discharge contractual responsibilities, prompted not by an honest mistake,
bad judgment, or negligence, but rather by a conscious and deliberate act that unfairly frustrates
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the agreed common purposes and disappoints the other party's reasonable expectations thereby
depriving that party of the benefits of the agreement.


(17)
Contracts § 48--Actions--Pleadings--By Plaintiff--Tortious Breach of Implied Covenant of Good
Faith and Fair Dealing.
If the allegations of a complaint for breach of implied covenant of good faith and fair dealing
do not go beyond the statement of a mere contract breach and, relying on the same alleged acts,
simply seek the same damages or other relief already claimed in a companion contract cause of
action, they may be disregarded as superfluous as no additional claim is actually stated. Thus,
absent those limited cases where a breach of a consensual contract term is not claimed or alleged,
the only justification for asserting a separate cause of action for breach of the implied covenant
is to obtain a tort recovery.


(18)
Insurance Contracts and Coverage § 109--Duty of Insurer to Act in Good Faith--Tortious Breach
of Duty.
In insurance cases, there is a well-developed history recognizing a tort remedy for a breach of the
implied covenant of good faith and fair dealing. The existence of this remedy is justified by the
special relationship existing between insurer and insured, which is characterized by elements of
public interest, adhesion, and fiduciary responsibility. In addition, it is essential to a recovery in
tort that the insurer, in breaching the implied covenant, have acted unreasonably or without proper
cause.


(19)
Contracts § 45--Actions--Bad Faith Denial of Contract.
The elements of the tort of bad faith denial of the existence of a contract are: an underlying contract,
that is breached by the defendant, who then denies liability by asserting that the contract did not
exist, in bad faith, and without probable cause for such denial. Of these five elements, the last
two are the most critical and difficult to demonstrate. The requirement that the defense be asserted
in bad faith is a subjective issue relating to the defendant's state of mind. Stated in its simplest
form, it means that the defendant does not have a good faith belief in the facts relied upon to
constitute or support a legally tenable defense. The fifth element means that on the basis of the
facts known to the defendant, the assertion of the defense was not legally tenable; that is, it was
neither reasonable nor justified under applicable law. This is an *1378  objective requirement and
requires a consideration of all of the circumstances.


(20a, 20b, 20c)
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Contracts § 48--Actions--Pleadings--By Plaintiff-- Defendant's Bad Faith Denial of Existence of
Contracts--Probable Cause to Dispute Existence of Contract.
In an action by borrowers against a lending institution and one of its officers alleging defendants'
bad faith denial of the existence of a contract to lend money to plaintiffs, the trial court erred in
sustaining without leave to amend defendants' demurrer to the complaint. Although plaintiffs failed
to state a cause of action, they were entitled to an opportunity to attempt to amend their complaint.
They failed to state a cause of action since they failed to allege the absence of probable cause for
defendants' denial. The resolution of the issue of probable cause calls for an objective test whether
the defendant's action was reasonable; depending on the allegations of the complaint, and where
the facts are undisputed, the issue may be resolved on demurrer, since then this issue is a legal
rather than a factual one. Plaintiffs merely alleged that defendants' letter containing conditions
precedent to the making of the loan established the contract, but plaintiffs did not specifically plead
satisfaction of the conditions. Thus, there was a reasonable basis to dispute the existence of the
contract in plaintiffs' own pleadings.


(21)
Pleading § 13--Construction--Written Instrument Incorporated Into Pleading.
Where a plaintiff attaches and incorporates a written instrument into a pleading, without alleging
that it was ambiguous or subject to some special interpretation, the court is free on demurrer to
construe the language and draw its own conclusion as to the legal effect of the instrument.


(22)
Limitation of Actions § 71--Pleading--Negation in Complaint of Defense of Statute of Limitations.
Where the allegations in a complaint indicate the existence of the defense of the statute of
limitations, specific facts negating that defense must be alleged in the complaint. General or
conclusionary allegations will not suffice.


COUNSEL
Kinsella, Boesch, Fujikawa & Towle, Philip W. Boesch, David Z. Vance and Jack G. Cairl, Jr.,
for Plaintiffs and Appellants.
Sheppard, Mullin, Richter & Hampton, John A. Sturgeon and Edward D. Vogel for Defendants
and Respondents. *1379


CROSKEY, J.


This appeal involves two consolidated actions: Careau & Co. and Richard Carrott v. Security
Pacific Business Credit, Inc., Security Pacific National Bank, Security Pacific Corporation and
Raymond C. Torres (the Carrott action); and the Careau Group v. Raymond Torres, Security
Pacific Business Credit, Inc., Security Pacific National Bank, and Security Pacific Corporation
(the Careau Group action). They arise out of a dispute as to (1) whether the bank defendants had
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made a binding commitment to provide debt financing to the plaintiffs for the leveraged (i.e., debt-
financed) buyout of a business and (2) whether the plaintiffs justifiably relied thereon. These two
actions allege numerous parallel and nearly identical claims based upon both contract and tort.
(See fn. 8, post.)


Plaintiffs appeal from a judgment which was based upon an order sustaining demurrers without
leave to amend and an order granting defendants' motion for judgment on the pleadings. In this
appeal we are asked to decide the propriety of such orders as well as the trial court's denial of a
motion for reconsideration of the order sustaining the demurrers. For the reasons discussed below,
we have determined that the trial court should have overruled the demurrers as to two causes of
action pled in the second amended complaints and granted to plaintiffs the right to amend as to
certain other causes of action. We therefore will affirm in part and reverse in part.


Procedural Background
The Carrott action was filed in November of 1983. The Careau Group action was filed in October
of 1985. First amended complaints were filed in both actions in August 1987. The parties engaged
in discovery both before and after the first amended complaints were filed. Ultimately, the two
cases were consolidated pursuant to a stipulation and order, dated September 4, 1987.


On October 6, 1987, the defendants filed demurrers to the first amended complaints. Specifically,
defendants demurred to the first through fifth and the eighth, tenth and eleventh causes of action
in the Carrott action and to the first through fifth and eighth, ninth, and tenth causes of action
in the Careau Group action. On October 30, 1987, all the demurrers were sustained without
leave to amend. On November 9, 1987, plaintiffs moved for reconsideration of the “without
leave to amend” portion of the order sustaining the demurrers, submitting, with their motion for
reconsideration, *1380  proposed second amended complaints for both of the actions. 1  Their
motion was denied on December 4, 1987. A statement of the grounds for ruling upon the demurrers
was signed and filed January 8, 1988.


1 In the second amended complaints, plaintiffs included two additional causes of action that
had not been included in the prior pleadings: (1) breach of option contract (count 13 in the
Carrott action and count 11 in the Careau Group action) and (2) bad faith denial of existence
of contract (count 14 in the Carrott action and count 12 in the Careau Group action).


In November 1987, defendants had filed an answer to the remaining causes of action in the two
cases. This was shortly followed by a motion for judgment on the pleadings as to all but one of those
counts. The motion sought dismissal of the sixth (fraud) and seventh (negligent misrepresentation)
causes of action in both of the first amended complaints, as well as the ninth (interference with
prospective business advantage) cause of action in the Carrott action. The motion was granted on
March 11, 1988.
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A judgment, based on that motion and the orders sustaining the demurrers was entered on July
13, 1988. Pursuant to a stipulation, the 12th cause of action in the Carrott first amended complaint
(breach of oral contract not to disclose confidential information, which had not otherwise been
specifically addressed by the trial court) was dismissed without prejudice in August 1988. The
judgment was then amended nunc pro tunc on August 30, 1988, to reflect such voluntary dismissal.
Plaintiffs filed a timely appeal from that judgment.


Factual Background
At the heart of these consolidated actions is the effort to finance the purchase of an egg production
facility in Moorpark, California, known as Julius Goldman's Egg City (Egg City). Plaintiffs, or at
least one of the plaintiffs, sought to purchase Egg City and sought funding of $13 million from
defendants. This financing never materialized and plaintiffs were allegedly unable to make the
purchase until a new lender was found. They eventually obtained the necessary funding elsewhere,
but on less desirable terms. Plaintiffs filed these actions, contending, inter alia, that defendants
(1) breached oral and written contracts, (2) breached the implied covenant of good faith and
fair dealing, (3) denied in bad faith the contract's existence, (4) engaged in fraud and negligent
misrepresentations, and (5) interfered with plaintiffs' contractual and business relationships and
prospective economic advantages. *1381


(1) This is an appeal from a judgment of dismissal entered after demurrers were sustained to
plaintiffs' first amended complaints. 2  “Therefore, under settled law, we assume the truth of
all properly pleaded material allegations of the complaint [citations] and give it a reasonable
interpretation by reading it as a whole and its parts in their context. [Citation.]” (Phillips v. Desert
Hospital Dist. (1989) 49 Cal.3d 699, 702 [263 Cal.Rptr. 119, 780 P.2d 349].) If the demurrer was
sustained, as it was in this case, our function is to determine whether the complaint states sufficient
facts to state a cause of action; and if it was sustained, as it was here, without leave to amend, “we
decide whether there is a reasonable possibility that the defect can be cured by amendment: if it
can be, the trial court has abused its discretion and we reverse; if not, there has been no abuse of
discretion and we affirm. [Citations.] The burden of proving such reasonable possibility is squarely
on the plaintiff. [Citation.]” (Blank v. Kirwan (1985) 39 Cal.3d 311, 318 [216 Cal.Rptr. 718, 703
P.2d 58]; see also, Maheu v. CBS, Inc. (1988) 201 Cal.App.3d 662, 669-670 [247 Cal.Rptr. 304];
Von Batsch v. American Dist. Telegraph Co. (1985) 175 Cal.App.3d 1111, 1117 [222 Cal.Rptr.
239].) In accordance with these rules, we set forth the following facts as disclosed by plaintiffs'
second amended pleadings. 3


2 To be precise, as we have already noted, the demurrer was sustained as to 16 of the 22 counts
alleged in these consolidated amended complaints. A motion for judgment on the pleadings
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was granted as to five additional counts and the last remaining count was dismissed pursuant
to stipulation in order to permit a final judgment to be entered.


3 As we explain in greater detail below, we will treat the second amended complaints as the
operative pleadings and examine them to determine if a cause of action has been stated under
any cognizable legal theory.


During the summer of 1983 the plaintiffs Richard Carrott (Carrott) 4  and Careau & Co. (Careau),
a California corporation, negotiated a leveraged purchase of Egg City. It was then owned by the
Kroger Company (Kroger), one of the largest grocery chain store owners in the United States.
These negotiations led to the execution of a letter of intent between Careau and the defendant
Security Pacific Business Credit, Inc. (SPBC) 5  on July 19, 1983. By this letter, SPBC expressed
an interest in lending to Careau the sum of $12 million (to provide financing for the purchase of
Egg City) upon certain terms and conditions and subject to certain specified contingencies. *1382
The letter was signed on behalf of SPBC by the defendant Raymond C. Torres (Torres) who was
a vice-president of SPBC and, at all times, “was acting in and within the scope of that capacity,
and under the control and agency of” SPBC.


4 Carrott was the founder, president and sole shareholder of the corporate plaintiff, Careau
& Co.


5 An examination of the proposed second amended complaints demonstrates SPBC is the
corporate defendant with whom plaintiffs apparently exclusively dealt during this entire
matter. Two other corporate defendants are also named, (1) Security Pacific National Bank
(SPNB), a national banking association, doing business in California and (2) Security Pacific
Corporation (SPC), a Delaware corporation, also doing business in California. However,
there are no allegations describing the corporate or contractual relationships, if any, between
SPBC on the one hand and these additional corporate defendants. In any event, these two
defendants are charged only in counts eight, nine and ten.


The terms of the letter of intent required Careau to make a good faith deposit of $10,000 which
would be used by SPBC to cover the costs and expenses incurred by SPBC in reviewing and
evaluating Careau's loan application. This sum was paid to SPBC on July 27, 1983, by a check
apparently written on a personal account of Carrott.


The conditional and tentative nature of the letter was emphasized by several phrases which made
clear that no loan commitment had been made. Specifically, (1) the terms of the proposed loan were
introduced with the disclaimer that the letter should “in no way should be considered a commitment
to provide financing”; (2) a list of “conditions precedent” was preceded by the sentence, “The
following are some, but obviously not all of the conditions precedent to any loan approval ....”;
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and finally, (3) the letter concluded with a further caution, “Since this letter is not a commitment
to make a loan, it should not be relied upon by any third party.”


Thereafter, SPBC had discussions with Kroger, the party from which Egg City would be purchased,
and an audit of that property and business was completed by SPBC and distributed internally by
August 10, 1983. Two weeks later, on August 25, Torres, on behalf of SPBC, and Carrott, on
behalf of Careau, executed a revised letter relative to the proposed loan which the second amended
complaints allege was “a written commitment contract for the acquisition of Egg City.” 6


6 Plaintiffs do not allege the specific reason or purpose for the issuance of this new letter,
beyond the conclusionary assertion that it was SPBC's purpose to move from a “letter of
intent” to a “commitment letter.” However, in the original complaint filed in the Carrott
action, and which was verified by Carrott on November 22, 1983, it is alleged that the August
25 letter “was an amended financing plan which modified the July 19, 1983 letter of intention
in such a way so that a commitment and agreement would be made by SPBC in accordance
with terms and conditions as expressed in [the August 25 letter] in the manner as alleged
herein.” (Italics added.) In addition, this verified pleading also specifically alleged that, by
the August 25 letter, SPBC had agreed to provide financing according to “the terms and
conditions of [the August 25 letter].” (Italics added.)


It was identical to the letter of July 19 except for four specific changes:


1. The total amount of the proposed loan was increased to $13 million (including an increase, from
$4 million to $5 million, of the advances to be secured by accounts receivable); *1383


2. The conditional and tentative language quoted and italicized above in the next preceding
paragraph was deleted;


3. Three contingencies that had not been included in the July 19 letter (numbered as 8.4, 8.5 and
8.6) were added. The proposed loan, as described in the letter of August 25, was thus made subject
to the eight specific conditions precedent; 7  and finally,


7 Section 8 of the August 25 letter spelled out the conditions:
“8. Conditions Precedent:
“8.1 Borrower shall be a California corporation in good standing in the state, and qualified
to do business in other states where they have collateral.
“8.2 Borrower shall have a title to all of the above collateral free and clear of encumbrances.
“8.3 Completion of a field survey by Lender's examiners, which results are to be acceptable
to Lender.
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“8.4 Lender's proposal is contingent upon an initial cash equity of two hundred fifty thousand
dollars from Buyer and eight million dollars in debt from The Kroger Company (Seller).
This is based upon a purchase price of eighteen million dollars. Terms and conditions on
debt repayment subject to Lender's approval.
“8.5 Lender's proposal is subject to an appraisal up to three million five hundred thousand
dollars on the machinery and equipment. Appraisal value to be fully guaranteed to Lender
over the contract period by an insurance company. Both the appraisal and the insurance
company are subject to Lender's approval.
“8.6 Lender's proposal is contingent upon Borrower's securing Seller's commitment to the
terms and conditions they have offered Borrower and which this proposal addresses.
“8.7 Lender's senior credit committee's approval.
“8.8 Borrower and the principals of Borrower shall have executed and delivered such
documents, instruments, security agreements, insurance financing statements, guarantees,
verifications, non-offset letters, tax lien and litigation searches, good standing certificate,
copies of building leases, landlord's waivers, trust deeds or mortgages, opinion of counsel,
and done such other acts as Lender may request in order to obtain Lender's Legal approval
to effect the completion of the financing arrangements herein contemplated. All of the
foregoing must be in a form satisfactory to Lender and Lender's counsel. All loan and
advances shall be made pursuant to, and subject to, the terms of the financing documents
executed at the closing. If the transaction contemplated by this letter of intent is not
completed on or before midnight, October 19, 1983, then the terms and conditions set forth
herein shall thereafter expire, without further notice or act of any kind by Lender or any
other party.”


4. The letter concluded with the statement, “Since this letter is subject to all of the above conditions
and specifically the receipt of the acceptable appraisal with a guarantee from an acceptable
insurance company and the confirmed commitment from seller, it should not be relied upon by
any third party as a final commitment to make a loan.”


In order to demonstrate that the conditions were satisfied, excused or waived, plaintiffs alleged
that:


1. On September 7, 1983, Torres orally informed Carrott that “the loan commitment had been
approved by SPBC” (apparently referring to *1384  contingency 8.7). This statement was repeated
to Carrott by Torres the next day, September 8, when the two met to conduct a telephone conference
with the seller, Kroger. Kroger was advised by Torres in that telephone call that, “This is a verbal
commitment. It has been cleared to the level of Vice Chairman, and he has cleared me to make
this call to you”;


2. Torres “had previously stated to Carrott that the vice chairman was the last and remaining person
from the Senior Credit Committee who had to approve the commitment, as the other persons on
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the loan committee who need to approve the commitment had previously done so .... [T]he Senior
Credit Committee approval was serial, i.e., each member approved independently, without a formal
vote at a meeting”;


3. Torres stated to both Carrott and Kroger on September 8, “that conditions precedent 8.1, 8.3,
8.4, 8.5 and 8.7 of the written commitment contract had been met and satisfied and defendants
were fully satisfied that the conditions had been met”;


4. On September 23, Kroger advised Carrott that the sale was approved based upon the terms of
the August 25 letter (plaintiffs claim that this satisfied condition 8.6);


5. Based upon the conversations of September 7 and 8, “defendants waived ... the need to satisfy
any of the conditions, numbered 8.1 through 8.8 inclusive .... Thus all Conditions Precedent of the
written commitment contract had either been met and satisfied or waived or excused ....”;


6. Condition 8.5 “had thereby been met and satisfied and Kroger and SPBC were fully satisfied
that the conditions had been met”;


7. On or about September 26, 1983, the written loan commitment was orally modified to provide
that (a) the closing of the Egg City purchase would occur in December 1983 as an accommodation
to Kroger and (b) the party which would buy Egg City and receive the purchase financing from
defendants was to be a new corporation with the name, “The Careau Group.” This latter change was
required by SPBC because Careau was “involved in many other activities.” This new corporation
(hereafter the “Careau Group”) was formed and incorporated by Carrott on or about September 26;


8. “All Conditions Precedent of the written commitment contract were satisfied not later than
September 23, 1983 except 8.2 and 8.8 which would have been satisfied at closing”; and *1385


9. Since the defendants gave notice between October 4 and 6, 1983, that they would not perform
the commitment to make the loan, conditions 8.2 and 8.8 were excused.


Plaintiffs further allege that they relied upon the representations and commitments made by SPBC
in that they (1) desisted from loan negotiations in which they had been engaged with other
institutions, (2) incurred the expense of forming the new corporation, Careau Group and (3)
expending $4,000 for the initial preparation of a business plan.


Following SPBC's decision not to provide the financing to purchase Egg City, plaintiffs allege that
they were finally able, in June of 1985, to obtain the necessary funds from another source, but
on less advantageous terms and at additional cost. Plaintiffs claim that the damages which they
suffered include, (1) past and future lost profits from the Egg City business, (2) the time, expense
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and cost of obtaining replacement financing and (3) the reduction in the value of Egg City between
December 1983 and June 1985, including physical deterioration of the premises, diminution of the
flock of laying chickens, destruction of the hatchery and chicken replacement program and loss of
goodwill associated with the trade name, “Julius Goldman's Egg City.”


The two consolidated complaints which have been filed assert the same 12 counts, plus 2 additional
theories which are alleged only in the Carrott action (i.e., intentional infliction of emotional distress
(count 11) and breach of an oral agreement to keep certain information confidential (count 12)). 8


8 The 12 common causes of action asserted are, (1) breach of written commitment contract,
(2) breach of oral commitment contract, (3) promissory estoppel, (4) tortious breach of
implied covenant of good faith and fair dealing, (5) specific performance, (6) fraud, (7)
negligent misrepresentation, (8) conspiracy to induce breach of contract, (9) interference
with prospective business advantage, (10) interference with business relationship, (11)
breach of option contract (count 13 in Carrott action) and (12) bad faith denial of existence
of contract (count 14 in Carrott action).


Discussion


1. The Basis of Review in This Case
On appeal, plaintiffs challenge only the fact that the trial court sustained demurrers to the first
amended complaints without leave to amend and then, in spite of the allegations in the proposed
second amended complaints, *1386  refused to reconsider that order. We therefore presume that
the demurrers to their first amended complaints were properly sustained.


(2) As we have already noted, it is an abuse of discretion to sustain demurrers without leave to
amend if there is a reasonable possibility that the plaintiff can amend the complaint to cure its
defects. (Cooper v. Leslie Salt Co. (1969) 70 Cal.2d 627, 636 [75 Cal.Rptr. 766, 451 P.2d 406];
Goodman v. Kennedy (1976) 18 Cal.3d 335, 349 [75 Cal.Rptr. 766, 451 P.2d 406].) To meet the
plaintiff's burden of showing abuse of discretion, the plaintiff must show how the complaint can be
amended to state a cause of action. (Goodman v. Kennedy, supra, 18 Cal.3d at p. 349.) However,
such a showing need not be made in the trial court so long as it is made to the reviewing court.
(Code Civ. Proc., § 472c; Nestle v. City of Santa Monica (1972) 6 Cal.3d 920, 939 [101 Cal.Rptr.
568, 496 P.2d 480]; Schultz v. Steinberg (1960) 182 Cal.App.2d 134, 140-141 [5 Cal.Rptr. 890].)


Here, the record does not show that plaintiffs specified to the trial court, at the original hearing
on the demurrers, how they would amend their first amended complaints so as to cure the defects
which the trial court found in them. However, they did make such a showing by way of their later
motion for reconsideration.
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(3) Under Rains v. Superior Court (1984) 150 Cal.App.3d 933, 943-944 [198 Cal.Rptr. 249],
plaintiffs were entitled to submit proposed second amended complaints by way of a motion for
reconsideration. If those second amended complaints stated any causes of action, then the trial
court was obligated to (1) vacate its order which sustained the demurrers without leave to amend
and (2) make a different order granting plaintiffs leave to file an amended complaint, which
would include the causes of action which the trial court, in deciding the merits of the motion for
reconsideration, determined were valid. (Id., at p. 945.)


(4) Although it does not appear from the record before us that the trial court specifically considered
the changes made by the plaintiffs in their proposed second amended complaints before denying
the motion to reconsider, 9  we do not believe it to be in the interest of judicial economy to return
*1387  the case to the trial court for such a review. We have the second amended pleadings before
us, and we can make a determination as to whether any viable causes of action are stated and, if not,
whether further amendment should be permitted. Thus, although one of plaintiffs' principal claims
of error is that they were not given the opportunity to file amended pleadings, we will decide the
case as though the court had received them and had sustained demurrers without leave to amend. 10


9 Indeed, it appears that the trial court denied the plaintiffs' motion for reconsideration because
of its perception that Code of Civil Procedure section 1008 required plaintiffs to present new
facts and chided them for having “no new factual situation.” The court further stated: “You're
basing [the proposed second amended complaints] on the same set of facts. The facts aren't
going to change. You had all of these facts. All of these facts were there when you filed the
complaint.” In addition, at the January 8, 1988, hearing on plaintiffs' objections to defendants'
proposed statement of decision for the demurrers, the court stated that the plaintiffs had, in
their motion for reconsideration, “alleged no new facts.” The court went on to state:
“... since there were no new facts, under 1008 of the CCP, I denied your motion to
reconsider.”
This was not correct. Code of Civil Procedure section 1008, subdivision (a), does not require
that the support for a motion to reconsider be based upon “new facts.” It is only necessary that
the motion be based upon an “alleged different state of facts” than the original motion. (Rains
v. Superior Court, supra, 150 Cal.App.3d at pp. 943-944; Blue Mountain Development Co.
v. Carville (1982) 132 Cal.App.3d 1005, 1012-1014 [183 Cal.Rptr. 594]; Graham v. Hansen
(1982) 128 Cal.App.3d 965, 970-971 [180 Cal.Rptr. 604].) Thus, the trial court should
have specifically examined the proposed pleadings attached to the reconsideration motion
to determine whether the added allegations were sufficient to state one or more valid causes
of action.


10 As already noted, defendants' demurrers disposed of only some of the causes of action in
the first amended complaints. The rest (except for the 12th cause of action in the Carrott
complaint which was ultimately dismissed without prejudice pursuant to stipulation) were
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decided by a subsequent motion for judgment on the pleadings. However, given the nature
and procedural function of a motion for judgment on the pleadings, our determination
to decide the issues based upon the adequacy of the allegations of the second amended
complaints will necessarily resolve any questions as to those counts as well.


Plaintiffs argue that the second amended complaints do allege viable causes of action but, even
if we also find them deficient, they have a right to the opportunity of further amendment. (5)
The general rule is that allegations of a complaint are to be liberally construed with a view to
substantive justice between the parties. (King v. Central Bank (1977) 18 Cal.3d 840, 843 [135
Cal.Rptr. 771, 558 P.2d 857].) ( 6) An order sustaining a demurrer without leave to amend will
constitute an abuse of discretion if there is any reasonable possibility that the defect can be cured
by an amendment. This rule is liberally applied to permit further amendment not only where the
defect is one of form but also where it is one of substance, provided the pleader did not have “ 'a
fair prior opportunity to correct the substantive defect.' ” (Leach v. Drummond Medical Group,
Inc. (1983) 144 Cal.App.3d 362, 368 [192 Cal.Rptr. 650], quoting Larwin-Southern California,
Inc. v. JGB Investment Co. (1979) 101 Cal.App.3d 626, 635 [162 Cal.Rptr. 52].)


On the other hand, there is nothing in the general rule of liberal allowance of pleading amendment
which “requires an appellate court to hold *1388  that the trial judge has abused his discretion
if on appeal the plaintiffs can suggest no legal theory or state of facts which they wish to add by
way of amendment.” (HFH, Ltd. v. Superior Court (1975) 15 Cal.3d 508, 513, fn. 3 [125 Cal.Rptr.
365, 542 P.2d 237].) The burden is on the plaintiffs to demonstrate that the trial court abused its
discretion and to show in what manner the pleadings can be amended and how such amendments
will change the legal effect of their pleadings. (Goodman v. Kennedy, supra, 18 Cal.3d 335, 349;
Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 1081 [235 Cal.Rptr. 844]; Von Batsch
v. American Dist. Telegraph Co., supra, 175 Cal.App.3d 1111, 1117-1118.)


With such general principles in mind we will examine each of the causes of action alleged by the
plaintiffs.


. . . . . . . . . . . *


* See footnote, ante, page 1371.


3. Whether the Complaints Plead Sufficient Facts to State a Cause of Action on Any Theory


a. Claims Based on Contract


(1) Written or Oral Contract
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In their first two counts plaintiffs have attempted to plead the breach of both the written and an oral
contract. However, they rely upon the same allegations for each and we see no need to distinguish
between them.


(7) A cause of action for damages for breach of contract is comprised of the following elements:
(1) the contract, (2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach,
and (4) the resulting damages to plaintiff. (Reichert v. General Ins. Co. (1968) 68 Cal.2d 822, 830
[69 Cal.Rptr. 321, 442 P.2d 377].) ( 8a) What plaintiffs have failed to do here is adequately allege
the due satisfaction of several conditions precedent to the formation of a binding contract.


Plaintiffs assert that the letter of August 25 sets forth the terms of a contractual commitment to
provide financing. While they acknowledge that the letter contains some conditions, they argue
that they have alleged sufficient facts to demonstrate, at least for pleading purposes, that each of
*1389  such conditions has been satisfied, waived or excused. Defendants, on the other hand,
argue that the letter is tentative and nothing more than an expression of intent subject to many
conditions, the satisfaction of which plaintiffs have not alleged.


On its face, the August 25 letter is a conditional agreement to provide financing if certain
“conditions precedent” are met. The conditions listed are both specific and substantial. In addition,
the letter refers to financial, legal and collateral investigations which remain to be completed and
expressly anticipates the possibility that a loan will not be made; 12  and, as already discussed, the
letter expressly cautions that since it is subject to so many conditions which obviously had not been
satisfied as of August 25, “it should not be relied upon by any third party as a final commitment
to make a loan.” (9) As the court noted in Kruse v. Bank of America (1988) 202 Cal.App.3d 38
[248 Cal.Rptr. 217], “Preliminary negotiations or an agreement for future negotiations are not the
functional equivalent of a valid, subsisting agreement. 'A manifestation of willingness to enter into
a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the
person making it does not intend to conclude a bargain until he has made a further manifestation
of assent.' [Citation.]” (Id., at p. 59.)


12 The letter states that, “If we conclude, for any reason, that we will not make the loan to you,
we will return the balance of the [$10,000] deposit after deducting all costs and expenses
actually incurred by us in connection with our review of your application.” To emphasize
that a commitment to make the loan had not been reached as of the date of this letter, it
further stated that in the event “we conclude that we will make the loan” and plaintiffs do
not complete the borrowing, then the said deposit may be retained by the defendants.


(10) Where contractual liability depends upon the satisfaction or performance of one or more
conditions precedent, the allegation of such satisfaction or performance is an essential part of
the cause of action. (4 Witkin, Cal. Procedure (3d ed. 1985) Pleading, § 479, pp. 515-516.) This
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requirement can be satisfied by allegations in general terms. It is sufficient for a plaintiff to simply
allege that he has “duly performed all the conditions on his part.” (Code Civ. Proc., § 457.)
However, this rule is subject to two important caveats, both of which are applicable here.


First, where the condition is an event, as distinguished from an act to be performed by the
plaintiff, a specific allegation of the happening of the condition is a necessary part of pleading the
defendant's breach. (Clack v. State of California ex rel. Dept. Pub. Wks. (1969) 275 Cal.App.2d
743, 748 [80 Cal.Rptr. 274]; Byrne v. Harvey (1962) 211 Cal.App.2d 92, 113 [27 Cal.Rptr. 110].)
Second, general pleadings are controlled by specific allegations. Thus, a general allegation of due
performance will not suffice if the *1390  plaintiff also sets forth what has actually occurred and
such specific facts do not constitute due performance. (Willis v. Page (1937) 19 Cal.App.2d 508,
512 [65 P.2d 944].)


For example, where plaintiff alleges a permissible conclusion of law such as the due performance
of a condition precedent but also avers specific additional facts which either do not support such
conclusion, or are inconsistent therewith, such specific allegations will control “and a complaint
which might have been sufficient with general allegations alone may be rendered defective ....” (4
Witkin, Cal. Procedure, supra., Pleading, § 404, at p. 453; see also, Stowe v. Fritzie Hotels, Inc.
(1955) 44 Cal.2d 416, 422 [282 P.2d 890]; Clack v. State of California ex rel. Dept. of Pub. Wks.,
supra, 275 Cal.App.2d at p. 748.)


(8b) When we apply these rules to plaintiffs' pleadings we are forced to conclude that they have
failed to state a cause of action for breach of contract. There are no specific allegations of the
performance of any of the conditions. Although this is their third pleading effort, all plaintiffs have
alleged is that conditions “had been met and satisfied” and “defendants were fully satisfied that
the conditions had been met” and “all conditions precedent ... had either been met and satisfied or
waived or excused ....” These are simply general conclusions. However, since at least six of the
eight conditions were events which had to exist or occur, and not simply acts to be performed by
plaintiffs, such general allegations are not adequate. (Clack v. State of California ex rel. Dept. of
Pub. Wks., supra, 275 Cal.App.2d at p. 748; Byrne v. Harvey, supra, 211 Cal.App.3d at p. 113.)


Nor are plaintiffs' contract claims saved by the allegations of the oral statements attributed to
Torres, the officer of SPBC with whom they were dealing. Plaintiffs rely on Torres's statements as
a sufficient specific allegation of due performance but unfortunately all that plaintiffs have done
is beg the question.


While those statements may be some evidence that one or more conditions were satisfied, they do
not constitute the direct, specific allegation of performance which is required. (11) A complaint
must allege the ultimate facts necessary to the statement of an actionable claim. It is both improper
and insufficient for a plaintiff to simply plead the evidence by which he hopes to prove such
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ultimate facts. (Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35
Cal.3d 197, 212 [197 Cal.Rptr. 783, 673 P.2d 660].) ( 8c) Here, plaintiffs rely heavily on their
allegations that Torres had stated to Carrott and others that “the loan commitment had been
approved by SPBC” (and other conclusionary statements *1391  as to the satisfaction of one or
more conditions). These allegations do not demonstrate due performance. If at trial a jury were to
find that Torres had indeed made such statements, that would not be the equivalent of a finding
that any of the conditions in the August 25 letter had been satisfied, excused or waived. It would
only mean that it was true that Torres had said certain things about them.


This is obviously more than a quibble. If plaintiffs, after four years of substantial discovery and
three separate pleadings, can allege nothing more than they have, then we have serious doubts that
they can truthfully allege that nay of the conditions were satisfied. All they have done is allege that
Torres made certain statements which they contend constitute an excuse or waiver of performance.
However, such conclusory allegations are not sufficient. The pleading of excuse or waiver of
performance of conditions precedent requires specific not general allegations. (4 Witkin, Cal.
Procedure, supra., Pleading, §§ 481-482, at pp. 517-519.) Thus, plaintiffs have failed to adequately
allege a cause of action for the breach of either a written or an oral agreement. Their failure to
sufficiently allege the satisfaction of several significant, if not critical, conditions precedent to any
obligation on the part of SPBC to provide financing is fatal to their contract claims.


These pleading defects are at once matters of both form and substance. However, we cannot
conclude, without effectively resolving a factual issue, that there is no reasonable possibility
of plaintiffs making the direct allegations necessary to demonstrate the existence of a binding
contract. (12) On appeal, it is not our task to be concerned with the possible difficulty or inability
of proving such allegations. (Postley v. Harvey (1984) 153 Cal.App.3d 280, 287 [200 Cal.Rptr.
354].) Therefore, it is appropriate that plaintiffs be given the opportunity to correct the specific
pleading errors we have described. It was therefore error to sustain a demurrer to these contract
counts without leave to amend.


. . . . . . . . . . . *


* See footnote, ante, page 1371.


c. Tort Claims Based on Alleged Bad Faith
(13a) Plaintiffs attempt to assert two separate causes of action based upon a claim of bad faith.
Each necessarily depends upon the existence of a valid and existing contractual relationship. As
we have already concluded *1392  that plaintiffs have failed to plead the existence of a contract we
could dispose of these counts summarily. However, there are significant additional reasons upon
which we rely to support our view that plaintiffs have not alleged a basis for relief on either theory.
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In addition, plaintiffs will be given a further opportunity to plead the existence of a contract. We
therefore deal with these two claims in some detail.


(1) Tortious Breach of Implied Covenant of Good Faith and Fair Dealing
Arguing that it is “settled” that there is a “special relationship” between a bank and its customers,
plaintiffs contend that defendants have tortiously breached the covenant of good faith implied in
their contractual relationship. Pleading in conclusory language that defendants “exercised great
bargaining power” over them and that the circumstances of the transaction created “a special
confidential and fiduciary duty” to them, plaintiffs allege that such breach resulted from (1) the
refusal to provide the financing described in the August 25 letter, (2) a “deceitful and pretextual”
explanation for such refusal and (3) the disclosure of confidential financial information to third
parties. 13


13 Plaintiffs also alleged, as part of this cause of action, that defendants had denied, “in bad
faith and without a reasonable basis therefore,” the existence of the contractual obligation to
provide the financing described in the August 25 letter. This claim is really central to another
cause of action which plaintiffs have also sought to plead. (See fn. 21, post.)


(14) Although plaintiffs have characterized this count as the tortious breach of the implied
covenant, it is obviously possible to state a cause of action for a breach of such covenant even
though no basis for a tort recovery exists. Thus, we must consider if a cause of action has been
stated on any theory, irrespective of the label attached by the pleader. (Zumbrun v. University
of Southern California (1972) 25 Cal.App.3d 1, 8-9 [101 Cal.Rptr. 499, 51 A.L.R.3d 991].) (
13b) After a review of the applicable law, 14  we will conclude that plaintiffs' allegations are not
sufficient to state any cause of action for a breach of the implied covenant of good faith, irrespective
of the remedy sought. First, plaintiffs have not pled sufficient facts to justify a recovery in tort.
Secondly, they have not even attempted to plead a basis for a recovery of anything other than
ordinary contract damages and their claim is simply duplicative of their two contract causes of
action and thus may be disregarded. *1393


14 As evidenced by the arguments advanced by plaintiffs there appears to be some confusion
with respect to both the use and scope of a cause of action for a breach of the implied
covenant of good faith, particularly in the noninsurance contractual context. Therefore, in
the hope that it will contribute to both clarity and consistency, we review the history and
recent developments of this theory.


(15) “Every contract imposes on each party a duty of good faith and fair dealing in each
performance and in its enforcement.” (Rest. 2d, Contracts, § 205; Egan v. Mutual of Omaha Ins.
Co. (1979) 24 Cal.3d 809, 818 [169 Cal.Rptr. 691, 620 P.2d 141]; Seaman's Direct Buying Service,
Inc. v. Standard Oil Co. (1984) 36 Cal.3d 752, 768 [206 Cal.Rptr. 354, 686 P.2d 1158] (Seaman's).)
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Simply stated, the burden imposed is “ 'that neither party will do anything which will injure the
right of the other to receive the benefits of the agreement.' ” (Gruenberg v. Aetna Ins. Co. (1973)
9 Cal.3d 566, 573 [108 Cal.Rptr. 480, 510 P.2d 1032], quoting Comunale v. Traders & General
Ins. Co. (1958) 50 Cal.2d 654, 658 [328 P.2d 198, 68 A.L.R.2d 883].) Or, to put it another way,
the “implied covenant imposes upon each party the obligation to do everything that the contract
presupposes they will do to accomplish its purpose.” (Schoolcraft v. Ross (1978) 81 Cal.App.3d
75, 80 [146 Cal.Rptr. 57].) This rule was developed “in the contract arena and is aimed at making
effective the agreement's promises.” (Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 683
[254 Cal.Rptr. 211, 765 P.2d 373] (Foley).) The “precise nature and extent of the duty imposed ...
will depend on the contractual purposes.” (Egan v. Mutual of Omaha Ins. Co., supra, 24 Cal.3d
at p. 818.) 15


15 The terms “good faith” and “bad faith” have, from time to time, been variously defined.
In Neal v. Farmers Ins. Exchange (1978) 21 Cal.3d 910, 921-922, fn. 5 [148 Cal.Rptr.
389, 582 P.2d 980], the Supreme Court, in discussing the concepts of “good faith” and
“bad faith,” commented: “As stated by the draftsmen of the Restatement of Contracts, '[t]he
phrase ”good faith“ is used in a variety of contexts, and its meaning varies somewhat in the
context. Good faith performance or enforcement of a contract emphasizes faithfulness to an
agreed common purpose and consistency with the justified expectations of the other party; it
excludes [from consideration] a variety of types of conduct characterized [in other contexts]
as involving ”bad faith“ because they violate community standards of decency, fairness or
reasonableness.' (Rest.2d Contracts (Tent. Draft Nos. 1-7) § 231, com. a.)”


Foley emphasized that an alleged breach of the implied covenant is a claim founded upon
contract and that a careful distinction must be maintained between “ex-delicto” and “ex-contractu”
obligations. “When a court enforces the implied covenant it is in essence acting to protect 'the
interest in having promises performed [citation]' ....” (Foley, supra, 47 Cal.3d at pp. 689-690.)
This is the traditional function of a contract action. A tort action, on the other hand, redresses the
breach of the general duty to society which the law imposes without regard to the substance of the
contractual obligation. (16) “The covenant of good faith is read into contracts in order to protect
the express covenants or promises of the contract, not to protect some general public policy interest
not directly tied to the contract's purposes.” (Id., at p. 690.) In short, it is an implied-in-law term of
the contract. Therefore, its breach will always result in a breach of the contract, *1394  although
a breach of a consensual (i.e., an express or implied-in- fact) contract term will not necessarily
constitute a breach of the covenant. 16


16 The same conduct does not necessarily result in a breach of both a consensual contract term
and the implied covenant of good faith. (See, e.g., Schoolcraft v. Ross, supra, 81 Cal.App.3d
at pp. 80-81; Wilkerson v. Wells Fargo Bank (1989) 212 Cal.App.3d 1217, 1230-1231 [261



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=9CALIF3D566&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_573&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_573 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=9CALIF3D566&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_573&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_573 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973123742&pubNum=661&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=50CALIF2D654&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_658&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_658 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=50CALIF2D654&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_658&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_658 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958120467&pubNum=661&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=81CAAPP3D75&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_80&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_80 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=81CAAPP3D75&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_80&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_80 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978101924&pubNum=227&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=47CALIF3D654&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_683&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_683 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=24CALIF3D818&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_818 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=24CALIF3D818&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_818 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=21CALIF3D910&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_921&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_921 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978130193&pubNum=661&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978130193&pubNum=661&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=47CALIF3D689&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_689 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=47CALIF3D690&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_690 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=81CAAPP3D80&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_80&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_80 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=81CAAPP3D80&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_80&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_80 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=212CAAPP3D1217&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_1230&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1230 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989117489&pubNum=227&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Careau & Co. v. Security Pacific Business Credit, Inc., 222 Cal.App.3d 1371 (1990)
272 Cal.Rptr. 387


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 23


Cal Rptr. 185]; Sheppard v. Morgan Keegan & Co. (1990) 218 Cal.App.3d 61, 66-67 [266
Cal.Rptr. 784].)
In Schoolcraft, the court awarded contract damages to the trustor under a deed of trust upon
the theory that the beneficiary's conduct, in applying fire insurance proceeds to the secured
debt rather than to the reconstruction of the insured residence, was a breach of the covenant of
good faith implied in the trust deed. While such choice was permitted by the express terms of
the trust deed, and thus there was no breach of those terms, the court found that the choice had
been made in bad faith and had deprived the trustor of the benefit of the agreement without
necessarily enhancing the beneficiary's security. This result was simply an application of the
rule that “ '[w]here a contract confers on one party a discretionary power affecting the rights
of the other, a duty is imposed to exercise that discretion in good faith and in accordance
with fair dealing.' [Citations.]” (Kendall v. Ernest Pestana, Inc. (1985) 40 Cal.3d 488, 500
[220 Cal.Rptr. 818, 709 P.2d 837], quoting Cal. Lettuce Growers v. Union Sugar Co. (1955)
45 Cal.2d 474, 484 [289 P.2d 785, 49 A.L.R.2d 496].) In such circumstance, a breach of
the implied covenant can result from conduct permitted by the express (or implied-in-fact)
terms of the contract. (See also, Milstein v. Security Pac. Nat. Bank (1972) 27 Cal.App.3d
482, 487 [103 Cal.Rptr. 16].)
In Wilkerson, plaintiff sued on an alleged contract of employment that he would not be
terminated except for cause. The court held that even though the employer may have had a
good faith belief that such “good cause” existed, such belief would be a defense only to an
action for breach of the covenant, but would not provide a defense to breach of contract.
In Sheppard, the plaintiff had left his stock analyst position in California to accept a similar
job in Tennessee but was terminated before he could begin work. The court held that while
there was no agreement not to terminate except for cause, and thus no breach of a consensual
contract term, the implied covenant of good faith required that the employer at least give
the new employee an opportunity to demonstrate his ability to satisfy the requirements of
the job. (See also, Murray v. State Farm Fire & Casualty Co. (1990) 219 Cal.App.3d 58,
65 [268 Cal.Rptr. 33].)


A “ 'breach of the implied covenant of good faith and fair dealing involves something beyond
breach of the contractual duty itself' and it has been held that '[b]ad faith implies unfair dealing
rather than mistaken judgment .... [Citation.]' [Citation.]” (Congleton v. National Union Fire Ins.
Co. (1987) 189 Cal.App.3d 51, 59 [234 Cal.Rptr. 218].) 17  For example, in the context of the
insurance contract, it has been held that the insurer's responsibility to act fairly and in good faith
with respect to the handling of the insured's claim “ 'is not the requirement mandated by the terms
of the policy itself—to defend, settle, or pay. It is the obligation ... under which *1395  the insurer
must act fairly and in good faith in discharging its contractual responsibilities.' [Citation.]” (Italics
in original.) (California Shoppers, Inc. v. Royal Globe Ins. Co. (1985) 175 Cal.App.3d 1, 54 [221
Cal.Rptr. 171], quoting Gruenberg v. Aetna Ins. Co., supra, 9 Cal.3d at pp. 573-574.)
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17 Several California cases have defined the offensive conduct as “bad faith action, extraneous
to the contract, with the motive intentionally to frustrate the [other party]'s enjoyment of
contract rights.” (Sawyer v. Bank of America (1978) 83 Cal.App.3d 135, 139 [145 Cal.Rptr.
623]; Khanna v. Microdata Corp. (1985) 170 Cal.App.3d 250, 262 [215 Cal.Rptr. 860].)
Such definition has been recently criticized by the Supreme Court, but only in the context
that it was uncritically applied to justify a tort remedy rather than contract damages. (Foley,
supra, 47 Cal.3d at p. 689.)


Thus, allegations which assert such a claim must show that the conduct of the defendant, whether
or not it also constitutes a breach of a consensual contract term, demonstrates a failure or refusal
to discharge contractual responsibilities, prompted not by an honest mistake, bad judgment or
negligence but rather by a conscious and deliberate act, which unfairly frustrates the agreed
common purposes and disappoints the reasonable expectations of the other party thereby depriving
that party of the benefits of the agreement. Just what conduct will meet these criteria must be
determined on a case by case basis and will depend on the contractual purposes and reasonably
justified expectations of the parties.


(17) If the allegations do not go beyond the statement of a mere contract breach and, relying on the
same alleged acts, simply seek the same damages or other relief already claimed in a companion
contract cause of action, they may be disregarded as superfluous as no additional claim is actually
stated. Thus, absent those limited cases where a breach of a consensual contract term is not claimed
or alleged, the only justification for asserting a separate cause of action for breach of the implied
covenant is to obtain a tort recovery.


(18) In insurance cases there is a well-developed history recognizing a tort remedy for a breach of
the implied covenant. (Foley, supra, 47 Cal.3d at p. 684.) A review of those cases demonstrates
that the existence of this remedy has been justified by the “special relationship” existing between
insurer and insured, which is characterized by elements of public interest, adhesion and fiduciary
responsibility. (Seaman's, supra, 36 Cal.3d at pp. 768- 769; Egan v. Mutual of Omaha, supra, 24
Cal.3d at p. 820.) In addition, it is essential to a recovery in tort that the insurer, in breaching
the implied covenant, have acted unreasonably (Egan v. Mutual of Omaha, supra, at p. 818;
Gruenberg v. Aetna Ins. Co., supra, 9 Cal.3d at p. 575) or without proper cause (Neal v. Farmers
Ins. Exchange, supra, 21 Cal.3d at p. 920; Gruenberg v. Aetna Ins. Co., supra, 9 Cal. 3d at p. 574;
Suarez v. Life Ins. Co. of North America (1988) 206 Cal.App.3d 1396, 1407 [254 Cal.Rptr. 377];
California Shoppers, Inc. v. Royal Globe Ins. Co., supra, 175 Cal.App.3d at pp. 54-55.)


However, whether such a concept has any application in noninsurance cases appears to be
increasingly problematic. Indeed, the proposition that *1396  tort damages might be allowed for
a breach of the implied covenant in noninsurance cases is barely 10 years old and is based entirely
on dicta from 2 earlier opinions which the Supreme Court has recently questioned. To appreciate
just how difficult it is to assert such a claim, a short historical review is appropriate.
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In 1980, the Supreme Court took the occasion, in a wrongful discharge case where a tort recovery
was permitted (Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d 167 [164 Cal.Rptr. 839, 610
P.2d 1330, 9 A.L.R.4th 314] (Tameny)), to hint that such a recovery might also be justified under
the theory of a breach of the implied covenant. The authority for this possible transition, however,
was insurance cases. 18  Indeed, any serious suggestion of such an extension of tort liability would
have been a significant change in the law. Up until that time the courts had repeatedly rejected
claims for tort relief for breach of the implied covenant in noninsurance cases. (See, e.g., Wagner
v. Benson (1980) 101 Cal.App.3d 27, 33 [161 Cal.Rptr. 516]; Sawyer v. Bank of America (1978)
83 Cal.App.3d 135, 139 [145 Cal.Rptr. 623]; Glendale Federal Savings & Loan Assn. v. Marina
View Heights (1977) 66 Cal.App.3d 101, 135, fn. 8 [135 Cal.Rptr. 802].) However, following
Tameny, at least two cases (involving employment termination) simply assumed the existence of a
tort remedy, but again relied entirely on insurance cases. (Cleary v. American Airlines, Inc. (1980)
111 Cal.App.3d 443, 456 [168 Cal.Rptr. 722]; Cancellier v. Federated Dept. Stores (9th Cir. 1982)
672 F.2d 1312, 1318.)


18 In Tameny, the court sanctioned a tort remedy for the termination of a long-term employee
who refused the employer's direction to engage in activities which were criminal violations
of the antitrust law. The court concluded its opinion with a footnote reference to the breach
of the covenant implied in the employment agreement: “In light of our conclusion that
plaintiff's complaint states a cause of action in tort under California's common law wrongful
discharge doctrine, we believe it is unnecessary to determine whether a tort recovery would
additionally be available under these circumstances on the theory that Arco's discharge
constituted a breach of the implied-in-law covenant of good faith and fair dealing inherent in
every contract. We do note in this regard, however, that authorities in other jurisdictions have
on occasion found an employer's discharge of an at-will employee violative of the employer's
'good faith and fair dealing' obligations, [citations], and past California cases have held that
a breach of this implied-at-law covenant sounds in tort as well as in contract. (See, e.g.,
Comunale v. Traders General Ins. Co. (1958) 50 Cal.2d 654, 663 [328 P.2d 198, 68 A.L.R.2d
883]; Crisci v. Security Ins. Co. (1967) 66 Cal.2d 425, 432-433 [58 Cal.Rptr. 13, 426 P.2d
173]; Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 574 ....” (Italics added.) (Tameny,
supra, 27 Cal.3d at p. 179, fn. 12.)


The Supreme Court next had occasion to address the issue in its 1984 Seaman's decision. 19  In
that case, the plaintiff sought to enforce a *1397  “contract” for a long-term marine fuel supply
dealership on which it had relied to its severe detriment. When the oil market dynamics changed
following execution of the “contract,” the defendant, Standard Oil, did everything in its power to
cause the concerned government agencies to deny to Seaman's the permits required by the contract
and, when that failed, took the position that the “contract” was an unenforceable letter of intent and
denied that any contract was ever formed. The evidence produced at trial essentially demonstrated
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that this position was taken without any factual basis to support it and without a good faith belief
that such assertion had any legal merit.


19 The precise issue before the court was defined at the outset of the opinion by the question,
“May a plaintiff recover in tort for breach of an implied covenant of good faith and fair
dealing in a noninsurance, commercial contract?” (Seaman's, supra, 36 Cal.3d at p. 758.)


Although the issue was directly raised and asserted, the court avoided giving a direct answer as to
whether such conduct might constitute a tortious breach of the implied covenant 20  and stated that
it was not necessary to predicate liability on such a breach but was simply sufficient “to recognize
that a party to a contract may incur tort remedies when, in addition to breaching the contract, it
seeks to shield itself from liability by denying, in bad faith and without probable cause, that the
contract exists.” (Seaman's, supra, 36 Cal.3d at p. 769.) 21  However, in refusing to recognize a
tortious breach of the covenant, the court, in dictum, seemed to suggest that when the contracting
parties shared a “special relationship,” then a breach of the implied covenant might justify a tort
remedy. (36 Cal.3d at pp. 768-769.) 22  *1398


20 The Seaman's court explained its reluctance by stating that, “When we move from such
special relationships [as are recognized as the basis for tort liability in insurance cases] to
consideration of the tort remedy in the context of the ordinary commercial contract, we
move into largely uncharted and potentially dangerous waters. Here, parties of roughly equal
bargaining power are free to shape the contours of their agreement and to include provisions
for attorney fees and liquidated damages in the event of breach. They may not be permitted
to disclaim the covenant of good faith but they are free, within reasonable limits at least, to
agree upon the standards by which application of the covenant is to be measured. In such
contracts, it may be difficult to distinguish between breach of the covenant and breach of
contract, and there is the risk that interjecting tort remedies will intrude upon the expectations
of the parties. This is not to say that tort remedies have no place in such a commercial context,
but that it is wise to proceed with caution in determining their scope and application.” (36
Cal.3d at p. 769, fn. omitted.)


21 As we noted in footnote 13, ante, plaintiffs also seek to sustain a cause of action on this theory
and we discuss those efforts below. However, the Supreme Court has twice emphasized that
such theory is not, as a matter of law, based upon a breach of the implied covenant of good
faith. (Seaman's, supra, 36 Cal.3d at p. 769; Foley, supra, 47 Cal.3d at pp. 688-689.)


22 It is arguable that the Seaman's dicta also suggested that a tortious breach of the implied
covenant could result from a defendant's assertion of a stonewall (“see you in court”)
defensive posture (see fn. 26, post). However, apart from a brief reference to this possibility
in one opinion (see Multiplex Ins. Agency, Inc. v. California Life Ins. Co. (1987) 189
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Cal.App.3d 925, 939 [235 Cal.Rptr. 12]), no court has recognized such a construction of the
Seaman's opinion. While it certainly has contributed to some of the confusion and uncertainty
which has trailed in Seaman's wake (see, e.g., fn. 27, post), it seems more likely that the
discussion of a “stonewall defense” (Seaman's, supra, 36 Cal.3d at pp. 769-770) was merely
a part of the court's rationale supporting its recognition of the new tort of bad faith denial
of contract existence.


The Seaman's court suggested, with both a reference to and reliance upon insurance cases (and the
“special relationship” between insurer and insured), that “[n]o doubt there are other relationships
with similar characteristics and deserving of similar legal treatment.” (Id., at p. 769, fn. omitted.)
Although not a part of its holding, and certainly unnecessary to it, the court expressed a tentative
willingness to entertain an expansion of the tort remedy to contractually based disputes between
certain parties who had a relationship other than that of insurer and insured. A judicial test for
defining that relationship was not long in coming.


In Wallis v. Superior Court (1984) 160 Cal.App.3d 1109 [207 Cal.Rptr. 123] (Wallis), the court
announced a five-part description of the characteristics of the “special relationship” which must
be present in a noninsurance contractual dispute in order to justify tort recovery for a breach of
the implied covenant. 23  However, in its most recent discussion of this issue, the Supreme Court
refused to apply this approach to employment cases.


23 The Wallis court set forth the following five characteristics which must be satisfied: “(1) the
contract must be such that the parties are in inherently unequal bargaining positions; (2) the
motivation for entering the contract must be a nonprofit motivation, i.e., to secure peace of
mind, security, future protection; (3) ordinary contract damages are not adequate, because
(a) they do not require the party in the superior position to account for its actions, and (b)
they do not make the inferior party 'whole'; (4) one party is especially vulnerable because of
the type of harm it may suffer and of necessity places trust in the other party to perform; and
(5) the other party is aware of this vulnerability.” (160 Cal.App.3d at p. 1118.)


In Foley, the court held that it was “not convinced that a 'special relationship' analogous to
that between insurer and insured” existed in the usual employment relationship so as to justify
recognition of a tort remedy for a breach of the implied covenant. (47 Cal.3d at p. 692.) Indeed,
the court even suggested that any extension of tort remedies to noninsurance cases is not justified
given (1) the limited purpose and scope of contract damages, (2) the strong need in our commercial
system for predictability of the cost of contractual relationships and (3) the difficulty of formulating
a workable test for distinguishing between a simple breach of contract and a “tortious” breach of the
implied covenant. (Id., at pp. 683, 699-700.) 24  Nonetheless, the Foley court did limit its holding
to the employer-employee relationship and did not expressly reject the Wallis definitional efforts;
however, it did *1399  suggest that it is still an open question as to whether “the special relationship
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model is an appropriate one to follow in determining whether to expand tort recovery.” (Id., at
p. 692.) 25


24 “If the covenant is implied in every contract, but its breach does not in every contract
give rise to tort damages, attempts to define when tort damages are appropriate simply by
interjecting a requirement of 'bad faith' do nothing to limit the potential reach of tort remedies
or to differentiate between those cases properly and traditionally compensable by contract
damages and those in which tort damages should flow. Virtually ... any breach of a contract
term ... could provide the basis for a pleading alleging the discharge was in bad faith under
the cited standards.” (Foley, supra, 47 Cal.3d at p. 699.)


25 A number of cases, including Foley, have concluded that certain relationships are not
sufficiently “special” to warrant imposition of a tort remedy for breach of the implied
covenant: (1) employer-employee (Foley, supra, 47 Cal.3d at p. 693 and at p. 700, fn.
42, disapproved of Cleary v. American Airlines, Inc., supra, 111 Cal.App.3d 443 “and its
progeny”), (2) commercial grower-grain hauler (Quigley v. Pet, Inc. (1984) 162 Cal.App.3d
877, 893 [208 Cal.Rptr. 394]), (3) insurance company-general agent (Multiplex Ins. Agency,
Inc. v. California Life Ins. Co., supra, 189 Cal.App.3d at p. 938), (4) distributor- vendor
(Premier Wine v. E. & J. Gallo Winery (9th Cir. 1988) 846 F.2d 537, 540), (5) franchisor-
franchisee (Martin v. U- Haul Co. of Fresno (1988) 204 Cal.App.3d 396, 412 [251 Cal.Rptr.
17]; Eichman v. Fotomat Corp. (9th Cir. 1989) 871 F.2d 784, 802-803; Little Oil Co. Inc.
v. Atlantic Richfield Co. (9th Cir. 1988) 852 F.2d 441, 447), (6) limousine rental company-
customer (Rogoff v. Grabowski (1988) 200 Cal.App.3d 624, 632) [246 Cal.Rptr. 185] (7)
bank-commercial borrowers and guarantors (Price v. Wells Fargo (1989) 213 Cal.App.3d
465, 476-478 [261 Cal.Rptr. 735]; Mitsui Manufacturers Bank v. Superior Court (1989) 212
Cal.App.3d 726, 730-731 [260 Cal.Rptr. 793]; but see Barrett v. Bank of America (1986) 183
Cal.App.3d 1362, 1369 [229 Cal.Rptr. 16], and Commercial Cotton Co. v. United California
Bank (1985) 163 Cal.App.3d 511, 516 [209 Cal.Rptr. 551, 55 A.L.R.4th 1017]) and (8)
stockbroker-investor (Trustees of the Capital Wholesale Electric etc. Fund v. Shearson,
Lehman Brothers, Inc. (1990) 221 Cal.App.3d 617, 624-625 [270 Cal.Rptr. 566]). One court
(Okun v. Morton (1988) 203 Cal.App.3d 805, 826 [250 Cal.Rptr. 220]) has taken a more
general view and suggested that no contractual relationship other than insurer-insured would
warrant “special relationship” treatment. Only the relationship of bank and depositor has
received any endorsement as meeting the criteria for a “special relationship” (Commercial
Cotton Co. v. United California Bank, supra, 163 Cal.App.3d at p. 516) and even that has
been strongly criticized. (See Price v. Wells Fargo, supra, 213 Cal.App.3d at p. 476.)


From this history, it seems clear to us that the recognition of a tort remedy for a breach of the
implied covenant in a noninsurance contract has little authoritative support. In fact, with but one
arguable exception (see fn. 25) and apart from decisions disapproved by Foley, every case which
has considered the issue has rejected the recognition of a special relationship between specific
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contracting parties. However, as the Foley court did not see fit to specifically reject the Seaman's
consideration of the noninsurance special relationship, or the Wallis criteria for determining its
existence, we decline to do so. Indeed, the Foley court's discussion of why the employment
relationship was dissimilar to that of insurer and insured essentially relied upon a Wallis analysis.
(Foley, supra, 47 Cal.3d at p. 692.)


More recently, in Mitsui Manufacturers Bank v. Superior Court, supra, 212 Cal.App.3d 726,
733, the court discussed similar criteria in concluding that a lender and commercial borrower did
not share a special relationship sufficient to justify a tort claim. The court restated the standard
to be applied in terms very similar to those used by Wallis. “It is the nature of the contract
that is critical, whether it reflects unequal bargaining strength *1400  between the parties, an
inadequacy of ordinary contract damages or other remedies, adhesiveness of contract provisions
adversely impacting the damaged party which are either neutral toward or benefit the other, public
concerns that parties to certain types of contracts conduct themselves in a particular manner, the
reasonable expectations of the parties or a fiduciary relationship in which the financial dependence
or personal security by the damaged party has been entrusted to the other. There are undoubtedly
other significant factors and it may be that not all must be present in every case which might give
rise to tort damages.” (Id. at p. 731.) Whatever the present efficacy of this analytical restatement,
we find that plaintiffs here have failed to allege sufficient facts to demonstrate that they satisfy the
requirements set forth in either Wallis or Mitsui.


(13c) This case presents a rather common commercial banking transaction. The plaintiffs, seeking
to make a profit motivated investment in the form of a leveraged buyout of a going business entered
into arms length negotiations with a unit of a major lending institution. There were no indicia of
unequal bargaining here, no adhesive agreements, no indication that one party had any particular
advantage over the other. Indeed, it appears that the terms of the central document, the August
25 letter, was the product of meaningful negotiations between the parties. Moreover, it does not
appear that plaintiffs were either in a particularly vulnerable position nor in need of any special
protection. Finally, ordinary contract damages are obviously adequate to make plaintiffs whole for
any compensable misconduct on the part of the defendants.


Under no reasonable perspective of the facts in this case would the Wallis/Mitsui standards be
satisfied. Given the allegations set out in plaintiffs' second amended pleadings, the “transaction
involved here is the quintessentially ordinary arms-length commercial transaction between two
parties of equal bargaining strength, breaches of which are adequately remedied by ordinary
contract damages.” (Mitsui Manufacturers Bank v. Superior Court, supra, 212 Cal.App.3d at p.
731.) Whatever may be the viability of the proposition that a bank can have a special relationship
with a depositor so as to justify a tort recovery for breach of the implied covenant (see, e.g.,
Commercial Cotton Co. v. United California Bank, supra, 163 Cal.App.3d at p. 516; cf. Price v.
Wells Fargo Bank, supra, 213 Cal.App.3d at p. 476; see also, Lee v. Bank of America (1990) 218
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Cal.App.3d 914 [267 Cal.Rptr. 387], including conc. and dis. opn. of Johnson, J., at pp. 922-929),
there is neither authority nor reason for according such characterization to the relationship between
a bank and a commercial borrower.


Therefore, since it is patently clear that no “special relationship” exists sufficient to support a tort
recovery for an alleged breach of the implied *1401  covenant of good faith, plaintiffs can state
no basis for recovery in tort. Moreover, as they have alleged nothing more than a duplicative claim
for contract damages, the trial court was correct in sustaining a demurrer to this count without
leave to amend.


(2) Bad Faith Denial of Contract
As we have already discussed, the Seaman's court chose to avoid the difficult question of the
nature and extent of a tort remedy for a breach of the implied covenant in noninsurance cases
by recognizing a new tort which would not be predicated on a breach of the covenant. (19) It
provided such a remedy in those limited cases in which a party “seeks to shield itself from liability
by denying, in bad faith and without probable cause, that the contract exists.” (Seaman's, supra,
36 Cal.3d at p. 769). 26  The elements of such a tort are (1) an underlying contract, (2) which is
breached by the defendant, (3) who then denies liability by asserting that the contract does not
exist, (4) in bad faith and (5) without probable cause for such denial. 27  *1402


26 The Seaman's court explained its rationale for the recognition of tort liability in these
circumstances with this comment. “It has been held that a party to a contract may be subject
to tort liability, including punitive damages, if he coerces the other party to pay more than
is due under the contract terms through the threat of a lawsuit, made ' ”without probable
cause and with no belief in the existence of the cause of action. “ ' (Adams v. Crater Well
Drilling, Inc. (1976) 276 Ore. 789 [556 P.2d 679, 681].) There is little difference, in principle,
between a contracting party obtaining excess payment in such manner, and a contracting
party seeking to avoid all liability on a meritorious contract claim by adopting a 'stonewall'
position ('see you in court') without probable cause and with no belief in the existence of a
defense. Such conduct goes beyond the mere breach of contract. It offends accepted notions
of business ethics. (See Jones v. Abriani (1976) 169 Ind. 556 [350 N.E.2d 635].) Acceptance
of tort remedies in such a situation is not likely to intrude upon the bargaining relationship
or upset reasonable expectations of the contracting parties.” (36 Cal.3d at pp. 769-770.)
While the Supreme Court in Foley did not directly address this comment in Seaman's, it is
fair to say that it did express considerable skepticism about the viability of a tort recovery
which was based upon a defendant's bad faith conduct in asserting a stonewall (“see you
in court”) defense to an ordinary commercial contract. The court acknowledged that while
a test of bad faith could be formulated by requiring both objective (no factual basis for an
asserted defense) and subjective (no good faith belief that asserted defense was reasonable or



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=218CAAPP3D914&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990050374&pubNum=227&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990050374&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=36CALIF3D769&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_769&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_769 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=36CALIF3D769&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_769&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_769 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976134453&pubNum=661&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_681&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_681 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976134453&pubNum=661&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_661_681&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_681 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976107836&pubNum=0000578&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=36CALIF3D769&originatingDoc=I7f6504b9fabd11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_769&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_769 





Careau & Co. v. Security Pacific Business Credit, Inc., 222 Cal.App.3d 1371 (1990)
272 Cal.Rptr. 387


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 31


justified) elements, it would “not serve to limit initiation and prosecution of litigation based
on almost any [breach of contract]” (Foley, supra, 47 Cal.3d at p. 697, fn. 35.) The court
made it clear that, at least in the employment context, it did not favor actions which would be
based upon the subjective intentions and state of mind of the breaching party. Such actions,
it said, “could rarely be disposed of at the demurrer or summary judgment stage.” (Id., at
p. 697.)


27 It is unfortunate that the Seaman's court neither explained or justified why tort liability could
be imposed for a bad faith denial of contract existence but not for the bad faith assertion of
any other defense. As Judge Kozinski put it, “It is impossible to draw a principled distinction
between a tortious denial of a contract's existence and a permissible denial of liability under
the terms of the contract. The test—if one can call it such—seems to be whether the conduct
'offends accepted notions of business ethics.' ” (Oki America, Inc. v. Microtech Intern., Inc.
(9th Cir. 1989) 872 F.2d 312, 315 (conc. opn. of Kozinski, J., quoting Seaman's, supra, 36
Cal.3d at p. 770).) Such test would seem to be equally applicable to the assertion of any
defense in bad faith, as the Seaman's court may have recognized in its dictum concerning
the assertion of the “stonewall defense.” (Seaman's, supra, 36 Cal.3d at pp. 769-770; see
also, fn. 26, ante.)


Of these five elements, the last two are the most critical and difficult to demonstrate. The
requirement that the defense be asserted in bad faith is a subjective issue relating to the defendant's
state of mind. Stated in its simplest form, it means that the defendant does not have a good faith
belief that the facts relied upon constitute or support a legally tenable defense. The fifth element,
the absence of probable cause, means that, on the basis of the facts known to the defendant, the
assertion of the defense was not legally tenable; that is, it was neither reasonable nor justified
under applicable law. This is an objective requirement and requires a consideration of all of the
circumstances. (20a) As we conclude that plaintiffs have failed to plead the absence of probable
cause and that such failure is fatal to their claim, we limit our discussion to that element.


In our view, the question of probable cause presented here is conceptually no different than it
is in the tort of malicious prosecution where the court is called upon “to make an objective
determination of the 'reasonableness' of the defendant's conduct, i.e., to determine whether, on the
basis on the facts known to the defendant, the institution of the prior action was legally tenable. The
resolution of that question of law calls for the application of an objective standard to the facts on
which the defendant acted. [Citation.] Because the malicious prosecution tort is intended to protect
an individual's interest 'in freedom from unjustifiable and unreasonable litigation' [citation], if the
trial court determines that the prior action was objectively reasonable, the plaintiff has failed to
meet the threshold requirement of demonstrating an absence of probable cause and the defendant
is entitled to prevail.” (Sheldon Appel Co. v. Albert & Oliker (1989) 47 Cal.3d 863, 878 [254
Cal.Rptr. 336, 765 P.2d 498]; see also, Leonardini v. Shell Oil Co. (1989) 216 Cal.App.3d 547,
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569-570 [264 Cal.Rptr. 883]; Klein v. Oakland Raiders, Ltd. (1989) 211 Cal.App.3d 67, 74-75
[259 Cal.Rptr. 149].)


As the Supreme Court put it, the existence or absence of probable cause in a malicious prosecution
case is a “ 'question ... of law to be determined by the court from the facts established in the case.'
” (Sheldon Appel Co. v. Albert & Oliker, supra, 47 Cal.3d at p. 875, quoting Ball v. Rawles (1892)
93 Cal. 222, 227 [28 P. 937].) “ '[I]f there is no dispute concerning the existence of the facts relied
upon to show probable cause, the trial court must then determine as a matter of law whether such
undisputed facts do or do not warrant an inference of probable cause.' [Citation.]” (Italics in the
original.) *1403  (Sheldon Appel Co. v. Albert & Oliker, supra, 47 Cal.3d at p. 880.) Only if there
is a dispute concerning (1) the existence of the facts relied upon to show probable cause or (2)
the state of the defendant's belief in, or knowledge of, such facts, would there be any issue as to
probable cause which would have to be tried to a jury. (Id., at pp. 879-880.)


We have no trouble in extending the principles applicable to the element of probable cause in
malicious prosecution actions to the tort now before us. 28  The essential interest which a malicious
prosecution action addresses is also present in the context of the tort of bad faith denial of contract.
In each case the law seeks to protect a party from the assertion by another of an unreasonable and
unjustifiable litigation position. It is immaterial that the offending activity relates in one case to the
initiation and prosecution of a legal action and in the other to the assertion of a particular defense.
We therefore conclude that the element of probable cause which the plaintiffs here must establish
in order to recover is likewise a legal issue, not a factual one.


28 The standard in Sheldon Appel Co. for probable cause has also been applied in determining
the existence of “reasonable cause” to bring an action under the Tort Claims Act for the
purpose of making an award of attorney's fees under Code of Civil Procedure section 1038.
(Ramsey v. City of Lake Elsinore (1990) 220 Cal.App.3d 1530, 1540 [270 Cal.Rptr. 198];
Carroll v. State of California (1990) 217 Cal.App.3d 134, 141-142 [265 Cal.Rptr. 753]; see
also, BAJI No. 7.87 (1990 new) and related Use Note.)


Depending on the allegations of a complaint containing a claim for bad faith denial of contract
existence, there is no reason why this legal issue cannot be determined by the court on demurrer.
This would be most likely to occur in those cases where there are detailed allegations concerning
the negotiations for, or formation of, the contract in dispute or where documents are attached and
incorporated into the pleadings. (21) For example, where a plaintiff attaches and incorporates a
written instrument into a pleading, without alleging that it was ambiguous or subject to some
special interpretation, the court is free on demurrer to construe the language and draw its own
conclusion as to the legal effect of the instrument. (Beck v. American Health Group Internat., Inc.
(1989) 211 Cal.App.3d 1555, 1561 [260 Cal.Rptr. 237].)
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(20b) Here, plaintiffs incorporated the August 25 letter, which can only be construed as a
conditional agreement. It is clearly subject to several specific conditions precedent which were
required to be satisfied before the defendants would be contractually committed to provide the
proposed financing. While plaintiffs allege the making of a number of oral statements by one
or more representatives of the defendants to the effect that the *1404  conditions were satisfied,
nowhere is there any direct allegation that any of such conditions, much less all, were ever satisfied.
It is also apparent from the pleadings that the defendants dispute the plaintiffs' allegations. In the
context of this case, where detailed written documentation and a complicated and sophisticated
transaction were clearly contemplated by the parties, defendants should not be compelled to assert
their side of such dispute only at their peril.


From plaintiffs' own pleadings, including our construction of the critical August 25 letter, it is clear
that there is not only a dispute with the defendants with respect to the satisfaction of significant
conditions precedent to liability, but there is a reasonable factual basis for that dispute. Whatever
the merits of the competing positions of the parties with respect to just what oral statements
were made, there can be no question as to the existence of the factual fabric upon which the
dispute is based. In other words, the complaint itself provides a basis for the court to conclude that
probable cause exists for the defendants' denial of contractual obligation. Given that plaintiffs' own
allegations provided this foundation, they were then required to affirmatively allege additional
facts sufficient to demonstrate that (1) defendants' reliance on the failure of such conditions as
a basis for their defensive posture was neither reasonable nor justified and thus was not legally
tenable or (2) defendants did not have any belief in, or knowledge of, facts which would make their
defensive assertion legally tenable. (22)(See fn. 29.) Plaintiffs' failure to provide such additional
facts is fatal to their cause of action as the absence of probable cause has not been alleged. 29


29 In our view, this situation is analogous to the complaint which includes allegations indicating
the existence of a defense to the claim (e.g., that the statute of limitations has run). In such
circumstance, specific facts negating that defense must be alleged. General or conclusionary
allegations will not suffice. (Saliter v. Pierce Brothers Mortuary (1978) 81 Cal.App.3d 292,
297 [146 Cal.Rptr. 271].)


(20c) Our insistence upon such specific pleading seems amply justified. Without such a
requirement, the courts will be faced with general allegations charging this tort in every contract
dispute in which liability is denied, and defendants in such cases will be faced with the dilemma
of raising a defense to contract liability only at the risk and expense of litigating a tort action. The
recognition we give to the rule that the issue of probable cause is a legal one to be determined
by the court and that it can be resolved on demurrer where, as here, a complaint demonstrates the
factual basis for the defensive position asserted, will serve to limit these cases to only those where
a plaintiff can truthfully allege specific facts demonstrating the absence of probable cause. *1405
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Plaintiffs first asserted this claim in their second amended complaints. Thus, they have not been
given any opportunity to provide the additional allegations which we here hold, for the first time,
are required. As a result, there has been no fair opportunity for plaintiffs to make the necessary
allegations. (Larwin-Southern California, Inc. v. JGB Investment Co., supra, 101 Cal.App.3d at
p. 635; Greenberg v. Equitable Life Assur. Society (1973) 34 Cal.App.3d 994, 998 [110 Cal.Rptr.
470].) Moreover, as we are unable to conclude from the face of the pleading that it is legally
incapable of amendment, it would be an abuse of discretion to deny plaintiffs an opportunity to
amend the allegations of this cause of action. (Postley v. Harvey, supra, 153 Cal.App.3d 280, 287.)
Therefore, we conclude that it was error to sustain defendants' demurrer without leave to amend.


. . . . . . . . . . . *


* See footnote, ante, page 1371.


Disposition
The orders of dismissal are reversed as follows:


1. In the Carrott action, counts 1, 2, 3, 8 (except as to Torres), 9, 10 and 14 as to Careau only
and count 12 as to both Carrott and Careau. Upon remand, the trial court shall permit Careau to
amend the allegations in counts 1, 2, 3, 8 (except as to Torres), 10 and 14 of the second amended
complaint; and


2. In the Careau Group action, counts 1, 2, 3, 8 (except as to Torres), 9, 10 and 12. Upon remand,
the trial court shall permit the Careau Group to amend counts 1, 2, 3, 8 (except as to Torres), 10
and 12 of the second amended complaint.


In all other respects, the orders of the trial court are affirmed. Each party shall bear their own costs
on appeal.


Klein, P. J., and Hinz, J., concurred. *1406


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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198 Cal.App.4th 396
Court of Appeal, Fourth District, Division 1, California.


Elaine CARTER, Individually and as Personal
Representative, etc., et al., Plaintiffs and Appellants,


v.
PRIME HEALTHCARE PARADISE VALLEY LLC, Defendant and Respondent.


No. D057852
|


Aug. 12, 2011.
|


As Modified Aug. 24, 2011.
|


Rehearing Denied Sept. 8, 2011.
|


Review Denied Oct. 26, 2011.


Synopsis
Background: Deceased patient's children, individually and as personal representative of patient,
brought action against hospital and skilled nursing facility for elder abuse, willful misconduct,
and wrongful death. The Superior Court, San Diego County, No. 37–2009–00100918–CU–PO–
CTL, Joan M. Lewis, J., sustained hospital's demurrer without leave to amend. Patient's children
appealed.


Holdings: The Court of Appeal, Irion, J., held that:


[1] hospital's alleged acts were not sufficiently egregious to constitute neglect under Elder Abuse
Act;


[2] hospital staff's purported failure to carry out physician's orders regarding treatment of pressure
ulcers and infusion of antibiotics did not constitute neglect under Elder Abuse Act; and


[3] purported “willful misconduct” cause of action was subject to professional negligence statute
of limitations.


Affirmed.
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West Headnotes (23)


[1] Appeal and Error Time for filing
Court of Appeal would exercise its discretion to treat plaintiffs' notice of appeal as
having been filed immediately after entry of judgment, where the trial court announced
its intention to sustain the demurrer without leave to amend at a hearing, and plaintiffs
filed a notice of appeal after the court heard the defendant's demurrer but before it entered
judgment. Cal.Rules of Court, Rule 8.104(d)(2).


4 Cases that cite this headnote


[2] Protection of Endangered Persons Deprivation, neglect, or abandonment
“Neglect” as a form of abuse under the Elder Abuse Act refers to the failure of those
responsible for attending to the basic needs and comforts of elderly or dependent adults,
regardless of their professional standing, to carry out their custodial obligations. West's
Ann.Cal.Welf. & Inst.Code § 15610.57(b).


16 Cases that cite this headnote


[3] Protection of Endangered Persons Deprivation, neglect, or abandonment
When the medical care of an elder is at issue, the Elder Abuse Act's definition of “neglect”
speaks not of the undertaking of medical services, but of the failure to provide medical
care. West's Ann.Cal.Welf. & Inst.Code § 15610.57(b).


25 Cases that cite this headnote


[4] Health Measure and elements
“Oppression,” “fraud,” and “malice,” as would support enhanced remedies under the
Elder Abuse Act from a health care provider, involve intentional, willful, or conscious
wrongdoing of a despicable or injurious nature. West's Ann.Cal.Welf. & Inst.Code §§
15657, 15657.2.


9 Cases that cite this headnote


[5] Health Measure and elements
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“Recklessness,” as would support enhanced remedies under the Elder Abuse Act from a
health care provider, involves deliberate disregard of the high degree of probability that
an injury will occur, and rises to the level of a conscious choice of a course of action
with knowledge of the serious danger to others involved in it. West's Ann.Cal.Welf. &
Inst.Code §§ 15657, 15657.2.


15 Cases that cite this headnote


[6] Health Measure and elements
Enhanced remedies under the Elder Abuse Act from a health care provider are available
only for acts of egregious abuse against elder and dependent adults; in short, a plaintiff
must allege conduct essentially equivalent to conduct that would support recovery of
punitive damages. West's Ann.Cal.Welf. & Inst.Code §§ 15657, 15657.2.


12 Cases that cite this headnote


[7] Protection of Endangered Persons Damages, sentence, or other remedy
To trigger the enhanced remedies for neglect under the Elder Abuse Act, the plaintiff must
allege, and ultimately prove by clear and convincing evidence, facts establishing that the
defendant: (1) had responsibility for meeting the basic needs of the elder or dependent
adult, such as nutrition, hydration, hygiene or medical care; (2) knew of conditions that
made the elder or dependent adult unable to provide for his or her own basic need; and (3)
denied or withheld goods or services necessary to meet the elder or dependent adult's basic
needs, either with knowledge that injury was substantially certain to befall the elder or
dependent adult or with conscious disregard of the high probability of such injury. West's
Ann.Cal.Welf. & Inst.Code §§ 15610.07(a, b), 15610.57(b), 15657.


32 Cases that cite this headnote


[8] Protection of Endangered Persons Proceedings and prosecution in general
Protection of Endangered Persons Damages, sentence, or other remedy
For a plaintiff to trigger the enhanced remedies for neglect under the Elder Abuse Act, the
facts constituting the neglect and establishing the causal link between the neglect and the
injury must be pleaded with particularity, in accordance with the pleading rules governing
statutory claims. West's Ann.Cal.Welf. & Inst.Code §§ 15610.07(a, b), 15657.


9 Cases that cite this headnote
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[9] Health Hospitals in General
Hospital's alleged acts during hospitalizations of patient before, during, and after his
treatment at skilled nursing facility were not sufficiently egregious to constitute “neglect,”
or any other form of abuse, under Elder Abuse Act, absent specific factual allegations
indicating at least recklessness, or that patient relied upon or was harmed by any fraud;
during the first hospitalization patient allegedly had no pressure ulcers, during the second
hospitalization hospital allegedly observed pneumonia, sepsis, and a pressure ulcer and
“fraudulently and falsely” documented additional pressure ulcers on his heels as “there
one day and then disappearing the next,” and during the third hospitalization hospital
allegedly improperly monitored patient, failed to administer antibiotics needed to treat
patient's pneumonia, and did not have the proper size endotracheal tube in a crash cart
despite “false records” to the contrary, resulting in patient's death. West's Ann.Cal.Welf.
& Inst.Code §§ 15610.07(a, b), 15610.57(b), 15657, 15657.2.


[10] Protection of Endangered Persons Damages, sentence, or other remedy
Although neglect that is fraudulent may be sufficient to trigger the enhanced remedies
available under the Elder Abuse Act, without detrimental reliance, there is no fraud. West's
Ann.Cal.Welf. & Inst.Code § 15657.


4 Cases that cite this headnote


[11] Health Hospitals in General
Any injury to deceased patient's children from hospital's alleged “cover-up” and falsified
medical records was not relevant to their survivor action for elder abuse under the Elder
Abuse Act. West's Ann.Cal.Welf. & Inst.Code § 15657.


27 Cases that cite this headnote


[12] Protection of Endangered Persons Persons and relationships affected
Under Elder Abuse Act, allegations of misconduct directed against one defendant do
not state a cause of action against another defendant against whom the allegations of
misconduct are not directed. West's Ann.Cal.Welf. & Inst.Code § 15610.07.


[13] Pleading Matters of Fact or Conclusions
Pleading Certainty, definiteness, and particularity
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Facts, not conclusions, must be pleaded, and where statutory remedies are invoked, the
facts must be pleaded with particularity.


4 Cases that cite this headnote


[14] Health Hospitals in General
Hospital staff's purported failure to carry out orders from a physician regarding treatment
of patient's pressure ulcers and infusion of antibiotics did not constitute “neglect” within
the meaning of the Elder Abuse Act. West's Ann.Cal.Welf. & Inst.Code §§ 15610.07(a,
b), 15610.57(b), 15657.2.


[15] Health Hospitals in General
Because medical treatment generally cannot be provided without a physician's order, the
mere fact that a physician ordered certain treatment does not establish that hospital staff's
failure to provide the treatment was anything more than professional negligence, and thus
does not establish that it was neglect under the Elder Abuse Act. West's Ann.Cal.Welf. &
Inst.Code § 15657.2; West's Ann.Cal.Bus. & Prof.Code § 2052(a).


1 Case that cites this headnote


[16] Health Hospitals in General
Hospital's alleged falsification of patient's death certificate did not injure patient and thus
was not elder abuse, where patient was already dead. West's Ann.Cal.Welf. & Inst.Code
§ 15610.07(a).


[17] Limitation of Actions Matters appearing on face of pleadings
A defendant may demur to a complaint on the basis of the statute of limitations when it is
clear from the face of the complaint that the action is time-barred. West's Ann.Cal.C.C.P.
§ 430.30(a).


1 Case that cites this headnote


[18] Limitation of Actions Limitation as affected by nature or form of remedy in general
To determine the statute of limitations which applies to a cause of action it is necessary to
identify the nature of the cause of action, i.e., the “gravamen” of the cause of action.
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17 Cases that cite this headnote


[19] Limitation of Actions Limitation as affected by nature or form of remedy in general
The nature of the cause of action and the primary right involved, not the form or label of
the cause of action or the relief demanded, determine which statute of limitations applies.


17 Cases that cite this headnote


[20] Health Limitations;  time requirements
Deceased patient's children's “willful misconduct” cause of action against hospital was
really one for personal injuries to patient based on hospital's alleged professional
negligence, and thus was subject to the professional negligence statute of limitations,
even though children made conclusory allegations that hospital acted with deliberate
indifference to patient's well-being, where children essentially alleged that patient suffered
personal injury and emotional distress as a result of hospital's failures to treat and document
his pressure ulcers properly, to administer antibiotics needed to treat his pneumonia, and
to stock and document a crash cart properly. West's Ann.Cal.C.C.P. § 340.5.


2 Cases that cite this headnote


[21] Negligence Willful or wanton conduct
“Willful misconduct” involves more than a failure to use ordinary care; it involves a more
positive intent actually to harm another or to do an act with a positive, active, and absolute
disregard of its consequences.


2 Cases that cite this headnote


[22] Limitation of Actions Professional Negligence or Malpractice
The professional negligence statute of limitations begins to run when the plaintiff actually
knows or suspects, or reasonably should know or suspect, the injury was caused by
wrongdoing. West's Ann.Cal.C.C.P. § 340.5.


2 Cases that cite this headnote


[23] Death Computation of period of limitation
Professional negligence statute of limitations on patient's children's survivor claim against
hospital began to run under the discovery rule on the day patient died, where patient's
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daughter suspected that patient's medications were not being administered, so immediately
after patient's death she requested testing of patient's body to prove medications were
actually administered. West's Ann.Cal.C.C.P. § 340.5.


1 Case that cites this headnote
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**898  Law Office of Jorge I. Hernandez and Jorge I. Hernandez, Indio, for Plaintiffs and
Appellants.


Carroll, Kelly, Trotter, Franzen & McKenna, Michael J. Trotter, Brenda Ligorsky and David P.
Pruett, Long Beach, for Defendant and Respondent.


Opinion


**899  IRION, J.


*400  Plaintiffs Elaine Carter, 1  Newgene Grant and Roosevelt Grant, Jr., appeal a judgment
entered after the trial court sustained a demurrer without leave to amend. Plaintiffs sued defendant
Prime Healthcare Paradise Valley *401  LLC, doing business as Paradise Valley Hospital (the
Hospital) and Paradise Valley Health Care Center, Inc. (the Center) 2  for the death of their father,
Roosevelt Grant (Grant), on theories of elder abuse, willful misconduct and wrongful death. On
the Hospital's demurrer, the trial court ruled that plaintiffs had not alleged conduct that qualified
as elder abuse (as distinguished from negligence) and that the willful misconduct and wrongful
death claims were untimely. We affirm.


1 Carter sues in her individual capacity and as the personal representative of her deceased
father.


2 The Center is not a party to this appeal.


I


STATEMENT OF THE CASE


A. Background Facts
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Because this case comes to us after entry of a judgment based on the sustaining of a demurrer,
we accept as true the material allegations of plaintiffs' pleadings. (Shoemaker v. Myers (1990) 52
Cal.3d 1, 7, 276 Cal.Rptr. 303, 801 P.2d 1054.) According to plaintiffs' first amended complaint,
the following events led to the death of Roosevelt Grant:


Approximately two months after undergoing hip surgery, Grant was admitted to the Hospital for
chest pain on April 21, 2008. Grant was 87 years old and had no pressure ulcers at that time.


Two days later, Grant was transferred to the Center, a skilled nursing facility, for short-term
rehabilitation therapy. He was generally in good health at the time. The Center advised plaintiffs
that Grant would likely remain there for approximately 100 days.


While at the Center, Grant was “continually neglected.” For example, when Grant was bathed in
bed, “he was routinely not dried[;] instead he was placed in front of an open window with a fan
blowing on him to ‘air-dry’ ... even during cold days.” This practice of leaving Grant wet and
cold for extended periods of time continued despite protests by Grant's daughter and ultimately
caused Grant to develop pneumonia. Additionally, when Grant was showered in a wheel chair,
he was often left in unfamiliar surroundings, alone, wet and helpless. The Center also did not
provide Grant sufficient nutrition or hydration. Due to this neglect, Grant weakened and developed
pneumonia, pressure ulcers on his lower back and buttocks and sepsis.


On May 6, 2008, Grant was admitted to the Hospital for eight days for treatment of the pneumonia,
sepsis and pressure ulcers. While at the Hospital, *402  he developed additional pressure ulcers on
his heels. The records regarding these pressure ulcers “were fraudulently and falsely maintained.”


After discharge from the Hospital, Grant returned to the Center for approximately three months.
At the Center, Grant continued to be mistreated; for example, he was isolated, not repositioned
and improperly bathed.


On August 18, 2008, Grant was admitted to the Hospital for a third and final time. The Hospital did
not give Grant life-saving medications, including antibiotics, despite **900  records stating the
contrary. 3  The Hospital also failed properly to stock a “crash cart” for use in emergency situations,
again despite records stating the contrary. As a result of the Hospital's “abuse, neglect and fraud,”
Grant died when those treating him could not locate a common size endotracheal tube and intubate
him in time to save his life.


3 Grant's daughter suspected her father was not receiving proper medications and immediately
after his death requested that his blood be tested to determine whether it contained the
prescribed medications. According to plaintiffs, the Hospital “tested for other drugs, not
the prescription drugs in question. This was plainly done as a cover-up to hide the most
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basic [breach] of [the Hospital's] duty to administer [Grant's] required medication to fight
his pneumonia.”


B. Trial Court Proceedings
Plaintiffs initiated this action against the Hospital and the Center on October 27, 2009. In their
first amended complaint, plaintiffs alleged three separately labeled causes of action against the
Hospital: (1) violations of the Elder Abuse and Dependent Adult Civil Protection Act (Welf.
& Inst.Code, § 15600 et seq.) (the Elder Abuse Act or the Act); (2) willful misconduct; and
(3) wrongful death. 4  The gist of these claims was that the Hospital caused Grant's death by
“recklessly,” “willfully,” and “with deliberate indifference and conscious disregard for the health,
safety and well-being of [Grant],” failing to treat his pressure ulcers, administer his prescribed
medications and properly stock a crash cart. Plaintiffs sought compensatory and punitive damages
as well as costs, including attorney fees.


4 Plaintiffs alleged these same causes of action as well as two others against the Center.
Because the Center is not a party to this appeal, we do not determine the sufficiency of any
claims as they pertain to the Center.


[1]  The Hospital demurred to the first amended complaint on the grounds that the elder abuse
claim did not state facts sufficient to constitute a cause of action and the willful misconduct
and wrongful death claims were time-barred. Over plaintiffs' opposition, the trial court sustained
the demurrers without leave to amend. The court ruled: (1) the allegations of the elder abuse
claim did not constitute “neglect” within the meaning of the Elder Abuse Act; (2) there is no
separate cause of action for *403  willful misconduct; and (3) the willful misconduct and wrongful
death claims arose from the Hospital's provision of professional services and were barred by the
statute of limitations. The court entered a judgment in favor of the Hospital and against plaintiffs.
Plaintiffs filed a notice of appeal after the court heard the Hospital's demurrer but before it entered
judgment. 5


5 Because the trial court announced its intention to sustain the demurrer without leave to amend
at the hearing, we exercise our discretion to treat the notice of appeal as having been filed
immediately after entry of judgment. (Cal. Rules of Court, rule 8.104(d)(2).)


II


DISCUSSION


A. Standard of Review
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“On appeal from a judgment dismissing an action after sustaining a demurrer without leave to
amend, the standard of review is well settled. The reviewing court gives the complaint a reasonable
interpretation, and treats the demurrer as admitting all material facts properly pleaded. [Citations.]
The court does not, however, assume the truth of contentions, deductions or conclusions of law.
[Citation.] The judgment must be affirmed ‘if any one of the several grounds of demurrer is well
**901  taken. [Citations.]’ [Citation.] However, it is error for a trial court to sustain a demurrer
when the plaintiff has stated a cause of action under any possible legal theory. [Citation.] And it is
an abuse of discretion to sustain a demurrer without leave to amend if the plaintiff shows there is a
reasonable possibility any defect identified by the defendant can be cured by amendment.” (Aubry
v. Tri–City Hospital Dist. (1992) 2 Cal.4th 962, 966–967, 9 Cal.Rptr.2d 92, 831 P.2d 317.)


B. The Trial Court Properly Sustained the Hospital's Demurrer to the Elder Abuse Cause of
Action Without Leave to Amend
Plaintiffs contend the trial court erred in sustaining without leave to amend the Hospital's demurrer
to the first cause of action based on “neglect” of Grant in violation of the Elder Abuse Act. 6


According to plaintiffs, they properly alleged a claim under the Act based on the Hospital's
fraudulent or *404  reckless failure to provide medical care Grant needed. We shall set forth the
legal principles governing elder abuse claims based on neglect in general and then apply those
principles to this case.


6 There is a split of authority on whether the Elder Abuse Act creates an independent cause
of action or merely provides additional remedies for some other cause of action. (Compare
Perlin v. Fountain View Management, Inc. (2008) 163 Cal.App.4th 657, 666, 77 Cal.Rptr.3d
743 (Perlin ) [“the Act creates an independent cause of action”] with Berkley v. Dowds
(2007) 152 Cal.App.4th 518, 529, 61 Cal.Rptr.3d 304 (Berkley ) [“The Act does not create
a cause of action as such, but provides for attorney fees, costs, and punitive damages under
certain conditions.”]; see also Smith v. Ben Bennett, Inc. (2005) 133 Cal.App.4th 1507, 1525,
35 Cal.Rptr.3d 612 (Smith ) [“An elder abuse claim could be a ‘cause of action’ for some
statutory purposes but not others.”].) “We need not resolve this issue as, assuming arguendo
that [the Act] creates an independent cause of action, [plaintiffs'] allegations do not state a
claim against [the Hospital] for ... abuse of an elder.” (Das v. Bank of America, N.A. (2010)
186 Cal.App.4th 727, 744, 112 Cal.Rptr.3d 439.)


1. General Legal Principles Applicable to Elder Abuse Based on Neglect
The Elder Abuse Act makes certain enhanced remedies available to a plaintiff who proves abuse
of an elder, i.e., a “person residing in this state, 65 years of age or older.” (Welf. & Inst.Code,
§ 15610.27.) In particular, a plaintiff who proves “by clear and convincing evidence” both that
a defendant is liable for physical abuse, neglect or financial abuse (as these terms are defined
in the Act) and that the defendant is guilty of “recklessness, oppression, fraud, or malice” in
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the commission of such abuse may recover attorney fees and costs. (Id., § 15657, subd. (a).)
On the same proof, a plaintiff who sues as the personal representative or successor in interest
of a deceased elder is partially relieved of the limitation on damages imposed by Code of Civil
Procedure section 377.34 and may recover damages for the decedent's predeath pain and suffering.
(Welf. & Inst.Code, § 15657, subd. (b).)


[2]  [3]  The Elder Abuse Act defines abuse as “[p]hysical abuse, neglect, financial abuse,
abandonment, isolation, abduction, or other treatment with resulting physical harm or pain or
mental suffering” (Welf. & Inst.Code, § 15610.07, subd. (a), italics added); or “[t]he deprivation
by a care custodian of goods or services that are necessary to avoid physical harm or mental
suffering” (id., § 15610.07, subd. (b)). The Act defines neglect as “[t]he negligent failure of any
person having the care or custody of an elder or a dependent adult to exercise that degree of care
that a reasonable person in a like position would exercise.” (Id., § 15610.57, subd. (a)(1).) **902
“Neglect includes, but is not limited to, all of the following: [¶] (1) Failure to assist in personal
hygiene, or in the provision of food, clothing, or shelter. [¶] (2) Failure to provide medical care for
physical and mental health needs.... [¶] (3) Failure to protect from health and safety hazards. [¶]
(4) Failure to prevent malnutrition or dehydration.” (Id., § 15610.57, subd. (b).) In short, neglect as
a form of abuse under the Elder Abuse Act refers “to the failure of those responsible for attending
to the basic needs and comforts of elderly or dependent adults, regardless of their professional
standing, to carry out their custodial obligations.” (Delaney v. Baker (1999) 20 Cal.4th 23, 34, 82
Cal.Rptr.2d 610, 971 P.2d 986 (Delaney ).) Thus, when the medical care of an elder is at issue,
“the statutory definition of ‘neglect’ speaks not of the *405  undertaking of medical services, but
of the failure to provide medical care.” (Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th
771, 783, 11 Cal.Rptr.3d 222, 86 P.3d 290 (Covenant Care ); see also id. at p. 786, 11 Cal.Rptr.3d
222, 86 P.3d 290 [“statutory elder abuse may include the egregious withholding of medical care
for physical and mental health needs”].)


[4]  [5]  [6]  To recover the enhanced remedies available under the Elder Abuse Act from a health
care provider, a plaintiff must prove more than simple or even gross negligence in the provider's
care or custody of the elder. (Welf. & Inst.Code, § 15657.2; Delaney, supra, 20 Cal.4th at p. 32,
82 Cal.Rptr.2d 610, 971 P.2d 986; Sababin v. Superior Court (2006) 144 Cal.App.4th 81, 88, 50
Cal.Rptr.3d 266 (Sababin ).) The plaintiff must prove “by clear and convincing evidence” that
“the defendant has been guilty of recklessness, oppression, fraud, or malice in the commission of”
the neglect. (Welf. & Inst.Code, § 15657.) Oppression, fraud and malice “involve ‘intentional,’
‘willful,’ or ‘conscious' wrongdoing of a ‘despicable’ or ‘injurious' nature.” (Delaney, at p. 31,
82 Cal.Rptr.2d 610, 971 P.2d 986.) Recklessness involves “ ‘deliberate disregard’ of the ‘high
degree of probability’ that an injury will occur” and “rises to the level of a ‘conscious choice of
a course of action ... with knowledge of the serious danger to others involved in it.’ ” (Id. at pp.
31–32, 82 Cal.Rptr.2d 610, 971 P.2d 986.) Thus, the enhanced remedies are available only for “
‘acts of egregious abuse’ against elder and dependent adults.” (Id. at p. 35, 82 Cal.Rptr.2d 610,



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS377.34&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS377.34&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.07&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.07&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.57&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7b9b000044381 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15610.57&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=0000661&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=0000661&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004256500&pubNum=0004645&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004256500&pubNum=0004645&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004256500&pubNum=0004645&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004256500&pubNum=0004645&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657.2&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=0000661&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=0000661&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010514601&pubNum=0007047&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010514601&pubNum=0007047&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS15657&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=0000661&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=0000661&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=0000661&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=0000661&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999069516&pubNum=0000661&originatingDoc=Ib1ddfc9bc4cd11e093b4f77be4dcecfa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Carter v. Prime Healthcare Paradise Valley LLC, 198 Cal.App.4th 396 (2011)
129 Cal.Rptr.3d 895, 11 Cal. Daily Op. Serv. 10,395, 2011 Daily Journal D.A.R. 12,295


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 12


971 P.2d 986; see also Covenant Care, supra, 32 Cal.4th at p. 786, 11 Cal.Rptr.3d 222, 86 P.3d
290 [“statutory elder abuse may include the egregious withholding of medical care for physical
and mental health needs”].) In short, “[i]n order to obtain the Act's heightened remedies, a plaintiff
must allege conduct essentially equivalent to conduct that would support recovery of punitive
damages.” (Covenant Care, at p. 789, 11 Cal.Rptr.3d 222, 86 P.3d 290.)


Examples of cases involving conduct sufficiently egregious to warrant the award of enhanced
remedies under the Elder Abuse Act include the following:


• A skilled nursing facility: (1) failed to provide an elderly man suffering from Parkinson's
disease with sufficient food and water and necessary medication; (2) left him unattended and
unassisted for long periods of time; (3) left him in his own excrement so that ulcers exposing
muscle and bone became infected; and (4) misrepresented and failed to inform his children
of his true condition. (Covenant Care, supra, 32 Cal.4th at p. 778 [11 Cal.Rptr.3d 222, 86
P.3d 290].)


• An 88–year–old woman with a broken ankle “was frequently left lying in her own urine and
feces for extended periods **903  of time”; and she developed pressure ulcers on her ankles,
feet and buttocks that exposed bone, “despite plaintiff's persistent complaints to nursing staff,
administration, and finally, to a nursing home ombudsman.” (Delaney, supra, 20 Cal.4th at
pp. 27, 41 [82 Cal.Rptr.2d 610, 971 P.2d 986].)


*406  • A facility caring for a dependent adult with a known condition causing progressive
dementia, requiring nutrition and hydration through a gastrostomy tube, and subjecting her to
skin deterioration, ignored a medical care plan requiring the facility to check the dependent
adult's skin on a daily basis and failed to notify a physician when pressure ulcers and other
skin lesions developed. (Sababin, supra, 144 Cal.App.4th at pp. 83–87, 90 [50 Cal.Rptr.3d
266].)


• A 78–year–old man admitted to a skilled nursing facility “was abused, beaten, unlawfully
restrained, and denied medical treatment.” (Smith, supra, 133 Cal.App.4th at p. 1512 [35
Cal.Rptr.3d 612].)


• The staff of a nursing home: (1) failed to assist a 90–year–old, blind and demented woman
with eating; (2) used physical and chemical restraints to punish the elder and prevent her
from obtaining help; and (3) physically and emotionally abused the elder by bruising her,
“withholding food and water, screaming at her, and threatening her.” (Benun v. Superior Court
(2004) 123 Cal.App.4th 113, 116–117 [20 Cal.Rptr.3d 26] (Benun ).)


• A skilled nursing facility: (1) failed to provide adequate pressure relief to a 76–year–old woman
with severe pain in her left leg and identified as at high risk for developing pressure ulcers; (2)
dropped the patient; (3) left “her in filthy and unsanitary conditions”; and (4) failed to provide
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her the proper diet, monitor food intake and assist with eating. (Country Villa Claremont
Healthcare Center, Inc. v. Superior Court (2004) 120 Cal.App.4th 426, 430, 434–435 [15
Cal.Rptr.3d 315].)


• A physician “conceal[ed] the existence of a serious bedsore on a nursing home patient under
his care, oppose[d] her hospitalization where circumstances indicate[d] it [was] medically
necessary, and then abandon[ed] the patient in her dying hour of need.” (Mack v. Soung (2000)
80 Cal.App.4th 966, 973 [95 Cal.Rptr.2d 830] (Mack ).)


[7]  [8]  From the statutes and cases discussed above, we distill several factors that must be present
for conduct to constitute neglect within the meaning of the Elder Abuse Act and thereby trigger
the enhanced remedies available under the Act. The plaintiff must allege (and ultimately prove
by clear and convincing evidence) facts establishing that the defendant: (1) had responsibility for
meeting the basic needs of the elder or dependent adult, such as nutrition, hydration, hygiene or
medical care (Welf. & Inst.Code, §§ 15610.07, subd. (b), 15610.57, subd. (b); Delaney, supra, 20
Cal.4th at p. 34, 82 Cal.Rptr.2d 610, 971 P.2d 986); (2) knew of conditions that made the elder or
dependent adult unable to provide for his or her own basic needs (Sababin, supra, 144 Cal.App.4th
at pp. 85, 90, 50 Cal.Rptr.3d 266; Benun, supra, 123 Cal.App.4th at p. 116, 20 Cal.Rptr.3d 26;
Mack, supra, 80 Cal.App.4th at pp. 972–973, 95 Cal.Rptr.2d 830); and (3) denied or withheld
goods or services *407  necessary to meet the elder or dependent adult's basic needs, either with
knowledge that injury was substantially certain to befall the elder or dependent adult (if the plaintiff
alleges oppression, fraud or malice) or with conscious disregard of the high probability of such
injury **904  (if the plaintiff alleges recklessness) (Welf. & Inst.Code, §§ 15610.07, subd. (b);
15610.57, subd. (b), 15657; Covenant Care, supra, 32 Cal.4th at pp. 783, 786, 11 Cal.Rptr.3d
222, 86 P.3d 290; Delaney, at pp. 31–32, 82 Cal.Rptr.2d 610, 971 P.2d 986). The plaintiff must
also allege (and ultimately prove by clear and convincing evidence) that the neglect caused the
elder or dependent adult to suffer physical harm, pain or mental suffering. (Welf. & Inst.Code, §§
15610.07, subds. (a), (b), 15657; Perlin, supra, 163 Cal.App.4th at p. 664, 77 Cal.Rptr.3d 743;
Berkley, supra, 152 Cal.App.4th at p. 529, 61 Cal.Rptr.3d 304.) Finally, the facts constituting the
neglect and establishing the causal link between the neglect and the injury “must be pleaded with
particularity,” in accordance with the pleading rules governing statutory claims. (Covenant Care,
at p. 790, 11 Cal.Rptr.3d 222, 86 P.3d 290.)


2. Application of General Legal Principles to This Case
[9]  Applying the foregoing legal principles to this case, we do not find in plaintiffs' pleadings
allegations that the Hospital did anything sufficiently egregious to constitute neglect (or any
other form of abuse) within the meaning of the Elder Abuse Act. In the portion of the first
amended complaint setting forth the facts upon which they base all of their causes of action,
plaintiffs mention three admissions of Grant to the Hospital. We shall analyze these general factual
allegations pertaining to each hospitalization and other facts alleged in the elder abuse cause of
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action itself to determine whether the allegations are sufficient to trigger the enhanced remedies
available under the Elder Abuse Act. We shall then determine whether the trial court properly
sustained the Hospital's demurrer and denied plaintiffs leave to amend.


a. Insufficiency of the General Factual Allegations


As to the first hospitalization, plaintiffs allege Grant was admitted for chest pains following recent
hip surgery and had no pressure ulcers at that time. Nothing is alleged about the Hospital's denial
or withholding of any care or about any injury Grant suffered during this hospitalization. Thus, no
violation of the Elder Abuse Act was stated based on this hospitalization. (See Welf. & Inst.Code,
§ 15610.07, subd. (a) [elder abuse includes neglect “with resulting physical harm or pain or mental
suffering”]; Berkley, supra, 152 Cal.App.4th at p. 529, 61 Cal.Rptr.3d 304 [no elder abuse when no
allegations of any harmful conduct by defendant or any injury resulting from defendant's conduct].)


During the second hospitalization, plaintiffs allege that Grant was found to be malnourished and
to have pneumonia, sepsis, and a pressure ulcer *408  on his lower back and buttocks, which
developed while he was at the Center; and that he developed additional pressure ulcers on his heels,
which the Hospital “fraudulently and falsely” documented as “there one day and then disappearing
the next.” Again, no facts are alleged as to any care or treatment the Hospital denied or withheld
from Grant—indeed, the allegations that various conditions were diagnosed and that Grant was
able to be discharged eight days after admission suggest the Hospital actually provided adequate
treatment. Further, although it is alleged that during this hospitalization Grant suffered additional
pressure ulcers on his heels, which were falsely documented, there are no allegations as to how
the Hospital or its false documentation caused the ulcers or any other injury to Grant. Thus, no
violation of the Elder Abuse Act was stated based on Grant's second hospitalization. (See Welf.
& Inst.Code, § 15610.07, subd. (a) **905  [elder abuse includes neglect “with resulting physical
harm or pain or mental suffering”]; Perlin, supra, 163 Cal.App.4th at p. 664, 77 Cal.Rptr.3d 743
[to obtain enhanced remedies under Elder Abuse Act, plaintiff must prove causation]; Berkley,
supra, 152 Cal.App.4th at p. 529, 61 Cal.Rptr.3d 304 [no elder abuse when no allegations of any
injury to elder resulting from defendant's conduct].)


As to the third and final hospital admission, plaintiffs allege that Grant died because the Hospital
did not administer the antibiotics Grant needed to treat his pneumonia and did not have the proper
size endotracheal tube in the crash cart, despite “false records” to the contrary. Plaintiffs also
allege, however, that during this hospitalization, “bags containing fluids [were] being injected
into [Grant],” and after “personnel treating [Grant] ... could not locate a common size endo-
tracheal tube in the crash cart,” they began “a search for an appropriate tube elsewhere in the
hospital.” These allegations indicate the Hospital did not deny services to or withhold treatment
from Grant—on the contrary, the staff actively undertook to provide treatment intended to save his
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life. Although the failure to infuse the proper antibiotics and the failure to locate the proper size
endotracheal tube in time to save Grant's life might constitute professional negligence (see, e.g.,
Nelson v. State of California (1982) 139 Cal.App.3d 72, 81, 188 Cal.Rptr. 479 (Nelson ) [failure of
medical practitioner to provide necessary medication or treatment is malpractice] ), absent specific
factual allegations indicating at least recklessness (i.e., a conscious or deliberate disregard of a high
probability of injury), neither failure constitutes abuse or neglect within the meaning of the Elder
Abuse Act (see Welf. & Inst.Code, § 15657.2 [elder abuse is distinct from professional negligence
of health care provider]; Covenant Care, supra, 32 Cal.4th at p. 786, 11 Cal.Rptr.3d 222, 86 P.3d
290 [elder abuse includes “egregious withholding of medical care”]; Delaney, supra, 20 Cal.4th
at p. 35, 82 Cal.Rptr.2d 610, 971 P.2d 986 [Elder Abuse Act only applies to neglect by health care
provider that is at least reckless]; Sababin, supra, 144 Cal.App.4th at p. 88, 50 Cal.Rptr.3d 266
[Elder Abuse Act does not apply to simple or gross negligence by health care provider] ).


[10]  [11]  *409  Moreover, with respect to their allegations that the Hospital “fraudulently”
documented the infusion of antibiotics and the stocking of the crash cart, plaintiffs did not allege
in the first amended complaint, and they do not explain on appeal, how Grant relied to his
detriment on such fraudulent documentation. Although neglect that is fraudulent may be sufficient
to trigger the enhanced remedies available under the Elder Abuse Act (see Welf. & Inst.Code, §
15657; Mack, supra, 80 Cal.App.4th at p. 973, 95 Cal.Rptr.2d 830 [enhanced remedies available
for physician's concealment of medical condition if clear and convincing evidence establishes
physician committed concealment with fraud] ), without detrimental reliance, there is no fraud (see,
e.g., Service by Medallion, Inc. v. Clorox Co. (1996) 44 Cal.App.4th 1807, 1818, 52 Cal.Rptr.2d
650 [“Deception without resulting loss is not actionable fraud.”]; Goldrich v. Natural Y Surgical
Specialties, Inc. (1994) 25 Cal.App.4th 772, 783, 31 Cal.Rptr.2d 162 [no fraud claim stated when
no allegations explaining how plaintiff relied on misrepresentations] ). Similarly, plaintiffs do not
explain how Grant possibly could have been harmed by the Hospital's “cover-up” in not testing his
blood for the right drugs, when that testing was done “[i]mmediately after his death.” Though it is
conceivable the “cover-up” and the falsified medical records might have injured plaintiffs in their
pursuit of this litigation, in this survivors' **906  action for elder abuse, only the injury that Grant
suffered before death matters. (See Welf. & Inst.Code, § 15657; subd. (b) [authorizing recovery
of damages for elder's predeath pain and suffering in survivor action for elder abuse]; Quiroz v.
Seventh Ave. Center (2006) 140 Cal.App.4th 1256, 1284, 45 Cal.Rptr.3d 222 (Quiroz ) [survivor
seeking remedies under Elder Abuse Act limited to recovery for predeath injury to victim of elder
abuse].) Therefore, plaintiffs' failure to allege any specific harm to Grant caused by the Hospital's
“cover-up” or fraudulent recordkeeping is fatal to their claim for the enhanced remedies available
under the Elder Abuse Act. (See Welf. & Inst.Code, § 15610.07, subd. (a) [for conduct to qualify as
elder abuse, it must cause elder to suffer physical harm, pain or mental suffering]; Berkley, supra,
152 Cal.App.4th at p. 529, 61 Cal.Rptr.3d 304 [no elder abuse when no allegations of any injury
to elder resulting from defendant's conduct].)
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b. Insufficiency of the Allegations in the Elder Abuse Cause of Action


[12]  No facts alleged in the separately labeled first cause of action for elder abuse cure the
defects in plaintiffs' general factual allegations discussed above. There are no additional facts
pertaining to Grant's medical care or treatment at the Hospital; instead, plaintiffs merely reformat
their general factual allegations into 11 separate “counts” of conduct purportedly constituting
elder abuse and allege that Grant suffered “serious personal injury and emotional distress” as
a result of the conduct. The only acts and omissions listed in these “counts” that arguably are
sufficiently egregious to constitute *410  elder abuse—abandoning and isolating Grant in the
shower; not drying him after bathing; not providing sufficient fluids for proper hydration; and
not treating the pressure ulcers on his lower back and buttocks, resulting in sepsis (see Welf. &
Inst.Code, § 15610.07, subd. (a) [abuse includes abandonment and isolation]; id., § 15610.57, subd.
(b)(1), (2), (4) [neglect includes failure to assist with hygiene, provide medical care or prevent
dehydration] )—are attributable exclusively to the Center. Allegations of misconduct directed
against one defendant, however, do not state a cause of action against another defendant against
whom the allegations of misconduct are not directed. (Greenberg v. Hollywood Turf Club (1970) 7
Cal.App.3d 968, 974, 86 Cal.Rptr. 885.) Hence, plaintiffs' allegations of misconduct by the Center
that might constitute elder abuse cannot form the basis of liability against the Hospital.


[13]  [14]  [15]  With respect to the conduct actually attributed to the Hospital—failure
to treat Grant's pressure ulcers, administer prescribed antibiotics or stock the crash cart;
false documentation; purposefully inadequate testing for medications—plaintiffs contend their
allegations the Hospital acted “recklessly” or “fraudulently” suffice to cause “the acts to rise to
the level of neglect” under the Elder Abuse Act. We disagree. When we review a ruling on a
demurrer, we do not assume the truth of contentions or conclusions of fact or law, such as those
contained in plaintiffs' pleadings. (Moore v. Regents of University of California (1990) 51 Cal.3d
120, 125, 271 Cal.Rptr. 146, 793 P.2d 479 (Moore ); Quiroz, supra, 140 Cal.App.4th at pp. 1276–
1277, 45 Cal.Rptr.3d 222.) “Facts, not conclusions, must be pleaded.” (Zumbrun v. University
of Southern California (1972) 25 Cal.App.3d 1, 8, 101 Cal.Rptr. 499.) Further, where, as here,
statutory remedies are invoked, the facts “must be pleaded with particularity.” (Covenant Care,
supra, 32 Cal.4th at p. 790, 11 Cal.Rptr.3d 222, 86 P.3d 290.) Accordingly, plaintiffs' “[u]se of
such terminology [as fraudulently and recklessly] cannot cure **907  [the] failure to point out
exactly how or in what manner the [Hospital has] transgressed.” (Lavine v. Jessup (1958) 161
Cal.App.2d 59, 69, 326 P.2d 238.) 7


7 At oral argument, plaintiffs' counsel contended that the Hospital staff failed to carry out
orders from a physician regarding treatment of Grant's pressure ulcers and infusion of
antibiotics, and that this failure constituted neglect within the meaning of the Elder Abuse
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Act. We found no such allegations in plaintiffs' first amended complaint, however. In any
event, because medical treatment generally cannot be provided without a physician's order
(see Bus. & Prof.Code, § 2052, subd. (a) [restricting practice of medicine to licensed
physicians] ), the mere fact that a physician ordered certain treatment does not establish that
the staff's failure to provide the treatment was anything more than professional negligence
(see Nelson, supra, 139 Cal.App.3d at p. 81, 188 Cal.Rptr. 479 [failure to provide necessary
medication or treatment is malpractice] ). But again, neglect requires more than negligence.
(Welf. & Inst.Code, § 15657.2; Sababin, supra, 144 Cal.App.4th at p. 88, 50 Cal.Rptr.3d
266.) It requires intentional misconduct or recklessness (Welf. & Inst.Code, § 15657;
Delaney, supra, 20 Cal.4th at pp. 31–32, 82 Cal.Rptr.2d 610, 971 P.2d 986), and no facts
(as opposed to conclusions) were alleged in the first amended complaint or offered at oral
argument to indicate either.


*411  c. Propriety of Sustaining the Demurrer Without Leave to Amend


Plaintiffs contend the trial court erred in sustaining the Hospital's demurrer to the elder abuse cause
of action and denying them leave to amend. We disagree.


As we explained in part II.B.2.a.-b., ante, the allegations of the first amended complaint were
insufficient to establish neglect within the meaning of the Elder Abuse Act. Thus, even if we
assume the Elder Abuse Act creates a separate cause of action for the survivors of a deceased
elder (see fn. 6, ante ), the trial court correctly sustained the Hospital's demurrer. (Code Civ. Proc.,
§ 430.10, subd. (e) [demurrer proper when complaint does not state facts sufficient to constitute
cause of action]; Berkley, supra, 152 Cal.App.4th at pp. 529–530, 61 Cal.Rptr.3d 304 [affirming
order sustaining demurrer to elder abuse claim when no allegations of conduct by defendant that
injured elder].)


[16]  We also conclude the trial court properly denied leave to amend. Plaintiffs have the burden
to show how they could further amend their pleadings to cure the defects. (Hendy v. Losse (1991)
54 Cal.3d 723, 742, 1 Cal.Rptr.2d 543, 819 P.2d 1.) At the hearing on the Hospital's demurrer,
the trial court asked plaintiffs' counsel what facts could be added, and he responded that on the
day Grant died, Grant was transferred from the emergency department to a floor where he was not
properly monitored and that the death certificate listed a false cause of death. The addition of these
facts would not have solved the problem with the elder abuse claim, however. Absent specific
facts indicating at least recklessness, any improper monitoring might have constituted professional
negligence but not elder abuse (see Delaney, supra, 20 Cal.4th at p. 35, 82 Cal.Rptr.2d 610, 971
P.2d 986 [elder abuse requires at least recklessness] ), and the falsification of the death certificate
obviously did not injure Grant, who was already dead (see Welf. & Inst.Code, § 15610.07, subd.
(a) [for conduct to qualify as elder abuse, it must cause elder to suffer physical harm, pain or
mental suffering] ). Since plaintiffs previously had amended their complaint, and the addition of
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the allegations suggested at the hearing on the demurrer would not have changed the legal effect
of their pleadings, the trial court properly denied leave to amend. (Goodman v. Kennedy (1976)
18 Cal.3d 335, 349, 134 Cal.Rptr. 375, 556 P.2d 737; Berkley, supra, 152 Cal.App.4th at p. 530,
61 Cal.Rptr.3d 304.)


**908  *412  C. The Trial Court Properly Sustained the Hospital's Demurrer to the Willful
Misconduct Cause of Action Without Leave to Amend
Plaintiffs contend the trial court erred in sustaining without leave to amend the Hospital's demurrer
to the third cause of action for willful misconduct because they “have properly pled all of the
essential elements of the independent tort of Willful Misconduct, including specific facts which
demonstrate the [Hospital's] deliberate indifference and reckless conduct towards Mr. Grant.” We
need not address this contention because even if plaintiffs sufficiently stated a cause of action, the
trial court correctly sustained the Hospital's demurrer on the basis of the statute of limitations.


[17]  [18]  [19]  [20]  A defendant may demur to a complaint on the basis of the statute of
limitations when it is clear from the face of the complaint that the action is time-barred. (Code Civ.
Proc., § 430.30, subd. (a); Committee for Green Foothills v. Santa Clara County Bd. of Supervisors
(2010) 48 Cal.4th 32, 42, 105 Cal.Rptr.3d 181, 224 P.3d 920; Iverson, Yoakum, Papiano & Hatch
v. Berwald (1999) 76 Cal.App.4th 990, 995, 90 Cal.Rptr.2d 665.) “To determine the statute of
limitations which applies to a cause of action it is necessary to identify the nature of the cause of
action, i.e., the ‘gravamen’ of the cause of action.” (Hensler v. City of Glendale (1994) 8 Cal.4th
1, 22, 32 Cal.Rptr.2d 244, 876 P.2d 1043.) The nature of the cause of action and the primary right
involved, not the form or label of the cause of action or the relief demanded, determine which
statute of limitations applies. (Day v. Greene (1963) 59 Cal.2d 404, 411, 29 Cal.Rptr. 785, 380 P.2d
385; Miller & Lux v. Batz (1901) 131 Cal. 402, 405, 63 P. 680; Bird, Marella, Boxer & Wolpert v.
Superior Court (2003) 106 Cal.App.4th 419, 427, 130 Cal.Rptr.2d 782, fn. omitted.) As explained
below, although labeled “willful misconduct,” plaintiff's third cause of action is really one for
personal injuries to Grant based on the Hospital's alleged professional negligence and is barred
by the statute of limitations.


[21]  Plaintiffs base their willful misconduct claim on most of the same conduct asserted in their
claim for elder abuse, but in the willful misconduct claim they contend the Hospital acted “willfully
” or “fraudulently” instead of “recklessly” or “fraudulently.” (Italics added.) Willful misconduct
involves more than a failure to use ordinary care; it “ ‘ “ ‘involves a more positive intent actually to
harm another or to do an act with a positive, active, and absolute disregard of its consequences.’ ”
' ” (Calvillo–Silva v. Home Grocery (1998) 19 Cal.4th 714, 729, 80 Cal.Rptr.2d 506, 968 P.2d 65.)
Although plaintiffs have alleged the Hospital “failed to exercise the degree of care that a reasonable
person in a like position would exercise” in treating Grant, they have not alleged that the Hospital
intended to harm Grant. Nor have plaintiffs alleged facts, as opposed to conclusions or contentions,
that indicate the *413  Hospital acted “with deliberate indifference and conscious disregard for the
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health, safety and well-being of [Grant].” We do not accept as true such conclusions or contentions
when reviewing a ruling on a demurrer. (Moore, supra, 51 Cal.3d at p. 125, 271 Cal.Rptr. 146, 793
P.2d 479.) The few facts alleged in the willful misconduct cause of action show that the Hospital
actually treated (or at least attempted to treat) Grant during his hospitalizations by diagnosing
pneumonia, sepsis, pressure ulcers and malnutrition; by infusing fluids; and by searching for the
size of endotracheal tube needed to save his life. Although the Hospital might have been negligent
in its treatment of Grant, “[n]o amount of descriptive adjectives[, adverbs] or epithets may turn
a negligence action into an action for intentional **909  or wilful misconduct.” (Mahoney v.
Corralejo (1974) 36 Cal.App.3d 966, 973, 112 Cal.Rptr. 61.)


When the third cause of action is stripped of its conclusory assertions of willful misconduct, what
remains is a survivors' claim for professional negligence against the Hospital. (See Code Civ. Proc.,
§ 377.20, subd. (a) [cause of action survives death]; Herrero v. Atkinson (1964) 227 Cal.App.2d 69,
76, 38 Cal.Rptr. 490 [medical malpractice claim survives death of patient].) Plaintiffs essentially
allege that Grant “suffered serious personal injury [and] emotional distress” as a result of the
Hospital's failures to treat and document his pressure ulcers properly, to administer antibiotics
needed to treat his pneumonia and to stock and document a crash cart properly. In other words,
plaintiffs contend “that the [H]ospital did not, within its available staff and facilities, provide
[Grant] with medical treatment necessary to assure, within reasonable medical probability, that no
deterioration of [his] condition would likely occur.” (Barris v. County of Los Angeles (1999) 20
Cal.4th 101, 114, 83 Cal.Rptr.2d 145, 972 P.2d 966.) Such allegations state a claim for “injuries
‘based on professional negligence,’ i.e., medical treatment falling below the professional standard
of care.” (Id. at p. 113, 83 Cal.Rptr.2d 145, 972 P.2d 966; see also Nelson, supra, 139 Cal.App.3d
at p. 81, 188 Cal.Rptr. 479 [failure of practitioner to provide necessary medication or treatment
is medical malpractice].)


[22]  [23]  For such professional negligence claims, “the time for the commencement of action
shall be three years after the date of injury or one year after the plaintiff discovers, or through
the use of reasonable diligence should have discovered, the injury, whichever occurs first.” (Code
Civ. Proc., § 340.5.) The statute begins to run when the plaintiff actually knows or suspects, or
reasonably should know or suspect, the injury was caused by wrongdoing. (Gutierrez v. Mofid
(1985) 39 Cal.3d 892, 896–897, 218 Cal.Rptr. 313, 705 P.2d 886; Henry v. Clifford (1995) 32
Cal.App.4th 315, 323, 38 Cal.Rptr.2d 116.) Here, plaintiffs alleged that on the day Grant died
(Aug. 18, 2008), his daughter (plaintiff Carter) “suspected that the medications for her father ...
were not being administered ..., so she requested *414  testing to prove medications were actually
administered.” 8  Since plaintiffs actually suspected wrongdoing by the Hospital on that day, they
had until August 18, 2009, to sue the Hospital. (Code Civ. Proc., § 340.5; Henry, at p. 323, 38
Cal.Rptr.2d 116.) Plaintiffs did not initiate this action until October 27, 2009, however. Therefore,
since the first amended complaint disclosed on its face that the third cause of action was untimely,
the trial court properly sustained the Hospital's demurrer without leave to amend. (David M. v.
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Beverly Hospital (2005) 131 Cal.App.4th 1272, 1281–1282, 32 Cal.Rptr.3d 649; Henry, at pp. 318,
322–323, 38 Cal.Rptr.2d 116.) 9


8 Additionally, on the first page of their opening brief, plaintiffs state: “Immediately after
his death, Mr. Grant's daughter demanded a full drug screen to verify antibiotics were
administered in accordance with doctors' orders....”


9 Plaintiffs do not challenge the trial court's ruling that their fifth cause of action for wrongful
death was also barred by the statute of limitations.


DISPOSITION


The judgment is affirmed.


WE CONCUR: HUFFMAN, Acting P.J., and HALLER, J.


All Citations


198 Cal.App.4th 396, 129 Cal.Rptr.3d 895, 11 Cal. Daily Op. Serv. 10,395, 2011 Daily Journal
D.A.R. 12,295


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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20 Cal.4th 163, 973 P.2d 527, 83 Cal.Rptr.2d 548, 1999-1 Trade Cases P
72,495, 99 Cal. Daily Op. Serv. 2576, 1999 Daily Journal D.A.R. 3360


Supreme Court of California


CEL-TECH COMMUNICATIONS, INC., et al., Plaintiffs and Appellants,
v.


LOS ANGELES CELLULAR TELEPHONE COMPANY, Defendant and Respondent.


No. S066735.
Apr. 8, 1999.


SUMMARY


Sellers of cellular telephones brought an action against a company that sold cellular telephones
below cost to gain subscribers for its cellular service. Plaintiffs alleged several causes of action,
including violations of the Unfair Practices Act (Bus. & Prof. Code, § 17000 et seq.) and the
unfair competition law (Bus. & Prof. Code, § 17200 et seq.). The trial court found that there was
no violation of the Unfair Practices Act because defendant intended merely to compete with a
third party, not to harm plaintiffs. It thus ruled that the action under the unfair competition law
necessarily failed along with the other causes of action. (Superior Court of Los Angeles County,
No. VC015535, C. Robert Simpson, Jr., Judge.) The Court of Appeal, Second Dist., Div. Three,
No. B094578, reversed as to the cause of action under the unfair competition law and affirmed
the judgment as to the other causes of action. Although the Court of Appeal found that defendant
proved it did not have injurious intent and therefore did not violate the Unfair Practices Act, it
further found that defendant's actions might nevertheless have violated the unfair competition law
and remanded the matter for retrial on that cause of action.


The Supreme Court affirmed the judgment of the Court of Appeal, including the remand for retrial
of the unfair competition law cause of action. With regard to the cause of action under the Unfair
Practices Act, the court held that plaintiffs failed to show defendant violated Bus. & Prof. Code, §
17043 (sales below cost “for the purpose of injuring competitors or destroying competition”), since
plaintiffs did not establish defendant acted with the necessary culpable mental state. Upon finding
that defendant's purpose was only to compete with a third party rather than to injure plaintiffs, the
lower courts were correct in concluding defendant did not violate Bus. & Prof. Code, § 17043.
Plaintiffs' action under Bus. & Prof. Code, § 17044, failed for the same reason. The court further
held that the trial court erred in concluding that plaintiffs' unfair competition law cause of *164
action necessarily failed when causes of action under the Unfair Practices Act failed. If defendant's
below-cost sales did not come within either the safe harbor of Bus. & Prof. Code, § 17026.1
(cellular services providers may sell cellular phones below cost as good faith endeavor to meet
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legal market prices of competitors), nor the direct prohibitions of Bus. & Prof. Code, §§ 17043 and
17044, defendant's conduct could nonetheless be considered unfair under the unfair competition
law. Thus, it was necessary to remand to determine if defendant's conduct was in fact unfair under
the unfair competition law-i.e., conduct that threatens an incipient violation of an antitrust law,
or that violates the policy or spirit of one of those laws because its effects are comparable to a
violation of the law, or that otherwise significantly threatens or harms competition. (Opinion by
Chin, J., with George, C. J., Mosk and Brown, JJ., and Dibiaso, J., *  concurring. Concurring and
dissenting opinion by Kennard, J. (see p. 191). Concurring and dissenting opinion by Baxter, J.
(see p. 206).)


* Associate Justice of the Court of Appeal, Fifth District, assigned by the Chief Justice pursuant
to article VI, section 6 of the California Constitution.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Unfair Competition § 3--Unfair Practices Act--Below-cost Sales and Loss Leaders--Necessary
Culpable Mental State.
In an action under the Unfair Practices Act by sellers of cellular telephones against a company that
sold cellular telephones below cost to gain subscribers for its cellular service, plaintiffs failed to
show defendant violated Bus. & Prof. Code, § 17043 (sales below cost “for the purpose of injuring
competitors or destroying competition”), since plaintiffs did not establish defendant acted with the
necessary culpable mental state. Bus. & Prof. Code, § 17043, uses the word “purpose,” not “intent”
or “knowledge.” An action is not purposive with respect to a result unless the actor consciously
desired to cause such a result. Upon finding that defendant's purpose was only to compete with a
third party rather than to injure plaintiffs, the court was correct in concluding defendant did not
violate Bus. & Prof. Code, § 17043. It is not sufficient to show defendant's knowledge that injuring
competitors or destroying competition would result. Plaintiffs' action under Bus. & Prof. Code,
§ 17044 (loss leaders), failed for the same reason-they did not prove defendant acted with the
necessary purpose. Although on its face, the language of Bus. & Prof. Code, § 17044, subd. (c),
which prohibits use of loss leaders, does not appear to require any culpable mental state, courts
*165  have unanimously interpreted the statute as containing the same mental state requirement
as Bus. & Prof. Code, § 17043, i.e., the purpose to injure competitors or to destroy competition.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 591 et seq.]
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(2)
Unfair Competition § 4--Unfair Competition Law--Scope.
The scope of the unfair competition law (Bus. & Prof. Code, § 17200 et seq.), is broad. Unlike
the Unfair Practices Act (Bus. & Prof. Code, § 17000), the unfair competition law does not
proscribe specific practices. Rather, it defines “unfair competition” to include any unlawful, unfair
or fraudulent business act or practice (Bus. & Prof. Code, § 17200). Its coverage is sweeping,
embracing anything that can properly be called a business practice and that at the same time is
forbidden by law. It governs anticompetitive business practices as well as injuries to consumers,
and it has as a major purpose the preservation of fair business competition. By proscribing “any
unlawful” business practice, Bus. & Prof. Code, § 17200, borrows violations of other laws and
treats them as unlawful practices that the unfair competition law makes independently actionable.
Additionally, the statutory language referring to “any unlawful, unfair or fraudulent” practice
makes clear that a practice may be deemed unfair even if not specifically proscribed by some
other law. Because Bus. & Prof. Code, § 17200, is written in the disjunctive, it establishes three
varieties of unfair competition-acts or practices that are unlawful, or unfair, or fraudulent. The
Legislature intended by this sweeping language to permit tribunals to enjoin ongoing wrongful
business conduct in whatever context this activity might occur.


(3)
Unfair Competition § 4--Unfair Competition Law--Scope--As Limited by Specific Legislation.
Although the scope of the unfair competition law (Bus. & Prof. Code, § 17200 et seq.) is sweeping,
it is not unlimited. A plaintiff may not bring an action under the unfair competition law if other
specific legislation bars it. However, the other provision must actually bar the action and not merely
fail to allow it. In other words, courts may not use the unfair competition law to condemn conduct
the Legislature permits. Conversely, the Legislature's mere failure to prohibit conduct does not
prevent a court from finding it unfair.


(4)
Unfair Competition § 4--Unfair Competition Law--Determination of What Conduct Is “Unfair.”
If no statute provides a safe harbor *166  for conduct challenged under the unfair competition law
(Bus. & Prof. Code, § 17200 et seq.), a court must determine whether the conduct is unfair within
the meaning of that law. In doing so, courts may not apply purely subjective notions of fairness, but
rather may turn for guidance to unfair competition jurisprudence arising under the parallel section
5 of the Federal Trade Commission Act (15 U.S.C. § 45(a)). Ultimately, any finding of unfairness
to competitors under Bus. & Prof. Code, § 17200, must be tethered to some legislatively declared
policy or proof of some actual or threatened effect on competition, resulting in adoption of the
following test. In a challenge to a direct competitor's “unfair” act or practice under § 17200, the
word “unfair” in that section means conduct that threatens an incipient violation of an antitrust
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law, or that violates the policy or spirit of one of those laws because its effects are comparable to
a violation of the law, or that otherwise significantly threatens or harms competition.


(5a, 5b)
Unfair Competition § 4--Unfair Competition Law--Determination of What Conduct Is “Unfair”--
Below-cost Sales of Cellular Phones to Gain Subscribers for Cellular Service.
In an action by sellers of cellular telephones against a company that sold cellular telephones
below cost to gain subscribers for its cellular service, the trial court erred in concluding that
plaintiffs' unfair competition law cause of action (Bus. & Prof. Code, § 17200 et seq.) necessarily
failed when causes of action under the Unfair Practices Act failed. In determining if defendant's
conduct was unfair under the unfair competition law, it was first necessary to determine if the
Legislature provided a “safe harbor” for defendant's conduct. If defendant's below-cost sales
did not come within either the safe harbor of Bus. & Prof. Code, § 17026.1 (cellular services
providers may sell cellular phones below cost as good faith endeavor to meet legal market prices
of competitors), nor the direct prohibitions of Bus. & Prof. Code, §§ 17043 and 17044 (below-
cost sales and loss leaders), defendant's conduct could nonetheless be considered unfair under
the unfair competition law. Thus, it was necessary to determine if defendant's conduct was in
fact unfair under the unfair competition law-i.e., conduct that threatens an incipient violation
of an antitrust law, or whose effects are comparable to a violation of the law, or that otherwise
significantly threatens or harms competition. The trial court was required to determine this issue,
and given defendant's government-protected position in the Los Angeles-area duopoly cellular
service market, the fairness of its below-cost sales of cellular equipment required careful scrutiny
at trial. *167


(6)
Unfair Competition § 4--Acts Constituting Unfair Competition--Low Prices.
Courts must be particularly cautious in evaluating claims that a competitor's prices are too low.
Pricing practices are not unfair merely because a competitor may not be able to compete against
them. Low prices often benefit consumers and may be the very essence of competition. Low prices
benefit consumers regardless of how those prices are set, and so long as they are above predatory
levels, they do not threaten competition. Courts must not prohibit vigorous competition nor render
illegal any decision by a firm to cut prices in order to increase market share. The antitrust laws
require no such result, for it is in the interest of competition to permit dominant firms to engage
in vigorous competition, including price competition.


COUNSEL
Spiegel Liao & Kagay and Charles M. Kagay for Plaintiffs and Appellants.
James R. McCall as Amicus Curiae on behalf of Plaintiffs and Appellants.
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of California as Amicus Curiae on behalf of Plaintiffs and Appellants.
Thomas A. Papageorge, Deputy District Attorney (Los Angeles); and Lawrence Brown for
California District Attorneys Association as Amicus Curiae on behalf of Plaintiffs and Appellants.
Milberg Weiss Bershad Hynes & Lerach, William S. Dato, Alan M. Mansfield; Altshuler, Berzon,
Nussbaum, Berzon & Rubin, Fred H. Altshuler and Michael W. Graf for Natural Resources
Defense Council, Environmental Law Foundation and Utility Consumers' Action Network as
Amici Curiae on behalf of Plaintiffs and Appellants.
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Newman for the Los Angeles Area Chamber of Commerce as Amicus Curiae on behalf of
Defendant and Respondent. *168
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of California as Amicus Curiae.


CHIN, J.


Defendant Los Angeles Cellular Telephone Company (L.A. Cellular) sells cellular telephones and
services. Cellular telephones are sold on the open market. As to wholesale sales of cellular services,
however, L.A. Cellular has a government-protected “duopoly” status with one other company. In
an effort to gain new subscribers for its services and increase overall profits, L.A. Cellular sold
telephones below cost. It lost money on telephone sales but made up for those losses with its
increased sales of services. Plaintiffs are companies that sell cellular telephones but may not sell
services. These companies claim that, because they are not allowed to sell services, they cannot
fairly compete with L.A. Cellular's strategy of selling telephones below cost and recouping the
losses with profits on the sales of services. The action requires us to interpret California's Unfair
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*169  Practices Act (Bus. & Prof. Code, § 17000 et seq.) 1  and unfair competition law (§ 17200
et seq.). 2


1 All further statutory citations are to the Business and Professions Code unless otherwise
indicated.


2 The Legislature has given section 17200 et seq. no official name. Accordingly, we are now
using the label “unfair competition law.” (Stop Youth Addiction, Inc. v. Lucky Stores, Inc.
(1998) 17 Cal.4th 553, 558, fn. 2 [71 Cal.Rptr.2d 731, 950 P.2d 1086].)


We conclude that to violate sections 17043 and 17044, part of the Unfair Practices Act, which
prohibit below-cost sales and loss leaders, a company must act with the purpose, i.e., the desire,
of injuring competitors or destroying competition. We also conclude that, even if L.A. Cellular's
actions lacked the purpose necessary to violate the Unfair Practices Act, they might be deemed
unfair under the unfair competition law. We therefore agree with the Court of Appeal's conclusions
and affirm its judgment.


I. Factual and Procedural History
At the time relevant to this action, 3  the federal government licensed two companies to provide
cellular telephone service in the Los Angeles area: L.A. Cellular and AirTouch Cellular. In addition
to cellular service, L.A. Cellular sells cellular telephones. Plaintiffs Cel-Tech Communications,
Inc., Comtech, Inc., Cellular Service, Inc., and Nutek, Inc., sell cellular telephones. The Court of
Appeal opinion described L.A. Cellular's activities challenged in this action. “The high price of
cellular telephones was the primary obstacle to L.A. Cellular's obtaining new subscribers for its
service. Sales of cellular telephones are very price sensitive and a purchase of cellular equipment
is usually accompanied by a service activation or subscription to cellular service. Consequently,
in the early 1990's, L.A. Cellular formulated a strategy of selling cellular telephones below cost in
order to increase the number of subscribers to its cellular telephone service. L.A. Cellular estimated
that each service activation was worth $1,500 to it. Thus, L.A. Cellular's multimillion-dollar losses
on cellular telephone equipment sales were easily offset by its profits on cellular service.”


3 The situation may have changed somewhat in the meantime. “Competition in the cellular
service market, which now consists of two regulated facilities-based carriers in each cellular
market, will be expanded in many areas with the entry of an unregulated system ....” (Re
Regulation of Cellular Radiotelephone Utilities (1995) 59 Cal.P.U.C.2d 192, 203.) This
opinion concerns only the facts reflected in the record and not possible recent developments.


Plaintiffs sued L.A. Cellular, alleging that its below-cost telephone sales practice harmed them. It
alleged several causes of action including, as relevant here, that L.A. Cellular violated the Unfair
Practices Act and the unfair competition law. The action under the Unfair Practices Act alleged
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*170  L.A. Cellular had unlawfully engaged in below-cost sales (§ 17043) and used loss leaders (§
17044). The matter was tried before the court. At the end of plaintiffs' case-in-chief, and before the
defense presented evidence, the court granted L.A. Cellular's motion for judgment under Code of
Civil Procedure section 631.8. It issued an extensive statement of decision. On the cause of action
under the Unfair Practices Act, the court found that L.A. Cellular did engage in below-cost sales
and used loss leaders, and that it thereby harmed plaintiffs. It found, however, that L.A. Cellular
did not violate the Unfair Practices Act because it intended merely to compete with AirTouch
Cellular, not to harm the plaintiffs. It also ruled that the action under the unfair competition law
necessarily failed along with the other causes of action. Plaintiffs appealed.


The Court of Appeal reversed as to the cause of action under the unfair competition law and
affirmed the judgment as to the other causes of action. It held that L.A. Cellular proved it did
not have an “injurious intent,” and hence its actions did not violate sections 17043 and 17044 of
the Unfair Practices Act. It also held that L.A. Cellular's actions might nevertheless have violated
the unfair competition law and remanded the matter for retrial on that cause of action. Plaintiffs
petitioned for review of the holding regarding the Unfair Practices Act, and L.A. Cellular petitioned
for review of the holding regarding the unfair competition law. We granted both petitions.


II. Discussion
Preliminarily, we note that some amici curiae have suggested that this action might infringe on
the regulatory authority of the Public Utilities Commission (PUC). (See generally, San Diego Gas
& Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 918 [55 Cal.Rptr.2d 724, 920 P.2d 669];
Farmers Ins. Exchange v. Superior Court (1992) 2 Cal.4th 377, 390-392 [6 Cal.Rptr.2d 487, 826
P.2d 730].) The Court of Appeal invited the PUC to file an amicus curiae brief addressing this
question. That brief concludes that it is unlikely this action will interfere with the PUC's regulatory
responsibilities. Having considered the matter ourselves, we agree.


In 1995, the PUC issued an order largely rescinding prior prohibitions on the practice of
“bundling,” i.e., “packaging cellular telephone equipment with cellular service and discounting the
price of the package.” (Re Regulation of Cellular Radiotelephone Utilities, supra, 59 Cal.P.U.C.2d
at p. 196.) The PUC expressed concern that cellular equipment dealers “will be unable to continue
to profitably compete if bundling is permitted because of below-cost equipment sales ....” (Id. at p.
206.) Despite this concern, it chose to *171  permit bundling, but stressed that “California, similar
to the other states, has laws which restrict the practice of below-cost pricing (e.g., [Bus. & Prof.]
Code § 17043). Any bundling approval on our part must not violate or encourage any violation of
below-cost pricing laws. California's prohibitions against below-cost pricing must be incorporated
in any bundling authority that we may grant.” (Id. at p. 205.) Because of these laws, the PUC
said, “there is no basis to assume that below-cost pricing of equipment of the sort prohibited by
[Business and Professions Code section] 17043 will occur.” (Id. at p. 206.) Its order expressly
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permits bundling only if providers “conform to all applicable California and federal consumer
protection and below-cost pricing laws.” (Id. at p. 214.)


More recently, the PUC noted that the “court, not the [PUC], has jurisdiction to determine
violations of antitrust laws,” and that “[i]f an entity violates below-cost pricing law ..., it is subject
to the usual consequences for such violations. We note that while we would, of course, review
a below-cost allegation brought before us in an appropriate proceeding, we are certainly not the
primary enforcer of below-cost pricing law.” (Investigation on the Commission's Own Motion Into
the Regulation of Cellular Radiotelephone Utilities (1997) Cal.P.U.C. Dec. No. 97-02-053, pp. 18,
39 [1997 WL 129412].)


We conclude that we may decide this action without infringing on the PUC's authority. 4


4 In its amicus curiae brief, the PUC did express one “caveat”: that a judicial decision
prohibiting bundling would interfere with its jurisdiction. We need not decide this point, for
the question of bundling is not before us. Like the Court of Appeal, we express no opinion
regarding bundling.


A. Plaintiffs' Petition (Unfair Practices Act)
Plaintiffs alleged defendant violated the Unfair Practices Act in two ways: (1) by selling below cost
in violation of section 17043, and (2) by using loss leaders in violation of section 17044. Neither
the trial court nor the Court of Appeal found any violation of either section because plaintiffs did
not establish defendant acted with the necessary culpable mental state. Plaintiffs argue that the
courts below misconstrued section 17043's mental state requirement, and that section 17044 does
not require a culpable mental state.


1. Below-cost Sales (§ 17043)
Section 17043 provides: “It is unlawful for any person engaged in business within this State to sell
any article or product at less than the cost *172  thereof to such vendor, or to give away any article
or product, for the purpose of injuring competitors or destroying competition.” (Italics added.)
The Court of Appeal held that this provision requires “a specific intent to injure competitors or
destroy competition.” (Original italics.) It found that because L.A. Cellular's “intent was simply
to compete with AirTouch for subscribers, and that the harm to plaintiffs was unintended,” it did
not violate section 17043.


(1) Plaintiffs contend the defendant need not desire to injure competitors or destroy competition
to violate section 17043; instead, “plaintiffs need only show the defendant believed or knew that
harm was substantially certain to result, or that the manifest probability of harm was very great.”
California courts have not decided this precise question. The cases describing section 17043's
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mental state requirement have generally repeated the statutory language or loosely used the word
“intent” without defining it. (E.g., Wholesale T. Dealers v. National etc. Co. (1938) 11 Cal.2d 634,
643 [82 P.2d 3, 118 A.L.R. 486] [quoting the statutory language]; id. at p. 658 [referring to the
“intent” requirement].) No case has expressly considered whether the statute requires the desire
to injure competitors or destroy competition or only knowledge that the injury or destruction will
occur.


In some other contexts, courts have interpreted an intent requirement as plaintiffs urge. We have
said that “ 'intent,' in the law of torts, denotes not only those results the actor desires, but also those
consequences which he knows are substantially certain to result from his conduct.” (Schroeder
v. Auto Driveaway Co. (1974) 11 Cal.3d 908, 922 [114 Cal.Rptr. 622, 523 P.2d 662].)Schroeder
quoted Justice Oliver Wendell Holmes: “ 'If the manifest probability of harm is very great, and
the harm follows, we say that it is done maliciously or intentionally; if not so great, but still
considerable, we say that the harm is done negligently; if there is no apparent danger, we call it
mischance.' (Holmes, Privilege, Malice and Intent (1894) 8 Harv.L.Rev. 1.)” (Id. at p. 922, fn.
10; see also Estate of Kramme (1978) 20 Cal.3d 567, 572-573 [143 Cal.Rptr. 542, 573 P.2d 1369]
[“While the word 'intentionally' has been variously defined depending on the context and intent of
the Legislature [citation], this section specifies that a particular result, rather than a particular act,
must have been intended. For a result to be caused 'intentionally,' the actor must either desire the
result or know, to a substantial certainty, that the result will occur. [Citations.]” (Fn. omitted.)].)


If section 17043 used the word “intent” to describe the necessary mental state, plaintiffs' position
might have merit. Section 17043, however, does not say “intent”; it says “purpose.” “Intent” might
be ambiguous; “purpose” is not. *173


“Purpose” has a precise meaning. As an illustration, we may turn to the Model Penal Code. In that
code, the American Law Institute drafters defined four distinct culpable mental states. None of
the definitions uses the ambiguous word “intent.” The code's two highest mental states are to act
“purposely” and to act “knowingly.” (Model Pen. Code, § 2.02(1).) Persons act “purposely” with
respect to a result if it is their “conscious object” to cause that result. (Model Pen. Code, § 2.02(2)(a)
(i).) Persons act “knowingly” with respect to a result if they are “practically certain” their conduct
will cause that result. (Model Pen. Code, § 2.02(2)(b)(ii).) The comment to the code explains the
difference between purpose and knowledge. “In defining the kinds of culpability, the Code draws
a narrow distinction between acting purposely and knowingly, one of the elements of ambiguity
in legal usage of the term 'intent.' 5  Knowledge that the requisite external circumstances exist is
a common element in both conceptions. But action is not purposive with respect to the nature or
result of the actor's conduct unless it was his conscious object to perform an action of that nature or
to cause such a result.” (Model Pen. Code & Commentaries, com. 2 to § 2.02, p. 233, fn. omitted,
italics added.) “The essence of the narrow distinction between these two culpability levels is the
presence or absence of a positive desire to cause the result; purpose requires a culpability beyond
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the knowledge of a result's near certainty.” (Robinson & Grall, Element Analysis in Defining
Criminal Liability: The Model Penal Code and Beyond (1983) 35 Stan.L.Rev. 681, 694, original
italics.)


5 The Model Penal Code itself resolves the ambiguity by defining ” 'intentionally' or 'with
intent' “ as meaning ”purposely.“ (Model Pen. Code, § 1.13(12).) Some of the states that
have adopted that code's distinction between purpose and knowledge have used the word
” intentionally “ instead of ”purposely“ but have defined it to mean ” conscious objective.
“ (Model Pen. Code & Commentaries, com. 2 to § 2.02, p. 235, fn. 11.)


We discuss the Model Penal Code and commentaries only because they focus on the difference
between purpose and knowledge, the ambiguity of the word “intent,” and the precise meaning of
the word “purpose.” Because the Model Penal Code was drafted after the Unfair Practices Act,
the Legislature could not have considered the code in enacting the act. California has not adopted
the Model Penal Code. But the American Law Institute did not modify the meaning of the word
“purpose” or invent the ambiguity in the word “intent.” Its discussion is instructive as to the correct
interpretation of the word “purpose.”


Plaintiffs cite for support the first Restatement of Torts, which was published near the time
the Legislature enacted the Unfair Practices Act. That Restatement, however, also reflects the
difference between purpose and knowledge, while recognizing that often knowledge alone is
sufficient for *174  tort liability. Plaintiffs quote the first Restatement of Torts section 870: “A
person who does any tortious act for the purpose of causing harm to another or to his things or to
the pecuniary interests of another is liable to the other for such harm if it results ....” They further
cite language in comment e to that section: “In many situations, an act done with the belief or
knowledge that a result will happen has the same consequences as an act done for the purpose of
causing the result.” (Rest., Torts, § 870, com. e, p. 410.) That language states that a knowing act can
cause harm as well as a purposeful act, but it clearly distinguishes between purpose and knowledge.
The next sentence of that comment draws the same distinction: “Thus one who deceives another,
knowing that a third person will be deceived by the misrepresentation, is liable to the third person
as he would be if he acted for the purpose of deceiving the third person [citation].” (Ibid.) The
same comment goes on to discuss when knowing but not purposeful acts might be insufficient to
create tort liability.


Thus, the drafters of the first Restatement of Torts also understood the difference between purpose
and knowledge, while they believed that often knowledge alone may be sufficient for liability. That
understanding is reflected even more clearly elsewhere. Section 13 of that Restatement, defining
battery, requires an “intention[al]” act. Comment d to that section defines an act as intentional if it
is “done for the purpose of causing the contact or apprehension or with knowledge on the part of
the actor that such contact or apprehension is substantially certain to be produced.” (Rest., Torts, §
13, com. d, p. 29, italics added.) Although the Restatement defines intent broadly as including both
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purpose and knowledge, it recognizes the narrow meaning of the word “purpose.” The Restatement
Second of Torts rewrote section 870 to refer to “intentionally” causing an injury, which is defined
as including knowledge. (Rest.2d Torts, § 870, com. b, p. 280; see also id. at § 8 A, p. 15.) But
comment b to section 870 also says, “In some cases in which the claim may be entirely novel the
court may decide to limit the liability to the situation in which the defendant acted for the purpose
of producing the harm involved.” (Rest.2d Torts, § 870, com. b, p. 280.) Again, the Restatement
shows an awareness of the precise meaning of the word “purpose.”


We do not doubt that an actor who knows but does not desire that an act will cause a result might
be deemed to intend that result, or that this intent or knowledge might be sufficient for some forms
of tort liability. But these circumstances do not change the meaning of the word “purpose.” We
are interpreting a statute. Section 17043 uses the word “purpose,” not “intent,” not “knowledge.”
We therefore conclude that to violate section 17043, a *175  company must act with the purpose,
i.e., the desire, of injuring competitors or destroying competition. As plaintiffs do not contend they
have shown that L.A. Cellular acted with that purpose, the lower courts were correct in finding
it did not violate that section.


2. Loss Leaders (§ 17044)
Section 17044 provides: “It is unlawful for any person engaged in business within this State to
sell or use any article or product as a 'loss leader' as defined in Section 17030 of this chapter.”
Section 17030, in turn, defines “Loss leader” as “any article or product sold at less than cost: [ ]
(a) Where the purpose is to induce, promote or encourage the purchase of other merchandise; or
[ ] (b) Where the effect is a tendency or capacity to mislead or deceive purchasers or prospective
purchasers; or [ ] (c) Where the effect is to divert trade from or otherwise injure competitors.” On
its face, this language does not appear to require any culpable mental state when subdivision (c)
applies. Plaintiffs argue that section 17044 prohibits use of loss leaders any time the effect is to
divert trade from or otherwise injure competitors, and that they need not show defendant had any
particular mental state.


Whatever merit the argument might have in the abstract, we are not deciding a question of first
impression. Beginning in 1952, California courts have interpreted section 17044 as containing the
same mental state requirement as section 17043. “While section 17044 of the act provides that the
practice of using any article or product as a 'loss leader' is included among the prohibitions of the
chapter, we conclude it was the intent of the Legislature to make it unlawful to sell articles below
cost for the purpose of injuring competitors or destroying competition and that to be unlawful,
'loss leader' sales must be made for that purpose.” (Ellis v. Dallas (1952) 113 Cal.App.2d 234,
239 [248 P.2d 63].)


This holding was reaffirmed in Dooley's Hardware Mart v. Food Giant Markets, Inc. (1971) 21
Cal.App.3d 513 [98 Cal.Rptr. 543]. There the plaintiff, like plaintiffs here, argued that section
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17044 does not have an “intent” requirement “because there is no mention of it in either
section 17044 or section 17030, the two sections directly and immediately applicable.” (Dooley's
Hardware Mart v. Food Giant Markets, Inc., supra, 21 Cal.App.3d at p. 516.) They further argued
that a 1953 amendment to *176 section 17044 changed the result of Ellis v. Dallas, supra, 113
Cal.App.2d 234. 6  The court disagreed: “We have examined the 1953 rewrite of the section and
cannot find any basis for attributing the change in meaning urged by [plaintiff]. Furthermore
we have also examined the legislative history of the 1953 bill ([Sen. Bill No.] 881) and found
that it was enacted in exactly the same form as it was introduced. Finally, both sections 17071
and 17071.5, creating rebuttable presumptions of the requisite wrongful intent, apply expressly,
without excepting section 17044, to all actions brought under the Act. The latter of these sections
was enacted in 1961, some nine years after the Ellis decision. (Stats. 1961, ch. 1347, § 1, p. 3125.)
It seems clear to us that the Ellis decision is still the governing law on this point in view of the
failure of the Legislature to nullify by appropriate amendment the Ellis interpretation of section
17044 (see Bishop v. City of San Jose [(1969)] 1 Cal.3d 56, 65 [81 Cal.Rptr. 465, 460 P.2d 137]) and
that therefore, notwithstanding the absence of any language to this effect in either section 17044
or section 17030, intent to injure competitors or to destroy competition is required for violation of
section 17044. In other words for competition to be unfair under the Act, the person engaging in
the challenged practice must possess an intent to injure his competitors or destroy his competition.
(See § 17001.)” (Dooley's Hardware Mart v. Food Giant Markets, Inc., supra, 21 Cal.App.3d at
pp. 516-517, original italics, fn. omitted.)


6 As originally enacted in 1941, section 17044 provided, “The practice of using any article or
product as a 'loss leader' is included among the prohibitions of this chapter.” (Stats. 1941,
ch. 526, § 1, p. 1842.) The section was amended in 1953 to read as it now does. (Stats. 1953,
ch. 334, § 1, p. 1601.) Section 17030 was enacted in 1941 with section 17044 and has not
been amended since. (Stats. 1941, ch. 526, § 1, p. 1841.)


Two subsequent appellate court decisions have reiterated that sections 17043 and 17044 contain
identical “intent” requirements, although without independent analysis. (Western Union Financial
Services, Inc. v. First Data Corp. (1993) 20 Cal.App.4th 1530, 1540, fn. 10 [25 Cal.Rptr.2d 341];
Hladek v. City of Merced (1977) 69 Cal.App.3d 585, 591 [138 Cal.Rptr. 194].)


Decisions from this court are inconclusive but tend to support the conclusion that both sections
require the same mental state. Plaintiffs rely on the early decision of People v. Pay Less Drug
Store (1944) 25 Cal.2d 108 [153 P.2d 9]. In that case, the trial court found that the defendants
had sold certain “items below cost for the purpose of destroying the business of competitors ....
The court also found that the defendants had sold certain articles as 'loss leaders.' ” (Id. at p.
112.) We noted that “Section 3 of the Unfair Practices Act makes it unlawful to sell any article
or product at less than cost as defined, for the purpose of injuring competitors or destroying
competition,” and that the “section also prohibits the sale of 'loss leaders,' as *177  defined.” (Ibid.)
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After discussing at length several contentions not relevant here, we disposed summarily of one
contention using language plaintiffs cite: “The defendants contend that the provision defining 'loss
leader' is indefinite in that it appears not to require the intent to injure competitors or destroy
competition in all cases. Inasmuch as the judgment enjoined sales of articles as 'loss leaders' only
when they diverted trade from or otherwise injured competitors, the defendants are not in a position
to complain.” (Id. at p. 117.) We read this language as only stating that the defendants before the
court, who had acted purposely, were not in a position to complain about the statute's apparent lack
of a mental requirement in other cases. Because the defendants had acted purposely, there was no
need to decide the important issue presented here, involving defendants that do not act purposely.


A more recent decision also does not consider this question in detail, but supports the holding of
Ellis v. Dallas, supra, 113 Cal.App.2d 234. In Tri-Q, Inc. v. Sta-Hi Corp. (1965) 63 Cal.2d 199, 203
[45 Cal.Rptr. 878, 404 P.2d 486], we adopted a portion of the Court of Appeal opinion, including
that portion relevant here. In that case, the plaintiff claimed the defendant had violated sections
17043 and 17044. (Tri-Q, Inc. v. Sta-Hi Corp., supra, 63 Cal.2d at p. 203.) The trial court found
the defendant had not sold its product at less than cost. The opinion upheld that factual finding
but then said: “But even had the trial court found that the product had been sold below cost, there
would still be the issue of whether the seller had so acted 'for the purpose of injuring competitors
or destroying competition.' (Bus. & Prof. Code, § 17043; ... Ellis v. Dallas, supra, 113 Cal.App.2d
234, 239.)” (Id. at p. 207.) The opinion noted that the trial court found, on sufficient evidence,
that the defendant had no injurious intent, and, therefore, “it does not appear to be probable that a
result more favorable to the plaintiff Tri-Q, Inc., would have been reached by the trial court even
if it had found that such prices were less than the actual cost of the product.” (Id. at p. 209.) This
language apparently applied to both the sections 17044 and 17043 claims.


Although we did not expressly discuss whether section 17044 requires the same mental state as
section 17043, this language in Tri-Q, Inc. v. Sta-Hi Corp., supra, 63 Cal.2d 199, and our citation
to the very page of Ellis that decided the question (Ellis v. Dallas, supra, 113 Cal.App.2d at p.
239), shows we at least assumed both sections require the same mental state.


Plaintiffs argue the appellate court decisions were wrongly decided and we should overrule them.
They also argue that Tri-Q, Inc. v. Sta-Hi Corp., supra, 63 Cal.2d 199, did not clearly decide
the question. Additionally, they *178  note that we adopted the Court of Appeal opinion in that
case, and claim that had the opinion decided this issue, it would merely have been another of the
“erroneous court of appeal decisions” we should overrule. We disagree with the latter point. We
expressly “adopt[ed]” the Court of Appeal opinion “as our opinion,” which we do occasionally.
(Id. at p. 203; e.g., Arriaga v. County of Alameda (1995) 9 Cal.4th 1055, 1059 [40 Cal.Rptr.2d
116, 892 P.2d 150].) The fact that we adopted a Court of Appeal opinion rather than drafted our
own does not reduce its precedential value. When we “adopt” an opinion in this fashion, we do,
indeed, make it “our opinion.” We agree, however, that Tri-Q, Inc. v. Sta-Hi Corp., supra, 63 Cal.2d
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199, did not itself definitively resolve this question. We considered it only by implication and did
not expressly discuss it. The opinion does, however, support the unbroken line of appellate court
decisions that did decide the question.


We thus see that, for almost half a century, California courts have unanimously interpreted section
17044 to require the same mental state as section 17043. Although we have never explicitly
considered the question, we assumed that interpretation was correct in a decision that is itself over
three decades old. During that time, the Legislature has amended California's statutes regulating
competition numerous times, sometimes to overrule judicial interpretations. (See Stop Youth
Addiction, Inc. v. Lucky Stores, Inc., supra, 17 Cal.4th at pp. 569-570.) But it has left this rule intact.
Legislative inaction is often not a convincing reason to refuse to change a statutory interpretation.
(E.g., Ventura County Deputy Sheriffs' Assn. v. Board of Retirement (1997) 16 Cal.4th 483, 506 [66
Cal.Rptr.2d 304, 940 P.2d 891].) Under the circumstances here, however, including the longevity
of the rule and the unanimity of the decisions stating it, we believe it is up to the Legislature
to change it if it is to be changed. In Dooley's Hardware Mart v. Food Giant Markets, Inc.,
supra, 21 Cal.App.3d at pages 516-517, the court reaffirmed the holding of Ellis v. Dallas, supra,
113 Cal.App.2d 234, partly because of legislative inaction in the intervening two decades. That
rationale is even stronger today, yet another quarter of a century later. Section 17044 has a
long-settled meaning. We should not at this late date find it requires no culpable mental state
after 50 years of contrary judicial interpretation. We decline plaintiffs' request to overrule that
interpretation.


Accordingly, the lower courts were correct that plaintiffs' action under section 17044 fails for the
same reason their action under section 17043 fails—they did not prove defendant acted with the
necessary purpose.


B. Defendant's Petition (Unfair Competition Law)
The Court of Appeal held that even though, when L.A. Cellular sold telephones below cost, it
lacked the purpose necessary to violate the Unfair *179  Practices Act, its acts might nevertheless
be deemed unfair under the unfair competition law. L.A. Cellular argues that its conduct “is both
governed by and lawful under the express provisions of the Unfair Practices Act,” and that what
is lawful under that act cannot violate the unfair competition law. Plaintiffs counter that L.A.
Cellular's actions were not unfair “simply because it was selling below cost. Rather, what made
L.A. Cellular's actions unfair in this instance was that it subsidized massive sales below cost with
duopoly profits that it knew were by law unavailable to its competitors.”


1. General Principles
The purpose of the Unfair Practices Act is “to safeguard the public against the creation or
perpetuation of monopolies and to foster and encourage competition, by prohibiting unfair,
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dishonest, deceptive, destructive, fraudulent and discriminatory practices by which fair and honest
competition is destroyed or prevented.” (§ 17001.) It prohibits specific “practices which the
legislature has determined constitute unfair trade practices.” (Wholesale T. Dealers v. National etc.
Co., supra, 11 Cal.2d at p. 643.) The prohibitions against purposeful below-cost sales and loss
leaders (§§ 17043, 17044) are two examples. The consequences of violating the Unfair Practices
Act can be quite severe. A prevailing plaintiff may receive treble damages and attorney fees. (§
17082.) The act even provides criminal sanctions. Any person who violates the act is guilty of a
misdemeanor punishable by up to a $1,000 fine and six months' imprisonment. (§ 17100.) This
severity might explain why the Legislature applied these sanctions to below-cost sales and loss
leaders only when done with the purpose of injuring competitors or destroying competition. 7


7 Justice Baxter would essentially read the word “purpose” out of section 17043 and subject
L.A. Cellular to potential treble damages, attorney fees, and even criminal sanctions for
nonpurposeful conduct despite the statutory language. We decline to do so.


The unfair competition law is independent of the Unfair Practices Act and other laws. Its remedies
are “cumulative ... to the remedies or penalties available under all other laws of this state” (§
17205), but its sanctions are less severe than those of the Unfair Practices Act. Prevailing plaintiffs
are generally limited to injunctive relief and restitution. (§ 17203; see ABC Internat. Traders, Inc.
v. Matsushita Electric Corp. (1997) 14 Cal.4th 1247, 1268 [61 Cal.Rptr.2d 112, 931 P.2d 290].)
Plaintiffs may not receive damages, much less treble damages, or attorney fees. (Bank of the West v.
Superior Court (1992) 2 Cal.4th 1254, 1266 [10 Cal.Rptr.2d 538, 833 P.2d 545]; Consumers Union
of United States, Inc. v. Fisher Development, Inc. (1989) 208 Cal.App.3d 1433, 1443 [257 Cal.Rptr.
151].) The law provides for civil penalties (e.g., § 17206) but contains no criminal provisions.
*180


(2) In contrast to its limited remedies, the unfair competition law's scope is broad. Unlike the
Unfair Practices Act, it does not proscribe specific practices. Rather, as relevant here, it defines
“unfair competition” to include “any unlawful, unfair or fraudulent business act or practice.” (§
17200.) 8  Its coverage is “sweeping, embracing ' ”anything that can properly be called a business
practice and that at the same time is forbidden by law.“ ' ” (Rubin v. Green (1993) 4 Cal.4th 1187,
1200 [17 Cal.Rptr.2d 828, 847 P.2d 1044], quoting Barquis v. Merchants Collection Assn. (1972) 7
Cal.3d 94, 113 [101 Cal.Rptr. 745, 496 P.2d 817].) It governs “anti-competitive business practices”
as well as injuries to consumers, and has as a major purpose “the preservation of fair business
competition.” (Barquis v. Merchants Collection Assn., supra, 7 Cal.3d at p. 110; see also People v.
McKale (1979) 25 Cal.3d 626, 631-632 [159 Cal.Rptr. 811, 602 P.2d 731];People ex rel. Mosk v.
National Research Co. of Cal. (1962) 201 Cal.App.2d 765, 771 [20 Cal.Rptr. 516].) By proscribing
“any unlawful” business practice, “section 17200 'borrows' violations of other laws and treats
them as unlawful practices” that the unfair competition law makes independently actionable. (State
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Farm Fire & Casualty Co. v. Superior Court (1996) 45 Cal.App.4th 1093, 1103 [53 Cal.Rptr.2d
229], citing Farmers Ins. Exchange v. Superior Court, supra, 2 Cal.4th at p. 383.)


8 In its entirety, section 17200 provides: “As used in this chapter, unfair competition shall mean
and include any unlawful, unfair or fraudulent business act or practice and unfair, deceptive,
untrue or misleading advertising and any act prohibited by Chapter 1 (commencing with
Section 17500) of Part 3 of Division 7 of the Business and Professions Code [which involves
advertising].”


However, the law does more than just borrow. The statutory language referring to “any unlawful,
unfair or fraudulent” practice (italics added) makes clear that a practice may be deemed unfair
even if not specifically proscribed by some other law. “Because Business and Professions Code
section 17200 is written in the disjunctive, it establishes three varieties of unfair competition—acts
or practices which are unlawful, or unfair, or fraudulent. 'In other words, a practice is prohibited
as ”unfair“ or ”deceptive“ even if not ” unlawful“ and vice versa.' ” (Podolsky v. First Healthcare
Corp. (1996) 50 Cal.App.4th 632, 647 [58 Cal.Rptr.2d 89], quoting State Farm Fire & Casualty
Co. v. Superior Court, supra, 45 Cal.App.4th at p. 1102.) The case of Motors, Inc. v. Times
MirrorCo. (1980) 102 Cal.App.3d 735 [162 Cal.Rptr. 543] is an example of the unfair competition
law's independent force. There, the plaintiff challenged a newspaper's two-tiered advertising rate
structure. The Court of Appeal held that the plaintiff stated a valid cause of action under the unfair
competition law even though the Unfair Practices Act did not itself prohibit the pricing policy at
issue. (Motors, Inc. v. Times Mirror Co., supra, 102 Cal.App.3d at p. 741 [citing *181  § 17042,
which states that nothing in the Unfair Practices Act “prohibits” certain price differentials].)


The unfair competition law, which has lesser sanctions than the Unfair Practices Act, has a broader
scope for a reason. “[T]he Legislature ... intended by this sweeping language to permit tribunals
to enjoin on-going wrongful business conduct in whatever context such activity might occur.
Indeed, ... the section was intentionally framed in its broad, sweeping language, precisely to enable
judicial tribunals to deal with the innumerable ' ”new schemes which the fertility of man's invention
would contrive.“ ' (American Philatelic Soc. v. Claibourne (1935) 3 Cal.2d 689, 698 [46 P.2d
135].) As the Claibourne court observed: 'When a scheme is evolved which on its face violates
the fundamental rules of honesty and fair dealing, a court of equity is not impotent to frustrate its
consummation because the scheme is an original one....' (3 Cal.2d at pp. 698-699 ...; accord, FTC v.
The Sperry & Hutchinson Co. (1972) 405 U.S. 233, 240 [31 L.Ed.2d 170, 177, 92 S.Ct. 898].) With
respect to 'unlawful' or 'unfair' business practices, [former] section 3369 [today section 17200]
specifically grants our courts that power. [ ] In permitting the restraining of all 'unfair' business
practices, [former] section 3369 [today section 17200] undeniably establishes only a wide standard
to guide courts of equity; as noted above, given the creative nature of the scheming mind, the
Legislature evidently concluded that a less inclusive standard would not be adequate.” (Barquis v.
Merchants Collection Assn., supra, 7 Cal.3d at pp. 111-112, fn. omitted.) “[I]t would be impossible
to draft in advance detailed plans and specifications of all acts and conduct to be prohibited
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[citations], since unfair or fraudulent business practices may run the gamut of human ingenuity
and chicanery.” (People ex rel. Mosk v. National Research Co. of Cal., supra, 201 Cal.App.2d at
p. 772.) 9 *182


9 Apparently taking her cue from the brief of amicus curiae American Council of Life
Insurance, Justice Kennard asserts the unfair competition law did nothing more than codify
the common law. (Conc. & dis. opn. of Kennard, J., post, at p. 194.) (Even L.A. Cellular does
not make such a sweeping argument.) She relies primarily on International etc. Workers v.
Landowitz (1942) 20 Cal.2d 418 [126 P.2d 609]. (Conc. & dis. opn. of Kennard, J., post,
at pp. 194, 196, 197, 200.) That decision does, indeed, contain some language supporting
her position. However, in Barquis v. Merchants Collection Assn., supra, 7 Cal.3d at page
109, we unanimously concluded “that 'unfair competition' as used in the section cannot
be equated with the common law definition of 'unfair competition,' but instead specifies
that, for the purposes of its provisions, unfair competition 'shall mean and include unlawful,
unfair or fraudulent business practice ....' (Italics added.)” Regarding the language Justice
Kennard cites, we stated, “Although the Landowitz opinion does contain some language
which may be read to limit [Civil Code former] section 3369 [the original unfair competition
law] to common law 'unfair competition,' subsequent cases ... have not confined the section
so narrowly; in view of the factual context of Landowitz, such language was not crucial to
the decision.” (Id. at pp. 111-112, fn. 12; see also Rubin v. Green, supra, 4 Cal.4th at p. 1200
[“to state a claim under the act one need not plead and prove the elements of a tort”]; Bank
of the West v. Superior Court, supra, 2 Cal.4th at p. 1264 [“the statutory definition of 'unfair
competition' 'cannot be equated with the common law definition ....' ”]; Motors, Inc. v. Times
Mirror Co., supra, 102 Cal.App.3d 735 [discussed in the text].)
A year after the decision in People ex rel. Mosk v. National Research Co. of Cal., supra,
210 Cal.App.2d 765, again about three months after the decision in Barquis v. Merchants
Collection Assn., supra, 7 Cal.3d 94, and on occasion since, the Legislature amended the
unfair competition law. On these occasions, rather than overrule these cases or Motors, Inc. v.
Times Mirror Co., supra, 102 Cal.App.3d 735, the Legislature expanded the law's coverage.
(Stats. 1963, ch. 1606, § 1, p. 3184; Stats. 1972, ch. 1084, § 1, pp. 2020-2021; see Stop Youth
Addiction, Inc. v. Lucky Stores, Inc., supra, 17 Cal.4th at pp. 569-570.)


(3) Although the unfair competition law's scope is sweeping, it is not unlimited. Courts may
not simply impose their own notions of the day as to what is fair or unfair. Specific legislation
may limit the judiciary's power to declare conduct unfair. If the Legislature has permitted certain
conduct or considered a situation and concluded no action should lie, courts may not override
that determination. When specific legislation provides a “safe harbor,” plaintiffs may not use the
general unfair competition law to assault that harbor.
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Rubin v. Green, supra, 4 Cal.4th 1187, illustrates this principle. In that case, the plaintiff relied on
the unfair competition law to pursue an action that the litigation privilege of Civil Code section 47,
subdivision (b), otherwise prohibited. We “rejected the claim that a plaintiff may, in effect, 'plead
around' absolute barriers to relief by relabeling the nature of the action as one brought under the
unfair competition statute.” (Rubin v. Green, supra, 4 Cal.4th at p. 1201.) A bar against an action
“may not be circumvented by recasting the action as one under Business and Professions Code
section 17200.” (Id. at p. 1202.) We found “the conduct of defendants alleged in the complaint”
came “within the scope of [Civil Code] section 47(b),” and thus was “absolutely immune from
civil tort liability .... To permit the same ... acts to be the subject of an injunctive relief proceeding
brought by this same plaintiff under the unfair competition statute undermines that immunity. If
the policies underlying section 47(b) are sufficiently strong to support an absolute privilege, the
resulting immunity should not evaporate merely because the plaintiff discovers a conveniently
different label for pleading what is in substance an identical grievance arising from identical
conduct as that protected by section 47(b).” (Id. at pp. 1202-1203.)


A plaintiff may thus not “plead around” an “absolute bar to relief” simply “by recasting the cause
of action as one for unfair competition.” (Manufacturers Life Ins. Co. v. Superior Court (1995)
10 Cal.4th 257, 283 [41 Cal.Rptr.2d 220, 895 P.2d 56].) The rule does not, however, prohibit an
action under the unfair competition law merely because some other statute *183  on the subject
does not, itself, provide for the action or prohibit the challenged conduct. To forestall an action
under the unfair competition law, another provision must actually “bar” the action or clearly
permit the conduct. There is a difference between (1) not making an activity unlawful, and (2)
making that activity lawful. For example, Penal Code section 211, which defines robbery, does
not make murder unlawful. Most assuredly, however, that section does not also make murder
lawful. Acts that the Legislature has determined to be lawful may not form the basis for an action
under the unfair competition law, but acts may, if otherwise unfair, be challenged under the unfair
competition law even if the Legislature failed to proscribe them in some other provision.


This conclusion is consistent with the overall pattern of the Unfair Practices Act and the unfair
competition law. As discussed above, the Unfair Practices Act condemns specific conduct. The
unfair competition law is less specific, because the Legislature cannot anticipate all possible forms
in which unfairness might occur. If, in the Unfair Practices Act (or some other provision), the
Legislature considered certain activity in certain circumstances and determined it to be lawful,
courts may not override that determination under the guise of the unfair competition law. However,
if the Legislature did not consider that activity in those circumstances, the failure to proscribe it
in a specific provision does not prevent a judicial determination that it is unfair under the unfair
competition law.


L.A. Cellular argues that the decision of Motors, Inc. v. Times Mirror Co., supra, 102 Cal.App.3d
735, and the Court of Appeal decision in this case are inconsistent with another Court of Appeal
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decision, Hobby Industry Assn. of America, Inc. v. Younger (1980) 101 Cal.App.3d 358 [161
Cal.Rptr. 601] (Hobby Industry). We believe, however, that these cases can be mutually reconciled,
and that all are consistent with the general framework of the unfair competition laws. Hobby
Industry involved the Fair Packaging and Labeling Act (§ 12601 et seq.), which generally provides
immunity to wholesalers and retailers. (Hobby Industry, supra, 101 Cal.App.3d at p. 369.) The
Attorney General argued that, despite this immunity, “suits may be brought against [wholesalers
and retailers] under the unfair competition statutes ....” (Ibid.) The court disagreed, finding
“nothing in section 17200 et seq. which reimposes the liability on wholesalers and retailers which
is expressly excluded by section 12602.... Although the Supreme Court has construed the orbit
of the unfair competition statutes expansively (People v. McKale (1979) 25 Cal.3d 626, 631-632
[159 Cal.Rptr. 811, 602 P.2d 731], and Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d 94,
111-113 [101 Cal.Rptr. 745, 496 P.2d 817]), it cannot be said that this *184  embracing purview
also encompasses business practices which the Legislature has expressly declared to be lawful
in other legislation. (See Barquis, supra, 7 Cal.3d 94, 111, fn. 12.)” (Id. at pp. 369-370.) We
express no opinion on whether the specific holdings of Motors, Inc. v. Times Mirror Co., supra, 102
Cal.App.3d 735, and Hobby Industry, supra, 101 Cal.App.3d 358, were correct. However, we agree
with Motors, Inc., that a court may find certain activities unfair under the unfair competition law
even though the Unfair Practices Act does not prohibit them. We also agree with Hobby Industry
that the unfair competition law does not permit an action that another statute expressly precludes.


We thus conclude that a plaintiff may not bring an action under the unfair competition law if some
other provision bars it. That other provision must actually bar it, however, and not merely fail
to allow it. In other words, courts may not use the unfair competition law to condemn actions
the Legislature permits. Conversely, the Legislature's mere failure to prohibit an activity does not
prevent a court from finding it unfair. Plaintiffs may not “plead around” a “safe harbor,” but the
safety must be more than the absence of danger. 10


10 L.A. Cellular also relies on Perdue v. Crocker National Bank (1985) 38 Cal.3d 913 [216
Cal.Rptr. 345, 702 P.2d 503] and Blank v. Kirwan (1985) 39 Cal.3d 311 [216 Cal.Rptr. 718,
703 P.2d 58]. Those cases have no bearing on this issue. We held in each that the plaintiff's
allegations—entirely different from the allegations here—did not state a cause of action
under the unfair competition law or some other law. In neither case did we suggest an action
under the unfair competition law is precluded merely because some other statute does not
provide for that action.


(4) If no statute provides a safe harbor, a court must determine whether the challenged conduct
is unfair within the meaning of the unfair competition law. In doing so, courts may not apply
purely subjective notions of fairness. “The appellate courts have 'neither the power nor the
duty to determine the wisdom of any economic policy; that function rests solely with the
legislature....' (Max Factor & Co. v. Kunsman (1936) 5 Cal.2d 446, 454 [55 P.2d 177] .)” (Wolfe
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v. State Farm Fire & Casualty Ins. Co. (1996) 46 Cal.App.4th 554, 562 [53 Cal.Rptr.2d 878].)
This court has not yet defined “unfair” under this law. A few Courts of Appeal have attempted a
definition. (E.g., People v. Casa Blanca Convalescent Homes, Inc. (1984) 159 Cal.App.3d 509,
530 [206 Cal.Rptr. 164, 53 A.L.R.4th 661] [“[A]n 'unfair' business practice occurs when it offends
an established public policy or when the practice is immoral, unethical, oppressive, unscrupulous
or substantially injurious to consumers.”]; State Farm Fire & Casualty Co. v. Superior Court,
supra, 45 Cal.App.4th at p. 1104 [“ 'the court must weigh the utility of the defendant's conduct
against the gravity of the harm to the alleged victim' ”].) *185


We believe these definitions are too amorphous and provide too little guidance to courts and
businesses. Vague references to “public policy,” for example, provide little real guidance. “
'[P]ublic policy' as a concept is notoriously resistant to precise definition, and ... courts should
venture into this area, if at all, with great care and due deference to the judgment of the legislative
branch, 'lest they mistake their own predilections for public policy which deserves recognition at
law.' ” (Gantt v. Sentry Insurance (1992) 1 Cal.4th 1083, 1095 [4 Cal.Rptr.2d 874, 824 P.2d 680].)
These concerns led us to hold that to establish the tort of wrongful discharge in violation of public
policy, the public policy triggering the violation must be tethered to a constitutional or statutory
provision (ibid.) or a regulation carrying out statutory policy (Green v. Ralee Engineering Co.
(1998) 19 Cal.4th 66, 90 [78 Cal.Rptr.2d 16, 960 P.2d 1046]).


L.A. Cellular and supporting amici curiae emphasize the need for California businesses to know, to
a reasonable certainty, what conduct California law prohibits and what it permits. We sympathize
with this concern. An undefined standard of what is “unfair” fails to give businesses adequate
guidelines as to what conduct may be challenged and thus enjoined and may sanction arbitrary or
unpredictable decisions about what is fair or unfair. In some cases, it may even lead to the enjoining
of procompetitive conduct and thereby undermine consumer protection, the primary purpose of
the antitrust laws. “Because ours is a culture firmly wedded to the social rewards of commercial
contests, the law usually takes care to draw lines of legal liability in a way that maximizes areas
of competition free of legal penalties.” (Della Penna v. Toyota Motor Sales, U.S.A., Inc. (1995) 11
Cal.4th 376, 392 [45 Cal.Rptr.2d 436, 902 P.2d 740].) Courts must be careful not to make economic
decisions or prevent rigorous, but fair, competitive strategies that all companies are free to meet
or counter with their own strategies. Companies that cannot compete with others that are more
capable or efficient may lawfully fail.


Accordingly, we believe we must devise a more precise test for determining what is unfair under
the unfair competition law. To do so, we may turn for guidance to the jurisprudence arising under
the “parallel” (Barquis v. Merchants Collection Assn., supra, 7 Cal.3d at p. 110) section 5 of
the Federal Trade Commission Act (15 U.S.C. § 45(a)) (section 5). “In view of the similarity of
language and obvious identity of purpose of the two statutes, decisions of the federal court on the
subject are more than ordinarily persuasive.” (People ex rel. Mosk v. National Research Co. of
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Cal., supra, 201 Cal.App.2d at p. 773; see also Bank of the West v. Superior Court, supra, 2 Cal.4th
at pp. 1263-1264.) Admittedly, the two statutes are enforced in *186  significantly different ways.
California has no administrative agency equivalent to the Federal Trade Commission (FTC), and
private citizens have no right to seek personal enforcement of section 5 in lieu of FTC action.
Nevertheless, California courts remain the ultimate arbiters of the meaning and scope of the unfair
competition law, just as the federal courts are the ultimate arbiters of the meaning and scope of
section 5 and the FTC's authority under it. As the issue before us in this case arises out of a claim
of unfair competition between direct competitors, the relevant jurisprudence would be that arising
under section 5's prohibition against “unfair methods of competition.” 11


11 Section 5 contains two prohibitions: one against “unfair methods of competition” and the
other against “unfair or deceptive acts or practices.” The former generally governs injuries
to competitors, the latter injuries to consumers as well as competitors. (Barquis v. Merchants
Collection Assn., supra, 7 Cal.3d at pp. 109-110.) Our notice of federal law under section
5 means only that federal cases interpreting the prohibition against “unfair methods of
competition” may assist us in determining whether a particular challenged act or practice is
unfair under the test we adopt. We do not deem the federal cases controlling or determinative,
merely persuasive.


The United States Supreme Court has stressed that the “ 'antitrust laws ... were enacted for ”the
protection of competition, not competitors. “ ' ” (Cargill, Inc. v. Monfort of Colorado, Inc. (1986)
479 U.S. 104, 115 [107 S.Ct. 484, 491-492, 93 L.Ed.2d 427], original italics.) They “do not require
the courts to protect small businesses from the loss of profits due to continued competition, but only
against the loss of profits from practices forbidden by the antitrust laws.” (Id. at p. 116 [107 S.Ct.
at p. 492].) Injury to a competitor is not equivalent to injury to competition; only the latter is the
proper focus of antitrust laws. (See Atlantic Richfield Co. v. USA Petroleum Co. (1990) 495 U.S.
328, 344 [110 S.Ct. 1884, 1894-1895, 109 L.Ed.2d 333]; Brunswick Corp. v. Pueblo Bowl-O-Mat,
Inc. (1977) 429 U.S. 477, 488-489 [97 S.Ct. 690, 697-698, 50 L.Ed.2d 701]; § 17001 [the purpose
of the antitrust law is “to foster and encourage competition” by prohibiting “practices by which
fair and honest competition is destroyed or prevented”].) The high court has also found unfair
practices that “conflict with the basic policies of [some other laws] even though such practices may
not actually violate these laws” or amount to “trade restraints in their incipiency.” (FTC v. Brown
Shoe Co. (1966) 384 U.S. 316, 321, 322 [86 S.Ct. 1501, 1504, 16 L.Ed.2d 587], fn. omitted.)


These principles convince us that, to guide courts and the business community adequately and
to promote consumer protection, we must require that any finding of unfairness to competitors
under section 17200 be tethered to some legislatively declared policy or proof of some actual or
threatened *187  impact on competition. We thus adopt the following test: When a plaintiff who
claims to have suffered injury from a direct competitor's “unfair” act or practice invokes section
17200, the word “unfair” in that section means conduct that threatens an incipient violation of an
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antitrust law, or violates the policy or spirit of one of those laws because its effects are comparable
to or the same as a violation of the law, or otherwise significantly threatens or harms competition. 12


12 This case involves an action by a competitor alleging anticompetitive practices. Our
discussion and this test are limited to that context. Nothing we say relates to actions by
consumers or by competitors alleging other kinds of violations of the unfair competition
law such as “fraudulent” or “unlawful” business practices or “unfair, deceptive, untrue or
misleading advertising.” We also express no view on the application of federal cases such as
FTC v. Sperry & Hutchinson Co. (1972) 405 U.S. 233 [92 S.Ct. 898, 31 L.Ed.2d 170] that
involve injury to consumers and therefore do not relate to actions like this one.
Contrary to Justice Kennard's concurring and dissenting opinion, this test is not unduly
uncertain. A body of law interpreting section 5 already exists. (See, e.g., Averitt, The
Meaning of “Unfair Methods of Competition” in Section 5 of the Federal Trade Commission
Act (1980) 21 B.C. L.Rev. 227.)


2. Application to This Case
(5a) Applying these principles to this case is a two-step process. First, we must determine whether
the Legislature has provided a safe harbor for L.A. Cellular's conduct. Second, if it has not, we
must determine whether that conduct is unfair as we have just defined it.


L.A. Cellular argues that sections 17043 and 17044 provide a safe harbor for all below-cost sales
when the seller lacks the purpose of injuring competitors or destroying competition. We disagree.
Although the Legislature limited the sanctions of treble damages, attorney fee awards, and criminal
charges to purposeful below-cost sales, nothing in section 17043 or 17044 makes all other below-
cost sales lawful, including those that have the effect, although not the purpose, of destroying
competition. The Unfair Practices Act neither outlaws nor affirmatively permits all nonpurposeful
below-cost sales. Accordingly, it does not preclude a court from deeming nonpurposeful conduct
unfair under the unfair competition law.


This conclusion becomes clear when we consider another provision of the Unfair Practices Act that
we believe does provide a safe harbor. Section 17026.1, subdivision (a)(2), enacted in 1992 and
operative in 1994, provides: “Consistent with the provisions of subdivision (d) of Section 17050,
providers of cellular services shall be permitted to sell cellular telephones below cost, provided
that sales below cost are a good faith endeavor to meet the legal market prices of competitors in
the same locality or trade area.” (Italics *188  added.) Section 17050, subdivision (d), enacted in
1941, provides that the Unfair Practices Act's prohibitions against sales below cost and loss leaders
do not apply to any sale made “[i]n an endeavor made in good faith to meet the legal prices of a
competitor selling the same article or product, in the same locality or trade area and in the ordinary
channels of trade.” The italicized language of section 17026.1 shows the Legislature affirmatively
permitted, i.e., made lawful, these good faith sales. If sections 17043 and 17044 had provided
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a safe harbor for all nonpurposeful below-cost sales, section 17026.1, subdivision (a)(2), would
have been unnecessary.


L.A. Cellular argues, however, that because sections 17043 and 17044 deal with the same subject as
this case—below-cost sales—and do not proscribe the conduct here, courts may not find it unfair.
We are not persuaded. The practice challenged here resembles in some respects that condemned
in sections 17043 and 17044, but differs in other ways. L.A. Cellular did not act with the purpose
of injuring competitors or destroying competition. But it is a “duopolist,” employing an overall
strategy that might not be available to its nonduopolist competitors. As explained below, this
circumstance is critical. The Legislature undoubtedly did not consider below-cost sales in this
context. This may be one of the myriad unanticipated ways in which unfair competition may occur.
The Legislature could not have anticipated this precise situation any more than it could “draft in
advance detailed plans and specifications of all acts and conduct to be prohibited.” (People ex rel.
Mosk v. National Research Co. of Cal., supra, 201 Cal.App.2d at p. 772.) The originality of this
practice does not place it beyond the reach of the unfair competition law.


We thus conclude that (1) good faith sales that section 17026.1 permits may not be deemed unfair
under the unfair competition law; (2) below-cost sales and loss leaders under sections 17043 and
17044, the purpose of which is to injure competitors and destroy competition, are subject to the
sanctions of the Unfair Practices Act; and (3) sales that come within neither the safe harbor of
section 17026.1 nor the prohibitions of sections 17043 and 17044 may be considered unfair under
the independent provisions of the unfair competition law as we have defined it. Accordingly, we
agree with the Court of Appeal that the trial court erred in concluding that the unfair competition
law cause of action necessarily failed when the other causes of action failed. Permitting this action
under the unfair competition law does not allow plaintiffs to “plead around” an absolute bar of
some other provision.


We now turn to the question whether the below-cost sales of this case are unfair under the test
we have just stated. Because the trial court granted *189  judgment for L.A. Cellular before it
presented any evidence, and the parties did not litigate the case with the particular test in mind,
we cannot yet give a definitive answer. But we agree with the Court of Appeal that plaintiffs
might be able to show the sales were unfair under this test. Pricing practices that have the effect
of harming competition may be unfair even if done without the purpose necessary to violate the
Unfair Practices Act.


(6) Courts must be particularly cautious in evaluating claims that a competitor's prices are too low.
Pricing practices are not unfair merely because a competitor may not be able to compete against
them. Low prices often benefit consumers and may be the very essence of competition. “Low
prices benefit consumers regardless of how those prices are set, and so long as they are above
predatory levels, they do not threaten competition.” (Atlantic Richfield Co. v. USA Petroleum Co.,
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supra, 495 U.S. at p. 340 [110 S.Ct. at p. 1892].) Courts must not prohibit “vigorous competition”
nor “render illegal any decision by a firm to cut prices in order to increase market share. The
antitrust laws require no such perverse result, for '[i]t is in the interest of competition to permit
dominant firms to engage in vigorous competition, including price competition.' ” (Cargill, Inc. v.
Monfort of Colorado, Inc., supra, 479 U.S. at p. 116 [107 S.Ct. at p. 492].)


(5b) The conduct challenged here, however, might be unfair. The PUC has indicated that the
“cellular equipment market” is supposed to be openly “competitive,” in contrast to the “cellular
service market,” which is not. (Re Regulation of Cellular Radiotelephone Utilities, supra, 59
Cal.P.U.C.2d at pp. 203, 206.) Indeed, it expressed concern that, if it permitted bundling, below-
cost pricing by service providers might destroy competition for providing equipment. It permitted
bundling only because it believed that “cellular dealers operate in a reasonably competitive market
that will continue to exist even if bundling is authorized.” (Id. at p. 206.)


The trial court will have to determine whether the challenged strategy met the test of unfairness
we have articulated. This case has an unusual circumstance that might bring it within the unfair
competition law's coverage: L.A. Cellular's position as a wholesale duopolist. On remand, the
court might find that L.A. Cellular used this legally privileged status in violation of section 17200.
“[F]air and honest competition” (§ 17001) in equipment sales might not be possible when a legally
privileged company sells equipment below cost as a strategy to increase profits on service sales
that are prohibited to its equipment competitors.


Allowing a company to sell telephones at a loss to increase profits on service sales, and to recoup
its losses with those profits, might threaten the *190  ability of any company not permitted to sell
services to compete in telephone sales. As the Court of Appeal explained, “It is L.A. Cellular's
privileged status as one of two holders of a lucrative government-licensed duopoly which enabled
L.A. Cellular to subsidize massive losses on below-cost sales of cellular equipment with its
duopoly profits on cellular service, profits which by law were unavailable to its competitors. In
this regard, the PUC itself has recognized 'the discounts on cellular equipment are supported by
the high profits on cellular service, profits which are in turn made possible by the duopoly market
structure....' (Re Regulation of Cellular Radiotelephone Utilities (1995) 59 Cal.P.U.C.2d 192, 205,
italics added [by the Court of Appeal].) Given L.A. Cellular's government-protected position in the
duopoly service market, the fairness of its below-cost sales of cellular equipment requires careful
scrutiny.”


L.A. Cellular's desire to make telephone purchases attractive to consumers in order to increase
its service sales may be legitimate. If its pricing strategy is found unfair as we have defined it,
it might still seek to gain customers in other ways, but it may not destroy the competitiveness
of the telephone market. Accordingly, we agree with the Court of Appeal that this action must
be remanded for retrial on the unfair competition law cause of action. Because we have stated
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the applicable test for the first time, we think plaintiffs should be allowed to present additional
evidence to meet that test if they choose. Defendant may also, of course, present a defense. (Pinsker
v. Pacific Coast Soc. of Orthodontists (1969) 1 Cal.3d 160, 167 [81 Cal.Rptr. 623, 460 P.2d
495].) 13


13 Justices Kennard and Baxter have differing interpretations of the facts. The trial court
concluded that, because L.A. Cellular did not violate the Unfair Practices Act, it did not
violate the unfair competition law; therefore, it never considered the facts in light of the test
we have stated. We think it best for the trial court to do so on remand in the first instance.
We also express no opinion on the correct remedy should the trial court find L.A. Cellular
violated the unfair competition law.


As we have noted, section 17026.1, which permits the sale of telephones below cost in “a good faith
endeavor to meet the legal market prices of competitors in the same locality or trade area” (italics
added), provides a safe harbor for those good faith sales. In light of its ruling on the Unfair Practices
Act cause of action, the trial court expressly did not “reach[]” the question “whether L.A. Cellular
in setting its prices in this manner fell within” this provision. It will have to do so on remand in
determining whether L.A. Cellular violated the unfair competition law and, if it determines L.A.
Cellular did, in fashioning a remedy. The court must not limit L.A. Cellular's actions in such a
way as to make it unable to compete with its service rival. Section 17026.1, however, refers to
a competitor's “legal” *191  prices. The trial court should bear in mind that the two duopolists
may compete against each other directly for sales of services, and they should not be allowed
to engage in unfair, and hence illegal, below-cost equipment sales together any more than either
may separately. (Page v. Bakersfield Uniform etc. Co. (1966) 239 Cal.App.2d 762, 770-771 [49
Cal.Rptr. 46]; People v. Gordon (1951) 105 Cal.App.2d 711, 724 [234 P.2d 287].)


In its briefing in this court, L.A. Cellular assures us that it “and AirTouch compete vigorously in
the service market ....” The court on remand should do nothing to hamper this competition for
services. As the Court of Appeal noted, the PUC “has expressed a preference for 'healthy and direct
[price] competition for cellular service' ....” (Quoting Re Regulation of Cellular Radiotelephone
Utilities, supra, 59 Cal.P.U.C.2d at p. 205.)


III. Conclusion
The judgment of the Court of Appeal is affirmed. The unfair competition law cause of action shall
be retried consistently with the legal principles stated in this opinion.


George, C. J., Mosk, J. Brown, J., and Dibiaso, J., *  concurred.
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* Associate Justice of the Court of Appeal, Fifth District, assigned by the Chief Justice pursuant
to article VI, section 6 of the California Constitution.


KENNARD, J.,
Concurring and Dissenting.-Plaintiffs, a group of cellular telephone and cellular service retailers,
sued defendant Los Angeles Cellular Telephone Company. (L.A. Cellular), alleging that
defendant's practice of selling cellular telephones below cost violated the unfair competition law
(Bus. & Prof. Code, § 17200 et seq.), the Unfair Practices Act (Bus. & Prof. Code, §§ 17043,
17044), and, not at issue before this court, the Cartwright Act antitrust law (Bus. & Prof. Code, §
16720 et seq.). I concur in the majority opinion to the extent it concludes that defendant's conduct
does not violate the Unfair Practices Act. I also agree that defendant's compliance with the Unfair
Practices Act does not immunize its conduct from scrutiny under the unfair competition law.


I disagree, however, with the majority's novel and unsupported conclusion that under the unfair
competition law, an “unfair ... business act or practice” is one that threatens an “incipient violation”
of “an antitrust law,” one that violates the “policy or spirit” of an antitrust law, or one that
“significantly threatens or harms competition”—conduct that collectively might be described as
falling within the penumbra of antitrust law. The *192  purpose of antitrustlaw is to prevent
monopoly power or agreements restraining trade from destroying the consumer benefits provided
by competition. The purpose of the legal prohibitions against unfair business acts and practices,
by contrast, is to prevent deceptive conduct that injures a particular competitor. By recasting
the statutory prohibition of unfair business acts and practices as an extension of antitrust law,
the majority misinterprets the history and purpose of the unfair competition law. Moreover, the
vagueness inherent in the majority's formulation of its standard will magnify the uncertainty that
businesses face in trying to comply with the unfair competition law.


I


Section 17200 of the Business and Professions Code, part of the unfair competition law, defines
“unfair competition” as follows: “As used in this chapter, unfair competition shall mean and
include any unlawful, unfair or fraudulent business act or practice and unfair, deceptive, untrue
or misleading advertising and any act prohibited by Chapter 1 (commencing with Section 17500)
of Part 3 of Division 7 of the Business and Professions Code [addressing various forms of false
advertising].” Because here defendant's below-cost sales are not unlawful (the trial court held they
did not violate state antitrust law or the Unfair Practices Act), are not fraudulent or deceptive, and
are not advertising, the issue presented is whether they are an “unfair ... business act or practice.”


A. Common Law Unfair Competition
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Unfair competition originated as a common law tort. At common law, before the enactment
of any statutory prohibition against unfair competition, “unfair competition” had a stable and
relatively narrow meaning that focused on business practices that harmed competitors by deceiving
customers. (Dunston v. Los Angeles Van etc. Co. (1913) 165 Cal. 89, 94 [131 P. 115] [“relief in
such cases really rests upon the deceit or fraud which the later comer into the business field is
practicing upon the earlier comer and upon the public”].) Originally, it was the deceptive “passing
off” of one's goods or services as those of another, commonly accomplished by appropriating the
trade name of another. “The fundamental principle underlying this entire branch of the law is, that
no man has the right to sell his goods as the goods of a rival trader.” (Weinstock, Lubin & Co. v.
Marks (1895) 109 Cal. 529, 539 [42 P. 142]; see also Lutz v. Western Iron & Metal Co. (1923)
190 Cal. 554, 561 [213 P. 962]; Banzhaf v. Chase (1907) 150 Cal. 180, 183 [88 P. 704]; Pierce v.
Guittard (1885) 68 Cal. 68, 71-72 [8 P. 645].) *193


Even though the tort has been extended to situations other than classic “passing off,” deceptive
conduct has remained at the heart of unfair competition. 1  As we said in Weinstock, Lubin &
Co. v. Marks, supra, 109 Cal. 529, 541, the principles of unfair competition “apply to all cases
where fraud is practiced by one in securing the trade of a rival dealer; and these ways are as many
and as various as the ingenuity of the dishonest schemer can invent.” (See also Schecter Corp. v.
United States (1935) 295 U.S. 495, 531-532 [55 S.Ct. 837, 843-844, 79 L.Ed. 1570, 97 A.L.R.
974] [“ 'Unfair competition,' as known to the common law, is a limited concept.... Unfairness
in competition has been predicated of acts which lie outside the ordinary course of business
and are tainted by fraud, or coercion, or conduct otherwise prohibited by law.” (Fn. omitted.)].)
For example, in American Philatelic Soc. v. Claibourne (1935) 3 Cal.2d 689 [46 P.2d 135], the
defendant was a stamp dealer with a stock of a stamp rare in perforated form but common in
unperforated form. The defendant's stock was in the unperforated form; he perforated the stamps
and offered them for sale to other dealers, disclosing that the perforations were unofficial but
suggesting that they could be resold to collectors as genuine. Even though the defendant's sales to
other dealers were not deceptive, this court had no trouble concluding that his sales were ultimately
grounded in the deception of the collectors who were the end purchasers and that this injured
the plaintiffs, dealers and collectors of genuine stamps: “[T]he conduct of [defendant] in offering
for sale these privately perforated stamps will inevitably result in severe pecuniary injury to the
[plaintiffs], and the gaining by [defendant] of an advantage arising out of, in the final analysis,
duplicity and dishonesty.” (Id. at p. 696.) *194


1 In the prestatutory period, the one use of the term “unfair competition” in the common law
that developed outside the area of consumer deception was trade secret misappropriation.
(Scavengers' P. Assn. v. Serv-U-Garbage Co. (1933) 218 Cal. 568 [24 P.2d 489];Pasadena
Ice Co. v. Reeder (1929) 206 Cal. 697, 703 [275 P. 944, 276 P. 995]; New Method Laundry Co.
v. MacCann (1916) 174 Cal. 26, 30 [161 P. 990].) Economically, however, there is a strong
similarity between the deceptive misappropriation of a trade name and the form of trade
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secret misappropriation most common in this court's cases of that period, namely, use of a
competitor's customer lists. This becomes apparent when one considers that for a transaction
to occur it is not enough for a business to offer a desirable product at a competitive price.
Every business also faces the problem, and expense, of searching out customers to inform
them of its product and to persuade them to purchase it. In a trade name misappropriation
case, the plaintiff has done so by incurring the cost of establishing a valuable trade name that
serves as an efficient vehicle for disseminating information about its product to its customers.
In a customer list misappropriation case, the plaintiff has done so by identifying individual
customers and their needs, incurring the cost of acquiring that information. In both trade
name and customer list misappropriation cases, the defendant is able to reduce its search
costs incurred in obtaining new customers by free-riding on the investments of the plaintiff
in searching out customers. It may have been an intuitive recognition of this similarity that
led courts of the prestatutory period to extend the rubric of unfair competition to trade secret
misappropriation.


B. Statutory Unfair Competition


Our Legislature first recognized unfair competition in 1933 when it amended Civil Code former
section 3369 (hereafter section 3369), which had addressed the availability of injunctive relief
in general. The 1933 amendment had three aspects: It authorized injunctions in cases of “unfair
competition”; it authorized the Attorney General, district attorneys, and private persons to seek
such injunctions; and it defined “unfair competition” as any “unfair or fraudulent business practice
and unfair, untrue or misleading advertising and any act denounced by Penal Code sections 654a,
654b or 654c.” (Stats. 1933, ch. 953, § 1, p. 2482.)


In amending section 3369 in 1933, the Legislature provided statutory authorization of injunctive
relief for unfair competition and broad standing to seek that remedy; there is no evidence, however,
that the Legislature in addition intended to expand the meaning of unfair business practices beyond
the type of deceptive practices recognized at common law.


This court concluded as much when, not long after section 3369's amendment, it had occasion
to consider the meaning of “unfair or fraudulent business practice” and concluded the term was
limited to common law unfair competition. As we explained in International etc. Workers v.
Landowitz (1942) 20 Cal.2d 418 [126 P.2d 609] (hereafter Landowitz): “[T]he statutory definition
of 'unfair competition' thus incorporated in Civil Code, § 3369, is not essentially different from that
which has historically furnished the basis for equity injunctions against unfair competition.” (Id.
at p. 422.) We concluded that, because of the potential vagueness of the term “unfair competition”
outside its traditional common law definition, section 3369 did not authorize injunctive relief
against other business practices that might be termed unfair, even those which were violations of
other business regulation statutes.
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We said: “The phrase 'unfair competition' when carried beyond its traditional scope in equitable
actions, however, does not have a fixed meaning in the absence of statutory definition. Courts of
equity, therefore, are loath to enjoin conduct on that ground in the absence of specific authorization
therefor.... Civil Code, section 3369, contains no broader a definition of the term 'unfair
competition' than existed at common law and in itself furnishes no basis for an injunction against
the violation of the penal ordinance [regulating competition] involved in this case.” (Landowitz,
supra, 20 Cal.2d 418, 422, italics added.)


Subsequent decisions have continued to view the unfair competition law's prohibition of any unfair
business practice as a prohibition against deceptive *195  conduct. (See, e.g., Bank of the West v.
Superior Court (1992) 2 Cal.4th 1254, 1267 [10 Cal.Rptr.2d 538, 833 P.2d 545] [under the unfair
competition law, “one need only show that 'members of the public are likely to be deceived' ”];
Schwartz v. Slenderella Systems of Calif. (1954) 43 Cal.2d 107 [271 P.2d 857]; Don Alvarado
Co. v. Porganan (1962) 203 Cal.App.2d 377 [21 Cal.Rptr. 495];People ex rel. Mosk v. National
Research Co. of Cal. (1962) 201 Cal.App.2d 765, 772 [20 Cal.Rptr. 516] [“What constitutes 'unfair
competition' or 'unfair or fraudulent business practice' under any given set of circumstances is
a question of fact [citation], the essential test being whether the public is likely to be deceived
[citation].”]; Wood v. Peffer (1942) 55 Cal.App.2d 116, 123-124 [130 P.2d 220].)


In 1963, the Legislature again amended section 3369 to add “unlawful” business practices to
the list of proscribed conduct. In doing so, it expanded the definition of unfair competition with
respect to conduct violating statutory prohibitions, for now any business practice that violated
an independent statutory duty was an instance of unfair competition that could be enjoined even
if the underlying statute did not specifically authorize injunctive relief. (Barquis v. Merchants
Collection Assn. (1972) 7 Cal.3d 94, 112-113 [101 Cal.Rptr. 745, 496 P.2d 817] [section 3369
extended to “ 'anything that can properly be called a business practice and that at the same time is
forbidden by law' ”].) For those business practices that were not statutory violations, however, the
Legislature made no change to the definition of “unfair ... business practice,” implicitly accepting
our interpretation in Landowitz, supra, 20 Cal.2d 418. (See People v. Ledesma (1997) 16 Cal.4th
90, 100-101 [65 Cal.Rptr.2d 610, 939 P.2d 1310].) In 1977 the Legislature reenacted, without
substantive change, the unfair competition portion of section 3369 as Business and Professions
Code sections 17200, 17201, 17202, 17203, and 17204. (Stats. 1977, ch. 299, § 1, p. 1202.) In
1992, the Legislature expanded the scope of the unfair competition law to include unfair business
acts as well as practices; the operative language now reads in full: “As used in this chapter,
unfair competition shall mean and include any unlawful, unfair or fraudulent business act or
practice and unfair, deceptive, untrue or misleading advertising and any act prohibited by Chapter
1 (commencing with Section 17500) of Part 3 of Division 7 of the Business and Professions
Code.” (Bus. & Prof. Code, § 17200.) This change also did not alter the meaning of “unfair ...
business practice” but merely extended it to include single instances of conduct.
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Thus, the term “unfair ... business act or practice” continues to mean deceptive conduct that injures
consumers and competitors. Because there is no allegation of deceptive conduct by defendant here,
the trial court's *196  judgment for defendant on plaintiffs' unfair competition law cause of action
was proper.


II


The majority nevertheless holds to the contrary that the term “unfair ... business act or practice”
does not at all encompass common law unfair competition or even deceptive conduct in general.
Rather, the majority creates out of whole cloth a new and amorphous definition of unfair business
act or practice: conduct that threatens an “incipient violation” of “an antitrust law,” that violates the
“policy or spirit” of an antitrust law, or that “significantly threatens or harms competition.” (Maj.
opn., ante, at pp. 186-187.) Because none of this conduct amounts to an actual violation of antitrust
law, I shall refer to these forms of conduct as penumbral antitrust threats. The majority never
identifies what body of antitrust law it supposes the Legislature intended to incorporate in section
3369: Federal antitrust law? State antitrust law? Some amalgamation of the two?


Until today, no case has held or even suggested that the unfair competition law's prohibition of
“any unfair ... business act or practice” was a prohibition of penumbral antitrust threats, or that it
was not a prohibition of deceptive conduct that harms competitors. Without citing any evidence
of legislative intent, the majority insists nonetheless that its definition of unfair business practices
is correct because in its view section 3369 as amended by our Legislature in 1933 was intended to
“parallel” section 5 of the Federal Trade Commission Act (15 U.S.C. § 45; hereafter the FTC Act),
the federal statute that created the Federal Trade Commission (hereafter FTC). (Maj. opn., ante,
at p. 185.) Section 5 of the FTC Act as enacted in 1914 originally prohibited “unfair methods of
competition” (38 Stat. 719). In 1938, Congress amended section 5 to include “unfair or deceptive
acts or practices” in order to expand the FTC's jurisdiction to encompass deceptive and unfair
conduct that injured consumers without harming competitors. (The Wheeler-Lea Act of 1938, 52
Statutes at Large 111; see also FTC v. Sperry & Hutchinson Co. (1972) 405 U.S. 233, 244 [92 S.Ct.
898, 905, 31 L.Ed.2d 170].) The FTC's jurisdiction under section 5 extends both to antitrust threats
to competition and to deceptive business practices that injure competitors or consumers. (FTC v.
Sperry & Hutchinson Co., supra, 405 U.S. 233, 239-246 & fn. 5 [92 S.Ct. 898, 903-906].) There is
not a shred of evidence, however, that California's section 3369 is patterned after section 5 of the
FTC Act, and in Landowitz, supra, 20 Cal.2d 418, we reached the quite different conclusion that
section 3369 's prohibition of any “unfair ... *197  business practice” was intended to incorporate
common law unfair competition. 2
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2 In looking to section 5 of the FTC Act, the majority may have been misled by this court's
previous statement that the unfair competition law had “its origin as one of the so-called
'little FTC Acts' of the 1930's, enacted by many states in the wake of amendments to the
Federal Trade Commission Act [i.e., the Wheeler-Lea Act of 1938, 52 Statutes at Large
111, which added the phrase 'unfair or deceptive acts or practices' to the 'unfair methods of
competition' prohibited by section 5 of the FTC Act] enlarging the commission's regulatory
jurisdiction to include unfair business practices that harmed, not merely the interests of
business competitors, but of the general public as well.” (Rubin v. Green (1993) 4 Cal.4th
1187, 1200 [17 Cal.Rptr.2d 828, 847 P.2d 1044].)
Contrary to the assertion in Rubin v. Green, supra, 4 Cal.4th 1187, 1200, there were no
“ 'little FTC Acts' of the 1930's.” The term “little FTC Act” instead denotes a group of
state statutes enacted in the 1960's and 1970's; these statutes, promoted by the FTC among
others, were meant to complement the deceptive practices jurisdiction of the FTC, not its
antitrust jurisdiction, and they address deceptive trade practices, not antitrust threats to
competition. (See, e.g., Karns, State Regulation of Deceptive Trade Practices Under “Little
FTC Acts”: Should Federal Standards Control? (1990) 94 Dick. L.Rev. 373, 373-376; Bailey
& Pertschuk, The Law of Deception: The Past as Prologue (1984) 33 Am. U. L.Rev. 849,
861 fn. 63 [authored by two FTC commissioners]; Comment, Consumer Protection: The
Practical Effectiveness of State Deceptive Trade Practices Legislation (1984) 59 Tul. L.Rev.
427, 428; Note, Toward Greater Equality in Business Transactions: A Proposal to Extend
the Little FTC Acts to Small Businesses (1983) 96 Harv. L.Rev. 1621, 1621-1624; Lovett,
State Deceptive Trade Practice Legislation (1972) 46 Tul. L.Rev. 724, 730, fn. 14.)
California has such a “little FTC Act” incorporating verbatim the language of section 5
of the FTC Act, but it is not Business and Professions Code section 17200 et seq., the
unfair competition law, and it does not prohibit penumbral antitrust threats. Rather, it is
Civil Code sections 1750-1784, the Consumers Legal Remedies Act, which was enacted in
1970. The act lists certain prohibited “unfair methods of competition and unfair or deceptive
acts or practices” (the language of section 5 of the FTC Act), beginning with “passing off,”
and it provides various remedies to injured consumers. (Civ. Code, § 1770; see also Reed,
Legislating for the Consumer: An Insider's Analysis of the Consumers Legal Remedies Act
(1971) 2 Pacific L.J. 1.)
In addition to misunderstanding the term “little FTC Act,” Rubin v. Green, supra, 4 Cal.4th
1187, 1200, mixes up its chronology; because section 3369 was enacted in 1933, five years
before the 1938 amendment expanding the FTC's jurisdiction, it obviously was not enacted
in the “wake” of that amendment. The sole authority Rubin cites on this point, Bank of the
West v. Superior Court, supra, 2 Cal.4th 1254, 1264, is equally confused: “A host of so-
called 'little FTC Acts' followed [the 1938 amendment of the FTC Act] including California's
Unfair Business Practices Act. (§ 17200 et seq.; see also Civ. Code, former § 3369.)” It
is worth noting that in each of these cases the question of the historical origins of the
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unfair competition law was not at issue and was not dispositive of any issue. Each decision
discussed the point only in passing by way of background.


The majority's reliance on this court's statement in Barquis v. Merchants Collection Assn., supra,
7 Cal.3d 94, 110, characterizing the unfair competition law's prohibition of any “unlawful [or]
unfair ... business practice” and section 5 of the FTC Act as “parallel broad proscription[s]” is
misplaced. The parallelism to which Barquis referred was the fact that section 5 of the FTC Act
and our unfair competition law both protect consumers as *198  well as competitors, not that both
prohibited penumbral antitrust threats. (See 7 Cal.3d at pp. 109-110.)


Nothing in Barquis v. Merchants Collection Assn., supra, 7 Cal.3d 94, even hinted that unfair
business practices, however broad a concept, were to be equated with penumbral antitrust threats.
To the extent Barquis might be read to suggest that the term “unfair ... business practice” has
an amorphous meaning extending in some undefined fashion beyond deceptive conduct, that
suggestion is entirely dictum, for the issue decided in that case was whether the business practice
in question was unlawful, not whether it was unfair. The suggestion is also unsound. Not only
is it contrary to the historical development of the unfair competition law explained above, but
it is based on Barquis's misquotation of the unfair competition law. In substituting the word
“deceptive” for the word “fraudulent,” Barquis suggested that unfair practices were a category
distinct from deceptive practices. (Compare section 3369 [prohibiting any “unlawful, unfair or
fraudulent business practice”] with Barquis, supra, at p. 111 [quoting section 3369 as prohibiting
any “ 'unlawful, unfair or deceptive business practice' ” (italics omitted)].) 3


3 The majority also misunderstands the significance of Barquis's statement that “section
3369 indicates that 'unfair competition' as used in the section cannot be equated with the
common law definition of 'unfair competition,' but instead specifies that, for the purposes
of its provisions, unfair competition 'shall mean and include unlawful, unfair or fraudulent
business practice ....' ” (Barquis v. Merchants Collection Assn., supra, 7 Cal.3d at p. 109,
italics original; see maj. opn., ante, at p. 181, fn. 9.) Our point was that the unfair competition
law expanded beyond the limits of common law unfair competition along two dimensions:
First, because the unfair competition law provided relief for injury to consumers even absent
any showing of injury to a competitor, it “extended to the entire consuming public the
protection once afforded only to business competitors.” (Barquis v. Merchants Collection
Assn., supra, 7 Cal.3d at p. 109; see also id. at p. 110 [“the courts, in interpreting the
section, have long declared that the provision is at least as equally directed toward 'the
right of the public to protection from fraud and deceit[,]' as toward the preservation of
fair business competition” (italics original)].) Second, because the unfair competition law
included unlawful as well as unfair business practices, it prohibited a broader range of
conduct than did common law unfair competition. (Id. at pp. 112-113.) Specifically, the
unfair competition law prohibited not only the deceptive conduct that was an “unfair ...
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business practice” but also, as an “unlawful ... business practice,” “ 'anything that can
properly be called a business practice and that at the same time is forbidden by law.' ” (Id. at
p. 113.) Nothing in Barquis suggested, however, that the term “unfair ... business practice”
meant penumbral antitrust threats, or that it did not mean deceptive conduct.


Moreover, the majority misunderstands the term “unfair methods of competition” in section 5 of
the FTC Act to mean only penumbral antitrust threats. (See maj. opn., ante, at p. 186, fn. 11; id. at
p. 187.) As interpreted by the FTC and the federal courts, that phrase covers not only the penumbral
antitrust threats the majority focuses on but also actual violations of the antitrust law and in addition
acts of unfair competition having nothing to do *199  with antitrust law, including passing off and
other forms of common law unfair competition and consumer deception. (See, e.g., FTC v. Sperry
& Hutchinson Co., supra, 405 U.S. 233, 243, 244 [92 S.Ct. 898, 904-905] [“unfair competitive
practices were not limited to those likely to have anticompetitive consequences after the manner of
the antitrust laws”]; Sears, Roebuck & Co. v. Federal Trade Commission (7th Cir. 1919) 258 F. 307,
311 [the first FTC enforcement action to be judicially reviewed, a case of deceptive advertising;
“The commissioners, representing the government as parens patriae, are to exercise their common
sense, as informed by their knowledge of the general idea of unfair trade at common law, and
stop all those trade practices that have a capacity or a tendency to injure competitors directly or
through deception of purchasers ....”]; FTC, Ann. Rep. (1935) 67-71 [Listing 27 “unfair methods
of competition” prohibited by the FTC: “9. Passing off goods or articles for well and favorably
known products of competitors through appropriation or simulation of such competitors' trade
names, labels, dress of goods, etc....”], quoted in Handler, Unfair Competition (1936) 21 Iowa
L.Rev. 175, 244-248; Bailey & Pertschuk, The Law of Deception: The Past as Prologue, supra,
33 Am. U. L.Rev. 849.)


Nor is there any other sound reason for presuming that our Legislature intended section 3369 to
incorporate the antitrust portion of section 5 of the FTC Act. In amending section 3369 in 1933
to authorize injunctive relief against “[a]ny person performing or proposing to perform an act of
unfair competition,” the Legislature was acting in a field already well established by the common
law. There is no reason to suppose that, without any express statement, the Legislature implicitly
intended to reject the common law definition of unfair competition and adopt instead antitrust law
as the definition of unfair competition. The majority offers no explanation why, if the Legislature
in 1933 had wished to expand the scope of the antitrust laws to reach penumbral antitrust threats,
it would have chosen the roundabout method of using a term—“unfair competition”—with an
established meaning independent of antitrust law and amending a Civil Code provision relating to
the general availability of injunctive relief, rather than directly amending California's antitrust law,
the Cartwright Act, in terms that clearly evidenced its intent to broaden the scope of antitrust law.
This is especially so if by its reference to “the antitrust laws” the majority includes federal antitrust
law. It would be most implausible for the Legislature, if it intended to incorporate the entire body
of federal antitrust law, the law of another sovereign, to seek to do so implicitly simply by using
the term “unfair ... business practice” without any reference to federal law. Given the absence of
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any evidence that the Legislature intended to vary or reject that common law understanding of
unfair business practices as practices that harm competitors by deceiving *200  customers, the
only reasonable conclusion is that the Legislature intended to adopt that understanding. This is the
conclusion our court reached in Landowitz, supra, 20 Cal.2d 418.


III


In addition to being unfounded, the majority's definition will not solve the problem it identifies:
the costs imposed on businesses by a vague and overbroad definition of unfair business practice. I
can imagine no greater recipe for confusion and uncertainty than the majority's penumbral antitrust
threat standard. It is difficult enough for courts and businesses alike to determine whether a
business practice amounts to an actual violation of the antitrust laws prohibiting restraint of trade
or exclusionary monopolistic conduct. A business seeking to guide its competitive conduct by the
majority's standard will be put to the impossible task of deciding whether its conduct, even though
not a violation of the antitrust laws, violates the “spirit” of the antitrust laws or is an “incipient”
violation of those laws or is a threat to competition. A prominent antitrust treatise has criticized the
FTC for enforcing section 5 of the FTC Act in cases of incipient antitrust violations or violations of
the spirit of the antitrust laws, and it has argued that only actual violations of federal antitrust law
should be actionable under section 5. (2 Areeda & Hovenkamp, Antitrust Law (1995 rev. ed.) 307,
pp. 21-28.) There is no reason or need to import the uncertainty of section 5 into California law.


Even more significantly, the majority ignores two crucial distinctions that make the standard of
section 5 of the FTC Act an inappropriate standard for private civil litigation:


First, the interpretation of section 5 that the FTC has developed is an administrative standard,
whose enforcement is subject to the informed discretion of an administrative agency with
considerable economic expertise and regulatory experience. When questions arise as to the
anticompetitive impact of a particular business practice, the FTC and its professional staff are able
to investigate and analyze that practice not only for its impact on the consumers and competitors
most immediately affected by the practice but for its potential to disrupt competition in the
economy as a whole. The FTC can then use this broad base of data to exercise its discretion in
determining whether the practice in question truly threatens competition to a degree that justifies
the costs of suppressing the practice. By contrast, a court has no similar resources or competence
for deciding wide-ranging questions of economic policy. “Unlike the courts, the Commission is
not one or a few *201  judges acting solely on a record made by plaintiff and defendant. It is
an elaborate institution of many lawyers, economists, researchers, and other professionals. Its
facilities for gathering facts about a particular respondent and a segment of the economy are vastly
superior to those of a court. Its specialized personnel provide a capacity for in-depth probes far
beyond that of the courts.” (2 Areeda & Hovenkamp, Antitrust Law, supra, 307, p. 26.) These
justifications for having an administrative agency search out incipient antitrust violations and
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threats to competition before they have ripened into actual antitrust violations do not support
permitting private plaintiffs to do so in a judicial forum.


Second, if the FTC does find a business's practice to be an incipient antitrust violation or a threat
to competition and decides that it should be suppressed, it is limited to awarding only prospective
relief in the form of a “cease-and-desist order” instructing the business to modify its future conduct.
(15 U.S.C. § 45.) A business subject to an FTC cease-and-desist order does not face any civil
or criminal penalties or monetary liability for its past conduct. By contrast, a defendant in an
unfair competition law action may face massive restitutionary liability to the plaintiff and to
others similarly situated. The majority proposes to use the FTC's section 5 standard to impose
retrospective monetary liability for conduct that does not violate any antitrust law but that in the
opinion of one judge may, if continued, threaten to violate an antitrust law in the future. This grossly
distorts the purpose of that standard, which was to terminate present conduct not in violation of any
law that, if unchecked, would ripen into unlawful anticompetitive conduct, not to impose liability
for past lawful conduct.


IV


Even if the majority were correct that an “unfair ... business act or practice” is properly defined as
one that threatens an “incipient violation” of the state antitrust laws, one that violates the “policy
or spirit” of the state antitrust laws, or one that “significantly threatens or harms competition,”
there is no basis for a retrial here. A defendant's motion for judgment in a bench trial occurs at
the close of the plaintiff's case. (Code Civ. Proc., § 631.8.) Its premise is that, even without the
presentation of any opposing evidence by the defendant, the plaintiff's evidence is insufficient to
prove its claims by a preponderance of the evidence.


Here, to defeat defendant's motion for judgment, it was plaintiffs' burden to present all their
evidence on their unfair competition cause of action and to prove by a preponderance of the
evidence that defendant's price cutting *202  was unfair competition. In addition, both as part of
its Unfair Practices Act cause of action and as part of its Cartwright Act antitrust action, plaintiffs
presented evidence attempting to prove that defendant's price cutting had injured competition.
They failed to prove this.


A plaintiff attempting to show that price cutting is an incipient violation of the antitrust laws,
a violation of their policy or spirit, or a substantial threat or harm to competition faces a heavy
burden. Ordinarily, price cutting is the essence of competition, not a substantial threat to it. Prices
are the primary medium through which business entities compete. “ 'Low prices benefit consumers
regardless of how those prices are set ....' ” (Brooke Group Ltd. v. Brown & Williamson Tobacco
Corp. (1993) 509 U.S. 209, 223 [113 S.Ct. 2578, 2588, 125 L.Ed.2d 168].) Here, the consumer
is interested only in the total price of a telephone plus service. As plaintiffs admit in their brief:
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“What matters to the consumer is the total cost of a telephone and service ....” It is not disputed
that defendant's price discounting has reduced the total cost of a telephone and service, making the
cellular telephone and cellular service more affordable to greater numbers of consumers, thereby
increasing consumer welfare.


Price discounting is only a threat to competition in very narrow circumstances, when it becomes
“predatory.” In predatory pricing, a firm “invests” in below-cost pricing to drive its competitors out
of the market, with the expectation that it will then be able to raise its prices to supracompetitive
levels and earn monopoly profits to recoup its investment in below-cost sales. (Brooke Group Ltd.
v. Brown & Williamson Tobacco Corp., supra, 509 U.S. 209, 224 [113 S.Ct. 2578, 2588-2589];
3 Areeda & Turner, Antitrust Law (1978) 711b, p. 151 [“predation in any meaningful sense
cannot exist unless there is a temporary sacrifice of net revenues in the expectation of greater
future gains”].) Predatory pricing only makes economic sense to the predator if it has a
substantial expectation of recouping its costs by raising its prices to “supracompetitive” levels once
competitors are eliminated. (Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., supra, 509
U.S. 209, 224 [113 S.Ct. 2578, 2588-2589]; 3 Areeda & Turner, Antitrust Law, supra, 711b, p.
151.) “Without [recoupment], [below-cost] pricing produces lower aggregate prices in the market,
and consumer welfare is enhanced.” (Brooke Group Ltd. v. Brown & Williamson Tobacco Corp.,
supra, 509 U.S. at p. 224 [113 S.Ct. at p. 2588].)


For supracompetitive pricing and recoupment to occur, however, the predator must acquire not only
market share but market power by creating conditions that would prevent new competitors from
reentering the market *203  once the predator raises prices to supracompetitive levels. (Brooke
Group Ltd. v. Brown & Williamson Tobacco Corp., supra, 509 U.S. at pp. 225-226 [113 S.Ct. at
pp. 2589-2590]; Matsushita Elec. Industrial Co. v. Zenith Radio (1986) 475 U.S. 574, 590-591
[106 S.Ct. 1348, 1358, 89 L.Ed.2d 538] [“In order to recoup their losses, [predators] must obtain
enough market power to set higher than competitive prices, and then must sustain those prices
long enough to earn in excess profits what they earlier gave up in below-cost prices.”]; 3 Areeda
& Turner, Antitrust Law, supra, 711b, pp. 151-152.) Because such barriers to entry rarely exist,
“proven cases of predatory pricing have been extremely rare.” (3 Areeda & Turner, Antitrust Law,
supra, 711b, p. 152.)


As the trial court here found, defendant L.A. Cellular's purpose in making below-cost sales of
cellular telephones was not to drive plaintiffs out of the telephone sales business or even to divert
business from them but to compete with AirTouch Cellular (the other cellular service provider in
Los Angeles) for customers in the cellular service market. Thus, defendant did not have a predatory
intent to drive competitors out of business.


Nor did defendant's conduct have a predatory effect. Plaintiffs presented no evidence that the exit of
these plaintiffs, or all independent telephone hardware sellers, from the cellular telephone market
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would injure competition by permitting defendant to raise its prices at all, much less raise them
to supracompetitive levels. Nor did plaintiffs present evidence of substantial barriers to entry that
would preclude others such as consumer electronics retailers from entering the cellular telephone
market should defendant raise prices supracompetitively. “[U]nsuccessful predation is in general
a boon to consumers. [ ] That below-cost pricing may impose painful losses on its target is of no
moment to the antitrust laws if competition is not injured: It is axiomatic that the antitrust laws
were passed for 'the protection of competition, not competitors.' ” (Brooke Group Ltd. v. Brown &
Williamson Tobacco Corp., supra, 509 U.S. 209, 224 [113 S.Ct. 2578, 2588], original italics.)


The majority speculates nonetheless that plaintiffs might be able to show that defendant harmed
competition by its price discounting. (Maj. opn., ante, at pp. 187-188.) It rests this theory on the
premise that defendant is a duopolist in the cellular service market and that plaintiffs are legally
precluded from competing with defendant by selling phones below cost and offsetting those losses
with profits from cellular service sales.


The majority's premise is false, as the trial record created by plaintiffs shows. Plaintiffs' economics
expert testified that defendant L.A. Cellular *204  and its service competitor AirTouch Cellular are
required by the California Public Utilities Commission to wholesale cellular airtime to independent
resellers at 77 percent of retail cost. Thus, they are not a true duopoly, and others compete with
them for the retail sale of cellular service. Some of the plaintiffs are retailers of cellular service, and
it appears the rest could be. Plaintiffs offered no evidence that they could not have competed with
defendant by selling telephones for similar below-cost prices and recouping their losses through
profits on accompanying sales of service. If plaintiffs' argument is that the harm to competition
rests on defendant's cross-subsidization of telephone sales by service profits that plaintiffs could
not have earned, they bore, but did not meet, the burden of showing they could not have earned
similar profits.


If on remand the trial court enjoins defendant L.A. Cellular under the unfair competition law from
making below-cost sales of its cellular telephones, defendant will then undoubtedly seek to enjoin
its service competitor AirTouch Cellular from making similar below-cost telephone sales. The
result will be judicially imposed price fixing of minimum retail prices, establishing the sort of
retail price maintenance that the antitrust laws condemn when resulting from agreements among
market participants. Price fixing by litigation will replace price reduction by competition, and the
ultimate loser will be the consuming public.


The majority's theory will also subject businesses owning patents and copyrights to unfair
competition liability in many instances. Like defendant L.A. Cellular's cellular service license,
a patent or copyright for a successful product is a government-granted franchise from which
competitors are excluded. A business using revenue from its patents or copyrights to fund
operations in another line of business is no different from defendant's use of its cellular service
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revenues to subsidize sales of cellular telephones. In doing so, the patent or copyright owner would
be subsidizing that other line of business with patent or copyright revenue that its competitors in
that line of business are legally precluded from earning, just as a cellular service licensee making
below-cost telephone sales subsidizes those sales with cellular service profits that its competitors
are legally precluded from earning. Thus, in these circumstances patent and copyright owners too
will be subject to liability under the majority's theory.


If cross-subsidization between the regulated market for cellular service and the unregulated market
for cellular telephones is a problem, there is no need to distort the unfair competition law to
address it. There are both state and federal regulatory bodies charged with protecting consumer
welfare *205  against injurious practices in the cellular marketplace (the Federal Communications
Commission and the California Public Utilities Commission). They are far better equipped than
a court of equity to determine whether cross-subsidization is causing consumer injury and, if
so, what remedy should be imposed. How would a court determine the proper minimum resale
price for cellular telephones? The cost of the telephones to defendant? That cost plus some fixed
markup? Or the marginal cost of the telephones to defendant plus all the other expenses of selling
the telephones? Or the average variable cost? Even telephone sales by a cellular carrier at or above
the cost of the telephones themselves may be “subsidized” by service revenues if those revenues
are used to pay for the other expenses incurred in making telephone sales (e.g., a newspaper ad
by defendant for cellular service may also advertise a cellular phone; subsidization is occurring
if these advertising costs, or any overhead or other indirect sales costs, are paid for by cellular
service revenue). How would a court take these subsidies into account? The majority provides no
answer to these difficult questions.


In sum, I doubt whether price discounting that is not predatory, is not done with the intent to
injure competition, does not violate the Unfair Practices Act or other statutes, is not fraudulent, and
increases consumer welfare by making more goods or services available to more people at lower
prices can ever be an unfair business practice, even under the majority's standard. It certainly is
not on the record that plaintiffs have presented. 4


4 I note that the FTC has taken no reported action anywhere in the United States to oppose
the below-cost distribution of cellular telephones by cellular service providers. Apparently,
unlike the majority, it sees no significant threat to competition from this widespread practice.


Conclusion


The majority's amorphous definition of an “unfair ... business act or practice” as one that threatens
an “incipient violation” of the antitrust laws, one that violates the “policy or spirit” of the antitrust
laws, or one that “significantly threatens competition” is at once too narrow and too broad. It is too
narrow to the extent that it reduces the prohibition against unfair business practices to nothing more







Cel-Tech Communications, Inc. v. Los Angeles Cellular..., 20 Cal.4th 163 (1999)
973 P.2d 527, 83 Cal.Rptr.2d 548, 1999-1 Trade Cases P 72,495...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 39


than an appendage of antitrust law. Doing so ignores the distinct history and purpose of the unfair
competition law's prohibition of unfair business practices, which was to protect consumers and
individual competitors against injuries caused by consumer deception, not to protect or advance
competition. Antitrust law, by contrast, is not concerned with protecting individual competitors,
nor with preventing acts of deception, but rather with the threats to competition and consumer
welfare posed by monopoly power and agreements restraining trade. There is no evidence our
Legislature intended the unfair competition law to be an antitrust law. *206


The majority's definition is too broad to the extent that it encompasses not violations of antitrust
law but what might be called “antitrust lite”: such vague and dubious metaphysical entities as
incipient violations, violations of policies and spirits, and anything that might be characterized as
a significant threat or harm to competition. That definition will provide no certainty to businesses
seeking to know what conduct the unfair competition law prohibits, given the inherent vagueness
of the majority's concepts of an “incipient violation” of an antitrust law, violations of the “policy
or spirit” of an antitrust law, and “significant” threats or harms to competition.


I would instead adhere to our historical understanding that the core of an unfair business practice
is conduct that deceives consumers. As there is no allegation or evidence of deceptive conduct by
defendant, plaintiffs' unfair competition claim fails.


Even if I were to apply the majority's definition here, however, I would conclude that plaintiffs have
failed to show that defendant's price cutting is predatory and harmful to competition. The purpose
of competition is to drive prices down. Although the unfair competition law protects competitors,
even under the majority's definition it does not protect competitors at the expense of competition.
That is, the unfair competition law does not authorize injunctive relief that harms consumer welfare
by setting minimum prices that increase the prices consumers pay.


To claim, as the majority does, that the unfair competition law is an antitrust law aimed at
maximizing consumer welfare and yet conclude, as the majority also does, that on this record a
court could determine that consumer welfare would be enhanced by raising the prices of cellular
telephones is an exercise in contradiction. Because price discounting is the primary medium
of competition, to prohibit it here would elevate the interests of plaintiffs far above those of
consumers. Competitors that sell below-cost phones may hurt plaintiffs, but they help consumers
by making cellular telephones more affordable.


For the reasons discussed above, I dissent from the majority's analysis of the meaning of unfair
business practice under the unfair competition law, and I would affirm the trial court's judgment
in favor of defendant L.A. Cellular.


BAXTER, J.,
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Concurring and Dissenting.-I concur in the judgment insofar as it reverses the judgment of the
trial court for defendant on the cause of action brought under section 17204 of the Business and
Professions Code for *207  violation of the unfair competition law (UCL) (§ 17200 et seq.). 1  I
dissent insofar as the majority affirm judgment for defendant on the sections 17043, 17044, Unfair
Practices Act (UPA) (§ 17000 et seq.), causes of action.


1 All statutory references are to the Business and Professions Code unless otherwise indicated.


While I have several reservations about the majority opinion, my principal concern is that the
majority construe the UPA as permitting below-cost sales which injure competitors and/or destroy
competition because the intent of the below-cost seller is to compete, but not to cause injury.
This construction is inconsistent with the purpose and language of the UPA, in particular sections
17050, subdivision (d), and 17071 under which the statutory presumption of intent or purpose to
injure competitors or destroy competition arising on proof of below-cost sales may be rebutted
only by proof of a good faith belief that the price of a competitor with which the below-cost sale
was to compete was a legal price. Under the majority construction, intent to injure becomes a
subjective element of a section 17043 violation, rather than the objective element created by the
section 17071 statutory presumption, and the limited exceptions to the ban on below-cost sales
created by section 17050 are expanded far beyond those intended by the Legislature.


At the same time as they restrict UPA liability and abrogate an objective standard of intent,
the majority expand potential liability under the UCL for “unfair” practices, again importing
subjectivity into a law that no longer gives fair warning of conduct that may be deemed
unlawful. Another regrettable consequence of the majority approach is an unnecessary divergence
between California laws governing anticompetitive conduct and federal antitrust law, in particular
a departure from the intent to injure concept that is part of the federal antitrust distinction
between “competitive” and “predatory” pricing. The result will create uncertainty in the business
community over potential liability for conduct that is permissible under federal law and under
the UPA, but may, nonetheless, be deemed “unfair” under the UCL. Both the UPA and the UCL
are susceptible to a construction that would largely eliminate that uncertainty and more closely
conform to the apparent legislative intent underlying the California law. The majority reject this
opportunity to adopt that construction.


I also have reservations about the majority's conclusion that “purpose” as used in section 17043
has a narrower meaning than “intent.” I doubt that the Legislature had this distinction in mind
when the UPA was enacted. *208


I
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Background


Plaintiffs include wholesale and retailer sellers of cellular phones, as well as resellers of cellular
service who are wholesalers of cellular telephones, two of whom also sell cellular telephones at
retail. Defendant Los Angeles Cellular Telephone Company (L.A. Cellular), a cellular service
provider, also engages in the wholesale and retail sale of cellular phones. Although L.A. Cellular's
principal market is the provision of cellular service, because it has opted to sell cellular phones to
its agents and to customers of its cellular service, it is competing in the wholesale and retail markets
for sale of cellular phones. Thus plaintiffs are competitors which defendant reasonably should
have known might be injured by below-cost sales in either market. Although the record shows that
competition in the sale of cellular phones has not been destroyed as a result of defendant's conduct,
and sellers continue to enter the market, the record also demonstrates that defendant's conduct did
injure plaintiffs, its competitors, who were in business when the below-cost sales complained of
in this action occurred.


Plaintiffs' evidence established that as a result of its inability to compete with defendant's
subsidized below-cost sales, 2  plaintiff Cel-Tech Communications, Inc. (Cel-Tech) was ceasing
operations. Plaintiffs Comtech, Inc. and Cellular Service, Inc., the resellers of cellular service,
suffered business declines when their equipment sales deteriorated because they could not *209
compete with defendant's below-cost sales. All plaintiffs were injured as a result of their inability
to compete with those below-cost sales.


2 “Cost” is defined in section 17026: “ 'Cost' as applied to production includes the cost of raw
materials, labor and all overhead expenses of the producer.
“ 'Cost' as applied to distribution means the invoice or replacement cost, whichever is lower,
of the article or product to the distributor and vendor, plus the cost of doing business by
the distributor and vendor and in the absence of proof of cost of doing business a markup
of 6 percent on such invoice or replacement cost shall be prima facie proof of such cost of
doing business.
“ 'Cost' as applied to warranty service agreements includes the cost of parts, transporting the
parts, labor, and all overhead expenses of the service agency.
“Discounts granted for cash payments shall not be used to reduce costs.”
Section 17029 provides, in turn: “ 'Cost of doing business' or 'overhead expense' means
all costs of doing business incurred in the conduct of the business and shall include
without limitation the following items of expense: labor (including salaries of executives
and officers), rent, interest on borrowed capital, depreciation, selling cost, maintenance
of equipment, delivery costs, credit losses, all types of licenses, taxes, insurance and
advertising.”
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Finally, section 17073 provides: “Proof of average overall cost of doing business for any
particular inventory period when added to the cost of production of each article or product, as
to a producer, or invoice or replacement cost, whichever is lower, of each article or product,
as to a distributor, is presumptive evidence of cost of each such article or product involved
in any action brought under this chapter.”


Judgment for defendant was entered pursuant to Code of Civil Procedure section 631.8, supposedly
at the close of plaintiffs' evidence. However, in their case-in-chief, plaintiffs had called an officer
of defendant L.A. Cellular as an adverse witness pursuant to Evidence Code section 776 3  and
defendant was allowed to call that person as a defense witness. Thus, the record reflects not only
plaintiffs' evidence of below-cost sales of cellular phones by defendant and injury to plaintiffs
and to competition in the cellular phone market, but also defendant's explanation of its purpose
in doing so. That purpose, the trial court found, was only to compete with its competitor in the
cellular service market, AirTouch Cellular (then PacTel). Before it launched its below-cost sales
program, L.A. Cellular had been unable to attract new customers for its cellular service because
the high prices for cellular phones deterred prospective subscribers. Thus, by its below-cost sales,
defendant sought to compete in the cellular service market, not to injure sellers engaged only in
equipment sales.


3 Evidence Code section 776, subdivision (a): “A party to the record of any civil action,
or a person identified with such a party, may be called and examined as if under cross-
examination by any adverse party at any time during the presentation of evidence by the
party calling the witness.”


Perhaps the most dramatic evidence of the actual injurious effect of L.A. Cellular's below-cost
sales, however, was the impact on plaintiff Cel-Tech. That impact on plaintiff Cel-Tech was
staggering. Cel-Tech, a privately owned company started by its owner with $4,000 in savings,
was clearly a very successful business before defendant launched its below-cost sales campaign,
having grown from nothing in 1984 when it started business as a retail seller to $36 million in
revenues and $2 million in gross profits by 1992. At that time it was primarily a wholesaler/
distributor of cellular phones, and was the largest distributor of cellular phones in Los Angeles
and one of the largest in the nation. Based on its volume of sales, Cel-Tech became a distributor
for several manufacturers and private label producers of cellular phones, among them Mitsubishi
International, Mitsubishi Electric, NEC, OKI, Toshiba, Ericsson/GE, and Pioneer from which it
was able to purchase cellular phones at or very near the price charged to carriers. It sold cellular
phones to retailers who sold to “end users,” and to resellers, including agents of L.A. Cellular and
AirTouch. By the end of 1994 it was out of the business of cellular phone sales and distribution
as both a retailer and distributor and was liquidating its inventory as a direct result of defendant's
below-cost sales. It could not compete without selling its phones below cost. *210  Not only was
it unable to make a profit, it could not even cover its overhead costs.
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The trial court found that “L.A. Cellular was doing what it said it was doing, which was keeping
a watchful eye on the ads and setting its hardware prices to compete with its major competitor,
AirTouch, and to increase its sale of service activations. Those were L.A. Cellular's primary
motivations and ... injury to the plaintiffs was unintended.” The Court of Appeal, correctly,
disagreed with the trial court's further finding that L.A. Cellular did not know that its conduct
would injure plaintiffs. It held, and I agree, that the record contained substantial evidence that the
injury to plaintiffs was readily foreseeable.


The Court of Appeal questioned the sufficiency of the evidence to support a conclusion that L.A.
Cellular's purpose was only to compete with AirTouch for market share in the cellular service
industry. I share that skepticism. My review of the record supports plaintiffs' claim that the record
is equally susceptible to a conclusion that AirTouch lowered its prices for cellular phones in order
to meet the predatory pricing of L.A. Cellular. Regardless of how this question should be resolved,
however, the record contains no evidence that if L.A. Cellular acted to meet the prices of AirTouch
for cellular phones, it did so with a good faith belief that those prices were legal.


II. The “Purpose” Element of a Section 17043 Violation


I agree with the majority that “intent” and “purpose” may have different meanings. “Intent”
may encompass both acts done with the intent to cause a particular result and those undertaken
with knowledge that there is a substantial certainty that the result will follow, while “purpose”
encompasses only the former. I do not agree that the Legislature intended that distinction in the
UPA, however.


A statute must be construed with regard to the statutory scheme of which it is a part and the
court should give meaning to every word if possible, avoiding a construction that will render any
part surplusage. (Briggs v. Eden Council forHope & Opportunity (1999) 19 Cal.4th 1106, 1118
[81 Cal.Rptr.2d 471, 969 P.2d 564] (Briggs); People v. Comingore (1977) 20 Cal.3d 142, 147
[141 Cal.Rptr. 542, 570 P.2d 723].) A court will normally presume that when the Legislature uses
different words in the same connection in different parts of a statute that a different meaning was
intended. *211  (Briggs, supra, 19 Cal.4th at p. 1117.) In the UPA , however, the Legislature
appears to have used “intent” and “purpose” interchangeably. The enforcement provisions of the
law suggest that the distinction drawn by the majority was not intended.


One provision describing conduct proscribed by the UPA uses “intent” to describe the mental
element of the offense. Section 17040 prohibits locality discrimination, other than in a good
faith effort to meet a competitive price, when the discrimination is “with intent to destroy the
competition” of a regularly established dealer in the product, or to prevent competition by a person
who intends to become a dealer in the product. Of the other UPA provisions defining offenses,
only sections 17043 and 17044 (by incorporation of section 17030) use the term “purpose,” the
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former to require for violation through below-cost sales a mental element of acting with the
“purpose of injuring competitors or destroying competition,” the latter to require as a “loss leader”
element a “purpose ... to induce, promote or encourage the purchase of other merchandise.” (§
17030.) Absent some reason to believe that the Legislature intended broader applicability of the
offense defined in section 17040 than that in section 17043, it is difficult to accept the construction
proposed by the majority. Under the majority construction, locality discrimination is an offense if
the actor knew or reasonably should have known that the discrimination would injure competitors
or destroy competition, but the same actor whose below-cost sales caused identical harm would be
liable and subject to an injunction only if the actor's purpose was to injure or destroy competition.


Moreover, the presumptions and evidentiary rules created by the UPA refer to proving the “purpose
or intent” of the actor. Section 17071 provides that below-cost sales are “presumptive evidence of
the purpose or intent to injure competitors or destroy competition.” Section 17071.5 provides that a
retailer's limitation of quantity in a below-cost sale creates a “presumption of the purpose or intent
to injure competitors or destroy competition.” Section 17075 permits introduction of evidence of
prevailing wages to “prove the intent or purpose” to violate the UPA.


Finally, section 17095 provides: “Any person, who, either as a director, officer or agent of any
firm or corporation or as agent of any person, violating the provisions of this chapter, assists or
aids, directly or indirectly, in such violation is responsible therefore equally with the person, firm
or corporation for which he acts.” The UPA provisions authorizing injunctive relief and criminal
prosecution against an agent of the offending party then provide that it is sufficient to prove the
“unlawful intent of the person, firm *212  or corporation for which he acts.” (§§ 17096, 1710l,
italics added.) Under the majority construction, the principal that makes below-cost sales or uses
loss leaders violates the UPA only if acting for the purpose of injuring or destroying competition,
but an agent of the principal is liable if the principal acted with knowledge that this was a probable
result.


I am at a loss to understand why the Legislature would relieve from UPA liability a principal that
acted with knowledge or reason to know that below-cost pricing would injure competitors, but
impose liability on an agent of the principal on the ground that the principal had such knowledge
or had reason to know. Yet this is the result of the distinction between “purpose” and “intent”
drawn by the majority.


On this basis alone I would hold that plaintiffs made a prima facie showing of the specific intent
element of a section 17043 or 17044 violation by presenting evidence that defendant engaged
in below-cost sales and used loss leaders in circumstances in which it knew or should have
known because of the substantial certainty of the impact of those sales that the below-cost sales
would injure competitors and destroy competition. That defendant's purpose was only to compete
with AirTouch is irrelevant. The UPA permits price competition. Except in narrowly defined
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circumstances, however, it does not permit below-cost sales which the actor knows or should know
will injure competitors or destroy competition. If a competitor is engaging in unlawful below-
cost sales the UPA provides a remedy which will restore competition to the market-an injunction
against the competitor's unlawful below-cost sales. (§ 17070.)


III. Rebutting the Presumption of Injurious Intent or Purpose


The most disturbing aspect of the majority's construction of the below-cost sales prohibition of the
UPA, however, lies in their assumption that below-cost sales do not violate section 17043 if the
below-cost seller acts with intent to compete with another seller of the same product and does not
have the conscious intent or purpose to injure competitors or destroy competition, regardless of
whether the below-cost seller has a good faith belief that the price of the competitor is a legal price.
With due respect, this cannot have been the intent of the Legislature. The majority holding in this
respect is inconsistent with the legislative purpose underlying the UPA, the statutory presumption
of violation the Legislature created, and the limited circumstances in which the Legislature permits
the presumption to be rebutted.


The UPA was enacted “to safeguard the public [interest] against the creation or perpetuation of
monopolies and to foster and encourage *213  competition ....” (§ 17001.) The Legislature has
demonstrated recognition that enforcement of the antitrust laws is critical to achieving the purpose
of the law. It has done so by permitting private as well as governmental enforcement and by
providing for treble damages (§ 17082) as further encouragement for enforcement. It also directs
that the UPA be liberally construed (§ 17002) and, to ensure that violators will not escape liability
by claiming lack of intent to injure competition, in section 17071 has created a presumption of
intent or purpose to injure competitors or destroy competition, a presumption which arises on a
showing of below-cost sales and injury.


As the trial court and Court of Appeal recognized, the Legislature has not placed on a UPA plaintiff
the heavy burden of proving the subjective intent or purpose of a competitor who makes below-cost
sales. Absent a “smoking gun” memorandum or “e-mail” revealing a below-cost seller's subjective
intent to injure competitors or destroy competition, proof of such intent or purpose is well nigh
impossible to come by. Instead of demanding this of injured competitors of the below-cost seller,
the Legislature has created a presumption of intent or purpose which arises on proof of both below-
cost sales and injurious effect. It then has defined the circumstances in which those sales do not
violate the UPA, shifting the burden to the defendant to establish that one of those circumstances
motivated the sales.


Section 17071 creates the presumption: “In all actions brought under this chapter proof of one or
more acts of selling or giving away any article or product below cost or at discriminatory prices,
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together with proof of the injurious effect of such acts, is presumptive evidence of the purpose or
intent to injure competitors or destroy competition.” 4


4 Section 17071.5 creates a similar presumption when a retailer's limitation of quantity and
sale of the item below invoice or replacement cost is established.


At the time most sales underlying this action took place, section 17050 defined the circumstances
in which below-cost sales are permissible and thereby established the means by which a defendant
may rebut the presumption of injurious purpose or intent: It provides in pertinent part:


“The prohibitions of this chapter against locality discrimination, sales below cost, and loss leaders
do not apply to any sale made:


“(a) In closing out in good faith the owner's stock or any part thereof ....


“(b) When the goods are damaged or deteriorated in quality .... *214


“(c) By an officer acting under the orders of any court.


“(d) In an endeavor made in good faith to meet the legal prices of a competitor selling the same
article or product, in the same locality or trade area and in the ordinary channels of trade.


“(e) In an endeavor made in good faith by a manufacturer, selling an article or product of his own
manufacture, in a transaction and sale to a wholesaler or retailer for resale to meet the legal prices
of a competitor selling the same or a similar or comparable article or product, in the same locality
or trade area and in the ordinary channels of trade.” (Ibid., italics added.)


An additional exception to the ban on below-cost sales, available only to providers of cellular
service and operative only as of January 1, 1994, is now found in section 17026.1, subdivision
(a)(2). That subdivision authorizes below-cost sales of cellular phones by a provider of cellular
service competing with another provider of cellular service. Section 17026.1, subdivision (a)(2),
provides: “Consistent with the provisions of subdivision (d)of Section 17050, providers of cellular
services shall be permitted to sell cellular telephones below cost, provided that sales below cost
are a good faith endeavor to meet the legal market prices of competitors in the same locality or
trade area.” (Italics added.) This express authorization to sell equipment below cost to compete
with the legal price of a company competing primarily in the market for cellular service which the
Legislature described as being “[c]onsistent with subdivision (d) of Section 17050,” confirms that
the only competition-based exception to the sections 17043 and 17044 ban on below-cost sales is
for sales made to compete with what is believed in good faith to be a legal price of a competitor. The



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17026.1&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17026.1&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17026.1&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17043&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17044&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Cel-Tech Communications, Inc. v. Los Angeles Cellular..., 20 Cal.4th 163 (1999)
973 P.2d 527, 83 Cal.Rptr.2d 548, 1999-1 Trade Cases P 72,495...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 47


below-cost seller cannot rebut the presumptive intent to injure competitors or destroy competition
with evidence that it simply intended to compete, not to injure.


The majority assume without discussion that section 17050 is not the exclusive means by which
a defendant may rebut the presumption of section 17071 and establish the absence of intent or
purpose to injure or destroy competition. They hold that even if a person selling below cost does so
for competitive reasons other than a good faith attempt to meet a competitor's legal price, there is
no violation of section 17043 absent a purpose to injure competition in the market for the product
being sold. That is not the law.


The majority uncritically rely for that assumption, as did the trial court, on a statement in
*215 Dooley'sHardware Mart v. Food Giant Markets, Inc. (1971) 21 Cal.App.3d 513, 518 [98
Cal.Rptr. 543] (Dooley's Hardware), that a UPA defendant may rebut the statutory presumption
of intent or purpose to injure competitors or destroy competition “either by evidence tending to
bring them within one of the exceptions to the prohibitions contained in the Act or by evidence
establishing otherwise that they did not have the requisite wrongful intent.” (Italics added, fn.
omitted.)


A careful reading of People v. Pay Less Drug Store (1944) 25 Cal.2d 108, 114 [153 P.2d 9] (Pay
Less), on which the Court of Appeal relied in Dooley's Hardware, reveals however that this court's
statement that nonstatutory bases may exist by which to rebut the presumption that arises from
belowcost sales was dictum. The defendants in Pay Less conducted a retail grocery business. They
admitted below-cost sales of more than 400 items as “loss leaders” but denied intent to injure
competitors or destroy competition. They claimed that the sales were made in a good faith effort
to meet the legal prices of competitors, and thus relied only on subdivision (d) of section 17050 in
their effort to rebut the presumption of injurious purpose or intent. In response to the defendants'
claim that the presumption was unconstitutional, this court addressed the nature of the presumption
now codified as section 17071 and the means by which it may be rebutted. “Proof of injurious
effect is permitted to be shown with the proof of sales below cost as presumptive or prima facie
evidence that the requisite intent existed. The obvious and only effect of this provision is to require
the defendants to go forward with such proof as would bring them within one of the exceptions or
which would negative the prima facie showing of wrongful intent. They may present facts showing
that they were within the express exceptions regardless of actual intent; or they may introduce
evidence of another necessity not expressly included to show that sales were made in good faith
and not for the purpose of injuring competitors or destroying competition.” (Pay Less, supra, 25
Cal.2d at p. 114, italics added.)


The court noted that it was unnecessary in the Pay Less case to consider what circumstances other
than those expressly designated in section 17050 would justify sales below cost and thus negate
the prima facie showing of unlawful intent since the defendants relied only on the exception found
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in subdivision (d) of the section. Nothing in Pay Less warrants a conclusion that, in stating that
there might be circumstances other than those set forth in section 17050 on which below-cost sales
could be justified, this court contemplated that price competition alone could justify below-cost
sales. To have done so would have read the “good faith” effort to meet a competitor's *216  “legal
price” out of the statute. Instead, the court referred to another “necessity” to resort to below-cost
sales. Competition alone cannot create such a necessity. 5


5 Tri-Q, Inc. v. Sta-Hi Corp. (1965) 63 Cal.2d 199 [45 Cal.Rptr. 878, 404 P.2d 486],
is not authority for such an exception to the limited circumstances in which section
17050 authorizes below-cost sales. There, under pre-1985 procedures, a single appeal in
consolidated cases was before this court on grant of hearing. The discussion of the section
17071 presumption there was in the portion of the vacated Court of Appeal opinion which
addressed a UPA cause of action. This court adopted that part of the opinion because neither
of the parties raised any issue as to its adequacy in the petition for hearing. (63 Cal.2d at p.
203.) The first issue addressed was whether the defendant corporation had sold its product
below cost. The trial court found and the Court of Appeal agreed that the evidence supported
its finding that under applicable accounting practices the product was not sold below cost.
Moreover, the corporation did not intend to sell below cost. In that context the opinion states:
“That evidence was sufficient to render the presumption embodied in section 17071 of the
Business and Professions Code of little evidentiary value. Consequently, it does not appear to
be probable that a result more favorable to the plaintiff Tri-Q, Inc., would have been reached
by the trial court even if it had found that such prices were less than the actual cost of the
product.” (Id. at p. 209.)
That dictum in Tri-Q, Inc. v. Sta-Hi Corp., supra, 63 Cal.2d 199, 209, at best stands for the
proposition that a good faith belief that a product is not being sold below cost is a defense
to a section 17043 action.


When construing a statute a court must consider the entire statutory scheme of which it is part and
give effect to all parts of the statute, avoiding an interpretation that would render any provision
nugatory. (People v. Pieters (1991) 52 Cal.3d 894, 898-899 [276 Cal.Rptr. 918, 802 P.2d 420];
Lungren v. Deukmejian (1988) 45 Cal.3d 727, 735 [248 Cal.Rptr. 115, 755 P.2d 299].) Subdivision
(d) of section 17050 provides that below-cost sales do not violate the UPA when they are made
in an effort to compete with what the seller in good faith believes is a legal price of a competitor.
That legislative limitation on competitive below-cost sales is rendered nugatory by a construction
of section 17043 which permits a seller to price its products below its cost to meet any competitor's
price regardless of whether there is a good faith belief that the competitor's price is itself legal.
The Legislature did not intend that a below-cost seller could avoid the requirement of a good faith
belief that the competitor's price was legal by simply proving that it intended only to compete
and meant no harm. The majority's contrary conclusion virtually ensures the end of meaningful
competition in some product areas. As long as a below-cost seller intends no evil, it is free to wreak



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=63CALIF2D199&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965109301&pubNum=661&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=63CALIF2D203&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_203&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_203 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=63CALIF2D203&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_203&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_203 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17071&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17071&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=63CALIF2D209&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_209&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_209 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=63CALIF2D199&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_209&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_209 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17043&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=52CALIF3D894&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_898&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_898 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991021290&pubNum=661&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=45CALIF3D727&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_735&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_735 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988082521&pubNum=661&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17043&originatingDoc=I6d452ac8fabe11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Cel-Tech Communications, Inc. v. Los Angeles Cellular..., 20 Cal.4th 163 (1999)
973 P.2d 527, 83 Cal.Rptr.2d 548, 1999-1 Trade Cases P 72,495...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 49


havoc on the competitive market for the product it sells below cost regardless of its knowledge of
the impact of its action on other sellers of the same or a similar product.


The majority construction of the UPA also creates uncertainty over potential UCL liability,
uncertainty that exists only because the majority hold that *217  the UPA does not expressly
make below-cost sales for the purpose of competition lawful. I cannot agree. Section 17050 does
make below-cost sales lawful in the circumstances specified therein. However, properly construed,
unless an exception other than described in subdivision (d) of section 17050 is applicable, the UPA
permits below-cost sales only when made to meet what is believed in good faith to be a legal price
of a competitor. If that belief is present the sale is lawful and does not violate either the UPA or
UCL. If it is absent the sale is both a violation of the UPA and the UCL.


The legislative limitation on below-cost sales in subdivision (d) of section 17050 to those made
in a good faith belief that the price with which the seller is competing is legal does not deny the
seller a fair opportunity to compete. When a seller is faced with competition from what appear to
be unlawful below-cost sales by a competitor, the UPA provides the seller with a remedy other
than further injury to any remaining competitors and potential destruction of the remaining market
through its own below-cost sales. That remedy is a UPA-authorized injunction (§ 17070) to force
the competitor to discontinue unlawful below-cost sales. “Each side must obey the law; the fact
that one competing party disregards the statute does not give the other side a legal excuse to do
so.” (Page v. Bakersfield Uniform etc. Co. (1966) 239 Cal.App.2d 762, 770 [49 Cal.Rptr. 46].)


The record reflects that in general L.A. Cellular established a wholesale price for cellular phones
at 6 percent above its cost, 6  and a retail price at 2 percent higher. It had a “meet comp” (meet
competition) policy, however, which sometimes affected the retail price at which it made retail
sales and priced phones sold to its agents. In December 1993 the vice-president of sales and
marketing for L.A. Cellular circulated a memorandum on hardware pricing and promotions to its
agents. The memorandum stated that L.A. Cellular planned “to continue the policy of meeting what
we believe to be the legal hardware prices of our primary competition(s).” The vice-president of
sales and marketing testified that AirTouch (and its agents) was then its primary competitor. L.A.
Cellular's guidelines, however, were only to monitor competitors' ads, TV, radio, and print media
and to consider dropping its prices to meet prices that were below that at which L.A. Cellular was
selling equipment. Its guideline was to match the offers made by AirTouch as closely as possible,
although it did not do so in all cases. This witness conceded that AirTouch prices did in some
cases seem to be suspiciously low and he did not know what AirTouch's costs were. In many
cases, *218  however, L.A. Cellular was selling below its cost. At this time “bundling” was not
authorized in California, but L.A. Cellular had found a high correlation between sales of equipment
and activation.
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6 Under section 17026, 6 percent is prima facie proof of the cost of doing business which must
be added to the invoice or replacement cost of an item in establishing whether a product is
sold below cost.


L.A. Cellular's aggressive pricing during 1993 resulted in a 56 percent increase in December 1993
activations over its activations in December 1992, a factor it attributed to having “cornered the
market for mass marketing of equipment.” During that period its price for one cellular phone
product dropped from $399 to under $149. The witness conceded, however, that L.A. Cellular's
price drop was not simply to compete with AirTouch, but because it wanted to meet the AirTouch
competitive reaction to L.A. Cellular's price reductions.


The record is ambiguous with regard to whether defendant had a good faith belief that AirTouch
or any sellers of cellular telephones whose price it was attempting to meet with its below-cost
sales were selling the equipment below cost or, if so, were nonetheless selling cellular telephones
at a legal price. The vice-president of sales and marketing testified that L.A. Cellular's marketing
staff watched AirTouch ads and set its prices accordingly. 7  While they were not comfortable
meeting the prices offered in advertisements from some sellers whose affiliation they were not
sure of, L.A. Cellular “felt that if AirTouch had a broadly advertised price point, that we were
reasonably comfortable they were doing it within the law.” They did attempt to determine if a
competitor's price was legal by talking with the manufacturers of the equipment, but the response
from manufacturers with whom L.A. Cellular already had a relationship was “none of your
business.” They recognized that Motorola, which manufactured cellular phones sold by both L.A.
Cellular and AirTouch also provided switching equipment to AirTouch and assumed that moneys
might be applied “across those relationships.” In the end, however, the belief was simply that the
manufacturer probably had a pricing strategy for AirTouch that was similar to that for L.A. Cellular
and a feeling that AirTouch would not want to hazard legal exposure by its pricing actions. No
similar effort was made to determine the lawfulness of competitor's prices when the West Los
Angeles super store policy was followed. If a person came into that store with a competitive ad at
a lower price, the salesperson could meet that price with management authorization. *219


7 Before it initiated a general practice of below-cost equipment sales in conjunction with sales
of cellular service, L.A. Cellular sold equipment below cost at its “super store” in West Los
Angeles when asked by a customer to meet the price of another retail seller with an adjacent
business because that seller was offering lower prices. When it did so, it had the customer
execute a document in which the customer stated that the customer was making the certificate
to induce L.A. Cellular to sell the equipment at a price competitive with a named competitor
pursuant to section 17050, subdivision (d) and that the customer had no reason to believe
that the competitor's price was not a lawful price.


Thus, the record may support a finding that L.A. Cellular had a good faith belief that when it made
below-cost sales to compete with AirTouch it was competing with a legal price. On the other hand,
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it does not appear to support a finding that all of the below-cost sales were made to compete with
what L.A. Cellular believed in good faith was a legal price.


Regardless of whether there is a distinction between the mental elements of purpose and intent,
plaintiffs established a prima facie violation of section 17043. Their evidence established below-
cost sales of cellular phones and injurious effect. Defendant's evidence could not rebut the
presumption of intent to injure competitors unless the concededly below-cost sales were made
with a good faith belief that the prices of the competitors which defendant endeavored to meet
were legal prices. That factual issue is one for the trial court. The judgment for defendant on the
UPA causes of action should be set aside and the matter remanded for trial.


IV. Reconciling Federal Competitive vs. Predatory
Pricing Doctrine With the UPA and UCL


A “predatory pricing scheme” such as one forbidden under the Sherman Act (15 U.S.C. § 2) 8


generally encompasses (1) below-cost pricing which (2) will drive competitors out of the market
or deter others from entering, the ultimate object of which is to enable the predator to recover its
losses through higher prices in the monopolistic market created thereby. (Brooke Group Ltd. v.
Brown & WilliamsonTobacco Corp. (1993) 509 U.S. 209, 222-224 [113 S.Ct. 2578, 2587-2589,
125 L.Ed.2d 168]; MatsushitaElec. Industrial Co. v. Zenith Radio (1986) 475 U.S. 574, 584, fn. 8
[106 S.Ct. 1348, 1354-1355, 89 L.Ed.2d 538].) The UPA ban on below-cost pricing has the same
objective. Establishing a violation under the UPA is less cumbersome, however, as the plaintiff
need only prove below-cost pricing and injury to a competitor or to competition. By limiting the
circumstances in which below-cost pricing is exempted from the ban of sections 17043 and 17044,
the UPA assumes that below-cost sales in other situations will result in monopolistic control of a
market as sellers unable to compete with below-cost sales are driven out. Thus, a UPA plaintiff need
not demonstrate that the below-cost seller anticipates recoupment of losses in the monopolistic
market, the second prong of the predatory pricing test applied under federal law. *220


8 Title 15 United States Code section 13a (the Robinson-Patman Act) prohibits, inter alia,
selling “goods at unreasonably low prices for the purpose of destroying competition or
eliminating a competitor.”


The majority construe the UPA as permitting a product to be sold at a price below cost in order
to compete with a competitor's price, be that price legal or otherwise, without violating the UPA
even if the seller knows that the sales will injure competitors and potentially destroy competition
as long as the seller does not subjectively intend harm to the competitors or to competition. They
also hold, however, that this conduct may subject the seller to liability under the UCL. The result is
that conduct which is “predatory” and thus unlawful under federal antitrust law is permitted under
the UPA, although there is no reason to believe that, in enacting the UPA proscription of below-
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cost pricing, the California Legislature intended to afford California consumers less protection
than did Congress when comparable federal antitrust legislation was adopted. In fact California
law appears to afford greater protection since it protects competitors as well as competition against
discriminatory pricing, and permits recovery without the showing required under the second prong
of the federal “predatory” pricing test. Moreover, in holding that a seller that believes its conduct is
permissible under the UPA may nonetheless be subject to suit under the UCL, the majority create
a new arena of uncertainty for the business community. The potential impact of UCL liability is
minimized by the majority, but, in fact, a UCL suit exposes a business to substantial risks. (See,
e.g., Stop Youth Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553 [71 Cal.Rptr.2d 731,
950 P.2d 1086].)


As I have demonstrated above, the UPA and UCL are subject to a construction which would avoid
having conduct that is lawful under the UPA deemed “unfair” under the UCL. A construction of
the UPA which bans all below-cost pricing except that expressly permitted by section 17050, and
thus permits below-cost pricing only to meet what is believed to be a competitor's legal price,
would better protect consumers and would lessen uncertainty in the business community over
the lawfulness of below-cost pricing. A pricing scheme that violated the UPA would necessarily
violate the UCL, but would not otherwise constitute an “unfair” business practice.


The construction of the UPA and UCL that I propose would also be consistent with federal
prohibitions on predatory pricing, which federal law distinguishes from pricing that is simply
competitive. A California business that engaged in below-cost sales only to meet a competitor's
legal price would not violate federal antitrust law in so doing. It might do so under the majority's
construction of the UPA.


The UPA is, as this court recognized in Stop Youth Addiction Inc. v. Lucky Stores, Inc., supra, 17
Cal.4th at page 570, “roughly analogous to the federal *221  Clayton Act” in its prohibition of
below-cost pricing and price discrimination. It should, therefore, be construed accordingly.


In construing either the state or the federal antitrust laws, the court should recognize that the
overarching purpose of these laws is to protect the consumer, not the competitors of a business
whose efficiencies enable it to sell its products at a low price. “Low prices benefit consumers
regardless of how those prices are set, and so long as they are above predatory levels, they do
not threaten competition.” (Atlantic Richfield Co. v. USA Petroleum Co. (1990) 495 U.S. 328, 340
[110 S.Ct. 1884, 1892, 109 L.Ed.2d 333].)


Under federal law, a plaintiff alleging a violation need not prove that a competitor intends to
injure the plaintiff or destroy competition. 9  The initial burden is only to establish that the price
is predatory. To do so, “a plaintiff ... must prove that the prices complained of are below an
appropriate measure of its rival's costs” and “that the competitor had a reasonable prospect, or ...
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a dangerous probability, of recouping its investment in below-cost prices. [Citations.] 'For the
investment to be rational, the [predator] must have a reasonable expectation of recovering, in
the form of later monopoly profits, more than the losses suffered.' [Citation.] Recoupment is the
ultimate object of an unlawful predatory pricing scheme; it is the means by which a predator profits
from predation. Without it, predatory pricing produces lower aggregate prices in the market, and
consumer welfare is enhanced. Although unsuccessful predatory pricing may encourage some
inefficient substitution toward the product being sold at less than its cost, unsuccessful predation
is in general a boon to consumers.


9 The concept of intent to injure has decreased in importance over the past 20 years. (See
McCall, Private Enforcement of Predatory Price Laws Under the California Unlawful
Practices Act and the Federal Antitrust Acts (1997) 28 Pacific L.J. 311, 331.)


“That below-cost pricing may impose painful losses on its target is of no moment to the antitrust
laws if competition is not injured: It is axiomatic that the antitrust laws were passed for 'the
protection of competition, not competitors.' ” (Brooke Group Ltd. v. Brown & Williamson Tobacco
Corp., supra, 509 U.S. at pp. 222, 224 [113 S.Ct. at pp. 2587, 2588], original italics.)


The rationale underlying the federal approach to predatory pricing was explained in Matsushita
Elec. Industrial Co. v. Zenith Radio, supra, 475 U.S. at page 589 [106 S.Ct. at page 1357]: “[T]he
success of [predatory pricing] schemes is inherently uncertain: the short-run loss is definite, but
the long-run gain depends on successfully neutralizing the competition. Moreover, it is not enough
simply to achieve monopoly power, as monopoly *222  pricing may breed quick entry by new
competitors eager to share in the excess profits. The success of any predatory scheme depends on
maintaining monopoly power for long enough both to recoup the predator's losses and to harvest
some additional gain.” “In order to recoup their losses, [predators] must obtain enough market
power to set higher than competitive prices, and then must sustain those prices long enough to
earn in excess profits what they earlier gave up in below-cost prices.” (Id. at pp. 590-591 [106
S.Ct. at p. 1358].)


As explained by authors Areeda and Turner, whose reasoning apparently underlies the current
federal approach (see Brooke Group Ltd. v. Brown & WilliamsonTobacco Corp., supra, 509 U.S. at
pp. 221-222, 225 [113 S.Ct. at pp. 2586-2587, 2589]), rational business behavior seeks to maximize
profits. Each competitor in a given market is attempting to attract more business. In most instances,
one sale by a business translates to one sale lost by its competitors. It is a benefit to consumers
to have such a system because businesses attempt to beat out their competitors by underselling
them, thus attracting consumers. In a highly competitive market, prices approach the level of cost.
It would be deemed irrational in the short run for business to sell below cost because a business
is a profit-seeking entity. Thus, when an item is sold below cost, it is reasonable to presume a
motive other than competition on the merits. (See Areeda & Turner, Predatory Pricing and Related
Practices Under Section 2 of the Sherman Act (1975) 88 Harv. L. Rev. 697.)
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L.A. Cellular's conduct might not violate federal antitrust law. While it was able to recoup its
losses, and clearly anticipated that it would be able to do so, that recoupment was in profits from
increased sales of its cellular service, not cellular phones. Moreover, while these plaintiffs were
injured by defendant's below-cost sales, competition was not. The record confirms that the cellular
telephone business in the Los Angeles area continued to grow and new retailers continued to enter
the market. Thus, competition continued in both the cellular phone and the cellular service markets.
L.A. Cellular did not achieve and the record does not suggest that it intended to achieve or sustain
monopoly power in the cellular phone market.


Nonetheless, insofar as the UPA is broader than federal antitrust law and does give broader
protection to competitors, as does the UCL (Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d
94, 109-111 [101 Cal.Rptr. 745, 496 P.2d 817]), the purpose or intent element of California law may
be conformed to federal law by the construction of the UPA suggested above. Recognizing that
intent or purpose to injure competitors or destroy competition is presumed whenever a product is
intentionally ( *223 Tri-Q, Inc. v. Sta-Hi, supra, 63 Cal.2d at pp. 207-208) sold below cost, unless
section 17050 exempts the sale, would bring California antitrust law into conformity with the first
prong of the federal test of predatory pricing. It would also carry out more fully the legislative
intent of protecting competitors as well as consumers from the impact of below-cost pricing.


Requiring proof of subjective intent to injure competitors, or as the majority do, permitting the
presumption of intent or purpose to be rebutted by proving simply lack of such intent, is not
appropriate in the competitive business arena. “[C]utting prices in order to increase business often
is the very essence of competition.” (Matsushita Elec. Industrial Co. v. ZenithRadio, supra, 475
U.S. at p. 594 [106 S.Ct. at p. 1360].)


Any price cut which attracts a consumer who would have gone to another seller, harms the
seller that did not make the sale. Evidence that the below-cost seller did not intend to injure is
meaningless. To intend to compete through below-cost sales is, necessarily, to intend to injure a
competitor. For this reason the UPA does not require proof of intent to injure, but instead presumes
that intent exists for purposes of section 17043 and 17044 when a business engages in below-cost
selling.


Modern economic theory assumes that a business with prices lower than those of its competitors
intends harm to the competitors insofar as it is able to attract customers who would otherwise trade
with the competitors. Since this behavior stimulates competition it benefits consumers. Therefore,
it is inappropriate to import into antitrust law the criminal law concept of intent or purpose to cause
injury as a state of mind warranting punishment. Subdivision (d) of section 17050 demonstrates
that the California Legislature did not intend to do so. Antitrust law encourages the state of mind of
beating competitors through lower prices because, to a certain point, consumers benefit. It is only
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when “[a] firm ... drives out or excludes rivals by selling at unremunerative prices [that it] is not
competing on the merits, but engaging in behavior that may properly be called predatory.” (Areeda
& Turner, Predatory Pricing and Related Practices Under Section 2 of the Sherman Act, supra,
88 Harv. L.Rev. at p. 697.)


The UPA draws the predatory price line at average total cost. (§§ 17026, 17029.) No article or
product may be sold at a lower price unless permitted by section 17050 because intent to injure
rather than compete on the merits is presumed when pricing is predatory.


This court should, to the extent possible under the language of California antitrust laws and
consistent with legislative intent, construe the purpose or *224  intent provision of the UPA in
conformity with federal law. Uniformity benefits both the business community and the consumers
for whose protection these laws were enacted.


For all of the above reasons, I believe that the judgment for defendant on the UPA cause of action
should be set aside and the matter remanded to the superior court for trial on both the UPA and
UCL causes of action. *225


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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1 Cal.5th 994
Supreme Court of California.


CENTINELA FREEMAN EMERGENCY MEDICAL
ASSOCIATES et al., Plaintiffs and Appellants,


v.
HEALTH NET OF CALIFORNIA, INC., et al., Defendants and Respondents.


Centinela Radiology Medical Group, Plaintiff and Appellant,
v.


Health Net of California, Inc., et al., Defendants and Respondents.


S218497
|


Filed 11/14/2016


Synopsis
Background: Emergency room physicians brought suits against health care service plans for,
among other things, negligent delegation of financial responsibility to pay to individual practice
association which became insolvent. The Superior Court, Los Angeles County, No. BC449056,
John Shepard Wiley, J., sustained plans' demurrer without leave to amend. Physicians appealed,
and the Court of Appeal reversed and remanded with directions. Plans petitioned for review. The
Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Cantil-Sakauye, C.J., held that:


[1] Knox–Keene Health Care Service Plan Act of 1975 did not per se impose duty of care on health
care service plans to guarantee payment;


[2] health care service plans owed a duty of care to noncontracting emergency room physicians
when entering into delegation contracts with individual practice associations; disapproving Desert
Healthcare Dist. v. PacifiCare FHP, Inc., 94 Cal.App.4th 781, 114 Cal.Rptr.2d 623 and California
Emergency Physicians Medical Group v. PacifiCare of California, 111 Cal.App.4th 1127, 4
Cal.Rptr.3d 583; and


[3] under allegations as pleaded, health care service plans had duty to reassume delegated
obligation to pay emergency room physicians following individual practice association's financial
insolvency.
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Affirmed and remanded with directions.


Opinion, 170 Cal.Rptr.3d 142, vacated.


Procedural Posture(s): On Appeal; Petition for Discretionary Review; Demurrer to Complaint.


West Headnotes (18)


[1] Appeal and Error Pleadings and Evidence
Appeal and Error Objections and exceptions;  demurrer
Supreme Court treats a demurrer as admitting all material facts properly pleaded, but not
contentions, deductions or conclusions of fact or law; Court also considers matters which
may be judicially noticed.


60 Cases that cite this headnote


[2] Pleading Process, pleadings, and other documents
When considering a demurrer, court gives the complaint a reasonable interpretation,
reading it as a whole and its parts in their context.


18 Cases that cite this headnote


[3] Appeal and Error Objections and exceptions;  demurrer
When a demurrer is sustained, Supreme Court on review determines whether the complaint
states facts sufficient to constitute a cause of action, and when it is sustained without leave
to amend, Court decides whether there is a reasonable possibility that the defect can be
cured by amendment.


66 Cases that cite this headnote


[4] Appeal and Error Objections and exceptions;  demurrer
The burden of proving reasonable possibility of amending a complaint is squarely on the
plaintiff appealing the sustaining of a demurrer.


32 Cases that cite this headnote
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[5] Appeal and Error Objections and exceptions;  demurrer
On review of a ruling sustaining a demurrer, examination of the complaint is de novo.


49 Cases that cite this headnote


[6] Health Quasi contract, quantum meruit, and emergency assistance
Insurance Payment of Proceeds
Knox–Keene Health Care Service Plan Act of 1975 did not impose statutory duty of care
on health care service plan when delegating financial responsibility to pay emergency
service providers; as Act allowed delegation, payment obligation was not a “nondelegable”
duty for which plans retained ultimate responsibility. Cal. Health & Safety Code §
1371.4(e).


7 Cases that cite this headnote


[7] Health Contracts for services
Insurance Powers and duties
Insurance Negligence in general
Under the Knox–Keene Health Care Service Plan Act of 1975, health care service plans
are not statutory guarantors of their contracted individual practice associations' financial
obligations, and no duty of care arises from its provisions. Cal. Health & Safety Code §
1371.4(e).


6 Cases that cite this headnote


[8] Health Contracts for services
Insurance Claim Procedures
Insurance Payment of Proceeds
Department of Managed Health Care (DMHC) regulation stating that a health care service
plan's obligation to assume responsibility for the processing and timely reimbursement of
a capitated provider's claims may be altered by an approved corrective action plan does not
impose duty on health care service plans to reassume payment obligations when a delegate
fails to pay a provider's claims; purpose of regulation is merely to promote accurate and
timely claims processing and settlement, and Governor's veto of senate bill withheld any
statutory remedy for unpaid emergency service providers. Cal. Health & Safety Code §
1371.4(e); Cal. Code Regs. tit. 28, § 1300.71(e)(6).
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3 Cases that cite this headnote


[9] Administrative Law and Procedure Rule or regulation as a whole; relation of parts
to whole and one another
Regulations, like statutes, must be read as a whole and construed in context, keeping the
regulatory purpose in mind.


[10] Administrative Law and Procedure Consistency with statute, statutory scheme, or
legislative intent
An administrative agency cannot by its own regulations create a remedy which the
Legislature has withheld.


1 Case that cites this headnote


[11] Health Quasi contract, quantum meruit, and emergency assistance
Insurance Negligence in general
Health care service plans which delegated emergency services financial responsibility
to individual practice association under the Knox–Keene Health Care Service Plan Act
of 1975 owed a duty of care to noncontracting emergency room physicians in entering
into delegation contracts; emergency room physicians were a specific and well-defined
class who previously were able to seek reimbursement directly from health plans, impact
of delegation on physicians was not collateral to the delegation, service plans could
have reasonably anticipated that insolvent association would be unable to pay physicians'
claims, delegation brought physicians into position of risk from association's insolvency,
and physicians were required by law to provide services regardless of ability to pay;
disapproving Desert Healthcare Dist. v. PacifiCare FHP, Inc., 94 Cal.App.4th 781, 114
Cal.Rptr.2d 623 and California Emergency Physicians Medical Group v. PacifiCare of
California, 111 Cal.App.4th 1127, 4 Cal.Rptr.3d 583. Cal. Health & Safety Code §
1371.4(e).


[12] Negligence Necessity and Existence of Duty
The threshold element of a cause of action for negligence is the existence of a duty to use
due care toward an interest of another that enjoys legal protection against unintentional
invasion.
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11 Cases that cite this headnote


[13] Negligence Duty as question of fact or law generally
Whether the essential duty of care prerequisite to a negligence cause of action has been
satisfied in a particular case is a question of law to be resolved by the court.


7 Cases that cite this headnote


[14] Negligence Public policy concerns
Negligence Economic loss doctrine
Negligence Privity
Although recognition of a duty to manage business affairs so as to prevent purely economic
loss to third parties in their financial transactions is the exception, not the rule, in
negligence law, privity of contract is no longer necessary to recognition of a duty in the
business context and public policy may dictate the existence of a duty to third parties.


11 Cases that cite this headnote


[15] Negligence Balancing and weighing of factors
Negligence Economic loss doctrine
When considering the existence of a duty to manage business affairs so as to prevent purely
economic loss to third parties in their financial transactions, the determination whether in
a specific case the defendant will be held liable to a third person not in privity is a matter
of policy and involves the balancing of various factors, among which are (1) the extent to
which the transaction was intended to affect the plaintiff, (2) the foreseeability of harm to
him, (3) the degree of certainty that the plaintiff suffered injury, (4) the closeness of the
connection between the defendant's conduct and the injury suffered, (5) the moral blame
attached to the defendant's conduct, and (6) the policy of preventing future harm.


14 Cases that cite this headnote


[16] Health Quasi contract, quantum meruit, and emergency assistance
Insurance Negligence in general
Under allegations as pleaded by emergency service providers in complaint, health care
service plans which delegated emergency services financial responsibility to individual
practice association under the Knox–Keene Health Care Service Plan Act of 1975 had duty
to reassume its delegated obligation to pay noncontracting emergency room physicians
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following association's financial insolvency; delegation to association was intended to
affect physicians, financial harm was foreseeable, physicians suffered actual injury, service
plan had no reasonable expectation that payment would occur through corrective action
plan process such that there was a close connection between service plans' conduct and
physicians' injury, and imposition of duty of care would prevent future economic harm to
physicians. Cal. Health & Safety Code §§ 1371.4(e), 1375.4, 1375.5, 1374.6; Cal. Code
Regs. tit. 28, §§ 1300.75.4.8(a)(4),(5).


1 Case that cites this headnote


[17] Health Contracts for services
Insurance Of Insurers
A health care service plan's duty to reassume the financial responsibility it has delegated
to a contracting medical provider group under the Knox–Keene Health Care Service Plan
Act of 1975 is triggered by the plan's receipt of information through which the plan
becomes aware or should become aware that there can be no reasonable expectation that its
delegate will be able to reimburse covered claims from noncontracting emergency service
providers. Cal. Health & Safety Code § 1371.4(e).


6 Cases that cite this headnote


[18] Health Quasi contract, quantum meruit, and emergency assistance
A health care service plan that initially responsibly delegates financial responsibility to
an individual practice association or other risk bearing organization under the Knox–
Keene Health Care Service Plan Act of 1975 may reasonably expect that any financial
difficulties subsequently experienced by its delegate can be adequately addressed through
the corrective action plan process, and normally does not act negligently when it properly
engages in and cooperates in such process; however, a health care plan retains a continuing
duty to monitor and assess whether such an expectation is reasonable under the particular
circumstances presented, and to timely take action to protect noncontracting emergency
service providers when it knows or should know that there can be no reasonable
expectation that its delegates will be able to reimburse claims for services. Cal. Health &
Safety Code § 1371.4(e).


See 6 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 1180.


1 Case that cites this headnote
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Barger & Wolen, John M. LeBlanc; Hinshaw & Culbertson, Sandra I. Weishart and Larry M.
Golub, Los Angeles, for California Association of Health Plans and CAPG as Amicus Curiae on
behalf of Defendants and Respondents.


Carol L. Ventura, Drew Brereton and Sheila M. Tatayon for California Department of Managed
Health Care as Amici Curiae.


Opinion


Cantil–Sakauye, C.J.


*1000  Both state and federal law require any licensed hospital that has appropriate facilities and
qualified personnel to provide emergency medical services or care regardless of a patient's ability
to pay. (Health & Saf. Code, § 1317, subds. (a), (b); 1  *1001  42 U.S.C. § 1395dd (b), (h).) If
the ***284  patient is an enrollee in a health care service plan, 2  the plan is required by statute to
reimburse the emergency service provider for necessary emergency medical services and care. (§
1371.4, subd. (b).) Plans are permitted, however, to delegate this financial responsibility to their
contracting medical providers. (§ 1371.4, subd. (e), hereafter section 1371.4(e).)


1 All further statutory references are to the Health and Safety Code unless otherwise indicated.


2 Health care service plans are defined in section 1345, subdivision (f). They are commonly
known as health maintenance organizations or HMOs. (Watanabe v. California Physicians'
Service (2008) 169 Cal.App.4th 56, 59, fn. 3, 86 Cal.Rptr.3d 374.)


In this case, each defendant health care service plan (hereafter Health Plan) delegated its
emergency services financial responsibility to its contracting medical providers, three individual
practice associations (IPAs). 3  Allegedly, these three IPAs failed to comply with multiple state
financial solvency requirements beginning in 2007, and continuing through each quarter for the
following four years, resulting in their failure to reimburse the plaintiff noncontracting service
providers for the emergency care that they provided to enrollees of defendant Health Plans. The
noncontracting emergency service providers allege that at the time of delegation and throughout the
duration of the delegation contracts between the Health Plans and the IPAs, the Health Plans knew
or should have known that these IPAs were insolvent. The providers further claim that under the
circumstances, the Health Plans lacked any reasonable expectation that the IPAs would reimburse
their emergency service claims. Rather than helping to resolve the growing number of their unpaid
claims, the noncontracting emergency service providers allege, the Health Plans simply advised
them to continue submitting their claims to the insolvent IPAs. The IPAs eventually went out of
business. Plaintiff providers then brought actions seeking reimbursement from the Health Plans.
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3 “Section 1373, subdivision (h)(6), defines an individual practice association by reference
to title 42 United States Code section 300e–1(5), which provides as relevant: ‘The term
“individual practice association” means a ... legal entity which has entered into a services
arrangement (or arrangements) with persons who are licensed to practice medicine.’
” (Prospect Medical Group, Inc. v. Northridge Emergency Medical Group (2009) 45 Cal.4th
497, 502, fn. 3, 87 Cal.Rptr.3d 299, 198 P.3d 86 (Prospect Medical).)


We granted review to consider whether a health care service plan's delegation of its financial
responsibility to an IPA or other ***285  contracting medical provider group pursuant to section
1371.4(e) relieves it of any obligation to pay providers' claims for covered emergency services and
care or if, as plaintiffs **1120  contend, a health care service plan has a common law tort duty
to noncontracting emergency service providers to act reasonably in making an initial delegation
and a continuing tort duty to protect such noncontracting providers from financial harm resulting
from any subsequent insolvency of its delegate. 4  We conclude that a health care service plan
may *1002  be liable to noncontracting emergency service providers for negligently delegating
its financial responsibility to an IPA or other contracting medical provider group that it knew or
should have known would not be able to pay for emergency service and care provided to the
health plan's enrollees. We further conclude that a health care service plan has a narrow continuing
common law tort duty to protect noncontracting emergency service providers once it makes an
initial delegation of its financial responsibility. Specifically, a health care service plan may be
liable to noncontracting emergency service providers for negligently continuing or renewing a
delegation contract with an IPA when it knows or should know that there can be no reasonable
expectation that its delegate will be able to reimburse noncontracting emergency service providers
for their covered claims.


4 In addition to the briefs of the parties, we have received a number of amicus curiae briefs.
The California chapter of the American College of Emergency Physicians and the California
Medical Association have filed briefs in support of plaintiffs. Counsel for the California
Association of Health Plans and CAPG (formerly known as the California Association of
Physicians Groups) have filed briefs in support of defendants. We requested and received an
amicus curiae brief from the California Department of Managed Health Care.


A brief summary of the factual and procedural background of this matter and a general overview
of the statutory and regulatory backdrop provides context for the parties' contentions and our
conclusions.


I. FACTUAL AND PROCEDURAL BACKGROUND
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The consolidated appeal in this matter involved two related actions. In the Centinela Freeman
action, four California partnerships of emergency room physicians (hereafter Centinela Freeman),
sued various health care service plans and three IPAs (known collectively as La Vida) to which
the plans delegated their financial responsibilities to pay emergency service claims. 5  In the
Centinela Radiology action, Centinela Radiology Medical Group (hereafter Centinela Radiology),
a partnership of radiologists who provided emergency and nonemergency radiology services to
enrollees of various health *1003  care service plans, filed a nearly identical complaint against
the three La Vida IPAs and the same plans sued in the Centinela Freeman action. 6


5 Plaintiffs in the Centinela Freeman action are Centinela Freeman Emergency Medical
Associates, Sherman Oaks Emergency Medical Associates, Valley Presbyterian Emergency
Medical Associates, and Westside Emergency Medical Associates.
Defendant Health Plans in the Centinela Freeman action are Health Net of California, Inc.,
Blue Cross of California, PacifiCare of California, California Physicians' Service, Cigna
Healthcare of California, Inc., Care 1st Health Plan, and Aetna Health of California, Inc.
As the Court of Appeal recognized, “[t]he precise names of the three La Vida entities are
unclear. They were named as: (1) La Vida Medical Group & IPA, doing business as La Vida
Prairie Medical Group; (2) La Vida Multispecialty Medical Centers, Inc.; and (3) Prairie
Medical Group, Inc. However, when the first La Vida entity answered the initial complaint,
it indicated its actual name was La Vida Medical Group, Inc.”


6 Centinela Radiology's complaint initially did not include California Physicians' Service as a
defendant. Although not entirely clear from the record, it appears that California Physicians'
Service may have been added by amendment, as well as an additional health plan, SCAN
Health Plan.
Centinela Radiology's complaint sought reimbursement from the Health Plans for services
provided on both an emergency and nonemergency basis. On appeal, however, the Court
of Appeal observed that Centinela Radiology appeared to focus solely on the emergency
services provided by its members and the court expressly limited its opinion to plaintiffs'
negligence claims for a failure to pay for compulsory services provided on an emergency
basis. Likewise, our grant of review, and therefore our conclusions, are limited to a health
care service plan's duty of care to noncontracting emergency service providers who provide,
under statutory compulsion, emergency care to the plans' enrollees.


According to both complaints, none of the plaintiff medical groups contracted with La Vida or
any of the Health Plans for the provision of services, but each had provided **1121  covered
emergency services and care to the Health Plans' enrollees who were assigned to La Vida. Plaintiffs
alleged that they sought reimbursement for ***286  their services and care from La Vida because
defendant Health Plans had delegated their responsibility to pay covered claims to La Vida, but
La Vida either did not pay or did not fully pay their claims.
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As relevant here, both complaints set forth a negligence cause of action alleging that the Health
Plans are responsible for payment of plaintiffs' claims, despite their delegation of financial
responsibility to La Vida, because at the time of the Health Plans' delegation to La Vida and
throughout the duration of those delegation contracts, the Health Plans “knew or should have
known” of La Vida's insolvency and yet the Health Plans negligently delegated and continued
to delegate their payment obligations to La Vida. 7  According to the complaints, the three La
Vida IPAs failed to comply with multiple state financial solvency requirements beginning in 2007,
and continuing through each quarter for the next four years, resulting in their failure to pay the
plaintiff noncontracting service providers for the emergency care that they provided to enrollees of
defendant Health Plans during this time. *1004  The complaints alleged that instead of “helping
to resolve” the increasing number of unpaid claims by emergency providers, the Health Plans
advised plaintiffs to continue submitting claims directly to La Vida and continued their insufficient
capitation payments 8  to La Vida, despite the absence of any reasonable expectation that La Vida
would reimburse plaintiffs. The Health Plans, it was alleged, knew La Vida was in financial
trouble through their receipt of financial reports and other information, including an advisement in
October 2009 that La Vida's lender had filed a petition for relief under the bankruptcy laws and had
withdrawn $4 million from La Vida's account, and that La Vida was unable to obtain funding from
capital markets. The complaints alleged that defendant Health Plans waited until May and June
2010, years after La Vida began openly demonstrating financial instability, to finally discontinue
their capitation payments to La Vida and terminate their delegation contracts. La Vida went out
of business shortly thereafter.


7 The complaints also allege causes of action for quantum meruit, unfair competition, open
book account, and services rendered. Only plaintiffs' negligence cause of action is at issue
before us. As noted, plaintiffs allege in their negligence cause of action that the Health Plans
knew or should have known “at the time” of delegation and “throughout the duration” of the
contracts of La Vida's insolvency and inability to pay. The complaints do not clearly allege
when La Vida became insolvent and unable to pay emergency service claims, although it is
alleged that starting in 2007 La Vida failed to comply with multiple state financial solvency
requirements. The complaints do not clearly allege when the Health Plans first entered into
their delegation contracts with the three La Vida entities. But from the quoted language, and
contrary to the assertion of the Health Plans, it appears plaintiffs have alleged a cause of
action for negligence on both a theory of negligent initial delegation and a theory of negligent
continuation of delegation. We consider both theories.


8 Capitation payments are made in connection with a risk-sharing arrangement between
a health plan and a contracting medical provider under which the provider receives
compensation on a “capitated basis.” “ ‘[C]apitated basis’ ” is defined by regulation to mean
“fixed per member per month payment or percentage of premium payment wherein the
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provider assumes the full risk for the cost of contracted services without regard to the type,
value or frequency of services provided.” (Cal. Code Regs., tit. 28, § 1300.76, subd. (d).)


The Health Plans demurred to the complaints. They contended that once they delegated to La
Vida their statutory obligation to reimburse emergency care providers for emergency services, as
permitted by section 1371.4(e), plaintiffs had no recourse against them for payments that ***287
La Vida was unable to make. As to plaintiffs' negligence cause of action, the Health Plans argued
that under the seminal case of Biakanja v. Irving (1958) 49 Cal.2d 647, 320 P.2d 16 (Biakanja),
they owed third party plaintiffs no common law duty of care to protect their financial interests.


The trial court sustained defendants' demurrers without leave to amend and entered judgment in
favor of defendant Health Plans. Both Centinela Freeman and Centinela Radiology appealed, and
the cases were consolidated.


**1122  The Court of Appeal concluded that plaintiffs had properly pleaded, or could plead,
a cause of action for negligent initial delegation and a cause of action for negligent failure to
reassume the delegated financial obligation, that is, a violation of the Health Plans' continuing
duty of care. Therefore, it reversed the judgment. We granted defendant Health Plans' petition for
review.


II. STATUTORY AND REGULATORY BACKGROUND


Health care service plans are governed by the Knox–Keene Health Care Service Plan Act of 1975
(the Knox–Keene Act or Act). ( *1005  Health & Saf. Code, § 1340 et seq.) The Knox–Keene Act
“is ‘a comprehensive system of licensing and regulation’ [citation], formerly under the jurisdiction
of the Department of Corporations (DOC) and presently within the jurisdiction of the Department
of Managed Health Care (DMHC) (§ 1341; Stats. 1999, ch. 525, § 1(a); Stats. 2000, ch. 857,
§§ 19, 100).” (California Medical Assn. v. Aetna U.S. Healthcare of California, Inc. (2001) 94
Cal.App.4th 151, 155, fn. 3, 114 Cal.Rptr.2d 109 (California Medical); accord, Prospect Medical,
supra, 45 Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86.)


The intent and purpose of the Legislature in enacting the Knox–Keene Act was “to promote
the delivery and the quality of health and medical care to the people of the State of California
who enroll in, or subscribe for the services rendered by, a health care service plan or specialized
health care service plan.” (§ 1342.) The Legislature sought to accomplish this purpose by, among
other things, (1) “transferring the financial risk of health care from patients to providers” in
order to “[h]elp ... ensure the best possible health care for the public at the lowest possible
cost,” (2) imposing “proper regulatory procedures” in order to “[e]nsur[e] the financial stability”
of the system, and (3) establishing a system that ensures health care service plan “subscribers
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and enrollees receive available and accessible health and medical services rendered in a manner
providing continuity of care.” (Id. subds. (d), (f), & (g).)


Section 1342.6 reiterates the Act's purpose of providing “high-quality health care coverage in
the most efficient and cost-effective manner possible,” and finds that “it is in the public interest
to promote various types of contracts between public or private payers of health care coverage,
and institutional or professional providers of health care services.” Among the contracts the
Act permits are “contracts that contain incentive plans that involve general payments, such as
capitation payments, or shared-risk arrangements.” (§ 1348.6, subd. (b).) The Act expressly allows
contracts in which health care service plans delegate to the plans' contracting medical providers
the plans' financial responsibility to reimburse emergency service providers' claims. (§ 1371.4(e).)
Noncontracted emergency service providers are entitled to reimbursement at the reasonable and
customary rate for the emergency services they perform. (Cal. Code Regs., tit. 28, § 1300.71, subd.
(a)(3)(B).)


***288  Allowing health care service plans to shift to their contracting medical providers the
financial risk associated with the provision of medical care carries with it a risk that the providers
will at some point become financially insolvent. Over time the Legislature became concerned with
the increasing number of provider groups, including IPAs, that had assumed the financial risk
for the medical care of plan enrollees under capitation payment contracts with plans and that had
subsequently declared bankruptcy. (Department of Managed Health Care (Winter 2001) vol. 17,
No. 2, Cal. Reg. L.Rptr. 28, *1006  29.) The bankruptcies left “physicians unpaid for medical
services already rendered and patients stranded and forced to change physicians.” (Ibid.) The state
had no basis to intervene because, at that time, there were no statutory or regulatory provisions
governing the provider groups or their contracts with the plans. (Id. at p. 30.)


In 1999, the Legislature addressed this fiscal solvency crisis through the passage of Senate Bill
No. 260 (1999–2000 Reg. Sess.) (Senate Bill No. 260) (Stats. 1999, ch. 529, § 1, p. 3666). Senate
Bill No. 260 created the Financial Solvency Standards Board. (§ 1347.15, subd. (a), added by
Stats. 1999, ch. 529, § 1, **1123  p. 3666.) The purpose of the board is to (1) advise the director
of the Department of Managed Health Care (DMHC) “on matters of financial solvency affecting
the delivery of health care services[,]” (2) “[d]evelop and recommend ... financial solvency
requirements and standards relating to plan operations, plan-affiliate operations and transactions,
plan-provider contractual relationships, and provider-affiliate operations and transactions[,]” and
(3) “[p]eriodically monitor and report on the implementation and results of the financial solvency
requirements and standards.” (§ 1347.15, subd. (b)(1)–(3).)


Senate Bill No. 260 also added statutory provisions (§§ 1375.4, 1375.5, 1375.6) that regulate
contracts between health care service plans and provider groups, including IPAs, which are now
collectively referred to as “risk-bearing organizations” (RBOs). (§ 1375.4, subd. (g).) Notably,
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section 1375.4 specifies contract provisions concerning the RBOs' administrative and financial
capacity that must be included in every risk arrangement contract between an RBO and a health
care service plan. (§ 1375.4, subd. (a).) Section 1375.5 provides that any delegation of financial
risk in a contract between a plan and an RBO must first be negotiated and agreed to between
them. Section 1375.4 requires the DMHC to periodically evaluate contracts between plans and
RBOs “to determine if any audit, evaluation, or enforcement actions should be undertaken” by the
DMHC. (§ 1375.4, subd. (c).) In addition, the DMHC must adopt regulations that, at a minimum,
(1) create a process for reviewing or grading RBOs based on specific criteria concerning their
financial viability, (2) mandate disclosure of certain risk assessment information to RBOs by health
care service plans, (3) require reporting to the DMHC by both the health care service plans and
RBOs, (4) provide for DMHC audits, and (5) institute a process for corrective action plans. (§
1375.4, subd. (b)(1)–(4).)


The DMHC has adopted regulations complying with these directives. (Cal. Code Regs., tit. 28, §
1300.75.4 et seq.; hereafter all cites to “Regulations” are to tit. 28 Cal. Code Regs. Regulations
§ 1300.75.4 et seq. are commonly known as the “Solvency Regulations.”) Through the method
of requiring terms and provisions to be included in every contract involving a risk *1007
arrangement between a health care service plan and an RBO, the Solvency Regulations require
plans to provide to their RBOs at specified frequencies detailed risk arrangement disclosures,
including (but not limited to) information about the group ***289  or individual members
delegated to the RBO, the type of risk arrangement, “a matrix of responsibility for medical
expenses,” “projected utilization rates” and “costs for each major expense service group,” and
“all factors used to adjust payments or risk-sharing targets.” (Id., § 1300.75.4.1, subd. (a).) By
the same method, the Solvency Regulations require contracting RBOs to report to the DMHC,
on a quarterly and annual basis, information regarding the RBO's organization and detailed
statements of compliance, or lack thereof, with multiple fiscal solvency requirements and grading
criteria. (Id., § 1300.75.4.2; see also Health & Saf. Code, § 1375.4, subd. (a)(1) [requiring
RBOs to furnish financial information to the plans].) Health care service plans must also provide
quarterly and annual reports to the DMHC concerning their contracted RBOs. (Solvency Regs., §
1300.75.4.3.) RBOs must notify the DMHC and each of its contracting plans (and each plan must
also independently notify the DMHC) any time the RBO experiences “any event that materially
alters its financial situation or threatens its solvency.” (Id., § 1300.75.4.2, subd. (f); see id., §
1300.75.4.3, subd. (e).)


In addition to imposing these reporting requirements, the Solvency Regulations provide that every
contract involving a risk arrangement between a health care service plan and an RBO must include
a provision that requires the RBO to permit the DMHC to examine its books and records and
to comply with the DMHC's review and audit process. (Solvency Regs., §§ 1300.75.4.2, subd.
(g), 1300.75.4.7, subd. (a)(1).) Each contract must permit the DMHC to “[o]btain and evaluate
supplemental financial information” from the RBO under described circumstances where the
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RBO's financial situation may be impacting its performance. (Id., § 1300.75.4.7, subd. (a)(2).)
And, every plan must have adequate procedures in place to **1124  ensure that it undertakes
appropriate review of its RBOs' reported financial status and appropriate action in the event of any
notification by the DMHC of a deficiency by an RBO. (Id., § 1300.75.4.5, subd. (a)(1)–(3).)


A health care service plan is subject to disciplinary action for any failure to comply with section
1375.4 and the Solvency Regulations. (Solvency Regs., § 1300.75.4.5, subd. (d).) And the DMHC
“may seek and employ any combination of remedies and enforcement procedures provided under
the Knox–Keene Act to enforce” section 1375.4 and the Solvency Regulations. (Id., § 1300.75.4.5
subd. (e).)


One of the most important Solvency Regulations, for purposes of the issue before us, is section
1300.75.4.8 governing corrective action plans (CAPs). A *1008  CAP is designed to correct any
financial solvency or claims payment deficiencies experienced by an RBO. (Health & Saf. Code,
§ 1375.4, subd. (b)(4); Solvency Regs., § 1300.75.4, subd. (g).) RBOs that have such deficiencies
must self-initiate a CAP proposal and submit it to the DMHC and to every health care service
plan with which it has a contractual risk arrangement. 9  (Solvency Regs., § 1300.75.4.8, subd.
(a).) The CAP must identify all of the health care service plans with which the RBO has risk
arrangement contracts, state all of the RBO's deficiencies (including failure to meet DMHC grading
criteria regarding payment of claims), describe the actions the RBO has taken or will take to correct
them, include a timeframe for completing ***290  the corrective action, and specify a schedule
for submitting progress reports to the DMHC and its contracting health plans. (Ibid.; see id., §
1300.75.4.2, subd. (b)(1)(B), (2)(A).)


9 In addition to self-initiated CAPs, the DMHC “may direct [an RBO] to initiate a CAP
whenever [it] determines that [the RBO] has experienced an event that materially alters its
ability to remain compliant with the Grading Criteria.” (Solvency Regs., § 1300.75.4.8, subd.
(k).)


Health care service plans have a limited period of time to object and propose revisions to the RBO's
CAP. (Solvency Regs., § 1300.75.4.8, subd. (c).) If objections are filed, the RBO may submit a
revised CAP, to which the health care service plan may again object and propose revisions. (Id.,
§ 1300.75.4.8 subds. (d), (e).) Differences are to be discussed and reconciled, if possible, at a
settlement conference held by the DMHC. (Id., § 1300.75.4.8 subd. (f).)


The DMHC approves, disapproves, or modifies the CAP, which then becomes the final CAP.
(Solvency Regs., § 1300.75.4.8, subds. (g), (h), (i); see Health & Saf. Code, § 1375.4, subd. (b)
(4) [in the event the RBO and health care service plans fail to agree on the terms of the CAP, the
DMHC shall determine them].) Health care service plans must “cooperate [ ] in the implementation
of a final CAP.” (Solvency Regs., § 1300.75.4.5, subd. (a)(4).) Plans must advise the DMHC if
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they become aware of its RBO's failure to comply with the final CAP. (Id., § 1300.75.4.5, subd.
(a)(5).) A plan's ability to transfer plan enrollees from an RBO that is compliant with a final CAP
is restricted. (Id., § 1300.75.4.5 subd. (a)(6).)


In addition to addressing the RBO fiscal solvency crisis by these measures, the Legislature, in 2000,
added a requirement that health care service plans provide a “fast, fair, and cost-effective” provider
claims dispute resolution mechanism and to make such mechanism “accessible to noncontracting
providers for the purpose of resolving billing and claims disputes.” (§ 1367, subd. (h), as amended
by Stats. 2000, ch. 825, § 2, p. 5710.)


*1009  The Solvency Regulations, however, do not prevent a health care service plan from taking
action to terminate its risk arrangement contract with an RBO that is fiscally unsound prior to
the approval of a final CAP. The Solvency Regulations specifically require that every contract
involving a risk arrangement between a plan and an RBO must provide that the RBO's “failure to
substantially comply with the contractual” provisions required by the Solvency Regulations “shall
constitute a material breach of the risk arrangement contract.” (Solvency Regs., § 1300.75.4.5,
subd. (b).) Thus, for example, a plan that determines the financial difficulties encountered by
its RBO are of such a magnitude that restoration of its financial solvency cannot reasonably be
anticipated through the adoption of a final CAP has the option of refusing to engage in the CAP
approval process, **1125  terminating its contract with the RBO, and either delegating its financial
responsibility to a different RBO or reassuming the obligation to pay emergency service providers
for necessary emergency medical services and care.


This statutory and regulatory landscape nevertheless failed to eliminate concern about the payment
of provider claims, especially payment of the claims of emergency service providers. In 2001,
the Legislature attempted to address this issue by amending section 1371.4 to require health care
service plans to pay emergency service providers on a fee-for-service basis if their delegated
RBO failed to pay. (Sen. Bill No. 117 (2001–2002 Reg. Sess.) § 2, subd. (f) (Senate Bill No.
117).) The Governor, however, vetoed Senate Bill No. 117. After noting the already existing
financial solvency and accountability laws, he stated in part: “SB117 would adversely affect HMO
patient care by injecting the government into allowing or prohibiting delegated risk arrangements
between ***291  HMOs and physician groups based upon the type of service. This bill would
also likely result in increased premiums by removing the financial incentives currently in place to
reduce unnecessary emergency room utilization and a disincentive to provide preventive and non-
emergency urgent care.” (Governor's veto message to Sen. on Sen. Bill No. 117 (Oct. 10, 2001),
Sen. J. (2001–2002 Reg. Sess.) p. 3083.)


In summary, the Knox–Keene Act contemplates and encourages the delegation by health care
service plans to their RBOs of the plans' responsibility to pay emergency service providers' claims
as part of a managed health care model. A complex statutory and regulatory system has been
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put in place to set financial solvency standards for RBOs, require reporting of financial and
risk assessment information between plans and RBOs and to the DMHC, monitor compliance of
RBOs with the solvency standards, and correct deficiencies by RBOs in meeting their obligations,
primarily through the CAP process. Plans play a critical role in this scheme. Noncontracting
emergency service providers, however, have virtually no role. They must, nevertheless, continue
to provide emergency services under compulsion of federal and state law. (§ 1317, subds. (a), (b);
42 U.S.C. § 13955dd. (a), (h).)


*1010  III. PLAINTIFFS' ASSERTED CAUSE OF ACTION FOR NEGLIGENCE


A. Standard of Review
[1]  [2]  [3]  [4]  [5] The rules by which the sufficiency of a complaint is tested against a general
demurrer are well settled. “ ‘ “We treat the demurrer as admitting all material facts properly
pleaded, but not contentions, deductions or conclusions of fact or law. [Citation.] We also consider
matters which may be judicially noticed.” [Citation.] Further, we give the complaint a reasonable
interpretation, reading it as a whole and its parts in their context. [Citation.] When a demurrer
is sustained, we determine whether the complaint states facts sufficient to constitute a cause of
action. [Citation.] And when it is sustained without leave to amend, we decide whether there
is a reasonable possibility that the defect can be cured by amendment....’ ” (Zelig v. County of
Los Angeles (2002) 27 Cal.4th 1112, 1126, 119 Cal.Rptr.2d 709, 45 P.3d 1171, quoting Blank v.
Kirwan (1985) 39 Cal.3d 311, 318, 216 Cal.Rptr. 718, 703 P.2d 58.) “ ‘The burden of proving such
reasonable possibility is squarely on the plaintiff.’ ” (Zelig v. County of Los Angeles, at p. 1126.)
Our examination of the complaint is de novo. (McCall v. PacifiCare of Cal., Inc. (2001) 25 Cal.4th
412, 415, 106 Cal.Rptr.2d 271, 21 P.3d 1189.)


B. A Cause of Action Arising from the Statutory and Regulatory Provisions
[6]  [7] Plaintiffs concede that they have no “per se cause of action” against the Health Plans
under the Knox–Keene Act because the Act permits health care service plans to delegate to IPAs
and other RBOs their financial responsibility to pay emergency service providers. (§ 1371.4(e).)
As explained by Ochs v. PacifiCare of California (2004) 115 Cal.App.4th 782, 9 Cal.Rptr.3d
734 (Ochs) and California Emergency Physicians Medical Group v. PacifiCare of California
(2003) 111 Cal.App.4th 1127, 4 Cal.Rptr.3d 583 (California Emergency Physicians), the statutory
language permitting “ ‘delegation’ ” indicates that the obligation is not a “nondelegable” **1126
duty for which the plans must retain ultimate responsibility. (Ochs, supra, at pp. 789–790, 9
Cal.Rptr.3d 734; See California Emergency Physicians, supra, at pp. 1131–1132, 4 Cal.Rptr.3d
583.) The legislative history of section 1371.4(e) also reflects the intent to absolve health care
service plans of any statutory liability to ***292  pay in the event the delegated IPA or other
RBO becomes insolvent. (Ochs, supra, at pp. 790–792, 9 Cal.Rptr.3d 734; California Emergency
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Physicians, supra, at pp. 1132–1133, 4 Cal.Rptr.3d 583.) Indeed, the legislative understanding
that a residual duty to pay is not included in the existing provisions of the Knox–Keene Act
is demonstrated by the Legislature's approval and the Governor's veto of Senate Bill No. 117
in 2001, which, as we noted earlier, would have added a specific requirement that plans pay
emergency service providers if their contracted IPAs did not. ( *1011  Ochs, supra, at pp. 791–
792, 9 Cal.Rptr.3d 734; California Emergency Physicians, supra, at p. 1132, 4 Cal.Rptr.3d 583.)
Finally, legislative intent against imposing statutory liability can be discerned in the contrast of
section 1371.4(e), which allows the transfer of the financial risk of emergency care to IPAs or
other RBOs, with other statutory provisions in which the Legislature has expressly precluded plans
from transferring to RBOs the financial risk of certain other treatments and medical services.
(§ 1375.8, subd. (b)(2)(A)–(F).) Under the Knox–Keene Act, health care service plans are not
statutory guarantors of their contracted IPAs' financial obligations (see California Medical, supra,
94 Cal.App.4th at pp. 160–167, 114 Cal.Rptr.2d 109) and no duty of care arises from its provisions.


[8] Plaintiffs argue, however, that a health care service plan has a duty under Regulations section
1300.71, subdivision (e)(6) of the DMHC's regulations to reassume payment obligations when its
delegate fails to pay a provider's claims. (Hereafter Regulations section 1300.71(e)(6).)


Regulations section 1300.71, subdivision (e) concerns claims settlement practices that expressly
permit health care service plans to “contract with a claims processing organization for ministerial
claims processing services or contract with capitated providers that pay claims” subject to
certain described conditions. (Regs., § 1300.71, subd. (e).) Among the specified conditions is a
requirement that the claims processing contract “include provisions authorizing the plan to assume
responsibility for the processing and timely reimbursement of provider claims in the event that the
claims processing organization or the capitated provider fails to timely and accurately reimburse
its claims.” (Id., § 1300.71 (e)(6), italics added.) But plaintiffs point to later language in the same
subdivision that states “[t]he plan's obligation to assume responsibility for the processing and
timely reimbursement of a capitated provider's provider claims may be altered” by an approved
CAP. (Ibid. italics added.) From the regulation's use of the term “obligation” in this latter provision,
plaintiffs would have us conclude that the DMHC intends health plans to pay them if the health
plans' contracted IPA or other RBO does not.


[9] Plaintiffs read Regulations section 1300.71(e)(6) in isolation. But regulations, like statutes,
must be read as a whole and construed in context, keeping the regulatory purpose in mind. (Dyna–
Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1387, 241 Cal.Rptr. 67,
743 P.2d 1323 [stating the rule of construction for statutes]; Cal Drive–In Restaurant Assn. v.
Clark (1943) 22 Cal.2d 287, 292, 140 P.2d 657 [noting that the same rules of construction and
interpretation apply to regulations of administrative agencies]; Diablo Valley College Faculty
Senate v. Contra Costa Community College Dist. (2007) 148 Cal.App.4th 1023, 1037, 56
Cal.Rptr.3d 294 [same].) When we read Regulations section 1300.71 as a whole, we are not *1012
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persuaded that Regulations section 1300.71 (e)(6) addresses ***293  a health care service plan's
duty in the event of the insolvency of its delegated IPA or other RBO. Rather, Regulations section
1300.71 is directed at the process for and timing of submission and settlement of providers' claims.
(E.g., Regs., § 1300.71, subds. (b) [Claim Filing Deadline], (c) [Acknowledgement of Claims],
(d) [Denying, Adjusting or Contesting a Claim and **1127  Reimbursement for the Overpayment
of Claims], (g) [Time for Reimbursement], (h) [Time for Contesting or Denying Claims], (i) & (j)
[interest and penalties for late payment of claims].) The apparent purpose of Regulations section
1300.71(e)(6) is the further promotion of accurate and timely claims processing and settlement,
and nothing suggests that the DMHC intended to address by this provision, buried in a regulation
concerning claims processing, the broader question of a health plan's ultimate responsibility to pay
in the event of its delegate's financial insolvency.


[10] Moreover, even if the regulation could be construed otherwise, “[a]n administrative
agency cannot by its own regulations create a remedy which the Legislature has withheld.
[Citations.]” (Dyna–Med, Inc. v. Fair Employment & Housing Com., supra, 43 Cal.3d at p. 1389,
241 Cal.Rptr. 67, 743 P.2d 1323; see Desert Healthcare Dist. v. PacifiCare FHP, Inc. (2001) 94
Cal.App.4th 781, 793, 114 Cal.Rptr.2d 623 (Desert Healthcare) [A negligence duty of care cannot
be created through administrative regulations]; Cal. Service Station etc. Assn. v. American Home
Assurance Co. (1998) 62 Cal.App.4th 1166, 1175–1176, 73 Cal.Rptr.2d 182 [same].) A statutory
remedy for unpaid emergency service providers has been withheld by the Governor's veto of Senate
Bill No. 117 in 2001.


C. A Cause Of Action For Negligent Initial Delegation
[11] The Centinela Freeman and Centinela Radiology complaints allege, however, that the Health
Plans are liable under common law tort principles of negligence because at the time of their initial
delegation of their financial responsibility to pay emergency service claims to La Vida they knew
or should have known that La Vida was insolvent and unable to pay those claims.


[12]  [13] “The threshold element of a cause of action for negligence is the existence of a duty
to use due care toward an interest of another that enjoys legal protection against unintentional
invasion. [Citations.] Whether this essential prerequisite to a negligence cause of action has been
satisfied in a particular case is a question of law to be resolved by the court.” (Bily v. Arthur
Young & Co. (1992) 3 Cal.4th 370, 397, 11 Cal.Rptr.2d 51, 834 P.2d 745 (Bily); accord, Beacon
Residential Community Assn. v. Skidmore, Owings & Merrill LLP (2014) 59 Cal.4th 568, 573, 173
Cal.Rptr.3d 752, 327 P.3d 850 (Beacon Residential).)


*1013  The Health Plans rely in part on the statutory and regulatory scheme in arguing that
the alleged common law duty does not exist. First, they assert that the provisions of the Knox–
Keene Act, with its implementing regulations, which recognize and permit negotiated risk-shifting
contracts between health care service plans and IPAs and other RBOs under specified contract
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terms and conditions, necessarily preclude the recognition of a common law duty. (E.g., Health
& Saf. Code, §§ 1348.6, subd. (b), 1375.4, 1375.5, 1375.6; Solvency Regs., §§ 1300.75.4.1,
1300.75.4.2, 1300.75.4.5, 1300.75.4.7, 1300.75.4.8.) Although the Act and the regulations contain
detailed provisions governing the relationship of plans and IPAs under such contracts, neither the
***294  Act nor the regulations speak to a health care service plan's responsibility, if any, to
noncontracting emergency service providers in entering into a relationship with an IPA or other
RBO wherein the plan makes a delegation of its financial responsibility to pay for emergency
services pursuant to section 1371.4(e).


Second, the Health Plans point to section 1371.25, which precludes vicarious liability by
providing, in relevant part, that “[a] plan, any entity contracting with a plan, and providers are
each responsible for their own acts or omissions, and are not liable for the acts or omissions of, or
the costs of defending, others.” However, section 1371.25 further provides that “[n]othing in this
section shall preclude a finding of liability on the part of a plan, any entity contracting with a plan,
or a provider, based on the doctrines of equitable indemnity, comparative negligence, contribution,
or other statutory or common law bases for liability.” Thus, if a health care service plan owes a
duty of care to noncontracting emergency service providers under the common law in initially
contracting with an IPA or other RBO, section 1371.25 does not preclude **1128  a finding of
negligence liability on the part of the plan for its own conduct in breaching its duty and proximately
causing injury. We turn to the question of whether health care service plans owe such a duty of care.


[14]  [15] Because the statutory and regulatory scheme does not preclude the existence of a
duty, we consider whether general tort principles lead to a duty in these circumstances. Although
“[r]ecognition of a duty to manage business affairs so as to prevent purely economic loss to third
parties in their financial transactions is the exception, not the rule, in negligence law[,] [p]rivity of
contract is no longer necessary to recognition of a duty in the business context and public policy
may dictate the existence of a duty to third parties.” (Quelimane Co. v. Stewart Title Guaranty Co.
(1998) 19 Cal.4th 26, 58, 77 Cal.Rptr.2d 709, 960 P.2d 513 (Quelimane).) The test for determining
the existence of such an exceptional duty to third parties is set forth in the seminal case of Biakanja,
supra, 49 Cal.2d at page 650, 320 P.2d 16, as follows: “The determination whether in a specific case
the defendant will be held liable to a third person not in privity is a matter of policy and involves the
balancing of various factors, among which are [1] the extent to which the transaction was *1014
intended to affect the plaintiff, [2] the foreseeability of harm to him, [3] the degree of certainty that
the plaintiff suffered injury, [4] the closeness of the connection between the defendant's conduct
and the injury suffered, [5] the moral blame attached to the defendant's conduct, and [6] the policy
of preventing future harm.”


The first Biakanja factor focuses on “the extent to which the transaction was intended to affect
the plaintiff.” (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) We have stated that liability for
negligent conduct may be imposed “where there is a duty of care owed by the defendant to the
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plaintiff or to a class of which the plaintiff is a member.” (J'Aire Corp. v. Gregory (1979) 24 Cal.3d
799, 803, 157 Cal.Rptr. 407, 598 P.2d 60, italics added; see Beacon Residential, supra, 59 Cal.4th at
p. 586, 173 Cal.Rptr.3d 752, 327 P.3d 850.) 10  Here, ***295  plaintiff noncontracting emergency
service providers are a specific and well-defined class, which was reasonably identifiable by
their practice specialization, hospital affiliation, and geographic location at the time that the
Health Plans negotiated and included a delegation term in their contracts with La Vida. Although
the contracts between the Health Plans and La Vida may have broadly covered all health care
services rendered for the Health Plans' enrollees, the specific contractual delegation of the Health
Plans' statutory obligation to reimburse emergency service providers for their emergency services
and care (§ 1371.4, subds. (b), (e)) was necessarily intended to have an effect on plaintiffs.
Before the delegation, plaintiffs could seek reimbursement directly from the Health Plans for their
compulsorily provided emergency services. As a direct result of the delegation contracts, however,
plaintiffs were forced to submit their claims to La Vida, who was responsible for reimbursing,
contesting, or denying the claims in a timely fashion. If La Vida failed in its **1129  processing
or payment responsibilities, plaintiffs' statutory recourse was limited to action against La Vida.


10 Two previous cases have rejected negligence claims asserted by emergency service providers
against health care service plans on the basis of the inability of the emergency service
providers to satisfy this first factor, but those cases failed to recognize that the duty of care
may be owed to a class of which the plaintiff is a member. Desert Healthcare, supra, 94
Cal.App.4th at page 792, 114 Cal.Rptr.2d 623, reasoned that “[t]he conduct alleged to have
been negligent must have been intended to affect that particular plaintiff, rather than just
a class of persons to whom the plaintiff happens to belong.” And, “[t]he failure to show
a particularized effect precludes a finding of a special relationship giving rise to a duty,
because, to the extent the plaintiff was merely affected in the same way as other members of
the plaintiff class, the case is nothing more than a traditional products liability or negligence
case in which economic damages are not available.” (Ibid.) The reviewing court in California
Emergency Physicians agreed. (California Emergency Physicians, supra, 111 Cal.App.4th
at pp. 1135–1136, 4 Cal.Rptr.3d 583.) However, as the court in Ochs recognized, the rule is
not so restrictive. (Ochs, supra, 115 Cal.App.4th at pp. 797–798, 9 Cal.Rptr.3d 734.) Desert
Healthcare Dist. v. PacifiCare FHP, Inc., supra, 94 Cal.App.4th 781, 114 Cal.Rptr.2d 623
and California Emergency Physicians Medical Group v. PacifiCare of California, supra,
111 Cal.App.4th 1127, 4 Cal.Rptr.3d 583, are disapproved to the extent they are inconsistent
with this opinion.


*1015  These circumstances distinguish these actions from the two cases on which the Health
Plans place heavy reliance in arguing that this first Biakanja factor is not met. In Summit Financial
Holdings, Ltd. v. Continental Lawyers Title Co. (2002) 27 Cal.4th 705, 117 Cal.Rptr.2d 541, 41
P.3d 548, we concluded that an escrow company did not owe a duty of care to the plaintiff assignee
of a promissory note that was to be paid as part of a refinance transaction. (Id. at pp. 707–708,
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715, 117 Cal.Rptr.2d 541, 41 P.3d 548.) In considering the first factor identified in Biakanja, we
found the escrow transaction “ ‘was not intended to affect or benefit’ ” the plaintiff and “ ‘any
impact that [the] transaction may have had on [the plaintiff] was collateral to the primary purpose
of the escrow.’ ” (Summit Financial, at p. 715, 117 Cal.Rptr.2d 541, 41 P.3d 548.) In Goodman v.
Kennedy (1976) 18 Cal.3d 335, 134 Cal.Rptr. 375, 556 P.2d 737, we concluded that an attorney
for officers of a corporation did not owe a duty of care to the plaintiff purchasers of stock from the
corporate officers. (Id. at pp. 339, 344, 134 Cal.Rptr. 375, 556 P.2d 737.) We found “[a]ny buyers'
‘potential advantage’ from the possible purchase of the stock ‘was only a collateral consideration’
” to the attorney's advice to the corporate officers regarding their sale of stock. (Id. at p. 344, 134
Cal.Rptr. 375, 556 P.2d 737.) In contrast, the Health Plans' delegation to La Vida under section
1371.4(e) was specifically intended to change who was responsible to reimburse plaintiffs for their
covered services. The impact on plaintiffs cannot be characterized as “collateral” to the delegation.


The second Biakanja factor considers the foreseeability of harm to the plaintiffs. ( ***296
Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) Assuming as true for purposes of demurrer
plaintiffs' allegations that the Health Plans knew or should have known at the time of entering
into the contracts with La Vida that La Vida was insolvent, it is not difficult to conclude that the
Health Plans could have reasonably anticipated that La Vida would be unable to pay noncontracting
emergency service providers' claims for services and care provided to their enrollees. It was readily
foreseeable that shifting the risk of processing and paying any subsequently incurred emergency
service claims to La Vida under such circumstances was likely to result in harm to plaintiffs.


There is no real dispute that plaintiffs have suffered actual injury and thus, meet the third Biakanja
factor. (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) Plaintiffs allege that they submitted
their claims to La Vida and La Vida either did not pay or did not fully pay their claims and now
has gone out of business.


The fourth factor is “the closeness of the connection between the defendant[s'] conduct and the
injury suffered.” (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) Here, it is clear that La
Vida's financial difficulties and insolvency must be considered the immediate and direct cause of
plaintiff's economic injury. However, it was the Health Plans' delegation to La Vida of their *1016
statutory obligation to reimburse emergency providers that brought noncontracting emergency
service providers, such as plaintiffs, into a position of risk from La Vida's insolvency. Without
such a delegation by the Health Plans, La Vida's financial instability and insolvency would have
had no impact on plaintiffs. Therefore, if, as plaintiffs allege, the Health Plans knew or should
have known at the time of entering into the delegation contracts with La Vida that La Vida would
be unable to pay plaintiffs' claims, the fact that the Health Plans nevertheless transferred to La
Vida the responsibility to process and reimburse plaintiffs' claims is closely connected to plaintiffs'
losses. These circumstances distinguish these actions from Quelimane, supra, 19 Cal.4th 26, 77
Cal.Rptr.2d 709, 960 P.2d 513, on which the Health Plans rely. (Id. at p. 58, 77 Cal.Rptr.2d 709,
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960 P.2d 513 [the relationship between a title insurance company's refusal to issue title insurance
on tax-defaulted properties and purchasers' lost profit was “tenuous at best”].)


The fifth Biakanja factor is “the moral blame attach[ing] to ... defendant[s'] conduct.” (Biakanja,
supra, 49 Cal.2d at p. 650, 320 P.2d 16.) It bears repeating that plaintiffs **1130  are
noncontracting emergency service providers. As the Court of Appeal described the situation:
“[Plaintiffs] are required by law to provide emergency services to all patients in need, regardless of
ability to pay. Emergency physicians cannot pick and choose their patients, but must simply treat all
emergency patients. The law then imposes a duty on the [health care service plans]—those entities
which had contracted with the patients and agreed, for receipt of a premium, to provide them with
basic medical care, including emergency services—to reimburse the emergency physicians for the
emergency services provided to their enrollees. In other words, the [plans] had contracted with
the patients to provide them, for a price, with health care services, including emergency services,
with the understanding that those services may be provided by physicians whom the [plans] would
be required to reimburse even though there was no contractual relationship between the [plans]
and the emergency physicians involved. [¶] There is no bar to a plan transferring a portion of its
received premiums for an enrollee to an IPA in the form of capitation payments, and transferring
responsibility for that enrollee's medical care ***297  to the IPA. But when the plan, as was alleged
in this case, transfers its obligations to an IPA it knows, or [should] know, will be financially unable
to fulfill its obligations, the result is that the emergency physicians will be forced (by statute)
to continue providing emergency services to the IPA's enrollees, with no possibility of receiving
their (statutorily mandated) reimbursement.” We believe it is unfair and morally blameworthy for
a health plan to take advantage of the statutory compulsion requiring noncontracting emergency
service providers to continue providing their services in such a way. Because the emergency care
providers rely exclusively on health care service plans to arrange payment for services received
by their enrollees, plans that transfer those responsibilities onto an IPA they know or should
know will not make *1017  those payments have not only shirked their statutory obligations, but
have essentially withheld from emergency care providers the fair compensation to which they are
entitled. Forcing others to provide professional services for the benefit of one's own customers,
without any reasonable prospect of payment, is morally blameworthy.


We further conclude that imposing a duty on health care service plans to act reasonably, by
choosing a financially solvent IPA or other RBO if they opt to delegate their reimbursement
obligation, will protect noncontracting emergency service providers from future economic harm
that such providers would otherwise not be able to avoid. Thus, the sixth Biakanja factor, which
considers the policy of preventing future harm, also supports the imposition of such a duty.


In addition to arguing for an analysis of the Biakanja factors different from what we have
expressed, defendants rely on Bily, supra, 3 Cal.4th 370, 11 Cal.Rptr.2d 51, 834 P.2d 745, to argue
that they owe no duty of care to plaintiffs. In Bily, we acknowledged the Biakanja checklist of
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factors, but nevertheless declined to impose a duty running from the auditor of a public company
to nonclient investors in the company. (Bily, supra, at pp. 397–398, 406, 11 Cal.Rptr.2d 51, 834
P.2d 745.) We identified “three central concerns” with allowing “all merely foreseeable third party
users of audit reports to sue the auditor on a theory of professional negligence.” (Id. at p. 398, 11
Cal.Rptr.2d 51, 834 P.2d 745.) First, we were concerned that the auditor could face vast numbers of
suits and limitless financial liability far out of proportion to its fault and the connection between the
auditor's conduct and the third party's injury. (Id. at pp. 399–402, 11 Cal.Rptr.2d 51, 834 P.2d 745.)
Second, we found that the class of plaintiffs was generally more sophisticated business lenders
and investors, who could control and adjust their risks by contract rather than rely on tort liability.
(Id. at pp. 402–403, 11 Cal.Rptr.2d 51, 834 P.2d 745.) Third, we recognized that potential liability
to third parties would more likely result in “an increase in the cost and decrease in the availability
of audits and audit reports with no compensating improvement in overall audit quality.” (Id. at
pp. 404–405, 11 Cal.Rptr.2d 51, 834 P.2d 745.) We are not persuaded that consideration of these
factors requires the rejection of a duty of care on the **1131  part of a health care service plan
making an initial delegation of financial risk.


First, we recognize that imposition of a duty on health care service plans to act reasonably in
making an initial delegation of the responsibility to reimburse noncontracting emergency service
providers for their compulsory services may, if violated, result in a number of suits by such
providers for an undetermined amount in claims. But such providers are a limited and identifiable
class of potential plaintiffs, whose services can be anticipated and likely statistically ***298
estimated. Moreover, even if such estimation is not always possible, it can hardly be said that
imposition of a duty of care will likely *1018  result in a vast number of suits and limitless financial
liability on the part of the plans that will be disproportionate to their fault. That is, unlike the
secondary role played by the auditor in Bily, there is a “ ‘close connection’ ” to the economic injury
suffered by noncontracting emergency service providers if a plan brings them into a relationship
with an insolvent IPA or other RBO through its unreasonable delegation of its statutory financial
responsibilities. (Bily, supra, 3 Cal.4th at p. 401, 11 Cal.Rptr.2d 51, 834 P.2d 745; see Beacon
Residential, supra, 59 Cal.4th at pp. 581–583, 173 Cal.Rptr.3d 752, 327 P.3d 850.) There is in
effect a lineal connection between such alleged unreasonable conduct by a plan and the providers'
injury.


Nor can the class of noncontracting emergency service providers, unlike the more sophisticated
business lenders and investors class of plaintiffs in Bily, control and adjust their risks by contract
rather than rely on tort liability. (Bily, supra, 3 Cal.4th at pp. 402–403, 11 Cal.Rptr.2d 51, 834
P.2d 745; see Beacon Residential, supra, 59 Cal.4th at pp. 584–585, 173 Cal.Rptr.3d 752, 327 P.3d
850.) The law requires emergency medical services or care to be provided at any licensed hospital
that has appropriate facilities and qualified personnel regardless of a patient's ability to pay. (§
1317, subds. (a), (b); 42 U.S.C. § 1395dd (b), (h).) Indeed, emergency service and care must be
provided without even first questioning the patient as to insurance or ability to pay. (§ 1317, subd.
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(d); 42 U.S.C. § 1395dd (h); see Bell v. Blue Cross of California (2005) 131 Cal.App.4th 211,
215, 31 Cal.Rptr.3d 688.) And, if it turns out that the patient is enrolled in a health care service
plan and the noncontracting emergency service providers are not paid by the plan's delegated IPA
or other RBO because of the delegate's insolvency, it is questionable whether the providers can
seek reimbursement from the patient. (See Prospect Medical, supra, 45 Cal.4th at pp. 502, 507 &
fn. 5, 87 Cal.Rptr.3d 299, 198 P.3d 86.) Thus, noncontracting emergency services providers must
provide necessary services, but are generally at the mercy of a plan's delegation to an IPA or other
RBO of the responsibility for their reimbursement.


Third, in Bily, we recognized that imposition of a duty of care to third parties, with its attendant
potential for liability, would more likely result in “an increase in the cost and decrease in the
availability of audits and audit reports with no compensating improvement in overall audit
quality.” (Bily, supra, 3 Cal.4th at pp. 404–405, 11 Cal.Rptr.2d 51, 834 P.2d 745.) In contrast
here, nothing suggests that health care service plans will be prevented or deterred from entering
into delegation contracts if they are required to act reasonably in so doing. Imposing a duty on
plans to act reasonably in choosing an IPA or other RBO will promote a healthy functioning of the
managed health care model endorsed by the Knox–Keene Act. Indeed, a requirement that health
care service plans reasonably select financially solvent delegates will more likely result in timely
processing and ultimate payment of covered emergency service claims, which will in turn support
the continuing availability and provision of such emergency services.


*1019  For the reasons given above, we conclude that health care service plans owe a duty
of care to noncontracting emergency service providers in entering into their initial delegation
contracts with IPAs or other RBOs and that the allegations of the Centinela Freeman and Centinela
Radiology complaints are sufficient to state a ***299  cause of action for negligent initial
delegation by the Health Plans.


D. A Cause of Action for Negligent Failure to Reassume the Delegated Responsibility
[16] The Court of Appeal found that the factors that compel a finding of a common **1132  law
duty of care on the part of a health care service plan in initially delegating its payment responsibility
to an IPA under section 1371.4(e) also mandate a conclusion that the duty is a continuing one. Thus,
it concluded, a plan has a duty to promptly reassume its delegated obligation to pay noncontracting
emergency service providers when it knows or should know that its delegated IPA has become
financially unable to meet its delegated responsibility.


[17]  [18] We agree that a health care service plan has a continuing duty of care to noncontracting
emergency service providers, but we conclude the breadth of such duty is affected by the statutory
goal of avoiding disruption of patients' medical care. We hold that a health care service plan's
duty to reassume the financial responsibility it has delegated to a contracting medical provider
group is triggered by the plan's receipt of information through which the plan becomes aware or
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should become aware that there can be no reasonable expectation that its delegate will be able to
reimburse covered claims from noncontracting emergency service providers. That is, a health care
service plan that initially responsibly delegates financial responsibility to an IPA or other RBO
may reasonably expect that any financial difficulties subsequently experienced by its delegate can
be adequately addressed through the CAP process and an approved final CAP. In such situation, a
plan normally does not act negligently when it properly engages in and cooperates with the DMHC
in such process. Doing so is required by section 1300.75.4.8 of the Solvency Regulations and
affirmatively supports continuity of care by delegated medical provider groups to their patients,
the plan's enrollees, one of the express goals of the Knox–Keene Act. (Health & Saf. Code, § 1342,
subd. (g).) Indeed, the Act, as implemented by the Solvency Regulations, specifically contemplates
and favors rehabilitation of financially struggling RBOs in support of such purpose. (Health & Saf.
Code, § 1375.4, subd. (b)(4); Solvency Regs., § 1300.75.4.8.) However, a plan at all times retains
a continuing duty to monitor and assess whether such an expectation is in fact reasonable under
the particular circumstances presented and to timely take available, appropriate action to protect
noncontracting *1020  emergency service providers when it knows or should know that there can
be no reasonable expectation that its delegated IPA or other RBO will be able to reimburse their
covered claims for emergency services.


We briefly discuss how the Biakanja factors support imposing this continuing common law duty
of care.


As noted earlier, the first Biakanja factor considers whether “the transaction was intended to affect
the plaintiff.” (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) We agree with the Court of
Appeal that after the initial delegation, health care service plans necessarily intend to affect the
potential plaintiff class of noncontracting emergency service providers by continuing or renewing
their delegation to an IPA or other RBO of their responsibility to pay emergency service providers
under section 1371.4(e).


The second Biakanja factor focuses on the foreseeability of harm to noncontracting emergency
services providers. Plaintiffs allege that the Health Plans knew or should have known that the
three La Vida IPAs failed to comply with multiple state ***300  financial solvency requirements
beginning in 2007, and continuing through each quarter for the following four years, resulting
in their failure to reimburse the plaintiff noncontracting service providers for the emergency care
that they provided to enrollees of defendant Health Plans during that time. They allege that the
Health Plans were advised in October 2009 that La Vida's lender sought protection under the
bankruptcy laws and withdrew $4 million from La Vida's account, and that La Vida was unable to
obtain funding from capital markets. The complaints allege that under the circumstances the Health
Plans lacked any reasonable expectation that La Vida would reimburse plaintiffs, but nevertheless
the plans waited until May and June 2010, years after La Vida began openly demonstrating
financial instability, to finally discontinue their capitation payments to La Vida and terminate their
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delegation contracts. Assuming the truth of these allegations for purposes of demurrer, plaintiffs'
financial harm was foreseeable.


**1133  And again, there is no dispute that plaintiffs have suffered actual injury, meeting the third
Biakanja factor. (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.)


The fourth factor is “the closeness of the connection between defendant[s'] conduct and the injury
suffered.” (Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) In considering this factor, we note
that, as we have earlier explained, the Legislature has provided, through the Knox–Keene Act,
comprehensive regulation of the managed health care system under the jurisdiction of the DMHC.
(Prospect Medical, supra, 45 Cal.4th at p. 504, 87 Cal.Rptr.3d 299, 198 P.3d 86.) It has approved
various risk-shifting arrangements by plans (§ 1348.6, subd. (b)), specifically *1021  allowing
plans to delegate their responsibility to pay for emergency services and care. (§ 1371.4(e).) It has
recognized and addressed the evolving problem of insolvency of delegated IPAs and other RBOs
through the establishment of the DMHC's Financial Solvency Standards Board (§ 1347.15) and a
regulatory framework that is intended to ensure the fiscal performance of IPAs and other RBOs by
early identification of performance deficiencies and implementation of CAPs. (§§ 1375.4, 1375.5,
1375.6; see Department of Managed Health Care, supra, vol. 17, No. 2, Cal. Reg. L.Rptr. at pp.
29–30.) As described earlier, the CAP collaborative system is specifically aimed at correcting
identified deficiencies of a financially unstable delegated IPA or other RBO. (Solvency Regs., §
1300.75.4.8, subd. (a)(4) & (5).) Such instability may be caused by a myriad of economic and
business circumstances, which may be outside the control of the delegated IPA or other RBO. The
instability may be unrelated to the health care service plans' actions.


When, however, in light of those particular circumstances, a health care service plan can have
no reasonable expectation that its delegated IPA or other RBO will be able to pay the claims
of noncontracting emergency service providers through a CAP process, we believe the eventual
failure of its delegate to pay such claims can be considered closely connected to the plan's conduct.
(Biakanja, supra, 49 Cal.2d at p. 650, 320 P.2d 16.) A plan that knows or should know that the
financial problems of its delegated IPA or other RBO are of such a magnitude that the initiation or
continuation of a CAP process will not result in payment of the noncontracting emergency service
providers' covered claims, but nevertheless takes no available action to protect such providers,
directly places those providers in a position of additional financial risk because of their statutory
obligation to provide emergency services to the plan's enrollees.


***301  Here, plaintiffs' complaints allege that the Health Plans knew or should have known of
La Vida's financial deficiencies, which spanned the course of four years. Plaintiffs allege that the
Health Plans were specifically advised that La Vida's lender had filed a petition for relief under the
bankruptcy laws in October 2009 and had withdrawn millions of dollars from La Vida's account,
and that La Vida had no alternate financing. Plaintiffs allege that the Health Plans continued their
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La Vida delegation contracts without any reasonable expectation, under these circumstances, that
La Vida would reimburse plaintiffs' emergency service claims. Such allegations sufficiently allege
a close connection between Health Plans conduct and plaintiffs' financial injury.


To the extent that health care service plans engage in the CAP process in good faith and with a
reasonable expectation that a final CAP will result in payment of providers' claims, no moral blame
can be assigned to their failure *1022  to act outside of that process to reassume the obligation to
pay the claims of noncontracting emergency service providers. (Biakanja, supra, 49 Cal.2d at p.
650, 320 P.2d 16.) Both the statutes and the regulations strongly favor rehabilitation of financially
troubled IPAs or other RBOs through the CAP process and such rehabilitation depends on the
cooperation of health care service plans, who should not fear that cooperation with the regulatory
process exposes them to tort liability. But, in the limited situation where a health care service plan
knows or should know that there can be no reasonable expectation of a successful CAP resulting
in reimbursement of the claims of noncontracting emergency service providers, the failure of
health care service plans to **1134  take available action to protect such providers is morally
blameworthy.


Finally, imposing a continuing duty of care, as we have defined it, on health care service plans
will help prevent future economic harm to noncontracting emergency service providers. (Biakanja,
supra, 49 Cal.2d at p. 650, 320 P.2d 16.)


We expressly decline, however, to impose a continuing duty of care broader than the one we
have described because of the balance of policy interests at play here. (Bily, supra, 3 Cal.4th
at pp. 404–405, 11 Cal.Rptr.2d 51, 834 P.2d 745.) A health care service plan should not be
required to reassume its delegated financial responsibility to pay noncontracting emergency service
providers, for example, at the first sign that its delegate is experiencing financial difficulty or
when it receives notice that there has been a failure to pay noncontracting emergency service
providers' covered claims or based on the initiation of CAP proceedings alone. Imposition of
such a broad common law tort duty would risk interfering with the statutory and regulatory CAP
process for the rehabilitation of troubled RBOs because it would incentivize a health care service
plan to terminate its delegation contracts and reassign its patient enrollees and thus interrupt
medical care in lieu of the CAP process. Such action would undermine the carefully balanced and
comprehensive managed health care scheme established by the Knox–Keene Act (§ 1342), which
expressly approves delegation contracts (§ 1371.4(e)) and supports a regulatory framework for the
restoration of fiscal stability to financially deficient RBOs (Solvency Regs., § 1300.75.4.8, subd.
(a)(4) & (5)), in part to ensure continuity of patient care. (§ 1342, subd. (g).)


IV. CONCLUSION
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We conclude that health care service plans owe a common law tort duty to noncontracting
emergency service providers ***302  to act reasonably in initially delegating their financial
responsibility to an IPA or other RBO under section 1371.4(e). The Court of Appeal correctly
determined, therefore, that a cause of action exists in favor of noncontracting emergency service
providers that allege, as here, that a health care service plan negligently delegated its *1023  duty
to pay emergency service claims to an IPA that it knew or should have known was financially
unsound. We also conclude that a health care service plan has a narrow continuing common law
tort duty to noncontracting emergency providers to monitor and assess the financial condition of
its delegate and to timely take available, appropriate action to protect noncontracting emergency
service providers when it knows or should know that there can be no reasonable expectation that
its delegated IPA or other RBO will be able to reimburse their covered claims for emergency
services. The Court of Appeal correctly determined, therefore, that a cause of action exists in favor
of noncontracting emergency service providers, as pleaded or could be pleaded here, for a violation
of such continuing duty. The trial court erred in sustaining the Health Plans' demurrers without
leave to amend.


V. DISPOSITION


The judgment of the Court of Appeal, which reversed the trial court's order sustaining defendants'
demurrers to the complaints, is affirmed. The matter is remanded to the Court of Appeal with
directions that it remand these consolidated actions to the trial court for further proceedings
consistent with this opinion.


Werdegar, J., Chin, J., Corrigan, J., Liu, J., Cuéllar, J., and Kruger, J., concurred.
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38 Cal.App.5th 745
Court of Appeal, Fourth District, Division 3, California.


Daniel Paul CLIFFORD, Plaintiff and Respondent,
v.


QUEST SOFTWARE INC., Defendant and Appellant.


G055858
|


Filed 07/23/2019


Synopsis
Background: Employee brought various wage and hour claims against his employer. Employer
moved to compel arbitration based on the parties' arbitration agreement. The Superior Court,
Orange County, Super. Ct. No. 30-2017-00938829, Walter P. Schwarm, J., granted the motion in
part and ordered to arbitration every cause of action except employee's unfair competition claim,
which the court concluded was not arbitrable. Employer appealed.


Holdings: The Court of Appeal, Aronson, J., held that:


[1] Unfair Competition Law (UCL) claims for public injunctive relief are not arbitrable, but UCL
claims for private injunctive relief or restitution are arbitrable;


[2] agreements to arbitrate claims for public injunctive relief under Consumers Legal Remedies
Act (CLRA), Unfair Competition Law (UCL), or false advertising law are not enforceable;


[3] employee's UCL cause of action, which sought both private injunctive relief and restitution,
was arbitrable; and


[4] employee's UCL claim sought private injunctive relief, as opposed to public injunctive relief,
and because he sought private injunctive relief, his claim was arbitrable.


Affirmed in part and reversed in part.


Procedural Posture(s): On Appeal; Petition to Compel Arbitration.
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West Headnotes (22)


[1] Alternative Dispute Resolution Statutory rights and obligations
Pursuant to Cruz v. PacifiCare Health Systems, Inc., 30 Cal.4th 303, 133 Cal.Rptr.2d 58,
66 P.3d 1157, Unfair Competition Law (UCL) claims for public injunctive relief are not
arbitrable, but UCL claims for private injunctive relief or restitution are arbitrable. Cal.
Bus. & Prof. Code § 17200.


3 Cases that cite this headnote


[2] Alternative Dispute Resolution Decisions reviewable;  finality
Because trial court order denying petition to compel arbitration was appealable, appellate
court could review the portion of the trial court's order denying employer's motion to
compel arbitration of employee's Unfair Competition Law (UCL) cause of action. Cal.
Bus. & Prof. Code § 17200; Cal. Civ. Proc. Code § 1294(a).


1 Case that cites this headnote


[3] Alternative Dispute Resolution Scope and standards of review
When trial court's order denying petition to compel arbitration is based on a question of
law, appellate courts review the denial de novo.


1 Case that cites this headnote


[4] Appeal and Error Judge as factfinder below
Trial court decisions on issues of fact are reviewed for substantial evidence.


[5] Antitrust and Trade Regulation Purpose and construction in general
Although purpose of Unfair Competition Law (UCL) is to protect both consumers and
competitors by promoting fair competition in commercial markets for goods and services,
it also protects employees. Cal. Bus. & Prof. Code § 17200.


[6] Antitrust and Trade Regulation Grounds and Subjects
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Employer's unlawful employment practices, such as unlawful discrimination or failure to
pay wages, may form basis for Unfair Competition Law (UCL) claim. Cal. Bus. & Prof.
Code § 17200.


2 Cases that cite this headnote


[7] Antitrust and Trade Regulation Injunction
Antitrust and Trade Regulation Monetary Relief;  Damages
Only two remedies are available under Unfair Competition Law (UCL): injunctive relief
and restitution (i.e., disgorgement of money or property unlawfully obtained). Cal. Bus.
& Prof. Code § 17203.


[8] Alternative Dispute Resolution Statutory rights and obligations
Arbitrability of Unfair Competition Law (UCL) claims depends on the type of relief the
plaintiff seeks. Cal. Bus. & Prof. Code § 17200.


1 Case that cites this headnote


[9] Alternative Dispute Resolution Severability
If plaintiff's Unfair Competition Law (UCL) cause of action includes both arbitrable and
inarbitrable claims, such as request for restitution, which is arbitrable, and request for
public injunctive relief, which is not arbitrable, trial court must sever the cause of action,
order arbitrable portion to arbitration, and stay inarbitrable portion pending completion of
arbitration. Cal. Bus. & Prof. Code § 17200.


2 Cases that cite this headnote


[10] Alternative Dispute Resolution Statutory rights and obligations
Under Cruz v. PacifiCare Health Systems, Inc., 30 Cal.4th 303, 133 Cal.Rptr.2d 58, 66
P.3d 1157 and Broughton v. Cigna Healthplans, 21 Cal.4th 1066, 90 Cal.Rptr.2d 334, 988
P.2d 67 (known as the Broughton-Cruz rule), agreements to arbitrate claims for public
injunctive relief under Consumers Legal Remedies Act (CLRA), Unfair Competition Law
(UCL), or false advertising law are not enforceable in California; Broughton-Cruz rule
distinguishes between public injunctive relief and private injunctive relief, and it only bars
arbitration of claims for public injunctive relief. Cal. Bus. & Prof. Code § 17200; Cal. Civ.
Code § 1750 et seq.
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7 Cases that cite this headnote


[11] Alternative Dispute Resolution Statutory rights and obligations
Plaintiff's claim for “public” injunctive relief under Consumers Legal Remedies Act
(CLRA) or Unfair Competition Law (UCL) must be determined in a judicial forum, not in
arbitration, as these claims are not arbitrable. Cal. Bus. & Prof. Code § 17200; Cal. Civ.
Code § 1750 et seq.


[12] Alternative Dispute Resolution Statutory rights and obligations
Antitrust and Trade Regulation Injunction
“Public injunctive relief” under Unfair Competition Law (UCL), Consumers Legal
Remedies Act (CLRA), and the false advertising law, which claims are not arbitrable, is
relief that has primary purpose and effect of prohibiting unlawful acts that threaten future
injury to the general public. Cal. Bus. & Prof. Code § 17200; Cal. Civ. Code § 1750 et seq.


2 Cases that cite this headnote


[13] Alternative Dispute Resolution Statutory rights and obligations
Relief that has primary purpose or effect of redressing or preventing injury to individual
plaintiff, or to group of individuals similarly situated to the plaintiff, does not constitute
“public injunctive relief” under Unfair Competition Law (UCL), Consumers Legal
Remedies Act (CLRA), or false advertising law, and claims, which do not seek public
injunctive relief, are arbitrable. Cal. Bus. & Prof. Code § 17200; Cal. Civ. Code § 1750
et seq.


5 Cases that cite this headnote


[14] Alternative Dispute Resolution Statutory rights and obligations
Plaintiff's request for private injunctive relief under Unfair Competition Law (UCL) is
arbitrable, assuming the arbitration agreement is otherwise valid and enforceable. Cal.
Bus. & Prof. Code § 17200.


[15] Alternative Dispute Resolution Statutory rights and obligations
Employee's Unfair Competition Law (UCL) cause of action against employer, which
sought both injunctive relief and restitution, was arbitrable; UCL claims for restitution
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were fully arbitrable, and employee's UCL claim sought private injunctive relief, as
opposed to public injunctive relief, which was not arbitrable. Cal. Bus. & Prof. Code §
17200.


12 Cases that cite this headnote


[16] Alternative Dispute Resolution Statutory rights and obligations
Alternative Dispute Resolution Employment disputes
Employee's Unfair Competition Law (UCL) claim against employer sought private
injunctive relief, as opposed to public injunctive relief, and because he sought private
injunctive relief, his claim was arbitrable; employee's complaint repeatedly referred to
wage and hour violations directed at employee only, as opposed to general public, and his
requests for injunctive relief under UCL were similarly limited to him as an individual,
and only express beneficiary of employee's requested injunctive relief was employee, and
only potential beneficiaries were employer's current workers, not the public at large. Cal.
Bus. & Prof. Code § 17200.


16 Cases that cite this headnote


[17] Alternative Dispute Resolution Employment disputes
Because employee's complaint's references to employer's other workers appeared in the
portion of employee's Unfair Competition Law (UCL) claim seeking restitution, not the
part seeking injunctive relief, it did not render his claim for injunctive relief “public” in
nature, so as to make claim inarbitrable. Cal. Bus. & Prof. Code § 17200.


[18] Labor and Employment Actions
Private Attorneys General Act (PAGA) enables an aggrieved employee to bring
representative action on behalf of himself, other employees, and the State to recover civil
penalties for employer's Labor Code violations. Cal. Lab. Code § 2698 et seq.


[19] Antitrust and Trade Regulation Pleading
Labor and Employment Pleading
Private Attorneys General Act (PAGA) claim may be asserted in the same complaint as
Unfair Competition Law (UCL), but it will be evaluated independently of the UCL claim.
Cal. Lab. Code § 2699(g)(2); Cal. Bus. & Prof. Code § 17200.
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[20] Alternative Dispute Resolution Employment disputes
Addition of cause of action, asserting Private Attorneys General Act (PAGA) claim, would
not change the fact that employee's cause of action under Unfair Competition Law (UCL)
did not seek public injunctive relief, for which UCL claim was not arbitrable; PAGA claim
would be evaluated independently of UCL claim. Cal. Lab. Code § 2699(g)(2); Cal. Bus.
& Prof. Code § 17200.


[21] Alternative Dispute Resolution Employment disputes
Although public had interest in securing employer's compliance with wage and hour laws,
that public interest and any incidental benefit to the public from ensuring employer's
compliance with wage and hour laws did not transform employee's private injunctive relief
claim under Unfair Competition Law (UCL), which was arbitrable, into a public one,
which was not arbitrable. Cal. Bus. & Prof. Code § 17200.


3 Cases that cite this headnote


[22] Alternative Dispute Resolution Employment disputes
Employee's request for injunction, requiring his employer to comply with the Labor Code,
is private in nature, such that employee's injunctive relief claim under Unfair Competition
Law (UCL) is arbitrable. Cal. Bus. & Prof. Code § 17200.


Witkin Library Reference: 6 Witkin, Cal. Procedure (5th ed. 2008) Proceedings Without
Trial, § 500 [Public Policy Considerations.]


1 Case that cites this headnote


**272  Appeal from an order of the Superior Court of Orange County, Walter P. Schwarm, Judge.
Affirmed in part and reversed in part. (Super. Ct. No. 30-2017-00938829)


Attorneys and Law Firms


Seyfarth Shaw, Jon D. Meer, Kiran Aftab Seldon, and Eric W. May, Los Angeles, for Defendant
and Appellant.


Alizadeh Employees Law and Arash N. Alizadeh, Irvine, for Plaintiff and Respondent.
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OPINION


ARONSON, J.


*747  The question posed in this appeal is whether an employee's claim against his employer for
unfair competition under Business and Professions Code section 17200 1  (the unfair competition
law (UCL)) is arbitrable. The employee brought various wage and hour claims against his
employer, and the employer moved to compel arbitration based on the parties' arbitration
agreement. The trial court granted the motion in part and ordered to arbitration every cause of
action except the employee's UCL claim, which the court concluded was not arbitrable. In so
ruling, the court cited without discussion our Supreme Court's holding in Cruz v. PacifiCare Health
Systems, Inc. (2003) 30 Cal.4th 303, 133 Cal.Rptr.2d 58, 66 P.3d 1157 (Cruz).


1 All further undesignated statutory references are to this code.


*748  [1] We reverse that portion of the trial court's order. Assuming Cruz remains good law — a
question we need not answer here — Cruz at most stands for the proposition that UCL claims for
“public” injunctive relief are not arbitrable. (Cruz, supra, at pp. 315-316, 133 Cal.Rptr.2d 58, 66
P.3d 1157.) Cruz does not bar arbitration of a UCL claim for private injunctive relief or restitution,
which is precisely what the UCL claim here seeks. The employee's UCL claim therefore is subject
to arbitration, along with his other causes of action.


**273  I.


FACTS


In 1995, Daniel Paul Clifford began working for Quest Software Inc. (Quest). In 2012, Dell
Inc. acquired Quest to form its software division, Dell Software Inc., which hired Clifford as an
employee.


In 2015, Clifford participated in Dell's online “Code of Conduct” training course. According to
Quest, when Clifford completed the training, he acknowledged that he read and agreed to the terms
of Dell's arbitration agreement and dispute resolution program. 2


2 Clifford denies having consented to the arbitration agreement, but assumes for this appeal
only that he did so.



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0284381101&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&pubNum=0004645&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&pubNum=0004645&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&pubNum=0004040&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&pubNum=0004040&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&pubNum=0004040&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&pubNum=0004040&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_4040_315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_315 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&pubNum=0004040&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_4040_315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_315 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&pubNum=0004040&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Clifford v. Quest Software Inc., 38 Cal.App.5th 745 (2019)
251 Cal.Rptr.3d 269, 19 Cal. Daily Op. Serv. 8168, 2019 Daily Journal D.A.R. 7771


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 8


The arbitration agreement establishes arbitration as the exclusive method for resolving any
employment-related disputes Clifford may have with either his employer or his employer's
subsidiaries, which include Quest. The arbitration agreement expressly applies to claims regarding
pay, wages, overtime, meal and rest breaks, and expense reimbursements; claims for unfair
competition; and requests for “final injunctive ... relief” related to those claims.


In 2017, Clifford filed a complaint against Quest for: (1) failure to pay overtime; (2) failure to
provide meal periods; (3) failure to provide rest periods; (4) failure to provide accurate wage
statements; (5) failure to reimburse for business expenses; and (6) unfair business practices under
section 17200. He bases his complaint on his allegation Quest misclassified him as an exempt
employee. He did not assert any putative class claims and instead sued Quest solely in an individual
capacity. 3


3 Although Clifford's complaint alleges he “intends to amend the complaint to add claims
under the Labor Code Private Attorneys General Act of 2004 (PAGA),” the record includes
no such amendment or motion to amend.


Quest moved to compel arbitration of Clifford's claims. The trial court found Quest had established
the existence of a binding and enforceable *749  arbitration agreement, and it compelled
arbitration of Clifford's first through fifth causes of action. However, it denied the motion on the
sixth cause of action — his UCL claim — citing without discussion our Supreme Court's decision
in Cruz, supra, 30 Cal.4th 303, 133 Cal.Rptr.2d 58, 66 P.3d 1157. The court stayed the prosecution
of that cause of action pending the completion of the arbitration. Quest timely appealed.


II.


DISCUSSION


A. Appealability and Standard of Review
[2] Because an order denying a petition to compel arbitration is appealable, we may review the
portion of the trial court's order denying Quest's motion to compel arbitration of Clifford's UCL
cause of action. (Code Civ. Proc., § 1294, subd. (a).)


[3]  [4] “When a trial court's order [denying a petition to compel arbitration] is based on a question
of law, we review the denial de novo. [Citation.] Decisions on issues of fact are reviewed for
substantial evidence. [Citation.]” (Performance Team Freight Systems, Inc. v. Aleman (2015) 241
Cal.App.4th 1233, 1239, 194 Cal.Rptr.3d 530.)
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B. The Arbitrability of UCL Claims and the Broughton-Cruz Rule
[5]  [6]  [7] The UCL addresses “unfair competition,” which “mean[s] and include[s] **274  any
unlawful, unfair or fraudulent business act or practice and unfair, deceptive, untrue or misleading
advertising and any act prohibited by [the false advertising law, section 17500].” (§ 17200.)
Although the UCL's “purpose ‘is to protect both consumers and competitors by promoting fair
competition in commercial markets for goods and services’ ” (McGill v. Citibank, N.A. (2017) 2
Cal.5th 945, 954, 216 Cal.Rptr.3d 627, 393 P.3d 85 (McGill)), it also protects employees. (Alch
v. Superior Court (2004) 122 Cal.App.4th 339, 401, 19 Cal.Rptr.3d 29.) An employer's unlawful
employment practices, such as unlawful discrimination or failure to pay wages, may form the basis
for a UCL claim. (See Sullivan v. Oracle Corp. (2011) 51 Cal.4th 1191, 1206, 127 Cal.Rptr.3d 185,
254 P.3d 237; Hodge v. Superior Court (2006) 145 Cal.App.4th 278, 283, 51 Cal.Rptr.3d 519.)
Only two remedies are available under the UCL: injunctive relief and restitution (i.e., disgorgement
of money or property unlawfully obtained). (§ 17203; Cruz, supra, 30 Cal.4th at p. 317, 133
Cal.Rptr.2d 58, 66 P.3d 1157; Herr v. Nestlé U.S.A., Inc. (2003) 109 Cal.App.4th 779, 789, fn. 15,
135 Cal.Rptr.2d 477 (Herr).)


*750  [8]  [9] The arbitrability of UCL claims depends on the type of relief the plaintiff seeks.
Our Supreme Court held in Cruz that UCL claims for restitution “are fully arbitrable” (Cruz, supra,
30 Cal.4th at pp. 318, 320, 133 Cal.Rptr.2d 58, 66 P.3d 1157), but UCL claims for public injunctive
relief cannot be arbitrated (id. at pp. 315-316, 133 Cal.Rptr.2d 58, 66 P.3d 1157). If a plaintiff's UCL
cause of action includes both arbitrable and inarbitrable claims, such as a request for restitution
and a request for public injunctive relief, the trial court must sever the cause of action, order
the arbitrable portion to arbitration, and stay the inarbitrable portion pending the completion of
arbitration. (McGill, 2 Cal.5th at p. 966, 216 Cal.Rptr.3d 627, 393 P.3d 85; Cruz, supra, 30 Cal.4th
at p. 320, 133 Cal.Rptr.2d 58, 66 P.3d 1157.)


In concluding UCL claims for “public” injunctive relief cannot be arbitrated, the Cruz court relied
in large part on its earlier holding in Broughton v. Cigna Healthplans (1999) 21 Cal.4th 1066,
90 Cal.Rptr.2d 334, 988 P.2d 67 (Broughton). The Broughton plaintiffs sued Cigna under the
Consumers Legal Remedies Act (CLRA) (Civ. Code, § 1750 et seq.), which protects consumers
against deceptive business practices, and they sought damages and injunctive relief based on
Cigna's allegedly deceptive advertising methods. (Broughton, supra, at p. 1072, 90 Cal.Rptr.2d
334, 988 P.2d 67.) Our Supreme Court held their CLRA damages claim was arbitrable because
“[s]uch an action is primarily for the benefit of a party to the arbitration, even if the action
incidentally vindicates important public interests.” (Id. at p. 1084, 90 Cal.Rptr.2d 334, 988
P.2d 67.) But it held the CLRA injunction claim was not arbitrable because the plaintiffs were
“functioning as a private attorney general, enjoining future deceptive practices on behalf of the
general public.” (Id. at pp. 1079-1080, 90 Cal.Rptr.2d 334, 988 P.2d 67.)
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The Broughton court explained there is an “ ‘inherent conflict’ ” between the underlying purpose
of the CLRA's injunctive relief remedy and private arbitration: injunctive relief under the CLRA
“is for the benefit of the general public rather than the party bringing the action,” and private
arbitration is not well suited to issuing or enforcing public injunctions. (Broughton, supra, 21
Cal.4th at pp. 1081-1082, 90 Cal.Rptr.2d 334, 988 P.2d 67.) Because “the judicial forum has
significant institutional advantages over arbitration in administering a public injunctive remedy,”
the Broughton court concluded CLRA claims for “public” injunctive relief are not arbitrable
**275  because the injunction's benefit to the public would be frustrated if the remedy were
entrusted to arbitrators. (Id. at pp. 1079-1082, 90 Cal.Rptr.2d 334, 988 P.2d 67.)


Four years later, in Cruz, our Supreme Court extended that same reasoning to claims for “public”
injunctive relief under the UCL. (Cruz, supra, 30 Cal.4th at pp. 315-316, 133 Cal.Rptr.2d 58,
66 P.3d 1157.) The plaintiffs in Cruz alleged PacifiCare had fraudulently induced its customers
to enroll in health care programs while at the same time discouraging primary care physicians
from providing services to enrollees, and they sought injunctive and monetary relief under *751
section 17200, which prohibits unfair business practices, and section 17500, which prohibits untrue
or misleading statements designed to mislead the public. As in Broughton, the Cruz court held
the claims for restitution were arbitrable because any public benefit from that relief would be
“incidental to the private benefits obtained from those bringing the restitutionary or damages
action.” (Id. at p. 318, 133 Cal.Rptr.2d 58, 66 P.3d 1157.) But it found “the request for injunctive
relief [was] clearly for the benefit of health care consumers and the general public” and therefore
not arbitrable. (Id. at p. 315, 133 Cal.Rptr.2d 58, 66 P.3d 1157.)


[10]  [11] These two cases generated what is often called the Broughton-Cruz rule: “[a]greements
to arbitrate claims for public injunctive relief under the CLRA, the UCL, or the false advertising
law are not enforceable in California.” (McGill, supra, 2 Cal.5th at p. 956, 216 Cal.Rptr.3d 627,
393 P.3d 85.) In other words, a plaintiff's claim for “public” injunctive relief under the CLRA or
the UCL must be determined in a judicial forum, not in arbitration.


[12]  [13] Importantly, the Broughton-Cruz rule distinguishes between public injunctive relief and
private injunctive relief, and it only bars arbitration of claims for public injunctive relief. (McGill,
supra, 2 Cal.5th at p. 955, 216 Cal.Rptr.3d 627, 393 P.3d 85; see Cruz, supra, 30 Cal.4th at p.
315, 133 Cal.Rptr.2d 58, 66 P.3d 1157 [declining to decide whether a UCL claim for injunctive
relief designed primarily to rectify individual wrongs is arbitrable]; Broughton, supra, 21 Cal.4th
at p. 1081, fn. 5, 90 Cal.Rptr.2d 334, 988 P.2d 67 [declining to decide whether a CLRA claim for
private injunctive relief is arbitrable].) “[P]ublic injunctive relief under the UCL, the CLRA, and
the false advertising law is relief that has ‘the primary purpose and effect of’ prohibiting unlawful
acts that threaten future injury to the general public. [Citation.] Relief that has the primary purpose
or effect of redressing or preventing injury to an individual plaintiff—or to a group of individuals
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similarly situated to the plaintiff—does not constitute public injunctive relief.” (McGill, supra, 2
Cal.5th at p. 955, 216 Cal.Rptr.3d 627, 393 P.3d 85.)


[14] Because the Broughton-Cruz rule does not apply to claims for private injunctive relief, a
plaintiff's request for private injunctive relief under the UCL is arbitrable, assuming the arbitration
agreement is otherwise valid and enforceable. (Kilgore v. KeyBank, N.A. (9th Cir. 2013) 718
F.3d 1052, 1061 (Kilgore).) In Kilgore, for example, students of a defunct flight school who had
obtained student loans from KeyBank brought a putative class action under the UCL to enjoin
KeyBank from reporting loan defaults to credit agencies and from enforcing notes against them.
(Id. at p. 1056.) The Ninth Circuit found their claims were arbitrable because their claims did “not
fall within [the] purview” of the Broughton-Cruz rule. (Id. at p. 1060.) The **276  court explained
Broughton-Cruz only bars arbitration when the benefits of the requested injunctive relief would
accrue “ ‘to the general public in danger of being victimized by the same deceptive practices as
the plaintiff suffered.’ ” *752  (Ibid. [quoting Broughton].) It then reasoned the students' claim for
injunctive relief did not fall within that “ ‘narrow exception’ ” because the requested relief “plainly
would benefit only the approximately 120 putative class members.” (Id. at p. 1061.) It explained:
“The central premise of Broughton-Cruz is that ‘the judicial forum has significant institutional
advantages over arbitration in administering a public injunctive remedy, which as a consequence
will likely lead to the diminution or frustration of the public benefit if the remedy is entrusted to
arbitrators.’ ” (Ibid.) That concern was “absent” in Kilgore, in large part because “the class affected
by the alleged practices [was] small” so there was “no real prospective benefit to the public at
large from the relief sought.” (Ibid.)


In recent years, several courts have concluded the Federal Arbitration Act (FAA) (9 U.S.C.
§§ 1 et seq.), which mandates the enforcement of certain arbitration agreements, preempts the
Broughton-Cruz restriction on arbitrability. (See, e.g., Ferguson v. Corinthian Colleges, Inc. (9th
Cir. 2013) 733 F.3d 928, 930 [“we conclude that the Broughton-Cruz rule is preempted by the
[FAA]”]; Nelsen v. Legacy Partners Residential, Inc. (2012) 207 Cal.App.4th 1115, 1136, 144
Cal.Rptr.3d 198 [Broughton-Cruz rule “is in conflict with the FAA”]; see also AT&T Mobility LLC
v. Concepcion (2011) 563 U.S. 333, 341, 131 S.Ct. 1740, 179 L.Ed.2d 742 [FAA preempts any
“state law [that] prohibits outright the arbitration of a particular type of claim”].) Our Supreme
Court has not yet weighed in on the FAA preemption issue and in fact declined the opportunity
to do so in 2017. (See McGill, supra, 2 Cal.5th at pp. 953, 954, 956, 216 Cal.Rptr.3d 627, 393
P.3d 85 [after granting review of appellate court's finding that FAA preempted Broughton-Cruz,
court determined Broughton-Cruz was “not at issue in this case” and expressly declined to address
the preemption issue].)


C. Application
[15] We must decide what impact, if any, Broughton-Cruz has on the arbitrability of Clifford's
UCL cause of action, which seeks both injunctive relief and restitution. As noted, the trial



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041397258&pubNum=0007052&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_7052_955&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_955 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041397258&pubNum=0007052&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_7052_955&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_955 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264118&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030337533&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_506_1061&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1061 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030337533&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_506_1061&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1061 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030337533&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030337533&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030337533&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_506_1056&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1056 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264118&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030337533&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_506_1060&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1060 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264118&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030337533&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264118&pubNum=0004040&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030337533&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_506_1061&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1061 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264118&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030337533&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030337533&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030337533&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=9USCAS1&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=9USCAS1&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264118&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031858743&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_506_930&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_930 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031858743&pubNum=0000506&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_506_930&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_930 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264118&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028229505&pubNum=0004041&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_4041_1136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1136 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028229505&pubNum=0004041&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_4041_1136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1136 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264118&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025172541&pubNum=0000780&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_780_341&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_341 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025172541&pubNum=0000780&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_780_341&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_341 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041397258&pubNum=0007052&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_7052_953&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_953 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041397258&pubNum=0007052&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&fi=co_pp_sp_7052_953&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_953 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264118&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264118&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999264118&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003307862&originatingDoc=I0e31f210bef511e9b449da4f1cc0e662&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Clifford v. Quest Software Inc., 38 Cal.App.5th 745 (2019)
251 Cal.Rptr.3d 269, 19 Cal. Daily Op. Serv. 8168, 2019 Daily Journal D.A.R. 7771


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 12


court concluded Cruz renders the entire UCL claim inarbitrable. According to Quest, Clifford's
injunctive relief claim only seeks private injunctive relief, so Broughton-Cruz does not render
his injunctive relief claim inarbitrable. Quest further contends Broughton-Cruz mandates at a
minimum arbitration of Clifford's UCL claim for restitution. Alternatively, Quest argues the FAA
applies and preempts Broughton-Cruz. Clifford contends the injunctive relief portion of his UCL
claim seeks “public” injunctive relief and thus is inarbitrable under Broughton-Cruz, and Quest
waived any argument that the restitution portion of his UCL claim is severable from the inarbitrable
portion of his UCL claim by failing to make that argument below.


*753  We need not decide whether the FAA applies or whether it preempts Broughton-Cruz
because, even if Broughton-Cruz is still viable, it would not bar the arbitration of any portion of
Clifford's UCL claim. As we explain below, Clifford's UCL claim seeks only private injunctive
relief and restitution, and thus does not fall within the purview of Broughton-Cruz's restriction on
the arbitrability of UCL claims for public injunctive relief.


[16] The private nature of Clifford's UCL claim is immediately evident from **277  the face
of his complaint. In describing Quest's alleged acts of unfair competition, Clifford's complaint
repeatedly refers to wage and hour violations directed at Clifford only, such as Quest's “failures to
pay Plaintiff all earned overtime and premium-pay wages,” Quest's failure “to reimburse Plaintiff
for all necessary expenditures or losses incurred by Plaintiff,” Quest's failure “to provide Plaintiff
suitable lockers, closets, or equivalent,” Quest's “underreporting to federal and state authorities
wages earned by Plaintiff,” and Quest's act of “exploiting Plaintiff by taking his labor without
lawful compensation.” (Italics added.) Clifford does not allege Quest directed similar conduct at
other employees, much less the public at large.


Clifford's requests for injunctive relief under the UCL are similarly limited to him as an individual.
He alleges Quest's “unfair business practices entitle Plaintiff to seek preliminary and permanent
injunctive relief, including but not limited to orders that [Quest] account for, disgorge, and restore
to Plaintiff all compensation unlawfully withheld.” (Italics added.) He “further requests that a
receiver be appointed to control and monitor all of the business affairs of [Quest] to ensure
compliance with applicable wage-and[-]hour-laws of the State of California and to ensure that
full restitution is made to Plaintiff of his owed and unpaid compensation.” (Italics added.) Finally,
he “requests that the Court issue a preliminary injunction against [Quest] to prevent [it] from
committing further violations of the Labor Code and the unfair business practices alleged herein.”
The only express beneficiary of Clifford's requested injunctive relief is Clifford, and the only
potential beneficiaries are Quest's current employees, not the public at large.


These allegations confirm Clifford's UCL claim for injunctive relief is private in nature. As our
Supreme Court recently explained, injunctive relief that “primarily ‘resolve[s] a private dispute’
between the parties” and “ ‘rectif[ies] individual wrongs’ ” is private, not public, relief. (McGill,
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supra, 2 Cal.5th at p. 955, 216 Cal.Rptr.3d 627, 393 P.3d 85 [quoting Broughton].) Clifford's UCL
claim does exactly that — it seeks to resolve a private dispute between him and his employer over
his employer's act of allegedly misclassifying him as an exempt employee resulting in several
Labor Code violations. That dispute is inherently distinguishable from the misleading advertising
practices at issue in Broughton and Cruz because those practices directly impacted the public
at large and the *754  public stood to benefit from injunctive relief. Because Clifford's UCL
claim does not seek public injunctive relief, it is not subject to the Broughton-Cruz restriction on
arbitrability of public injunctive relief claims. (Kilgore, supra, 718 F.3d at p. 1061.)


Clifford contends his UCL claim is public in nature because his complaint alleges Quest “reaped
unfair benefit, illegal competitive advantage, and illegal profit at the expense of Plaintiff and
other current and former employees, competitors, and the general public” and “should be made to
disgorge [its] ill-gotten gains and restore such monies to Plaintiff and to those other current and
former employees as restitution.” (Italics added.)


[17] There are several flaws with Clifford's argument. First, the complaint's references to Quest's
other employees appear in the portion of Clifford's UCL claim seeking restitution, not the part
seeking injunctive relief, so it does not render his claim for injunctive relief “public” in nature. Our
review of Clifford's complaint discloses no request for injunctive **278  relief that would impact
the public. Second, even if Clifford's requested injunctive relief would benefit Quest's current
employees, it is not “public” injunctive relief as defined in Broughton and Cruz. As the Supreme
Court recently observed in McGill, “[r]elief that has the primary purpose or effect of redressing
or preventing injury to an individual plaintiff—or to a group of individuals similarly situated to
the plaintiff—does not constitute public injunctive relief” under Broughton-Cruz. (McGill, supra,
2 Cal.5th at p. 955, 216 Cal.Rptr.3d 627, 393 P.3d 85, italics added.)


[18]  [19]  [20] Clifford also contends his intent to add a PAGA claim confirms his UCL claim is
public in nature. This argument is also without merit. First, the record discloses no such amendment
to his complaint. Second, the addition of a PAGA claim would not impact Clifford's existing UCL
claim. PAGA enables an aggrieved employee to bring a representative action on behalf of himself,
other employees, and the state to recover civil penalties for an employer's Labor Code violations.
(Lab. Code, § 2698, et seq.; see Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59
Cal.4th 348, 379, 173 Cal.Rptr.3d 289, 327 P.3d 129.) A PAGA claim may be asserted in the
same complaint as a UCL claim (Lab. Code, § 2699, subd. (g)(2)), but it would be evaluated
independently of the UCL claim. In other words, the addition of a seventh cause of action asserting
a PAGA claim would not change the fact that Clifford's sixth cause of action under the UCL does
not seek public injunctive relief.


[21]  [22] Finally, Clifford cites to his complaint's allegation that he “acts in the public interest by
exposing [Quest's] unfair business practices and seeking *755  injunctive relief to remedy those
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practices” as further evidence his UCL injunctive relief claim is public in nature. (Italics added.)
We are not persuaded. The public certainly has an interest in securing an employer's compliance
with wage and hour laws. (See Dynamex Operations West, Inc. v. Superior Court (2018) 4 Cal.5th
903, 913, 232 Cal.Rptr.3d 1, 416 P.3d 1 [employer that misclassifies workers as independent
contractors would have “unfair competitive advantage ... over competitors that properly classify
similar workers as employees”]; Herr, supra, 109 Cal.App.4th at p. 790, 135 Cal.Rptr.2d 477 [“an
employer which fails to pay overtime wages gains an unfair advantage over its competitors”].) But
that public interest and any incidental benefit to the public from ensuring Quest's compliance with
wage and hour laws do not transform Clifford's private UCL injunctive relief claim into a public
one under the definitions of public and private injunctive relief articulated by our Supreme Court
in Broughton, Cruz, and McGill. Under those definitions, an employee's request for an injunction
requiring his employer to comply with the Labor Code is indisputably private in nature.


To summarize, Clifford's claim for injunctive relief under the UCL falls outside the
Broughton-Cruz restriction on arbitrability because Clifford only seeks private injunctive relief,
not “public” injunctive relief as defined in Broughton, Cruz, and McGill. The portion of his UCL
claim seeking injunctive relief therefore is arbitrable, even if Broughton-Cruz remains good law
and is not preempted by the FAA (a point we do not decide here).


The portion of Clifford's UCL claim seeking restitution is also arbitrable because the
Broughton-Cruz bar on arbitrability only applies to claims for public injunctive relief, not to UCL
claims for restitution. (Cruz, supra, 30 Cal.4th at pp. 318, 320, 133 Cal.Rptr.2d 58, 66 P.3d 1157.)


**279  Accordingly, Clifford's entire UCL claim is subject to arbitration along with his other
causes of action.


III. DISPOSITION


We reverse the portion of the trial court's order denying Quest's motion to compel arbitration of
Clifford's sixth cause of action and staying the prosecution of that cause of action pending the
completion of the arbitration. The court is directed to compel Clifford to arbitrate the sixth cause
of action. The order *756  is otherwise affirmed. Quest shall recover its costs on appeal. (Cal.
Rules of Court, rule 8.278(a)(1).)


O'Leary, P. J. and Goethals, J., concurred.
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23 Cal.4th 163, 999 P.2d 706, 96 Cal.Rptr.2d 518, 00 Cal.
Daily Op. Serv. 4382, 2000 Daily Journal D.A.R. 5885


Supreme Court of California


ROSALBA CORTEZ, Plaintiff and Appellant,
v.


PUROLATOR AIR FILTRATION PRODUCTS COMPANY, Defendant and Appellant.


No. S071934.
June 5, 2000.


SUMMARY


A former employee brought an action against her former employer for failure to pay overtime
wages. Plaintiff sought overtime pay that had accrued as a result of the failure of defendant's
predecessor company to comply with certain regulations when it changed its workers' weekly
schedules from five 8-hour days to four 10-hour or longer days. In addition to her individual cause
of action, plaintiff prosecuted an Unfair Competition Law (UCL) (Bus. & Prof. Code, § 17200 et
seq.) claim for unfair business practices seeking restitution of the overtime wages withheld from
her and the other employees. Plaintiff prevailed on her individual cause of action, since defendant
was unable to provide adequate documentation that the employees had agreed to a schedule that
excepted the company from the requirement of paying overtime after eight hours in one day, and the
trial court awarded her attorney fees. However, the court denied her request for restitution, finding
that, since injunctive relief was not appropriate, restitution was unavailable. (Superior Court of
Sonoma County, No. 206318, Mark Tansil, Judge.) The Court of Appeal, First Dist., Div. Two,
Nos. A075456 and A078523, reversed the trial court's judgment insofar as it denied relief on the
UCL cause of action, and otherwise affirmed.


The Supreme Court affirmed the judgment of the Court of Appeal and remanded the matter.
The court held that Bus. & Prof. Code, § 17203 (court may make any order necessary to restore
money or property to any person from whom it was obtained through unfair business practice),
authorizes an order compelling a defendant to pay unlawfully withheld wages as a restitutionary
remedy in a UCL action. In this case, disgorgement to a fluid recovery fund of all profits defendant
may have earned by withholding overtime wages was not permitted, in light of the holding in a
companion case that the UCL does not authorize fluid recovery in a representative UCL action.
However, defendant could properly be compelled to restore unpaid wages to its employees and
former employees. The order was not one for payment of damages, which are not available under
*164  Bus. & Prof. Code, § 17203. Rather, once earned, the unpaid wages became property to
which the employees were entitled. Failure to promptly pay those wages was unlawful and thus
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an unfair business practice. (Opinion by Baxter, J., with George, C. J., Mosk, Kennard, Chin and
Brown, JJ., concurring. Concurring opinion by Werdegar, J. (see p. 181).)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Unfair Competition § 10--Actions--Damages and Injunctive Relief-- Availability of Damages.
An action under the unfair competition law (Bus. & Prof. Code, § 17200 et seq.) is an equitable
action by means of which a plaintiff may recover money or property obtained from the plaintiff
or persons represented by the plaintiff through unfair or unlawful business practices. It is not an
all-purpose substitute for a tort or contract action. Damages are not available under Bus. & Prof.
Code, § 17203, which expressly authorizes orders necessary to restore money or property to any
person from whom the money or property was obtained through an unfair business practice.


(2)
Unfair Competition § 10--Actions--Remedies--Unfair Business Practices-- Recoverability of
Unlawfully Withheld Wages as Restitution:Labor § 11--Wages.
In a former employee's action against her former employer seeking overtime pay that had accrued
as a result of the employer's predecessor's failure to comply with certain regulations when it
changed its workers' weekly schedules from five 8-hour days to four 10-hour or longer days,
the trial court erred in denying plaintiff and the other employees restitution under the unfair
competition law (UCL) (Bus. & Prof. Code, § 17200 et seq.). Bus. & Prof. Code, § 17203 (court
may make any order necessary to restore money or property to any person from whom it was
obtained through unfair business practice), authorizes an order compelling a defendant to pay
unlawfully withheld wages as a restitutionary remedy in a UCL action. Such unlawfully withheld
wages are property of the employee within the meaning of the UCL. An order that a business pay
an employee unlawfully withheld wages is consistent with the legislative intent underlying the
provision in the statute authorizing any orders necessary to restore to a person money or property
acquired by means of an unfair business practice. In this case, disgorgement to a fluid recovery
fund of all profits defendant may have earned by withholding overtime wages was not permitted,
in light of the holding in a companion case that the *165  UCL does not authorize fluid recovery in
a representative UCL action. However, defendant could properly be compelled to restore unpaid
wages to its employees and former employees. The order was not one for payment of damages,
which are not available under Bus. & Prof. Code, § 17203. Rather, once earned, the unpaid wages
became property to which the employees were entitled. Failure to promptly pay those wages was
unlawful and thus an unfair business practice.
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[See 2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency and Employment, § 314; 11 Witkin,
Summary of Cal. Law (9th ed. 1990) Equity, § 93 et seq.]


(3)
Unfair Competition § 8--Actions--Limitations Period.
Any cause of action under the unfair competition law (Bus. & Prof. Code, § 17200 et seq.) is
subject to the four-year limitations period created by Bus. & Prof. Code, § 17208.


(4)
Statutes § 28--Construction--Language.
When statutory language is clear, judicial construction is neither necessary nor proper.


(5)
Unfair Competition § 10--Actions--Remedies--Nature and Purpose-- Equitable Defenses--
Discretion of Court.
Equitable defenses may not be asserted to wholly defeat an unfair competition law (UCL) (Bus.
& Prof. Code, § 17200 et seq.) cause of action, since such actions arise out of unlawful conduct.
UCL remedies are cumulative to remedies available under other laws and, as Bus. & Prof. Code,
§ 17203, indicates, have an independent purpose-deterrence of and restitution for unfair business
practices. Therefore, what would otherwise be equitable defenses may be considered by the court
when the court exercises its discretion over which, if any, remedies authorized by § 17203 should
be awarded. Section 17203 does not mandate restitutionary or injunctive relief when an unfair
business practice has been shown. Rather, it provides that the court may make such orders or
judgments as may be necessary to prevent the use or employment of any practice that constitutes
unfair competition or to restore money or property. That is a grant of broad equitable power. In
addition to those defenses that might be asserted to a charge of violation of the statute that underlies
a UCL action, a UCL defendant may assert equitable considerations. In deciding whether to grant
the remedy or remedies sought by a UCL plaintiff, the court must consider the equities between
the parties, to ensure an equitable result.


(6)
Unfair Competition § 3--Unfair Competition Law--Unfair Business Practices--Strict Liability for
Property or Monetary Losses.
*166  Normally, in an action under the unfair competition law (UCL) ( Bus. & Prof. Code, §
17200 et seq.), the plaintiff need not show that the defendant intended to injure anyone through
its unfair or unlawful conduct. The UCL imposes strict liability when property or monetary losses
are occasioned by conduct that constitutes an unfair business practice.
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BAXTER, J.


In this matter, a companion to Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th
116 [96 Cal.Rptr.2d 485, 999 P.2d 718] (Kraus), we address additional issues arising out of a
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representative action brought under the unfair competition law (UCL). (Bus. & Prof. Code, §
17200 et seq.) 1  Defendant and petitioner Purolator Air Filtration Products Company (Purolator)
contends, as did the defendants in Kraus, that failure to certify this action as a class action denied
it due process. It also argues that the Court of Appeal erred in holding that an order to disgorge
the benefit of failing to pay statutorily mandated overtime wages is a monetary remedy *168
authorized by section 17203, 2  that equitable defenses may not be asserted in a UCL action for
unpaid wages, and that the four-year statute of limitations of section 17208 3  governs, rather than
the three-year period of limitations of Code of Civil Procedure section 338, subdivision (a), that
would otherwise apply in an action to recover unpaid overtime brought pursuant to Labor Code
section 1194.


1 Unless otherwise indicated, all statutory references are to the Business and Professions Code.


2 Cortez asks that the court take judicial notice of the 1994 action, Facet Enterprises v.
Servodyne Corporation (Super. Ct. Sonoma County, 1994, No. 209417), in which Purolator
seeks equitable indemnity for any losses it might suffer in the instant case. Purolator opposes
the request, advising that the action is on file in the Sonoma County Superior Court and
asserting (correctly) that the action is irrelevant to the issues in this case. The request is
denied for that reason.
Cortez also asks that we take judicial notice of legislative rejection of a proposed one-year
statute of limitation when section 17208 was adopted. We need not consider that legislative
history as the statute is not ambiguous. We nonetheless grant the request.
Amicus curiae United Services Automobile Association requests judicial notice of the
amicus curiae brief addressing the due process issues that it filed in Kraus. This request is
also granted.
Amicus curiae State Farm Mutual Automobile Insurance Company asks that we take judicial
notice of what it describes as a summary of relevant provisions of legislative amendments
to the UCL. This “summary” is a document prepared by State Farm and is not subject to
judicial notice. Amicus curiae also asks that we take judicial notice of the actual text of
the amendments, attaching photocopies of parts of West's and Deering's annotated codes in
which the code sections and history appear. Judicial notice of these materials is unnecessary.
Finally, State Farm asks that we take judicial notice of two articles from the January and
July 1933 issues of Western Advertising magazine, which it asserts may appropriately be
judicially noticed as legislative history. Inasmuch as there is no indication that these articles
were considered by the Legislature, judicial notice for that purpose is not warranted. The
request for judicial notice is therefore denied in its entirety.


3 Section 17208: “Any action to enforce any cause of action pursuant to this chapter shall be
commenced within four years after the cause of action accrued....”
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Consistent with our conclusion in Kraus, supra, 23 Cal.4th 116, that the UCL does not authorize
fluid recovery in a representative UCL action, we conclude here that, while disgorgement to a
fluid recovery fund of all profit defendant may have earned by withholding overtime wages is
not permitted, defendant may be compelled to restore unpaid wages to its employees and former
employees. Once earned, those unpaid wages became property to which the employees were
entitled. Failure to promptly pay those wages was unlawful and thus an unfair business practice.
Section 17203 expressly authorizes orders necessary to restore money or property to any person in
interest from whom the money or property has been obtained through an unfair business practice.


We also conclude that, while the Court of Appeal correctly rejected defendant's statute of
limitations claim, equitable considerations may guide the court in fashioning the appropriate
remedy in a UCL action. *169


We shall, therefore, affirm the judgment of the Court of Appeal as modified to direct the trial court
to proceed in conformity with these conclusions.


I. Background
On November 2, 1993, plaintiff Rosalba Cortez filed an action “on behalf of herself and the general
public” denominated a “Complaint for Restitution, Penalties, and Attorney's Fees for Failure to
Pay Overtime Wages. (Bus. & Prof. Code, § 17200; Lab. Code, §§ 1194, 1198.)” The complaint
alleged in substance that plaintiff had been a production worker at the Santa Rosa plant operated
by defendant's predecessor in interest Servodyne Corporation from June 20, 1990, until May 11,
1993. Throughout that time plaintiff and other manufacturing workers at the plant worked four
consecutive 10-hour or longer days per week. The first cause of action, “Unfair Business Practices-
Failure to Pay Overtime,” alleged that an applicable Industrial Welfare Commission wage order
mandated payment of overtime of one and one-half the regular rate of pay for hours worked in
excess of eight hours in a workday and double the rate of pay for hours worked in excess of 12
hours a day, and that she and the other production workers suffered a loss of wages in the amount of
that overtime pay that was not paid to them. This cause of action also alleged that defendant failed
to pay overtime wages promptly on termination of the employees as mandated by Labor Code
section 203. These omissions were alleged to constitute an unfair business practice proscribed by
section 17200. 4


4 Section 17200: “As used in this chapter, unfair competition shall mean and include any
unlawful, unfair or fraudulent business act or practice and unfair, deceptive, untrue or
misleading advertising and any act prohibited by Chapter 1 (commencing with Section
17500) of Part 3 of Division 7 of the Business and Professions Code.”
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The second cause of action, “Failure to Pay Overtime,” apparently one under Labor Code section
1194, 5  alleged that defendant had failed to pay overtime wages to plaintiff, and sought both those
wages and a Labor Code section 203 6  penalty for failure to pay those wages at the time of her
termination. *170


5 Labor Code section 1194: “(a) Notwithstanding any agreement to work for a lesser wage, any
employee receiving less than the legal minimum wage or the legal overtime compensation
applicable to the employee is entitled to recover in a civil action the unpaid balance of the
full amount of this minimum wage or overtime compensation, including interest thereon,
reasonable attorney's fees, and costs of suit.”


6 At the time of this action Labor Code section 203 provided: “If an employer willfully fails to
pay, without abatement or reduction, in accordance with Sections 201, 201.5, and 202, any
wages of an employee who is discharged or who quits, the wages of such employees shall
continue as a penalty from the due date thereof at the same rate until paid or until an action
therefor is commenced; but such wages shall not continue for more than 30 days.... [¶] Suit
may be filed for such penalties at any time before the expiration of the statute of limitations
on an action for the wages from which the penalties arise.” (Stats. 1975, ch. 43, § 1, p. 75.)


Plaintiff sought restitution to her and the other employees of the unpaid overtime pursuant to
section 17203, with interest, and waiting time penalties for the alleged violations of Labor Code
section 203. She also sought injunctive relief in the form of an order requiring defendant to give
notice to persons to whom restitution was owing of the means by which to file for restitution,
the disgorgement of unpaid overtime wages which could not be restored directly to the persons
to whom they were owed, attorney fees, and costs of suit. As an affirmative defense, Purolator
asserted the failure of plaintiff to bring the action as a class action, but did not raise that issue again
until it moved unsuccessfully to strike the first cause of action.


Following a nonjury trial the court found that defendant had failed to meet its burden of
demonstrating that it was exempt from the applicable wage order by virtue of an employee
ratification of the four-day 10-hour workweek. The court therefore awarded plaintiff the overtime
pay, interest, and penalty she sought on her own behalf. It denied the requested injunction, however,
finding that defendant had believed in good faith it was exempt and had immediately abandoned
the four-day schedule when it learned otherwise. 7  There being no threat of a repeated violation, an
injunction was not warranted. The court then ruled that it was without power to order restitution on
behalf of other, absent, employees because that relief could only be ancillary to injunctive relief.
Judgment was entered accordingly. Plaintiff appealed from the judgment insofar as it denied relief
on her UCL cause of action on behalf of other employees. Defendant appealed from the judgment
insofar as it granted relief to plaintiff on her individual cause of action.
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7 Evidence was offered that the 10-hour four-day practice was in place when defendant
Purolator acquired the plant from Servodyne in 1988. While there was also evidence that
the employees had been polled and were in favor of changing to the 10-hour four-day week
when this action was filed, no written record of employee ratification of the work hours
could be located.


After the superior court judgment was rendered, but before the appeal was heard, this court held,
in ABC Internat. Traders, Inc. v. Matsushita Electric Corp. (1997) 14 Cal.4th 1247, 1271 [61
Cal.Rptr.2d 112, 931 P.2d 290] (ABC Internat. Traders), that section 17203 authorizes an order
for restitution regardless of whether an injunction to prohibit future violations issues. Defendant
acknowledged that the trial court's basis for denying relief to plaintiff on the UCL cause of action
was inconsistent with ABC Internat. *171  Traders. As pertinent here, however, it argued that
the judgment denying relief should be affirmed nonetheless because plaintiff lacked standing to
seek restitution on behalf of the other employees and a judgment ordering payment of the unpaid
overtime wages would award damages, not restitution.


The Court of Appeal assumed that Purolator raised the class certification issue in a timely manner.
Relying on Bronco Wine Co. v. Frank A. Logoluso Farms (1989) 214 Cal.App.3d 699 [262
Cal.Rptr. 899], defendant argued in support of its standing claim that the action had to be brought
as a class action. The Court of Appeal rejected that argument. It held that no due process concerns
were implicated by use of the UCL procedure in this case because the trial court had before it
the identity of all the workers, the hours worked, wages paid, and the amount of overtime paid
to them. Purolator had the opportunity to offer evidence on who was owed backpay and was not
denied the opportunity to be heard. Since the statute of limitations had run, there was no possibility
that nonparties would pursue their own remedies against Purolator. For that reason, and because
Purolator failed to demonstrate that a class action would have been advantageous, the trial court
did not err in refusing to require a class action.


Defendant's argument that unpaid wages are damages that are not available in a UCL action was
also rejected. The Court of Appeal majority reasoned that plaintiff was not seeking compensation
for an injury the employees had sustained, which would have constituted damages. She was
claiming that defendant profited from breaking the law, and sought disgorgement of the unlawfully
obtained benefit. The amount of unpaid wages was simply the measure of the wrongful benefit
to the employer, not damages. Because disgorgement would restore the employees to the position
in which they would have been were it not for the employer's illegal conduct, the remedy was
equitable in nature and recoverable under section 17203 in a UCL action. The court declined to
apply Californians for Population Stabilization v. Hewlett-Packard Co. (1997) 58 Cal.App.4th
273 [67 Cal.Rptr.2d 621], or Tippett v. Terich (1995) 37 Cal.App.4th 1517, 1537 [44 Cal.Rptr.2d
862], both of which held that unpaid wages are damages that are not recoverable in a section 17200
action. Neither opinion, this Court of Appeal majority explained, provided any analysis to support
the conclusion that unpaid wages may not be recovered in a UCL action. The conclusion, the Court
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of Appeal reasoned, conflicted with federal authority (Teamsters v. Terry (1990) 494 U.S. 558, 570
[110 S.Ct. 1339, 1347, 108 L.Ed.2d 519]) *172  which held that a remedy is not solely a legal
remedy simply because a monetary award is sought. 8


8 The question in Teamsters v. Terry, supra, 494 U.S. 558, was whether plaintiffs, who sought
compensatory damages for lost wages and health benefits, in a duty of fair representation suit
against a union, were entitled to a jury trial. The court held that compensatory damages are
legal relief, that although damages may be equitable when they are restitutionary in an action
for disgorgement of improper profits the relief sought in that case was not restitutionary
because the backpay was not money wrongfully held by the union, and that Congress had not
made backpay a form of equitable relief as it had done under title VII of the Civil Rights Act
of 1964. (42 U.S.C. § 2000e et seq.) In reaching its conclusion that the plaintiffs sought a legal
remedy, the court said in passing: “This Court has not ... held that 'any award of monetary
relief must necessarily be ”legal“ relief.' ” (494 U.S. at p. 570 [110 S.Ct. at p. 1342].)
The question in this case is not a Seventh Amendment issue or the abstract question of
whether legal or equitable relief is sought, however. The question is whether an order
awarding unpaid wages is authorized by the UCL.


Concurring reluctantly in the majority opinion, Acting Presiding Justice Haerle expressed concern
that the court had departed from the traditional distinction between restitution and damages. He
concurred nonetheless in the belief that this court had expanded the concept of restitution in ABC
Internat. Traders.


The Court of Appeal therefore reversed the judgment of the superior court insofar as it denied
relief on the UCL cause of action. This court granted defendant's petition for review to consider
defendant's claims that (1) an award of restitution to persons who are not parties to the action in
a representative UCL action by a private individual is constitutionally impermissible unless the
action is certified as a class action, and (2) that a UCL judgment for disgorgement of unpaid wages
awards damages, not restitution, and for that reason is not authorized by section 17203.


Our decision in Kraus, supra, 23 Cal.4th 116, is dispositive of defendant's first claim. Fluid
recovery is not authorized in a UCL action that is not certified as a class action. For that reason the
trial court may not make an order for disgorgement of all benefits defendant may have received
from failing to pay overtime wages. It may only order restitution to persons from whom money or
property has been unfairly or unlawfully obtained. Thus, if wages are property subject to a UCL
restitutionary order, the court may order payment to the employees of any overtime pay they did
not receive during the applicable time period. We therefore address defendant's arguments that an
award of backpay is not a monetary remedy authorized by the UCL, the statute of limitations issue,
and the equitable defenses question. *173
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II. Discussion


A. Unlawfully withheld wages may be recovered as restitution in a UCL action.
Section 17203, under the authority of which a restitutionary order may be made, provides: “Any
person who engages, has engaged, or proposes to engage in unfair competition may be enjoined
in any court of competent jurisdiction. The court may make such orders or judgments, including
the appointment of a receiver, as may be necessary to prevent the use or employment by any
person of any practice which constitutes unfair competition, as defined in this chapter, or as may
be necessary to restore to any person in interest any money or property, real or personal, which
may have been acquired by means of such unfair competition.” (Italics added.)


(1) A UCL action is an equitable action by means of which a plaintiff may recover money
or property obtained from the plaintiff or persons represented by the plaintiff through unfair
or unlawful business practices. It is not an all-purpose substitute for a tort or contract action.
“[D]amages are not available under section 17203. (Dean Witter Reynolds, Inc. v. Superior Court
(1989) 211 Cal.App.3d 758, 774 [259 Cal.Rptr. 789]; Industrial Indemnity Co. v. Superior Court
(1989) 209 Cal.App.3d 1093, 1095-1097 [257 Cal.Rptr. 655]; 11 Witkin, Summary of Cal. Law
(9th ed. 1990) Equity, § 95, p. 776; see also Chern v. Bank of America (1976) 15 Cal.3d 866,
875 [127 Cal.Rptr. 110, 544 P.2d 1310] [interpreting the nearly identical language of section
17535].)” (Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1266 [10 Cal.Rptr.2d 538,
833 P.2d 545] (Bank of the West).)


In Dean Witter Reynolds, Inc. v. Superior Court, supra, 211 Cal.App.3d 758, 774, on which Bank
of the West relied in part, the Court of Appeal, after considering the history of the amendment to
section 17535, explained its conclusion that compensatory damages are not available in a UCL
action: “We believe this interpretation is consistent with the legislative history of congruent 1972
amendments to the false advertising law. Both Senate and Assembly sources indicate that the
Legislature was concerned to affirm the 'general equity power' of the courts, particularly the power
to order restitution. (Assem. Com. on Judiciary, Analysis of Assem. Bill No. 1763 (1972 Reg.
Sess.) May 1, 1972; see Sen. Com. on Judiciary, Analysis of Assem. Bill No. 1763 (1972 Reg.
Sess.) undated.) The exclusion of claims for compensatory damages is also consistent with the
overarching legislative concern to provide a streamlined procedure for the prevention of ongoing
or *174  threatened acts of unfair competition. To permit individual claims for compensatory
damages to be pursued as part of such a procedure would tend to thwart this objective by requiring
the court to deal with a variety of damage issues of a higher order of complexity.”


(2) Plaintiff contends that a court of equity may award sums that should have been paid in wages
as restitution. Defendant argues strenuously that unpaid wages in any form are damages and the
court lacks power to award them in a UCL action.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CABPS17203&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17203&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=211CAAPP3D758&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_226_774&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_774 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=211CAAPP3D758&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_226_774&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_774 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989094462&pubNum=227&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=209CAAPP3D1093&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_226_1095&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1095 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=209CAAPP3D1093&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_226_1095&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1095 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989058873&pubNum=227&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305881840&pubNum=0155658&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305881840&pubNum=0155658&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=15CALIF3D866&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_233_875&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_875 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=15CALIF3D866&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_233_875&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_875 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976112599&pubNum=661&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=2CAL4TH1254&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_4040_1266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1266 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=661&cite=833PC2D545&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=661&cite=833PC2D545&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=211CAAPP3D758&originatingDoc=Icc5e3c40fab611d9b386b232635db992&refType=RP&fi=co_pp_sp_226_774&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_774 





Cortez v. Purolator Air Filtration Products Co., 23 Cal.4th 163 (2000)
999 P.2d 706, 96 Cal.Rptr.2d 518, 00 Cal. Daily Op. Serv. 4382...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 11


Civil Code section 3281 defines “damages”: “Every person who suffers detriment from the
unlawful act or omission of another, may recover from the person in fault a compensation therefor
in money, which is called damages.” Under this definition unpaid wages might be recovered
as damages in a civil suit for breach of contract or one premised on fraud or misrepresentation
theories. It does not follow, however, that when the failure to pay wages violates the Labor Code
and therefore constitutes an unfair business practice the wages owed may not be recovered as
restitution in a UCL action.


“Damages,” as that term is used to describe monetary awards, may include a restitutionary element,
but when the concepts overlap, the latter is easily identifiable. Damages for fraud are an example.
In a fraud action the court may award as damages money fraudulently taken from the plaintiff. Civil
Code section 3343, subdivision (a), provides: “One defrauded in the purchase, sale or exchange
of property is entitled to recover the difference between the actual value of that with which the
defrauded person parted and the actual value of that which he received, together with any additional
damage arising from the particular transaction ....” Thus, while the award of damages may be
greater than the sum fraudulently acquired from the plaintiff, the award includes an element of
restitution—the return of the excess of what the plaintiff gave the defendant over the value of
what the plaintiff received. To that extent the award of damages literally includes restitution. By
contrast, a damages award in a negligence action in tort may include monetary compensation for
lost wages, pain and suffering, physical injury, and property damage. (Civ. Code, § 3333.) That
damage award would not include an element of restitution.


As Justice Haerle observed, this court has held that wrongfully withheld salary payments are
“damages” under Civil Code section 3281 et seq. (Olson v. Cory (1983) 35 Cal.3d 390, 402 [197
Cal.Rptr. 843, 673 P.2d 720] [back salary and pension payments are damages on which Civ. Code,
§ 3287 authorizes interest]; *175  Sanders v. City of Los Angeles (1970) 3 Cal.3d 252, 262-263
[90 Cal.Rptr. 169, 475 P.2d 201] [action to recover retroactive pay increases is action for damages
within meaning of Civ. Code, § 3287]; Benson v. City of Los Angeles (1963) 60 Cal.2d 355,
365-366 [33 Cal.Rptr. 257, 384 P.2d 649] [pension benefits sought in action for breach of contract
are damages on which prejudgment interest is payable under Civ. Code, § 3287].) None of those
decisions arose out of a UCL action, however. Whether those payments might also constitute
restitution or whether the court could order such payment in the exercise of its equitable power
in a UCL action was not in issue.


Both Californians for Population Stabilization v. Hewlett-Packard Co., supra, 58 Cal.App.4th
273, and Tippett v. Terich, supra, 37 Cal.App.4th 1517, did consider UCL issues, and each
concluded that unpaid wages may not be recovered in a UCL action. In Californians for Population
Stabilization v. Hewlett-Packard Co., the question was whether attorney fees could be awarded to
counsel for defendant, the prevailing party in the UCL action, under Labor Code section 218.5,
which authorizes fees in actions brought for nonpayment of wages. The court concluded that
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fees were not available because the action was for unfair competition and did not seek unpaid
wages or benefits. The court then stated: “Indeed, unpaid wages are economic damages which are
unavailable in a section 17200 action. (Heller v. Norcal Mutual Ins. Co. (1994) 8 Cal.4th 30, 45
[32 Cal.Rptr.2d 200, 876 P.2d 999]; Bank of the West v. Superior Court[, supra,] 2 Cal.4th 1254,
1266.)” (Californians for Population Stabilization v. Hewlett-Packard Co., supra, 58 Cal.App.4th
at p. 295.) In Tippett v. Terich, supra, 37 Cal.App.4th 1517, the court held that a UCL action was
not available to a plaintiff who sought to compel payment of prevailing wages. “The cause of
action does not support a claim for damages based on the difference between the wages paid and
the prevailing wage. (Bank of the West v. Superior Court, supra, 2 Cal.4th 1254, 1266; People v.
Thomas Shelton Powers, M.D., Inc. (1992) 2 Cal.App.4th 330, 339-344 [3 Cal.Rptr.2d 34]; Dean
Witter Reynolds, Inc. v. Superior Court[, supra], 211 Cal.App.3d 758, 774 ....)” (Id. at p. 1537.)


Bank of the West, supra, 2 Cal.4th 1254, is not dispositive of the status of wages for purposes
of UCL recovery. There we considered only whether a restitutionary UCL award for advertising
injury due to unfair competition was a form of damages covered by the bank's comprehensive
general liability insurance policy. We concluded that, while an award of damages for wrongful
competition might be insurable, an award for a statutory violation, which could only be punitive
or restitutionary, was not. (Id. at p. 1266.)


Plaintiff concedes that backpay awards may be “damages” under Civil Code section 3281. She
contends that the court may, nonetheless, order *176  disgorgement of the amount owed in
backpay as a “restitutionary remedy” under section 17203. She does not address the meaning
of “restore to any person in interest any money or property” as used in section 17203, arguing
in substance that whether unpaid wages are damages is irrelevant because there is no express
provision in the UCL precluding application of UCL remedies to wage violations or to claims
that might also support an action at law for damages. In plaintiff's view, the only question is
whether restitution may be ordered because it meets the historic purpose of restitution in equity
—to preclude unjust enrichment and, with disgorgement, as a favored remedy that is necessary to
protect the public and carry out public policy.


The Court of Appeal majority reasoned that an order for disgorgement of the benefit defendant
received by withholding overtime pay, a benefit measured by the amount of that pay, was not an
award of damages. It was instead a restitutionary remedy that could be fashioned by the court in
the exercise of its equitable power. It followed that disgorgement of benefits a defendant enjoyed
as a result of acts of unfair competition was an available remedy. Plaintiff echoes that reasoning
here, arguing that restitution and disgorgement are available remedies because they are within the
court's equitable powers and are necessary to protect the public from unlawful business practices. 9


9 Identification of the laudable purpose of a statute alone is insufficient to construe the
language of the statute. “To reason from the evils against which the statute is aimed in order
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to determine the scope of the statute while ignoring the language itself of the statute is to
elevate substance over necessary form. The language in which the statute is cast confines
and channels its purpose. Without due attention to the statutory terms, the statute becomes
an open charter, a hunting license to be used where any prosecutor, plaintiff and judge sees
an evil encompassed by the statutes' purpose. To the contrary, statutory interpretation must
start with the words that define and cabin its laudable purposes.” (Delta v. Humane Soc. of
U.S., Inc. (9th Cir. 1995) 50 F.3d 710, 713.)


The Court of Appeal and plaintiff assume that disgorgement of benefits is a remedy available
in a representative UCL action. For that reason they have not considered whether section 17203
authorizes an order compelling a defendant to pay back wages as a restitutionary remedy. We
conclude that it does and therefore need not consider whether the order might be proper under the
UCL on a disgorgement of benefit theory.


Section 17203 authorizes the court to fashion remedies to prevent, deter, and compensate for
unfair business practices. In addition to injunctions, it authorizes orders that are necessary to
prevent practices that constitute unfair competition and to make “orders or judgments ... as may be
necessary to restore” to persons in interest any money or property acquired by unfair competition.
(Ibid.) *177


In People v. Superior Court [(Jayhill)] (1973) 9 Cal.3d 283, 286 [107 Cal.Rptr. 192, 507 P.2d 1400,
55 A.L.R.3d 191] (Jayhill), we held that the court had inherent equitable power to order restitution
of money acquired through deceptive advertising. In both Fletcher v. Security Pacific National
Bank (1979) 23 Cal.3d 442, 452 [153 Cal.Rptr. 28, 591 P.2d 51] (Fletcher), and Jayhill, the remedy
we approved was literally restoration of money, the return of money acquired from an individual to
that individual. In Jayhill the Attorney General sought an order that customers who were victims
of a fraudulent sales presentation be afforded the opportunity to rescind an ensuing contract and
obtain a refund. (Jayhill, supra, 9 Cal.3d at p. 286.) In Fletcher the court held that under section
17535, 10  the trial court had the power to order restitution of money, collected through excess
interest charges, to the persons from whom it had been collected even absent individualized proof
that the claimant lacked knowledge of the overcharge when the transaction occurred. In that context
we also said that “[a] court of equity may exercise its full range of powers 'in order to accomplish
complete justice between the parties, restoring if necessary the status quo ante as nearly as may
be achieved.' ” (Fletcher, supra, 23 Cal.3d at p. 452.)


10 Section 17535, which creates remedies for false and misleading advertising, provides in
pertinent part: “The court may make such orders or judgments, including the appointment of
a receiver, as may be necessary to prevent the use or employment by any person, corporation,
firm, partnership, joint stock company, or any other association or organization of any
practices which violate this chapter, or which may be necessary to restore to any person in
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interest any money or property, real or personal, which may have been acquired by means
of any practice in this chapter declared to be unlawful.”
The restitutionary remedies of section 17203 and 17535, on which section 17203 is patterned,
are identical and are construed in the same manner. (See Bank of the West, supra, 2 Cal.4th
at p. 1266.)


The object of the restitution order in each case was money that once had been in the possession
of the person to whom it was to be restored. The status quo ante to be achieved by the restitution
order was to again place the victim in possession of that money. Section 17535 thus confirmed the
equitable power of the court, recognized in Jayhill, to order restoration of money to the victim.
The power it confirms, however, is only a power to order the defendant “ 'to restore to any person
in interest any money or property, real or personal, which may have been acquired by means of
any [unlawful] practice.' ” (Jayhill, supra, 9 Cal.3d at p. 287, fn. 1.)


We conclude that orders for payment of wages unlawfully withheld from an employee are also a
restitutionary remedy authorized by section 17203. The employer has acquired the money to be
paid by means of an unlawful practice that constitutes unfair competition as defined by section
17200. The employee is, quite obviously, a “person in interest” (§ 17203) to whom that *178
money may be restored. The concept of restoration or restitution, as used in the UCL, is not
limited only to the return of money or property that was once in the possession of that person. The
commonly understood meaning of “restore” includes a return of property to a person from whom
it was acquired (see Webster's New Internat. Dict. (2d ed. 1958) p. 2125), but earned wages that
are due and payable pursuant to section 200 et seq. of the Labor Code are as much the property of
the employee who has given his or her labor to the employer in exchange for that property as is
property a person surrenders through an unfair business practice. An order that earned wages be
paid is therefore a restitutionary remedy authorized by the UCL. The order is not one for payment
of damages. The Court of Appeal concluded that a claim for wages owed is not a damage claim in
holding that claims for wages earned but not paid are not damage claims subject to the claim filing
requirement of Government Code section 905 in Loehr v. Ventura County Community College Dist.
(1983) 147 Cal.App.3d 1071, 1080 [195 Cal.Rptr. 576] (“Earned but unpaid salary or wages are
vested property rights, claims for which may not be properly characterized as actions for monetary
damages.”). Because equity regards that which ought to have been done as done (Civ. Code, §
3529), and thus recognizes equitable conversion (Parr-Richmond Industrial Corp. v. Boyd (1954)
43 Cal.2d 157, 165-166 [272 P.2d 16]), we also conclude that unlawfully withheld wages are
property of the employee within the contemplation of the UCL. Our conclusion that these wages
may be the subject of a restitutionary order under section 17203 is consistent with our recognition
in Walnut Creek Manor v. Fair Employment & Housing Com. (1991) 54 Cal.3d 245, 263 [284
Cal.Rptr. 718, 814 P.2d 704], that restitutionary awards encompass quantifiable sums one person
owes to another, and with that of the United States Supreme Court in Curtis v. Loether (1974) 415
U.S. 189, 197 [94 S.Ct. 1005, 1010, 39 L.Ed.2d 260], that backpay may be a form of restitution.
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We are satisfied therefore, that an order that a business pay to an employee wages unlawfully
withheld is consistent with the legislative intent underlying the authorization in section 17203 for
orders necessary to restore to a person in interest money or property acquired by means of an
unfair business practice.


B. Statute of limitations.
Section 17208 is clear. It provides that “[a]ny action to enforce any cause of action under this
chapter shall be commenced within four years after the cause of action accrued.” (Italics added.)
We recognize that any business act or practice that violates the Labor Code through failure to
pay wages is, by definition (§ 17200), an unfair business practice. It follows that an action to
*179  recover wages that might be barred if brought pursuant to Labor Code section 1194 still
may be pursued as a UCL action seeking restitution pursuant to section 17203 if the failure to
pay constitutes a business practice. Nonetheless, the language of section 17208 admits of no
exceptions. (3) Any action on any UCL cause of action is subject to the four-year period of
limitations created by that section.


(4) When statutory language is clear, judicial construction is neither necessary nor proper.
(Diamond Multimedia Systems, Inc. v. Superior Court (1999) 19 Cal.4th 1036, 1047 [80
Cal.Rptr.2d 828, 968 P.2d 539].) We therefore reject defendant's claim that the shorter periods of
limitation applicable to contractual or statutory wage claims govern a UCL action based on failure
to pay wages.


C. Equitable defenses.
Defendant argues that, inasmuch as actions under the UCL are actions in equity (Barquis v.
Merchants Collection Assn. (1972) 7 Cal.3d 94, 112 [101 Cal.Rptr. 745, 496 P.2d 817]; Dean
Witter Reynolds, Inc. v. Superior Court, supra, 211 Cal.App.3d at p. 774), the relief available under
section 17203 is purely equitable. Therefore, determination of the appropriate remedy is left to the
sound discretion of the trial court in the exercise of that court's power to grant equitable relief. That
being so, Purolator contends, the court not only may, but must, consider its equitable defenses,
including its defenses of laches, good faith, waiver, and estoppel in deciding whether to grant the
relief sought by plaintiff. While we express no opinion as to the merits of any equitable claims
asserted by defendant, we agree that equitable considerations may enter into the court's disposition
of a UCL action.


The Court of Appeal held, however, that because willful violation of a statute imposes strict
liability, Purolator is limited to the defenses set forth in the Labor Code, which do not include
equitable defenses. (Ghory v. Al-Lahham (1989) 209 Cal.App.3d 1487, 1492 [257 Cal.Rptr. 924].)
(5) We agree that equitable defenses may not be asserted to wholly defeat a UCL claim since such
claims arise out of unlawful conduct. It does not follow, however, that equitable considerations
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may not guide the court's discretion in fashioning the equitable remedies authorized by section
17203. A UCL action is independent of a statutory claim for back wages. (Stop Youth Addiction,
Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 572-573 [71 Cal.Rptr.2d 731, 950 P.2d 1086].)
UCL remedies are cumulative to remedies available under other laws (§ 17205) and, as section
17203 indicates, have an independent purpose-deterrence of and restitution for unfair business
practices. (Bank of the West, supra, 2 Cal.4th at p. 1267.) Therefore, what *180  would otherwise
be equitable defenses may be considered by the court when the court exercises its discretion over
which, if any, remedies authorized by section 17203 should be awarded.


The court's discretion is very broad. Section 17203 does not mandate restitutionary or injunctive
relief when an unfair business practice has been shown. Rather, it provides that the court “may
make such orders or judgments ... as may be necessary to prevent the use or employment ... of
any practice which constitutes unfair competition ... or as may be necessary to restore ... money or
property.” (Ibid.) That is, as our cases confirm, a grant of broad equitable power. A court cannot
properly exercise an equitable power without consideration of the equities on both sides of a
dispute. This principle of equity jurisprudence has been applied in a variety of contexts in which the
court is called upon to exercise equitable power. In Tustin Community Hospital, Inc. v. Santa Ana
Community Hospital Assn. (1979) 89 Cal.App.3d 889 [153 Cal.Rptr. 76], the court held that the
court must consider laches when deciding whether to grant injunctive relief to prohibit an alleged
trademark infringement. There the court explained: “We are satisfied that the better view is that
in all such cases the court should weigh the competing equities which bear on the issue of delay
and should then grant or deny injunctive relief depending on the overall balance of those equities.”
(Id. at p. 903; see also California Western School of Law v. California Western University (1981)
125 Cal.App.3d 1002 [178 Cal.Rptr. 685].) We reached the same conclusion in In re Marriage of
Park (1980) 27 Cal.3d 337, 345 [165 Cal.Rptr. 792, 612 P.2d 882], where we held that “a motion
to vacate a judgment should not be granted where it is shown that the party requesting equitable
relief has been guilty of inexcusable neglect or that laches should attach.”


More recently, in an action seeking payment of back spousal support, the Court of Appeal
explained the basis for recognizing this equitable defense: “[I]t is axiomatic that one who seeks
equity must be willing to do equity. (Farmers Ins. Exchange v. Zerin (1997) 53 Cal.App.4th 445,
453 [61 Cal.Rptr.2d 707].) ... This maxim stems from the paramount principle that equity is,
peculiarly, a forum of conscience. (Couts v. Cornell (1905) 147 Cal. 560, 563 [82 P. 194].)” (In re
Marriage of Plescia (1997) 59 Cal.App.4th 252, 257-258 [69 Cal.Rptr.2d 120].) Equitable estoppel
also may be asserted when equitable relief is sought. (See generally 11 Witkin, Summary of Cal.
Law (9th ed. 1990) Equity, § 176, p. 857 et seq.; cf. Albermarle Paper Co. v. Moody (1975) 422
U.S. 405, 424 [95 S.Ct. 2362, 2374, 45 L.Ed.2d 280] [court may consider belated, inconsistent
conduct of plaintiffs seeking backpay under tit. VII (42 U.S.C. § 2000e et seq.)].)
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Therefore, in addition to those defenses which might be asserted to a charge of violation of the
statute that underlies a UCL action, a UCL *181  defendant may assert equitable considerations.
In deciding whether to grant the remedy or remedies sought by a UCL plaintiff, the court must
permit the defendant to offer such considerations. In short, consideration of the equities between
the parties is necessary to ensure an equitable result.


(6) Normally, however, the plaintiff need not show that a UCL defendant intended to injure anyone
through its unfair or unlawful conduct. The UCL imposes strict liability when property or monetary
losses are occasioned by conduct that constitutes an unfair business practice. (State Farm Fire
& Casualty Co. v. Superior Court (1996) 45 Cal.App.4th at 1093, 1102 [53 Cal.Rptr.2d 229].)
Therefore, while we cannot foresee how any equitable consideration could defeat a claim for
unpaid wages, we cannot foreclose the possibility that defendant has evidence that the trial court
might consider relevant when, on remand, it fashions a remedy for plaintiff's unfair business
practice.


III. Disposition
The judgment of the Court of Appeal is affirmed and the matter is remanded for further proceedings
consistent with this opinion.


George, C. J., Mosk, J., Kennard, J., Chin, J., and Brown, J., concurred.
WERDEGAR, J., Concurring.
I agree with the majority that unlawfully withheld wages may be the subject of a remedial order
under Business and Professions Code section 17203 because such wages are property of the
employee within the contemplation of the unfair competition law (Bus. & Prof. Code, § 17200 et
seq. (hereafter UCL)). I also agree with the majority's analysis of the statute of limitations issue.
Accordingly, I concur in the judgment insofar as it affirms the judgment of the Court of Appeal.
Primarily for the reasons stated in my concurring and dissenting opinion in the companion case,
Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 143 [96 Cal.Rptr.2d 485, 999
P.2d 718] (Kraus), however, I am unable to join in much of the majority's reasoning.


I note that the majority's references to our prior pronouncements barring damages in UCL actions
and to the majority holding in Kraus, barring fluid recovery as a remedy in a UCL action not
certified as a class action, are dicta in light of our conclusion that the remedial order in this case
is authorized statutorily as a restorative award to parties in interest.


Moreover, while I agree with the majority that equitable considerations may, under Business
and Professions Code section 17203, enter into a *182  court's consideration of the appropriate
remedy for a UCL violation, I am concerned that the majority's explication of that principle may
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be misleading and provide inadequate guidance to trial courts that will be handling future UCL
actions, in that it focuses solely on equitable “defenses” tending to favor defendants. (See maj.
opn., ante, at pp. 179-181.) Most importantly, I would note that equitable considerations normally
should not lead a trial court to reduce or eliminate a UCL restorative order when it is established
that the defendant committed an unlawful practice, but the defendant claims that its violation was
unintentional or committed in a good faith belief the action was lawful. Rather, in general, as
between a person who is enriched as the result of his or her violation of the law, and a person
intended to be protected by the law who is harmed by its violation, for the violator to retain the
benefit would be unjust. *183


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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THOMAS A. CURTIS et al., Plaintiffs and Appellants,
v.


KELLOGG & ANDELSON et al., Defendants and Respondents.


No. B117633.
Court of Appeal, Second District, Division 4, California.


July 12, 1999.


SUMMARY


A physician and his medical corporation brought an action for professional negligence against an
accounting firm and a law firm. The accounting firm had given plaintiffs tax advice resulting in a
tax audit and in an assessment of back taxes plus penalties and interest, and the law firm represented
plaintiffs in connection with the audit and the subsequent tax court review. The corporation had
filed for bankruptcy protection, and by an agreement approved by the bankruptcy court and signed
by the bankruptcy trustee, the physician purported to purchase all of the corporation's potential
choses in action. The trial court sustained defendants' demurrers to the complaint without leave to
amend and dismissed the complaint. The court found that the claims against the accounting firm
were barred by the applicable statute of limitations prior to the filing of the bankruptcy petition and
that the continuous representation rule did not apply. The court also found that the legal malpractice
claim could not be assigned and that plaintiffs lacked standing to assert it. (Superior Court of Los
Angeles County, No. BC158672, Irving S. Feffer, Judge.)


The Court of Appeal affirmed the judgment. The court held that plaintiffs' claims against the
accounting firm were barred by the two-year statute of limitations contained in Code Civ. Proc.,
§ 339, subd. 1. The statute of limitations accrued on Feb. 6, 1991, when the Internal Revenue
Service issued its notice of deficiency, and ran in February 1993, almost two years before the
bankruptcy was filed in December 1994. Further, the statute was not tolled by the accounting firm's
concealment of the possibility that the corporation had grounds for a negligence or malpractice
cause of action under the facts known to all parties. The court further held that plaintiffs lacked
standing to assert the malpractice claim against the law firm. Legal malpractice claims are not
assignable as a matter of public policy, and once the bankruptcy petition was filed, the property
of the corporation became the property of the estate, and the trustee-not the debtor-had the sole
capacity to represent the estate and sue or be sued. (Opinion by Curry, J., with Vogel (C. S.), P.
J., and Hastings, J., concurring.) *493
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HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Accountants § 5--Actions--Professional Negligence-- Limitation of Actions--Accrual--Suffering
Actual Harm--When Actual Harm Occurs--Tolling Provisions--Applicability.
In an action for professional negligence brought by a physician and his medical corporation against
the accounting firm that had given plaintiffs tax advice resulting in an Internal Revenue Service
(IRS) audit and an assessment of back taxes plus penalties and interest, the trial court properly
determined that plaintiffs' claims were barred by the two-year statute of limitations contained
in Code Civ. Proc., § 339, subd. 1. The statute of limitations accrued on Feb. 6, 1991, when
the IRS issued its notice of deficiency, and ran in February 1993, almost two years before the
corporation filed for bankruptcy protection in December 1994. Further, the statute was not tolled
by defendant's concealment of the possibility that the corporation had grounds for a negligence or
malpractice cause of action under the facts known to all parties. It is not necessary for a plaintiff
to have knowledge of the specific applicable legal theories in order for the statute of limitations to
accrue. Concealment of this type of information cannot, therefore, toll the statute of limitations.
The corporation had grounds to be suspicious of the tax advice given as soon as the IRS announced
the audit in 1990. Its injury occurred when the tax deficiency was assessed in February 1991. At
that point, it was the corporation's responsibility to undertake basic inquiry to determine whether
the material facts of which it was fully aware could form the basis for a legal claim. Nor did the
continued representation of the accounting firm toll the statute.


(2)
Accountants § 5--Actions--Professional Negligence--Limitation of Actions--Accrual--Suffering
Actual Harm--When Actual Harm Occurs.
For purposes of an accounting malpractice action based on an improperly prepared tax return,
actual injury occurs so as to commence the running of the statute of limitations when a tax
deficiency is assessed by the Internal Revenue Service. A rule tying actual harm and accrual of the
statute of limitations to assessment of a tax deficiency both conserves judicial resources and avoids
forcing the client to sue the accountant for malpractice while the audit is pending. It also avoids
requiring the client to allege facts in the negligence action that could be used against him or her in
the audit, without first allowing the accountant to correct the error (or mitigate the consequences
thereof) during the auditing process.


(3)
Limitation of Actions § 31--Commencement of Period--Accrual of Cause of Action--Discovery
Rule--Facts of Claim.
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A cause of *494  action accrues, and the applicable statute of limitations commences running,
once the plaintiff suffers harm and becomes aware of the necessary facts linking the defendant to
the harm. Once the plaintiff has a suspicion of wrongdoing, and therefore an incentive to sue, he
or she must decide whether to file suit or sit on his or her rights. So long as a suspicion exists, the
plaintiff must go find the facts; he or she cannot wait for the facts to find him or her. A plaintiff is
under a duty to reasonably investigate, and a suspicion of wrongdoing, coupled with a knowledge
of the harm and its cause, will commence the limitations period.


(4)
Limitation of Actions § 38--Commencement of Period--Fraud, Mistake, and Undue Influence--
Discovery of Fraud or Mistake--Effect of Attorney's Failure to Advise on Legal Remedies or
Theories.
In a professional malpractice context, accrual of the cause of action does not await the
plaintiff's discovery that the facts constituting the wrongful act or omission constitute professional
negligence, i.e., his or her discovery that a particular legal theory is applicable based on the known
facts. It is irrelevant that the plaintiff is ignorant of his or her legal remedy or the legal theories
underlying the cause of action. If one has suffered appreciable harm and knows or suspects that
professional blundering is its cause, the fact that an attorney has not yet advised him or her does
not postpone commencement of the limitations period.


(5)
Assignments § 3--Interests and Rights Assignable--Legal Malpractice Claim--Assignability of
Claim by Bankruptcy Trustee:Attorneys at Law § 20-- Liability of Attorneys--Assignability of
Malpractice Claims.
A physician and his medical corporation lacked standing to assert a malpractice claim against
the law firm that had represented the corporation in connection with an Internal Revenue Service
(IRS) audit and the subsequent tax court review. Legal malpractice claims are not assignable as
a matter of public policy. In this case, after the tax court affirmed the IRS's determination that
the corporation owed back taxes plus penalties and interest, the corporation filed for bankruptcy
protection. By an agreement approved by the bankruptcy court and signed by the bankruptcy
trustee, the physician purported to purchase all of the corporation's potential choses in action,
including any professional malpractice claims. However, this agreement was invalid; the trustee
was not authorized to sell or assign the potential malpractice claim to the physician. Although
the physician was apparently the sole owner of the corporation that was defendant's client, for
legal purposes, the corporation had separate rights and a separate identity, and to assign a legal
malpractice claim belonging to *495  the corporation would have violated established California
law. Once the bankruptcy petition was filed, the property of the corporation became the property
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of the estate, and the trustee-not the debtor-had the sole capacity to represent the estate and sue
or be sued.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 933.]
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CURRY, J.


The issue raised in this appeal is whether either appellant Thomas A. Curtis, M.D. (Dr. Curtis), or
his medical corporation, appellant Thomas A. Curtis, M.D., Inc. (the Corporation), has standing to
pursue a claim for legal malpractice purportedly assigned to Dr. Curtis by the chapter 7 trustee for
the Corporation. We conclude, under the circumstances presented here, that only the trustee had
standing to pursue the claim, and affirm the judgment of the trial court which sustained a demurrer
to the complaint brought by appellants. We also affirm the trial court's determination that claims
against the Corporation's former accountants were barred by the expiration of the applicable statute
of limitations.


Factual and Procedural Background
The underlying facts are not in dispute. Respondent Kellogg & Andelson (K&A), an accounting
firm, gave tax advice to appellants, which resulted in the Corporation paying Dr. Curtis's wife
$431,500 as employee compensation for the fiscal year ending April 30, 1988, and $510,500
for the fiscal year ending April 30, 1989, and prepared tax returns listing those expenses on the
Corporation's income tax returns for the relevant years.


In 1990, the Internal Revenue Service (IRS) conducted an audit of the two tax returns. Respondent
Cohen, Primiani & Foster (CP&F), a law firm, was *496  hired by the Corporation at K&A's
recommendation to represent it in connection with the audit and the subsequent tax court review.
On February 6, 1991, the IRS issued a notice of deficiency, stating that the amounts paid to Mrs.
Curtis for fiscal years 1988 and 1989 exceeded a reasonable allowance for compensation and had
to be reduced by $331,500 and $405,500, respectively. As a result, the Corporation owed in excess
of $300,000 in back taxes plus substantial penalties and interest. 1  The Corporation sought review,
and on January 11, 1994, the tax court affirmed the IRS's determination.
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1 The amount due included penalties for “negligence or intentional disregard” of IRS rules
and regulation.


On December 23, 1994, the Corporation filed for bankruptcy protection. By an agreement
approved by the bankruptcy court on June 2, 1996, and signed by the trustee, Dr. Curtis purported to
purchase all of the assets of the Corporation including “causes of action whether filed or unfiled ....”


The Original Complaint
On October 9, 1996, Dr. Curtis, as sole named plaintiff, filed a complaint naming K&A and CP&F
as defendants. The complaint purported to state claims for professional negligence, breach of
fiduciary duty, fraud, and breach of contract. It stated that Dr. Curtis was the owner by assignment
of claims possessed by the Corporation in that on June 15, 1996, Dr. Curtis purchased all of the
assets, including all claims, whether filed or unfiled, of the Corporation.


The complaint alleged that due to advice received from K&A, the Corporation paid Mrs. Curtis
an annual salary of $431,500 and $510,500 in 1988 and 1989, amounts which the United States
tax court later ruled were excessive, 2  and that K&A “fail[ed] to advise the Corporation that the
amounts paid as compensation to Mrs. Curtis for FYE 1988 and 1989 were excessive or that the
Corporation even faced the possibility of penalties, and by its failure to disclose its negligence
to the Corporation.” To support damages, the complaint alleged that “[a]s a direct and proximate
result of K&A's negligence, carelessness, and recklessness, the Corporation was required to pay
penalties to the IRS, retain an attorney to represent it in the Audit and subsequent Tax Court
proceedings, and Plaintiff suffered mental, physical and emotional pain and suffered a divorce ....”


2 In addition to her salary, the Corporation provided Mrs. Curtis a 1986 Mercedes Benz,
medical insurance, life insurance, a pension plan, and rent on a personally owned
condominium.


Concerning the timeliness of the action, the complaint conceded that the IRS conducted an audit
in 1990, and that the IRS's February 6, 1991, notice *497  of deficiency informed the Corporation
that the amounts paid to Mrs. Curtis in 1988 and 1989 exceeded a reasonable allowance for
compensation and had to be reduced by $331,500 and $405,500, respectively. In order to justify
the belated filing of the complaint, Dr. Curtis alleged that K&A “continued to represent the
Corporation in its tax matters (including the Audit and trial of this matter) and has repeatedly
attempted to suppress any indication of its negligent tax advice.” Specifically, K&A “repeatedly
reassured the Corporation that the Audit and subsequent trial and penalties relating to Mrs.
Curtis' compensation was an aberration,” that executive compensation had recently become a “hot
button,” that K&A “had no knowledge of this nor any way of predicting the IRS would scrutinize
Mrs. Curtis' compensation,” and that “it was, therefore, not at fault.” The complaint further alleged
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that “pursuant to 11. U.S.C. 108, among others, any statute of limitations applicable to any claim
possessed by the Corporation at that time, whether filed or unfiled, was extended for a two year
period from the date the assets of the Corporation fell within the control of the Trustee. 3  Any and
all claims asserted herein are being asserted in order to satisfy creditors of the Corporation and/
or to pay the IRS.”


3 Section 108 of 11 United States Code provides in relevant part: ”If applicable nonbankruptcy
law ... fixes a period within which the debtor may commence an action, and such period
has not expired before the date of the filing of the petition, the trustee may commence such
action only before the later of- [¶] (1) the end of such period, including any suspension of
such period occurring on or after the commencement of the case; or [¶] (2) two years after
the order for relief.“ (11 U.S.C. § 108(a).)


Concerning CP&F, the complaint alleged that the law firm failed to exercise reasonable care and
skill in undertaking to perform legal services for the Corporation “in that it failed to disclose or
intentionally suppressed from the Corporation the fact that K&A had been negligent in relation to
Mrs. Curtis' FYE 1988 and 1989 compensation.” The damages allegations were the same as those
asserted in the malpractice claim against K&A.


Essentially the same factual and damage allegations served as the basis for the separate claims of
breach of fiduciary duty, fraud, and breach of contract against K&A and CP&F. Respondents filed
demurrers and motions to strike the original complaint based on the statute of limitations and the
nonassignability of professional malpractice claims.


The Bankruptcy Court Order
On February 7, 1997, 4  the bankruptcy court approved and entered a stipulation and order which
stated: “Whereas, this case was originally filed as a Chapter 11 bankruptcy and it has been
subsequently converted to a *498  Chapter 7[;] [¶] Whereas, on June 2, 1996, this court approved
the sale by the Chapter 11 Trustee of all assets of the Debtor's estate to [Dr. Curtis] ...; [¶] Whereas,
the above mentioned sale occurred; [¶] Whereas, included in the assets purchased by [Dr. Curtis]
were all causes of action possessed by the Debtor, whether filed or unfiled, and the proceeds
therefrom; [¶] Whereas, certain claims purchased by [Dr. Curtis] including certain professional
malpractice causes of action, must be asserted in the name of the original holder of the cause of
action, [the Corporation]; [¶] Whereas, the right to the proceeds from those non-assignable claims
was included in the purchase by [Dr. Curtis]; [¶] Wherefore, It Is Hereby Stipulated and Agreed
that [Dr. Curtis] shall have the right to assert all claims and/or causes of action, including but not
limited to, claims for professional malpractice, which the Debtor possessed on or before June 2,
1996, in the name of the Debtor.”
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4 The stipulation had been signed by the trustee on January 29.


The First Amended Complaint
Rather than opposing the demurrers and motions to strike the original complaint, appellants filed
a first amended complaint on January 31, 1997, adding the Corporation as a named plaintiff. 5


In connection with the contention that Dr. Curtis had purchased the assets of the Corporation,
including all its choses in action, appellants inserted a footnote which explained: “Obviously,
only those claims which, pursuant to California state law, are assignable were sold to Dr. Curtis.
As to those claims which, as a matter of law, are non-assignable, they are brought in the name
of the Corporation.” Elsewhere the first amended complaint similarly stated: “In the previous
Complaint, Dr. Curtis alleged that all claims had been assigned to him following the purchase from
the bankruptcy, including those claims that are non-assignable. That allegation was in error. Dr.
Curtis purchased directly from the bankruptcy estate all claims which could lawfully be assigned.
Any other assignment is of no effect. Those claims which are non-assignable are asserted by and
on behalf of the Corporation.”


5 The reference to causing Dr. Curtis's divorce was deleted.


The first amended complaint also added the allegation that CP&F's representation of the
Corporation continued uninterrupted until “approximately September 19, 1995.”


Respondents demurred and moved to strike on the same grounds as were asserted previously.
They contended that the amendments concerning ownership of the claims were a “sham” which
should be disregarded. They further contended that only the trustee had the power to assert the
Corporation's claims. *499


The court sustained the demurrers based on Boykin v. Cobin (May 31, 1994) B056812 ([nonpub.
opn.], review granted Aug. 18, 1994, review dismissed May 11, 1995) 6  ruling that the accounting
firm could not be held liable as a matter of law for any damages flowing from the IRS audit, and
allowing appellants to amend the complaint.


6 In Boykin, Division One of this district held that the plaintiff taxpayers could not maintain a
claim against their accountant for expenses flowing from an audit because there was no way
to establish why the IRS chose their return for review or attribute it to any negligence on the
part of the accountant. Review was granted in 1994. The case should not have been cited or
relied on by respondents or the trial court in 1997.


The Second Amended Complaint
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The allegations of the second amended complaint, filed May 5, 1997, were essentially the same
as the first, although in conformance with the trial court's ruling appellants omitted reference to
damages flowing from the audit. Respondents demurred and moved to strike yet again.


This time, the court sustained the demurrers to the complaint without leave to amend. As evidenced
by the transcript of the hearing, the court concluded that the claims against K&A were barred
by the statute of limitations prior to the filing of the bankruptcy petition and that the continuous
representation rule did not apply. The court further concluded that the legal malpractice claim
could not be assigned and that appellants lacked standing to assert it.


Judgment was entered August 21, 1997. Notice of entry was served September 22, 1997.
Appellants filed a timely notice of appeal on November 17, 1997.


Discussion


I. The Claims Against K&A Are Barred by the Statute of Limitations
(1a) The parties agree that a claim for accounting malpractice is governed by the two-year
statute of limitations contained in Code of Civil Procedure section 339, subdivision 1. (See, e.g.,
International Engine Parts, Inc. v. Feddersen & Co. (1995) 9 Cal.4th 606, 608 [38 Cal.Rptr.2d
150, 888 P.2d 1279] (Feddersen).)


(2) In Feddersen, the Supreme Court held that for purposes of an accounting malpractice action
based on an improperly prepared tax return, *500  actual injury occurs so as to commence the
running of the statute of limitations when a tax deficiency is assessed by the IRS. (9 Cal.4th at pp.
608-609.) The court expressly rejected the appellate court's conclusion that actual harm occurred,
and the statute began to run, “when the client learn[ed], on receipt of a preliminary Internal
Revenue Service (IRS) audit report, that the accountant's negligence may lead to imposition of
tax deficiencies.” (Id. at p. 608, original italics.) As the Supreme Court explained it, a rule tying
actual harm and accrual of the statute of limitations to assessment of a tax deficiency “both
conserves judicial resources and avoids forcing the client to sue the allegedly negligent accountant
for malpractice while the audit is pending.” (Id. at p. 620.) “It also avoids requiring the client to
allege facts in the negligence action that could be used against him or her in the audit, without
first allowing the accountant to correct the error (or mitigate the consequences thereof) during the
auditing process. [Citation.]” (Ibid.) 7


7 K&A suggests that the statute might have accrued even earlier, in 1990 when the Corporation
incurred attorney fees in connection with the audit. This possibility was specifically rejected
by the Supreme Court in Feddersen: “Most taxpayers are likely to contact the accountant
who prepared the returns in question for assistance in the audit process. If the taxpayer were
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required to file suit against the accountant at this time, the effort to clarify any mistakes in
filing would be frustrated. [Citation.] [¶] The use of the date of deficiency assessment to mark
the date of actual injury in accountant malpractice cases provides the parties with a bright line
that, once crossed, commences the limitations period under section 339, subdivision 1, and
therefore provides certainty in terms of the statute's application. Obviously, in some cases
injury will be clear before the notice of deficiency is given to the taxpayer. But uniformity
in application serves a more important function when interpreting statutes of limitation
than does the identification of the precise point at which some harm might be said to have
occurred, even if negative collateral consequences might arise from the tentative assessment
of additional tax liability.” (9 Cal.4th at pp. 621-622, original italics.)
K&A's reliance on the decision in Van Dyke v. Dunker & Aced (1996) 46 Cal.App.4th 446 [53
Cal.Rptr.2d 862] is similarly misplaced. There, the taxpayer donated a parcel of real property
to charity on the advice of his accountant that the entire fair market value of the property
would be a credit against taxes due. He learned from the accountant before the tax returns
were filed that the advice was erroneous, and had to borrow money to pay the additional tax
obligation due. Although the tax return was later subject to an audit, the court held that the
date of the deficiency assessment was not the critical date for statute of limitations purposes
because the injury derived from the donation of the property, not the preparation of the tax
returns. Feddersen was distinguishable because “[t]he propriety of the tax advice they [the
Van Dykes] received ... was not contingent on the outcome of the IRS audit.” (Van Dyke v.
Dunker & Aced, supra, at p. 455.) As we read the complaint, appellants base damages on
the penalties imposed due to improper calculation of taxes in the tax returns and not on the
prepreparation advice given.


(1b) Appellants do not dispute that the statute of limitations accrued on February 6, 1991, when
the IRS issued its notice of deficiency. However, appellants contend that the statute was tolled
by fraudulent concealment until January 11, 1994, when the tax court found that K&A had been
negligent or intentionally disregarded IRS regulations in the preparation of its tax returns. *501
According to appellants, it was only then that the Corporation first discovered or reasonably could
have discovered that it had actionable claims against the accountants or the attorneys. Up to that
point, it was lulled into a false sense of security by K&A's assurances that the deficiency was an
aberration that would be overturned on review by the tax court.


(3) It is well established that a cause of action accrues once the plaintiff suffers harm and becomes
aware of the necessary facts linking the defendant to the harm. (See, e.g., Jolly v. Eli Lilly &
Co. (1988) 44 Cal.3d 1103, 1109 [245 Cal.Rptr. 658, 751 P.2d 923] [“[T]he accrual date of a
cause of action is delayed until the plaintiff is aware of [his or] her injury and its negligent cause.
[Citation.]” (Fn. omitted.)].) “Once the plaintiff has a suspicion of wrongdoing, and therefore an
incentive to sue, [he or] she must decide whether to file suit or sit on [his or] her rights. So long
as a suspicion exists, it is clear that the plaintiff must go find the facts; [he or] she cannot wait
for the facts to find [him or] her.” (Id. at p. 1111.) “[A] plaintiff is under a duty to reasonably
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investigate and ... a suspicion of wrongdoing, coupled with a knowledge of the harm and its cause,
will commence the limitations period ....” (Id. at p. 1112.)


As discussed in Justice Mosk's concurrence in Feddersen, both Feddersen and an earlier case
involving legal malpractice—Laird v. Blacker (1992) 2 Cal.4th 606 [7 Cal.Rptr.2d 550, 828 P.2d
691]—rejected a definition of actual harm that would have delayed accrual of the statute of
limitations until all administrative and judicial procedures for review were exhausted. (Feddersen,
supra, 9 Cal.4th at pp. 622-623.) The court chose the date of the assessment of the tax deficiency
because that is the logical point at which a reasonable person should become suspicious of any
improper advice previously given.


(4) This fits in with the general rule that in a professional malpractice context, accrual does not
await “[plaintiff's] discovery [that the facts constituting the wrongful act or omission] constitute
professional negligence, i.e., [his] discovery that a particular legal theory is applicable based on the
known facts.” (Worton v. Worton (1991) 234 Cal.App.3d 1638, 1650 [286 Cal.Rptr. 410].) “ 'It is
irrelevant that the plaintiff is ignorant of his legal remedy or the legal theories underlying his cause
of action ... if one has suffered appreciable harm and knows or suspects that professional blundering
is its cause, the fact that an attorney has not yet advised him does not postpone commencement of
the limitations period.' [Citations.]” (Ibid., quoting Gutierrez v. Mofid (1985) 39 Cal.3d 892, 898
[218 Cal.Rptr. 313, 705 P.2d 886].)


(1c) The Corporation knew as early as 1990, when the IRS auditors focused their attention on
the salary paid to Mrs. Curtis, that there was some *502  question about the propriety of that
deduction. By February 6, 1991, or shortly thereafter, the Corporation had notice that the IRS
had solidified its position on the issue and established the amount of the injury by issuing the
tax deficiency letter. These were the critical facts which should have aroused the Corporation's
suspicions about the correctness of the actions previously undertaken by K&A. According to
allegations of the complaint, K&A did not conceal these facts from appellants. K&A concealed
only that the Corporation might have grounds for a negligence or malpractice cause of action
under the facts known to all parties. As the cases have held, it is not necessary for the plaintiff to
have knowledge of the specific applicable legal theories in order for the statute of limitations to
accrue. Concealment of this type of information cannot, therefore, toll the statute of limitations.
The Corporation had grounds to be suspicious of the tax advice given as soon as the IRS announced
the audit in 1990. Its injury occurred when the tax deficiency was assessed in February 1991. At
that point, it was the Corporation's responsibility to undertake basic inquiry to determine whether
the material facts of which it was fully aware could form the basis for a legal claim.


Appellants alternatively contend that continued representation by an accountant should toll the
statute of limitations and encourages this court to promulgate such a rule. The identical factual
situation occurred in Feddersen where the accountant continued to represent the taxpayers in
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connection with the audit “in the hope that it could mitigate the extent of its alleged oversight.” (9
Cal.4th at p. 609.) Justice Kennard, in a separate concurring and dissenting opinion, pointed
to Code of Civil Procedure section 340.6 which tolls actions for attorney malpractice until
representation ceases, and stated the case for applying the same rule to accountants: “Accountants
no less than attorneys should be afforded an opportunity to correct their mistakes and to mitigate the
client's damages without the client being compelled by the running of the statute of limitations to
bring a malpractice action. Accountants no less than attorneys should be prevented from defeating
a malpractice cause of action by continuing to represent the client until the statutory period has
expired. Therefore, the articulation of the rule in the attorney malpractice statute should guide our
construction of Code of Civil Procedure section 339, subdivision 1, as it applies to actions against
an accountant for negligence in the preparation of an income tax return. In this case, I would hold
that the limitations period did not begin to run while Feddersen continued to represent plaintiffs
in the IRS audit of plaintiffs' tax returns.” (Feddersen, supra, 9 Cal.4th at p. 632, fn. omitted.)
Nevertheless, the majority of the court chose the date of the deficiency assessment rather than
the date the representation ceased as the “bright line” for accrual of the statute of limitations. In
the face of controlling Supreme Court authority and *503  in the absence of a statutory provision
creating a tolling period for accountant malpractice during the representation, we are bound to
calculate the limitations period from the date when the tax deficiency was assessed rather than
the later date when K&A ceased representation of the Corporation. This means that the two-year
statute ran in February of 1993, almost two years before the bankruptcy was filed in December of
1994, and the tolling provisions of 11 United States Code section 108 never came into play.


The same analysis renders appellants' claims against K&A for breach of fiduciary duty, fraud, and
breach of contract untimely. Since the gravamen of the breach of contract and breach of fiduciary
duty claims are the purported malpractice, the two-year statute of limitations applies. (See Barton
v. New United Motor Manufacturing, Inc. (1996) 43 Cal.App.4th 1200, 1207 [51 Cal.Rptr.2d
328] [“The statute of limitations to be applied in a particular case is determined by the nature of
the right sued upon or the principal purpose of the action, not by the form of the action or the
relief requested.”]; Stoll v. Superior Court (1992) 9 Cal.App.4th 1362, 1368 [12 Cal.Rptr.2d 354];
Southland Mechanical Constructors Corp. v. Nixen (1981) 119 Cal.App.3d 417, 431 [173 Cal.Rptr.
917], disapproved on other grounds in Laird v. Blacker, supra, 2 Cal.4th at p. 617.) Assuming the
fraud claim was adequately pled—it seems to be nothing more than a rehash of the “fraudulent
concealment” allegations which we have held to be insufficient to toll the statute of limitations
for the malpractice claim—it is subject to a three-year statute of limitations. (Code Civ. Proc., §
338.) The bankruptcy was filed almost four years from the date when appellants should have been
aware of the falsity of the alleged statements.


Our analysis of the statute of limitations probably also defeats the legal malpractice claim,
the essence of which is CP&F's failure to advise appellants to investigate the possibility of a
malpractice claim against K&A. Since the trial court ruled, and we have affirmed, that appellants
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should have been on notice of the possibility of a claim against K&A by no later than the date of
the tax deficiency assessment, there would appear to be no basis for a claim against CP&F. Rather
than resolve this issue, however, we will discuss the standing issue relied on by the trial court in
sustaining CP&F's demurrer and argued by the parties in their briefs.


II. Appellants Lack Standing to Assert the Legal Malpractice Claims
(5) The second issue raised by the appeal is whether either Dr. Curtis or the Corporation, the two
plaintiffs named in the second amended complaint, had standing to assert a cause of action for
legal malpractice against CP&F. *504


We start with the well-established proposition that legal malpractice claims are not assignable as
a matter of California public policy. (Kracht v. Perrin, Gartland & Doyle (1990) 219 Cal.App.3d
1019, 1023 [268 Cal.Rptr. 637]; Jackson v. Rogers & Wells (1989) 210 Cal.App.3d 336, 348-349
[258 Cal.Rptr. 454]; Goodley v. Wank & Wank, Inc. (1976) 62 Cal.App.3d 389, 395 [133 Cal.Rptr.
83].) Courts have long recognized that claims for legal malpractice are analogous to other types
of claims which are not assignable, because the attorney-client relationship (although containing
contractual elements) is unique and involves a highly personal and confidential relationship,
making the relationship more akin to a contract of a personal nature than to an ordinary commercial
contract.


Kracht applied the rule of nonassignability to all purported assignments of legal malpractice
claims, whether voluntary or involuntary, and held that public policy concerns are violated by
any such assignment. The court in Kracht reasoned that if assignability were allowed, a lawsuit
for legal malpractice could be filed, even though the former client (to whom the duty was owed)
was entirely satisfied with the services and opposed the filing of the lawsuit. (219 Cal.App.3d at
p. 1024.) Moreover, a suit brought on a claim acquired by involuntary assignment, and against
the client's wishes, places the attorney in an untenable position: He must preserve the attorney-
client privilege (the client having done nothing to waive the privilege) while trying to show that
his representation of the client was not negligent. (Ibid.)


In the recent case of Baum v. Duckor, Spradling & Metzger (1999) 72 Cal.App.4th 54 [84
Cal.Rptr.2d 703], the grant of a demurrer without leave to amend was sustained where a complaint
for legal malpractice and breach of fiduciary duty was brought by the purported assignee who
had obtained assignment of the claim from the bankruptcy trustee for the clients—two debtor
corporations. The purported assignee was an ordinary creditor of the corporations.


The court traced the development of California's case law establishing the general rule conferring
assignability of choses in action which arise out of an obligation, breach of contract, violation
of a right of property, or damage to personal or real property. (See 1 Witkin, Summary of Cal.
Law (9th ed. 1987) Contracts, § 933, pp. 833-834, and cases cited therein.) On the other hand,
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those which arise from a wrong done to the person, the reputation, or the feelings of the injured
party, and from breaches of contracts of a purely personal nature (like promises of marriage) were
deemed to be nonassignable.


The court recognized that numerous public policy considerations are involved in the determination
of whether claims for legal malpractice should *505  be assignable. The most important is the
nondelegable duty of undivided loyalty and diligence in representing the client, which every
attorney owes. Assignability would encourage commercialization of claims and would force
attorneys to defend themselves against persons to whom no duty was ever owed. In addition,
assignment could (1) encourage unjustified lawsuits; (2) generate increased malpractice lawsuits,
burdening the profession, the court system and the public; (3) promote champerty; and (4) reduce
the public's access to legal services. Based on all these considerations, the court held that a legal
malpractice claim may not be assigned by the trustee of the bankruptcy estate of the corporate
client to a creditor of the corporation or any other person.


At the same time, the court recognized that “the [debtor] corporations' potential legal malpractice
claims against [the law firm] are property of the respective bankruptcy estates of the corporate
debtors ... under 11 United States Code section 541, notwithstanding the rule in California under
the Goodley and Kracht decisions that the assignment of such claims, whether voluntary or
involuntary, is not permitted as a matter of public policy.... [T]he legal malpractice cause of action
at issue in this appeal originally belonged to the bankrupt corporations, and became property of
their respective bankruptcy estates by operation of law under 11 United States Code section 541
upon the filing of the petitions that commenced the bankruptcy proceedings. [Citation.]” (Baum v.
Duckor, Spradling & Metzger, supra, 72 Cal.App.4th at pp. 69-70, citing In re J.E. Marion, Inc.
(Bankr. S.D.Tex. 1996) 199 B.R. 635, 636.)


Baum and the cases on which it relied confirm that the bankruptcy trustee could not, as he originally
attempted to do, sell or assign the potential malpractice claim to Dr. Curtis. Although Dr. Curtis
was apparently the sole owner of the Corporation that was CP&F's client, for legal purposes, the
Corporation has separate rights and a separate identity, and to assign a legal malpractice claim
belonging to the Corporation would violate established California law.


This brings us to the subsequent bankruptcy court order purporting to give Dr. Curtis the right
“to assert all claims and/or causes of action, including but not limited to, claims for professional
malpractice, which the Debtor possessed on or before June 2, 1996, in the name of the Debtor.”
CP&F contends it is a veiled attempt to assign the claim to Dr. Curtis, and is invalid for the reasons
discussed above. We see it somewhat differently. The trustee was apparently attempting to give
Dr. Curtis permission to proceed against CP&F in the name of the Corporation. The difficulty here
is we are aware of no Bankruptcy Code provision—and appellants cite us to none—that would
permit the trustee to proceed in this fashion. *506
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Under section 541 of the Bankruptcy Code, the bankruptcy estate includes all of the debtor's legal
and equitable interest in property as of the commencement of the case, including choses in action.
(11 U.S.C. § 541.) Under the code, the trustee acts as the representative of the estate with the
capacity to sue or be sued. (11 U.S.C. § 323; see also 11 U.S.C. § 704(1).) As such “[t]he authority
to collect the debtor's assets is vested exclusively in the trustee. [Citations.]” (Matter of Perkins (7th
Cir. 1990) 902 F.2d 1254, 1257-1258.) Under section 327(a), the trustee, with the court's approval
may employ persons “to represent or assist the trustee in carrying out the trustee's duties” but the
persons employed must be “attorneys, accountants, appraisers, auctioneers, or other professional
persons, that do not hold or represent an interest adverse to the estate,” and be “disinterested”—that
is “not a creditor, an equity security holder, or an insider[.]” (11 U.S.C. §§ 101(14), 327(a).) Clearly,
Dr. Curtis does not fall within this definition. More importantly, it is clear from the bankruptcy
court order that Dr. Curtis is not pursuing the claim on behalf of the trustee or for the benefit of
the estate. The agreement states that any proceeds recovered will go directly to Dr. Curtis.


Put simply, once the bankruptcy petition was filed, the property of the Corporation became the
property of the estate, and the trustee—not the debtor—had the sole capacity to represent the
estate and sue or be sued. (11 U.S.C. § 323; see, e.g., Haley v. Dow Lewis Motors, Inc. (1999)
72 Cal.App.4th 497, 504 [85 Cal.Rptr.2d 352], quoting Chrysler Credit Corp. v. B.J.M., Jr., Inc.
(E.D.Pa. 1993) 834 F.Supp. 813, 839 [“It is of course indisputable that any causes of action which
accrue to a debtor who has filed for relief under the Bankruptcy Act before the filing of the
bankruptcy petition become the property of the bankruptcy estate and may thereafter be prosecuted
only by the trustee or a duly appointed representative of the estate. [Citations.]”]; In re Eisen (9th
Cir. 1994) 31 F.3d 1447, 1451, fn. 2 [“Once appointed a trustee, the debtor's assets and claims pass
to the trustee, making the trustee 'the proper party in interest, and the only party with standing to
appeal the bankruptcy court's order.' ”]; Bkrtcy. Estate of B.J. McAdams v. Ralston Purina (Bankr.
N.D.Ga. 1993) 154 B.R. 809, 811 [“When the interim trustee was appointed on April 13, 1990,
the trustee succeeded to all claims of the debtor for due and owing freight charges.... The debtor
thereafter lacked standing to pursue such claims.”].)


As to the Corporation's existing legal claims, the code contemplates that the trustee will either (1)
pursue the claim in his own name with or without the help of persons employed “to represent or
assist” him under section 327 of 11 United States Code, or (2) assign the claim to another party
in exchange for payment of money into the estate for the benefit of all the *507  creditors. 8  The
trustee apparently chose not to undertake the first option. The second option was foreclosed by
California law insofar as the legal malpractice claim was concerned. The trustee's attempt to grant
permission to Dr. Curtis to pursue malpractice claims “in the name of the debtor” and keep all
proceeds for his own benefit is not authorized by the code and did not add anything to the invalid
assignment already made.
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8 A third possibility is that the trustee will abandon the claim, thus clearing the way for
the debtor to request permission from the court to pursue it in the debtor's own name.
Abandonment requires “notice and a hearing” and a determination that the property “is
burdensome to the estate or that [it] is of inconsequential value and benefit to the estate.” (11
U.S.C. § 554.) No evidence of abandonment was presented here.


Disposition
The judgment is affirmed.


Vogel (C. S.), P. J., and Hastings, J., concurred.
A petition for a rehearing was denied August 11, 1999. *508


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, N.D. California.


Linda ENGER, an Individual on Behalf of Herself
and a Class of Similarly Situated Persons, Plaintiffs,


v.
ALLSTATE INSURANCE COMPANY, et al., Defendants.


Case No. 16-cv-00136-JSW
|


Signed 04/05/2016


Attorneys and Law Firms


John R. Parker, Jr., Kershaw Cutter & Ratinoff, LLP, Curtis Brooks Cutter, Cutter Law, P.C., Robert
A. Buccola, Steven Martin Campora, Dreyer Babich et al. LLP, Sacramento, CA, for Plaintiffs.


Anna S. Youssefi, Sonia Renee Martin, Dentons US LLP, San Francisco, CA, for Defendants.


ORDER DENYING MOTION TO TRANSFER
AND GRANTING MOTIONS TO DISMISS


Re: Dkt. Nos. 6, 8, 19


JEFFREY S. WHITE, United States District Judge


*1  Now before the Court for consideration are a motion to transfer venue filed by all Defendants
(Dkt. No. 19); a motion to dismiss filed by Defendants Allstate Insurance Company and Allstate
Property and Casualty Company (collectively “Allstate”) (Dkt. No. 6); and a motion to dismiss
filed by Defendants Laura Gallagher (now known as Laura Purdy), Deanne Lashbrook, and Warren
Wood (collectively “the Individual Defendants”) (Dkt. No. 8). The Court has considered the
parties' papers, relevant legal authority, and the record in this case, and it finds the motions suitable
for disposition without oral argument. See N.D. Civ. L.R. 7-1(b). For the reasons set forth below,
the Court DENIES Defendants' motion to transfer venue; GRANTS Allstate's motion to dismiss
with leave to amend; and GRANTS the Individual Defendants' unopposed motion to dismiss
without leave to amend. 1
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1 Additionally, the Court GRANTS the parties' respective unopposed requests for judicial
notice (Docket Nos. 7, 24). See Fed. R. Evid. 201(b).


BACKGROUND


In 2007, Plaintiff Linda Enger was insured under an Allstate homeowner's policy that included,
inter alia, coverage for loss of her personal property in case of fire. (Compl. ¶¶ 28-30.) Plaintiff
suffered a partial loss of her home and personal property in a fire on May 15, 2007. (Id. ¶ 28.)
She submitted her personal property claim to Allstate on or about April 7, 2008. (Id. ¶ 35.) She
received payment on her claim on or around July 31, 2008. (Id. ¶ 3.)


Plaintiff disputed Allstate's calculation of depreciation on her personal property. On August 12,
2009, Plaintiff filed a putative class action in the Superior Court for the State of California, County
of Sacramento, Enger v. Allstate Insurance Company (Case No. 34-2009-00055378). (Dkt. No.
7-11.) The action was removed to the Eastern District of California. E.D. Cal. Case No. 2:09-
cv-02618-GEB-EFB (“Enger I” or the “2009 action”). On December 8, 2009, the Eastern District
of California dismissed Enger I because Plaintiff had failed to complete the mandatory appraisal
process. (Enger I, Dkt. No. 28.) That ruling was affirmed by the Ninth Circuit. Enger v. Allstate
Insurance Co., 9th Cir. No. 09-17785.


After dismissal of the 2009 action, Plaintiff completed the appraisal process. An appraisal award
was executed on November 4, 2013. (Compl ¶ 47.) Plaintiff filed this action in the Superior Court
for the State of California, County of San Mateo, on November 2, 2015 (Case No. CIV536091).
(Dkt. No. 1-1.) Defendants removed the action to this Court on January 8, 2016. (Dkt. No. 1.) In the
Complaint, Plaintiff alleges claims for: (1) breach of contract; (2) breach of the implied covenant
of good faith and fair dealing; (3) violation of California Business and Professions Code section
17200; and (4) injunctive relief. In the caption of her Complaint, she also refers to declaratory
relief.


ANALYSIS


A. The Court Denies Defendants' Motion to Transfer.


1. Applicable Legal Standards.


Defendants move to transfer this action to the Eastern District Court of California. Pursuant to 28
U.S.C. section 1404(a), a district court may transfer a civil action to any district where the case
could have been filed originally for the convenience of the parties and witnesses and in the interest
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of justice. The moving party bears the burden of showing the inconvenience of litigating in this
forum favors transfer. See Florens Container v. Cho Yang Shipping, 245 F. Supp. 2d 1086, 1088
(N.D. Cal. 2002) (citing Commodity Futures Trading Comm'n v. Savage, 611 F.2d 270, 279 (9th
Cir. 1979)). A district court has broad discretion “to adjudicate motions for transfer according to
an ‘individualized, case-by-case consideration of convenience and fairness.’ ” Stewart Org., Inc.
v. Ricoh Corp., 487 U.S. 22, 29 (1988) (quoting Van Dusen v. Barrack, 376 U.S. 612, 622 (1964)).


*2  In order for a district court to transfer an action under Section 1404, the Court must make
the following two findings: (1) the transferee court is one where the action “might have been
brought,” and (2) the convenience of the parties and witnesses and the interest of justice favor
transfer. Hatch v. Reliance Ins. Co., 758 F.2d 409, 414 (9th Cir. 1985). To determine whether the
moving party has met its burden under the second prong, the Court considers the multiple factors,
including: (1) the plaintiff's choice of forum; (2) the convenience of the parties and the witnesses;
(3) ease of access to evidence; (4) any local interest in the controversy; (5) the familiarity of each
forum with the applicable law; and (6) the relative congestion and time of trial in each forum.
Jones v. GNC Franchising, Inc., 211 F.3d 495, 498-99 (9th Cir. 2000); see also Decker Coal Co.
v. Commonwealth Edison Co., 805 F.2d 834, 843 (9th Cir. 1986). This list is not exclusive, and
the Court may consider other factors. Global Hawk Ins. Co. v. Vega, No. 15-cv-02093-YGR, 2015
WL 7720801, *3 (N.D. Cal. Nov. 30, 2015).


2. The Interest of Justice Does Not Favor Transfer.


Defendant's contend that Plaintiff's decision to file suit in this District, rather than in the Eastern
District of California, was improper forum shopping due to the dismissal of Plaintiff's previous
action in the Eastern District of California. It is undisputed that this action could have been brought
in the Eastern District of California, as was the 2009 action. The question for the Court, therefore,
is whether the convenience of the parties and witnesses and the interest of justice favor transfer.
Considering the factors set forth above, the Court concludes that, on balance, transfer is not
appropriate.


a. The Plaintiff's Choice of Forum.


The Court gives Plaintiff's choice of forum great deference unless Defendants can show that
other factors clearly outweigh Plaintiff's choice of forum. Decker Coal Co., 805 F.2d at 843.
While a defendant ordinarily must make a strong showing of inconvenience to warrant upsetting a
plaintiff's choice of forum, however, other factors may diminish the deference given to a plaintiff's
choice of forum. Von Der Werth v. Johns Manville Corp., 07-cv-01456-JSW, 2007 WL 2348707,
*3 (N.D. Cal. Aug. 14, 2007). When an individual seeks to represent a class, her choice of forum is
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given less weight. Lou v. Belzberg, 834 F.2d 730, 739 (9th Cir. 1987). Likewise, “[i]f there is any
indication that plaintiff's choice of forum is the result of forum shopping, plaintiff's choice will be
accorded little deference.” Williams v. Bowman, 157 F. Supp. 2d 1103, 1106 (N.D. Cal. 2001). On
the other hand, the fact that Plaintiff has chosen her home forum means that her choice is entitled
to more deference. Piper Aircraft Co. v. Reyno, 454 U.S. 235, 255-56 (1981).


Here, Plaintiff, a resident of the Northern District of California, has chosen her home forum.
(Compl. ¶ 1.) This factor is entitled to some weight, even though she seeks to represent a class.
Moreover, the Court finds that the mere fact that Plaintiff filed the 2009 action in the Eastern
District of California, where her counsel is located, and then filed this action in her home forum of
the Northern District of California is insufficient to support a strong inference of forum shopping,
even when combined with the fact that she did not prevail in the 2009 action and disagrees with the
outcome of that action. The Court finds that in the specific circumstances of this case, Plaintiff's
choice of forum is entitled to some, but not great, deference.


b. The Convenience of the Parties and the Witnesses.


Plaintiff alleges that she resides within the Northern District of California, and contends that it
would therefore be most convenient for her to testify within this district. (Compl. ¶ 1.)


*3  Allstate does not dispute the allegations of the Complaint that the Allstate Defendants are
corporations organized under the laws of the State of Delaware, that their principal place of
business is in the State of Illinois, and that they maintain offices and employs agents throughout
the State of California. (Id. ¶ 3.)


As discussed below, the Individual Defendants are dismissed from this case by this order. Although
they are no longer parties, however, they may be witnesses. Plaintiff alleges that Ms. Gallagher
works in Livermore, California, which is within the Northern District of California. (Compl. ¶ 4.)
Defendant does not deny this. Plaintiff alleges that Ms. Lashbrook works in Roseville, California,
which is in Placer County, within the Eastern District of California. (Id. ¶ 5.) Defendant has also
submitted a declaration that Ms. Lashbrook resides in Placer County. (Dkt. No. 19-1.) Plaintiff
alleges that Mr. Wood works in the Bay Area, which is generally within the Northern District of
California, but Defendant has submitted a declaration of Mr. Wood stating that he resides in San
Joaquin County, which is within the Eastern District of California. (Compl. ¶ 6; Dkt. No. 19-2.) Of
course, he may work in one district and reside in the other. In any event, the three former Individual
Defendants who may be witnesses are located in both districts.


Considering all the evidence and argument submitted on this issue, the Court finds that Plaintiff's
residence within this District tips this factor against transfer.
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c. Ease of Access to Evidence.


With respect to access to evidence, the Court recognizes that “[w]ith technological advances in
document storage and retrieval, transporting documents generally does not create a burden.” Van
Slyke v. Capital One Bank, 503 F. Supp. 2d 1353, 1362 (N.D. Cal. 2007). Neither party has made a
strong showing with regard to the location of any relevant documents or other evidence. Plaintiff
does contend, however, that her insured home that was damaged by fire was located in the Northern
District. (Compl ¶ 28.) Accordingly, this factor may weigh slightly against transfer.


d. Any Local Interest in the Controversy.


With respect to Plaintiff's classwide allegations, both this Court and the Eastern District of
California are located within the State of California. Each has the same local interest in this
statewide putative class action. (Compl. ¶ 2.)


With respect to the named Plaintiff's individual claims, however, this factor weighs against transfer.
Plaintiff, a resident of Belmont, California, entered into the subject insurance policy through her
Allstate Agent, who was located in Burlingame, California. (Dkt. No. 7-1, at PDF 4.). Her insured
home was located in the Northern District and the fire that damaged her home occurred in the
Northern District. (Compl ¶ 28.) These are sufficient ties to the Northern District to weigh against
transfer.


e. The Familiarity of Each Forum with the Applicable Law.


Because this Court and the Eastern District of California are both located within California, each
would be equally familiar with the applicable law. Defendant contends, however, that the Eastern
District's adjudication of the 2009 action means that judicial resources would be conserved by
transfer of this action to a court that already has some familiarity with the subject matter. This
Court finds, however, that the threshold issue adjudicated in the 2009 action, relating to whether
Plaintiff had failed to exhaust the appraisal process as required under her insurance policy and
California Insurance Code Section 2071, is not so closely related to the issues presented in this
action as to result in a significant conservation of judicial resources if this case is transferred.
The Eastern District found that Plaintiff's claims were “not ripe for judicial determination” and
dismissed the case without prejudice. Enger v. Allstate Ins. Co., 682 F. Supp. 2d 1094, 1099 (E.D.
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Cal. 2009). The legal issues in this action will not be the same. The Court finds that this factor
weighs only slightly in favor of transfer.


f. The Relative Congestion and Time of Trial in Each Forum.


*4  The Court also considers the relative court congestion in each forum. Plaintiff has submitted
Federal Court Management Statistics published by the Administrative Office of the U.S. Courts in
March 2015. (Dkt. No. 24-2.) These statistics show that the Eastern District has somewhat higher
filings per judge, and a somewhat longer average time from filing to disposition. This factor weighs
slightly against transfer.


g. Other Factors.


Finally, the Court finds that it is appropriate to consider Defendant's assertion that Plaintiff's
decision to file this lawsuit in the Northern District of California after the Eastern District of
California ruled against her in the 2009 action constitutes forum shopping. See Global Hawk,
2015 WL 7720801, *3 (“courts may consider other factors”); see also Williams, 157 F. Supp. 2d
at 1106. This fact is the lynchpin of Defendant's motion to transfer; Defendant weighs it more
heavily than all the other factors put together. The Court cannot agree. As discussed above, there
are sufficient innocent reasons for Plaintiff to file this lawsuit in the Northern District of California
that the Court cannot, without more, conclude that her choice represents improper forum shopping.
These reasons include the fact that it is her home forum and that underlying events, including
the issuance of her insurance agreement and the fire damage to her home, occurred within this
District. Any suggestion of forum shopping in Plaintiffs altered choice of venue for this lawsuit is
not sufficient to outweigh the other factors considered by the Court, which, overall, weigh against
transfer. Accordingly, the Court DENIES Defendants motion to transfer.


B. The Court Grants Defendants' Motions to Dismiss.


1. Applicable Legal Standards.


A motion to dismiss is proper under Federal Rule of Civil Procedure 12(b)(6) where the complaint
fails to state a claim upon which relief can be granted. The Court's “inquiry is limited to the
allegations in the complaint, which are accepted as true and construed in the light most favorable
to the plaintiff.” Lazy Y Ranch LTD v. Behrens, 546 F.3d 580, 588 (9th Cir. 2008). Even under the
liberal pleadings standard of Federal Rule of Civil Procedure 8(a)(2), “a plaintiff's obligation to
provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than labels and conclusions, and
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a formulaic recitation of the elements of a cause of action will not do.” Bell Atl. Corp. v. Twombly,
550 U.S. 544, 555 (2007) (citing Papasan v. Allain, 478 U.S. 265, 286 (1986)).


Pursuant to Twombly, a plaintiff must not merely allege conduct that is conceivable but must allege
“enough facts to state a claim to relief that is plausible on its face.” Id. at 570. “A claim has facial
plausibility when the Plaintiff pleads factual content that allows the court to draw the reasonable
inference that the Defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662,
678 (2009) (citing Twombly, 550 U.S. at 556).


As a general rule, “a district court may not consider material beyond the pleadings in ruling on
a Rule 12(b)(6) motion.” Branch v. Tunnell, 14 F.3d 449, 453 (9th Cir. 1994) (citation omitted),
overruled on other grounds by Galbraith v. County of Santa Clara, 307 F.3d 1119 (9th Cir. 2002).
However, documents subject to judicial notice, such as matters of public record, may be considered
on a motion to dismiss. See Harris v. County of Orange, 682 F.3d 1126, 1132 (9th Cir. 2012).
The Court may also consider “material which is properly submitted as part of the complaint.”
Branch, 14 F.3d at 453 (citation omitted). Finally, “documents not attached to a complaint may be
considered if no party questions their authenticity and the complaint relies on those documents.”
Harris, 682 F.3d at 1132. In considering such documents, the Court does not convert a motion to
dismiss to one for summary judgment. See Lee v. City of Los Angeles, 250 F.3d 668, 688-89 (9th
Cir. 2001); Mack v. S. Bay Beer Distrib., 798 F.2d 1279, 1282 (9th Cir. 1986), overruled on other
grounds by Astoria Fed. Sav. & Loan Ass'n v. Solimino, 501 U.S. 104 (1991).


*5  Where the Court grants a motion to dismiss, the Court grants leave to amend, unless
amendment would be futile. See, e.g., Reddy v. Litton Indus., Inc., 912 F.2d 291, 296 (9th Cir.
1990); Cook, Perkiss & Lieche, Inc. v. N. Cal. Collection Serv., Inc., 911 F.2d 242, 246-47 (9th
Cir. 1990). An “amended complaint may only allege ‘other facts consistent with the challenged
pleading,’ ” Reddy, 912 F.2d at 297 (quoting Schreiber Distrib. Co. v. Serv Well Furniture Co.,
806 F.2d 1393, 1401 (9th Cir. 1986)).


2. The Court Grants the Individual Defendants' Motion to Dismiss with Prejudice.


The Individual Defendants filed their Motion to Dismiss on January 15, 2016, seeking dismissal
of all claims against them, with prejudice. On February 19, 2016, Plaintiff filed a statement of
non-opposition to the Individual Defendants' motion to dismiss. The Court therefore GRANTS the
Individual Defendants' motion to dismiss, with prejudice. The Individual Defendants are hereby
dismissed from this action.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293296&pubNum=0000780&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_780_555&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_555 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293296&pubNum=0000780&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_780_555&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_555 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986133831&pubNum=0000780&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_780_286&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_286 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293296&pubNum=0000780&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_780_570&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_570 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848474&pubNum=0000780&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_780_678&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_678 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848474&pubNum=0000780&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_780_678&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_678 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012293296&pubNum=0000780&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_780_556&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_556 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994025384&pubNum=0000506&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_506_453&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_453 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002640269&pubNum=0000506&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027865900&pubNum=0000506&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_506_1132&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1132 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994025384&pubNum=0000506&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_506_453&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_453 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027865900&pubNum=0000506&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_506_1132&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1132 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001385224&pubNum=0000506&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_506_688&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_688 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001385224&pubNum=0000506&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_506_688&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_688 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986144420&pubNum=0000350&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_350_1282&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1282 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991104229&pubNum=0000780&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990122464&pubNum=0000350&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_350_296&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_296 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990122464&pubNum=0000350&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_350_296&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_296 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990118860&pubNum=0000350&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_350_246&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_246 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990118860&pubNum=0000350&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_350_246&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_246 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990122464&pubNum=0000350&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_350_297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_297 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986163251&pubNum=0000350&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_350_1401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1401 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986163251&pubNum=0000350&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_350_1401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1401 





Enger v. Allstate Insurance Company, Not Reported in Fed. Supp. (2016)
2016 WL 10829363


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 8


3. The Court Grants Allstate's Motion to Dismiss with Leave to Amend.


Defendant moves to dismiss all causes of action in Plaintiff's Complaint as time-barred. The
timeline is undisputed. Plaintiff's suffered a partial loss of her home and personal property in a fire
on May 15, 2007. (Compl. ¶ 28.) Plaintiff submitted her personal property claim to Allstate on or
about April 7, 2008. (Id. ¶ 35.) She received payment on her claim on or around July 31, 2008.
(Id. ¶ 3.) An appraisal award was executed on November 4, 2013. (Id. ¶ 47.) This case was filed
in the Superior Court for the State of California, County of San Mateo, on November 2, 2015.


California fire insurance policies are required by law to take a standard form, with limited
exceptions. Cal. Ins. Code § 2070; see also Prudential-LMI Com. Ins. v. Superior Court, 51 Cal. 3d
674, 682 (1990). California Insurance Code section 2071 sets forth the standard form fire insurance
policy for the State of California. That form includes a one-year limitation clause for filing suit,
which provides as follows:


No suit or action on this policy for the recovery of any claim shall be sustainable
in any court of law or equity unless all the requirements of this policy shall
have been complied with, and unless commenced within 12 months next after
inception of the loss.


Cal. Ins. Code § 2071. Because this statutory one-year limitation provision is statutorily required,
it is not “construed strictly against the insurer (unlike ambiguous or uncertain policy language).”
Prudential-LMI, 51 Cal. 3d at 684. “Prejudice to the insurer need not be shown in order to enforce
a statute of limitations, as ‘[n]othing more than the mere passage of time is required for the statute
of limitations to bar an action at law.’ ” Seneca Ins. Co. v. AMCO Ins. Co., No. C 14-01788-
CJC, 2015 WL 8915332, *5 (C.D. Cal. Dec. 7, 2015) (quoting State Farm Fire & Casualty Co.
v. Superior Ct., 210 Cal. App. 3d 604, 612 (1989)).


This one-year limitation period is also reflected in Plaintiff's policy, which contains the following
language:


12. Suit Against Us.


No suit or action may be brought against us unless there has been full compliance with all
policy terms. Any suit or action must be brought within one year after the inception of loss
or damage.


*6  (Dkt. No. 7-2, at PDF 20.)
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The suit limitation period applies to all of Plaintiff's causes of action, including her claims for
breach of contract, breach of implied covenant/bad faith, unfair business practices, injunctive
relief, and, to the extent pled, declaratory relief. See, e.g., Abari v. State Farm Fire and Cas.
Co., 205 Cal. App. 3d 530, 536 (1988) (“Abari's pleading thus reveals his bad faith and unfair
practices claims are a transparent attempt to recover on the policy, notwithstanding his failure to
commence suit within one year of accrual.”); Lake v. First Nat'l Ins. Co., No. 09-cv-00797-SBA,
2010 WL 2557489, *4 (N.D. Cal. June 21, 2010) (“The one year provision bars both contract and
tort actions (including bad faith actions) not filed within the period, as long as the claim for relief
is ‘on the policy,’ meaning that it seeks to recover policy benefits or is grounded upon a failure to
pay policy benefits.”) (internal alteration and quotation omitted); Sullivan v. Allstate Ins. Co., 964
F. Supp. 1407, 1414-15 (C.D. Cal. 1997) (dismissing complaint for breach of contract, bad faith,
intentional and negligent infliction of emotional distress, and declaratory relief because all counts
were “ ‘on the policy’ and therefore subject to the one-year contractual limitations period”); see
also Aryeh v. Canon Business Solutions, Inc., 55 Cal. 4th 1185, 1196 (2013) (“That a cause of
action is labeled a UCL claim is not dispositive; instead, the nature of the right sued upon and the
circumstances attending its invocation control the point of accrual.”) (quotation omitted). Each of
Plaintiff's claims is subject to the one-year limitations period because each is based on Allstate's
alleged failure to pay what is owed on her personal property claim under the terms of the Policy.


The Court rejects Plaintiff's contention, unsupported by any authority, that her cause of action
for injunctive relief (and, to the extent included in her complaint, for declaratory relief) is timely
due to Defendants' “ongoing unlawful conduct.” (Dkt. No. 21, at PDF 9.) See Yenidunya Invs.,
LTD v. Magnum Seeds, Inc., 11-cv-1787-WBS, 2011 WL 6101015, *4 (E.D. Cal. Dec. 7, 2011)
(“caselaw on the statute of limitations for declaratory relief consistently holds that the statute
of limitations governing a request for declaratory relief is identical to the statute of limitations
for an ordinary legal or equitable action based on the same claims.”). Plaintiff asserts in her
opposition brief that she is still covered by an Allstate insurance policy and “Allstate continues to
adhere to the valuation policies and procedures challenged in this suit.” (Id.) The possibility that
those policies and procedures could be applied to Plaintiff in the future is speculative, however,
and is unsupported by the allegations of the Complaint. Plaintiff has sued Allstate over a single
insurance claim that arose upon her fire loss in 2007, not a continuing or recurring obligation.
Compare Aryeh, 55 Cal. 4th at 1202 (continuous accrual applied where bills containing improper
charges were sent out on a monthly basis). The fact that she also seeks to assert claims on behalf
of a putative class does not cure this problem. “[A] named plaintiff who lacks standing to seek
prospective injunctive relief is not permitted to pursue injunctive relief on behalf of unnamed class
members.” Bird v. First Alert, Inc., No. 14-cv-3585-PJH, 2014 WL 7248734, *5 (N.D. Cal. Dec.
19, 2014).



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988139890&pubNum=0000226&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_226_536&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_536 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988139890&pubNum=0000226&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_226_536&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_536 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022396160&pubNum=0000999&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022396160&pubNum=0000999&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997114119&pubNum=0000345&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_345_1414&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1414 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997114119&pubNum=0000345&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_345_1414&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1414 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029715444&pubNum=0004040&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_4040_1196&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1196 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026640884&pubNum=0000999&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029715444&pubNum=0004040&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&fi=co_pp_sp_4040_1202&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1202 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035097726&pubNum=0000999&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035097726&pubNum=0000999&originatingDoc=I0b1f567005b611e8b565bb5dd3180177&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Enger v. Allstate Insurance Company, Not Reported in Fed. Supp. (2016)
2016 WL 10829363


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 10


*7  Plaintiff contends that her claims should be equitably tolled due to the fact that the 2009
action was dismissed and she was required to pursue her administrative remedies before bringing
this suit. See, e.g., McDonald v. Antelope Valley Community College Dist., 45 Cal.4th 88, 99-101
(2008). Even assuming that Plaintiff's claims were tolled before and during the filing of the 2009
action and while she underwent the appraisal process, however, she has alleged that the appraisal
process was final on November 4, 2013. California cases hold that equitable tolling ends upon the
conclusion of the claim's adjustment, whether by denial of coverage or payment of the claim. See
Prudential-LMI, 51 Cal.3d at 693 (holding that the limitation period is tolled “from the time an
insured gives notice of the damage to his insurer, pursuant to applicable notice provisions, until
coverage is denied”); Marselis v. Allstate Ins. Co., 121 Cal. App. 4th 122, 125-26 (2004) (“The
reason for the tolling rule is to avoid penalizing the insured for the time consumed by the insurer
investigating the claim, while preserving the ‘central idea of the limitation provision [that] an
insured will have only 12 months to institute suit.’ ”). Plaintiff does not allege that any payment
was made or decision rendered, or that there is any other factual reason for her claims to be tolled,
after that date. Nor has she provided any authority for tolling any or all of the nearly two-year
period from November 4, 2013 until she filed this action on November 2, 2015.


Accordingly, the Court GRANTS Allstate's motion to dismiss this action as time-barred. The Court
does not reach Allstate's other arguments.


Plaintiff has not previously been granted leave to amend, and the Court cannot say that it would
be futile to give her an opportunity to attempt to plead facts supporting her assertion that a later
accrual date applies or that the limitations period has been tolled. Accordingly, the Court GRANTS
leave to amend.


CONCLUSION


The Court DENIES Defendants' motion to transfer venue (Dkt. No. 19); GRANTS Allstate's
motion to dismiss (Dkt. No. 6) with leave to amend; and GRANTS the Individual Defendants'
unopposed motion to dismiss (Dkt. No. 8) without leave to amend.


Plaintiff may file an amended complaint in accordance with the terms of this Order and consistent
with the allegations of her original Complaint in this action by April 26, 2016. Defendants shall
have 21 days after the filing of an amended complaint to file their response thereto.


If no amended complaint is filed by April 26, 2016, this case shall be dismissed with prejudice.


IT IS SO ORDERED.
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38 Cal.4th 1
Supreme Court of California


Eugene EVANS et al., Plaintiffs and Appellants,
v.


CITY OF BERKELEY et al., Defendants and Respondents.


No. S112621
|


March 9, 2006.
|


Certiorari Denied Oct. 16, 2006.
|


See 127 S.Ct. 434.


Synopsis
Background: Youth organization members, who were requested by city to provide written
assurance of nondiscrimination to qualify for continued free use of berths at city marina, brought
action against city, alleging violation of the First Amendment. The Superior Court, Alameda
County, No. 809180–4, James A. Richman, J., sustained city's demurrer and dismissed action.
Members appealed. The Court of Appeal affirmed, and the Supreme Court granted review,
superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Werdegar, J., held that:


[1] city's demand for assurances of nondiscrimination did not violate members' free speech and
association rights, and


[2] city did not unconstitutionally punish organization for associating with national scouting group
that discriminated.


Judgment of the Court of Appeal affirmed.


Opinion, 127 Cal.Rptr.2d 696, superseded.
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West Headnotes (12)


[1] Appeal and Error Objections and exceptions;  demurrer
Where a case comes to the Supreme Court on a demurrer for failure to state a cause of
action, the Court accepts as true the well-pleaded allegations in plaintiffs' complaint.


62 Cases that cite this headnote


[2] Appeal and Error Objections and exceptions;  demurrer
On review of a trial court's sustaining of a demurrer, the Supreme Court treats the
demurrer as admitting all material facts properly pleaded, but not contentions, deductions,
or conclusions of fact or law.


312 Cases that cite this headnote


[3] Appeal and Error Pleadings and Evidence
On review of a trial court's sustaining of a demurrer, the Supreme Court considers matters
which may be judicially noticed.


101 Cases that cite this headnote


[4] Appeal and Error Objections and exceptions;  demurrer
On review of a trial court's sustaining of a demurrer, the Supreme Court gives the complaint
a reasonable interpretation, reading it as a whole and its parts in their context.


83 Cases that cite this headnote


[5] Pleading Grounds for Demurrer to Declaration, Complaint, Petition, or Statement
A complaint otherwise good on its face is subject to demurrer when facts judicially noticed
render it defective.


87 Cases that cite this headnote


[6] Evidence Local laws and ordinances
On youth organization members' appeal from judgment of dismissal of their First
Amendment action against city, which had discontinued organization's free use of berths
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at city marina for organization's failure to comply with nondiscrimination resolution, the
Supreme Court would take judicial notice, as legislative history reflecting on purposes
of enactment, of city manager's memorandum to mayor and city council recommending
resolution's adoption. U.S.C.A. Const.Amend. 1.


2 Cases that cite this headnote


[7] Evidence Local laws and ordinances
On youth organization members' appeal from judgment of dismissal of their First
Amendment action against city, which had discontinued organization's free use of berths
at city marina for organization's failure to comply with nondiscrimination resolution, the
Supreme Court would take judicial notice of pertinent city attorney's opinion and city
council minutes. U.S.C.A. Const.Amend. 1.


5 Cases that cite this headnote


[8] Constitutional Law Government property or facilities, use of
Constitutional Law Government Property and Events
Municipal Corporations Leases and grants of franchises and privileges
City could demand from nonprofit youth organization sufficient guarantees of
nondiscrimination against certain classifications, including sexual orientation and atheism,
in order to receive free use of berths at city marina, without violating organization's
free speech or association rights; city did not prohibit organization from operating in
discriminating manner or from associating with national scouting group that discriminated,
but rather refused to publicly fund such activities. U.S.C.A. Const.Amend. 1.


5 Cases that cite this headnote


[9] Constitutional Law Viewpoint or idea discrimination
Constitutional Law Justification for exclusion or limitation
A public funding restriction that has as its purpose the suppression of a disfavored
viewpoint—especially, but not only, where the government program at issue exists
to create or foster a public forum—is subject to strict judicial scrutiny. U.S.C.A.
Const.Amend. 1.


1 Case that cites this headnote


[10] Constitutional Law Government funding
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A public funding restriction is suspect to the extent it goes beyond limiting the government
funded expressive activity of the recipient and attempts further to limit expressive activities
that are not government funded. U.S.C.A. Const.Amend. 1.


1 Case that cites this headnote


[11] Constitutional Law Government property or facilities, use of
Municipal Corporations Leases and grants of franchises and privileges
By denying nonprofit youth organization free use of berths at city marina, for failure
to provide sufficient guarantees of nondiscrimination against certain classifications, city
did not unconstitutionally punish organization for associating with national scouting
group that discriminated against homosexuals and atheists, even though organization
did not discriminate; city was entitled to assurances of future nondiscrimination, and
organization failed to give such assurances in deference to national group's policies.
U.S.C.A. Const.Amend. 1.


3 Cases that cite this headnote


[12] Constitutional Law Government property or facilities
Municipal Corporations Leases and grants of franchises and privileges
Statements of city council members of intent to punish nonprofit youth organization
or national scouting group for discriminatory policies against homosexuals and atheists
did not support First Amendment action for city's denial of organization's use of free
berths at city marina, where record, including council minutes, showed that city's action
was based on discriminatory policy which prevented organization from assuring future
nondiscrimination. U.S.C.A. Const.Amend. 1.


3 Cases that cite this headnote


Attorneys and Law Firms


***206  Law Offices of Jonathan D. Gordon and Jonathan D. Gordon, Pleasant Hill, for Plaintiffs
and Appellants.


Pacific Legal Foundation, John H. Findley and Harold E. Johnson, Sacramento, for Plaintiff and
Appellant Tonatiuh Alvarez.
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Bill Lockyer, Attorney General, Manuel M. Medeiros, State Solicitor General, Richard M. Frank,
Chief Assistant Attorney General, Louis Verdugo, Jr., Assistant Attorney General, Suzanne M.
Ambrose and Timothy M. Muscat, Deputy Attorneys General, as Amicus on behalf of Defendants
and Respondents.


Opinion


WERDEGAR, J.


*5  **396  A city requested that a volunteer youth group affiliated with the Boy Scouts of
America, in order to qualify for continued free use of berths in the city's marina, provide written
assurance the group would not *6  discriminate against homosexuals or atheists wishing to
participate in the group's program. The city, deeming the policy statement the group provided
**397  ambiguous and therefore insufficient, discontinued its subsidy. Members of the group
sued, claiming, among other things, that the city's action violated their freedoms of speech and
association. The trial court sustained the city's demurrer, and the Court of Appeal affirmed. We
conclude ***208  the Court of Appeal correctly determined that the complaint does not establish
a violation of plaintiffs' constitutional rights and affirm the lower court's judgment.


FACTUAL AND PROCEDURAL BACKGROUND


[1]  [2]  [3]  [4]  [5]  Because this case comes to us on a demurrer for failure to state a cause of
action, we accept as true the well-pleaded allegations in plaintiffs' first amended complaint. “ ‘We
treat the demurrer as admitting all material facts properly pleaded, but not contentions, deductions
or conclusions of fact or law. [Citation.] We also consider matters which may be judicially noticed.’
(Serrano v. Priest (1971) 5 Cal.3d 584, 591 [96 Cal.Rptr. 601, 487 P.2d 1241, 41 A.L.R.3d 1187].)
Further, we give the complaint a reasonable interpretation, reading it as a whole and its parts in their
context. (Speegle v. Board of Fire Underwriters (1946) 29 Cal.2d 34, 42 [172 P.2d 867].)” (Blank
v. Kirwan (1985) 39 Cal.3d 311, 318, 216 Cal.Rptr. 718, 703 P.2d 58.) “ ‘[A] complaint otherwise
good on its face is subject to demurrer when facts judicially noticed render it defective.’ [Citation.]”
(Joslin v. H.A.S. Ins. Brokerage (1986) 184 Cal.App.3d 369, 374, 228 Cal.Rptr. 878; see Code Civ.
Proc., § 430.30, subd. (a).) The following facts appear from the allegations of the complaint and
from judicially noticeable sources.


Plaintiffs are 14 individual adult and youth participants in the Berkeley Sea Scouts, suing for
themselves and other program participants. The Berkeley Sea Scouts (Sea Scouts) are volunteers
joining together in a nonprofit association with no formal administrative structure, no budget,
and no employees. Adults, including some of the named plaintiffs, use Sea Scout vessels to
teach sailing, seamanship, marine engine repair, electrical repair, woodworking, and other skills
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for a maritime career, as well as teamwork, to teenagers who pay no more than $7 a year to
participate. Ethnic diversity is a hallmark of the Sea Scouts, and many youth participants are
economically disadvantaged. Girls as well as boys participate, and the Sea Scouts have never
actually discriminated against anyone on the basis of sexual orientation or religion.


According to the operative complaint, the Sea Scouts are “a subdivision of,” or “associated/
affiliated with,” the national Boy Scouts of America (BSA). The Sea Scouts operate under what the
complaint describes as BSA's “regional office,” the Mount Diablo Council. Each Sea Scout “ship”
functionsas *7  the equivalent of a Boy Scout troop. BSA provides the group with a low-cost
maritime liability insurance policy but gives it no direct funding. BSA, according to the complaint,
follows a “policy of discriminating against homosexuals' and atheists' participation.” 1


1 The complaint cites Curran v. Mount Diablo Council of the Boy Scouts (1998) 17 Cal.4th
670, 72 Cal.Rptr.2d 410, 952 P.2d 218, and Boy Scouts of America v. Dale (2000) 530 U.S.
640, 120 S.Ct. 2446, 147 L.Ed.2d 554, both of which describe BSA's doctrinal opposition
to participation in scouting programs by atheists and known homosexuals.


In the late 1930's, Berkeley began giving BSA one or more free berths at its marina for use by the
Sea Scouts, after the Mount Diablo Council permitted Berkeley to quarry rock from BSA property
to build the marina and breakwater. The arrangement was formalized by city resolutions in 1945
and 1969 that required compliance with marina rules and regulations and allowed revocation on
30 days' written notice.


[6]  In March 1997, in response to requests from other nonprofit organizations for free berths, the
city manager recommended ***209  and the Berkeley City Council adopted through resolution
No. 58,859–N.S. (Resolution 58,859) a uniform policy for awarding free berths to nonprofit
community service organizations. 2  Under the resolution, an organization **398  seeking free
berth space must “supply a beneficial public service,” the benefit of which “greatly exceeds the
value of the berth.” The organization also must “ demonstrate,” through “[m]embership policy
and practices,” among other criteria, that it “promote[s] cultural and ethnic diversity.” Resolution
58,859 goes on to specify that access to marina facilities may “not be predicated on a person's
race, color, religion, ethnicity, national origin, age, sex, sexual orientation, marital status, political
affiliation, disability or medical condition.” The resolution provides for the Berkeley Waterfront
Commission (Waterfront Commission) to review applications and make recommendations to the
city council. Organizations receiving berthing subsidies are to have those subsidies reviewed
annually by the city council after a review and recommendation by the Waterfront Commission.


2 Resolution 58,859 is a “legislative enactment[ ] issued by or under the authority of ... [a]
public entity in the United States,” of which notice may be taken under Evidence Code
section 452, subdivision (b). (See Cooke v. Superior Court (1989) 213 Cal.App.3d 401,
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416, 261 Cal.Rptr. 706 [county resolution increasing level of dental care for indigents],
disapproved on another point in County of San Diego v. State of California (1997) 15 Cal.4th
68, 106, fn. 30, 61 Cal.Rptr.2d 134, 931 P.2d 312.) The operative complaint also alleges the
existence and some of the terms of the resolution. We also take notice, as legislative history
reflecting on the purposes of the enactment, of the city manager's memorandum to the mayor
and city council recommending the resolution's adoption. (See Koebke v. Bernardo Heights
Country Club (2005) 36 Cal.4th 824, 848, fn. 6, 31 Cal.Rptr.3d 565, 115 P.3d 1212; Elsner
v. Uveges (2004) 34 Cal.4th 915, 929 & fn. 10, 22 Cal.Rptr.3d 530, 102 P.3d 915.)


*8  The continued provision of free marina berths to the Sea Scouts came up for review in the
Waterfront Commission in early 1998. The commission expressed concern that BSA's policy of
discrimination against homosexuals and atheists was in conflict with Resolution 58,859 and asked
the Sea Scouts to provide a “local policy statement” ensuring nondiscrimination. The Sea Scouts,
in negotiation with the Mount Diablo Council, approved a policy statement intended to satisfy
Berkeley's requirements. In a letter to the waterfront manager, dated April 8, 1998, the Sea Scouts
stated: “We will continue to comply with the Constitution of the United States of America, the laws
of the State of California and the Berkeley Municipal Code—including Section 13.28.060 and
City Council Resolution No. 58,85[9], N.S. [¶] ... We actively recruit adult leaders and adolescents
meeting the minimum age requirements without regard to sex, race, color, national origin, political
affiliation, religious preference, marital status, physical handicap or medical condition. We believe
that sexual orientation is a private matter, and we do not ask either adults or youths to divulge this
information at any time.” 3


3 The text of the Sea Scouts' April 8, 1998, letter appears in the appellate record only in
plaintiffs' original complaint, which was superseded by amendment after the trial court
granted judgment on the pleadings for Berkeley with leave to amend. Both parties, however,
quote the letter's language in their briefing. The superseded allegation, it thus appears,
was not made by mistake or inadvertence, and no potential dispute exists as to the letter's
language, allowing its consideration on demurrer. (See Reichert v. General Ins. Co. (1968)
68 Cal.2d 822, 836, 69 Cal.Rptr. 321, 442 P.2d 377; Joslin v. H.A.S. Ins. Brokerage, supra,
184 Cal.App.3d at p. 375, 228 Cal.Rptr. 878.)


The Waterfront Commission recommended the city council continue the Sea ***210  Scouts' free
berths. The city manager, however, recommended the council discontinue the free berths, based
on an opinion by the city attorney concluding that continuation of the free berth subsidy to the Sea
Scouts would violate both Resolution 58,859 and section 13.28.060 of the Berkeley Municipal
Code, which prohibits discrimination based on sexual orientation in the use of city owned or
supported facilities and services. 4


4 Regarding judicial notice of the city attorney's opinion, see footnote 5, post.
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In her opinion, which was provided to the council with the city manager's recommendation, the
city attorney concluded the Sea Scouts' April 8, 1998, letter did not constitute compliance with
Resolution 58,859 or Berkeley Municipal Code section 13.28.060. In the city attorney's view, the
Sea Scouts' assertion in the April 8 letter that they considered sexual orientation to be “a private
matter” did not state a policy that the group would not, in the future, discriminate on the basis
of sexual orientation. According to the city attorney, the Sea Scouts said they were unwilling to
state such an express policy “due to fear of losing their charter from the Boy Scouts.” From her
examination of this **399  court's then recent opinion in Curran v. Mount Diablo Council of the
Boy Scouts, supra, 17 Cal.4th 670, 72 Cal.Rptr.2d 410, 952 P.2d 218, and her discussion with BSA's
attorney in that case, the city attorney concluded that BSA requireslocal *9  groups to adhere to
its policy of excluding avowedly gay or atheistic members or adult leaders, even where a local
nondiscrimination law requires otherwise. In light of BSA's policy, the city attorney concluded,
the qualified language of the April 8 letter was insufficient to show compliance with Berkeley's
ordinance and resolution.


The Berkeley City Council took up the matter on May 5, 1998. According to plaintiffs' complaint,
at the May 5 meeting the city council was “made aware” that the Sea Scouts had never
discriminated against gays or atheists and that the Sea Scout program served an ethnically and
economically diverse group of young people. The city council nevertheless voted to end the berth
subsidy.


[7]  According to the minutes of the May 5 council meeting, the free berths were discontinued “due
to [BSA's] discriminatory policies against gays and atheists.” 5  In a letter giving the Sea Scouts
notice their free berths were cancelled, the Berkeley Waterfront Manager indicated the city council
had denied free berths to the Sea Scouts because, in the complaint's words, the Sea Scouts “were
associated with the national Boy Scouts of America organization which has a national policy of
discriminating based on sexual orientation and atheism.”


5 Berkeley asserts the minutes are noticeable as a legislative enactment (Evid.Code, § 452,
subd. (b)) and the city attorney's opinion is noticeable as legislative history reflecting on the
basis for that enactment. Plaintiffs do not dispute the former point and quote the minutes'
statement of the reason for denial at least twice in their brief, which we take as a concession
the minutes may be considered on review of the demurrer. In their reply brief, plaintiffs
object to the city attorney's opinion on the ground it contains hearsay regarding BSA's
policies, but that objection does not reach the facts for which notice is sought: that the city
attorney concluded continuing free berths would violate the city's resolution and ordinance
and conveyed that opinion to the city manager and council. In the absence of a sound
objection, we take notice of the opinion as well as the minutes.
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Because of its hostility to BSA, plaintiffs allege, Berkeley “decided to punish and intentionally
discriminated against the completely innocent children and community volunteer[s]” of the Sea
Scouts. ***211  Berkeley allegedly knew plaintiffs had, in the April 8, 1998, letter, “agreed not to
discriminate against gays or atheists.” The city used “[g]uilt by association,” excluding plaintiffs
from the free berth program solely because of BSA's policies, without ever determining that the
Sea Scouts themselves “pose[d] the threat feared by the government”—discrimination in the use
of publicly owned facilities. “Here, there is no evidence that Plaintiffs or any participant in the
Berkeley Sea Scouts program was going to unlawfully discriminate against anyone, yet they have
been penalized by the deprivation of the continued free use of the public facilities.”


*10  Plaintiffs allege the exclusion of the Sea Scouts from the free berth program violated their
rights of free speech and association and constituted a denial of due process and equal protection
of the laws. These deprivations of constitutional rights are claimed to be violations of state and
federal civil rights laws, including Civil Code sections 51, 52, and 52.1, and title 42 United States
Code section 1983. Plaintiffs seek damages reflecting the value of berths they were unable to afford
to continue using, the rental they have paid and will pay for the berth they still use, emotional
distress, and consequential losses. The complaint does not pray for injunctive or declaratory relief.


The trial court sustained Berkeley's demurrer to the amended complaint without leave to amend.
The Court of Appeal affirmed, reasoning that plaintiffs had merely been denied a city subsidy
“because they declined to adhere to Berkeley's nondiscrimination policy.” Berkeley had not
“attempted to muzzle anyone's speech” or force the Sea Scouts to sever their association with BSA,
but had only “conditioned a city subsidy on compliance with nondiscrimination principles.”


We granted plaintiffs' petition for review.


**400  DISCUSSION


Plaintiffs contend Berkeley violated their rights of free association, speech, and equal treatment
under the law by punishing them for being part of BSA despite their having never violated
Berkeley's antidiscrimination laws and having “solemnly promised” not to do so in the future. The
Court of Appeal, plaintiffs argue, erred in holding Berkeley had properly conditioned the subsidy
on compliance with nondiscrimination laws because plaintiffs “have agreed to comply.” The lower
court and Berkeley, plaintiffs maintain, “are refusing to take ... yes for an answer.”


Berkeley, in contrast, argues that it may place nondiscrimination conditions on government funding
without violating rights of speech and association, and insists it properly denied continued free
berthing solely because the Sea Scouts were unable to provide adequate assurances of future
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nondiscrimination, assurances Berkeley reasonably demanded in light of the known policies of
BSA, of which the Sea Scouts are a part.


We agree with Berkeley and the Court of Appeal that a government entity may constitutionally
require a recipient of funding or subsidy to provide written, unambiguous assurances of compliance
with a generally applicable nondiscrimination policy. We further agree Berkeley reasonably
concluded the Sea Scouts did not and could not provide satisfactory assurances because of their
required adherence to BSA's discriminatory policies.


*11  I. Berkeley Could Constitutionally Demand Sufficient Guarantees of
Nondiscrimination


[8]  Berkeley's requirement that an individual or group receiving a city subsidy ***212  in the
form of free berths in the Berkeley Marina agree in advance to administer its program without
invidious discrimination did not infringe on plaintiffs' speech or associational rights. In order to
meet the city's mandate of nondiscriminatory participation policies, the Sea Scouts were required
neither to espouse nor to denounce any particular viewpoint nor to form or break any association
or affiliation, but only to assure Berkeley of their adherence to the city's policies in connection
with subsidized use of Berkeley's facilities.


Under the decisions of the United States Supreme Court, that Berkeley's nondiscrimination
requirement applied only to programs assisted by a city subsidy, in the form of free berths at the
marina, is virtually dispositive. The high court has generally approved, against First Amendment
challenges, programs of governmental financial assistance that limit the expressive activities for
which the funds may be used.


In the leading case of Rust v. Sullivan (1991) 500 U.S. 173, 111 S.Ct. 1759, 114 L.Ed.2d 233,
the court rejected a First Amendment challenge to regulations prohibiting abortion counseling in
programs supported by federal family planning funds. “The Government can, without violating
the Constitution, selectively fund a program to encourage certain activities it believes to be in
the public interest, without at the same time funding an alternative program which seeks to deal
with the problem in another way. In so doing, the Government has not discriminated on the
basis of viewpoint; it has merely chosen to fund one activity to the exclusion of the other. ‘[A]
legislature's decision not to subsidize the exercise of a fundamental right does not infringe the
right.’ [Citations.]” (Id. at p. 193, 111 S.Ct. 1759.)


In restricting the range of counseling and advocacy in which programs receiving federal funding
could engage, the government had not denied the grantees the right to engage in abortion-
related activities. “Congress has merely refused to fund such activities out of the public fisc....”
(Rust v. Sullivan, supra, 500 U.S. at p. 198, 111 S.Ct. 1759; accord, United States v. American
Library Assn., Inc. (2003) 539 U.S. 194, 212, 123 S.Ct. 2297, 156 L.Ed.2d 221 (plur.opn.)
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[statutory requirement that libraries receiving aid for Internet access use filtering software “does
not ‘penalize’ libraries that choose not to install such software, or deny them the right to provide
their patrons with unfiltered Internet access. [The statute] simply reflects Congress' decision not
to subsidize their doing so. To the extent that libraries wish to offer unfiltered access, they are
free to do so **401  without federal assistance”]; *12  Regan v. TaxationWith Representation of
Wash. (1983) 461 U.S. 540, 549, 103 S.Ct. 1997, 76 L.Ed.2d 129 [denial of full tax-exempt status
to an organization that engages in substantial lobbying activities does not infringe on freedom
of speech: “a legislature's decision not to subsidize the exercise of a fundamental right does not
infringe the right, and thus is not subject to strict scrutiny”]; cf. Locke v. Davey (2004) 540 U.S.
712, 721, 124 S.Ct. 1307, 158 L.Ed.2d 1 [scholarship program's exclusion of theology students
does not violate First Amendment's free exercise clause; provision of assistance to those pursuing
secular education does not constitute a “ ‘baseline’ ” against which denial of assistance to theology
students must be deemed a burden on religion].)


The Supreme Court has applied these principles, in particular, to uphold, against First Amendment
challenges, government rules limiting financial assistance to those organizations that agree in
advance not to practice invidious discrimination in government-assisted programs. ***213  Grove
City College v. Bell (1984) 465 U.S. 555, 104 S.Ct. 1211, 79 L.Ed.2d 516 (Grove City ) is the
closest case on point. A federal statute required recipients of federal education funds to agree not
to discriminate on the basis of sex in any program so funded. When the plaintiff college declined
to provide an “Assurance of Compliance” with the statute, the federal Department of Education
terminated a program of tuition assistance to the college and its students. (Id. at pp. 557–561, 104
S.Ct. 1211.)


The Grove City plaintiffs attacked the statutory condition as, inter alia, a violation of their
First Amendment rights, but the high court found the constitutional claim “warrants only brief
consideration. Congress is free to attach reasonable and unambiguous conditions to federal
financial assistance that educational institutions are not obligated to accept. E.g., Pennhurst State
School and Hospital v. Halderman, 451 U.S. 1, 17, 101 S.Ct. 1531, 67 L.Ed.2d 694 (1981). Grove
City may terminate its participation in the [tuition aid] program and thus avoid the requirements
of [the nondiscrimination provision]. Students affected by the Department's action may either take
their [tuition aid] elsewhere or attend Grove City without federal financial assistance. Requiring
Grove City to comply with Title IX's prohibition of discrimination as a condition for its continued
eligibility to participate in the [tuition aid ] program infringes no First Amendment rights of the
College or its students.” (Grove City, supra, 465 U.S. at pp. 575–576, 104 S.Ct. 1211, italics added;
see also Bob Jones University v. United States (1983) 461 U.S. 574, 602–604, 103 S.Ct. 2017, 76
L.Ed.2d 157 (Bob Jones ) [restrictive condition on charitable tax status, requiring lack of racial
discrimination, did not infringe university's First Amendment right to freedom of religion because
the compelling interest in preventing racial discrimination in education justified the policy's limited
impact on exercise of religion: “Denial of tax benefits will inevitably have asubstantial *13  impact
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on the operation of private religious schools, but will not prevent those schools from observing
their religious tenets”].) 6


6 Plaintiffs argue Grove City and Bob Jones govern only where eliminating a particular type
of discrimination has been recognized as a “compelling national interest.” The high court in
Grove City, however, relied on no such compelling-interest analysis, holding simply that the
government could attach “reasonable and unambiguous conditions” to financial assistance it
offered private institutions. (Grove City, supra, 465 U.S. at p. 575, 104 S.Ct. 1211.) The court
did, in Bob Jones, supra, 461 U.S. at page 603, 103 S.Ct. 2017, apply the compelling-interest
test for free exercise claims, but it later held, in Employment Div., Ore. Dept. of Human Res.
v. Smith (1990) 494 U.S. 872, 885, 110 S.Ct. 1595, 108 L.Ed.2d 876, that such a justification
was not required for neutral laws of general applicability.


Similarly, Berkeley, in conditioning free berths on a group's adoption of a nondiscriminatory
membership policy, has not prohibited or penalized plaintiffs' exercise of speech or associational
rights. In adopting Resolution 58,859 and applying it to end free berths for the Sea Scouts, the
city did not purport to prohibit the scouts from operating in a discriminatory manner; it simply
“refused to fund such activities out of the public fisc....” (Rust v. Sullivan, supra, 500 U.S. at p.
198, 111 S.Ct. 1759.) To the extent the **402  Sea Scouts objected to compliance with Resolution
58,859, the organization (to paraphrase Grove City, supra, 465 U.S. at p. 575, 104 S.Ct. 1211)
was free to terminate its participation in the free berth program and thus avoid the requirements
of the nondiscrimination provision; “a legislature's decision not to subsidize the exercise of a
fundamental right does not infringe the right” ***214  (Regan v. Taxation With Representation of
Wash., supra, 461 U.S. at p. 549, 103 S.Ct. 1997).


The Supreme Court has recognized two exceptions to its broad rule that the government's refusal
to subsidize exercise of a First Amendment right does not infringe that right. Neither is applicable
here.


[9]  First, a funding restriction that has as its purpose the suppression of a disfavored viewpoint—
especially, but not only, where the government program at issue exists to create or foster a public
forum—is subject to strict scrutiny. Invalidating a rule precluding federally funded legal services
affiliates from challenging welfare laws, the Supreme Court explained: “Where private speech is
involved, even Congress' antecedent funding decision cannot be aimed at the suppression of ideas
thought inimical to the Government's own interest.” (Legal Services Corp. v. Velazquez (2001) 531
U.S. 533, 548–549, 121 S.Ct. 1043, 149 L.Ed.2d 63; see also Rosenberger v. Rector and Visitors of
Univ. of Va. (1995) 515 U.S. 819, 832–834, 115 S.Ct. 2510, 132 L.Ed.2d 700 [exclusion of journals
promoting a particular set of religious viewpoints from program of financial assistance to student
newspapers infringed student group's freedom of speech]; Regan v. Taxation With Representation
of Wash., supra, 461 U.S. at p. 548, 103 S.Ct. 1997 [refusal to subsidize lobbying would not come
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within the rule of permissibility “if Congress wereto *14  discriminate invidiously in its subsidies
in such a way as to ‘ “aim[ ] at the suppression of dangerous ideas” ’ ”]; Perry v. Sindermann
(1972) 408 U.S. 593, 595, 598, 92 S.Ct. 2694, 33 L.Ed.2d 570 [college teacher's allegation that
the administration's decision not to rehire him was based on his public criticism of its policies
presented “a bona fide constitutional claim”]; Speiser v. Randall (1958) 357 U.S. 513, 518, 78
S.Ct. 1332, 2 L.Ed.2d 1460 [“denial of a tax exemption for engaging in certain speech” infringes
freedom of speech because it is “ ‘frankly aimed at the suppression of dangerous ideas' ”].) 7


7 The restriction on speech of family planning grant recipients in Rust v. Sullivan, supra,
500 U.S. 173, 111 S.Ct. 1759, 114 L.Ed.2d 233, might appear to fall logically within this
exception, but the high court has since characterized the program in Rust as involving
government promulgation of its own message, an enterprise in which the government enjoys
even greater leeway than in the funding of private speech. (Legal Services Corp. v. Velazquez,
supra, 531 U.S. at p. 541, 121 S.Ct. 1043.)


The exception for attempted suppression of a disfavored viewpoint is inapposite to the condition
imposed here. In terminating the Sea Scouts' free berths because of the group's failure fully and
unambiguously to promise future nondiscrimination, Berkeley did not demand adherence to or
renunciation of any idea or viewpoint. A government that requires aid recipients to conform
their actions to its laws does not thereby enforce adherence to the philosophy or values behind
those laws. More specifically, to state, in applying for government funding, that one will not
use the funding for a discriminatory program is not necessarily to state that one agrees with the
government's nondiscrimination objective. Thus Berkeley, in requiring assurances that its subsidy
and property will be used without discrimination on the basis of religion or sexual orientation,
does not demand adherence to the viewpoint that motivated the nondiscrimination provision. (See
Boy Scouts of America v. Wyman (2d Cir.2003) 335 F.3d 80, 94 [exclusion of BSA from state's
workplace charitable contribution campaign because of its discriminatory policies was viewpoint
neutral in that nondiscrimination rule's purpose was “to protect persons from the ... economic
and ***215  social harms of discrimination” rather than “to impose a price on the expression of
[BSA's] point of view”]; but see Boy Scouts of America, South Florida v. Till (S.D.Fla.2001) 136
F.Supp.2d 1295, 1308 [exclusion of local council from off-hours use of public schools because
of its adherence to BSA's discriminatory policy characterized as punishment of council for its
“message”].)


**403  [10]  Second, a restriction is suspect to the extent it goes beyond limiting the government
funded expressive activity of the recipient and attempts further to limit expressive activities that
are not government funded. In Rust v. Sullivan, supra, 500 U.S. at pages 196–197, 111 S.Ct. 1759,
the high court explained that funding restrictions previously held to constitute unconstitutional
conditions had involved “a condition on the recipient of the subsidy rather than on a particular
program or service, thus effectively prohibiting the recipient fromengaging *15  in the protected
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conduct outside the scope of the federally funded program,” but that a recipient of family planning
funds could, despite the restrictions at issue, “ continue to ... engage in abortion advocacy ...
through programs that are separate and independent from” the federally assisted project. (See
also FCC v. League of Women Voters of California (1984) 468 U.S. 364, 400, 104 S.Ct. 3106,
82 L.Ed.2d 278 [invalidating rule precluding public broadcasting stations from editorializing,
in part because under the rule a station that received only a small amount of its income from
federal grants was “barred absolutely from all editorializing.... The station has no way of limiting
the use of its federal funds to all noneditorializing activities, and, more importantly, it is barred
from using even wholly private funds to finance its editorial activity”]; Sullivan, Unconstitutional
Conditions (1989) 102 Harv. L.Rev. 1413, 1463–1467 [discussing “germaneness” as a limitation
on government funding conditions].)


This exception, too, is inapplicable. Berkeley, in conditioning its free berths on the Sea Scouts'
agreement not to engage in invidious discrimination, did not purport to control the exercise of
speech or associational rights by the Sea Scouts or individual plaintiffs outside the Berkeley
Marina program. Even were the nondiscrimination assurance demanded by Berkeley regarded as
a conditional burden on speech or association, its scope would be limited to the very program
subsidized by the city. As in Rust v. Sullivan, supra, 500 U.S. 173, 111 S.Ct. 1759, 114 L.Ed.2d
233, and Regan v. Taxation With Representation of Wash., supra, 461 U.S. 540, 103 S.Ct. 1997, 76
L.Ed.2d 129, plaintiffs here would be free to exercise their expressive or associational rights fully
in any program not funded by public money. Federal high court precedent thus fails to support
plaintiffs' constitutional claims.


Plaintiffs also contend that by conditioning free berths on adequate assurance of nondiscrimination,
Berkeley has established an unconstitutional condition under the decisions of this court. We
disagree.


In Danskin v. San Diego Unified Sch. Dist. (1946) 28 Cal.2d 536, 171 P.2d 885, this court held
invalid on First Amendment grounds a statutory and regulatory scheme that permitted the use
of school facilities for the meetings of private groups but excluded “subversive elements.” We
explained that while “[t]he state is under no duty to make school buildings available for public
meetings” (id. at p. 545, 171 P.2d 885), having done so it could not constitutionally “demand tickets
of admission in the form of convictions and affiliations that it deems acceptable” (id. at p. 547,
171 P.2d 885). We reiterated this principle in ***216  Bagley v. Washington Township Hospital
Dist. (1966) 65 Cal.2d 499, 504, 55 Cal.Rptr. 401, 421 P.2d 409, explaining that “the power of
government, federal or state, to withhold benefits from its citizens does not encompass a supposed
‘lesser’ power to grant such benefits upon an arbitrary deprivation of constitutional *16  right.”
At the same time, we emphasized that some such conditions on public benefits were justifiable;
we articulated a test of justification focusing on how germane and well-tailored the condition is
to the purpose of the legislation establishing the benefit and whether the utility of imposing the
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condition outweighs the impairment of constitutional rights. (Id. at pp. 505–507, 55 Cal.Rptr. 401,
421 P.2d 409; see also Committee to Defend Reproductive Rights v. Myers (1981) 29 Cal.3d 252,
265–266, 172 Cal.Rptr. 866, 625 P.2d 779.)


To apply these principles governing conditions on public benefits here, we need not decide
whether Berkeley had adequate justification for its condition, as the condition—the giving of
adequate assurances of nondiscrimination—did not demand or preclude the **404  exercise of any
speech or associational right by plaintiffs. Plaintiffs repeatedly disavow, both in their complaint
and in their briefs in this court, any desire to discriminate on the basis of sexual orientation or
religion. They therefore cannot, and do not, claim that Berkeley, by requiring them to refrain from
such discrimination as a condition of the free berths, is restricting their freedom to limit their
membership for purposes of expressive association. (Cf. Boy Scouts of America v. Dale, supra, 530
U.S. 640, 120 S.Ct. 2446, 147 L.Ed.2d 554; Hurley v. Irish–American Gay, Lesbian and Bisexual
Group of Boston, Inc. (1995) 515 U.S. 557, 115 S.Ct. 2338, 132 L.Ed.2d 487.) Indeed, plaintiffs,
in their briefing, explain why this is a misconstruction of their claims: “Berkeley suggests that
Petitioners challenge the condition as ‘forc[ing] inclusion’ of homosexuals and atheists in their
ranks. Obviously this is not so, because Petitioners do not discriminate.”


Berkeley's requirement that the Sea Scouts document a nondiscriminatory membership policy in
order to qualify for the free berth program also did not condition receipt of a public benefit on the
Sea Scouts' giving up their right to be a part of BSA. In requiring assurances of nondiscrimination,
Berkeley did not in any way demand, even as a condition of the free berths, that the Sea Scouts
quit BSA. To the extent compliance with the city's requirement would have that effect, it would be
by the choice of a third party, BSA. Were BSA, that is, to cut its ties with a local scouting program
because the program made assurances of nondiscrimination to a local government, the decision
to sever the association would be BSA's, not the government's. We are aware of no authority for
the extraordinary proposition that government infringes on associational rights by offering one
group a financial benefit that, if accepted, could lead another group to sever its association with
the recipient. 8


8 In part II of the discussion, post, we reject plaintiffs' additional argument that Berkeley has
infringed their associational rights by punishing them for being affiliated with BSA.


Nor, as already discussed, did Berkeley's requirement that free berth recipients have
nondiscriminatory membership policies require the Sea *17  Scouts, as a condition of the
subsidy, to adopt an antidiscrimination viewpoint or repudiate BSA's discriminatory philosophy
(a philosophy the Sea Scouts, in any event, expressly state they do not share). We therefore do
not agree with plaintiffs that by conditioning free berths on the Sea Scouts' statement of a local
nondiscrimination policy, the city compelled them to ***217  “renounce” BSA's positions and
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to “advocate and disseminate” Berkeley's own philosophy. As already explained, to condition a
public benefit on assurances of nondiscrimination is not to compel advocacy of a viewpoint.


The complaint alleges Berkeley attempted to compel the Sea Scouts to subscribe to a “pledge
of fealty” or “loyalty oath” according with Berkeley's antidiscrimination values. On analysis,
however, these general claims provide no valid grounds for a claim of unconstitutionality. The
only facts alleged regarding such a coerced statement of viewpoint concern the Waterfront
Commission's request for a local policy statement of nondiscrimination. The Sea Scouts, according
to the complaint, provided such a statement in their letter of April 8, 1998. This satisfied the
Waterfront Commission, which recommended continuation of the free berths, albeit on conditions
that the letter be distributed to program participants and that the Sea Scouts initiate a dialogue
with the Mount Diablo Council on obtaining a change in the national BSA policy. Had the
Berkeley City Council accepted the Waterfront Commission's recommendation and imposed
these conditions on continuation of the free berths, plaintiffs might with greater plausibility
contend the conditions infringed their freedom of speech. But the city council rejected the
Waterfront Commission's recommendation, instead accepting the city manager's and city attorney's
recommendation that the subsidy be discontinued because the April 8 letter was an insufficient
assurance of nondiscrimination. The city council's action mooted any claim that the conditions
proposed by the Waterfront Commission were unconstitutional.


II. Plaintiffs Have Not Been Punished for Associating with BSA
[11]  Relying on Healy v. James (1972) 408 U.S. 169, 92 S.Ct. 2338, 33 L.Ed.2d 266, **405
plaintiffs contend they have been subjected to a judgment of “ ‘guilt by association’ ” in
that Berkeley had no reason to believe the Sea Scouts themselves “ ‘pose[d] the threat [of
discrimination] feared by the Government,’ ” but rather assumed they discriminated simply
because of their affiliation with BSA. (Id. at p. 186, 92 S.Ct. 2338.) Berkeley's denial of free
berths was arbitrary and unjustified by its nondiscrimination purpose because, plaintiffs contend, it
“punishes innocent children, and their adult leaders, who are not engaged in the discrimination that
Berkeley claims to be battling.” In a related claim, they argue they were denied equal protection of
the laws in that they were treated differently from other nonprofit community service organizations
using the marina, solely because of their association with BSA. Again, we disagree.


*18  The Sea Scouts are a part of BSA, an organization whose official policy excludes
homosexuals and atheists from participation. That Berkeley officials were unaware of any past
discrimination by the Sea Scouts does not mean none would occur in the future. To require of a
group operating as part of an organization with an official policy of discrimination that it agree in
advance not to discriminate in the use of the city's free marina berths is a reasonable and narrowly
tailored step to implement the diversity and nondiscrimination provisions of Resolution 58,859.
That other groups, which were not part of BSA, were not required to give local policy statements
assuring nondiscrimination does not show unequal treatment.
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When the city asked the Sea Scouts to document that their local policy differed from BSA's,
the Sea Scouts negotiated with BSA over such a policy, but, as their attorney explained to the
trial court, “They couldn't say the words ‘We do not discriminate ***218  on the basis of sexual
discrimination [sic: orientation],’ because the Boy Scouts objected.” According to the attorney,
BSA told plaintiffs, “You can't say you don't discriminate based on sexual orientation.”


At oral argument in this court, plaintiffs, through their attorney, expanded on these concessions.
When asked by the court what plaintiffs' course of action would be if an “openly and avowedly
gay” person sought to participate in the Sea Scouts program, counsel responded, “If the Boy Scouts
forbid it, it wouldn't happen.... [I]f the Boy Scouts came down on us, we would have to exclude
that person.” Asked whether plaintiffs and BSA were “one and the same” with regard to potential
discrimination, counsel replied, “Essentially,” and explained that while BSA and the Sea Scouts
were “different organizations, ... we are bound by what the Boy Scouts tell us we have to do.” We
accept these concessions by plaintiffs as establishing, even as against any contrary allegation or
implication of the complaint, that the Sea Scouts could not, consistent with the limitations imposed
on them by BSA, truthfully state they would not in the future discriminate against openly gay
or atheistic participants. (See DeRose v. Carswell (1987) 196 Cal.App.3d 1011, 1018–1019, 242
Cal.Rptr. 368 [concessions of the plaintiff's attorney before trial court negate contrary allegations
for purposes of demurrer]; cf. Browne v. Superior Court (1940) 16 Cal.2d 593, 599, 107 P.2d 1 [the
petitioner's concessions at oral argument negate contrary allegations in the habeas corpus petition];
Sacramento County Deputy Sheriffs' Assn. v. County of Sacramento (1996) 51 Cal.App.4th 1468,
1474, fn. 6, 59 Cal.Rptr.2d 834 [admissions in the plaintiffs' appellate brief negate statements in
declarations for summary judgment purposes].) 9


9 In light of plaintiffs' concessions that the Sea Scouts could not unequivocally state they would
not discriminate against gay and atheistic participants and that they would have to follow
BSA's discriminatory policy if the occasion arose, their reliance on Robb v. Hungerbeeler
(8th Cir.2004) 370 F.3d 735 is misplaced. In that case, the State of Missouri claimed it had
properly excluded a local unit of the Knights of the Ku Klux Klan from the state's Adopt–
A–Highway program because of the group's judicially noticed history of violence. (Id. at
p. 740.) The court of appeals found the state's rationale for exclusion “rings hollow” (ibid.)
because the judicially noticed history of violence related generally to organizations named
Knights of the Ku Klux Klan rather than specifically to the local unit or its organizers (id. at
p. 741). “The mere fact that an applicant's organizational name includes certain widely-used
language that has been used in the past by groups for which judicial notice has been taken of
having a history of violence is inadequate to demonstrate that the applicant itself violates the
dictates of the regulation.” (Ibid.) The Sea Scouts, who according to the complaint form a
subdivision of BSA, whose statement of local policy was limited by BSA dictates, and who,
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plaintiffs concede, must follow BSA's discriminatory policy, obviously share more than a
coincidence of nomenclature with the national organization.


*19  **406  Because of the restrictions enforced by BSA, the April 8, 1998, letter was ambiguous
as to how the Sea Scouts would treat an avowedly gay or atheistic participant. The Sea Scouts'
statement that they would obey city law implied they would not discriminate on the basis of sexual
orientation or religion, as city law forbade such discrimination. But the subsequent statement
that the Sea Scouts recruit without regard to a list of factors including race, sex, and “religious
preference,” but not including sexual orientation or religion as such, implied, to the contrary, that
the group would disfavor potential participants who were known to be gay or who “ prefer[red]”
no religion. Finally, the Sea Scouts' statement that they viewed sexual ***219  orientation as a
“private matter” they do not ask participants to “divulge” strongly implied that they viewed openly
or avowedly gay people differently from those who kept their orientation private, and reserved the
right to treat them differently, contrary to the nondiscrimination requirement of Resolution 58,859.
In the April 8 letter, the Sea Scouts, in effect, reserved the right to discriminate against avowedly
gay or atheistic participants.


Healy v. James, supra, 408 U.S. 169, 92 S.Ct. 2338, 33 L.Ed.2d 266, upon which plaintiffs
rely, actually supports Berkeley's decision. While the high court there condemned government
actions “denying rights and privileges solely because of a citizen's association with an unpopular
organization” (id. at p. 186, 92 S.Ct. 2338), the court went on to explain that the government
could legitimately demand assurances that an individual or group would not engage in the same
prohibited activities as the larger organization with which the individual or group was associated
(id. at pp. 191–194, 92 S.Ct. 2338). Specifically, the high court held that a local Students for a
Democratic Society chapter's “equivocation” regarding the use of violent and disruptive tactics
could warrant denying the group official recognition. (Id. at p. 191, 92 S.Ct. 2338.) Though
there was no evidence the local group actually posed a significant threat of disruption to the
college (id. at pp. 189–190, 92 S.Ct. 2338), the court explained, “the benefits of participation
in the internal life of the college community may be denied to any group that reserves the
right to violate any campus rules with which it disagrees” (id. at pp. 193–194, 92 S.Ct. 2338).
The requirement that a student group seeking official recognition “affirm inadvance *20  its
willingness to adhere to reasonable campus law ... does not impose an impermissible condition on
the students' associational rights.” (Id. at p. 193, 92 S.Ct. 2338; see also Grove City, supra, 465 U.S.
at p. 575, 104 S.Ct. 1211 [requiring “Assurance of Compliance” from college was a “reasonable
and unambiguous” condition of federal assistance].)


Similarly, Berkeley did not engage in overbroad or arbitrary regulation in denying a subsidy to
a BSA program that refused to state an unambiguous local policy of nondiscrimination, instead
pointedly reserving the right to discriminate against openly gay and atheistic participants. Denial
of free berths to a program operating under a national organization with an enforced policy of
discrimination, a program that was asked to and would not give an unqualified assurance of future
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nondiscrimination, was not overbroad or unjustified as a means of enforcing Berkeley's policy
limiting free berths to nonprofit community service organizations that serve the public diversely
and without invidious discrimination.


As explained earlier, a demurrer assumes the truth of the complaint's properly pleaded allegations,
but not of mere contentions or assertions contradicted by judicially noticeable facts. (Blank v.
Kirwan, supra, 39 Cal.3d at p. 318, 216 Cal.Rptr. 718, 703 P.2d 58; Joslin v. H.A.S. Ins. Brokerage,
supra, 184 Cal.App.3d at p. 374, 228 Cal.Rptr. 878.) Here, the noticeable and conceded facts
contradict the complaint's assertions that Berkeley “decided to punish ... [the] completely innocent”
plaintiffs for their association with BSA despite knowing that plaintiffs had, in **407  the April
8, 1998, letter, “agreed not to discriminate against gays or atheists.” The facts, including those
in the complaint, those subject to judicial notice, and those conceded by plaintiffs, show the Sea
Scouts could not and did not unambiguously promise not to discriminate in the use of the marina
facilities. The city council, in receipt of the city attorney's opinion discussing ***220  the April 8
letter's ambiguity and the city manager's consequent denial recommendation, denied the continued
subsidy because BSA's “discriminatory policies against gays and atheists” made impossible a full
and unambiguous assurance the Sea Scouts would not discriminate in the future.


Similarly, plaintiffs' allegation that the city excluded plaintiffs from the free berth program without
ever determining that the Sea Scouts themselves “pose[d] the threat” of discrimination and
without “evidence that Plaintiffs or any participant in the Berkeley Sea Scouts program was going
to unlawfully discriminate against anyone,” is contradicted by their own concessions and the
noticeable facts. The city asked for full assurances that the program posed no threat of future
discrimination, but it did not receive them. In light of BSA's policies, which, as counsel conceded
in this court, plaintiffs would have to follow, Berkeley reasonably concluded that the Sea Scouts'
representations were inadequate to assure future compliance with the city's nondiscrimination
rules. Plaintiffs' claim that Berkeley simply “refuses to take ... yes *21  for an answer” is belied
by the record, which establishes that the Sea Scouts, because of BSA's enforced policies, could
not and did not respond to the city with a simple “yes,” but rather with an evasive “maybe.”


[12]  Plaintiffs rely in part on allegations that individual members of the Berkeley City Council
and other city officials expressed the intent to punish BSA or the Sea Scouts for BSA's policies. 10


Under some circumstances, where the decision maker's reason or object is itself a contested
element of a claim of unconstitutionality, “statements made by members of the decisionmaking
body” are properly considered, together with other types of evidence, in determining the object of
the official action. (Church of Lukumi Babalu Aye, Inc. v. Hialeah (1993) 508 U.S. 520, 540, 113
S.Ct. 2217, 124 L.Ed.2d 472; see also Arlington Heights v. Metropolitan Housing Corp. (1977)
429 U.S. 252, 267–268, 97 S.Ct. 555, 50 L.Ed.2d 450.) But here there is no dispute the basis for
the city council's action was, as the council minutes stated, BSA's “discriminatory policies against
gays and atheists,” which—as the record shows and plaintiffs' attorney conceded in this court—
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made it impossible for the Sea Scouts to give a complete and unambiguous guaranty against future
discrimination. In light of that undisputed legislative object, allegations suggesting merely that
individual council members voted for the action because of their personal hostility to BSA's views
do not state a claim for a constitutional violation, for such individual motives do not alter the
undisputed grounds upon which the council, as a body, acted. (See Graham v. DaimlerChrysler
Corp. (2004) 34 Cal.4th 553, 572, 21 Cal.Rptr.3d 331, 101 P.3d 140, fn. 5 [“ ‘Material showing
the motive or understanding of an individual legislator, including the bill's author, his or her staff,
or other interested persons, is generally not considered. [Citations.] This is because such materials
are generally not evidence ***221  of the Legislature's collective intent’ ”].)


10 Councilmembers Woolley and Worthington allegedly “made clear,” around the time of the
March 11, 1998, Waterfront Commission meeting, that they intended to take “punitive
actions” against the Sea Scouts in an “attempt to overturn [BSA's] national policies.” At the
May 5, 1998, city council meeting, unnamed Berkeley “officials” allegedly indicated the city
should and would deny the Sea Scouts continued benefits in order to discourage BSA from
maintaining its disfavored policies and to retaliate for BSA's expulsion of Timothy Curran
(the plaintiff in Curran v. Mount Diablo Council of the Boy Scouts, supra, 17 Cal.4th 670,
72 Cal.Rptr.2d 410, 952 P.2d 218) pursuant to those policies.


CONCLUSION AND DISPOSITION


The properly pleaded factual allegations of the first amended complaint, taken as true and
read in light of the judicially noticeable facts and plaintiffs' factual concessions, show that
Berkeley discontinued the Sea Scouts' **408  berth subsidy because the program was unable,
consistent with theenforced *22  policies of BSA, to provide adequate assurances of future
nondiscrimination. Denial of a continued subsidy on this ground did not infringe plaintiffs'
associational, speech, or equal protection rights. We therefore affirm the judgment of the Court
of Appeal.


GEORGE, C.J., KENNARD, BAXTER, CHIN, MORENO, and CORRIGAN, JJ., concur.


All Citations


38 Cal.4th 1, 129 P.3d 394, 40 Cal.Rptr.3d 205, 06 Cal. Daily Op. Serv. 2054, 2006 Daily Journal
D.A.R. 2861


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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18 Cal.2d 731, 117 P.2d 661
Supreme Court of California


FAGEOL TRUCK & COACH CO. (a Corporation), Plaintiff and Respondent,
v.


PACIFIC INDEMNITY COMPANY (a Corporation), Defendant and Respondent;
DETROIT FIRE AND MARINE INSURANCE COMPANY (a Corporation), Appellant.


S. F. No. 16600.
Oct. 10, 1941.


HEADNOTES


(1)
Conflict of Laws § 8--Insurance Contracts.
The question of liability on an insurance policy is determined by the law of the state in which it
was executed where it by its terms provided that such law should control, where the truck insured
was sold to a citizen of that state, and where the contract of purchase provided that the venue of
any legal proceedings by the vendor might be laid in any county in that state, and that the truck
was not to be removed from the state without his consent.


(2)
Insurance § 78 (4)--Insurable Interest--Purchasers Under Conditional Sales Contracts--Insuring
for Vendor.
A conditional purchaser of a chattel, such as an automobile truck, may contract for insurance
against the loss of the seller as well as his own.


(3)
Insurance § 67--The Contract--Riders--Effect.
A rider on an insurance policy procured by a conditional purchaser which makes the loss payable
to the seller controls over any contrary provision in the body of the policy, and the seller becomes
the assured. The purchaser's protection does not commence until the seller is wholly indemnified.


(4)
Insurance § 220--Proceeds--Persons Entitled--Conditional Seller--Risk of Title Reverting to Seller.
Where a conditional sales contract *732  provides for payments of loss to the seller to the extent of
the unpaid balance, which provision was known to an insurer of the purchaser under a policy with
a loss-payable rider attached, and where the contract contained clauses authorizing repossession
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on default, insurance by the buyer for not less than the unpaid balance, and the collection of
the insurance by the seller, the insurer assumes the risk of the title passing to the seller after the
occurrence of a loss.


See 14 Cal. Jur. 590.


(5a, 5b)
Insurance § 220--Proceeds--Persons Entitled--Conditional Seller--When Indemnitee's Rights
Fixed.
Where a policy and its endorsement make it payable to the conditional seller or mortgagee in case
of loss, the latter's rights become fixed at the time of the loss, and cannot be defeated by any act
of the purchaser or mortgagor thereafter.


See 14 Cal. Jur. 590.


(6)
Insurance § 220--Proceeds--Persons Entitled--Conditional Seller--Effect of Primary Purpose of
Policy.
The fact that the primary purpose of an insurance contract is to indemnify a mortgagor or
conditional vendee does not defeat the rights of the mortgagee or conditional vendor named as
beneficiary in a rider attached at the request of the assured.


See 14 Cal. Jur. 590.


(7)
Insurance § 1--Definitions--“Policies.”
Insurance policies are contracts to indemnify against contingent losses.


(8)
Insurance § 220--Proceeds--Persons Entitled--Conditional Seller-- Acceptance by Beneficiary.
The acceptance by a conditional seller of insurance procured by a conditional purchaser and
accompanied by a loss-payable rider is unnecessary where not required by the policy or its
endorsement. The seller makes himself a party to the policy by acting upon it. His acceptance is
established where his conduct discloses that he had knowledge of the policy and took steps toward
the enforcement of his rights thereunder. Moreover, his acceptance is inferable from authority
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given him by the insurer to make necessary repairs to the property insured and its promise to pay
therefor.


(9)
Insurance § 220--Proceeds--Persons Entitled--Conditional Seller--Effect of Refusal to Cancel
Own Policy.
The refusal of a conditional seller to cancel his policy on being advised of a policy procured by
the purchaser and naming him as beneficiary does not impair his rights under the latter policy
where the request is a gratuitous query by an insurance broker, where in view of the difference
between the policies and the amount of the premiums its acceptance does not constitute an exercise
of sound business judgment, and where the refusal does not amount to a repudiation of the latter
policy. *733


(10)
Insurance § 111--Rescission--By Insured--Effect on Rights of Conditional Seller.
The rights of a conditional seller under a policy procured by the purchaser with an attached
rider naming the seller as beneficiary are not impaired by a rescission of the policy, without his
knowledge, by the purchaser where the rescission is effected after the occurrence of the loss. Such
rescission amounts to an exchange of future liability on the part of the insurer for the unused
portion of the premium, but does not retroact to the date of the policy.


(11)
Insurance § 120--Avoidance of Policy--Duty to Communicate--Insurance Payable to Conditional
Seller.
An insurer may not rightly complain of the failure, prior to the acceptance of proof of loss, to
give it notice of facts connected with insurance of an automobile truck made payable to the
conditional seller, where, when it issued the policy, it had notice that the truck was purchased
under a conditional sales agreement the contents of which it had knowledge of or easy access to,
and where the proof of loss mentioned that the insured was a conditional purchaser and contained
nothing to indicate that there was no other insurance.


(12a, 12b)
Insurance § 220--Proceeds--Persons Entitled--Conditional Seller--Effect of Repossession After
Loss.
An insurer which issues a policy to a conditional purchaser of an automobile truck with a rider
making loss payable first to the seller, is not relieved from liability by the fact that after the loss







Fageol Truck & Coach Co. v. Pacific Indem. Co., 18 Cal.2d 731 (1941)
117 P.2d 661


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 4


the seller repossesses the truck and terminates the purchaser's interest, since under the conditional
sales contract the insurance money stands in lieu of the truck.


(13)
Insurance § 78 (3)--Insurable Interest--Vendors.
A vendor under a conditional sales contract has an insurable interest in the chattel sold by such
contract.


(14)
Sales § 402, 411--Conditional Sales--Nature of Contract--Relationship of PartiesReservation of
Title.
The relationship between the buyer and seller under a conditional sales contract is not that of
debtor and creditor. Under such a contract the title remains in the vendor until the fulfillment of
the stipulated conditions.


(15a, 15b, 15c)
Automobiles § 65--Insurance--Avoidance of Policy-- Other Insurance.
A provision in a policy of a conditional purchaser of an automobile truck precluding recovery if
other insurance covers the loss does not apply to excess insurance provided by a Vendor's Single
Interest Coverage endorsement annexed to the seller's policy which covers loss only in case of
accidental collision while the truck is in the purchaser's possession, and in case of repossession
thereof following default, *734  and which provides that it shall not apply until the exhaustion of
all “specific insurance,” where such insurance had not attached on the day of the collision because
of nonfulfillment of the prescribed conditions, and where because of such subsequent fulfillment
it became under its terms “excess” insurance.


(16)
Automobiles § 68--Insurance--Indemnity--Interpretation--“V. S. I.” Endorsement.
A Vendor's Single Interest Coverage endorsement which by its terms insures against the peril of
accidental collision while the insured truck “is in the possession of the purchaser, the purchaser
has defaulted in payment thereon and the assured has repossessed the automobile,” under the
applicable rule of strict construction, means that if a collision occurs while the truck is in the
possession of the purchaser, and if he has defaulted in his payments, and if the vendor has
repossessed the automobile, the insurer is thereupon obligated to pay the vendor the loss insured
against.


(17)
Insurance § 60--The Contract--Interpretation--Against Insurer.
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Any ambiguity in an insurance policy must be resolved against the insurer. Where two
interpretations equally fair may be made, that which affords the greatest measure of protection to
the assured will prevail.


SUMMARY


APPEAL from a judgment of the Superior Court of Alameda County. Peter J. Crosby, Judge.
Affirmed.


Action by a conditional seller of an automobile truck upon an insurance policy issued to it and
one to the buyer. Judgment against defendants affirmed on a separate appeal of the insurer which
issued the latter policy.


COUNSEL
White, Wakefield, Leighton & White, Dunn, White & Aiken and Carlos G. White for Appellant.
Fitzgerald, Abbott & Beardsley and Edward B. Kelly for Plaintiff and Respondent.
Bronson, Bronson & McKinnon, Kirke LaShelle and Harold R. McKinnon for Defendant and
Respondent.


MOORE, J., pro tem.


This action was brought to recover a loss suffered by plaintiff by reason of damage to a ten-ton
truck, which it had sold under a conditional sales contract to one Thomas on November 28, 1932.
From a judgment *735  against both defendants and their two separate policies, both defendants
appealed on separate records.


At all times herein mentioned plaintiff will be referred to as Fageol; defendant Pacific Indemnity
Company will be referred to as Pacific; and the defendant Detroit Fire and Marine Insurance
Company will be referred to as Detroit or appellant.


The vendee had paid only the sum of $2,000 on the purchase price of the truck, leaving a balance
of $7871.76. At the time of the purchase of the Pacific issued its fire and theft policy of automobile
insurance naming Thomas as the insured. Attached to the policy was a rider designated as “vendors
single interest coverage” or “V. S. I.” endorsement. By its terms Pacific insured Fageol's interest
in the truck against the peril of accidental collision or upset occurring while the truck “is in the
possession of the purchaser, the purchaser has defaulted in payment thereon and the assured has
re-possessed the automobile.” One of the terms of the policy provided “This insurance shall be
considered as excess insurance where any specific insurance exists in the name of or for the
benefit of the assured on any of the property hereby insured and this insurance shall not apply nor
contribute to the payment of any loss until any such specific insurance shall have been exhausted.”
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Thereafter, on December 20, 1932, with the consent of plaintiff, Thomas requested Detroit to issue
to him a policy of insurance upon his truck in an amount not exceeding the cash value of the car
at the time of loss which was to be payable as interest may appear to assured and the beneficiaries
to be named in the endorsements. Pursuant to such request, a policy was issued. The risks covered
by the policy included “collision or upset” but it contained a “deductible” clause whereby the loss
was to be only that in excess of $250. By one rider attached to the policy, loss was made payable to
Fageol for damage to the chassis; by another rider loss was to be payable to Isaacson Iron Works
on account of loss to the trailer or its body or to the truck body. One clause provided: “No recovery
shall be had under this policy if at the time a loss occurs there be any other insurance, whether
such other insurance be valid and/or collectible or not, covering such loss, which would attach if
this insurance had not been effected.” Thomas accepted the policy at the time *736  of its issuance
but deferred payment of the premium in the sum of $243.10.


On the 18th day of January, while Thomas was driving on a highway in the State of Washington, he
collided with a guard rail whereby the truck was damaged in many parts. Its condition necessitated
its removal for a long distance to the shop of Fageol in the city of Seattle.


Forty-seven days after the accident, with plaintiff's consent, Pacific paid the Detroit premium and
at that time plaintiff, at Pacific's request, acquiesced in the issuance of the Detroit policy and the
endorsement thereon on condition that it should not thereby be understood to release Pacific from
liability under its “Single Interest Collision Coverage Endorsement.” At the same time, however,
Pacific agreed that, in event of loss and of Detroit's fixed liability, Pacific would pay plaintiff the
$250 deductible under the Detroit policy and its rider. Failing in its efforts to collect the balance
of the purchase price on the 20th day of February, 1933, plaintiff terminated Thomas' interest in
the contract of purchase.


On the 19th day of January, 1933, oral notice of the loss was given to Detroit and a written estimate
of the cost of repairs and the amount of the loss was, at its request, delivered to Detroit's agent
January 25, 1933.


On March 16, within sixty days after the collision, verified proof of loss was served on Detroit.
By such proof no fact with reference to the Pacific insurance was concealed from Detroit. Both
policies contained a provision that in event of loss or damage, plaintiff should protect the property
from further loss or damage and that any act done in furtherance of that end should be considered
as done without prejudice and for the benefit of all concerned and that all reasonable expense
thereby incurred should constitute a claim under the insurance. It was to protect the truck from
further loss or damage and to preserve it that it was removed from the scene of the wreck to Seattle
at an expense of $281.50. This expense in moving the truck from the highway to plaintiff's branch
factory in Seattle, was expressly authorized and directed in advance by Detroit. Upon removal
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of the truck to Seattle, repairs were begun. The repairs were completed April 10, 1933. Detroit
induced plaintiff to reduce the charges for making the repairs from *737  a larger sum to $2865.31,
and approved that sum as the cost of the repairs and of hauling and towing the truck from the scene
of the collision to Seattle.


After this action had been commenced Detroit paid Isaacson Iron Works its total loss in excess
of $250.


Appellant has made much of its contention that Fageol never accepted the insurance. But the
court properly found that Detroit never suggested the necessity for such acceptance; that it was
not concerned with the acceptance of the policy by the assured or by the beneficiaries; that no
restriction or condition was imposed by Detroit as to its acceptance; that Detroit was ignorant of
the negotiations of Thomas for its policy; that it had no knowledge of the payment of the premium
with moneys of Pacific until after this action was filed; but that no knowledge with reference to
either fact had been concealed; that on the day of the collision, the broker at Seattle, who had on
behalf of Thomas procured the Detroit policy, advised plaintiff of the loss; that the Detroit policy
and its endorsement constituted and was at all times specific insurance, existing in the name and
for the benefit of plaintiff; that the Pacific policy was excess insurance as to plaintiff and as to
the Detroit policy; that by its terms the Pacific policy was not to apply or contribute to plaintiff's
loss until the specific insurance of Detroit had been exhausted by plaintiff. Upon such findings
the court adjudged that plaintiff was entitled to recover from both defendants the sum of $3146.81
with interest at 7 per cent per annum from April 28, 1933; but that Pacific should pay only such
part of the judgment as might remain unpaid by Detroit and only in the event that plaintiff first
exhaust the Detroit insurance without full satisfaction of the judgment.


(1) At the outset, it will be understood that the determination of this case will be governed by
the laws of Washington. The truck was sold to a citizen of Washington to be used there. By the
contract of purchase, the venue of any legal proceedings brought by the vendor might be laid in
any county of that state. The truck was not to be removed therefrom without Fageol's consent. The
Detroit policy was executed in Washington whose law by its terms should control. (32 C. J. 979,
980, 981, sec. 10; 55 C. J. 1208, 1209, sec. 1192.) *738


Fageol was insured under the Detroit policy.
(2) Detroit assigns as error the insufficiency of the evidence to support the decision that Detroit
insured Fageol as well as Thomas. This claim is without merit. Thomas, as purchaser of the truck
and as debtor to Fageol, was free to contract for insurance against not only his own loss but that
of his secured creditor as well. ( 3) This was done by Detroit's attaching a special rider to the
policy, as follows: “This endorsement applies to Fageol chassis only. Loss, if any, subject to all
terms and conditions of this policy is payable to Fageol Truck and Coach Company.” Such special
endorsement prevails over any contrary provision of the body of the policy. Since the rider made
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the loss payable to Fageol, the rider controls and Fageol became the “assured” (Aetna Ins. Co. v.
Sacramento-Stockton S. S. Co., 273 Fed. 55, 58; 32 C. J. 1160) and Thomas' protection did not
commence until Fageol should be wholly indemnified. ( 4) Moreover, the contract of purchase
provided that loss resulting from collision should be paid to Fageol to the extent of its unpaid
balance. Detroit had knowledge of such provision as evidenced by warranty 6 of the policy, which
declares the truck to have been purchased on a “Conditional Sales Contract”. That instrument
contained clauses that Fageol might repossess the truck and hold it free of all claims of buyer upon
his default; that buyer must insure the truck for an amount not less than the unpaid balance; that
Fageol should, as Thomas' agent, collect any insurance for collision. By such provisions Detroit
assumed the risk of the title's passing from Thomas to Fageol after a loss might occur. (Brown v.
Northwestern Mut. Fire Assn., 176 Wash. 693 [30 Pac. (2d) 640, at 643].)


(5a) Inasmuch as the policy and its endorsement made it payable to Fageol in case of loss, the
latter's rights were fixed at the time of the loss. (Harrington v. Fitchburg Insurance Co., 124 Mass.
126, 131.) ( 6) The fact that an insurance contract is designed primarily to indemnify the titular
owner in the case of a mortgage or the vendee under a conditional sales agreement against the loss
of the insured property arising from a contingent or unknown event (Insurance Code, sec. 22) does
not defeat the rights of a beneficiary named in the rider at the request of the assured. *739


We are directed to no Washington statute that precludes the insured from contracting for an
indemnity against loss to his creditor who is secured by the property covered. Inasmuch as Fageol
was specified in the Detroit endorsement as one intended to be insured, the coverage must be
applied to its interest. It is a circumstance of daily occurrence that a mortgagee requires his debtor
to procure insurance upon the mortgaged property payable to the mortgagee to the extent of his
loss. It is equally as common that a mortgage indebtedness is secured by the debtor's contract
with the insurer to cover the interest of the creditor by a proper endorsement on the policy. (5b, 7)
“Insurance policies are contracts to indemnify against contingent losses” (Nash v. New York Life
Ins. Co., 272 Mich. 680 [262 N. W. 441]) and once procured by the titular owner of the property,
the mortgagee's indemnity cannot be defeated by any act of the insured after loss has occurred.
(38 A. L. R. 379, 383.) Where a loss payable clause is annexed to a policy, the indemnitee named
in the endorsement is as much entitled to indemnification for his loss as is the person named as
the insured. By no adjustment made between the mortgagor and the insurer can the mortgagee be
defeated of his indemnity under the policy. When, upon the happening of the loss, the mortgagee's
rights have become fixed, he can suffer no loss or diminution of his rights because of his debtor's
subsequent actions. (Georgia Home Ins. Co. v. Stein, 72 Miss. 943 [18 So. 414, 415].)


Acceptance of insurance by Fageol.
(8) It is next contended that Fageol never accepted the Detroit insurance. Acceptance was wholly
unnecessary. Neither the policy nor its endorsement required acceptance by either beneficiary. No
statute required such acceptance. Under the custom and practice of insurance companies, as found
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by the court, when, following Thomas' application for a policy, it was issued to him, it became
a binding contract for the benefit of the assured and his beneficiaries, for the term specified. It
was found by the court that the plaintiff neither rejected the Detroit insurance nor concealed the
fact of the repossession of the truck; that it was never falsely represented to Detroit that at the
time of the accident there was no other insurance covering the truck or that plaintiff *740  had not
repossessed nor intended to repossess the truck or that after its repossession it was and continued
to be in the possession of Thomas; that the payment of the Detroit premium was not made with
intent to deceive appellant or to prevent it from discovering facts which would constitute a defense
to this action or with the intent of aiding anyone in concealing material facts from Detroit. When
the fact of the Detroit policy became known to Fageol, it made itself a party thereto in adopting the
policy by acting upon it. (De Cicco v. Schweizer, 221 N. Y. 431 [117 N. E. 807, Ann. Cas. 1918C,
816].) So long as Fageol's conduct discloses that it had knowledge of the existence of the Detroit
policy and that it took steps toward the enforcement of its rights thereunder, its acceptance was
established. Such acceptance was properly inferable from the authorization to Fageol by Detroit to
make the repairs and by the latter's promise to pay the bill. (Blake v. Atlantic Nat. Bank, 33 R. I. 464
[82 Atl. 225, 39 L. R. A. (N. S.) 874]; Farrell v. Anderson-Dulin-Varnell Co., 211 Ala. 238 [100
So. 205, 206].) The fact that more positive action by Fageol might have been taken immediately
following the loss does not defeat Fageol's acceptance as established by the finding.


But the ingenious argument of appellant that Fageol never accepted the policy is beside the point.
While we have demonstrated above that plaintiff's acceptance was, under the authorities, wholly
unnecessary, at the same time there was nothing for Fageol to accept. The only “acceptance” which
appears to have been appropriate or to have been actually indicated was that of Detroit at the time
of Thomas' application for a policy. There were no extended negotiations; neither was there any
counter-offer by Detroit to Thomas following his request for a policy on his truck, such as would
require an acceptance by Thomas or by either beneficiary named in the endorsement. (32 C. J.
1107, sec. 196.) The policy was ordered by brokers acting for Thomas on December 20, 1932.
The policy was promptly forwarded. The same brokers remitted payment for the premium. That
completed the contract which by virtue of the endorsement at once made Detroit contingently
liable for loss to Fageol. Under the custom of insurance agents, Thomas had sixty days within
which to pay the premium. It was paid and the whole thereof was never returned by Detroit to
Thomas. He *741  still held the policy on the day of the collision and for six months thereafter.
From these facts the conclusion is inescapable that, following the collision of the truck, Fageol
became vested with the absolute right to recover from Detroit the amount of its loss.


(9) Appellant makes much of the fact that Fageol declined to cancel its policy with Pacific when
requested to do so after being advised of the issuance of the Detroit policy. Such request, however,
was a gratuitous query of the brokers, not of Detroit. There was nothing in such refusal that would
constitute a repudiation of the Detroit policy. Fageol had good reason to decline the substitution
of the Detroit policy. Its premium was unpaid and it carried a clause whereby it could deduct $250
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from any loss that it might be called upon to pay on account of damage to the truck resulting from
a collision. To surrender the Pacific policy and accept in lieu thereof the policy of Detroit at a
cost of $493 more than the cost of the Pacific insurance would have been justified on no sound
business principle and, besides, Fageol would have lost that portion of the Pacific premium already
earned. The only basis for Detroit's claim of Fageol's rejection of the Detroit policy was Fageol's
refusal to take the Detroit policy “in lieu of the policy now in force.” Fageol originally acquired
the Pacific policy and insisted upon keeping it in force because plaintiff was thereby indemnified
against total collision loss. It maintained such position, as a result of which Pacific paid the Detroit
premium on behalf of Thomas. We conclude, therefore, that the policy was accepted by Fageol
—if acceptance has any virtue—and that after reliance had once been placed thereon, the rights
of Fageol thereunder could not be impaired by any agreement of Thomas and Detroit. (13 C. J.
602, sec. 625.)


Rescission of Detroit policy.
(10) An agreement made on July 14, 1933, by Thomas and Detroit to cancel the policy did not
impair the rights of Fageol thereunder. Such rights were permanently vested at the moment of the
loss. The policy, free from fraud, was issued on December 20, 1932. The truck was damaged the
following January 18th. Verified proof of loss was served upon Detroit March 16th. The repairs,
under the authorization of appellant, were completed April 10, and on the 17th *742  of the same
month Detroit induced plaintiff to reduce its charges and finally promised to pay the repair bill
in the sum of $2865.31 as well as the cost of towing. With knowledge of the loss, and having
approved the bill for repairs, Detroit accepted the premium on the 23rd day of May, practically
four months after the truck's collision. Appellant conceives the attempted cancellation to be in the
same category as that where two parties to a contract rescind it before the beneficiaries commence
to enforce it. But such is far from the situation here. The premium having been paid on the policy
on May 23, it was not until the 14th day of July following that Thomas, with the consent of Pacific,
requested Detroit to cancel the policy. The request was granted and the unearned portion of the
premium was, without the knowledge of plaintiff, returned to Thomas. At the time of the attempted
cancellation the policy and its rider were in full force as they had been at the time of the loss. While
the cancellation voided all future liability of Detroit (Duncan v. New York Mut. Ins. Co., 138 N. Y.
88 [33 N. E. 730, 20 L. R. A. 386]), at the same time Thomas was powerless to effect a cancellation
of Fageol's insurance under the endorsement after the loss had occurred. Such cancellation could
not retroact to the date of issuance, as might have resulted by virtue of the rescission of a voidable
agreement. The act of Thomas was nothing more than the exchange of Detroit's future liability
for the unused portion of the premium. At the time of the so-called cancellation Thomas as the
“insured” vendee was powerless to make any contract that might release Detroit from its obligation
incurred prior to his surrender of the policy. (Nash v. New York Life Ins. Co., supra.) By virtue of
the loss Detroit's obligation had been transmuted from a contingent liability to a certain obligation.
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Detroit's absolute debt to Fageol could not have been extinguished by Detroit's acquiring manual
possession of the policy subsequent to the loss. Indeed, it is not even suggested that any attempt
was made by Thomas to absolve appellant from any obligation already incurred. Therefore, not
only by the principle announced in the Nash case, supra, is Fageol entitled to recover under the
Detroit policy and its endorsement but its rights are unimpaired by the very failure of Thomas to
antedate his surrender even if he had possessed *743  the power to do so. (11) Although the charge
is veiled, nevertheless it is clear from the argument of appellant that it conceives itself to have
been aggrieved by the suppression of facts, the knowledge of which in good faith it should have
received at some time prior to the close of events which culminated with Detroit's acceptance of the
proof of loss and its approval of the bill for repairs. But if this be an accusation, it is not justified.
At the time of the issuance of its policy, Detroit had notice that Thomas had purchased the truck
under a conditional sales agreement. Of the contents of such agreement Detroit had knowledge
or easy access thereto. In the proof of loss filed March 16, 1933, Thomas stated that he was the
owner of the truck as a conditional sales purchaser. The proof of loss contained nothing to indicate
that there was no other insurance on the truck. Neither did the claimant conceal from Detroit the
actual purchase price nor misrepresent any material fact. It may be fairly inferred that if such had
occurred Detroit would have offered to rescind the policy and to restore a part of the premium or
to do some other act consistent with an offer to do equity. Appellant having duly performed all
conditions on its part to be performed, it stands now in a position to reap the benefits of a contract
made for its benefit.


Repossession.
(12a) It is the contention of appellant that the repossession of the truck and the termination of
Thomas' interest under his contract of purchase, after the insurance loss effected the release of
Detroit from the obligation to pay either Thomas or Fageol the amount of loss suffered.


In Brown v. Northwestern Mutual Fire Assn., supra, this identical question was determined.
Pursuant to the terms of a conditional sales contract, the purchasers of real property, Dorothy
Barger and husband, procured a policy from the insurance association whereby the insurance was
to be payable first to the bank mortgagee in the amount of the unpaid portion of the first mortgage;
secondly, to the sellers to the extent of the unpaid part of the purchase price of their equity; thirdly,
to the purchaser. For breach of the contract the sellers, Brown and Bolton, terminated the Barger
contract November 22, 1932, and filed suit to enforce the forfeiture of the Barger interest. While
that action was pending *744  the house burned to the ground. The insurer paid the mortgage
and took an assignment. In its action to foreclose the mortgage the insurer contended that the
termination of the purchasers' rights after the fire had effected a release of the insurer from liability
to Mrs. Barger. But the Bargers, as vendees under a conditional sales contract, did not lose their
interest in the property until some time after the fire. The association by contract had insured their
interest and had undertaken the risk of the title's passing from the Bargers to Brown, the other
insured. The purchasers had an insurable interest in the premises as did also Brown and Bolton,
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the vendors, who, as owners of the legal and equitable title, had “the undoubted right to step into
the shoes of the Bargers” and “they should be as fully protected as the bank as mortgagee.”


The truck, while in Thomas' possession, having suffered impairment to the extent recited, the
insurance money stood in lieu of the property destroyed. By its contract, as contained in the
policy and its endorsement, Detroit contemplated that Thomas might fail to make good under his
agreement of purchase; that the truck might be destroyed; and that the successor in interest to
Thomas would be entitled to the insurance fund. If such was not intended by Detroit, the act of
affixing the endorsement insuring Fageol's interest was an idle ceremony. (13) That the vendor
under a conditional sales contract has an insurable interest in the chattel sold by such contract
is emphatically established. (Brown v. Northwestern Mut. Fire Assn., supra.) Under the law of
California (Kleiber Motor Truck Co. v. International Indemnity Co., 106 Cal. App. 709 [289 Pac.
865]), the seller of a truck may recover the insurance procured by the assignee of the original
purchaser notwithstanding that the vendor is ignorant of the fact that the loss was payable to him.
He had an insurable interest, covered by the policy “payable as their interest appeared.” Also,
under a conditional sales agreement the purchaser has an insurable interest. (Dunne v. Phoenix Ins.
Co., 113 Cal. App. 256, 260 [298 Pac. 49].) And this is true even beyond the amount actually paid
on the purchase price. (Vigliotti v. Home Insur. Co., 206 App. Div. 398 [201 N. Y. Supp. 407, 408].)


Appellant's efforts to apply the holding of certain authorities have led it into error. The case of
Reynolds v. London *745  etc. Ins. Co., 128 Cal. 16 [60 Pac. 467, 79 Am. St. Rep. 17], is cited
in support of their claim that Fageol's protection under the policy was defeated by the forfeiture
of Thomas' rights under the purchase agreement. But the Reynolds case merely determined that
the mortgagee named as such in the mortgagor's insurance policy forfeited his interest therein
upon becoming purchaser at his foreclosure sale. (14) But in both Washington and California the
relationship between the buyer and seller under a conditional sales contract is not that of debtor and
creditor. Under such contracts the title remains in the vendor until the stipulated conditions have
been fulfilled. (Barbour v. Hodge, 99 Wash. 578 [170 Pac. 115, 119].) If by reason of a breach of
conditions the vendee's rights are terminated after the loss insured against, the vendor may recover
to the extent of the damage to the chattel against the insurer. (Brown v. Northwestern Mut. Fire
Assn., supra.)


Appellant's authorities (James v. Allen, 23 Cal. App. (2d) 205 [72 Pac. (2d) 570]; Martin Music
Co. v. Robb, 115 Cal. App. 414 [1 Pac. (2d) 1000]; Murphy v. Hellman Commercial etc. Bank,
43 Cal. App. 579 [185 Pac. 485]; Covington v. Lewis, 83 Cal. App. 8 [256 Pac. 277]; Frankel v.
Rosenfield, 95 Cal. App. 647 [273 Pac. 122]; Smith v. Miller, 5 Cal. App. (2d) 564, 569 [43 Pac.
(2d) 347]), are not in point. Those cases merely hold that when the vendor of a chattel under a
conditional sales contract elects to disaffirm the contract and repossess the property and enforce
the agreement he is bound by his election. That principle is not in conflict with the holding of
the Brown case under which Fageol was not only an assured but also became owner of Thomas'
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interest in the truck, upon the latter's forfeiture of that interest and was entitled to payment by
Detroit for damage to the truck out of Thomas' indemnity under the Detroit policy.


(12b) Under our view of the language of the conditional sales contract, the Detroit insurance was
to stand in lieu of the property lost by virtue of the collision and, therefore, Fageol's repossession
of the truck did not defeat its right to be indemnified for the damage to the property.


“Other insurance.”
(15a) The Detroit policy provided that no recovery should be had thereunder if other insurance
covered the loss. *746  The trial court found that such clause did not apply to the excess insurance
provided by the Vendor's Single Interest Coverage endorsement annexed to the Pacific policy. This
ruling was correct. The clause relied upon by the appellant to defeat its liability follows:


“No recovery shall be had under this policy if at the time a loss occurs there be any other insurance,
whether such other insurance be valid and/or collectible or not, covering such loss, which would
attach if this insurance had not been effected.”


Detroit contends that by virtue of the quoted clause it was released from liability because the
“Vendors Single Interest” endorsement on the Pacific policy insuring Fageol against loss by
collision was such “other insurance”. (16) However that endorsement does not protect plaintiff
against all collision losses but only in the case of “accidental collision ... occurring while the
automobile is in possession of the purchaser [in which event if] the purchaser has defaulted in
his payments and the assured has repossessed the automobile [the loss insured shall thereupon
be payable]”. Considering the last quoted clause as found in the V. S. I. endorsement, it is self-
stultifying. Without interpolating the language enclosed within the brackets, it apparently requires
that the possession be in the purchaser and at the same time “repossession” must have been
accomplished by the vendor. That which was evidently intended, however, and which under the
rule of strict construction it must be held to mean, is that if a collision occurs while the truck is
in the possession of the purchaser and if he has defaulted in his payments, and if the vendor has
repossessed the automobile, the insurer is thereupon obligated to pay the vendor the loss insured.
This is clearly evidenced by other clauses of the V. S. I. endorsement whereby it is provided that
the assured, Fageol, after having “repossessed the automobile but has failed to collect overdue
balances ... assured shall give immediate notice of loss to this company”; that the date of the receipt
of notice of loss shall be construed as the date of the loss; that the V. S. I. endorsement is specified
to be “excess” insurance where specific insurance exists and “shall not apply nor contribute to the
payment of any loss until all such specific insurance shall have been exhausted.” *747


(15b) The Detroit policy was such specific insurance. It must be exhausted before the Pacific's
“excess insurance” could be forced to contribute to the loss. (1) At the time of the collision of the
truck, the Pacific insurance and its V. S. I. endorsement was not in force and could not be until the
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car was repossessed which did not occur until February 20, 1933. If the Pacific insurance did not
attach on the day of the collision it could not have been such insurance as would relieve Detroit
from its liability under its policy. Before the V. S. I. endorsement could cover Fageol's interest
in the truck, it was necessary that the car be not only repossessed but also that Fageol first have
vainly attempted to collect from Thomas the balance of the purchase price. Had there been no
repossession or had Thomas paid his debt to Fageol there could have been no claim under the
Pacific policy even in the absence of the Detroit policy. In the absence of repossession and attempts
to collect from Thomas, the claim of loss could not successfully have been made against Pacific.
However, both incidents having occurred, the Pacific coverage became “excess” or “secondary”
insurance. (2) Since it was such “excess” the trial court correctly determined that it was not the
other insurance intended by the quoted provision of the Detroit policy.


(17) But if there be any ambiguity in the Detroit policy, it must be resolved against the insurer. (32
C. J. 1152, sec. 265.) If to give the quoted clause the meaning contended for would release Detroit
from liability, then it must be construed so as to permit recovery since it is “susceptible of such
construction.” Where two interpretations equally fair may be made, that which affords the greatest
measure of protection to the assured will prevail. (32 C. J. 1155, sec. 265; Hartford Steam Boiler
etc. Co. v. Cochran Oil Mill etc. Co., 26 Ga. App. 288 [105 S. E. 856, 859].)


(15c) The “excess” insurance of the Pacific policy could not have been contemplated by the “other
insurance” clause of the Detroit policy for the reason that the liability of the former could not be
established where a primary policy was in effect at the time of loss. This principle is exemplified
in the case of St. Paul Fire & Marine Ins. Co. v. Garza County Warehouse and Marketing Ass'n, 93
Fed. (2d) 590. The warehouse had obtained a policy from the St. Paul Fire and Marine Insurance
Company covering cotton while held in *748  storage for its patrons. A clause in that policy
provided that it did not cover any cotton on which the owner had other insurance “except on the
value, if any, in excess of such insurance.” The owners of certain cotton took out a policy with the
Insurance Company of North America which also provided that the policy should be void to the
extent of any other insurance, directly or indirectly covering the same property and that, since it
was to be void in the event of “other insurance” it could not itself be “other insurance” within the
meaning of the clause. The circuit court held that St. Paul Fire and Marine policy did not cover as to
the cotton except as excess insurance and that as to the North America policy's covering the cotton,
defendant's (St. Paul Fire, etc.) policy was simply “excess insurance” not “other insurance.”


Upon a consideration of the foregoing, we are impelled to hold that the Pacific policy was excess
insurance and that it was not the “other insurance” alluded to in the Detroit policy.


Judgment is affirmed.
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Gibson, C. J., Carter, J., Traynor, J., and Pullen J., pro tem., concurred.
Appellant's petition for a rehearing was denied November 6, 1941.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of California


DANIEL D. FOLEY, Plaintiff and Appellant,
v.


INTERACTIVE DATA CORPORATION, Defendant and Respondent


L.A. No. 32148.
Dec 29, 1988.


SUMMARY


An employee who had informed his employer that his supervisor was under investigation by the
Federal Bureau of Investigation for embezzlement was terminated and brought an action against
the employer for wrongful discharge, alleging a tort cause of action based on discharge in violation
of public policy, a contract cause of action for breach of an implied-in-fact promise to discharge
for good cause only, and a tort cause of action for breach of the implied covenant of good faith and
fair dealing. The trial court sustained a demurrer without leave to amend and entered judgment for
the employer. (Superior Court of Los Angeles County, No. C488289, Ricardo A. Torres, Judge.)
The Court of Appeal, Second Dist., Div. Two, No. B009001, affirmed.


The Supreme Court affirmed that portion of the Court of Appeal's judgment affirming the dismissal
of the employee's causes of action alleging a discharge in breach of public policy and a tortious
breach of the implied covenant of good faith and fair dealing. It reversed that portion of the
judgment affirming the dismissal of the cause of action alleging an implied- in-fact contract not to
discharge except for good cause and remanded. The court held that there is no substantial public
policy prohibiting an employer from discharging an employee for reporting information relevant
to his employer's interest, and thus the Court of Appeal properly upheld the trial court's ruling
sustaining the employer's demurrer without leave to amend to the employee's cause of action
for tortious discharge in contravention of public policy. The court also held that the employment
agreement did not fall within the statute of frauds provision of Civ. Code, § 1624, subd. (a)
(agreements not to be performed within one year), even if considered to be modified by a promise
not to dismiss the employee except for good cause, and thus the fact that it was an implied or oral
agreement was not fatal to its enforcement. Further, the court held, an employee's promise to render
services, or his actual rendition of services over time, may support an employer's promise both to
pay a particular wage and to refrain from *655  arbitrary dismissal, and thus the employee had
pleaded facts sufficient for the jury to find an implied-in-fact contract limiting the employer's right
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to discharge him arbitrarily, notwithstanding the absence of evidence of independent consideration
for an express contractual dismissal provision.


Finally, the court held, the trial court properly sustained the employer's demurrer to the employee's
cause of action for tortious breach of the implied covenant of good faith and fair dealing, since
the employment relationship is not sufficiently similar to that of insurer and insured to warrant
judicial extension of tort remedies. The court held that contract remedies offer the most appropriate
method for expanding available relief for wrongful terminations. (Opinion By Lucas, C. J., with
Panelli, Arguelles, and Eagleson, JJ., concurring. Separate concurring and dissenting opinions by
Broussard and Kaufman, JJ. Separate dissenting opinion by Mosk, J.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Scope and Extent--Rulings on Demurrers.
Where an appeal arises from a judgment entered after the trial court sustained the defendant's
demurrer, the reviewing court must assume the truth of all properly pleaded material allegations
of the complaint in evaluating the validity of the decision below.


(2)
Employer and Employee § 8--Contracts of Employment--Duration and Termination--Presumption
as to At-will Status.
The presumption of Lab. Code, § 2922 (employment having no specified term may be terminated
at will of either party), may be superseded by a contract, express or implied, limiting the employer's
right to discharge the employee. Absent any contract, however, the employment is “at will” and
the employee can be fired with or without good cause. But the employer's right to discharge an
“at will” employee is still subject to limits imposed by public policy, since otherwise the threat of
discharge could be used to coerce employees into committing crimes, concealing wrongdoing, or
taking other action harmful to the public weal.


(3)
Employer and Employee § 9--Contracts of Employment--Actions for Wrongful Discharge--
Termination in Contravention of Public Policy--Requiring Employee to Participate in Unlawful
Conduct.
A tort action for wrongful discharge may lie if the employer conditions employment upon required
participation in unlawful conduct by the *656  employee. The cause of action is not dependent
on an express or implied promise in the employment contract, but rather reflects a duty imposed
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by law upon all employers in order to implement the fundamental public policies embodied in the
state's penal statutes. Further, the existence of the contractual relationship does not bar an injured
party from seeking relief through tort remedies when the employer's discharge of an employee
contravenes the dictates of public policy.


(4)
Employer and Employee § 9--Contracts of Employment--Actions for Wrongful Discharge--
Termination in Contravention of Public Policy--Requiring Employee to Participate in Unlawful
Conduct--Basis for Action.
If an employer and employee enter into a contract in which the employee agrees to perform
an illegal act, and either party breaches, the courts will not enforce the contract. However,
where the employer requires the employee to perform an act in contravention of public policy
and then terminates the employee for failure to do so, or penalizes the employee for acting in
accordance with law, the nature of the employee's relationship with the employer, whether at will
or contractual, is essentially irrelevant. What is vindicated through the employee's tort cause of
action is not the terms or promises arising out of the particular employment relationship involved,
but rather the public interest in not permitting employers to impose as a condition of employment
a requirement that an employee act in a manner contrary to fundamental public policy.


(5)
Employer and Employee § 9--Contracts of Employment--Actions for Wrongful Discharge--
Termination in Contravention of Public Policy.
Even where, in an action for wrongful discharge, a statute or constitutional provision is asserted,
the court must still inquire whether the discharge is against public policy and affects a duty that
inures to the benefit of the public at large rather than to a particular employer or employee.


(6a, 6b)
Employer and Employee § 9.2--Contracts of Employment--Actions for Wrongful Discharge--
Pleading--Termination in Contravention of Public Policy--Employee's Reporting of Information
Relevant to Employer's Interest.
In an action for a wrongful discharge of an at-will employee who was discharged after he had
informed his employer that his supervisor was under investigation by the Federal Bureau of
Investigation for embezzlement, the trial court properly sustained the employer's demurrer without
leave to amend to the employee's cause of action for tortious discharge in contravention of public
policy. There is no substantial public policy prohibiting an employer from discharging an employee
for reporting information *657  relevant to his employer's interest, whether or not the employee's
duty of ordinary care imposed under Lab. Code, § 2854, subsumes a separate duty to make such
reports.
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(7)
Appellate Review § 128--Scope and Extent--Rulings on Demurrers.
In reviewing a judgment following the sustaining of a demurrer without leave to amend, the court
must accept the truth of the matters pleaded and take into account the possibility of amendment
consistent with that pleading.


(8a, 8b)
Frauds, Statute of § 3--Agreements Not to Be Performed Within a Year--Possibility of Performance
Within a Year--Prospective Analysis of Applicability of Statute.
Civ. Code, § 1624, subd. (a) (agreement not to be performed within a year must be in writing),
applies only to those contracts that by their terms cannot possibly be performed within one year.
Further, the applicability of the statute of frauds must be analyzed prospectively, based on the
intentions of the parties and the terms of the agreement at the time it is made. To fall within the
words of the provision, therefore, the agreement must be one of which it can truly be said at the
very moment it is made, this agreement is not to be performed within one year.


(9)
Employer and Employee § 5--Contracts of Employment--Mutual Duties and Rights--Termination.
A contract that limits the power of the employer with respect to the reasons for termination is no
less enforceable because it places no equivalent limits upon the power of the employee to quit
his employment. If the requirement of consideration is met, there is no additional requirement of
equivalence in the values exchanged, or mutuality of obligation.


(10)
Frauds, Statute of § 3--Agreements Not to Be Performed Within a Year-- Possibility of
Performance Within a Year.
If a condition terminating a contract may occur within one year of its making, then the contract
is performable within a year and does not fall within the scope of the statute of frauds. This is
true even though performance of the contract may extend for longer than one year if the condition
does not occur.


(11)
Statutes § 46--Construction--Presumptions--Legislative Intent-- Previous Judicial Construction.
When the Legislature enacts language that has received definitive judicial construction, it must
be presumed that the Legislature was aware of the relevant judicial decisions and intended to
adopt that construction. This presumption gains *658  further strength when it is clear that the
Legislature was explicitly informed of the prior construction.
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(12)
Frauds, Statute of § 3--Agreements Not to Be Performed Within a Year-- Possibility of
Performance Within a Year--Employment Contract.
An employment contract could have been performed within one year of its making, even if
considered to have been modified by a promise to discharge an at-will employee for cause only,
since the employee could have terminated his employment within that period, or the employer
could have discharged the employee for cause. Thus the contract did not fall within the statute
of frauds (Civ. Code, § 1624, subd. (a)), and the fact that it was an implied or oral agreement
was not fatal to its enforcement. (Disapproving Newfield v. Insurance Co. of the West (1984) 156
Cal.App.3d 440 [203 Cal.Rptr. 9] to the extent that it is inconsistent with the holding that an
implied or oral employment contract that may not be terminated except for good cause is capable
of performance within one year and thus is not subject to the statute of frauds.)


(13)
Employer and Employee § 9.2--Contracts of Employment--Actions for Wrongful Discharge--
Pleading--Breach of Implied Contract.
In an action for wrongful discharge, plaintiff's cause of action was one for breach of an implied-
in-fact contract rather than for breach of an oral contract as alleged in the complaint, where he
did not allege explicit words by which the parties agreed that he would not be terminated without
good cause, but instead alleged that a course of conduct, including various oral representations,
created a reasonable expectation to that effect.


(14a, 14b, 14c, 14d, 14e, 14f)
Employer and Employee § 9.2-- Contracts of Employment--Actions for Wrongful Discharge--
Pleading--Breach of Implied Contract--Independent Consideration for Dismissal Provision.
An at-will employee's promise to render services, or his actual rendition of services over time,
may support an employer's promise both to pay a particular wage and to refrain from arbitrary
dismissal. Thus, in an action for wrongful discharge, the employee pleaded facts sufficient
for a jury to find an implied-in-fact contract limiting the employer's right to discharge him
arbitrarily, notwithstanding the absence of evidence of independent consideration for an express
contractual dismissal provision. The employee's length of employment-six years and nine months-
was sufficient time for conduct to occur on which a trier of fact could find the existence of an
implied contract. Further, repeated oral assurances of job security and consistent promotions,
salary increases and bonuses during the employment term contributing to a reasonable expectation
that discharge would not occur except for a *659  good cause, were circumstances that could be
used to find an implied agreement to that effect, as was the employee's signing of a noncompetition
agreement.
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(15)
Employer and Employee § 8--Contracts of Employment--Duration and Termination--Dismissal
Provision--Enforceability.
An employer and employee are free to agree to a contract terminable at will or subject to
limitations. Their agreement will be enforced so long as it does not violate legal strictures external
to the contract, such as laws affecting union membership and activity, prohibitions on indentured
servitude, or the many other legal restrictions that place certain restraints on the employment
arrangement.


(16)
Contracts § 28--Construction and Interpretation--Intention of Parties--Implied Contracts.
Courts seek to enforce the actual understanding of the parties to a contract, and in so doing
may inquire into the parties' conduct to determine if it demonstrates an implied contract. It must
be determined as a question of fact whether the parties acted in such a manner as to provide
the necessary foundation for an implied contract, and evidence may be introduced to rebut the
inferences and show that there is another explanation for the conduct.


(17)
Contracts § 14--Consideration--Single Consideration for Several Promises.
A single and undivided consideration may be bargained for and given as the agreed equivalent of
one promise or of two promises or of many promises.


(18)
Employer and Employee § 4--Contracts of Employment--Determination of Existence and Content
of Agreement.
In the employment context, factors apart from consideration and express terms may be used to
ascertain the existence and content of an employment agreement, including the personnel policies
or practices of the employer, the employee's longevity of service, actions or communications by
the employer reflecting assurances of continued employment, and the practices of the industry in
which the employee is engaged.


(19)
Employer and Employee § 8--Contracts of Employment--Duration and Termination--Dismissal
Provision--Existence of Implied Agreement.
Oblique language will not, standing alone, be sufficient to establish an implied agreement not to
discharge an at-will employee except for good cause; instead, the totality of the circumstances
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determines the nature of the contract. Agreement may be shown by the acts and conduct of the
parties, interpreted in the light of the subject matter and of surrounding circumstances. *660


(20)
Employer and Employee § 9.2--Contracts of Employment--Actions for Wrongful Discharge--
Pleading--Breach of Employer's Termination Guidelines.
An allegation of breach of written “Termination Guidelines” implying self-imposed limitations on
the employer's power to discharge at will may be sufficient to state a cause of action for breach
of an employment contract.


[Right to discharge allegedly “at-will” employee as affected by employer's promulgation of
employment policies as to discharge, note, 33 A.L.R.4th 120.]


(21a, 21b, 21c, 21d)
Employer and Employee § 9--Contracts of Employment--Actions for Wrongful Discharge--Breach
of Implied Covenant of Good Faith and Fair Dealing--Tort Remedies.
The employment relationship is not sufficiently similar to that of insurer and insured to warrant
judicial extension of additional tort remedies, in view of the countervailing concerns about
economic policy and stability, the judicial separation of tort and contract law, and the numerous
protections against improper terminations already afforded employees. Thus, in an action for
wrongful termination of an at-will employee who was discharged after he had informed his
employer that his supervisor was under investigation by the Federal Bureau of Investigation for
embezzlement, the trial court did not err in sustaining the employer's demurrer without leave to
amend to the employee's cause of action for tortious breach of the implied covenant of good
faith and fair dealing. Tort remedies are not available for breach of the implied covenant in an
employment contract; contract remedies offer the most appropriate method for expanding available
relief for wrongful terminations. (Disapproving Cleary v. American Airlines, Inc. (1980) 111
Cal.App.3d 443 [168 Cal.Rptr. 722] and its progeny, to the extent that they permit an employee's
cause of action seeking tort remedies for an employer's breach of the implied covenant of good
faith and fair dealing.)


[See Cal.Jur.3d (Rev), Employer and Employee, § 73; Am.Jur.2d, Master and Servant, § 62.]


(22)
Damages § 15--Measure of Damages--For Breach of Contract.
The distinction between tort and contract is well grounded in common law, and divergent
objectives underlie the remedies created in the two areas. Whereas contract actions are created to
enforce the intentions of the parties to the agreement, tort law is primarily designed to vindicate
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social policy. Courts traditionally have awarded damages for breach of contract to compensate the
aggrieved party rather than to punish the breaching party. *661


(23)
Contracts § 44--Performance--Breach--Implied Covenant of Good Faith and Fair Dealing.
Every contract imposes upon each party a duty of good faith and fair dealing in its performance and
its enforcement. Because the covenant is a contract term, however, compensation for its breach has
almost always been limited to contract rather than tort remedies. As to the scope of the covenant,
the precise nature and extent of the duty imposed by such an implied promise will depend on the
contractual purposes.


(24)
Insurance Contracts and Coverage § 137--Actions--Damages--Breach of Implied Covenant of
Good Faith and Fair Dealing.
An exception to the rule that only contract damages are available for breach of the implied covenant
of good faith and fair dealing is applicable in the context of insurance contracts, where, for a variety
of policy reasons, courts have held that breach of the implied covenant will provide the basis for
an action in tort.


(25)
Courts § 40.5--Doctrine of Stare Decisis--Opinions of California Courts of Appeal--Power of
Supreme Court to Overrule.
Trial courts are bound by the decisions of the Court of Appeal. But decisions of the lower appellate
court are in no way binding upon the state Supreme Court, which is free at any time to overrule
lower court interpretations of questions of law and reach a different conclusion.


(26)
Contracts § 44--Performance--Breach--Implied Covenant of Good Faith and Fair Dealing--
Purpose of Covenant.
An allegation of breach of the implied covenant of good faith and fair dealing is an allegation
of breach of an “ex contractu” obligation, namely one arising out of the contract itself. The
covenant of good faith is read into contracts in order to protect the express covenants or promises
of the contract, not to protect some general public policy interest not directly tied to the contract's
purposes.


(27)
Employer and Employee § 10--Contracts of Employment--Actions for Wrongful Discharge--
Damages--Mitigation.
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The wrongfully terminated employee must, in order to mitigate damages, make reasonable efforts
to seek alternative employment.


COUNSEL
Gilbert & Sackman, Gilbert, Cooke & Sackman, Steven J. Kaplan and Robert W. Gilbert for
Plaintiff and Appellant. *662
Lynne G. McGinnis, Joseph Posner, Kenneth J. Sargoy, Fred M. Blum, Sargoy & Blum, Paul
Hoffman, Gary Williams, Wylie A. Aitken, Victoria De Goff, Douglas de Vries, John Gardenal,
John R. Hillsman, Ian Herzog, Peter Hinton, Harvey R. Levine, Leonard Sacks, Robert Steinberg,
John C. McCarthy and Cliff Palefsky as Amici Curiae on behalf of Plaintiff and Appellant.
Proskauer, Rose, Goetz & Mendelsohn, Robert V. Kuenzel, Steven G. Drapkin, Jeffrey A. Berman
and Harold M. Brody for Defendant and Respondent.
Latham & Watkins, Josel E. Krischer, Deanna P. George, Michael J. Breining, Paul, Hastings,
Janofsky & Walker, Paul Grossman, Paul W. Crane, Jr., Mary Craig Calkins and Michele M.
Dosoer as Amici Curiae on behalf of Defendant and Respondent.


LUCAS, C. J.


After Interactive Data Corporation (defendant) fired plaintiff Daniel D. Foley, an executive
employee, he filed this action seeking compensatory and punitive damages for wrongful discharge.
In his second amended complaint, plaintiff asserted three distinct theories: (1) a tort cause of action
alleging a discharge in violation of public policy (Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d
167 [164 Cal.Rptr. 839, 610 P.2d 1330, 9 A.L.R.4th 314]), (2) a contract cause of action for breach
of an implied-in-fact promise to discharge for good cause only (e.g., Pugh v. See's Candies, Inc.
(1981) 116 Cal.App.3d 311 [171 Cal.Rptr. 917] [all references are to this case rather than the 1988
posttrial decision appearing at 203 Cal.App.3d 743]), and (3) a cause of action alleging a tortious
breach of the implied covenant of good faith and fair dealing (e.g., Cleary v. American Airlines,
Inc. (1980) 111 Cal.App.3d 443 [168 Cal.Rptr. 722]). The trial court sustained a demurrer without
leave to amend, and entered judgment for defendant.


The Court of Appeal affirmed on the grounds (1) plaintiff alleged no statutorily based breach
of public policy sufficient to state a cause of action pursuant to Tameny; (2) plaintiff's claim for
breach of the covenant to discharge only for good cause was barred by the statute of frauds;
and (3) plaintiff's cause of action based on breach of the covenant of good faith and fair dealing
failed because it did not allege necessary longevity of employment or express formal procedures
for termination of employees. We granted review to consider each of the Court of Appeal's
conclusions. *663


We will hold that the Court of Appeal properly found that plaintiff's particular Tameny cause of
action could not proceed; plaintiff failed to allege facts showing a violation of a fundamental public
policy. We will also conclude, however, that plaintiff has sufficiently alleged a breach of an “oral”
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or “implied-in-fact” contract, and that the statute of frauds does not bar his claim so that he may
pursue his action in this regard. Finally, we will hold that the covenant of good faith and fair
dealing applies to employment contracts and that breach of the covenant may give rise to contract
but not tort damages.


Facts
(1) Because this appeal arose from a judgment entered after the trial court sustained defendant's
demurrer, “we must, under established principles, assume the truth of all properly pleaded material
allegations of the complaint in evaluating the validity” of the decision below. ( Tameny v. Atlantic
Richfield Co., supra, 27 Cal.3d 167, 170; Alcorn v. Anbro Engineering, Inc. (1970) 2 Cal.3d 493,
496 [86 Cal.Rptr. 88, 468 P.2d 216].)


According to the complaint, plaintiff is a former employee of defendant, a wholly owned subsidiary
of Chase Manhattan Bank that markets computer-based decision-support services. Defendant
hired plaintiff in June 1976 as an assistant product manager at a starting salary of $18,500. As
a condition of employment defendant required plaintiff to sign a “Confidential and Proprietary
Information Agreement” whereby he promised not to engage in certain competition with defendant
for one year after the termination of his employment for any reason. The agreement also contained
a “Disclosure and Assignment of Information” provision that obliged plaintiff to disclose to
defendant all computer-related information known to him, including any innovations, inventions
or developments pertaining to the computer field for a period of one year following his termination.
Finally, the agreement imposed on plaintiff a continuing obligation to assign to defendant all rights
to his computer-related inventions or innovations for one year following termination. It did not
state any limitation on the grounds for which plaintiff's employment could be terminated.


Over the next six years and nine months, plaintiff received a steady series of salary increases,
promotions, bonuses, awards and superior performance evaluations. In 1979 defendant named him
consultant manager of the year and in 1981 promoted him to branch manager of its Los Angeles
office. His annual salary rose to $56,164 and he received an additional $6,762 merit bonus two days
before his discharge in March 1983. He alleges defendant's officers made repeated oral assurances
of job security so long as his performance remained adequate. *664


Plaintiff also alleged that during his employment, defendant maintained written “Termination
Guidelines” that set forth express grounds for discharge and a mandatory seven-step
pretermination procedure. Plaintiff understood that these guidelines applied not only to employees
under plaintiff's supervision, but to him as well. On the basis of these representations, plaintiff
alleged that he reasonably believed defendant would not discharge him except for good cause, and
therefore he refrained from accepting or pursuing other job opportunities.
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The event that led to plaintiff's discharge was a private conversation in January 1983 with
his former supervisor, Vice President Richard Earnest. During the previous year defendant had
hired Robert Kuhne and subsequently named Kuhne to replace Earnest as plaintiff's immediate
supervisor. Plaintiff learned that Kuhne was currently under investigation by the Federal Bureau of
Investigation for embezzlement from his former employer, Bank of America. 1  Plaintiff reported
what he knew about Kuhne to Earnest, because he was “worried about working for Kuhne and
having him in a supervisory position ..., in view of Kuhne's suspected criminal conduct.” Plaintiff
asserted he “made this disclosure in the interest and for the benefit of his employer,” allegedly
because he believed that because defendant and its parent do business with the financial community
on a confidential basis, the company would have a legitimate interest in knowing about a high
executive's alleged prior criminal conduct.


1 In September 1983, after plaintiff's discharge, Kuhne pleaded guilty in federal court to a
felony count of embezzlement.


In response, Earnest allegedly told plaintiff not to discuss “rumors” and to “forget what he heard”
about Kuhne's past. In early March, Kuhne informed plaintiff that defendant had decided to replace
him for “performance reasons” and that he could transfer to a position in another division in
Waltham, Massachusetts. Plaintiff was told that if he did not accept a transfer, he might be demoted
but not fired. One week later, in Waltham, Earnest informed plaintiff he was not doing a good job,
and six days later, he notified plaintiff he could continue as branch manager if he “agreed to go
on a 'performance plan.' Plaintiff asserts he agreed to consider such an arrangement.” The next
day, when Kuhne met with plaintiff, purportedly to present him with a written “performance plan”
proposal, Kuhne instead informed plaintiff he had the choice of resigning or being fired. Kuhne
offered neither a performance plan nor an option to transfer to another position. 2  *665


2 Throughout its brief, defendant refers to a number of counterallegations. In particular,
defendant alleges that plaintiff's true motive was an “attempt to oust his supervisor” and
that plaintiff rejected an “opportunity to transfer laterally to a new position at company
headquarters” before his discharge. Since this appeal arises on demurrer, however, we must
assume the truth of the allegations in the complaint, and so these alleged facts are not properly
before us.


Defendant demurred to all three causes of action. After plaintiff filed two amended pleadings, the
trial court sustained defendant's demurrer without leave to amend and dismissed all three causes
of action. The Court of Appeal affirmed the dismissal as to all three counts. We will explore each
claim in turn.


I. Tortious Discharge in Contravention of Public Policy
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We turn first to plaintiff's cause of action alleging he was discharged in violation of public policy.
Labor Code section 2922 provides in relevant part, “An employment, having no specified term,
may be terminated at the will of either party on notice to the other. ...” (2) This presumption may
be superseded by a contract, express or implied, limiting the employer's right to discharge the
employee. (Strauss v. A. L. Randall Co. (1983) 144 Cal.App.3d 514, 517 [194 Cal.Rptr. 520];
Drzewiecki v. H & R Block, Inc. (1972) 24 Cal.App.3d 695, 703 [101 Cal.Rptr. 169]; see also
cases cited in part II(B) of this opinion, post, p. 680 et seq.) Absent any contract, however, the
employment is “at will,” and the employee can be fired with or without good cause. 3  But the
employer's right to discharge an “at will” employee is still subject to limits imposed by public
policy, since otherwise the threat of discharge could be used to coerce employees into committing
crimes, concealing wrongdoing, or taking other action harmful to the public weal. 4


3 For a discussion of the origin of the employment-at-will doctrine, and its subsequent
evolution through legislation and judicial decision, see generally Blades, Employment At
Will vs. Individual Freedom: On Limiting the Abusive Exercise of Employer Power (1967)
67 Colum. L. Rev. 1404, 1416-1419; Blumrosen, Settlement of Disputes Concerning the
Exercise of Employer Disciplinary Power; United States Report (1964) 18 Rutgers L.
Rev. 428, 432-433; Comment, Employment-At-Will—Employers May Not Discharge At-
Will Employees For Reasons That Violate Public Policy (1986) Ariz. St. L.J. 161, 164-167;
Note, Protecting At Will Employees Against Wrongful Discharge: The Duty to Terminate
Only in Good Faith (1980) 93 Harv. L. Rev. 1816, 1824-1828 (hereafter Protecting At Will
Employees).


4 Even where employment is at will, numerous federal and state statutes already impose
express limitations on the right of an employer to discharge at will. Legislation, ranging
from the National Labor Relations Act (29 U.S.C. § 158(a)(1),(3),(4) [precluding discharge
for union activity, protected concerted activity, filing charges and testifying under the act])
to title VII of the Civil Rights Act of 1964 (42 U.S.C. §§ 2000e-2, 2000e-3(a) [prohibiting
discharge on the basis of race, color, religion, sex or national origin or for exercising rights
under the act]), and state statutes precluding discharge for filing workers' compensation
claims or in violation of state civil rights statutes, significantly circumscribe the at-will
doctrine. (See Mauk, Wrongful Discharge: The Erosion of 100 Years of Employer Privilege
(1985) 21 Idaho L. Rev. 201, 226-227, fns. 109-110 [hereafter Mauk].)


Petermann v. International Brotherhood of Teamsters (1959) 174 Cal.App.2d 184 [344 P.2d 25],
first stated the foregoing principle. There, *666  the plaintiff, a union business agent, alleged he
was discharged when he refused to testify falsely to a state legislative committee. The trial court
granted judgment on the pleadings to defendant. The Court of Appeal found the plaintiff was an
employee-at-will (see Lab. Code, § 2922) but noted that “the right to discharge an employee under
such a contract may be limited by statute [citations] or by considerations of public policy.” (174
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Cal.App.2d at p. 188.) Overruling the trial court, the Court of Appeal declared: “It would be
obnoxious to the interests of the state and contrary to public policy and sound morality to allow an
employer to discharge any employee, whether the employment be for a designated or unspecified
duration, on the ground that the employee declined to commit perjury, an act specifically enjoined
by statute.” ( Id., at pp. 188-189.) 5


5 A number of California decisions have followed Petermann to bar discharge of at-will
employees in violation of state policies governing labor-management relations. (Montalvo
v. Zamora (1970) 7 Cal.App.3d 69 [86 Cal.Rptr. 401]; Wetherton v. Growers Farm Labor
Assn. (1969) 275 Cal.App.2d 168 [79 Cal.Rptr. 543]; Glenn v. Clearman's Golden Cock Inn,
Inc. (1961) 192 Cal.App.2d 793 [13 Cal.Rptr. 769].)


(3) Similarly, Tameny v. Atlantic Richfield Co., supra, 27 Cal.3d 167, 178, declared that a tort
action for wrongful discharge may lie if the employer “condition[s] employment upon required
participation in unlawful conduct by the employee.” In Tameny, the plaintiff alleged he was fired
for refusing to engage in price fixing in violation of the Cartwright Act and the Sherman Antitrust
Act. ( Id., at p. 170.) We held the trial court erred in sustaining Atlantic Richfield's demurrer to
plaintiff's tort action for wrongful discharge. Writing for the majority, Justice Tobriner concluded
that “an employer's authority over its employee does not include the right to demand that the
employee commit a criminal act to further its interests. ... An employer engaging in such conduct
violates a basic duty imposed by law upon all employers, and thus an employee who has suffered
damages as a result of such discharge may maintain a tort action for wrongful discharge against
the employer.” ( Id., at p. 178.)


Tameny arose from facts quite similar to Petermann; in both cases, an employee was discharged for
his refusal to violate a penal statute. The plaintiff in Petermann, however, had framed his complaint
in contract, and sought only back wages; the Tameny plaintiff sought tort damages. In upholding
the claim in Tameny, we explained that the cause of action was not dependent on an express or
implied promise in the employment contract, “but rather reflects a duty imposed by law upon all
employers in order to implement the fundamental public policies embodied in the state's penal
statutes.” (27 Cal.3d at p. 176.) We noted also that the existence of a contractual relationship would
not bar an injured party from seeking relief *667  through tort remedies when the “employer's
discharge of an employee contravenes the dictates of public policy.” ( Id., at pp. 175, 177.) 6


6 We observed that courts in California and sister states had shown a willingness to grant tort
damages in such instances. (See Tameny, 27 Cal.3d at p. 177; Kouff v. Bethlehem-Alameda
Shipyard (1949) 90 Cal.App.2d 322 [202 P.2d 1059].)


Summarizing this authority, the Court of Appeal in Koehrer v. Superior Court (1986) 181
Cal.App.3d 1155 [226 Cal.Rptr. 820], stated at page 1166: “As Tameny explained, the theoretical
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reason for labeling the discharge wrongful in such cases is not based on the terms and conditions
of the contract, but rather arises out of a duty implied in law on the part of the employer to conduct
its affairs in compliance with public policy .... [T]here is no logical basis to distinguish in cases
of wrongful termination for reasons violative of fundamental principles of public policy between
situations in which the employee is an at-will employee and [those] in which the employee has a
contract for a specified term. (4)(See fn. 7.) The tort is independent of the term of employment.” 7


7 A comparison of the manner in which contracts for illegal purposes are treated is useful.
(See e.g., Civ. Code, §§ 1441, 1598, 1608, 1667.) If an employer and employee enter into a
contract in which the employee agrees to perform an illegal act, and either party breaches, the
courts will not enforce the contract. In the Tameny situation, however, typically the employer
requires the employee to perform an act in contravention of public policy and then terminates
the employee for failure to do so, or penalizes the employee for acting in accordance with
law. When such a termination occurs, the nature of the employee's relationship with the
employer, whether at will or contractual, is essentially irrelevant. What is vindicated through
the cause of action is not the terms or promises arising out of the particular employment
relationship involved, but rather the public interest in not permitting employers to impose
as a condition of employment a requirement that an employee act in a manner contrary to
fundamental public policy.


Other state courts have on occasion failed to draw the distinction between contract-based causes
of action and those based on policies extrinsic to the terms of the agreement. For example, the
Wisconsin Supreme Court adopted a “narrowly circumscribed public policy exception” to the
employment-at-will doctrine. Nonetheless, it relied on the fact that the remedies usually available
for wrongful discharge under the relevant statutes were limited to contractual remedies, such as
reinstatement and backpay, to conclude that such contractual remedies “are the most appropriate
remedies for public policy exception wrongful discharges since the primary concern in these
actions is to make the wronged employee 'whole.”' (Brockmeyer v. Dun & Bradstreet (1983) 113
Wis.2d 561 [335 N.W.2d 834, 840-841].)


This characterization of the nature of the action contrasts with our Tameny analysis, in which
we deemed the public-policy-based cause of action as “ex delicto,” or arising “from a breach of
duty growing out of the *668  contract,” rather than “from a breach of a promise set forth in the
contract” or “ex contractu.” (27 Cal.3d at p. 175.) As we explained, “an employer's obligation to
refrain from discharging an employee who refuses to commit a criminal act does not depend upon
any express or implied ”'promise[s] set forth in the [employment] contract“' [citation], but rather
reflects a duty imposed by law upon all employers in order to implement the fundamental public
policies embodied in the state's penal statutes. As such, a wrongful discharge suit exhibits the
classic elements of a tort cause of action.” ( Id., at p. 176.) Thus, the Wisconsin court focused on
contract remedies on the assumption that the underlying interest was to compensate the employee,
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whereas California cases have focused on the general social policies being advanced by recognition
of the public-policy-based cause of action.


In Tameny, because there was no statute specifically barring an employer from terminating an
employee who refused to act illegally, the court was required to consider whether, without the
authority of an express prohibition on the reasons for discharge, the plaintiff's action could proceed.
We concluded that “even in the absence of an explicit statutory provision prohibiting the discharge
of a worker on such grounds, fundamental principles of public policy and adherence to the
objectives underlying the state's penal statutes require the recognition of a rule barring an employer
from discharging an employee who has simply complied with his legal duty and has refused to
commit an illegal act.” (27 Cal.3d at p. 174, fn. omitted.) The public policy to which we looked
thus was one about which reasonable persons can have little disagreement, and which was “firmly
established” at the time of discharge. 8


8 We also quoted with approval Petermann's statement that “'[t]he public policy of this state
as reflected in the Penal Code sections referred to above would be seriously impaired
if it were to be held that one could be discharged by reason of his refusal to commit
perjury.”' (Petermann, supra, 174 Cal.App.2d at p. 189, quoted in Tameny, supra, 27 Cal.3d
at p. 173.)


The employee in Tameny claimed his termination was based on his refusal to engage in statutorily
forbidden conduct at his employer's behest. We mentioned generally that an employer's ability to
discharge at will “'may be limited by statute ... or by considerations of public policy.”' (27 Cal.3d
at p. 172.) Several subsequent Court of Appeal cases have limited our holding to policies derived
from statute. (See Shapiro v. Wells Fargo Realty Advisors (1984) 152 Cal.App.3d 467, 477 [199
Cal.Rptr. 613]; Gray v. Superior Court (1986) 181 Cal.App.3d 813, 819 [226 Cal.Rptr. 570]; Tyco
Industries, Inc. v. Superior Court (1985) 164 Cal.App.3d 148, 159 [211 Cal.Rptr. 540].) The Court
of Appeal in the present case asserted, “[t]o successfully plead a cause of action under the [Tameny]
theory, plaintiff must allege that he was terminated in retaliation for asserting his statutory rights,
or for his refusal *669  to perform an illegal act at the request of the employer, or that his employer
directly violated a statute by dismissing him.”


At least three other Court of Appeal decisions addressing the issue of where policy giving rise
to an action may be found have concluded in dicta that public policy, as a basis for a wrongful
discharge action, need not be policy rooted in a statute or constitutional provision. (See Koehrer
v. Superior Court, supra, 181 Cal.App.3d 1155, 1165, 1167; Garcia v. Rockwell Internat. Corp.
(1986) 187 Cal.App.3d 1556, 1561 [232 Cal.Rptr. 490]; Dabbs v. Cardiopulmonary Management
Services (1987) 188 Cal.App.3d 1437, 1443-1444 [234 Cal.Rptr. 129].)
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We do not decide in this case whether a tort action alleging a breach of public policy under
Tameny may be based only on policies derived from a statute or constitutional provision or
whether nonlegislative sources may provide the basis for such a claim. (5) Even where, as here,
a statutory touchstone has been asserted, we must still inquire whether the discharge is against
public policy and affects a duty which inures to the benefit of the public at large rather than to
a particular employer or employee. For example, many statutes simply regulate conduct between
private individuals, or impose requirements whose fulfillment does not implicate fundamental
public policy concerns. Regardless of whether the existence of a statutory or constitutional link is
required under Tameny, disparagement of a basic public policy must be alleged, and we turn now
to determining whether plaintiff has done so here.


(6a)In the present case, plaintiff alleges that defendant discharged him in “sharp derogation” of
a substantial public policy that imposes a legal duty on employees to report relevant business
information to management. An employee is an agent, and as such “is required to disclose to [his]
principal all information he has relevant to the subject matter of the agency.” (2 Witkin, Summary
of Cal. Law (9th ed. 1987) Agency & Employment, § 41, p. 53; see Loughlin v. Idora Realty
Co. (1968) 259 Cal.App.2d 619, 629 [66 Cal.Rptr. 747]; Jolton v. Minster Graf & Co. (1942) 53
Cal.App.2d 516, 522 [128 P.2d 101].) ( 7)(See fn. 9.), ( 6b) Thus, plaintiff asserts, if he discovered
information that might lead his employer to conclude that an employee was an embezzler, and
should not be retained, plaintiff had a duty to communicate that information to his principal. 9


*670


9 Defendant disputes this characterization of plaintiff's motives and conduct. In reviewing a
judgment following the sustaining of a demurrer without leave to amend, however, we must
accept the truth of the matters pleaded (see ante, pp. 662-663), and take into account the
possibility of amendment consistent with that pleading. (Blank v. Kirwin (1985) 39 Cal.3d
311, 318 [216 Cal.Rptr. 718, 703 P.2d 58].)


It is unclear whether the alleged duty is one founded in statute. No enactment expressly requires
an employee to report relevant information concerning other employees to his employer, and none
prohibits discharge of the employee for so doing. 10  The 1872 Civil Code, however, attempted to
codify the common law of master-servant relations; its provisions, now in the Labor Code, provide
that “[o]ne who, for a good consideration, agrees to serve another, shall perform the service, and
shall use ordinary care and diligence therein, so long as he is thus employed.” (Lab. Code, §
2854.) It is not clear whether the duty to communicate relevant information is subsumed under the
statutory duty of ordinary care, or is a separate duty not codified by the 1872 Legislature.


10 By contrast, Labor Code section 1102.5, subdivision (b) prohibits an employer from
retaliating “against an employee for disclosing information to a government or law
enforcement agency, where the employee has reasonable cause to believe that the
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information discloses a violation of state or federal statute, or violation or noncompliance
with a state or federal regulation.”


Whether or not there is a statutory duty requiring an employee to report information relevant to
his employer's interest, we do not find a substantial public policy prohibiting an employer from
discharging an employee for performing that duty. 11  Past decisions recognizing a tort action for
discharge in violation of public policy seek to protect the public, by protecting the employee who
refuses to commit a crime ( Tameny, supra, 27 Cal.3d 167; Petermann, supra, 174 Cal.App.2d
184), who reports criminal activity to proper authorities (Garibaldi v. Lucky Food Stores, Inc. (9th
Cir. 1984) 726 F.2d 1367, 1374; Palmateer v. International Harvester Co., supra, 421 N.E.2d
876, 879-880), or who discloses other illegal, unethical, or unsafe practices (Hentzel v. Singer Co.
(1982) 138 Cal.App.3d 290 [188 Cal.Rptr. 159, 35 A.L.R.4th 1015] [working conditions hazardous
to employees]). No equivalent public interest bars the discharge of the present plaintiff. 12  When
*671  the duty of an employee to disclose information to his employer serves only the private
interest of the employer, the rationale underlying the Tameny cause of action is not implicated. 13


11 As noted, Tameny insisted that the public policy basis for the cause of action must be “firmly
established” (27 Cal.3d at p. 172), “fundamental” ( id., at p. 176), and “substantial” ( id., at
p. 177, quoting Harless v. First Nat. Bank in Fairmont (1978) 162 W.Va. 116 [246 S.E.2d
270]). Cases of other jurisdictions similarly require a “clearly mandated public policy.” (See,
e.g., Palmateer v. International Harvester Co. (1981) 85 Ill.2d 124 [421 N.E.2d 876, 878];
Parnar v. Americana Hotels, Inc. (1982) 65 Hawaii 370 [652 P.2d 625, 630-631]; Thompson
v. St. Regis Paper Co. (1984) 102 Wn.2d 219 [685 P.2d 1081, 1088-1089]; Adler v. American
Standard Corp. (1981) 291 Md. 3 [432 A.2d 464, 472-473].)


12 The absence of a distinctly “public” interest in this case is apparent when we consider that
if an employer and employee were expressly to agree that the employee has no obligation
to, and should not, inform the employer of any adverse information the employee learns
about a fellow employee's background, nothing in the state's public policy would render such
an agreement void. By contrast, in the previous cases asserting a discharge in violation of
public policy, the public interest at stake was invariably one which could not properly be
circumvented by agreement of the parties. For example, in Tameny, supra, 27 Cal.3d 167,
a contract provision purporting to obligate the employee to comply with an order of the
employer directing the employee to violate the antitrust laws would clearly have been void
as against public policy, and in Petermann, supra, 174 Cal.App.2d 184, a contract provision
which purported to obligate the employee to commit perjury at the employer's behest would
just as obviously have been invalid. Because here the employer and employee could have
agreed that the employee had no duty to disclose such information, it cannot be said that an
employer, in discharging an employee on this basis, violates a fundamental duty imposed on
all employers for the protection of the public interest.
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13 The California case most closely in point is Read v. City of Lynwood (1985) 173 Cal.App.3d
437 [219 Cal.Rptr. 26]. Plaintiff, a city employee, protested the award of a city contract to a
developer who, she had heard, had once attempted to bribe a fellow employee. That protest
and other actions led the city to eliminate plaintiff's regular position and to terminate her
employment. The Court of Appeal reversed a dismissal of her suit for further consideration
of questions relating to the elimination of her position, but upheld dismissal of the Tameny
cause of action.
We have discovered no case upholding a cause of action on facts comparable to the present
case.


We conclude that the Court of Appeal properly upheld the trial court's ruling sustaining the
demurrer without leave to amend to plaintiff's first cause of action.


II. Breach of Employment Contract
Plaintiff's second cause of action alleged that over the course of his nearly seven years of
employment with defendant, the company's own conduct and personnel policies gave rise to an
“oral contract” not to fire him without good cause. The trial court sustained a demurrer without
leave to amend on two grounds: that the complaint did not state facts sufficient to give rise to such
contract, and that enforcement of any such contract would be barred by the statute of frauds. The
Court of Appeal affirmed, relying on the latter ground alone. We consider both grounds, discussing
the statute of frauds issue first.


A. Statute of Frauds Defense
Civil Code section 1624, subdivision (a), invalidates “[a]n agreement that by its terms is not
to be performed within a year from the making thereof” unless the contract “or some note or
memorandum thereof, [is] in writing and subscribed by the party to be charged or by the party's
agent.” (8a) In White Lighting Co. v. Wolfson (1968) 68 Cal.2d 336 [66 Cal.Rptr. 697, 438 P.2d
345], we held that this portion of the statute of frauds “applies only to those contracts which,
by their terms, cannot possibly be performed within one year.” ( Id., at p. 343.) In that case the
employee alleged the breach of an express oral agreement whereby the defendant promised to
employ him on a “permanent” basis and pay him a fixed commission on an *672  “annual basis.”
We concluded that the trial court erroneously sustained the defendant's demurrer because, although
the agreement contemplated employment on a “permanent” basis, the statute does not apply to an
employment contract of indefinite duration “unless its terms foreclose the employee's completion
of the performance of the contract within one year ....” ( Id., at p. 341.)


Relying exclusively on its own decision in Newfield v. Insurance Co. of the West (1984) 156
Cal.App.3d 440 [203 Cal.Rptr. 9], the Court of Appeal here nevertheless held that plaintiff's alleged
employment contract, if modified to include a promise to discharge him for cause only, is barred
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by the statute of frauds. Neither Newfield nor the opinion below distinguishes, or even cites, the
rule in White Lighting, supra, 68 Cal.2d 336. The rationale of both opinions is summed up in
the following passage from Newfield: “[A]llegedly only [employee] had the right to terminate
the contract. (9)(See fn. 14.) Equality or justice between the parties would no longer exist in this
alleged kind of oral contract. 14  [¶] Appellant cannot have it both ways. Either his employment
relationship was a contract in which both parties had equal rights to terminate at will (in which
case it was not in violation of the statute of frauds), or it was a contract where the employer did
not have the right to terminate at will, and there was a reasonable expectation of employment for
more than one year (in which case the statute of frauds does apply, barring this action).” (156
Cal.App.3d at p. 446.) 15


14 We observe there is nothing intrinsically unfair or uncommon about a contract that permits
the employee to leave at will, but limits the employer's right of discharge. As explained in
Pugh, supra, 116 Cal.App.3d 311, 325, “A contract which limits the power of the employer
with respect to the reasons for termination is no less enforcible because it places no equivalent
limits upon the power of the employee to quit his employment. 'If the requirement of
consideration is met, there is no additional requirement of ... equivalence in the values
exchanged, or ” mutuality of obligation.“' (Rest.2d Contracts, § 81 (Tent. Draft No. 2, 1965);
1A Corbin on Contracts (1963) § 152, pp. 13-17; see Chinn v. China Nat. Aviation Corp.
(1955) 138 Cal.App.2d 98 [291 P.2d 91]; Toussaint v. Blue Cross & Blue Shield of Mich.
(1980) 408 Mich. 579, 600 [292 N.W.2d 880].)” As we shall discuss further in the next
portion of the opinion, there is no reason why standard contract principles should not apply
in the employment context.


15 Although the statute of frauds defense was not argued or even anticipated in Pugh, supra, 116
Cal.App.3d 311, or Cleary, supra, 111 Cal.App.3d 443, we note that the rule of Newfield, as
applied to plaintiff, would indirectly circumvent those cases by holding that any claim based
on the breach of an oral or implied promise to discharge only for cause is unenforceable
unless the employee has been employed for less than one year. Because Cleary had 18 years
service and Pugh 32, both their claims would have been defeated by an affirmative defense
based on Newfield's view of the statute of frauds.


Newfield is irreconcilable with the rule in White Lighting. 16  Even if the original oral agreement
had expressly promised plaintiff “permanent” *673  employment terminable only on the condition
of his subsequent poor performance or other good cause, such an agreement, if for no specified
term, could possibly be completed within one year. (See White Lighting, supra, 68 Cal.2d at
pp. 343-344.) Because the employee can quit or the employer can discharge for cause, even an
agreement that strictly defines appropriate grounds for discharge can be completely performed
within one year—or within one day for that matter.
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16 The Court of Appeal in Gray v. Superior Court, supra, 181 Cal.App.3d 813, 822, noted
the conflict between Newfield and White Lighting and, pending our decision in the present
appeal, declined to follow Newfield. Another Court of Appeal decision, Steward v. Mercy
Hospital (1987) 188 Cal.App.3d 1290, 1295 [233 Cal.Rptr. 881], declared that Newfield
represented a minority view, and held that under the majority view enforcement of an oral
employment contract was not barred by the statute of frauds if, within one year, the employee
could terminate the contract or be discharged for cause.
We also note that the Ninth Circuit recently held in Robards v. Gaylord Bros., Inc. (9th Cir.
1988) 854 F.2d 1152, 1154-1155, that under California law the statute of frauds would not
defeat an action for breach of an employment contract.


Our courts have consistently held that such contracts are not within the statute of frauds. (See, e.g.,
Plumlee v. Poag (1984) 150 Cal.App.3d 541 [198 Cal.Rptr. 66]; Bondi v. Jewels by Edwar, Ltd.
(1968) 267 Cal.App.2d 672 [73 Cal.Rptr. 494]; Wescoatt v. Meeker (1944) 63 Cal.App.2d 618 [147
P.2d 41]; Lloyd v. Kleefisch (1941) 48 Cal.App.2d 408 [120 P.2d 97].) Decisions from other states
uniformly hold that a good-cause termination clause does not render an employment agreement
unenforceable under the statute of frauds. (E.g., Weiner v. McGraw-Hill, Inc. (1982) 57 N.Y.2d 458
[457 N.Y.S.2d 193, 443 N.E.2d 441, 33 A.L.R.4th 1101]; Toussaint v. Blue Cross & Blue Shield of
Mich. (1980) 408 Mich. 579 [292 N.W.2d 880]; Hardison v. A.H. Belo Corp. (Tex.Civ.App. 1952)
247 S.W.2d 167.) (10) These authorities support the general rule that if a condition terminating a
contract may occur within one year of its making, then the contract is performable within a year
and does not fall within the scope of the statute of frauds. This is true even though performance of
the contract may extend for longer than one year if the condition does not occur. (See generally, 1
Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 282, p. 274.)


Other courts have pointed out that within a year an employee such as plaintiff could have (1) been
discharged for cause (see, e.g., Rowe v. Noren Pattern and Foundry Co. (1979) 91 Mich.App.
254 [283 N.W.2d 713]); (2) retired, died or voluntarily left employment (see, e.g., Martin v.
Federal Life Ins. Co. (1982) 109 Ill.App.3d 596 [440 N.E.2d 998]); or (3) been terminated if
declining profitability compelled a general layoff or cessation of business altogether (see, e.g.,
Stauter v. Walnut Grove Products (Iowa 1971) 188 N.W.2d 305). “Interpreting the allegations of
the complaint liberally, as we must, we cannot say as a matter of law that the contract ... could not
be *674  performed within a year.” (Plumlee v. Poag, supra, 150 Cal.App.3d 541, 549.)


Defendant attacks these precedents as performing “legalistic gymnastics,” and calls instead for
enforcement of Civil Code section 1624 according to the fair import of its language. That
proclamation ignores a considerable piece of history. More than 60 years ago a British court
declared that “[i]t is now two centuries too late to ascertain the meaning of [the statute of frauds]
by applying one's own mind independently to the interpretation of its language. Our task is a much
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more humble one; it is to see how that section has been expounded in decisions and how the
decisions apply to the present case.” (Hanau v. Ehrlich (1911) 2 K.B. 1056, 1069.) 17


17 Compare, for example, our decision in Phillippe v. Shappell Industries (1987) 43 Cal.3d
1247 [241 Cal.Rptr. 22, 743 P.2d 1279]. There, we were called on to apply to Civil Code
section 1624, subdivision (d), which requires that an agreement with an agent or broker, or
other person to purchase, sell, or lease real estate for over a year, or to find a purchaser or
seller or a lessee or lessor for a lease of more than one year be in writing. As we observed
in Phillippe, “The Courts of Appeal have consistently held, with two narrow exceptions not
present here, that a licensed broker may not assert estoppel against a statute of frauds defense
in an action to recover a commission under an oral employment agreement.” (43 Cal.3d at
p. 1260.) The histories of subdivisions (a) and (d) of section 1624 have taken very different
courses and the two subdivisions apply in different circumstances.


The decision in White Lighting, supra, 68 Cal.2d 336, follows a long line of precedent. In 1897,
the Supreme Judicial Court of Massachusetts rejected an employer's contention that the statute
of frauds invalidated an oral agreement for “permanent employment” so long as the plaintiff, an
enameler, performed his work satisfactorily. The majority, including Chief Justice Field and Justice
Holmes, rejected the employer's defense. “It has been repeatedly held that, if an agreement whose
performance would otherwise extend beyond a year may be completely performed within a year
on the happening of some contingency, it is not within the statute of frauds. [Citations.] In this
case, we say nothing of other contingencies. The contract would have been completely performed
if the defendant had ceased to carry on business within a year.” (Carnig v. Carr (1897) 167 Mass.
544 [46 N.E. 117, 118].)


(8b) The Legislature, which in 1872 enacted Civil Code section 1624, was aware of precedent
limiting the reach of the one-year provision of the statute of frauds. The Code Commissioners'
notes specifically advised that “in a similar statute in New York these words have been construed
as applying only to contracts which cannot possibly be executed within a year, under any
contingency. ... To bring a contract within the statute relating to parol agreements, not to be
performed within one year, it must appear to be necessarily incapable of performance within that
time.” (Italics in original.) 18  *675  ( 11) When the Legislature enacts language that has received
definitive judicial construction, we presume that the Legislature was aware of the relevant judicial
decisions and intended to adopt that construction. (See Buchwald v. Katz (1972) 8 Cal.3d 493, 502
[105 Cal.Rptr. 368, 503 P.2d 1376].) This presumption gains further strength when, as in this case,
it is clear that the Legislature was explicitly informed of the prior construction.


18 A second source of conflict with White Lighting concerns the Court of Appeal's use of a
retrospective analysis that infers the original intent of the parties from the ultimate duration
of the employment at the time of the discharge. The applicability of the statute of frauds
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must be analyzed prospectively, based on the intentions of the parties and the terms of the
agreement at the time it is made. “'To fall within the words of the provision, therefore, the
agreement must be one of which it can truly be said at the very moment it is made, ”This
agreement is not to be performed within one year“; in general, the cases indicate that there
must not be the slightest possibility that it can be fully performed within one year.”' ( White
Lighting, supra, 68 Cal.2d at p. 343, fn. 2, quoting 2 Corbin on Contracts (1950) § 444, at
pp. 534-535 [italics added in White Lighting].) The Court of Appeal's retrospective approach
is erroneous because it effectively changes the rule of White Lighting from a “possibility of
performance” to a “probable expectations” test.


(12) In sum, the contract between plaintiff and defendant could have been performed within one
year of its making; plaintiff could have terminated his employment within that period, or defendant
could have discharged plaintiff for cause. Thus, the contract does not fall within the statute of
frauds and the fact that it was an implied or oral agreement is not fatal to its enforcement. 19


19 Newfield, supra, 156 Cal.App.3d 440, is disapproved to the extent that it is inconsistent with
this opinion.


B. Sufficiency of the Allegations of Oral or Implied Contract
(13) Although plaintiff describes his cause of action as one for breach of an oral contract, he does
not allege explicit words by which the parties agreed that he would not be terminated without good
cause. Instead he alleges that a course of conduct, including various oral representations, created
a reasonable expectation to that effect. Thus, his cause of action is more properly described as one
for breach of an implied-in-fact contract. 20


20 Plaintiff alleges defendant maintained written “Guidelines for Termination” that required
good cause for discharge of an employee, and that plaintiff understood these guidelines
applied to him. If he had further alleged that the parties expressly agreed that these guidelines
governed his employment, he could state a cause of action for breach of an express oral
contract. He has made no such allegation.


As noted, the Court of Appeal did not reach the question of the sufficiency of plaintiff's allegations
to state a cause of action for breach of an implied-in-fact contract term not to discharge except
for good cause, because it disposed of the issue by erroneously applying the statute of frauds.
*676  Nonetheless, the court extensively criticized the reasoning of Pugh, supra, 116 Cal.App.3d
311, stating that it “destroys the centuries-old solid and settled principle of vast and demonstrated
value to employer and employee, to the world of commerce and to the public of a contract which
either can terminate at will.” (14a) Before this court, defendant urges that we disapprove precedent
permitting a cause of action for wrongful discharge founded on an implied-in-fact contract and
require instead an express contract provision requiring good cause for termination, supported
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by independent consideration. Alternatively, defendant requests that we distinguish Pugh and
its progeny from the present case. We conclude, however, that Pugh correctly applied basic
contract principles in the employment context, and that these principles are applicable to plaintiff's
agreement with defendant.


The plaintiff in Pugh had been employed by the defendant for 32 years, during which time he
worked his way up the corporate ladder from dishwasher to vice president. (116 Cal.App.3d
at p. 315.) When hired, he had been assured that “if you are loyal ... and do a good job, your
future is secure.” ( Id., at p. 317.) During his long employment, the plaintiff received numerous
commendations and promotions, and no significant criticism of his work. Throughout this period
the company maintained a practice of not terminating administrative personnel without good cause.
On this evidence, the Court of Appeal concluded that the jury could determine the existence of
an implied promise that the employer would not arbitrarily terminate the plaintiff's employment.
( Id., at p. 329.)


Pugh has been followed in numerous decisions in this state. (See, e.g., Steward v. Mercy Hospital,
supra, 188 Cal.App.3d 1290, 1296; Robinson v. Hewlett-Packard Corp. (1986) 183 Cal.App.3d
1108, 1123 [228 Cal.Rptr. 591]; Hentzel v. Singer Co., supra, 138 Cal.App.3d 290, 304 [same];
Walker v. Northern San Diego County Hospital Dist. (1982) 135 Cal.App.3d 896, 904-905 [185
Cal.Rptr. 617]; cf. Shapiro v. Wells Fargo Realty Advisors, supra, 152 Cal.App.3d 467, 479-482
[confirming but distinguishing Pugh, supra, 116 Cal.App.3d 311].) A review of other jurisdictions
also reveals a strong trend in favor of recognizing implied contract terms that modify the power
of an employer to discharge an employee at will. (See, e.g., Hoffman-La Roche, Inc. v. Campbell
(Ala. 1987) 512 So.2d 725, 729-733 [implied promise to abide by employee manual guidelines
contractually enforceable]; Thompson v. St. Regis Paper Co., supra, 685 P.2d 1081, 1087-1088
[if employer “creates an atmosphere of job security and fair treatment with promises of specific
treatment in specific situations and an employee is induced thereby to remain on the job” those
promises will be enforced (italics in original)]; Pine River State Bank v. Mettille (Minn. 1983)
333 N.W.2d 622, 626-629 [same]; *677  Toussaint v. Blue Cross & Blue Shield of Mich., supra,
292 N.W.2d 880, 892-893 [“contractual obligations can be implicit in employer policies and
practices”]; see also Duldulao v. Saint Mary of Nazareth Hosp. (1987) 115 Ill.2d 482 [505
N.E.2d 314, 317] [listing 25 jurisdictions recognizing contractually binding force of employee
handbooks]; but see Sabetay v. Sterling Drug, Inc. (1987) 69 N.Y.2d 329 [514 N.Y.S.2d 209, 506
N.E.2d 919, 923] [requiring express agreement to limit employer's “unfettered right to terminate
at will”].) Thus the rule defendant asks us to disapprove is one that has achieved widespread
acceptance in recent years.


(15) We begin by acknowledging the fundamental principle of freedom of contract: employer and
employee are free to agree to a contract terminable at will or subject to limitations. Their agreement
will be enforced so long as it does not violate legal strictures external to the contract, such as laws
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affecting union membership and activity, prohibitions on indentured servitude, or the many other
legal restrictions already described which place certain restraints on the employment arrangement.
As we have discussed, Labor Code section 2922 establishes a presumption of at-will employment
if the parties have made no express oral or written agreement specifying the length of employment
or the grounds for termination. This presumption may, however, be overcome by evidence that
despite the absence of a specified term, the parties agreed that the employer's power to terminate
would be limited in some way, e.g., by a requirement that termination be based only on “good
cause.” (Drzewiecki v. H & R Block, Inc., supra, 24 Cal.App.3d 695, 704; Millsap v. National
Funding Corp. (1943) 57 Cal.App.2d 772, 775-776 [135 P.2d 407].)


The absence of an express written or oral contract term concerning termination of employment
does not necessarily indicate that the employment is actually intended by the parties to be “at
will,” because the presumption of at-will employment may be overcome by evidence of contrary
intent. (16) Generally, courts seek to enforce the actual understanding of the parties to a contract,
and in so doing may inquire into the parties' conduct to determine if it demonstrates an implied
contract. “[I]t must be determined, as a question of fact, whether the parties acted in such a manner
as to provide the necessary foundation for [an implied contract], and evidence may be introduced
to rebut the inferences and show that there is another explanation for the conduct.” (Silva v.
Providence Hospital of Oakland (1939) 14 Cal.2d 762, 774 [97 P.2d 798]; see Marvin v. Marvin
(1976) 18 Cal.3d 660, 684 [134 Cal.Rptr. 815, 557 P.2d 106]; Hillsman v. Sutter Community
Hospitals (1984) 153 Cal.App.3d 743, 753-756 [200 Cal.Rptr. 605]; Newberger v. Rifkind (1972)
28 Cal.App.3d 1070, 1074 [104 Cal.Rptr. 663, 57 A.L.R.3d 1232]; 1 Witkin, Summary of Cal. Law,
Contracts, op cit. supra, § 119, p. 145.) Such implied-in-fact contract terms ordinarily stand *678
on equal footing with express terms. (Rest.2d Contracts, supra, §§ 4, 19.) 21  ( 14b) At issue here is
whether the foregoing principles apply to contract terms establishing employment security, so that
the presumption of Labor Code section 2922 may be overcome by evidence of contrary implied
terms, or whether such agreements are subject to special substantive or evidentiary limitations.


21 Comment (a) to Restatement Second of Contracts, section 4, explains, “[j]ust as assent may
be manifested by words or other conduct, sometimes including silence, so intention to make
a promise may be manifested in language or by implication from other circumstances. ...”
Comment (a) to Restatement Second of Contracts, section 19, adds, “there is no distinction
in the effect of the promise whether it is expressed in writing, or orally, or in acts, or partly
in one of these ways and partly in others.”


Defendant contends that courts should not enforce employment security agreements in the absence
of evidence of independent consideration and an express manifestation of mutual assent. Although,
as explained below, there may be some historical basis for imposing such limitations, any such
basis has been eroded by the development of modern contract law and, accordingly, we conclude
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that defendant's suggested limitations are inappropriate in the modern employment context. We
discern no basis for departing from otherwise applicable general contract principles.


The doctrine that special limitations should be placed on the enforceability of employment
security agreements arose during the late 19th century in the context of interpretation of contracts
which promised “permanent” employment to the employee. In Lord v. Goldberg (1889) 81 Cal.
596, 601-602 [22 P. 1126], we held that language promising “permanent” employment created
employment of no particular duration terminable only “for some good reason.” 22  Later cases
developed the rule that “a contract for permanent employment, for life employment, for so long
as the employee chooses, or for other terms indicating permanent employment, is interpreted as
a contract for an indefinite period terminable at the will of either party ....” (See, e.g., Ruinello v.
Murray (1951) 36 Cal.2d 687, 689 [227 P.2d 251]; Speegle v. Board of Fire Underwriters (1946) 29
Cal.2d 34, 39 [172 P.2d 867]; Shuler v. Corl (1918) 39 Cal.App. 195, 198 [178 P. 535].) This rule
was not a substantive limitation on the parties' right to contract, but rather a rule of construction that
could be overcome by a showing that the employment security term of the contract was supported
by consideration other than the services to be rendered or by “other terms indicating a contrary
intention.” (Ruinello v. Murray, supra, 36 Cal.2d at p. 690; Drzewiecki v. H & R Block, Inc., supra,
24 Cal.App.3d at p. 704.) *679


22 After discussing Lord and similar cases, the Michigan Supreme Court observed that the
issue in those actions “was whether, assuming a contract for 'permanent' employment, that
employment was terminable at the will of the employer.” (Toussaint, supra, 292 N.W.2d at
p. 890.) In other words, those courts were considering not whether an employee could be
discharged at will, but whether he could be discharged at all.


As the Pugh court explained, a rule imposing a requirement of separate consideration as a
substantive limitation on an enforceable employee security agreement would be “contrary to
the general contract principle that courts should not inquire into the adequacy of consideration.
(See Calamari & Perillo, Contracts (2d ed. 1977) § 4-3, p. 136.) (17) 'A single and undivided
consideration may be bargained for and given as the agreed equivalent of one promise or of two
promises or of many promises.' (1 Corbin on Contracts (1963) § 125, pp. 535-536.) ( 14c) Thus
there is no analytical reason why an employee's promise to render services, or his actual rendition
of services over time, may not support an employer's promise both to pay a particular wage (for
example) and to refrain from arbitrary dismissal. (See 1 Corbin on Contracts, op. cit. supra, §
125, p. 536, fn. 68; 1A Corbin on Contracts, op. cit. supra, § 152, pp. 13-17.)” (Pugh, supra, 116
Cal.App.3d at pp. 325-326, fn. omitted; see Drzewiecki v. H & R Block, Inc., supra, 24 Cal.App.3d
695, 703-704; see also Pine River State Bank v. Mettille, supra, 333 N.W.2d at p. 629; Mauk,
supra, 21 Idaho L. Rev. 201, 212-213; Note, Protecting At Will Employees, supra, 93 Harv. L.
Rev. at pp. 1819-1820.)
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The limitations on employment security terms on which defendant relies were developed during
a period when courts were generally reluctant to look beyond explicit promises of the parties to a
contract. “The court-imposed presumption that the employment contract is terminable at will relies
upon the formalistic approach to contract interpretation predominant in late nineteenth century
legal thought: manifestations of assent must be evidenced by definite, express terms if promises
are to be enforceable.” (Note, Protecting At Will Employees, supra, 93 Harv. L. Rev. at p. 1825, fns.
omitted.) In the intervening decades, however, courts increasingly demonstrated their willingness
to examine the entire relationship of the parties to commercial contracts to ascertain their actual
intent, and this trend has been reflected in the body of law guiding contract interpretation. (See
Goetz & Scott, The Limits of Expanded Choice: An Analysis of the Interactions Between Express
and Implied Contract Terms (1985) 73 Cal.L.Rev. 261, 273-276 [“The (Uniform Commercial)
Code, now joined by the Second Restatement of Contracts, effectively reverses the common law
presumption that the parties' writing and the official law of contract are the definitive elements of
the agreement. Evidence derived from experience and practice can now trigger the incorporation
of additional, implied terms”].)


Similarly, 20 years ago, Professor Blumrosen observed that during the decades preceding his
analysis, courts had demonstrated an increasing willingness to “consider the entire relationship
of the parties, and to find that facts and circumstances establish a contract which cannot be
terminated by the employer without cause.” (Blumrosen, Settlement of Disputes Concerning
the Exercise of Employer Disciplinary Power: United States Report, *680  supra, 18 Rutgers
L.Rev. at p. 432, fn. omitted.) “This approach has been recognized as consistent with customary
interpretation techniques of commercial contracts permitting 'gap filling' by implication of
reasonable terms.” (Miller & Estes, Recent Judicial Limitations on the Right to Discharge: A
California Trilogy (1982) 16 U.C. Davis L.Rev. 65, 101, fn. omitted; see also McCarthy, Punitive
Damages in Wrongful Discharge Cases (Lawpress 1985) §§ 3.55-3.56, pp. 206-207.)


(18) In the employment context, factors apart from consideration and express terms may be used to
ascertain the existence and content of an employment agreement, including “the personnel policies
or practices of the employer, the employee's longevity of service, actions or communications by
the employer reflecting assurances of continued employment, and the practices of the industry
in which the employee is engaged.” (Pugh, supra, 116 Cal.App.3d at p. 327; see Note, Implied
Contract Rights to Job Security (1974) 26 Stan.L.Rev. 335, 350-366 [reviewing factors courts
have used in implied contract analyses].) Pursuant to Labor Code section 2922, if the parties
reach no express or implied agreement to the contrary, the relationship is terminable at any time
without cause. But when the parties have enforceable expectations concerning either the term
of employment or the grounds or manner of termination, Labor Code section 2922 does not
diminish the force of such contractual or legal obligations. 23  The presumption that an employment
relationship of indefinite duration is intended to be terminable at will is therefore “subject, like any
presumption, to contrary evidence. This may take the form of an agreement, express or implied,
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that ... the employment relationship will continue indefinitely, pending the occurrence of some
event such as the employer's dissatisfaction with the employee's services or the existence of some
'cause' for termination.” (Pugh, supra, 116 Cal.App.3d at pp. 324-325, fn. omitted.)


23 A few recent cases, including Shapiro v. Wells Fargo Realty Advisors, supra, 152 Cal.App.3d
467, can be interpreted to preclude enforcement of an implied-in-fact modification of
an on-going employment agreement when some express written provision insists on the
employee's at-will status. (See also Crain v. Burroughs Corp. (C.D.Cal. 1983) 560 F.Supp.
849 [applying Cal. law]; Crossen v. Foremost-McKesson, Inc. (N.D.Cal. 1982) 537 F.Supp.
1076 [same].) This, however, is not such a case. The only two writings revealed by
plaintiff's complaint—an agreement barring plaintiff's employment with a competitor, and
one requiring his assignment of all computer-related information and innovations for one
year after termination—are silent on permissible bases for discharge and arguably are
consistent with both a promise not to terminate except for good cause under defendant's
termination guidelines and defendant's acceptance of independent consideration to support
such a promise.


(14d) Finally, we do not agree with the Court of Appeal that employment security agreements
are so inherently harmful or unfair to employers, who do not receive equivalent guaranties of
continued service, as to merit *681  treatment different from that accorded other contracts. On the
contrary, employers may benefit from the increased loyalty and productivity that such agreements
may inspire. (See Mauk, supra, 21 Idaho L. Rev. 201, 217.) Permitting proof of and reliance
on implied-in-fact contract terms does not nullify the at-will rule, it merely treats such contracts
in a manner in keeping with general contract law. (See Note, Defining Public Policy Torts in
At-Will Dismissals (1981) 34 Stan.L.Rev. 153, 154-155 [hereafter Defining Torts] [“While the
implied contract approach reflects a movement away from the harshness of the at-will rule, it by no
means represents a rejection of the rule, since it merely allows employees to rebut more easily the
presumption that their employment is terminable at will” (fn. omitted)].) We see no sound reason
to exempt the employment relationship from the ordinary rules of contract interpretation which
permit proof of implied terms.


Defendant's remaining argument is that even if a promise to discharge “for good cause only” could
be implied in fact, the evidentiary factors outlined in Pugh, supra, 116 Cal.App.3d at page 329, and
relied on by plaintiff, are inadequate as a matter of law. This contention fails on several grounds.


First, defendant overemphasizes the fact that plaintiff was employed for “only” six years and
nine months. Length of employment is a relevant consideration but six years and nine months is
sufficient time for conduct to occur on which a trier of fact could find the existence of an implied
contract. (Cf. Gray v. Superior Court, supra, 181 Cal.App.3d 813, 821; Khanna v. Microdata
Corp. (1985) 170 Cal.App.3d 250, 262 [215 Cal.Rptr. 860].) (19) As to establishing the requisite
promise, “oblique language will not, standing alone, be sufficient to establish agreement”; instead,
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the totality of the circumstances determines the nature of the contract. Agreement may be “'shown
by the acts and conduct of the parties, interpreted in the light of the subject matter and of the
surrounding circumstances.”' (Pugh, supra, 116 Cal.App.3d at p. 329.) ( 14e) Plaintiff here alleged
repeated oral assurances of job security and consistent promotions, salary increases and bonuses
during the term of his employment contributing to his reasonable expectation that he would not
be discharged except for good cause.


(20) Second, an allegation of breach of written “Termination Guidelines” implying self-imposed
limitations on the employer's power to discharge at will may be sufficient to state a cause of
action for breach of an employment contract. Pugh, supra, 116 Cal.App.3d 311, is not alone in
holding that the trier of fact can infer an agreement to limit the grounds for termination based
on the employee's reasonable reliance on the company's *682  personnel manual or policies.
(See, e.g., Robinson v. Hewlett-Packard Corp., supra, 183 Cal.App.3d at p. 1123 [promise not to
terminate without good cause demonstrated by personnel guidelines and individual performance
warnings, evaluations and instructions]; Rulon-Miller v. International Business Machines Corp.
(1984) 162 Cal.App.3d 241, 251 [208 Cal.Rptr. 524] [factual issue whether termination was
for reasons in stated employer policies]; Walker v. Northern San Diego County Hospital Dist.,
supra, 135 Cal.App.3d at pp. 904-905 [handbook creating right to discharge only for cause
and to pretermination hearing]; Toussaint v. Blue Cross & Blue Shield of Mich., supra, 292
N.W.2d at p. 892 [personnel manual provisions can give rise to contractual rights without showing
of express mutual agreement]; Morris v. Lutheran Medical Center (1983) 215 Neb. 677 [340
N.W.2d 388, 390-391] [employer bound by published “Policy and Procedures”]; cf. Hepp v.
Lockheed-California Co. (1978) 86 Cal.App.3d 714, 719 [150 Cal.Rptr. 408] [unwritten but “well
established” policy regulating rehiring of employees laid off for lack of work is enforceable].)


(14f) Finally, unlike the employee in Pugh, supra, 116 Cal.App.3d 311, plaintiff alleges that he
supplied the company valuable and separate consideration by signing an agreement whereby he
promised not to compete or conceal any computer-related information from defendant for one year
after termination. The noncompetition agreement and its attendant “Disclosure and Assignment
of Proprietary Information, Inventions, etc.” may be probative evidence that “it is more probable
that the parties intended a continuing relationship, with limitations upon the employer's dismissal
authority [because the] employee has provided some benefit to the employer, or suffers some
detriment, beyond the usual rendition of service.” (Pugh, supra, 116 Cal.App.3d at p. 326.)


In sum, plaintiff has pleaded facts which, if proved, may be sufficient for a jury to find an implied-
in-fact contract limiting defendant's right to discharge him arbitrarily—facts sufficient to overcome
the presumption of Labor Code section 2922. On demurrer, we must assume these facts to be true.
In other words, plaintiff has pleaded an implied-in-fact contract and its breach, and is entitled to
his opportunity to prove those allegations. 24
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24 We need not here resolve questions concerning the measure of damages in a wrongful
discharge action based on breach of contract. We do not know what damages plaintiff is
seeking to recover nor what particular evidence he may present in support of such damages,
and therefore the issue is not before us.


III. Breach of the Implied Covenant of Good Faith and Fair Dealing
We turn now to plaintiff's cause of action for tortious breach of the implied covenant of good
faith and fair dealing. (21a) Relying on Cleary, *683  supra, 111 Cal.App.3d 443, and subsequent
Court of Appeal cases, plaintiff asserts we should recognize tort remedies for such a breach in the
context of employment termination.


(22) The distinction between tort and contract is well grounded in common law, and divergent
objectives underlie the remedies created in the two areas. Whereas contract actions are created to
enforce the intentions of the parties to the agreement, tort law is primarily designed to vindicate
“social policy.” (Prosser, Law of Torts (4th ed. 1971) p. 613.) The covenant of good faith and
fair dealing was developed in the contract arena and is aimed at making effective the agreement's
promises. Plaintiff asks that we find that the breach of the implied covenant in employment
contracts also gives rise to an action seeking an award of tort damages.


In this instance, where an extension of tort remedies is sought for a duty whose breach previously
has been compensable by contractual remedies, it is helpful to consider certain principles relevant
to contract law. First, predictability about the cost of contractual relationships plays an important
role in our commercial system. (Putz & Klippen, Commercial Bad Faith: Attorney Fees—Not
Tort Liability—Is the Remedy for “Stonewalling” (1987) 21 U.S.F. L.Rev. 419, 432 [hereafter
Putz & Klippen]). Moreover, “Courts traditionally have awarded damages for breach of contract
to compensate the aggrieved party rather than to punish the breaching party.” (Note, “Contort”:
Tortious Breach of the Implied Covenant of Good Faith and Fair Dealing in Noninsur-ance,
Commercial Contracts—Its Existence and Desirability (1985) 60 Notre Dame L. Rev. 510, 526,
& fn. 94, citing Rest.2d Contracts, § 355, com. a [“The purpose[ ] of awarding contract damages is
to compensate the injured party”].) 25  With these concepts in mind, we turn to analyze the role of
the implied covenant of good faith and fair dealing and the propriety of the extension of remedies
urged by plaintiff.


25 At times certain breaches of contract have been deemed economically desirable (see Putz,
supra, 21 U.S.F. L.Rev. at pp. 430-432; Comment, Reconstructing Breach of the Implied
Covenant of Good Faith and Fair Dealing as a Tort (1985) 73 Cal.L.Rev. 1291, fn.
3 [hereafter Reconstructing Breach]). As the reporter's notes to Restatement Second of
Contracts, chapter 16, section 344 et seq., pages 101-102, state, “a breach of contract will
result in a gain in 'economic efficiency' if the party contemplating breach evaluates his gains
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at a higher figure than the value that the other party puts on his losses, and this will be so if
the party contemplating breach will gain enough from the breach to have a net benefit even
though he compensates the other party for his resulting loss.”


(23) “Every contract imposes upon each party a duty of good faith and fair dealing in its
performance and its enforcement.” (Rest.2d Contracts, § 205.) This duty has been recognized
in the majority of American jurisdictions, the Restatement, and the Uniform Commercial Code.
(Burton, *684  Breach of Contract and the Common Law Duty to Perform in Good Faith (1980)
94 Harv. L. Rev. 369.) Because the covenant is a contract term, however, compensation for its
breach has almost always been limited to contract rather than tort remedies. As to the scope of the
covenant, “'[t]he precise nature and extent of the duty imposed by such an implied promise will
depend on the contractual purposes.” (Egan v. Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809,
818 [169 Cal.Rptr. 691, 620 P.2d 141].) Initially, the concept of a duty of good faith developed in
contract law as “a kind of 'safety valve' to which judges may turn to fill gaps and qualify or limit
rights and duties otherwise arising under rules of law and specific contract language.” (Summers,
The General Duty of Good Faith—Its Recognition and Conceptualization (1982) 67 Cornell
L. Rev. 810, 812, fn. omitted; see also Burton, supra, 94 Harv. L. Rev. 369, 371 [“the courts
employ the good faith doctrine to effectuate the intentions of parties, or to protect their reasonable
expectations” (fn. omitted)].) As a contract concept, breach of the duty led to imposition of contract
damages determined by the nature of the breach and standard contract principles.


(24) An exception to this general rule has developed in the context of insurance contracts where,
for a variety of policy reasons, courts have held that breach of the implied covenant will provide
the basis for an action in tort. California has a well-developed judicial history addressing this
exception. In Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, 658 [328 P.2d 198,
68 A.L.R.2d 883], we stated, “There is an implied covenant of good faith and fair dealing in every
contract that neither party will do anything which will injure the right of the other to receive the
benefits of the agreement.” (See also Egan v. Mutual of Omaha Ins. Co., supra, 24 Cal.3d 809,
818.) Thereafter, in Crisci v. Security Ins. Co. (1967) 66 Cal.2d 425 [58 Cal.Rptr. 13, 426 P.2d
173], for the first time we permitted an insured to recover in tort for emotional damages caused
by the insurer's breach of the implied covenant. We explained in Gruenberg v. Aetna Ins. Co.
(1973) 9 Cal.3d 566 [108 Cal.Rptr. 480, 510 P.2d 1032], that “[t]he duty [to comport with the
implied covenant of good faith and fair dealing] is immanent in the contract whether the company is
attending [on the insured's behalf] to the claims of third persons against the insured or the claims of
the insured itself. Accordingly, when the insurer unreasonably and in bad faith withholds payment
of the claim of its insured, it is subject to liability in tort.” ( Id., at p. 575.)


In Egan v. Mutual of Omaha Ins. Co., supra, 24 Cal.3d 809, we described some of the bases
for permitting tort recovery for breach of the implied covenant in the insurance context. “The
insured in a contract like the one before us does not seek to obtain a commercial advantage
by purchasing the policy—rather, he seeks protection against calamity.” ( Id., at p. 819.) Thus,
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“As one commentary has noted, 'The insurers' obligations are ... rooted *685  in their status as
purveyors of a vital service labeled quasi-public in nature. Suppliers of services affected with a
public interest must take the public's interest seriously, where necessary placing it before their
interest in maximizing gains and limiting disbursements. ... [A]s a supplier of a public service
rather than a manufactured product, the obligations of insurers go beyond meeting reasonable
expectations of coverage. The obligations of good faith and fair dealing encompass qualities of
decency and humanity inherent in the responsibilities of a fiduciary.' ... (Goodman & Seaton,
Foreword: Ripe for Decision, Internal Workings and Current Concerns of the California Supreme
Court (1974) 62 Cal.L.Rev. 309, 346-347.)” (24 Cal.3d at p. 820.)


In addition, the Egan court emphasized that “the relationship of insurer and insured is inherently
unbalanced: the adhesive nature of insurance contracts places the insurer in a superior bargaining
position.” (24 Cal.3d at p. 820.) This emphasis on the “special relationship” of insurer and insured
has been echoed in arguments and analysis in subsequent scholarly commentary and cases which
urge the availability of tort remedies in the employment context.


The first California appellate case to permit tort recovery in the employment context was
Cleary, supra, 111 Cal.App.3d 443. To support its holding that tort as well as contract damages
were appropriate to compensate for a breach of the implied covenant, the Cleary court relied
on insurance cases ( Egan, supra, 24 Cal.3d 809, and Comunale, supra, 50 Cal.2d 654)
without engaging in comparative analysis of insurance and employment relationships and without
inquiring into whether the insurance cases' departure from established principles of contract law
should generally be subject to expansion.


Similarly, Cleary's discussion of two previous California employment cases was insufficient. It
found a “hint” in Coats v. General Motors Corp. (1934) 3 Cal.App.2d 340, 348 [39 P.2d 838], to
support the proposition that “on occasion, it may be incumbent upon an employer to demonstrate
good faith in terminating an employee” (111 Cal.App.3d at p. 453), but failed to acknowledge that
in Coats, the employee sought recovery of only contract damages (Coats, supra, 3 Cal.App.2d
at pp. 344-345; see also Zimmer v. Wells Management Corp. (S.D.N.Y. 1972) 348 F.Supp. 540
[employment case, also cited in Cleary, which did not involve tort damages]). Next, the Cleary
court placed undue reliance on dictum in this court's Tameny decision, supra, 27 Cal.3d at page 179,
footnote 12, which suggested that tort remedies might be available when an employer breaches the
implied covenant of good faith and fair dealing. (111 Cal.App.3d at pp. 454-455.) The qualified
Tameny dictum was based exclusively on precedent in insurance *686  cases from this state,
and two out-of-state employment cases. The out-of-state cases included Monge v. Beebe Rubber
Company (1974) 114 N.H. 130 [316 A.2d 549, 62 A.L.R.3d 264], in which the court permitted an
action for wrongful discharge but limited the plaintiff's recovery to contract damages, specifically
excluding recovery for mental distress. (Id., at pp. 551-552.) Moreover, the New Hampshire
Supreme Court thereafter confined Monge to cases in which the employer's actions contravene
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public policy. (Howard v. Dorr Woolen Co. (1980) 120 N.H. 295 [414 A.2d 1273, 1274].) In the
second case, Fortune v. National Cash Register Co. (1977) 373 Mass. 96 [364 N.E.2d 1251, 1256],
the court created a right of action based on breach of the implied covenant, but limited recovery
to benefits the employee had already earned under the contract. Subsequent Massachusetts cases
have pursued the same limited course. (See, e.g., Maddaloni v. Western Mass. Bus Lines, Inc.
(1982) 386 Mass. 877 [438 N.E.2d 351, 356] [if covenant of good faith and fair dealing breached,
employee limited to benefits contemplated or included in contract].)


In fact, although Justice Broussard asserts that the weight of authority is in favor of granting a tort
remedy (opn. by Broussard, J., at p. 714, fn. 15), the clear majority of jurisdictions have either
expressly rejected the notion of tort damages for breach of the implied covenant in employment
cases or impliedly done so by rejecting any application of the covenant in such a context. 26  *687


26 In only three cases outside of California have courts held that a breach of the covenant of
good faith and fair dealing gives rise to tort damages. In K Mart Corp. v. Ponsock (1987)
103 Nev. 39 [732 P.2d 1364], the Nevada Supreme Court followed Koehrer, supra, 181
Cal.App.3d 1155, to hold that tort damages were available in an employment termination
case. The court limited its holding to “this fact-specific instance of discharge by a large,
nation-wide employer of an employee in bad faith for the improper motive of defeating
contractual retirement benefits.” (732 P.2d at p. 1370.) In Carter v. Catamore Co. (N.D.Ill.
1983) 571 F.Supp. 94, 97, an Illinois federal district court, applying Rhode Island law and
citing a Rhode Island case involving an insurance contract, summarily and without analysis,
stated that tort damages were available for breach of the covenant in an employment case.
Carter has not been cited by any Rhode Island court.
Finally, in Dare v. Montana Petroleum Marketing Co. (1984) 212 Mont. 274 [687 P.2d 1015,
1020], the court apparently held that tort liability would lie for breach of an employment
contract's implied covenant of good faith and fair dealing. Its formulation bears close
scrutiny: “Whether a covenant of good faith and fair dealing is implied in a particular
case depends upon objective manifestations by the employer giving rise to the employee's
reasonable belief that he or she has job security and will be treated fairly.” (Ibid.) As
the concurring opinion points out, generally the covenant is deemed implicit in every
employment contract. (Id., at p. 1021, Morrison, J., conc.) The Montana standard in fact
looks very like one applicable to ascertaining the existence of an implied-in-fact contractual
term not to discharge except for good cause. Moreover, subsequent to the Dare decision,
the Montana Legislature enacted a new statutory scheme governing available remedies for
discharge. (See post, at p. 695, fn. 31.)
Hall v. Farmers Ins. Exchange (Okla. 1986) 713 P.2d 1027, 1031, arguably also suggested
that damages beyond contract remedies might be available. But, although at one point citing a
broad rule for damages recoverable for breach of employment contracts, the court ultimately
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limited the measure of damages to “the predictable, quantifiable amount of future income
which [plaintiff] was entitled to receive as renewal premiums.” (Ibid.)
Other states have explicitly rejected the notion of either tort damages for breach of the
implied covenant or application of the implied covenant itself in the context of employment
relationships (see, e.g., Arco Alaska, Inc. v. Akers (Alaska 1988) 753 P.2d 1150, 1153-1154
[expressly rejecting tort recovery of punitive damages and limiting awards to contract
damages in cases involving breach of the covenant]; Morriss v. Coleman Co., Inc. (1987) 241
Kan. 501 [738 P.2d 841, 849-851] [implied covenant should not apply to at-will employment
contracts]; Hillesland v. Federal Land Bank Ass'n (N.D. 1987) 407 N.W.2d 206, 210-215
[same]; Wagenseller v. Scottsdale Memorial Hosp. (1985) 147 Ariz. 370 [710 P.2d 1025,
1040] [no tort action]; Hunt v. IBM Mid America Employees Federal (Minn. 1986) 384
N.W.2d 853, 858 [no implied covenant read into employment contracts]; Thompson v. St.
Regis Paper Co., supra, 685 P.2d 1081, 1086 [same]; Martin v. Federal Life Ins. Co., supra,
440 N.E.2d 998, 1006 [no tort action]). Still others have impliedly denied tort damages by
limiting recovery for breach of the implied covenant to benefits earned under the contract.
(E.g., Cook v. Alexander and Alexander (1985) 40 Conn. Super. 246 [488 A.2d 1295,
1297], citing Magnan v. Anaconda Industries, Inc. (1984) 193 Conn. 558 [479 A.2d 781];
Maddaloni v. Western Mass. Bus Lines, Inc., supra, 438 N.E.2d 351, 356.)
Despite the concurring and dissenting justices' contentions to the contrary, almost every court
considering the issue outside of California has either totally rejected applying the convenant
of good faith and fair dealing to employment contracts, or has limited recovery for breaches
of the covenant to contract damages.


Both the Tameny dictum and Cleary, supra, 111 Cal.App.3d 443, failed to recognize that imposing
tort liability for breach of the implied covenant was unprecedented in the employment area. The
Tameny court expressly found it unnecessary to venture into the area of the implied covenant more
completely (27 Cal.3d at p. 179, fn. 12) and only briefly touched on the subject. The Cleary court
erred in its uncritical reliance on insurance law and its casual extension of Tameny to find tort
damages recoverable in the case before it.


Dictum in Seaman's Direct Buying Service, Inc. v. Standard Oil Co. (1984) 36 Cal.3d 752 [206
Cal.Rptr. 354, 686 P.2d 1158] also is not helpful. There, the court focused on a standard commercial
contract. We stated, “[w]hile the proposition that the law implies a covenant of good faith and fair
dealing in all contracts is well established, the proposition advanced by Seaman's—that breach
of the covenant always gives rise to an action in tort—is not so clear.” ( Id., at p. 768.) We also
observed that the propriety of a tort action for breach of the implied covenant in the insurance
context was based on the “special relationship” of insurer and insured, and continued, “No doubt
there are other relationships with similar characteristics and deserving of similar legal treatment.” (
Id., at pp. 768-769.) In a footnote to the last statement, we referred to Tameny, observing that there
“this court intimated that breach of the covenant of good faith and fair dealing in the employment
relationship might give rise to tort remedies. That relationship has some of the same characteristics
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as the relationship between insurer and *688  insured.” ( Id., at p. 769, fn. 6.) This allusion to the
potential for extending tort remedies for breach of the implied covenant was tentative at best. 27


27 Contrary to Justice Broussard's suggestion (see opn. by Broussard, J., post, at p. 704, our
statements in Seaman's were far from a definitive signal of approval for a tort remedy for
breach of the covenant in employment cases. If anything, the reference highlighted the fact
that this question remained to be decided by this court.


Most of the other Court of Appeal cases following Cleary suffer from similar failures
comprehensively to consider the implications of their holdings. These opinions either merely
refused to find a breach of the implied covenant on the facts of the case, or relied uncritically
on Cleary or the dicta in Tameny and Seaman's. (See, e.g., Gray v. Superior Court, supra, 181
Cal.App.3d 813, 820-821; Rulon-Miller v. International Business Machines Corp., supra, 162
Cal.App.3d at pp. 252-253; Shapiro v. Wells Fargo Realty Advisors, supra, 152 Cal.App.3d at pp.
478-479; Crosier v. United Parcel Service, Inc. (1983) 150 Cal.App.3d 1132, 1137 [198 Cal.Rptr.
361]; cf. Wayte v. Rollins International, Inc. (1985) 169 Cal.App.3d 1, 20 [215 Cal.Rptr. 59].)
For example, the Court of Appeal decisions in Koehrer v. Superior Court, supra, 181 Cal.App.3d
1155, 1167-1171 and Khanna v. Microdata Corp., supra, 170 Cal.App.3d 250, 260-262, although
engaging in some analysis, proceed from certain unexplored assumptions about the role of the
covenant of good faith and fair dealing and the circumstances in which tort damages may
be found permissible. The Ninth Circuit recently followed the path taken in the Koehrer and
Khanna decisions, stating that their approach “is more compelling because it does not treat the
implied covenant of good faith and fair dealing in employment contracts as a distinct area of the
law.” (Huber v. Standard Ins. Co. (9th Cir. 1988) 841 F.2d 980, 984.) The Huber court, however,
did not critically examine the underpinnings of the Court of Appeal decisions.


In Koehrer, supra, 181 Cal.App.3d 1155, the court acknowledged that we found it unnecessary
to base our decision in Seaman's on the implied covenant of good faith and fair dealing, but
nonetheless concluded that we essentially had done so. Despite the fact that we carefully limited
our holding in Seaman's to instances in which a party “seeks to shield itself from liability by
denying, in bad faith and without probable cause, that the contract exists” (36 Cal.3d at p. 769),
the Koehrer court expansively concluded that, “If ... the existence of good cause for discharge is
asserted by the employer without probable cause and in bad faith, that is, without a good faith
belief that good cause for discharge in fact exists, the employer has tortiously attempted to deprive
the employee of the benefits of the agreement, and an action for breach of the implied covenant
of good faith and fair dealing will lie.” (181 Cal.App.3d at p. 1171.) Koehrer thus extended the
expressly circumscribed cause of action established in Seaman's *689  based on denial of the
existence of the contract, to find a tort cause of action when the dispute related to a contract term,
namely the necessity for good cause as a basis for termination. By this broad stroke, made without
analyzing the appropriateness of imposing tort remedies in the employment context, the Koehrer
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court broached the possibility of obtaining tort damages for the breach of any term of a contract
whether for employment or otherwise.


Similarly, in Khanna, supra, 170 Cal.App.3d 250, the court used Tameny and Cleary as its
starting point and focused primarily on the appropriate factual grounds on which an action for
breach of the covenant could be brought without analyzing the propriety of the remedy itself. The
court concluded that the correct inquiry was whether there was sufficient evidence to support a
finding that the employer “engaged in bad faith action, extraneous to the contract, with the motive
intentionally to frustrate respondent's enjoyment of his contract rights.” ( Id., at p. 263.) It did not,
however, focus on the fact that traditionally such a finding justified only contract damages. Finally,
Huber, supra, 841 F.2d at pages 983-985, engaged in no additional exploration of the justification
for tort remedies, simply selecting Koehrer and Khanna as presenting the better of two approaches
to the necessary elements of the tort described in California cases.


(25)(See fn. 28.) In our view, the underlying problem in the line of cases relied on by plaintiff
lies in the decisions' uncritical incorporation of the insurance model into the employment context,
without careful consideration of the fundamental policies underlying the development of tort and
contract law in general or of significant differences between the insurer/insured and employer/
employee relationships. 28  When a court enforces the implied covenant it is in essence acting to
protect “the interest *690  in having promises performed” (Prosser, Law of Torts, op cit. supra,
p. 613)—the traditional realm of a contract action—rather than to protect some general duty to
society which the law places on an employer without regard to the substance of its contractual
obligations to its employee. Thus, in Tameny, 27 Cal.3d 167, 175-176, as we have explained, the
court was careful to draw a distinction between “ex delicto” and “ex contractu” obligations. (See,
ante, at pp. 667-668.) ( 26) An allegation of breach of the implied covenant of good faith and fair
dealing is an allegation of breach of an “ex contractu” obligation, namely one arising out of the
contract itself. The covenant of good faith is read into contracts in order to protect the express
covenants or promises of the contract, not to protect some general public policy interest not directly
tied to the contract's purposes. The insurance cases thus were a major departure from traditional
principles of contract law. We must, therefore, consider with great care claims that extension of
the exceptional approach taken in those cases is automatically appropriate if certain hallmarks
and similarities can be adduced in another contract setting. With this emphasis on the historical
purposes of the covenant of good faith and fair dealing in mind, we turn to consider the bases upon
which extension of the insurance model to the employment sphere has been urged.


28 Justice Broussard suggests that “unanimous agreement” among Courts of Appeal and some
commentators on the existence of tort liability for a breach of the covenant of good faith
and fair dealing has led to reliance by the public which we should be loath to disturb. (See
opn. by Broussard, J., post at p. 706.) There has, however, clearly and indisputably, been no
holding by this court that such a cause of action exists. If we were to follow the dissent's
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urging that we should therefore leave this area of law untouched, we would be abdicating
our role. Trial courts are of course bound by the decisions of the Court of Appeal. But
decisions of the lower appellate court are in no way binding upon this court which is free
at any time to overrule lower court interpretations of questions of law and reach a different
conclusion. (Cf. INS v. Chadha (1983) 462 U.S. 919, 944-945 [77 L.Ed.2d 317, 340-341,
103 S.Ct. 2764] [unicameral legislative veto power over executive agency decisions violates
constitutional separation of powers; decision affected almost 200 congressionally created
veto-type procedures enacted over 50 years]; dis. opn. by White, J. at pp. 976-977 [77
L.Ed.2d at pp. 360-361] [arguing that differing opinions on constitutionality of legislative
veto and Congress's reliance on its propriety for over 50 years weighed heavily in favor of
approving the disputed procedure].) Engaging in interpretation of an area of law for the first
time hardly amounts to a “radical restructuring” of the law as Justice Broussard's opinion
expansively suggests.


(21c) The “special relationship” test gleaned from the insurance context has been suggested as a
model for determining the appropriateness of permitting tort remedies for breach of the implied
covenant of the employment context. One commentary has observed, “[j]ust as the law of contracts
fails to provide adequate principles for construing the terms of an insurance policy, the substantial
body of law uniquely applicable to insurance contracts is practically irrelevant to commercially
oriented contracts. ... These [unique] features characteristic of the insurance contract make it
particularly susceptible to public policy considerations.” (Louderback & Jurika, Standards for
Limiting the Tort of Bad Faith Breach of Contract (1982) 16 U.S.F. L.Rev. 187, 200-201, fns.
omitted.) These commentators assert that tort remedies for breach of the covenant should not
be extended across the board in the commercial context, but that, nonetheless, public policy
considerations suggest extending the tort remedy if certain salient factors are present. (Id., at pp.
216-218.) “The tort of bad faith should be applied to commercial contracts only if four of the
features characteristic of insurance bad faith actions are present. The features are: (1) one of the
parties to the contract enjoys a superior bargaining position to the extent that it is able to dictate
the terms of the contract; (2) the purpose of the weaker party in entering into the contract is not
primarily to profit but rather to secure an essential service or product, financial security or peace of
mind; (3) the relationship of the parties is such that the weaker party places its trust and confidence
in the larger entity; and (4) there is conduct on the *691  part of the defendant indicating an intent
to frustrate the weaker party's enjoyment of the contract rights.” (Id., at p. 227.) The discussion
of these elements includes an assumption that a tort remedy should be recognized in employment
relationships within the stated limitations. 29


29 The Court of Appeal in Wallis v. Superior Court (1984) 160 Cal.App.3d 1109 [207
Cal.Rptr. 123], specifically undertook an analysis of the features of an insurance contract
which distinguished it from other ordinary commercial relationships. It concluded that the
employment relationship was analogous to that of insurer and insured and justified the
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availability of tort relief because the parties “were in an inherently unequal bargaining
position because of plaintiff's need for the money and his relative lack of skills outside
the furniture manufacturing area. Second, plaintiff entered the contract to secure financial
stability and peace of mind. Third, ordinary contract damages offered no incentive for
defendant not to breach. ... Fourth, plaintiff was in an extremely vulnerable position because
of his age, lack of other work skills and financial responsibilities, and fifth, defendant was
aware of plaintiff's position.” ( Id., at p. 1119.)


Others argue that the employment context is not sufficiently analogous to that of insurance to
warrant recognition of the right to tort recovery. (See, e.g., Miller & Estes, supra, 16 U.C. Davis
L.Rev. 65, 90-91; Note, Defining Torts, supra, 34 Stan.L.Rev. at pp. 164-167.) They contend
that (1) inequality in bargaining power is not a universal characteristic of employment contracts,
standardized forms are often not used, and there is often room for bargaining as to special
conditions; (2) employers do not owe similar fiduciary duties to employees who are themselves
agents of the employer and obligated to act in the employer's interests; and (3) unlike insurance
companies, employers are not “quasi-public entities” and they “seldom have government-like
functions, and do not serve primarily, if at all, to spread losses across society.” (Note, Defining
Torts, supra, 34 Stan.L.Rev. at pp. 165-167; Miller & Estes, supra, 16 U.C. Davis L.Rev. at p. 91.)


In contrast to those concentrating on the match between insurance and employment relationships,
yet another article suggests, “The fundamental flaw in the 'special relationship' test is that it
is illusory. It provides a label to hang on a result but not a principled basis for decision. ...
The qualifying contracts cannot be identified until the issue has been litigated, which is too
late.” (Putz & Klippen, supra, 21 U.S.F. L.Rev. at pp. 478-479.) The authors assert that “'public
interest, adhesion and fiduciary responsibility,' are not sufficiently precise to provide a basis for
reliable prediction.” (Id., at p. 479, fn. omitted.) Instead, they assert that, “While the 'special
relationship' test purports to be only a modest extension of the tort of bad faith beyond insurance
and employment, it opens the way for pleading a tort cause of action in nearly every contract case,
leaving it ultimately to a jury to decide whether or not the parties had a 'special relationship.”' (Id.,
at p. 480, fn. omitted.) Extension of the test to employment cases would similarly leave the door
open to such a claim in every termination case, and *692  readers are cautioned not to infer
“that the authors support extension of tort liability beyond insurance through use of the 'special
relationship' test.” (Id., at p. 461, fn. 163.)


Similarly, another commentary argues that the special relationship model fails because (1) it does
not explain why it “justifies tort liability” for otherwise legal conduct, or for conduct which may
give rise to contract remedies (Comment, Reconstructing Breach, supra, 73 Cal.L.Rev. at p. 1299,
fn. omitted), (2) use of the concept “is inadequate to define the scope and application of a tort
duty of good faith and fair dealing” (id., at p. 1300), (3) use of the model “fails to distinguish
between breach of the implied covenant of good faith and fair dealing and 'bad faith breach of
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contract”' (ibid., fn. omitted), and (4) the model does not provide justification for imposition of
punitive damages and thus “might serve to unfairly chill legitimate conduct” (id., at p. 1301).


After review of the various commentators, and independent consideration of the similarities
between the two areas, we are not convinced that a “special relationship” analogous to that between
insurer and insured should be deemed to exist in the usual employment relationship which would
warrant recognition of a tort action for breach of the implied covenant. Even if we were to assume
that the special relationship model is an appropriate one to follow in determining whether to
expand tort recovery, a breach in the employment context does not place the employee in the same
economic dilemma that an insured faces when an insurer in bad faith refuses to pay a claim or
to accept a settlement offer within policy limits. When an insurer takes such actions, the insured
cannot turn to the marketplace to find another insurance company willing to pay for the loss already
incurred. (27), ( 21d) The wrongfully terminated employee, on the other hand, can (and must,
in order to mitigate damages [see Parker v. Twentieth Century-Fox Film Corp. (1970) 3 Cal.3d
176, 181-182 [89 Cal.Rptr. 737, 474 P.2d 689, 44 A.L.R.3d 615]]) make reasonable efforts to
seek alternative employment. (See Mauk, supra, 21 Idaho L.Rev. 201, 208.) Moreover, the role of
the employer differs from that of the “quasi-public” insurance company with whom individuals
contract specifically in order to obtain protection from potential specified economic harm. The
employer does not similarly “sell” protection to its employees; it is not providing a public service.
Nor do we find convincing the idea that the employee is necessarily seeking a different kind of
financial security than those entering a typical commercial contract. If a small dealer contracts for
goods from a large supplier, and those goods are vital to the small dealer's business, a breach by
the supplier may have financial significance for individuals employed by the dealer or to the dealer
himself. Permitting only contract damages in *693  such a situation has ramifications no different
from a similar limitation in the direct employer-employee relationship.


Finally, there is a fundamental difference between insurance and employment relationships. In the
insurance relationship, the insurer's and insured's interest are financially at odds. If the insurer
pays a claim, it diminishes its fiscal resources. The insured, of course, has paid for protection and
expects to have its losses recompensed. When a claim is paid, money shifts from insurer to insured,
or, if appropriate, to a third party claimant.


Putting aside already specifically barred improper motives for termination which may be based
on both economic and noneconomic considerations, 30  as a general rule it is to the employer's
economic benefit to retain good employees. The interests of employer and employee are most
frequently in alignment. If there is a job to be done, the employer must still pay someone to
do it. This is not to say that there may never be a “bad motive” for discharge not otherwise
covered by law. Nevertheless, in terms of abstract employment relationships as contrasted with
abstract insurance relationships, there is less inherent relevant tension between the interests of
employers and employees than exists between that of insurers and insureds. Thus the need to place
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disincentives on an employer's conduct in addition to those already imposed by law simply does
not rise to the same level as that created by the conflicting interests at stake in the insurance context.
Nor is this to say that the Legislature would have no basis for affording employees additional
protections. It is, however, to say that the need to extend the special relationship model in the form
of judicially created relief of the kind sought here is less compelling.


30 In the employment relationship, the employer is already barred by law from, and the
employee can obtain relief for, discriminatory discharges based on age, sex, race, and
religion. Similarly, the employee is protected from discrimination based on the exercise of
rights under the workers' compensation laws or for engaging in union activities. He can gain
relief if he is terminated in order for the employer to avoid payment of certain benefits. The
employee may sue in tort for discharges based on breaches of public policy.


We therefore conclude that the employment relationship is not sufficiently similar to that of insurer
and insured to warrant judicial extension of the proposed additional tort remedies in view of the
countervailing concerns about economic policy and stability, the traditional separation of tort and
contract law, and finally, the numerous protections against improper terminations already afforded
employees.


Our inquiry, however, does not end here. The potential effects on an individual caused by
termination of employment arguably justify additional remedies for certain improper discharges.
The large body of employment *694  law restricting an employer's right to discharge based on
discriminatory reasons or on the employee's exercise of legislatively conferred employee rights,
indicates that the Legislature and Congress have recognized the importance of the employment
relationship and the necessity for vindication of certain legislatively and constitutionally
established public policies in the employment context. The Tameny cause of action likewise is
responsive to similar public concerns. In the quest for expansion of remedies for discharged
workers which we consider here, however, the policies sought to be vindicated have a different
origin. The most frequently cited reason for the move to extend tort remedies in this context
is the perception that traditional contract remedies are inadequate to compensate for certain
breaches. (See, e.g., Putz & Klippen, supra, 21 U.S.F. L.Rev. at pp. 470-471; Traynor, Bad
Faith Breach of a Commercial Contract: A Comment on the Seaman's Case (Cal. State Bar,
Fall 1984) 8 Bus. L. News 1.) Others argue that the quest for additional remedies specifically
for terminated workers also has its genesis in (1) comparisons drawn between the protections
afforded nonunion employees and those covered by collective bargaining agreements, (2) changes
in the economy which have led to displacement of middle-level management employees in
“unprecedented numbers,” and (3) the effect of antidiscrimination awareness and legislation that
has “raised expectations and created challenges to employer decision making.” (Gould, Stemming
the Wrongful Discharge Tide: A Case for Arbitration (1988) 13 Emp.Rel.L.J. 404, 408-410
[hereafter Stemming the Tide].)
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The issue is how far courts can or should go in responding to these concerns regarding the
sufficiency of compensation by departing from long established principles of contract law.
Significant policy judgments affecting social policies and commercial relationships are implicated
in the resolution of this question in the employment termination context. Such a determination,
which has the potential to alter profoundly the nature of employment, the cost of products and
services, and the availability of jobs, arguably is better suited for legislative decisionmaking. (See
Wagenseller v. Scottsdale Memorial Hosp., supra, 710 P.2d 1025, 1040; Gould, The Idea of the
Job as Property in Contemporary America: The Legal and Collective Bargaining Framework,
1986 B.Y.U. L. Rev. 885, 898, 908 [hereafter The Idea of the Job]; cf. Sabetay v. Sterling Drug,
Inc., supra, 506 N.E.2d at p. 923.) Moreover, as we discuss, the extension of the availability
of tort remedies is but one among many solutions posited to remedy the problem of adequately
compensating employees for certain forms of “wrongful” termination while balancing the interests
of employers in their freedom to make economically based decisions about their work force. 31


*695


31 Legislatures, in making such policy decisions, have the ability to gather empirical evidence,
solicit the advice of experts, and hold hearings at which all interested parties may present
evidence and express their views, and legislatures in three jurisdictions have enacted
measures addressing terms of discharge. Puerto Rico provides employees serving under an
indefinite term contract who are discharged without good cause: 1) any backpay due, 2) one
month's salary, and 3) “an additional progressive indemnity equivalent to one full week for
each year of service.” (P.R. Laws Ann., tit. 29, § 185a (Supp. 1983).) In the Virgin Islands,
the permissible grounds for discharge are described by a statute which also provides for
reinstatement and backpay remedies under certain circumstances. In addition, an employee
may bring an action for compensatory and punitive damages. (V.I. Code Ann., tit. 24, ch. 3,
§§ 76-79 (1986).) Montana has a “Wrongful Discharge From Employment Act” which states
employment with no term specified is at will. (Mont. Code Ann., §§ 39-2-901—39-2-905;
39-2-911-39-2-914.) Nonetheless, a discharge is wrongful under three circumstances. First,
if it is in retaliation for refusal to violate or to report a violation of public policy. Public policy
is defined as a policy covering health, safety or welfare and established by constitutional
provision, statute, or administrative rule. Second, the employee had successfully completed
his probationary period and the discharge was not for good cause. Third, the discharge was
in violation of express terms of a written personnel policy. Remedies are limited to wages
and fringe benefits for no more than four years after date of discharge, and include interest.
Punitive damages may be obtained only by a showing by clear and convincing evidence of
actual fraud or malice by the employer. The remedies provided preempt any common law
remedies.
Many European and other western countries have job protection laws, some providing
separate tribunals or alternative methods of dispute resolution to handle claims which
arise. (See, Note, Protecting At Will Employees, supra, 93 Harv. L. Rev. at pp. 1836-1837;
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Gould, Stemming the Tide, supra, 13 Emp.Rel.L.J. at pp. 408; Unfair Dismissal (1984) 20
Stan.J.Internat.L., issue 2.)


It cannot be disputed that legislation at both the state and national level has profoundly
affected the scope of at-will terminations. As noted, regulation of employment ranging from
workers' compensation laws to antidiscrimination enactments, fair labor standards, minimum
compensation, regulation of hours, etc., all have significantly impinged on the laissez-faire
underpinnings of the at-will rule. (See, ante, p. 665, fn. 4.) Moreover, unionization of a portion of
the domestic workforce has substantial implications for the judicial development of employment
termination law because the rights of such workers when terminated are often governed exclusively
by the terms of applicable collective bargaining agreements. 32  The slate we write on thus is far
from clean.


32 “The principal goals of [legislation regulating the workplace in the last 75 years] have been
first, to promote unionization as a countervailing force against employer power and control;
second, to establish a minimum level of economic entitlement for workers; third, to combat
discrimination against specific groups in hiring and dismissals; fourth, to protect employee
health and safety; and fifth, to guarantee a minimum level of security for retirement and for
the survivors of wage earners.” (Note, Protecting At Will Employees, supra, 93 Harv. L. Rev.
1816, 1827, fns. omitted.)


Professor Gould asserts, “[t]he new common law of wrongful discharge has provided employer
and employee with the worst of all possible worlds. ... [E]mployers are subject to volatile
and unpredictable juries that frequently act without regard to legal instructions. Moreover, the
employees who benefit are few and far between, first, because of the difficulties involved in
staying the course of a lengthy and expensive judicial process, and second, because of limitations
inherent in the legal doctrines adopted by *696  the courts.” (Gould, Stemming the Tide, supra, 13
Emp.Rel.L.J. at p. 413.) Gould advocates exploring arbitration as an alternative, and his emphasis
on the sporadic effectiveness of the tort cause of action to remedy perceived inadequacies in
employee protection is important to our consideration of the effectiveness of the remedy sought
here.


Professor Putz and coauthor Klippen also suggest “tort liability is not the answer to bad faith
defense in commercial contract disputes. A more appropriate response is to make contract damages
adequate by permitting a prevailing plaintiff to recover attorney fees where the breaching party
is found to have denied liability unreasonably.” (Putz & Klippen, supra, 21 U.S.F. L.Rev. at p.
499.) Yet another commentator advocates expansion of recoverable contract damages. (Traynor,
supra, 8 Bus.L.News at pp. 12-14.) Others would permit tort damages but would limit their
application. (See, e.g., Louderback & Jurika, supra, 16 U.S.F. L.Rev. at pp. 220-223; Comment,
Reconstructing Breach, supra, 73 Cal.L.Rev. at pp. 1315-1330.) These various approaches on the
one hand suggest a widespread perception that present compensation is inadequate, but on the
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other hand vividly demonstrate substantial disagreement about the propriety or even the potential
form of tort remedies for breaches of contractual duties of covenants. The multiplicity of solutions
advanced underscores the caution with which any attempts to extend such relief must be viewed.


As we have reiterated, the employment relationship is fundamentally contractual, and several
factors combine to persuade us that in the absence of legislative direction to the contrary
contractual remedies should remain the sole available relief for breaches of the implied covenant of
good faith and fair dealing in the employment context. Initially, predictability of the consequences
of actions related to employment contracts is important to commercial stability. 33  In order to
achieve such stability, it is also important that employers not be unduly deprived of discretion to
dismiss an employee by the fear that doing so will give rise to potential tort recovery in every
case. *697


33 The generally predictable and circumscribed damages available for breaches of contract
reflect the importance of this value in the commercial context. In the employment context
specifically, Professor Gould observes, “[t]he cost of lawsuits that respond to a discharge, as
measured by jury awards and settlements, has also increased geometrically and is beginning
to draw concern from the business community. ... [¶] [T]he awards [in California wrongful
termination suits] actually exceeded settlement demands by the employees' lawyers by 187
percent.” (Gould, Stemming the Tide, supra, 13 Emp.Rel.L.J. at pp. 405-406, fns. omitted,
italics in original; see also Note, Protecting At Will Employees, supra, 93 Harv. L. Rev.
1816, 1834, 1835 [“employers may fear that imposition of liability threatens the fundamental
prerogatives of management: to control the workplace and to retain only the best-qualified
employees”; “[a]nother concern is that the threat of increased liability will impair firms'
ability to respond flexibly to changing economic conditions”].)


Moreover, it would be difficult if not impossible to formulate a rule that would assure that only
“deserving” cases give rise to tort relief. Professor Summers, in his seminal article, described the
term “good faith” as used in the duty of good faith imposed in contract law and the Uniform
Commercial Code, 34  as an “excluder” phrase which is “without general meaning (or meanings)
of its own and serves to exclude a wide range of heterogenous forms of bad faith. In a particular
context the phrase takes on specific meaning, but usually this is only by way of contrast with
the specific form of bad faith actually or hypothetically ruled out.” (Summers, “Good Faith” in
General Contract Law and the Sales Provisions of the Uniform Commercial Code (1968) 54 Va.
L. Rev. 195, 201, fn. omitted.) In a tort action based on an employee's discharge, it is highly likely
that each case would involve a dispute as to material facts regarding the subjective intentions of
the employer. 35  As a result, these actions could rarely be disposed of at the demurrer or summary
judgment stage.
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34 See Burton, supra, 94 Harv. L. Rev. 369, 403 (“The good faith performance doctrine, like
contract law generally, functions to support the market”).


35 One attempt to formulate a test for tortious breach of the implied covenant demonstrates the
problem. Under its proposed standard, the elements of a tortious breach which a plaintiff must
prove are: “(1) assertion of a right or denial of an obligation (2) made in bad faith (with actual
knowledge that the claim or denial has no foundation) and unreasonably (where a reasonable
person under the circumstances would find the claim or denial groundless) (3) that obstructs
the injured party's ability to receive the substitutionary value of the agreement.” (Comment,
Reconstructing Breach, supra, 73 Cal.L.Rev. at p. 1305.) The commentator describes the
two prongs of his bad faith test as subjective and objective, and acknowledges, “[s]ubjective
bad faith is difficult to distinguish from mere doubt about the legitimacy of an act or claim.”
(Id., at pp. 1304-1305.) Unfortunately, even if the suggested test would have some restrictive
value on the ability of plaintiffs to recover damages, it does not serve to limit initiation and
prosecution of litigation based on almost any discharge.
Also interesting is the commentator's recognition that punitive damages are inappropriate.
His argument for imposition of tort liability is that it “provides more adequate compensation
for victims of bad faith conduct.” (Id., at p. 1311.) As to punitive damages, however, he states,
“they are not appropriate for breach of the implied covenant of good faith and fair dealing.
Tort damages already remedy the inadequate compensation and deterrence of contract
damages. ... Additional punitive damages are unnecessary to redress undercompensation for
harm caused by a breach of the implied covenant.” (Id., at pp. 1325-1326, fn. omitted.)
Careful scrutiny thus reveals that the proposed approach is essentially a variant on proposals
to expand contract damages in order to provide sufficient compensation.


The formulation advanced in Koehrer, supra, 181 Cal.App.3d at page 1171 (see ante, p. 688),
affords no real restriction on the employee's ability to bring an action after termination. 36  Nor
did the Khanna court's approach *698  provide such necessary delineation. The court provided
simply: “A breach of the implied covenant of good faith and fair dealing in employment contracts
is established whenever the employer engages in 'bad faith action extraneous to the contract,
combined with the obligor's intent to frustrate the [employee's] enjoyment of contract rights.' The
facts in Cleary [supra, 111 Cal.App.3d 443] establish only one manner among many by which an
employer might violate this covenant.” (170 Cal.App.3d at p. 262, see also Huber, supra, 841 F.2d
at p. 985 [discussing necessary showing for a prima facie case: employee need only show “unjust
termination” but need not show bad or hidden motivation on employer's part].) 37


36 Moreover, as Professor Gould observes, “Juries in these cases often impose liability and large
damage awards according to their own standards of fairness rather than the legal instructions
provided by the judge. ... [¶] Jurors can easily identify with the worker who has received
a pink slip.” (Gould, Stemming the Tide, supra, 13 Emp.Rel.L.J. at pp. 406-407; see also
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Epstein, In Defense of the Contract At Will (1984) 51 U. Chi. L. Rev. 947, 970 [arguing juries
are ill-suited to the task of determining an employer's motive or purpose for discharge].)


37 Unlike collective bargaining agreements that contain “screening mechanisms” whereby
“unions sift out grievances that are viewed as unmeritorious or less important” (Gould,
Stemming the Tide, supra, 13 Emp.Rel.L.J. at p. 423), the proposed tort action essentially
has no entry-level limitation (cf. Huber, supra, 841 F.2d at pp. 985-986).


Review of the Koehrer, Khanna and Huber formulations reveals that ultimately they require
nothing “unusual” about the breach: under the approaches of those courts, an ordinary contract
breach might give rise to a bad faith action. Resolution of the ensuing inquiry into the employer's
motives has been difficult to predict and demonstrates the imprecision of the standards thus far
formulated. (See, e.g., Gould, Stemming the Tide, supra, 13 Emp.Rel.L.J. at pp. 405-407.) This
situation undermines the statutory mandate that neither compensatory tort damages nor exemplary
damages are available in an action arising from the breach of a contract obligation. (Civ. Code, §§
3333, 3294.) 38  Adoption of tests such as those formulated by the Court of Appeal would result
in the anomalous result that henceforth the implied covenant in an employment contract would
enjoy protection far greater than that afforded to express and implied-in-fact promises, the breach
of which gives rise to an action for contract damages only. 39  *699


38 In a contract action asserting breach of a covenant not to discharge except for good cause,
the plaintiff must demonstrate an agreement not to terminate except for good cause and that
the employer lacked good cause for the discharge. The Khanna and Koehrer formulations
add the element of “bad faith” but fail to explain how courts are to distinguish the “bad faith”
giving rise to tort recovery, from the lack of “good faith” giving rise to contract damages.


39 Moreover, with regard to an at-will employment relationship, breach of the implied covenant
cannot logically be based on a claim that a discharge was made without good cause. If such an
interpretation applied, then all at-will contracts would be transmuted into contracts requiring
good cause for termination, and Labor Code section 2922 would be eviscerated. This is not to
say that the Legislature could not impose such a requirement in every employment contract. It
has not done so, however, and the implied covenant should not be read as uniformly imposing
such a contractual term. Thus, in Wagenseller v. Scottsdale Memorial Hosp., supra, 710 P.2d
at page 1040, the court properly stressed, “[w]hat cannot be said is that one of the agreed
benefits to the at-will employee is a guarantee of continued employment or tenure.” Because
the implied covenant protects only the parties' right to receive the benefit of their agreement,
and, in an at-will relationship there is no agreement to terminate only for good cause, the
implied covenant standing alone cannot be read to impose such a duty. (See ibid.)


The Koehrer court recognized the problem of distinguishing between breaches of the contract
and breaches of obligations imposed by law. 40  It failed, however, to recognize that in traditional
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contract law, the motive of the breaching party generally has no bearing on the scope of damages
that the injured party may recover for the breach of the implied covenant; the remedies are
limited to contract damages. 41  Thus, recitation of the parameters of the implied covenant alone
is unsatisfactory. If the covenant is implied in every contract, but its breach does not in every
contract give rise to tort damages, attempts to define when tort damages are appropriate simply by
interjecting a requirement of “bad faith” do nothing to limit the potential reach of tort remedies or
to differentiate between those cases properly and traditionally compensable by contract damages
and those in which tort damages should flow. Virtually any firing (indeed any breach of a contract
term in any context) could provide the basis for a pleading alleging the discharge was in bad faith
under the cited standards.


40 The court stated, “[w]hile the specific nature of the obligations imposed by the implied
covenant ... are dependent upon the nature and purpose of the underlying contract and the
legitimate expectations of the parties arising from the contract [citations], those obligations
are not the obligations that were consensually undertaken in the contractual provisions, and
care must be taken in each case to determine whether the alleged breach is of an obligation
imposed by law and thus a tort [citation] or breach of an obligation consensually created by
the parties in the terms of the contract and thus simply a breach of contract.” (181 Cal.App.3d
at p. 1169.)


41 As the Arizona Supreme Court recognized, “the implied-in-law covenant of good faith
and fair dealing protects the right of the parties to an agreement to receive the benefits of
the agreement that they have entered into. The denial of a party's rights to those benefits,
whatever they are, will breach the duty of good faith implicit in the contract. Thus, the
relevant inquiry always will focus on the contract itself, to determine what the parties did
agree to.” (Wagenseller v. Scottsdale Memorial Hosp., supra, 710 P.2d at p. 1040, italics
added.)


Finally, and of primary significance, we believe that focus on available contract remedies offers the
most appropriate method of expanding available relief for wrongful terminations. The expansion
of tort remedies in the employment context has potentially enormous consequences for the stability
of the business community.


We are not unmindful of the legitimate concerns of employees who fear arbitrary and improper
discharges that may have a devastating effect on their economic and social status. Nor are
we unaware of or unsympathetic to claims that contract remedies for breaches of contract are
insufficient because they do not fully compensate due to their failure to include attorney fees
and their restrictions on foreseeable damages. These defects, however, exist generally in contract
situations. As discussed above, the variety of possible courses to remedy the problem is well
demonstrated in the literature and includes increased contract damages, provision for award of
attorney fees, establishment of arbitration or other speedier and less expensive *700  dispute



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=181CAAPP3D1169&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_1169&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1169 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=181CAAPP3D1169&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_1169&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1169 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985131565&pubNum=661&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_1040&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1040 





Foley v. Interactive Data Corp., 47 Cal.3d 654 (1988)
765 P.2d 373, 254 Cal.Rptr. 211, 57 USLW 2396, 110 Lab.Cas. P 55,978...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 46


resolution, or the tort remedies (the scope of which is also subject to dispute) sought by plaintiff
here.


The diversity of possible solutions demonstrates the confusion that occurs when we look outside
the realm of contract law in attempting to fashion remedies for a breach of a contract provision.
As noted, numerous legislative provisions have imposed obligations on parties to contracts which
vindicate significant social policies extraneous to the contract itself. As Justice Kaus observed in
his concurring and dissenting opinion in White v. Western Title Ins. Co. (1985) 40 Cal.3d 870, 901
[221 Cal.Rptr. 509, 710 P.2d 309], “our experience in Seaman's surely tells us that there are real
problems in applying the substitute remedy of a tort recovery—with or without punitive damages
—outside the insurance area. In other words, I believe that under all the circumstances, the problem
is one for the Legislature ....”


Conclusion
Plaintiff may proceed with his cause of action alleging a breach of an implied-in-fact contract
promise to discharge him only for good cause; his claim is not barred by the statute of frauds. His
cause of action for a breach of public policy pursuant to Tameny was properly dismissed because
the facts alleged, even if proven, would not establish a discharge in violation of public policy.
Finally, as to his cause of action for tortious breach of the implied covenant of good faith and
fair dealing, we hold that tort remedies are not available for breach of the implied covenant in
an employment contract to employees who allege they have been discharged in violation of the
covenant. 42


42 Cleary, supra, 111 Cal.App.3d 443, and its progeny accordingly are disapproved to the extent
that they permit a cause of action seeking tort remedies for breach of the implied covenant.


Accordingly, that portion of the judgment of the Court of Appeal affirming the dismissal of
plaintiff's causes of action alleging a discharge in breach of public policy and a tortious breach
of the implied covenant of good faith and fair dealing is affirmed. That portion of the judgment
of the Court of Appeal affirming the dismissal of the cause of action alleging an implied-in-fact
contract not to discharge except for good cause is reversed, and the case is remanded for action
consistent with the views expressed herein. 43


43 We do not reach the issue of the retroactive or prospective application of our opinion. The
parties have not briefed or argued the question and we will deal with the matter in a later
case when we have the benefit of the views of counsel.


Panelli, J., Arguelles, J., Eagleson, J., concurred. *701
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BROUSSARD, J.


I concur in part I of the majority opinion, which holds that plaintiff has not stated a cause of action
for discharge in violation of public policy. I join fully in part II of the majority opinion, which
upholds plaintiff's cause of action for breach of contract, but add a note exploring the question of
the damages recoverable in such an action. I respectfully dissent to part III of the majority opinion.
Although written in conservative tones of deference to legislative action, it is in fact a radical
attempt to rewrite California law in a manner which, as the majority themselves acknowledge, will
leave the wrongfully discharged worker without an adequate remedy. The majority opinion does
not preserve the status quo, leaving it to the Legislature to adopt innovative solutions. It uproots
the status quo, leaving it to the Legislature to remedy the problems the opinion creates.


I.
Under the majority opinion, employees will no longer have a tort cause of action for bad faith
discharge, but, absent some violation of public policy, can sue only in contract. The majority
acknowledge that traditional contract damages may provide inadequate compensation (see ante,
pp. 699-700). They recognize that a considerable number of commentators have suggested that
the remedy for widely perceived inequities in the contract-damages realm may lie in an expansion
of the nature of damages that may properly be recovered within a breach of contract action. (See,
e.g., Traynor, Bad Faith Breach of a Commercial Contract: A Comment on the Seaman's Case
(Cal. State Bar, Fall 1984) 8 Bus. L. News 1 (hereafter Traynor); Putz & Klippen, Commercial
Bad Faith: Attorney Fees—Not Tort Liability—Is the Remedy for “Stonewalling” (1987) 21 U.S.F.
L.Rev. 419.) They conclude, however, that we should not resolve questions concerning the measure
of contract damages in the present case. (Ante, p. 682, fn. 24.) I agree that we should not resolve
the issue in the present case. But I think it appropriate in a concurring and dissenting opinion to
suggest a line of reasoning which may prove fruitful.


As a general rule, damages recoverable in contract actions have been limited to those within the
contemplation of the parties at the time of the contract. (See Hadley v. Baxendale (1854) 9 Ex.
341 [156 Eng.Rep. 145]; Hunt Bros. Co. v. San Lorenzo Water Co. (1906) 150 Cal. 51, 56 [87
P. 1093].) Since the ordinary commercial contract does not contemplate damages for mental or
emotional distress, this rule has led to the maxim that damages for mental suffering are generally
not recoverable in an action for breach of contract. (Westwater v. Grace Church (1903) 140 Cal.
339, 342 [73 P. 1055]; Allen v. Jones (1980) 104 Cal.App.3d 207, 211 [163 Cal.Rptr. 445] and
cases there cited.) But it has always been clear that this maxim is *702  subject to the obvious
exception: if the contracting parties did contemplate that breach of the contract would cause
emotional distress, damages for that injury are recoverable.
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In Allen v. Jones, supra, 104 Cal.App.3d 207, for example, defendant funeral home breached
a contract to transport the cremated remains of plaintiff's brother. Because it was reasonably
foreseeable that such breach would cause mental anguish to plaintiff, the court upheld a cause of
action for mental distress. ( Id. at pp. 214-215.) In Ross v. Forest Lawn Memorial Park (1984)
153 Cal.App.3d 988, 995 [203 Cal.Rptr. 468, 42 A.L.R.4th 1049], the court upheld a claim for
mental distress occasioned by breach of a contract to protect a grave from vandalism. In Wynn v.
Monterey Club (1980) 111 Cal.App.3d 789, 799-800 [168 Cal.Rptr. 878], plaintiff claimed that
defendants' breach of a contract to bar plaintiff's wife from their gaming tables led to the breakup
of his marriage; the court found a triable issue of fact whether damages for mental suffering were
reasonably foreseeable and within the contemplation of the contracting parties. Windeler v. Scheers
Jewelers (1970) 8 Cal.App.3d 844 [88 Cal.Rptr. 39] upheld recovery for emotional distress when
defendant, in breach of a contract of bailment, lost jewelry of great sentimental value.


These precedents have not yet been applied to wrongful discharge. But a review of the facts of
the Court of Appeal cases overruled by the majority in part III of their opinion, and similar cases
pending before this court, makes it clear that in many cases the employer is aware at the time of
the contract that bad faith discharge will create great mental and emotional distress. In such cases,
the application of existing precedent could serve to provide some redress for that injury. 1


1 Application of these precedents will not solve all the problems the majority create. There
will be cases in which the probability of emotional distress is not present at the time of
contracting, but becomes apparent only later, after the employee has put in years on the
job and come to rely on it for his economic security. Most of the cases cited seem to limit
recovery to damages foreseeable at the time of the contract. (But see Civ. Code, § 3300
[the measure of damages for breach of contract “is the amount which will compensate the
party aggrieved for all the detriment proximately caused thereby, or which, in the ordinary
course of things, would be likely to result therefrom”]; Overstreet v. Merritt (1921) 186 Cal.
494, 505 [200 P. 11] [“[o]ne who in bad faith violates his contract is liable for all damages
traceable to the breach, including even those which could not be foreseen at the time of
making the contract”].) Secondly, these precedents provide no basis for punitive damages,
no matter how outrageous the employer's conduct, or how essential such damages may be
to deter future wrongful conduct.


II.
The majority's discussion of the cause of action for wrongful discharge transposes the positions
of plaintiffs and defendants, asserting, incorrectly, *703  that plaintiffs seek to change established
law. For example, the majority introduce their analysis with the statement that “where an extension
of tort remedies is sought for a duty whose breach previously has been compensible by contractual
remedies, it is helpful to consider certain principles relevant to contract law.” (Ante, p. 683, italics
added.) After considering these principles, the majority conclude that “focus on available contract
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remedies offers the most appropriate method of expanding available remedies for wrongful
termination.” (Ante, p. 699, italics added.) But this case is not about extending or expanding
remedies for wrongful discharge. All plaintiffs seek, and all the dissenters seek, is to retain existing
remedies. It is the defendants, and the majority, who seek a radical contraction in existing remedies.


I maintain that we should retain the well-recognized tort cause of action for bad faith discharge.
To demonstrate the point, I propose to show (1) that a tort cause of action for bad faith discharge
is an established feature of California common law, (2) that the analogy between the insurance
cases, in which a tort cause of action has long been recognized, justifies tort recovery for bad
faith discharge; (3) that the existance of a cause of action in contract for discharge in breach of
contract does not exclude a tort action for bad faith; and (4) that it is fundamentally illogical to
abolish a tort cause of action on the ground that radical change in existing remedies should be left
to legislative action.


1. A tort remedy for bad faith discharge is well established in California law.
Prior to Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d 167 [164 Cal.Rptr. 839, 610 P.2d 1330, 9
A.L.R.4th 314], California decisions had recognized a tort action for bad faith breach of insurance
contracts. (See, e.g., Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, 658 [328 P.2d
198, 68 A.L.R.2d 883]; Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 578 [108 Cal.Rptr. 480,
510 P.2d 1032].) In upholding a tort cause of action for wrongful discharge in violation of public
policy, Tameny noted an alternative theory—breach of the employer's duty of good faith and fair
dealing. “[P]ast California cases,” we said, citing the insurance cases, “have held that a breach
of this implied-at-law covenant sounds in tort as well as in contract.” ( Tameny, supra, 27 Cal.3d
167, 179, fn. 12.) In Tameny, however, we found it unnecessary to decide whether tort recovery
would be available under that theory.


That issue was first decided in Cleary v. American Airlines (1980) 111 Cal.App.3d 443 [168
Cal.Rptr. 722]. Plaintiff in Cleary pled that the employer, despite a written policy to the contrary,
arbitrarily discharged him *704  after 18 years of satisfactory service. The Court of Appeal
unanimously ruled that “[s]hould plaintiff sustain his burden of proof, he will have established a
cause of action for wrongful discharge that sounds in both contract and in tort.” (P. 456, italics
added.)


The next case, Crosier v. United Parcel Service, Inc. (1983) 150 Cal.App.3d 1132 [198 Cal.Rptr.
361], endorsed Cleary, which it described as based on “present economic realities and the
reasonable expectations of the parties” (p. 1137), but concluded that since the company was
enforcing a general rule known to the employee, the discharge was not in bad faith. A subsequent
case, Shapiro v. Wells Fargo Realty Advisors, (1984) 152 Cal.App.3d 467 [199 Cal.Rptr. 613],
similarly applied the reasoning of Cleary, but found plaintiff's allegations insufficient to show bad
faith.
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In Seaman's Direct Buying Service, Inc. v. Standard Oil Co. (1984) 36 Cal.3d 752 [206 Cal.Rptr.
354, 686 P.2d 1158], we concluded a tort action was available for breach of a commercial contract
only when the breaching party denied in bad faith the existence of the contract. (P. 769.) We
noted that tort remedies had a broader scope in insurance cases because of the special relationship
between insurer and insured, and added that “no doubt there are other relationships with similar
characteristics and deserving of similar legal treatment.” (P. 769.) The footnote to that sentence
noted that in Tameny v. Atlantic Richfield Co., supra, 27 Cal.3d 167, 179, footnote 12, “this court
intimated that breach of the covenant of good faith and fair dealing in the employment relationship
might give rise to tort remedies. That relationship has some of the same characteristics as the
relationship between insurer and insured.” (36 Cal.3d at p. 769, fn. 6.) Coming after published
decisions in Cleary v. American Airlines, Inc., supra, 111 Cal.App.3d 443, Shapiro v. Wells
Fargo Realty Advisors, supra, 152 Cal.App.3d 467, and Crosier v. United Parcel Service, supra,
150 Cal.App.3d 1132, this language signaled the court's approval of a tort remedy for bad faith
discharge. 2


2 Chief Justice Bird, in her concurring and dissenting opinion, wrote that tort remedies should
have a broader scope in insurance and employment cases. She observed that “breach of
an employment contract by the employer can, in some situations, cause severe harm to
an employee's reputation and ability to find new employment. The harm caused cannot
be undone by an award of backpay. Thus, employees may be entitled to expect that their
contracts will not be breached for frivolous or improper reasons.” ( Seaman's, supra, 36
Cal.3d at p. 780.)


Shortly after Seaman's was filed, the court in Rulon-Miller v. International Business Machines
Corp. (1984) 162 Cal.App.3d 241 [208 Cal.Rptr. 524], considered whether defendant could fire
an employee for “conflict of interest” because she was dating a fellow employee. The case was
submitted to the jury under instructions based on Cleary v. American Airlines, Inc., *705  supra,
111 Cal.App.3d 443. The jury awarded tort damages, finding the asserted conflict of interest a
mere pretext and the discharge in bad faith. The Court of Appeal affirmed; we denied a hearing.


The next two cases, Wallis v. Superior Court (1984) 160 Cal.App.3d 1109 [207 Cal.Rptr. 123], and
Wayte v. Rollins International, Inc. (1985) 169 Cal.App.3d 1 [215 Cal.Rptr. 59], did not involve
discharge. (Wallis concerned bad faith refusal of an employer to pay retirement benefits; Wayte
concerned bad faith refusal of an employer acting as an insurer to pay medical benefits.) Both
cases, however, affirmed the analogy of the employment relationship to insurance. As stated in
Wallis, “the characteristics of the insurance contract which give rise to an action sounding in tort
are also present in most employer-employee relationships.” (160 Cal.App.3d 1109, 1116, fn. 2.)
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Khanna v. Microdata Crop. (1985) 170 Cal.App.3d 250 [215 Cal.Rptr. 860] is recognized by
the majority as one of the two leading cases on bad faith discharge. In that case the employer
refused to acknowledge a contract to pay plaintiff a commission, then fired the employee when he
sued to enforce the contract. The opinion reviewed Cleary, supra, 111 Cal.App.3d 443, and other
California decisions and concluded that a tort cause of action is stated whenever the employer
engages in “'bad faith action extraneous to the contract, combined with the obligor's intent to
frustrate the [employee's] enjoyment of contract rights.”' (Khanna, supra, at p. 262, quoting
Shapiro v. Wells Fargo Realty Advisors, supra, 152 Cal.App.3d at pp. 478-479.) Gray v. Superior
Court (1986) 181 Cal.App.3d 813 [226 Cal.Rptr. 570], relied on Khanna to find that a worker fired
on the basis of a false performance report could state a cause of action in tort.


The other leading case, Koehrer v. Superior Court (1986) 181 Cal.App.3d 1155 [226 Cal.Rptr.
820], was a decision by Justice Kaufman, now on this court. It is well summarized in his dissenting
opinion here. As noted in Koehrer, a tort cause of action for bad faith discharge may arise if the
employer asserts the existence of good cause for discharge without probable cause and in bad
faith. (P. 1171.)


Finally, the Court of Appeal in the present case adopted the most limited view of that cause of
action of any of the California decisions. It claimed that to state a tort cause of action, the plaintiff
must allege facts comparable to those in Cleary—18 years longevity, and the employer's violation
of specific employment guidelines. But, for cases within those facts, the Court of Appeal would
permit a tort action.


In sum, there are eight unanimous Court of Appeal decisions permitting a tort action for bad faith
discharge, plus dictum approving such an action *706  in cases here and in the Court of Appeal.
Thus it is not surprising that when the Ninth Circuit considered the matter in a case arising under
California law, it had no doubt that such a cause of action existed. (See Huber v. Standard Ins.
Co. (9th Cir. 1988) 841 F.2d 980.) The only unsettled question, from the viewpoint of the federal
judges, was whether the tort cause of action was limited to cases comparable to Cleary, as the
Court of Appeal held in the present case. The Ninth Circuit correctly concluded that it was not
so limited, citing Koehrer v. Superior Court, supra, 181 Cal.App.3d 1155-1169 and Khanna v.
Microdata Corp., supra, 170 Cal.App.3d 250, 262 as declarative of California law.


Many commentators have written summaries or analyses of California law in this area. (See
Cal. Wrongful Employment Termination Practice (Cont.Ed.Bar 1987) § 2.42; Kornblum et
al., Cal.Practice Guide: Bad Faith (1986) § 12.13; McCarthy, Punitive Damages in Wrongful
Discharge Cases (1985) § 2.2; Brandon, From Tameny to Foley. Time for Constitutional
Limitations on California's Employment at Will Doctrine (1988) 15 Hastings Const. L.Q. 359,
371-372 (hereafter Brandon); Brody, Wrongful Termination as Labor Law (1988) 17 Sw. U.L.
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Rev. 434, 442.) All recent writings consider the existence of a tort cause of action for bad faith
discharge an established part of the California common law.


Such unanimous agreement among justices and commentators generates reliance. 3  Employers
have revised personnel policies and purchased insurance policies. Insurers have calculated and
collected premiums. Attorneys have been hired and trained, even entire law firms have been
established. Litigants have filed suits, accepted settlement offers, rejected other offers, gone to
trial, and appealed. Hundreds of cases are proceeding before the trial courts in which both parties
have based their strategy on the assumption that a tort action exists. Many others pending in the
Court of Appeal await our decision. There are 10 or so such cases pending before this court. 4


3 The majority do not decide whether their decision abolishing the tort cause of action for bad
faith discharge is retroactive. A pattern of reliance similar to that present here led this court
to make its decision in Moradi-Shalal v. Fireman's Fund Ins. Companies (1988) 46 Cal.3d
287, 305 [250 Cal.Rptr. 116, 758 P.2d 58], prospective.


4 This court has granted review in 14 cases pending the decision of the present case. Most of
those cases involve, among other issues, the question of a tort remedy for bad faith discharge,
and in all such cases the Court of Appeal unanimously upheld the existence of a tort remedy.


The majority do not deny the existence of prior precedent, or the consequent reliance thereon, but
point out that there has been no decision by this court declaring a cause of action for bad faith
discharge. They assert that “[i]f we were to follow the dissent's urging that we should therefore
leave this area of law untouched, we would be abdicating our role.” ( *707  Ante, p. 689, fn. 28.)
They mistake my purpose. I do not claim that this court should never repudiate prior precedent
and revise California common law, but only that when it considers doing so it should recognize
that the doctrine of stare decisis and judicial reluctance to penalize justified reliance on precedent
weigh heavily against such a decision. The majority here in fact radically restructure California
law by abolishing an established cause of action, yet they write as if theirs is nothing more than
a conservative decision declining to extend remedies into uncharted realms. I cannot join them in
this retrogressive decision.


2. Analogy to the cases upholding a tort cause of action for bad faith breach of a
contract of insurance justifies a tort action for bad faith discharge of an employee.


The majority deride the prior cases for their uncritical incorporation of the insurance model into the
employment context without considering the significant differences between the insurer-insured
and employer-employee relationships. (Ante, p. 689.) But when we consider the differences noted
by the majority, we find that they are not significant at all.
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The majority find one fundamental difference between insurance and employment relationships:
“[i]f an insurer pays a claim, it diminishes its fiscal resources ... [while] as a general rule it is to the
employer's economic benefit to retain good employees.” (Ante, at p. 693.) But their comparison is
not between insurers and employers, but between short-sighted insurers and far-sighted employers.
In the short run, the insurer saves money by not paying claims, and the employer by not paying
wages. (If the work cannot be deferred, he can hire less experienced but cheaper help.) In the long
run, an insurer that never paid claims would be out of business, and an employer that always fired
experienced help would not be much better off. Thus if we examine insurers and employers with
the same lens, the difference the majority find fundamental simply disappears.


But the majority's analysis leaves a lingering trace, for it betrays their misunderstanding of the
problem. We need not be concerned about insurers that never pay claims or employers that fire
all experienced help—the marketplace will take care of them. The concern is with the insurer or
employer that acts arbitrarily some of the time—and can get away with it unless threatened with
damages that, unlike traditional contract damages, exceed the short-term profit. 5  *708


5 Consider, for example, the case of K Mart Corp. v. Ponsock (1987) 103 Nev. 39 [732 P.2d
1364]. Ponsock was a forklift driver with 10 years longevity, whose pension would vest
in another 6 months. He discovered that the battery cover on his forklift needed painting.
Finding a damaged (and thus unsaleable) can of spray paint, he used it to paint the forklift.
Although other forklifts had been painted in a similar manner without any action against the
employee in question, Ponsock was fired for “defacing” company property and “stealing” a
can of paint. When he attempted to explain his conduct, he was excluded from the premises.
After a long period of unemployment, he finally obtained a job as a laborer at half his
previous wage with no benefits. This income was inadequate to meet mortgage payments,
and Ponsock was forced to sell his home at a loss.
Traditional contract damages would not compensate Ponsock for the loss incurred on the sale
of a home, or for emotional suffering. In addition, such damages would do nothing to deter
further arbitrary actions. The employer would be required to compensate Ponsock for the
difference between his prior wage and his present wage, but since Ponsock could be replaced
by a lower wage worker whose pension would not vest for many years, the employer might
profit from his wrong.


The majority also point to some nonfundamental distinctions between the insurer-insured and
the employer-employee relationships. They argue that the discharged employee may be able to
mitigate damages while the insured generally cannot. But as we all know, in many cases the
discharged worker cannot mitigate damages. As Justice Kaufman asks, “What market is there
for the factory worker laid-off after 25 years of labor in the same plant, or for the middle-aged
executive fired after 25 years with the same firm?” (Con. and dis. opn., ante, at p. 718.) The ability
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of some persons to mitigate damages is no reason to deny a cause of action to those unable to
mitigate them.


It is next suggested that the employer, unlike the insurer, is not performing a “public service.” I
fail to understand the significance of the statement. Employment is even more important to the
community than insurance; most people value their jobs more than their insurance policies. The
public interest in deterring arbitrary breach of employment contracts is, I suggest, at least equal to
that in deterring arbitrary breach of insurance contracts.


Finally, the majority reject the idea that an employee is like an insured because both contract
for financial security. A business, they point out, may also seek financial security. They put the
case of a business contracting to secure a reliable source of supply. But what emerges from the
majority's analysis is three propositions: a) that insureds generally buy insurance policies for
financial security; (b) that employees generally seek financial security in their employment; (c)
that businesses occasionally contract for financial security. These propositions should lead the
majority to conclude that the employment contract is more analogous to an insurance contract than
to a commercial contract.


The majority are focusing upon the exceptions, not upon the general rule. If we must argue
analogies, the question is not whether the employment contract differs from an insurance contract
in one particular respect, or resembles a commercial contract in another. It is whether, as a whole,
the *709  contract of employment more closely resembles an insurance contract or an ordinary
commercial contract. The answer is clear. The principal reason we permit tort damages for breach
of the covenant of good faith and fair dealing in an insurance contract is that persons do not
generally purchase insurance to obtain a commercial advantage, but to secure the peace of mind
and security it will provide in protecting against accidental loss. (See Crisci v. Security Ins. Co.
(1967) 66 Cal.2d 425, 434 [58 Cal.Rptr. 13, 426 P.2d 173].) That reason applies equally to the
employer-employee relationship. A man or a woman usually does not enter into employment solely
for the money; a job is status, reputation, a way of defining one's self-worth and worth in the
community. It is also essential to financial security, offering assurance of future income needed to
repay present debts and meet future obligations. Without a secure job a worker frequently cannot
obtain a retirement pension, and often lacks access to affordable medical insurance. In short, “in
a modern industrialized economy employment is central to one's existence and dignity.” (Gould,
The Idea of the Job as Property in Contemporary America: The Legal and Collective Bargaining
Framework, 1986 B.Y.U. L. Rev. 885, 892.) 6


6 A second significant similarity is that both insurance contracts and employment contracts
arise from a context of disparity of bargaining power. Numerous cases have noted this
disparity in insurance cases; it has led to the adoption of a general rule that insurance contracts
are construed against the insurer. There are fewer cases in the employment context, but here
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the principle is embodied in a statutory finding that “the individual unorganized worker is
helpless to exercise actual liberty of contract and to protect his freedom of labor, and thereby
to obtain acceptable terms and conditions of employment.” (Lab. Code, § 923.)


Because workers value their jobs as more than merely a source of money, contract damages, if
limited to loss of income, are inadequate. (See K Mart Corp. v. Ponsock, supra, 732 P.2d 1364,
1371; Comment, Reconstructing Breach of the Implied Covenant of Good Faith and Fair Dealing
as a Tort (1985) 73 Cal.L.Rev. 1291, 1330; cf. Traynor, op. cit. supra, 8 Bus. L. News 1, 13.) Again
the analogy to the insurance cases is close. Explaining the basis for tort damages in insurance cases,
Wallis v. Superior Court, supra, 160 Cal.App.3d 1109, 1118, said that “[m]oney damages paid
pursuant to a judgment years after ... do not remedy the harm suffered ..., namely the immediate
inability to support oneself and its attendant horrors”—language which applies equally to a suit
for wrongful discharge. As summarized in Miller & Estes, Recent Judicial Limitations On the
Right to Discharge: A California Trilogy (1982) 16 U.C. Davis L.Rev. 65, 90-91, insureds and
employees both depend on the contracts “for their security, well-being, and peace of mind. If
insurance companies or employers act in bad faith, the consequences can be very severe, indeed
much greater than those that result from a breach of contract.”


In contrast, commercial contracts, generally speaking, are negotiated between parties of more
nearly equal bargaining strength, and are entered *710  into for purpose of profit. Breach entails
only lost profits, and often a market exists in which the damaged party can cover its loss. I conclude
that past decisions were justified in analogizing the relationship between employer and employee
to that between insurer and insured, and in distinguishing both from commercial contracts for the
sale of goods and services.


3. The existence of a contract action for discharge in breach
of contract does not exclude a tort action for bad faith.


The majority also assert that the prior cases have not carefully considered the fundamental policies
underlying the development of tort and contract law. (Ante, at p. 689.) Their argument, in essence,
is that the covenant of good faith and fair dealing is simply one provision in the contract. When
the employer acts in “bad faith,” they argue, he breaches the contract, and the appropriate remedy
is an action for damages recoverable for breach of contract.


There are several objections to this reasoning. First, as pointed out by Justice Kaufman, the
covenant is a duty imposed by law, not one arising from the terms of the contract. (Conc. & dis.
opn. of Kaufman, J., ante, at p. 716).) Second, the majority's reasoning was previously advanced
in opposition to tort recovery in the insurance cases, and has there been rejected by this court.
Finally, the majority mistake the distinction between a contract action for wrongful discharge and
a tort action for bad faith discharge.
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A suit in contract for wrongful discharge is not based directly upon the covenant of good faith
and fair dealing, but upon some other provision limiting the right of the employer to discharge at
will. 7  A provision may prohibit discharge without “good cause,” in which the employer's good
faith may be relevant in deciding whether good cause exists. (Pugh v. See's Candies, Inc. (1981)
116 Cal.App.3d 311, 330 [171 Cal.Rptr. 917].) The provision may, instead, establish some other
limitation on the employer's power to discharge the employee. It may, for example, prohibit the
discharge of the worker before January 1, or so long as he produces 400 widgets per month,
or without an opportunity for a grievance hearing—in which examples good faith would not be
relevant. The point is that all such actions rest not on proof of the employer's bad faith, but of his
breach of some contractual provision apart from the covenant.


7 All contracts, including contracts for employment at will, include a covenant of good faith
and fair dealing, but the arbitrary discharge of an employee at will is not a breach of contract.
(See discussion in maj. opn., ante, at p. 698, fn. 39.)


A tort action for bad faith discharge also requires that the discharge be wrongful—that is, in breach
of contract. But once that prerequisite is satisfied, *711  it focuses not upon the employee's right
to enforce a particular contractual provision, but upon society's right to deter and demand redress
for arbitrary or malicious conduct which inflicts harm upon one of its members. This is the proper
and traditional function of tort law.


The majority attack a tort remedy because it is different than a contract remedy, as if tort law
itself served no purpose. They argue, for example, that abolition of a tort remedy for bad faith
discharge will enhance predictability of damages. 8  The unpredictability of damages in a tort action
for bad faith discharge is the consequence of allowing recovery for emotional distress. Damages
in other torts permitting recovery for emotional distress, such as negligence, products liability,
malpractice, intentional infliction of emotional distress, etc., are equally unpredictable. I see no
reason why predictability is more important to employers in connection with wrongful discharge
actions than, for example, in actions for injuries caused by defective products. Of course, one can
enhance predictability by denying recovery for injuries suffered, but this is not a trade-off courts
have generally been willing to make. It is a decision which, by the majority's own logic, is better
left to the Legislature.


8 The importance of predictability of damages, as the majority note (see ante, p. 683, fn. 25),
is that it facilitates economically efficient breach. A party who can calculate damages can
determine whether he can profit by breaching his contract, accepting liability in return for the
benefits of breach. This attitude may be appropriate in a commercial context. It should not
be condoned in the employer-employee relationship, where breach may cause injury beyond
that of mere loss of income, injury which cannot easily be mitigated. It is difficult to summon
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sympathy for the employer who needs predictability of damages so he can calculate whether
he will profit by firing his employee in breach of the employment contract.


The majority then argue that it would be difficult if not impossible to formulate a rule to confine
tort relief to “deserving” cases, apparently because the concept of “good faith” is subjective. 9  In
fact, a suitable test is simple to describe: an employer acts in bad faith in discharging an employee
if and only if he does not believe he has a legal right to discharge the employee. 10  The majority
assert that under similar tests employed by the courts “an ordinary contract breach might give
rise to a bad faith action” (ante, p. 698) and that a requirement of bad faith “do[es] nothing ...
to differentiate between those cases properly and traditionally compensable by contract damages
and those in which tort damages should flow” (ante, p. 699). But these assertions are obviously
mistaken. A breach of contract does *712  not require bad faith. The distinction between contract
and tort is between a discharge done in good faith, where the employer believes he has a legal
right to discharge the worker, and deliberate, arbitrary violation of the employee's rights. Indeed,
the majority acknowledge in a footnote the effectiveness of a similar test in limiting tort recovery,
and complain only that it does not “serve to limit initiation and prosecution of litigation based on
almost any discharge.” (Ante, p. 697, fn. 35.) I see no reason why the defense remedies of demurrer
and summary judgment will not prove as effective here as in any other tort action: presumably if
plaintiff cannot prove bad faith he will not assert it in his complaint; if he does he will lose on
summary judgment. 11


9 Of course, tort law is rife with subjective elements—“malice,” “willful misconduct,”
“reckless disregard,” and, in insurance cases, “bad faith.”


10 Some cases and writers have suggested that the courts should also consider whether the
employer acted reasonably. Since the majority abolish the entire cause of action, it is pointless
now to decide that question. I would note only that the concept of reasonableness, like that
of bad faith, is one familiar to tort law, and not generally considered so unpredictable or
subjective as to justify denial of relief for injuries suffered.


11 The majority's fear that plaintiffs will plead bad faith when they have no basis for that
pleading seems exaggerated. I see no more reason to fear false pleading in this context than
in any other cause of action. In any case, the majority's decision will not limit initiation and
prosecution of litigation since plaintiffs will retain a contractual remedy. At best, it prevents
plaintiffs from including false and groundless tort claims in their complaint, but does so only
by also preventing them from including true and meritorious claims.


The majority particularly attack Koehrer v. Superior Court, supra, 181 Cal.App.3d 1155, on the
ground that “it failed, however, to recognize that in traditional contract law, the motive of the
breaching party generally has no bearing on the scope of damages that the injured party may
recover for breach of the implied covenant.” (Ante, p. 699, italics in original.) The argument seems
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misplaced in the majority opinion; it belongs in the dissent. The fact that traditional contract law
draws no distinction between good faith and bad faith, between innocent breach and malicious
breach, is a good reason for looking to tort law where such distinctions are recognized. Indeed,
the majority argument on this point, and, one might say, on the entire issue of tort damages, makes
no sense unless the majority believe that there should be no distinction between innocent and
malicious breach—that the employer who maliciously and arbitrarily fires a worker knowing that
he has no right to do so should pay no more in damages than the employer who believed in good
faith that he had a right to fire the worker—and in particular that the bad faith employer should
not pay for the suffering he knowingly and deliberately caused. That is not a belief which I share.


4. It is fundamentally illogical for the majority to abolish an
established tort remedy for bad faith discharge and then to argue


that radical change in existing remedies is best left to the Legislature.
The majority in their concluding words recognize the need to provide wrongfully discharged
workers with an adequate remedy. They also observe that traditional contract remedies may be
inadequate. They assert, however, *713  that an action in tort is not necessarily the answer.
Commentators, they say, have pointed out that a tort remedy has social and economic implications
which could be more easily studied and weighed by a legislature than by the courts. 12  Some
have suggested alternative remedies, such as arbitration, which could be enacted by legislation
but not by judicial decision. Thus, according to the majority, the choice between tort remedies
and alternative remedies is one best made by the Legislature, not by the courts. 13  One reading
this argument would expect that the majority opinion would be limited to clarifying existing law
relating to the availability of a tort remedy and that any drastic change in existing law, such as
the abolition of the tort remedy or its replacement by some other remedy, would be left to the
Legislature.


12 Many of the commentators the majority cite to support their assertion that a tort remedy for
bad faith discharge could have economic drawbacks are inapposite. A number of the articles
deal solely with commercial contracts, and do not discuss a tort remedy for employees.
(See Louderback & Jurika, Standards for Limiting the Tort of Bad Faith Breach of Contract
(1982) 16 U.S.F. L.Rev. 187; Putz & Klippen, Commercial Bad Faith: Attorney Fees—Not
Tort Liability—is the Remedy for Stonewalling, supra, 21 U.S.F. L.Rev. 419; Traynor, op.
cit. supra, 8 Bus. L. News 1; Comment, Reconstructing Breach of the Implied Covenant of
Good Faith and Fair Dealing as a Tort, supra, 73 Cal.L.Rev. 1291.) Others are primarily
concerned with the rights of at-will employees, but the tort remedy for bad faith breach
applies almost exclusively to cases involving employees with contractual protection against
arbitrary discharge. (E.g., Gould, The Idea of the Job as Property in Contemporary America:
The Legal and Collective Bargaining Framework, supra, B.Y.U. L. Rev. 885, 905.)
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Most important, most of the commentators recognize the problem of inadequacy of contract
damages and, if they do not support a tort remedy, support some alternative. I doubt that any
would support the majority's act of abolishing tort damages without providing an alternative.


13 The majority are not entirely consistent on this point, for they appear to leave open the
possibility that the courts, without legislative action, could expand the measure of damages
recoverable for discharge in breach of contract. I find it difficult to see why a common law
court has greater ability to change the measure of damages in contract than to create a cause
of action in tort.
But the practical problem with the majority's suggestion is that while they abolish the cause
of action in tort, they only suggest the possibility of expanded contract damages. This is to
trade a bird in the hand for the hope there will be one in the bush next year. Employees lose
an adequate remedy, and may or may not get a replacement sometime.


But the majority do not clarify existing law. They repudiate it. They reject the guidance of the only
cases by this court to discuss tort actions for wrongful discharge. They reverse the Court of Appeal
decision in this case. They overrule seven other unanimous Court of Appeal decisions—every
Court of Appeal decision to decide that issue. 14  They will cause reversals in *714  approximately
10 other cases in which review has been granted and held for this decision, since every one of
those cases recognized a tort cause of action. Having thus swept the table clean of California
precedent, 15  they adopt a rule limiting workers discharged in bad faith to contract damages—a
rule rejected by most of the commentators on whom the majority rely, and recognized as inadequate
by the majority themselves.


14 The majority disapprove Cleary v. American Airlines, Inc., supra, 111 Cal.App.3d 443, “and
its progeny.” (Ante, p. 700, fn. 42.) The progeny of Cleary include Koehrer v. Superior Court,
supra, 181 Cal.App.3d 1155; Gray v. Superior Court, supra, 181 Cal.App.3d 813; Khanna
v. Microdata Corp., supra, 170 Cal.App.3d 250; Rulon-Miller v. International Business
Machines Corp., supra, 162 Cal.App.3d 241; Shapiro v. Wells Fargo Realty Advisors, supra,
152 Cal.App.3d 467; and Crosier v. United Parcel Service, Inc., supra, 150 Cal.App.3d 1132.


15 The majority refer to decisions of other jurisdictions, but present a misleading count. Five
decisions of other jurisdictions uphold a tort cause of action (Huber v. Standard Ins. Co.,
supra, 841 F.2d 980; Carter v. Catamore Co., Inc. (N.D.Ill. 1983) 571 F.Supp. 94, 97 [R.I.
law]; Dare v. Montana Petroleum Marketing Co. (Mont. 1984) 687 P.2d 1015, 1020; Gates
v. Life of Montana Ins. Co. (1983) 205 Mont. 304 [668 P.2d 213]; K Mart Corp. v. Ponsock,
supra, 732 P.2d 1364, 1369-1370); three reject that cause of action (Arco Alaska, Inc. v.
Akers (Alaska 1988) 753 P.2d 1150, 1153-1154; Martin v. Federal Life Ins. Co. (1982) 109
Ill.App.3d 596 [440 N.E.2d 998, 1006]; Murphy v. American Home Products Corp. (1983)
58 N.Y.2d 293 [461 N.Y.S.2d 232, 238, 448 N.E.2d 86].) If we discount Huber as based on
California law, the count stands at four to three. The majority compile a more extensive list
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of decisions by including cases involving quite different issues. A number of those decisions
hold (contrary to California law) that there is no implied covenant of good faith in contracts
for employment at will—a holding which says nothing about whether tort damages would
be awarded for the breach, in bad faith, of a contract barring termination without good cause.
If we count all cases, including California decisions and those based on California law, the
current count is 13 cases upholding a tort cause of action and 3 rejecting it. This figure does
not include the 10 or so additional cases upholding the cause of action depublished by the
grant of review by this court and held pending the present decision.


Only after completely rewriting California law on the subject do the majority leave the matter
to the Legislature. But two things have changed. First, the Legislature will face a problem—the
inadequacy of damages in actions for bad faith discharge—which did not exist before. Second, the
burden of seeking legislative change, which was previously on employers and insurers, two well-
organized and financed groups, is now on the unorganized worker.


In fact, the Legislature has already considered this matter. In the 1985-1986 legislative session
Senator Greene and Assemblyman McAllister both introduced bills which would have abolished a
tort remedy for bad faith discharge, and provided for arbitration of contract claims. (See Sen. Bill
No. 1348 and Assem. Bill No. 2800, summarized in Brandon, op. cit. supra, 15 Hastings Const.
L.Q. 359, 373-374.) Neither bill was enacted. One cannot infer too much from the Legislature's
failure to enact a bill, but it seems safe to say that the Legislature was not contemplating abolishing
a tort remedy without a suitable replacement. *715


5. Conclusion.
The majority's action in abolishing the tort remedy for bad faith discharge comes soon after
its decision in Moradi-Shalal v. Fireman's Fund Ins. Companies, supra, 46 Cal.3d 287, which
abolished the tort cause of action for bad faith settlement practices by insurers. In both cases
the court has reached out to overturn precedent and to abolish a cause of action recognized by
California law. The decisions abolish protections previously accorded consumers and workers;
they extend protection to insurers and employers, giving them tort immunity not for innocent error
but for bad faith breach of duty. In both cases, moreover, the California Legislature has considered
abolishing the cause of action in question but refrained from so doing; 16  the decisions of this
court grant immunities which the Legislature has declined to give, and shift to the unorganized
consumer and worker the burden of seeking legislative change. It is the function of the common
law “to protect the weak from the insults of the stronger.” (3 Blackstone, Commentaries 3.) The
majority's decision subverts that function.
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16 For the proposed legislation relating to wrongful discharge, see ante, page 714; for proposed
legislation concerning insurance bad faith, see Moradi-Shalal v. Fireman's Fund Ins.
Companies, supra, 46 Cal.3d 287, 300 and pages 295-296 (Mosk, J., dis.).


I have considerable respect for the doctrine of judicial restraint, but that doctrine must run both
ways. Judicial restraint should not only restrain the court from creating new remedies, it should
also restrain the court from dismantling existing ones.


KAUFMAN, J.


I concur in parts I and II of the majority opinion. However, I respectfully dissent from part III
dealing with breach of the implied duty of good faith and fair dealing. Contrary to the majority,
I would hold that such a breach in the context of employment termination may give rise to tort
remedies. The reasons which impel me to this conclusion are set forth below.


Breach of the Implied Duty of Good Faith and Fair Dealing
Thirty years ago, in Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654 [328 P.2d 198,
68 A.L.R.2d 883], this court first recognized that breach of the implied duty of good faith and fair
dealing may give rise to a cause of action sounding in tort. I would not have thought, after these
many years, that it was still necessary to defend and explain this basic principle. In purporting to
trace its origins, however, the majority fundamentally misstates the nature of the tort, and thereby
subverts the powerful impetus for its extension to the area of employment termination. A brief
summary of familiar principles, therefore, may be useful. *716


In attempting to emphasize its contractual origins, the majority characterize the covenant of good
faith and fair dealing 1  as “a contract term” (maj. opn. at p. 684) “aimed at making effective the
agreement's promises.” (Maj. opn. at p. 683.) That characterization is simply incorrect under the
decisions of this court and the authorities on which they relied. It is true that the law implies in every
contract a duty of good faith and fair dealing. (Seaman's Direct Buying Service, Inc. v. Standard
Oil Co. (1984) 36 Cal.3d 752, 768 [206 Cal.Rptr. 354, 686 P.2d 1158]; Egan v. Mutual of Omaha
Ins. Co. (1979) 24 Cal.3d 809, 818 [169 Cal.Rptr. 691, 620 P.2d 141].) The duty to deal fairly
and in good faith with the other party to a contract, however, “is a duty imposed by law, not one
arising from the terms of the contract itself. In other words, this duty of dealing fairly and in good
faith is nonconsensual in origin rather than consensual.” (Richardson v. Employers Liab. Assur.
Corp. (1972) 25 Cal.App.3d 232, 239 [102 Cal.Rptr. 547], italics added, quoted with approval in
Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 574 [108 Cal.Rptr. 480, 510 P.2d 1032]; accord
Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d 167, 175-176 [164 Cal.Rptr. 839, 610 P.2d 1330,
9 A.L.R.4th 314].) While the nature of the obligations imposed by this duty is dependent upon the
nature and purpose of the contract and the expectations of the parties, these obligations are not
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consensual, not agreed to in the contract; they are imposed by law and thus reflect the normative
values of society as a whole. ( Gruenberg v. Aetna Ins. Co., supra, 9 Cal.3d at pp. 573-575; Koehrer
v. Superior Court (1986) 181 Cal.App.3d 1155, 1169 [226 Cal.Rptr. 820].) The interest which the
duty of good faith and fair dealing is designed to preserve and protect is essentially not the parties'
interest in having their promises performed, but society's interest in protecting its members from
harm on account of nonconsensual conduct. ( Gruenberg v. Aetna Ins. Co., supra, 9 Cal.3d at pp.
573-574; Koehrer v. Superior Court, supra, 181 Cal.App.3d at pp. 1169-1171.)


1 As the commentators have noted, the very term “implied covenant” is misleading, since it
“evokes the notion of contract, and therefore the term 'duty' might be more appropriate for
treating the violation of good faith and fair dealing as a tort.” (Note, Reconstructing Breach of
the Implied Covenant of Good Faith and Fair Dealing as a Tort (1985) 73 Cal.L.Rev. 1291,
1307, fn. 76.) The Restatement Second of Contracts, section 205, has adopted the language
of duty: “Every contract imposes upon each party a duty of good faith and fair dealing in
its performance and enforcement.”


Because tort actions enforce “duties of conduct ... imposed by law, and are based primarily upon
social policy, and not necessarily upon the will or intention of the parties ....” ( Tameny v. Atlantic
Richfield Co., supra, 27 Cal.3d at p. 176, quoting Prosser, Law of Torts (4th ed. 1971) p. 613), it was
quite natural that courts would eventually approve the extension of tort remedies, in appropriate
circumstances, to violations of the duty of good faith and fair dealing. (See Note, supra, 73
Cal.L.Rev. at p. 1307.) Indeed, *717  this court was among the first to recognize that the nature
of the obligations, the purposes of the contract and the expectations of the parties all combine to
impose a heightened duty upon insurers. As we explained in Egan v. Mutual of Omaha Ins. Co.,
supra, 24 Cal.3d 809, “The insured in a contract like the one before us does not seek to obtain a
commercial advantage by purchasing the policy—rather, he seeks protection against calamity ....
[T]he major motivation for obtaining disability insurance is to provide funds during periods when
the ordinary source of the insured's income—his earnings—has stopped. The purchase of such
insurance provides peace of mind and security in the event the insured is unable to work.” (24
Cal.3d at p. 819.) We also observed that “the relationship of insurer and insured is inherently
unbalanced; the adhesive nature of insurance contracts places the insurer in a superior bargaining
position.” ( Id. at p. 820.)


In the classic tradition of the common law, which adapts functional principles from precedent
as changing social and economic conditions require, a number of courts and commentators have
distilled from our holdings in the insurance context a relatively narrow but serviceable “bad faith”
doctrine for application in other areas: Breach of the duty of good faith and fair dealing may
give rise to an action in tort where the contractual relation manifests elements similar to those
which characterize the “special relationship” between insurer and insured, i.e., elements of public
interest, adhesion, and financial dependency. (Wallis v. Superior Court (1984) 160 Cal.App.3d
1109, 1117-1119 [207 Cal.Rptr. 123]; Louderback & Jurika, Standards for Limiting the Tort of Bad
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Faith Breach of Contact (1981) 16 U.S.F. L.Rev. 187, 220-226; accord, Seaman's Direct Buying
Service, Inc. v. Standard Oil Co., supra, 36 Cal.3d at pp. 768-769.)


Captured by the force of such reasoning, and fueled by dicta in Tameny and Seaman's suggesting
that the employment relationship uniquely satisfies these several criteria ( Tameny v. Atlantic
Richfield Co., supra, 27 Cal.3d at p. 179, fn. 12; Seaman's Direct Buying Service, Inc. v. Standard
Oil Co., supra, 36 Cal.3d at p. 769, fn. 6), recent Court of Appeal decisions have unanimously
recognized that willful and malicious discharge from employment may give rise to tort remedies.
(See Koehrer v. Superior Court, supra, 181 Cal.App.3d at pp. 1167-1171, Gray v. Superior Court
(1986) 181 Cal.App.3d 813, 820-821 [226 Cal.Rptr. 570]; Khanna v. Microdata Corp. (1985) 170
Cal.App.3d 250, 260-264 [215 Cal.Rptr. 860]; Shapiro v. Wells Fargo Realty Advisors (1984) 152
Cal.App.3d 467, 477-479 [199 Cal.Rptr. 613]; Rulon-Miller v. International Business Machines
Corp. (1984) 162 Cal.App.3d 241, 251-253 [208 Cal.Rptr. 524].)


The majority is not unmindful of these numerous authorities which have concluded that the criteria
which make the relationship between insurer *718  and insured suitable for tort remedies, apply
with even greater force in the employment context. Indeed, the majority reviews the pertinent
cases and authorities with considerable care. (Maj. opn. at pp. 685-692.) At the end of this lengthy
prologue, however, the majority concludes that all of the arguments are deficient in comparative
analysis, and proceeds to explain why it is “not convinced” that a relationship analogous to
that between insurer and insured exists in the employment context. (Maj. opn. at p. 692.) That
explanation, in its entirety, is as follows.


First, the majority asserts that a breach in the employment context “does not place the employee
in the same economic dilemma that an insured faces” because the insured “cannot turn to the
marketplace,” while an employee presumably may “seek alternative employment.” (Maj. opn. at
p. 692.) Next, the majority argues that an employer, unlike an insurance company, does not sell
economic “protection.” (Maj. opn. at p. 692.) The majority also rejects the insurance analogy
because an employee, unlike an insured, allegedly does not seek a “different kind of financial
security than those entering a typical commercial contract.” (Maj. opn. at p. 692.) Finally, the
majority asserts that insurance and employment contracts differ “fundamental[ly]” because the
insured's and insurer's interests are “financially at odds,” while the employer's and employee's
interests allegedly are “most frequently in alignment.” (Maj. opn. at p. 693.)


Such conclusions, in my view, expose an unrealistic if not mythical conception of the employment
relationship. They also reveal a misplaced reluctance to define the minimal standards of decency
required to govern that relationship. The delineation of such standards is not, as the majority
strongly implies, judicial legislation, but rather constitutes this court's fundamental obligation.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=36CALIF3D768&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_768&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_768 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=36CALIF3D768&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_768&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_768 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=27CALIF3D179&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_179&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_179 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=27CALIF3D179&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_179&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_179 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=36CALIF3D769&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_769&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_769 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=36CALIF3D769&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_769&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_769 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=181CAAPP3D1167&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_1167&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1167 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=181CAAPP3D813&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_820&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_820 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=181CAAPP3D813&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_820&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_820 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986127940&pubNum=227&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=170CAAPP3D250&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_260&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_260 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=170CAAPP3D250&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_260&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_260 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985137299&pubNum=227&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=152CAAPP3D467&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_477&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_477 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=152CAAPP3D467&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_477&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_477 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984110430&pubNum=227&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=162CAAPP3D241&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_251&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_251 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=162CAAPP3D241&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_251&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_251 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984156917&pubNum=227&originatingDoc=I25c25e64fab511d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Foley v. Interactive Data Corp., 47 Cal.3d 654 (1988)
765 P.2d 373, 254 Cal.Rptr. 211, 57 USLW 2396, 110 Lab.Cas. P 55,978...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 64


It is, at best, naive to believe that the availability of the “marketplace,” or that a supposed
“alignment of interests,” renders the employment relationship less special or less subject to abuse
than the relationship between insurer and insured. Indeed, I can think of no relationship in which
one party, the employee, places more reliance upon the other, is more dependent upon the other, or
is more vulnerable to abuse by the other, than the relationship between employer and employee.
And, ironically, the relative imbalance of economic power between employer and employee
tends to increase rather than diminish the longer that relationship continues. Whatever bargaining
strength and marketability the employee may have at the moment of hiring, diminishes rapidly
thereafter. Marketplace? What market is there for the factory worker laid off after 25 years of labor
in the same plant, or for the middle-aged executive fired after 25 years with the same firm? *719


Financial security? Can anyone seriously dispute that employment is generally sought, at least in
part, for financial security and all that that implies: food on the table, shelter, clothing, medical care,
education for one's children. Clearly, no action for breach of the covenant of good faith and fair
dealing will lie unless it has first been proved that, expressly or by implication, the employer has
given the employee a reasonable expectation of continued employment so long as the employee
performs satisfactorily. (Koehrer v. Superior Court, supra, 181 Cal.App.3d at p. 1171.) And that
expectation constitutes a far greater and graver security interest than any which inheres in the
insurance context. Most of us can live without insurance. Few of us could live without a job.


Peace of mind? One's work obviously involves more than just earning a living. It defines for
many people their identity, their sense of self-worth, their sense of belonging. The wrongful and
malicious destruction of one's employment is far more certain to result in serious emotional distress
than any wrongful denial of an insurance claim.


If everything this court has written concerning the relation between insurer and insured has any
deeper meaning; if we have created a living principle based upon justice, reason and common
sense and not merely a fixed, narrow and idiosyncratic rule of law, then we must acknowledge the
irresistible logic and equity of extending that principle to the employment relationship. We can
reasonably do no less.


Beyond, and perhaps underlying, its rejection of the special relationship analogy, the majority
makes two additional arguments. The extension of tort remedies to the employment relation,
the majority asserts, is a matter best left to the Legislature, for the decision involves “policy”
choices which may “profoundly” affect social and commercial relations. (Maj. opn. at p.
694.) Additionally, the majority asserts that “bad faith” is a tort impervious to practical
“delineation.” (Maj. opn. at p. 698.) Thus, the majority raises the familiar “floodgate-of-
litigation” specter to warn of “potentially enormous consequences for the stability of the business
community.” (Maj. opn. at p. 699.) These sorts of arguments have not fared particularly well with
this court in the past, and this case presents no occasion for exception.
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As to the contention that a recognition of tort remedies for breach of the duty of good faith and fair
dealing is best left to the Legislature, the short answer was aptly summarized in People v. Pierce
(1964) 61 Cal.2d 879, 882 [40 Cal.Rptr. 845, 395 P.2d 893], “In effect the contention is a request
that courts abdicate their responsibility for the upkeep of the common law. That upkeep it needs
continuously, as this case demonstrates.” *720


The responsibility to which we referred in Pierce, supra, 61 Cal.2d 879, arises from the unique
genius of the common law system and the critical role which the courts play in that system.
“In California as in other jurisdictions of Anglo-American heritage, the common law 'is not a
codification of exact or inflexible rules for human conduct ... but is rather the embodiment of broad
and comprehensive unwritten principles, inspired by natural reason and an innate sense of justice,
and adopted by common consent for the regulation and government of the affairs of men. ...'


“'The inherent capacity of the common law for growth and change is its most significant feature.
Its development has been determined by the social needs of the community which it serves.
It is constantly expanding and developing in keeping with advancing civilization and the new
conditions and progress of society ....”' (Rodriguez v. Bethlehem Steel Corp. (1974) 12 Cal.3d 382,
393-394 [115 Cal.Rptr. 765, 525 P.2d 669].)


“This flexibility and capacity for growth and adaptation is the peculiar boast and excellence of the
common law.” (Hurtado v. California (1884) 110 U.S. 516, 530 [28 L.Ed. 232, 237, 4 S.Ct. 111].)


“But that vitality can flourish only so long as the courts remain alert to their obligation and
opportunity to change the common law when reason and equity demand it .... Although the
Legislature may of course speak to the subject, in the common law system the primary instruments
of evolution are the courts, adjudicating on a regular basis the rich variety of individual cases
brought before them.” ( Rodriguez v. Bethlehem Steel Corp., supra, 12 Cal.3d at p. 394.)


This court has adhered to these principles over the years, consistently rejecting claims that the
reconsideration, expansion or abolition of settled common law rules should await action by the
Legislature. In Muskopf v. Corning Hospital Dist. (1961) 55 Cal.2d 211 [11 Cal.Rptr. 89, 359 P.2d
457], for example, we judicially abolished the doctrine of sovereign immunity from tort liability,
overruling earlier decisions which had expressly held that “abrogation or restriction of this doctrine
is primarily a legislative matter ....” (Vater v. County of Glenn (1958) 49 Cal.2d 815, 820 [323 P.2d
85]; see also Talley v. Northern San Diego Hosp. Dist. (1953) 41 Cal.2d 33, 41 [257 P.2d 22].) In
so holding, we emphasized that the doctrine was “court made” (55 Cal.2d at p. 218), and finding
no continued “rational basis” for it ( id. at p. 216), we ended it. 2  *721
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2 In rejecting the doctrine of sovereign inmunity, we relied in part on earlier decisions in which
we had abolished the doctrine of tort immunity of charitable institutions (Malloy v. Fong
(1951) 37 Cal.2d 356 [232 P.2d 241]; Silva v. Providence Hospital of Oakland (1939) 14
Cal.2d 762 [97 P.2d 798]), “an immunity that was also claimed to be so firmly imbedded
that only the Legislature could change it.” ( Muskopf v. Corning Hospital Dist., supra, 55
Cal.2d at p. 219.)


In Li v. Yellow Cab Co. (1975) 13 Cal.3d 804 [119 Cal.Rptr. 858, 532 P.2d 1226, 78 A.L.R.3d 393],
this court judicially abolished the doctrine of contributory negligence as a total bar to recovery
and adopted a rule of comparative negligence in direct proportion to fault. We did so despite the
contention that “widespread disagreement among both the commentators and the states as to which
[system was] best” rendered the matter more suitable for legislative action. ( Id. at p. 833 (dis.
opn. of Clark, J.).) “[L]ogic, practical experience, and fundamental justice,” we held, made judicial
action imperative. ( Id. at pp. 812-813.)


Over the express objection that fundamental tort reform should be left to the Legislature, we
judicially abandoned the long-standing distinctions among business invitees, social guests and
trespassers in determining the standard of liability for dangerous conditions on land (Rowland v.
Christian (1968) 69 Cal.2d 108, 121 [70 Cal.Rptr. 97, 443 P.2d 561, 32 A.L.R.3d 496]); recognized
that a married person whose spouse is injured by the negligence of a third party has a cause of action
for loss of consortium ( Rodriguez v. Bethlehem Steel Corp., supra, 12 Cal.3d at pp. 389-404); and
abrogated the rule of interspousal immunity for negligent torts. (Klein v. Klein (1962) 58 Cal.2d
692, 697-699 [26 Cal.Rptr. 102, 376 P.2d 70].)


Every one of these landmark decisions required a difficult choice among competing social and
economic policies. It is hardly novel or surprising, therefore, to be confronted with conflicting
arguments over the relative economic efficiency or political wisdom of allowing tort remedies for
wrongful and malicious employment termination, or to find that competing policies have been
advanced and adopted elsewhere. What is both novel and distressing is to find such arguments
being cited by the majority as a justification for judicial abstention. The imposition of a tort duty is
not contingent upon a consensus of so-called experts. The courts are the custodians of the common
law—not the economists, or the legislators, or even the law professors. We abdicate that duty
when we abjure decision of common law questions under the guise of “deference” to the political
branches.


The second contention of the majority, that bad faith liability cannot adequately be delimited
and therefore must be denied, has also been generally rejected by this court. As we explained in
Dillon v. Legg (1968) 68 Cal.2d 728 [69 Cal.Rptr. 72, 441 P.2d 912], “The 'contention that a rule
permitting the maintenance of the action would be impractical to administer ... is but an argument
that the courts are incapable of performing their appointed tasks, a premise which has frequently
been rejected.”' *722  ( Id. at p. 736.) The unreasoning fear that we cannot successfully adjudicate
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future cases of bad faith termination, pursuant to the guidelines already formulated and applied by
the Courts of Appeal, should not be permitted to bar recovery in an otherwise meritorious case.


Contrary to the implication of the majority, the standard set forth in Koehrer v. Superior Court,
supra, 181 Cal.App.3d 1155, is fully adequate to distinguish between simple breach of contract
for discharge without cause, and breach of the implied duty of good faith and fair dealing. “If
the employer merely disputes his liability under the contract by asserting in good faith and with
probable cause that good cause existed for discharge, the implied covenant is not violated and the
employer is not liable in tort. ( Seaman's, supra, 36 Cal.3d at p. 770.) If, however, the existence
of good cause for discharge is asserted by the employer without probable cause and in bad faith,
that is, without a good faith belief that good cause for discharge in fact exists, the employer has
tortiously attempted to deprive the employee of the benefits of the agreement, and an action for
breach of the implied covenant of good faith and fair dealing will lie.” (Id. at p. 1171; see also
Khanna v. Microdata Corp., supra, 179 Cal.App.3d 250, 262, 263 [breach of good faith and fair
dealing established by proof of employer's bad faith action extraneous to the contract coupled with
intent to frustrate the employee's contract rights].) Thus, under the Koehrer standard no bad faith
action would lie unless the wrongful discharge was both willful and malicious.


As the majority candidly states, its concern is not so much with the workability of the foregoing
standard as the fact that “any firing ... could provide the basis for a pleading alleging the discharge
was in bad faith under the cited standards.” (Maj. opn. at p. 699.) (Italics added.) In other words,
such claims should be denied because otherwise courts would experience a “flood of litigation.”
The floodgate argument is no more plausible now, however, than it was in Klein v. Klein, supra,
58 Cal.2d 692, where this court, in abolishing the rule of spousal immunity for negligent torts,
stated: “'[C]ourts should not decline to entertain a meritorious action ... because of the dubious
apprehension that in some future case [frivolous claims] may become the subject of litigation.”' (
Id. at p. 694, quoting Spellens v. Spellens (1957) 49 Cal.2d 210, 241 [317 P.2d 613] (conc. and dis.
opn. of Schauer, J.).) Courts must deal with each case on its merits, “whether there be few suits
or many; the existence of a multitude of claims merely shows society's pressing need for legal
redress.” ( Dillon v. Legg, supra, 68 Cal.2d at p. 735, fn. 3.) That need has never been greater than
in cases of malicious termination of employment. *723


Conclusion
The majority's views of the bad faith issue reflect one overriding concern—that of judicial
overreaching. It is a familiar concern.


The power of the courts as both guardian and expositor of the common law is considerable.
To be effective, such power must be exercised with restraint. Judge-made law must progress
incrementally, “interstitially” as Justice Holmes said, filling the legislative gaps, neither too far
ahead of nor too far behind the body politic.
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Still, Justice Cardozo believed, as his landmark common law decisions attest, that the “fissures in
the common law are wider than the fissures in a statute ....” (Cardozo, The Nature of the Judicial
Process (1921) p. 71.) His point, it appears, is that within the framework of the traditional common
law responsibilities of the judiciary, the courts may respond to changing social needs without
deference to legislative action. As Professor Corbin said: “It is the function of our courts to keep
the doctrines up to date with the mores by continual restatement and by giving them a continually
new content. This is judicial legislation, and the judge legislates at his peril. Nevertheless, it is the
necessity and duty of such legislation that gives to judicial office its highest honor; and no brave
and honest judge shirks the duty or fears the peril.” (Corbin, The Offer of an Act for a Promise
(1920) 29 Yale L.J. 767, 771- 772, italics added.)


The majority's implicit fears of judicial activism are unfounded. We overstep no institutional
bounds or constitutional constraints in recognizing that a willful and malicious termination of
employment is so offensive to community values that it may give rise to tort remedies. On the
contrary, such a holding would be entirely consistent with our judicial function, and with the great
common law tradition of this court.


MOSK, J.
I dissent.


I am in agreement with the opinions of Justices Broussard and Kaufman with one significant
exception: I am unwilling to accept their concurrence in part I of the majority opinion.


When an employee learns that one in a supervisorial position is an embezzler, he has the choice of
two immediate courses of action. He can remain silent and thus avoid the enmity of the embezzler
and embarrassment to the employer. That apparently is the approach preferred by my colleagues
in order to assure the employee's retention of his job. Or, as a dutiful employee concerned with
the image of his company, he can report *724  his knowledge to the employer. That is the course
of action I would encourage.


My colleagues insist that reporting the presence of an embezzler to an employer is solely to the
benefit of the employer. While undoubtedly it is to the employer's benefit, it is not exclusively
so. It is my opinion that such action—i.e., advising a state-created corporation of the employ in
a supervisorial position of a person chargeable with a potential felony—is in the best interests of
society as a whole, and therefore covered by the public policy rule.


Under Labor Code section 1102.5, subdivision (b), an employer is prohibited from retaliating
against an employee for disclosing information to a law enforcement agency when there is
reasonable cause to believe a violation of state or federal laws has been committed. It seems
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incongruous to permit retaliation and discharge when the employee chooses to go directly to his
employer with the information, rather than to circumvent the employer, go behind his back and
directly to a public agency. In either event, it seems clear to me that the law and public policy
are implicated.


With that one exception, I agree with the persuasive opinions of Justices Broussard and Kaufman.
*725
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6 Cal.App.5th 284
Court of Appeal, Second District, Division 8, California.


Christine FOXEN, Plaintiff and Appellant,
v.


John CARPENTER et al., Defendants and Respondents.


B268820
|


Filed 11/3/2016
|


Review Denied March 1, 2017


Synopsis
Background: Former client brought action against attorneys for declaratory relief, breach of
fiduciary duty, breach of contract, unfair and deceptive business practices, fraud, conversion,
breach of the implied covenant of good faith and fair dealing, money had and received, and an
accounting. The Superior Court, Los Angeles County, No. BC576625, Elizabeth Allen White,
J., sustained demurrer with leave to amend, and dismissed upon client's refusal to amend. Client
appealed.


Holdings: The Court of Appeal, Grimes, J., held that:


[1] client's non-fraud causes of action were subject to the one-year limitations period for actions
against attorneys, and


[2] limitations period began to run no later than the date that client was on notice that attorneys
wrongfully withheld funds from her.


Affirmed.


Procedural Posture(s): On Appeal; Demurrer to Complaint.


West Headnotes (13)


[1] Appeal and Error Objections and exceptions;  demurrer
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In de novo review of a judgment dismissing an action after the sustaining of a demurrer, to
the extent the factual allegations conflict with the content of the exhibits to the complaint,
the Court of Appeal relies on and accepts as true the contents of the exhibits and treats as
surplusage the pleader's allegations as to the legal effect of the exhibits.


4 Cases that cite this headnote


[2] Attorneys and Legal Services Time for proceedings; limitations and laches
Declaratory Judgment Limitations and laches
Former client's causes of action against attorneys for breach of contract, declaratory relief,
money had and received, and breach of the implied covenant of good faith and fair dealing,
for allegedly miscalculating or intentionally manipulating their charges for litigation costs
before disbursing settlement proceeds to client, were subject to the one-year statute of
limitations for an “action against an attorney for a wrongful act or omission, other than
for actual fraud,” where client's causes of action were not based on a theory that the fee
agreement was unconscionable or that the attorneys were not entitled to the fees set forth
in the fee agreement. Cal. Civ. Proc. Code § 340.6(a).


1 Case that cites this headnote


[3] Limitation of Actions Contracts;  warranties
The one-year limitations period for former client's claims against attorneys for breach of
contract, declaratory relief, money had and received, and breach of the implied covenant
of good faith and fair dealing, for allegedly miscalculating or intentionally manipulating
their charges for litigation costs before disbursing settlement proceeds to client, began to
run no later than the date that client discovered attorneys' false charges and was on notice
that attorneys had wrongfully withheld funds from her, where client discovered the false
charges months after the attorneys provided her with a “proposed disbursement” document
describing the charges. Cal. Civ. Proc. Code § 340.6(a).


[4] Attorneys and Legal Services Time for proceedings; limitations and laches
Former client's cause of action against attorneys for an accounting, for allegedly
miscalculating or intentionally manipulating their charges for litigation costs before
disbursing settlement proceeds to client, was subject to the one-year statute of limitations
for an “action against an attorney for a wrongful act or omission, other than for actual
fraud,” since client would not be able to establish her contract claims against attorneys
without demonstrating they breached professional duties owed to her, or nonlegal services
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closely associated with the performance of their professional duties as lawyers. Cal. Civ.
Proc. Code § 340.6(a).


10 Cases that cite this headnote


[5] Limitation of Actions Injuries to property
Assuming that the three-year statute of limitations for an “action for taking, detaining,
or injuring goods or chattels” applied to former client's cause of action against attorneys
for conversion, for allegedly miscalculating or intentionally manipulating their charges
for litigation costs before disbursing settlement proceeds to client, the limitations period
began to run no later than the date that client discovered attorneys' false charges and was
on notice that attorneys had wrongfully withheld funds from her, even if the attorneys
continued to assert the validity of their distribution of the settlement monies on later dates.
Cal. Civ. Proc. Code § 338(c).


[6] Pleading Sufficiency of amendment
Generally, an amended pleading supersedes the prior pleading, but where an amended
complaint attempts to avoid defects set forth in a prior complaint by ignoring them, an
exception to this general rule applies, and the court may examine the prior complaint to
ascertain whether the amended complaint is merely a sham.


1 Case that cites this headnote


[7] Pleading Operation and Effect in General
Any inconsistencies with the allegations in prior pleadings must be explained; if the
pleader fails to do so, the court may disregard the inconsistent allegations.


[8] Pleading Variance between pleading and instrument annexed, filed, or referred to
As a matter of law, allegations in a complaint must yield to contrary allegations contained
in exhibits to a complaint.


1 Case that cites this headnote


[9] Appeal and Error Particular Cases and Contexts
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Client's failure to raise any argument concerning the trial court's dismissal of her fraud
claim in her opening brief on appeal forfeited any argument on appeal that the trial court
erred in dismissing the fraud claim.


19 Cases that cite this headnote


[10] Attorneys and Legal Services Time for proceedings; limitations and laches
Actions for actual fraud against an attorney are governed by the three-year statute of
limitations for an “action for relief on the ground of fraud or mistake.” Cal. Civ. Proc.
Code § 338(d).


5 Cases that cite this headnote


[11] Limitation of Actions What constitutes discovery of fraud
The three-year statute of limitations for former client's fraud cause of action against
attorneys, for allegedly miscalculating or intentionally manipulating their charges for
litigation costs before disbursing settlement proceeds to client, began to run no later than
the date that client discovered attorneys' false charges and was on notice that attorneys had
wrongfully withheld funds from her, even if the attorneys continued to assert the validity
of their distribution of the settlement monies on later dates. Cal. Civ. Proc. Code § 338(d).


[12] Antitrust and Trade Regulation Time to Sue;  Limitations
Former client's Unfair Competition Law (UCL) cause of action against attorneys, for
allegedly miscalculating or intentionally manipulating their charges for litigation costs
before disbursing settlement proceeds to client, was subject to the one-year statute of
limitations for an “action against an attorney for a wrongful act or omission, other than
for actual fraud,” and thus the UCL statute of limitations did not apply, since the one-year
statute of limitations was a more specific limitations period that prevailed over the UCL
limitations period. Cal. Civ. Proc. Code § 340.6(a); Cal. Bus. & Prof. Code §§ 17200,
17208.


4 Cases that cite this headnote


[13] Pleading Effect of omission to make allegations
When a plaintiff is given the opportunity to amend her complaint and elects not to do so,
strict construction of the complaint is required and it must be presumed that the plaintiff
has stated as strong a case as she can.
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See 3 Witkin, Cal. Procedure (5th ed. 2008) Actions, § 629 et seq.


4 Cases that cite this headnote


**374  APPEAL from the judgment of the Superior Court of Los Angeles County. Elizabeth Allen
White, Judge. Affirmed. (Los Angeles County Super. Ct. No. BC576625)


Attorneys and Law Firms


The Business Legal Group and Russell M. Frandsen for Plaintiff and Appellant.


Nemecek & Cole, Jonathan B. Cole, Sherman Oaks, Mark Schaeffer and Amanda M. Moghaddam,
Sherman Oaks, for Defendants and Respondents.


Opinion


GRIMES, J.


*287  Plaintiff and appellant Christine Foxen sued her former attorneys, defendants and
respondents John Carpenter, Paul Zuckerman, Nicholas Rowley and Carpenter, Zuckerman &
Rowley, LLP, who had represented her in a personal injury action. The trial court sustained
defendants' demurrer to plaintiff's operative first amended complaint on the basis of the statute
of limitations. We conclude all of plaintiff's causes of action are time-barred as a matter of law,
and therefore affirm.


FACTUAL AND PROCEDURAL BACKGROUND


On March 25, 2015, plaintiff filed this action against defendants alleging eight causes of action
arising from alleged misconduct during the course of the parties' attorney-client relationship.
Following a demurrer by defendants to the original complaint, plaintiff filed her operative first
amended complaint which alleges 10 causes of action: (1) declaratory relief; (2) breach of fiduciary
duty; (3) breach of contract/fee agreement; (4) breach of contract/personal injury lien; (5) unfair
and deceptive business practices; (6) fraud; (7) conversion; (8) breach of the implied covenant of
good faith and fair dealing; (9) money had and received; and (10) accounting.
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Defendants again demurred, arguing primarily that plaintiff's claims were time-barred. After oral
argument, the court sustained defendants' demurrer with leave to amend. Plaintiff chose not to
amend, and a dismissal of plaintiff's action was entered October 15, 2015. This appeal followed.


[1] On appeal from a judgment dismissing an action after the sustaining of a demurrer, our review
is de novo. ( *288  Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1191, 151
Cal.Rptr.3d 827, 292 P.3d 871.) For the limited purpose of reviewing the propriety of the trial
court's ruling, we accept as true all well-pled factual allegations in the operative complaint, as well
as any facts that may be reasonably implied or inferred from those expressly alleged. (Schifando
v. City of Los Angeles (2003) 31 Cal.4th 1074, 1081, 6 Cal.Rptr.3d 457, 79 P.3d 569.) We also
consider the exhibits attached to the pleading. “[T]o the extent the factual allegations conflict with
the content of the exhibits to the complaint, we rely on and accept as true the contents of the exhibits
and treat **375  as surplusage the pleader's allegations as to the legal effect of the exhibits.” (See
Barnett v. Fireman's Fund Ins. Co. (2001) 90 Cal.App.4th 500, 505, 108 Cal.Rptr.2d 657.) We
do not “however, assume the truth of contentions, deductions or conclusions of law.” (Aubry v.
Tri–City Hospital Dist. (1992) 2 Cal.4th 962, 967, 9 Cal.Rptr.2d 92, 831 P.2d 317.) Our factual
summary is drawn from the allegations of the operative first amended complaint, including the
attached exhibits, according to this well-established standard.


In 2009, plaintiff suffered severe injuries in an auto accident. Plaintiff hired defendants to represent
her in a lawsuit against the other driver (hereafter “the personal injury action”). Plaintiff signed
a one-page retainer and fee agreement with defendants (hereafter “the fee agreement”). The fee
agreement is attached and incorporated by reference as exhibit A to the first amended complaint.
The fee agreement “does not meet the requirements” of Business and Professions Code section
6147.


The fee agreement provides, in relevant part, that defendants would represent plaintiff in the
personal injury action, their entitlement to fees was contingent on the recovery of damages for
plaintiff, the amount of the fee would be 40 percent of the gross recovery, and litigation costs would
be advanced by defendants in their discretion, but reimbursed by plaintiff “upon recovery and in
addition to attorney fees.” The fee agreement also granted defendants “a lien on any settlement,
award or judgment” to ensure payment of fees and costs actually incurred.


The fee agreement further provides that plaintiff authorized defendants to deposit the proceeds of
any recovery into their client trust account “and distribute funds in accordance with the terms of
this agreement.”


The personal injury action proceeded to trial in January 2011. During trial, the defendants in that
action offered to settle with plaintiff for $5 million. Her counsel, defendants here, advised plaintiff



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029715444&pubNum=0004645&originatingDoc=I63ce2500b84411e6972aa83e6c16e5f7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029715444&pubNum=0004645&originatingDoc=I63ce2500b84411e6972aa83e6c16e5f7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003885210&pubNum=0004645&originatingDoc=I63ce2500b84411e6972aa83e6c16e5f7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003885210&pubNum=0004645&originatingDoc=I63ce2500b84411e6972aa83e6c16e5f7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001569391&pubNum=0003484&originatingDoc=I63ce2500b84411e6972aa83e6c16e5f7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992115471&pubNum=0000661&originatingDoc=I63ce2500b84411e6972aa83e6c16e5f7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992115471&pubNum=0000661&originatingDoc=I63ce2500b84411e6972aa83e6c16e5f7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS6147&originatingDoc=I63ce2500b84411e6972aa83e6c16e5f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS6147&originatingDoc=I63ce2500b84411e6972aa83e6c16e5f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Foxen v. Carpenter, 6 Cal.App.5th 284 (2016)
211 Cal.Rptr.3d 372, 2016 Daily Journal D.A.R. 11,920


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 7


to reject the settlement offer, because they believed the jury would award a larger sum. Plaintiff
rejected the settlement offer and the jury returned a verdict of $2.3 million.


*289  After the verdict, defendants filed an action on behalf of plaintiff's husband for loss of
consortium. 1  The parties to the personal injury action then engaged in settlement discussions in
an attempt to reach a resolution of both plaintiff's claim and her husband's claim. A settlement
conference took place at the courthouse and both plaintiff and her spouse attended. Defendants
occasionally spoke with plaintiff and her husband during the conference but “never discussed the
substance of the negotiations.” The claims of both plaintiff and her spouse were settled for the
combined amount of $3 million. A written settlement agreement was executed on February 25,
2011.


1 Plaintiff's husband is not a party to this appeal.


The settlement checks, dated February 23, 2011, were tendered to defendants. Defendants did
not submit “any kind of accounting” to plaintiff regarding the proposed disbursement. Instead,
on March 2, 2011, defendants “wrongfully paid” themselves fees from the settlement funds as
follows: $840,000 to the firm Carpenter, Zuckerman & Rowley, LLP, and $360,000 to Nicholas
Rowley. Plaintiff did not learn of these payments until “after April 1, 2011.”


Defendants further “wrongfully” charged plaintiff $934,141.95 in litigation costs. In April 2011,
defendants gave plaintiff a “Proposed Disbursement” outlining **376  those costs. The proposed
disbursement is attached and incorporated by reference as exhibit B to the first amended complaint.
The proposed disbursement itemizes the “gross settlement” of $3 million, less “attorney fees
(40%)” of $1.2 million, litigation costs of $574,141.95, and “outstanding medical bills” of
$360,000. The proposed disbursement itemizes the “final settlement” to plaintiff as $846,000.24,
with the “net recovery to client” as $865,858.05 (which includes earlier advances and “loans” to
plaintiff of $5,000, $6,000 and $8,857.81).


The proposed disbursement contains numerous fraudulent and improper charges, including, for
example, expert fees for Ronald Fisk of $95,510 when Mr. Fisk only charged $60,480. Plaintiff
was unable to discover and verify the false charges until September through December 2011 when
various individuals, like Mr. Fisk, responded to plaintiff's inquiries directly about their work and
the total amount of their respective charges in the personal injury action.


Defendants further wrongfully “induced” plaintiff to enter into and sign a personal injury lien with
defendants and one of their “business associates” known as Excel Diagnostic Services (EDS). The
personal injury lien is attached and incorporated by reference as exhibit C to the first amended
complaint. EDS and defendants charged plaintiff for numerous fraudulent, *290  improper and
inflated costs, including for “caregiver resources” and case management fees. Defendants also
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wrongfully charged plaintiff in excess of $100,000 for the services of Finlay Boag related to pretrial
focus groups, despite the fact that plaintiff never authorized the hiring of Finlay Boag either orally
or in the fee agreement.


Defendants engaged in deceptive business practices, breached their agreements with plaintiff, and
wrongfully withheld and converted to their own use funds owing to plaintiff in the approximate
amount of $1,180,287.85.


DISCUSSION


Plaintiff contends the trial court erred in concluding that the one-year statute of limitations set forth
at Code of Civil Procedure section 340.6, subdivision (a) (hereafter section 340.6(a)) operates as a
time-bar to her claims against her former attorneys for declaratory relief, breach of contract, unfair
business practices, conversion, breach of the implied covenant, money had and received, and for
an accounting (causes of action 1, 3, 4, 5, 7, 8, 9 & 10). 2


2 In her opening brief, plaintiff raises no argument regarding her second cause of action
for breach of fiduciary duty or her sixth cause of action for fraud. Our review “ ‘is
limited to issues which have been adequately raised and supported in [appellant's opening]
brief.’ [Citations.]” (WA Southwest 2, LLC v. First American Title Ins. Co. (2015) 240
Cal.App.4th 148, 155, 192 Cal.Rptr.3d 423 (WA Southwest); accord, Garcia v. McCutchen
(1997) 16 Cal.4th 469, 482, fn. 10, 66 Cal.Rptr.2d 319, 940 P.2d 906; Series AGI West Linn of
Appian Group Investors DE, LLC v. Eves (2013) 217 Cal.App.4th 156, 168, 158 Cal.Rptr.3d
193.)


As relevant here, section 340.6(a) provides that “[a]n action against an attorney for a wrongful
act or omission, other than for actual fraud, arising in the performance of professional services
shall be commenced within one year after the plaintiff discovers, or through the use of reasonable
diligence should have discovered, the facts constituting the wrongful act or omission, or four years
from the date of the wrongful act or omission, whichever occurs first.”


Recently, in Lee v. Hanley (2015) 61 Cal.4th 1225, 1233, 191 Cal.Rptr.3d 536, 354 P.3d 334 (Lee),
our Supreme Court outlined the legislative history and purpose **377  behind the enactment of
section 340.6(a). “The Legislature enacted section 340.6(a) in 1977 amid rising legal malpractice
insurance premiums.” Before its enactment, “the limitations periods for malpractice lawsuits
depended on the forms of action contained in a plaintiff's complaint.” (Lee, at p. 1234, 191
Cal.Rptr.3d 536, 354 P.3d 334.) “Under the old scheme, attorneys could not be certain of the
applicable limitations period for potential claims of malpractice.” (Ibid.) With section 340.6(a),
“the Legislature intended to establish a limitations period that would apply broadly to any claim
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concerning an  *291  attorney's violation of his or her professional obligations in the course
of providing professional services regardless of how those claims were styled in the plaintiff's
complaint.” (Lee, at p. 1235, 191 Cal.Rptr.3d 536, 354 P.3d 334, italics added.) Section 340.6(a)
was enacted “to eliminate the former limitations scheme's dependence on the way a plaintiff styled
his or her complaint.” (Lee, at p. 1236, 191 Cal.Rptr.3d 536, 354 P.3d 334.)


1. Breach of Contract, Declaratory Relief, Money Had and Received, and Breach of the
Implied Covenant of Good Faith and Fair Dealing
[2] Plaintiff maintains that her claims for breach of contract, declaratory relief, money had and
received, and breach of the implied covenant of good faith and fair dealing are not governed
by section 340.6(a), but rather, by the four-year statute of limitations codified at Code of Civil
Procedure section 337, applicable generally to claims based on a written instrument.


Plaintiff's first amended complaint contains numerous allegations of alleged misconduct by
defendants in the handling of the personal injury action, including that defendants “wrongfully”
paid themselves fees and that the fee agreement violated Business and Professions Code section
6147. Nevertheless, in her arguments before this court, plaintiff disavows any claim that the
fee agreement was unconscionable or that defendants were not entitled to the 40 percent fees
set forth in the fee agreement. Rather, plaintiff argues that her contract-based claims are based
on the “alternative” allegations in her pleading that assume the validity of her agreements with
defendants, and that she has only pled “garden-variety” breach of contract claims; claims that
are based on defendants' withholding and converting additional funds from the settlement monies
beyond the fees to which they were entitled under the fee agreement.


Plaintiff argues therefore that section 340.6(a) does not apply to her contract claims because they
are not based on the quality of defendants' legal services, but on their breach of nonprofessional
obligations generally owed by all persons who enter into contracts. In so arguing, plaintiff relies
in large part on language in Lee where the Supreme Court explained that “[m]isconduct does
not ‘aris[e]’ in the performance of professional services for purposes of section 340.6(a) merely
because it occurs during the period of legal representation or because the representation brought
the parties together and thus provided the attorney the opportunity to engage in the misconduct.
To hold otherwise would imply that section 340.6(a) bars claims unrelated to the Legislature's
purposes in enacting section 340.6(a)—for example, claims that an attorney stole from or sexually
battered a client while the attorney was providing legal advice.” (Lee, supra, 61 Cal.4th at p. 1238,
191 Cal.Rptr.3d 536, 354 P.3d 334.)


We do not agree that Lee requires reversal in this case. Plaintiff's position is directly contradicted
by Lee in which the court explained that “the *292  attorney-client relationship often requires
attorneys to **378  provide nonlegal professional services such as accounting, bookkeeping, and
holding property in trust. [Citation.] Indeed, the training and regulation that make the practice of
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law a profession, as well as the grounds on which an attorney may be disciplined as an attorney,
include professional obligations that go beyond duties of competence associated with dispensing
legal advice or advocating for clients in dispute resolution. [Citation.] In light of the Legislature's
intent that section 340.6(a) cover more than claims for legal malpractice, the term ‘professional
services’ is best understood to include nonlegal services governed by an attorney's professional
obligations.” (Lee, supra, 61 Cal.4th at p. 1237, 191 Cal.Rptr.3d 536, 354 P.3d 334.) Plaintiff's
effort to characterize her contract claims as arising from breaches of “ordinary,” “nonlegal” duties
is unavailing.


Plaintiff contends that Lee focuses on the “proof” necessary to establish a client's claim against a
former attorney as determinative of what statute of limitations applies. She contends her allegations
are sufficient for the pleading stage and that she is entitled to demonstrate, on the merits, that her
claims do not rely on proof that defendants violated professional obligations and are therefore not
time-barred.


Lee held that “section 340.6(a)'s time bar applies to claims whose merits necessarily depend on
proof that an attorney violated a professional obligation in the course of providing professional
services. In this context, a ‘professional obligation’ is an obligation that an attorney has by virtue
of being an attorney, such as fiduciary obligations, the obligation to perform competently, the
obligation to perform the services contemplated in a legal services contract into which an attorney
has entered, and the obligations embodied in the State Bar Rules of Professional Conduct.” (Lee,
supra, 61 Cal.4th at p. 1237, 191 Cal.Rptr.3d 536, 354 P.3d 334.)


Plaintiff's contract claims are based on defendants' alleged misconduct in allocating the settlement
funds in the personal injury action, either because they incorrectly calculated the litigation costs,
or because they breached their fiduciary duties to her by intentionally manipulating those charges
in order to recover more money than that to which they were entitled. There is no other fair reading
of the pleading and the attached exhibits. In this case, plaintiff will not be able to establish her
contract claims against defendants without demonstrating they breached professional duties owed
to her, or nonlegal services closely associated with the performance of their professional duties as
lawyers. Section 340.6(a) therefore applies.


[3] Plaintiff alleges she discovered the false charges that form the basis of her claims no later
than December 2011, and therefore she was on notice at that time that defendants had wrongfully
withheld funds from her. Her failure to file this action within one year after that discovery is fatal
to her claims.


*293  2. Accounting
[4] In her opening brief, plaintiff argued generally that her claim for an accounting was timely and
not governed by section 340.6(a), but she failed to identify what other statute of limitations applies
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or why the accounting claim was timely under that statute. In her reply brief, plaintiff briefly states
that the accounting cause of action is ancillary to the breach of contract claims and is therefore
governed by the four-year statute at Code of Civil Procedure section 337. As we explained in
footnote 2, ante, our review “ ‘is limited to issues which have been adequately raised and supported
in [appellant's opening] brief.’ [Citations.]” **379  (WA Southwest, supra, 240 Cal.App.4th at p.
155, 192 Cal.Rptr.3d 423.) However, even if the argument were properly before us, we would
reject it on the merits. The claim is untimely for the same reasons explained in part 1, ante.


3. Conversion and Fraud
[5] Plaintiff argues her cause of action for conversion is timely and governed by the three-year
statute of limitations at Code of Civil Procedure section 338, subdivision (c). Indeed, plaintiff
argues the statute had not yet expired when she filed this action in 2015 because the claim first
accrued in 2013. Plaintiff argues her case is closely analogous to the facts of Lee in which the
court concluded the plaintiff's claim for conversion against her former attorney was not necessarily
barred by section 340.6(a). We are not persuaded.


In Lee, the plaintiff had retained the defendant attorney in a civil matter and had advanced the
attorney $110,000 for attorney fees, plus another $10,000 for expert costs. The matter was settled
and the defendant attorney sent the plaintiff a letter and a final invoice, expressly stating that the
plaintiff had a credit balance of unearned fees in excess of $40,000. When the plaintiff asked her
attorney to return those unearned fees, the attorney contradicted his earlier letter, denied there was
any credit balance, and refused to return any funds to the plaintiff.


Lee noted that for a demurrer based on the statute of limitations to be successful, the time-bar must
“ ‘ “ ‘ “affirmatively appear on the face of the complaint; it is not enough that the complaint shows
that the action may be barred.” ’ ” ’ ” (Lee, supra, 61 Cal.4th at p. 1232, 191 Cal.Rptr.3d 536,
354 P.3d 334.) Given that legal standard and the facts alleged, Lee concluded that the plaintiff's
“complaint may be construed to allege that [the defendant] is liable for conversion for simply
refusing to return an identifiable sum of [the plaintiff's] money.” (Id. at p. 1240, 191 Cal.Rptr.3d
536, 354 P.3d 334.) Because the defendant could arguably be held liable for simple conversion,
similar to ordinary theft, section 340.6(a) did not necessarily *294  apply, at the pleading stage, to
bar the plaintiff's claim. (Lee, at p. 1240, 191 Cal.Rptr.3d 536, 354 P.3d 334.) The court left open
the possibility that the defendant attorney may prove the time-bar on summary judgment. (Ibid.)


Under no fair reading of the facts alleged in plaintiff's first amended complaint can it be inferred
that defendants wrongfully converted an identifiable sum of money which was undisputedly owed
to plaintiff. In any event, even assuming for the sake of argument that plaintiff's conversion
claim is not governed by section 340.6(a), her claim is still time-barred under the three-year
statute. Plaintiff's operative pleading contains express allegations that she discovered, no later than
December 2011, the alleged “wrongful” charges and fraudulent withholding by defendants upon
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which her conversion claim is based. Under the three-year statute of limitations, her conversion
claim had to be filed no later than December 2014. But, plaintiff did not file this action until March
25, 2015, over three months too late.


Plaintiff's delayed accrual argument cannot save her claim. Plaintiff argues she pled facts showing
her conversion claim did not accrue until 2013, citing paragraph 67 which alleges that defendants
“continued to knowingly, intentionally, and deceitfully make these false and fraudulent claims
to Plaintiff Foxen and to third parties, with the intent of perpetrating a fraud on Plaintiff Foxen,
in calendar year 2012 and calendar year 2013. In reliance on these fraudulent claims, Plaintiff
Foxen deferred filing a lawsuit against [the law firm] until the present time with the filing of
this complaint.” This allegation, set **380  forth in the fraud cause of action, is incorporated by
reference into the conversion claim.


The allegation at best is a conclusion, contradicted by other more specific allegations in the
pleading, including her discovery of the facts constituting the conversion by December 2011. It
matters not, for purposes of the accrual of plaintiff's claims, that defendants continued to assert the
validity of their distribution of the settlement monies. Plaintiff pled facts showing she discovered
and believed, by December 2011, that defendants had wrongfully withheld and converted funds
rightfully belonging to her. Nothing in paragraph 67 defeats or diminishes the effect of those
admissions.


Moreover, plaintiff amended the allegations in paragraph 67 to delete certain facts which belie
her claim of delayed accrual. In the original complaint, paragraph 67 stated: “Plaintiff Foxen has
demanded in 2013 and 2014 that [defendants] return to Plaintiff Foxen the converted funds. On
each occasion, [defendants] have refused to return to Plaintiff Foxen funds that [defendants] have
converted to their own use and that rightfully belong to *295  Plaintiff Foxen. On each such
occasion in 2013 and 2014, [defendants] have falsely, knowingly and fraudulently claimed that
they are entitled to retain such funds as their own. On each such occasion, [defendants] have
committed anew a conversion of the funds that belong to Plaintiff Foxen.” Plaintiff dropped the
allegations that the operative conduct in 2013 was that she made additional demands to defendants
to pay her the disputed monies, focusing in her amended pleading on the fact that defendants
continued to make false representations about the validity of the disbursement. To repeat, the
allegations do not diminish the import of her admissions about her knowledge of wrongdoing by
December 2011.


[6]  [7]  [8] Generally, an amended pleading supersedes the prior pleading. However, a well-
established exception to this general rule applies “ ‘where an amended complaint attempts to avoid
defects set forth in a prior complaint by ignoring them. The court may examine the prior complaint
to ascertain whether the amended complaint is merely a sham.’ [Citation.] The rationale for this
rule is obvious. ‘A pleader may not attempt to breathe life into a complaint by omitting relevant
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facts which made his previous complaint defective.’ [Citation.] Moreover, any inconsistencies
with prior pleadings must be explained; if the pleader fails to do so, the court may disregard the
inconsistent allegations. [Citation.] Accordingly, a court is ‘not bound to accept as true allegations
contrary to factual allegations in former pleading[s] in the same case.’ [Citation.] [¶] Furthermore,
as a matter of law, allegations in a complaint must yield to contrary allegations contained in exhibits
to a complaint.” (Vallejo Development Co. v. Beck Development Co. (1994) 24 Cal.App.4th 929,
946, 29 Cal.Rptr.2d 669; accord, Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th
336, 343–344, 179 Cal.Rptr.3d 161.) Plaintiff has failed to state sufficient facts supporting a theory
of delayed accrual.


[9]  [10]  [11] As for plaintiff's cause of action for fraud, she failed to raise any argument
concerning the claim in her opening brief, as we already noted above. (WA Southwest, supra, 240
Cal.App.4th at p. 155, 192 Cal.Rptr.3d 423.) The argument is properly deemed forfeited. However,
even if we considered the argument, we would deny it on the merits. Actions for actual fraud
against an attorney are governed by the three-year statute of limitations codified at Code of Civil
Procedure section 338, subdivision (d). **381  (Prakashpalan v. Engstrom, Lipscomb & Lack
(2014) 223 Cal.App.4th 1105, 1122–1123, 167 Cal.Rptr.3d 832.) Plaintiff's cause of action for
fraud is time-barred for the same reasons as her conversion cause of action. Plaintiff specifically
pled she discovered the facts constituting the fraud no later than December 2011 but failed to file
her action within three years of that discovery.


*296  4. Unfair Business Practices
[12] Plaintiff also contends her claim for unfair business practices pursuant to Business and
Professions Code section 17200 is timely and not governed by section 340.6(a). However, in her
opening brief, plaintiff did not identify the statute of limitations she contends is applicable, nor
raise any argument how any such statute applied on the facts here. She first raised, in her reply brief,
the contention that the four-year statute of limitations set forth at Business and Professions Code
section 17208 3  applies. As we have already explained above, our review “ ‘is limited to issues
which have been adequately raised and supported in [appellant's opening] brief.’ [Citations.]” (WA
Southwest, supra, 240 Cal.App.4th at p. 155, 192 Cal.Rptr.3d 423.) Even if the argument were
properly before us, we would reject it on the merits.


3 Business and Professions Code section 17208 provides in relevant part: “Any action to
enforce any cause of action pursuant to this chapter shall be commenced within four years
after the cause of action accrued.”


It is well established that “where more than one statute might apply to a particular claim, ‘ “a
specific limitations provision prevails over a more general provision.” [Citation.]’ [Citation.]” (Yee
v. Cheung (2013) 220 Cal.App.4th 184, 195, 162 Cal.Rptr.3d 851; accord, Vafi v. McCloskey
(2011) 193 Cal.App.4th 874, 881, 122 Cal.Rptr.3d 608 [more specific statute of limitations at
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section 340.6(a) applied to claim for malicious prosecution against an attorney, rather than general
statute applicable to malicious prosecution claims generally].) Section 340.6(a) is the more specific
statute, codifying a statute of limitations for all claims, except actual fraud, against attorneys arising
from their professional obligations. Section 340.6(a) therefore applies to plaintiff's unfair business
practices claim. The claim is time-barred for the reasons explained in part 1 above.


5. Leave to Amend
[13] Plaintiff declined the opportunity to amend her pleading following the court's sustaining
of defendants' demurrer to her first amended complaint. “ ‘It is the rule that when a plaintiff is
given the opportunity to amend his complaint and elects not to do so, strict construction of the
complaint is required and it must be presumed that the plaintiff has stated as strong a case as he
can.’ [Citations.]” (Reynolds v. Bement (2005) 36 Cal.4th 1075, 1091, 32 Cal.Rptr.3d 483, 116
P.3d 1162.) Plaintiff has forfeited any right to request leave to amend. (Las Lomas Land Co., LLC
v. City of Los Angeles (2009) 177 Cal.App.4th 837, 861, 99 Cal.Rptr.3d 503.)


*297  DISPOSITION


The judgment of dismissal entered October 15, 2015 in favor of defendants and respondents
John Carpenter, Paul Zuckerman, Nicholas Rowley, and Carpenter, Zuckerman & Rowley, LLP is
affirmed. Defendants and respondents shall recover costs of appeal.


Rubin, Acting P.J., and Flier, J., concurred.


All Citations


6 Cal.App.5th 284, 211 Cal.Rptr.3d 372, 2016 Daily Journal D.A.R. 11,920


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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42 Cal.3d 208, 721 P.2d 41, 228 Cal.Rptr. 160
Supreme Court of California


CLYDELHO FROMMOETHELYDO, Plaintiff and Respondent,
v.


FIRE INSURANCE EXCHANGE et al., Defendants and Appellants


S.F. No. 24881.
Jul 24, 1986.


SUMMARY


The insured under a homeowner's insurance policy commenced an action against his insurer
claiming that it had violated the covenant of good faith and fair dealing and Ins. Code, § 790.03.
The insurer, allegedly without adequate investigation, had denied the insured's claim for the value
of a stereo system and other property stolen from his house and had filed a report with the Bureau
of Fraudulent Claims (Bureau) based on an allegedly false statement from the sales clerk who had
sold the stereo that the insured had asked that the sales receipt be backdated to a date prior to
the theft. That report led to a criminal prosecution of the insured that was ultimately dismissed.
The insured received a jury verdict awarding him compensatory, emotional distress, and punitive
damages. (Superior Court of Sacramento County, No. 299600, William H. Lally, Judge.)


The Supreme Court affirmed the award of damages for the property the insured claimed was stolen
but reversed as to all other items of damages. The court held that the report to the Bureau was
conditionally privileged, since Ins. Code, § 12992 requires such reports when an insurer believes
a fraudulent claim is being made, and Ins. Code, § 12993, exempts insurers from civil liability for
making such reports without malice. There was insufficient evidence of malice. Insurance fraud
could be inferred from the facts known to the insurer, the insurer's potential profit if its insured were
successfully prosecuted for insurance fraud, by itself, did not establish malice, and the insurer's
failure to investigate further before making its report was immaterial, since the privilege in § 12993
takes precedence over the insurer's ordinary duty to investigate and a further investigation would
not have been beneficial to the insured. Thus, the conditional privilege in § 12993 barred any
recovery for damages related to the criminal prosecution. However, the court held that the insurer
violated the covenant of good faith since, after the termination of the criminal proceeding, the
insured informed it that witnesses existed who had seen the stereo system in his house before the
theft and the insurer failed to interview the witnesses. (Opinion by Broussard, J., with Bird, C.
J., Mosk, Reynoso, JJ., and Warren (Earl), *209  Jr., J., *  concurring. Separate concurring and
dissenting opinion by Grodin, J., with Lucas, J., concurring.)
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* Judge, Sacramento Municipal Court, assigned by the Chairperson of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 110--Extent of Loss of Insured and of Liability of Insurer--
Adjustment of Loss and Liability--Duty of Insurer to Act in Good Faith--Compromise and
Settlement--Investigation of Claims.
The covenant of good faith and fair dealing implied in every insurance contract requires each
contracting party to refrain from doing anything to injure the rights of the other to receive the
agreement's benefits. An insurer cannot reasonably and in good faith deny payments to its insured
without fully investigating the grounds for its denial, and if it withholds its payments of its insured's
claim in bad faith it is subject to liability in tort.


(2)
Insurance Contracts and Coverage § 110--Extent of Loss of Insured and of Liability of Insurer--
Adjustment of Loss and Liability--Duty of Insurer to Act in Good Faith--Compromise and
Settlement--Duty of Insurer to Investigate-- Limitations on Duties--Fraudulent Claims.
The duties imposed on an insurer as a fiduciary and under Ins. Code, § 790.03, subds. (h)(3),
and (h)(5), to promptly investigate and process claims and to make settlements when liability has
become reasonably clear are subject to the insurer's other duties imposed by statute such as the duty
of an insurer under Ins. Code, § 12992, to report claims it believes are fraudulent to the Bureau
of Fraudulent Claims.


(3)
Insurance Contracts and Coverage § 95--Notice and Proof of Loss or Death--Insurer's Reports of
Fraudulent Claims--Liability of Insurer.
In an action by an insured under a homeowner's policy against his insurer for damages caused by
the insurer's having made a report to the Bureau of Fraudulent Claims on his claim that his stereo
and other items had been stolen from his house, there was no basis to impose tort liability on the
insurer. The insurer had a duty under Ins. Code, § 12992, to report claims it believed fraudulent to
the bureau, a reasonable inference of fraud arose from the insured's having submitted an obviously
backdated receipt for the stereo to justify his claim that he owned the stereo at the time of the theft,
the insured submitted *210  no other evidence of ownership and the insurer had not omitted any
material information in its possession from the report. A true and complete report is not actionable,
even in the presence of malice.
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(4)
Insurance Contracts and Coverage § 95--Notice and Proof of Loss-- Insurer's Reports of Fraudulent
Claims--Inclusion of False Information-- Liability of Insurer--Conditional Privilege.
When a report of a claim an insurer believes is fraudulent, made to the Bureau of Fraudulent
Claims as required by Ins. Code, § 12992, contains false information, Ins. Code, § 12993, expressly
provides an exemption for the insurer, in the absence of malice, from tort liability to the insured.
Although the insurer may be held liable for including false statements of a witness in its report, the
question is whether there is evidence of actual malice as defined in Civ. Code, § 48a, subd. (4)(d),
on the insurer's part. Actual malice is established by a showing that the publication was motivated
by hatred or ill will towards the insured, or by a showing that the insurer lacked reasonable grounds
for belief in the truth of the publication, and therefore acted in reckless disregard of the insured's
rights.


(5)
Insurance Contracts and Coverage § 95--Notice and Proof of Loss-- Insurer's Reports of Fraudulent
Claims--Inclusion of False Information-- Liability of Insurer--Malice.
An insurer under a homeowner's policy was not liable for damages its insured incurred when he
was prosecuted for insurance fraud as a result of a report submitted by the insurer to the Bureau
of Fraudulent Claims as required by Ins. Code, § 12992, based on its belief that his claim that his
stereo was stolen was fraudulent. The fact that the report included false statements of the salesman
who sold the insured the stereo, indicating the insured wished the invoice backdated to a period
before the loss, did not indicate malice so as to overcome the conditional privilege for such reports
in Ins. Code, § 12993, where it did not appear that the insurer was aware that the salesman had
lied, that there was any collusion between the salesman and the insurer, or that the insurer had
any reason to suspect the salesman was lying apart from the statements of the insured. The fact
that the insurer stood to profit if the insured was successfully prosecuted by itself did not establish
malice. Furthermore, the insurer's failure to further investigate before making the report did not
constitute malice, since the conditional privilege takes precedence over the insurer's ordinary duty
to investigate, and a further investigation would not have been beneficial to the insured.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 404; Am.Jur.2d, Insurance, § 1371.] *211


(6)
Insurance Contracts and Coverage § 110--Extent of Loss of Insured and of Liability of Insurer--
Adjustment of Loss and Liability--Duty of Insurer to Act in Good Faith--Compromise and
Settlement--Duty of Insurer to Investigate.
In an action by an insured under a homeowner's policy against his insurer alleging that the
insurance company failed to adequately investigate his claim that a stereo and other property
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had been stolen from his house, the insurance company was properly found to have violated the
covenant of good faith and fair dealing, where, after criminal charges that the insured had made
a false claim based on an obviously backdated receipt he had submitted to establish ownership
of the stereo at the time of the theft had been dismissed, the insured advised the insurer that he
had witnesses who had observed the stereo in his house prior to the theft, and the insurer failed
to interview the witnesses.


COUNSEL
Jerome F. Downs, Greg S. Tolson, Linda J. Lynch, Thornton, Taylor & Downs, Raoul D. Kennedy,
Peter W. Davis, James A. Roberts, James C. Martin, Jacqueline M. Jauregui and Crosby, Heafey,
Roach & May for Defendants and Appellants.
Louis A. Highman, Lawrence Ball and Leonard Sacks for Plaintiff and Respondent.


BROUSSARD, J.


Plaintiff obtained a judgment for $15,271 in general damages, $250,000 for emotional distress,
and $1.25 million for punitive damages in this action for misconduct of an insurer in dealing
with a claim for stolen property. The principal issue raised is whether the insurer's report to
the Bureau of Fraudulent Claims (hereinafter Bureau) was privileged so as to preclude recovery
for injuries sustained as a result of a criminal proceeding. We conclude that the report was
privileged and that while we affirm the judgment to the extent of the value of the property stolen,
$8,871, less the $100 deductible, the judgment should be reversed as to the additional damages.
Although the record supports a finding that the insurer breached its duties, the breach did not
cause the additional damages—they were incurred due to the report to the Bureau and the criminal
proceeding. Accordingly, we affirm the judgment insofar as it awards plaintiff $8,771, *212  but
reverse the judgment insofar as it awards additional damages, permitting plaintiff to seek additional
damages suffered, if any, which were not due to the insurer's report.


In August 1978, plaintiff's home was burglarized, and he submitted a claim for $17,185. The
insurer ultimately paid $10,784.


In late June 1979, the house was burglarized again. Plaintiff claimed a loss of $8,871, including
$3,000 for stereo and video equipment assertedly bought from Matthew's TV and Stereo. Plaintiff
attached a pink copy of a bill of sale to his sworn proof of loss. The copy was one page of a five-
page form. The date “1/03/79” appeared in handwriting in the upper left-hand corner, but the cash
register printout date on the right-hand side had been erased and obliterated. The other four copies
of the bill of sale had a cash register printout date of “7/19/79,” which was after the second burglary.


A claims examiner and subsequently a private investigator hired by the insurer interviewed
employees at Matthew's. The salesman who made the July sale was acquainted with plaintiff
because they had worked together at IBM a number of years earlier. The salesman said that plaintiff
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told him he wanted a backdated receipt because he wanted to take the equipment abroad and avoid
custom duties. The salesman consulted the credit manager, and she authorized the backdating.
The sales manager who was not a percipient witness to the transaction confirmed that the receipt
had been altered. While a search of Matthew's records revealed sales to plaintiff before the first
burglary and after the second, no record was found of a sale between the burglaries. 1


1 Apparently the claims examiner and the private investigator did not interview the cashier
or the credit manager who initialed the sale documents. The latter testified at trial that she
remembered the transaction because this was the only backdated sale document she had
authorized although she had once authorized delivery of a blank sales slip to a customer who
wanted to avoid customs duties. She testified that it was made clear to plaintiff that, although
the January date would be written, the sales document would also contain the cash register
printout of the true date.


An attorney hired by the insurer set an oral examination for plaintiff for September 8, 1979. On
September 7, the insurer submitted a report to the Bureau. At the oral examination plaintiff said
he purchased the same or similar equipment on three occasions, once prior to the first burglary,
again between the burglaries, and the third after the second burglary. He said that when he made
his most recent purchase, he asked the salesman for a duplicate of the receipt of his purchase made
earlier in the year and that the salesman gave him the receipt he submitted with his loss claim.
Plaintiff left the oral *213  examination in the middle of it. At trial he testified that he left because
the questions were hostile and of a personal nature and he was confused.


The insurer's attorney advised plaintiff by letter that the insurer would not act until the sworn
statement was completed. The letter also stated that Matthew's personnel had said that the receipt
reflected a July purchase rather than a January purchase and urged plaintiff to complete the
examination bringing with him any further documentation. This was the first mention to plaintiff
that the receipt was defective. He was not advised that a report had been made to the Bureau.
When the examination resumed, plaintiff adhered to his version that he had asked for a copy of a
receipt of the January purchase and denied that he asked for a backdated receipt for tax purposes.
In November 1979, the insurer denied the claim in its entirety on the grounds of lack of verification
and fraud.


The Bureau determined to investigate and assigned one of its senior investigators who had handled
over 200 insurance fraud cases for the Bureau. He personally spoke to the Matthew's employees.
He concluded that it appeared that insurance fraud had occurred in violation of Insurance Code
section 556. He requested prosecution, and after the district attorney concluded that charges should
be filed, the investigator signed a complaint.
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Plaintiff was arrested at the fire station where he worked in March 1980 by the investigator. He
continued to maintain that he had purchased the same equipment at Matthew's on three separate
occasions. He spent the night in jail and was harassed by guards and other prisoners. In addition,
when he returned to work he was harassed by other firemen. He became withdrawn and his
marriage suffered ending in separation.


Plaintiff was held to answer at a preliminary hearing where he did not present any evidence.
His attorney subsequently convinced the deputy district attorney that the latter could not prove
beyond a reasonable doubt that the claim, as opposed to the receipt, was false. The deputy district
attorney dismissed the criminal charges on September 8, 1980, the morning of trial. The basis of the
dismissal apparently was that plaintiff had witnesses who would testify to seeing large quantities
of stereo and video equipment in his house two months prior to the second burglary and that false
documentation of a valid claim was not a violation of Insurance Code section 556. 2  *214


2 Insurance Code section 556 provides: “(a) It is unlawful to: [¶] (1) Knowingly present or
cause to be presented any false or fraudulent claim for the payment of a loss under a contract
of insurance. ...”


The insurer was not advised of the existence of the witnesses until after dismissal of the criminal
charges. Plaintiff's criminal attorney thereafter offered to compromise the insurance claim by
waiving the disputed $3,000, but the insurer rejected the compromise on the ground that a material
misrepresentation in a claim justifies rescission of the entire policy. The insurer did not interview
the witnesses. 3


3 Evidence as to matters occurring after the dismissal of the criminal action and the insurer's
rejection of the attorney's settlement have been omitted. While there may have been
reprehensible conduct by the insurer after the rejection of the settlement offer, such conduct
did not form the basis for the damages awarded in excess of the value of the stolen property.
Reference to the subsequent matters is also unnecessary with respect to the award of the
value of the stolen property.


Plaintiff commenced this action against his insurer. The complaint originally asserted breach of
the insurance contract, breach of the duty of good faith and fair dealing, breach of fiduciary duty,
fraud, and violation of section 790.03 of the Insurance Code. On the morning of trial, plaintiff
dismissed the causes of action for breach of the insurance contract and for fraud. At the trial, a
document examiner testified that the cash register printout date had been erased from the pink
copy along with the cash register printout of certain other figures, and that the cash register tape
with carbon paper had then been used to trace back on the pink copy the other figures. The cash
register tape was part of the Matthew's records.
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The jury found for plaintiff on the causes of action for breach of the duty of good faith and fair
dealing, breach of fiduciary duty, and violation of section 790.03. The economic loss damages
awarded are equal to the cost of plaintiff's bailbond, $500, the fee charged by counsel in the
criminal case, $6,000, and the amount of the original claim, $8,871, less the insurance deductible of
$100. The jury also awarded $250,000 for emotional distress, and $1.25 million punitive damages.
Substantially all of plaintiff's emotional distress was due to the criminal proceeding.


Discussion
(1) A covenant of good faith and fair dealing is implied in every insurance contract. (White
v. Western Title Insurance Co. (1985) 40 Cal.3d 870, 885 [221 Cal.Rptr. 509, 710 P.2d 309];
Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 575 [108 Cal.Rptr. 480, 510 P.2d 1032].) The
implied promise requires each contracting party to refrain from doing anything to injure the right
of the other to receive the agreement's benefits. To fulfill its implied obligation, an insurer must
give at least as much consideration to the interests of the insured as it gives to its own interests.
When the insurer unreasonably and in bad faith withholds payment of the claim of its insured,
it is subject *215  to liability in tort. And an insurer cannot reasonably and in good faith deny
payments to its insured without fully investigating the grounds for its denial. (Egan v. Mutual of
Omaha Ins. Co. (1979) 24 Cal.3d 809, 818-819 [169 Cal.Rptr. 691, 620 P.2d 141].)


(2) In addition an insurer holds itself out as a fiduciary. With the public trust must go private
responsibility consonant with the trust, including qualities of decency and humanity inherent in
the responsibilities of a fiduciary. ( Id., at p. 820.) Insurance Code section 790.03, subdivisions
(h)(3) and (h)(5), make it an unfair business practice for an insurer to fail to adopt and implement
reasonable standards for the prompt investigation and processing of claims and not to attempt
in good faith to effectuate prompt, fair and equitable settlements of claims in which liability has
become reasonably clear.


However, these duties to the insured are applied in the light of the insurer's other duties imposed
by statute.


Insurance Code section 12992 provides that an insurer “which believes that a fraudulent claim is
being made shall, within 60 days after determination by the insurer that the claim appears to be a
fraudulent claim, send to the Bureau of Fraudulent Claims, on a form prescribed by the department,
the information requested by the form ....” The Bureau shall undertake such investigation as it
deems necessary, and the Insurance Commissioner, if satisfied that fraud, deceit or intentional
misrepresentation has occurred, shall report any such violations of law to the insurer, to the
appropriate licensing agency and to the district attorney. If the commissioner is satisfied that fraud,
deceit or intentional misrepresentation has not been committed, he shall report to the insurer. The
insurer is not required to report to the Bureau if subsequent investigation shows that the claim is
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not fraudulent or if the insurer has reached agreement with the claimant as to the amount of the
claim and does not have reasonable grounds to believe the claim is fraudulent. 4  *216


4 Section 12992 provides: “(a) Any company licensed to write insurance in this state which
believes that a fraudulent claim is being made shall, within 60 days after determination by
the insurer that the claim appears to be a fraudulent claim, send to the Bureau of Fraudulent
Claims, on a form prescribed by the department, the information requested by the form and
such additional information relative to the factual circumstances of the claim and the parties
claiming loss or damages as the commissioner may require. The Bureau of Fraudulent Claims
shall review each report and undertake such further investigation as it deems necessary
and proper to determine the validity of the allegations. Whenever the commissioner is
satisfied that fraud, deceit, or intentional misrepresentation of any kind has been committed
in the submission of the claim, he shall report any such violations of law to the insurer,
to the appropriate licensing agency and the district attorney of the county in which such
offenses were committed, as provided by the provisions of Sections 12928 and 12930. If the
commissioner is satisfied that fraud, deceit, or intentional misrepresentation has not been
committed, he shall report such determination to the insurer. If prosecution by the district
attorney concerned is not begun within 60 days of the receipt of the commissioner's report,
the district attorney shall inform the commissioner and the insurer as to the reasons for the
lack of prosecution regarding the reported violations.
“(b) This section shall not require an insurer to submit to the bureau the information specified
in subdivision (a) in either of the following:
“(1) The insurer's initial investigation indicated a potentially fraudulent claim but which
further investigation revealed not to be fraudulent.
“(2) The insurer and the claimant have reached agreement as to the amount of the claim and
the insurer does not have reasonable grounds to believe the claim to be fraudulent.
“(c) Nothing contained in this article shall relieve an insurer of its existing obligations to
also report suspected violations of law to appropriate local law enforcement agencies.
“(d) Any police, sheriff or other law enforcement agency shall furnish all papers, documents,
reports, complaints, or other facts or evidence to the Bureau of Fraudulent Claims, when so
requested, and shall otherwise assist and cooperate with the bureau.”


Section 12993 provides that an insurer shall not be subject to civil liability “for libel, slander or any
other relevant tort cause of action by virtue of the filing of reports, without malice, or furnishing
other information, without malice, required by this article or required by the commissioner under
the authority granted in this article.” 5


5 Section 12993 provides: “No insurer, or the employees or agents of any insurer, shall be
subject to civil liability for libel, slander or any other relevant tort cause of action by virtue of
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the filing of reports, without malice, or furnishing other information, without malice, required
by this article or required by the commissioner under the authority granted in this article.”


(3) When it reported to the Bureau, the facts known to the insurer provided a reasonable inference
of insurance fraud. Matthew's had been unable to find a record of a sale in January 1979; plaintiff
had submitted an obviously backdated receipt, the receipt had apparently been altered in order to
validate plaintiff's claim, and no other proof of ownership of the stereo and video equipment had
been presented.


Compliance with a statutory duty to report and furnish does not provide a basis for tort liability so
long as the information is accurate and complete. The evidence is undisputed that the pink copy of
the sales document of the July sale was altered to reflect a sale occurring in January, and that the
pink copy was submitted by plaintiff in support of a claim of loss occurring in June. It is not claimed
that in reporting to the Bureau the insurer omitted any material information in its possession which
might have exonerated plaintiff. Even in the presence of malice, a true and complete report to the
Bureau is not actionable.


(4) When the report transmitted to the Bureau contains false information, section 12993 expressly
provides that an insurer in the absence of malice shall not be subject to civil liability “for libel,
slander or any other relevant tort cause of action” for furnishing information required by the code
section *217  or the Insurance Commissioner. Libel and slander causes of action are, of course,
the traditional remedies for publishing false information. Section 12993 applies only to insurers,
and the conditional privilege thereby provided to insurers applies to any action against the insurer
premised on misrepresentation made in a report to the Bureau. 6


6 The insurer claims that its report is absolutely privileged under Civil Code section 47,
subdivision 2 as a communication made in an official proceeding authorized by law and
that the only action which can be maintained based on its report is an action for malicious
prosecution. (See Hogen v. Valley Hospital (1983) 147 Cal.App.3d 119, 122-123 [195
Cal.Rptr. 5]; Stanwyck v. Horne (1983) 146 Cal.App.3d 450, 457-459 [194 Cal.Rptr. 228].)
However, if the report was absolutely privileged under section 47, Insurance Code section
12993 providing a conditional privilege for the reports would serve no useful purpose. The
special provision granting only a conditional privilege for the reports must prevail over the
general provision granting an absolute privilege.


Under the evidence, it could be concluded that the insurer transmitted false information to the
Bureau. The trier of fact could conclude that plaintiff had purchased the video and stereo equipment
between the two burglaries, that he had asked the Matthew's salesman for a receipt of that purchase,
that the Matthew's salesman purported to give him such a receipt, and that the Matthew's salesman
falsely stated plaintiff asked for a backdated receipt for customs purposes. The fact that the insurer
may have accurately reported the salesman's statements does not mean that the insurer may not be
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held responsible for those statements. When one person repeats another's defamatory statement,
he may be held liable for republishing the same libel or slander. (Gilman v. McClatchy (1896) 111
Cal. 606, 612 [44 P. 241]; Arditto v. Putnam (1963) 214 Cal.App.2d 633, 639, fn. 2 [29 Cal.Rptr.
700]; Rest. 2d Torts, § 581A, com. e.)


The issue then becomes whether there is evidence of malice on the insurer's part. “Section 48a,
subdivision 4(d), of the Civil Code defines 'actual malice' as 'that state of mind arising from hatred
or ill will toward the plaintiff; provided, however, that such a state of mind occasioned by a good
faith belief on the part of the defendant in the truth of the libelous publication or broadcast at the
time it is published or broadcast shall not constitute actual malice.' A California appellate court has
recently held that 'The malice necessary to defeat a qualified privilege is ”actual malice “ which
is established by a showing that the publication was motivated by hatred or ill will towards the
plaintiff or by a showing that the defendant lacked reasonable grounds for belief in the truth of the
publication and therefore acted in reckless disregard of the plaintiff's rights (citations).' (Roemer
v. Retail Credit Co. (1975) 44 Cal.App.3d 926, 936 [119 Cal.Rptr. 82], italics in original; see also
White v. State of California, supra, 17 Cal.App.3d 621, 628-629.)” (Sanborn v. Chronicle Pub.
Co. (1976) 18 Cal.3d 406, 413 [134 Cal.Rptr. 402, 556 P.2d 764].) *218


It does not appear that the insurer was aware the Matthew's salesman had lied, that there was any
collusion between the salesman and the insurer, or that the insurer had any reason to suspect the
salesman was lying apart from plaintiff's assertion that he had asked for a copy of the January sale
documents and believed he had received one.


(5) Plaintiff asserts that malice is shown because the insurer stood to profit if plaintiff was
successfully prosecuted for fraud, the insurer's employee intentionally prepared his report in a
manner likely to result in prosecution rather than in being lost in the Bureau's files, the insurer did
not interview the cashier or credit manager, the insurer did not interview plaintiff before reporting
to the Bureau or advise him of its intent to report to the Bureau, and the insurer did not consult
an expert document examiner.


However, we have concluded that these matters are not sufficient to show malice. In almost every
case if not every case where an insurer reports a claim believed to be fraudulent to the Bureau,
the insurer stands to profit if the insured is successfully prosecuted. If ability to profit warranted a
finding of malice, the insurer would be required to guarantee the accuracy of information obtained
and to act at its peril whenever it reported information to the Bureau, and the statutory privilege
would be meaningless. Accordingly, the potential that the insurer may escape liability on the
insured's claim is not sufficient to show malice. Rather, the requirement of malice in the statute
must be viewed as a legislative determination that the insurer's pecuniary interest without more
does not make the report actionable.
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Once an insurer has evidence providing probable cause to believe an insurance fraud has occurred
and determines to make a report to the Bureau, it may properly make its report, and the fact that
the report is designed to secure prosecution does not show malice so long as the report does not
contain known inaccuracies and is not incomplete.


Plaintiff's major argument is that the insurer should have investigated further. Notwithstanding
that it had probable cause to believe that an insurance fraud had been committed, plaintiff asserts,
the insurer had a duty to its insured to investigate further to determine whether there was evidence
that would explain the apparent fraud. In so urging, plaintiff points out that under section 12992
an insurer is not required to report to the Bureau if a subsequent investigation revealed that the
insured was not fraudulent or if there is a settlement and the insurer does not believe the claim to
be fraudulent. Plaintiff points out that the insurer's implied covenant of good faith and fair dealing,
its fiduciary duties to the insured, and its statutory duty to engage in fair business practices all
encompass a duty to investigate. *219  (See, e.g., Ins. Code, § 790.03, subd. (h)(3); Egan v. Mutual
of Omaha Ins. Co., supra, 24 Cal.3d 809, 817-819.)


Application of the duty to investigate to actions based on a report by an insurer to the Bureau
would be in conflict with the privilege established by section 12993 for nonmalicious reports. As
we have seen, the privilege applies unless the insurer acts out of hatred or ill will or in reckless
disregard of the insured's rights. There is no evidence that the insurer acted out of hatred or ill
will or in reckless disregard of the insured's rights. Permitting recovery for an inaccurate report
on the basis of a lesser standard—a duty to further investigate based on the implied covenant,
fiduciary duty, or the duty to engage in fair practices—would mean that the privilege is illusory.
We conclude that when an insured seeks damages on the basis of an insurer's report to the Bureau,
the privilege of section 12993 must take precedence over the ordinary duty to investigate. In the
instant case, plaintiff has failed to present evidence that the insurer acted maliciously in making
its report to the Bureau.


This does not mean that an insured may not recover damages for a failure to investigate in violation
of the implied covenant, fiduciary duty or the duty to engage in fair practices. The insured may
recover damages for such violations where the recovery is not predicated upon injury due to a
report to the Bureau but upon other injuries.


Moreover, there was no breach of the duty to investigate causing injury prior to the report to
the Bureau. The credit manager of Matthew's testified in substantial accord with the Matthew's
salesman, and thus had the credit manager been interviewed prior to the report, it would have
been harmful rather than helpful to plaintiff. The cashier did not testify, and it is mere speculation
that the cashier could shed any light favorable to plaintiff on the matter. The document examiner
testified that the erasure of the cash register printout date was visible to the naked eye. Although
he also stated that the cash register tape was used to replace some of the figures on the pink copy
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which had apparently been mistakenly erased, this testimony showed that the alteration occurred
at Matthew's, and did not show that there was no insurance fraud.


The only further investigation that might have precluded the report to the Bureau is if the insurer
had located the witnesses who had seen large amounts of stereo and video equipment in plaintiff's
home between the burglaries. The witnesses were obviously known to plaintiff and not the insurer.
Plaintiff did not advise the insurer of the existence of the witnesses until after the *220  criminal
charges were dismissed, and the insurer's failure to discover them earlier cannot be viewed as a
failure to adequately investigate.


We conclude that the judgment cannot be upheld to the extent that plaintiff was awarded damages
for injuries attributable to the report to the Bureau and the subsequent criminal proceeding.


(6) On the other hand, the evidence shows that after the dismissal of the criminal charges the
insurer breached its duty to investigate. ( Egan v. Mutual of Omaha Ins. Co., supra, 24 Cal.3d 809,
817-819.) In Egan the evidence was undisputed that the insurer failed to properly investigate the
plaintiff's claim, and we held that the trial court correctly instructed the jury that a breach of the
implied covenant of good faith and fair dealing was established. (24 Cal.3d at p. 819.) In the instant
case, once the insurer was advised of the existence of witnesses who had observed the equipment
in plaintiff's house, it had a duty to fairly investigate to determine whether plaintiff had a valid
claim. The evidence is undisputed that the insurer failed to investigate when after dismissal of the
criminal charges it learned of the existence of the witnesses. The undisputed evidence establishes
a breach of the covenant.


The damages awarded for the cost of the bail bond and the attorney fees in the criminal case
were based on the insurer's report to the Bureau. The emotional distress damages are based on
evidence relating to the period between plaintiff's arrest and the dismissal of the criminal charges
and for injuries received as a result of the insurer's report to the Bureau and the subsequent criminal
proceeding. The award of punitive damages may not be upheld since most of the compensatory
damages must be set aside. (See Neal v. Farmers Ins. Exchange (1978) 21 Cal.3d 910, 927-928
[148 Cal.Rptr. 389, 582 P.2d 980].) The judgment must be reversed insofar as it awards the above
damages. The damages for economic loss, insofar as they are based on the value of the stolen
goods, can be upheld. The record shows that the insurer breached its duty to investigate after it
was advised of the existence of plaintiff's witnesses. By awarding damages for economic loss,
the jury obviously determined that plaintiff had suffered the loss. In addition, plaintiff should be
permitted to seek a further trial to recover other damages, if any, resulting from the insurer's failure
to investigate after it learned of plaintiff's witnesses.


The judgment is affirmed insofar as it awards plaintiff $8,771. In all other respects it is reversed.
Each side shall bear its costs on appeal.
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Bird, C. J., Mosk, J., Reynoso, J., and Warren (Earl), Jr., J., *  concurred. *221
* Judge, Sacramento Municipal Court, assigned by the Chairperson of the Judicial Council.


GRODIN, J.,


Concurring and Dissenting.


I concur in the majority's conclusion that the evidence in the record is insufficient to demonstrate
that the insurer acted with malice in making its report to the Bureau of Fraudulent Claims (Bureau).
As the majority notes, the receipt which plaintiff submitted to the insurer in support of his claimed
loss contained, on its face, an indication that the relevant date may have been altered, and the
insurer's investigation confirmed that the receipt had in fact been backdated. There is no evidence
to suggest that the insurer realized when it reported the matter to the Bureau that the insured's
claim was actually valid or that it made the report simply to avoid its contractual obligations. On
these facts, I agree that Insurance Code section 12993 precludes the insurer from being held liable
for any damage plaintiff may have suffered as a result of either the insurer's report to the Bureau
or the subsequent criminal proceedings. Since, as the majority points out, the substantial damages
awarded by the jury in this case were attributable, at least in large part, to the filing of the report
and the manner in which the criminal proceeding against defendant was handled, the bulk of the
damage award must be reversed.


Where I part company with the majority, however, is in its conclusion that—despite the above error
—the jury's imposition of liability on the insurer for breach of the covenant of good faith and fair
dealing should nonetheless be affirmed. (Ante, p. 220.) In reaching this conclusion, the majority
states that “the evidence shows that after the dismissal of the criminal charges the insurer breached
its duty to investigate.” (Ante, p. 220.) The jury, however, was never asked to determine whether
the insurer's “post-dismissal”—or, perhaps more precisely, nonprivileged 1 —conduct, considered
alone, constituted a breach of the covenant of good faith and fair dealing. As noted, much of
the evidence presented at trial related to the events surrounding the insurer's filing of the reports
with the Bureau and the resulting criminal proceeding, and the jury was not instructed that, in
determining whether the insurer had violated its duty of good faith and fair dealing, it could not
consider the insurer's privileged conduct or the consequences that flowed from such conduct.


1 Although the majority opinion refers to conduct of the insurer which occurred “after the
dismissal of the criminal charges,” it would appear that the jury—in passing on the breach-
of-the-covenant-of-good-faith question—could properly consider both pre and postdismissal
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conduct of the insurer that was not a part of the activity to which section 12993's privilege
attaches.


Nor do I think that we can properly find on this record that the insurer's nonprivileged conduct
constituted a tortious breach of the covenant of good faith and fair dealing as a matter of law.
Contrary to the majority's intimation, Egan v. Mutual of Omaha Ins. Co. (1979) 24 Cal.3d
809 [169 Cal.Rptr. 691, 620 P.2d 141] neither holds nor suggests that an insurer, *222  which
discovers, after considerable investigation, that its insured has filed a false proof-of-loss statement,
invariably breaches the covenant of good faith and fair dealing simply by failing to undertake
further investigation of new evidence belatedly presented by the insured. Although under some
circumstances an insurer's failure to pursue additional investigation of an insured's claim might be
found to constitute bad faith conduct, it surely would be appropriate in making that determination
for the trier of fact to take into account the earlier investigatory efforts of the insurer and the relative
culpability of the insured. It is not proper to foreclose or to prejudge that inquiry here.


Thus, I conclude that the judgment should be reversed in its entirety. 2  If plaintiff chooses to pursue
the matter, the case should be retried and submitted to the jury under proper legal principles.


2 Contrary to the majority's suggestion, I do not think we can properly affirm the judgment
“insofar as it awards plaintiff $8,771.” (Ante, p. 220.) As the majority's statement of facts
indicates (ante, p. 214), at the beginning of trial plaintiff dismissed his breach of contract
claim; as a consequence, the jury was not instructed on breach of contract—as contrasted
with breach of the covenant of good faith and fair dealing—principles. Thus, if the $8,771
award is to be sustained, it can only be upheld as a proper portion of the damages obtainable
for the insurer's breach of the covenant. Because the jury has not yet determined whether the
insurer's nonprivileged conduct amounted to a breach of the covenant, however, we cannot
affirm any damages that were predicated on such a breach.


Lucas, J., concurred.
Respondent's petition for a rehearing was denied September 25, 1986. *223


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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57 Cal.App.2d 979, 135 P.2d 670


FRANK S. GENUSER, Respondent,
v.


THE OCEAN ACCIDENT AND GUARANTEE
CORPORATION, LIMITED (a Corporation), Appellant.


Civ. No. 13797.
District Court of Appeal, Second District, Division 3, California.


Apr. 6, 1943.


HEADNOTES


(1)
Reformation of Instruments § 50--Evidence--Sufficiency--Mistake.
In an action to reform an automobile insurance policy, the evidence sustained a finding that through
the insured's mistake a policy was issued on a car which he did not own or operate, where he
took possession of the car described in the policy but later returned this car and took in its place
another car, where he informed an insurance broker that he had purchased the second car, but by
inadvertence gave the broker, who gave the insurer, a description of the first car, and where the
parties intended that the policy would describe a car which the insured owned, not one which he
did not own.


(2a, 2b)
Insurance § 240(1), 240(3)--Actions--Limitation of Actions--By Policy Provision--Waiver.
Denial of liability under an insurance policy does not constitute a waiver by the insurer of a
condition of the policy limiting the time for commencement of an action thereon. Such a limitation
cannot be construed to mean that it is effective where the insurer admits partial but not total liability,
and is not effective where the insurer denies all liability.


Denial of liability as affecting contractual limitations for action upon insurance policy, note, 3
A.L.R. 218. See, also, 14 Cal.Jur. 599; 29 Am. Jur. 1048.


(3)
Insurance § 240(1)--Actions--Limitation of Action--By Policy Provision.
An insurer may by contract of insurance limit the time within which suit may be brought on the
policy so as to provide a shorter time than is provided by law.
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Limitation of time within which to sue insurer, notes, 83 A.L.R. 748; 112 A.L.R. 1288; 12 A.L.R.
758. See, also, 14 Cal.Jur. 599; 29 Am.Jur. 1039.


(4)
Insurance § 240(3)--Actions--Limitation of Action--By Policy Provision--Estoppel.
In an action for reformation of an insurance contract, the insurer may be precluded from asserting
as a bar to the action the insured's failure to sue within the time limited by the policy, where it
would be unreasonable and *980  inequitable to give effect to the limitation, as where the delay in
filing suit did not result alone from the insurer's denial of liability, but resulted from the insurer's
refusal to reform the policy so as to express the true agreement of the parties, thereby imposing
upon the insured the necessity to establish first his right by reformation of the policy, and where
he had brought a prior action for reformation, and had prosecuted it with diligence, but at the
insistence of the insurer, after an appeal therein, he elected to try the instant action first.


SUMMARY


APPEAL from a judgment of the Superior Court of Los Angeles County. Thurmond Clarke, Judge.
Affirmed.


Action for reformation of an insurance policy. Judgment for plaintiff affirmed.


COUNSEL
George H. Moore and Hugh B. Rotchford for Appellant.
Hibbard and Kleindienst for Respondent.


SHINN, Acting P. J.


The judgment from which defendant The Ocean Accident and Guarantee Corporation, Ltd.,
appeals reformed a policy of automobile insurance issued by said defendant in favor of plaintiff
by correcting the description of the property insured so as to describe a 1934 Ford car, motor No.
18-705524, instead of a 1933 Ford, motor No. 18-447073; the judgment also awarded plaintiff as
moneys due under the insurance policy the aggregate sum of $3,350 and interest. The basis of the
reformation of the contract which the court decreed is the one declared by section 3399 of the Civil
Code, which reads: “When, through fraud or a mutual mistake of the parties, or a mistake of one
party, which the other at the time knew or suspected, a written contract does not truly express the
intention of the parties, it may be revised on the application of a party aggrieved, so as to express
that intention. ...”
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The court found: “That it is true that it was the intention of the plaintiff and defendant The
Ocean Accident and Guarantee Corporation, Limited, to insure the plaintiff from liability caused
by accident, as aforesaid, arising out of the use, ownership and maintenance of an automobile
owned by plaintiff and in which he had an insurable interest, to-wit, a 1934 de luxe Ford coupe,
motor No. 18-705524, and not to insure the plaintiff from liability in connection with the use,
ownership and maintenance of any automobile not owned or operated by *981  him or in which,
or in the use of which he had no insurable interest. That through the mistake of plaintiff, known
to defendant, a policy of insurance was issued upon an automobile which the plaintiff did not
own or was not operating or in which he had no insurable interest. That each of plaintiff and said
defendant, The Ocean Accident and Guarantee Corporation, Limited, intended and agreed that the
legal consequences of their acts should be the indemnification of plaintiff against loss and damage
from bodily injury and injury to or destruction of property caused by accident in the amounts
specified in said Exhibit 'A' arising out of the ownership, maintenance or use of an automobile
which plaintiff then owned, to-wit, a de luxe Ford coupe automobile, year model 1934, engine
No. 18-705524.”


In Genuser v. Ocean Acc. etc. Corp., (1941) 42 Cal.App.2d 673 [109 P.2d 753], which was a
different action brought by plaintiff herein against defendant herein for reformation of the same
policy of insurance, it was held that the complaint, which alleged the same facts as those contained
in the above quoted finding, were sufficient to state a cause of action for reformation of the contract.
Accordingly, the court reversed a judgment which had been entered in favor of the defendant after
the sustaining of its demurrer to the complaint. We adopt for the purposes of our decision what the
court there said as to the sufficiency of the facts to establish a mistake warranting reformation. (1)
The sole question before us on this branch of the case is whether the evidence was sufficient to
support the foregoing finding; the answer is in the affirmative.


Plaintiff arranged to buy a used Ford car from a dealer. He paid the price asked for a 1933 car,
motor, No. 18-447073, and took possession of it under an arrangement that he might drive it for
a few days and, if not satisfied, return it and exchange it for any other second-hand car the dealer
had for sale. Title to the car was not transferred to him. Three days later he returned the car to
the dealer and took in its place and acquired title to a 1934 Ford, motor No. 18-705524. On the
day that he drove out the first car, through one Widenham, an insurance broker, plaintiff ordered
from defendant a policy insuring him against public liability and property damage. He gave to
Widenham and Widenham gave the company a description of the first car. Three days later he
informed Widenham that he had purchased the second car instead of the first one, but through
inadvertence he described to Widenham the 1933 car; Widenham *982  on the same day notified
defendant that plaintiff had actually purchased a different car and that the description of the 1934
car should be inserted in the policy in lieu of the first description, but Widenham, due to plaintiff's
mistake and inadvertence, repeated the description of the first car. The parties intended that the
policy would describe a car which plaintiff owned, not one which he did not own. Plaintiff did
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not discover the mistake in the policy until after the 18th of April, 1938, on which date the car
was involved in an accident, as hereinafter stated. All of the foregoing facts were found to be true
and are fully supported by the evidence and the inferences reasonably deducible therefrom. The
court further found that defendant knew that plaintiff did not own or have an insurable interest in
the car described in the policy and that plaintiff had made a mistake in attempting to describe the
1934 car. This facts as to defendant's knowledge was one which was reasonably and logically to
be inferred from the evidence. If defendant had been without such knowledge, the misdescription
of the car would have been due to a mutual mistake. It was stipulated that insurance would have
been issued on the 1934 car if it had been applied for, and at the same rate. Plaintiff made not a
good case for reformation of the policy.


(2a) The second branch of the case has to do with the contention of the company that the present
action was barred by a stipulation of the policy limiting the right to sue thereon to a period of
two years and one day after liability of the insured against which he was protected by the policy
had been finally determined by judgment or by written agreement of the insured, the claimant (for
damages) and the company.


On April 18, 1938, plaintiff's minor daughter, for whose negligence plaintiff was liable under
section 350 of the Vehicle Code, drove the car into collision with another car, with resulting injuries
to two occupants of the latter car. Both sued plaintiff. One recovered a judgment, which plaintiff
paid December 19, 1938; the other case was compromised November 23, 1938, and plaintiff paid
a sum less than the actual damages sustained by the plaintiff in that action. Plaintiff had tendered
the defense of these actions to defendant, but defendant denied all liability under the policy and
refused to defend and later refused to pay the sums for which plaintiff was liable on account of
the accident and likewise refused to reimburse plaintiff for attorney's fees and expenses paid out
in defense of the actions and which were included in the sum of $8,350 for which the judgment
herein was rendered. The present action was filed *983  February 13, 1941, or two years and from
two to three months after plaintiff had paid the judgment obtained by one of the claimants and
had settled with the other.


(3) In discussing defendant's contention that the action was filed too late, we accept as a settled
principle of law that an insurer may by the contract of insurance limit the time within which suit
may be brought on the policy so as to provide a shorter time than is provided by law. The limitation
of the time for bringing suit to two years and one day was not of itself invalid; stipulations for
shorter periods have been upheld. (Tebbets v. Fidelity & Casualty Co., (1909) 155 Cal. 137 [99 P.
501].) ( 2b) As his first excuse for not bringing suit within the limited period, plaintiff insists that
defendant's denial of liability, of itself, constituted a waiver of the condition of the policy. He quotes
the rule stated in Grant v. Sun Indemnity Co., (1938) 11 Cal.2d 438, 440 [80 P.2d 996], as follows:
“It is a well-recognized rule, which we conclude is applicable to the special circumstances here,
that the insurer may not repudiate the policy, deny all liability, and at the same time be permitted
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to stand on a provision inserted in the policy for its benefit.” We do not find authority which
supports plaintiff's contention that denial of liability under a policy of insurance of itself constitutes
a waiver by the insurer of a condition of the policy limiting the time for the commencement of an
action. Undoubtedly denial of liability does excuse the insured from thereafter furnishing proof of
loss (Hill v. Mutual Benefit Health etc. Assn., (1934) 136 Cal.App. 508 [29 P.2d 285]) and from
compliance with other stipulations specifying conditions precedent to suit on the policy (Farnum
v. Phoenix Insurance Co., (1890) 83 Cal. 246 [23 P. 869, 17 Am.St.Rep. 233].) But there is no
occasion for bringing suit on a policy unless the insurer denies liability in whole or in part, and
the contract cannot be construed to mean that the limitation is effective where the company admits
partial but not total liability and is not effective where it denies all liability. (Joyce, the Law of
Insurance, 2d ed., vol. 5, secs. 3211 and 3212.)


(4) There is, however, a well settled rule under which the insurer may be precluded from asserting
as a bar to the action failure of the insured to sue within the time limited by the policy. It was stated
in Sheard v. United State Fidelity & Guaranty Co., (1910) 58 Wash. 29 [107 P. 1024, 109 P. 276],
that the limitation of the time for bringing suit is not controlling where there is a reasonable excuse
for delaying the suit beyond the *984  time agreed upon, and it was also stated in Thompson v.
Phenix Ins. Co., (1889) 136 U.S. 287, 298 [10 S.Ct. 1019, 34 L.Ed. 408, 413], “While the validity
of such a stipulation cannot be disputed (Riddlesbarger v. Hartford F. Ins. Co., 74 U.S. (7 Wall. 386)
7 [19 L.Ed. 257], we do not doubt that it may be waived by the Company. And such waiver need
not be in writing. It may arise from such a course of conduct upon its part as will equitably estop
it from pleading the prescribed limitation in bar of a suit by the insured.” This rule was followed
by the trial court, which took into consideration everything that occurred from the time plaintiff
discovered the mistake that had been made in writing the policy to the time when the present action
was commenced. In determining whether the ruling was correct we must consider the same facts
and should reach the same result, if the determination of the trial court finds reasonable support
in the facts found.


The essential facts as found by the court and upon which plaintiff relies are the following: after
the accident and prior to July 12, 1938, he demanded that defendant perform its obligations under
the policy, which defendant refused to do, denying liability; on July 12, 1938, he brought an
action, to which we have heretofore referred, for reformation of the policy; defendant demurred
to his complaint, the demurrer was sustained, plaintiff amended, defendant again demurred, the
demurrer was sustained, and on October 6, 1938, judgment was rendered in favor of defendant.
On November 2, 1938, plaintiff appealed. On January 29, 1941, the District Court of Appeal, as
above stated, reversed the judgment and fifteen days later, or some forty-three days before that
decision had become final, plaintiff instituted the present action.


(In his complaint in the present action plaintiff prayed that it be consolidated for the purpose of
trial with the former action, in which it was sought to reform the policy but not to recover on it.
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Defendant by special defense pleaded the pendency of the former action in abatement of the present
one. At the inception of the trial defendant moved for judgment on the pleadings on the ground
that another action was pending, which motion was denied; defendant then moved that plaintiff
be required to elect to proceed with the trial of either the first or the second action and plaintiff
elected to try the second one instead of the first. If the latter motion was not an abandonment of the
defense of another action pending, it has been abandoned on the appeal by failure to present it.)


The court also found as follows: “That the delay, if any, in *985  the commencement of this action
for recovery on the said policy was caused by the fault of the defendant, The Ocean Accident
and Guarantee Corporation, Limited, in refusing to reform the said policy to express the true
intent and agreement of the parties thereto. That because of facts hereinabove found, the limitation
prescribed by said policy for the commencement of suit to recover thereon is unreasonable.” What
the court really decided was not that the limitation prescribed by the policy was unreasonable, as
the foregoing language might indicate, but that under the entire facts of the case, which are set forth
in the findings at length, it would be unreasonable and inequitable to give effect to the limitation.


We are entirely satisfied with this conclusion. The delay in filing suit did not result alone from
defendant's denial of liability; it resulted from the consequences of defendant's denial, which
imposed upon plaintiff the necessity to first establish his right by reformation of the policy. It
would be a harsh rule indeed which penalized plaintiff where he acted with the utmost diligence to
establish his rights under the policy against the persistent opposition of the defendant. Defendant's
denial of liability forced the insured to bring suit for reformation of the policy. That action was
instituted promptly and was prosecuted with diligence. From an adverse judgment in the trial court
he appealed. At the time the appeal was taken plaintiff's liability to the persons injured in the
accident had not been established. When the judgment for damages was rendered against him and
when he settled the other claim it was too late for him to amend his complaint for the recovery of
the amount of his damage, since the case was then on appeal. It is true, of course, that he could
have brought another action for damages before the appeal had been determined, but such an
action would have had to remain untried until his right to a reformation of the policy had been
determined. Presumably the defendant would have appeared in that action by demurrer and if it
had, the demurrer would have been sustained, since without proof of the mistake in an action for
reformation of the policy, plaintiff's 1934 car was not covered by the policy. Had plaintiff filed
a second suit, the most that he could have hoped for would have been that the action would be
allowed to rest until the first case had been decided. The institution of such an action would have
been without purpose except, perhaps, the strategic one of avoiding the objection now urged by the
defendant that the present suit is barred by the limitation. We cannot believe that plaintiff *986
was required to take such a futile step for the preservation of his rights, or that the condition of the
policy may reasonably or justly be given the effect of requiring plaintiff to bring a suit which could
not reasonably or sensibly have gone to trial until the other action had been determined. We assume
that the limitations of the time within which suit may be brought which are commonly found in
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insurance policies are placed there in good faith and to serve a wholly proper and meritorious
purpose. We do not doubt that experience has demonstrated the wisdom of providing by contracts
of insurance shorter periods for the institution of actions than those provided by law, but the
purpose of such limitations is to obtain the advantage of an early trial of the matters in dispute
and to make more certain and convenient the production of the evidence upon which the rights
of the parties may depend. We think it would be wholly unreasonable to say that plaintiff was
required to file his complaint with the county clerk under the circumstances that confronted him,
when the case would have had to remain dormant or, if it had been pressed by either of the parties,
defendant would have been subjected to unnecessary expense in the event it prevailed in the first
action. Defendant would clearly have been in a position to defeat a recovery on the policy until the
right to have it reformed had been established. Inasmuch as the defense of the first action rendered
it impracticable, to say the least, to go to trial in a second action until the final determination of
the first one, it is clear to us that defendant's conduct furnished the occasion for the delay and that
it cannot take advantage of a situation which was of its own creation. It had a right, of course, to
defend the first action, but in doing so it defeated the purpose of the stipulation which limited the
time for bringing suit on the policy. Under these facts we believe that the trial court should have
felt impelled to render judgment in favor of plaintiff.


The judgment is affirmed.


Wood (Parker) J., and Bishop, J. pro tem., concurred. *987


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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HARRY GIFFIN, Plaintiff and Appellant,
v.


UNITED TRANSPORTATION UNION et al., Defendants and Respondents.


No. B017627.
Court of Appeal, Second District, Division 5, California.


Apr 6, 1987.


SUMMARY


The trial court, in an action by a union member against his union for failing to represent him in
arbitration of a grievance against his employer, sustained the union's demurrer to the member's
first amended complaint and ordered the case dismissed. (Superior Court of Los Angeles County,
No. C543141, Charles E. Jones, Judge.)


The Court of Appeal affirmed. It held that the action, although labeled as one for breach of contract,
was actually an action for breach of the union's duty to represent the member in good faith pursuant
to the collective bargaining agreement. The appropriate period of limitations for such actions is
three years for a liability created by statute (Code Civ. Proc., § 337, subd. 1), the court held, and
thus dismissal of the action, which was brought more than three years after the cause of action
arose, was proper. (Opinion by Ashby, J., with Feinerman, P. J., and Hastings, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Limitation of Actions § 17--Period of Limitation--Substance of Action.
The applicable statute of limitations is determined by the substance or gravamen of the action,
rather than by the form of the pleading.


[See Am.Jur.2d, Limitation of Actions, § 62.]


(2)
Labor § 44--Collective Bargaining--Actions in State Court--Union's Breach of Duty to Represent
Member in Good Faith.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS337&originatingDoc=Ia83054dafab311d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281665929&pubNum=0113573&originatingDoc=Ia83054dafab311d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Giffin v. United Transportation Union, 190 Cal.App.3d 1359 (1987)
236 Cal.Rptr. 6


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


An action by a union member against his union for failing to represent him in arbitration of a
grievance against his employer, although labeled as an action *1360  for breach of contract, was
actually for breach of the union's duty to represent the member in good faith pursuant to the
collective bargaining agreement, which is a specific and well-defined liability under both federal
and state law.


(3a, 3b)
Labor § 44--Collective Bargaining--Actions in State Courts-- Union's Breach of Duty to Represent
Member in Good Faith--Limitations Period.
In an action by a union member against his union for breach of the union's duty to represent the
member in good faith in arbitration of a grievance against his employer, the six-month period of
limitations of 29 U.S.C., § 160(b), for the filing of a complaint of unfair labor practice before
the National Labor Relations Board was inapplicable. The employer, a political subdivision of the
state, was exempt from the federal statute, and thus the member's action was based on state law.
Further, although a state court has discretion to consider federal law as persuasive authority in
interpreting state substantive labor law, it does not have authority to create a statute of limitations
period.


(4)
Labor § 76--Effect of Federal Labor Laws on State Jurisdiction--Union's Breach of Duty to
Represent Member in Good Faith.
State and federal courts have concurrent jurisdiction with the National Labor Relations Board in
suits alleging that a union has breached its duty of fair representation under the federal labor law.
However, in such cases state courts must apply federal substantive labor law.


(5)
Labor § 37--Collective Bargaining--Union's Breach of Duty to Represent Member in Good Faith--
Nature of Duty.
A union's duty of good faith representation of its members in collective bargaining and in the
grievance mechanisms of a collective bargaining agreement is a statutory duty under both federal
and state law.


[See Cal.Jur.3d, Labor, § 106.]


(6a, 6b)
Labor § 44--Collective Bargaining--Actions in State Courts-- Union's Breach of Duty to Represent
Member in Good Faith--Limitations Period.
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In an action by a union member against his union for breach of the union's duty to represent the
member in good faith in arbitration of a grievance against his employer, the appropriate period
of limitations was three years for a liability created by statute (Code Civ. Proc., § 337, subd. 1),
and thus the trial court properly sustained the union's demurrer to the first amended complaint
without leave to amend on the ground that the action was brought more than three years after
the cause of action arose. The member's vague reference to allegations, made in a separate suit,
that he had a doctor's advice *1361  to avoid the stress of litigation could not be regarded as a
showing of a reasonable probability that he could amend the complaint to toll the three-year statute
of limitations.


(7)
Labor § 44--Collective Bargaining--Actions in State Courts--Union's Breach of Duty to
Represent Member in Good Faith--Limitations Period-- Applicability of Period for Employment
Discrimination Claims.
In an action by a union member against his union for breach of the union's duty to represent the
member in good faith in arbitration of a grievance against his employer, the one-year period of
limitations for filing employment discrimination claims with the California Fair Employment and
Housing Commission (Gov. Code, §§ 12940, subd. (b), 12960) was inapplicable. Those sections
apply only to specifically enumerated forms of discrimination, none of which the member alleged.


COUNSEL
Leonard Chaitin for Plaintiff and Appellant.
Drasin, Sparagna, Polan & McNulty, Jeffrey Sigel and Larry Drasin for Defendants and
Respondents.


ASHBY, J.


Plaintiff and appellant Harry Giffin appeals from an order of dismissal following the sustaining of a
demurrer without leave to amend to his first amended complaint against defendant and respondent
United Transportation Union and its officers.


Labeled as a complaint for breach of contract, the action is in substance for breach of a labor union's
duty of good faith representation during grievance proceedings pursuant to a collective bargaining
agreement. It alleges that appellant was a bus operator for the Southern California Rapid Transit
District (SCRTD) and a member of respondent United Transportation Union, which was organized
to represent appellant and other members in collective bargaining with the SCRTD. On or about
April 20, 1981, SCRTD management informed appellant he would be terminated for alleged failure
to report an accident. On or about August 12, 1981, respondent union refused to proceed with
plaintiff's grievance to arbitration pursuant to the *1362  collective bargaining agreement. This
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refusal was “arbitrary and capricious and constituted a breach of contract” by the union in light of
the evidence that the alleged accident did not occur.


Appellant's complaint was not filed until April 16, 1985, more than three and a half years after
respondent's refusal to take appellant's grievance to arbitration. The dispositive question is what
state statute of limitations applies to this action where the uniform federal six-month period of
limitations provided in DelCostello v. Teamsters (1983) 462 U.S. 151, 169-171 [76 L.Ed.2d 476,
492-493, 103 S.Ct. 2281], does not apply because the employer is a public entity exempt from
the National Labor Relations Act. We hold the applicable state statute of limitations is three years
for actions on a liability created by statute. (Code Civ. Proc., § 338, subd. 1.) Since appellant's
complaint was filed more than three years after the cause of action arose, we affirm the order of
dismissal.


Appellant's Cause of Action Is for Breach of the Union's Duty of Fair Representation
Appellant's complaint is labeled as one for breach of contract, and appellant seeks application of
the four-year statute of limitations for actions on a written contract. (Code Civ. Proc., § 337, subd.
1.) (1)However, the applicable statute of limitations is determined by the substance or gravamen
of the action rather than the form of the pleading. ( Edwards v. Fresno Community Hosp. (1974)
38 Cal.App.3d 702, 704 [113 Cal.Rptr. 579, 3 A.L.R.4th 1209].) The allegations of the complaint
are that pursuant to a collective bargaining agreement respondent was to represent appellant in
grievance proceedings against management of the SCRTD; that on or about August 12, 1981,
respondent “refused to proceed with plaintiff's grievance through arbitration; said refusal was
arbitrary and capricious and constituted a breach of contract on the part of defendants, and each
of them” in light of the evidence that the alleged accident did not occur.


(2)These allegations obviously attempt to state a cause of action against the union for breaching
its duty to appellant to represent him in good faith during grievance proceedings pursuant to a
collective bargaining agreement. This is a specific and well-defined liability under both federal
and state law ( Vaca v. Sipes (1967) 386 U.S. 171, 176-177 [17 L.Ed.2d 842, 850, 87 S.Ct. 903];
Lerma v. D'Arrigo Brothers Co. (1978) 77 Cal.App.3d 836, 840[144 Cal.Rtpr. 18]), not an ordinary
contract liability. (See Sarro v. Retail Store Employees Union (1984) 155 Cal.App.3d 206, 214-217
[202 Cal.Rptr. 102].) Thus, despite appellant's label of breach of contract, the pertinent question
is the statute of limitations applicable to an action against a union for breach of its duty of fair
representation. *1363


Federal Labor Law and the Six-month Statute of Limitations Declared
in DelCostello Do Not Apply to This Case Because the Employer


Is a Public Entity Exempt From the National Labor Relations Act
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(3a)Respondent urges us to adopt a six-month statute of limitation based on DelCostello v.
Teamsters, supra., 462 U.S. 151, 169-171 [76 L.Ed.2d 476, 492-493]. DelCostello held that in a
suit brought in federal court against a union directly or against the employer and the union under
section 301 of the National Labor Management Relations Act ( id., at p. 164 [76 L.Ed.2d at pp.
488-489]), for breach of the union's duty of fair representation under the National Labor Relations
Act, federal courts should borrow the six-month period of limitation from section 10(b) of the
National Labor Relations Act (29 U.S.C. § 160(b)), the period for filing a complaint of unfair labor
practice before the National Labor Relations Board. ( DelCostello, supra., 462 U.S. at pp. 169-171
[76 L.Ed.2d at pp. 492-493].)


(4)State and federal courts have concurrent jurisdiction with the National Labor Relations Board
in suits alleging that a union has breached its duty of fair representation under the federal labor
law. ( Vaca v. Sipes, supra., 386 U.S. 171, 176-188 [17 L.Ed.2d 842, 850-857].) However, in such
cases state courts must apply federal substantive labor law. ( O'Malley v., Wilshire Oil Co. (1963)
59 Cal.2d 482, 486 [30 Cal.Rptr. 452, 381 P.2d 188]; Shaw v. Metro-Goldwyn-Mayer, Inc. (1974)
37 Cal.App.3d 587, 597, fn. 7 [113 Cal.Rptr. 617].) One California case has since concluded that
in an action brought in state court to enforce a union's duty of fair representation under federal
law, DelCostello's six-month period of limitation would likewise apply. ( Rodriguez v. Southern
Cal. Dist. Council of Laborers (1984) 160 Cal.App.3d 956, 958, 960 [207 Cal.Rptr. 75].)


(3b)However, federal labor law and DelCostello do not apply to this case. Congress has specifically
exempted states and political subdivisions thereof from the definition of employers subject to
the National Labor Relations Act and National Labor Management Relations Act. (29 U.S.C. §§
152(2), 142(3); NLRB v. Natural Gas Utility District (1971) 402 U.S. 600, 601-603 [29 L.Ed.2d
206, 208-209, 91 S.Ct. 1746]; Crilly v. Southeastern Pa. Transp. Authority (3d Cir. 1976) 529 F.2d
1355, 1358-1363; Ayres v. International Broth. of Elec. Workers (9th Cir. 1982) 666 F.2d 441, 443.)
Since the statutory definition of employee depends upon the definition of employer (29 U.S.C. §
152(3)), an employee of an exempt employer has no federal cause of action against a union for
breach of duty of fair representation. ( Crilly v. Southeastern Pa. Transp. Authority, supra., 529
F.2d at pp. 1357, fn. 5, 1361, fn. 22.) *1364


SCRTD, a public corporation created by statute (Pub. Util. Code, §§ 30000, 30001, 30101), is a
political subdivision of the state exempt from the National Labor Relations Act and the National
Labor Management Relations Act. ( Logan v. Southern Cal. Rapid Transit Dist. (1982) 136
Cal.App.3d 116, 128 [185 Cal.Rptr. 878]; San Francisco Bay Area Rapid Transit Dist. v. Superior
Court (1979) 97 Cal.App.3d 153, 161 [158 Cal.Rptr. 627]; State v. Brotherhood of R.R. Trainmen
(1951) 37 Cal.2d 412, 418 [232 P.2d 857], cert. den. 342 U.S. 876 [96 L.Ed. 658, 72 S.Ct. 166].)
Appellant's cause of action against respondent must be based upon state labor law, not federal
labor law. ( Lerma v. D'Arrigo Brothers Co., supra., 77 Cal.App.3d at pp. 840-842.)
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Although acknowledging the federally exempt nature of the employment in this case, respondent
nevertheless urges that we adopt the DelCostello rule as good policy and to secure uniformity of
treatment of public and private employees. This we cannot do. Having determined that federal
labor law is inapplicable, and that appellant's cause of action arises under state law, we have
no discretion to adopt the federal statute of limitations. We have no choice but to determine the
applicable state statute of limitations. Although we have discretion to consider federal law as
persuasive authority in interpreting state substantive labor law (see Holayter v. Smith (1972) 29
Cal.App.3d 326, 335 [104 Cal.Rptr. 745]), we do not have authority to create a statute of limitation.
Enactment of statutes of limitations is a legislative function. We are limited to determining the
existing state statute of limitations applicable to this cause of action.


The Appropriate State Statute of Limitations Is
Three Years for a Liability Created by Statute


(5)A union's duty of good faith representation of its members in collective bargaining and in the
grievance mechanisms of a collective bargaining agreement is a statutory duty. As explained in
Vaca v. Sipes, supra., 386 U.S. at page 177 [17 L.Ed.2d at p. 850], involving the federal statute,
“[T]he exclusive agent's statutory authority to represent all members of a designated unit includes
a statutory obligation to serve the interests of all members without hostility or discrimination
toward any, to exercise its discretion with complete good faith and honesty, and to avoid arbitrary
conduct.” Similarly, in DelCostello v. Teamsters, supra., 462 U.S. at page 164 and footnote 14 [ 76
L.Ed.2d at p. 489], the court stated, “The suit against the union is one for breach of the union's
duty of fair representation, which is implied under the scheme of the National Labor Relations
Act. 14” Footnote 14 provides: “The duty of fair representation exists because it is the policy of
the National Labor Relations Act to allow a single labor organization to represent collectively the
interests of all employees within a unit, thereby depriving individuals *1365  in the unit of the
ability to bargain individually or to select a minority union as their representative ....”


Although federal law is inapplicable here, the duty of fair representation under state law has a
similar statutory basis. ( Lerma v. D'Arrigo Brothers Co., supra., 77 Cal.App.3d at pp. 840-843.)
In Lerma, involving agricultural employment which was exempt from the federal statute, the court
held the source of the union's duty of fair representation under state law was Labor Code section
923, which expresses a policy similar to the federal statute. ( Id., at p. 840.) The court also noted
that although a contract was involved, “the relevant consideration to the duty of fair representation
is the exclusive nature of the right to be the bargaining agent ....” ( Id., at p. 842.) In a later case
specifically involving the SCRTD, the court noted that under Lerma, the United Transportation
Union has a statutory duty of fair representation of SCRTD employees. ( Logan v. Southern Cal.
Rapid Transit Dist., supra., 136 Cal.App.3d at p. 128.)


(6a)It follows therefore that the applicable state statute of limitations is three years for a liability
created by statute. (Code Civ. Proc., § 338, subd. 1.) This conclusion is also supported by
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numerous decisions of the Ninth Circuit Court of Appeals under pre-DelCostello law, because
until DelCostello adopted a federal six months' statute of limitations, the rule had been that federal
courts should “borrow” the applicable state statute of limitations in actions brought to enforce
federal labor rights. ( 7)(See fn. 1), ( 6b)These Ninth Circuit decisions concluded that the applicable
state statute of limitations in California was Code of Civil Procedure section 338, subdivision 1. (
International U. of Op. Eng. v. Fischbach and Moore, Inc. (9th Cir. 1965) 350 F.2d 936, 939 [19
A.L.R.3d 1026], cert. den. 384 U.S. 904 [16 L.Ed.2d 358, 86 S.Ct. 1336]; Price v. Southern Pacific
Transp. Co. (9th Cir. 1978) 586 F.2d 750, 753; Kaylor v. Crown Zellerbach, Inc. (9th Cir. 1981)
643 F.2d 1362, 1369; Edwards v. Teamsters Local Union No. 36 (9th Cir. 1983) 719 F.2d 1036,
1039, cert. den. 465 U.S. 1102 [80 L.Ed.2d 130, 104 S.Ct. 1599]; Peterson v. Kennedy (9th Cir.
1985) 771 F.2d 1244, 1251, cert. den. 475 U.S. 1122 [90 L.Ed.2d 187, 106 S.Ct. 1642].) 1  *1366


1 Respondent has not suggested any other possibly applicable state statute of limitations which
would be closer to the six-month period provided in DelCostello.
Both the United States Supreme Court and the Ninth Circuit Court of Appeals have stated that
the 100-day limit for vacation or correction of an arbitration award (Code Civ. Proc., § 1288)
is not appropriate in an action against the union for breach of duty of fair representation.
( DelCostello v. Teamsters, supra., 462 U.S. at pp. 165-167 & fn. 16 [76 L.Ed.2d at pp.
489-490]; McNaughton v. Dillingham Corp. (9th Cir. 1983) 707 F.2d 1042, 1047, fn. 6;
Edwards v. Teamsters Local Union No. 36, supra., 719 F.2d 1036, 1039; Aragon v. Federated
Dept. Stores, Inc. (9th Cir. 1985) 750 F.2d 1447, 1453,cert. den. sub. nom. Pappy, Kaplon,
Vogel & Phillips v. Aragon, 474 U.S. 1054 [88 L.Ed.2d 768, 106 S.Ct. 790].)
We also cannot apply by analogy the one year limit for filing employment discrimination
claims with the California Fair Employment and Housing Commission. (Gov. Code, §§
12940, subd. (b), 12960, formerly Lab. Code, §§1420, subd. (b), 1422.) That act is
inapplicable because it does not cover all forms of arbitrary employment discrimination,
only the specifically enumerated grounds of race, religious creed, color, national origin,
ancestry, physical handicap, medical condition, marital status or sex. (Gov. Code, § 12940,
subd. (b); Gay Law Students Assn. v. Pacific Tel. & Tel. Co. (1979) 24 Cal.3d 458,
489-490 [156 Cal.Rptr. 14, 595 P.2d 592].) Appellant does not allege one of these forms of
arbitrary treatment, therefore it would be inappropriate to apply the administrative statute
of limitations to this case. (See also Bennett v. Borden, Inc. (1976) 56 Cal.App.3d 706, 709
[128 Cal.Rptr. 627] [if the California act were applicable, exhaustion of the administrative
remedy would be a prerequisite to judicial action].)


Our research has disclosed Lehto v. Underground Constr. Co. (1977) 69 Cal.App.3d 933, 937,
943-944 [138 Cal.Rptr. 419], which contains language suggesting that the four-year statute of
limitations for actions on a written contract (Code Civ. Proc., § 337, subd. 1) applies. Lehto is
distinguishable and not controlling. Lehto involved a cause of action under the federal act. Lehto's
holding was that the 100-day limit for correction of arbitration awards (Code Civ. Proc., § 1288)
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did not apply because this would effectively deprive the employee of his rights under federal labor
law. ( Id., at p. 943.) The holding of Lehto is therefore consistent with the criticism in DelCostello
v. Teamsters, supra., 462 U.S. 151, of the use of short arbitration statutes of limitation. (See fn.
1, ante.) The further conclusion of the Lehto court, however, that the applicable statute would
therefore be four years for actions upon a contract (id., at pp. 943-944), is not consistent with
subsequent case developments. First, since the Lehto action was based on federal law, the six-
month limitation declared in DelCostello would presumably apply if Lehto were decided again
today. ( Rodriguez v. Southern Cal. Dist. Council of Laborers, supra., 160 Cal.App.3d at pp. 958,
960.) Second, Lehto preceded Lerma v. D'Arrigo Brothers Co., supra., 77 Cal.App.3d at pages
840-842, in which the court expressly held that the union's duty of fair representation under state
law applicable to employment which was exempt from the federal act is a liability created by
statute. In light of Lerma, and Logan v. Southern Cal. Rapid Transit Dist., supra., 136 Cal.App.3d
at page 128, it is now clear the applicable state statute of limitation is three years for liability
created by statute, not four years for breach of contract as intimated in the Lehto dictum. 2


2 Appellant cites Hopson v. Nat. Union etc. Cooks, Stewards (1953) 116 Cal.App.3d 320, 327
[253 P.2d 733], for the proposition that suit by a member expelled from a union in violation of
the union's constitution and bylaws is governed by a four-year statute of limitation for breach
of contract. No question of federal law was raised in Hopson. Appellant's action, however,
is for breach of the duty of fair representation in grievance proceedings and is governed by
Lerma and Logan in determining the gravamen of the complaint. (See also Sarro v. Retail
Store Employees Union, supra., 155 Cal.App.3d at pp. 215-217.)


Conclusion
Since the complaint was filed more than three years after the cause of *1367  action arose, the trial
court properly sustained without leave to amend the demurrer to the first amended complaint. 3


3 Appellant's opening brief states that he may be able to amend the complaint to allege a tolling
of the limitation period, although he “is not at all certain he will be able to” and “cannot say so
with a reasonable degree of certainty.” He makes vague reference to allegations that he had a
doctor's advice to avoid the stress of litigation, made in a separate suit he brought against the
employer in Giffin v. So. Cal. Rapid Trans. Dist. (Dec. 26, 1984) B002788 [nonpub. opn.],
which upheld the dismissal of his action against the SCRTD for failure to make a timely
claim pursuant to Government Code section 911.2. This cannot be regarded as a showing
of a reasonable probability he could amend the complaint to toll the three-year statute of
limitations. (See 3 Witkin, Cal. Procedure (3d ed. 1985) Actions, § 485, p. 515; Youngman
v. Nevada Irrigation Dist. (1969) 70 Cal.2d 240, 251 [74 Cal.Rptr. 398, 449 P.2d 462].)
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Since the statute of limitations is dispositive, we need not consider the other issues raised
by the parties, whether the amended complaint failed to state a cause of action or whether
appellant failed to exhaust internal union remedies.


The order of dismissal is affirmed.


Feinerman, P. J., and Hastings, J., concurred. *1368


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Court of Appeal, Fourth District, Division 1, California.


Sonia GRACIANO, Plaintiff and Respondent,
v.


MERCURY GENERAL CORPORATION et al., Defendants and Appellants.


D061956
|


Filed October 17, 2014
|


As Modified on Denial of Rehearing November 12, 2014


Synopsis
Background: Injured motorist, as assignee of insured's rights against automobile liability insurer,
brought action against insurer for insurance bad faith. The Superior Court, San Diego County,
No. 37–2010–00055207–CU–IC–NC, Timothy M. Casserly, J., entered judgment on special jury
verdict for motorist. Insurer appealed.


Holdings: The Court of Appeal, McDonald, J., held that:


[1] motorist did not make a sufficient offer to trigger bad faith liability;


[2] insurer's delay in discovering tortfeasor's liability policy did not amount to bad faith; and


[3] insurer's delay in tendering settlement offer did not amount to bad faith.


Reversed and remanded with directions.


Procedural Posture(s): On Appeal; Judgment.


West Headnotes (16)


[1] Insurance Insurer's settlement duties in general
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In each policy of liability insurance, California law implies a covenant of good faith
and fair dealing which obligates the insurance company, among other things, to make
reasonable efforts to settle a third party's lawsuit against the insured.


6 Cases that cite this headnote


[2] Insurance Insurer's settlement duties in general
Insurance Amount and Items Recoverable
If a liability insurer breaches the implied covenant of good faith and fair dealing by
unreasonably refusing to settle the third party suit, the insured may sue the insurer in tort
to recover damages proximately caused by the insurer's breach.


4 Cases that cite this headnote


[3] Insurance Settlement Duties;  Bad Faith
Insurance Reasonableness of insurer's conduct in general
Mere errors by an insurer in discharging its obligations to its insured do not necessarily
make the insurer liable in tort for violating the covenant of good faith and fair dealing; to
be liable in tort, the insurer's conduct must also have been unreasonable.


7 Cases that cite this headnote


[4] Insurance Duty to settle within or pay policy limits
An insured's claim for bad faith based on an alleged wrongful refusal to settle requires
proof the third party made a reasonable offer to settle the claims against the insured for
an amount within the policy limits, and the offer satisfies this first element if (1) its terms
are clear enough to have created an enforceable contract resolving all claims had it been
accepted by the insurer, (2) all of the third party claimants have joined in the demand, (3) it
provides for a complete release of all insureds, and (4) the time provided for acceptance did
not deprive the insurer of an adequate opportunity to investigate and evaluate its insured's
exposure.


17 Cases that cite this headnote


[5] Insurance Duty to settle within or pay policy limits
A claim for bad faith based on an alleged wrongful refusal to settle also requires proof
the insurer unreasonably failed to accept an otherwise reasonable offer within the time
specified by the third party for acceptance.
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9 Cases that cite this headnote


[6] Insurance Duty to settle within or pay policy limits
When a liability insurer timely tenders its full policy limits in an attempt to effectuate a
reasonable settlement of its insured's liability, the insurer has acted in good faith as a matter
of law because by offering the policy limits in exchange for a release, the insurer has done
all within its power to effect a settlement.


9 Cases that cite this headnote


[7] Appeal and Error Scintilla of evidence
A decision supported by a mere scintilla of evidence need not be affirmed on review.


2 Cases that cite this headnote


[8] Insurance Reasonableness of insurer's conduct in general
When a claim is based on the insurer's bad faith, alleging either the insurer unreasonably
refused to pay policy benefits or did not conduct an adequate investigation, the ultimate
test is whether the insurer's conduct was unreasonable under all of the circumstances.


2 Cases that cite this headnote


[9] Insurance Questions of law or fact
Although the reasonableness of an insurer's claims-handling conduct is ordinarily a
question of fact, it becomes a question of law where the evidence is undisputed and only
one reasonable inference can be drawn from the evidence.


2 Cases that cite this headnote


[10] Insurance Duty to settle within or pay policy limits
An insured's claim for wrongful refusal to settle cannot be based on his or her insurer's
failure to initiate settlement overtures with the injured third party, but instead requires
proof the third party made a reasonable offer to settle the claims against the insured for
an amount within the policy limits.


13 Cases that cite this headnote
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[11] Insurance Duty to settle within or pay policy limits
Injured motorist did not make an offer against the tortfeasor's liability insurer to settle her
claims against the tortfeasor for an amount within the limits of the policy that insured the
automobile at the time of the accident, and thus the insurer was not liable for wrongful
refusal to settle, even though one of motorist's claims demanded the policy limits of the
“insureds” without specifying the policy numbers, and even though motorist provided
the policy number for a policy that had insured the tortfeasor's automobile, where the
policy number that motorist provided was for a policy that had been terminated, the named
insured under that policy was a relative of the tortfeasor rather than the tortfeasor himself,
motorist provided a misspelled version of the insured tortfeasor's name, motorist's demand
letters did not state that the settlement would release the tortfeasor from liability, and
motorist rebuffed insurer's offer of a policy-limits settlement that would include a release
of tortfeasor's liability.


[12] Insurance Insurer's settlement duties in general
Insurance Investigations and inspections
Tortfeasor's automobile liability insurer did not commit bad faith refusal to settle in
delaying in discovering the liability policy that covered the claim, where insurer did not
stop investigating the claim upon learning that the policy number that motorist provided in
her demand letter was for a policy that had been terminated, insurer tried to interview the
tortfeasor and the holder of the terminated policy to determine whether they had policies
that might cover the claim, insurer's search uncovered the applicable policy, and insurer
made its offer to settle tortfeasor's liability for the policy limit only seven days after
receiving the injured motorist's demand letter.


[13] Insurance Duty to settle within or pay policy limits
A claim for “wrongful refusal to settle” requires proof the liability insurer unreasonably
failed to accept an otherwise reasonable offer within the time specified by the third party
for acceptance, and the third party is entitled to set a reasonable time limit within which
the insurer must accept the settlement proposal.


6 Cases that cite this headnote


[14] Insurance Duty to settle within or pay policy limits
When a liability insurer timely tenders its full policy limits in an attempt to effectuate a
reasonable settlement of its insured's liability, the insurer has acted in good faith toward



https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k3350/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k3349/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k3353/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k3350/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&headnoteId=203477001001320230727000708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k3350/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Graciano v. Mercury General Corp., 231 Cal.App.4th 414 (2014)
179 Cal.Rptr.3d 717, 14 Cal. Daily Op. Serv. 12,904, 2014 Daily Journal D.A.R. 15,189


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 5


the claimant as a matter of law because by offering the policy limits in exchange for a
release, the insurer has done all within its power to effect a settlement.


7 Cases that cite this headnote


[15] Insurance Insurer's settlement duties in general
Insurance Duty to settle within or pay policy limits
Tortfeasor's automobile liability insurer did not commit bad faith refusal to settle in
delaying three weeks after becoming aware of injured motorist's claim before tendering
tortfeasor's policy limits in a settlement offer, even if insurer could have located tortfeasor's
policy more promptly, where motorist provided a misspelled version of the insured
tortfeasor's name and the policy number for a policy that had been terminated, the named
insured under that policy was a relative of the tortfeasor rather than the tortfeasor himself,
the insurer made its offer to settle for tortfeasor's policy limit only seven days after
receiving the injured motorist's demand letter, and the insurer's offer was within the
deadline stated in the demand letter, absent evidence that the insurer's delay in performing
research that would have uncovered tortfeasor's policy was part of a pattern by its claims
handling department.


[16] Insurance Duty to settle within or pay policy limits
A liability insurer has satisfied its duty to seek to settle in protection of its insured, thus
precluding liability for bad faith, when, in the light of the time limitation which plaintiff
had placed on her offer, the insurer tenders its full policy limits within the time limits
imposed by the injured party's demand letter.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 257 et seq.


3 Cases that cite this headnote


**720  APPEAL from a judgment of the Superior Court of San Diego County, Timothy M.
Casserly, Judge. Reversed. (Super. Ct. No. 37–2010–00055207–CU–IC–NC)


Attorneys and Law Firms


Hager Dowling Lim & Slack, John V. Hager and Alison M. Bernal, Santa Barbara, for Defendants
and Appellants.



https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&headnoteId=203477001001420230727000708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k3349/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k3350/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k3350/View.html?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289836303&pubNum=0155624&originatingDoc=Ibbc93ea06b6311e4a8a686a496b35ce6&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ibbc93ea06b6311e4a8a686a496b35ce6&headnoteId=203477001001620230727000708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0316783701&originatingDoc=Ibbc93ea06b6311e4a8a686a496b35ce6&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0316783701&originatingDoc=Ibbc93ea06b6311e4a8a686a496b35ce6&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0166925201&originatingDoc=Ibbc93ea06b6311e4a8a686a496b35ce6&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0482852901&originatingDoc=Ibbc93ea06b6311e4a8a686a496b35ce6&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Graciano v. Mercury General Corp., 231 Cal.App.4th 414 (2014)
179 Cal.Rptr.3d 717, 14 Cal. Daily Op. Serv. 12,904, 2014 Daily Journal D.A.R. 15,189


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6


Dabney Finch, Wildomar, and Carla DeDominicis, Escondido, for Plaintiff and Respondent.


Opinion


McDONALD, J.


*418  Plaintiff Sonia Graciano suffered severe injuries when she was struck by a car driven by Saul
Ayala (Saul). Saul was insured by a policy issued by defendant California Automobile Insurance
Company (CAIC), which had policy limits of $50,000. Less than three weeks after Graciano's
attorney first contacted CAIC alleging Graciano was injured by one of CAIC's insureds, during
which time Graciano misidentified both the name of the driver and the applicable insurance policy,
CAIC completed its investigation of the accident, identified the correct insurance policy and driver,
and tried to settle Graciano's claim against Saul by delivering to Graciano's attorney a “full policy
limits offer.”


Graciano did not accept CAIC's full policy limits offer and, in the present action, asserts CAIC and
its parent and affiliated companies (together Defendants) acted in bad faith, based on an alleged
“wrongful failure to settle.” Graciano argues CAIC could have and should have earlier discovered
the facts, and should have made the full policy limits offer more quickly. The jury found in favor
of Graciano and this appeal followed.


CAIC asserts that, as a matter of law, there was no evidence to support the verdict that CAIC acted
in bad faith by unreasonably failing to settle Graciano's claim against Saul. We agree, and reverse
the judgment. 1


1 CAIC alternatively asserts on appeal that, even assuming the evidence could have supported
the verdict, the trial court prejudicially erred by excluding evidence elaborating on CAIC's
attempt to convey its offer to settle Graciano's claim against Saul. CAIC also argues the court
erred by summarily adjudicating that entities other than CAIC were jointly and severally
liable for the judgment under alter ego principles. Because of our conclusion that no
substantial evidence supports the finding CAIC wrongfully did not settle Graciano's claim
against Saul, we do not address CAIC's alternative claims.


I


FACTUAL BACKGROUND


A. The Accident
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In the early morning hours of October 20, 2007, Graciano was severely injured when she was
struck by a 2004 Cadillac driven by Saul, who had been drinking before the accident.


B. The Two CAIC Policies
Saul was a named insured on CAIC policy No. 040115180005897, in effect on the date of the
accident (Saul's policy) with a policy limit of $50,000. The Cadillac was a listed vehicle on Saul's
policy.


*419  **721  CAIC had also insured Jose Saul Ayala (Jose) under a separate policy (policy No.
AP00401514; Jose's policy), and the Cadillac was also a listed vehicle on Jose's policy. Jose's
policy, which had policy limits of $15,000, had been canceled approximately six months before
the accident.


C. The Two Reports of the Accident


Saul's Report (CAIC Claim No. 20070032006723–81)
Late on the afternoon of October 23, 2007, CAIC first learned of the accident when Saul contacted
an adjuster working for CAIC to report he had been in an accident in the early morning hours of
October 21, 2007. Saul reported he fell asleep while driving and had struck a woman and injured
her. Saul's claim was handled by the adjusters of the Vista claims unit, and CAIC immediately
began investigating this claim. CAIC contacted the California Highway Patrol (CHP) that same
day to order a copy of the police report and, at that time, learned the actual date of the accident
was October 20, 2007. CAIC also contacted the tow yard the following day and learned the CHP
had an “evidence hold” on the Cadillac, which would require permission from the CHP to allow
CAIC to inspect it.


Based on the preliminary information, CAIC believed the driver was 100 percent at fault. By
October 30, 2007, CAIC's adjuster believed it would likely be an “excess bodily injury claim,”
meaning the amount for which Saul was liable would exceed the amount of coverage provided by
CAIC's policy. However, CAIC apparently did not know at that point the identity of the person
injured by Saul.


Graciano's Report (CAIC Claim No. 20070065006697–01 )
Three days after Saul's report, Ms. DeDominicis contacted a CAIC call center in Texas to report her
client (Graciano) had been injured by a driver insured by CAIC. DeDominicis reported Graciano
was injured on October 21, 2007, gave the call center “AP00297623” as the driver's policy number
with CAIC, and told CAIC the driver's name was “Saulay Ala.” 2
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2 Graciano's sister-in-law provided the name “Saulay Ala, Jr.,” along with “AP00297623” as
the driver's policy number, to DeDominicis when she began acting as Graciano's attorney.
Graciano's sister apparently obtained that name and policy number from the CHP.


CAIC assigned this report to a different claim identification number (claim No.
20070065006697-01), which identified Jose as the insured and identified *420  his last effective
policy number as AP00401514. 3  Graciano's claim was assigned to the La Mesa claims unit.
The La Mesa claims unit transferred Graciano's claim to the fact finder unit (Factfinder
unit) in Sacramento, which did coverage investigations, because the listed policy (policy No.
AP00401514) appeared to have been canceled before the date of the accident and the Factfinder
unit needed to determine whether policy No. AP00401514 had validly been canceled. Ms. Talley of
the Factfinder unit attempted to contact Jose without success, requested the underwriting file, and
also confirmed it appeared Jose's policy had been canceled in April 2007. Talley also corresponded
with DeDominicis on November 1, 2007, to inform DeDominicis it was investigating a “coverage
problem” for Jose under policy No. AP00401514 and had been unable to confirm coverage. Talley
also spoke with DeDominicis on November 6, 2007, confirming the coverage investigation was
still ongoing but had not been completed.


3 Jose had previously been insured under the policy identified by DeDominicis (i.e., policy
No. AP00297623) but, in March 2007, that policy had been canceled and a new policy
immediately replaced it that insured Jose and bore the new policy number of AP00401514.


**722  D. Graciano's Demand Letter
On November 5, 2007, DeDominicis mailed a demand letter to Talley. The letter identified Jose
as the “named insured,” the policy as “Policy # AP00401514,” the “Date of Loss [as] October 21,
2007,” and described Graciano's extensive injuries. DeDominicis stated she had been retained to
pursue Graciano's remedies “arising out of an event in which your above-referenced insured and/or
their vehicle struck [Graciano].” (Italics added.) DeDominicis stated that, considering Graciano's
extensive injuries:


“demand is made that Mercury immediately provide a copy of the declaration page and payment
of the maximum bodily injury policy limits to Mrs. Graciano. [¶] The offer to settle for verified
policy limits shall expire within ten days of today's date, and shall not be renewed. [¶]
Thereafter, Mrs. Graciano shall take the position that Mercury is responsible for any extra-
policy judgment that is certain to be rendered.... [¶] If there is anything else you need to consider
and respond in a timely fashion to this policy limit demand, please do not hesitate to call
immediately. ...”


That letter was not received by Talley until November 8.
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The previous day, Talley first received the police report of the incident. The police report correctly
reflected Saul was the driver but still listed Jose's old policy (i.e., policy No. AP00297623) as the
applicable insurance policy. 4


4 Although Graciano's brief on appeal states the police report received by CAIC listed “Saul
Ayala as the driver ... with his [CAIC ] policy number ” (italics added), the police report
contains no reference to Saul's policy No. 040115180005897 and instead listed only Jose's
old policy number as the applicable insurance policy.


*421  E. CAIC's Response to the Demand for Jose's Policy Limits
In the late afternoon of Thursday, November 8, 2007, although its initial investigation
indicated Jose's policy had been canceled for underwriting reasons, CAIC nevertheless requested
DeDominicis to grant an extension on Graciano's demand for a policy limits settlement to give it
time to complete its coverage investigation before responding to her demand. DeDominicis refused
CAIC's request.


By Monday, November 12, CAIC's investigation of Graciano's report and claim had determined
Saul, whom the newly obtained police report listed as the driver who struck Graciano, was a “non-
listed driver” on Jose's policy and, according to the police report, did not reside at Jose's address.
However, CAIC was still concerned Saul could have been the son of the named insured, even
though Saul's address did not match that of Jose. That day, CAIC again tried, without success, to
speak with DeDominicis about Graciano's claim.


On November 14, 2007, CAIC responded to DeDominicis's “policy limit demand” on Jose's policy
and informed her that its preliminary investigation over the preceding seven days, although not
yet complete, made it appear that Jose's policy was not in force at the time of the accident, and
therefore CAIC could not accept DeDominicis's policy limit demand before the November 15,
2007, deadline. CAIC cautioned that its determination was not final, but did advise Graciano to
pursue her uninsured motorist coverage with her own insurer.


F. CAIC Connects Saul's Report with Graciano's Report and Offers Policy Limits
On the late afternoon of November 14, Talley of the Factfinder unit again called Jose to inform
him the claimant was seriously injured and might pursue Jose. Talley **723  also left messages
with the driver named in the police report, Saul, to ask whether Saul had any insurance. However,
Talley did not at that time know whether Saul had any insurance, much less that he had insurance
with CAIC.


Shortly after noon the following day, Talley spoke on the phone with Saul, who told Talley he did
have insurance and that his insurance was with CAIC. This was the first time Talley discovered
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that a claim under Saul's name and policy had already been opened in the Vista claims unit. Talley
immediately gave Graciano's claim and demands to the persons in the Vista claims unit handling
Saul's claim. Around 1:45 p.m., an adjuster in the Vista claims unit contacted DeDominicis to
explain they were the unit handling Saul's claim and had just found out that Graciano was the
person whom Saul had reported *422  he had injured, and asked DeDominicis for a 24-hour
extension to respond to her settlement demand. DeDominicis refused and stated that if CAIC
could not “get its act together on what policy handles what, it's not her problem.” The adjuster
immediately forwarded his recommendation to the Vista claims supervisor, who recommended
CAIC make a full policy limits offer on Saul's policy to settle Graciano's claims against him, and
the supervisor immediately approved this offer.


CAIC immediately prepared a letter offering $50,000, which it identified as the full policy limits
on Saul's policy, in full and final settlement of Graciano's injury claim. The letter specified the
settlement would include any lien claims (noting the hospital at which Graciano was treated would
have a statutory lien) and any loss of consortium claims, and asked DeDominicis to advise whether
Graciano was married. Graciano stipulated DeDominicis received CAIC's settlement offer letter
before the November 15, 2007, deadline of her demand on Jose's policy expired. 5


5 However, CAIC was also prepared to prove that CAIC tried twice to reach DeDominicis by
phone before the deadline expired to orally convey the offer, but she did not answer. Before
preparing and sending the letter offer, CAIC's adjuster apparently called DeDominicis to
convey the offer, but was only able to reach her voicemail. She left a message conveying
CAIC's policy limits offer and asked that DeDominicis return her call. She also tried to reach
DeDominicis by phone around 4:30 p.m. and again was unsuccessful. CAIC also sought to
show it tried to fax the letter to DeDominicis at 3:21 p.m., at 3:28 p.m., and again at 4:08 p.m.,
but the fax failed on each occasion because DeDominicis had turned off her fax machine.
Because Graciano stipulated DeDominicis timely received the letter, the court excluded this
evidence pursuant to Graciano's motion in limine.


Graciano did not accept CAIC's offer to settle her claims against Saul. Instead, she pursued her
action against Saul. 6  Graciano obtained a judgment against Saul for over $2 million and obtained
an alleged assignment of Saul's rights against CAIC.


6 DeDominicis had filed an action, naming Saul, Saul's wife, and Saul's corporation,
approximately one week before the expiration date set forth in Graciano's demand letter on
Jose's policy. However, because of the court's in limine rulings, that evidence was excluded
from the jury's consideration.


G. The Other Admitted and Excluded Evidence
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Graciano introduced evidence that CAIC could have more promptly obtained the police report,
or at a minimum could have more promptly obtained the “face pages” from the police report
of the accident, but negligently did not do so. Had CAIC earlier obtained these pages, it would
have earlier learned the driver's identity. Once the driver's identity was known, CAIC could have
searched its computers to determine whether CAIC insured the driver.


*423  Although the Factfinder unit did receive the police report on November 7, and **724
therefore knew Saul was the driver, no one in the Factfinder unit searched its computerized
database under “Saul Ayala” to determine if he was insured by CAIC. Had anyone conducted
that search, they could have earlier learned he was insured by CAIC, and this could have led the
Factfinder unit to learn of the claim Saul had opened two weeks earlier being processed by the Vista
claims unit. 7  Additionally, the Factfinder unit had (by Nov. 12) made a preliminary determination
that Jose's policy had expired and therefore there was no coverage, and at that time the supervisor
noted (among other tasks to be performed) someone should contact Jose to determine if he had
any “excess” coverage that might be applicable, and also “verify if [Saul] has his own insurance.”
These calls to Jose and Saul were made two days later, and when Saul returned this call the next
day, Talley first learned of his insurance with CAIC.


7 The Vista claims unit supervisor apparently received an “ISO ClaimSearch Automatic
Update” on November 14 that indicated there were at least two claims arising out of the
accident. The claim number assigned to Graciano's claim on Jose's policy did appear in that
update, but the “claimant” was listed as Saul and Graciano's name did not appear on this ISO
ClaimSearch Automatic Update. By the following day, this confusion was resolved and the
two claims had been consolidated by CAIC.


When CAIC tendered their policy limits on November 15, it was unaccompanied by either a check
or by the declarations page for Saul's policy. This offer was also subject to the conditions that the
policy limits offer of settlement would include (1) any loss of consortium claim and (2) all lien
claims “known and unknown.” 8


8 CAIC's offer observed that “Palomar Medical Center [the hospital at which Graciano was
treated] will have a statutory lien.” Although Graciano's evidence showed CAIC had not yet
placed a “lien stamp” on either of the claim files indicating a notice of the statutory hospital
lien had been received, CAIC could not have at that time known whether the statutory lien
nevertheless had become effective, because a lien apparently would have been effective (and
Saul would have potential liability to Palomar Hospital under Civ.Code, § 3043.4) had the
lien notice been “mailed by registered mail ... prior to the payment of any moneys to the
injured person” by Saul or his insurer. (Civ.Code, § 3045.3, italics added.) Thus, at the time
of the offer, CAIC could not “rule out the potential of a hospital lien from Palomar hospital.”
Also, considering the compressed timeframe, in which the only contact between the Vista
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claims unit and DeDominicis was a short phone conversation in which DeDominicis declined
CAIC's request for an extension, the Vista claims unit could not have excluded potential loss
of consortium claims against its insured because DeDominicis's letters described her client
as Mrs. Graciano. Regardless, Graciano cites no law suggesting an insurer can be held liable
for bad faith failure to settle if it makes a “full policy limits” offer and conditions the offer
on a full resolution of all potential claims against its insured, and the law appears to be to the
contrary. (Cf. Merritt v. Reserve Ins. Co. (1973) 34 Cal.App.3d 858, 871, 110 Cal.Rptr. 511
(Merritt ) [“Patently, the carrier cannot settle its share of the assured's liability and turn the
assured adrift, exposed to a suit for excess liability financed by the carrier's settlement.”];
accord, State Farm Mut. Auto. Ins. Co. v. Crane (1990) 217 Cal.App.3d 1127, 1136, 266
Cal.Rptr. 422 (Crane ) [“[T]he insurer is authorized to settle lawsuits, not to pay unilaterally
the policy limits to a plaintiff. Moreover, it is generally recognized that such an unconditional
payment, which has the effect of bankrolling a plaintiff's case against the insured, is not made
in good faith.”].)


*424  The court excluded evidence proffered by the defense to support its argument that
DeDominicis's offer to settle for the policy limits was not a genuine offer and that, once CAIC
informed her that it appeared there was no coverage under Jose's policy, its subsequent efforts to
settle on behalf of Saul were hampered by DeDominicis's machinations. For example, although
DeDominicis knew (not later than **725  Nov. 7, 2007) that the driver's name was Saul Ayala, Jr.,
her November 5 demand letter, as well as her November 7 letter enclosing Graciano's medical bills
and her November 8 letter reiterating the November 15 deadline for CAIC to respond, continued
to refer solely to Jose and Jose's policy number without any mention of Saul. Additionally, the
court excluded evidence that CAIC tried to reach DeDominicis telephonically on the afternoon
of November 15 to convey the offer to settle, but that those calls went unanswered, and excluded
evidence that CAIC's efforts to fax the offer of policy limits during this same timeframe were
prevented because DeDominicis had (in a departure from ordinary procedures) turned her fax
machine off. (See fn. 5, ante.)


II


PROCEDURAL HISTORY


Graciano disregarded CAIC's full policy limits offer and instead pursued her previously filed action
against Saul. She obtained a judgment of over $2 million and obtained a partial assignment of
Saul's rights against CAIC to pursue the present action.
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The present action alleged a claim for insurance bad faith based on CAIC's alleged unreasonable
refusal to settle Graciano's claim against Saul. The jury returned a verdict in Graciano's favor, and
CAIC timely appealed.


III


APPLICABLE LEGAL STANDARDS


A. Substantive Standards
Because this action was limited to a claim that CAIC breached its duties to Saul by not taking
reasonable steps to settle Graciano's claim against him, we outline the principles applicable to the
claim.


*425  [1]  [2]  [3] “In each policy of liability insurance, California law implies a covenant of
good faith and fair dealing. This implied covenant obligates the insurance company, among other
things, to make reasonable efforts to settle a third party's lawsuit against the insured. If the insurer
breaches the implied covenant by unreasonably refusing to settle the third party suit, the insured
may sue the insurer in tort to recover damages proximately caused by the insurer's breach.” (PPG
Industries, Inc. v. Transamerica Ins. Co. (1999) 20 Cal.4th 310, 312, 84 Cal.Rptr.2d 455, 975 P.2d
652.) The standard of good faith and fairness examines the reasonableness of the insurer's conduct,
and mere errors by an insurer in discharging its obligations to its insured “ ‘does not necessarily
make the insurer liable in tort for violating the covenant of good faith and fair dealing; to be liable
in tort, the insurer's conduct must also have been unreasonable. [Citations.]’ ” (Brandt v. Superior
Court (1985) 37 Cal.3d 813, 819, 210 Cal.Rptr. 211, 693 P.2d 796; accord, Walbrook Ins. Co. v.
Liberty Mutual Ins. Co. (1992) 5 Cal.App.4th 1445, 1460, 7 Cal.Rptr.2d 513 [“so long as insurers
are not subject to a strict liability standard, there is still room for an honest, innocent mistake”];
Tomaselli v. Transamerica Ins. Co. (1994) 25 Cal.App.4th 1269, 1280–1281, 31 Cal.Rptr.2d 433
[“The law clearly states that erroneous denial of a claim does not alone support tort liability;
instead, tort liability requires that the insurer be found to have withheld benefits unreasonably.”].) 9


9 We recognize that Brandt and Tomaselli, as well as many other cases on which we rely,
involved insurers who allegedly breached the implied covenant of good faith and fair dealing
in the context of “first party” coverage claims, whereas the present case involves an alleged
breach of the implied covenant of good faith and fair dealing in the context of “third party”
coverage. However, the controlling principles have equal applicability in both contexts. (See,
e.g., Brehm v. 21st Century Ins. Co. (2008) 166 Cal.App.4th 1225, 1241, fn. 8, 83 Cal.Rptr.3d
410 [“Although the question whether an insurer failed to accept a reasonable settlement offer
within policy limits of a third party claim against its insured is analytically distinct from the
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question whether an insurer unreasonably withheld benefits due under the policy in a first
party coverage context [citation], both turn on the reasonableness of the insurer's position.
...”].)


**726  [4] An insured's claim for bad faith based on an alleged wrongful refusal to settle first
requires proof the third party made a reasonable offer to settle the claims against the insured
for an amount within the policy limits. (Merritt, supra, 34 Cal.App.3d at p. 877, 110 Cal.Rptr.
511.) The offer satisfies this first element if (1) its terms are clear enough to have created an
enforceable contract resolving all claims had it been accepted by the insurer (Coe v. State Farm
Mut. Auto. Ins. Co. (1977) 66 Cal.App.3d 981, 992–993, 136 Cal.Rptr. 331 (Coe )), (2) all
of the third party claimants have joined in the demand (ibid.), (3) it provides for a complete
release of all insureds (Strauss v. Farmers Ins. Exchange (1994) 26 Cal.App.4th 1017, 1021,
31 Cal.Rptr.2d 811), and (4) the time provided for acceptance did not deprive the insurer of an
adequate opportunity to investigate and evaluate its insured's exposure. (Critz v. Farmers Ins.
Group (1964) 230 Cal.App.2d 788, 798, 41 Cal.Rptr. 401 (Critz ) [One-week time limit *426
attached to settlement offer does not preclude a finding of bad faith rejection where insurer's
investigation and evaluation of claim had been completed; claimant “had a right to attach a time
limit to her offer, but the insurer was not bound by it. [Citation.] Had the company needed more
time for investigation, for a good faith assessment of the claim's value or for consultation with
its policyholder, it might have chosen neither to accept nor reject her offer, but rather to suggest
additional time.”], disapproved on other grounds in Crisci v. Security Ins. Co. (1967) 66 Cal.2d
425, 433, 58 Cal.Rptr. 13, 426 P.2d 173.)


[5]  [6] A claim for bad faith based on an alleged wrongful refusal to settle also requires proof the
insurer unreasonably failed to accept an otherwise reasonable offer within the time specified by the
third party for acceptance. (Critz, supra, 230 Cal.App.2d at p. 798, 41 Cal.Rptr. 401.) However,
when a liability insurer timely tenders its “full policy limits” in an attempt to effectuate a reasonable
settlement of its insured's liability, the insurer has acted in good faith as a matter of law (Crane,
supra, 217 Cal.App.3d at p. 1136, 266 Cal.Rptr. 422; accord, Boicourt v. Amex Assurance Co.
(2000) 78 Cal.App.4th 1390, 1400, 93 Cal.Rptr.2d 763) because “by offering the policy limits in
exchange for a release, the insurer has done all within its power to effect a settlement.” (Lehto v.
Allstate Ins. Co. (1994) 31 Cal.App.4th 60, 73, 36 Cal.Rptr.2d 814.)


B. Standard of Review
[7] When a verdict is challenged for lack of substantial evidence, we must determine whether
there is evidence that is “ ‘ “reasonable in nature, credible, and of solid value; [constituting]
‘substantial’ proof of the essentials which the law requires in a particular case.” [Citations.]’
” (DiMartino v. City of Orinda (2000) 80 Cal.App.4th 329, 336, 95 Cal.Rptr.2d 16.) “In evaluating
the legal sufficiency of the evidence, the following basic approach is required: ‘First, one must
resolve all explicit conflicts in the evidence in favor of the respondent and presume in favor of the
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judgment all reasonable inferences. [Citation.] Second, one must determine whether the evidence
thus marshaled is substantial. While it is commonly stated that our “power” begins and ends with
a determination that there is substantial evidence **727  [citation], this does not mean we must
blindly seize any evidence in support of the respondent in order to affirm the judgment. The Court
of Appeal “was not created ... merely to echo the determinations of the trial court. A decision
supported by a mere scintilla of evidence need not be affirmed on review.” [Citation.] “[I]f the word
‘substantial’ [is to mean] anything at all, it clearly implies that such evidence must be of ponderable
legal significance. Obviously the word cannot be deemed synonymous with ‘any’ evidence. It must
be reasonable ..., credible, and of solid value....” [Citation.]’ ” ( *427  Valenzuela v. State Personnel
Bd. (2007) 153 Cal.App.4th 1179, 1184–1185, 63 Cal.Rptr.3d 529, quoting Kuhn v. Department
of General Services (1994) 22 Cal.App.4th 1627, 1632–1633, 29 Cal.Rptr.2d 191.) “The ultimate
determination is whether a reasonable trier of fact could have found for the respondent based on
the whole record. [Citation.] While substantial evidence may consist of inferences, such inferences
must be ‘a product of logic and reason’ and ‘must rest on the evidence’ [citation]; inferences that
are the result of mere speculation or conjecture cannot support a finding [citations].” (Kuhn, at p.
1633, 29 Cal.Rptr.2d 191.)


[8]  [9] When a claim is based on the insurer's bad faith, alleging either the insurer unreasonably
refused to pay policy benefits or did not conduct an adequate investigation, the ultimate test
is whether the insurer's conduct was unreasonable under all of the circumstances. (Chateau
Chamberay Homeowners Assn. v. Associated Internat. Ins. Co. (2001) 90 Cal.App.4th 335, 346,
108 Cal.Rptr.2d 776.) Although “the reasonableness of an insurer's claims-handling conduct is
ordinarily a question of fact, it becomes a question of law where the evidence is undisputed and
only one reasonable inference can be drawn from the evidence.” (Ibid.)


IV


ANALYSIS


A. There Is No Substantial Evidence CAIC Unreasonably Rejected an Offer to Settle Saul's
Liability
[10]  [11] An insured's claim for “wrongful refusal to settle” cannot be based on his or her
insurer's failure to initiate settlement overtures with the injured third party (Reid v. Mercury Ins.
Co. (2013) 220 Cal.App.4th 262, 277, 162 Cal.Rptr.3d 894 [“nothing in California law supports
the proposition that bad faith liability for failure to settle may attach if an insurer fails to initiate
settlement discussions, or offer its policy limits, as soon as an insured's liability in excess of policy
limits has become clear”] ), but instead requires proof the third party made a reasonable offer to
settle the claims against the insured for an amount within the policy limits. (Merritt, supra, 34
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Cal.App.3d at p. 877, 110 Cal.Rptr. 511.) We conclude there is no substantial evidence Graciano
ever offered to settle her claims against Saul for an amount within Saul's policy limits.


The only settlement “offer” CAIC could have accepted was DeDominicis's November 5, 2007,
letter. It identified Jose as the named insured, the relevant policy as Jose's policy (e.g. “Policy #
AP00401514”), and (after describing Graciano's extensive injuries) stated DeDominicis had been
retained to pursue Graciano's remedies “arising out of an event in which your above-referenced
insured and/or their vehicle struck [Graciano]” (italics added), and *428  demanded that CAIC
“immediately provide a copy of the declaration page and payment of the maximum bodily injury
policy limits... . ” (Italics added.) Even assuming (as Graciano contends on appeal) the letter
implicitly contained an agreement to release “the above referenced insured” in exchange for the
“policy limits” of the **728  referenced policy, the plain import of this letter is that Graciano
offered only to settle her claims against Jose. 10  Because Graciano never demanded payment of
Saul's policy limits in exchange for a release of Saul's liability, Saul would not have been protected
even had CAIC accepted the terms of Graciano's demand.


10 Graciano appears to argue the November 7 letter did demand Saul's policy limits because
it “demand[ed] the policy limits of Mercury's ‘insureds ’ [and] nowhere refers to the
policy limits of Jose” and therefore was “obviously referring to Saul.” We reject Graciano's
argument to the extent it suggests that a third party claimant, after specifically identifying a
named insured and his or her policy number, may demand the policy limits of a company's
“insureds” and by such plural reference thereby widen the net to make a demand encompass
the universe of unidentified persons and entities who have coverage with the insurer and who
may have potential liability for the accident. For example, had Saul been under 21 years of
age and been furnished alcohol by a social host (against whom Graciano apparently would
have a claim) (Civ.Code, § 1714, subd. (d)) and the host happened to be insured by CAIC,
Graciano's theory would expose CAIC to a wrongful refusal to settle claim by that social
host for failing to discover the policy and proffer to the social host's policy limits in response
to Graciano's demand on Jose's policy. We decline to adopt a rule that a settlement demand
seeking the policy limits of a specifically identified insured may, simply by employing the
plural term “insureds,” constitute a demand seeking the policy limits of the universe of
persons and entities with whom an insurer may have issued policies.


Graciano cites no authority that an offer to release one potentially liable party (here, Jose) in
exchange for that party's policy limits, if rejected by the insurer, can serve as the basis for a
“wrongful refusal to settle” claim by a different potentially liable party (here, Saul), and analogous
authorities suggest a contrary rule. In McLaughlin v. National Union Fire Ins. Co. (1994) 23
Cal.App.4th 1132, 29 Cal.Rptr.2d 559, the injured party made a settlement demand that was
apparently within policy limits, but the offer contained no suggestion the injured party would
release the insured, and the McLaughlin court rejected the argument that such offer could support
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the verdict against the insurer for wrongful refusal to settle. (Id. at p. 1145, fn. 5, 29 Cal.Rptr.2d
559.) Similarly, in Strauss v. Farmers Ins. Exchange, supra, 26 Cal.App.4th 1017, 31 Cal.Rptr.2d
811, the plaintiff's demand for policy limits did not include an offer to release all of the insureds,
and the court concluded rejection of such an offer could not support an action for wrongful refusal
to settle. (Id. at pp. 1020–1022, 31 Cal.Rptr.2d 811.) Finally, in Coe, supra, 66 Cal.App.3d 981, 136
Cal.Rptr. 331, the court concluded the insurer's failure to accept the plaintiff's settlement demand
could not provide a basis for a wrongful refusal to settle the claim because it would not have
released the insured from all potential claims. (Id. at pp. 992–993, 136 Cal.Rptr. 331.)


*429  Graciano argues these cases do not support reversal because claimants are not required “to
begin settlement overtures with letter-perfect offers to which insurers need only respond ‘Yes’ or
‘No.’ An insurer's duty of good faith would be trifling if it did not require an insurer to explore
the details of a settlement offer that could prove extremely beneficial to its insured.” (Allen v.
Allstate Ins. Co. (9th Cir.1981) 656 F.2d 487, 490, fn. omitted; see Betts v. Allstate Ins. Co.
(1984) 154 Cal.App.3d 688, 708, fn. 7, 201 Cal.Rptr. 528 [noting in dicta that where insurer
deems settlement offers ambiguous or incomplete it should attempt to seek clarification rather
than rejecting offer].) Indeed, Graciano's argument on appeal is that McLaughlin and Strauss are
distinguishable because her November 7 letter never refused to release **729  Saul; by the same
token, however, neither did her November 7 letter ever offer to release Saul in exchange for
Saul's policy limits. Graciano also suggests that, even if there was some ambiguity as to whether
Saul would have been encompassed in her settlement demand, “if [CAIC] had contacted Ms.
DeDominicis before the settlement expiration date to verify her client would sign releases, as did
the insurer in Coe, that issue could have been resolved.” This argument, however, ignores the
undisputed evidence CAIC did contact Ms. DeDominicis before the settlement expiration date to
inquire whether her client would agree to release Saul in exchange for his policy limits, and those
inquiries were rebuffed.


Graciano alternatively argues that, even assuming the November 7 demand letter incorrectly
identified the insured and the applicable policy number, those defects were attributable to CAIC
because it was CAIC that, in response to Graciano's report of the injury, changed the driver's name
from “Saulay Ala” (as reported by DeDominicis) to Jose. Graciano argues it is CAIC-not a third
party-who is obligated to investigate claims against its insured, and therefore any defect in her
demand letter must be attributed to CAIC's default of their obligations. However, the undisputed
evidence is that CAIC did comply with its obligations to investigate potential coverage on this
reported claim, because once CAIC received this report from Graciano (which tied her claim to
an apparently canceled policy) it tried to contact Jose, immediately began investigating whether
the policy had been validly canceled, and kept Graciano apprised of its progress. The defect in her
demand letter thus had its genesis in the defect in DeDominicis's first report of Graciano's claim,
and was not impacted by the investigation undertaken by the Factfinder unit in response to her
initial claim.
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Graciano attempts to bring the circumstances of this case under the aegis of Safeco Ins. Co. of
America v. Parks (2009) 170 Cal.App.4th 992, 88 Cal.Rptr.3d 730 (Safeco ), arguing that an insurer
is charged with constructive knowledge of its own insuring agreements and, if it fails to search
for, *430  discover and disclose potential coverage under a policy other than the one under which
the claim is made, it can be held liable for wrongful failure to defend and to settle. However, even
under the analysis of the Safeco court, 11  we are unpersuaded that case supports the judgment here.


11 The Safeco court itself cautioned that, “[i ]n this unusual context, we conclude [the insurer's]
failure to conduct a reasonable search for other Safeco policies breached duties arising under
the [other] policy to reasonably investigate and settle [the claim]” and concluded the insurer
could not breach its duty to conduct a reasonable investigation and then use the resulting
ignorance “to shield itself from liability for breach of the related duty to accept a reasonable
settlement demand.” (Id. at p. 1009, 88 Cal.Rptr.3d 730, italics added.) Even assuming we
were to agree with all aspects of the analysis of the Safeco court, we would limit that case to
the peculiar facts and the self-described “unusual context” presented in Safeco.


Our reason for rejecting Graciano's reliance on Safeco requires a nuanced understanding of the
facts presented to, and the resulting analysis by, the Safeco court. There, the victim (Parks) sued
three tortfeasors, including Miller, for injuries he sustained in 1999 when he was struck by a
third person after Miller and the others left Parks at the side of a road. (Safeco, supra, 170
Cal.App.4th at p. 998, 88 Cal.Rptr.3d 730.) Miller, a minor, lived with her father and grandmother
in a condominium rented by the grandmother. Miller's mother was living with Mr. Barnette, who
had a homeowners insurance policy issued by Safeco, and Miller occasionally **730  stayed with
her mother at Barnette's house. (Ibid.) Miller tendered her defense to Safeco under the homeowners
policy issued to Barnette (the Barnette policy), but Safeco declined the defense (ibid.), apparently
contending an automobile exclusion precluded coverage for this accident. (Id. at p. 1004, 88
Cal.Rptr.3d 730.) In a subsequent action, Parks recovered a judgment against Miller, who settled
with Parks by assigning to him any claims she might have against Safeco and, in 2002, Parks sued
Safeco to recover the judgment he obtained against Miller (the bad faith action). He alleged that
Safeco breached the Barnette policy by refusing, in bad faith, to defend Miller under the Barnette
policy and to settle within the limits of that policy. (Id. at p. 998, 88 Cal.Rptr.3d 730.) Sometime
later, apparently in 2003 and well after Parks's bad faith action was filed, Miller's father asked her
grandmother (Evelyn) whether she had any insurance on her condominium and discovered Safeco
insured Evelyn under a renter's insurance policy (the Evelyn policy). Miller's father then gave the
Evelyn policy to Miller or to her lawyer. (Id. at p. 999, 88 Cal.Rptr.3d 730.)


In a bifurcated proceeding in the original bad faith action, the trial court entered a declaratory
judgment in favor of Parks, finding Safeco had a duty to defend and to indemnify Miller because
she was an insured under the Barnette policy. However, Safeco appealed and, in 2004, the appellate
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court reversed and held Safeco had no duty to defend Miller under the Barnette *431  policy
because she was not an insured under that policy. (Safeco, supra, 170 Cal.App.4th at p. 999, 88
Cal.Rptr.3d 730.) Thereafter, Parks's counsel demanded Safeco pay the policy limits under the
Evelyn policy, and the adjuster for Safeco (within a week of receiving the demand letter) concluded
Miller was an insured under the Evelyn policy and that its automobile exclusion did not preclude
coverage. Parks then amended his bad faith action to allege for the first time that Safeco had a
duty under the Evelyn policy to pay the judgment and that it breached the implied covenant of
good faith by refusing to defend or indemnify Miller under that policy. (Id. at pp. 999–1000, 88
Cal.Rptr.3d 730.) The trial court ultimately concluded Safeco had breached the implied covenant
of good faith by refusing to defend or indemnify Miller based on a policy (the Evelyn policy)
under which Miller had never sought a defense. (Id. at p. 1000, 88 Cal.Rptr.3d 730.)


The lynchpin of the Safeco court's analysis, upon which the balance of its remaining holdings
depended, was its discussion of the insurer's claim that its duty of good faith and fair dealing under
the Evelyn policy “never arose because ... Miller tendered her defense only under the Barnette
policy and there was no evidence Safeco had actual knowledge of the [Evelyn] policy when it
declined the defense.” (Safeco, supra, 170 Cal.App.4th at p. 1003, 88 Cal.Rptr.3d 730, fn. omitted.)
The Safeco court, after noting the duty of good faith and fair dealing includes a duty on the part
of the insurer to investigate claims submitted by its insured, specifically noted that the “duties,
however, arise after the insured complies with the claims procedure described in the insurance
policy. [Citations.] ‘[W]ithout actual presentation of a claim by the insured in compliance with
claims procedures contained in the policy, there is no duty imposed on the insurer to investigate
the claim.’ [Quoting California Shoppers, Inc. v. Royal Globe Ins. Co. (1985) 175 Cal.App.3d 1,
57, 221 Cal.Rptr. 171 (California Shoppers ).]” (Safeco, at p. 1003, 88 Cal.Rptr.3d 730.) However,
the Safeco court noted the insured's failure to comply with the notice or claims provisions will not
excuse the insurer's obligations under the policy


“unless the insurer proves it was substantially prejudiced by the late notice. **731  [Citations.]
‘Prejudice is not presumed from delayed notice alone. [Citations.] The insurer must show actual
prejudice, not the mere possibility of prejudice.’ [Quoting Shell Oil Co. v. Winterthur Swiss Ins.
Co. (1993) 12 Cal.App.4th 715, 761, 15 Cal.Rptr.2d 815.] Where, as here, the insurer denies
coverage, it may establish substantial prejudice only by demonstrating that, ‘in the event that a
timely tender of the defense [in the underlying action ] had been made, it would have undertaken
the defense.’ [Quoting Clemmer v. Hartford Insurance Co. (1978) 22 Cal.3d 865, 883, 151
Cal.Rptr. 285, 587 P.2d 1098.] ‘If the insurer asserts that the underlying claim is not a covered
occurrence or is excluded from basic coverage, then earlier notice would only result in earlier
denial of coverage. To establish actual prejudice, the insurer must show a  *432  substantial
likelihood that, with timely notice, and notwithstanding a denial of coverage or reservation of
rights, it would have settled the claim... .’ [Quoting Shell Oil Co. v. Winterthur Swiss Ins. Co.,
supra, 12 Cal.App.4th at p. 763, 15 Cal.Rptr.2d 815.]” (Safeco, supra, 170 Cal.App.4th at p.
1004, 88 Cal.Rptr.3d 730, italics added.)
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The Safeco court then concluded the “notice defense” was correctly rejected by the trial court (on
a motion for summary adjudication) and later by the jury because the insurer did not establish it
had been prejudiced by the delayed notice, reasoning Safeco had attempted to justify its rejection
of coverage under the Barnette policy by asserting its automobile exclusion precluded coverage
for this accident, and “Safeco now relies on the same automobile exclusion to contend there was
no potential for coverage under the substantially identical [Evelyn] policy. As a result, both the
trial court and the jury could reasonably infer that Safeco was not prejudiced by the late notice
because it would have relied on the automobile exclusion to decline the defense under the [Evelyn]
policy.” (Safeco, supra, 170 Cal.App.4th at p. 1004, 88 Cal.Rptr.3d 730.)


[12] Here, in contrast, there is no evidence Graciano's misidentification of the applicable policy
in her settlement demand did not cause prejudice to CAIC, because there is no evidence CAIC
would have relied on the same basis for declining to pay the policy limits on Saul's policy (had
Graciano correctly submitted her claim under Saul's policy) as it cited when it declined her request
for the policy limits under Jose's policy. To the contrary, the only evidence in the record is that
Graciano's misidentification of the applicable policy did cause “ ‘actual prejudice [because] the
insurer ... show[ed] a substantial likelihood that, with timely notice, ... it would have [attempted
to] settle[ ] the claim... .’ ” (Safeco, supra, 170 Cal.App.4th at p. 1004, 88 Cal.Rptr.3d 730.) The
undisputed evidence showed CAIC rejected Graciano's request for the policy limits under the
misidentified policy because it had expired but, once it learned of the applicable policy, it did not
decline coverage for the same reason (or for any reason) but instead proffered the full policy limits
in an attempt to protect its insured. We are convinced Safeco does not support the verdict here.


Moreover, Safeco provides no support for Graciano's argument for a second reason: the same
conduct the Safeco court opined should have been undertaken by the insurer (and whose absence
supported the wrongful failure to settle verdict there) was undertaken by CAIC here. Once the
Safeco court concluded Miller's misidentification of the applicable policy caused no prejudice
to the insurer, and hence the insurer's duty to investigate was not *433  excused, it concluded
Safeco was obligated to investigate whether any other policy potentially covered her liability
to the claimant, **732  and its failure to investigate and discover the Evelyn policy led to the
insurer's rejection of the policy limit demand. (Safeco, supra, 170 Cal.App.4th at p. 1005, 88
Cal.Rptr.3d 730.) The Safeco court specifically noted the insurer determined Miller did not reside
with her mother and therefore was not an insured under the Barnette policy, and declined coverage,
and thereafter there was “no evidence [the insurer] ever searched its own records for potentially
applicable Safeco policies issued to the adults with whom [Miller] resided[;] ... [n]or did Safeco
interview [Miller's] father or grandmother to determine whether they had Safeco policies that might
cover her claim.” (Id. at p. 1008, 88 Cal.Rptr.3d 730.) Because this search or interview would
have produced the applicable Evelyn policy, the Safeco court concluded the absence of this search
breached the insurer's duty to investigate and to attempt to settle Miller's liability. (Id. at p. 1009, 88
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Cal.Rptr.3d 730.) Here, in contrast, after CAIC determined the identified Jose policy did not cover
Graciano's claim, it did not stop there; it did try to interview Jose and Saul to determine whether
they had policies that might cover Graciano's claim, this search did discover another applicable
policy, and CAIC did attempt to settle Saul's liability.


Because the undisputed evidence shows CAIC was actually prejudiced by the misidentification
of the applicable policy, and also shows (notwithstanding the misidentification) CAIC undertook
the type of continued investigation the Safeco court concluded was required, we reject Graciano's
argument that there was substantial evidence under Safeco to support the verdict.


Graciano's argument under Safeco is not, at bottom, that CAIC did not conduct any effort to locate
and provide coverage for Saul, but is instead an argument that there was substantial evidence CAIC
“bungled its investigation” and, but for its errors, could have sooner discovered there was a policy
providing coverage for her claim. Although this claim is true, it is also irrelevant. A bad faith claim
requires “something beyond breach of the contractual duty itself” (California Shoppers, supra,
175 Cal.App.3d at p. 54, 221 Cal.Rptr. 171), and that something more is “ ‘refusing, without proper
cause, to compensate its insured for a loss covered by the policy... .’ [Citation.] Of course, the
converse of ‘without proper cause’ is that declining to perform a contractual duty under the policy
with proper cause is not a breach of the implied covenant.” (Ibid., italics added by California
Shoppers.) The California Shoppers court then noted that “[t]o refine further the nature and extent
of the duty here under analysis, in terms of a particular application of ‘with proper cause,’ it is
our view that a mistaken withholding of policy benefits, at least where, as here, such mistake (as
to the insured's identity and not as to the matter of coverage) has been contributed to by the very
party claiming those policy benefits, is consistent *434  with observance of the implied covenant
of good faith and fair dealing because the mistake supplies the ‘proper cause.’ ” (Id. at p. 55, 221
Cal.Rptr. 171.) Applying California Shoppers here, although there was some delay by CAIC in
locating and connecting Graciano's claim with Saul's policy, resulting in a mistaken “withholding”
of policy benefits for a 24-hour period, such mistake was “contributed to by the very party claiming
those policy benefits” and “supplies the ‘proper cause’ ” (ibid.), fatal to Graciano's bad faith claim.


B. There Is No Substantial Evidence CAIC Unreasonably Failed to Timely Tender Saul's Policy
Limits to Attempt to Settle Saul's Liability
[13]  [14] A claim for “wrongful refusal to settle” requires proof the insurer unreasonably failed
to accept an otherwise reasonable **733  offer within the time specified by the third party for
acceptance. (Critz, supra, 230 Cal.App.2d at p. 798, 41 Cal.Rptr. 401.) The third party is entitled
to set a reasonable time limit within which the insurer must accept the settlement proposal (Martin
v. Hartford Acc. & Indem. Co. (1964) 228 Cal.App.2d 178, 185, 39 Cal.Rptr. 342), and even
a one-week limitation attached to a settlement offer does not preclude a finding of bad faith
rejection under some circumstances. (Critz, at pp. 797–798, 41 Cal.Rptr. 401 [insurer given one
week to respond where claimant had not yet incurred costs of a retained attorney, company's
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investigation and evaluation was complete, and company never suggested it needed more time for
investigation].) Although the insurer “need not be governed by whatever time limit counsel for
plaintiff in a personal injury action may impose” (Martin, at p. 185, 39 Cal.Rptr. 342), whether
the insurer has satisfied its duty to seek to settle in protection of its insured “must be measured
in the light of the time limitation which plaintiff had placed on her offer.” (Ibid.) When a liability
insurer does timely tender its “full policy limits” in an attempt to effectuate a reasonable settlement
of its insured's liability, the insurer has acted in good faith as a matter of law (Crane, supra, 217
Cal.App.3d at p. 1136, 266 Cal.Rptr. 422) because “by offering the policy limits in exchange for
a release, the insurer has done all within its power to effect a settlement.” (Lehto v. Allstate Ins.
Co., supra, 31 Cal.App.4th at p. 73, 36 Cal.Rptr.2d 814.)


[15] Here, in the three weeks after it first learned Graciano was alleging someone insured by
CAIC had injured her, CAIC was able to (1) determine that the policy identified by Graciano
(Jose's policy) could not provide a source of compensation for her, (2) identify that a person
(Saul) different from the one identified by Graciano (“Saulay Ala”) was responsible for Graciano's
injuries, (3) determine Saul did have a policy available as a source *435  of compensation, and
(4) tender CAIC's “full policy limits” in an attempt to effectuate a settlement of Saul's liability.
Although there was substantial evidence from which a jury could have concluded CAIC was able
to resolve the confusion engendered by Graciano's misidentification of the applicable insured and
insurance policy earlier than it did, and to offer to settle earlier than it did, perfection is not
required (see, e.g., Adelman v. Associated Internat. Ins. Co. (2001) 90 Cal.App.4th 352, 369, 108
Cal.Rptr.2d 788 [“to recover in tort for an insurer's mishandling of a claim, it must allege more than
mere negligence”] ), and Graciano's evidence showed, at most, that CAIC could have resolved the
confusion more promptly. 12


12 Graciano asserts the evidence showed CAIC was negligent and cites Notrica v. State Comp.
Ins. Fund (1999) 70 Cal.App.4th 911, 83 Cal.Rptr.2d 89 for the proposition that such
evidence can be circumstantial evidence of bad faith. However, Notrica recognized that
mere negligence does not constitute bad faith and instead held that evidence of negligent
mishandling of claims such as those of the plaintiff, “ ‘if shown as a pattern, clearly would
be strong circumstantial evidence that SCIF indeed engaged in the complained of conduct.’
” (Id. at p. 931, 83 Cal.Rptr.2d 89, italics added.) On appeal, Graciano cites the evidence
showing CAIC could have earlier obtained the police report showing Saul was the driver
and, when it did receive that report, could have phoned Saul earlier (but did not) or searched
its computer database to determine whether Saul was an insured. However, Graciano has
not directed this court's attention to evidence in the record demonstrating such defalcations
were part of a pattern by CAIC's claims handling department when dealing with claims like
Graciano's claim. (Cf. Estate of Allen (1971) 17 Cal.App.3d 401, 405, fn. 2, 94 Cal.Rptr. 648
[when respondent claims judgment is supported by substantial evidence, “ ‘it is the duty of a
respondent ... to point out to the appellate court the evidence he deems sufficient to support
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such judgment’ ”].) Instead, the evidence cited on appeal by Graciano shows negligence in
the handling of this specific claim, but that is not enough to support a verdict for bad faith.
(Adelman v. Associated Intern. Ins. Co., supra, 90 Cal.App.4th at p. 369, 108 Cal.Rptr.2d
788 [“more than mere negligence” required for tort claim (italics omitted)].)


**734  [16] More importantly, the undisputed evidence showed CAIC did timely tender Saul's
full policy limits in an attempt to settle Graciano's claim, and therefore acted in good faith as a
matter of law “by offering the policy limits in exchange for a release [thereby doing] all within
its power to effect a settlement.” (Lehto v. Allstate Ins. Co., supra, 31 Cal.App.4th at p. 73, 36
Cal.Rptr.2d 814.) Although Graciano argues the evidence could have permitted a trier of fact to
conclude the tender of Saul's policy limits was not timely, Graciano herself selected November
15 as the deadline for offering full policy limits in settlement. Although an injured third party's
unilateral selection of a deadline does not conclusively govern whether a later tender of policy
limits would have been untimely (Martin, supra, 228 Cal.App.2d at p. 185, 39 Cal.Rptr. 342), we
conclude at a minimum that the insurer has satisfied its duty to seek to settle in protection of its
insured when, “in the light of the time limitation which plaintiff had placed on her offer” (ibid.),
the insurer tenders its full policy limits within the time limits imposed by an injured party's demand
letter.


*436  DISPOSITION


The judgment is reversed. The trial court is directed to enter judgment on the complaint in favor
of defendants. Defendants shall recover their costs on appeal.


WE CONCUR:


HUFFMAN, Acting P.J.


O'ROURKE, J.


All Citations


231 Cal.App.4th 414, 179 Cal.Rptr.3d 717, 14 Cal. Daily Op. Serv. 12,904, 2014 Daily Journal
D.A.R. 15,189
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226 Cal.App.3d 1145, 277 Cal.Rptr. 349


GREAT AMERICAN WEST, INC., Plaintiff and Appellant,
v.


SAFECO INSURANCE COMPANY OF AMERICA, Defendant and Respondent.


No. D010585.
Court of Appeal, Fourth District, Division 1, California.


Jan. 14, 1991.


SUMMARY


Homeowners filed a claim with their current insurer for damage to the home's structure and
foundation. The homeowners had been insured with another company at the time they first noticed
damage. Under the previous policy, the homeowners were required to file an action within 12
months after inception of the loss. The successor insurer settled the claim with the insureds and,
two years later, filed an action against the previous insurer claiming a right to contribution and/
or indemnification, alleging that the damage to the home was “first manifest” during the previous
insurer's policy period. The trial court granted the previous insurer's motion for summary judgment
on the grounds that the action was really one for subrogation, and because the insureds failed to
make a claim within one year of the damage as required by the previous policy, the successor
insurer's suit was barred. (Superior Court of San Diego County, No. 599791, Kevin W. Midlam,
Judge.)


The Court of Appeal affirmed. The court held that it was unnecessary to decide whether the action
for indemnity or contribution had to be filed within the contractual limitations period of one year
from the time of damage, or whether it was sufficient if one year had not yet expired at the
time the successor insurer made payment to the insured and the indemnity or contribution rights
arose, since under either theory, the successor insurer's action was too late. The court held that
because the previous insurer's responsibility for the insured's loss was solely contractual, the time
limitation provision of the underlying insurance contract could not be ignored by the successor
insurer seeking contribution or indemnity. Once the contractual time limits expired, there was no
longer any contractual liability on which an indemnity or contribution claim against the previous
insurer could be based. (Opinion by Wiener, Acting P. J., with Todd and Froehlich, JJ., concurring.)
*1146
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Classified to California Digest of Official Reports


(1a, 1b, 1c)
Insurance Contracts and Coverage § 120--Limitations and Defenses--Contribution--Action by
Successor Insurer--Policy Time Limitations.
In a contribution/indemnity action by a successor homeowner's insurer against a previous insurer,
based on settling a claim for progressive residential damage that the homeowners had first noticed
when covered by the previous insurer, but had only claimed from the successor insurer, the trial
court properly granted the previous insurer's motion for summary judgment. The previous policy
required the homeowners to bring actions within one year after inception of the loss. The successor
insurer filed its action two years after settling the claim. Once the contractual time limits expired,
there was no longer any contractual liability on which an indemnity or contribution claim against
the previous insurer could be based.


[See 39 Cal.Jur.3d, Insurance Contracts and Coverage, § 529.]


(2)
Insurance Contracts and Coverage § 120--Contribution--Action by Successor Insurer Against
Previous Insurer--Claim Paid for Damage Incurred During Period of Previous Insurer's Coverage.
In an action by a successor homeowner's insurer against the previous insurer, based on the
successor insurer's settlement of a claim by the homeowners for progressive residential damage
first noticed during the period of the previous insurer's policy but only claimed against
the successor insurer, the successor insurer could not properly maintain an action for either
contribution or indemnity to the extent its payment to the homeowners included sums attributable
to damages incurred prior to its own policy period. Although as a postmanifestation carrier the
successor insurer could have been jointly and severally liable for progressive continuing damage
prior to the California Supreme Court's decision that the carrier on the risk at the time progressive
property damage is first manifest is responsible for the entire loss, such liability was limited to that
portion of the damage which occurred during the successor insurer's policy period.


(3)
Insurance Contracts and Coverage § 126--Actions--Limitations Periods in Policies.
Limitations periods in insurance policies are not “statutes” of limitation; they are contractual
limitations on the insurer's liability.


[See 3 Witkin, Cal. Procedure (3d ed. 1985) Actions, § 334.] *1147


COUNSEL



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284157041&pubNum=0122474&originatingDoc=I3472936dfabc11d98ac8f235252e36df&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113443&cite=3WITPROCChIVs334&originatingDoc=I3472936dfabc11d98ac8f235252e36df&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Great American West, Inc. v. Safeco Ins., 226 Cal.App.3d 1145 (1991)
277 Cal.Rptr. 349


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3


Jennings, Engstrand & Henrikson, Gerard Smolin, Jr., and Kevin D. Bush for Plaintiff and
Appellant.
Stephen J. Sundvold and Jay Sondhi for Defendant and Respondent.


WIENER, Acting P. J.


This dispute between two insurance companies is a product of the uncertainty in the insurance
world which preceded the Supreme Court's decision in Prudential-LMI Com. Insurance v. Superior
Court (1990) 51 Cal.3d 674 [274 Cal.Rptr. 387, 798 P.2d 1230]. In Prudential, the court held that
in first party insurance cases involving progressive continuing property damage, the insurer “on
the risk” at the time the damage is first manifest is responsible for the entire loss. (Id. at p. 699.)
Damage is manifest at “that point in time when appreciable damage occurs and is or should be
known to the insured, such that a reasonable insured would be aware that his notification duty
under the policy has been triggered.” (Id. at pp. 687, 699.)


Here, the underlying insureds David and Joyce Abrams filed a claim with their homeowner's
carrier, plaintiff Great American West, Inc., to recover for subsidence damage. Defendant Safeco
Insurance Company of America had insured the Abramses several years earlier. Conflicting
caselaw (and perhaps nebulous facts) caused Great American to be uncertain as to the extent of its
responsibility for the Abramses' loss. Commendably, Great American decided to pay the claim and
later seek reimbursement from Safeco in an appropriate amount. Unfortunately, it failed to realize
that the Abramses might be precluded from recovering against Safeco because of a provision in
the Safeco policy which required that suits “on the policy” be filed within one year after “inception
of the loss.”


The question presented by this case is whether and how the one-year limitation in the Safeco policy
affects Great American's action against Safeco for contribution and/or indemnity. We conclude
that because Safeco's responsibility for the Abramses' loss is solely contractual, the time limitation
provision of the insurance contract cannot be ignored by a party seeking contribution or indemnity.


Two different theories are presented as to how the one-year limitation in an insurance policy
applies to an action for contribution or indemnity *1148  brought by a co-insurer. One would
treat the co-insurer's claim as a subrogation action and require that it be filed within the same
one-year limitation applicable to a suit by the insured. A second would view the contribution/
indemnity claim as an independent cause of action which does not accrue until the party seeking
reimbursement makes payment to the damaged party. According to this theory, such a claim is
timely if filed within two years of the payment by the co-insurer as long as the insured had an
enforceable claim against the indemnitor/contributor at the time of payment.


We find it unnecessary to decide the precise rule to be applied because, under either theory, Great
American's claim against Safeco is untimely. Accordingly, we affirm.
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Factual and Procedural Background
Between 1976 and 1981, the Abramses were insured under a homeowner's insurance policy issued
by defendant Safeco. Beginning in 1981, the Abramses switched their homeowner's coverage to
plaintiff Great American.


In 1978, David Abrams first noticed cracks in the driveway and an entranceway sidewalk to his
house. By October 1985, the increased damage to the home's structure and foundation caused the
Abramses to file a proof of loss with Great American. In June 1986 Great American settled that
claim by paying the Abramses $112,940.


Two years later in June 1988, Great American filed this action against Safeco claiming a right to
contribution and/or indemnification and alleging that the damage to the Abramses' residence was
“first manifest” during the Safeco policy period. 1  Safeco responded by successfully moving for
summary judgment, arguing Great American's action was in reality one for subrogation. Safeco
convinced the court that because the Abramses had failed to make a claim within one year of the
damage as required by the Safeco policy, Great American's suit was barred.


1 We emphasize this is merely an allegation in Great American's complaint. Consistent
with Prudential-LMI, the Abramses would presumably contend that the damage was “first
manifest” in 1985 when their claim was filed. (See 51 Cal.3d at pp. 687, 699.)


Discussion
Many legal decisions turn on how an argument or factual circumstance is classified. As framed
by the parties, the issue in this case involves such a *1149  question of characterization. Safeco
contends Great American's suit is a subrogation action; as a result, Great American “could have
no rights that [the Abramses] did not have.” (Continental Mfg. Corp. v. Underwriters at Lloyds
London (1960) 185 Cal.App.2d 545, 556 [8 Cal.Rptr. 276].) Because it is conceded the Abramses
would be barred by the one-year limitations period included in their Safeco policy, 2  Safeco argues
that Great American as the Abramses' subrogee is similarly barred.


2 In the standard statutory language (see Ins. Code, § 2071), the Safeco policy provided: “No
suit or action on this policy for the recovery of any claim shall be sustainable in any court of
law or equity unless all the requirements of this policy shall have been complied with, and
unless commenced within 12 months next after inception of the loss.” (Italics added.)


Great American does not dispute this statement of the law; it simply contends it is inapplicable.
According to Great American, this is an action for contribution/indemnity, 3  not one for
subrogation. It asserts such an action by an insurer is independent of the insured's cause of action
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against a co-insurer and that the action does not accrue for statute of limitations purposes when
the insured suffers a loss but only after the insurer pays the claim. (Cf. People ex rel. Dept of
Transportation v. Superior Court (1980) 26 Cal.3d 744, 748, 751-752 [163 Cal.Rptr. 585, 608
P.2d 673].) Thus here, Great American argues, its action, filed less than two years after it paid the
Abramses' claim, was timely. (See Code Civ. Proc., § 339, subd. 1.)


3 At the time this action was filed, Great American relied on California Union Ins. Co. v.
Landmark Ins. Co. (1983) 145 Cal.App.3d 462 [193 Cal.Rptr. 461] in assuming that it
possessed a right of equitable contribution against Safeco. The Supreme Court has recently
explained that, at least in first party insurance cases involving progressive continuing
property damage, the insurer “on the risk” at the time the damage is first manifest is
responsible for the entire loss. (Prudential-LMI Com. Insurance v. Superior Court, supra,
51 Cal.3d 674, 699.) Because Great American contends Safeco was “on the risk” at the time
of manifestation—and therefore responsible for the entire loss—it would now appear Great
American's contention is more properly termed a claim for equitable indemnity.


Unlike the parties, we do not view the characterization of Great American's action as dispositive
of the issues in this case. (1a) Fundamentally, we must decide if the one-year time limitation in
the Safeco policy has any effect on Great American's suit for contribution and/or indemnity. We
conclude it must impose some limitation on Great American's ability to obtain reimbursement for
amounts paid to the Abramses. We find it unnecessary to determine the precise effect because
under either of two suggested theories, Great American's action was untimely.


I
Great American contends it makes no difference how long after the damage was first manifest
that it brought suit against Safeco to obtain *1150  reimbursement. (2) ( 1b) It asserts the only
requirement is that the suit be filed within two years of the date it paid the Abramses' claim. 4


4 Among the interesting issues we do not address is why Great American apparently decided
to pay the Abramses' entire claim rather than only that portion of the damage which occurred
after the beginning of the Great American policy period in 1981. There may of course be facts
not apparent on this record which provide an explanation. From a purely legal perspective on
the record before us, however, even the California Union case (see ante, fn. 3)—which held
that a postmanifestation carrier may be jointly and severally liable for progressive continuing
damage—limited such liability to that portion of the damage which occurred during the
successive insurer's policy period. (See 145 Cal.App.3d at p. 478.) Following Prudential-
LMI, of course, it would appear that any amount Great American paid it did so as a volunteer
because postmanifestation carriers have no liability for continuing property damage.
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We would not require that Great American anticipate the Supreme Court's ultimate
conclusions in Prudential-LMI in order to successfully maintain an action for contribution
or indemnity. While we do not decide the issue, it should be sufficient if Great American
paid amounts for which Safeco was totally or jointly responsible in the reasonable belief it
might also be responsible. (Cf. 73 Am.Jur.2d, Subrogation, § 25, p. 615 [“[A]n insurer who
acts in good faith to discharge a disputed obligation does not become a mere volunteer if it
is ultimately determined that its policy did not apply”]; see generally State Farm & Casualty
Co. v. Cooperative of American Physicians, Inc. (1984) 163 Cal.App.3d 199, 203-204 [209
Cal.Rptr. 251].) To the extent Great American's payment to the Abramses included sums
attributable to pre-1981 damages, however, we see no way it could properly maintain an
action for either contribution or indemnity, regardless of the date of manifestation.


This argument improperly seeks to strip Great American's indemnity claim from the Safeco
insurance policy on which it is based. Safeco has no responsibility except as provided by the terms
of its contract with the Abramses. One provision of that contract specifies the time within which
a suit “on the policy” must be filed. Where a party like Great American seeks indemnity based
on another party's (Safeco's) contractual responsibilities, provisions of the contract imposing time
constraints—like any other provision of the contract—cannot be ignored. To do so would be to
impose liability no longer based on the contract.


The cases relied on by Great American do not support its contention that contractual time limits
are irrelevant in a contribution or indemnity action against an insurer. (See Valley Circle Estates v.
VTN Consolidated, Inc. (1983) 33 Cal.3d 604 [189 Cal.Rptr. 871, 659 P.2d 1160]; People ex rel.
Dept. of Transportation v. Superior Court, supra, 26 Cal.3d 744.) Both were tort actions in which
the party from whom contribution or indemnity was sought relied on the fact that the statute of
limitations had run against the original plaintiff in the tort action. Although the Supreme Court
held in both cases that the contribution or indemnity action was not similarly barred, the holdings
were explicitly limited to the tort context. (Valley Circle Estates v. VTN Consolidated, Inc., supra,
33 Cal.3d at p. 611; Dept. of Transportation, supra, 26 Cal.3d at pp. 751-752.) *1151


The reason for such a restriction is understandable. The Legislature creates a statute of limitations.
It is within the Legislature's power to determine how long the limitations period should be and
from what point it should run. Fundamentally, both Valley Circle and Dept. of Transportation
are statutory interpretation cases in which the court determined the Legislature did not intend
indemnity and contribution actions to be governed by the statute of limitations applicable to the
underlying tort action. 5  (See Valley Circle Estates v. VTN Consolidated, Inc., supra, 33 Cal.3d at
pp. 608-609; Dept. of Transportation v. Superior Court, supra, 26 Cal.3d at p. 752.)


5 A similar analysis distinguishes the court's decision in Regents of University of California v.
Hartford Acc. & Indem. Co. (1978) 21 Cal.3d 624 [147 Cal.Rptr. 486, 581 P.2d 197] holding
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that the running of the statute of limitations as to the principal debtor does not exonerate
the surety, whose payment gives it a new right of reimbursement against the debtor. (Id. at
pp. 634, 638.)


The situation is different, however, where the potential indemnitor's liability is solely contractual.
(3) Limitations periods in insurance policies are not “statutes” of limitation; they are contractual
limitations on the insurer's liability. ( 1c) Here, Safeco bargained to indemnify the Abramses for
certain losses provided claims were timely filed and suits on the policy were brought within one
year. Once those contractual time limits expired—assuming no extenuating circumstances such as
tolling, waiver or estoppel—there is no longer any contractual liability on which an indemnity or
contribution claim against Safeco can be based.


II
While contractual time limitations cannot be ignored by a party seeking indemnity, it is not
completely clear how those limits relate to an indemnity action brought by a third party insurer.
It would be simple to conclude that any action which relies on the policy—either a direct action
by the insured or an indirect action for indemnity or contribution by another insurer—must be
brought within the one-year limitations period provided for in most policies. Were that the rule,
Great American's action is most certainly time barred.


Such a rule, however, eliminates any distinction between the direct and indirect action. Some
commentators find this distinction important. In separate subchapters of Insurance Claims and
Disputes (2d ed. 1988), Windt discusses contribution, indemnity and subrogation, identifying their
similarities and surveying their differences. (Id. §§ 10.01-10.11, pp. 522-554.) He argues that when
one insurance company pays a claim which should have been paid entirely by another company, the
paying company has both rights of subrogation (the substituted direct action) and indemnity (the
indirect *1152  action). (Id. § 10.11, pp. 552-553.) Windt goes on to explain why the distinction
is important:


“That distinction has significance in one context. When an insurer is deemed to be suing solely in
subrogation, the statute of limitations applicable to its cause of action will be the same statute of
limitations that would have been applicable had the insured brought suit in his or her own behalf.
Moreover, the statute will be deemed to have begun to run from the date of the insured's loss,
not the date of the insurance payment. That is not the case, however, if the insurer is suing for
indemnity .... [I]ndemnity claims are independent causes of action and the statute of limitations
for such claims does not begin to run until the insurance company has provided policy benefits to
the insured.” (Windt, Insurance Claims and Disputes, supra, § 10.11, at p. 554.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978129726&originatingDoc=I3472936dfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978129726&originatingDoc=I3472936dfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Great American West, Inc. v. Safeco Ins., 226 Cal.App.3d 1145 (1991)
277 Cal.Rptr. 349


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 8


While it may first appear that Windt's analysis supports Great American's argument that the
contractual limitations period is irrelevant for the purposes of an indemnity or contribution action,
Windt later qualifies his discussion:


“Claims for contribution and indemnity ... do not accrue, and the statute of limitations does not
begin to run, until the time of payment. Insurance companies should not, therefore, be barred from
pursuing reimbursement claims against other insurers on the grounds that the statute of limitations
has run as to the insured's cause of action against such other insurers. It is enough if the insured
had a viable cause of action against such insurers at the time the contribution or indemnity claim
came into existence.” (Windt, Insurance Claims and Disputes, supra, § 10.11, at p. 562, italics
added, fn. omitted.)


He goes on to note that the critical question is “not whether the limitations period had run prior
to institution of the lawsuit, but whether it had run prior to payment of the insured's claim. If the
limitations period had run by the time of the payment, the paying insurer would not have paid a
debt that was concurrently owed by the other insurer. By virtue of the expiration of the limitations
period, the other insurer's policy would no longer have provided any coverage. In that event,
therefore, the paying insurer's contribution claim would never have come into existence.” (Windt,
Insurance Claims and Disputes, supra, § 10.11, at p. 563, fn. omitted.)


In this case, Great American contends Safeco is liable because the Abramses' loss was “first
manifest” during the Safeco policy period. (See ante, p. 1148.) Assuming this occurred on the
last day of the Safeco policy period in 1981 (see Stinson v. Home Ins. Co. (N.D.Cal. 1988) 690
F.Supp. 882, 884), Great American would possess an enforceable claim for indemnity *1153
or contribution under Windt's analysis only if, at the time it paid the Abramses' claim, Safeco
remained contractually liable to the Abramses. Here, Great American paid the Abramses' claim in
June 1986, almost four years after the one-year contractual limitations period expired on Safeco's
obligations. To paraphrase Windt, Great American's claim for contribution and/or indemnity never
came into existence because at the time it paid the Abramses' claim, Safeco was no longer under
any contractual obligation to cover the loss.


It is thus unnecessary for us to decide whether an action for indemnity or contribution by a third
party against an insurer must be filed within the one-year limitations period provided for in the
contract, or whether it is sufficient if the one year had not yet expired at the time the third party
made payment to the insured and the indemnity or contribution rights arose. Under either theory
here, Great American's action against Safeco was too late.


Disposition
Judgment affirmed.
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Todd, J., and Froehlich, J., concurred. *1154


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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SUMMARY


The trial court sustained without leave to amend a city's demurrer to an action for inverse
condemnation, and dismissed the action. Plaintiff alleged the taking of his property resulted from
the adoption and application of an ordinance that restricted development of property by prohibiting
construction along identified major ridge-line areas. The city's demurrer was based on the 90-
day limitations period of Gov. Code, § 66499.37, which applies to actions challenging decisions
undertaken pursuant to the Subdivision Map Act (Gov. Code, § 66410 et seq.). (Superior Court
of Los Angeles County, No. NCC41335, Joseph R. Kalin, Judge.) The Court of Appeal, Second
Dist., Div. Four, No. B052246, affirmed.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that the
landowner could not maintain an action in inverse condemnation on the basis of a constitutional
just compensation theory without first exhausting state administrative and judicial remedies. The
complaint acknowledged that some development had been permitted on part of the property, and
the ordinance therefore did not deny the owner all economically feasible use of the property. Thus,
the compensable taking of the property did not necessarily occur when the ordinance was enacted.
The owner could not avoid pursuing administrative and judicial remedies and thereby compel the
city to purchase the undeveloped portion of his property by electing to seek only compensation
in an inverse condemnation action. The court further held that the action was governed by the
90-day limitations period of Gov. Code, § 66499.37, for applied challenges, or by the 120-day
limitations period of Gov. Code, § 65009, for facial challenges, and that the application of the
ordinance to the property was not a “continuous wrong” for which a new cause of action arose each
day the city failed to compensate plaintiff. There was no uncertainty regarding the commencement
of the period, and, whether the complaint was deemed a facial challenge or an applied one, it
was untimely since it was brought five years after enactment of the ordinance. It was immaterial
that plaintiff did not challenge the validity of the ordinance. Code Civ. Proc., §§ 318 and 319,
establishing five-year periods of limitation for actions otherwise not covered by statute, were
thus not applicable. Gov. Code, § 66499.37, is not limited to actions *2  for specific relief, but
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includes actions for compensation for a regulatory taking. Plaintiff could not avoid its application
by electing to forego raising his claim in an administrative mandamus proceeding, and could
not transform the action into one seeking only damages. (Opinion by Baxter, J., expressing the
unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Eminent Domain § 18--Compensation--Constitutional and Statutory Provisions--What Constitutes
Taking or Damage--Regulation.
Where the government authorizes a physical occupation of property or actually takes title, the
takings clause (U.S. Const., 5th Amend.; Cal. Const., art. I, § 19) generally requires compensation.
But when the government merely regulates the use of property, compensation is required only if
considerations such as the purpose of the regulation, or the extent to which it deprives the owner of
the economic use of the property, suggest that the regulation has unfairly singled out the property
owner to bear a burden that should be borne by the public as a whole. An individualized assessment
of the impact of the regulation on a particular parcel of property and its relation to a legitimate state
interest is necessary in determining whether a regulatory restriction on property use constitutes a
compensable taking.


(2a, 2b)
Eminent Domain § 133--Remedies of Owner--Inverse Condemnation-- Conditions Precedent--
Regulation--Exhaustion of Administrative Remedies.
A landowner who alleged a taking of real property resulting from the adoption or application
to his property of an ordinance enacted pursuant to the Subdivision Map Act (Gov. Code, §
66410 et seq.) could not maintain an action in inverse condemnation based on a constitutional
just compensation theory without first exhausting state administrative and judicial remedies. The
complaint acknowledged that some development had been permitted on part of the property; the
ordinance therefore did not deny the owner all economically feasible use of the property. Thus, the
compensable taking of property did not necessarily occur when the ordinance was enacted. The
owner could not avoid pursuing administrative and judicial remedies and thereby compel the city
to purchase the undeveloped portion of his property by electing to seek only compensation in an
inverse condemnation action. *3


(3)
Eminent Domain § 18--Compensation--Constitutional and Statutory Provisions--What Constitutes
Taking or Damage--Land-use Restriction.
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Not every land-use restriction which designates areas on which no development is permitted results
in a compensable taking. The impact of a law or regulation as applied to a specific piece of
property determines whether there has been a compensable taking, and compensation need not
be paid unless the ordinance or regulation fails to serve an important governmental purpose or
“goes too far” as applied to the specific property. The impact of a law or regulation on the owner's
right to use or develop the property cannot be assessed until an administrative agency applies the
ordinance or regulation to the property and a final administrative decision has been reached with
regard to the availability of a variance or other means by which to exempt the property from the
challenged restriction. A final administrative decision includes exhaustion of any available review
mechanism. Utilization of available avenues of administrative relief is necessary because the court
cannot determine whether a regulation has gone “too far” unless it knows how far the regulation
goes.


(4)
Eminent Domain § 131--Remedies of Owner--Inverse Condemnation-- Constitutional Basis.
U.S. Const., 5th Amend., conditions a state's right to take private property for public use on
the payment of just compensation. It leaves to the state, however, the procedures by which
compensation may be sought. If the government has provided an adequate process for obtaining
compensation, and if resort to that process yields just compensation, then the property owner
has no claim against the government for a taking. California provides such a process by making
available an action for inverse condemnation if, after exhausting administrative remedies to free
the property from the limits placed on development and obtaining a judicial determination that
just compensation is due, any restrictions for which compensation must otherwise be paid are
not lifted. In that action the court determines whether the restriction on development “goes too
far” and will be constitutionally impermissible unless just compensation is paid for the taking
brought about by the restriction. When property is damaged, or a physical invasion has taken place,
an inverse condemnation action may be brought immediately because an irrevocable taking has
already occurred.


(5)
Eminent Domain § 127--Remedies of Owner--Regulatory Taking-- Administrative and Judicial
Remedies.
When an alleged taking of property is a “regulatory taking,” i.e., one that results from the
application of zoning laws or regulations limiting development, the *4  owner must afford the
state the opportunity to rescind the ordinance or regulation or to exempt the property from the
allegedly invalid development restriction once it has been judicially determined that the proposed
application of the ordinance to the property will constitute a compensable taking. The owner may
do so, where appropriate, by a facial challenge to the ordinance, but in most cases must seek a
variance if that relief is available and then exhaust other administrative and judicial remedies, such
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as those provided in an action for declaratory relief or administrative mandamus. Both actions
may be joined with an action in inverse condemnation. Damages for the “taking” may be sought
in an administrative mandamus action (Code Civ. Proc., § 1095), or, if the plaintiff seeks a jury
trial, in the joined inverse condemnation action. The owner may not, however, elect to sue in
inverse condemnation and thereby transmute an excessive use of the police power into a lawful
taking for which compensation in eminent domain must be paid. Compensation must be paid for a
permanent taking only if there has been a judi-cial determination that application of the ordinance
or regulation to the property is statutorily permissible and constitutes a compensable taking.


(6)
Eminent Domain § 136--Remedies of Owner--Inverse Condemnation--Trial-- Right to Jury Trial--
Damages.
A landowner is entitled to a jury trial in an inverse condemnation action pursuant to Cal. Const.,
art. I, § 19. However, the right is limited to the question of damages.


(7)
Eminent Domain § 127--Remedies of Owner--Land-use Restriction--Judicial Determination of
“Taking.
A property owner is entitled to a judicial determination of whether a land-use restriction constitutes
a taking. Administrative adjudication in the course of exercising an administrative agency's
regulatory power, if subject to judicial review, does not deny participants their right to a judicial
determination of their rights. Moreover, an administrative agency is not competent to decide
whether its own action constitutes a taking and, in many cases, administrative mandate proceedings
are not an adequate forum in which to try a takings claim. If the administrative hearing is not
one in which the landowner has a full and fair opportunity to present evidence relevant to the
taking issue, one in which witnesses may be sworn and testimony presented by means of direct
and cross-examination, the administrative record is not an adequate basis on which to determine
if the challenged action constitutes a taking. A judicial determination is available in the mandate
proceeding, however, if the administrative action is challenged on the basis that it is a compensable
taking, the hearing did permit full litigation of the facts *5  relevant to the takings issue, and any
additional issues are litigated before the court. Because a taking of property is alleged, the court
must accord the owner de novo review of the evidence before the agency in ruling on the taking
claim and consider any additional evidence admitted at the hearing on the petition for a writ of
mandate. If the owner believes the hearing before the administrative agency was not adequate, he
or she is assured a full and fair hearing by exercising the right to join an inverse condemnation
action with the mandate proceeding. The availability of these procedures satisfies the requirement
that a state provide an adequate process for obtaining compensation when property is taken for
public use.
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(8)
Eminent Domain § 133--Remedies of Owner--Inverse Condemnation-- Conditions Precedent--
Waiver of Claim.
A landowner who believes that application of a state statute or local ordinance limiting
development of the owner's property works a taking, may not bypass the remedies the state has
made available to avoid the taking. If he or she does so, the government entity may deem the owner
to have waived the taking claim.


(9a, 9b, 9c)
Eminent Domain § 135--Remedies of Owner--Inverse Condemnation--Limitation of Actions--
Land-use Restriction Under Subdivision Map Act:Limitation of Actions § 18--Period of
Limitation--Real Property--Land-use Restriction Under Subdivision Map Act.
A landowner's complaint, alleging the taking of real property resulting from the adoption, or
application to plaintiff's property, of an ordinance enacted pursuant to the Subdivision Map Act
(Gov. Code, § 66410 et seq.), was governed either by the 90-day limitations period of Gov. Code, §
66499.37, which applies to final adjudicative administrative decisions taken under the authority of
the Subdivision Map Act, or by the 120-day limitations period established by Gov. Code, § 65009,
for challenges to the facial validity of a land-use regulation. The application of the ordinance to the
property was not a ”continuous wrong “ for which a new cause of action arose each day the city
failed to compensate plaintiff. Whether the complaint was deemed a facial challenge or an applied
one, it was untimely, since, in either case, the limitations period commenced running on the date
the ordinance was enacted, and the action was brought five years after that date. It was immaterial
that plaintiff did not challenge the validity of the ordinance. Code Civ. Proc., §§ 318, and 319,
establishing five-year periods of limitation for actions otherwise not covered by statute, were thus
not applicable. Gov. Code, § 66499.37, is not limited to actions for specific relief, but includes
actions for compensation for a regulatory taking. Plaintiff could not avoid application of the
provision by electing *6  to forego raising his claim in an administrative mandamus proceeding,
and could not transform the action into one seeking only damages.


[See 4 Witkin, Summary of Cal. Law (9th ed. 1987) Real Property, § 46.]


(10)
Limitation of Actions § 17--Period of Limitation--Nature of Cause of Action.
To determine the statute of limitation which applies to a cause of action, it is necessary to identify
the nature of the cause of action, i.e., the ” gravamen “ of the cause of action. The nature of the
right sued on and not the form of action or the relief demanded determines the applicability of
the statute of limitations.
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(11)
Zoning and Planning § 13--Content and Validity of Zoning Ordinances and Planning Enactments--
Judicial Review--Administrative Mandamus--Purpose.
The purpose of statutes and rules which require that attacks on land-use decisions be brought by
petitions for writs of administrative mandamus, and create relatively short limitations periods for
those actions and actions challenging the validity of land-use statutes, regulations, or decisions, is
to permit and promote sound fiscal planning by state and local government entities.


COUNSEL
Crosby, Heafey, Roach & May, Gideon Kanner, M. Reed Hunter and James C. Martin for Plaintiff
and Appellant.
Ronald A. Zumbrun, James S. Burling, Alexander Dushku, Crahan, Javelera, Ver Halen & Aull,
Marcus Crahan, Jr., Laskin & Graham and Richard Laskin as Amici Curiae on behalf of Plaintiff
and Appellant.
Scott H. Howard, City Attorney, Freilich, Stone, Leitner & Carlisle, Freilich, Kaufman, Fox &
Sohagi, Benjamin Kaufman and Robert F. Freilich for Defendant and Respondent.
Daniel E. Lungren, Attorney General, Roderick E. Walston, Chief Assistant Attorney General,
Jan S. Stevens, Assistant Attorney General, Richard M. Frank and J. Matthew Rodriquez, Deputy
Attorneys General, Shute, Mihaly & Weinberger, Fran M. Layton and Susannah T. French as Amici
Curiae on behalf of Defendant and Respondent.


BAXTER, J.


The parties in this case ask the court to determine the statute of limitations applicable to a complaint
in inverse condemnation which alleges a taking of real property resulting from the adoption, or
application *7  to the plaintiff's property, of an ordinance enacted pursuant to the Subdivision
Map Act. (Gov. Code, § 66410 et seq.) We conclude that an action in inverse condemnation,
whether or not joined with an action in administrative mandamus (Code Civ. Proc., § 1094.5)
challenging the ordinance or its application to the plaintiff's property, is governed by Government
Code section 66499.37 1  (hereafter section 66499.37) unless it alleges the existence of a final
judgment establishing that there has been a compensable taking of the plaintiff's land.


1 Section 66499.37 provides: ”Any action or proceeding to attack, review, set aside, void or
annul the decision of an advisory agency, appeal board or legislative body concerning a
subdivision, or of any of the proceedings, acts or determinations taken, done or made prior
to such decision, or to determine the reasonableness, legality or validity of any condition
attached thereto, shall not be maintained by any person unless such action or proceeding
is commenced and service of summons effected within 90 days after the date of such
decision. Thereafter all persons are barred from any such action or proceeding or any
defense of invalidity or unreasonableness of such decision or of such proceedings, acts or
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determinations. Any such proceeding shall take precedence over all matters of the calendar of
the court except criminal, probate, eminent domain and forcible entry and unlawful detainer
proceedings.“


The legislative intent is clear. Section 66499.37 was enacted to ensure that any challenge to
local legislative or administrative acts or decisions taken pursuant to ordinances enacted under
the authority of the Subdivision Map Act will be brought promptly. A complaint in inverse
condemnation, even one which does not expressly attack the validity of the ordinance or its
application, and seeks only compensation for an alleged taking, must be deemed a challenge to
the local action. This follows because the constitutional validity of the governmental action if
uncompensated must be determined in the course of ruling on the claim that compensation is owed.
Moreover, the validity of the action must be determined to afford the local entity the opportunity
to rescind its action rather than pay compensation for a taking. A landowner may not, by seeking
only compensation, force a governmental agency to condemn the property.


Therefore, unless the complaint alleges that the existence of a taking has already been judicially
established, the complaint necessarily states a cause of action which requires judicial review of a
decision of the local legislative body concerning a subdivision or of the reasonableness, legality,
or validity of any condition attached to a permit decision within the meaning of section 66499.37.
An action which requires that review is governed by section 66499.37 regardless of the plaintiff's
characterization of the cause of action.


Having reached that conclusion we shall affirm the judgment of the Court of Appeal.


I. Events and Proceedings Below
The complaint alleges that plaintiff purchased a 300-acre tract of land zoned for single-family
residential use in 1978. In 1981, defendant City of *8  Glendale (Glendale) adopted an ordinance
which prohibited construction on major ridge lines within the city. 2  The ordinance was enacted
pursuant to authority granted by the Subdivision Map Act. Plaintiff was advised by city
representatives that development would not be permitted on ridge lines on his property. A plan
for the construction of 588 residential units on the property was approved on April 1, 1986, but
that approval rejected all proposed use of, and any encroachment within, on, or over, the major
ridge lines within the tract. Claiming that the ordinance on which this action was based precluded
development of 40 percent of the tract, plaintiff initiated this action in inverse condemnation in
September 1989. Glendale demurred, asserting the 90-day limitations period of section 66499.37.
It also argued that plaintiff's failure to challenge the conditions placed on development of his
land barred the inverse condemnation action. The trial court sustained the demurrer and entered
judgment dismissing the action. Plaintiff appealed. 3
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2 It is undisputed that the ordinance was enacted pursuant to the authority granted by the
Subdivision Map Act. Defendant has requested that this court take judicial notice both of
this ordinance, No. 4533, and a predecessor ordinance enacted in 1971 which it amended,
No. 3993. We grant that request and defendant's request that the court take judicial notice
of certain other documents which defendant believes are relevant to the legislative history
of section 66499.37 and subject to judicial notice under Evidence Code section 452. To
the extent that the request seeks judicial notice of letters to the Governor from individual
legislators and private persons reflecting their understanding of the purpose and effect of
legislation creating special statutes of limitation for challenges to subdivision and zoning
related decisions, the request is denied. (See Harris v. Capital Growth Investors XIV (1991)
52 Cal.3d 1142, 1157, fn. 6 [278 Cal.Rptr. 614, 805 P.2d 873].)
Section 28-2.1 of Ordinance No. 4533 provided in pertinent part:
“a. Intent and purpose. The city is experiencing unprecedented hillside subdivision
development which without proper planning may destroy major ridge lines which are an
exhaustible and precious scenic resource of the city and its citizens; it is necessary that
subdivision developers include with their tentative tract maps, plans for the preservation of
major ridge lines.
“b. Submission of plans. The tentative tract map and plans for any subdivision development
which touches, crosses, includes or affects major ridge lines shall include plans for the
complete preservation of such major ridge line areas in their natural state.
“c. Major ridge lines defined.... No engineered slopes, housing construction, streets, utilities,
or other man-made features shall be permitted within identified major ridge line areas.”


3 Defendant asserts that plaintiff sold the property that is the subject of this action in 1986,
long before he filed this action, complains that he failed to exhaust available administrative
remedies and was permitted dense cluster development on the property, and argues that
plaintiff should not be permitted to take advantage of the permit and subsequently challenge
its conditions. While some or all of these claims might have been asserted in a demurrer or in
defense of the action, we need not address them here since the sole ground for the demurrer
was the applicability of section 66499.37.
For purposes of review of an order sustaining a demurrer to a complaint, we accept as true
all material allegations of the complaint (Shoemaker v. Myers (1990) 52 Cal.3d 1, 7 [276
Cal.Rptr. 303, 801 P.2d 1054]) and do not go beyond the face of the complaint and matters of
which the trial court took judicial notice. (Evid. Code, § 459.) Defendant does not assert that
the trial court was requested to and did take judicial notice of the events to which it alludes
that are not alleged in the complaint.


The Court of Appeal affirmed the judgment of dismissal. The court held that the longer limitations
period of *9  Code of Civil Procedure section 338, subdivision (j), and Code of Civil Procedure
sections 318 and 319, which govern actions for damage to and taking of property, were not
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applicable to actions based on a decision made pursuant to an ordinance enacted under the authority
of the Subdivision Map Act.


II. The Nature of Plaintiff's Action
Plaintiff argues that his action is one for a taking of his property, not a challenge to the city
ordinance or to the actions taken on his application for a development permit. His position is,
simply stated: The ridge-line acreage on which development is not permitted was taken by virtue
of the enactment and/or application of the Glendale ordinance which forbids development on the
land. Therefore, he is entitled to bring an action in inverse condemnation based on his inability to
develop that portion of the property notwithstanding his failure to initiate a timely challenge to the
permit condition or application of the ordinance to his property through a proceeding in mandamus.


The question is not answered that easily, however. Before considering which limitations period
applies to this action, it is necessary to address plaintiff's argument that, as a matter of federal
constitutional right, an action in inverse condemnation seeking damages for a permanent taking
may be initiated in the first instance without a challenge to the application of the ordinance to the
affected property.


A. Fifth Amendment “Taking” Clause. 4


Because plaintiff relies in part on authority applicable to a taking of property which occurs
when a public agency causes a physical invasion of private property, it is important to note
that a “regulatory” taking differs. (1) “Where the government authorizes a physical occupation
of property *10  (or actually takes title), the Takings Clause generally requires compensation.
[Citation.] But where the government merely regulates the use of property, compensation is
required only if considerations such as the purpose of the regulation or the extent to which it
deprives the owner of the economic use of the property suggest that the regulation has unfairly
singled out the property owner to bear a burden that should be borne by the public as a whole.” (Yee
v. City of Escondido (1992) 503 U.S. 519 [118 L.Ed.2d 153, 162, 112 S.Ct. 1522, 1526].) An
individualized assessment of the impact of the regulation on a particular parcel of property and its
relation to a legitimate state interest is necessary in determining whether a regulatory restriction on
property use constitutes a compensable taking. (See, e.g., Dolan v. Tigard, Ore. (1994) __________
U.S. __________ [129 L.Ed.2d 304, 114 S.Ct. 2309].)


4 Plaintiff relies on both article I, section 19 of the California Constitution and the takings
clause of the Fifth Amendment to the United States Constitution. He relies primarily on
federal authority, however. While article I, section 19, protects a somewhat broader range
of property values than does the Fifth Amendment takings clause (Varjabedian v. City of
Madera (1977) 20 Cal.3d 285, 298 [142 Cal.Rptr. 429, 572 P.2d 43]), that distinction is
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irrelevant to the issues in this case. Our conclusion that the prerequisites to an inverse
condemnation action arising out of a regulatory taking do not deny landowners any rights
guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution
applies equally to rights claimed under article I, section 19.


(2a) Ignoring the distinction between a regulatory taking and takings by action which affects title or
involves physical invasion, plaintiff contends that a landowner may not be required to exhaust state
administrative and judicial remedies, and may sue directly on a constitutional just compensation
cause of action. He relies for that assertion on both Williamson Planning Comm'n v. Hamilton
Bank (1985) 473 U.S. 172 [87 L.Ed.2d 126, 105 S.Ct. 3108] and First Lutheran Church v. Los
Angeles (1987) 482 U.S. 304 [96 L.Ed.2d 250, 107 S.Ct. 2378]. Neither case supports such a broad
proposition. Rather than supporting plaintiff's claim that a taking occurs at the time an ordinance
which restricts development is enacted, Williamson Planning Comm'n v. Hamilton Bank, supra,
473 U.S. 172, held that the landowner's claim was not ripe for adjudication. The court held, as it
had done in earlier cases, that “a claim that the application of government regulations effects a
taking of a property interest is not ripe until the government entity charged with implementing the
regulations has reached a final decision regarding the application of the regulations to the property
at issue.” (Id., at p. 186 [87 L.Ed.2d at p. 139].) In that case the court noted that no variance had
been sought from either the planning commission or the administrative appellate body, the board
of zoning appeals. The court emphasized that until there has been a “final, definitive position
regarding” how the regulations will be applied to the land, a court cannot determine whether a
compensable taking has occurred. (Id., at p. 191 [87 L.Ed.2d at p. 141].) As an alternative ground
for concluding that the claim was not ripe, the court noted that the landowner had not utilized state
procedures for seeking compensation. “[I]f a State provides an adequate procedure for seeking just
compensation, the property owner cannot claim a violation of the Just Compensation Clause until it
has used the procedure and been denied just compensation.” (Id., at p. 195 [87 L.Ed.2d at p. 144].)


Far from supporting plaintiff's position therefore, the Williamson decision holds: (1) until a final
administrative decision has been made, one which *11  affords the administrative agency and
any reviewing body having similar authority the opportunity to amend the agency decision and/
or grant a variance, whether a taking has occurred through application of a land-use regulation
to specific property cannot be determined; and (2) a state may establish reasonable procedures
by which taking claims are to be brought. Moreover, the responsible governmental entity has the
option of exempting the property from the ordinance or regulation, or even repealing the ordinance
as an alternative to paying compensation for a permanent taking if it is judicially determined, after
administrative remedies have been exhausted, that application of the restrictions to the property
will constitute a compensable taking.


First Lutheran Church v. Los Angeles, supra, 482 U.S. 304, offers no additional support for
plaintiff's position. The question presented in that case was whether compensation must be paid for
deprivation of use of property caused by an ordinance that is ultimately invalidated by the court.
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The Supreme Court held that a temporary taking must be compensated. In so doing, however, it
cast no doubt on the right of a state to require that a landowner seeking compensation for permanent
deprivation first seek a variance or invalidation of the ordinance or regulation as applied to the
owner's property. The court held only that invalidation of an overly restrictive zoning ordinance is
not a “sufficient remedy” (482 U.S. at p. 319 [96 L.Ed.2d at p. 267]) because it does not provide
compensation for the temporary taking prior to invalidation. 5  It did not question invalidation as
an adequate alternative to forcing the state to pay compensation for a permanent taking, however.
Instead the court reaffirmed: “Nothing we say today is intended to abrogate the principle that
the decision to exercise the power of eminent domain is a legislative function .... Once a court
determines that a taking has occurred, the government retains the whole range of options already
available—amendment of the regulation, withdrawal of the invalidated regulation, or exercise of
eminent domain.” (Id., at p. 321 [96 L.Ed.2d at pp. 267-268], italics added.)


5 In holding that compensation must be paid for a temporary taking prior to the invalidation of
the ordinance, the court was careful to point out that its holding did not address the problem
of normal delays in the permit process. (482 U.S. at p. 321 [96 L.Ed.2d at pp. 267-268].)


The high court recently reaffirmed the continued availability of these options in Lucas v. South
Carolina Coastal Council (1992) 505 U.S. __________ [120 L.Ed.2d 798, 112 S.Ct. 2886]. There
the court held that a regulation which denied a coastal owner the right to any construction on, or
other beneficial use of, his property would constitute a compensable taking if, under state law, a
right to develop the land existed prior to enactment of the challenged *12  regulation. Although
the court remanded the matter to the state court to determine what rights had existed, the court also
admonished: “Of course, the State may elect to rescind its regulation and thereby avoid having
to pay compensation for a permanent deprivation.” (Id., at p. __________, fn. 17 [120 L.Ed.2d
at p. 822], italics added.)


Plaintiff seeks to deny the city these options. He claims that he need not seek a variance, exhaust
administrative remedies, or give the city the opportunity to rescind the ordinance or exempt his
property after obtaining a judicial determination that application of the ordinance to the property
does effect a compensable taking. The authorities on which plaintiff relies do not support his thesis
that the only precondition to a suit for compensation is administrative application of the ordinance
restricting development of his property. He seeks to do what the high court says a landowner has
no right to do—to force the city to exercise the power of eminent domain.


(3) Moreover, not every land-use restriction which designates areas on which no development is
permitted results in a compensable taking. The governing constitutional authority recognizes that
the impact of a law or regulation as applied to a specific piece of property determines whether
there has been a compensable taking. Compensation need not be paid unless the ordinance or
regulation fails to serve an important governmental purpose or “goes too far” as applied to the
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specific property that is the object of the litigation. (Pennsylvania Coal Co. v. Mahon (1922) 260
U.S. 393, 415 [67 L.Ed. 322, 43 S.Ct. 158, 28 A.L.R. 1321].) The impact of a law or regulation
on the owner's right to use or develop the property cannot be assessed until an administrative
agency applies the ordinance or regulation to the property and a final administrative decision has
been reached with regard to the availability of a variance or other means by which to exempt the
property from the challenged restriction. A final administrative decision includes exhaustion of any
available review mechanism. Utilization of available avenues of administrative relief is necessary
because the court “cannot determine whether a regulation has gone 'too far' unless it knows how
far the regulation goes.” (MacDonald, Sommer & Frates v. Yolo County (1986) 477 U.S. 340, 348
[91 L.Ed.2d 285, 293-294, 106 S.Ct. 2561], see also Hodel v. Virginia Surface Mining & Recl.
Assn. (1981) 452 U.S. 264, 297 [69 L.Ed.2d 1, 29, 101 S.Ct. 2352]; Long Beach Equities, Inc.
v. County of Ventura (1991) 231 Cal.App.3d 1016, 1032 [282 Cal.Rptr. 877]; California Coastal
Com. v. Superior Court (1989) 210 Cal.App.3d 1488, 1500 [258 Cal.Rptr. 567].)


(2b) Plaintiff's complaint acknowledges that development has been permitted on part of his
property, and thus concedes that the Glendale ordinance *13  did not deny him all economically
feasible use of the property. We therefore reject both plaintiff's claim that a compensable taking
of his property necessarily occurred when the Glendale ridge-line ordinance was enacted because
development was limited to less than all of the property and his argument that he need not pursue
administrative and judicial remedies as a prerequisite to a suit in inverse condemnation. He may
not avoid these steps and compel the defendant to purchase the undeveloped portion of his property
by electing to seek only compensation in an inverse condemnation action.


B. California Administrative and Judicial Remedies.
(4) The Fifth Amendment to the United States Constitution conditions the state's right to take
private property for public use on the payment of “just compensation.” It leaves to the state,
however, the procedures by which compensation may be sought. “If the government has provided
an adequate process for obtaining compensation, and if resort to that process 'yield[s] just
compensation,' then the property owner has no claim against the Government for a taking.”
(Williamson Planning Comm'n v. Hamilton Bank, supra, 473 U.S. 172, 194-195 [87 L.Ed.2d 126,
143-144]; see also Preseault v. ICC (1990) 494 U.S. 1, 11 [108 L.Ed.2d 1, 13-14, 110 S.Ct. 914].)


California provides such a process by making available an action for inverse condemnation if, after
exhausting administrative remedies to free the property from the limits placed on development
and obtaining a judicial determination that just compensation is due, any restrictions for which
compensation must otherwise be paid are not lifted. In that action the court determines whether the
restriction on development “goes too far” and will be constitutionally impermissible unless just
compensation is paid for the taking brought about by the restriction.
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When property is damaged, or a physical invasion has taken place, an inverse condemnation
action may be brought immediately because an irrevocable taking has already occurred. (5) If the
alleged taking is a “regulatory taking,” i.e., one that results from the application of zoning laws
or regulations which limit development of real property, however, the owner must afford the state
the opportunity to rescind the ordinance or regulation or to exempt the property from the allegedly
invalid development restriction once it has been judicially determined that the proposed application
of the ordinance to the property will constitute a compensable taking. The owner may do so, where
appropriate, by a facial challenge to the ordinance, but in most cases must seek a variance if that
relief is available and then exhaust other administrative and judicial remedies. The facial challenge
may be *14  through an action for declaratory relief (Agins v. City of Tiburon (1979) 24 Cal.3d 266,
273 [157 Cal.Rptr. 372, 598 P.2d 25]). The latter, an “as applied” challenge to the development
restrictions imposed by the administrative agency, may be properly made in a petition for writ of
“administrative” mandamus to review the final administrative decision (Code Civ. Proc., § 1094.5)
and that action may be joined with one for inverse condemnation. A declaratory relief action also
may be joined with an action in inverse condemnation. (State of California v. Superior Court
(1974) 12 Cal.3d 237, 251 [115 Cal.Rptr. 497, 524 P.2d 1281].) Damages for the “taking” may be
sought in an administrative mandamus action (Code Civ. Proc., § 1095), or, if the plaintiff seeks
a jury trial, in the joined inverse condemnation action. (Patrick Media Group, Inc. v. California
Coastal Com. (1992) 9 Cal.App.4th 592, 614 [11 Cal.Rptr.2d 824]; Rossco Holdings, Inc. v. State
of California (1989) 212 Cal.App.3d 642, 660 [260 Cal.Rptr. 736]; California Coastal Com. v.
Superior Court, supra, 210 Cal.App.3d 1488, 1494.) 6  The owner “may not, however, elect to
sue in inverse condemnation and thereby transmute an excessive use of the police power into a
lawful taking for which compensation in eminent domain must be paid.” (Agins v. City of Tiburon,
supra, 24 Cal.3d 266, 273.) Compensation must be paid for a permanent taking only if there has
been a final judicial determination that application of the ordinance or regulation to the property is
statutorily permissible and constitutes a compensable taking. Even then the state or local entity has
the option of rescinding its action in order to avoid paying compensation for a permanent taking.


6 Plaintiff's belief to the contrary notwithstanding, this court did not hold in HFH, Ltd. v.
Superior Court (1975) 15 Cal.3d 508 [125 Cal.Rptr. 365, 542 P.2d 237] that damages for
a taking of property could not be sought in a mandamus action. We held that the plaintiff
could not add a tort claim for damage predicated on acts for which the Government Code
provides immunity, as for injury caused by adopting or failing to adopt an enactment. (See
Gov. Code, § 818.2.) In that case we had explained that the plaintiff, who alleged that the
value of his property had decreased as a result of the adoption of a zoning ordinance, had
not stated a taking claim. (15 Cal.3d at p. 518.) We did not hold, nor could we, consistent
with the takings clause of the Fifth Amendment to the United States Constitution and article
I, section 19 of the California Constitution, that the Legislature may immunize the state or
a local agency from liability for a taking.
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Plaintiff argues that it is unreasonable and constitutionally impermissible to require a landowner
to pursue these remedies. He argues that it is unreasonable because the owner must bear the
expense of, and suffer the delays attendant on, an administrative proceeding, judicial review in a
mandamus proceeding, and an inverse condemnation proceeding. He argues it is constitutionally
impermissible because the owner may not exercise the right to jury trial in a mandate proceeding.


We are not persuaded. As noted above, the inverse condemnation proceeding may be joined with
the petition for writ of mandate. Thus, there is no *15  extended delay, and, as the court held in
First Lutheran Church v. Los Angeles, supra, 482 U.S. 304, the landowner is entitled to damages
for any loss of use of the property beyond that to be expected as part of the normal permit process.
Moreover, the expense of a meritorious taking claim will not be borne by the owner. Not only
are damages for a temporary taking available, but the owner's reasonable costs and attorney fees
must be reimbursed by the local entity if the owner establishes that the restriction on land use is a
compensable taking. (Code Civ. Proc., § 1036; Locklin v. City of Lafayette (1994) 7 Cal.4th 327,
375-377 [27 Cal.Rptr.2d 613, 867 P.2d 724]; Greater Westchester Homeowners Assn. v. City of
Los Angeles (1979) 26 Cal.3d 86, 104 [160 Cal.Rptr. 733, 603 P.2d 1329]; In re Redevelopment
Plan for Bunker Hill (1964) 61 Cal.2d 21, 71 [37 Cal.Rptr. 74, 389 P.2d 538].)


In some cases, all of the evidence necessary to establish a taking claim may have been presented
in the administrative proceeding. If it was not possible for the landowner to present that evidence,
it may be introduced in the mandate proceeding. Subdivision (e) of Code of Civil Procedure
section 1094.5 permits the introduction of additional evidence that is relevant to a challenge to the
administrative action if the evidence “could not have been produced or ... was improperly excluded
at the hearing before” the administrative agency. Thus, the trial court is able to resolve the taking
claim in the mandate proceeding.


(6) A landowner is, as plaintiff argues, entitled to a jury trial in an inverse condemnation action.
Article I, section 19 of the California Constitution provides: “Private property may be taken or
damaged for public use only when just compensation, ascertained by a jury unless waived, has
first been paid to, or into court for, the owner.” Therefore, the right to jury trial applies in inverse
condemnation actions, but that right is limited to the question of damages. (Highland Realty Co. v.
City of San Rafael (1956) 46 Cal.2d 669, 683 [298 P.2d 15]; People v. Ricciardi (1943) 23 Cal.2d
390, 402 [144 P.2d 799]; Contra Costa County Flood Control etc. Dist. v. Lone Tree Investments
(1992) 7 Cal.App.4th 930, 936 [9 Cal.Rptr.2d 326].)


(7) A property owner is, of course, entitled to a judicial determination of whether the agency
action constitutes a taking. (Healing v. California Coastal Com. (1994) 22 Cal.App.4th 1158, 1174
[27 Cal.Rptr.2d 758].) Administrative adjudication in the course of exercising an administrative
agency's regulatory power, if subject to judicial review, does not deny participants their right to
judicial determination of their rights. (McHugh v. Santa Monica Rent Control Bd. (1989) 49 Cal.3d
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348, 374-375 [261 Cal.Rptr. 318, 777 P.2d 91].) We agree with the Healing court, however, that
*16  an administrative agency is not competent to decide whether its own action constitutes a
taking and, in many cases, administrative mandate proceedings are not an adequate forum in which
to try a takings claim.


If the administrative hearing is not one in which the landowner has a full and fair opportunity to
present evidence relevant to the taking issue, one in which witnesses may be sworn, and testimony
presented by means of direct and cross-examination, the administrative record is not an adequate
basis on which to determine if the challenged action constitutes a taking. (Healing v. California
Coastal Com., supra, 22 Cal.App.4th 1158, 1170.) A judicial determination is available in the
mandate proceeding, however, if the administrative action is challenged on the basis that it is a
compensable taking, the hearing did permit full litigation of the facts relevant to the takings issue,
and any additional issues are litigated before the court. Because a taking of property is alleged,
the court must accord the owner de novo review of the evidence before the agency in ruling on
the taking claim (Strumsky v. San Diego County Employees Retirement Assn. (1974) 11 Cal.3d 28,
34-44 [112 Cal.Rptr. 805, 520 P.2d 29]; Bixby v. Pierno (1971) 4 Cal.3d 130, 140 [93 Cal.Rptr.
234, 481 P.2d 242]) and consider any additional evidence admitted at the hearing on the petition
for writ of mandate.


If the owner believes the hearing before the administrative agency was not adequate, the owner is
assured a full and fair hearing by exercising his right to join an inverse condemnation action with
the mandate proceeding. In the inverse condemnation proceeding the owner may both litigate the
taking claim, and, if successful, assert the right to jury trial guaranteed by article I, section 19 of the
California Constitution. The availability of these procedures satisfies the requirement that a state
provide an adequate process for obtaining compensation when property is taken for public use.


Nor does the imposition on the property owner of the requirement that administrative remedies
be exhausted as a prerequisite to an inverse condemnation action impermissibly deny the owner
the right to compensation as a “preferred remedy.” 7  The “preferred remedy” to which plaintiff
claims a right is not one recognized as part of constitutional takings jurisprudence. *17  The
decisions in which he finds this preference are simply applications of federal law. They hold that in
situations in which Congress has not withdrawn from the Court of Claims the jurisdiction conferred
by the Tucker Act (28 U.S.C. § 1491(a)(1)) over claims for damages founded on, inter alia, the
United States Constitution, it is improper to enjoin operation or enforcement of a federal statute
on the ground that such enforcement might bring about a compensable taking. Those decisions
say nothing about the power of a state to reserve the right to rescind a statute or ordinance, or to
exempt property from its scope, if it is determined that enforcement of the statute will result in
a compensable taking.
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7 Plaintiff's suggestion that Preseault v. ICC, supra, 494 U.S. 1, 12 [108 L.Ed.2d 1, 14] makes
a suit in inverse condemnation the remedy of “first instance” lacks merit. Preseault dealt
with a claim that title to property had been taken pursuant to federal action and construed
federal statutory law which created a claims procedure which, the court held, had to be
followed before an attack on the regulation which resulted in the alleged taking could be
pursued. Hurley v. Kincaid (1932) 285 U.S. 95 [76 L.Ed. 637, 52 S.Ct. 267] also involved
only federal law. The court held there that the plaintiff could not sue to enjoin operation
of a federal flood control project which caused occasional flooding of plaintiff's land as
Congress had provided a remedy by which compensation would be paid for such damage.
Ruckelshaus v. Monsanto Co. (1983) 463 U.S. 1315 [77 L.Ed.2d 1417, 104 S.Ct. 3] is not an
opinion of the court. It is an in-chambers opinion of Justice Blackmun denying a stay pending
appeal from an injunction against enforcement of provisions of a federal pesticide regulation
statute under which trade secrets might be disclosed. Not only is there no “holding” to the
effect that inverse condemnation rather than specific relief is the proper remedy, there is no
discussion of that topic. The court's actual holding in Ruckleshaus v. Monsanto Co. (1984)
467 U.S. 986 [81 L.Ed.2d 815, 104 S.Ct. 2862] offers no support for plaintiff's position.
Again, the court applied federal law, holding that because a federal claims procedure was
available to provide just compensation if trade secrets had been disclosed, it was improper to
enjoin actions the administrative agency took under the pesticide law. The case had nothing
to do with regulatory taking of real property or state procedural prerequisites to inverse
condemnation actions, and did not create a federal, constitutionally mandated, right to seek
monetary compensation in lieu of other remedies.


In United States v. Riverside Bayview Homes, Inc. (1985) 474 U.S. 121 [88 L.Ed.2d 419, 106
S.Ct. 455], for instance, the court held that it was improper to enjoin enforcement of a federal
statute which required a permit for discharging fill into protected wetlands. The court reiterated the
well-established proposition that if compensation is available when property is in fact taken, the
governmental action is not unconstitutional. (474 U.S. at p. 128 [88 L.Ed.2d at p. 427].) However,
the court pointed out, the permit requirement itself did not take any land, and, if a permit were to
be denied with the result that no economically feasible use could be made of the property, federal
law provided a means of obtaining compensation for any taking that might occur. For that reason
it was premature to seek an injunction.


Far from supporting plaintiff, this case confirms that when restrictions on use of real property are
the basis for a taking claim, the owner must pursue any available administrative permit process
before seeking compensation or challenging the statute or regulation. The California permit
process includes both administrative and judicial review of any conditions to which the landowner
objects. Only when the review process has been completed is it possible to determine whether a
taking has occurred. Nothing in the high court's holding that an injunction against enforcement of
the law or regulation which requires a permit is premature, suggests that compensation must *18
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be paid immediately upon either enactment of the statute or issuance of a permit with restrictions
on development.


The other cases on which plaintiff relies also involve attempts to enjoin enforcement of a federal
statute and are no more supportive. Dames & Moore v. Regan (1981) 453 U.S. 654 [69 L.Ed.2d
918, 101 S.Ct. 2972] held only that if a presidential order suspending claims against Iran were to
effect a taking of the plaintiff's property, the “treaty exception” to the jurisdiction of the United
States Court of Claims would not bar a claim for compensation. Regional Rail Reorganization Act
Cases (1974) 419 U.S. 102 [42 L.Ed.2d 320, 95 S.Ct. 335] held that because the Regional Rail
Reorganization Act of 1973 (45 U.S.C. § 701 et seq.) had not withdrawn jurisdiction from the
United States Court of Claims, an adequate remedy existed for any taking that might result. The
district court erred therefore in declaring the act unconstitutional and enjoining its enforcement.
In Dugan v. Rank (1963) 372 U.S. 609 [10 L.Ed.2d 15, 83 S.Ct. 999], claimants to water rights
attempted to enjoin storing and diversion of water as part of a federal Bureau of Reclamation
project. The court held that their remedy, if valid rights were interfered with or partially taken,
was a suit for damages. Finally, U.S. v. Gerlach Live Stock Co. (1950) 339 U.S. 725 [94 L.Ed.
1231, 70 S.Ct. 955, 20 A.L.R.2d 633] affirmed a United States Court of Claims judgment awarding
compensation for a taking of riparian rights, noting that the absence of equitable remedies did not
mean that no right was available. The rule on which plaintiff would rely, that the adequacy of a
damage remedy is usually grounds for denying equitable remedies, was invoked by the court. It
did so, however, with respect to the alternatives of specific performance, mandatory order, and
injunctions. (Id., at p. 752 [94 L.Ed.2d at pp. 1249-1250].) The court did not address the right
of a state to enforce procedures by which the state or local governmental entity may determine
whether its actions will effect a taking, and, if so, to opt to withdraw the objectionable restrictions
on development.


The disparity in resources between the federal government and local governmental entities both
explains and justifies the state procedure. The likelihood that the impact of a federal regulatory
statute may effect a taking of property of such value as to threaten the federal treasury with
insolvency is remote. Congress has determined that providing a damage remedy for those cases
in which a taking occurs will not cause undue hardship. Few local governments could afford the
financial impact of a decision that a *19  widely applicable zoning or regulatory ordinance brought
about a taking of all affected property. 8


8 The prayer in plaintiff's complaint sought damages of $10 million for the alleged taking of
his property alone.


The California procedural requirements to which plaintiff objects do no more than ensure to the
state its right to a prepayment judicial determination that the ordinance or regulation is excessive
and will constitute a taking, thus affording the state the option of abandoning the ordinance,
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regulation, or challenged action, or exempting parcels from its scope if the regulation on use is
excessive. As we noted above, the United States Supreme Court has recognized repeatedly the
right of the state to reserve the option of rescinding a statute that imposes excessive regulation,
and has reaffirmed the principle that a landowner may not compel the state to initiate an eminent
domain action. These requirements extend that principle to the inverse condemnation context.


Plaintiff's action is not a claim against the federal government. It is not governed by the federal
authority on which plaintiff relies. (8) A California landowner, who believes that application of
a state statute or local ordinance limiting development of the owner's property works a taking,
may not bypass the remedies the state has made available to avoid the taking. If he does so, the
state may deem the owner to have waived the “taking” claim. (County of Imperial v. McDougal
(1977) 19 Cal.3d 505, 510-511 [138 Cal.Rptr. 472, 564 P.2d 14]; Rossco Holdings, Inc. v. State of
California, supra, 212 Cal.App.3d 642, 654.)


“If the conditions imposed by the city in the[] permit were invalid, Code of Civil Procedure section
1094.5 provided plaintiffs with the right and procedures to eliminate them. By declining to avail
themselves of those procedures, plaintiffs cannot convert that right into a cause of action in inverse
condemnation.” (Pfeiffer v. City of La Mesa (1977) 69 Cal.App.3d 74, 78 [137 Cal.Rptr. 804],
italics added.) 9  As the Pfeiffer court observed, if a landowner could do so, “complete chaos would
result in the administration of this important aspect of municipal affairs.” (69 Cal.App.3d at p.
78.) *20


9 Contrary to plaintiff's assertion, Pfeiffer v. City of La Mesa, supra, 69 Cal.App.3d 74, was not
“nullified” by Salton Bay Marina, Inc. v. Imperial Irrigation Dist. (1985) 172 Cal.App.3d
914 [218 Cal.Rptr. 839], which cited the case with approval, but distinguished it. The
Legislature has now codified the rule that one who accepts the benefits of a permit may not
later challenge conditions imposed on or in the permit. Government Code section 66020
creates a limited exception under which a residential housing developer may challenge a
permit condition such as that in issue here while proceeding with development. That section,
enacted in 1990, permits a protest if the developer provides evidence of arrangements made
to ensure performance of the condition if it is upheld. The developer must also serve notice of
the protest on the agency and the protest must be filed at the time the condition is approved or
within 90 days after it is imposed and initiate a legal action to review or attack the condition
within 180 days after the date of imposition.
The Legislature otherwise indicated approval of and codified the Pfeiffer rule in subdivision
(d) of Government Code section 66020, a provision which denies any further review rights
if the procedures outlined in the statute are not followed: “Thereafter, notwithstanding any
other law to the contrary, all persons are barred from any action or proceeding or any defense
of invalidity or unreasonableness of the imposition.”
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In the face of case law which unanimously and repeatedly has rejected his arguments, plaintiff,
and amicus curiae Pacific Legal Foundation, cite only Golden Cheese Co. v. Voss (1991) 230
Cal.App.3d 727 [281 Cal.Rptr. 6022] (Golden Cheese II) as California authority for maintaining
an inverse condemnation action without seeking exemption from a restrictive administrative
regulation, and, if unsuccessful, seeking a judicial determination that application of the law or
regulation will effect a constitutionally impermissible taking if compensation is not paid. The case
does not support petitioner. The case did not involve land-use regulation and the administrative
and judicial remedies which are available to, and must be exhausted by, landowners who claim
that such regulation effects a taking.


The court did state in Golden Cheese II that the plaintiff in that case could state an inverse
condemnation cause of action without challenging the validity of the administrative order in issue
there. However, plaintiff overlooks both the context of that statement and the fact that a complaint
challenging the validity of the order had been filed with the inverse condemnation complaint.


Golden Cheese II, on which plaintiff relies, followed the decision of the Court of Appeal in Golden
Cheese Co. v. Voss (1991) 230 Cal.App.3d 547 [281 Cal.Rptr. 587] (Golden Cheese I), a companion
case in which the trial court had upheld the validity of a milk marketing plan. The Court of
Appeal had affirmed the judgment which denied a petition for writ of mandate. The challenged
plan fixed the minimum price for milk used for cheese. The court held that the order was a valid
exercise of the discretion given to the director by the Milk Stabilization Act (Food & Agr. Code,
§ 61801 et seq.). The new formula for pricing the milk, which the trial court and the Court of
Appeal upheld, included a manufacturing cost allowance. The Director of the Department of Food
and Agriculture found that Golden Cheese was one of the three highest-cost plants, and was not
reasonably efficient. The formula adopted did not accommodate the costs of manufacturing in the
Golden Cheese plant and, as a result, did not permit Golden Cheese to pass on all of the costs of
milk. The Court of Appeal nonetheless upheld the formula.


Golden Cheese II was an appeal from a judgment for defendant entered after the trial court
sustained without leave to amend a demurrer to an *21  inverse condemnation complaint. In the
inverse condemnation action, the company claimed that the price fixing order and a conclusion
of the Director of the Department of Food and Agriculture that operation of the Golden Cheese
plant was contrary to the economic health of the dairy industry brought about a regulatory taking
of its business. Golden Cheese based its taking argument on allegations that the director's actions
did not allow it to recover its costs and destroyed any viable economic interest it had in its plant
and property. The trial court sustained a demurrer without leave to amend on the ground that the
plaintiff did not challenge the validity of the marketing order. The Court of Appeal concluded
that this was error because the action challenged the marketing order as applied. Therefore, the
court reasoned, Golden Cheese had stated or could state an “as applied” cause of action in inverse
condemnation without alleging the invalidity of the director's order.
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There is nothing remarkable in that conclusion. An otherwise valid statute or regulation may be
invalid as applied to a particular property if compensation is not paid. The Court of Appeal noted
that the validity of the order had been challenged in the companion case, and that the action did not
involve regulation of real property. Nothing in the opinion suggests that the demurrer to the Golden
Cheese complaint asserted a procedural bar to the action based on failure to exhaust available
administrative and judicial remedies. And, of course, the case did not involve any issue with respect
to a statute of limitations.


Moreover, the actual holding in Golden Cheese II was that the holding in Golden Cheese I was res
judicata on the question of whether the pricing formula was reasonable. Because it was, Golden
Cheese had no reasonable investment-backed expectations to any particular milk price level, and
there had been no taking of its property. Golden Cheese II thus offers no support for plaintiff's
argument that he may bypass proper administrative and judicial remedies, and avoid an expressly
applicable statute of limitations, when the alleged regulatory taking occurs through application of
ordinances adopted pursuant to the Subdivision Map Act.


C. The Applicable Statute of Limitations.
(9a) Relying on his theory that an inverse condemnation action may be pursued without seeking
administrative relief from the land-use regulation which restricts development, followed by
judicial review of the final administrative decision, plaintiff argues that the Court of Appeal erred
in rejecting his claim that application of the Glendale ordinance to his property was a “continuous
wrong” for which a new cause of action arises each day the city *22  fails to compensate him. He
contends that this must be the rule or property owners cannot know the point in time at which the
taking occurs and the statute of limitations commences running.


The Court of Appeal did not err in this respect. If the challenge is to the facial validity of a
land-use regulation, the statute of limitations runs from the date the statute becomes effective.
Government Code section 65009 establishes a 120-day period of limitation for such actions. 10


By contrast, if the challenge is to the application of the regulation to a specific piece of property,
the statute of limitations for initiating a judicial challenge to the administrative action runs from
the date of the final adjudicatory administrative decision. 11  Government Code section 66499.37
establishes a 90-day period of limitation for these actions. Thus, there is no uncertainty regarding
the commencement of the period. Whether the complaint is deemed a facial challenge or an applied
challenge, it is untimely.


10 Government Code section 65009, subdivision (c): “Except as provided in subdivision (d), no
action or proceeding shall be maintained in any of the following cases by any person unless
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the action or proceeding is commenced and service is made on the legislative body within
120 days after the legislative body's decision:
“(2) To attack, review, set aside, void, or annul the decision of a legislative body to adopt
or amend a zoning ordinance.”


11 When that decision involves approval of a subdivision map, the “final administrative
decision is the final administrative action approving or rejecting the tentative map, an
adjudicatory decision,” since approval of a final map which substantially complies with the
previously approved tentative map is a mandatory ministerial act. (Gov. Code, § 66474.1;
Griffis v. County of Mono (1985) 163 Cal.App.3d 414, 426-427 [209 Cal.Rptr. 519];
Soderling v. City of Santa Monica (1983) 142 Cal.App.3d 501, 506 [191 Cal.Rptr. 140].)


Stone v. City of Los Angeles (1975) 51 Cal.App.3d 987 [124 Cal.Rptr. 822], on which plaintiff
relies for his argument that he has suffered a continuous wrong, does not support that claim. Stone
was an action for loss of use of property caused by precondemnation delays after the defendant
city had announced its intent to condemn the property. The Court of Appeal was not dealing with
a taking which, allegedly, was complete at the time the action was filed.


Plaintiff argues alternatively that Code of Civil Procedure sections 318, 319, or 338 apply. They
do not. They are applicable only if no “different limitation is prescribed by statute.” (Code Civ.
Proc., § 312.) Government Code section 66499.37 is a “different limitation” which now governs
actions in which such issues are raised.


(10) To determine the statute of limitations which applies to a cause of action it is necessary to
identify the nature of the cause of action, i.e., the “gravamen” of the cause of action. ( *23  Leeper
v. Beltrami (1959) 53 Cal.2d 195, 214 [1 Cal.Rptr. 12, 347 P.2d 12, 77 A.L.R.2d 803]; San Filippo
v. Griffiths (1975) 51 Cal.App.3d 640, 645 [124 Cal.Rptr. 399].) “[T]he nature of the right sued
upon and not the form of action nor the relief demanded determines the applicability of the statute
of limitations under our code.” (Maguire v. Hibernia S.& L. Soc. (1944) 23 Cal.2d 719, 733 [146
P.2d 673, 151 A.L.R. 1062].)


“The 'patent legislative objective' of [section 66499.37] is to ensure that judicial resolution of
Subdivision Map Act disputes occurs 'as expeditiously as is consistent with the requirements of due
process of law.' ” (Hunt v. County of Shasta (1990) 225 Cal.App.3d 432, 442 [275 Cal.Rptr. 113].)
(9b) As the Court of Appeal recognized here and in Hunt, section 66499.37 applies by its terms
to any action involving a controversy over or arising out of the Subdivision Map Act. Therefore,
if this is a claim arising out of application of a land-use regulation authorized by that act, section
66499.37 applies. Plaintiff seeks to avoid application of section 66499.37 by arguing he does not
challenge the validity of the Glendale ordinance. He seeks only compensation for the taking he
alleges was effected by the ordinance. He contends on that basis that the statutes of limitation
found in the Code of Civil Procedure govern this action. We disagree.
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Relying on Baker v. Burbank-Glendale-Pasadena Airport Authority (1985) 39 Cal.3d 862, 867
[218 Cal.Rptr. 293, 705 P.2d 866], plaintiff asserts that the five-year period of limitation established
by Code of Civil Procedure sections 318 and 319 applies to this action.


Baker, supra, 39 Cal.3d 862, did not involve a limitation on development, however. There the
action was one for an alleged continuing nuisance caused by noise, smoke, and vibration from
aircraft taking off and landing at defendants' nearby airport. The court deemed the gravamen of
the cause of action to be one for an invasion of the plaintiffs property, and on that basis concluded
that the five-year statute of limitations of Code of Civil Procedure sections 318 and 319 applied.


The court did not hold in Baker that all actions styled by the plaintiff as actions for inverse
condemnation are subject to the five-year statute of limitations. In ruling that the five-year statute
applied to that action it relied on Frustuck v. City of Fairfax (1963) 212 Cal.App.2d 345, 374 [28
Cal.Rptr. 357]. In Frustuck, an inverse condemnation action was based on a physical invasion of
the plaintiff's property by defendant city, whose agents enlarged a drainage ditch on the property
and created a berm by piling up dirt, debris, rock and other material on the property. In concluding
that the five-year statute applied, rather than the three-year statute for trespass, the Court of Appeal
reasoned that the area in issue had been taken for public use. Unlike *24  the present action, both
Baker and Frustuck were actions based on physical invasion of the property.


There is no basis for a conclusion that Code of Civil Procedure sections 318, 319, or 338 govern
this action, therefore. The complaint does not allege facts to establish that title to the land was
affected by enactment of the ordinance or that a physical invasion of the land took place.


Assuming, arguendo, that plaintiff's complaint alleges facts adequate to establish a taking of 40
percent of his property either by virtue of the enactment of the ridge line ordinance or by the
restrictions administratively imposed on development under the authority of the ordinance, the
complaint is untimely. 12  If this action were deemed a facial challenge to the Glendale ordinance
predicated on a theory that the mere enactment of the Glendale ordinance worked a taking of
plaintiff's property, it would be untimely even under Frustuck as the complaint was filed more
than five years after the ordinance was enacted. Moreover, as the State of California points out in
its amicus curiae brief, since Frustuck was decided the Legislature has adopted not only section
66499.37, but also section 65009, a 120-day statute of limitations specific to challenges to the
facial validity of zoning ordinances. 13


12 The state, appearing as amicus curiae, argues that an ordinance or regulation which
purports to deny affected property owners any economically feasible use of property without
provision for compensation is invalid. The basis for this argument is that article I, section
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19 of the California Constitution requires that compensation be paid for any taking. It
follows, the state argues, that an owner may not compel the government to compensate the
owner for action purportedly taken under an invalid statute. We agree that if an ordinance
reflected legislative intent to take property in this manner and did not include a provision
for compensation it would be invalid. It is unlikely that an ordinance which merely regulates
the use of property would reflect such an intent, however. The state's argument does not
acknowledge the possibility that a zoning or land-use ordinance or regulation which makes
no provision for payment of compensation may be invalid as applied to one or more parcels
within the overall area subject to the ordinance or regulation, but valid as to others.


13 Section 66499.37 was amended in 1980 to reduce the limitations period from 180 days
to 90 days. Elsewhere in that legislation the Legislature explained that changes in the law
were needed to expedite the permit process and thereby encourage the development of new
housing. (Stats. 1980, ch. 1152, § 10 et seq., p. 3796; see now Gov. Code, § 65913.)


When the gravamen of the cause of action is a claim that a land-use ordinance or regulation
enacted under the authority of the Subdivision Map Act, or administrative actions taken pursuant
to such an ordinance or regulation, has had the effect of “taking” the plaintiff's property without
compensation, the action necessarily challenges the validity either of the ordinance or regulation
or of the acts taken by the local agency or appeal board pursuant to the ordinance or regulation.
This follows because, as we have explained above, only if the ordinance or regulation would be
invalid on its *25  face or as applied unless compensation is paid to an affected landowner is a
claim in inverse condemnation meritorious. Therefore, the constitutional validity of the ordinance
as it affects the plaintiff's property must be litigated in any inverse condemnation action which
does not allege that a taking has already been judicially established.


Section 66499.37 mandates that: “Any action or proceeding to attack, review, ... the decision of
an advisory agency, appeal board or legislative body concerning a subdivision, ... or to determine
the reasonableness, legality or validity of any condition attached thereto, shall not be maintained
by any person unless such action or proceeding is commenced and service of summons effected
within 90 days after the date of such decision. Thereafter all persons are barred from any such
action or proceeding or any defense of invalidity or unreasonableness of such decision or of such
proceedings, acts or determinations.” (Italics added.)


This section is not, as plaintiff argues, limited to actions for specific relief. It includes actions for
compensation for a regulatory taking because the validity of the ordinance or its application to
the plaintiff's property, if uncompensated, must be determined in the action—i.e., the court must
determine if there has been a taking. Before he or she is entitled to any relief, either compensation
or exemption of the property from the development restriction, the plaintiff must establish that
the ordinance, regulation, or administrative action is not lawful or constitutionally valid if no
compensation is paid. The action therefore comes within the broad language of section 66499.37.
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Had plaintiff exhausted his administrative remedies by first seeking a variance and pursuing an
administrative appeal challenging the permit conditions, and made his claim that the administrative
actions constituted a taking in a petition for writ of mandate seeking review of the agency action
filed pursuant to Code of Civil Procedure section 1094.5, 14  the application of section 66499.37
could not be questioned. His action would be one to attack a decision of an appeal board, or, if no
administrative appeal is available under the Glendale ordinance, an action of the administrative
agency, concerning a subdivision, and the act done prior to that decision. It would clearly be
an action to determine the validity of the permit conditions. 15  A plaintiff may not avoid the
application of section 66499.37 by electing to *26  forego raising his claim in the administrative
mandamus proceeding in which the owner must exhaust administrative remedies for an erroneous,
excessive, or unreasonable restriction on development. If the taking claim is not asserted in that
proceeding, the challenge to the validity of the administrative action must be resolved in the inverse
condemnation action in order to determine if compensation is due, and to allow the administrative
agency or local government the opportunity to rescind the land-use restriction or its application to
the plaintiff's property. A court cannot determine that compensation is due on allegations like those
of plaintiff's complaint without determining if the development restriction is a taking. It must,
necessarily, rule on the validity of the ordinance, regulation, or administrative act under which
development is restricted.


14 See South Coast Regional Com. v. Gordon (1977) 18 Cal.3d 832 [135 Cal.Rptr. 781, 558
P.2d 867]; State of California v. Superior Court, supra, 12 Cal.3d 237; Abelleira v. District
Court of Appeal (1941) 17 Cal.2d 280, 292 [109 P.2d 942, 132 A.L.R. 715] (“[T]he rule is
that where an administrative remedy is provided by statute, relief must be sought from the
administrative body and this remedy exhausted before the courts will act.”).


15 Glendale might have demurred on the basis that plaintiff failed to state a cause of action, the
omission being the absence of allegations that administrative remedies had been exhausted or
to establish an exception to that requirement. (See Hittle v. Santa Barbara County Employees
Retirement Assn. (1985) 39 Cal.3d 374, 384 [216 Cal.Rptr. 733, 703 P.2d 73]; County of
Contra Costa v. State of California (1986) 177 Cal.App.3d 62 [222 Cal.Rptr. 750].)


In sum, when there has been no prior determination that the plaintiff's property has been taken by
virtue of governmental action authorized by the Subdivision Map Act, a court hearing an inverse
condemnation action based on that action must determine whether, on its face or as applied, the
ordinance or regulation would be invalid if the property owner is not compensated for the claimed
taking.


The gravamen of plaintiff's cause of action is therefore a claim that the Glendale ordinance is
invalid on its face or as applied because, through the authority of that ordinance and/or regulations
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enacted under it, the city has taken his property without compensation. Plaintiff cannot transform
the action into one which does not challenge the validity of the ordinance, regulations, and
administrative actions by acquiescing in the taking, assuming the validity of those actions, and
seeking only damages. The election is not his, but the city's. Under a cause of action such as that
stated by the complaint in this case, regardless of the title attached to the cause of action or the
remedy sought, the plaintiff must prove that the ordinance and regulations as applied have worked
a “taking” of the plaintiff's property and that the plaintiff has not been compensated.


Viewed from this perspective it is apparent that section 66499.37 governs the time within which
this action should have been initiated. Both the statutory language and the legislative history of the
section lead to a conclusion that this section, not Code of Civil Procedure section 318 or section
319, is applicable.


Every appellate decision which has considered the issue in a case involving a controversy related
to a subdivision has held that section 66499.37 is *27  applicable no matter what the form
of the action. (See Presenting Jamul v. Board of Supervisors (1991) 231 Cal.App.3d 665 [282
Cal.Rptr. 564] [declaratory relief action challenging denial of request to toll expiration date of
tentative subdivision map]; Hunt v. County of Shasta, supra, 225 Cal.App.3d 432, 442 [action for
declaratory relief that subdivision parcels complied with Subdivision Map Act and mandate to
compel issuance of certificate of compliance]; Griffis v. County of Mono, supra, 163 Cal.App.3d
414 [action challenging approval of final subdivision map]; Kirk v. County of San Luis Obispo
(1984) 156 Cal.App.3d 453 [202 Cal.Rptr. 606] [action to compel issuance of certificate of
compliance with Subdivision Map Act]; Soderling v. City of Santa Monica, supra, 142 Cal.App.3d
501 [mandate to compel city to approve final subdivision maps]; Resource Defense Fund v. County
of Santa Cruz (1982) 133 Cal.App.3d 800 [184 Cal.Rptr. 371] [action for mandamus and injunctive
relief challenging county's approval of land division]; Camp v. Board of Supervisors (1981)
123 Cal.App.3d 334 [176 Cal.Rptr. 620] [consolidated mandate and declaratory relief actions
challenging approval of tentative maps for two subdivisions]; Kriebel v. City Council (1980)
112 Cal.App.3d 693 [169 Cal.Rptr. 342] [mandate challenging action approving neighboring
residential development]; Timberidge Enterprises, Inc. v. City of Santa Rosa (1978) 86 Cal.App.3d
873, 886 [150 Cal.Rptr. 606] [action to invalidate resolution permitting imposition of school impact
fee condition on building permits and to recover fees].)


As the court held in Timberidge Enterprises, Inc. v. City of Santa Rosa, supra, 86 Cal.App.3d 873,
886, the “clear language” of section 66499.37 “manifests a legislative purpose that a decision such
as that of the City, approving a subdivision map and attaching a condition thereto, shall be judicially
attacked within [the limitation period of section 66499.37], or not at all.” (Original italics.)


(11) The purpose of statutes and rules which require that attacks on land-use decisions be brought
by petitions for administrative mandamus, and create relatively short limitation periods for those
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actions, and actions which challenge the validity of land use statutes, regulations, and/or decisions,
is to permit and promote sound fiscal planning by state and local governmental entities. As the
Court of Appeal explained in Patrick Media Group, Inc. v. California Coastal Com., supra, 9
Cal.App.4th 592, 612: “The requirement that challenges to administrative actions constituting
takings be brought initially by administrative mandamus assures that the administrative agency
will have the alternative of changing a decision for which compensation might be required. If no
such early opportunity were given, and instead, persons were permitted to stand by in the face of
administrative actions alleged to be injurious or confiscatory, and three or five years later, claim
monetary compensation on the theory that the administrative action resulted *28  in a taking for
public use, meaningful governmental fiscal planning would become impossible.”


(9c) And, as the court observed in California Coastal Com. v. Superior Court (Ham), supra,
210 Cal.App.3d 1488, 1496, if an owner were permitted to bypass the administrative mandamus
remedy and delay initiating an inverse condemnation action for almost five years “[i]n given
cases and certainly in the aggregate, the financial burden on the state could be overwhelming.”
Although the 90-day limitation period is short, it is, as was the 60-day review period of Public
Resources Code section 30801 at issue in Ham, the period “operates less as a limitations period
and more as a time limit for seeking review of the ruling of another tribunal.... Where review
is sought of a Commission decision, there is no question when the 60-day period begins to run.
The property owner has no need to 'discover' anything.... [T]he Legislature had every reason to
conclude that 60 days provides ample time for a property owner to decide whether to challenge an
adverse Commission decision.” (210 Cal.App.4th at pp. 1496-1497, fn. omitted.) The same may
be said of section 66499.37 and actions seeking review of local agency decisions applying land-
use regulations.


Section 66499.37 is not unique in establishing a requirement that challenges to the actions of an
administrative agency be brought promptly. In addition to that section and Public Resources Code
section 30801, the following statutes establish such requirements: Code of Civil Procedure section
1094.5 (administrative mandamus—90 days); Public Resources Code section 21167 (California
Environmental Quality Act decisions—30-180 days); Government Code sections 65901, 65903,
65907 (variances, conditional use and permits, board of zoning adjustment—90 days).


Section 66499.37 governs this action.


D. Other Claims.
Plaintiff argues for the first time in this court that it was error to sustain Glendale's demurrer
without leave to amend because, had leave been granted, he could have added allegations that the
tentative subdivision maps for the property were filed on October 1, 1986; he sold the property on
December 21, 1986, and the final subdivision maps were approved on or about October 19, 1988,
and April 27, 1989. This argument was not made in the Court of Appeal and is not among the
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issues presented in the petition for review. Moreover, we fail to see how such amendment would
have stated a cause of action. If there were a compensable taking of an interest plaintiff had in the
land, it must necessarily have occurred before he sold the property. *29


Plaintiff's theory may be that a landowner may convert his rights to challenge an uncompensated
regulatory taking into an inverse condemnation action by selling the property before seeking
administrative relief, either without applying for a development permit or during the permit
process. We disagree for the reasons stated above. A court cannot determine if application of a
land-use restriction will constitute a taking until a final administrative decision has been made
regarding the use of the property. A potential diminution of value as a result of rezoning or land-
use restrictions is not necessarily a taking.


Plaintiff also claims that the right to sue in inverse condemnation for regulatory takings had been
abolished in California as a result of this court's holding in Agins v. City of Tiburon, supra, 24 Cal.3d
266, and was not revived until the decision in First Lutheran Church v. Los Angeles, supra, 482
U.S. 304, “overruled” Agins in 1987. That assertion not only misstates the impact of First Lutheran
Church, but assumes that plaintiff had a right to initiate an action in inverse condemnation without
first challenging the development restrictions of which he complains. As we have shown above,
that assumption is unwarranted. Nothing in Agins precluded an action challenging application of
the Glendale ordinance to plaintiff's property, or seeking damages in an inverse condemnation
action if the ordinance was found to be invalid absent compensation and the city nonetheless denied
plaintiff the right to develop the ridge-line property. Plaintiff had a remedy by which he could have
avoided the restrictions brought about by the Glendale ordinance or obtained compensation for
their imposition if their impact constituted a taking unless compensation was paid. He elected to
forego both a judicial determination that the restrictions would constitute a compensable taking,
and the remedy the state provides.


III. Disposition
The judgment of the Court of Appeal is affirmed.


Lucas, C. J., Mosk, J., Kennard, J., Arabian, J., George, J., and Anderson, J., *  concurred.
* Presiding Justice, Court of Appeal, First Appellate District, Division Four, assigned by the


Acting Chairperson of the Judicial Council.


Appellant's petition for a rehearing was denied September 22, 1994, and the opinion was modified
to read as printed above.
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115 Cal.App.4th 1145
Court of Appeal, Second District, Division 1, California.


HYDRO–MILL COMPANY, INC., Plaintiff and Respondent,
v.


HAYWARD, TILTON AND ROLAPP INSURANCE
ASSOCIATES, INC., et al., Defendants and Appellants.


No. B156765.
|


Feb. 19, 2004.
|


Review Denied May 12, 2004.


Synopsis
Background: An aircraft parts manufacturer brought causes of action for negligence, breach of
oral contract, negligent misrepresentation, and breach of fiduciary duty against an insurance broker
for failure to provide requested earthquake insurance coverage. In a bench trial, the Superior Court,
Los Angeles County, No. GC018641, Thomas William Stoever, J., granted judgment in favor of
the manufacturer. The broker appealed.


Holdings: The Court of Appeal, Mallano, J., held that:


[1] gravamen of complaint was one for professional negligence and thus was barred by two-year
limitations period;


[2] limitations period accrued when manufacturer accepted check from insurer for the “whole
loss,” while aware that losses related to damaged manufacturing facilities, which the broker had
failed to insure, were specifically excluded from coverage;


[3] limitations period was not tolled by insurer's actions in settling claim for insured property;


[4] broker did not waive limitations period by failing to specify subdivision of applicable
limitations period provision;


[5] adjuster's review of dispute did not estop broker from relying on limitations period; and
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[6] statute revising stale earthquake insurance claims did not revive claim against broker for
malpractice.


Reversed.


West Headnotes (20)


[1] Insurance Failure to procure coverage
The general rule is that an agent or broker who fails to procure insurance as requested will
be liable for any resulting damage; thus, as a general proposition, an insurance agent will
be liable to his client in tort where his intentional acts or failure to exercise reasonable care
with regard to the obtaining or maintenance of insurance results in damage to the client.


11 Cases that cite this headnote


[2] Limitation of Actions Limitation as affected by nature or form of remedy in general
To determine the statute of limitations which applies to a cause of action it is necessary
to identify the nature of the cause of action, i.e., the “gravamen” of the cause of action;
thus, the nature of the right sued upon and not the form of action nor the relief demanded
determines the applicability of the statute of limitations.


38 Cases that cite this headnote


[3] Limitation of Actions Limitation as affected by nature or form of remedy in general
What is significant for statute of limitations purposes is the primary interest invaded by
defendant's wrongful conduct.


15 Cases that cite this headnote


[4] Insurance Statutes of limitations
Gravamen of complaint brought by manufacturer against insurance broker for failing to
provide requested earthquake insurance coverage, although labeled negligence, breach
of oral contract, negligent misrepresentation, or breach of fiduciary duty, was a claim
for professional negligence, and thus was governed by two-year statute of limitations
applicable to those claims; negligence claim was one for professional negligence and, like
cause of action for breach of oral contract, had its origin in a contract, obligation, or liability
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not founded upon an instrument of writing, claim for negligent misrepresentation in a
commercial setting was tantamount to claim for professional negligence, and allegations
of professional negligence claim subsumed all of the allegations for breach of fiduciary
duty. West's Ann.Cal.C.C.P. § 339, subd. 1.


See 3 Witkin, Cal. Procedure (4th ed. 1997) Actions, § 576.


95 Cases that cite this headnote


[5] Fraud Statements recklessly made;  negligent misrepresentation
Plaintiff must prove the following in order to prevail on claim of negligent
misrepresentation: (1) misrepresentation of a past or existing material fact, without
reasonable ground for believing it to be true, and with intent to induce another's reliance
on the fact misrepresented; (2) ignorance of the truth and justifiable reliance on the
misrepresentation by the party to whom it was directed; and (3) resulting damage.


14 Cases that cite this headnote


[6] Fraud Statements recklessly made;  negligent misrepresentation
California courts have recognized a cause of action for “negligent misrepresentation,” that
is, a duty to communicate accurate information, in two circumstances: (1) where providing
false information poses a risk of and results in physical harm to person or property, and
(2) where information is conveyed in a commercial setting for a business purpose.


1 Case that cites this headnote


[7] Fraud Statements recklessly made;  negligent misrepresentation
Generally, negligent misrepresentation in a commercial setting has been treated as giving
rise in and of itself to a distinct cause of action in tort, it has been identified with the
common law action of deceit, and has been confined very largely to the invasion of
interests of a financial or commercial character, in the course of business dealings.


1 Case that cites this headnote


[8] Fraud Statements recklessly made;  negligent misrepresentation
In the commercial setting, the basis for liability for misrepresentation by those in the
business of providing information is negligence.
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1 Case that cites this headnote


[9] Fraud Time to sue and limitations
A cause of action for negligent misrepresentation is barred by the two-year statute of
limitations where the allegations amount to a claim of professional negligence. West's
Ann.Cal.C.C.P. § 339.


60 Cases that cite this headnote


[10] Fraud Fiduciary or confidential relations
A “fiduciary relationship” has been defined as any relation existing between parties to
a transaction wherein one of the parties is duty bound to act with the utmost good faith
for the benefit of the other party; such a relation ordinarily arises where a confidence is
reposed by one person in the integrity of another, and in such a relation the party in whom
the confidence is reposed, if he voluntarily accepts or assumes to accept the confidence,
can take no advantage from his acts relating to the interest of the other party without the
latter's knowledge or consent.


7 Cases that cite this headnote


[11] Limitation of Actions Causes of action in general
California generally subscribes to the view that the limitations period cannot run before
plaintiff possesses a true cause of action, by which is meant that events have developed to
a point where plaintiff is entitled to a legal remedy, not merely a symbolic judgment such
as an award of nominal damages.


2 Cases that cite this headnote


[12] Limitation of Actions Negligence in performance of professional services
Limitation of Actions Professional Negligence or Malpractice
A cause of action for professional negligence does not accrue until the plaintiff (1) sustains
damage, and (2) discovers, or should discover, the negligence.


20 Cases that cite this headnote


[13] Limitation of Actions Negligence in performance of professional services
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For purpose of determining whether a cause of action for professional negligence has
accrued, it is the fact of damage, rather than the amount, that is the relevant consideration;
thus, a plaintiff may suffer appreciable and actual harm before he or she sustains all, or
even the greater part, of the damages occasioned by professional negligence.


4 Cases that cite this headnote


[14] Limitation of Actions Professional Negligence or Malpractice
Limitations period for professional negligence claim based on improper handling of
request for earthquake insurance by insurance broker began to run when injured
manufacturer accepted check from insurer and signed a statement stating that the “whole
loss” caused by an earthquake was the amount of the check, while being aware that losses
related to two leased and damaged manufacturing facilities, which the broker had failed to
insure, were specifically excluded from coverage. West's Ann.Cal.C.C.P. § 339, subd. 1.


4 Cases that cite this headnote


[15] Limitation of Actions Demand for performance of contract
In an action by an insured against an insurer, the statute of limitations is tolled from the
time the insured files a timely notice, pursuant to policy notice provisions, to the time the
insurer formally denies the claim in writing.


10 Cases that cite this headnote


[16] Limitation of Actions Demand for performance of contract
Limitations period for professional negligence claim brought by manufacturer against
insurance broker who failed to obtain requested earthquake insurance for two subsequently
damaged manufacturing facilities was not tolled merely in light of fact limitations period
was tolled against insurer until it filed an answer in underlying litigation that it had paid
the manufacturer for losses for another facility; manufacturer's claim against broker did
not involve processing of a insurance claim, manufacturer was fully aware shortly after
earthquake that broker had failed to insure two facilities, and public policy did not support
tolling of limitations period against broker based merely on whether and when an insurer
denied a claim in writing. West's Ann.Cal.C.C.P. § 339, subd. 1.


13 Cases that cite this headnote


[17] Limitation of Actions Waiver or estoppel by failure to plead



https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I04e7e346fa6f11d98ac8f235252e36df&headnoteId=200414462901320091229032124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=I04e7e346fa6f11d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241k95(10)/View.html?docGuid=I04e7e346fa6f11d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS339&originatingDoc=I04e7e346fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I04e7e346fa6f11d98ac8f235252e36df&headnoteId=200414462901420091229032124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=I04e7e346fa6f11d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241k66(6)/View.html?docGuid=I04e7e346fa6f11d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I04e7e346fa6f11d98ac8f235252e36df&headnoteId=200414462901520091229032124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=I04e7e346fa6f11d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241k66(6)/View.html?docGuid=I04e7e346fa6f11d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS339&originatingDoc=I04e7e346fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I04e7e346fa6f11d98ac8f235252e36df&headnoteId=200414462901620091229032124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241/View.html?docGuid=I04e7e346fa6f11d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/241k182(5)/View.html?docGuid=I04e7e346fa6f11d98ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Hydro-Mill Co., Inc. v. Hayward, Tilton & Rolapp Ins...., 115 Cal.App.4th 1145...
10 Cal.Rptr.3d 582, 04 Cal. Daily Op. Serv. 1429, 2004 Daily Journal D.A.R. 2200


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6


Insurance broker did not waive statute of limitations by failure to specify subdivision of
applicable limitations provision, even though applicable subdivision was only provision
that could by any possibility be applicable to action; objection to manner of pleading
applicable to limitations period was waived by manufacturer's failure to urge the objection
in the trial court. West's Ann.Cal.C.C.P. §§ 339, subd. 1, 458.


3 Cases that cite this headnote


[18] Limitation of Actions Estoppel to rely on limitation
Before an estoppel to assert an applicable statute of limitations may be said to exist, certain
conditions must be present: (1) the party to be estopped must be apprised of the facts; (2)
the other party must be ignorant of the true state of facts, the party to be estopped must have
intended that its conduct be acted upon, or so act that the other party had a right to believe
that it was so intended; and (3) the other party must rely on the conduct to its prejudice.


3 Cases that cite this headnote


[19] Limitation of Actions Estoppel to rely on limitation
Insurance adjuster's review of dispute between manufacturer and insurance broker
who failed to obtain requested earthquake insurance for two subsequently damaged
manufacturing facilities did not estop insurance broker from relying on two-year statute of
limitations for professional negligence claims; no evidence demonstrated any fact known
by broker of which manufacturer was unaware, no evidenced indicated any act taken by
broker with the intention that the manufacturer rely upon that act in delaying suit, no
evidence demonstrated that manufacturer relied on broker's conduct to its prejudice, and
the adjuster's letter to the manufacturer advised it of various applicable limitations periods.


9 Cases that cite this headnote


[20] Limitation of Actions Revival of causes of action by amendment or repeal of statute
Statute revising stale earthquake insurance claims revived action against insurer based
on insurance policy, not lawsuit against broker for malpractice. West's Ann.Cal.C.C.P. §
340.9.


2 Cases that cite this headnote
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Opinion


MALLANO, J.


A company purchased earthquake insurance from a broker. The broker obtained insurance with
less coverage than the company sought. After sustaining damage in the Northridge earthquake,
the company submitted a claim under the insurance policy and was paid benefits in accordance
with the policy as written.


The company filed this action against the broker to recover the additional benefits that would have
been paid under the coverage as requested, alleging causes of action for negligence, breach of oral
contract, negligent misrepresentation, and breach of fiduciary duty. The case was tried to the court,
which found in the company's favor on all causes of action and awarded compensatory damages,
attorneys' fees, prejudgment interest, and costs.


**586  On appeal, the broker contends that the gravamen of this suit, regardless of how the causes
of action are labeled, is a claim for professional negligence, and the suit is therefore barred by
the statute of limitations applicable to malpractice claims against an insurance broker (Code Civ.
Proc., § 339, subd. 1). We agree and reverse.


*1149  I


BACKGROUND


Plaintiff Hydro–Mill Company, Inc., manufactures sophisticated aircraft parts for the United States
military and private aircraft manufacturing companies. It operates facilities at three locations: 9301
Mason Avenue, 9310 Mason Avenue, and 20536 Plummer Street in Chatsworth, California.


On September 30, 1993, Hydro–Mill requested earthquake coverage from its broker, Hayward,
Tilton and Rolapp Insurance Associates, Inc. (Hayward). Dan Seymour, an officer of Hayward,
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and George Lodwick, an officer of Hydro–Mill, discussed the desired coverage with Hydro–Mill's
owner. Hayward provided Hydro–Mill with a written tentative “Schedule of Insurance,” setting
forth Hayward's recommendations as to coverage. The policy was to have an effective date of
October 1, 1993.


Hydro–Mill requested earthquake coverage for all three of its locations, including coverage for
damage to equipment and building contents, losses related to business interruption, and extra
expenses. Hydro–Mill requested that the insurance not cover physical damage to the building
structures at 9310 Mason Avenue and 20536 Plummer Avenue because Hydro–Mill leased those
premises. The structure at 9301 Mason, which Hydro–Mill owned, was to be covered for physical
damage. Hydro–Mill also requested that some of the policy limits be reduced. Seymour made
handwritten notations on the Schedule of Insurance to reflect Hydro–Mill's requested changes.


Seymour did not procure the policy himself. He had another Hayward employee, Kathy
Crooymans, contact a wholesale insurance broker, Sherwood Insurance Services, and she obtained
a policy from Scottsdale Insurance Company. As admitted by Hayward, Crooymans made a
mistake in obtaining the policy. For the two leased locations, she did not simply omit coverage
for damage to the buildings. She did not obtain coverage of any kind. The owned location was the
only one insured. In addition, Crooymans did not obtain extra expenses coverage for any of the
locations. (We use the term “owned location” to refer to the property at 9301 Mason Avenue and
the term “leased locations” to refer to the properties at 9310 Mason Avenue and 20536 Plummer
Street.)


In October 1993, Seymour told Lodwick that Hayward had obtained a policy with all coverages
Hydro–Mill requested. In late October 1993, Crooymans received a coverage binder indicating
that the owned location was the only one insured. At some point, Hayward received the Scottsdale
policy. Hayward did not provide Hydro–Mill with the binder or the policy.


*1150  The business interruption provisions in the policy stated that Hydro–Mill was insured
“[a]gainst loss resulting directly from necessary interruption of business, or rental value caused
by damage to or destruction of real or personal property, by the peril(s) insured against during the
term of this policy, which property is on premises occupied by the insured and situated as covered
herein.” (Italics added.) Elsewhere, the policy stated that Hydro–Mill had earthquake coverage
with a $10 million “[l]oss limit per occurrence on **587  Buildings, Contents, Electronic Data
Processing—Hardware and Software, Property of Others and Business Interruption while situate:
[¶] Loc. # 1: 9301 Mason Ave., Chatsworth, CA 91311 ....” (Italics added.) The leased locations
were not mentioned.


On January 17, 1994, the Northridge earthquake damaged Hydro–Mill's facilities, including its
equipment and contents at the owned location and the leased locations. The damage caused
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interruptions in Hydro–Mill's operations, a reduction in profits, and extra expenses. The work
performed at one of the leased locations (9310 Mason Avenue), and the equipment there, had to
be moved to the owned location.


Two days after the earthquake, Seymour, Lodwick, and Gene Kopecky, Scottsdale's adjuster, met at
Hydro–Mill. Kopecky stated that there might be a problem with coverage because not all of Hydro–
Mill's locations were specified in the policy. Upon hearing this, Seymour left the meeting and
called his office. Upon his return, Seymour stated that Hayward had made an error by scheduling
only the owned location. Kopecky presented a nonwaiver agreement from Scottsdale which stated:
“A question exists between the parties hereto as to whether insurance coverage exists ... by reason
of Scottsdale alleging that it may not be liable because of no coverage.” Hydro–Mill signed off
on the agreement. Lodwick left the meeting knowing there was a problem with coverage as to the
leased locations.


Later that same day, Lodwick told Robert Perry, Hydro–Mill's vice-president of operations, about
the nonwaiver agreement and the unscheduled locations. Perry threw up his arms and said, “[W]e
are not insured.” Lodwick and Perry called Seymour, who stated that Hayward had “screwed up”
by excluding the leased locations. Two or three days after the earthquake, Seymour advised Hydro–
Mill to consider making a demand against Hayward if Scottsdale did not pay the claim in full. 1


1 Seymour so testified at trial. In its appellate brief, Hydro–Mill asserts that Seymour said no
such thing, citing two pages of the reporter's transcript. Those pages do not dispute Seymour's
testimony.


Lodwick was responsible for gathering information to support Hydro–Mill's insurance claim. He
worked closely with Kopecky and Richard *1151  Azimov, an accountant retained by Scottsdale
to assist in adjusting the claim. In May or June 1994, Scottsdale informed Lodwick not to submit
any information related to the leased locations because they were not scheduled. Nevertheless,
Lodwick provided information as to all three locations, omitting some items as to the leased
locations.


On August 31, 1994, Lodwick, Kopecky, and Azimov met at Hydro–Mill to look at the financial
aspects of Hydro–Mill's claim and discuss what Kopecky would submit to Scottsdale. As Lodwick
knew, the meeting would not have been necessary but for Hayward's failure to obtain coverage for
the leased locations. That was the topic of conversation.


Lodwick viewed the meeting as a kind of negotiation about the losses that would be considered for
payment. He believed that Hydro–Mill was in a weak position because Hayward had not obtained
the coverage requested. Lodwick was “very upset” over the whole situation and believed that
Kopecky was focusing on the insurance policy as written.
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On December 9, 1994, Kopecky called Lodwick and, on behalf of Scottsdale, offered **588  to
pay $270,000 on Hydro–Mill's claim. Kopecky said the offer did not include the losses at the leased
locations or any extra expenses regardless of location. Lodwick concluded that Scottsdale would
not pay for those losses. But, based on Kopecky's statements, Lodwick believed that Scottsdale had
not made a final decision on the issue. Kopecky and Lodwick orally agreed that Scottsdale would
pay $270,000 in insurance proceeds in accordance with the policy as written, namely, to cover
the losses related to the owned location only. After talking to Kopecky, Lodwick contemplated a
suit against Hayward.


On December 14, 1994, Lodwick went to Kopecky's office and picked up the check for $270,000.
Lodwick signed a “Sworn Statement in Proof of Loss” stating that the “whole loss” caused by
the earthquake was in that amount. The payment was intended to settle Hydro–Mill's dispute with
Scottsdale as to the owned location. It did not resolve any other claims against anyone.


On October 4, 1995, Lodwick sent a letter to Hayward, stating that Scottsdale had paid $270,000
but had not fully compensated Hydro–Mill for its losses. Lodwick asserted that Hayward was
liable for the unpaid sum. Hayward responded by letter dated October 23, 1995, saying: “This
will acknowledge receipt of your correspondence dated October 4, 1995, regarding earthquake
coverage for your [leased] location at 9310 Mason Avenue. Please be advised that we are in the
process of reviewing the matter and anticipate being in a position to respond more fully to your
letter shortly.”


*1152  Hayward contacted its errors and omissions insurer, which assigned an adjuster to the
matter. On February 22, 1996, the adjuster wrote to Hydro–Mill, asking for information regarding
Hayward's potential liability. Hydro–Mill complied. By letter to Hydro–Mill dated May 9, 1996,
the adjuster stated that Hydro–Mill had been properly compensated with the exception of a
payment for 9 percent of the cost of a machine.


In mid-January 1997, Hydro–Mill and Hayward executed a stipulation extending Hydro–Mill's
time to file a complaint for one month—from January 18, 1997, up to and including February 18,
1997. This action was filed on the last day of the one-month period.


On August 21, 1997, Hydro–Mill filed a second amended complaint (hereafter complaint) naming
Hayward, Scottsdale, Seymour, and Crooymans as defendants. Hydro–Mill alleged causes of
action for negligence, breach of oral contract, breach of fiduciary duty, injunctive relief, and
restitution.


In December 1998, Scottsdale filed a motion for summary judgment, claiming there was no
coverage for the leased locations. Hydro–Mill filed opposition papers. The trial court granted the
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motion. Hydro–Mill filed an appeal, which was dismissed prior to briefing (B132787, Jan. 24,
2000).


The case was tried to the court between January 3 and March 16, 2000. The trial court permitted
Hydro–Mill to amend the complaint according to proof, adding a cause of action for negligent
misrepresentation.


Hayward, Seymour, and Crooymans (collectively Hayward) moved for nonsuit on the ground that
Hydro–Mill's causes of action were barred by the statute of limitations. The trial court denied the
motion, concluding that the limitations period had been tolled while Scottsdale processed Hydro–
Mill's claim under the policy.


After the close of evidence and submission of the case, the court found in favor of Hydro–Mill. In a
statement of decision, **589  the trial court stated that Hayward was liable for negligence, breach
of oral contract, negligent misrepresentation, and breach of fiduciary duty; Seymour was liable for
negligence, negligent misrepresentation, and breach of fiduciary duty; and Crooymans was liable
for negligence and breach of fiduciary duty. Judgment was entered against all defendants, jointly
and severally, for $944,033.33 in compensatory damages, plus prejudgment interest, attorneys'
fees, and costs.


Hayward filed motions for a new trial and to vacate the judgment, which were denied. A timely
appeal followed.


*1153  II


DISCUSSION


At trial, Hydro–Mill successfully litigated four causes of action, all of which were premised on
Hayward's failure to obtain the insurance coverage Hydro–Mill had requested. The causes of action
were negligence, breach of oral contract, negligent misrepresentation, and breach of fiduciary duty.


A. General Principles of Liability
[1]  “[T]he general rule [is] that an agent or broker who fails to procure insurance as requested
will be liable for any resulting damage.... [¶] ... As a general proposition, an insurance agent will
be liable to his client in tort where his intentional acts or failure to exercise reasonable care with
regard to the obtaining or maintenance of insurance results in damage to the client.” (Saunders v.
Cariss (1990) 224 Cal.App.3d 905, 909, 274 Cal.Rptr. 186, citation omitted.)
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“Insurance agents and brokers have been held liable to insureds or applicants for insurance on a
number of theories including breach of contract and professional negligence.... Some of the cases
arise in the context of an agent who fails to obtain insurance for a client as promised.... In other
cases, the agent obtains insurance but fails to obtain certain requested coverage ... or obtains the
requested coverage in the wrong amount.... In any of these situations, contractual liability of the
agent can be at least theoretically premised on the agents breach of an oral agreement to obtain
insurance as requested by the client.” (Saunders v. Cariss, supra, 224 Cal.App.3d at pp. 908–909,
274 Cal.Rptr. 186, citations and fn. omitted.)


B. Applicable Statute of Limitations
[2]  [3]  “ ‘To determine the statute of limitations which applies to a cause of action it is necessary
to identify the nature of the cause of action, i.e., the “gravamen” of the cause of action.... “[T]he
nature of the right sued upon and not the form of action nor the relief demanded determines
the applicability of the statute of limitations under our code.” ...’ ” (Marin Healthcare Dist. v.
Sutter Health (2002) 103 Cal.App.4th 861, 874–875, 127 Cal.Rptr.2d 113; accord, Smyth v. USAA
Property & Casualty Ins. Co. (1992) 5 Cal.App.4th 1470, 1476, 7 Cal.Rptr.2d 694 (Smyth ).) “What
is significant for statute of limitations purposes is the primary interest invaded by defendant's
wrongful conduct.” (Barton v. New United Motor Manufacturing, Inc. (1996) 43 Cal.App.4th
1200, 1207, 51 Cal.Rptr.2d 328.)


*1154  1. Professional Negligence
[4]  The negligence claim alleges that Hayward, a broker, did not obtain the insurance coverage
requested by Hydro–Mill, the insured, and falsely represented to Hydro–Mill that the proper
coverage had been obtained. As such, the negligence claim is one for professional negligence and
is governed by the two-year statute of limitations set forth in **590  section 339, subdivision 1 of
the Code of Civil Procedure (hereafter section 339). (See Roger E. Smith, Inc. v. SHN Consulting
Engineers & Geologists, Inc. (2001) 89 Cal.App.4th 638, 642–643, 647, 107 Cal.Rptr.2d 424;
Stark v. Pioneer Casualty Co. (1934) 139 Cal.App. 577, 582, 34 P.2d 731; Butcher v. Truck Ins.
Exchange (2000) 77 Cal.App.4th 1442, 1467–1470 & fn. 22, 92 Cal.Rptr.2d 521; Croskey et al.,
Cal. Practice Guide: Insurance Litigation (The Rutter Group 2003) ¶ 12:1136, p. 12D–9 (rev.# 1,
2003); 3 Witkin, Cal. Procedure (4th ed. 1997) Actions, § 576, p. 730; id. (2003 supp.) § 576,
pp. 141–142.) By its own terms, section 339 applies in “[a]n action upon a contract, obligation or
liability not founded upon an instrument of writing....”


2. Breach of Oral Contract
The cause of action for breach of an oral contract is governed by the same two-year limitations
period given that section 339 expressly applies to “[a]n action upon a contract ... not founded upon
an instrument of writing....”
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3. Negligent Misrepresentation
[5]  “The elements of negligent misrepresentation are well established. A plaintiff must prove
the following in order to recover. ‘[M]isrepresentation of a past or existing material fact, without
reasonable ground for believing it to be true, and with intent to induce another's reliance on the
fact misrepresented; ignorance of the truth and justifiable reliance on the misrepresentation by
the party to whom it was directed; and resulting damage....’ ” (Shamsian v. Atlantic Richfield Co.
(2003) 107 Cal.App.4th 967, 983, 132 Cal.Rptr.2d 635.)


[6]  “California courts have recognized a cause of action for negligent misrepresentation, i.e., a
duty to communicate accurate information, in two circumstances. The first situation arises where
providing false information poses a risk of and results in physical harm to person or property.
The second situation arises where information is conveyed in a commercial setting for a business
purpose.” (Friedman v. Merck Co. (2003) 107 Cal.App.4th 454, 477, 131 Cal.Rptr.2d 885.)


[7]  [8]  With respect to the second situation, which is applicable here, “liability for negligent
misrepresentation is imposed only on those who supply information *1155  for “ ‘business
purposes in the course of a business or profession.’ ” ... ‘[M]any familiar forms of negligent
conduct may be said to involve an element of “misrepresentation,” in the generic sense of that
word, but “[s]o far as misrepresentation has been treated as giving rise in and of itself to a distinct
cause of action in tort, it has been identified with the common law action of deceit,” and has been
confined “very largely to the invasion of interests of a financial or commercial character, in the
course of business dealings.” ...’ ” (Friedman v. Merck Co., supra, 107 Cal.App.4th at pp. 481–482,
131 Cal.Rptr.2d 885, citations omitted.) “[T]he basis for liability in misrepresentation by those in
the business of providing information is negligence.” (Williams v. Wells & Bennett Realtors (1997)
52 Cal.App.4th 857, 864, 61 Cal.Rptr.2d 34.)


[9]  A cause of action for negligent misrepresentation is barred by the two-year statute of
limitations (§ 339) where the allegations amount to a claim of professional negligence. (See Smyth,
supra, 5 Cal.App.4th at pp. 1476–1478, 7 Cal.Rptr.2d 694; Ventura County Nat. Bank v. Macker
(1996) 49 Cal.App.4th 1528, 1528–1531, 57 Cal.Rptr.2d 418; 3 Witkin, Cal. Procedure, supra,
Actions, § 576, p. 730; id. (2003 supp.) § 576, pp. 141–142.)


**591  In Smyth, supra, 5 Cal.App.4th 1470, 7 Cal.Rptr.2d 694, the insured, Theodore Smyth,
was sued in a third party action. Smyth tendered the defense of the action to his homeowners
insurer, but the insurer refused to defend, stating that he had no existing coverage. Smyth filed suit
against the insurer, alleging that it had falsely stated that no coverage was in effect. The complaint
contained causes of action for bad faith refusal to defend and negligent misrepresentation. The
trial court dismissed the action on demurrer, concluding that the action was barred by the two-year
statute of limitations (§ 339). The Court of Appeal affirmed, explaining:
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“[T]he complaint alleges that [the insurer] denied the existence of these policies as of February or
March 1987, approximately two years and seven months before [the insured] filed the complaint.
The trial court properly sustained the demurrer to the bad faith cause [of action] because the
complaint was deemed filed well over the two-year statute of limitations for such torts set forth in
Code of Civil Procedure section 339, subdivision 1. [¶] ... [¶]


“The facts sued upon in the cause for ‘Negligent Misrepresentation’ are the same. [The insured]
alleged that [the insurer] repeatedly denied the existence of current policies without exercising
reasonable diligence to ascertain the truth of this assertion. The essence of such allegations is that
[the insurer] tortiously invaded [the insureds] property right to be secure from the risk of financial
loss. Under the facts alleged, the applicable statute of limitations is, again, two years.” (Smyth,
supra, 5 Cal.App.4th at pp. 1477–1478, 7 Cal.Rptr.2d 694.)


*1156  In Ventura County Nat. Bank v. Macker, supra, 49 Cal.App.4th 1528, 57 Cal.Rptr.2d 418, a
bank sued a group of accountants for negligent misrepresentation, alleging (1) they had made false
representations in an audit report of a company's financial statements, (2) they knew the report
would be used by the bank in offering the company a line of credit, (3) they overstated the value of
the company, (4) they lacked sufficient information to make representations about the company's
financial condition, and (5) the bank relied on the report to its detriment.


In concluding that the claim was time-barred, the Court of Appeal stated: “[T]he essence of
this cause of action is negligence, not fraud. [The] allegations show a failure to meet a standard
of reasonable care which results in the tortious invasion of a property right.... [¶] ... Negligent
misrepresentation is born of the union of negligence and fraud. If negligence is the mother and
misrepresentation the father, it more closely resembles the mother.” (Ventura County Nat. Bank v.
Macker, supra, 49 Cal.App.4th at p. 1531, 57 Cal.Rptr.2d 418.) The court held that section 339
barred the action. (Ventura County Nat. Bank v. Macker, supra, 49 Cal.App.4th at pp. 1529–1531,
57 Cal.Rptr.2d 418.)


Here, during trial, Hydro–Mill moved to amend the complaint according to proof in order to add a
cause of action for negligent misrepresentation. The trial court granted the motion, stating that the
allegations of negligent misrepresentation “would be exactly the same as those of the [complaint],
but simply separating.” The statement of decision indicates that liability on the misrepresentation
claim was based on Hayward's failure to obtain the requested insurance and its false statement
that the proper coverage had been obtained—the same facts supporting liability on the claim for
professional negligence. In these circumstances, the two-year statute of limitations should apply
to both claims.


**592  4. Breach of Fiduciary Duty
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Hydro–Mill contends that a four-year limitations period applies to its cause of action for breach
of fiduciary duty (Code Civ. Proc., § 343), making that claim timely. We disagree.


[10]  For one thing, it is unclear whether a fiduciary relationship exists between an insurance
broker and an insured. “ ‘A fiduciary relationship has been defined as “any relation existing
between parties to a transaction wherein one of the parties is ... duty bound to act with the utmost
good faith for the benefit of the other party. Such a relation ordinarily arises where a confidence
is reposed by one person in the integrity of another, and in such a relation the party in whom
the confidence is reposed, if he voluntarily accepts or assumes to accept the confidence, can take
no advantage from his acts relating to the *1157  interest of the other party without the latter's
knowledge or consent.” ...’ ” (In re Marriage of Varner (1997) 55 Cal.App.4th 128, 141, 63
Cal.Rptr.2d 894.)


In Kotlar v. Hartford Fire Ins. Co. (2000) 83 Cal.App.4th 1116, 100 Cal.Rptr.2d 246, a commercial
property owner, Jack Kotlar, was a named insured on his tenant's commercial general liability
policy. The tenant, who had purchased the policy through a broker, was to pay the premiums.
The policy stated that the insurer would “endeavor” to give Kotlar 30 days' notice of cancellation.
Without notice to Kotlar, the insurer canceled the policy when the tenant failed to make payments.
A customer sustained injuries on the property and sued Kotlar. He tendered the defense of the
action to the insurer, which refused the request on the ground that the policy had been canceled.
Kotlar filed suit against the insurer and the broker for failure to give notice of the cancellation.
The trial court dismissed the action on demurrer, concluding that the defendants had no duty to
give notice.


The Court of Appeal reversed the dismissal of the insurer, stating that notice was required by
section 677.2 of the Insurance Code, which provides that notice of cancellation of a commercial
general liability policy “shall be in writing and shall be delivered or mailed to ... the named
insured....” The court affirmed the dismissal of the broker, stating:


“Kotlar cites no case holding an insurance broker owes a duty of care to a named insured to
provide the named insured with notice of the insurer's intent to cancel the policy for nonpayment
of premiums. Instead, he asks us to create such a duty. We decline to do so for several reasons.


“In light of our holding section 677.2 imposes a duty on the insurer to notify the named insureds
of its intent to cancel the policy we see no purpose in judicially imposing such a duty on a broker.


“Furthermore, the relationship between an insurance broker and its client is not the kind which
would logically give rise to such a duty. The duty of a broker, by and large, is to use reasonable
care, diligence, and judgment in procuring the insurance requested by its client....
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“Kotlar's attempt to analogize the broker-client relationship to the attorney-client relationship is
wide of the mark. The relationship between an attorney and client is a fiduciary relationship of
the very highest character, and attorneys have a duty of loyalty to their clients.... Thus, while an
attorney must represent his or her clients zealously within the bounds of the law ..., a broker only
needs to use reasonable care to represent his or her client.” (Kotlar v. Hartford Fire Ins. Co., supra,
83 Cal.App.4th at p. 1123, 100 Cal.Rptr.2d 246, citations omitted.)


**593  *1158  Indeed, our Supreme Court has held that an insurer is not a fiduciary, stating:
“The insurer-insured relationship ... is not a true ‘fiduciary relationship’ in the same sense as the
relationship between trustee and beneficiary, or attorney and client.... It is, rather, a relationship
often characterized by unequal bargaining power ... in which the insured must depend on the good
faith and performance of the insurer.... This characteristic has led the courts to impose ‘special and
heightened’ duties, but ‘[w]hile these “special” duties are akin to, and often resemble, duties which
are also owed by fiduciaries, the fiduciary-like duties arise because of the unique nature of the
insurance contract, not because the insurer is a fiduciary.’ ” (Vu v. Prudential Property Casualty
Ins. Co. (2001) 26 Cal.4th 1142, 1150–1151, 113 Cal.Rptr.2d 70, 33 P.3d 487, italics in original;
see Croskey et al., Cal. Practice Guide: Insurance Litigation, supra, ¶¶ 11:146 to 11:158, pp. 11–
32 to 11–33 (rev.# 1, 2003).) If an insurer is not a fiduciary, then arguably, neither is a broker.


But in Eddy v. Sharp (1988) 199 Cal.App.3d 858, 245 Cal.Rptr. 211, the court commented in dicta
that “[i]f an insurance agent is the agent for several companies and selects the company with which
to place the insurance or insures with one of them according to directions, the insurance agent is
the agent of the insured.... Where the agency relationship exists there is not only a fiduciary duty
but an obligation to use due care.” (Id. at p. 865, 245 Cal.Rptr. 211, citations omitted.)


Whether or not the broker-insured relationship is a fiduciary one, a broker still has certain fiduciary
duties. For example, “[a]ll funds received by any person acting as an insurance agent[ ][or]
broker ... as premium or return premium on or under any policy of insurance ... are received and
held by that person in his or her fiduciary capacity. Any such person who diverts or appropriates
those fiduciary funds to his or her own use is guilty of theft and punishable for theft as provided by
law.” (Ins.Code, 1733; see also Westrec Marina Management, Inc. v. Jardine Ins. Brokers Orange
County, Inc. (2000) 85 Cal.App.4th 1042, 102 Cal.Rptr.2d 673 [brokers found liable for breach of
fiduciary duty where they failed to obtain insurance at best available price].)


As one leading treatise has observed: “It is not clear in what respect the ‘fiduciary duty’ owed by
an independent insurance agent differs from the duty of due (reasonable) care. As used in respect
to an independent agent, ‘fiduciary duty’ may refer merely to avoidance of conflict of interest, self-
dealing, excessive compensation, etc.” (Croskey et al., Cal. Practice Guide: Insurance Litigation,
supra, ¶ 11:166, p. 11–34 (rev.# 1, 2003).)
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As stated, the applicable statute of limitations is determined by—as variously phrased—the nature
of the right sued upon, the primary interest *1159  affected by the defendant's wrongful conduct,
or the gravamen of the action. (Marin Healthcare Dist. v. Sutter Health, supra, 103 Cal.App.4th
at pp. 874–875, 127 Cal.Rptr.2d 113; Barton v. New United Motor Manufacturing, Inc., supra,
43 Cal.App.4th at p. 1207, 51 Cal.Rptr.2d 328.) Here, the complaint shows that the allegations of
professional negligence subsume all of the allegations for breach of fiduciary duty. The statement
of decision indicates that liability on both of those causes of action is based on the same findings:
Hayward failed to obtain the requested insurance coverage and did not disclose that failure. In
short, Hydro–Mill's causes of action, regardless of appellation, amount to a claim of professional
negligence. Because a two-year statute of limitations governs **594  that type of claim (§ 339),
Hydro–Mill cannot prolong the limitations period by invoking a fiduciary theory of liability.


Our conclusion finds support in Curtis v. Kellogg & Andelson (1999) 73 Cal.App.4th 492, 86
Cal.Rptr.2d 536. There, an accounting firm gave tax advice to a corporation about the amount
of compensation to be paid to a particular employee and also prepared tax returns listing that
information. The Internal Revenue Service conducted an audit, determined that the compensation
exceeded a reasonable allowance, and required the corporation to pay back taxes plus penalties
and interest.


In an action against the accounting firm, the complaint alleged that the corporation was never
advised that the employee's compensation was excessive, nor did the firm inform the corporation
of the erroneous nature of that advice. The complaint alleged causes of action for professional
negligence, breach of fiduciary duty, and breach of contract. The trial court dismissed the action
as untimely based on the statute of limitations.


In affirming the dismissal, the Court of Appeal first examined the professional negligence claim,
concluding that it was barred by the two-year limitations period (§ 339). The court continued: “The
same analysis renders [the corporation's] claims ... for breach of fiduciary duty[ ] ... and breach of
contract untimely. Since the gravamen of the breach of contract and breach of fiduciary duty claims
[is] the purported malpractice, the two-year statute of limitations applies.” (Curtis v. Kellogg &
Andelson, supra, 73 Cal.App.4th at p. 503, 86 Cal.Rptr.2d 536; see Stoll v. Superior Court (1992)
9 Cal.App.4th 1362, 1366–1369, 12 Cal.Rptr.2d 354 [in professional negligence action against
attorney, plaintiff cannot circumvent one-year statute of limitations applicable to legal malpractice
claim by alleging cause of action for breach of fiduciary duty].)


In sum, because the gravamen of this lawsuit is Hayward's failure to execute its obligations as an
insurance broker, the two-year limitations period *1160  for professional negligence applies to the
cause of action denominated “breach of fiduciary duty,” rendering it untimely. 2
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2 Hydro–Mill contends that, in the trial court, the parties stipulated to the existence of a
fiduciary relationship between Hayward and Seymour, on the one hand, and Hydro–Mill, on
the other hand. Hayward and Seymour assert there was no such stipulation. As the foregoing
discussion demonstrates, we need not resolve that issue.


C. Commencement of the Statute of Limitations
[11]  “ ‘Civil actions, without exception, can only be commenced within the periods prescribed
in [sections 312 to 366.3 of the Code of Civil Procedure], after the cause of action shall have
accrued....’ On certain causes of action the law in California has evolved to a point where the
limitations clock begins to run only ‘when the injured party discovers or should have discovered
the facts supporting liability.’ ... California ‘generally now subscribe[s] to the view that the period
cannot run before plaintiff possesses a true cause of action, by which we mean that events have
developed to a point where plaintiff is entitled to a legal remedy, not merely a symbolic judgment
such as an award of nominal damages.’ ” (Butcher v. Truck Ins. Exchange, supra, 77 Cal.App.4th
at p. 1468, 92 Cal.Rptr.2d 521, italics added, citation omitted.)


“The general rule for defining the accrual of a cause of action sets the date as the time ‘when, under
the substantive law, the wrongful act is done,’ or the wrongful result occurs, and the consequent
‘liability **595  arises ....’ ... In other words, it sets the date as the time when the cause of action
is complete with all of its elements ...—the elements being generically referred to by sets of terms
such as ‘wrongdoing’ or ‘wrongful conduct,’ ‘cause’ or ‘causation,’ and ‘harm’ or ‘injury’ ....”
(Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397, 87 Cal.Rptr.2d 453, 981 P.2d 79, citations
omitted; accord, Greenfield v. Insurance Inc. (1971) 19 Cal.App.3d 803, 810–811, 97 Cal.Rptr.
164; Walker v. Pacific Indem. Co. (1960) 183 Cal.App.2d 513, 6 Cal.Rptr. 924.)


“In a professional malpractice context, accrual of the cause of action does not await the
plaintiff's discovery that the facts constituting the wrongful act or omission constitute professional
negligence, i.e., the plaintiff's discovery that a particular legal theory is applicable based on
the known facts. If one has suffered appreciable harm and knows or suspects that professional
blundering is its cause, the fact that the professional has not yet advised the plaintiff [of the mistake]
does not postpone commencement of the limitations period.” (3 Witkin, Cal. Procedure (2003
supp.) Actions, § 693, pp. 192–193; accord, Norgart v. Upjohn Co., supra, 21 Cal.4th at p. 398,
fn. 2, 87 Cal.Rptr.2d 453, 981 P.2d 79; Apple Valley Unified School Dist. v. Vavrinek, Trine, Day &
Co. (2002) 98 Cal.App.4th 934, 942, 120 Cal.Rptr.2d 629; Curtis v. Kellogg & Andelson, supra,
73 Cal.App.4th at pp. 501–503, 86 Cal.Rptr.2d 536.)


[12]  [13]  [14]  *1161  “A cause of action for professional negligence does not accrue until the
plaintiff (1) sustains damage and (2) discovers, or should discover, the negligence.” (Roger E.
Smith, Inc. v. SHN Consulting Engineers & Geologists, Inc., supra, 89 Cal.App.4th at pp. 650–
651, 107 Cal.Rptr.2d 424.) It does not matter here that the damages or losses attributable to the
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earthquake may have increased over time. “It is the fact of damage, rather than the amount, that is
the relevant consideration.... Consequently, the [insured] may suffer ‘appreciable and actual harm’
before he or she sustains all, or even the greater part, of the damages occasioned by the professional
negligence.” (Van Dyke v. Dunker Aced (1996) 46 Cal.App.4th 446, 452, 53 Cal.Rptr.2d 862,
citation omitted.) Thus, the crucial question in this case is when did Hydro–Mill know, or when
should it have known, about Hayward's wrongful conduct and the resulting harm.


The event giving rise to Hydro–Mills insurance claim—an earthquake—was sudden, brief, and of
sufficient magnitude to raise immediate concerns about extensive property damage. As Hydro–
Mill states in its appellate brief:


“The Earthquake caused significant damage to Hydro–Mill's operating facilities and equipment at
[the owned location] and [one of the leased locations], including physical damage to ... equipment,
contents, and other property belonging to Hydro–Mill at both [locations]....


“The Earthquake further caused crippling disruptions and interruptions in Hydro–Mills business
operations.... [¶] ... [¶] ... The Earthquake stopped operations at [one of the leased locations], where
the company had operated an extremely large, specialized equipment known as the Super Center,
used to produce inner fan ducts for military aircraft.... [¶] ... [¶] ... Hydro–Mill had to abandon
[that location] ... and move the Super Center to the [owned] facility.... That move not only entailed
considerable expense, but also required Hydro–Mill to build a new foundation for the Super Center
and to disconnect and remove several other machines that had been used for other, principally
private contractor jobs at [the owned facility].


**596  “Those dislocated machines also ceased operations for a considerable period, costing
Hydro–Mill significant revenues....” In short, Hydro–Mill knew about the damage to its equipment
and operations within hours after the earthquake.


Hydro–Mill also learned fairly quickly that Hayward's mistake would result in harm. On January
19, 1994, two days after the earthquake, Seymour admitted that Hayward had “screwed up” by
not insuring the leased locations, causing Hydro–Mill's vice-president of operations to say, “[W]e
are not insured.”


*1162  In May or June 1994, Scottsdale informed Lodwick that Hydro Mill's claim should exclude
items related to the leased locations. On August 31, 1994, Lodwick attended a meeting with
Scottsdale's adjuster and accountant to discuss the problem created by Hayward's error in placing
the insurance. It appeared to Lodwick that the adjuster was focusing on the insurance policy as
written, not the coverage requested. Lodwick was “very upset” at the time.
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On December 9, 1994, Scottsdale offered to pay $270,000 on Hydro–Mill's claim, making clear
that the losses related to the leased locations were being excluded. In response, Lodwick thought
about filing suit against Hayward. On December 14, 1994, Lodwick picked up the check at
Kopecky's office and signed a “Sworn Statement in Proof of Loss” stating that the “whole loss”
caused by the earthquake was in that amount.


The trial court concluded that the statute of limitations began to run on December 9, 1994.
Nevertheless, it ruled that the running of the limitations period as to Hayward, the broker, was
tolled until Scottsdale, the insurer, denied Hydro–Mill's claim in writing. That denial did not occur
until Scottsdale filed its answer to the complaint in this action.


We agree with the trial court that the limitations period began to run on December 9, 1994. But,
as discussed below, we decide that the statute of limitations was not tolled as to Hayward while
Scottsdale processed Hydro–Mill's claim.


Thus, Hydro–Mill had to file suit on or before December 9, 1996. It did not do so. This action
was filed on February 18, 1997. And although the parties agreed to extend the limitations period
for one month—from January 18, 1997, up to and including February 18, 1997—that agreement
did not affect the earlier, December 9, 1996 deadline. Taking the agreement into account, Hydro–
Mill filed this action one month late, such that it is time-barred unless subject to tolling or some
other equitable theory.


D. Tolling the Statute of Limitations
[15]  In an action by an insured against an insurer, the statute of limitations is tolled “from the
time the insured files a timely notice, pursuant to policy notice provisions, to the time the insurer
formally denies the claim in writing.” (Prudential–LMI Com. Insurance v. Superior Court (1990)
51 Cal.3d 674, 678, 274 Cal.Rptr. 387, 798 P.2d 1230 (Prudential–LMI ).)


This tolling principle applies to contractual limitations provisions in an insurance policy as well
as statutory provisions like section 339. (See Prudential–LMI, supra, 51 Cal.3d at pp. 678, 691–
693, 274 Cal.Rptr. 387, 798 P.2d 1230; Aliberti v. Allstate Ins. *1163  Co. (1999) 74 Cal.App.4th
138, 145–146, 87 Cal.Rptr.2d 645; Forman v. Chicago Title Ins. Co. (1995) 32 Cal.App.4th 998,
1002–1004, 38 Cal.Rptr.2d 790; Croskey et al., Cal. Practice Guide: Insurance Litigation, supra,
¶¶ 6:120, 6:120.1, 6:121.6, 12:1123, 12:1154, 12:1160, pp. 6A–24, 6A–25, 12D–6 to 12D–7, 12D–
12, 12D–13.) “It would be ‘unconscionable’ **597  to permit the limitations period to run while
the insured is pursuing its rights in the claims process, as required by the policy.” (Croskey et
al., Cal. Practice Guide: Insurance Litigation, supra, ¶ 6:121, p. 6A–24 (rev.# 1, 2002), citing
Prudential–LMI, supra, 51 Cal.3d at p. 690, 274 Cal.Rptr. 387, 798 P.2d 1230.)
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As our Supreme Court has explained, the tolling principle furthers public policy: “First, it allows
the claims process to function effectively, instead of requiring the insured to file suit before
the claim has been investigated and determined by the insurer. Next, it protects the reasonable
expectations of the insured by requiring the insurer to investigate the claim without later invoking a
technical rule that often results in an unfair forfeiture of policy benefits. Although an insurer is not
required to pay a claim that is not covered or to advise its insureds concerning what legal arguments
to make, good faith and fair dealing require an insurer to investigate claims diligently before
denying liability.... Third, a doctrine of equitable tolling will further our policy of encouraging
settlement between insurers and insureds, and will discourage unnecessary bad faith suits that are
often the only recourse for indemnity if the insurer denies coverage after the limitation period has
expired.” (Prudential–LMI, supra, 51 Cal.3d at p. 692, 274 Cal.Rptr. 387, 798 P.2d 1230, italics
in original.)


As one Court of Appeal has noted, “the need to resolve such evidentiary conflicts [concerning
when the insured learned that the insurer had denied a claim] is entirely eliminated by requiring
the insurer to deny a claim clearly and unequivocally in writing. Doing so places little or no burden
on the insurer, which obtains in return the certainty of knowing that the equitably tolled period has
ended.” (Aliberti v. Allstate Ins. Co., supra, 74 Cal.App.4th at p. 149, 87 Cal.Rptr.2d 645.)


[16]  In the present case, the insurer, Scottsdale, never notified Hydro–Mill in writing that the
insurance claim had been resolved one way or the other. As a consequence, the statute of limitations
as to Scottsdale was tolled until it filed an answer in this litigation. From this, Hydro–Mill jumps
to the conclusion that the statute of limitations was also tolled as to Hayward, a broker, in the same
way. Not so.


The tolling permitted under Prudential–LMI, supra, 51 Cal.3d 674, 274 Cal.Rptr. 387, 798 P.2d
1230, is based on factors specific to the processing of an insured's claim. The insurance policy
requires an insured to submit a timely claim, which is then investigated by the insurer. It would
make little sense to require an insured to file *1164  suit against an insurer before the investigation
is completed and the insured notified of the result. Nor should an insured be penalized for deferring
litigation unless and until the insurer has denied the claim. If the claim is ultimately paid, the
parties and the courts are all the better for it.


In contrast, Hydro–Mill's claim against Hayward did not involve the processing of a claim. When
Seymour announced that Hayward had “screwed up” two days after the earthquake, there was no
need for an investigation. All of the elements of a cause of action against Hayward—wrongful
conduct, causation, and harm—were satisfied no later than December 9, 1994, when Scottsdale
offered a payment that excluded the losses on the leased locations and all extra expenses. Hayward
had agreed to obtain coverage for those items but failed to so.
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Nor does public policy support the tolling of an action against a broker based on whether and
when an insurer denies a **598  claim in writing. The broker has no control or influence over
that process. In this case, for example, the insurer did not give written notice before the insured
filed suit. But the broker admitted fault early on. It would be inequitable to hold that the statute
of limitations against an insurance broker is tolled indefinitely if an insurer never denies a claim
in writing.


Our conclusion recognizes that the relationships among insureds, insurers, and brokers give rise to
different duties that, in turn, are subject to different statutes of limitations. For example, under the
California standard form fire insurance policy, the insured has one year from the date of inception
of the loss to file suit against the insurer, but the one-year period is tolled while the insurer processes
the claim. (See Prudential–LMI, supra, 51 Cal.3d at pp. 678, 693, 274 Cal.Rptr. 387, 798 P.2d
1230; Ins.Code, § 2071.) Thus, if the insured—without unnecessary delay—gives notice of a claim
one month after the date of inception of the loss, and the insurer denies the claim in writing, the
insured would have to sue the insurer within 11 months after the denial. But the insured would have
two years to bring a negligence claim against a broker for failing to obtain the proper coverage, and
the limitations period would begin to run when the insured discovered or should have discovered
the facts supporting liability. (See Stark v. Pioneer Casualty Co., supra, 139 Cal.App. at p. 582,
34 P.2d 731; Butcher v. Truck Ins. Exchange, supra, 77 Cal.App.4th at pp. 1467–1470 & fn. 22,
92 Cal.Rptr.2d 521.)


E. Waiver of the Statute of Limitations
As provided by law, “[i]n pleading the Statute of Limitations it is not necessary to state the facts
showing the defense, but it may be stated generally that the cause of action is barred by the
provisions of Section ____ (giving the number of the section and subdivision thereof, if it is so
divided, *1165  relied upon) of the Code of Civil Procedure; and if such allegation be controverted,
the party pleading must establish, on the trial, the facts showing that the cause of action is so
barred.” (Code Civ. Proc., § 458, italics added.)


[17]  Here, the applicable statute of limitations—section 339, subdivision 1—provides that a two-
year limitations period governs “[a]n action upon a contract, obligation or liability not founded
upon an instrument of writing....” In the answer, Hayward properly cited section 339 but did not
specify any subdivision. Hydro–Mill contends Hayward thereby waived the statute of limitations
as a defense. We conclude otherwise.


As our Supreme Court stated almost a century ago: “Subdivision 1 of the section in question [ (§
339) ] was the only provision thereof that could by any possibility be applicable to this case.
Subdivision 2 relates to actions against sheriffs, coroners, and constables, and subdivision 3 to
actions [based upon the rescission of a contract not in writing]. No demurrer was interposed to the
answer, which, for the purposes of the trial, was assumed to sufficiently present the defense, and
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the court made its findings thereon. Under these circumstances, we are satisfied that the attempt
to plead subdivision 1 of section 339 should not be treated as a nullity, and that the objection to
the manner of pleading it was waived by the failure of plaintiffs to urge such objection in the trial
court.” (Churchill v. Woodworth (1906) 148 Cal. 669, 676, 84 P. 155; accord, Coy v. County of Los
Angeles (1991) 235 Cal.App.3d 1077, 1086, fn. 5, 1 Cal.Rptr.2d 215.)


This action involves the same circumstances as **599  Churchill v. Woodworth, supra, 148 Cal.
669, 84 P. 155. Thus, Hayward did not waive the statute of limitations as a defense.


F. Estoppel to Raise the Statute of Limitations
“A defendant ‘cannot escape the consequences of [its] acts or conduct affirmatively engaged in to
procure delay for purposes of settlement, or investigation or otherwise, upon which the [plaintiff]
has relied and by which he has been induced to delay the filing of a claim until after the expiration
of the statutory period. Such conduct, so relied upon, becomes the basis of an estoppel against the
party responsible for the delay ...’ ....


[18]  “But ‘[b]efore an estoppel to assert an applicable statute of limitations may be said to exist,
certain conditions must be present: “[T]he party to be estopped must be apprised of the facts; the
other party must be ignorant of the true state of facts, the party to be estopped must have intended
that its conduct be acted upon, or so act that the other party had a right to believe *1166  that it was
so intended; and the other party must rely on the conduct to its prejudice.” ...’ ” (Muraoka v. Budget
Rent–A–Car, Inc. (1984) 160 Cal.App.3d 107, 116, 206 Cal.Rptr. 476; accord, Vu v. Prudential
Property Casualty Ins. Co., supra, 26 Cal.4th at pp. 1152–1153, 113 Cal.Rptr.2d 70, 33 P.3d 487.)


In response to Lodwick's October 4, 1995 letter to Hayward, accusing it of malpractice, Hayward's
errors and omissions insurer assigned an adjuster to review the matter. The adjuster contacted
Hydro–Mill by letter dated February 22, 1996, requesting information about Hayward's alleged
wrongdoing. On May 9, 1996, the adjuster wrote Hydro–Mill, denying liability on Hayward's part
but noting that Hydro–Mill was due an insignificant sum.


[19]  On appeal, Hydro–Mill argues that the adjuster's review of the dispute estops Hayward from
relying on the statute of limitations. We reject that argument. With respect to the adjuster's review,
Hydro–Mill does not (1) point to any fact known by Hayward of which Hydro–Mill was unaware,
(2) mention any act taken by Hayward with the intention that Hydro–Mill rely upon the act in
delaying suit, or (3) contend it relied on Hayward's conduct to its prejudice. No evidence is cited
for any of these necessary conditions.


In a similar vein, Hydro–Mill emphasizes that the adjuster's May 9, 1996 letter addressed the
statutes of limitations, stating: “We take this opportunity to advise you that under California law,
there are certain time limitations within which a lawsuit must be filed. If a lawsuit is not properly
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commenced within the allowed time, your right to bring suit may be jeopardized. The time period
limitation is referred to under the law as the statute of limitations.


“In California, the statute of limitations for bringing a lawsuit for personal injuries is one year. The
statute of limitations for bringing a lawsuit for property damage is three years. A lawsuit based
on contract must be commenced within four years, within two years if not based upon a written
contract. Other time limitations may apply, some of them shorter, depending on your particular
situation. The date from which this time period begins depends on the specific circumstances of
each case, but is generally from the date of loss.


“You should be aware of this time period and the effect it may have on the claim you are making.
If you have any questions about the statute of limitations on your specific claim, you may want
to consult an attorney.”


Focusing on the foregoing language, Hydro–Mill states in its appellate brief that **600  the
adjuster's letter “was written during a time when [Hayward] remained in a fiduciary relationship to
Hydro–Mill. [¶] [Hayward] induced Hydro–Mill on [its] agent's representation regarding a three
year limitations *1167  period. [Hayward] should be estopped from now relying on a two year
statute, contrary to that representation.”


There are two problems with Hydro–Mill's contention. First, the letter did not advise Hydro–Mill
to wait three years to file suit. Rather, the letter mentioned various limitations periods, including
the two-year statute of limitations (§ 339); stated that “other time limitations may apply, some
of them shorter”; and recommended that Hydro–Mill consult an attorney in that regard. Second,
Hydro–Mill does not cite any evidence that it relied on the contents of the letter in bringing suit.


G. Revival of Stale Insurance Claims
[20]  In the wake of the Northridge earthquake, the Legislature enacted section 340.9 of the Code
of Civil Procedure (hereafter section 340.9), which states: “Notwithstanding any other provision
of law or contract, any insurance claim for damages arising out of the Northridge earthquake of
1994 which is barred as of the effective date of this section solely because the applicable statute of
limitations has or had expired is hereby revived and a cause of action thereon may be commenced
provided that the action is commenced within one year of the effective date of this section.”


Section 340.9 revives an action against an insurer based on an insurance policy, not a suit against
a broker for malpractice. “The legislative history reveals ‘allegations of widespread abuse by
insurers who ... may have committed numerous acts of bad faith by denying the legitimate claims of
potentially thousands of Northridge earthquake victims.’ ... The ‘companies repeatedly low-balled
claims, failed to inform policyholders of their benefits and forced many claimants to sue to get full
payment.’ ... ‘According to the author, [section 340.9] seeks to provide these individuals, who ...



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS339&originatingDoc=I04e7e346fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.9&originatingDoc=I04e7e346fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.9&originatingDoc=I04e7e346fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.9&originatingDoc=I04e7e346fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.9&originatingDoc=I04e7e346fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.9&originatingDoc=I04e7e346fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Hydro-Mill Co., Inc. v. Hayward, Tilton & Rolapp Ins...., 115 Cal.App.4th 1145...
10 Cal.Rptr.3d 582, 04 Cal. Daily Op. Serv. 1429, 2004 Daily Journal D.A.R. 2200


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 25


were victimized twice (once by the earthquake and a second time by their insurance companies)
with a reasonable “second chance” to seek redress for their damages.’ ... Inclusion of tort claims
in section 340.9 furthers the legislative purpose that victims obtain damages for their insurers'
misconduct. ‘The availability of tort remedies in the limited context of an insurer's breach of the
covenant advances the social policy of safeguarding an insured in an inferior bargaining position
who contracts for calamity protection, not commercial advantage’.... [¶] Finally, the Legislature
contemplated that the new law would revive claims barred by the insurance policies' one-year
limitations provision ....” (20th Century Ins. Co. v. Superior Court (2001) 90 Cal.App.4th 1247,
1279–1280, 109 Cal.Rptr.2d 611, citations omitted.)


Thus, section 340.9 does not revive Hydro–Mill's tardy action against its broker, Hayward, or the
broker's employees, Seymour and Crooymans.


*1168  III


DISPOSITION


The judgment is reversed. The trial court is directed to enter judgment in favor of Hayward, Tilton
and Rolapp Insurance Associates, Inc., Dan Seymour, and Kathy Crooymans. The parties are to
bear their own costs on appeal.


We concur: ORTEGA, Acting P.J., and VOGEL (MIRIAM A.), J.


All Citations


115 Cal.App.4th 1145, 10 Cal.Rptr.3d 582, 04 Cal. Daily Op. Serv. 1429, 2004 Daily Journal
D.A.R. 2200


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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193 Cal.App.4th 1591
Court of Appeal, Fourth District, Division 1, California.


In re TOBACCO CASES I.


No. D056589
|


April 5, 2011.


Synopsis
Background: The People brought enforcement action against cigarette manufacturer, alleging
that magazine advertisement violated consent decree's prohibition against the use of “cartoons”
in advertising tobacco products. The Superior Court, San Diego County, No. JCCP 4041, Ronald
S. Prager, J., entered judgment for the People, and manufacturer appealed. The Court of Appeal
affirmed, 186 Cal.App.4th 42, 111 Cal.Rptr.3d 313. The People moved for attorney fees. The
Superior Court granted attorney fees. Manufacturer appealed.


Holdings: The Court of Appeal, McConnell, P.J., held that:


[1] the action was subject to reciprocal contractual attorney fee statute;


[2] success “on any significant issue” was not sufficient to be designated prevailing party; and


[3] attorney fee provision authorized recovery of rates prevailing in community for similar work.


Reversed with directions.


West Headnotes (20)


[1] Costs, Fees, and Sanctions Reasonableness in general
When the reciprocal contractual attorney fee statute applies, the prevailing party is entitled
to “reasonable” fees, meaning the rates prevailing in the community for similar work.
West's Ann.Cal.Civ.Code § 1717.


3 Cases that cite this headnote



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0225196201&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0225196201&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022405738&pubNum=0007047&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0316780501&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102/View.html?docGuid=I09b7c84c5f9511e0af6af9916f973d19&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102k763/View.html?docGuid=I09b7c84c5f9511e0af6af9916f973d19&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I09b7c84c5f9511e0af6af9916f973d19&headnoteId=202493984800120240104170515&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 





In re Tobacco Cases I, 193 Cal.App.4th 1591 (2011)
124 Cal.Rptr.3d 352, 11 Cal. Daily Op. Serv. 4090, 2011 Daily Journal D.A.R. 4896


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 2


[2] States Costs and fees
The People's action to enforce provision of master settlement agreement and consent
decree between tobacco manufacturers and various states, prohibiting the use of cartoons
in advertising tobacco products, was an action “on a contract” subject to the reciprocal
contractual attorney fee statute, and thus the consent decree's attorney fee provision
was reciprocal, where the action required interpretation of the word “cartoon,” a term
the parties voluntarily agreed to in the master settlement agreement (MSA), a contract
incorporated into the consent decree. West's Ann.Cal.Civ.Code § 1717(a).


1 Case that cites this headnote


[3] Evidence Notice not taken
Court of Appeal would not take judicial notice of superior court records in a case in which
the court determined that because a judgment “was the result of a stipulated agreement, that
it was equivalent to a contract,” in determining whether consent decree between tobacco
manufacturers and various states, prohibiting the use of cartoons in advertising tobacco
products, was a “contract” subject to the reciprocal contractual attorney fee statute. West's
Ann.Cal.Civ.Code § 1717(a).


[4] Judgment Consent of Parties
In a stipulated judgment, or consent decree, litigants voluntarily terminate a lawsuit by
assenting to specified terms, which the court agrees to enforce as a judgment.


1 Case that cites this headnote


[5] Judgment Construction and operation of judgment
Consent decrees have attributes both of contracts and of judicial decrees.


2 Cases that cite this headnote


[6] Judgment Construction and operation of judgment
In enforcement actions, consent decrees are treated as contracts for purposes of
interpretation.


3 Cases that cite this headnote
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[7] Costs, Fees, and Sanctions Contracts
The term “on a contract” in the reciprocal contractual attorney fee statute does not mean
only traditional breach of contract causes of action; rather, California courts liberally
construe “on a contract” to extend to any action as long as the action involves a contract
and one of the parties would be entitled to recover attorney fees under the contract if that
party prevails in its lawsuit. West's Ann.Cal.Civ.Code § 1717.


25 Cases that cite this headnote


[8] Costs, Fees, and Sanctions Requisites and validity; reciprocity
Actions for a declaration of rights based upon an agreement are “on the contract” within the
meaning of reciprocal contractual attorney fee statute. West's Ann.Cal.Civ.Code § 1717.


1 Case that cites this headnote


[9] Costs, Fees, and Sanctions Contracts
In determining whether an action is “on the contract” under reciprocal contractual attorney
fee statute, the proper focus is not on the nature of the remedy, but on the basis of the cause
of action. West's Ann.Cal.Civ.Code § 1717.


15 Cases that cite this headnote


[10] Costs, Fees, and Sanctions Contracts
If an action is “on a contract,” the reciprocal contractual attorney fee statute applies even
when only equitable relief is sought. West's Ann.Cal.Civ.Code § 1717.


5 Cases that cite this headnote


[11] Costs, Fees, and Sanctions Questions of law and fact
Whether the reciprocal contractual attorney fee statute applies is a legal question, rather
than a factual question dependent on the contracting parties' individual circumstances.
West's Ann.Cal.Civ.Code § 1717.


1 Case that cites this headnote


[12] Costs, Fees, and Sanctions Requisites and validity; reciprocity
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The primary purpose of the reciprocal contractual attorney fee statute is to ensure mutuality
of remedy for attorney fee claims under contractual attorney fee provisions. West's
Ann.Cal.Civ.Code § 1717.


2 Cases that cite this headnote


[13] Costs, Fees, and Sanctions Contracts
The reciprocal contractual attorney fee statute generally must apply in favor of the party
prevailing on a contract claim whenever that party would have been liable under the
contract for attorney fees had the other party prevailed. West's Ann.Cal.Civ.Code § 1717.


16 Cases that cite this headnote


[14] Appeal and Error Form and requisites in general
Appeal and Error Briefs and argument in general
Appeal and Error Citation to facts and legal authority in general
Parties are required to include argument and citation to authority in their briefs, and the
absence of these necessary elements allows the Court of Appeal to treat an appellant's
issue as waived.


1 Case that cites this headnote


[15] Costs, Fees, and Sanctions Result of Litigation; Prevailing Party
The definition of “prevailing party” is not uniform under California law, and many attorney
fees statutes contain a technical definition applicable to the particular statutory scheme.


2 Cases that cite this headnote


[16] Costs, Fees, and Sanctions Contracts
Trial court applied an incorrect legal standard to a request for attorney fees under reciprocal
contractual attorney fee statute, in concluding that plaintiff could be considered the
“prevailing party” for attorney fee purposes if it succeeded on any significant issue in
litigation which achieved some of the benefit the party sought in bringing suit. West's
Ann.Cal.Civ.Code § 1717(b)(1).


2 Cases that cite this headnote
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[17] Costs, Fees, and Sanctions Contracts
The reciprocal contractual attorney fee statute allows those parties whose litigation success
is not fairly disputable to claim attorney fees as a matter of right, while reserving for
the trial court a measure of discretion to find no prevailing party when the results of the
litigation are mixed. West's Ann.Cal.Civ.Code § 1717(b)(1).


3 Cases that cite this headnote


[18] Appeal and Error Authorization, eligibility, and entitlement in general;  prevailing
party
Court of Appeal reviews a determination of the legal basis for an award of attorney fees
de novo as a question of law.


1 Case that cites this headnote


[19] States Costs and fees
Under reciprocal contractual attorney fee statute, an attorney fee provision in master
settlement agreement and consent decree between state and manufacturers for an award
of fees “incurred” by the state in any proceeding which resulted in a finding that a
participating manufacturer violated the decree authorized the state to recover “reasonable”
fees, meaning the rates prevailing in the community for similar work, even if reasonable
fees exceeded the amount actually incurred, where the provision did not place a monetary
cap on fees. West's Ann.Cal.Civ.Code § 1717.


2 Cases that cite this headnote


[20] Evidence Fees and rates
Court of Appeal would not take judicial notice of Department of Justice Administrative
Bulletins listing government attorney and paralegal billing rates, in determining whether
an attorney fee provision in a consent decree, governed by the reciprocal contractual
attorney fee statute, authorized fees at prevailing market rates or the substantially lower
salaried rates of in-house counsel. West's Ann.Cal.Civ.Code § 1717.


3 Cases that cite this headnote
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Opinion


McCONNELL, P.J.


*1595  In In re Tobacco Cases I (2010) 186 Cal.App.4th 42, 111 Cal.Rptr.3d 313, this court
affirmed an order in which the trial court granted the People of the State of California relief on
their action against R.J. Reynolds Tobacco Company (Reynolds) to enforce a consent decree and
final judgment (Consent Decree) entered on a master settlement agreement (MSA). We agreed
that certain images Reynolds used in an advertising campaign for Camel cigarettes violated the
cartoon ban in the MSA, which was incorporated into the Consent Decree.


*1596  In this companion appeal, Reynolds challenges an order awarding attorney fees to the
People. Reynolds contends (1) the court erred by finding Civil Code section 1717 (section 1717),
which governs attorney fees in contract actions, inapplicable to the unilateral attorney fees clause
in favor of the state in the Consent Decree; and (2) the court applied the wrong legal standard in its
alternative finding that even if section 1717 applies, the People prevailed for purposes of attorney
fees because they won on a “significant issue” in the litigation. Under section 1717, the prevailing
party is the party who recovers “greater relief” in the litigation. (§ 1717, subd. (b)(1).) Reynolds
asserts that under the correct standard, it prevailed or neither party prevailed, given the People's
limited success. We agree that section 1717 applies to the Consent Decree and the court used an
incorrect legal standard in determining the prevailing party. We reverse the order awarding fees,
and remand the matter to the court for its reconsideration under the correct standard.


[1]  The People also appeal the order, contending the court erred by denying them prevailing
market rates on the ground the attorney fees provision in the Consent Decree provides for an
award of fees “incurred” by the state, rather than for an award of reasonable fees. For the court's
convenience on remand, we address this issue. The court's ruling was based on its erroneous finding
that section 1717 is inapplicable. When section 1717 applies, the prevailing party is entitled to
“reasonable” fees (§ 1717, subd. (a)), meaning the rates prevailing in the community for similar
work.
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FACTUAL AND PROCEDURAL BACKGROUND


In November 1998 Reynolds and several other tobacco manufacturers entered into the MSA
with most states, including California, to resolve government claims pertaining to public health
concerns about smoking and the marketing of tobacco products to minors. In December 1998
the People and Reynolds signed the Consent Decree, under which the San Diego County
Superior Court approved the MSA and retained exclusive jurisdiction over its implementation and
enforcement.


The Consent Decree permanently enjoins participating tobacco manufacturers from “using or
causing to be used” any “cartoon” in the advertising, promoting, labeling or packaging of tobacco
products. The Consent Decree incorporates the MSA's definition of “cartoon,” which is “any
drawing or other depiction of an object, person, animal, creature or any similar caricature that
satisfies any of the following criteria: [¶] (1) the use of comically exaggerated features; [¶] (2) the
attribution **356  of human characteristics to animals, plants or other objects, or the similar use of
anthropomorphic technique; or [¶] (3) the attribution of unnatural or extrahuman abilities, such as
imperviousness to pain or injury, X-ray vision, tunneling at very high speeds or transformation.”


*1597  In 2006 Reynolds launched an advertising campaign called “Camel Farm” or “Farm
Rocks” to promote the sale of Camel cigarettes to adult smokers who enjoy rock music performed
by artists on independent labels. Reynolds used the campaign in various media, including special
advertisements in publications, a promotional compact disc and a Web site. As part of the
campaign, Reynolds placed a four-page “gatefold” advertisement in the November 2007 Rolling
Stone magazine, which was its 40th anniversary edition. The gatefold advertisement consisted of
photographic collages, or photomontages, of various fanciful objects. It was placed adjacent to
five pages of the magazine's editorial content, which indisputably included cartoons under any
definition of the term.


In December 2007 the People moved for an order to enforce the MSA and the Consent Decree.
In February 2008 the People filed an amended motion to enforce only the Consent Decree, which
embodies the MSA. The People sought an order declaring Reynolds violated the cartoon ban
“thousands of times in 2006 and 2007 as part of its Farm Rocks campaign advertisements of
Camel cigarettes,” and sanctions based on the number of violations. The People's theory was that
Reynolds violated the cartoon ban in two ways, by including cartoons in its own advertising, and
by having its gatefold advertisement in Rolling Stone magazine adjacent to the magazine's editorial
pages, which contained cartoons.


The court issued a declaration that “a relatively small portion” of the images in the Camel Farm or
Farm Rocks campaign violated the cartoon prohibition. The objectionable images included “jet-
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powered tractors which fly,” “radios flying by means of attached helicopter rotors,” “televisions
that grow on plant stems,” and tractors “with wheels made of film reels able to defy gravity.”
The court rejected the People's theory that Reynolds was responsible for the placement of its
advertisement in Rolling Stone magazine near cartoons the magazine provided.


The court declined to issue further declaratory relief, or any injunctive relief, because the MSA
and the Consent Decree already prohibited the use of cartoons in advertising, and Reynolds
had terminated the Camel Farm campaign and taken steps to avoid the future adjacency of its
advertising to cartoons provided by others. The court determined it had jurisdiction under the
Consent Decree to assess sanctions against Reynolds, but it declined to do so because its violation
of the cartoon ban was unintentional and “a relatively small part of the advertisements,” the People
stipulated there was no proof of *1598  the amount of actual damage on which to base a sanctions
award, and it would be difficult to quantify the number of persons exposed to the Camel Farm
campaign.


We affirmed the court's order. (In re Tobacco Cases I, supra, 186 Cal.App.4th at p. 44, 111
Cal.Rptr.3d 313.) We declined to address Reynolds's contention the trial court erred by finding it
had jurisdiction to award civil sanctions under the Consent Decree since the matter was moot. (Id.
at pp. 52–54, 111 Cal.Rptr.3d 313.)


In the meantime, the People pursued attorney fees from Reynolds under the following unilateral
provision in the Consent Decree: “In any proceeding which results in a finding that a Participating
**357  Manufacturer violated this Consent Decree and Final Judgment, the Participating
Manufacturer or Participating Manufacturers found to be in violation shall pay the State's costs
and attorneys' fees incurred by the State of California in such a proceeding.”


The court designated the People as the prevailing parties entitled to attorney fees. The court rejected
Reynolds's argument the action was “on a contract” for purposes of section 1717. (§ 1717, subd.
(a).) Alternatively, the court found that even if section 1717 applies, the People were the prevailing
parties entitled to fees because they prevailed on the “significant issue” of whether Reynolds
violated the cartoon ban in its own advertising. The court rejected the People's argument they are
entitled to attorney fees at prevailing market rates, on the ground the Consent Decree's attorney fees
clause “does not provide for reasonable attorney fees but instead requires the payment of attorney
fees ‘incurred.’ ” The court denied Reynolds's request to apportion fees based on the People's
limited success, on the ground they voluntarily reduced the number of attorney hours spent by
15 percent. On November 5, 2009, the court issued an order granting the People $707,882.50 in
attorney fees and other costs of $32,673.
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DISCUSSION


I


Prevailing Party Determination


A


Section 1717 Applies to the Consent Decree


[2]  Reynolds contends the court erred by finding the People's action for enforcement of the
Consent Decree is not an action “on a contract” for purposes of section 1717. (§ 1717, subd. (a).)
We agree.


*1599  The interpretation of a statute presents a legal question we review independently. (Travis v.
Board of Trustees of California State University (2008) 161 Cal.App.4th 335, 340, 73 Cal.Rptr.3d
854.) “In construing a statute, a court's objective is to ascertain and effectuate legislative intent.
[Citation.] To determine legislative intent, a court begins with the words of the statute, because
they generally provide the most reliable indicator of legislative intent.” (Hsu v. Abbara (1995) 9
Cal.4th 863, 871, 39 Cal.Rptr.2d 824, 891 P.2d 804.)


Section 1717 “was enacted to establish mutuality of remedy where contractual provision makes
recovery of attorney's fees available for only one party [citations], and to prevent oppressive use
of one-sided attorney's fees provisions.” (Reynolds Metals Co. v. Alperson (1979) 25 Cal.3d 124,
128, 158 Cal.Rptr. 1, 599 P.2d 83.) Subdivision (a) of section 1717 provides in part: “In any action
on a contract, where the contract specifically provides that attorney's fees and costs, which are
incurred to enforce that contract, shall be awarded either to one of the parties or to the prevailing
party, then the party who is determined to be the party prevailing on the contract, whether he or
she is the party specified in the contract or not, shall be entitled to reasonable attorney's fees in
addition to other costs.” Under section 1717, subdivision (b)(1), the prevailing party in a contract
action is the party who obtains “greater relief” on the contract, and in instances of mixed results
the court has discretion to find no party prevailed. (Hsu v. Abbara, supra, 9 Cal.4th at p. 876, 39
Cal.Rptr.2d 824, 891 P.2d 804.)


[3]  Reynolds cites Share v. Casiano Bel–Air Homeowners Ass'n (1989) 215 Cal.App.3d 515, 263
Cal.Rptr. 753 (Share ), in which the issue was whether an attorney fees clause in a residential
development's covenants, conditions and restrictions **358  (CC & R's) was applicable in a civil
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contempt action by homeowners against the homeowners association for its violation of a consent
judgment in which the association agreed to abide by its duty under the CC & R's to maintain
a hillside. The court rejected the association's argument the action was not “on a contract” for
purposes of section 1717. (Share, at p. 523, 263 Cal.Rptr. 753.) The court explained the “contention
lacks merit because as the homeowners argue, they brought the contempt proceeding to obtain the
Association's compliance with its contractual obligations pursuant to the CC & R's as embodied
in the judgment, they were successful in their efforts, and the CC & R's provide for attorney's fees
to the prevailing party.” (Ibid., italics added.) 1


1 Reynolds also cites Big Bear Mun. Water Dist. v. Bear Valley Mut. Water Co. (1989) 207
Cal.App.3d 363, 254 Cal.Rptr. 757 (Big Bear ), but it is unhelpful to our analysis. In Big
Bear, the court assumed a judgment was a contract subject to section 1717, based on an
unchallenged ruling by the trial court that “because the judgment was the result of a stipulated
agreement, that it was equivalent to a contract.” (Big Bear, at p. 385, fn. 10, 254 Cal.Rptr.
757.) “ ‘It is axiomatic that cases are not authority for propositions not considered.’ ” (In
re Marriage of Cornejo (1996) 13 Cal.4th 381, 388, 53 Cal.Rptr.2d 81, 916 P.2d 476.) We
deny Reynolds's September 9, 2010 request that we take judicial notice of superior court
records in the Big Bear case. Reynolds's reliance on State of Washington v. John (1993) 69
Wash.App. 615, 849 P.2d 1268, is also unavailing because there the state conceded that a
unilateral attorney fees clause in favor of the state in a consent decree applied equally to
the opposing party under a statute similar to section 1717. (State of Washington v. John, at
p. 1271.)


*1600  The People attempt to distinguish Share on the ground that here, the attorney fees clause
appears in the Consent Decree rather than the underlying contract between the parties, the MSA.
The holding in Share, however, was that section 1717 applied to an action on a consent judgment,
a holding which is contrary to the People's position that an action on a consent decree cannot be
considered an action “on a contract” for purposes of section 1717, because a consent decree is a
judgment rather than a contract. Whether the attorney fees clause was in the consent judgment or
the underlying CC & R's does not appear material. Surely, had the attorney fees clause in Share
appeared in the consent judgment rather than the CC & R's, the court would likewise have held
section 1717 applied. In Share, a release and indemnity agreement incorporated into the consent
judgment did include an attorney fees clause, but the parties' differed on its meaning and the court
declined to resolve the dispute since the broader clause in the CC & R's clearly allowed fees.
(Share, supra, 215 Cal.App.3d at pp. 521–522, 263 Cal.Rptr. 753.)


[4]  [5]  In any event, even without considering Share, we conclude the attorney fees provision
in the Consent Decree is subject to section 1717. “In a stipulated judgment, or consent decree,
litigants voluntarily terminate a lawsuit by assenting to specified terms, which the court agrees to
enforce as a judgment.” (California State Auto Assn. Inter–Ins. Bureau v. Superior Court (1990)
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50 Cal.3d 658, 663, 268 Cal.Rptr. 284, 788 P.2d 1156, italics added.) Consent decrees “bear some
of the earmarks of judgments entered after litigation,” but “because their terms are arrived at
through mutual agreement of the parties, consent decrees also closely resemble contracts.” (Local
No. 93, Intern. Ass'n of Firefighters, AFL–CIO, C.L.C. v. City of Cleveland (1986) 478 U.S.
501, 519, 106 S.Ct. 3063, 92 L.Ed.2d 405, italics added; Chinn v. KMR Property Management
(2008) 166 Cal.App.4th 175, 184, 82 Cal.Rptr.3d 586 [consent judgment “is regarded **359  as
a contract between the parties”].) “[C]onsent decrees ‘have attributes both of contracts and of
judicial decrees,’ a dual character that has resulted in different treatment for different purposes.”
(Firefighters v. Cleveland, supra, at p. 519, 106 S.Ct. 3063; Johnson Products Co. v. F.T.C. (1977)
549 F.2d 35, 37 [“whether a consent decree will be treated as a contract will depend upon the
particular context in which the issue arises”].) 2


2 For example, courts have rejected the argument that consent decrees are contracts for
purposes of determining whether they are modifiable without the parties' agreement
(Johnson Products Co. v. F.T.C., supra, 549 F.2d at p. 38; Mendly v. County of Los Angeles
(1994) 23 Cal.App.4th 1193, 1206–1207, 28 Cal.Rptr.2d 822), or of “determining whether
a third party beneficiary action could be maintained for breach of that contract.” (Johnson
Products Co. v. F.T.C., at p. 38.)


[6]  [7]  [8]  *1601  In enforcement actions, consent decrees are treated as contracts for purposes
of interpretation. (Pardee Construction Co. v. City of Camarillo (1984) 37 Cal.3d 465, 471, 208
Cal.Rptr. 228, 690 P.2d 701.) Under ordinary rules of contract interpretation, the unilateral attorney
fees clause in the Consent Decree is subject to section 1717. Further, the merits of the action
pertained to contract interpretation. In the previous appeal, we were required to interpret the term
“cartoon,” a term the parties voluntarily agreed to in the MSA, a contract incorporated into the
Consent Decree, and the Consent Decree is also in the nature of a contract. (In re Tobacco Cases
I, supra, 186 Cal.App.4th at p. 47, 111 Cal.Rptr.3d 313.) Since the parties agreed to the definition
of “cartoon,” this action logically involves an agreement subject to section 1717. The term “on
a contract” in section 1717 “does not mean only traditional breach of contract causes of action.
Rather, ‘California courts “liberally construe ‘on a contract’ to extend to any action ‘[a]s long as
an action “involves” a contract and one of the parties would be entitled to recover attorney fees
under the contract if that party prevails in its lawsuit....’ ” ' ” (Mitchell Land and Improvement Co.
v. Ristorante Ferrantelli, Inc. (2007) 158 Cal.App.4th 479, 486, 70 Cal.Rptr.3d 9.) “Actions for a
declaration of rights based upon an agreement are ‘on the contract’ within the meaning of ... section
1717.” (Texas Commerce Bank v. Garamendi (1994) 28 Cal.App.4th 1234, 1246, 34 Cal.Rptr.2d
155.)


To decide the issue in the People's favor, we would have to interpret the term “on a contract”
in section 1717 narrowly, which is impermissible under California law and antithetical to the
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Legislature's intent of ensuring reciprocity of remedy. At the trial court, the People even conceded,
“At issue here is the enforcement of a civil contract to settle litigation.”


[9]  [10]  The People cite no apposite authority to support their position. They contend this action
is not “on a contract” for purposes of section 1717 because the trial court determined that rules
pertaining to the enforcement of a judgment applied rather than the rules pertaining to an action
for breach of contract. The People point out that the court ruled they could proceed by motion
rather than having to file a complaint, and that no jury was required. The court's ruling states:
“Although [Reynolds] provided some authority stating that consent decrees can be characterized as
contracts ..., the Court notes that it denied [Reynolds's] request for a jury trial based upon its finding
that this action was equitable in nature.” Again, however, since section 1717 broadly applies to any
dispute involving a written agreement, it applies to an *1602  enforcement **360  action such as
this one. Further, the type of relief sought begs the question of whether section 1717 applies. “In
determining whether an action is ‘on the contract’ under section 1717, the proper focus is not on
the nature of the remedy, but on the basis of the cause of action.” (Kachlon v. Markowitz (2008)
168 Cal.App.4th 316, 347, 85 Cal.Rptr.3d 532.) If an action is “on a contract,” section 1717 applies
even when only equitable relief is sought.


[11]  [12]  [13]  Additionally, the People contend legislative intent would not be served by
applying section 1717 to this particular action because Reynolds is a sophisticated company
represented by able attorneys, and the parties had equal bargaining power when they entered
into the unilateral attorney fees provision in the Consent Decree. The People assert “Reynolds
is not a disadvantaged party needing protection.” Whether section 1717 applies is a legal
question, however, rather than a factual question dependent on the contracting parties' individual
circumstances. The “primary purpose of section 1717 is to ensure mutuality of remedy for attorney
fee claims under contractual attorney fee provisions.” (Santisas v. Goodin (1998) 17 Cal.4th 599,
610, 71 Cal.Rptr.2d 830, 951 P.2d 399.) “To achieve its goal, the statute generally must apply in
favor of the party prevailing on a contract claim whenever that party would have been liable under
the contract for attorney fees had the other party prevailed.” (Hsu v. Abbara, supra, 9 Cal.4th at
pp. 870–871, 39 Cal.Rptr.2d 824, 891 P.2d 804.)


[14]  The People also claim that the application of section 1717 to a consent decree “would upend
the practice and principles applied in civil rights litigation, securities litigation, and environmental
practice, just to name a few areas.” They do not, however, offer any supporting legal citation.
“[P]arties are required to include argument and citation to authority in their briefs, and the
absence of these necessary elements allows this court to treat appellant's ... issue as waived.”
(Interinsurance Exchange v. Collins (1994) 30 Cal.App.4th 1445, 1448, 37 Cal.Rptr.2d 126.)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017458193&pubNum=7047&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017458193&pubNum=7047&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998061642&pubNum=661&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998061642&pubNum=661&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995084091&pubNum=661&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995084091&pubNum=661&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1717&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994250010&pubNum=3484&originatingDoc=I09b7c84c5f9511e0af6af9916f973d19&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





In re Tobacco Cases I, 193 Cal.App.4th 1591 (2011)
124 Cal.Rptr.3d 352, 11 Cal. Daily Op. Serv. 4090, 2011 Daily Journal D.A.R. 4896


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 13


B


“Greater Relief” Criterion


[15]  [16]  Reynolds also persuasively contends the court applied an incorrect legal standard in
determining that if section 1717 applies, the People were nonetheless the prevailing parties. The
court found the People prevailed because they won on a “significant issue,” whether Reynolds
violated the Consent Decree by using banned cartoons in its own advertising. The court's order cites
*1603  Graciano v. Robinson Ford Sales, Inc. (2006) 144 Cal.App.4th 140, 153, 50 Cal.Rptr.3d
273 which states: “It is settled that ‘ “plaintiffs may be considered ‘prevailing parties' for attorney's
fees purposes if they succeed on any significant issue in litigation which achieves some of the
benefit the parties sought in bringing suit.” ’ ” Graciano, however, pertains to fees under a statute
other than section 1717. (Graciano, at p. 145, 50 Cal.Rptr.3d 273.) “The definition of prevailing
party is not uniform under California law, and many attorney fees statutes contain a technical
definition applicable to the particular statutory scheme.” (Donner Management Co. v. Schaffer
(2006) 142 Cal.App.4th 1296, 1309, 48 Cal.Rptr.3d 534.)


[17]  Under section 1717, subdivision (b)(1), “the party prevailing on the contract shall be the party
who recovered a greater relief in the action on the contract. The court may also determine that there
is no party prevailing on the contract for purposes of this section.” (Italics added.) Section 1717
allows “those parties whose **361  litigation success is not fairly disputable to claim attorney fees
as a matter of right, while reserving for the trial court a measure of discretion to find no prevailing
party when the results of the litigation are mixed.” (Hsu v. Abbara, supra, 9 Cal.4th at p. 876, 39
Cal.Rptr.2d 824, 891 P.2d 804.) “ ‘[T]ypically, a determination of no prevailing party results when
both parties seek relief, but neither prevails, or when the ostensibly prevailing party receives only
a part of the relief sought.’ ” (Id. at p. 875, 39 Cal.Rptr.2d 824, 891 P.2d 804.)


The results here were mixed. In Hsu v. Abbara, supra, 9 Cal.4th at page 876, 39 Cal.Rptr.2d 824,
891 P.2d 804, the California Supreme Court held “that in deciding whether there is a ‘prevailing
party on the contract,’ the trial court is to compare the relief awarded on the contract claim or claims
with the parties' demands on those same claims and their litigation objectives as disclosed by the
pleadings, trial briefs, opening statements, and similar sources. The prevailing party determination
is to be made only upon final resolution of the contract claims and only by ‘a comparison of the
extent to which each party ha[s] succeeded and failed to succeed in its contentions.’ ” Additionally,
“in determining litigation success, courts should respect substance rather than form, and to this
extent should be guided by ‘equitable considerations.’ For example, a party who is denied direct
relief on a claim may nonetheless be found to be a prevailing party if it is clear that the party has
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otherwise achieved its main litigation objective.” (Id. at p. 877, 39 Cal.Rptr.2d 824, 891 P.2d 804,
italics omitted.)


Reynolds claims the People did not recover greater relief because their main litigation objective
was a declaration Reynolds violated the Consent Decree's ban on cartoons through the placement of
its Farm Rocks or Camel Farm advertisement in Rolling Stone magazine adjacent to the magazine's
editorial pages, and their successful claim that Reynolds's own advertisement *1604  violated
the ban was merely a “back-up” claim. The People argue the opposite. We reverse the order on
fees, and because an award is a discretionary matter for the trial court's determination in the first
instance, we remand the matter for the court's reconsideration under the correct legal standard. 3


3 Given the reversal and remand, Reynolds's contention that even if the People are entitled to
fees the award was excessive is moot.


II


Prevailing Market Rates


The court denied the People's request for fees at prevailing market rates, rather than the
substantially lower salaried rates of in-house counsel, on the ground the Consent Decree limits
fees to those “incurred” by the state. The People contend this was error, and the Consent Decree
should be interpreted to authorize an award of “reasonable fees” even though it does not expressly
use that term. We are not required to reach the issue, however, because the court's ruling was based
on the supposed inapplicability of section 1717. Should the court on remand determine the People
are the prevailing parties under the “greater relief” standard, it is established that section 1717
authorizes an award to them of prevailing market rates.


[18]  “We review a determination of the legal basis for an award of attorney fees de novo as a
question of law.” (Pueblo Radiology Medical Group, Inc. v. Gerlach (2008) 163 Cal.App.4th 826,
828, 77 Cal.Rptr.3d 880.) Section 1717, subdivision (a) provides that when a contract authorizes
**362  an award of attorney fees and costs “which are incurred to enforce that contract,” the
prevailing party is entitled to “reasonable” fees.


In PLCM Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1094, 95 Cal.Rptr.2d 198, 997 P.2d 511,
the California Supreme Court affirmed the trial court's award of prevailing market rates under
section 1717 to a corporation represented by salaried in-house counsel. The court explained “the
fee setting inquiry in California ordinarily begins with the ‘lodestar,’ i.e., the number of hours
reasonably expended multiplied by the reasonable hourly rate. ‘California courts have consistently
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held that a computation of time spent on a case and the reasonable value of that time is fundamental
to a determination of an appropriate attorneys' fee award.’ [Citation.] The reasonable hourly rate
is that prevailing in the community for similar work.” (PLCM Group, Inc. v. Drexler, at p. 1095,
95 Cal.Rptr.2d 198, 997 P.2d 511.) The court rejected the opposing party's argument the trial court
erred by not using “a so-called cost-plus approach, based on a precise calculation of the actual
salary, costs, and overhead of *1605  in-house counsel,” explaining that “[n]othing in ... section
1717 compels such an approach.” (Id. at pp. 1096–1097, 95 Cal.Rptr.2d 198, 997 P.2d 511.) The
court added: “Requiring trial courts in all instances to determine reasonable attorney fees based on
actual costs and overhead rather than an objective standard of reasonableness, i.e., the prevailing
market value of comparable legal services, is neither appropriate nor practical; it ‘would be an
unwarranted burden and bad public policy.’ ” (Id. at p. 1098, 95 Cal.Rptr.2d 198, 997 P.2d 511.) The
court also rejected the “argument that awarding fees to in-house counsel based on prevailing market
rates for attorney services, as a general matter, ‘most likely constitutes an unjustified windfall.’ ”
(Id. at p. 1097, 95 Cal.Rptr.2d 198, 997 P.2d 511.)


In Lolley v. Campbell (2002) 28 Cal.4th 367, 374, 121 Cal.Rptr.2d 571, 48 P.3d 1128, the court
emphasized that in PLCM Group, Inc. v. Drexler, supra, 22 Cal.4th 1084, 95 Cal.Rptr.2d 198,
997 P.2d 511, it “specifically rejected the contention ... that attorney fees ‘incurred’ means only
fees a litigant actually pays or becomes liable to pay from his own assets.” The court added,
“Our appellate courts have repeatedly affirmed awards of attorney fees under various fee-shifting
provisions for legal services provided at no personal expense to the client.” (Lolley v. Campbell,
at p. 374, 121 Cal.Rptr.2d 571, 48 P.3d 1128.)


[19]  [20]  Reynolds asserts that even if section 1717 governs fees, the People cannot obtain fees
greater than those actually incurred. Reynolds cites Reynolds Metals Co. v. Alperson, supra, 25
Cal.3d 124, 130, 158 Cal.Rptr. 1, 599 P.2d 83, in which a provision in promissory notes limited
attorney fees to 15 percent of the amount of the notes, and the court held “recovery of fees under
section 1717 must be similarly limited” because “the statutory right should be no greater than
the contractual right.” The attorney fees clause in the Consent Decree, however, does not place
a monetary cap on fees. Rather, it provides for an award of fees “incurred” by the state, which
simply brings the provision within the ambit of section 1717. Reynolds's theory is contrary to the
express language of section 1717, subdivision (a), which provides for “reasonable” fees when a
contractual provision authorizes an award of attorney fees “incurred” by one party or the prevailing
party. Reynolds seeks the benefit of section 1717 's “greater relief” standard for the determination
of the prevailing party (§ 1717, subd. (b)(1)), **363  but it seeks to avoid liability for reasonable
fees should the court determine the People recovered the greater relief. Section 1717, however,
applies in its entirety. 4
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4 We deny the People's July 27, 2010 request that we take judicial notice of Department of
Justice Administrative Bulletins listing government attorney and paralegal billing rates.


*1606  DISPOSITION


The November 5, 2009 order awarding attorney fees is reversed. We direct the court on remand
to reconsider the attorney fees issue in accordance with this opinion. The parties are to bear their
own costs on appeal.


WE CONCUR: HUFFMAN and McINTYRE, JJ.


All Citations


193 Cal.App.4th 1591, 124 Cal.Rptr.3d 352, 11 Cal. Daily Op. Serv. 4090, 2011 Daily Journal
D.A.R. 4896
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134 Cal.App.4th 438
Court of Appeal, Second District, Division 3, California.


In re The VACCINE CASES.
William F. Bothwell et al., Plaintiffs and Appellants,


v.
Abbott Laboratories, Inc. et al., Defendants and Respondents.


No. B168163.
|


Nov. 28, 2005.


Synopsis
Background: Parents whose children received immunization vaccines containing a mercury-
based preservative sued vaccine manufacturers and numerous other related defendants, alleging
that they violated the Safe Drinking Water and Toxic Enforcement Act of 1986 by failing to provide
the “clear and reasonable warning” required by the Act, and the unfair competition law (UCL). The
Superior Court, Los Angeles County, JCCP No. 4246, Victoria G. Chaney, J., sustained defendants'
demurrer without leave to amend and entered judgment of dismissal. Plaintiffs appealed.


Holdings: The Court of Appeal, Kitching, J., held that:


[1] Office of Environmental Hazard Assessment was authorized to promulgate regulation defining
“clear and reasonable warning”;


[2] in light of such regulation, defendants complied with Act;


[3] statutory amendment conditioning filing of complaint on service of 60-day notice including
certificate of merit applied to plaintiffs;


[4] plaintiffs' failure to provide three manufacturer defendants with 60-day notice required by Act
justified dismissal of UCL claims against them; and


[5] there was no statutory violation to serve as predicate unlawful practice for UCL claim against
remaining defendants.


Affirmed.
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West Headnotes (13)


[1] Appeal and Error Objections and exceptions;  demurrer
The appellate court's task in reviewing a judgment of dismissal following the sustaining
of a demurrer is to determine whether the complaint states, or can be amended to state, a
cause of action, accepting as true the properly pleaded material factual allegations of the
complaint, together with facts that may properly be judicially noticed.


[2] Antitrust and Trade Regulation Other particular products
Antitrust and Trade Regulation Powers, functions, jurisdiction, and authority
Health Administrative proceedings and rulemaking
Office of Environmental Hazard Assessment was authorized as lead administrative agency
to implement Safe Drinking Water and Toxic Enforcement Act of 1986 with regulation
providing that federally approved labeling for a prescription drug, together with practice
of obtaining patient's informed consent, would constitute “clear and reasonable warning”
of the drug's toxicity under Act. West's Ann.Cal.Health & Safety Code § 25249.6; 22 CCR
§ 12601(b)(2)(A).


See 12 Witkin, Summary of Cal. Law (10th ed. 2005) Real Property, § 911; Cal. Civil
Practice (Thomson/West 2004) Environmental Litigation, § 4:1 et seq.


[3] Administrative Law and Procedure Scope and Extent of Review of Regulations,
Rules, and Other Policies
In reviewing the legality of a regulation adopted pursuant to a delegation of legislative
power, the judicial function is limited to determining whether the regulation is within the
scope of the authority conferred and is reasonably necessary to effectuate the purpose of
the statute.


[4] Administrative Law and Procedure Deference to Agency in General
Administrative Law and Procedure Permissible or reasonable construction
The appellate court accords great weight and respect to a valid administrative construction
of a controlling statute; the agency's construction need not be the only reasonable one in
order to gain judicial approval.
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[5] Antitrust and Trade Regulation Other particular products
Parents failed to state claim against vaccine manufacturers for violation of Safe Drinking
Water and Toxic Enforcement Act of 1986 arising from alleged improper labeling of
children's immunization vaccines containing a mercury-based preservative, in light of
regulation providing that federally approved labeling for a prescription drug, together with
practice of obtaining patient's informed consent, would constitute “clear and reasonable
warning” of the drug's toxicity under the Act. West's Ann.Cal.Health & Safety Code §
25249.6; 22 CCR § 12601(b)(2)(A).


[6] Antitrust and Trade Regulation Notice and demand requirements;  opportunity to
cure
Parents' complaint against vaccine manufacturers alleging violation of Safe Drinking
Water and Toxic Enforcement Act of 1986 arising from alleged improper labeling of
children's immunization vaccines containing a mercury-based preservative was deficient
for failure to comply with certificate of merit component of pre-suit notice requirements
under Act, since statutory amendment to Act requiring that pre-suit notice include
certificate of merit applied to claim, despite fact that parents served their 60-day notices
before amendment became effective, where amendment predated filing of complaint.
West's Ann.Cal.Health & Safety Code § 25249.7(d)(1).


7 Cases that cite this headnote


[7] Statutes Presumptions and inferences
Statutes Amendatory statutes
A new statute, and an amendment to a statute, are presumed to operate prospectively absent
the Legislature's express declaration that it intended otherwise.


[8] Criminal Law Retroactive operation
Statutes Nature and definition of retroactive statute
Statutes Criminal justice
When a law changes the legal consequences of an act completed before the date the law
took effect, when it defines past conduct as a crime, increases the punishment for such
conduct, or eliminates a defense to a criminal charge based on such conduct, such a law
is retrospective.
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1 Case that cites this headnote


[9] Statutes Application to pending actions and proceedings
A statute addressing procedures to be utilized in legal proceedings not yet concluded
operates prospectively for acts to be performed after the effective date of the statute.


2 Cases that cite this headnote


[10] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
Antitrust and Trade Regulation Notice and demand requirements;  opportunity to
cure
Parents' failure to satisfy pre-suit 60-day notice requirement of Safe Drinking Water and
Toxic Enforcement Act of 1986 warranted dismissal of parents' claim of violation of unfair
competition law (UCL) in parents' suit against vaccine manufacturers alleging violations
of Act and UCL arising from alleged improper labeling of children's immunization
vaccines; parents' omissions, which barred them from bringing suit for violation of
Act against manufacturers, also barred UCL claim against same defendants. West's
Ann.Cal.Bus. & Prof.Code § 17200; West's Ann.Cal.Health & Safety Code § 25249.7(d)
(1).


9 Cases that cite this headnote


[11] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
By proscribing “any unlawful” business practice, the unfair competition law (UCL)
borrows violations of other laws and treats them as unlawful practices that the UCL makes
independently actionable. West's Ann.Cal.Bus. & Prof.Code § 17200.


11 Cases that cite this headnote


[12] Antitrust and Trade Regulation Pleading
Where the Legislature has specifically concluded that no action should lie, the plaintiff
cannot use the unfair competition law (UCL) to plead around an absolute bar to relief.
West's Ann.Cal.Bus. & Prof.Code § 17200.


5 Cases that cite this headnote


[13] Antitrust and Trade Regulation Other particular products
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Antitrust and Trade Regulation Notice and demand requirements;  opportunity to
cure
There was no statutory violation to serve as predicate “unlawful” business practice for
parents' claim under unfair competition law (UCL) against vaccine manufacturers, where
parents alleged predicate violation of Safe Drinking Water and Toxic Enforcement Act
of 1986 arising from alleged improper labeling of children's immunization vaccines
containing a mercury-based preservative; under regulation implementing Act, challenging
labeling was not illegal, and parents had failed to properly comply with Act's 60-day pre-
suit notice requirement. West's Ann.Cal.Bus. & Prof.Code § 17200; West's Ann.Cal.Health
& Safety Code §§ 25249.6, 25249.7(d)(1); 22 CCR § 12601(b)(2)(A).


10 Cases that cite this headnote
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KITCHING, J.


*444  I. INTRODUCTION


Plaintiffs allege that defendants, manufacturers of vaccines, violated The Safe Drinking Water and
Toxic Enforcement Act of 1986 (Health & Saf.Code, § 25249.5 et seq., 1  “The Act” or “Proposition
65”). Plaintiffs allege that defendants exposed them and other consumers to substances known
to the State of California to cause cancer or reproductive toxicity without providing the “clear
and reasonable warning” required by section 25249.6. Based on this alleged statutory violation,
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plaintiffs also allege a violation of the Unfair Competition Law 2  (sometimes “UCL,” Bus. &
Prof.Code, § 17200 et seq.). Plaintiffs appeal from a judgment of dismissal entered after the trial
court sustained a **84  demurrer to their complaint without leave to amend.


1 Unless otherwise specified statutes in this opinion will refer to the Health and Safety Code.


2 “The Legislature has given [Business and Professions Code] section 17200 et seq. no
official name. Accordingly, we are now using the label ‘unfair competition law.’ ” (Cel–Tech
Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 169,
fn. 2, 83 Cal.Rptr.2d 548, 973 P.2d 527.)


We affirm the dismissal of the first cause of action for violation of The Act (Proposition
65) on two grounds. First, we conclude that California Code of Regulations, title 22, section
12601, subdivision (b)(2)(A) (hereafter “Regulation 12601(b)(2)(A)”), which defines “clear and
reasonable warning” for prescription drugs, is a valid exercise of the lead administrative agency's
statutory *445  authority to implement The Act. Therefore the complaint does not allege that
defendants failed to satisfy the “clear and reasonable warning” requirement of section 25249.6.
Second, we conclude that plaintiffs' complaint did not comply with the pre-suit notice requirements
of section 25249.7, subdivision (d)(1). These conclusions provide independent grounds to affirm
the dismissal of the first cause of action for violation of The Act (Proposition 65).


We also affirm the dismissal of the second cause of action for violation of the Unfair Competition
Law. Plaintiffs brought their UCL cause of action against two groups of defendants. Because
plaintiffs failed to give the first group of three defendants the pre-suit notice required by section
25249.7, subdivision (d)(1), plaintiffs could not and did not name these three defendants in their
first cause of action for violation of The Act. As to the second, larger group of defendants named in
the first cause of action, the first cause of action was dismissed because no violation of Proposition
65 occurred. Thus as to both groups of defendants, no statutory violation provided the “unlawful ...
business act or practice” to form the basis for a UCL violation. Therefore plaintiffs had no UCL
cause of action, and we conclude that the trial court properly dismissed the UCL cause of action
as to all defendants. We affirm the judgment of dismissal.


II. STANDARD OF REVIEW


[1]  “Our task in reviewing a judgment of dismissal following the sustaining of ... a demurrer
is to determine whether the complaint states, or can be amended to state, a cause of action. For
that purpose we accept as true the properly pleaded material factual allegations of the complaint,
together with facts that may properly be judicially noticed.” (Crowley v. Katleman (1994) 8 Cal.4th
666, 672, 34 Cal.Rptr.2d 386, 881 P.2d 1083.)
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III. FACTUAL AND PROCEDURAL HISTORY


1. The Complaint: Plaintiffs filed the operative complaint on January 24, 2003. The complaint
alleged that plaintiffs Bruce Bothwell and Claire Bothwell, the parents of plaintiffs William
Bothwell and Katrina Bothwell, purchased immunization vaccines containing thimerosal, a
mercury-based preservative. The complaint identified numerous defendants engaged in designing,
manufacturing, marketing, distributing, selling, or otherwise placing vaccines in the stream of
commerce and which did business in the State of California. These defendants included Abbott
Laboratories, Inc.; American Home Products Corp.; Aventis Pasteur, Inc.; GlaxoSmithKline; King
Pharmaceuticals, Inc.; Medeva Pharmaceuticals; CellTech Pharmaceuticals; Merck & Co., Inc.;
Sigma–Aldrich, Inc.; Spectrum Manufacturing Corp.; Bergen Brunswig Corp.; Eli Lilly & Co.;
McKesson Medical–Surgical, Inc.; and Priority Healthcare Corp.


*446  The complaint alleged that The Act, enacted as Proposition 65, required “clear and
reasonable warning” to an individual before exposing that individual to chemicals listed by the
State of California as causing cancer, birth defects, or other reproductive harm. The complaint
alleged **85  that on July 1, 1987, the State of California listed Methylmercury in California
Code of Regulations, title 22, section 12000 as a chemical known to cause reproductive and/
or developmental harm, making Methylmercury subject to the “clear and reasonable warning”
requirement of section 25249.6.


Plaintiffs alleged that on July 1, 1990, the State of California officially listed mercury and mercury
compounds in California Code of Regulations, title 22, section 12000 as chemicals known to cause
reproductive harm, making mercury and mercury compounds subject to the warning requirements
12 months later and thus subject to the “clear and reasonable warning” requirement of section
25249.6.


The complaint alleged that since 1983, although familiar with the dangerous propensities of
thimerosal and mercury, defendants placed vaccines containing thimerosal in the stream of
commerce without adequate warnings and despite the availability of a substitute preservative. The
complaint alleged that many children have developed and been diagnosed with mercury poisoning
due to exposure to thimerosal from vaccines. The complaint alleged that many adults were exposed
to mercury from thimerosal and vaccines at levels that violate federal exposure guidelines.


Plaintiffs alleged that in the 1980's, a Food and Drug Administration (“FDA”) regulation required
removal of thimerosal from over-the-counter products due to safety concerns. In the Federal
Register on December 14, 1998, the FDA published a notice requesting vaccine manufacturers to
provide data on mercury content in their vaccines.
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The complaint alleged that since July 1, 1988, one or more thimerosal-based vaccines were sold
or administered to individuals in California without their first receiving a clear and reasonable
warning.


The complaint alleged that other products do not contain thimerosal and vaccines do not require
it, showing that thimerosal exposure and resulting injuries were not necessary to production or use
of defendants' vaccines.


Plaintiffs alleged that pursuant to Proposition 65, on November 19, 2001, they served 60–day
notices of violations on public enforcement agencies and on defendants, informing them that
exposures to carcinogens or reproductive toxins occurred in California due to use of defendants'
toxic chemicals without clear and reasonable warnings. No prosecutors commenced an action
against any defendants named in the complaint.


*447  The first cause of action alleged a violation of section 25249.6 against all defendants except
Eli Lilly & Co., McKesson Medical–Surgical Inc., and Priority Healthcare Corp. This cause of
action alleged that defendants violated section 25249.6 et seq. by placing into commerce vaccines
or thimerosal containing Proposition 65–listed chemicals, including mercury and Methylmercury
and their compounds, without a clear and reasonable warning within sections 25249.6 and
25249.11.


The second cause of action against all defendants alleged unlawful business practices in violation
of Business and Professions Code section 17200 et seq., due to the violation of section 25249.6
et seq.


2. The Trial Court's Ruling: On May 16, 2003, the trial court sustained a demurrer without
leave to amend. The trial court relied on Regulation 12601(b)(2)(A), which provided that for
prescription drugs, labeling approved or otherwise provided under federal law, and the prescriber's
accepted practice of obtaining a patient's informed consent, would be deemed a clear and
reasonable warning. The trial court construed this regulation as providing a **86  safe harbor from
Proposition 65 warning requirements for those prescription drugs carrying an FDA-approved label.


The trial court found that because plaintiffs could not state a claim for violation of Proposition 65,
their UCL claim also failed.


3. The Appeal: We deem plaintiffs' June 12, 2003, notice of appeal from a May 16, 2003, order to
have been timely filed from the judgment of dismissal entered on June 20, 2003. (Bravo v. Ismaj
(2002) 99 Cal.App.4th 211, 219, fn. 6, 120 Cal.Rptr.2d 879.)
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IV. ISSUES


This appeal raises the following issues:


1. Whether Regulation 12601(b)(2)(A) was a lawful exercise of the lead administrative agency's
regulatory authority;


2. Whether plaintiffs' 60–day notice, which contained no certificate of merit, complied with section
25249.7, subdivision (d)(1);


3. Whether plaintiffs can proceed with their Unlawful Competition Law cause of action against
the three defendants not named in their Proposition 65 cause of action and not served with a 60–
day notice; and


*448  4. Whether plaintiffs can proceed with their Unlawful Competition Law cause of
action against remaining defendants, based on violations of Proposition 65, when the predicate
Proposition 65 cause of action has been dismissed.


V. DISCUSSION


A. The First Cause of Action, for Violation of Proposition 65, Must Be Dismissed Because
(1) Regulation 12601(b)(2)(A) Is a Valid Regulation and the Complaint Has Not Alleged That
Defendants Failed to Satisfy the “Clear and Reasonable Warning” Requirement of Section
25249.6, and (2) Plaintiffs' 60–Day Notice Did Not Meet the Requirements of Section 25249.7,
Subdivision (d)(1)


1. Regulation 12601(b)(2)(A) Is a Valid Regulation


a. The Safe Drinking Water and Toxic Enforcement Act of 1986
[2]  Section 25249.6 of The Act (Proposition 65) states: “No person in the course of doing
business shall knowingly and intentionally expose 3  any individual to a chemical known to the
state to cause cancer or reproductive toxicity without first giving clear and reasonable warning to
such individual, except as provided in Section 25249.10.” (Italics added.) A “person” includes a
company or corporation. (§ 25249.11, subd. (a).)


3 California Code of Regulations, title 22, section 12102, subdivision (i), states: “ ‘Expose’
means to cause to ingest, inhale, contact via body surfaces or otherwise come into
contact with a listed chemical. An individual may come into contact with a listed
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chemical through water, air, food, consumer products and any other environmental exposure
as well as occupational exposures.” California Code of Regulations, title 22, section
12601, subdivision (b), states, in relevant part: “A ‘consumer products exposure’ is an
exposure which results from a person's acquisition, purchase, storage, consumption, or other
reasonably foreseeable use of a consumer good, or any exposure that results from receiving
a consumer service.”


Section 25249.8, subdivision (a), requires the Governor of the State of California to “cause to be
published a list of those chemicals known to the state to cause cancer or reproductive toxicity
within the meaning of this chapter, and he shall cause such list to be revised and republished in light
of additional knowledge at **87  least once per year thereafter.” Section 25249.8 also defines how
chemicals come to be placed on the list. The list includes “at a minimum those substances identified
by reference in Labor Code Section 6382(b)(1) and those substances identified additionally by
reference in Labor Code Section 6382(d).” (§ 25249.8, subd. (a).) “A chemical is known to the
state to cause cancer or reproductive toxicity within the meaning of this chapter if in the opinion
of the state's qualified experts it has been clearly *449  shown through scientifically valid testing
according to generally accepted principles to cause cancer or reproductive toxicity, or if a body
considered to be authoritative by such experts has formally identified it as causing cancer or
reproductive toxicity, or if an agency of the state or federal government has formally required it to
be labeled or identified as causing cancer or reproductive toxicity.” (Id., subd. (b).)


The California Code of Regulations lists chemicals known to the state to cause cancer or
reproductive toxicity. (Cal.Code Regs., tit. 22, ch. 3, § 12000, pp. 178–188.1.) The list of chemicals
known to the state to cause cancer includes “methylmercury compounds.” (Id. at p. 182, 120
Cal.Rptr.2d 879.) The list of chemicals known to the state to cause reproductive toxicity includes
“mercury and mercury compounds” and “methyl mercury.” (Id. at p. 187, 120 Cal.Rptr.2d 879.)
The complaint alleges that “ethyl mercury” is a mercury compound. Another substance referred
to in the complaint—thimerosal—does not appear on either list.


To implement The Act, section 25249.12, subdivision (a), states: “The Governor shall designate
a lead agency and other agencies that may be required to implement this chapter, including this
section. Each agency so designated may adopt and modify regulations, standards, and permits as
necessary to conform with and implement this chapter and to further its purposes.” The lead agency
is The Office of Environmental Hazard Assessment. (Preamble and Definitions, Cal.Code Regs.,
tit. 22, art. 1, § 12102, subd. (o), citing the Governor's Exec. Order No. W–15–91 (July 17, 1991).)
That agency has promulgated administrative regulations. (Cal.Code Regs., tit. 22, div. 2, ch. 3.)


One such administrative regulation, title 22, section 12601, addresses the method of providing
“clear and reasonable warning” for consumer products exposures, occupational exposures, and
environmental exposures. (Cal.Code Regs., tit. 22, § 12601, subds. (b), (c) & (d).) The regulation
of consumer products exposures defines “clear and reasonable warning” for prescription drugs as
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follows: “For prescription drugs, the labeling approved or otherwise provided under federal law
and the prescriber's accepted practice of obtaining a patient's informed consent shall be deemed to
be a clear and reasonable warning.” (Regulation 12601(b)(2)(A).)


b. Regulation 12601(b)(2)(A) Is a Valid Exercise of the Lead Agency's Statutory Authority to
Implement The Act


Regulation 12601(b)(2)(A) defines “clear and reasonable warning” for prescription drugs.
Plaintiffs claim that the trial court erroneously found that Regulation 12601(b)(2)(A) was a lawful
exercise of the administrative agency's authority.


*450  (i) The Standard of Review of an Administrative Regulation
[3]  Two categories of administrative rules exist. The first category is administrative rules that
interpret a statute. (Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1,
11, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) This appeal involves the second category, quasi-legislative
**88  rules, which represent “an authentic form of substantive lawmaking: Within its jurisdiction,
the agency has been delegated the Legislature's lawmaking power. [Citations.] Because agencies
granted such substantive rulemaking power are truly ‘making law,’ their quasi-legislative rules
have the dignity of statutes. When a court assesses the validity of such rules, the scope of its review
is narrow.” (Id. at p. 10, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) “ ‘ “In reviewing the legality of a
regulation adopted pursuant to a delegation of legislative power, the judicial function is limited to
determining whether the regulation (1) is ‘within the scope of the authority conferred’ [citation]
and (2) is ‘reasonably necessary to effectuate the purpose of the statute’ [citation].” [Citation.]
“These issues do not present a matter for the independent judgment of an appellate tribunal; rather,
both come to this court freighted with [a] strong presumption of regularity....” [Citation.] Our
inquiry necessarily is confined to the question whether the classification is “arbitrary, capricious or
[without] reasonable or rational basis.” [Citation.]' ” (Id. at p. 11, 78 Cal.Rptr.2d 1, 960 P.2d 1031.)


(ii) The Administrative Regulation Is Within the Scope of Statutory Authority
The first question is whether Regulation 12601(b)(2)(A) is within the scope of the authority
conferred. As stated, section 25249.12, subdivision (a), gives authority to the lead agency, The
Office of Environmental Hazard Assessment, to adopt and modify regulations, standards, and
permits to conform with and implement The Act and to further its purposes. The lead agency has
promulgated such administrative regulations. (Preamble and Definitions, Cal.Code Regs., tit. 22,
§ 12000 & § 12102, subd. (o).) The regulation under review states that its authority derives from
section 25249.12. (Cal.Code Regs., tit. 22, § 12601, p. 199.)


The purpose of title 22, section 12601 of the California Code of Regulations is to implement the
section 25249.6 requirement that a person knowingly and intentionally exposing any individual
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to a chemical known to the state to cause cancer or productive toxicity must give “clear and
reasonable warning to such individual.” The Act does not define “clear and reasonable,” but section
25249.11, subdivision (f), defines “warning,” stating *451  in relevant part: “ ‘Warning’ within
the meaning of Section 25249.6 need not be provided separately to each exposed individual and
may be provided by general methods such as labels on consumer products, inclusion of notices
in mailings to water customers, posting of notices, placing notices in public news media, and the
like, provided that the warning accomplished is clear and reasonable.”


Plaintiffs claim that The Office of Environmental Hazard Assessment has exceeded the scope of
its statutory authority by adopting Regulation 12601(b)(2)(A) to implement the section 25249.6
requirement of “clear and reasonable” warning to an individual before exposure to a listed
chemical. Plaintiffs note that section 25249.10 states that section 25249.6 shall not apply to an
exposure in three circumstances: (1) when “federal law governs warning in a manner that preempts
state authority[;]” (2) when an exposure takes place less than 12 months after the chemical appears
on the section 25249.8, subdivision (a), list; and (3) when the person responsible can show that
the exposure poses no significant risk, as defined by section 25249.10, subdivision (c).


Plaintiffs contend that Regulation 12601(b)(2)(A) creates a fourth, non-statutory circumstance in
which section 25249.6 does not apply to an exposure and thus **89  exceeds the scope of the
regulatory authority conferred by statute. Regulation 12601(b)(2)(A) does this, plaintiffs argue, by
providing that the “clear and reasonable” warning requirement may be satisfied when prescription
drugs bear the labeling approved or provided under federal law and when a physician prescribes a
vaccine and follows the accepted practice of obtaining “informed consent.” As to the latter element,
plaintiffs assert that informed consent standards conflict with specific exemption standards of
section 25249.10, and that by relying on the informed consent doctrine, the administrative
regulation exceeds the scope of legislative authority.


We reject plaintiffs' argument. Regulation 12601(b)(2)(A) does not form an “exemption” from the
statutory “clear and reasonable warning” requirement. Instead Regulation 12601(b)(2)(A) applies
section 25249.6 to prescription drugs and defines what constitutes “clear and reasonable warning”
in relationship to those consumer products.


In addition, Regulation 12601(b)(2)(A) goes beyond section 25249.11, subdivision (f), which
states that the “clear and reasonable warning” does not need to be provided separately to each
exposed individual and may be provided by general methods. The prescriber's practice of obtaining
a patient's informed consent does provide a specific warning to each individual receiving a
prescribed vaccine. Regarding the specific nature of the prescriber's warning, the administrative
agency's findings state that “[p]hysicians *452  prescribing drugs already have an obligation to
inform patients about adverse side effects, and this reasonably should include any warning as
to the carcinogenicity or reproductive toxicity of the drug.” (22 California Code of Regulations
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Division 2, Revised Final Statement of Reasons, p. 22.) Regulation 12601(b)(2)(A) therefore
both complies with section 25249.6, and gives a warning that is more specific and individual
than what section 25249.11, subdivision (f), requires. By deeming labeling approved or otherwise
provided under federal law and the prescriber's accepted practice of obtaining a patient's informed
consent to be a clear and reasonable warning, Regulation 12601(b)(2)(A) complies with The
Act. Regulation 12601(b)(2)(A) is therefore neither unauthorized by nor inconsistent with the
authorizing statutes. (Carmel Valley Fire Protection Dist. v. State of California (2001) 25 Cal.4th
287, 300, 105 Cal.Rptr.2d 636, 20 P.3d 533.)


We therefore reject plaintiffs' claim that Regulation 12601(b)(2)(A) adds a fourth, non-statutory,
exemption to The Act which is not found in section 25249.10. We also conclude that the regulation
is within the scope of the statutory authority.


(iii) The Administrative Regulation Is Reasonably Necessary to Effectuate the Purpose of
Section 25249.6


The second question is whether the regulation is reasonably necessary to effectuate the purpose
of the statute. The purpose of The Act was stated in findings by the people of California. Those
findings stated that hazardous chemicals posed a serious potential threat to the health and well-
being of the people of California, and declared their right “[t]o protect themselves ... against
chemicals” and “[to] be informed about exposures to chemicals that cause cancer, birth defects,
or other reproductive harm.” (Prop. 65, as approved by voters, Gen. Elec. (Nov. 4, 1986) § 1
reprinted in Historical and Statutory Notes, 40C West's Ann. Health & Saf.Code (1999 ed.) foll. §
25249.5, p. 279.) By requiring clear and reasonable warning to individuals before their exposure to
listed chemicals, section 25249.6 effectuates the **90  right to be informed about such chemical
exposure. As stated, the question is whether Regulation 12601(b)(2)(A) effectuates the purpose
of section 25249.6.


[4]  This court accords great weight and respect to a valid administrative construction of a
controlling statute. (Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557, 568, 59
Cal.Rptr.2d 186, 927 P.2d 296.) “ ‘[T]he agency's construction need not be the only reasonable one
in order to gain judicial approval.’ ” (Department of Health Services v. Superior Court (1991) 232
Cal.App.3d 776, 782, 283 Cal.Rptr. 546.) Regulation 12601(b)(2)(A) explains the phrase “clear
and reasonable warning” by giving *453  a specific definition of its meaning. This definition
allows consumers to understand the warning and enables providers of consumer products to
comply with section 25249.6. Thus Regulation 12601(b)(2)(A) has a reasonable or rational basis
and we conclude that it is reasonably necessary to effectuate the purpose of The Act. (See Yamaha
Corp. of America v. State Bd. of Equalization, supra, 19 Cal.4th at p. 11, 78 Cal.Rptr.2d 1, 960
P.2d 1031.)
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[5]  We find Regulation 12601(b)(2)(A) to be a valid exercise of the lead agency's statutory
authority to implement that part of The Act requiring “clear and reasonable warning.” We conclude
that in light of Regulation 12601(b)(2)(A), the complaint does not allege that defendants failed to
provide the “clear and reasonable warning” required by section 25249.6. Therefore the trial court
correctly sustained the demurrer to the Proposition 65 cause of action, and we affirm the dismissal
of that cause of action on this ground.


2. Plaintiffs' 60–Day Notice Did Not Meet the Requirements of Section 25249.7, Subdivision
(d)(1)


Defendants contend that by failing to include certificates of merit, plaintiffs' pre-suit notices
of violation did not meet the requirements in section 25249.7, subdivision (d)(1), providing an
additional reason for dismissing the Proposition 65 cause of action. We agree.


a. Statutory Requirements for a Private Action to Enforce The Act
[6]  Section 25249.7 identifies who may bring an action to enforce The Act. Authorizing a public
action by prosecutors, subdivision (c), states: “Actions pursuant to this section may be brought by
the Attorney General in the name of the people of the State of California, by any district attorney,
by any city attorney of a city having a population in excess of 750,000, or, with the consent of
the district attorney, by a city prosecutor in any city or city and county having a full-time city
prosecutor, or as provided in subdivision (d).”


Authorizing a “private action,” section 25249.7, subdivision (d), states: “Actions pursuant to this
section may be brought by any person in the public interest if both of the following requirements
are met:


“(1) The private action is commenced more than 60 days from the date that the person has given
notice of an alleged violation of Section 25249.5 or 25249.6 that is the subject of the private action
to the Attorney General and the district attorney, city attorney, or prosecutor in whose jurisdiction
the violation is alleged to have occurred, and to the alleged violator. If the notice *454  alleges a
violation of Section 25249.6, the notice of the alleged violation shall include a certificate of merit
executed by the attorney for the noticing party, or by the noticing party, if the noticing party is
not represented by an attorney. The certificate of merit shall state that the person executing the
certificate has consulted with one or more persons with relevant **91  and appropriate experience
or expertise who has reviewed facts, studies, or other data regarding the exposure to the listed
chemical that is the subject of the action, and that, based on that information, the person executing
the certificate believes there is a reasonable and meritorious case for the private action. Factual
information sufficient to establish the basis of the certificate of merit, including the information
identified in paragraph (2) of subdivision (h), shall be attached to the certificate of merit that is
served on the Attorney General.
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“(2) Neither the Attorney General, any district attorney, any city attorney, nor any prosecutor has
commenced and is diligently prosecuting an action against the violation.”


The amendment to section 25249.7, subdivision (d)(1), requiring the 60–day notice to include a
certificate of merit became effective on January 1, 2002. (Stats.2001, ch. 578 (Sen. Bill No. 471),
§ 1.) Before that date section 25249.7, subdivision (d)(1), had not required the 60–day notice to
include a certificate of merit.


b. Amended Section 25249.7, Subdivision (d)(1) Applies and Requires Dismissal of the
Proposition 65 Cause of Action Because Plaintiffs' 60–Day Notices Did Not Include a
Certificate of Merit


Plaintiffs served 60–day notices without certificates of merit on November 19, 2001, before
amended section 25249.7 became effective on January 1, 2002. Plaintiffs filed their complaint
after amended section 25249.7 became effective. Thus the issue is whether plaintiffs and their
complaint had to comply with the amended statute or with the prior unamended statute.


As stated, amended section 25249.7, subdivision (d)(1), requires a person filing a complaint in
a private action to meet two requirements. The requirement at issue here conditions the filing of
a complaint in a private action on the serving of a 60–day notice which includes a certificate of
merit. Plaintiffs allege that applying this requirement of amended section 25249.7, subdivision (d)
(1), to them would be a retrospective application which the Legislature did not intend to occur.
We reject this interpretation of the *455  application of the amended statute, conclude that it
applies prospectively, and therefore find that the complaint had to comply with the requirements
of amended section 25249.7, subdivision (d)(1). Because plaintiffs failed to file a 60–day notice
containing a certificate of merit, the first cause of action in their complaint should be dismissed
for this additional reason.


[7]  A new statute, and an amendment to a statute, are presumed to operate prospectively absent
the Legislature's express declaration that it intended otherwise. (Tapia v. Superior Court (1991) 53
Cal.3d 282, 287, 279 Cal.Rptr. 592, 807 P.2d 434.) Here no express declaration of legislative intent
rebuts the presumption, which therefore requires this court to construe amended section 25249.7
subdivision (d)(1), to operate prospectively. (Tapia, at p. 287, 279 Cal.Rptr. 592, 807 P.2d 434.)


[8]  We reject plaintiffs' argument that applying amended section 25249.7, subdivision (d)(1), to
them would be a retrospective application of the statute. It is true that when a law changes the
legal consequences of an act completed before the date the law took effect—when it “defines
past conduct as a crime, increases the punishment for such conduct, or eliminates a defense to a
criminal charge based on such conduct”—such a law is retrospective. (Tapia v. Superior Court,
supra, 53 Cal.3d at p. 288, 279 Cal.Rptr. 592, 807 P.2d 434.) By arguing that applying amended
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**92  section 25249.7, subdivision (d)(1), to their complaint constitutes retrospective operation of
that amended statute, however, plaintiffs overlook the fact that section 25249.7, subdivision (d)(1),
does not change “ ‘the legal effects of past events' ” (Tapia, at p. 288, 279 Cal.Rptr. 592, 807 P.2d
434) in the sense necessary to conclude that such a statutory amendment operates retrospectively.


[9]  “A statute addressing procedures to be utilized in legal proceedings not yet concluded operates
prospectively for acts to be performed after the effective date of the statute.” (Florence Western
Medical Clinic v. Bonta' (2000) 77 Cal.App.4th 493, 503, 91 Cal.Rptr.2d 609.) Statutes governing
the procedure to be followed in a future trial or legal proceeding are prospective in nature, even
if drawing on facts existing before their enactment. (Tapia v. Superior Court, supra, 53 Cal.3d at
p. 288, 279 Cal.Rptr. 592, 807 P.2d 434.) The amendment to section 25249.7, subdivision (d)(1),
requiring the 60–day pre-suit notice to include a certificate of merit, is procedural; it affects the
conduct of litigation rather than changing “the legal consequences of past conduct by imposing
new or different liabilities based upon such conduct.” (Tapia, at p. 291, 279 Cal.Rptr. 592, 807
P.2d 434.) Parties do not have vested rights in existing rules of procedure. *456  (Hardy v. Western
Landscape Construction (1983) 141 Cal.App.3d 1015, 1018, 190 Cal.Rptr. 766.) “ ‘A lawsuit
is governed by a change in procedural rules made during its pendency[.]’ ” (Republic Corp. v.
Superior Court (1984) 160 Cal.App.3d 1253, 1257, 207 Cal.Rptr. 241.) This rule must necessarily
apply to a complaint not yet filed when the amendment took effect.


On January 1, 2002, when the amendments to section 25249.7, subdivision (d)(1), took effect,
the Bothwell plaintiffs had not yet filed a complaint. When plaintiffs served their 60–day notice,
no case yet existed and no case was pending. At that time it was not yet certain that plaintiffs
could file a complaint in a private action. That is because after a person serves a 60–day notice,
a public prosecutor may prosecute the action and commencement of a public action precludes the
filing of a private one. (§ 25249.7, subd. (d)(2); DiPirro v. American Isuzu Motors, Inc. (2004) 119
Cal.App.4th 966, 974, 14 Cal.Rptr.3d 787.) To bring a private action, a person must show that no
prosecutor has commenced a public action and must have given the statutory notice of an alleged
violation of section 25249.5 or 25249.6 at least 60 days before filing a complaint. Service of the
60–day notice does not establish a plaintiff's right to bring a complaint. Instead the complaint itself
must allege that plaintiffs have met both conditions in section 25249.7, subdivision (d).


The procedural requirements of amendments to section 25249.7, subdivision (d), were effective
when the Bothwell plaintiffs filed their complaint. Plaintiffs' failure to meet the statutory
requirement that their 60–day notice include a certificate of merit provides an independent ground
for dismissing the Proposition 65 cause of action. (See DiPirro v. American Isuzu Motors, Inc.,
supra, 119 Cal.App.4th at p. 969, 14 Cal.Rptr.3d 787.)


Plaintiffs have not alleged that after filing their complaints they tried to, or they could, “cure”
their non-compliance with section 25249.7, subdivision (d)(1), by serving certificates of merit.
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Such an attempt, however, would be ineffective. (DiPirro v. American Isuzu Motors, Inc., supra,
119 Cal.App.4th at p. 975, 14 Cal.Rptr.3d 787.) That is because certificates of merit discourage
groundless, bad faith, frivolous suits in two ways. One way is to provide a basis for imposing
sanctions pursuant to **93  section 25249.7, subdivision (h)(2), at the conclusion of the litigation,
if the trial court deems the action to be frivolous as defined by that statute. The second way is to
prevent groundless, frivolous lawsuits before they are filed by providing factual data to prosecuting
entities, which allows prosecuting entities to assess the merits of the claim, to focus efforts to
discourage persons from filing truly frivolous lawsuits, and to resolve the matter with the alleged
violator before a *457  complaint is filed. “Although the late service [of a certificate of merit after
the complaint was filed] would not interfere with the imposition of sanctions following completion
of the lawsuit, it would reduce the effectiveness of prelitigation efforts by the Attorney General to
discourage filing the frivolous suit in the first place.” (DiPirro, at p. 975, 14 Cal.Rptr.3d 787)


We conclude that the Bothwell plaintiffs' complaint did not meet the requirements of section
25249.7, subdivision (d)(1), which provides an independent ground for affirming the trial court's
dismissal of the Proposition 65 cause of action.


B. The Second Cause of Action, for Violation of the Unfair Competition Law, Must Be Dismissed


1. Plaintiffs' Failure to Provide Pre–Suit 60–Day Notice to Three Manufacturer Defendants
Requires Dismissal of the Complaint as to Those Defendants


[10]  As stated, the first cause of action named all defendants except Eli Lilly & Co., McKesson
Medical–Surgical, Inc., and Priority Health Care Corp. These three defendants claim that because
the first cause of action did not allege that they violated The Act, and because plaintiffs did not
serve these three defendants with the 60–day notice required by section 25249.7, subdivision (d)
(1), the trial court correctly dismissed the second, UCL cause of action as to these three defendants.


The UCL cause of action alleged that defendants' violations of Proposition 65 (The Act), as alleged
in the first cause of action, constituted per se an unlawful business practice in violation of Business
and Professions Code section 17200. That statute defines “unfair competition” to include “any
unlawful, unfair or fraudulent business act or practice and unfair, deceptive, untrue or misleading
advertising and any act prohibited by Chapter 1.”


[11]  “ ‘By proscribing “any unlawful” business practice, “section 17200 ‘borrows' violations
of other laws and treats them as unlawful practices” that the unfair competition law makes
independently actionable.’ ” (Schnall v. Hertz Corp. (2000) 78 Cal.App.4th 1144, 1153, 93
Cal.Rptr.2d 439.) By alleging violations of The Act, the second cause of action alleges unfair
competition that is “unlawful” rather than “unfair” or “deceptive.” (Ibid.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004622317&pubNum=7047&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004622317&pubNum=7047&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS25249.7&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_1d410000745d2 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004622317&pubNum=7047&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS25249.7&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e07e0000a9f57 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS25249.7&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e07e0000a9f57 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS25249.7&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e07e0000a9f57 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS25249.7&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e07e0000a9f57 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000068937&pubNum=3484&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000068937&pubNum=3484&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000068937&originatingDoc=Ibdfcdeb1603511dab072a248d584787d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





In re Vaccine Cases, 134 Cal.App.4th 438 (2005)
36 Cal.Rptr.3d 80, 05 Cal. Daily Op. Serv. 10,028, 2005 Daily Journal D.A.R. 13,675


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 19


Plaintiffs' first, Proposition 65 cause of action, however, did not allege that defendants Eli Lilly
& Co., McKesson Medical–Surgical, Inc., and Priority Health Care Corp. violated The Act, and
plaintiffs could not bring their first *458  cause of action against these three defendants in any
event because plaintiffs did not serve these three defendants with 60–day notices. The issue is
whether plaintiffs' omissions, which bar them from bringing an action for violation of The Act
against these defendants, also bar plaintiffs' UCL cause of action against these defendants.


Plaintiffs cite Cortez v. Purolator Air Filtration Products Co. (2000) 23 Cal.4th 163, 96 Cal.Rptr.2d
518, 999 P.2d 706, but that case holds that a plaintiff could bring a UCL cause of action under the
four-year statute of limitations of the UCL, even though the predicate statutory violation **94
under the Labor Code had a shorter statute of limitations. That is because Business and Professions
Code section 17208 states that any action to enforce any cause of action under the UCL chapter
shall be commenced within four years after the cause of action accrued. (Cortez, at pp. 178–179,
96 Cal.Rptr.2d 518, 999 P.2d 706.) No corresponding provision of the UCL chapter “overrides”
the plaintiffs' failure to comply with the pre-suit notice necessary to bring an action under The Act.


[12]  Cel–Tech Communications, Inc. v. Los Angeles Cellular Telephone Co., supra, 20 Cal.4th
163, 83 Cal.Rptr.2d 548, 973 P.2d 527 (“Cel–Tech”) prohibits plaintiffs from recasting their
Proposition 65 action as an unfair competition action. Cel–Tech holds that where the Legislature
has specifically concluded that no action should lie, the plaintiff cannot use the Unfair Competition
Law to “ ‘plead around’ ”an “ ‘absolute bar to relief.’ ” (Id. at p. 182, 83 Cal.Rptr.2d 548, 973
P.2d 527.) The question is whether plaintiffs' failure to comply with the pre-suit notice required to
bring an action under The Act is such an “absolute bar to relief.” We believe that it is.


“To forestall an action under the unfair competition law, another provision must actually ‘bar’ the
action or clearly permit the conduct.” (Cel–Tech, supra, 20 Cal.4th at p. 183, 83 Cal.Rptr.2d 548,
973 P.2d 527.) Failure to provide 60–day notices which comply with requirements of The Act does
bar plaintiffs' action. (See Yeroushalmi v. Miramar Sheraton (2001) 88 Cal.App.4th 738, 740, 106
Cal.Rptr.2d 332.) Following the reasoning of Cel–Tech, we find that the Legislature did specifically
conclude that “no action should lie” unless plaintiffs provided a 60–day notice required by section
25249.7, subdivision (d)(1). (Cel–Tech, at p. 182, 83 Cal.Rptr.2d 548, 973 P.2d 527.) Plaintiffs'
failure to comply with section 25249.7, subdivision (d)(1), bars their Proposition 65 action against
these three defendants. 4  “[A] plaintiff may not bring an action under the unfair competition law if
some other provision bars it.” (Cel–Tech, supra, 20 Cal.4th at p. 184, 83 Cal.Rptr.2d 548, 973 P.2d
527.) Under Cel–Tech, *459  plaintiffs cannot evade the requirement of pre-suit 60–day notice in
Proposition 65 by repleading their cause of action as one for violation of the Unfair Competition
Law.


4 The Cel–Tech decision considered a UCL action based on “unfair” business practices, and
not on “unlawful” business practices. The California Supreme Court has expressly not
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decided whether this rule applies to the latter “unlawful” business practices. (Olszewski v.
Scripps Health (2003) 30 Cal.4th 798, 827–828, 135 Cal.Rptr.2d 1, 69 P.3d 927.) We believe,
however, that given the purpose of the section 25249.7, subdivision (d), notice requirements,
the Cel–Tech rule applies to this appeal in which plaintiffs have alleged an “unlawful”
business practice.


This result is consistent with the purposes of the section 25249.7, subdivision (d)(1), notice
requirement. “ ‘ “The required notice was intended to trigger agency enforcement, and to afford
the [agency], state, and violator sixty days to resolve the problem without being harassed by a
lawsuit. By guaranteeing time for cooperation and agency enforcement, notice also ensured that
some citizen suits could be avoided, thereby lessening the burden of citizen suits shouldered by the
courts....” ’ [Citation.] Thus the purpose of the notice provision is to encourage public enforcement,
thereby avoiding the need for a private lawsuit altogether, and to encourage resolution of disputes
outside the courts.” (Yeroushalmi v. Miramar Sheraton, supra, 88 Cal.App.4th at p. 750, 106
Cal.Rptr.2d 332.) Proposition 65 conditioned a private right of action for violation of The Act on
compliance with these **95  substantive provisions. To allow plaintiffs to bring a UCL action
against these three defendants without complying with section 25249.7, subdivision (d)(1), would
frustrate the purpose of this requirement and would nullify its enactment.


We conclude that the trial court properly sustained the demurrer to the complaint without leave to
amend as to Eli Lilly & Co., McKesson Medical–Surgical, Inc., and Priority Health Care Corp.,
and we affirm the judgment dismissing the complaint as to these three defendants.


2. The UCL Cause of Action Must Be Dismissed as to All Remaining Defendants
[13]  We have determined that the first, Proposition 65 cause of action in the complaint should be
dismissed (1) because Regulation 12601(b)(2)(A) is valid and the complaint does not allege that
defendants failed to satisfy the “clear and reasonable warning” requirement of section 25249.6,
and (2) because plaintiffs failed to comply with section 25249.7, subdivision (d)(1). Therefore no
statutory violation remains to provide the “unlawful” business act or practice necessary to form a
basis for the second, Business and Professions Code section 17200 cause of action. We conclude
that the trial court properly sustained the demurrer to the second cause of action without leave to
amend as to all remaining defendants, and that the judgment dismissing the second cause of action
in the complaint should be affirmed.


*460  DISPOSITION


The judgment is affirmed. Costs on appeal are awarded to defendants.
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We concur: KLEIN, P.J., and CROSKEY, J.


All Citations


134 Cal.App.4th 438, 36 Cal.Rptr.3d 80, 05 Cal. Daily Op. Serv. 10,028, 2005 Daily Journal
D.A.R. 13,675


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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80 Cal.App.4th 1291, 95 Cal.Rptr.2d 917, 00 Cal.
Daily Op. Serv. 4110, 2000 Daily Journal D.A.R. 5469


BLOSSOM LUM JANG, Cross-complainant and Appellant,
v.


STATE FARM FIRE AND CASUALTY COMPANY, Cross-defendant and Respondent.


No. A085617.
Court of Appeal, First District, Division 2, California.


May 24, 2000.


SUMMARY


In litigation arising from fire damage to a building and a resulting insurance settlement, a mortgage
holder that foreclosed on the property, who was a loss payee under the original property owners'
policy, cross-complained against the insurer, alleging civil conspiracy and bad faith in the manner
in which the arbitration settlement was reached. The trial court granted the insurer summary
judgment, finding that the cross-action was an action on the policy and therefore time-barred by
the one-year limitations period contained in the policy. (Superior Court of the City and County of
San Francisco, No. 984401, David A. Garcia, Judge.)


The Court of Appeal affirmed. It held that the cross-action was on the policy and was therefore
time-barred. Regardless of whether an insured elects to file a complaint alleging solely tort claims,
an action seeking damages recoverable under the policy for a risk insured under the policy is
merely an attempt to recover on the policy. As such, it is subject to the statute of limitations in the
policy. In this case, the crux of the cross-complaint was the claim that the arbitration agreement was
structured so that the cross-complainant was denied payment of insurance proceeds allegedly due
to her under the policy. Since the cross-complaint sought damages recoverable under the policy
for a risk insured under the policy, it was an action under the policy. (Opinion by Ruvolo, J., with
Kline, P. J., and Lambden, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Summary Judgment § 25--Appellate Review.
Summary judgment is proper only where there is no triable issue as to any material fact and
*1292  the moving party is entitled to judgment as a matter of law. An appellate court reviews de
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novo the trial court's award of summary judgment. Inasmuch as summary judgment is a drastic
procedure and should be used with caution, the moving party's papers are strictly construed, while
the opposing party's papers are liberally construed. Also, any doubts regarding the propriety of
awarding summary judgment are resolved in favor of the party opposing summary judgment.


(2)
Insurance Contracts and Coverage § 126--Actions--Limitations--Policy Provisions.
Under Ins. Code, § 2070, all fire insurance policies must be on a standard form and, except for
specified exceptions, may not contain additions. This standard form (Ins. Code, § 2071) provides
that no suit or action for recovery of any claim shall be sustainable unless commenced within
12 months after the inception of the loss. This one-year statutory limitations period on insurance
actions has long been recognized as valid.


(3)
Insurance Contracts and Coverage § 126--Actions--Limitations--Policy Provisions--What
Constitutes Action on Policy--Action for Civil Conspiracy and Bad Faith.
In litigation arising from fire damage to a building and a resulting insurance settlement, in which
a mortgage holder that foreclosed on the property cross-complained against the insurer, alleging
civil conspiracy and bad faith in the manner in which the arbitration settlement was reached, the
trial court properly granted the insurer summary judgment on the ground that the cross-action was
an action on the policy and therefore time-barred by the one-year limitations period contained
in the original property owners' policy. The mortgage holder was a loss payee under the policy.
Regardless of whether an insured elects to file a complaint alleging solely tort claims, an action
seeking damages recoverable under the policy for a risk insured under the policy is merely an
attempt to recover on the policy. As such, it is subject to the statute of limitations in the policy.
In this case, the crux of the cross-complaint was the claim that the arbitration agreement was
structured so that the cross-complainant was denied payment of insurance proceeds allegedly due
to her under the policy. Since the cross-complaint sought damages recoverable under the policy
for a risk insured under the policy, it was an action under the policy. It was not relevant that any
bad faith occurred after the insurer determined that the fire was a covered loss.


[See 3 Witkin, Cal. Procedure (4th ed. 1996) Actions, § 437; Croskey et al., Cal. Practice Guide:
Insurance Litigation (The Rutter Group 1999) ¶ 12:1142 et seq.] *1293


COUNSEL
Wild, Carey & Fife, John E. Carey, Jr., and Susan A. Bush for Cross-complainant and Appellant.
Thornton, Taylor, Downs, Becker, Tolson & Doherty, Clarke B. Holland and James F. Thornton
for Cross-defendant and Respondent.
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RUVOLO, J.


I. Introduction
Appellant Blossom Lum Jang appeals from the trial court's award of summary judgment in favor
of respondent State Farm Fire and Casualty Company on her cross-complaint for civil conspiracy
and bad faith. Appellant contends the trial court erred when it determined her cross-complaint was
an action on the insurance policy, which was barred by the policy's one-year statute of limitations.
We reject this contention and affirm the trial court.


II. Background
In 1990, Frank and Shirley Stonich (the Stoniches) owned property (the property) that was insured
under a policy issued by respondent (the policy). Appellant held a second mortgage on the building,
and was a loss payee under the policy. Bay View Federal Bank (Bay View) held the first mortgage,
and others held the third and fourth mortgages. On June 11, 1990, the Stoniches' building was
severely damaged by a fire. At that time, the balance on the first mortgage was approximately $1.7
million, and the balance on appellant's second mortgage totaled $530,000 in principal and $52,470
in deferred interest. After the fire, respondent paid approximately $1.5 million to the Stoniches
and Bay View to cover the fire loss.


In September 1991, State Farm issued a check payable to the Stoniches and Bay View for $145,456
in additional insurance proceeds. Thereafter, Bay View and appellant entered into a “Forbearance
Agreement” under *1294  which these proceeds were held by Bay View for appellant's benefit.
Under this agreement, appellant agreed to maintain payments on the Bay View loan, and Bay View
agreed not to foreclose on the loan for nine months. The agreement provided that in the event
appellant foreclosed on the property, the additional insurance proceeds held in trust for appellant
would be applied to the Bay View loan balance.


On June 11, 1991, the Stoniches filed suit against respondent, alleging that the policy entitled them
to additional payments to cover the fire loss. In July 1992, appellant foreclosed on the property.
At the trustee's sale, appellant purchased the property for a credit bid of $550,000, and assumed
the Bay View mortgage obligations. Bay View deducted the additional insurance proceeds from
the loan balance on October 1, 1992, pursuant to the forbearance agreement. In September 1994,
appellant sold the property for approximately $3.7 million and paid off the Bay View loan.


On June 7, 1996, the parties to the Stonich lawsuit entered into a settlement agreement whereby the
adequacy of respondent's payments for the fire loss would be resolved through binding arbitration
under the following conditions: (1) respondent would pay a minimum of $200,000 and a maximum
of $1.5 million in additional policy proceeds plus a maximum of $150,000 in interest; (2) the
mortgagees would be notified of the arbitration and given an opportunity to participate; (3) if
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the mortgagees declined to participate in the arbitration, the Stoniches would receive $200,000 in
settlement of their claims at the conclusion of the proceedings; and (4) any excess monies awarded
by the arbitrator would be deposited in an interestbearing account and disbursed in accordance
with a declaratory relief action.


Shortly thereafter, appellant confirmed she had received notice of the settlement agreement, but
made no effort to participate in the arbitration or object to the terms of the agreement. Instead,
appellant clarified that she did not intend to waive any interest in the settlement funds.


The arbitration commenced in July 1996, with the Stoniches represented by the law offices of
Pillsbury, Levinson & Mills. The arbitrator determined that the insurance payments for the fire loss
were inadequate, and ordered respondent to pay an additional $382,604 in policy proceeds plus
$167,812 in prejudgment interest. Under the terms of the settlement agreement, the total amount
of the award was reduced to $532,604. Appellant was notified of this award on October 28, 1996.


On January 31, 1997, Pillsbury, Levinson & Mills instituted an action to force the Stoniches to
allocate a certain amount of the settlement funds to *1295  cover attorney fees. When respondent
was named as a cross-defendant, it filed a cross-complaint in interpleader, and deposited the
settlement funds with the clerk of the court. Appellant filed this cross-complaint against respondent
on May 1, 1998, contending that the manner in which it negotiated the settlement agreement gave
rise to a cause of action for civil conspiracy and bad faith.


On August 27, 1998, respondent filed a motion for summary judgment, contending that appellant's
cross-complaint was barred by the policy provision requiring claims to be filed within one year
of the loss or damage. 1  Appellant opposed the motion, arguing that her cross-complaint was not
subject to the time limitations set forth in the policy because it was not a complaint “on the policy.”
On October 30, 1998, the trial court concluded the cross-complaint was time-barred, and entered
a judgment in respondent's favor. This timely appeal followed.


1 Respondent also asserted the following contentions: (1) the first cause of action for
conspiracy should be dismissed because it was not an independently viable claim; (2) the
second cause of action should be dismissed because respondent's conduct did not constitute
bad faith as a matter of law; (3) the second cause of action should be dismissed because
appellant failed to demonstrate that she had been damaged by the settlement agreement as
a matter of law; and (4) the claim for punitive damages failed because it was not supported
by evidence of fraud, oppression or malice. Because we have concluded that the trial court
correctly dismissed the cross-complaint as time-barred, we need not discuss the merits of
these alternative contentions.


III. Discussion
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A. Standard of Review
(1) Summary judgment is proper only where “there is no triable issue as to any material fact
and ... the moving party is entitled to ... judgment as a matter of law.” (Code Civ. Proc., 2  §
437c, subd. (c).) We review de novo the trial court's award of summary judgment. (Jacobs v.
Universal Development Corp. (1997) 53 Cal.App.4th 692, 697 [62 Cal.Rptr.2d 446].) “ 'Inasmuch
as summary judgment is a drastic procedure and should be used with caution [citation], the moving
party's papers are strictly construed, while the opposing party's papers are liberally construed
[citations].' ” (Id. at pp. 697-698.) Additionally, any doubts regarding the propriety of awarding
summary judgment are resolved in favor of the party opposing summary judgment. (Ibid.) *1296


2 All further undesignated statutory references are to the Code of Civil Procedure.


B. Application of the One-year Statute of Limitations


1. Law
(2) “Under California law, all fire insurance policies must be on a standard form and, except for
specified exceptions, may not contain additions thereto. ([Ins. Code,] § 2070.) This standard form
provides that no suit or action for recovery of any claim shall be sustainable unless commenced
within 12 months after the 'inception of the loss.' ([Ins. Code,] § 2071.)” (Prudential-LMI Com.
Insurance v. Superior Court (1990) 51 Cal.3d 674, 682 [274 Cal.Rptr. 387, 798 P.2d 1230]
(Prudential).) The one-year statutory limitations period on insurance actions has “ 'long been
recognized as valid in California.' ” (Id. at p. 683, quoting C & H Foods Co. v. Hartford Ins. Co.
(1984) 163 Cal.App.3d 1055, 1064 [211 Cal.Rptr. 765].)


The Stoniches' insurance policy contained a limitation-of-suit provision consistent with section
2070 of the Insurance Code. It provided: “No action shall be brought unless there has been
compliance with the policy provisions ... and the action is started within one year after the
occurrence causing loss or damage.”


(3) Relying on Murphy v. Allstate Ins. Co. (1978) 83 Cal.App.3d 38 [147 Cal.Rptr. 565] (Murphy)
and Frazier v. Metropolitan Life Ins. Co. (1985) 169 Cal.App.3d 90 [214 Cal.Rptr. 883] (Frazier),
appellant contends the trial court erred when it concluded that her cross-complaint was barred by
the policy's one-year statute of limitations. She argues that the court should have applied the four-
year statute of limitations for breach of fiduciary duty (§ 343), or the two-year statute of limitations
for torts (§ 339, subd. 1), because the cross-complaint was not an action on the policy. We disagree.


In Murphy, supra, 83 Cal.App.3d at page 44, the plaintiffs brought an action against their insurance
company for fraud, conspiracy to defraud, bad faith and intentional infliction of emotional distress.
They claimed the insurer had wrongfully withheld payments for their fire loss, and caused
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additional damage to their home by using unqualified contractors to repair the property. The
complaint alleged that these unqualified contractors: (1) failed to cover the plaintiff's roof so that
the home and contents were further damaged by the elements; (2) performed the reconstruction so
poorly that others had to be employed to correct the work; (3) returned carpeting from the home
in damp, moldy and insect-infested condition; and (4) failed to return various items of personal
property and home furnishings, or returned them to the home in worse condition. (Id. at p. 42, fn. 1.)


Division Two of the Fourth District Court of Appeal concluded these claims were not barred by
the policy's one-year statute of limitations *1297  because they did not constitute an action on
the insurance policy. (Murphy, supra, 83 Cal.App.3d at p. 46.) The Murphy court explained, “For
the most part, the conduct complained of is alleged wrongful conduct of [the insurer] with respect
to the repair and restoration of the damaged property and the employment of persons to do that
work and the allegedly unjustified initiation and prosecution by [the insurer] of the interpleader
action with its attendant delay of several years in payment to plaintiffs of even those moneys
admittedly owing under the appraisal award. The damages sought are not for any loss covered
by the insurance policy but for damage to plaintiffs' home and personal property resulting from
the untimely and unworkmanlike efforts of the persons and firms [the insurer] either employed
or caused plaintiffs to employ, for the expenses incurred by plaintiffs in connection with the
interpleader action and the suit by [one of the contractors] against plaintiffs allegedly resulting
from [the insurer's] failure to make prompt payment, and for plaintiffs' emotional distress resulting
from all of the foregoing.” (Ibid.)


With regard to the plaintiff's tort claims based on breach of the duty of good faith and fair
dealing, the Murphy court rejected the insurer's contention that because the duty arises from the
insurance contract, such claims necessarily constituted an action on the policy. (Murphy, supra, 83
Cal.App.3d at pp. 48-49.) It opined that the insurer's tort duty to act fairly and in good faith “is not
strictly a contractual obligation” such as the requirements “mandated by the terms of the policy
itself—to defend, settle, or pay.” (Ibid.) Instead, it is a separate and distinct obligation “imposed
by law which governs a party to a contract in discharging its contractual responsibilities.” (Id. at
p. 48.)


The Murphy court explained, “there is a significant difference between 'arising out of the
contractual relationship' and 'on the policy.' In a broad sense, all of plaintiffs' alleged causes of
action may be said to 'arise out of the contractual relationship' but as we have seen, they are not
actions 'on the policy.' Much of the conduct complained of in the third and fourth causes of action
occurred long after the fire loss and related to the repair and restoration of plaintiffs' home and
personal property and the employment of persons and firms to do that work, the institution and
prosecution of the interpleader action. Here again, the damages claimed were not caused by any
risk insured against under the policy and were not recoverable under the policy.” (Murphy, supra,
83 Cal.App.3d at p. 49.)
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In Frazier, supra, 169 Cal.App.3d 90, the plaintiff brought an action against the company that
issued her husband's life insurance policy, alleging its refusal to pay her an accidental death benefit
violated the covenant of *1298  good faith and fair dealing. The plaintiff filed a timely claim on
the policy on or before the deadline, June 11, 1975; however, the insurance company determined
her claim was based on a suicide, and denied it on February 24, 1976. (Id. at p. 103.) The complaint
was filed two years and 24 days later, on March 20, 1978. (Ibid.)


Division Five of the Second District Court of Appeal concluded that the bad faith action was not
barred by the two years and 90 days statute of limitations set forth in the insurance policy because
the policy's statute of limitations did not commence to run until February 24, 1976, when the
insurance company denied her claim. The court reasoned: “Suppose [the insurer] had written to
[the plaintiff] on February 24, 1976, an equivocal letter stating that they were still in doubt whether
her husband's death was caused by suicide but that they would make further efforts to run down
evidence. Suppose [the insurer] then should make further efforts and uncover no new significant
evidence, yet wait until February 24, 1977, or February 24, 1978, before writing to [the plaintiff]
the same letter actually sent on that date—could [the insurer] still urge that an action would still
have to be filed no later than June 11, 1977? [¶] As the above example demonstrates, and as found
by the trial judge, [the plaintiff's] action does not commence until [the insurer] denies her claim on
the ground of suicide. Prior to such time [the plaintiff] has a right (so far as the policy limitation is
concerned) to sit back and wait until denial of claim before urging bad faith. Because it is not until
[the insurer] actually denies the claim on the ground of suicide that [she] can actually ascertain
whether or not [it] has acted in bad faith. So long as [the insurer] continues to tell [the plaintiff]
they are trying to uncover new evidence, they have not committed an ultimate act of bad faith,
and [the plaintiff] has a right to rely upon their assurances.” (Frazier, supra, 169 Cal.App.3d at
pp. 103-104.) Relying on Murphy, supra, 83 Cal.App.3d 38, the court alternatively concluded that
the action was exempt from the policy's statute of limitations “based upon the hybrid contractual
nature of the implied convenant of good faith and fair dealing.” (Frazier, supra, 169 Cal.App.3d
at p. 104.)


Subsequent cases have construed the holdings set forth in Murphy and Frazier narrowly, and
limited the application of the Murphy and Frazier exemption to their specific facts. (Velasquez
v. Truck Ins. Exchange (1991) 1 Cal.App.4th 712, 720-721 [5 Cal.Rptr.2d 1] (Velasquez). The
Velasquez court provided this insightful analysis of the law's evolution in this area: “[C]ourts
[following Murphy and Frazier have] declined to extend a blanket exemption from policy
limitations clauses where the gravamen of the bad faith action pertained to the insurer's handling
of the initial claim for loss. [¶] In Lawrence v. Western Mutual Ins. Co. [(1988)] 204 Cal.App.3d
565 *1299  [251 Cal.Rptr. 319], a homeowner brought a bad faith action based on the denial of
his claim under a homeowner's policy for damages due to earth subsidence. The claim had been
denied for a number of reasons including the insurer's assertion that the damage existed prior to the
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date of coverage, that the claim had been presented after the homeowner had repaired the damage,
precluding investigation by the insured, and on grounds of timeliness. (Id. at p. 570.) The insurer
successfully moved for summary judgment under the policy's limitations clause. The Court of
Appeal affirmed.


“The court rejected the argument that the action was not on the policy, and therefore not subject to
the limitations clause. 'Lawrence's allegation of tortious bad faith relates to the complete denial of
the claim on the underlying policy. In both Murphy and Frazier, a subsequent event occurred after
the initial policy coverage was triggered which was the basis for the [bad faith] cause of action. The
subsequent event related to the policy, but either was not a claim directly on the policy (Murphy) or
was a claim which arose after the insurer paid on the policy but did so not to the satisfaction of the
beneficiary of the policy (Frazier). Here, Lawrence's cause of action for bad faith in purportedly
misrepresenting the scope of coverage in the policy is fundamentally a claim on the policy and is
thus time barred.' (Lawrence v. Western Mutual Ins. Co., supra, 204 Cal.App.3d at p. 575.)


“Likewise, Abari v. State Farm Fire & Casualty Co. [(1988)] 205 Cal.App.3d 530 [252 Cal.Rptr.
565], also involved a bad faith action brought after denial of a claim for subsidence damage to the
insured's property. The insurer's demurrer was sustained on grounds of the limitations clause, and
the ensuing judgment affirmed on appeal. In Abari, too, the appellate court rejected the insured's
reliance on Murphy because Murphy involved 'wrongful conduct by the insurer subsequent to their
fire loss ....' (Abari v. State Farm Fire & Casualty Co., supra, [205 Cal.App.3d] at p. 536.) By
contrast, in Abari, the fact that the insured sought the policy benefits plus interest revealed that
the action was 'a transparent attempt to recover on the policy' and was time barred. (Ibid., italics
omitted.)


“The Lawrence and Abari decisions evince a trend by the appellate courts to limit the exemption
from the limitations clause set forth in Murphy and Frazier to the facts of those cases. [Citations.]
That exemption applies only where the events constituting bad faith occur after initial policy
coverage. Where denial of the claim in the first instance is the alleged bad faith and the
insured seeks policy benefits, the bad faith action is on the policy and the limitations provision
applies.” (Velasquez, supra, 1 Cal.App.4th at p. 721.)


Based on this review of the case law, the Velasquez court concluded that a bad faith action alleging
the insurer had wrongfully denied a fire loss claim *1300  for nonpayment of the premiums was
governed by the policy's statute of limitations. (Velasquez, supra, 1 Cal.App.4th at p. 722.) The
court reasoned: “A bad faith action based on denial of a claim in the underlying policy is an action
on the policy. [Citation.] Among the damages sought by appellants are the policy benefits plus
interest, revealing that their action, like the insured's in Abari, is an 'attempt to recover on the
policy ....' (Abari v. State Farm Fire & Casualty Co., supra, 205 Cal.App.3d at p. 536, italics
omitted.) It is true that appellants seek additional damages as well. Such damages, however,
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relate solely to their allegations of denial of their claim and wrongful cancellation and not to any
additional acts by [the insurer]. The two claims are inextricably bound. None of the actions alleged
by appellants as bad faith relate to events subsequent to initial policy coverage so as to convert their
action from one on the policy to one which is not.” (Velasquez, supra, 1 Cal.App.4th at p. 722.)


In Prieto v. State Farm Fire & Casualty Co. (1990) 225 Cal.App.3d 1188 [275 Cal.Rptr. 362]
(Prieto), Division Two of the Second District Court of Appeal soundly rejected the suggestion in
Frazier and Murphy that the “hybrid” nature of claims under the covenant of good faith and fair
dealing makes them exempt from the policy's statute of limitations. The Prieto court explained,
“We recognize that the obligation to pay benefits due under the policy also constitutes a component
of the duty of good faith and fair dealing imposed by law upon insurers. (Murphy, supra, 83
Cal.App.3d at pp. 48-49, quoting Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566 [108 Cal.Rptr.
480, 510 P.2d 1032].) But we find neither reason nor authority to signify that a plaintiff's election
to seek redress under the implied covenant rather than the express contract should nullify the
legislatively prescribed limitation for actions that are 'on the policy' because grounded in a failure
to pay benefits that are due under the policy and indeed constitute its very reason for being.


“Our conclusion that [Insurance Code] section 2071 applies to plaintiffs' bad faith and related
causes of action appears confirmed by the Supreme Court's recent decision concerning the statute,
Prudential-LMI Commercial Insurance v. Superior Court[, supra,] 51 Cal.3d 674 ... (Prudential).
In Prudential the court held that inception of the loss under section 2071 occurs only when
appreciable damage appears, sufficient to inform a reasonable insured 'that his notification duty
under the policy has been triggered.' (51 Cal.3d at p. 687.) In a further effort to import realistic
flexibility into the statute, the court also held that the one-year period must be equitably tolled
'from the time an insured gives notice of the damage to his insurer, pursuant to applicable policy
notice provisions, until coverage is denied.' (Id. at p. 693.) But in the course of according insureds
both of these favorable rules, the court specifically endorsed the decisions in Lawrence and Abari,
supra, *1301  including the latter's holding that section 2071 applied to the bad faith claim there
asserted. (Id. at pp. 685-686, 692.) While implying that some bad faith suits might survive the
limitation, the court cited and quoted Abari to the effect that '[the] rule that one-year suit provision
does not apply to bad faith suits [is] inapplicable when insured's bad faith action is a ”transparent
attempt to recover on the policy, notwithstanding his failure to commence suit within one year of
accrual “ ....' (Id. at p. 692.)” (Prieto, supra, 225 Cal.App.3d at p. 1195, original italics; see also
Bank of America Nat. Trust v. Allstate Ins. Co. (1998) 29 F.Supp.2d 1129, 1134 [finding that the
Prieto court's view that “the statute of limitations on the policy applies to all 'bad faith' actions”
correctly states California law].)


To the extent that Murphy and Frazier stand for the proposition that an insured may avoid the
policy's statute of limitations by simply recasting contractual claims as claims sounding in tort, we
agree with the Prieto court that Murphy and Frazier were wrongly decided. (Prieto, supra, 225
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Cal.App.3d at p. 1195.) Regardless of whether the insured elects to file a complaint alleging solely
tort claims, we hold that an action seeking damages recoverable under the policy for a risk insured
under the policy is merely a “transparent attempt to recover on the policy.” (Abari v. State Farm
Fire & Casualty Co., supra, 205 Cal.App.3d 530, 536 (Abari) cited with approval in Prudential,
supra, 51 Cal.3d at p. 692, original italics.) As such, it is subject to the policy's statute of limitations.


The question remains whether other portions of the Frazier and Murphy courts' analysis have
any continuing vitality. In answering this question, we join the majority of courts which have
considered this issue, and conclude that Frazier and Murphy should be narrowly construed and
limited to their own unique facts. 3


3 In so doing, we note that two opinions broadly construing the Murphy/Frazier exemption
have been depublished by the Supreme Court. (Umann v. Excess Ins. Co.* (Cal.App.);
Associates Nat. Mortgage Corp. v. Farmers Ins. Exchange (Cal.App.).)
*Reporter's Note: Opinion A029996 deleted upon direction of Supreme Court by order dated
July 2, 1987.
Reporter's Note: Opinion B042021 deleted upon direction of Supreme Court by order dated
April 26, 1990.


As stated previously, the Frazier court's reliance on the hybrid nature of bad faith actions in
reaching its result has been thoroughly discredited by subsequent courts. (Ante, at pp. 1299-1301.)
However, the Frazier court also determined that the insured's action was not time-barred because
the policy's statute of limitations was equitably tolled until the insurer denied coverage under the
policy. The court concluded “Prior to such time [the plaintiff] has a right (so far as the policy
limitation is concerned) to sit back *1302  and wait until denial of claim before urging bad faith.
Because it is not until [the insurer] actually denies the claim on the ground of suicide that [the
plaintiff] can actually ascertain whether or not [it] has acted in bad faith.” (Frazier, supra, 169
Cal.App.3d at p. 103.)


Our Supreme Court has endorsed the Frazier court's view that principles of equitable tolling
require the policy's one-year statute of limitations to be tolled from the time the insured timely
files a claim until the insurer gives notice that it is denying coverage. (Prudential, supra, 51 Cal.3d
674.) Thus, the portion of the Frazier analysis pertaining to equitable tolling appears to remain
authoritative.


In Murphy, the court also relied on considerations other than the tortious nature of the insured's
action in order to conclude that it fell outside the policy. The Murphy court focused on the nature
of the damages sought by the insured. It noted that the complaint was seeking damages attributable
to the insurer's retention of unqualified workers to repair the residence after the initial fire loss.
(Murphy, supra, 83 Cal.App.3d at p. 49.) Thus, the insured in Murphy suffered a loss over and
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above the original loss that triggered the policy provisions. In essence, this was a “second loss
because of the contractors' shoddy work.” (Campanelli v. Allstate Ins. Co. (C.D.Cal. 2000) 85
F.Supp.2d 980, 985.) Because these damages “were not caused by any risk insured against under
the policy and were not recoverable under the policy,” the Murphy court concluded that the
insured's action was not an action on the policy. (Murphy, supra, 83 Cal.App.3d at p. 49.) In
keeping with the “trend” of narrowly construing Murphy (CBS Broadcasting Inc. v. Fireman's
Fund Ins. Co. (1999) 70 Cal.App.4th 1075, 1086 [83 Cal.Rptr.2d 197]), we conclude Murphy
remains compelling only to the extent that it sets forth a narrow exemption for actions in which
the insured seeks damages that are not recoverable under the policy, stemming from conduct by
the insurer which results in the uncovered damages.


2. Analysis
Here, appellant's cross-complaint includes causes of action for civil conspiracy and insurance
bad faith based on respondent's participation in the June 10, 1996 arbitration agreement. The
conspiracy claim alleges respondent agreed with others to pay the Stoniches $200,000 after the
arbitration “with the express purpose of insulating said funds from the claims of parties who held
security interest or mortgages on the insured property and were named as loss payees on the
insurance policy or had any interests in or claim to the insurance proceeds.”


The bad faith claim alleged respondent “was aware that the Stoniches were not entitled to any sum
from the insurance proceeds because of other *1303  loss payees under the insurance policy[,]
yet [respondent] with the purpose of minimizing its costs agreed to and did proceed to arbitration
solely with the Stoniches in violation of [respondent's] duty of good faith and fair dealing with
regard to the insurance policy and the loss payees who were express beneficiaries of the contract as
additional insureds. [Respondent] thereby deprived said insured of benefits pursuant to the policy
without proper cause and derogated [appellant's] rights under the policy.”


Our review of the allegations of appellant's cross-complaint reveals that the crux of her action
is her claim that the arbitration agreement was structured so that she was denied payment of
insurance proceeds allegedly due to her under the policy. Because the cross-complaint sought
damages recoverable under the policy for a risk insured under the policy, we agree with the trial
court that the cross-complaint is an action under the policy.


Appellant's citations to Murphy and Frazier are unavailing. As previously discussed, the limited
exemption set forth in Murphy does not apply because appellant primarily seeks to recover
benefits allegedly owed to her under the policy stemming from the initial loss that triggered
the insurance coverage. (Ante, at pp. 1302-1303.) We acknowledge that, as a collateral matter,
appellant seeks punitive damages based on the allegedly fraudulent, oppressive, or malicious
nature of respondent's act of depriving her of these policy benefits. However, the mere fact
that appellant's causes of action sound in tort, thereby entitling her to seek punitive damages,
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is insufficient to transform her action into an action outside of the policy. (Velasquez, supra, 1
Cal.App.4th at pp. 719-722.)


Frazier also provides no support for appellant's claim. In our view, the only portion of Frazier
with any precedential value is the court's analysis of the principles of equitable tolling. However,
in this case, regardless of whether we conclude that the one-year statute of limitations should be
equitably tolled so that it is calculated from the date respondent allegedly committed insurance
bad faith by entering into the June 7, 1996 settlement agreement, appellant's May 1, 1998 cross-
complaint is still untimely.


Finally, we reject appellant's contention that she is exempt from the policy's statute of limitations
because the alleged bad faith occurred after the insurer determined the fire was a covered
loss. While it has been emphasized that, “[The Murphy/Frazier] exemption applies only where
the events constituting bad faith occur after initial policy coverage” (CBS Broadcasting Inc.
v. Fireman's Fund Ins. Co., supra, 70 Cal.App.4th 1075, 1086), the existence of a subsequent
triggering event alone is insufficient to demonstrate that an action should fall within the extremely
narrow exemption set forth in *1304  Murphy and Frazier. Where, as here, the only damage
caused by the subsequent triggering event is the failure to receive benefits the plaintiff believes
are owing under the policy, the action does not fall within the exemption because it is nothing
more than a “transparent attempt to recover on the policy, notwithstanding [the plaintiff's] failure
to commence suit within one year of accrual.” (Abari, supra, 205 Cal.App.3d at p. 536, original
italics.) Thus, we conclude that the trial court properly awarded summary judgment to respondent
after determining that appellant's cross-complaint was an action on the policy that was barred by
the one-year statute of limitations.


IV.


Disposition
The judgment of the trial court is affirmed.


Kline, P. J., and Lambden, J., concurred.
On June 8, 2000, the opinion was modified to read as printed above. *1305


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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PROCEEDINGS: PLAINTIFFS' MOTION FOR PARTIAL SUMMARY
JUDGMENT ON DEFENDANTS' FIRST AFFIRMATIVE DEFENSE [18];


DEFENDANTS FEDERAL INSURANCE COMPANY AND CHUBB
INA HOLDINGS, INC., AS SUCCESSOR-IN-INTEREST TO THE


CHUBB CORPORATION MOTION FOR SUMMARY JUDGMENT [19]


GEORGE H. WU, UNITED STATES DISTRICT JUDGE


*1  Court hears oral argument. The Tentative circulated and attached hereto, is adopted as the
Court's Final Ruling. The Court DENIES Plaintiffs' Motion for Partial Summary Judgment and
GRANTS Defendants' Motion for Summary Judgment. The Court will dismiss this action with
prejudice. Order to issue.


Tentative Rulings on: (1) Plaintiffs' Motion for Partial Summary Judgment and (2) Defendants'
Motion for Summary Judgment, or in the Alternative, Partial Summary Judgment


I. Background
Jacqueline Keller and Phillip Yaney (“Plaintiffs”) sue Federal Insurance Company (“Federal
Insurance”), Chubb INA Holdings, Inc. (“Chubb INA”) 1 , and Chubb Ltd. (collectively,
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“Defendants”) for six causes of action, including (1) breach of insurance contract; (2) tortious
breach of the covenant of good faith and fair dealing; (3) tortious interference with insurance
contract; (4) violation of California Business & Professions Code § 17200; (5) negligence; and (6)
declaratory relief. See generally First Am. Compl. (“FAC”), Docket No. 1-1.


1 Chubb INA Holdings, Inc., was erroneously sued as “Chubb Corporation.” See Notice of
Removal at 2, Docket No. 1.


Plaintiffs allege that Federal Insurance was formerly a wholly-owned subsidiary of Chubb INA
and is presently a wholly-owned subsidiary of Chubb Ltd. Id. ¶ 4. Plaintiffs allege that Chubb Ltd.
is the successor in interest to Chubb INA. Id. ¶ 5.


Prior to April 1, 2010, Plaintiffs allege that they entered into an insurance contract with Federal
Insurance that was sold and marketed as the “Chubb Masterpiece Deluxe House All-Risk Insurance
Policy” (the “Policy”). Id. ¶ 16. The Policy was purchased in order to insure and indemnify
Plaintiffs for all risks of damage and loss to their personal residence located at 9911 Anthony Place,
Beverly Hills, California 90210 (the “Residence”). Id. ¶ 19.


In or around November 2012, the Residence was damaged as a result of a sewer back-up that
caused waste to flow into the Residence. Id. ¶ 21. Plaintiffs allege that they notified Defendants of
the loss and filed a claim (the “Claim”) for benefits under the Policy, but do not specify a date. Id.
Defendants' conducted an initial inspection through their designated representative, John Belton
(“Belton”), along with Plaintiffs' consultant, Daniel J. Fera (“Fera”). Id. ¶ 36(a). 2  Based on the
initial inspection, Belton provided an estimate to repair the damages and indicated that the damage
was a common loss that was covered under the Policy. Id.


2 Belton conducted his inspection on September 17, 2014. See Exhibit 2 to Plaintiff's Request
for Judicial Notice, Docket No. 17.


Plaintiffs allege that the initial inspection was followed by a long period of inaction by Defendants;
as a result, Plaintiffs contacted Defendants' claims department to inquire about the status of the
Claim. Id. ¶ 36(b). The claims department allegedly apologized and informed Plaintiffs that, as
long as the claim did not exceed $300,000, it would be settled within 48 hours. Id.


*2  Sometime thereafter, Defendants conducted a second inspection of the Residence through
a new representative, Charles Talan (“Talan”), who represented that he was an “expert flooring
consultant.” Id. ¶ 36(d). On or around December 23, 2014, Talan met Fera at the Residence to
conduct the inspection, and thereafter issued a written report which allegedly contained false and
inaccurate information, including that the damage to the Residence's hardwood flooring was the
result of faulty installation because the flooring had been installed over soaked subflooring after
the sewage backup. Id. Fera allegedly refuted the content of Talan's findings in writing. Id. ¶ 36(e).
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On January 13, 2015, Defendants issued a letter denying coverage for the Claim and attaching a
copy of Talan's report; the letter justified Defendants' refusal to pay the Claim on the basis of the
alleged false information in Talan's report. Id. ¶ 36(f). In the letter, Defendants asserted that the
Claim was subject to an exclusion in the Policy for faulty planning, construction or maintenance.
Id. ¶ 36(g). In addition, Defendants stated that an alternative ground for denial was Plaintiffs'
significant delay in reporting the Claim. Id. ¶ 36(h).


Plaintiffs allege that after receiving the January 13, 2015 letter, they formally requested that
Defendants reconsider the Claim due to the misrepresentations in Talan's report. Id. ¶ 36(j). In
or around February 2015, Defendants reopened the Claim and allegedly indicated that Plaintiffs
would have time to file a lawsuit when the investigation was complete. Id.


Thereafter, Defendants conducted an additional investigation of the Claim using a new
representative, Willie Mack (“Mack”). Id. ¶ 36(k). Mack performed a third inspection of the
Residence and allegedly informed Plaintiffs that a sewage back up is a common and covered
loss under the Policy. Id. ¶ 36(l). Plaintiffs allege that they were thereafter contacted by Chubb's
attorney, Jeffrey Gesell (“Gesell”), who informed them that he had been retained by Defendants as
insurance coverage counsel and would continue to investigate the Claim on behalf of Defendants.
Id. ¶ 36(m). Plaintiffs allege that Gesell's investigation took an additional 10 months, during which
time Gesell caused Plaintiffs to feel harassed. Id.¶ 36(n). Plaintiffs allege that at no point did
Defendants or Gesell inform Plaintiffs that the time in which they were required to commence
legal action on the Claim had expired. Id. ¶ 36(o).


On December 1, 2015, Plaintiffs received a second denial letter asserting, for the first time,
that the Claim was time-barred under the Policy's “Legal Action Against Us” clause. Id. ¶ 45.
Plaintiffs allege that Defendants' attempt to avoid their obligation to pay the Claim constitutes
material misrepresentations of the terms and conditions of the Policy and a breach of Defendants'
contractual obligations under the Policy. Id. ¶ 64.


Plaintiffs seek compensatory damages; punitive and exemplary damages; attorneys' fees and costs;
interest; injunctive relief; and declaratory relief. Id. at 59:1-61:5.


II. Legal Standard
Summary judgment is proper when the pleadings, the discovery and disclosed materials on file,
including any affidavits/declarations, show that “there is no genuine issue as to any material
fact and that the movant is entitled to judgment as a matter of law.” 3  Fed. R. Civ. P. 56; see
also Miranda v. City of Cornelius, 429 F.3d 858, 860 n.1 (9th Cir. 2005). To satisfy its burden
at summary judgment, a moving party with the burden of persuasion must establish “beyond
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controversy every essential element of its [claim or defense].” S. Cal. Gas Co. v. City of Santa
Ana, 336 F.3d 885, 888 (9th Cir. 2003); William W. Schwarzer, et al., Cal. Prac. Guide Fed.
Civ. Proc. Before Trial (The Rutter Group 2016) § 14:126 at 14-45. By contrast, a moving party
without the burden of persuasion “must either produce evidence negating an essential element of
the nonmoving party's claim or defense or show that the nonmoving party does not have enough
evidence of an essential element to carry its ultimate burden of persuasion at trial.” Nissan Fire &
Marine Ins. Co., Ltd. v. Fritz Cos., Inc., 210 F.3d 1099, 1102 (9th Cir. 2000).


*3  If the party moving for summary judgment meets its initial burden of
identifying for the court the portions of the materials on file that it believes
demonstrate the absence of any genuine issue of material fact, the nonmoving
party may not rely on the mere allegations in the pleadings in order to preclude
summary judgment[, but instead] must set forth, by affidavit or as otherwise
provided in Rule 56, specific facts showing that there is a genuine issue for trial.


T.W. Elec. Serv., Inc., v. Pac. Elec. Contractors Ass'n, 809 F.2d 626, 630 (9th Cir. 1987) (internal
citations and quotation marks omitted, emphasis in original) (citing, among other cases, Celotex
Corp. v. Catrett, 477 U.S. 317 (1986)). “A non-movant's bald assertions or a mere scintilla of
evidence in his favor are both insufficient to withstand summary judgment.” See FTC v. Stefanchik,
559 F.3d 924, 929 (9th Cir. 2009). In addition, the evidence presented by the parties must be
admissible. See Fed. R. Civ. P. 56(e); see also Pelletier v. Fed. Home Loan Bank of S.F., 968
F.2d 865, 872 (9th Cir. 1992) (to survive summary judgment, the non-movant party “ordinarily
must furnish affidavits containing admissible evidence tending to show the existence of a genuine
dispute of material fact”). Conclusory, speculative testimony in affidavits and moving papers is
insufficient to raise genuine issues of fact and defeat summary judgment. See Thornhill Publ'g Co.,
Inc. v. GTE Corp., 594 F.2d 730, 738 (9th Cir. 1979). With that said, courts do not make credibility
determinations or weigh conflicting evidence at the summary judgment stage, and must view all
evidence and draw all inferences in the light most favorable to the non-moving party. See T.W.
Elec., 809 F.2d at 630-31 (citing Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S.
574 (1986)); see also Motley v. Parks, 432 F.3d 1072, 1075, n.1 (9th Cir. 2005) (en banc).


3 Under Federal Rule of Civil Procedure 56, the same legal standard applies to motions for
partial summary judgment and ordinary motions for summary judgment. See Fed. R. Civ. P.
56(a): see also California v. Campbell, 138 F.3d 772, 780 (9th Cir. 1998); Barnes v. Cnty.
of Placer, 654 F.Supp.2d 1066, 1070 (E.D. Cal. 2009), aff'd, 386 Fed.Appx. 633 (9th Cir.
2010) (“A motion for partial summary judgment is resolved under the same standard as a
motion for summary judgment.”).
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III. Undisputed Facts 4


4 Because the Statements of Genuine Issues and Undisputed Facts submitted in connection
with each parties' MSJ involve the same events and are almost entirely repetitive of each
other, the Court summarizes them together. The Court derives the facts delineated in this
section from Defendants' Response to the Statement of Genuine Disputes in Support of
Defendants' Motion for Summary Judgment (“DRGSD”), Docket No. 26-2, and Plaintiffs'
Response to the Statement of Genuine Disputes in Support of Plaintiffs' Motion for Partial
Summary Judgment (“PRGSD”), Docket No. 27-1.


Some of the underlying “undisputed” facts cited herein have been challenged in part by
Plaintiffs or Defendants. However, the Court has reviewed all of the parties' disputes
and has included in this summary only facts that are supported by the cited evidence,
altering the proffered facts if necessary to accurately reflect the proffered evidence. To
the extent that the cited “undisputed” facts have been purportedly challenged, the Court
finds that the stated disputes: (1) fail to actually controvert the proffered undisputed fact,
(2) dispute the fact on grounds not germane to the discussion delineated below, and/or (3)
fail to cite admissible evidence in support of the disputing party's position and therefore
fail to establish that the dispute actually exists. As such, the Court treats such facts as
undisputed. Any proffered facts not included in this Tentative Ruling: (1) were found to
be duplicative of other facts set forth herein, (2) were improper opinions or conclusions
rather than facts, (3) were unsupported by admissible evidence, and/or (4) were deemed
extraneous or irrelevant to the Court's present analysis.


A. The Policy
*4  Federal Insurance issued Masterpiece Policy No. 13578360-01 (the “Policy”) to Plaintiffs with
a Policy period of April 1, 2012 to April 1, 2013. DRGSD ¶ 2; PRGSD ¶¶ 1, 44; see also Pl.'s RJN
Ex. 1, Docket No. 17 at page 7 (the Policy). 5  The Policy provides homeowner's insurance coverage
for Plaintiffs' residential home located at 9911 Anthony Place, Beverly Hills, California 90210
(the “Residence”). DRGSD ¶¶ 1-2. The Policy provides “coverage against all risk of physical
loss to [the Residence] unless stated otherwise or an exclusion applies.” PRGSD ¶ 45; Pl.'s RJN
Ex. 1 at FIC0034. One of the exclusions in the Policy is titled “Faulty planning, construction, or
maintenance,” and excludes coverage for “any loss caused by the faulty acts, errors, or omissions
of you or any other person in planning, construction, or maintenance.” See Pl.'s RJN Ex. 1 at
FIC0045.


5 In connection with their MSJ, Plaintiffs have submitted a Request for Judicial Notice of 14
documents. See Pl.'s RJN, Docket No. 17. The first three documents consist of the Policy, one
of Defendants' inspection reports for the Residence, and the December 1, 2015 denial letter.
See Pl.'s RJN Exs. 1-3. All of these documents were produced in this case, and it is therefore
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unclear why Plaintiffs did not submit them as exhibits to the MSJ. In any event, there is
no reason the Court would need to take judicial notice of them. The remaining documents
consist of public court documents and decisions, see Pl.'s RJN Exs. 4-14, which are proper
subjects of judicial notice. See Lee v. City of L.A., 250 F.3d 668, 689 (9th Cir. 2001) (matters
of public record are proper subject of judicial opinion).


The Policy contains a section titled “Your duties after loss,” which provides certain conditions
an insured must comply with in order to obtain coverage for a loss and delineates the following
conditions relevant to the instant action:


If you have a loss this policy may cover, you must perform these duties:


Notification. You must notify us or your agent without unnecessary delay of your loss.


....


Proof of Loss. You must submit to us, within 60 days after we request, your signed, sworn,
proof of loss providing all information and documentation we request such as the cause of loss,
inventories, receipts, repair estimates and other similar records.


PRGSD ¶¶ 9, 46; Pl.'s RJN Ex. 1 at FIC0077.


In addition, the Policy contains a “Special Conditions” section, which includes the following Legal
Action Against Us clause (the “LAAC Clause”):


Legal Action Against Us. You agree not to bring legal action against us unless
you have first complied with all conditions of this policy. For property, you also
agree to bring any action against us within one year after a loss occurs, but not
until 30 days after proof of loss has been submitted to us and the amount of loss
has been determined.


PRGSD ¶¶ 8, 47; Pl.'s RJN Ex. 1 at FIC0078.


B. The Incident
In July 2012, Plaintiffs' contractor, the Garai Group, commenced remodeling work on the first floor
of the Residence. DRGSD ¶ 3. The work included the installation of new hardwood flooring on
the first floor, which previously contained both carpeting and hardwood flooring. Id. In or around
November 2012, after the hardwood floors were complete, the Residence suffered water damage
and contamination when the downstairs bathroom backed up and flooded causing human waste



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001385224&pubNum=0000506&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_506_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_689 





Keller v. Federal Insurance Company, Not Reported in Fed. Supp. (2017)
2017 WL 603181


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 7


and water to flow into the Residence. PRGSD ¶ 35; DRGSD ¶ 4. When the flooding occurred, the
Garai Group notified Plaintiffs and attempted to dry out the affected areas. DRGSD ¶ 5.


In or around November or December 2012, Plaintiffs began noticing warping or “cupping” of
portions of the hardwood floors. Id. ¶ 6. The Garai Group undertook efforts to address the cupping
with the permission of Plaintiffs. Id. The Garai Group completed its remediation work, including
the sanding and refinishing of the affected hardwood floors and replacement of certain floor boards.
Id. ¶ 7.


*5  In early 2013, Plaintiffs again observed cupping in portions of the hardwood floors. Id. ¶ 8. The
Garai Group advised Plaintiffs that it would take six months to acclimate and suggested that the
issue would resolve itself over time. Id. ¶ 9. However, by June or July 2013, Plaintiffs determined
that the cupping had not subsided and that the remediation work performed by the Garai Group
had not resolved the issue. Id. ¶ 10.


Plaintiffs hired Daniel J. Fera (“Fera”) as a construction consultant to assist with the ongoing
remodel of the Residence, including remediation of the cupping of the hardwood floors. Id. ¶ 11.


On or around September 12, 2014, Plaintiffs gave notice of the damage to Federal Insurance and
made a claim for insurance benefits (the “Claim”) to restore the Residence to pre-loss conditions.
Id. Federal Insurance received notice of the Claim on September 15, 2014. DRGSD ¶ 12; PRGSD
¶ 36.


After receiving notice of the Claim, Federal Insurance retained an independent adjuster, John
Belton (“Belton”), to evaluate the Claim. DRGSD ¶ 54; PRGSD ¶ 37. On or around September 17,
2014, Belton met Fera at the Residence in order to conduct an inspection of the water damage and
contamination. DGRSD ¶ 54. Belton subsequently wrote an estimate for the repair of the damage,
and orally informed Fera that the nature and extent of the loss suffered by Plaintiffs in connection
with the Claim “was a common loss, and a covered loss, and would be submitted to Defendants
as such.” DGRSD ¶ 56.


On September 18, 2014, Belton issued an inspection report, which contained the following
disclaimer at the outset:


Important! Please Read First


This estimate is not an admission of liability or coverage under the insurance policy. The
estimate is being submitted to the insurance company as part of an overall investigation into
this claim. The insurance company will make the final determination on covered damages and
liability.
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This is an estimate of damage only and not an offer of settlement.... Your policy may contain
terms or conditions which may impact this appraisal. Pending approval, neither the insurer nor
its representatives assumes responsibility for the repairs.


Id. ¶ 39; Pl.'s RJN Ex. 2.


On October 8, 2014, Federal Insurance sent a letter to Plaintiffs acknowledging the September 15,
2014 Notice of Claim and stating that it would investigate the Claim. DRGSD ¶ 13; PRGSD ¶ 39;
Mack Decl. Ex. B. The letter further stated:


As we understand it, you have submitted a claim for water damage potentially
caused by a toilet overflow approximately two years ago. As this claim was
reported late, there is a concern that policy exclusions and limitations may apply
to part or all of the loss claimed.


Id.


On or around December 15, 2014, Fera was contacted by another representative of Defendants, Mr.
Goodwin, who asked Fera to describe the scope of Plaintiffs' damages and informed Fera that “as
long as the claim did not exceed $300,000, it would be settled within less than 48 hours.” DRGSD
¶ 57. After Plaintiffs did not hear back from Mr. Goodwin, Fera joined Plaintiffs on a phone call to
Defendants' representative, Mr. Cambron (“Cambron”), who represented that he would take over
handling of the Claim. Id. ¶¶ 58-59.


On or around December 23, 2014, Fera met with another adjuster provided by Defendants, Charles
Talan (“Talan”), who conducted a second inspection of the Residence. Id. ¶ 60. After Talan's
inspection, Cambron informed Fera that Defendants were denying the Claim based on Talan's
findings. Id. ¶ 61. Fera immediately refuted the findings and informed Cambron that they were
false and inaccurate. Id. ¶ 61.


*6  On January 13, 2015, Federal Insurance issued a letter in which it denied coverage for the
Claim. DRGSD ¶¶ 14-16; PRGSD ¶ 40; Mack Decl. Ex. C at FIC0402. The denial letter indicated
that Federal Insurance's investigation had revealed that the damage to the hardwood flooring
was caused due to the installation practices utilized and was thereby excluded under the “Faulty
planning, construction, or maintenance” exclusion in the Policy. Id. In addition, the letter stated
that “there was a significant delay in the reporting of the claim which does not meet the conditions
of the policy.” Id. Finally, the letter also stated:
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Per your insurance contract with us, you agree not to bring legal action against us unless you
have first complied with all conditions of the policy. You also agree to bring any action against
us within one year after the date on which the direct physical loss or damage occurred.


We must also notify you that under California Department of Insurance Regulations—2695.4(a)
an insurer is required to notify the insured of any time limits that may affect the insured's rights.
Pursuant to this regulation, we are hereby notifying you that the subject 12 month's period
began to run on October 15, 2012, the date of the inception of the loss. The period was tolled
commencing September 15, 2014, the date you notified us of the claims, and as of the date of this
letter signifying final resolution of the claims, the period now begins to run again. Therefore,
your claim to file any suit or action on this policy with regard to the subject of this claim expired
on February 7, 2014.


See Mack Decl. Ex. C at FIC0404.


After receiving the initial denial letter, Plaintiffs and Fera requested that Federal Insurance
reconsider its position, and Federal Insurance agreed to re-open the investigation. DRGSD ¶ 17;
PRGSD ¶ 41. Federal Insurance employed Jeffrey N. Gesell (“Gesell”) to serve as its coverage
counsel. DGRSD ¶ 17; PGRSD ¶¶ 33, 41; see also Gesell Decl. ¶ 3-4, Exs. 1-2, Docket No. 19-2.


On January 30, 2015, Fera provided a recorded statement regarding the Claim. DGRSD ¶ 65. On
or around February 15, 2015, Defendants sent Willie Mack (“Mack”) to conduct a third inspection
of the Residence. Id. ¶  66. During the inspection, Mack did not inform Plaintiffs that they had
failed to file a timely claim. Id. ¶  68. However, Mack did inform Plaintiffs that the sewage
backup was a “very common occurrence and definitely a covered loss.” Id. ¶  69. Mack repeated
this several times during the inspection. Id. ¶  70. Mack also informed Plaintiffs that they would
soon receive a letter from Defendants reflecting the results of his inspection and his findings and
recommendations regarding the approval of the Claim. Id. ¶  72.


Gesell conducted an Examination of Oath 6  for each Plaintiff in July 2015. DRGSD ¶ 33. During
his investigation of the Claim, Gesell did not advise Plaintiffs that “the time in which they
were obligated under the Policy to commence legal action against Defendants to obtain payment
on the Claim had expired.” Id. ¶  34. Gesell also informed Plaintiffs' attorney, Ellen Kaufman
(“Kaufman”), on at least two occasions that, after Gesell concluded his investigation, time would
remain for Plaintiffs to pursue their Claim and file suit against Defendants if needed. DRGSD ¶
41; see also Wolf Decl. ¶¶ 6-11, Docket No. 25-4.


6 The Policy requires the insured to “submit as often as [Federal Insurance] require[s]” to an
“examination under oath.” See Pl.'s RJN Ex. 1 at FIC0076.
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On December 1, 2015, Gesell issued a denial letter reiterating Federal Insurance's initial denial
of coverage for the Claim. See DRGSD ¶ 18; PRGSD ¶ 7; see also Pl.'s RJN Ex. 3. The letter
stated, in relevant part:


*7  Your claim involves warping or “cupping” of hardwood flooring panels following a water/
sewage backup event. For the reasons discussed herein, Federal has determined that the claimed
damages first manifested in December 2012 and that by June or July 2013 you were, moreover,
apprised that the condition had not been resolved despite the efforts of your remodeling
contractor, the Garai Group, who initially sanded the flooring panels and also replaced some of
the more severely warped or cupped panels. You nevertheless failed to give notice of your loss
to Federal until September 15, 2014—well over a year after you were aware of the conditions
that comprise your claim. Moreover, you delayed giving notice to Federal until September 15,
2014, despite the fact that you retained a construction consultant, Mr. Fera, in September 2013.
Mr. Fera reportedly assisted you in determining the cause and extent of the claimed flooring
condition and he further assisted you during the course of a mediation with the Garai Group,
which purportedly resulted in a settlement between you and the Garai Group. Nevertheless, you
delayed providing notice to Federal until a full year after Mr. Fera became involved and after
your reached a settlement with the Garai Group, pursuant to which you were paid an undisclosed
amount.


Accordingly, Federal has determined that your claim is barred by the one-year suit limitation
provision contained in the Policy and, for that reason, the Policy does not afford coverage for
the claimed loss. Moreover, notwithstanding the application of the suit limitation provision, it
further appears that your claim is also barred as a result of your late notice of the claim and
the resulting prejudice that inured to Federal. In addition, for the reasons discussed herein, your
claim is also excluded pursuant to the Policy's “Faulting planning, construction or maintenance”
exclusion. Lastly, any action on the Policy with regard to your claim has also been forfeited by
virtue of your settlement with the Garai Group, which impaired Federal's right of subrogation
against the Garai Group.


Id.


Defendants never made any request that Plaintiffs prepare and submit a signed, sworn proof of
loss concerning the Claim, and denied the Claim without determining the amount of Plaintiffs' loss
or receiving a sworn proof of loss from Plaintiffs. PRGSD ¶¶ 16; 19-20.


On December 10, 2015, Plaintiffs filed the instant action. Id. ¶ 21.


IV. Plaintiffs' Motion for Partial Summary Judgment as to Defendants' Fifth Affirmative
Defense
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Plaintiffs move for partial summary judgment as to Defendants' Fifth Affirmative Defense, which
asserts that the action is time-barred “in whole or in part, under the one-year suit limitation
contained in the [ ] Policy.” 7  See Answer ¶ 5, Docket No. 5. Plaintiffs contend that: (1) Defendants
are judicially estopped from raising this defense; (2) Defendants are collaterally estopped from
raising this defense; (3) the defense fails because the express language of the LAAU Clause
establishes that the action is not time-barred, or alternatively, is ambiguous and must be resolved
in Plaintiffs' favor; and (4) the defense fails because Defendants' characterization of the LAAU
Clause as a “one year strict limitation clause” renders the Defendants' promise of insurance
coverage under the Policy illusory. See generally Pl.'s MSJ.


7 Defendants indicate in their briefing that the “one-year suit limitation” refers to the portion
of the LAAU Clause bolded below:


You agree not to bring legal action against us unless you have first complied with all
conditions of this policy. For property, you also agree to bring any action against us
within one year after a loss occurs, but not until 30 days after proof of loss has been
submitted to us and the amount of loss has been determined.


See Pl.'s RJN Ex. 1 at FIC0078.


A. Whether Defendants Are Judicially Estopped from Raising the Defense
Plaintiffs claim that Defendants are judicially estopped from asserting that Plaintiffs' action is time-
barred because, in prior litigation, “Defendants have successfully asserted that the LAAU Clause
is a ‘no action’ clause that prohibits the commencement of any legal action against Defendants
until each of the Clause's express conditions precedent to the filing of such legal action have been
fully complied with and/or waived.” Pl.'s MSJ at 4:3-10. That claim fails.


*8  “Judicial estoppel is an equitable doctrine that precludes a party from gaining an advantage
by asserting one position, and then later seeking an advantage by taking a clearly inconsistent
position.” Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 782 (9th Cir. 2001) (citing Risetto
v. Plumbers & Steamfitters Local 343, 84 F.3d 597, 600-601 (9th Cir. 1996); Russell v. Rolfs, 893
F.2d 1033, 1037 (9th Cir. 1990)). In determining whether to apply the doctrine of judicial estoppel,


Several factors typically inform the decision.... First, a party's later position must
be clearly inconsistent with its earlier position. Second, courts regularly inquire
whether the party has succeeded in persuading a court to accept that party's
earlier position, so that judicial acceptance of an inconsistent position in a later
proceeding would create the perception that either the first or the second court
was misled. Absent success in a prior proceeding, a party's later inconsistent
position introduces no risk of inconsistent court determinations, and thus no
threat to judicial integrity. A third consideration is whether the party seeking to
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assert an inconsistent position would derive an unfair advantage or impose an
unfair detriment on the opposing party if not estopped.


Id. at 782-83 (internal quotation marks and citations omitted).


The Ninth Circuit has “restricted the application of judicial estoppel to cases where the court relied
on, or ‘accepted,’ the party's previous inconsistent position.” Id. at 783 (citing Interstate Fire &
Casualty Co. v. Underwriters at Lloyd's, London, 139 F.3d 1234, 1239 (9th Cir. 1998); Masayesva
v. Hale, 118 F.3d 1371, 1382 (9th Cir. 1997)). “The application of judicial estoppel is not limited
to bar the assertion of inconsistent positions in the same litigation, but is also appropriate to bar
litigants from making incompatible statements in two different cases.” Id. (citations omitted).


Plaintiffs assert that in Swaebe v. Federal Ins. Co., 374 Fed.Appx. 855, 856 (11th Cir. 2010),
Defendants successfully argued to the United States District Court for the Southern District of
Florida, 8  and subsequently to the United States Court of Appeals for the 11th Circuit, that an
insured had breached a near-identical LAAU Clause 9  by filing a suit against Federal Insurance
before the insured had complied with the policy's conditions. Id. at 4:16-5:12. In Swaebe, the
insured filed a claim prior to the expiration of the suit limitation clause, and Federal Insurance
twice requested that the insured file a signed sworn proof of loss, as required by the policy. See
374 Fed.Appx. at 857. However, instead of providing the sworn proof of loss, the insured filed a
lawsuit seeking to recover on the claim. Id. The Eleventh Circuit held that the insured had breached
the first provision of the LAAU Clause—which states “You agree not to bring legal action against
us unless you have first complied with all conditions of this policy”—by failing to provide the
required proof of loss before filing the lawsuit. Id. at 858. The Eleventh Circuit explained that
this provision was a “no action” provision in that it specified a condition precedent to recovery
—that is, the insured could not file a suit before complying with the conditions of the policy. Id.
However, at no point did the Eleventh Circuit address the suit limitation provision of the LAAU
Clause, which required that the insured “bring any action against us within five years after a loss
occurs, but not until 30 days after proof of loss has been filed and the amount of loss has been
determined.” Id. (emphasis added).


8 Plaintiffs have not provided the Court with the Southern District of Florida's decision, nor
has the Court located it on its own.


9 The LAAU Clause at issue in Swaebe provided for a five-year suit limitation period, rather
than a one-year suit limitation period.


*9  The Court would agree with Defendants that judicial estoppel does not apply here because
Swaebe did not address the suit limitation provision of the LAAU Clause, which is at issue in the
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instant action. See Def.'s Opp'n at 19:1-17. Indeed, in Swaebe, the insured had filed a claim within
the suit limitation period, so the second provision was not even at issue in that case. Thus, none of
the factors delineated in Hamilton apply, and judicial estoppel is not warranted.


B. Whether Defendants Are Collaterally Estopped from Raising the Defense
Plaintiffs next assert that Defendants' are collaterally estopped from “relitigating Swaebe's binding
adjudication that the LAAU Clause is a ‘no action clause’ which prohibits the premature
commencement of legal action.” See Pl.'s MSJ at 9:103.


In diversity actions, federal courts must apply the forum state's substantive law governing collateral
estoppel. See Jacobs v. CBS Broad., Inc. 291 F.3d 1173, 1177 (9th Cir. 2002). Under California law,


a nonparty may invoke collateral estoppel against a party to a prior action only
if three conditions are met: (1) the issue necessarily decided in the prior action is
identical to the issue sought to be relitigated in the current action; (2) there was
a final judgment on the merits in the previous action; and (3) the party against
whom collateral estoppel is asserted was a party, or in privity with a party, to
the previous suit.


U.S. Golf Ass'n v. Arroyo Software Corp., 69 Cal.App.4th 607, 616 (1999) (citations omitted)
(emphasis in original).


Plaintiffs argue that the issue necessarily decided in Swaebe is identical to the one which
Defendants seek to “relitigate” in this action—whether or not the LAAU Clause is a “no action
clause” that bars the premature filing of a legal action until the policy's conditions have been
complied with. See MSJ at 10:6-14. However, as discussed supra, the Swaebe court never
addressed the suit limitation provision that is at issue here—the requirement Plaintiffs to bring
their lawsuit within one year of their loss. As such, the Court would find that Defendants' are not
collaterally estopped from asserting the Fifth Affirmative Defense. See Arroyo Software Corp.,
69 Cal.App.4th at 619 (“Because the facts and conditions at issue have changed, the issue is not
‘identical’ and collateral estoppel does not apply.”).


C. Whether the Express Language of the LAAU Clause Establishes That the Action Is Not
Time-Barred, or Is Ambiguous


Plaintiffs assert the action is not time-barred because the express language of the LAAU Clause
establishes that the suit limitation period was never triggered. See Pl.'s MSJ at 10:17-11:19. The
relevant portion of the LAAU Clause reads as follows:
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For property, you also agree to bring any action against us within one year after
a loss occurs, but not until 30 days after proof of loss has been submitted to us
and the amount of loss has been determined.


See PRGSD ¶¶ 8, 47; Pl.'s RJN Ex. 1 at FIC0078.


Plaintiffs contend that the “plain meaning of the words ‘but not until’ is synonymous with the
words ‘only after.’ ” See Pl.'s MSJ at 10:17-22. Plaintiffs contend that as a result, the Clause
means that the time in which to file a lawsuit on Plaintiffs' Claim did not commence until 30 days
after they submitted their proof of loss and the amount of Plaintiffs' loss had been determined by
Defendants. Id. at 10:22-11:1. Because Plaintiffs never submitted a proof of loss and Defendants
never determined the amount of loss, Plaintiffs argue that the one-year limitation period was never
triggered and therefore the action cannot be time-barred. Id. at 11:22-20.


*10  Defendants contend that the one-year suit limitation commences immediately upon the date
of loss, regardless of whether the 30-day requirement following the suit limitation provision has
been complied with. See Def.'s Opp'n at 10:1-10. Defendants thus argue that the action is time-
barred because Plaintiffs failed to bring a legal action against Federal Insurance, or even notify
Federal Insurance of its Claim, until more than one year after the loss occurred. Id.


In support of their position, Defendants contend that the first portion of the one-year suit limitation
provision—“you also agree to bring any action against us within one year after a loss occurs”—
and the second portion—“but not until 30 days after proof of loss has been submitted to use and the
amount of loss has been determined”—are two distinct conditions which serve separate purposes.
See Def.'s Opp'n at 9:13-27. Defendants assert that the first portion is intended to avoid unnecessary
delay and prejudice to the insurer by requiring the intended to file an action to enforce the Policy
within one year after the loss occurs, while the second portion is intended to allow the insurer
sufficient time to evaluate the insured's proof of loss before a suit is filed. Id. Therefore, Defendants
contend that Plaintiffs' failure to file suit within one year of the loss rendered the 30 day condition
moot. Id. at 10:1-10.


Under California law, insurance policies are “ ‘contracts to which the ordinary rules of contractual
interpretation apply.’ ” Powerine Oil Co., Inc. v. Superior Court, 37 Cal.4th 377, 390 (2005)
(quoting Bank of the West v. Superior Court, 2 Cal.4th 1254, 1264 (1992)). Where “contractual
language is clear and explicit, it governs.” Id. However, a policy provision is considered ambiguous
“ ‘when it is capable of two or more constructions, both of which are reasonable.’ ” Id. (quoting
Walker v. Truck Ins. Exchange, Inc., 11 Cal.4th 1, 18 (1995)). “ ‘Language in a contract must
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be construed in the context of that instrument as a whole, and in the circumstances of that case,
and cannot be found ambiguous in the abstract.’ ” Id. (quoting Bank of the West, 2 Cal.4th at
1265). However, where “an asserted ambiguity is not eliminated by the language and context of the
policy, courts then invoke the principle that ambiguities are generally construed against the party
who caused the uncertainty to exist (i.e., the insurer) in order to protect the insured's reasonable
expectation of coverage.” Id. (citations omitted).


Defendants assert that Plaintiffs' interpretation of the LAAU Clause is unreasonable because
it requires the one-year suit limitation period to be ignored entirely, in that it would allow an
insured to wait years before notifying an insurer of its known loss. See Def.'s Opp'n at 16:9-17:2.
Defendants assert that the Clause does not allow an insured to indefinitely toll the one-year
limitation period, but rather “requires an insured that has properly notified Federal of a loss within
the one-year period [ ] to wait at least 30 days after it has submitted its Proof of Loss before filing
suit, allowing Federal reasonable time to evaluate the Proof of Loss.” Id.


In support, Defendants assert that the one-year suit limitation provision statutorily mandated by
California Insurance Code § 2071 has been interpreted by California courts in a manner consistent
with Defendants' position. Section 2071 requires fire policies to contain a provision stating that
“[n]o suit or action on this policy for the recovery of any claim shall be sustainable in any court
of law or equity unless all of the requirements of this policy shall have been complied with, and
unless commenced within 12 months after inception of the loss.” See Cal. Ins. Code § 2071. That
provision has been interpreted by California courts to mean that “the period of limitation r[uns]
from the date of the fire, in consequence of which the insured [is] compelled to satisfy all conditions
precedent as well as initiate suit within the same 12-month period.” See Prudential-LMI Com. Ins.
v. Superior Court (“Prudential-LMI”), 51 Cal.3d 674, 683 (1990) (citation omitted) (emphasis
added).


*11  In Prudential-LMI, the insured filed a claim within one month of loss, but did not commence
a lawsuit until over a year later. Id. at 680. The California Supreme Court held that the provision
required the plaintiffs to bring a lawsuit within 12 months of the loss itself, but held that the time
frame was equitably tolled because the insurer had received notice of the claim within the suit
limitation period. Id. at 691. The Court reasoned that it would be unfair to “permit the limitation
period to run while the insured is pursuing its rights in the claims process,” and explained that
because the insurer had received notice of the loss within the suit limitation period, it was still
“able to investigate the claim without suffering prejudice.” Id.


Defendants also point out that courts in this district have applied Prudential-LMI's interpretation
of Section 2071 in the context of homeowners' insurance policies, and interpreted similar suit
limitation provisions in those policies in the same manner. See e.g., Sullivan v. Allstate Ins. Co.,
964 F.Supp. 1407, 1411 (C.D. Cal. 1997). In Sullivan, the insured's policy included a provision
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that stated “[n]o action may be brought against us unless there has been full compliance with all
the policy terms. Any suit or action must be brought within one year after the date of loss.” Id. at
1410. The court held that the plaintiffs' action was time-barred under this provision because the
plaintiffs had failed to submit a claim for policy benefits within one year after the loss, and thus
their lawsuit was barred by the one-year suit limitation period. Id. at 1411. The court emphasized
that “[b]ecause suit limitation provisions are statutorily endorsed, they are not construed against
the insurer. Rather, the provisions are to be applied fairly to effectuate the intent of the Legislature
embodied in Section 2071 to preclude the assertion of stale claims, require insureds to be diligent
and prevent fraud.” Id. (citing Prudential-LMI, 51 Cal.3d at 684).


However, the clauses at issue in Prudential-LMI and Sullivan (as well as the language of § 2071)
are not identical to the LAAU Clause here. The one-year suit limitation provision mandated by
Section 2701 and interpreted by Prudential-LMI utilizes the language “and unless commenced
within 12 months.” See Cal. Ins. Code § 2071 (emphasis added). In Sullivan, the provision is
not connected with any conditions at all. See 964 F.Supp. at 1410. Here, in contrast, the LAAU
suit limitation provision utilizes the language “but not until.” The parties have not adequately
addressed the effect this different language has on the respective provisions. The Court notes that
the language “and unless” in Section 2701 makes the suit limitation provision unambiguous—the
conditions of the policy must be met before a lawsuit may be filed and a lawsuit must be filed
within one year. However, the language “but not until” appears to be more ambiguous.


In support of Plaintiffs' interpretation—that the one-year suit limitation is not triggered until the
Proof of Loss is provided and the insurer reaches a decision on the amount of loss—Plaintiffs cite
to a handful of out-of-state cases that have refused to enforce suit limitation provisions utilizing
the language “but not until.” See Pl.'s MSJ at 15:13-18:2. Plaintiffs rely primarily on Erlichman v.
Compass Insurance Company, No. 13432-02, 2004 WL 1433085 (Sup. Ct. Nassau Co. June 18,
2004), which involved a suit limitation provision stating that no action could be brought “unless
the policy provisions have been complied with and the action is started: (a) Within two years after
the date of loss; but (b) Not until 30 days after the proof of loss has been filed and the amount
of the loss has been determined.” See 2004 WL 1433085, at *2. In Erlichman, the insured filed a
claim within the two-year limitation period, which the insurer failed to approve or deny within that
same period. Id. The insured ultimately filed a lawsuit, which the insurer attempted to argue was
time-barred by the suit limitation provision. Id. The court held that the provision was ambiguous
because:


*12  The requirement that the policyholder file a proof of loss and await a
determination of the amount of loss can reasonable [sic] be read as a condition
precedent to the commencement of an action against the carrier by the insured.
The policy requires both a filing of a proof of loss and a determination of the
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amount of the loss before an action can be commenced. The terms are used
conjunctively meaning that both events must occur before an action can be
commenced.


Id. at *4. However, in reaching this conclusion, the court emphasized that:


To hold otherwise would condone [the insurer's] leaving [p]laintiffs in limbo,
despite their timely claim and regular followup, so that it could later preclude
recover under its shorter contractual limitation period.


Id.; see also Secord v. Chartis, Inc., No. 09 CIV 9934 (SAS)(FM), 2011 WL 814743, *2 (S.D.N.Y.
Mar. 7, 2011) (relying on Erlichman to reach same interpretation of clause where claim had been
filed within suit limitation period).


Plaintiffs also rely on an unpublished, unreported decision in which a Connecticut Superior Court
reached the same interpretation as Erlichman for a suit limitation provision identical to the LAAC
Clause. See Seven Oaks Partners, LP v. Vigiliant Ins. Co., Case No. CV-08-5006610, 2011 WL
1366907, Conn. Super. Ct., Jud. Dist. of Stamford-Norwalk, Mar. 17, 2011) (Pl.'s RJN Ex. 13).
However, as in Erlichman, in Seven Oaks Partners, the insured had filed a claim within the
limitation period, and the insurer had delayed in determining the amount of loss. Id. at page 4.


Although the suit limitation provisions in the cases cited by Plaintiffs are more similar to the
Clause at issue here, in that they utilize the language “but not until” rather than “and,” there is a
significant distinguishing factor between the instant action and Plaintiffs' cases—in the latter cases,
the insured filed a claim within the suit limitation period. Indeed, those cases actually align with
the reasoning of Prudential-LMI, which held that because the plaintiffs had filed a claim within the
limitation period, the suit limitation period should be equitably tolled until coverage was denied.
See Prudential-LMI, 51 Cal.3d at 691 (emphasizing that under its holding, “the literal language of
the limitation provision is given effect; the insured is not penalized for the time consumed by the
company while it pursues its contractual and statutory rights ... and the central idea of the limitation
provision is preserved since an insured will have only 12 months to institute suit.” (emphasis
added)). Id. at 693.


Here, in contrast, Plaintiffs did not file a claim within the one-year suit limitation period—indeed,
they first notified Federal Insurance of the Claim nearly two years after the incident occurred. See
DRGSD ¶ 12; PRGSD ¶ 36. As Defendants point out, adopting Plaintiffs' interpretation of the
clause under these circumstances would mean that an insured could wait an indefinite amount of
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time before filing a claim, thereby rendering the suit limitation provision entirely meaningless.
Such an interpretation appears to be unreasonable, particularly given the “intent of the [California]
Legislature ... to preclude the assertion of stale claims, require insureds to be diligent, and prevent
fraud.” See Sullivan, 964 F.Supp. at 1411.


The question, therefore, is how to interpret the Clause. As discussed supra, on the one hand, there
does appear to be some ambiguity as a result of the language “but not until.” On the other hand
and in the end, the Court does not believe that Plaintiffs' interpretation is reasonable. The Ninth
Circuit has held that “where one interpretation makes a contract unreasonable or such that a prudent
person would not normally contract under such circumstances, but another interpretation equally
consistent with the language would make it reasonable, fair, and just, the latter interpretation would
apply.” 10  Southland Corp. v. Emerald Oil Co., 789 F.2d 1441, 1444 (9th Cir. 1986) (citing Elte,
Inc. v. S.S. Mullen, Inc., 469 F.2d 1127, 1131 (9th Cir. 1972)). The interpretation utilized by other
courts—enforcing the suit limitation provision, but tolling the period from the time a claim is filed
to the time the insurer renders its final decision as to coverage 11 —appears to be the correct and
reasonable interpretation.


10 Moreover, “it is the law of [the Ninth Circuit] and the state of California that ‘[c]onditions
precedent are not favored and the courts will not construe stipulations as conditions unless
required to do so by plain, unambiguous language.’ ” Id. at 1444 (quoting and citing In re
Bubble Up Delaware, Inc., 684 F.2d 1259, 1264 (9th Cir. 1982); Rubin v. Fuchs, 1 Cal.3d 50,
53-54 (1969)); see also Vogt-Nem., Inc. v. M/V Tramper, 263 F.Supp.2d 1226, 1232 (N.D.
Cal. 2002) (“Although the disputed clause could have been drafted more clearly, there is no
‘plain, unambiguous language’ indicated that attempted settlement is a condition precedent
to [filing a lawsuit].”). It is unclear how this interplays with the requirement that a court
construe ambiguities against the insurer. See Powerine Oil Co., 37 Cal.4th at 390.


11 This is the interpretation which the Defendants have adopted in this matter. See footnote 11,
infra.


*13  The Court would ask the parties to address these issues at the hearing.


D. Whether the Insurance Contract Is Illusory
Finally, Plaintiffs assert that “Defendants' misconstruing of [the] LAAU Clause as a strict ‘one
year suit limitation’ renders their promise of coverage illusory because defendants control when,
if ever, the LAAU Clause's suit preconditions will be complied with or waived.” See Pl.'s MSJ
at 20:17-20 (emphasis in original). Under California law, “promissory words are illusory if they
are conditional on some fact or event that is wholly under the promisor's control and bringing it
about is left wholly to the promisor's own will and discretion.” Asmus v. Pac. Bell, 23 Cal.4th 1,
15 (2000).



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997114119&pubNum=0000345&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_345_1411&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1411 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986126408&pubNum=0000350&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_350_1444&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1444 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972112959&pubNum=0000350&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_350_1131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1131 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972112959&pubNum=0000350&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_350_1131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1131 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982137642&pubNum=0000350&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_350_1264&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1264 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982137642&pubNum=0000350&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_350_1264&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1264 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969131898&pubNum=0000233&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_233_53&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_53 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969131898&pubNum=0000233&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_233_53&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_53 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003287222&pubNum=0004637&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_4637_1232&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1232 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003287222&pubNum=0004637&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_4637_1232&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1232 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007204957&pubNum=0004040&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_4040_390&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_390 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000368336&pubNum=0004040&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_4040_15&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_15 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000368336&pubNum=0004040&originatingDoc=I441a2800f3d411e69f02f3f03f61dd4d&refType=RP&fi=co_pp_sp_4040_15&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_15 





Keller v. Federal Insurance Company, Not Reported in Fed. Supp. (2017)
2017 WL 603181


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 19


Plaintiffs assert that it is up to Defendants to decide when to request the proof of loss and issue
a determination as to the amount of loss, but that “such a request may never come.” Id. at
21:1-7. Plaintiffs appear to be arguing that in order to avoid legal challenges to a coverage denial,
Defendants could refrain from providing the proof of loss and issuing a determination until after
the limitation period has run. However, as discussed supra, California courts have uniformly tolled
the limitation period from the time when a claim is filed until the time when coverage is denied.
Indeed, Defendants pointed out that the suit limitation period was tolled once an insured filed a
claim in their January 13, 2015 denial letter. 12


12 The denial letter stated:
We must also notify you that under California Department of Insurance Regulations—
2695.4(a) an insurer is required to notify the insured of any time limits that may affect the
insured's rights. Pursuant to this regulation, we are hereby notifying you that the subject
12 month's period began to run on October 15, 2012, the date of the inception of the loss.
The period was tolled commencing September 15, 2014, the date you notified us of the
claims, and as of the date of this letter signifying final resolution of the claims, the period
now begins to run again. Therefore, your claim to file any suit or action on this policy
with regard to the subject of this claim expired on February 7, 2014.


See Mack Decl. Ex. C at FIC0404.


Plaintiffs also contend that no provision in the Policy obligated Plaintiffs to provide Defendants
with notification of their Claim by any specific date or within any specific time period, because
the Notice Provision only required them to notify Federal Insurance “without unnecessary delay.”
See Pl.'s MSJ at 21:14-19. However, this argument was raised and rejected in Sullivan, which held
that the notice clause was a separate and distinct policy condition from the one-year limitation
provision, and therefore irrelevant to the question of whether the limitation period had run. See
964 F.Supp. at 1412. The Sullivan court explained that “nothing but the mere passage of time is
required to bar an action under the one year suit limitation provision.” Id. (citation omitted).


E. Conclusion
In sum (and unless convinced otherwise at the hearing), the Court would DENY Plaintiffs' Motion
for Partial Summary Judgment as to Defendants' Fifth Affirmative Defense.


V. Defendants' Motion for Summary Judgment
*14  Defendants have also filed a Motion for Summary Judgment, or in the Alternative, Partial
Summary Judgment, which asserts that the first cause of action for breach of contract is time-
barred pursuant to the LAAC clause, and that Plaintiffs' second, third, fourth, fifth, and sixth causes
of action should be dismissed because they are derivative of the breach of contract claim. See
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Def.'s Mot. for Summ. J. (“MSJ”), Docket No. 19. In addition, Defendants' Motion asserts that,
as an alternative, Plaintiffs cannot prove that Chubb INA is liable for Federal Insurance's alleged
breach. Id.


A. The First Cause of Action Is Time-Barred 13


13 In their Opposition, Plaintiffs reiterate all of the arguments raised in their MSJ and discussed
supra, which the Court need not re-address here. Rather, the Court only addresses the new
arguments raised by Plaintiffs.


Plaintiffs' first cause of action asserts a breach of contract claim based on Defendants' denial of
coverage under the Policy. See FAC ¶¶ 70-76.


Assuming the Court adopts the interpretation of the Clause delineated supra—enforcing the one-
year suit limitation provision, but tolling it once a claim is filed—the Court would agree with
Defendants that this cause of action is time-barred. The parties do not dispute that the sewage
backup occurred in November 2012, see PRGSD ¶ 35; DRGSD ¶ 4, but Plaintiffs did not notify
Federal Insurance of their Claim until September 2014, see DRGSD ¶ 12; PRGSD ¶ 36, and the
instant action was not filed until December 2015, see PRGSD ¶ 21. Thus, there is no dispute that
both the Claim and instant action were filed well outside the one-year suit limitation period.


Plaintiffs assert that Defendants should be equitably estopped from invoking the one-year
limitation provision because Gesell twice represented to Plaintiffs that they would have time to
commence legal action against Defendants after Gesell completed his investigation. See Pl.'s Opp'n
at 15:11-18. Plaintiffs also argue that Defendants failed to clearly communicate to Plaintiffs any
purported limit on their time to commence legal action in the January 13, 2015 denial letter. 14


Id. at 16:18-17:10.


14 This assertion is directly contradicted by the denial letter itself, which expressly informed
Plaintiffs that their “claim to file any suit or action on this policy with regard to the subject
of this claim expired on February 7, 2014.” See Mack Decl. Ex. C at FIC404; see also FN
10, supra.


Under California law, “[a]n estoppel ‘arises as a result of some conduct by the defendant, relied on
by the plaintiff, which induces the belated filing of the action.’ ” Prudential-LMI, 51 Cal.3d at 690
(quoting 3 Witkin, Cal. Proc. (3d ed. 1985), Actions, § 523, p. 550). However, “similar conduct by
the insurer after the limitation period has run—such as failing to cite the limitation period when it
denies the claim, failing to advise the insured of the existence of the limitation provision, or failing
to specifically plead the time bar as a defense—cannot, as a matter of law, amount to waiver or
estoppel.” Id. at 690 n.5 (citing Becker v. State Farm Fire & Casualty Co., 664 F.Supp. 460, 61-61
(N.D. Cal. 1987)) (emphasis in original).
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Here, as Defendants point out, there is no question that all of Defendants' actions Plaintiffs cite
to in support of their equitable estoppel argument occurred after the one-year limitation period
had run. Therefore, there is no basis for the Court to apply equitable estoppel in this action. See
Magnolia Square Homeowners Ass'n v. Safeco Ins. Co., 221 Cal.App.3d 1049, 1063 (1990) (“Even
if we were to conclude that an insurer could somehow be estopped from asserting the 12-month
limitation period because it failed to continually advise the insured of the period, we would sill
reject [plaintiff's] argument because the conduct took place after the 12-month limitation period
had run.”).


*15  For these reasons, the Court would agree that the first cause of action is time-barred by the
one-year limitation period.


B. The Remaining Causes of Action Should Be Dismissed
The remaining causes of action consist of tortious breach of the covenant of good faith and
fair dealing; tortious interference with insurance contract; violation of California Business &
Professions Code § 17200; negligence; and declaratory relief. See generally FAC. As Defendants
point out, all of these causes of action are based on allegations that Defendants acted in bad faith in
breaching the contract by refusing to provide coverage. See, e.g., FAC ¶¶ 79, 92. Thus, if the Court
grants summary judgment for Defendants on Plaintiffs' breach of contract claim, there appears to
be no basis for the remaining claims. 15  See Waller v. Truck Ins. Exch., 11 Cal.4th 1, 36 (1995)
(holding that there “there can be no action for breach of the implied covenant of good faith and fair
dealing” where there is no contractual right to coverage under a policy); Tomaselli v. Transamerica
Ins. Co., 25 Cal.App.4th 1766, 1773 (1994) (dismissing remaining clams after finding no breach of
contract claim, emphasizing that “plaintiff pleaded claims for bad faith and for intentional infliction
of emotional distress, both of which were premised on the same conduct.... Since [the insurer] had
no obligation to pay the judgment, its refusal to do so was not actionable.”).


15 Plaintiffs' Opposition only argues that Defendants' contentions regarding the second through
sixth causes of action are without merit because the action is not time-barred. See Pl.'s Opp'n
at 6:14-20.


C. Conclusion
For these reasons, the Court would GRANT Defendants' Motion for Summary Judgment. 16


16 Because the Court would find that Plaintiffs action is time-barred, the Court need not reach
Defendants' assertion that Chubb INA cannot be liable for Federal Insurance's breach.
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VI. Conclusion
In sum, the Court would DENY Plaintiffs' Motion for Partial Summary Judgment and GRANT
Defendants' Motion for Summary Judgment. The Court would dismiss this action with prejudice.


VII. Evidentiary Objections


A. Defendants' Request for Evidentiary Rulings on Plaintiffs' MSJ, Docket No. 27-2
1. Overruled (see footnote 5, supra)


2. Overruled


3. Overruled


4. Sustained


5. Sustained


6. Overruled


7. Overruled


8. Overruled


9. Overruled


10. Overruled


11. Overruled


12. Overruled


13. Overruled


14. Overruled


15. Overruled


16. Overruled







Keller v. Federal Insurance Company, Not Reported in Fed. Supp. (2017)
2017 WL 603181


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 23


B. Defendants' Request for Evidentiary Rulings on Plaintiffs' Opposition to Defendants'
MSJ, Docket No. 26-1


1. Sustained


2. Sustained


3. Overruled


4. Overruled


5. Overruled


6. Overruled


7. Overruled


8. Overruled


9. Overruled


10. Overruled


11. Overruled


12. Overruled


13. Overruled


14. Overruled


15. Overruled


16. Overruled


17. Overruled


18. Overruled


19. Overruled
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20. Overruled


21. Overruled


22. Overruled


23. Overruled


24. Overruled


25. Overruled


26. Overruled


27. Overruled


All Citations


Not Reported in Fed. Supp., 2017 WL 603181


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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204 Cal.App.3d 565, 251 Cal.Rptr. 319


JOSEPH B. LAWRENCE, Plaintiff and Appellant,
v.


WESTERN MUTUAL INSURANCE COMPANY et al., Defendants and Respondents


No. B030332.
Court of Appeal, Second District, Division 5, California.


Aug 16, 1988.


SUMMARY


An insured under an all-risk homeowner's insurance policy brought an action against his insurer
after it had denied his claim for losses incurred due to earth subsidence damage to his home. The
insured failed to file the claim at the time he incurred the losses under the belief that they were
barred by policy provisions excluding coverage for earth movement damage. Over one year after
incurring the losses, the insured filed the claim after having received legal advice that the losses
might be covered under the policy as due to third party negligence when the home was constructed.
The trial court granted the insurer's motion for summary judgment on the ground that the action
was barred by the policy's requirement that the insured commence suit within one year of the
“inception of the loss.” (Superior Court of Los Angeles County, No. WEC100662, Thomas T.
Johnson, Judge.)


The Court of Appeal affirmed, holding that the insured's claim was barred by the policy's
contractual one-year limitation on the filing of an action and its sixty-day notice of loss
requirement. It held that the phrase “inception of the loss” did not refer to when the insured
received legal advice that the loss might be covered as due to third party negligence. There was
no reasonable dispute with a third party as to liability which delayed the claim's filing, and the
losses accrued no later than the date after the house had been damaged and the insured received a
study indicating possible third party negligence, which date was over one year before the action
was filed. It also held that the insured's original ignorance that earth movement damage might be
covered if caused by third party negligence was irrelevant. Lastly, it held that the insurer's conduct
in issuing a policy that excluded coverage for earth movement damage but in failing to advise
the insured that third party negligence might be covered by the policy did not equitably estop the
insurer from denying the claim and was not bad faith. (Opinion by Boren, J., with Ashby, Acting
P. J., and Kennard, J., concurring.) *566
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Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 45--Risks and Exclusions--All- risk Insurance Policies.
An all-risk insurance policy provides coverage for negligently caused damage unless specifically
excluded. Further, if there is a concurrence of different causes of a loss, the cause which sets the
others in motion and is the efficient proximate cause is the cause to which the loss is attributed.


(2)
Summary Judgment § 19--Hearing and Determination--General Principles.
To justify the grant of a motion for summary judgment, a defendant must conclusively negate a
necessary element of the plaintiff's case or establish a complete defense and thereby demonstrate
that under no hypothesis is there a material factual issue which requires the process of a trial. The
party opposing the summary judgment, which is supported by declarations or affidavits sufficient
to sustain the motion, has the burden of showing that triable issues do exist. If that burden is not
sustained, summary judgment is proper.


(3)
Insurance Contracts and Coverage § 126--Limitations and Defenses-- Failure to File Action Within
Specified Time of Inception of Loss.
In an action against an insurer by an insured to recover losses due to earth subsidence under an
all-risk homeowner's policy that excluded coverage for earth movement damage, the trial court
properly granted summary judgment to the insurer on the ground that the action was barred by the
policy's requirement that the insured commence suit within one year of the “inception of the loss.”
That phrase did not refer to when the insured received legal advice that the loss might be covered
as due to third party negligence. There was no reasonable dispute with a third party as to liability
which delayed the claim's filing, and the losses accrued no later than the date after the house had
been damaged and the insured had received a study indicating possible third party negligence,
which date was more than one year before the action was filed.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 529; Am.Jur.2d, Insurance, § 1876 et seq.]


(4)
Limitation of Actions § 30--Commencement of Period--Legislatively Enacted Limitations Statute.
With a legislatively enacted statute of limitations, it is the occurrence of some cognizable event
rather than knowledge of its legal significance that starts the running of the statute of limitations.
*567
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(5)
Insurance Contracts and Coverage § 126--Limitations and Defenses-- Failure to File Action Within
Specified Time of Inception of Loss.
For purposes of an all-risk homeowner's insurance policy requiring an insured to commence a
lawsuit within one year of the inception of a loss as specified by Ins. Code, § 2071 (standard
insurance policy forms), it was irrelevant whether the insured was ignorant of his legal remedy or
the legal theories underlying his cause of action resulting from an insured loss.


(6a, 6b)
Insurance Contracts and Coverage § 126--Limitations and Defenses--Failure to File Action Within
Specified Time of Inception of Loss-- Equitable Estoppel to Assert Filing Requirement.
In an action against an insurer by an insured under an all-risk homeowner's insurance policy to
recover for damage to his home due to earth subsidence, the insurer was not equitably estopped
from asserting as a defense the policy's requirement that the insured commence his lawsuit within
one year of the inception of a loss. The policy excluded coverage for earth movement damage but
failed to advise that third party negligence might be covered under the policy. However, the insured
did not claim that his reading of the policy was a factor in refraining from initiating a timely suit.
Further, the insured's failure to make a timely claim or to file suit within one year of the loss was
to the insurer's detriment and could not have resulted from any misrepresentation by the insurer.


(7)
Insurance Contracts and Coverage § 45--Risks and Exclusions--Insurer's Obligation to Explain
Terms of Policy.
An insurer is under no obligation to explain to the insured all possible legal theories of recovery
under an insurance policy. Nonetheless, the terms of a policy must fairly and accurately explain
the covered risks. By simply stating so in the policy, an insurer may specifically exclude coverage
for any otherwise covered cause of loss when it is concurrent with an excluded cause.


(8)
Insurance Contracts and Coverage § 109--Extent of Loss of Insured and Liability of Insurer--
Adjustment of Loss and Liability--Duty of Insurer to Act in Good Faith--Misrepresentation as to
Scope of Policy.
A complaint filed by an insured under an all-risk homeowner's insurance policy seeking to recover
for losses incurred due to earth subsidence damage to his home failed to state a cause of action
against his insurer for tortious bad faith in denying his claim. The insured alleged that the insurer
had misrepresented the scope of the policy, which excluded coverage for earth movement damage,
by failing to advise the insured that third party negligence might be covered by the *568  policy.
However, that allegation was fundamentally a claim on the policy, and thus was barred by the
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insured's failure to comply with the policy's requirements that the insured commence any action
within one year, and notify the insurer within sixty days of the inception of a loss.


COUNSEL
Gage, Mazursky, Schwartz, Angelo & Kussman, Steven B. Stevens and Jeffrey Ehrlich for Plaintiff
and Appellant.
Knapp, Petersen & Clarke, Barry Bartholomew and Kathryn A. Albarian for Defendants and
Respondents.


BOREN, J.


Joseph B. Lawrence appeals after summary judgment was granted in favor of Western Mutual
Insurance Company (Western Mutual). We find that summary judgment was properly granted
because Lawrence's claim under his all-risk homeowner's insurance policy for losses incurred as
a result of earth subsidence was barred by the policy's contractual one-year limitation on the filing
of an action and the sixty-day notice of loss requirement. Accordingly, we affirm.


Facts
Because the matter arises on summary judgment for respondent, we recite the record accepting
as true the factual assertions in appellant's declarations and drawing all permissible inferences in
appellant's favor in accordance with the customary rule of appellate review. (Zurn Engineers v.
Eagle Star Ins. Co. (1976) 61 Cal.App.3d 493, 495 [132 Cal.Rptr. 206].)


Lawrence purchased a lot in the Bel Air area of Los Angeles County in 1968 and then constructed
a home on the site. In 1974 and 1975, earth settlement, which had previously not been a problem,
damaged the house and prompted Lawrence to retain a soil engineer to assess the problem. The
engineer determined that the settling was caused by faulty drainage on the lot and recommended
a drainage system which Lawrence thereafter had installed in 1975. *569


Lawrence had no further problems on his lot with earth settlement or movement until 1983. After
heavy winter rains, the western portion of his house settled with the foundation tilting to “a
substantial magnitude” and causing extensive interior and exterior damage. In the opinion of a
geotechnical engineer with expertise in soil mechanics and foundation design, a prior report in
December of 1983 from Pacific Materials Laboratories reflected test borings on the property which
indicated that the western portion of Lawrence's home was built on up to 36 feet of fill which
had not been properly compacted to industry standards or to the standards set by the City of Los
Angeles. The inadequate compaction of the deep fill beneath Lawrence's home had caused the
damage to the home in 1983. The 1975 earth settlement had occurred in a localized area and had
resulted in a small depression forming under the dining area of the house. This localized depression
in 1975 was, in the engineer's opinion, simply the result of poor drainage and “not related to” the
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extensive damage in 1983 and “not consistent with the settlement of deep fill which would have
caused a tilting of the entire structure downward as the fill compressed.”


In late 1983 and early 1984, Lawrence incurred expenses of approximately $250,000 for geological
studies and analyses and the design and installation of a foundation support system to support the
house and to prevent further damage from earth movement. Nineteen steel caissons were set in the
soil and anchored in bedrock, and the house was then lifted back to a level position and anchored
to the caissons and grade beams.


Sometime between mid-1983 and early 1984, Lawrence read the terms of the all-risk homeowner's
insurance policy which was issued by Western Mutual and was in effect from November 18, 1981,
through November 17, 1983. The terms of the policy required, in pertinent part, that the insured
“give written notice to the company of any loss without unnecessary delay ... and within 60 days
after the loss ... the insured shall render to this company a proof of loss, signed and sworn to by
the insured ...” and that any lawsuit on the policy be “commenced within 12 months next after
inception of the loss.” The policy also contained provisions which excluded recovery for damages
“[c]aused by, resulting from, contributed to or aggravated by” either “[w]ater below the surface
of the ground” or “any earth movement, including but not limited to ... earth sinking, rising or
shifting ....”


After reading the policy, Lawrence concluded that the damages caused by the earth movement
were excluded from coverage under his insurance policy and did not make any claim to Western
Mutual for the damages. Indeed, as subsequently indicated by a senior vice-president at Western
*570  Mutual, the insurer expected a policyholder to forego filing a claim for a loss due to earth
movement.


In July of 1985, Lawrence was discussing an unrelated matter with his attorney and happened to
mention the problems he had encountered with his house. (1) (See fn. 1.) The attorney reviewed
Lawrence's insurance policy and advised him that if the cause of the settling was the negligence
of a third party, then the loss may be covered under the policy even though the damages resulted
from earth movement, which is otherwise excluded from coverage in the policy. 1  The terms of
the insurance policy, however, did not advise the insured of this legal theory of possible recovery
for loss from earth movement. The attorney reviewed the report in December of 1983 from Pacific
Material Laboratories, spoke to the soil engineer who had most recently worked on the property
and to other engineers, and then informed Lawrence that the cause of the house settling was the
improper and negligent compaction of the fill under the house.


1 It is well settled that an all-risk insurance policy provides coverage for negligently caused
damage unless specifically excluded, and that if there is a concurrence of different causes of
the loss, the cause which sets the others in motion and is the efficient proximate cause is the
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cause to which the loss is attributed. (State Farm Mut. Auto. Ins. Co. v. Partridge (1973) 10
Cal.3d 94, 102-105 [109 Cal.Rptr. 811, 514 P.2d 123]; Sabella v. Wisler (1963) 59 Cal.2d 21,
31-32 [27 Cal.Rptr. 689, 377 P.2d 889]; Premier Ins. Co. v. Welch (1983) 140 Cal.App.3d
720, 724 [189 Cal.Rptr. 657]; Sauer v. General Ins. Co. (1964) 225 Cal.App.2d 275, 278
[37 Cal.Rptr. 303].)


On July 15, 1985, Lawrence filed a claim for the loss he had sustained. On January 7, 1986, Western
Mutual refused to indemnify Lawrence and denied coverage under the policy, noting, in part, (1)
that the soil subsidence had existed prior to the effective date of the insurance coverage, (2) that the
claim was presented after all the repairs, rebuilding and refurbishing had been completed without
any opportunity to investigate the claim of loss beforehand, (3) that timely notice of the loss had
not been given, and (4) that the policy, incorporating Insurance Code section 2071, 2  bars any suit
or action for the recovery of any claim unless commenced within 12 months after the inception
of the loss.


2 Insurance Code section 2070 requires that all policies contain certain minimum standard
provisions which include, pursuant to section 2071, that “No suit or action on this policy for
the recovery of any claim shall be sustainable in any court of law or equity unless all the
requirements of this policy shall have been complied with, and unless commenced within 12
months next after inception of the loss.” Lawrence's policy contained this provision, worded
exactly as noted above and as stated in section 2071.


On January 28, 1986, Lawrence filed this lawsuit. Thereafter, the trial court granted Western
Mutual's motion for summary judgment on the ground that the suit was barred by the contractual
one-year limitation on *571  the filing of an action, and the court granted and entered judgment
for Western Mutual. Lawrence appeals.


Discussion


I
(2) To justify granting a motion for summary judgment, a defendant “'must conclusively negate a
necessary element of the plaintiff's case or establish a complete defense and thereby demonstrate
that under no hypothesis is there a material factual issue which requires the process of a
trial.' [Saatzer v. Smith (1981) 122 Cal.App.3d 512, 517 (176 Cal.Rptr. 68).] The party opposing
the summary judgment, which is supported by declarations or affidavits sufficient to sustain
the motion, has the burden of showing that triable issues of fact do exist. (Chern v. Bank of
America (1976) 15 Cal.3d 866, 873 [127 Cal.Rptr. 110, 544 P.2d 1310].) If that burden is not
sustained, summary judgment is proper. (Saatzer v. Smith, supra, 122 Cal.App.3d at p. 517.)” (Los
Angeles County-U.S.C. Medical Center v. Superior Court (1984) 155 Cal.App.3d 454, 459 [202
Cal.Rptr. 222].) Strictly construing the affidavits and declarations of the moving party and liberally
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construing those of the opposing party (Gray v. Reeves (1977) 76 Cal.App.3d 567, 573 [142
Cal.Rptr. 716]) and making our own independent determination of the law (Durbin v. Fletcher
(1985) 165 Cal.App.3d 334, 341 [211 Cal.Rptr. 483]; Larsen v. Johannes (1970) 7 Cal.App.3d
491, 496 [86 Cal.Rptr. 744]), the record here satisfies the requirement that as a matter of law,
Lawrence's suit against Western Mutual cannot prevail (see Avila v. Standard Oil Co. (1985) 167
Cal.App.3d 441, 446 [213 Cal.Rptr. 314]).


II
(3) At the heart of this appeal is the contractual one-year limitation on the filing of a lawsuit. Such a
policy provision requiring that an action be commenced within 12 months after the inception of the
loss has been repeatedly upheld as a reasonable limitation which manifests no undue advantage and
no unfairness as to the period of time. (Fageol T. & C. Co. v. Pacific Indemnity Co. (1941) 18 Cal.2d
748, 753 [117 P.2d 669]; C & H Foods Co. v. Hartford Insurance Co. (1984) 163 Cal.App.3d
1055, 1064 [211 Cal.Rptr. 765].)


The critical question is the meaning of the phrase “inception of the loss” in the provision that an
action be “commenced within 12 months next after inception of the loss.” Appellant urges that the
“inception of the loss” is the point not when the damage is discovered, but rather when the insured
knew *572  or should have known that a loss has occurred which is covered by his insurance
policy.


Contrary to appellant's assertion, Zurn Engineers v. Eagle Star Ins. Co., supra, 61 Cal.App.3d
493, does not support the conclusion that the “inception of the loss” is the point at which the
policyholder is or should be aware of an insured loss. In Zurn, a contractor and the city which had
hired the contractor disputed the responsibility for broken pipelines in a plant the contractor was
constructing for the city. After extended discussions between the parties and over a year after the
damage had been discovered, the city notified the contractor of its position that the contractor was
liable for the damage. The contractor then filed a statement of loss with its insurer, who denied
coverage and obtained summary judgment based on the one-year limitation on the filing of a
lawsuit which was incorporated in the insurance policy. On appeal, the judgment was reversed
with the court concluding that the inception of the loss does “not mean the time at which the
physical event causing the damage to property occurred. Rather, it must be construed as occurring
no earlier than the point at which the insured's reasonable belief of the third party's responsibility
for the loss by reason of an uninsured cause is countered by the third party's assertion that it is not
responsible.” ( Id. at p. 495.) In the present situation, however, there was no reasonable dispute
with a third party regarding liability which delayed the filing of an insurance claim.


Moreover, although in interpreting the inception of the loss, Zurn rejected the approach in some
jurisdictions of a “very strict construction holding that it is the occurrence of the physical event
causing the loss” ( id. at p. 498) and approved of the “more liberal interpretation [in other
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jurisdictions of the] accrual of a cause of action against the insurer” ( id. at p. 499), even such a
liberal construction misses the mark as to appellant's situation. Lawrence's cause of action against
Western Mutual accrued no later than December of 1983, after the house had been damaged and
Lawrence knew or should have known from the report of Pacific Materials Laboratories that the
lot on which his home was built had not been properly compacted according to industry and city
standards and from which he could have surmised that his loss was due to the negligence of a
third party. 3  The date of the “inception of the loss,” even under the more liberal interpretation
favored in Zurn, was thus no later than December of 1983, which was still more than one year
before Lawrence filed his lawsuit. *573


3 Lawrence's claim that the report from Pacific Materials Laboratories was “highly technical
and virtually unintelligible to me” does not relieve him of being charged with knowledge
of its significance. It is not unreasonable to conclude that Lawrence could easily have
ascertained the practical meaning of the report from the engineer who prepared it at
Lawrence's request and expense.


III
The so-called “discovery rule” does not apply to render the date of the “inception of the loss” the
date in July of 1985 when Lawrence learned from his attorney that the loss might be covered by
his insurance policy under principles of concurrent proximate causation. (4) With a legislatively
enacted statute of limitations, “It is the occurrence of some ... cognizable event rather than
knowledge of its legal significance that starts the running of the statute of limitations.” (McGee
v. Weinberg (1979) 97 Cal.App.3d 798, 804 [159 Cal.Rptr. 86].) ( 5) The contractual one-year
commencement of suit provision contained in Lawrence's policy pursuant to Insurance Code
section 2071 should function no differently in that regard. It is as irrelevant to the one-year
commencement of suit provision as it is to the accrual of a cause of action “that the plaintiff is
ignorant of his legal remedy or the legal theories underlying his cause of action.” (Gutierrez v.
Mofid (1985) 39 Cal.3d 892, 898 [218 Cal.Rptr. 313, 705 P.2d 886].)


If the argument advanced by Lawrence were accepted, the practical effect would be to nullify
the contractual one-year commencement of suit provisions. “Any plaintiff could simply allege
ignorance of his or her legal rights against a particular defendant. This is not difficult. Most
people do not know the legal answers to questions arising from certain circumstances.” (McGee
v. Weinberg, supra, 97 Cal.App.3d at p. 804.) Accordingly, any specialized knowledge Lawrence
needed to interpret the factual cause of the damage to his house was provided by the report he
received in December of 1983, and the commencement of suit provision was not tolled beyond
that date.


IV
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(6a) Nor is Western Mutual equitably estopped to assert the one-year commencement of suit
provision because of either fraudulent concealment by the insurer as a fiduciary or intentional
misrepresentation which misled the policyholder. In an appropriate case, as where the insured was
sent only a detailed summary of the policy which was deemed the functional equivalent to the
policy and which omitted the one-year commencement of suit provision, equitable estoppel has
been held to apply. (Elliano v. Assurance Co. of America (1970) 3 Cal.App.3d 446, 450-452 [83
Cal.Rptr. 509].) However, Lawrence urges the application of the estoppel doctrine because the
policy issued to him excluded coverage for any damage from earth movement but failed to advise
the policyholder that if the negligence of a third party was a concurrent proximate cause of the
damage, the loss may be covered under the all-risk policy, as indicated by the previously noted
well-settled case law on the matter. *574


(7) An insurer is under no obligation to explain to the insured all possible legal theories of recovery.
Nonetheless, the terms of an insurance policy must fairly and accurately explain the covered
risks. 4  ( 6b) However, we need not determine whether the explanation of the covered risks was
here, as appellant urges, so inaccurate and unfair as to amount to fraudulent concealment or
misrepresentation sufficient to justify the application of the doctrine of estoppel.


4 We note that by simply stating so in the policy, an insurer may specifically exclude coverage
for any otherwise covered cause of loss when it is concurrent with an excluded cause.
Similarly, it may be advisable for an insurer who does not exclude coverage for losses from
such concurrent causes to specifically indicate so in the policy. The policy issued to appellant
could have directly, rather than indirectly and by unstated assumptions concerning the law,
explained to the average reader the covered risks regarding concurrent proximate causes of
loss.


Lawrence first noticed the loss after heavy rains “in the winter of 1982-83” but admits that he did
not read his insurance policy until “[s]ometime between mid-1983 and early 1984.” Accordingly,
by virtue of the time periods involved, Lawrence does not sufficiently allege that his reading of
the insurance policy was the factor upon which he relied to cause him to refrain from initiating a
timely suit within the one-year period for filing an action. In any event, and in breach of a related
provision in the insurance policy, Lawrence also failed to give notice to the insurer of his loss
within 60 days after the loss, which was well before he read the policy.


Western Mutual was also apparently prejudiced by Lawrence's delay. It denied coverage under the
policy in part because the claim was presented after all repairs, rebuilding and refurbishing had
been completed and before there was any opportunity to investigate the claim. Although Western
Mutual also denied coverage because it believed there was a so-called prior loss in progress, it
still might well have factually investigated the matter if the passage of time had not deprived it
of the ability to do so.
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Under the circumstances, Lawrence's failure to make a timely claim or to file suit within one year of
the loss was to Western Mutual's detriment and could not have resulted from any misrepresentation
by Western Mutual. Accordingly, the insurer cannot be estopped to assert Lawrence's failure to
sufficiently satisfy the requirements that he make a timely claim and file suit within the requisite
one-year period.


V
(8) Finally, the one-year commencement of suit provision also precludes Lawrence from recovery
on the cause of action for alleged tortious bad faith *575  in handling his claim because
of purported misrepresentations in the policy concerning coverage. Claims arising out of the
contractual relationship are subject to the contractual limitations period contained in the insurance
policy. However, Lawrence alleges that, as here, a tort claim which arises out of the contractual
relationship but is not a claim on the policy is not subject to the limitations period contained in the
policy. (See Frazier v. Metropolitan Life. Ins. Co. (1985) 169 Cal.App.3d 90, 104 [214 Cal.Rptr.
883]; Murphy v. Allstate Ins. Co. (1978) 83 Cal.App.3d 38, 48-49 [147 Cal.Rptr. 565].) Appellant's
reliance upon Murphy and Frazier is misplaced.


In Murphy, the insured did not seek to hold the insurer on its policy but sought compensation for the
damages caused by the insurer's conduct after the loss had occurred and damages thereafter ensued
when contractors performed repairs on the insured's home in an unsatisfactory and unworkmanlike
manner. (Murphy, supra, 83 Cal.App.3d at pp. 49-50; see C & H Foods Co. v. Hartford Ins. Co.,
supra, 163 Cal.App.3d 1055, 1067.) In Frazier, a wife's breach of contract claim for the failure to
pay double indemnity beyond the basic benefit on her husband's life insurance policy was barred
by the contractual limitations period; but her cause of action for a bad faith denial of her claim of
double indemnity on the policy was not barred because that cause of action did not arise until after
the insurer denied the claim, and her complaint was filed within the requisite period of time after
the denial. (Frazier, supra, 169 Cal.App.3d at p. 103.)


In contrast, Lawrence's allegation of tortious bad faith relates to the complete denial of the claim
on the underlying policy. In both Murphy and Frazier, a subsequent event occurred after the initial
policy coverage was triggered which was the basis for the cause of action. The subsequent event
related to the policy, but either was not a claim directly on the policy (Murphy) or was a claim
which arose after the insurer paid on the policy but did so not to the satisfaction of the beneficiary of
the policy (Frazier). Here, Lawrence's cause of action for bad faith in purportedly misrepresenting
the scope of coverage in the policy is fundamentally a claim on the policy and is thus time barred.
*576


Disposition
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The judgment is affirmed. Each side is to bear its own costs on appeal.


Ashby, Acting, P. J., and Kennard, J., concurred. *577
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Synopsis
Insured sued insurer for alleged violations of Connecticut Unfair Insurance Practices Act (CUIPA)
and Connecticut Unfair Trade Practices Act (CUTPA) and for breach of contract for insurer's
failure to pay under fire policy. The Superior Court, Judicial District of Fairfield, Thompson, J.,
granted insurer's motion for summary judgment on ground that one-year suit limitation provision
in insurance contract had expired. Insured appealed. The Appellate Court, 23 Conn.App. 814, 581
A.2d 287, affirmed. Insured petitioned for certification to appeal. The Supreme Court, Borden, J.,
granted petition and held that: (1) CUIPA and CUTPA claims were not actions on the policy so
as to be subject to one-year suit limitation, and (2) Supreme Court refused to adopt rule that one-
year suit limitation provision controlled if insured's CUIPA and CUTPA claims were essentially
pretextual attempts to recover policy proceeds.


Reversed and remanded.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (2)


[1] Antitrust and Trade Regulation Time to Sue;  Limitations
Insurance Actions in general;  evidence
Insured's claims under Connecticut Unfair Insurance Practices Act (CUIPA) and
Connecticut Unfair Trade Practices Act (CUTPA) were not actions “on the policy” within
meaning of statute requiring one-year suit limitation to be incorporated into every fire
policy; in CUIPA and CUTPA claims, insurer's duty stemmed not from private insurance
agreement but from duty imposed by statute. C.G.S.A. §§ 38a–307, 38a–815, 38a–816,
42–110a et seq., 42–110b; §§ 38–60 et seq., 38–61, 38–98 (1990).
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70 Cases that cite this headnote


[2] Antitrust and Trade Regulation Time to Sue;  Limitations
Insurance Time to sue and limitations
Supreme Court declined to adopt rule that one-year suit limitation provision controlled
if insured's claims under Connecticut Unfair Insurance Practices Act (CUIPA) and
Connecticut Unfair Trade Practices Act (CUTPA) were essentially pretextual attempts
to recover policy proceeds; such rule would be inconsistent with recognition of CUIPA
and CUTPA claims as independent actions based on factual inquiries and sources of duty
separate from actions on policy. C.G.S.A. § 38a–307; §§ 38–98, 38–99 (1990).


61 Cases that cite this headnote


Attorneys and Law Firms


**953  *645  John T. Bochanis, with whom, on the brief, was Thomas J. Weihing, Bridgeport,
for appellant (plaintiff).


John B. Farley, with whom, on the brief, were John W. Lemega and Daniel P. Scapellati, Hartford,
for appellee (defendant).


Before *644  PETERS, C.J., and SHEA, CALLAHAN, BORDEN and F.X. HENNESSY, JJ.


Opinion


*646  BORDEN, Associate Justice.


The certified issue in this appeal is whether the Appellate Court correctly concluded that the claims
of the plaintiff, Marion Lees, under the Connecticut Unfair Insurance Practices Act (CUIPA);
General Statutes (Rev. to 1981) § 38–60 et seq. 1 ; and the Connecticut Unfair Trade Practices
Act (CUTPA); General Statutes § 42–110a et seq. 2 ; are barred by the one *647  year limit of
General Statutes (Rev. to 1981) § 38–98 3  for a suit on a fire insurance policy. We conclude that
the plaintiff's claims are not **954  barred and accordingly reverse the decision of the Appellate
Court.


1 “[General Statutes (Rev. to 1981) ] Sec. 38–60. UNFAIR PRACTICE PROHIBITED. No
person shall engage in this state in any trade practice which is defined in section 38–61 as,
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or determined pursuant to sections 38–62 and 38–63 to be, an unfair method of competition
or an unfair or deceptive act or practice in the business of insurance, nor shall any domestic
insurance company engage outside of this state in any act or practice defined in subsections
(1) to (12), inclusive, of section 38–61. The commissioner shall have power to examine the
affairs of every person engaged in the business of insurance in this state in order to determine
whether such person has been or is engaged in any unfair method of competition or in any
unfair or deceptive act or practice prohibited by sections 38–60 to 38–64, inclusive. When
used in said sections, ‘person’ means any individual, corporation, association, partnership,
reciprocal exchange, interinsurer, Lloyd's insurer, fraternal benefit society, and any other
legal entity engaged in the business of insurance, including agents, brokers and adjusters.”
Section 38–60 has been renumbered, effective January, 1991, and now is found at General
Statutes § 38a–815.
General Statutes (Rev. to 1981) § 38–61 provides in relevant parts: “The following are
defined as unfair methods of competition and unfair and deceptive acts or practices in the
business of insurance ...


“(6) Unfair claim settlement practices. Committing or performing with such
frequency as to indicate a general business practice any of the following ...
(b) failing to acknowledge and act with reasonable promptness upon
communications with respect to claims arising under insurance policies ... (e)
failing to affirm or deny coverage of claims within a reasonable time after
proof of loss statements have been completed ... (f) not attempting in good
faith to effectuate prompt, fair and equitable settlements of claims in which
liability has become reasonably clear ... (n) failing to promptly provide a
reasonable explanation of the basis in the insurance policy in relation to the
facts or applicable law for denial of a claim or for the offer of a compromise
settlement....”


Section 38–61 has been renumbered, effective January, 1991, and now is found at General
Statutes § 38a–816.


2 “[General Statutes] Sec. 42–110b. UNFAIR TRADE PRACTICES PROHIBITED.
LEGISLATIVE INTENT. . (a) No person shall engage in unfair methods of competition and
unfair or deceptive acts or practices in the conduct of any trade or commerce.
“(b) It is the intent of the legislature that in construing subsection (a) of this section, the
commissioner and the courts of this state shall be guided by interpretations given by the
Federal Trade Commission and the federal courts to Section 5(a)(1) of the Federal Trade
Commission Act [15 U.S.C. 45(a)(1) ], as from time to time amended.
“(c) The Commissioner may, in accordance with chapter 54, establish by regulation acts,
practices or methods which shall be deemed to be unfair or deceptive in violation of
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subsection (a) of this section. Such regulations shall not be inconsistent with the rules,
regulations and decisions of the federal trade commission and the federal courts in
interpreting the provisions of the Federal Trade Commission Act.
“(d) It is the intention of the legislature that this chapter be remedial and be so construed.”


3 General Statutes (Rev. to 1981) § 38–98 provides in relevant part: “The standard form of fire
insurance policy of the state of Connecticut ... shall be as follows ...


“Suit. No suit or action on this policy for the recovery of any claim shall be
sustainable in any court of law or equity unless all the requirements of this
policy shall have been complied with, and unless commenced within twelve
months next after inception of the loss.”


Section 38–98 has been renumbered, effective January, 1991, and now is found at General
Statutes § 38a–307.


The plaintiff brought this action against the defendant, Middlesex Insurance Company, for alleged
violations of CUIPA and CUTPA and for breach of contract. The defendant moved to strike
the plaintiff's CUIPA and CUTPA claims. The trial court, Berdon, J., denied the motion. 4  The
defendant next moved for summary judgment alleging that the plaintiff's suit was barred by the
one year suit limitation provision in the insurance contract. 5  The trial court, Thompson, J., granted
*648  the defendant's motion for summary judgment. The plaintiff appealed to the Appellate
Court, which affirmed the trial court decision. Lees v. Middlesex Ins. Co., 23 Conn.App. 814, 581
A.2d 287 (1990). We granted the plaintiff's petition for certification to appeal limited to the above
stated issue.


4 The defendant moved for special permission, pursuant to Practice Book § 4140, for this
court to review the trial court's decision on the motion to strike. We denied the motion. See
footnote 13, infra.


5 The insurance policy one year suit limitation provision provides:


“Suits Against Us. No action shall be brought unless there has been
compliance with the policy provisions and the action is started within one
year after the occurrence causing loss or damage.”


The one year suit limitation provision is statutorily required to be incorporated into every
fire insurance policy. See General Statutes (Rev. to 1981) § 38–99; see also State v. Biller,
190 Conn. 594, 611, 462 A.2d 987 (1983). The language in the insurance policy's one year
limitation is not identical to that of General Statutes (Rev. to 1981) § 38–98. See footnote 3,
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supra. The words “on this policy” are not included in the insurance policy provision. When a
private contract of insurance conflicts with a statute, however, it must give way to the latter.
Nationwide Ins. Co. v. Gode, 187 Conn. 386, 399, 446 A.2d 1059 (1982). Therefore, we
focus on the language contained in the statutory suit limitation of § 38–98.


The trial court found the following facts for purposes of the summary judgment. On May 9, 1982,
a fire destroyed the home of the plaintiff. At the time of the loss, the plaintiff's home was insured
by the defendant. On August 9, 1982, the plaintiff filed two proof of loss statements with the
defendant, one for loss of the dwelling and the other for loss of the contents of the dwelling. By
letter dated August 16, 1982, the defendant rejected both proofs of loss as being “excessive and
premature.” On November 1, 1982, the defendant paid the plaintiff's claim for loss of the dwelling
but, without explanation, made no payment on the claim for loss of the contents. There was no
further communication between the parties until August 23, 1983, when the plaintiff made a written
inquiry requesting an explanation for the denial of her loss of contents claim.


On August 16, 1985, the plaintiff instituted this suit by way of a three count complaint alleging that
the defendant had: (1) breached the insurance contract; (2) engaged in unfair insurance practices
in violation *649  of CUIPA; see footnote 1, supra; and (3) engaged in unfair trade practices in
violation of CUTPA. See footnote 2, supra. The defendant moved for summary judgment alleging
that the one year suit limitation provision in the insurance contract barred the plaintiff's suit.


The trial court rendered summary judgment in favor of the defendant on all three counts. 6  With
respect to the second and third counts, the court held that “since the CUIPA and CUTPA claims
necessarily arise from the relationship between the parties created by the insurance contract, they,
too, are subject to the policy provision requiring the institution of suit within one year [as a matter
of law].” The Appellate Court affirmed the judgment of the trial court. Lees v. Middlesex Ins. Co.,
supra.


6 Concerning the plaintiff's breach of contract count, the trial court held that the defendant was
not estopped from asserting [the one year limitation] provision as a defense and, therefore,
dismissed the breach of contract claim as being barred by that provision. The Appellate Court
affirmed. On appeal, the plaintiff does not dispute the conclusion that her breach of contract
claim is barred by General Statutes (Rev. to 1981) § 38–98.


The plaintiff claims that the trial court was incorrect as a matter of law in granting **955  summary
judgment on the second and third counts because the CUIPA and CUTPA claims alleged in those
counts are not actions “on this policy” but are independent statutory tort actions and, therefore,
the one year suit limitation provision in § 38–98 does not apply. The defendant claims that: (1)
the trial court was correct in granting summary judgment because all claims by an insured against
an insurer, regardless of their nature, are governed by the one year suit limitation provision of §
38–98; and (2) even if the plaintiff's CUIPA and CUTPA claims are not governed by the one year



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982129368&pubNum=162&originatingDoc=I5a3d3bc734f311d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Lees v. Middlesex Ins. Co., 219 Conn. 644 (1991)
594 A.2d 952


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6


suit limitation of § 38–98, that limitation nevertheless controls unless the plaintiff has advanced
a viable CUIPA or CUTPA *650  claim. We agree with the plaintiff that her CUIPA and CUTPA
claims are not subject to the one year suit limitation of § 38–98.


I


The standard for appellate review of a trial court's decision to grant a motion for summary judgment
is well established. “Practice Book § 384 provides that summary judgment ‘shall be rendered
forthwith if the pleadings, affidavits and any other proof submitted show that there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as a matter of law.’
” Zichichi v. Middlesex Memorial Hospital, 204 Conn. 399, 402, 528 A.2d 805 (1987); see also
Gurliacci v. Mayer, 218 Conn. 531, 562, 590 A.2d 914 (1991). The issue, therefore, is whether the
Appellate Court properly determined that judgment for the defendant was required as a matter of
law because the plaintiff's CUIPA and CUTPA claims were barred by the one year suit limitation
of § 38–98 for a suit on the policy.


Construction of a statute is a question of law for the court. Griffin Hospital v. Commission on
Hospitals & Health Care, 200 Conn. 489, 496, 512 A.2d 199, appeal dismissed, 479 U.S. 1023, 107
S.Ct. 781, 93 L.Ed.2d 819 (1986). In every case involving the construction of a statute, our starting
point must be the language employed by the legislature. King v. Board of Education, 203 Conn.
324, 332, 524 A.2d 1131 (1987). Section § 38–98 requires the standard fire insurance policy form to
contain the following provision: “No suit or action on this policy for the recovery of any claim shall
be sustainable ... unless commenced within 12 months next after inception of the loss.” (Emphasis
added.) To determine whether the plaintiff's CUIPA and CUTPA claims are governed by the one
year limitation *651  of § 38–98, we must first determine if the plaintiff's CUIPA and CUTPA
claims are actions “on this policy” as required by the statute. We conclude that they are not.


[1]  The plaintiff claims that her CUIPA and CUTPA claims are not actions “on [the] policy.” The
plaintiff contends that if § 38–98 were interpreted to include all suits against the insurer, the words
“on this policy” would be superfluous. By contrast, the defendant's claim is essentially that § 38–98
should be interpreted to provide that any cause of action brought by an insured against her insurer
is governed by the one year suit limitation in the statute. In support of its claim, the defendant
relies on a line of cases that have held that any form of action, including tort actions, growing
out of the contractual relationship, constitutes an action on the policy and, therefore, is governed
by the limitation provision in the insurance contract. 7  See **956  *652  Barrow Development
Co. v. Fulton Ins. Co., 418 F.2d 316 (9th Cir.1969); Hawley Enterprises, Inc. v. Reliance Ins. Co.,
621 F.Supp. 190 (D.Conn.1985); Zieba v. Middlesex Mutual Assurance Co., 549 F.Supp. 1318
(D.Conn.1982); 8  Modern Carpet Industries, Inc. v. Factory Ins. Assn., 125 Ga.App. 150, 186
S.E.2d 586 (1971); Zehner v. MFA Ins. Co., 451 N.E.2d 65 (Ind.App.1983).
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7 The plaintiff and defendant note in their briefs that there is a split of authority with respect
to whether an action brought by an insured against the insurer alleging a common law
tort, such as negligence, fraud or bad faith, is governed by the limitation provision in the
Insurance policy for actions on the policy or by a tort statute of limitations. Compare Hearn
v. Rickenbacker, 428 Mich. 32, 400 N.W.2d 90 (1987) (plaintiff's fraud claim against insurer
not action on policy and, therefore, not governed by one year limitation in insurance policy);
Plant v. Illinois Employers Ins. of Wausau, 20 Ohio App.3d 236, 485 N.E.2d 773 (1984)
(plaintiff's bad faith claim against insurer based on duty imposed by law, not contract and not
governed by one year suit limitation in insurance policy); Lewis v. Farmers Ins. Co., 681 P.2d
67 (Okla.1983) (plaintiff's bad faith claim governed by tort statute of limitations); Warmka
v. Hartland Cicero Mutual Ins. Co., 136 Wis.2d 31, 400 N.W.2d 923 (1987) (plaintiff's
bad faith claim based on tort and governed by tort statute of limitations); with Barrow
Development Co. v. Fulton Ins. Co., 418 F.2d 316 (9th Cir.1969) (negligence claim against
insurer governed by one year suit limitation in policy); Modern Carpet Industries, Inc. v.
Factory Ins. Assn., 125 Ga.App. 150, 186 S.E.2d 586 (1971) (regardless of form of action,
if source of right claimed has evolved from insurance policy, one year limitation in policy
applies); Zehner v. MFA Ins. Co., 451 N.E.2d 65 (Ind.App.1983) (plaintiff's tort action against
insurer governed by one year limitation in the policy).


8 In support of its claim, the defendant places special emphasis upon two decisions of the
United States District Court for the District of Connecticut. Hawley Enterprises, Inc. v.
Reliance Ins. Co., 621 F.Supp. 190 (D.Conn.1985) (plaintiff's CUIPA claim barred by one
year limitation in policy); Zieba v. Middlesex Mutual Assurance Co., 549 F.Supp. 1318
(D.Conn.1982) (alleged tortious conduct of insurer arises out of its obligations under contract
and, therefore, plaintiff's bad faith claim governed by one year limitation in insurance policy).
We note, however, that we need not defer to the district court's decisions on issues of
Connecticut law. Rego v. Connecticut Ins. Placement Facility, 219 Conn. 339, 350, 593 A.2d
491 (1991).


In the construction of a statute, no word should be treated as superfluous or insignificant. O'Brien
Properties, Inc. v. Rodriguez, 215 Conn. 367, 372–73, 576 A.2d 469 (1990). The statute states
only that an action “on this policy” must be brought within one year. The defendant's interpretation
of the statute, however, would in effect broaden the language to provide that any suit or action
against an insurer must be brought within one year. Such an interpretation would render the words
“on this policy” superfluous because all actions between the respective parties, whether “on [the]
policy” or not, would be subject to the one year limitation provision. Had the legislature intended
all actions between an insurer and an insured to be subject to the one year provision it could have
explicitly so provided. We ordinarily decline to read into statutes provisions not clearly stated;
Local 218 Steam Fitters Welfare Fund v. Cobra Pipe Supply & Coil Co., 207 Conn. 639, 645, 541
A.2d 869 (1988); and we see no compelling reason to do so in this case.
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*653  Furthermore, the phrase “on this policy” strongly suggests that it was not intended to
encompass CUIPA and CUTPA claims because that phrase and those claims ordinarily involve
different factual inquiries, and because the duties ordinarily associated with them derive from
different sources. In an action on an insurance policy, the conduct giving rise to the insurer's
liability is a failure to pay out the policy proceeds when the insurer is contractually bound to do so.
The factual inquiry focuses on the nature of the loss, the coverage of the policy and whether the
parties have complied with all of the terms of the policy. In a CUIPA and CUTPA claim, however,
the insurer's liability is ordinarily based on its conduct in settling or failing to settle the insured's
claim and on its claims settlement policies in general. The factual inquiry focuses, not on the nature
of the loss and the terms of the insurance contract, but on the conduct of the insurer. Furthermore,
in an action “on [the] policy,” the insurer's duty to comply with the policy provisions stems from
the private insurance agreement and is contractual in nature. In a CUIPA and CUTPA claim, the
insurer's duty stems not from the private insurance agreement but from a duty imposed by statute.


We note further that General Statutes § 42–110g(f) 9  provides for a three year statute of limitations
for bringing a CUTPA claim. If we were to adopt the defendant's position that a CUTPA claim is
governed by the one year provision in § 38–98, it would render the statute of limitations prescribed
in § 42–110g(f) meaningless, as applied to claims based upon improper practices of insurers. We
presume, however, **957  that the legislature intended §§ 38–98 and 42–110g(f) to be harmonious
with each other and we therefore “ ‘construe *654  each to leave room for meaningful operation
of the other.’ ” Milford v. Local 1566, 200 Conn. 91, 100, 510 A.2d 177 (1986). Thus, we interpret
the statute of limitations in § 42–110g(f) to operate independently of that prescribed in § 38–98.


9 General Statutes § 42–110g(f) provides: “An action under this section may not be brought
more than three years after the occurrence of a violation of this chapter.”


Furthermore, although the legislature has not expressly provided a specific statute of limitation
provision for CUIPA claims, it would be anomalous to apply the § 38–98 limitations period to
CUIPA claims since we have held that a private cause of action exists under CUTPA to enforce
alleged CUIPA violations. Mead v. Burns, 199 Conn. 651, 665–66, 509 A.2d 11 (1986). This
linkage counsels strongly against reading a CUIPA claim as an action “on [the] policy” under §
38–98.


Finally, pursuant to § 42–110g(a) and (d) 10  the court may award punitive damages and reasonable
attorneys' fees for a violation of CUTPA. These are damages that could be awarded even if the
plaintiff's principal damages were proven to be only the amount of her loss covered by the policy.
This further supports the conclusion that a CUTPA violation gives rise to a separate cause of action
and is not governed by the limitations period provided in § 38–98.
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10 General Statutes § 42–110g(a) and (d) provide in pertinent part: “ACTION FOR
DAMAGES. CLASS ACTIONS. COSTS AND FEES. EQUITABLE RELIEF. EF. (a) ...
The court may, in its discretion, award punitive damages and may provide such equitable
relief as it deems necessary or proper....


“(d) In any action brought by a person under this section, the court may
award, to the plaintiff, in addition to the relief provided in this section, costs
and reasonable attorneys' fees based on the work reasonably performed by
an attorney and not on the amount of recovery....”


Our conclusion is not inconsistent with Hanover Ins. Co. v. Fireman's Fund Ins. Co., 217 Conn.
340, 354–55, 586 A.2d 567 (1991), in which we recently addressed *655  the argument that an
insurer's equitable claim to contribution was not one that rested “on the policy.” In that case, two
insurance companies had provided fire insurance coverage to the insured. When the insured's place
of business was damaged in a fire, one insurance company paid the entire claim while the remaining
company refused to pay. The company that paid the claim eventually brought a subrogation action
against the nonpaying company, in which it sought reimbursement of one-half of the amount it
had paid to the insured. Because that action had been brought more than one year after the fire
loss, we held that it was barred by § 38–98.


The insurer seeking reimbursement argued, however, that it had an independent, equitable right to
contribution that did not rest “on the policy” and, therefore, was not barred by § 38–98. Without
deciding that question, we noted “that the policy of swift settlement of claims promoted by
the one year suit provision in § 38–98 would be undermined if insurers who failed to bring a
timely subrogation claim could simply bypass the one year suit requirement ... by also alleging
an independent contribution claim....” Hanover Ins. Co. v. Fireman's Fund Ins. Co., supra, at 355,
586 A.2d 567.


Our discussion in Hanover rested on the understanding that in nearly every circumstance where
an insurer had a subrogation claim against another insurer, it could also assert a parallel right to
contribution. CUTPA and CUIPA claims, however, do not pose the same problem. Such claims,
as we noted earlier, generally involve different factual inquiries than do breach of contract claims.
Thus, there is a substantially reduced likelihood that a party asserting an untimely breach of
contract claim would readily be able to circumvent the one year suit provision by alleging a CUTPA
or CUIPA claim.


*656  II
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[2]  The defendant next claims that even if CUIPA and CUTPA claims are not actions on the policy,
we should adopt the position that the one year suit limitation **958  provision controls unless the
insured has advanced a viable CUIPA and CUTPA claim. The defendant argues that if the plaintiff's
CUIPA and CUTPA claims are essentially a pretextual attempt to recover the policy proceeds, the
claims should be governed by the one year suit limitation provision. 11  The defendant asserts that
this rule applies here because the plaintiff has not alleged any misconduct on the defendant's part
after the loss other than those acts relating to the denial of the claim. 12  We reject this view.


11 This view has been adopted by at least one California appellate court. See Abari v. State Farm
& Casualty Co., 205 Cal.App.3d 530, 252 Cal.Rptr. 565 (2d Dist.1988) (plaintiff's bad faith
and unfair practice claims barred by one year suit limitation for actions on policy because
they are a “transparent attempt to recover on the policy”); Lawrence v. Western Mutual Ins.
Co., 204 Cal.App.3d 565, 251 Cal.Rptr. 319 (2d Dist.1988) (if allegation of tortious bad
faith relates to claim on underlying policy rather than to conduct or even subsequent to loss,
action is on the policy).


12 Contrary to the defendant's assertion, however, the plaintiff has alleged acts of misconduct by
the defendant occurring after the loss that are unrelated to the policy proceeds. Specifically,
the plaintiff has alleged that the defendant failed to deny or confirm coverage of her claim
within a reasonable time after the proof of loss statements were completed in violation
of General Statutes (Rev. to 1981) § 38–61(6)(e). The plaintiff has also alleged that the
defendant failed to provide any explanation as to why the defendant denied the plaintiff's
claim in violation of § 38–61(6)(n).


The trial court, by denying the defendant's motion to strike the plaintiff's CUIPA and CUTPA
claims, determined that the plaintiff had alleged valid CUIPA and CUTPA violations. If the plaintiff
ultimately prevails on her CUIPA or CUTPA claim, the defendant may then appeal and secure
appellate review of the trial court's decision on the motion to strike. If the plaintiff *657  proves
that the defendant's conduct violated CUIPA, CUTPA, or both, we see no reason to deny relief
simply because § 38–98 would bar an action on the insurance policy. To accept the defendant's
argument would be inconsistent with the recognition of CUIPA and CUTPA claims as independent
actions based on factual inquiries and sources of duty separate from actions on the policy. 13


13 The defendant attempts to raise an alternative ground on which to affirm the Appellate
Court's decision. It claims that, because the trial court determined that the plaintiff was unable
to establish the existence of an issue of material fact with respect to a claim of estoppel that
the plaintiff raised in response to the motion for summary judgment, the plaintiff likewise
has failed to establish the existence of an issue of material fact with respect to her CUIPA
and CUTPA claims. We decline to consider this claim.
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The defendant is essentially asking us to determine whether the plaintiff has alleged valid
CUIPA and CUTPA claims. As previously noted; see footnote 4, supra; we declined to
consider in this appeal whether the trial court was correct in concluding that the plaintiff's
CUIPA and CUTPA counts alleged valid causes of action.


The judgment is reversed and the case is remanded for further proceedings according to law.


In this opinion the other Justices concurred.


All Citations


219 Conn. 644, 594 A.2d 952


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		Lees v. Middlesex Ins. Co., (1991) 219 Conn. 644






Magnolia Square Homeowners Assn. v. Safeco Ins. Co., 221 Cal.App.3d 1049 (1990)
271 Cal.Rptr. 1


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


221 Cal.App.3d 1049, 271 Cal.Rptr. 1


MAGNOLIA SQUARE HOMEOWNERS
ASSOCIATION, Cross-complainant and Appellant,


v.
SAFECO INSURANCE COMPANY OF AMERICA, Cross-defendant and Respondent.


No. H005066.
Court of Appeal, Sixth District, California.


May 31, 1990.


SUMMARY


An insurer brought a declaratory relief action against a homeowners association seeking a
determination that it had no duty to indemnify the association for losses incurred by it due to
structural defects in its condominium complex. The trial court, taking judicial notice of an earlier
filed complaint in a separate action by the association against the developer and other entities,
found that the association had notice of structural defects at the time of filing that complaint, and
thus the court granted summary judgment for the insurer on the basis of the 12-month limitation
provision contained in the policy. The trial court also granted summary judgment for the insurer
on the association's cross-complaint, which alleged insurance bad faith, breach of fiduciary duties,
and breach of statutory duties. (Superior Court of Santa Clara County, No. 621474 and 622935,
George W. Bonney, Judge.)


The Court of Appeal affirmed. It held that the trial court did not err in taking judicial notice of the
complaint in the other action; the allegations in that complaint were not hearsay, since they were
not offered to prove their truth (that structural defects existed), but rather just that the association
had notice of the defects. The court held that the trial court properly granted summary judgment
for the insurer on the basis of the 12- month limitation provision. Even under an application of
the rule that a cause of action accrues when the plaintiff discovers or should have discovered all
facts essential to the cause of action, the court held, the action was barred, since by the time the
complaint in the other action was filed the association could have discovered injury and cause
through the exercise of reasonable diligence. The court held that the association's declarations did
not raise a triable issue as to when the association had notice. Further, the court held, the insurer
did not waive, and was not estopped to assert, the 12-month *1050  period, and the trial court
properly granted summary judgment on the cross-complaint, since the association's claims in that
complaint were essentially a claim on the policy and thus were also time-barred. (Opinion by Elia,
J., with Premo, Acting P. J., and Cottle, J., concurring.)
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Summary Judgment § 26--Appellate Review--Scope.
Since a summary judgment motion raises only questions of law regarding the construction and
effect of the supporting and opposing papers, the appellate court independently reviews them,
applying the same three-step analysis required of the trial court. First, the court identifies the issues
framed by the pleadings because the motion must respond to these allegations by establishing a
complete defense or establishing that there is no factual basis for relief on any of the theories
contemplated by the opponent's pleading. Second, the court must decide whether facts to negate
the opponent's claim and warrant judgment in the moving party's favor have been established.
Finally, the court must determine whether the opposition establishes that a triable, material fact
exists. In this regard, a court generally cannot resolve questions about a declarant's credibility in
a summary judgment proceeding, unless admissions against interest have been made that justify
disregard of any dissimulation.


(2a, 2b)
Evidence § 9--Judicial Notice--Matters Subject to Notice-- Complaint in Earlier Action by Same
Party.
In a declaratory relief action by an insurer against a homeowners association seeking a
determination that it had no duty to indemnify the association for losses incurred due to structural
defects under its all-risk property insurance policy, the trial court, in granting summary judgment
for the insurer on the basis of the 12-month limitation period contained in the policy, did not err
in taking judicial notice of the association's first amended complaint in a separate action against
the developer and other entities, which complaint revealed that the association had notice of the
claimed defects as of the date of the filing of the complaint. The complaint was outside the hearsay
rule, since it was not used to prove the truth of the matter stated (that defects existed), but only to
show that the association had notice or knowledge of them. The fact that some of the allegations
of the complaint were made on information and belief did not alter this conclusion. Although
information and *1051  belief indicates that an allegation is not based on firsthand knowledge and
is thus hearsay, the fact that the association's notice was not based on firsthand knowledge was of
no particular significance, since it was only the fact of notice that was important.


[See 1 Witkin, Cal. Evidence (3d ed. 1986) § 102.]


(3)
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Evidence § 9--Judicial Notice--Matters Subject to Notice--Matters Pertaining to Courts.
Even though Evid. Code, § 452, subd. (d), permits a court to take judicial notice of court records,
a court cannot take judicial notice of the truth of hearsay statements simply because the statements
are part of the court record. A court may take judicial notice of the existence of each document
in a court file, but can only take judicial notice of the truth of facts asserted in documents such as
orders, findings of fact and conclusions of law, and judgments.


(4)
Insurance Contracts and Coverage § 136--Actions--Judgment--Summary Judgment--Limitation
Period Contained in Policy.
In a declaratory relief action by an insurer against a homeowners association seeking a
determination that it had no duty to indemnify the association for losses incurred due to structural
defects under its all-risk property insurance policy, the trial court properly granted summary
judgment for the insurer on the basis of the 12-month limitation provision contained in the policy.
Such provisions are enforceable. The allegations in the association's first amended complaint in a
separate action against the developer and other entities indicated that at the time of the filing of
that complaint the association had notice of structural defects. Nevertheless, the association filed
its action against the insurer more than one year later. Even under an application of the rule that a
cause of action accrues when the plaintiff discovers or should have discovered all facts essential to
the cause of action, the action was barred, since by the time the complaint in the other action was
filed the association could have discovered injury and cause through the exercise of reasonable
diligence.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 529.]


(5a, 5b)
Insurance Contracts and Coverage § 136--Actions--Judgment-- Summary Judgment--Limitation
Period in Policy--Effect of Insured's Declarations.
In a declaratory relief action by an insurer against a homeowners association seeking a declaration
that it had no duty to indemnify the association for losses incurred due to structural defects
under its all-risk property insurance policy, the trial court properly granted summary judgment
for the insurer on the basis of the *1052  12-month limitation provision contained in the
policy, notwithstanding the association's contention that a triable issue of fact existed in that its
declarations stated that it did not know of the structural damage until its experts opened up the
walls in the condominium complex. The trial court had taken judicial notice of the association's
complaint in a separate action against the developer and other entities; the complaint was filed
nearly a year before the experts opened the walls, and it indicated that at that time the association
had notice that structural problems existed. Declarations by the association's counsel and its experts
were not materially inconsistent with the conclusion that the association had notice at this earlier
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date. Other declarations indicated that the association did not know the extent of the problem
until the walls were opened, but nothing indicated that the association was blamelessly ignorant
in failing to investigate previously.


[Property insurance: insured's ignorance of loss or casualty, cause of damage, coverage or existence
of policy, or identity of insurer, as affecting or excusing compliance with requirements as to time
for giving notice, making proof of loss, or bringing action against insurer, note, 24 A.L.R.3d 1007.]


(6)
Evidence § 40--Hearsay--Exceptions to the Rule--Admissions by Parties-- Pleadings From Prior
Proceedings.
A pleading in a prior civil proceeding may be offered as an evidentiary admission against the
pleader. The pleading constitutes an evidentiary rather than a judicial admission, and it is always
competent for the party against whom the pleading is offered to show that the statements were
inadvertently made or were not authorized by him or made under mistake of fact.


(7)
Insurance Contracts and Coverage § 126--Actions--Limitation Period Contained in Policy--Waiver
and Estoppel.
In a declaratory relief action by an insurer against a homeowners association seeking a
determination that it had no duty to indemnify the association for losses incurred due to structural
defects under its all-risk property insurance policy, in which the trial court took judicial notice of
a complaint by the association in a separate action indicating that the association had notice of the
claimed defects at that time and thus granted summary judgment for the insurer on the basis of
the 12-month limitation provision contained in the policy, the insurer did not waive, and was not
estopped to assert, the 12-month limitation period by lulling the association into delaying the filing
of its suit. Even if an insurer could somehow be estopped to assert the period because it failed
continually to advise the insured of the period, any such *1053  conduct alleged in this action took
place after the 12-month period had already run.


(8)
Insurance Contracts and Coverage § 136--Actions--Judgment--Summary Judgment--Limitation
Period in Policy--Insurer's Bad Faith and Breach of Duties as Claims Under Policy.
In a declaratory relief action by an insurer against a homeowners association seeking a
determination that it had no duty to indemnify the association for losses incurred due to structural
defects under its all-risk property insurance policy, in which action the trial court granted summary
judgment for the insurer on the ground of the 12-month limitation provision contained in the
policy, the trial court did not err in also granting summary judgment for the insurer on the
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association's claims against the insurer for insurance bad faith, breach of fiduciary duties and
breach of statutory duties. The association's cross-complaint revealed that the essence of its claims
was an attempt to recover damages for failure to provide benefits under the policy; thus these
claims were fundamentally a claim on the policy and were time-barred.


COUNSEL
Philip E. Decker and Karin Rumstedt for Cross-complainant and Appellant.
Langley & Haigh, Larry D. Langley and J. Penny Oliver for Cross- defendant and Respondent.


ELIA, J.


Magnolia Square Homeowners Association appeals after summary judgment was granted in favor
of Safeco Insurance Company of America. We conclude that summary judgment was properly
granted because MSHA's claim for losses incurred due to structural defects was barred by the 12-
month limitation period set forth in the Safeco all-risk property insurance policy. The judgment
is therefore affirmed.


Facts and Procedural Background
Magnolia Square is a 32-unit residential condominium complex located in Mountain View,
California. Each unit owner is a member of Magnolia Square Homeowners Association (MSHA).
*1054


Safeco Insurance Company provided coverage for MSHA under an all-risk property insurance
policy. The coverage commenced on September 1, 1979, and was renewed on an annual basis until
September 1, 1986.


In early 1978, Magnolia Square experienced extensive water leakage problems and began
negotiating with the developer of the complex regarding repairs. In 1981, MSHA retained
Walter Gloskowski, a civil engineer, to examine the building for possible construction defects.
Gloskowski's report documented several problems including (1) absence of building paper; (2)
improper flashings; (3) electrical problems; (4) improper nailing; (5) absence of caulking and
(6) other violations of the building codes. The report also noted, “There are likely other adverse
conditions which a more complete and technically exhaustive inspection might reveal.”


In April 1982, as a result of Gloskowski's report, MSHA filed suit, in action No. 496759, against
the developer and other entities involved in the design and construction of the complex.


In June 1982, MSHA retained the services of C & J Construction Company to complete certain
repairs. During the course of these repairs, additional design and construction defects were
observed. These defects resulted in further water intrusion and dry rot.
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MSHA filed its first amended complaint (which was dated July 29, 1985 and unverified) on
September 13, 1985. Included in the complaint were certain information and belief allegations
listed under the subheading “Structural Defects.” We set those allegations out in the footnote
below. 1  *1055


1 The 1985 complaint included these allegations: “10. Plaintiff is informed and believes and
thereupon alleges that the Subject Property and subject structures are not of merchantable
quality, were not built with reasonably fit materials, were not constructed in a reasonably
workmanlike manner, and are in fact defective and unfit, ... [i]n the following respects:
10.1 Structural Defects: On information and belief, the residential structures at the Magnolia
Square Project are defective, incomplete, hazardous, unsafe, and inadequate in that, among
other things, said structures do not contain structural framing hold-downs, tie-downs or
similar devices in sufficient numbers and at proper locations, or at all; structural shear
walls are variously missing or inadequate. 10.2 Fire Walls: The inter-unit fire walls are
defective, illegal, hazardous, unsafe and incomplete in that, among other things, some fire
walls are entirely missing, and other purported fire walls contain voids, open gaps, and
voids, thus making them ineffective as fire walls. ... 10.4 Roofing System: The roofing
system installed on the residential buildings in [sic] defective and incomplete in that,
among other things, the roofing system does not contain proper or adequate flashing and
counterflashing, is improperly or inadequately designed or installed, and contains defective
materials, ... causing, ... water leaking into residential units, ... thus causing wood rot, decay,
mold, mildew, and other conditions of deterioration and structural impairment. ... 10.13
Enclosed Garage Structures: The enclosed garage structures within the Project are defective,
inadequate, and incomplete in that the garage walls are unstable, interior plywood sheathing
is missing, studs and trusses are inadequately spaced and braced, connections are not bolted,
vertical members are missing, some trusses have broken chords, exterior plywood joints
are not blocked, anchor bolts are not properly imbedded, all causing or contributing to
weakening of the structural integrity of the garage buildings. ...”


On May 20-21, 1986, MSHA's experts opened up parts of the building walls and discovered that
certain structural elements called for in the project plans were missing or not built in accordance
with the plans. In particular, MSHA contends that the complex was “grossly underdesigned and
structurally inadequate. Actual construction amplified and worsened this underdesign by poor and
improper construction of such few key structural elements as were called for on the Project plans.
Both poor plans and poor construction combined again to create significant building envelope
waterproofing problems which, at exterior walls, exacerbate the poor design and construction
of the building's structural elements, causing very significant damage to the building envelope
and exterior wall framing.” Subsequent investigation confirmed that these structural deficiencies
existed throughout the complex's buildings.
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On August 19, 1986, MSHA's counsel notified Safeco that Magnolia Square suffered extensive
structural damage and impairment so that each unit was in danger of total collapse. The letter
informed Safeco that the “conditions of collapse and direct physical loss were literally built into
the units during the course of construction and have been in existence continuously thereafter, ...”


On February 4, 1987, Safeco brought an action for declaratory relief seeking a determination that
it had no duty to indemnify MSHA. On April 24, 1987, MSHA filed a general denial and a cross-
complaint for tortious breach of insurance contract.


Safeco moved for summary judgment. The trial court took judicial notice of the MSHA first
amended complaint in action No. 496759, which contained allegations of structural defects. The
court subsequently granted the motion based upon its determination that MSHA's claim was barred
by the 12-month limitation period set forth in the Safeco policy. This provision of the policy
provided, “No suit shall be brought on this policy unless the insured has complied with all of
the policy provisions and has commenced the suit within one year after the loss occurs.” (Italics
added.)


MSHA brings this appeal. *1056


Standard of Review
(1) “Since a summary judgment motion raises only questions of law regarding the construction
and effect of the supporting and opposing papers, we independently review them on appeal,
applying the same three-step analysis required of the trial court.” (AARTS Productions, Inc. v.
Crocker National Bank (1986) 179 Cal.App.3d 1061, 1064 [225 Cal.Rptr. 203].) First, we must
identify the issues framed by the pleadings because the motion must respond to these allegations by
establishing a complete defense or establishing that there is no factual basis for relief on any of the
theories contemplated by the opponent's pleading. Second, we must decide whether facts to negate
the opponent's claim and warrant judgment in the moving party's favor have been established.
Finally, we must determine whether the opposition establishes that a triable, material fact exists.
(Id. at pp. 1064-1065.) In this regard, we note that “[a] court generally cannot resolve questions
about a declarant's credibility in a summary judgment proceeding [citations], unless admissions
against interest have been made which justify disregard of any dissimulation.” (Id. at p. 1065,
citing Gray v. Reeves (1977) 76 Cal.App.3d 567, 573-574 [142 Cal.Rptr. 716].)


Discussion


I. Propriety of Judicial Notice
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(2a) MSHA argues that the trial court could not take judicial notice of its first amended complaint
in action No. 496759 because the complaint constituted hearsay. However, as we shall explain
below, the complaint was not offered to prove the truth of the matters asserted therein. It is therefore
outside the parameters of the hearsay rule.


(3) Evidence Code section 452, subdivision (d) permits the court to take judicial notice of court
records. However, a court cannot take judicial notice of the truth of hearsay statements simply
because the statements are part of a court record. (Ramsden v. Western Union (1977) 71 Cal.App.3d
873, 879 [138 Cal.Rptr. 426]; People v. Thacker (1985) 175 Cal.App.3d 594, 598-599 [221
Cal.Rptr. 37].) As stated in Day v. Sharp (1975) 50 Cal.App.3d 904 [123 Cal.Rptr. 918], “ 'A court
may take judicial notice of the existence of each document in a court file, but can only take judicial
notice of the truth of facts asserted in documents such as orders, findings of fact and conclusions
of law, and judgments.' ” (Id. at p. 914, quoting Jefferson, Cal. Evidence Benchbook (1st ed. 1972)
Judicial Notice, § 47.3, p. 840.)


(2b) Were the allegations of structural defects in the first amended complaint offered “to prove the
truth of the matter stated?” ( *1057  Evid. Code, § 1200.) We conclude that they were not. The
complaint was offered to prove that MSHA had notice or knowledge of structural defects; it was
not offered to prove that such defects in fact existed. Because the allegations were not offered to
prove their truth, they are not subject to the prohibition against hearsay. (See e.g. Younger v. State
Bar (1974) 12 Cal.3d 274, 286 [113 Cal.Rptr. 829, 522 P.2d 5]; 1 Witkin, Cal. Evidence (3d ed.
1986) § 593, p. 566.)


The fact that some of the allegations were made on information and belief does not alter our
conclusion. Information and belief is a “common legal term used to indicate that 'the allegation is
not based on firsthand knowledge of the person making the allegation, but that person nevertheless,
in good faith, believes the allegation to be true.' ” (City of Santa Cruz v. Municipal Court (1989)
49 Cal.3d 74, 93, fn. 9 [260 Cal.Rptr. 520, 776 P.2d 222], quoting Black's Law Dict. (5th ed.
1979) p. 701.) Thus, an allegation on information and belief is hearsay. (Star Motor Imports, Inc.
v. Superior Court (1979) 88 Cal.App.3d 201, 204 [151 Cal.Rptr. 721].) If offered to prove its
truth, an information and belief allegation in a complaint could pose a double hearsay problem: the
complaint would be hearsay and the statement on information and belief would also be hearsay.
However, we need not concern ourselves with that dilemma because, as previously noted, the
allegations of structural defects here were offered to prove only that MSHA had notice of such
defects. And the fact that MSHA's notice was not based upon firsthand knowledge is of no
particular significance since it is the fact of the notice, rather than its basis, which is important.


This case is distinguishable from Day v. Sharp, supra, 50 Cal.App.3d 904, because the statement in
Day was offered to prove its truth. In Day, court records included a statement, which was made on
information and belief, concerning an amount of money allegedly received by the defendant. The
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plaintiff sought to use the records to prove that the defendant had received that particular amount.
The court concluded that the statement “was clearly hearsay which should have been disregarded
by the trial court.” (Id. at p. 915, fn. omitted.)


In sum, we conclude that the allegations of the first amended complaint in action No. 496759 did
not constitute hearsay because they were not offered to prove the truth of the matter asserted. Thus,
the trial court's decision to take judicial notice of those allegations was not error.


II. 12-month Limitation Period
(4) The next issue is whether MSHA's cross-complaint against Safeco, filed on April 24, 1987, was
barred by the policy provision requiring MSHA *1058  to commence “the suit within one year
after the loss occurs.” 2  MSHA contends that its claim was not barred because the loss did not occur
until May 1986 when its experts cut open the Magnolia Square walls and discovered structural
defects. We conclude, however, that the claim was barred because the allegations in MSHA's first
amended complaint, dated July 29, 1985, demonstrate that MSHA had notice of structural defects
in 1985, more than one year before MSHA filed its cause of action against Safeco. In making this
determination, we consider the decisions in Abari v. State Farm Fire & Casualty Co., supra, 205
Cal.App.3d 530, and Lawrence v. Western Mutual Ins. Co., supra, 204 Cal.App.3d 565.


2 One-year limitation provisions such as the one here are enforceable. (State Farm Fire &
Casualty Co. v. Superior Court (1989) 210 Cal.App.3d 604, 608 [258 Cal.Rptr. 413], citing
Abari v. State Farm Fire & Casualty Co. (1988) 205 Cal.App.3d 530 [252 Cal.Rptr. 565]
and Lawrence v. Western Mutual Ins. Co. (1988) 204 Cal.App.3d 565 [251 Cal.Rptr. 319].)


In Lawrence v. Western Mutual Ins. Co., supra, 204 Cal.App.3d 565, the insured argued that the
12-month period, defined in his all-risk homeowner's policy as the “inception of loss,” began to
run when the “insured knew or should have known that a loss has occurred which is covered by
his insurance policy.” (Id. at pp. 571-572.) A 1983 soils report received by the insured revealed
defects in the property dating back to 1968. The insured did not file his claim until 1985, when he
discovered that his policy might provide coverage. On appeal, the court concluded the insured's
cause of action accrued no later than 1983, when he received the soils report. The claim was
therefore barred by the 12-month limitation period in the policy.


In Abari v. State Farm Fire & Casualty Co., supra, 205 Cal.App.3d 530, the insured noticed small
cracks in the walls, driveway, fireplace and counter of his home in 1979. By 1984, the cracks had
worsened and new cracks had developed. In 1985, he filed his claim. The insurer demurred and
the demurrer was sustained without leave to amend. On appeal, the insured argued that the 1979
cracks were so small that “ 'no reasonable person would be put on notice of a subsidence problem.'
” (Id. at p. 535.) The court noted that although it was conceivable that the cracks were too trivial
to alert the insured to the gravity of the problem, the insured's complaint failed to make such an
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allegation. The court therefore concluded that the state of the insured's pleadings compelled the
conclusion that the insured was on notice beginning in 1979. (Ibid.) Abari cited April Enterprises,
Inc. v. KTTV (1983) 147 Cal.App.3d 805, 832 [195 Cal.Rptr. 421], for the proposition that a cause
of action accrues “when the plaintiff discovers or should have discovered all facts essential to the
cause of action.” (Abari v. *1059  State Farm Fire & Casualty Co., supra, 205 Cal.App.3d at p.
535, italics in original.) 3


3 The 12-month limitation period in the Safeco policy uses the words “loss occurs” as opposed
to the term “inception of loss” used in Lawrence and Abari. In State Farm Fire & Casualty
Co. v. Superior Court, supra, 210 Cal.App.3d at page 610, we determined that the differences
between “occurrence” and “inception of loss” were trivial. No less trivial is the difference
between “inception of loss” and “loss occurs.”


MSHA argues that the rule of April Enterprises, Inc. v. KTTV, supra, 147 Cal.App.3d at page
832, demonstrates that the loss did not occur until MSHA cut into the walls in May 1986 and
“discovered” the damage. However, we conclude that even if the April Enterprises, Inc. v. KTTV,
supra, 147 Cal.App.3d at page 832, rule was used to determine when the “loss occurs,” MSHA's
claim would still be barred because even under that rule, it is evident that by 1985 MSHA could
“have discovered injury and cause through the exercise of reasonable diligence.” (Id. at p. 826.) 4


This conclusion is compelled by the allegations of structural defects in MSHA's first amended
complaint.


4 The Supreme Court has granted review in two cases to consider the applicability of a 12-
month limitation insurance policy provision to continuous and progressive property damage.
(Prudential-LMI Commercial Insurance v. Superior Court (Cal.App.); Fire Ins. Exchange
v. Superior Court (Cal.App.).*
* Reporter's Note: Prudential-LMI Commercial Insurance v. Superior Court, for Supreme
Court opinion see 51 Cal.3d 674 [274 Cal.Rptr. 387, 798 P.2d 1230] (1990); Fire Ins.
Exchange v. Superior Court (D009083), review dismissed as improvidently granted and
cause remanded to Court of Appeal, Fourth Appellate District, Division One.


MSHA's first amended complaint in action No. 496759, dated July 29, 1985, and filed September
13, 1985, listed a number of structural defects. These included, among other things, that (1)
structural shear walls were missing or inadequate; (2) the structures did not contain structural
framing hold-downs, tie-downs, or similar devices in sufficient numbers and at proper locations;
(3) the fire walls were incomplete, missing and defective; (4) the roofing system was improperly
or inadequately designed; and (5) the garage walls were unstable, interior plywood sheathing was
missing, and vertical members were missing and (6) the structure was not of merchantable quality,
built with reasonably fit materials or constructed in a reasonably workmanlike manner.
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We think these allegations are sufficient to demonstrate that MSHA had notice, by at least July
29, 1985, that structural problems existed at Magnolia Square. Although MSHA may not have
known the full extent of the structural problem, it did realize, by virtue of allegations such as
missing or inadequate shear walls, structural framing hold-downs and tie-downs, fire walls, and
the “weakening of the structural integrity of the garage buildings” that there were some structural
defects. Given this realization, we *1060  think that MSHA should have conducted further
investigation to determine the scope of the structural problem at Magnolia Square. Certainly the
fact that some structural components were absent or inadequate should have suggested to MSHA
that the complex may not have been constructed according to plan or that the problem may have
existed throughout the complex. In addition, we note that the 1982 Gloskowski report advised
MSHA that “[t]here are likely other adverse conditions which a more complete and technically
exhaustive inspection might reveal.”


MSHA's argument that it had no knowledge of the structural defects because they were hidden
behind the building walls misses the point. Once MSHA knew that certain building components
were missing or inadequate, it should have acted with diligence to determine the extent of the
structural deficiencies. To conclude otherwise would permit an insured to submit claims in a
piecemeal manner. “ '[L]imitation periods on suits are designed to promote justice by preventing
surprises through revival of stale claims, to protect defendants and courts from handling matters
in which the search for truth may be impaired by loss of evidence, to encourage plaintiffs to use
reasonable and proper diligence in enforcing their rights, and to prevent fraud.' ” (State Farm Fire
& Casualty Co. v. Superior Court, supra, 210 Cal.App.3d at p. 612, quoting Zieba v. Middlesex
Mut. Assur. Co. (D.Conn. 1982) 549 F.Supp. 1318, 1321, italics added.)


We are also unpersuaded by MSHA's argument that the 1985 complaint only concerned damage
caused by water leakage and that such damage is severable from damage to the Magnolia Square
structure. (Cf. Winston Square Homeowner's Assn. v. Centex West, Inc. (1989) 213 Cal.App.3d 282,
289 [261 Cal.Rptr. 605].) Although separate areas of damage may exist in a case like this, the 1985
complaint was not limited to damage attributable to water leakage. The complaint contained an
express subheading titled “Structural Defects” under which specific structural problems, including
the fact that certain components were missing or inadequate, were listed. Such damage is not
attributable to water leakage and thus cannot persuade us that MSHA had no knowledge of
structural problems prior to May 1986.


In sum, we conclude that the allegations of MSHA's 1985 first amended complaint demonstrate
that the loss occurred no later than July 29, 1985, when the complaint was dated. Because MSHA
did not file suit against Safeco until April 1987, its claim must be deemed barred by the 12-month
limitation period in the Safeco policy.


III. Triable Issue of Fact
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(5a) We next consider MSHA's argument that even if the 1985 MSHA complaint demonstrates that
MSHA had notice of structural defects, a *1061  triable issue of fact still exists because MSHA's
declarations state that it did not know of the structural damage until May 1986. For reasons we
shall explain, we conclude that this argument is without merit.


(6) A pleading in a prior civil proceeding may be offered as an evidentiary admission against
the pleader. (1 Witkin, Cal. Evidence (3d ed. 1986) § 646, p. 631; Dolinar v. Pedone (1944) 63
Cal.App.2d 169, 176 [146 P.2d 237].) As the court stated in Dolinar, “It may be stated as a general
rule that a pleading containing an admission is admissible against the pleader in a proceeding
subsequent to the one in which the pleading is filed. [Citations.] This is true even on behalf of a
stranger to the former action.” (63 Cal.App.2d at p. 176.) The pleading constitutes an evidentiary,
rather than judicial admission, and “it is always competent for the party against whom the pleading
is offered to show that the statements were inadvertently made or were not authorized by him or
made under mistake of fact.” (Id. at p. 177, italics added.)


(5b) We do not think MSHA's declarations are materially inconsistent with the conclusion that
MSHA had notice of certain structural defects in 1985. The declaration of MSHA's counsel,
who signed the first amended complaint in action No. 496759, is an example. The declaration
states that counsel did not see anything which would indicate “structural engineering problems.”
It also states that the MSHA board of directors did not inform counsel of anything indicating
that “structural engineering problems” existed or that a “structural engineering investigation” was
required. MSHA's counsel states that he did not have “any knowledge or information at that
time that indicated to me the existence of the massive serious problems discovered in mid-1986.”
Finally, the declaration provides that “[a]ny reference to any possible structural engineering
problems in the First Amended Complaint was inserted in only in an abundance of preudent [sic]
caution solely for the purpose of preserving the legal theory of 'relation back' in that action.”


That MSHA's counsel did not personally know and was not informed by the MSHA board of
directors that “structural engineering problems” existed does not raise a triable issue of fact
regarding whether the complaint demonstrates that MSHA had notice of the particular structural
defects listed in the complaint. This is because the declaration leaves open the possibility that an
expert informed MSHA's counsel that shear walls, fire walls, framing hold-downs, tie-downs, and
other building components were missing or inadequate. That MSHA's counsel did not know of the
“massive serious problems discovered in 1986” is also not materially inconsistent *1062  since it
is simply another way of stating that MSHA failed to investigate and did not cut open the complex
walls until May 1986. In addition, counsel's declaration focuses on the term “structural engineering
problems” which does not contradict that MSHA knew of the specific structural defects alleged
but only suggests that MSHA may not have known that these problems constituted “structural
engineering problems.”
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The declarations submitted by MSHA experts also do not raise a triable issue of fact regarding
whether MSHA had notice of the defects alleged in its complaint. For example, the declaration of
Martin Mieger, a general contractor, states that he toured the project in 1985 and 1986 and found
it to be “very attractive, neat, well kept and well ”maintained“ and that ”[p]rior to mid-1986, I
did not observe any signs of structural distress or any other indications which would have lead
me to recommend an analysis or investigation of the structural engineering aspects of the units.“
Although this declaration may show that Mieger did not have notice of the specific structural
defects alleged in the 1985 complaint, we do not think it raises a triable issue of fact regarding
whether MSHA had such notice.


Other declarations submitted by MSHA tend to show that MSHA did not know the extent of the
problem until May 1986. For example, the declaration of J. Walter Hoskins, an engineer, stated
that ”hidden defects at the Magnolia Square Project are not of a type or kind that would have been
appreciable to the lay person.“ As previously stated, even if MSHA and its experts did not know in
1985 what existed behind the complex walls, it did have some knowledge of structural problems
such that MSHA should have conducted an investigation to determine why structural shear walls
were missing, why certain other building components were missing or inadequate and whether
this problem existed throughout the complex. In short, there is nothing in the declarations which
suggests that MSHA was ”blamelessly ignorant“ in failing to investigate prior to May 1986. (See
e.g. April Enterprises, Inc. v. KTTV, supra, 147 Cal.App.3d at p. 827.)


“A court generally cannot resolve questions about a declarant's credibility in a summary judgment
proceeding [citations], unless admissions against interest have been made which justify disregard
of any dissimulation.” (AARTS Productions, Inc. v. Crocker National Bank, supra, 179 Cal.App.3d
at p. 1065, citing Gray v. Reeves (1977) 76 Cal.App.3d 567, 573-574 [142 Cal.Rptr. 716].) We have
carefully considered both the evidentiary admissions in the 1985 complaint and the declarations
submitted by MSHA and conclude that no triable issue of fact exists. (Cf. Price v. Wells Fargo
Bank (1989) 213 Cal.App.3d 465, 482 [261 Cal.Rptr. 735] [trial court properly *1063  relied upon
admissions in summary judgment proceeding because nothing in the record materially inconsistent
with the admissions].)


IV. Whether Safeco Waived or Was Estopped to Rely Upon the Limitation Clause
(7) MSHA argues that Safeco waived or was estopped to assert the 12-month limitation period
because Safeco acted to lull MSHA into delaying the filing of the lawsuit. For example, MSHA
notes that some of Safeco's letters to MSHA's counsel did not mention the 12-month limitation
period. Even if we were to conclude that an insurer could somehow be estopped from asserting
the 12-month limitation period because it failed to continually advise the insured of the period, we
would still reject MSHA's argument because the conduct took place after the 12-month limitation
period had run. MSHA's complaint, dated July 29, 1985, is the latest date the loss can be deemed
to have occurred. The conduct of which MSHA complains, however, occurred after July 29, 1986,
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and thus took place after the 12-month period had run. (See e.g. Lawrence v. Western Mutual
Ins. Co., supra, 204 Cal.App.3d at p. 574; Becker v. State Farm & Cas. Co. (N.D.Cal. 1987) 664
F.Supp. 460.) Accordingly, “[t]here can be no basis for an estoppel on this record.” (State Farm
Fire & Casualty Co. v. Superior Court, supra, 210 Cal.App.3d at p. 612.)


V. MSHA Cross-complaint
(8) MSHA argues that the trial court should not have granted summary judgment on its claims
against Safeco for insurance bad faith, breach of fiduciary duties and breach of statutory duties
because those were not claims on the policy and therefore were not barred by the 12-month
limitation period. MSHA's cross-complaint reveals that the essence of those claims is an attempt
to recover “[d]amages for failure to provide benefits under subject contract of insurance.” As such,
MSHA's claim is “fundamentally a claim on the policy and is thus time barred.” (Lawrence v.
Western Mutual Ins. Co., supra, 204 Cal.App.3d at p. 575; see also Abari v. State Farm Fire &
Casualty Co., supra, 205 Cal.App.3d at p. 536.)


VI. Conclusion
We do not address MSHA's other contentions on appeal in light of our conclusion that the claim
is barred by the 12-month limitation period in the Safeco policy. *1064


The judgment is affirmed.


Premo, Acting P. J., and Cottle, J., concurred. *1065


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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MARIA MARISCAL, Plaintiff and Respondent,
v.


OLD REPUBLIC LIFE INSURANCE COMPANY, Defendant and Appellant.


No. B087100.
Court of Appeal, Second District, California.


Feb 29, 1996.


SUMMARY


The beneficiary of an accidental death and dismemberment insurance policy brought an action
against the insurer, based on the insurer's refusal to pay benefits following the insured's death
after a car accident. The insurer denied coverage after finding that the death was the result of an
illness rather than bodily injury from the accident. The trial court found, inter alia, that the insurer
breached the implied covenant of good faith and fair dealing, and awarded damages to plaintiff.
(Superior Court of San Luis Obispo County, No. CV72016, Kenneth Andreen, Judge. *  )


* Retired Associate Justice of the Court of Appeal, Fifth District, sitting under assignment by
the Chairperson of the Judicial Council.


The Court of Appeal affirmed the judgment. It held that the trial court properly found the insurer
breached the implied covenant of good faith and fair dealing. Although the insurer asserted the
death was due to illness, it had a duty to thoroughly investigate to determine if the accident was a
factor causing the death. The insurer did not fulfill its duty to obtain the statements of all witnesses,
which suggested the insured did not suffer a heart attack before the accident. Also, the claims
adjuster did not understand medical terms or conditions and the insurer did not consult with its
own doctor. When it denied the claim, the information available to the insurer showed the insured
died from complications caused by head injuries from the accident. Instead of considering all the
evidence with a view towards coverage, the insurer relied on a short phrase in the death certificate
that the cause of death was heart failure. Although the insurer asserted the testimony of the insured's
doctor contradicted his earlier written statements, credibility lies within the sound determination
of the trier of fact. Moreover, the doctor's testimony was not truly contradictory; he testified he
answered the written questions by stating the immediate cause of death, but that it would have
been more accurate to state the heart attack ultimately occurred because of the accident. Thus,
the evidence available to the insurer established it *1618  could not reasonably deny the claim
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on the ground that the insured died from illness. (Opinion by Gilbert, J., with Stone (S. J.), P. J.,
and Yegan, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Insurance Contracts and Coverage § 109--Liability of Insurer--Duty of Insurer to Act in Good
Faith--Investigation of Insured's Claim--To Determine Whether Insured's Death Was From Illness
or Covered Accident.
In an action by the beneficiary of an accidental death and dismemberment insurance policy against
the insurer, after the insurer refused to pay benefits following the insured's death following a car
accident, the trial court properly found the insurer breached the implied covenant of good faith
and fair dealing. The insurer asserted the death was due to illness, but it had a duty to thoroughly
investigate to determine if the accident was a factor causing the death. The insurer did not fulfill
its duty to obtain the statements of all witnesses, which suggested the insured did not suffer a heart
attack before the accident. Also, the claims adjuster did not understand medical terms or conditions
and the insurer did not consult with its own doctor. When it denied the claim, the information
available to the insurer showed the insured died from complications caused by head injuries from
the accident. Instead of considering all the evidence with a view towards coverage, the insurer
relied on a short phrase in the death certificate that the cause of death was heart failure. Although
the insurer asserted the testimony of the insured's doctor contradicted his earlier written statements,
credibility lies within the sound determination of the trier of fact. Moreover, the doctor's testimony
was not truly contradictory; he testified he answered the written questions by stating the immediate
cause of death, but that it would have been more accurate to state the heart attack ultimately
occurred because of the accident. Thus, the evidence available to the insurer established it could
not reasonably deny the claim on the ground that the insured died from illness.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 749.]


(2)
Appellate Review § 138--Scope of Review--Evidence.
The appellate court's review begins and ends with its determination of whether *1619  there is
any credible evidence that could support the judgment. The appellate court may not weigh the
evidence or consider the credibility of witnesses. It must indulge every legitimate inference from
the evidence in the respondent's favor and accept as true any reasonable evidence in favor of the
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respondent, disregarding conflicting evidence. One credible witness may constitute substantial
evidence to support the judgment (Evid. Code, § 411).


(3)
Insurance Contracts and Coverage § 109--Liability of Insurer--Duty of Insurer to Act in Good
Faith--Investigation of Insured's Claim.
Insureds seek protection against calamity and purchase insurance to buy peace of mind and
security. The insurer has a duty to protect the insured's interests as if they were its own, and it
may not deny a claim without thoroughly investigating it. A trier of fact may find that an insurer
acted unreasonably if the insurer ignores evidence available to it that supports the claim. The
insurer may not just focus on those facts that justify denial of the claim. If an insurer unreasonably
refuses a claim, it is liable for breach of the covenant of good faith and fair dealing inherent in
every insurance policy. An insurer must liberally construe claim forms and the policy in favor of
coverage; exclusions are strictly interpreted against the insurer.


COUNSEL
Smith, Helenius & Hayes, Kevin J. Smith and Carl E. Hayes for Defendant and Appellant.
Ernst & Mattison, Patricia Gomez and Don A. Ernst for Plaintiff and Respondent.


GILBERT, J.


A man purchases an insurance policy for accidental death and dismemberment coverage. His wife
is the beneficiary of the policy. He dies as a result of an auto accident which caused head injuries
and, ultimately, heart failure. The insurance company conducts a perfunctory investigation of the
wife's claim and denies coverage, stating that “death was due to an illness and not caused by bodily
injury due to an accident.” Evidence available to the insurance company, which it did not seek to
discover, shows that death was caused by the accident. *1620


The insurance company breached the covenant of good faith and fair dealing because it did not
fulfill its obligation to protect the interest of its insured. When investigating a claim, an insurance
company has a duty to diligently search for evidence which supports its insured's claim. If it seeks
to discover only the evidence that defeats the claim it holds its own interest above that of its insured.


Old Republic Life Insurance Company (Old Republic) appeals from that part of the judgment
awarding damages in favor of respondent, Maria Mariscal (Mrs. Mariscal), for breach of the
covenant of good faith and fair dealing. 1  Substantial evidence supports the judgment and we
affirm.


1 The cross-appeal of Mrs. Mariscal was dismissed as of December 26, 1995.
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Facts
Paulino Mariscal (Mariscal) purchased an insurance policy from Old Republic for accidental death
and dismemberment coverage. He named his wife, Mrs. Mariscal, as beneficiary. Mariscal was
driving his automobile on Highway 101 when it sped off the road over a berm and plunged down
a 50-foot ravine.


Richard Hughes, a family friend, was driving behind Mariscal at the time of the accident. He was
the first one to see Mariscal a few minutes after the accident. Mariscal was lucid and he did not
complain of chest pain. He had no difficulty breathing and he did not know why he drove off the
road.


Matthew Chapin also arrived at the accident scene within minutes. Mariscal complained to Chapin
about a cut to his head, but he did not complain of chest pain to Chapin either.


Frank Anderson, a fire officer, came to the accident scene. In his California Department of Forestry
accident response report he stated that Mariscal suffered a head trauma in the accident. Because
Mariscal appeared to suffer from head trauma and not cardiac conditions, Anderson did not fill in
any of the boxes on the report form for cardiac arrest or heart attack.


Sean Pence, a paramedic, arrived and found Mariscal's blood pressure to be normal and found
nothing unusual concerning Mariscal's heart functions. Mariscal was conscious, alert and oriented.
Pence saw no evidence that Mariscal had cardiac malfunction shortly before the accident. Mariscal
complained of pain around his neck, and not being able to breathe while lying down. *1621


When Mariscal arrived at the hospital, he still showed no medical indications of heart failure. The
hospital's basic admitting diagnosis was “multiple trauma.” The two primary factors listed in the
admission diagnosis were “severe motor vehicle accident with multiple contusions” and a “brain
contusion.”


The hospital was familiar with the patient. A synopsis of his history of heart disease was included in
the admitting diagnosis list. “Syncope” (passing out) with subsequent development of automobile
accident secondary to cardiac arrhythmia, probably ventricular tachycardia, was suspected. After
arriving in the emergency room at the hospital, Mariscal fell into a coma. His condition deteriorated
rapidly and he died two days later.


Hospital staff “... were not sure if the patient had a myocardial infarction triggered by the stress of
the accident or the hypoxia or [whether it] happened when the patient was driving the car causing
him to have irregular heart beats, syncope and subsequent accident.”
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The discharge diagnosis list was similar to the admitting diagnosis, listing the accident and his
brain contusion as the first two factors. The discharge diagnosis also mentioned the respiratory
arrest, the laceration on his forehead with multiple contusions and progressive coma secondary to
hypoxic encephalopathy with involvement of brain stem (the coma became steadily more severe
due to loss of oxygen to the brain caused by malfunction of the brain stem). In the discharge
summary, Doctor Pedro Diaz, Mariscal's treating physician, wrote that the eventual cause of death
was “electromechanical dissociation and then ventricular fibrillation due to severe myocardial
disease due to atherosclerotic heart disease.”


The death certificate provided spaces for the physician to list causes of death. Doctor Diaz filled
out the form as follows: “21. Death was caused by ... (A) Cardiopulmonary arrest due to (B)
Myocardial arrest due to (C) Myocardial Arteriosclerosis.” The form also asked: “25. Other
significant conditions contributing to death but not related to causes given in 21.” There Doctor
Diaz wrote “Brain Trauma, Hypoxic Encephalopathy, CHF [congestive heart failure].”


Mrs. Mariscal made a claim for benefits under the instant policy. The claims adjuster, Rosemary
Rybicki, asked Doctor Diaz to complete the cause of death portion of Old Republic's proof of loss
claims form. Doctor Diaz stated and underlined that Mariscal's death was “due to accident.” He
also wrote that his death was “indirectly related [to] Brain Contusion, Coma, Brain Hypoxia.” He
stated that the disease or condition directly leading to *1622  death was cardiopulmonary arrest
with antecedent causes being myocardial and atherosclerotic heart disease. He also indicated that
Mariscal's heart condition and accident-related injuries caused the death.


Rybicki ordered an independent company, Equifax, to conduct an investigation. That investigation
provided only the California Highway Patrol's traffic collision report, the death certificate, some
of the hospital records, the proof of loss form and a brief synopsis. Old Republic never contacted
Hughes, Chapin, Pence, Anderson or Doctor Diaz during its investigation. Old Republic did not
request the accident report filed by Anderson. Old Republic did not have its own medical doctor
review the records it obtained.


Rybicki recommended to Old Republic's claims manager, Mr. Nick Vassalo, that Mrs. Mariscal's
claim be denied because the insured had a heart attack and lost control of his vehicle. On May 31,
1991, Vassalo sent Mrs. Mariscal a letter denying her claim on the ground that Mariscal's death
was due to an illness and not caused by bodily injury due to an accident.


This prompted Mrs. Mariscal to file the instant suit. After trial, the jury rendered a special verdict
finding that the most important event in causing Mariscal's death was the injuries he sustained
in the automobile accident. The jury also found that Old Republic unreasonably failed to pay the
policy benefits. It did not find that Old Republic was guilty of oppression, fraud or malice in its
failure to pay policy benefits. It determined total damages to be $250,000.
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The judgment awarded Mrs. Mariscal insurance policy benefits of $46,642, tort damages for
economic loss and emotional distress of $250,000, damages for attorney fees and costs in the
amount of $28,199 and interest on the policy benefits of $10,242.25 for a total award of $335,083.
Old Republic appeals from that portion of the judgment which awards damages for breach of the
covenant of good faith and fair dealing. Old Republic does not challenge the determination that
it breached the insurance policy.


Discussion
(1a) Old Republic opines there is no substantial evidence to support the judgment that it breached
the covenant of good faith and fair dealing implied in the policy. ( 2) Our review begins and
ends with our determination of whether there is any credible evidence which could support the
judgment. (Neal v. Farmers Ins. Exchange (1978) 21 Cal.3d 910, 921-922 [148 Cal.Rptr. 389,
582 P.2d 980].) We may not weigh the evidence or consider the credibility of witnesses. We must
indulge every legitimate inference *1623  from the evidence in plaintiff's favor and accept as
true any reasonable evidence in favor of plaintiff, disregarding conflicting evidence. (Campbell v.
General Motors Corp. (1982) 32 Cal.3d 112, 118 [184 Cal.Rptr. 891, 649 P.2d 224, 35 A.L.R.4th
1036].) One credible witness may constitutesubstantial evidence to support the judgment. (Evid.
Code, § 411; Kearl v. Board of Medical Quality Assurance (1986) 189 Cal.App.3d 1040, 1052
[236 Cal.Rptr. 526].)


(1b) We must determine whether there is any credible evidence from which a jury could find that
Old Republic did not act reasonably in considering the claim for policy benefits.


(3) Insureds seek protection against calamity and purchase insurance to buy peace of mind and
security. (Egan v. Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809, 819 [169 Cal.Rptr. 691, 620
P.2d 141].) The insurer has a duty to protect the insured's interests as if it were its own, and it may
not deny a claim without thoroughly investigating it. (Id. at pp. 818-820.)


A trier of fact may find that an insurer acted unreasonably if the insurer ignores evidence available
to it which supports the claim. The insurer may not just focus on those facts which justify denial
of the claim. If an insurer unreasonably refuses a claim, it is liable for breach of the covenant of
good faith and fair dealing inherent in every insurance policy. (Neal v. Farmers Ins. Exchange,
supra, 21 Cal.3d at pp. 924-925; McCormick v. Sentinel Life Ins. Co. (1984) 153 Cal.App.3d 1030,
1045-1047 [200 Cal.Rptr. 732].)


An insurer must liberally construe claim forms and the policy in favor of coverage; exclusions are
strictly interpreted against the insurer. (Delgado v. Heritage Life Ins. Co. (1984) 157 Cal.App.3d
262, 271 [203 Cal.Rptr. 672].) (1c) The instant policy states, in pertinent part, that “[t]his policy
will cover loss from an accident (except as defined herein) ....” The term “accident” is not defined
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by the policy. The policy states, in pertinent part, that “if an injury suffered by the insured ... shall
result in any of the specified losses described in the Schedule of Benefits within ninety days after
the date of the accident causing such injury, the Company will pay the amount determined from
the Schedule of Benefits.”


The policy's schedule of benefits provides for the “Full Amount of Benefit Payable for: Loss of
Life.” Under its general provisions, the policy provides that “[i]ndemnities payable under this
policy shall be paid immediately upon receipt of due written proof of such loss.”


Under exclusions, which appear at the end of the policy in smaller type, the policy states, in
pertinent part, that it does not cover any loss caused by *1624  or resulting from: ... D. [an] accident
occurring while you are operating, learning to operate or performing duties as a member of the
crew of any aircraft; or E. bodily or mental infirmity or illness or disease of any kind ....“


Under the policy, if an insured suffers an injury in an accident which results in death, except from
an accident while crewing a plane, the policy is immediately payable. There is no exclusion of
coverage for an illness or disease which causes an accident which results in a covered loss.


In this case, it does not matter that Mariscal ultimately died because of heart failure so long as the
heart failure resulted from the accident. The cause of the accident is irrelevant. Coverage applies
because death resulted from injuries incurred in the accident.


The issue here is whether Old Republic considered all the information reasonably available to it
at the time it denied the claim, and whether that information provided a basis for coverage. Old
Republic had a duty to thoroughly investigate the circumstances to determine whether the accident
was a factor causing his death. (See Egan v. Mutual of Omaha Ins. Co., supra, 24 Cal.3d at pp.
817, 819.) An insurance company may not ignore evidence which supports coverage. If it does so,
it acts unreasonably towards its insured and breaches the covenant of good faith and fair dealing.


Old Republic asserts that it did not breach the covenant of good faith and fair dealing because
it obtained every writing in existence setting forth the insured's cause of death. It argues these
writings reflect that the cause of death was the insured's heart failure and not the injuries he
sustained in the automobile accident.


Old Republic did not fulfill its duty to obtain the readily available statements of all the percipient
witnesses. The evidence of witnesses at the accident scene strongly suggests that Mariscal did not
suffer a heart attack before the accident. Old Republic was aware that no one knew what caused
the accident; the hospital discharge summary so stated. Nonetheless, Old Republic never discussed
the matter with Doctor Diaz, paramedic Pence, Hughes, Anderson or Chapin during the time it
investigated the accident.
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Old Republic argues that it did not bother to call Doctor Diaz to clarify the meaning of his words
because doctors are notoriously difficult to contact by telephone. This universal truth is not a
defense to breach of the covenant of good faith and fair dealing. (See especially McCormick v.
Sentinel Life Ins. Co., supra, 153 Cal.App.3d at p. 1047.) Rybicki did not understand medical
*1625  terms or conditions and Old Republic did not consult with its own doctor. Claims
representatives Barbara Paull and Harold Cox, a former claims manager at another company,
testified that Old Republic ignored evidence which supported coverage and did not fulfill its duty
to investigate further.


At the time it denied the claim, the information available to Old Republic showed that Mariscal died
as a result of complications caused by the head injuries he suffered in the automobile accident. The
hospital discharge summary lists the accident and brain contusions as the first two diagnoses. Even
the death certificate and the claim form indicated that brain trauma due to the accident contributed
to Mariscal's death.


At trial, Doctor Diaz explained that when Mariscal's head severely struck the windshield of his
pickup truck, his brain cells swelled, compressing its blood vessels. During the first few minutes
after such trauma to the head, one's body normally does not react. This explains Mariscal's alert
state immediately after the accident. Later, his brain gradually received less oxygen and the areas of
the brain controlling breathing, blood pressure and heart rhythm stopped functioning. These events
eventually caused ventricular fibrillation and Mariscal's death. Doctor Kulick, a board certified
expert in internal medicine and cardiovascular disease, concluded from his review of the claims
file that Mariscal died as a result of the accident.


Doctor Diaz testified it is routine medical practice for a physician to identify the immediate cause
of death on the death certificate. Instead of considering all the evidence available to it with a view
towards coverage, Old Republic relied on a short phrase in the death certificate which stated that
the immediate cause of death was heart failure.


Old Republic also urges that because Doctor Diaz's testimony ”contradicted “ his earlier written
statements on the insurance claim and death certificate, it should not have been found in bad faith.
Credibility lies within the sound determination of the trier of fact. (Campbell v. General Motors
Corp., supra, 32 Cal.3d at p. 118.) Moreover, Doctor Diaz's testimony was not truly contradictory
to his previous written statements. He testified that he answered the questions on the forms by
stating the immediate cause of death. He explained that it would have been more accurate to state
that the cardiopulmonary arrest ultimately occurred because of the accident.


Brooks v. Metropolitan Life Ins. Co. (1945) 27 Cal.2d 305 [163 P.2d 689], cited by Old Republic,
defines proximate cause to be the event which ” sets in progress the chain of events leading directly
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to death, or if it is the prime *1626  or moving cause.“ (See also Garvey v. State Farm Fire &
Casualty Co. (1989) 48 Cal.3d 395, 403 [257 Cal.Rptr. 292, 770 P.2d 704].)


Here, there is substantial evidence that the prime event which set in progress the chain of events
leading to Mariscal's death was the accident. The evidence available to Old Republic establishes
it could not reasonably deny the claim on the ground that Mariscal died as a result of illness.


The judgment is affirmed. Costs to respondent.


Stone (S. J.), P. J., and Yegan, J., concurred.
On March 28, 1996, the opinion was modified to read as printed above. *1627


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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21 Cal.4th 883, 986 P.2d 170, 89 Cal.Rptr.2d 834, 28 Media L. Rep.
1161, 99 Cal. Daily Op. Serv. 8763, 1999 Daily Journal D.A.R. 11,183


Supreme Court of California


ELLEN MILLER, Petitioner,
v.


THE SUPERIOR COURT OF SAN JOAQUIN COUNTY,
Respondent; THE PEOPLE, Real Party in Interest.


No. S073888.
Nov. 1, 1999.


SUMMARY


The trial court ordered a television news director to comply with a court order, issued pursuant
to a motion by the People, to produce unpublished parts of a videotaped interview conducted by
the television station with a defendant charged with murder, and adjudged her in contempt for
her failure to do so. (Superior Court of San Joaquin County, No. 59994, William J. Murray, Jr.,
Judge.) The Court of Appeal, Third Dist., No. C027176, denied the television director's petition
for a writ of prohibition.


The Supreme Court reversed the judgment of the Court of Appeal and remanded to that court
with directions to cause issuance of the television director's petition for a writ of prohibition. The
court held that the trial court erred in ordering the director to produce unpublished parts of the
interview, since the unpublished information was protected from disclosure by the media shield
law (Cal. Const., art. I, § 2, subd. (b)). The absoluteness of the immunity embodied in the shield
law only yields to a conflicting federal constitutional right; the right asserted by the prosecutor to
overcome the shield law, the People's right to due process of law (Cal. Const., art. I, § 29), was
not such a right. The court further held that there is no conflict between the shield law and Cal.
Const., art. I, § 29, and therefore no need to harmonize the two state constitutional provisions. The
People's right to due process of law in Cal. Const., art. I, § 29, does not mean a right of access
to evidence in contravention of previously existing evidentiary privileges and immunities, which
include those given to the press. (Opinion by Mosk, J., with George, C. J., Kennard, Baxter, and
Chin, JJ., concurring. Concurring opinion by Brown, J., with Werdegar, J., concurring (see p. 902).)


HEADNOTES


Classified to California Digest of Official Reports
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(1)
Witnesses § 16.2--Privileged Relationships and Communications-- Newsperson's Shield Law--
Criminal Case--Defendant's Federal *884  Constitutional Right to Fair Trial.
The media shield law (Cal. Const., art. I, § 2, subd. (b)) protects a newsperson from being
adjudged in contempt for refusing to disclose either unpublished information, or the source of
information, whether published or unpublished. The shield law is, by its own terms, absolute rather
than qualified in immunizing a newsperson from contempt for revealing unpublished information
obtained in the newsgathering process. Nevertheless, a criminal defendant's federal constitutional
right to a fair trial may in some cases overcome a claim of immunity under the shield law. The
shield law's protection is overcome in a criminal proceeding on a showing that nondisclosure
would deprive the defendant of his or her federal constitutional right to a fair trial. If the shield
law restricted a criminal defendant's federal constitutional right to a fair trial, such result would
violate the supremacy clauses of the federal and state Constitutions.


(2)
Witnesses § 16.2--Privileged Relationships and Communications-- Newsperson's Shield Law--
Criminal Case--Defendant's Federal Constitutional Right to Fair Trial--Balancing Test.
A court applies a two-stage inquiry to determine whether a court's contempt power can be invoked
to enforce a criminal defendant's subpoena against a newsperson, notwithstanding the shield
law (Cal. Const., art. I, § 2, subd. (b)). At the threshold, the defendant must show a reasonable
possibility that the information will materially assist his or her defense. If he or she makes
this showing, then the court is to proceed to the second stage of the inquiry and balance the
criminal defendant's and the newsperson's rights, considering whether the unpublished information
in question is confidential or sensitive, the degree to which the information is important to the
criminal defendant, whether there is an alternative source of unpublished information, and whether
there are other circumstances which may render moot the need to avoid disclosure.


(3a, 3b, 3c, 3d, 3e, 3f, 3g)
Witnesses § 16.2--Privileged Relationships and Communications--Newsperson's Shield Law--
Criminal Case-- Disclosure of Unpublished Information--People's Right to Due Process.
The trial court erred in ordering a television news director to comply with a court order, issued
pursuant to a motion by the People, to produce unpublished parts of a videotaped interview
conducted by the television station with a homicide defendant, and in adjudging her in contempt
for failing to do so. The unpublished information was protected from disclosure by the media
shield law (Cal. Const., art. I, § 2, subd. (b)). The absoluteness of the immunity embodied in
the shield law yields *885  only to a conflicting federal constitutional right; the right asserted
by the prosecutor, the People's right to due process of law (Cal. Const., art. I, § 29), was not
such a right. Further, there is no conflict between the shield law and Cal. Const., art. I, § 29, and
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therefore no need to harmonize the two provisions. The relationship between a prosecutorial right
to obtain relevant evidence and the various evidentiary privileges and immunities of the press was
not addressed in Prop. 115, of which Cal. Const., art. I, § 29, was a part. The closely related subject
of the relationship between the right to admit relevant evidence and such evidentiary privileges
and immunities was treated in an earlier initiative, Prop. 8, of which Cal. Const., art. I, § 28, subd.
(d), the truth in evidence provision, was a part. That provision expressly exempted the shield law,
as a preexisting constitutional right of the press. Implicit in the conclusion that the People's right
to truth in evidence did not affect the preexisting shield law was a determination that the shield
law did not deny due process. Similarly, the People's right to due process of law in Cal. Const.,
art. I, § 29, does not mean a right of access to evidence in contravention of previously existing
evidentiary privileges and immunities, which include those given to the press.


[See 2 Witkin, Cal. Evidence (3d ed. 1986) § 1287 et seq.]


(4)
Constitutional Law § 14--Operation, Effect, and Construction-- Reconcilable and Irreconcilable
Conflicts.
Separate provisions of the state Constitution have equal dignity. Therefore, provisions must be
harmonized or, if there is a conflict, then that conflict must be resolved in some manner.


(5)
Constitutional Law § 3--Revision by Initiative Process.
A provision of Prop. 115 mandating that criminal defendants' constitutional rights not be construed
to be greater than those afforded under the United States Constitution was an unconstitutional
revision of the California Constitution.


(6)
Statutes § 34--Construction--Language--Words and Phrases--General Limited by Specific.
A general statutory provision is controlled by one that is special, the latter being treated as an
exception to the former. A specific provision relating to a particular subject will govern in respect
to that subject, as against a general provision, although the latter, standing alone, would be broad
enough to include the subject to which the more particular provision relates. This principle applies
whether the specific provision was passed before or after the general enactment. *886


(7)
Witnesses § 16.2--Privileged Relationships and Communications-- Newsperson's Shield Law--
Application to Nonconfidential Information.
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The shield law (Cal. Const., art. I, § 2, subd. (b)) applies to unpublished information, whether
confidential or not. The provision states plainly that a newsperson shall not be adjudged in
contempt for refusing to disclose any unpublished information. The use of the word “any” to
modify “unpublished information” makes clear that the shield law applies to all information,
regardless of whether it was obtained in confidence.


(8)
Witnesses § 16.2--Privileged Relationships and Communications-- Newsperson's Shield Law--
Purpose--Press Autonomy.
A comprehensive reporter's immunity provision, in addition to protecting confidential or sensitive
sources, has the effect of safeguarding the autonomy of the press. The threat to press autonomy
is particularly clear in light of the press's unique role in society. As the institution that gathers
and disseminates information, journalists often serve as the eyes and ears of the public. Because
journalists not only gather a great deal of information, but publicly identify themselves as
possessing it, they are especially prone to be called upon by litigants seeking to minimize the costs
of obtaining needed information.


(9)
Witnesses § 11--Privileged Relationships and Communications--Executive Privilege--Limitations.
The very integrity of the judicial system and public confidence in the system depend on full
disclosure of all the facts, within the framework of the rules of evidence. To ensure that justice
is done, it is imperative to the function of courts that compulsory process be available for the
production of evidence needed either by the prosecution or by the defense. The right to the
production of all evidence at a criminal trial has constitutional dimensions. U.S. Const., 6th
Amend., explicitly confers upon every defendant in a criminal trial the right to be confronted with
the witnesses against him or her and to have compulsory process for obtaining witnesses in his or
her favor. Moreover, U.S. Const., 5th Amend., also guarantees that no person shall be deprived of
liberty without due process of law. It is the manifest duty of the courts to vindicate those guarantees,
and to accomplish that it is essential that all relevant and admissible evidence be produced. Thus,
the executive privilege is not absolute, but is a qualified one that must be weighed against the fair
administration of criminal justice.


COUNSEL
Diepenbrock, Wulff, Plant & Hannegan, Samuel T. McAdam; Riegels Campos & Kenyon and
Charity Kenyon for Petitioner. *887
Crosby, Heafey, Roach & May, John E. Carne, Kathy M. Banke, David E. Durant and Helen
N. E. Posnansky for California Newspaper Publishers Association, California First Amendment
Coalition, The Society of Professional Journalists, Northern California Chapter, The Copley
Press, Inc., Freedom Communicaitons, Knight Ridder, McClatchy Newspapers, Inc., the Ontario
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Bulletin, the San Francisco Examiner, the San Francisco Chronicle, the San Bernardino Sun,
the Santa Rosa Press Democrat and The Times Mirror Company as Amici Curiae on behalf of
Petitioner.
Johanson & Robinson and Steve H. Johanson for Hearst-Argyle Television, Inc., A. H. Belo
Corporation and Channel 58, Inc., as Amici Curiae on behalf of Petitioner.
No appearance for Respondent.
Daniel E. Lungren and Bill Lockyer, Attorneys General, George Williamson and David P. Druliner,
Chief Assistant Attorneys General, Robert R. Anderson, Assistant Attorney General, Edmund D.
McMurray, Margaret Venturi and Susan J. Orton, Deputy Attorneys General, for Real Party in
Interest.
Gil Garcetti, District Attorney (Los Angeles), George M. Palmer, Head Deputy District Attorney,
and Brentford J. Ferreira, Deputy District Attorney, for California District Attorneys Association
as Amicus Curiae on behalf of Real Party in Interest.


MOSK, J.


In 1990 the voters of this state enacted a constitutional amendment as part of Proposition 115
affirming that in criminal cases the people of the State of California have “the right to due process
of law” (Cal. Const., art. I, § 29). 1  In the present case, we consider whether the assertion of that
state constitutional right by a district attorney can serve as a justification for holding a newsperson
in contempt for refusing to surrender unpublished information, in spite of the newsperson's
immunity from contempt for such refusal expressly provided in article I, section 2, subdivision
(b) (hereinafter article I, section 2(b)), and reaffirmed in article I, section 28, subdivision (d)
(hereinafter article I, section 28(d)). We conclude that a newsperson cannot be held in contempt
under these circumstances. We therefore reverse the judgment of the Court of Appeal. *888


1 All references to articles hereafter will be to articles of the California Constitution unless
otherwise indicated.


I. Facts and Procedural History
The pertinent facts of this case are not in dispute and were largely set forth in SCI-Sacramento,
Inc. v. Superior Court (1997) 54 Cal.App.4th 654, 657-659 [62 Cal.Rptr.2d 868]:


“KOVR is a television station engaged in the gathering, receiving and processing of information
for communication to the public. After learning that one Anthony Lee DeSoto had confessed to
sheriff's investigators that he had killed his cellmate, KOVR news reporter Tom Layson conducted
a videotaped interview with DeSoto in the San Joaquin County jail.


“Portions of the interview were broadcast on KOVR news programs on March 19 and March 20,
1996.
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“In April 1996, the People issued a subpoena duces tecum for KOVR's custodian of records to
'Bring Tape Recording of the Entire Interview at the San Joaquin County Jail of Defendant Anthony
Lee De[S]oto on 3/19 or 3/20/96, to Include Portions of Broadcast as Well as Portions That Were
Not Broadcasted [sic].' The subpoena indicated no appearance was required if the materials were
turned over to the prosecution.


“KOVR submitted only the broadcast portions of the interview, invoking the ... shield law (Cal.
Const., art. I, § 2; Evid. Code, § 1070) 2  as to the 'outtakes' which were not broadcast. The
prosecutor reiterated her demand for the unpublished materials.


2 The shield law is found in almost identical versions in both the state Constitution and
the Evidence Code. For the sake of convenience, and because the crux of the case is the
relation between various state constitutional provisions, we will generally refer solely to the
constitutional provision.


“In June 1996, KOVR moved to quash the subpoena on the grounds of the ... shield law. KOVR's
motion requested that the subpoena be quashed but asked in the alternative: 'If the court should
determine that the District Attorney has established and produced evidence of a colorable interest
in this matter, KOVR requests that the court review in camera those portions of the videotape
claimed to be essential to protecting the interests of the People. Such in camera review of the
unpublished material, with counsel for the media present, would be essential to perform the
balancing of the nature described in Delaney [v. Superior Court (1990) 50 Cal.3d 785 [268
Cal.Rptr. 753, 789 P.2d 934]]. [¶] If the court should determine that ... the District Attorney has
established a right to production of the portions of the videotape that have not been broadcast, then
in camera review is requested *889  without prejudice to the right of KOVR's custodian of records
to review the court's ruling and to decide whether or not to disclose the unbroadcast portions of
the videotape or to suffer a judgment of contempt.'...


“At the July 8, 1996, hearing on the motion to quash, the trial court stated (in concurrence with
the position taken in the People's opposition to the motion to quash) that the case law requires in
camera review only when the material sought to be shielded under the newspersons' shield law is
confidential or sensitive—elements not present in the instant case, where KOVR has not contended
the unpublished tape is confidential or sensitive. The court further stated that notwithstanding this
point of law, the court would exercise its discretion and review the tape in camera. The court asked
KOVR's counsel if she had the tape (exhibit C) with her. She did, and she turned it over to the
court. The court conducted the in camera review in the presence of KOVR's counsel, defendant,
and defense counsel. KOVR's counsel stated she had no objection to the presence of the defense
'[a]s long as it would not constitute a waiver of the Shield Law ....' The trial court agreed.
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“On July 19, 1996, the trial court issued an order denying KOVR's motion to quash, ordering that
the videotape (exhibit C) be unsealed (but staying its order), and directing KOVR to provide a
copy of the unedited interview to the prosecution. There are two versions of the court order—a
sealed version which has not been provided to the People, and an unsealed version. Both versions
of the order stated in part: 'The court hereby denies KOVR's Motion to Quash and orders that
Exhibit C be unsealed, but stays the execution of that order until the next hearing on this matter set
for July 23, 1996. KOVR is further ordered to provide a complete copy of the unedited interview
in continuous sequence at the July 23, 1996 hearing.' ” (SCI-Sacramento, Inc. v. Superior Court,
supra, 54 Cal.App.4th at pp. 657-659, fns. and italics omitted.)


The stay was extended when KOVR indicated its intention to petition the Court of Appeal for an
extraordinary writ setting aside the superior court's ruling. That petition was filed in that court on
August 14, 1996. In SCI-Sacramento, Inc. v. Superior Court, supra, 54 Cal.App.4th 654, the Court
of Appeal concluded the petition was premature as there had been no adjudication of contempt.
The court therefore did not reach the merits of the dispute but issued a peremptory writ of mandate
directing the superior court to vacate its order and “to enter a new order giving petitioners the
opportunity to choose to be held in contempt or to disclose the disputed materials.” (Id., at pp.
667-668.) The previously issued stay was dissolved. (Id., at p. 668.)


At the ensuing hearing, the superior court ordered petitioner, KOVR's news director, Ellen Miller,
to turn over to the prosecution the unedited *890  videotape. Petitioner refused to do so and
was adjudged in contempt. The court ordered petitioner jailed until the tape was produced or the
criminal proceedings concluded. She was also ordered to pay the reasonable attorney fees and costs
incurred in connection with the contempt proceedings. However, the court stayed its order to allow
filing of a petition for extraordinary relief in the Court of Appeal. Petitioner filed such a petition
for “a writ of habeas corpus and/or review,” which the court treated as a writ of prohibition. The
Court of Appeal issued an alternative writ of prohibition and stayed the judgment of contempt.


The Court of Appeal, relying on article I, section 29, giving “the people of the State of California ...
the right to due process of law,” and on our decision in Delaney v. Superior Court (1990) 50
Cal.3d 785 [268 Cal.Rptr. 753, 789 P.2d 934] (Delaney), concluded that a journalist's immunity
from contempt is not absolute when the prosecution makes a showing of need for information the
journalist possesses. Purportedly following our Delaney decision, the court employed a balancing
test, weighing the relative importance of the prosecution's interest in uncovering the information
and the news organization's interest in keeping it concealed. The court determined that the People
had shown the potential importance of the unpublished portions of the interview for the criminal
trial against DeSoto and the lack of alternative sources. The court also determined that the
concealment of the information was of relatively less importance to the news organization, because
it was not protecting a confidential source. The court accordingly upheld the trial court's contempt
order, denied the writ of prohibition, and lifted the stay.
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We granted review and further stayed enforcement of the contempt order.


II. Discussion
(1) The shield law, article I, section 2(b), enacted in its constitutional form in 1980, provides that
a newsperson “shall not be adjudged in contempt ... for refusing to disclose the source of any
information procured while so connected or employed [as a newsperson] ... or for refusing to
disclose any unpublished information obtained or prepared in gathering, receiving or processing of
information for communication to the public.” “Stated more simply, article I, section 2(b) protects
a newsperson from being adjudged in contempt for refusing to disclose either: (1) unpublished
information, or (2) the source of information, whether published or unpublished.” (Delaney, supra,
50 Cal.3d at pp. 796-797, fn. omitted.)


The shield law is, by its own terms, absolute rather than qualified in immunizing a newsperson
from contempt for revealing unpublished information obtained in the newsgathering process. As
we have explained: *891  “ 'Since contempt is generally the only effective remedy against a
nonparty witness, the California enactments [article I, section 2(b) and Evidence Code section
1070] grant such witnesses virtually absolute protection against compelled disclosure.' [Citation.]
We implicitly reached the same conclusion in Delaney, supra, 50 Cal.3d 785, in which we held
that a criminal defendant's federal constitutional right to a fair trial may in some cases overcome
a claim of immunity under the state shield law. (Id., at p. 805.) If the shield law itself provided
for a balancing approach, i.e., a qualified immunity, there would have been no need for us to turn
to the federal Constitution .... We find nothing in the shield law's language or history to suggest
the immunity from contempt is qualified such that it can be overcome by a showing of need for
unpublished information within the scope of the shield law.” (New York Times Co. v. Superior
Court (1990) 51 Cal.3d 453, 461 [273 Cal.Rptr. 98, 796 P.2d 811], fn. omitted.)


Nonetheless, as the above suggests, the protection of the shield law must give way to a conflicting
federal constitutional right of a criminal defendant. As we stated in Delaney: “[T]he shield law's
protection is overcome in a criminal proceeding on a showing that nondisclosure would deprive
the defendant of his federal constitutional right to a fair trial. Although this court has not decided a
case involving the application of the shield law in a criminal prosecution, the principle is beyond
question. [Citations.] The incorporation of the shield law into the California Constitution cannot
restrict a criminal defendant's federal constitutional right to a fair trial. [Citations.] Such result
would violate the supremacy clauses of the federal and state Constitutions.” (Delaney, supra, 50
Cal.3d at pp. 805-806, fns. omitted.)


(2) At issue in Delaney was whether a criminal defendant could, pursuant to the right to a fair
trial under the due process clause of the Fourteenth Amendment of the United States Constitution
(Delaney, supra, 50 Cal.3d at pp. 805-806, fn. 18), compel the testimony of a newspaper reporter
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who had been a percipient witness to his arrest. In Delaney, the court formulated a two-stage
inquiry to determine whether a court's contempt power could be invoked to enforce a criminal
defendant's subpoena against a newsperson, the shield law notwithstanding. At the threshold, the
defendant must show “a reasonable possibility [that] the information will materially assist his
defense.” (Id., at p. 809.) If he makes this showing, then the court is to proceed to the second
stage of the inquiry and balance the criminal defendant's and the newsperson's rights, considering
whether the unpublished information in question is confidential or sensitive, the degree to which
the information is important to the criminal defendant, whether there is an alternative source of
unpublished information, and whether there are other circumstances which *892  may render moot
the need to avoid disclosure. (Id., at pp. 810-812.) Applying this test to the facts of the case, we
concluded that the defendant was entitled to the information because the reporter's eyewitness
testimony was not sensitive or confidential, because such testimony would likely be determinative
of the outcome of the defendant's case, and because there was no meaningful alternative to that
testimony. (Id., at pp. 814-816.)


(3a) The Court of Appeal in the present case held that the people's “right to due process of law,”
incorporated in article I, section 29, requires that the prosecution's interest in obtaining relevant
evidence be balanced against the newsperson's immunity from contempt under the shield law in
the same manner as in Delaney. Of course, article I, section 29, is a state constitutional provision,
not a federal one, and no supremacy clause issue is presented. ( 4) But it is nonetheless the case that
both provisions have equal dignity as constituents of the state Constitution. As such, the provision
must be harmonized if possible (see City and County of San Francisco v. County of San Mateo
(1995) 10 Cal.4th 554, 563 [41 Cal.Rptr.2d 888, 896 P.2d 181]) or, if there is a conflict between the
shield law and article I, section 29, then that conflict must be resolved in some manner. ( 3b) The
Court of Appeal found such a conflict and held that Delaney provides the means for resolving it.


The Court of Appeal's holding, of course, presupposed that there is a conflict between the shield
law and article I, section 29, in need of resolution. In order to determine whether this is so, we must
inquire into what was meant, or not meant, by the phrase “the people ... have the right to due process
of law” in article I, section 29. As stated, that constitutional provision was part of Proposition
115, enacted by the voters in June 1990, which made a number of changes to the Penal Code and
the criminal justice system. The provisions of Proposition 115 were reviewed at length in Raven
v. Deukmejian (1990) 52 Cal.3d 336, 342-346 [276 Cal.Rptr. 326, 801 P.2d 1077]. Entitled the
“Crime Victims Justice Reform Act,” Proposition 115 included such provisions as more expansive
rules for allowing joinder of criminal defendants, reciprocal discovery for the prosecution and
the defense, voir dire conducted initially by the court rather than by the parties, augmentation of
the felony-murder and special circumstance statutes, and certain measures to discourage delays
in bringing cases to trial. (5) Proposition 115 also included a provision mandating that criminal
defendants' constitutional rights not be construed to be greater than those afforded under the
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United States Constitution, a provision we held to be an unconstitutional revision of the California
Constitution. (Raven v. Deukmejian, supra, 52 Cal.3d at p. 355.)


(3c) Article I, section 29, as stated, adds to these specific reform measures the statement: “In a
criminal case, the people of the State of California *893  have the right to due process of law and
to a speedy and public trial.” The term “due process of law” is not defined.


The relationship between a prosecutorial right to obtain relevant evidence and the various
evidentiary privileges and immunities of the press was not addressed in Proposition 115. The
closely related subject of the relationship between the right to admit relevant evidence and such
evidentiary privileges and immunities was treated in an earlier anticrime initiative, Proposition 8,
enacted in June of 1982. Like Proposition 115, Proposition 8 consisted of a number of reforms
of the criminal justice system, including provisions on victim's restitution, rules for granting bail,
abolition of the diminished capacity defense, enhancement of sentences for habitual criminals,
and curtailment of plea bargaining. (See Brosnahan v. Brown (1982) 32 Cal.3d 236, 242-245 [186
Cal.Rptr. 30, 651 P.2d 274].) The so-called “truth-in-evidence” provision of Proposition 8, found
at article I, section 28(d), states: “Except as provided by statute hereafter enacted by a two-thirds
vote of the membership in each house of the Legislature, relevant evidence shall not be excluded
in any criminal proceeding, including pretrial and post conviction motions and hearings, or in
any trial or hearing of a juvenile for a criminal offense, whether heard in juvenile or adult court.
Nothing in this section shall affect any existing statutory rule of evidence relating to privilege or
hearsay, or Evidence Code, Sections 352, 782 or 1103. Nothing in this section shall affect any
existing statutory or constitutional right of the press.” (Italics added.)


There is no disputing that article I, section 28(d)'s exemptions include the “right” to withhold
unpublished information obtained in the newsgathering process pursuant to the protection of the
shield law. The enactment of the shield law predated the passage of Proposition 8, and therefore the
right derived from that law is an “existing ... constitutional right of the press” within the meaning of
article I, section 28(d). Consequently, under the terms of article I, section 28(d), however broadly
the right to admit evidence is construed to include the right to obtain such evidence, that right would
not include a right to compel a newsperson to surrender unpublished information by invoking the
court's power of contempt. The question then is whether article I, section 29 implicitly expanded
the scope of the prosecutor's right to obtain evidence to permit what was forbidden under article
I, section 28(d).


We implicitly repudiated such an expansive reading of article I, section 29 in Menendez v.
Superior Court (1992) 3 Cal.4th 435, 456-457 [11 Cal.Rptr.2d 92, 834 P.2d 786], footnote 18. That
case involved the prosecution's access to audiotapes containing confidential material assertedly
protected by the defendants' psychotherapist-patient privilege. The prosecution claimed “that
the psychotherapist-patient privilege must yield to their *894  interest in successful criminal
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prosecutions and their state constitutional right to due process of law.” (Ibid.) We rejected that
argument. As we stated: “[A]s a general matter at least, the privilege does not appear to be 'trumped'
by the People's state constitutional right to due process. By its very terms, the People's 'right to
truth-in-evidence' under article I, section 28, subdivision (d) of the California Constitution does
not 'affect any existing statutory rule of evidence relating to the privilege ....' Implicit therein is
a constitutional determination that the privilege does not undermine the integrity or reliability of
the truth-finding function of legal proceedings. From that determination it appears to follow that
the privilege does not deny due process.” (Ibid.)


Similarly, under article I, section 28(d), the People's “right to truth-in-evidence” does not affect
“any existing statutory or constitutional right of the press.” Implicit in this conclusion is a
constitutional determination that such rights, including that provided by the shield law, “do[ ] not
undermine the integrity or reliability of the truth-finding function of legal proceedings. From that
determination it appears to follow that the [shield law] does not deny due process.” (Menendez v.
Superior Court, supra, 3 Cal.4th at p. 457, fn. 18.)


The Court of Appeal, in concluding to the contrary that invocation of the shield law would
deny due process to the People in this case, attempted to distinguish Menendez as follows: “The
media exception in article I, section 28(d) is expressly confined to 'this section,' i.e., section 28.
Section 28(d) addresses the right to present evidence at trial. To interpret article I, section 28(d)
as qualifying the People's right to due process is inconsistent with the reasoning of the court in
Delaney. Article I, section 28(d) applies to both the prosecution and the defense. Hence, if it limits
the prosecution's due process rights, it necessarily limits the defendant's rights as well. Although
the holding in Delaney was based on a federal due process claim, which article I, section 28(d)
cannot limit, the reasoning of the court was not based on the supremacy of federal over state law
but on a balance of competing rights. Delaney did not hold the state constitutional shield law must
yield to the defendant's federal constitutional due process right as a matter of federal supremacy. It
had to yield because in the balance of competing interests, the defendant's federal due process rights
outweighed the rights protected by the shield law. In other words, the application of the shield law
in that case would 'undermine the integrity or reliability of the truth-finding function.' (Menendez
v. Superior Court, supra, 3 Cal.4th at p. 457, fn. 18.)”


The Court of Appeal misapprehended our reasoning both in Delaney and in Menendez. In Delaney,
we had to resolve a conflict between a federal *895  constitutional right and a state constitutional
right. The Delaney court concluded that the nature of the federal due process right, in the context
of compelling witness testimony, is not so absolute as to preclude a balancing of the respective
rights if they conflict. But there is no need to balance the two rights if they are not in conflict. In
Menendez we concluded that whatever “the people['s] ... right to due process of law” in article I,
section 29 might mean, in light of article I, section 28(d), it specifically does not mean a right of
access to evidence in contravention of previously existing evidentiary privileges and immunities,



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S28&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S28&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=3CAL4TH457&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_457&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_457 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=3CAL4TH457&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_457&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_457 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S28&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S28&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S28&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S28&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S28&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S28&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=3CAL4TH457&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_457&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_457 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=3CAL4TH457&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_457&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_457 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S29&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S29&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S28&originatingDoc=Ied65c81ffab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Miller v. Superior Court, 21 Cal.4th 883 (1999)
986 P.2d 170, 89 Cal.Rptr.2d 834, 28 Media L. Rep. 1161, 99 Cal. Daily Op. Serv. 8763...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 12


which include those given to the press. Therefore, there is no conflict between the shield law and
the subsequently enacted people's right to due process of law, and accordingly, no need to engage
in the balancing of interests prescribed by Delaney. Our statement in Menendez does not conflict
with our holding in Delaney because the exemptions set forth in article I, section 28(d) do not
affect a criminal defendant's federal constitutional rights to obtain evidence, which was at issue
in the latter case.


(6) To state the matter in other terms, “ 'It is well settled ... that a general provision is controlled
by one that is special, the latter being treated as an exception to the former. A specific provision
relating to a particular subject will govern in respect to that subject, as against a general provision,
although the latter, standing alone, would be broad enough to include the subject to which the more
particular provision relates.' ” (San Francisco Taxpayers Assn. v. Board of Supervisors (1992) 2
Cal.4th 571, 577 [7 Cal.Rptr.2d 245, 828 P.2d 147]; see also Salazar v. Eastin (1995) 9 Cal.4th
836, 857 [39 Cal.Rptr.2d 21, 890 P.2d 43].) This principle applies whether the specific provision
was passed before or after the general enactment. (Warne v. Harkness (1963) 60 Cal.2d 579, 588
[35 Cal.Rptr. 601, 387 P.2d 377].) ( 3d) In the present case, even if we were to assume that the
people's right to due process of law encompasses a right to obtain and admit evidence, the precise
content of that right, and the particular exemptions that apply to it, would be presumably congruent
with the specific truth-in-evidence provision found in article I, section 28(d). It is doubtful indeed
that the generally worded section 29 impliedly permits what section 28(d) explicitly precludes,
i.e., using the prosecutorial need for relevant evidence as a justification for overriding existing
evidentiary privileges and rights of the press.


Moreover, the rule that the general law is governed by the specific also applies to the relationship
between the shield law itself, article I, section 2(b), and the people's right to due process. The
former specifically provides an absolute immunity from contempt for journalists who refuse to
furnish unpublished information. We presume that this specific provision was not *896  altered
or partially repealed by the general recognition of the people's right to due process later added to
the Constitution.


The presumption that a specific governs a general enactment may, of course, be rebutted by
evidence of a contrary intent of the Legislature or, as in this case, of the electorate. (Warne v.
Harkness, supra, 60 Cal.2d at p. 588.) No such contrary intent appears. Nothing in the brief
language of article I, section 29 itself evinces such intent. Nor do the pertinent ballot arguments
support such a meaning. 3


3 The only portion of the ballot argument in favor of Proposition 115 that commented even
obliquely on article I, section 29, focused on the “speedy ... trial” portion of that section.
The ballot argument stated that Proposition 115's “ 'Nightstalker' Component conforms
California's criminal law to federal procedures, bringing California back into the mainstream
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of American criminal justice. This will mean major time savings for the typical California
criminal proceeding. It took an incredible four years just to bring the 'Nightstalker' to justice!
Imagine how much that cost you, the taxpayer, and how much anguish it caused his surviving
victims through multiple, drawn-out court appearances.” (Ballot Pamp., argument in favor
of Prop. 115 as presented to the voters, Primary Elec. (June 5, 1990) p. 34.) Nowhere is there
mention of the right to due process, nor any suggestion that it might alter existing evidentiary
privileges and immunities. Indeed, those arguing in favor of Proposition 115 claimed that
its opponents were “[t]he same people who opposed the 'Victims Bill of Rights [Proposition
8] ...,' ” (Ballot Pamp., supra, at p. 34) thereby implying, if anything, that Proposition 115
was consistent with Proposition 8 and not intended to alter it.


The Court of Appeal's holding appears to have been based on the assumption that the people's
right to due process of law must be the exact equivalent to a criminal defendant's right to due
process, and that therefore the Delaney test should apply as much to the former as the latter, article
I, section 28(d) notwithstanding. Nothing in the language or legislative history of article I, section
29 supports this view. Nor does anything in our case law. In some cases, the use of the term “due
process of law” in connection with the prosecution was simply another way of formulating the
truism that the state has a strong interest in prosecuting criminals, which must be weighed against
the criminal defendant's assertion of due process rights. (See Stein v. New York (1953) 346 U.S.
156, 197 [73 S.Ct. 1077, 1099, 97 L.Ed. 1522], overruled on other grounds in Jackson v. Denno
(1964) 378 U.S. 368, 391 [84 S.Ct. 1774, 1788-1789, 12 L.Ed.2d 908, 1 A.L.R.3d 1205]; Snyder
v. Massachusetts (1934) 291 U.S. 97, 122 [54 S.Ct. 330, 338, 78 L.Ed. 674, 90 A.L.R. 575].)
Elsewhere, particularly in California cases, the prosecution's right to due process has been invoked
to affirm its right to be heard in various preliminary or collateral proceedings and to oppose a
defendant's claim of right to be heard ex parte and in camera. (See People v. Huston (1989) 210
Cal.App.3d 192, 212 [258 Cal.Rptr. 393]; Department of Corrections v. Superior Court (1988) 199
Cal.App.3d 1087, 1092-1093 [245 Cal.Rptr. 293]; People v. Dennis (1986) 177 Cal.App.3d 863,
873 [ *897  223 Cal.Rptr. 236]; People v. Sahagun (1979) 89 Cal.App.3d 1, 25-26 [152 Cal.Rptr.
233].) The prosecution's right to due process, as far as we can determine, has not been recognized to
encompass the breach of established evidentiary privileges and immunities, and there is no reason
to suppose article I, section 29 intended that meaning.


The People, in contrast to the Court of Appeal and amicus curiae California District Attorneys
Association, do not assert article I, section 29 as the primary justification for qualifying the
newsperson's privilege. Rather, based on the history and ballot arguments of the shield law, they
argue that the main purpose of the law is the protection of confidential sources, and when, as in this
case, no confidential sources are involved, the shield law should yield in some cases to effective
criminal prosecution.


(7) As we made clear in Delaney, supra, 50 Cal.3d at page 798, the shield law applies
to unpublished information whether confidential or not: The provision “states plainly that
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a newsperson shall not be adjudged in contempt for 'refusing to disclose any unpublished
information.' ” (Italics in original.) Thus, we rejected the argument that “article I, section
2(b) applies only to unpublished information obtained in confidence by a newsperson. Such a
construction might be possible if the voters had used the phrase 'unpublished information' without
the modifier 'any.' They did not do so. The use of the word 'any' makes clear that article I,
section 2(b) applies to all information, regardless of whether it was obtained in confidence.” (Ibid.)
Moreover, the meaning of “ 'unpublished information' ” was defined in broad, nonrestrictive terms:
“ 'As used in this subdivision, unpublished information includes information not disseminated
to the public by the person from whom disclosure is sought, whether or not related information
has been disseminated and includes, but is not limited to, all notes, outtakes, photographs,
tapes or other data of whatever sort not itself disseminated to the public through a medium of
communication, whether or not published information based upon or related to such material has
been disseminated.' Nowhere in this broad definition is there an explicit or implied restriction of
article I, section 2(b) to confidential information.” (Id., at p. 799.)


(3e) Thus, it is beyond dispute that the information sought by the prosecution in the present case,
unbroadcast portions of an interview of DeSoto by a newsperson, is “unpublished information”
within the meaning of article I, section 2(b) and is thereby protected by that constitutional
provision. Nor, as discussed above, is there any question that that protection, by the terms of article
I, section 2(b), is absolute, and may be overcome only by a countervailing federal constitutional
right, as in Delaney. (New York Times Co. v. Superior Court, supra, 51 Cal.3d at p. 461.) As
explained above, article I, section 29 is not such a right. *898


Nor is the interpretation of the shield law to vigorously protect unpublished though nonconfidential
information in any sense irrational. (8) “A comprehensive reporter's immunity provision, in
addition to protecting confidential or sensitive sources, has the effect of safeguarding '[t]he
autonomy of the press.' (O'Neill v. Oakgrove Constr. (1988) 71 N.Y.2d 521, 526 [528 N.Y.S.2d 1,
3 ...] [construing a similar state constitutional provision].) ... [¶] The threat to press autonomy is
particularly clear in light of the press's unique role in society. As the institution that gathers and
disseminates information, journalists often serve as the eyes and ears of the public. [Citations.]
Because journalists not only gather a great deal of information, but publicly identify themselves as
possessing it, they are especially prone to be called upon by litigants seeking to minimize the costs
of obtaining needed information.” (Delaney, supra, 50 Cal.3d 785, 820-821 (conc. opn. of Mosk,
J.); see also Matter of Woodhaven Lumber (1991) 123 N.J. 481 [589 A.2d 135, 143]; United States
v. Cuthbertson (3d Cir. 1980) 630 F.2d 139, 147.) ( 3f)The threat to the autonomy of the press is
posed as much by a criminal prosecutor as by other litigants.


Thus, there is nothing illogical in interpreting “the people['s] ... right to due process” not to include
the right to compel the press through the sanctions of contempt—incarceration and substantial
fines—to supply unpublished information obtained in the newsgathering process. The fact that
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the assertion of this immunity might lead to the inability of the prosecution to gain access to
all the evidence it desires does not mean that a prosecutor's right to due process is violated, any
more than the assertion of established evidentiary privileges against the prosecution would be a
violation. (See Jones v. Superior Court (1962) 58 Cal.2d 56, 60-61 [22 Cal.Rptr. 879, 372 P.2d
919, 96 A.L.R.2d 1213] [prosecutorial discovery limited by privilege against self-incrimination
and attorney-client privilege]; Izazaga v. Superior Court (1991) 54 Cal.3d 356, 369 [285 Cal.Rptr.
231, 815 P.2d 304] [suggesting the same under Proposition 115's reciprocal discovery provisions].)


The People cite in support of their position the following passage in Delaney: “Although the
reporters concede that a criminal defendant has a constitutional right to a fair trial, they contend,
without citing any authority, that the prosecution does not have a similar right to obtain information
subject to the shield law. Of course, the prosecutor vigorously disagrees. There is authority which
suggests that a state may have a right sufficient to overcome a claim of immunity under the shield
law. (Mitchell [v. Superior Court (1984)] 37 Cal.3d 268, 278 [208 Cal.Rptr. 152, 690 P.2d 625];
Branzburg [v. Hayes (1972)] 408 U.S. 665, 700 [33 L.Ed.2d 626, 650-651]; United States v. Nixon
[(1974)] 418 U.S. 683, 709 [41 L.Ed.2d 1039, 1039, 1064-1065].) In light of our determination,
however, that Delaney is entitled *899  to the reporters' testimony, the question as to the state's
right to the same evidence is rendered moot. We therefore need not, and do not, decide whether
the prosecution in a criminal proceeding can have a constitutional interest sufficient to require the
disclosure of information otherwise protected by the shield law.” (Delaney, supra, 50 Cal.3d at p.
816, fn. 34, italics in original.)


Although we thus posed the question at issue in this case in Delaney, we did not decide it. On
closer examination, none of the authority cited by Delaney (supra, 50 Cal.3d at p. 816, fn. 34) as
suggesting “a [constitutional] right sufficient to overcome a claim of immunity under the shield
law” on the part of the prosecution in fact supports that position, for none of those cases addressed
the shield law. In Mitchell v. Superior Court (1984) 37 Cal.3d 268 [208 Cal.Rptr. 152, 690 P.2d
625], we considered whether a newsperson who is a defendant in a libel suit can be compelled to
reveal confidential information during the discovery process. As we made clear, the shield law was
not at issue; rather, because newspersons and a news organization were parties in the case, they
could be subject to sanctions other than contempt for failing to reveal the requested information,
including entry of judgment against them. (Id., at p. 274.) Therefore, our analysis was based on
an implied First Amendment shield against such sanctions rather than the explicit immunity from
contempt found in our state Constitution. (Id., at pp. 274-276.) We concluded that a newsperson
who was a party to litigation was eligible for a limited protection from civil discovery, subject
to a balancing test similar to the one later articulated in Delaney. (Id., at pp. 279-283.) As we
made clear subsequently in New York Times Co. v. Superior Court, supra, 51 Cal.3d at page 461,
a newsperson not a party to civil litigation is subject to “virtually absolute immunity” for refusing
to testify or otherwise surrender unpublished information.
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In Branzburg v. Hayes (1972) 408 U.S. 665 [92 S.Ct. 2646, 33 L.Ed.2d 626], the United States
Supreme Court held that the First Amendment did not provide a newsperson with a privilege from
testifying in front of a grand jury in a criminal case. The Branzburg court acknowledged, however,
that “state legislatures [are] free, within First Amendment limits, to fashion their own standards
in light of the conditions and problems with respect to the relations between law enforcement
officials and [the] press in their own areas.” (Id., at p. 706 [92 S.Ct. at p. 2669].) As we recognized
in Delaney, supra, 50 Cal.3d at page 796, the current version of the shield law was adopted
“apparently in response to Branzburg,” and, following Branzburg's dictum, expanded the scope
of the newsperson's protection from disclosure beyond what the First Amendment provides. The
holding in Branzburg is therefore inapposite to the present case.


(9) In United States v. Nixon (1974) 418 U.S. 683 [94 S.Ct. 3090, 41 L.Ed.2d 1039], a special
prosecutor sought from the President of the United *900  States audiotapes of certain confidential
communications. The President asserted an executive privilege based in part on the need to protect
communication between high-level government officials and in part on the separation of powers
doctrine, which gives the executive branch some degree of autonomy from the judicial branch.
The United States Supreme Court, while acknowledging an executive privilege, held that it was
not absolute, given the importance of furthering the workings of the criminal justice system. As
the court stated: “The very integrity of the judicial system and public confidence in the system
depend on full disclosure of all the facts, within the framework of the rules of evidence. To ensure
that justice is done, it is imperative to the function of courts that compulsory process be available
for the production of evidence needed either by the prosecution or by the defense.” (Id., at p. 709
[94 S.Ct. at p. 3108].) The court recognized that “[t]he right to the production of all evidence at
a criminal trial ... has constitutional dimensions. The Sixth Amendment explicitly confers upon
every defendant in a criminal trial the right 'to be confronted with the witnesses against him' and
'to have compulsory process for obtaining witnesses in his favor.' Moreover, the Fifth Amendment
also guarantees that no person shall be deprived of liberty without due process of law. It is the
manifest duty of the courts to vindicate those guarantees, and to accomplish that it is essential that
all relevant and admissible evidence be produced.” (Id., at p. 711 [94 S.Ct at p. 3109].) The court
elsewhere referred to the conflict between the asserted executive privilege “and the constitutional
need for relevant evidence in criminal trials.” (Id., at p. 712, fn. 19 [94 S.Ct. at p. 3109].)


The Nixon court acknowledged that the need for “full disclosure of all the facts” existed side-
by-side with well-established evidentiary privileges “designed to protect weighty and legitimate
competing interests. Thus, the Fifth Amendment to the Constitution provides that no man 'shall
be compelled in any criminal case to be a witness against himself.' And, generally, an attorney or
a priest may not be required to disclose what has been revealed in professional confidence. These
and other interests are recognized in law by privileges against forced disclosure, established in
the Constitution, by statute, or at common law.” (418 U.S. at pp. 709-710 [94 S.Ct. at p. 3108.)
But as the court further stated: “Whatever their origins, these exceptions to the demand for every
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man's evidence are not lightly created nor expansively construed, for they are in derogation of the
search for truth.” (Id., at p. 710 [94 S.Ct. at p. 3108.) The court thus concluded that the executive
privilege was a qualified one that had to be weighed against the “the fair administration of criminal
justice.” (Id., at pp. 711-712 [94 S.Ct. at p. 3109].) When the privilege is “based only on the
generalized interest in confidentiality,” rather than specific national security concerns, “it cannot
prevail over the fundamental demands of due process of law and the fair administration of criminal
justice.” (Id., at p. 713 [94 S.Ct. at p. 3110].) *901


Nixon does not support the People's position. Its significance was recently clarified in Swidler &
Berlin v. United States (1998) 524 U.S. 399 [118 S.Ct. 2081, 141 L.Ed.2d 379]. In that case, the
court rejected the argument that the attorney-client privilege had to be narrowly construed as not
surviving a client's death—contrary to precedent—in order to promote “the paramount judicial
goal of truth seeking.” (524 U.S. at p. 410 [118 S.Ct. at p. 2087].) The court found the prosecution's
reliance on Nixon and Branzburg in support of its position misplaced. These cases “dealt with the
creation of privileges not recognized by the common law, whereas [the attorney-client privilege
is] one of the oldest recognized privileges in the law.” (Ibid. [118 S.Ct. at pp. 2087-2088].) And
unlike in Nixon and Branzburg, the court was being asked not simply to construe the privilege
“but to narrow it, contrary to the weight of the existing body of case law,” and declined to do so.
(Ibid. [118 S.Ct. at p. 2088].) Thus, Swidler & Berlin clarifies that the “federal constitutional need
for relevant evidence in criminal trials” recognized in Nixon does not alter the scope of privileges
and immunities well established in the law.


(3g) In this case, we are not concerned with the judicial creation of a new privilege. Rather, the
Attorney General asks us to narrow the shield law, an evidentiary immunity found in the state
constitution, in a manner contrary to its express terms, because federal due process compels such
a result. Swidler & Berlin makes clear that there is no such constitutional compulsion. Nor may
we convert an absolute into a qualified immunity merely because it is in accord with a particular
conception of the proper balance between journalists' rights and prosecutor's prerogatives. Thus,
the absoluteness of the immunity embodied in the shield law only yields to a conflicting federal
or, perhaps, state constitutional right. As explained, there is no such conflicting right presented
in this case.


III. Disposition
For all the foregoing reasons, the judgment of the Court of Appeal is reversed and the cause
remanded to that court with directions to cause issuance of a peremptory writ of prohibition as
prayed.


George, C. J., Kennard, J., Baxter, J., and Chin, J., concurred.
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BROWN, J.
Although I concur with the result and the bulk of the majority's reasoning, I do not agree with the
majority's analysis of the alleged conflict between California Constitution, article I, sections 28,
subdivision *902  (d) 1  and 29. (See maj. opn., ante, at pp. 895-896.) The principle that a specific
provision governs over a general provision only applies if there is an actual conflict between the
two provisions. No actual conflict exists here. The media exception in section 28, subdivision (d),
by its terms, is confined to “this section” and does not expressly preclude a more general provision
from narrowing the scope of a newsperson's immunity. This qualified language should not insulate
the media exception from future modifications or alterations, especially given that the electorate
could have expressly done so. (See, e.g., §§ 27, 30, subd. (a).) Indeed, nothing in the pertinent
ballot measures even suggests such an intent. Because this aspect of the majority's analysis is both
suspect and unnecessary to its holding and may affect other constitutional provisions with clauses
analogous to section 28, subdivision (d) (see, e.g., §§ 7, subd. (a), 24, 31, subds. (c)-(e); art. IV,
§ 5, subd. (d), art. V, § 14, subd. (d), art. X B, § 15, art. XIII D, § 1, art. XVI, §§ 5, 6, 16, subd.
(c)), I decline to adopt it.


1 All references are to article I of the California Constitution unless otherwise indicated.


Werdegar, J., concurred. *903


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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46 Cal.3d 287, 758 P.2d 58, 250 Cal.Rptr. 116, 57 USLW 2138
Supreme Court of California


PARVANEH MORADI-SHALAL, Plaintiff and Appellant,
v.


FIREMAN'S FUND INSURANCE COMPANIES, Defendant and Respondent


L.A. No. 32222.
Aug 18, 1988.


SUMMARY


Plaintiff, who was injured in an automobile accident when an insured driver struck her vehicle,
brought suit against the driver's insurer after settling her personal injury action against the driver
and dismissing that suit with prejudice. Plaintiff sued for violations of Ins. Code, § 790.03 (unfair
insurer practices), based on the insurer's alleged refusal to promptly and fairly settle her claim
against the insured. The trial court sustained the insurer's demurrer to the first amended complaint
without leave to amend, finding that the absence of a final judgment in the underlying action
precluded the action against the insurer. (Superior Court of Los Angeles County, No. C517242,
Charles E. Jones, Judge.) The Court of Appeal, Second Dist., Div. Four, No. B013159, reversed.


The Supreme Court reversed the judgment of the Court of Appeal and remanded, holding that the
trial court's order sustaining the insurer's demurrer was correct. It held that neither Ins. Code, §
790.03 (unfair insurer practices), nor Ins. Code, § 790.09 (civil liability savings clause), provide a
private right of action against insurers for violation of the Unfair Practices Act (Ins. Code, § 790 et
seq.), overruling its previous opinion in Royal Globe Ins. Co. v. Superior Court (1979) 23 Cal.3d
880 [153 Cal.Rptr. 842, 592 P.2d 329]. It also held, however, that common law causes of action
such as fraud, infliction of emotional distress, breach of contract, or breach of the covenant of good
faith and fair dealing, remain available to persons injured by insurer misconduct. Moreover, it
limited its holding to prospective application. As to those actions already pending against insurers
under the act as of the date of finality of its opinion, it held that a conclusive judicial determination
of the insured's liability is a prerequisite to maintaining the action. Accordingly, it held, plaintiff
failed to state a cause of action under § 790.03, since such a determination was not made by
her settlement. (Opinion by Lucas, C.J., with Panelli, Arguelles, Eagleson and Kaufman, JJ.,
concurring. Separate dissenting opinion by Mosk, J., with Broussard, J., concurring.) *288
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Classified to California Digest of Official Reports


(1)
Appellate Review § 32--Presenting and Preserving Questions in Trial Court--Questioning Validity
of Supreme Court Precedent.
Although defendant, in an insurance bad faith action, did not raise the issue of the continued
validity of a Supreme Court precedent in the lower court, the issue was nevertheless properly
before the Supreme Court on defendant's subsequent appeal. Clearly it was pointless for defendant
to ask the trial court or appellate court to overrule a Supreme Court decision. Moreover, the original
petition for review squarely raised the point, and the court never narrowed the issues to exclude it.


(2)
Courts § 39.5--Doctrine of Stare Decisis--Opinions of California Supreme Court--Deference to
Opinions of Previous Courts--Stability of Law as Goal.
Prior applicable Supreme Court precedent usually must be followed even though the case, if
considered anew, might be decided differently by the current Supreme Court justices. The policy
of stare decisis is based on the assumption that certainty, predictability, and stability in the law are
the major objectives of the legal system. Parties should be able to regulate their conduct and enter
into relationships with reasonable assurance of the governing rules of law.


(3)
Courts § 39.5--Doctrine of Stare Decisis--Opinions of California Supreme Court--Flexibility of
Doctrine--Correction of Court-created Error.
The policy of stare decisis is a flexible one which permits the Supreme Court to reconsider, and
ultimately to depart from, its own prior precedent in an appropriate case. Although the doctrine
serves important values, it nevertheless should not shield court-created error from correction. This
is especially so when the error is related to a matter of continuing concern to the community at
large.


(4)
Courts § 39.5--Doctrine of Stare Decisis--Opinions of California Supreme Court--Departure From
Previously Established Precedents--Subsequent Developments.
Reexamination of Supreme Court precedent may become necessary when subsequent
developments indicate an earlier decision was unsound, or has become ripe for reconsideration.
Thus, a Supreme Court decision interpreting Ins. Code, § 790.03, subd. (h) (unfair insurer
practices), to permit a private cause of action against insurers for bad faith was overruled where
developments occurring subsequent to that decision indicated that it was incorrectly decided,
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and that it generated and would continue to *289  produce inequitable results, costly multiple
litigation, and unnecessary confusion.


(5)
Courts § 37--Doctrine of Stare Decisis--Holdings of Other State Courts Regarding Similar
Legislation.
Although holdings from other states are not controlling on California courts, nonetheless near
unanimity of agreement by courts considering very similar statutes to a California statute, all
based on the same model act, indicates that the advisability of continued allegiance to California's
minority approach is questionable.


(6)
Statutes § 43--Construction--Committee Reports.
The fact that neither the Legislative Analyst nor the Legislative Counsel observed that Ins. Code,
§ 790.03 (unfair insurer practices), created a private right of action is a strong indication the
Legislature never intended to create such a right of action.


(7)
Statutes § 11--Legislation Intended to Abrogate Supreme Court Decision--Effect of Passage in
Senate and Stalling in Assembly.
The fact that proposed legislation, intended to abrogate a Supreme Court decision providing
a private right of action against insurers for bad faith under Ins. Code, § 790.03, subd. (h),
became stalled in the Assembly Ways and Means Committee after passage by the Senate was not
determinative of the intent of the Assembly as a whole that the proposed legislation should fail. The
bill's failure to reach the Assembly floor did not mean that the Legislature rejected the proposed
legislation or otherwise demonstrated its approval of the Supreme Court decision at issue.


(8)
Statutes § 46--Presumptions--Legislative Intent--Failure to Pass Bill.
Unpassed bills, as evidence of legislative intent, have little value. Thus, the failure of a Senate bill,
intended to abrogate a Supreme Court decision, to reach the Assembly floor after being stalled in
the Assembly Ways and Means Committee could not be characterized as an affirmative acceptance
of the Supreme Court holding. Mere silence by legislative failure to act is not necessarily indicative
of acquiescence with prior law.


(9)
Insurance Contracts and Coverage § 140--Actions by Injured Person Against Insurer--Insurer's
Violation of Unfair Practices Act--No Private Right of Action.
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Neither Ins. Code, § 790.03 (unfair insurer practices) nor Ins. Code, § 790.09 (civil liability savings
clause), was intended to create a private civil cause of action against an insurer that commits
one of the various unfair acts enumerated in *290  § 790.03, subd. (h). Rather, insurer violations
of the Unfair Practices Act (Ins. Code, § 790 et seq.) should be addressed by the imposition
of administrative sanctions by the Insurance Commissioner, available pursuant to Ins. Code, §§
790.05- 790.09. (Overruling contrary holding in Royal Globe Ins. Co. v. Superior Court (1979) 23
Cal.3d 880 [153 Cal.Rptr. 842, 592 P.2d 329].)


[Liability insurance: Third party's right of action for insurer's bad faith tactics designed to delay
payment of claim, note, 62 A.L.R.4th 1113. See also Cal.Jur.3d, Insurance Contracts and
Coverage, § 426 et seq.; Am.Jur.2d, Insurance, § 1445 et seq.]


(10)
Insurance Contracts and Coverage § 140--Actions by Injured Person Against Insurer--Insurer's
Bad Faith--Retention of Common Law Causes of Action.
Although no private civil cause of action against an insurer for bad faith is available under the
Unfair Practices Act (Ins. Code, § 790 et seq.), the courts retain jurisdiction to impose civil
damages or other remedies against insurers in appropriate common law actions based on such
traditional theories as fraud, infliction of emotional distress, and, as to the insured, either breach
of contract or breach of the implied covenant of good faith and fair dealing. Punitive damages may
also be available in actions not arising from contract where fraud, oppression or malice is proved,
and prejudgment interest may be awarded where an insurer has attempted to avoid a prompt, fair
settlement.


(11a, 11b)
Insurance Contracts and Coverage § 140--Actions by Injured Person Against Insurer--Abrogation
of Judicial Decision Construing Unfair Practices Act as Providing Private Cause of Action--
Prospective Effect.
In the interest of fairness to the substantial number of plaintiffs who had already initiated suits
against insurers for violation of the Unfair Practices Act (Ins. Code, § 790 et seq.) in reliance on a
California Supreme Court decision interpreting the act as providing such a private right of action,
the decision overruling that case would be applied prospectively only, and thus would not apply
to those cases seeking relief under Ins. Code, § 790.03 (unfair insurer practices), filed before the
overruling decision became final.


(12)
Courts § 36--Prospective and Retroactive Decisions--Judicial Discretion--Factors Considered.
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The general rule is that a decision of a court of supreme jurisdiction overruling a former decision
is retrospective in its operation. There is an exception to that rule when considerations of fairness
and public policy preclude full retroactivity. For example, where a statute has received a given
construction by a *291  court of last resort, and contracts have been made or property rights
acquired in accordance with the prior decision, neither the contracts will be invalidated nor the
vested rights will be impaired by applying the new rule retroactively.


(13a, 13b)
Insurance Contracts and Coverage § 140--Actions by Injured Person Against Insurer--Bad Faith
Failure to Settle After Insured's Liability Becomes Reasonably Clear--Determination of Liability--
Requirement of Final Judgment.
There must be a conclusive judicial determination of an insured's liability to an injured party before
the injured party can succeed in any pending third party action against the insurer under Ins. Code,
§ 790.03, for the bad faith failure to settle a claim when liability has become reasonably clear.
Settlement between the injured party and the insured is an insufficient conclusion of the underlying
action. Accordingly, a woman injured in an automobile accident with an insured driver failed to
state a cause of action against the driver's insurer for violations of § 790.03 where she settled her
claim against the insured and dismissed the underlying action with prejudice.


(14)
Insurance Contracts and Coverage § 140--Actions by Injured Person Against Insurer--Duties of
Insurer to Insured and Public--Primacy of Duty to Insured.
Although Ins. Code, § 790.03 (unfair insurer practices), imposes on the insurer a duty to the public,
including a third party claimant whose interests are adverse to the interests of the insured, the
insurer's primary duty is to protect the interests of its own insured.
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William D. Jennett, Patrick A. Mesisca, Jr., and Michael I. D. Mercy as Amici Curiae on behalf
of Defendant and Respondent.


LUCAS, C. J.


We initially granted review in this case to attempt to resolve some of the widespread confusion
that has arisen regarding the application of our opinion in Royal Globe Ins. Co. v. Superior Court
(1979) 23 Cal.3d 880 [153 Cal.Rptr. 842, 592 P.2d 329]. In Royal Globe, the court held that
Insurance Code section 790.03, subdivision (h) (a provision of the Unfair Practices Act, Ins. Code,
§ 790 et seq.), created a private cause of action against insurers who commit the unfair practices
enumerated in that provision. (All further statutory references are to the Insurance Code unless
otherwise indicated.) (1)(See fn. 1.) Among the issues raised and argued by counsel and amici
curiae, however, is the more basic question whether we should reconsider our holding in Royal
Globe. 1


1 The dissent herein, observing that defendant did not raise the issue in the lower courts,
suggests that we have improperly sought out an opportunity to overrule Royal Globe. But
clearly it was pointless for defendant to ask either the trial or appellate court to overrule one
of our decisions. The original petition for review squarely raised the point, and we never
narrowed the issues to exclude it. (See rule 29.2(b), Cal. Rules of Court.) Accordingly, the
Royal Globe issue is properly before us.


In light of certain developments occurring subsequent to Royal Globe which call into question its
continued validity, we have found it appropriate to reexamine that decision. As will appear, we have
concluded that the Royal Globe court incorrectly evaluated the legislative intent underlying the
passage of section 790.03, subdivision (h), and that accordingly Royal Globe should be overruled.
We also have concluded, however, that our holding in that regard should be prospective only, that
is, applicable only to cases filed after the date our opinion herein becomes final. As for cases
pending prior to that time, including the present case, the Royal Globe rule shall apply, as construed
in part VI of this opinion.


I. The Facts
In this case, plaintiff settled her personal injury suit for damages against defendant's insured, and
that suit was dismissed with prejudice. Her subsequent complaint against defendant insurer for
violations of section 790.03, subdivisions (h)(2), (3), and (5), 2  alleged the following facts: *293


2 Section 790.03 reads in relevant part: “The following are hereby defined as unfair methods
of competition and unfair and deceptive acts or practices in the business of insurance.
“
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. . . . .
“(h) Knowingly committing or performing with such frequency as to indicate a general
business practice any of the following unfair claims settlement practices:
“
. . . . .
“(2) Failing to acknowledge and act reasonably promptly upon communications with respect
to claims arising under insurance policies.
“(3) Failing to adopt and implement reasonable standards for the prompt investigation and
processing of claims arising under insurance policies.
“
. . . . .
“(5) Not attempting in good faith to effectuate prompt, fair, and equitable settlements of
claims in which liability has become reasonably clear.”


In July 1983, plaintiff was injured in an automobile accident in which a vehicle driven negligently
by defendant's insured struck her vehicle. In April 1984, plaintiff's attorneys wrote to defendant,
submitting evidence of damages incurred by plaintiff as a result of the accident, and requesting
settlement of the claim against its insured. On June 6, 1984, having received no acknowledgement
or response to their letter, plaintiff's attorneys again wrote defendant requesting settlement of the
claim and notifying it that plaintiff was reserving her rights of action against defendant under
Royal Globe. Plaintiff sued the insured on June 21, 1984. In September, five months after her
first communication to defendant, plaintiff settled the action against the insured. (According to the
representations of counsel at oral argument, the settlement amount was $1,800 less than plaintiff's
original demand.) Plaintiff's action against the insured was dismissed with prejudice.


Thereafter, plaintiff brought suit against defendant under Royal Globe, based on its alleged
refusal to promptly and fairly settle her claim against the insured. In her first amended complaint
against defendant, plaintiff alleged defendant “did not acknowledge or act upon [her attorneys']
communication, did not promptly investigate or process the claim, and did not attempt in good
faith to effectuate a prompt, fair, and equitable settlement of the claim, in which liability was
reasonably clear.” She sought compensatory damages according to proof and $750,000 in punitive
damages. The trial court sustained defendant's general demurrer without leave to amend, based
on its conclusion that the absence of a final judgment in the underlying action precluded a Royal
Globe action against defendant.


The Court of Appeal reversed, holding that settlement coupled with a dismissal with prejudice was
a sufficient conclusion of the underlying action to support a subsequent Royal Globe action against
defendant. In part VI hereof, we review the correctness of that holding within the constraints of
Royal Globe. First, however, we reconsider the validity of the Royal Globe holding itself. *294
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II. The Royal Globe Decision
In Royal Globe, a bare majority of the court held that under section 790.03, subdivisions (h)(5) and
(14), 3  a private litigant could bring an action to impose civil liability on an insurer for engaging
in unfair claims settlement practices. (23 Cal.3d at pp. 885-888.) The court further held ( id., at pp.
888-890) that such an action could be brought against the insurer by either the insured or a third
party claimant, that is, “an individual who is injured by the alleged negligence of an insured” ( id.,
at p. 884). The court ruled that subdivisions (h)(5) and (14) imposed on the insurer a duty owed
directly to the third party claimant, separate from the duty owed to the insured. ( Id., at p. 890.)
To support its holding, the court relied primarily on section 790.09, which provides that cease
and desist orders issued by the Insurance Commissioner under the Unfair Practices Act shall not
“relieve or absolve” an insurer from any “civil liability or criminal penalty under the laws of this
State arising out of the methods, acts or practices found unfair or deceptive.” ( Id., at pp. 885-886.)


3 Subdivision (h)(14) includes as an unfair practice “[d]irectly advising a claimant not to obtain
the services of an attorney.”


In addition, the Royal Globe court interpreted the foregoing provisions as conferring on the injured
claimant a cause of action arising from a single instance of unfair conduct, so that a plaintiff
did not have to prove that the insurer committed the acts prohibited by the statute as a general
business practice. Despite the fact that section 790.03, subdivision (h), proscribes “[k]nowingly
committing or performing with such frequency as to indicate a general business practice” the
various specified unfair claims-settlement practices, the Royal Globe majority held that “a single
violation knowingly committed is a sufficient basis for such an action.” (23 Cal.3d at p. 891.)


The Royal Globe court concluded by holding that the plaintiff may not sue both the insured and
the insurer in the same action, and that the suit against the insurer must be “postponed until the
liability of the insured is first determined ....” (23 Cal.3d at pp. 891-892.) The court observed that
any damages suffered by the injured party as a result of the insurer's misconduct “may best be
determined after the conclusion of the action by the third party claimant against the insured.” (
Id., at p. 892.)


Justice Richardson's dissent (joined by Justices Clark and Manuel) disputed most of the majority's
conclusions. In the dissent's view, nothing in the language of sections 790.03 or 790.09 either
created or authorized a private action by anyone against the insurer for bad faith refusal to settle
a claim. The dissent pointed out that if the Legislature truly had intended to grant third party
claimants a private cause of action against an insurer for failing to settle claims against the insured,
“then surely much more direct *295  and precise language would have been selected” than the
language of section 790.09 to the effect that administrative proceedings under the act would not
“relieve or absolve” an insurer from civil liability “under the laws of this State.” (23 Cal.3d at p.
896.) As the dissent noted, “one would reasonably have expected that the Legislature simply would
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have directly imposed such liability in clear, understandable, unmistakable terms, as it has done
in numerous other statutes.” (Ibid.) The dissent observed that an amicus curiae brief submitted in
Royal Globe by the California Insurance Commissioner, and containing the available legislative
history, supported the view that the framers of the act “had no intent to create a private cause of
action.” (23 Cal.3d at p. 897.)


The dissent also pointed out that the majority's creation of a cause of action in favor of the third
party claimant was contrary to our then recent unanimous opinion in Murphy v. Allstate Ins. Co.
(1976) 17 Cal.3d 937, 941 [132 Cal.Rptr. 424, 553 P.2d 584], holding that the insurer's duty to
settle runs solely to the insured and not to the injured third party. ( Royal Globe, supra, 23 Cal.3d
at pp. 892-893.) As Justice Richardson explained, “California has consistently held that the duty
to settle runs to the insured. Section 790.03, subdivision (h), creates neither a new independent
duty nor civil liability which may be extended beyond the insured to third parties.” ( Id., at pp.
895-896, italics in original.)


The dissent distinguished the three Court of Appeal decisions, relied on by the Royal Globe
majority, which had found or acknowledged private causes of action implied in the statute.
(Homestead Supplies, Inc. v. Executive Life Ins. Co. (1978) 81 Cal.App.3d 978, 992 [147 Cal.Rptr.
22] (Kaufman, J.); Shernoff v. Superior Court (1975) 44 Cal.App.3d 406, 409 [118 Cal.Rptr.
680]; Greenberg v. Equitable Life Assur. Society (1973) 34 Cal.App.3d 994, 1001 [110 Cal.Rptr.
470]; see Royal Globe, supra, 23 Cal.3d at pp. 885-887 [maj. opn.], 897-898 [dis. opn.].) Neither
Greenberg nor Shernoff involved any of the unfair practices listed in subdivision (h) of section
790.03; moreover, Homestead merely acknowledged that the earlier two cases had imposed civil
liability for some violations of the act, but did not itself address that issue further.


The dissent also criticized the majority for holding that a single act of misconduct could constitute
a violation of section 790.03. The dissent noted that section 790.03, subdivision (h), expressly
refers to the commission of unfair settlement practices “with such frequency as to indicate a
general business practice ....” In the dissent's view, “By adopting subdivision (h) of section 790.03,
the Legislature had no intent to create any civil liability to anyone for the acts specified in that
subdivision. Rather, such acts were to be considered unfair practices subject to administrative
regulation and *296  discipline and then only if committed with the requisite frequency.” (23
Cal.3d at p. 895, italics in original.)


Justice Richardson concluded his dissent with these prophetic words: “It seems predictable that
in almost every case in which an insurer hereafter declines a settlement offer the injured third
party claimant will be tempted to file an independent action against the carrier despite the clear
admonition in our recent unanimous Murphy decision that the insurer's duty to settle runs to
the insured and not to the injured party. [¶] The gratuitous creation of such a new remedy is
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wholly inconsistent both with our own firmly established California precedent, and with a fair and
reasoned analysis of the applicable legislation.” (23 Cal.3d at p. 898, italics in original.)


III. Stare Decisis
Before examining various recent developments pertinent to our reconsideration of Royal Globe,
we briefly review certain well-established principles governing the respect we confer upon prior
opinions of this court. (2) It is, of course, a fundamental jurisprudential policy that prior applicable
precedent usually must be followed even though the case, if considered anew, might be decided
differently by the current justices. This policy, known as the doctrine of stare decisis, “is based on
the assumption that certainty, predictability and stability in the law are the major objectives of the
legal system; i.e., that parties should be able to regulate their conduct and enter into relationships
with reasonable assurance of the governing rules of law.” (9 Witkin, Cal. Procedure (3d ed. 1985)
Appeal, § 758, p. 726, and see cases cited.)


(3) It is likewise well established, however, that the foregoing policy is a flexible one which permits
this court to reconsider, and ultimately to depart from, our own prior precedent in an appropriate
case. (Id., § 759, and cases cited.) As we stated in Cianci v. Superior Court (1985) 40 Cal.3d 903,
924 [221 Cal.Rptr. 575, 710 P.2d 375], “[a]lthough the doctrine [stare decisis] does indeed serve
important values, it nevertheless should not shield court-created error from correction.” (Accord,
People v. Guerrero (1988) 44 Cal.3d 343, 356 [243 Cal.Rptr. 688, 748 P.2d 1150]; People v.
Anderson (1987) 43 Cal.3d 1104, 1147 [240 Cal.Rptr. 585, 742 P.2d 1306]; County of Los Angeles
v. Faus (1957) 48 Cal.2d 672, 679 [312 P.2d 680].) In Anderson, Justice Mosk noted the need
for flexibility in applying stare decisis, stating, “This is especially so when, as here, the error [in
the prior opinion] is related to a 'matter of continuing concern' to the community at large. (United
States v. Reliable Transfer Co. (1975) 421 U.S. 397, 409, fn. 15 [44 L.Ed.2d 251, 261, 95 S.Ct.
1708].)” ( Anderson, supra, 43 Cal.3d at p. 1147; see also *297  Monell v. New York City Dept. of
Social Services (1978) 436 U.S. 658, 695 [56 L.Ed.2d 611, 638, 98 S.Ct. 2018] [stare decisis not
mechanically applied to prohibit overruling prior decisions interpreting statutes].)


(4) Anderson also recognized that reexamination of precedent may become necessary when
subsequent developments indicate an earlier decision was unsound, or has become ripe for
reconsideration. (43 Cal.3d at pp. 1138-1141.) For example, in Anderson we found that intervening
changes in federal constitutional law demonstrated the unsoundness of some of the underlying
premises supporting our earlier decision in Carlos v. Superior Court (1983) 35 Cal.3d 131 [197
Cal.Rptr. 79, 672 P.2d 862]. As we explain below, developments occurring subsequent to our
Royal Globe decision convince us that it was incorrectly decided, and that it has generated and
will continue to produce inequitable results, costly multiple litigation, and unnecessary confusion
unless we overrule it.
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IV. Subsequent Developments
A. Rejection by Other State Courts—We decided Royal Globe in 1979. Since then, the courts
of other states have largely declined to follow our Royal Globe analysis. The California Unfair
Practices Act was derived from the National Association of Insurance Commissioners' Model
Unfair Claims Practices Act, which has been adopted by 48 states. Defendant and an amicus curiae
observe that the courts in 19 states other than California have faced the issue whether their versions
of the model act created a private cause of action. The courts in 17 of these 19 states have refused to
recognize such a cause of action, either expressly rejecting the Royal Globe analysis, or interpreting
statutory language similar to sections 790.03, subdivision (h), and 790.09 in a manner contrary to
Royal Globe without mentioning that case.


Thus, the courts in eight states have expressly acknowledged, but declined to follow, Royal
Globe, 4  and the courts in nine states have implicitly rejected its holding. 5  Indeed, only two states
other than California recognize *298  a statutory cause of action for private litigants, and the courts
in those states have rejected Royal Globe's conclusion that a single violation of the statute is a
sufficient basis for a suit for damages. 6


4 (See White v. Unigard Mut. Ins. Co. (1986) 112 Idaho 94 [730 P.2d 1014, 1020-1021];
Scroggins v. Allstate Ins. Co. (1979) 74 Ill.App.3d 1027 [393 N.E.2d 718, 723-725]; Seeman
v. Liberty Mut. Ins. Co. (Iowa 1982) 322 N.W.2d 35, 40-43; Earth Scientists v. United States
Fidelity & Guar. (D. Kan. 1985) 619 F.Supp. 1465, 1470-1471; Tweet v. Webster (D.Nev.
1985) 610 F.Supp. 104, 105; Patterson v. Globe American Cas. Co. (1984) 101 N.M. 541
[685 P.2d 396, 397-398]; A&E Supply Co. v. Nationwide Mut. Fire Ins. Co. (4th Cir. 1986)
798 F.2d 669, 673-675 [Va. law]; Kranzush v. Badger State Mut. Cas. Co. (1981) 103 Wis.2d
56 [307 N.W.2d 256, 269].)


5 (See Young v. Michigan Mut. Ins. Co. (1984) 139 Mich.App. 600 [362 N.W.2d 844, 846-847];
Morris v. American Family Mut. Ins. Co. (Minn. 1986) 386 N.W.2d 233, 234-238; Lawton
v. Great Southwest Fire Ins. Co. (1978) 118 N.H. 607 [392 A.2d 576, 581]; Farris v. U. S.
Fidelity and Guaranty Co. (1978) 284 Ore. 453 [587 P.2d 1015, 1018-1023]; D'Ambrosio v.
Pa. Nat. Mut. Cas. Ins. Co. (1981) 494 Pa. 501 [431 A.2d 966, 969-970]; Swinton v. Chubb
& Son, Inc. (1984) 283 S.C. 11 [320 S.E.2d 495, 496-497]; Russell v. Hartford Cas. Ins. Co.
(Tex. Civ. App. 1977) 548 S.W.2d 737, 742 [writ ref. N.R.E.]; Wilder v. Aetna Life & Cas.
Ins. Co. (1981) 140 Vt. 18 [433 A.2d 309, 310]; Tank v. State Farm Fire & Cas. Co. (1984)
38 Wn.App. 438 [686 P.2d 1127, 1132].)


6 (See Klaudt v. Flink (1983) 202 Mont. 247 [658 P.2d 1065, 1068]; Jenkins v. J. C. Penney
Cas. Ins. Co. (W.Va. 1981) 280 S.E.2d 252, 259-260.)
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A recent holding by the Minnesota Supreme Court is typical of the majority approach to the
question whether state legislation based upon the model act confers a private right of action against
insurers. (Morris v. American Family Mut. Ins. Co., supra, 386 N.W.2d 233.) The Morris court
observed that the Minnesota act “deals with administrative regulation of insurance practices by
the Commissioner of Commerce and says nothing about a private person having a right to sue the
insurer for a violation. The Model Act was not intended to create a private action. ... [Citation.] The
great majority of state versions of the Model Act have been held not to create a private cause of
action. [Citation.] The savings clause ... (i.e., no order of the commissioner or the court relieves an
insurer from any liability 'under any other laws') does not create any new cause of action ....” (Id.,
at p. 235, italics added.)


It is true that the statutes of the various states whose courts have rejected a private cause of action
do not contain precisely the same language as sections 790.03 and 790.09 of the California statute,
but in most instances the differences are slight. Accordingly, the clear consensus of these out-of-
state cases strongly calls into question the validity of our statutory analysis in Royal Globe. The
dissent herein acknowledges that other states have reached conclusions contrary to Royal Globe,
but simply dismisses those cases as “wholly irrelevant.” (Post, p. 320.) (5) Although holdings from
other states are not controlling, and we remain free to steer a contrary course, nonetheless the near
unanimity of agreement by courts considering very similar statutes, all based on the same model
act, indicates we should question the advisability of continued allegiance to our minority approach.


B. Scholarly Criticism—Commentary on Royal Globe has been generally critical of that decision.
(See, e.g., Note, Rodriguez v. Fireman's Fund Insurance Companies, Inc.: An Illustration of the
Problems Inherent in the Royal Globe Doctrine (1985) 15 Sw.U.L.Rev. 371; Note, Bad Faith:
Defining Applicable Standards in the Aftermath of Royal Globe v. Superior Court (1983) 23
Santa Clara L.Rev. 917; Allen, Insurance Bad Faith Law: The Need for Legislative Intervention
(1982) 13 Pacific L.J. 833, 843; Comment, Liability Insurers and Third-Party Claimants: The
Limits of Duty (1981) 48 U.Chi.L.Rev. 125, 148-151; Comment, Liability to Third Parties *299
for Economic Injury: Privity as a Useful Animal, or a Blind Imitation of the Past (1981) 12
Sw.U.L.Rev. 87, 111-118, 125-127; Price, Royal Globe Insurance Company v. Superior Court:
Right to Direct Suit Against an Insurer by a Third Party Claimant (1980) 31 Hastings L.J. 1161,
1176-1187; Note, Extending the Liability of Insurers for Bad Faith Acts: Royal Globe Insurance
Company v. Superior Court (1980) 7 Pepperdine L.Rev. 777, 791-793.)


These articles emphasize both the erroneous nature of our holding (i.e., the strained interpretation
of the statutory provisions, and the misreading or disregard of available legislative history) and
the undesirable social and economic effects of the decision (i.e., multiple litigation, unwarranted
bad faith claims, coercive settlements, excessive jury awards, and escalating insurance, legal and
other “transaction” costs).
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Although we will later address some of these practical concerns in greater detail (see pt. IV.E),
we observe here that the breadth of the criticism leveled at Royal Globe is disturbing and, like the
flood of contrary decisions of other state courts, is pertinent to our determination whether or not to
reconsider that decision. (See, e.g., Cianci v. Superior Court, supra, 40 Cal.3d 903, 921 [scholarly
criticism justified reexamination of prior decision “to determine its continuing viability”].)


C. 1980 Report of the National Association of Insurance Commissioners (N.A.I.C.)—As
previously indicated, the California act was a slightly modified version of the N.A.I.C.'s Model
Unfair Claims Practices Act. Section 790.03, subdivision (h), was derived from similar language
in a 1971 amendment to section 9 of the model act. That amendment made it an unfair claims-
settlement practice to commit “any of the following acts, if done without just cause and if
performed with such frequency as to indicate a general business practice: [listing the various unfair
acts, including not attempting in good faith to reach prompt, fair settlements].”


According to an amicus curiae brief filed herein, a 1980 report of the N.A.I.C., written after our
Royal Globe decision, recites that although some proposals had been made in 1971 to create a
private right of action, the advisory committee recommended against including such a provision,
and indeed one proposal which would have created such a cause of action was deleted from the
draft model act. In the words of the 1980 N.A.I.C. report, “The 1971 Model Act does not contain
an individual right of action provision ....” (2 N.A.I.C. Proceedings (l980) 345-346.)


Neither plaintiff nor the amici curiae in her support challenge the foregoing factual recitals. We
find the N.A.I.C. report instructive regarding the intent of the framers of the model act on which
the California act was based. *300


D. Additional Legislative History—One of the articles previously cited contains some additional
legislative history not mentioned in either the majority or dissenting opinions in Royal Globe.
According to the article, the representations of which are not contradicted by plaintiff or her amici
curiae, the proposed legislation creating section 790.03 was examined by the state's Legislative
Analyst, whose report described the bill as contemplating only administrative enforcement by the
Insurance Commissioner. In addition, the Legislative Counsel's digest accompanying the proposed
bill likewise described it as calling for administrative enforcement; no mention was made of a
possible private civil remedy. (Price, supra, 31 Hastings L.J. 1161, 1178-1179.) (6) The fact that
neither the Legislative Analyst nor the Legislative Counsel observed that the new act created a
private right of action is a strong indication the Legislature never intended to create such a right of
action. (See People v. Anderson, supra, 43 Cal.3d at p. 1143; Heckendorn v. City of San Marino
(1986) 42 Cal.3d 481, 486 [229 Cal.Rptr. 324, 723 P.2d 64].)


(7) In addition, some “subsequent” legislative history is available to guide our determination.
Shortly after Royal Globe was decided, the Legislature attempted to abrogate our holding. Senate
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Bill No. 483, introduced in May 1979, provided that a violation of section 790.03, subdivision
(h), would not impose civil liability on any insurer; the bill's declared intent was to overrule Royal
Globe. The bill was passed by the Senate and referred to the Assembly, but it became “stalled” in
the Ways and Means Committee and was never voted on by the Assembly.


Contrary to plaintiff's characterization, the Legislature did not “reject” Senate Bill No. 483, or
otherwise demonstrate its “approval” of Royal Globe. Indeed, the Senate, the only legislative body
to vote on the question, agreed that the case should be abrogated. We decline to hold that failure
of the bill to reach the Assembly floor is determinative of the intent of the Assembly as a whole
that the proposed legislation should fail.


(8) Moreover, even were we to view the foregoing events as evidencing a “rejection” of the bill, we
could not characterize that rejection as an affirmative acceptance of the Royal Globe holding. As
we recently stated in Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379,
1396 [241 Cal.Rptr. 67, 743 P.2d 1323], “[s]imilarly inconclusive is the Legislature's rejection of
special provisions which would have expressly allowed the award of damages. Unpassed bills, as
evidences of legislative intent, have little value. [Citations.]”


Plaintiff observes, however, that in 1983 the Legislature modified section 790.03 in certain
unrelated respects without changing subdivision (h) or addressing the Royal Globe issue.
According to plaintiff, such legislative *301  failure to act indicates acquiescence with the prior
law. (See Estate of McDill (1975) 14 Cal.3d 831, 837-838 [122 Cal.Rptr. 754, 537 P.2d 874].)
But as we later confirmed in Cianci v. Superior Court, supra, 40 Cal.3d 903, 923, where a
similar argument was made, “'... something more than mere silence should be required before that
acquiescence is elevated into a species of implied legislation ....' [Citation.] Here there is nothing
more than mere silence.” (Fn. omitted.) Likewise, in the present case, the Legislature may have
passively acquiesced in Royal Globe, but it has never expressly or impliedly adopted the holding
in that case. As Cianci indicates, under such circumstances we are free to reexamine our prior
holding.


We conclude that the foregoing legislative history, although somewhat inconclusive, nonetheless
casts considerable doubt upon the correctness of Royal Globe's interpretation of legislative intent.


E. Adverse Consequences—Although we are not in a position to verify the accuracy of each of
their observations, the commentators who have focused on Royal Globe suggest our holding has
had several adverse social and economic consequences.


Confirming Justice Richardson's prediction in his Royal Globe dissent, several commentators have
observed that the rule in that case promotes multiple litigation, because its holding contemplates,
indeed encourages, two lawsuits by the injured claimant: an initial suit against the insured,



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=I53bb15c0fab311d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=I53bb15c0fab311d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=43CALIF3D1379&originatingDoc=I53bb15c0fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_1396&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1396 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=43CALIF3D1379&originatingDoc=I53bb15c0fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_1396&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1396 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987135271&pubNum=661&originatingDoc=I53bb15c0fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=I53bb15c0fab311d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=14CALIF3D831&originatingDoc=I53bb15c0fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_837&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_837 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975127264&pubNum=661&originatingDoc=I53bb15c0fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=40CALIF3D903&originatingDoc=I53bb15c0fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_923&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_923 





Moradi-Shalal v. Fireman's Fund Ins. Companies, 46 Cal.3d 287 (1988)
758 P.2d 58, 250 Cal.Rptr. 116, 57 USLW 2138


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 15


followed by a second suit against the insurer for bad faith refusal to settle. (Comment, supra, 12
Sw.U.L.Rev. at p. 125; Price, supra, 31 Hastings L.J. at p. 1186.) As a corollary, Royal Globe may
tend to encourage unwarranted settlement demands by claimants, and to coerce inflated settlements
by insurers seeking to avoid the cost of a second lawsuit and exposure to a bad faith action. (Price,
supra, 31 Hastings L.J. at pp. 1186-1187; Note, supra, 7 Pepperdine L.Rev. at pp. 790-791; Allen,
supra, 13 Pacific L.J. at p. 851.)


Thus, one author observed, “One result of this decision is that every time a demand is now made to
settle a lawsuit, an additional demand is likely to be forthcoming to coerce higher settlements. The
demand now carries the threat that, unless settlement is immediate, a separate suit will be filed for
violation of the Unfair Practices Act. The public ultimately will be affected by the additional drain
on judicial resources. Moreover, the public will indeed suffer from escalating costs of insurance
coverage, a certain result of inflated settlements and costly litigation.” (Price, supra, 31 Hastings
L.J. at p. 1186.)


Other commentators agree that Royal Globe, and its allowance of a direct action against the insurer,
may result in escalating insurance costs to the general public resulting from insurers' increased
expenditures to fund coerced settlements, excessive jury awards and increased attorney fees. *302
(Allen, supra, 13 Pacific L.J. at p. 851; Note, supra, 7 Pepperdine L.Rev. at pp. 792-793; Note,
supra, 15 Sw.U.L.Rev. at p. 393.) As stated by one writer, “The increased settlement costs required
to settle the actual lawsuit and the potential one that hovers over most litigation involving an
insured defendant will obviously result in higher premiums. In addition, those insurers that have
the courage to refuse settlement where they do not feel it is warranted will necessarily be the subject
of additional litigation because they will not in all instances have guessed correctly regarding the
value of the case. When they have guessed incorrectly, Royal Globe encourages lawsuits against
them.” (Allen, supra, 13 Pacific L.J. at p. 851.)


Most authors have noted another unfortunate consequence of our holding in Royal Globe that
insurers owe a direct duty to third party claimants: It tends to create a serious conflict of interest for
the insurer, who must not only protect the interests of its insured, but also must safeguard its own
interests from the adverse claims of the third party claimant. This conflict disrupts the settlement
process and may disadvantage the insured. (Allen, supra, 13 Pacific L.J. at p. 851; Price, supra,
31 Hastings L.J. at pp. 1183-1184; Note, supra, 7 Pepperdine L.Rev. at pp. 791-792; Note, supra,
15 Sw.U.L.Rev. at p. 393.)


Finally, several commentators have noted that Royal Globe left unanswered many complex
questions regarding the practicalities of actions against insurers under section 790.03. As one
author observed, our decision failed to (1) explain what constitutes a “bad faith” refusal to abide
by the provisions of section 790.03, (2) specify the stage at which the insurer's duty to settle arises,
(3) discuss whether mutual good faith obligations are imposed on third party claimants, or (4)
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anticipate “a host of constitutional problems such as vagueness, the right to a jury trial, and the right
to contract.” (Note, supra, 23 Santa Clara L.Rev. at p. 919; see also id., at pp. 930-939.) The author
concludes by observing that “In establishing new law in the area of bad faith, this unprecedented
case failed to accomplish its most important goal: to define and direct. As a result, the problems
continue to hemorr[h]age and take the form of overaggressive plaintiff claimants that assert the
equivocality of the decision in a unilateral declaration of beware—or else. The 'or else' generally
translates into a bad faith cause of action. Bad faith, however, is not subject to simple translation or
definition, especially in the statutory sense. [¶] ... Redefinition is desperately needed.” (Id., at pp.
944-945; see also Comment, supra, 12 Sw.U.L.Rev. at p. 127 [“To try to redefine an area of law
after an ill-advised and ill-considered opinion, as the California courts must now do after Royal
Globe, is a waste of judicial time, energy and money ....”].)


Another commentator similarly notes our failure to clarify such issues as “the test of liability,
standing to sue, the extent of recoverable damages, the *303  extent to which Royal Globe applies
to the various subsections of section 790.03, and other issues.” (Allen, supra, 13 Pacific L.J. at
p. 844, fn. omitted; see also Note, supra, 15 Sw.U.L.Rev. at pp. 387-395 [difficulties in applying
Royal Globe where underlying suit is settled without judicial determination of liability].)


F. Analytical Difficulties—As indicated in the foregoing commentary the lower courts have
experienced considerable difficulty in attempting to define the scope of the Royal Globe cause
of action. These difficulties are largely the result of the insufficient guidance afforded by Royal
Globe, which has forced the lower courts to make quasi-legislative decisions to implement that
ruling. Indeed, in addition to the present case, we have granted review in approximately 25 other
cases raising a variety of Royal Globe issues and reaching a variety of conflicting conclusions.
These cases are being held pending our resolution of the present case.


As indicated in part VI hereof, the action before us demonstrates some of the analytical difficulties
arising in the context of a third party claim. Royal Globe held that a third party claimant may
not sue both the insurer and the insured in the same suit, and must await the “conclusion” of the
action against the insured before suing the insurer for breach of section 790.03, subdivision (h).
(23 Cal.3d at pp. 891-892.) Yet, the lower courts have come to conflicting determinations as to
whether a settlement can constitute such a “conclusion” of the action for purposes of a Royal Globe
suit, or whether a prior judicial determination of the insurer's liability is required.


Another area of analytical difficulty concerns the means by which the plaintiff must prove a
“pattern” or “general business practice” of unfair settlement practices (see § 790.03, subd. (h)). As
previously indicated, the cases from other states without exception reject Royal Globe's holding
that an action under section 790.03 could be based upon a single wrongful act (23 Cal.3d at pp.
890-891). Such unanimity of disagreement strongly suggests we erred in our contrary holding. Yet,
for the reasons stated by the majority in Royal Globe, the plaintiffs in these cases (whether insureds
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or third party claimants) seldom have the ability to prove any widespread pattern of wrongful
settlement practices on the part of the insurer. (23 Cal.3d at p. 891.) Although the Royal Globe
majority believed this proof problem justified its conclusion that a single act will subject the insurer
to liability for damages for unfair practices, it is more likely that the majority's initial premise
—that a direct action is permitted under section 790.03—was incorrect, and that the provision
was instead limited to providing administrative sanctions by the Insurance Commissioner, once
an investigation revealed such a pattern.


It seems evident that resolution of these issues regarding the application of Royal Globe involves
a difficult weighing of competing policies. Such a *304  determination is more properly made by
the Legislature. Yet the interpretive difficulties and complex public policy choices arising under
Royal Globe result solely from its conclusion that the Legislature intended to confer a private
right of action for violation of section 790.03. Reconsideration of that decision seems a far better
alternative than allowing ourselves to be swept deeper into the developing interpretive whirlpool
it has created.


V. Royal Globe should be Overruled
(9) The points raised by the dissent in Royal Globe, as reflected in the cases from other states,
the adverse scholarly comment, and the available legislative history, seem irrefutable. Neither
section 790.03 nor section 790.09 was intended to create a private civil cause of action against an
insurer that commits one of the various acts listed in section 790.03, subdivision (h). The contrary
Royal Globe holding reportedly has resulted in multiple litigation or coerced settlements, and has
generated confusion and uncertainty regarding its application. For all the foregoing reasons, we
have concluded Royal Globe, supra, 23 Cal.3d 880, should be overruled.


We caution, however, that our decision is not an invitation to the insurance industry to commit
the unfair practices proscribed by the Insurance Code. We urge the Insurance Commissioner and
the courts to continue to enforce the laws forbidding such practices to the full extent consistent
with our opinion.


In that regard, we observe that our opinion leaves available the imposition of substantial
administrative sanctions by the Insurance Commissioner (see §§ 790.05-790.09). These sanctions
include issuance of cease and desist orders to enjoin further violations of section 790.03. (See
§ 790.05.) Willful violation of such orders may result in a maximum fine of $55,000; repeated
violations may result in a suspension of the insurer's license for up to a year. (§ 790.07.)


The dissent herein expresses some doubt that the Insurance Commissioner will enforce section
790.03 and punish violations thereof; the dissent finds no published appellate cases involving such
disciplinary action. But surely we can assume very little from the absence of apposite appellate
cases. It is as likely that the commissioner's efforts prevailed without the necessity of an appeal,
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that any relevant opinions were unpublished, or that administrative enforcement was deemed
unnecessary in light of the deterrent effect of an inevitable Royal Globe action routinely filed
whenever immediate settlement of claims is not forthcoming.


(10) Moreover, apart from administrative remedies, the courts retain jurisdiction to impose civil
damages or other remedies against insurers in appropriate common law actions, based on such
traditional theories as *305  fraud, infliction of emotional distress, and (as to the insured) either
breach of contract or breach of the implied covenant of good faith and fair dealing. Punitive
damages may be available in actions not arising from contract, where fraud, oppression or malice
is proved. (See Civ. Code, § 3294.) In addition, prejudgment interest may be awarded where an
insurer has attempted to avoid a prompt, fair settlement. (See id., § 3291.) Finally, nothing we hold
herein would prevent the Legislature from creating additional civil or administrative remedies,
including, of course, creation of a private cause of action for violation of section 790.03. We hold,
however, that thus far the Legislature has not manifested an intent to create such a private cause
of action.


(11a) The question arises whether our decision should apply to Royal Globe actions that already
have been filed or litigated, but are not yet final. ( 12) The general rule is that “a decision of a
court of supreme jurisdiction overruling a former decision is retrospective in its operation. [Fn. &
citation omitted.] We have recognized exceptions to that rule when considerations of fairness and
public policy preclude full retroactivity. [Citation.] For example, where a ... statute has received
a given construction by a court of last resort, and contracts have been made or property rights
acquired in accordance with the prior decision, neither will the contracts be invalidated nor will
vested rights be impaired by applying the new rule retroactively. [Citation.]” (Peterson v. Superior
Court (1982) 31 Cal.3d 147, 151-152 [181 Cal.Rptr. 784, 642 P.2d 1305], fn. omitted.)


(11b) Without implying any broad exception to the general rule of retrospectivity described above,
and in the interest of fairness to the substantial number of plaintiffs who have already initiated
their suits in reliance on Royal Globe, we hold that our decision overruling that case will not apply
to those cases seeking relief under section 790.03 filed before our decision here becomes final. In
the following part of this opinion, we turn to an analysis of the principles that will govern recovery
in surviving Royal Globe cases, such as the present one, brought by third party claimants.


VI. Requirement of a Prior Determination of Liability
(13a) In Royal Globe we did not discuss the procedural prerequisites of a third party's section
790.03 claim against the insurer, except to hold that such a claim “may not be brought until the
action between the injured party and the insured is concluded.” (23 Cal.3d at p. 884.) We did not
explicitly consider what would constitute a sufficient “conclusion” of the action. For purposes of
the present case and other pending Royal Globe actions which are not affected by the decision
here, we must now decide whether settlement of the third party's underlying claim against the
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insured “concludes” the action within the meaning of Royal Globe, so that after settling the *306
underlying claim a claimant can bring a subsequent suit against the insurer under section 790.03,
subdivision (h). We will hold, for these pending cases, that settlement is an insufficient conclusion
of the underlying action: there must be a conclusive judicial determination of the insured's liability
before the third party can succeed in an action against the insurer under section 790.03.


In Royal Globe, the third party claimant attempted to join the insurer as a defendant in her pending
action against the insured on the underlying tort claim. We concluded that a joint lawsuit against
both the insured for negligence and the insurer for violating its duties under section 790.03,
subdivision (h), would be improper, for three reasons. (23 Cal.3d at pp. 891-892.) First, a joint
trial “would obviously violate both the letter and spirit of [Evid. Code, § 1155].” ( Id., at p. 891.)
That section provides that evidence that an alleged tortfeasor is insured is inadmissible to prove
the insured's negligence or wrongdoing. Its “obvious purpose” is to prevent the prejudicial use of
such evidence in a proceeding to determine the insured's liability. (Ibid.)


Second, a joint trial would hamper the defense of the insured on the liability question. We stated,
“unless the trial against the insurer is postponed until the liability of the insured is first determined,
the defense of the insured may be seriously hampered by discovery initiated by the injured claimant
against the insurer.” (23 Cal.3d at p. 892, italics added.) Third, “damages suffered by the injured
party as a result of the insurer's violation of subdivisions (h)(5) and (h)(14) may best be determined
after the conclusion of the action by the third party claimant against the insured.” (Ibid.)


The Courts of Appeal, struggling to interpret our interrelated references to a conclusion of
the underlying action and a determination of the insured's liability, have reached conflicting
conclusions regarding the prerequisites for a Royal Globe action. We will now attempt to resolve
this confusion.


Several courts have concluded that a determination of the insured's liability is a prerequisite to
recovery on a Royal Globe claim, relying in part on the notion that the underlying insurance
contract is an indemnity contract. “It is fundamental that an insurance contract is, by nature, an
indemnity contract; no enforceable claim accrues against the insurer until the insured's liability is
in fact established.” (Williams v. Transport Indemnity Co. (1984) 157 Cal.App.3d 953, 960 [203
Cal.Rptr. 868].)


The Williams court affirmed a summary judgment in favor of an insurer where the third party
claimant had failed to initiate any legal action to establish the liability of the insured. The claimant
argued that under section 790.03 the liability of the insured was not at issue, and that the only
issue *307  was whether the insurer failed to attempt in good faith to make a prompt and fair
settlement of the underlying claim at a time when liability had become “reasonably clear.” The
court responded, “the issue of whether, from facts known to defendants, liability had become
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reasonably clear at a certain time cannot be decided in a vacuum.” (157 Cal.App.3d at p. 959.)
Because under its indemnity contract the insurer could be liable only if the insured was liable, the
court stated, “the essential preliminary inquiry in any action alleging the insurer's violation of ...
section 790.03, subdivision (h)(5) must be whether the insured was liable in actuality for the third
party claimant's injury.” ( Id., at p. 960.) In short, if the insured is not liable to the claimant, then
the insurer is likewise not liable on the claim.


In Heninger v. Foremost Ins. Co. (1985) 175 Cal.App.3d 830 [221 Cal.Rptr. 303], Justice Eagleson,
relying in part on the Williams indemnification rationale, found that “[t]he right of an insured
party to file a direct suit against an insurer under the Royal Globe doctrine does not eliminate
th[e] requirement” that the liability of the insured must be determined before the liability of the
insurer can arise. ( Id., at pp. 834-835.) A determination of the insured's liability was required
because “otherwise these prohibitions [of section 790.03] on unfair claims settlement practices
would create a form of statutory liability without fault.” ( Id., at p. 834.) The court concluded,
“There cannot be unfair claims settlement practices in vacuo. ... [T]he cases do not support nor
can we perceive any legislative intent to create rights of action totally divorced from ultimate
legal liability [of the insured].” (Ibid.) In other words, according to Heninger, the statute does not
require an insurer to pay or settle every claim presented by a third party claimant without regard
to whether its insured is liable on the underlying claim. This analysis seems reasonable to us.


Plaintiff argues that the Williams/Heninger reliance on indemnification concepts is troublesome
because a violation of section 790.03 stems directly from the insurer's unfair practices, and not from
the insured's underlying fault. We do disagree with Williams's statement that “a duty to settle a third
party claim in good faith does not arise unless the insured is liable” (157 Cal.App.3d at p. 965). The
duty to attempt to settle arises under section 790.03, subdivision (h)(5), when liability becomes
“reasonably clear.” Yet we differentiate here between the duty that the insurer owes (which exists
before the insured's liability is finally established) and the right to recover, under Royal Globe, for
a breach of that duty. (Compare a legal malpractice action in which, before a client can recover for
the attorney's breach of duty, he must first establish that absent the attorney's malpractice he would
have prevailed on the underlying action. [See, e.g., Kessler v. Gray (1978) 77 Cal.App.3d 284 [143
Cal.Rptr. 496]; see also Mallen & Levit, Legal Malpractice (2d ed. 1981) § 650, pp. 796-799.]
The trial of the “suit within a suit” involves a determination of the merits of the *308  underlying
action; thus, there can be no recovery for a breach of duty without a preliminary showing as to
the merits of an underlying claim.)


Further, as Heninger, supra, 175 Cal.App.3d 830, explained, section 790.03 does not require the
insurer to settle all third party claims. The insurer is entitled, in good faith, to decline to pay what it
considers to be an excessive settlement on a claim of questionable validity. As stated in Beckham
v. Safeco Ins. Co. of America (9th Cir. 1982) 691 F.2d 898, 903, footnote 3, “The insurer is not
required to settle claims in which liability is reasonably clear, it is simply required to make a good
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faith attempt to reach a settlement. While liability may be reasonably clear, damages may not be,
and an insurer is not necessarily required to accept whatever settlement demand is made by the
third-party claimant.”


We conclude that Williams and Heninger correctly held that an injured claimant has a right of
recovery under Royal Globe only upon proof that the insured was actually liable to the third party
claimant. If the insured is not liable for the claimant's injury, the claimant has no right to damages
from the insured, and the claimant cannot be permitted to recover for “unfair conduct” by the
insurer in refusing to settle an underlying unmeritorious claim.


Our conclusion that a determination of the insured's liability is necessary in order for the claimant
to recover from the insurer for a violation of section 790.03 is not in itself determinative of
whether a Royal Globe suit could be brought following a settlement of the underlying claim.
Clearly, a settlement without more does not constitute a determination of the insured's liability.
(§ 11582; Zalta v. Billips (1978) 81 Cal.App.3d 183, 190 [144 Cal.Rptr. 888] [“Obviously, the
fact of settlement says nothing about a defendant's liability, his nonliability, his freedom from
fault, or his culpability”]; Rodriguez v. Fireman's Fund Ins. Co. (1983) 142 Cal.App.3d 46, 55
[190 Cal.Rptr. 705].) Plaintiff contends, however, that the insured's liability can be determined
after settlement, as part of the Royal Globe suit. Defendant insists, to the contrary, that a prior
final judicial determination of the insured's liability is a condition precedent to the bringing of a
Royal Globe action (the “predetermination” rule). We turn now to this question of the timing of
the required determination of liability.


The first published opinion after Royal Globe to refer to the “determination of liability” as a
condition precedent to a section 790.03 cause of action was Doser v. Middlesex Mutual Ins. Co.
(1980) 101 Cal.App.3d 883, 891 [162 Cal.Rptr. 115]. Doser did not involve a third party Royal
Globe claim, but rather a cause of action for breach of the implied covenant of good faith and
fair dealing asserted by an assignee of the insured. In that case, after initiating a wrongful death
action against the estate of the alleged tortfeasor, *309  plaintiffs obtained from the estate an
assignment of all its causes of action against the estate's insurer, then sued the insurer, leaving the
wrongful death action in abeyance. The insurer argued in the section 790.03 suit that the estate
had not suffered any legal liability because there had been no final judgment in the wrongful death
action, and thus the assignee had no cause of action to assert. The court agreed, holding that no
cause of action for breach of the implied covenant could arise until the insured incurred a binding
judgment in excess of the policy limit. (101 Cal.App.3d at p. 891.) It then noted, in dictum, that
“even under the reasoning in [Royal] Globe, '... the third party's suit may not be brought until the
action between the injured party and the insured is concluded ... [and] liability of the insured is
first determined ....”' (Ibid.) Several later cases have agreed with the Doser interpretation of Royal
Globe as requiring both a conclusion of the action and a determination of liability as conditions
precedent to commencement of a section 790.03 action.
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In Nationwide Ins. Co. v. Superior Court (1982) 128 Cal.App.3d 711, 714 [180 Cal.Rptr. 464],
Justice Kaufman, citing Doser, stated that Royal Globe held “the injured third party may not
institute [a section 790.03] action until a judgment establishing the liability of the insured has
been secured.” In Nationwide, the claimant sued the alleged tortfeasor's insurer after obtaining a
judgment against the insured, but during the pendency of the insured's appeal from that judgment.
The court held that because the judgment against the insured could be reversed on appeal and
the case retried, Royal Globe's concerns regarding discovery and determination of damages were
“fully applicable to the case at bench.” (128 Cal.App.3d at p. 714.) It concluded that the Royal
Globe language about determination of liability and conclusion of the action “could only have had
reference to a final determination and conclusion, a final judgment.” (Ibid.)


Following Nationwide, the court in Williams v. Transport Indemnity Co., supra, 157 Cal.App.3d
953, stated that a section 790.03 action was “subject to [a] condition precedent ... [that] the liability
of the insured must be finally determined prior to commencement of a suit against the insurer.” (
Id., at p. 964.) In Heninger v. Foremost Ins. Co., supra, 175 Cal.App.3d 830, 834, the court, citing
Nationwide and Williams, concluded that “no viable cause of action can be pled for an alleged
violation of [section 790.03, subdivision (h)] until the twin requirements of conclusion of the
dispute between the injured party and the insured, and final determination of the insured's liability
are alleged.” (Original italics.)


The Court of Appeal in the present case departed from the Nationwide reasoning. It held that
the plaintiff could maintain her section 790.03 action following a settlement and dismissal with
prejudice of the underlying claim, stating, “Nor do we agree with the Heninger court's reading
of Royal Globe *310  as requiring a final determination of liability[,] as long as the underlying
action has been 'concluded.”' The court decided that the “obvious purpose” of the Royal Globe
requirement of a “conclusion” of the underlying action was “to avoid prejudicing the defense of
the insured in the underlying case and to ascertain the amount of the damages, if any, suffered by
the injured plaintiff, not to shield an err[a]nt insurer from the consequences of its tortious breach
of its duties to that injured claimant. The language in Royal Globe 'until the liability of the insured
is first determined' was not necessary to and did not serve the purpose of determining any of the
facts or issues of that case which deferred the determination of the 790.03 action until after the
conclusion of the underlying action.” Yet, somewhat inconsistently, the court at another point in
its opinion stated, “We must next determine whether the insured's liability has been conclusively
established, that being a prerequisite to bringing an unfair practice bad faith action against the
insurer.” (Italics added.)


For the first aspect of its holding, that a final determination of the insured's liability was not a
prerequisite to bringing a Royal Globe action, the Court of Appeal purported to rely on Rodriguez v.
Fireman's Fund, supra, 142 Cal.App.3d 46. The Rodriguez court declined to follow the Nationwide
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rule holding a final judgment to be a condition precedent to a section 790.03 action. In Rodriguez,
a third party claimant sued the insurer after settling her underlying claim against the insured. She
alleged the insurer had “admitted the liability of its insured.” ( Id., at p. 55.) The court held she
had stated a cause of action under Royal Globe, because “where the liability of the insured is
admitted” a prior judgment determining liability was unnecessary. ( Id., at p. 53, italics added; see
also Williams, supra, 157 Cal.App.3d at pp. 958-959; Heninger, supra, 175 Cal.App.3d at pp. 833,
835.) We find no indication in the record herein that defendant admitted the insured was liable, and
thus the appellate court's reliance on Rodriguez is misplaced. In any event, we have determined
that a final judicial determination is required, and that an admission does not suffice to determine
the insured's liability.


Aside from Rodriguez, supra, the Court of Appeal opinion in this case is consistent with two
published cases of the Fourth District, Division Three. In Afuso v. United States Fid. & Guar. Co.
(1985) 169 Cal.App.3d 859 [215 Cal.Rptr. 490], the court held that a third party claimant stated a
cause of action for breach of section 790.03 by alleging she had settled the underlying dispute, and
executed “a release of all claims.” The court held, “by pleading a settlement and release, plaintiff
has met the minimum requirements for establishing her action was concluded within the meaning
of Royal Globe.” ( Id., at p. 863.) The court did not discuss the requirement that the insured's
liability be first determined. In Vega v. Western Employers Ins. Co. (1985) 170 Cal.App.3d 922
[216 Cal.Rptr. 592], the same court *311  reversed a summary judgment in favor of the insurer on
a section 790.03 claim where the claimant had settled the underlying claim, after a verdict against
the insured, and while the insured's appeal was pending. Again, the court failed to address the issue
of a requirement of a final determination of the insured's liability.


We reject the approach of Afuso and Vega, and adopt the reasoning of Nationwide, supra, 126
Cal.App.3d 711, requiring a final judgment determining the insured's liability before the institution
of a Royal Globe action. This predetermination rule precludes a claimant who has settled his
underlying claim against the insurer from subsequently suing the insurer for damages for statutory
bad faith committed in the process of reaching the settlement. The rule is supported in part by
section 790.03's purpose of encouraging prompt and reasonable settlements of claims, as well as
by various other legal and practical considerations.


Allowing the claimant to sue the insurer after settling the underlying claim would mean that the
claimant must establish the insured's liability within the Royal Globe action itself. This would
cause enormous practical and policy problems. The immediate concern raised by a potential
determination of the insured's liability within the action against the insurer is the same evidentiary
problem we cited in Royal Globe. In that case we held that Evidence Code section 1155 prohibits
a third party claimant from suing both the insurer (under § 790.03) and the insured (on the
underlying claim) in the same lawsuit. (23 Cal.3d at p. 891.) That section forbids the introduction
of “[e]vidence that a person was, at the time a harm was suffered by another, insured wholly
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or partially against loss arising from liability for that harm ... to prove negligence or other
wrongdoing.” In a section 790.03 action, the trier of fact would be aware the defendant is an
insurer. Further, the plaintiff's case would depend on proof of the existence of an insurance policy
covering the event resulting in the plaintiff's injury. Thus, evidence of insurance would comprise
an essential part of the case. Any such evidence would have an obvious potential to prejudice the
jury's determination of the insured's liability.


Further, the existence of a previous settlement could itself improperly influence a jury's evaluation
of the insured's liability. The jury would know that the insured would not be adversely affected by
the verdict, and it would also necessarily be aware that the insurer had paid money in settlement to
the claimant on behalf of the insured. Although, as we have noted, the existence of a settlement is
irrelevant to the issue of the insured's liability (see Zalta v. Billips, supra, 81 Cal.App.3d at p. 190),
it would be difficult to prevent the jury from considering the settlement as evidence that the insured
was liable. This use of evidence of settlement would violate *312  Evidence Code section 1152,
which prohibits admitting such evidence to prove the settling party's liability on the claim settled.


Another problem with allowing the proposed postsettlement litigation is that it would deprive the
settling parties of a major advantage of settlement. Establishing the insured's actual liability after
settlement would involve litigation of the very issue that the insured and the insurer attempted
to avoid litigating. Whether the claimant wins or loses on the liability issue, he has succeeded
in forcing the insurer and insured to litigate the claim they had previously concluded by settling.
Allowing such a postsettlement trial on the insured's liability would diminish any advantage to
be gained by either the insured or the insurer in settling the underlying claim. Indeed, it would
penalize the insurer for choosing to settle a claim rather than pursuing it to a final judgment, by
subjecting the insurer to subsequent litigation on the liability issue it has already settled.


Allowing postsettlement Royal Globe suits would give an unwarranted and unfair advantage to the
third party claimant, who could settle, retain the benefits of settlement, and then sue the insurer for
additional compensation after failing to negotiate a larger settlement on the underlying claim. It
would also require the insurer to focus excessively on its own potential liability to the third party
and could negatively affect the insurer's discharge of its duties toward its insured. (14) Although
section 790.03 imposes on the insurer a duty to the public, including the third party claimant whose
interests are adverse to the interests of the insured, this does not diminish the importance of the
insurer's obligations to its own insured. Insurance is initially obtained for the protection of the
insured, and the insurer's primary duty is to protect the interests of its own insured.


(13b) Finally, if, as in this case, the claimant has dismissed the action against the insured after
settling the claim, then it could be argued that the settlement combined with a dismissal with
prejudice legally precludes litigating the liability of the insured. The Court of Appeal here found
that the settlement and dismissal together constituted a final “conclusion” of the action, precluding
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any further proceedings on the underlying claim: “”'Where the parties to an action settle their
dispute and agree to a dismissal, it is a retraxit and amounts to a decision on the merits and as such is
a bar to further litigation on the same subject matter between the parties.“”' (Italics omitted, quoting
Datta v. Staab (1959) 173 Cal.App.2d 613, 621 [343 P.2d 977]; the identical language also appears
in Rodriguez, supra, 142 Cal.App.3d at p. 54.) Under this analysis, a settlement arguably precludes
later litigation on the issue of liability as well as on the value of the claim because, although it
does not amount to a determination of liability, it is intended to function as a final conclusion of
the underlying action which involves both the issues of liability and damages. (See A.J. Industries,
*313  Inc. v. Ver Halen (1977) 75 Cal.App.3d 751, 759 [142 Cal.Rptr. 383] [refusing to allow
relitigation of issue of liability after settlement]; County of Los Angeles v. Law Building Corp.
(1967) 254 Cal.App.2d 848, 853-855 [62 Cal.Rptr. 542] [settlement barred relitigation on value
of settled claim].)


In stating that the retraxit did not preclude a section 790.03 action, the Court of Appeal here
distinguished the insurer's liability under section 790.03 from the insured's liability for the
underlying claim. The court, however, failed to recognize that, as we have explained, a judicial
determination of the insured's liability must be made before the claimant can recover from the
insurer. Because no such determination was made in this case, plaintiff has failed to state a cause
of action under section 790.03.


In sum, our consideration of the legal and practical difficulties of allowing a postsettlement Royal
Globe action leads us to conclude that as to cases filed prior to finality of our opinion herein, the
applicable rule is that the insured's liability must be judicially determined before a Royal Globe
action can be brought. This “predetermination” rule, although not without its drawbacks, seems
to us to be the optimal accommodation of competing considerations within the limitations of the
Royal Globe doctrine. Thus, for surviving Royal Globe actions, a final judicial determination of
the insured's liability is a condition precedent to a section 790.03 action against the insurer.


Disposition
Plaintiff, having failed to obtain a judicial determination of the insured's liability, is not entitled
to sue defendant under Royal Globe. Thus, the trial court's order sustaining defendant's demurrer
was correct. Pending the finality of this opinion, no private action may be brought under section
790.03, subdivision (h), unless a final judicial determination of the insured's liability has been first
obtained. Effective upon finality of this opinion, Royal Globe is overruled.


The judgment of the Court of Appeal is reversed, and the cause remanded for further proceedings
consistent with this opinion.
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Panelli, J., Arguelles, J., Eagleson, J., and Kaufman, J., concurred.


MOSK, J.


I dissent.


Royal Globe (1979-1988), may it Rest in Peace. 1  During its life it served the people of California
well, particularly the victims of unfair and deceptive practices. The majority have now replaced
Royal Globe with a “Royal *314  Bonanza” for insurance carriers, i.e., total immunity for unfair
and deceptive practices committed on innocent claimants. They have exalted principal over
principle. It will be interesting to observe whether this judicial largesse causes insurance premiums
to decrease or insurance profits to increase.


1 Royal Globe Ins. Co. v. Superior Court (1979) 23 Cal.3d 880 [153 Cal.Rptr. 842, 592 P.2d
329].


In the trial court, defendant demurred and at no time there or in the Court of Appeal raised
any question about the continued vitality of Royal Globe. Indeed its demurrer was offered, and
sustained, on grounds consistent with the underlying premise of Royal Globe. We granted review
in this matter for the sole purpose of clearing up detrital issues on which Courts of Appeal
have differed. The insurance industry asked for a loaf of bread. The majority, with remarkable
magnanimity, give it the whole bakery.


Instead of concentrating on the issues raised and argued throughout these and other pending
proceedings, the majority have chosen to avoid fundamental answers by permanently eliminating
the question. In most cases, of course, it would make our task relatively uncomplicated if we could
evade interpreting the law with finality by simply changing the law. On the other hand, making our
job easier is no justification for totally destroying a cause of action authorized by statute, approved
by decisions of this court and of Courts of Appeal, and acquiesced in by the Legislature for nearly a
decade. The judicial activism of the majority seriously impairs the orderly administration of justice.


In making their opinion inapplicable to this and all pending cases, the majority in effect render a
mere advisory opinion. While they suggest this approach is adopted out of a sense of compassion
for victims who have lawsuits pending, that compassion apparently does not extend to future
victims of unfair and deceptive acts who may suffer the same or greater damage. Thus the reality
is that the majority are merely applying a thin sugar coat to their cyanide pill.
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The majority contend that sections 790.03 and 790.09 of the Insurance Code do not create a private
cause of action. In view of their expurgated quotation of section 790.03 in footnote 2 of the majority
opinion, that conclusion might arguably follow. Unfortunately the majority omit other parts of
the same section that clearly implicate the duty of insurance carriers not merely to their insured,
but also to claimants. One who objectively reads the following will receive an entirely different
outlook: “§ 790.03. The following are hereby defined as unfair methods of competition and unfair
and deceptive acts or practices in the business of insurance.


“


. . . . . . . . . . . *315
“(h) Knowingly committing or performing with such frequency as to indicate a general business
practice any of the following unfair claims settlement practices: [¶] (1) Misrepresenting to
claimants pertinent facts or insurance policy provisions relating to any coverages at issue.


“(2) Failing to acknowledge and act reasonably promptly upon communications with respect to
claims arising under insurance policies.


“(3) Failing to adopt and implement reasonable standards for the prompt investigation and
processsing of claims arising under insurance policies.


“(4) Failing to affirm or deny coverage of claims within a reasonable time after proof of loss
requirements have been completed and submitted by the insured.


“(5) Not attempting in good faith to effectuate prompt, fair, and equitable settlements of claims in
which liability has become reasonably clear.


“


. . . . . . . . . . .
“(8) Attempting to settle claims on the basis of an application which was altered without notice
to, or knowledge or consent of, the insured, his representative, agent, or broker.


“(9) Failing, after payment of a claim, to inform insureds or beneficiaries, upon request by them,
of the coverage under which payment has been made.


“(10) Making known to insureds or claimants a practice of the insurer of appealing from arbitration
awards in favor of insureds or claimants for the purpose of compelling them to accept settlements
or compromises less than the amount awarded in arbitration.
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“(11) Delaying the investigation or payment of claims by requiring an insured, claimant, or
the physician of either, to submit a preliminary claim report, and then requiring the subsequent
submission of formal proof of loss forms, both of which submissions contain substantially the
same information.


“(12) Failing to settle claims promptly, where liability has become apparent, under one portion
of the insurance policy coverage in order to influence settlements under other portions of the
insurance policy coverage.


“(13) Failing to provide promptly a reasonable explanation of the basis relied on in the insurance
policy, in relation to the facts or applicable law, for the denial of a claim or for the offer of a
compromise settlement. *316


“(14) Directly advising a claimant not to obtain the services of an attorney.


“(15) Misleading a claimant as to the applicable statute of limitations.” (Italics added.)


Note particularly that throughout the foregoing clauses reference is made to claims and claimants,
and in clauses (8), (9), (10) and (11) a distinction is clearly made between the insured and claims or
claimants. Thus it is fatuous to assert that the legislative intent was merely to provide redress for the
insured but not for third party claimants when any of the statutorily prohibited acts are committed.


But, assert the majority as did the defendants unsuccessfully in Royal Globe, a pattern of unfair
business practices must be shown, not a single deceptive act. The language of subdivision (h) is
somewhat ambiguous in this respect: it prohibits “Knowingly committing or performing with such
frequency as to indicate a general business practice” any of the unfair claims settlement practices
set forth. It is unclear whether the words “with such frequency as to indicate a general business
practice” were intended to modify both the terms “Knowingly committing” and “performing.”
The most logical reading, however, is that the quoted language provides two alternate methods by
which the prohibited acts may be shown, i.e., a violation of the subdivision occurs if the prohibited
acts are knowingly committed on one occasion or, if knowledge cannot be established, then it will
suffice if the acts are performed with such frequency as to indicate a general business practice.
This interpretation of the section was adopted by a commentator in reviewing certain amendments
to subdivision (h) in 1975. (Review of Selected 1975 California Legislation (1976) 7 Pacific L.J.
237, 484.)


It also bears noting that while some of the clauses of the subdivision use the plural—“claimants”—
a number deliberately refer in the singular to “a claim” (9), “a claim” and “a compromise
settlement” (13), “a claimant” (14), and “misleading a claimant” (15).
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It is inconceivable that the Legislature intended that a litigant would be required to show that
the insurer committed the acts prohibited by subdivision (h) “with such frequency as to indicate
a general business practice.” There would be no rational reason why an insured or a third party
claimant injured by an insurer's unfair conduct, knowingly performed, should be required to
demonstrate that the insurer had frequently been guilty of the same type of misconduct involving
other victims in the past. The insurance department may have a policy to require repeated
misconduct as the basis for its enforcement of subdivision (h). But while repetition of prohibited
acts may be relevant to the duty of the Insurance Commissioner to issue a *317  cease and desist
order, to an aggrieved private litigant who can demonstrate that the insurer acted deliberately, the
frequency of the insurer's misconduct and its application to other victims are irrelevant. (Accord,
Delos v. Farmers Insurance Group (1979) 93 Cal.App.3d 642, 653 [155 Cal.Rptr. 843].)


Curiously, the majority find it necessary to caution the insurance industry not to commit the unfair
practices proscribed by the Insurance Code, and they politely invite the Insurance Commissioner
to “continue” to enforce the laws. However, the majority fail to demonstrate that such enforcement
has ever existed. Since 1959 when sections 790 and following of the Insurance Code were adopted,
62 volumes of California Reports and 297 volumes of California Appellate Reports have been
published. In those 359 volumes there are more than 300,000 pages. On not one page of one
volume is a single case reported in which the Insurance Commissioner has taken disciplinary action
against a carrier for “unfair and deceptive acts or practices in the business of insurance” involving
a claimant. Not one case in 29 years.


In the absence of demonstrable enforcement by the Insurance Commissioner, it is understandable
that claimants seek to litigate their own rights rather than to rely on Big Brother. And I am
convinced now, as I was when Royal Globe was decided, that the Legislature intended they may
do so.


The majority try desperately to minimize the fact that there has been legislative approval of Royal
Globe. Despite the inflammatory and impertinent descriptions of our decision by the defendant
and amici—“convoluted reasoning,” “illogical,” “flawed analysis” and “made of whole cloth”—
the case has survived Herculean efforts of the insurance industry to legislatively overrule it.


With full knowledge of Royal Globe and its construction of the relevant Insurance Code sections,
for nine years the Legislature has refused to enact bills designed to overrule, modify or limit the
decision and its statutory interpretation. First there was Senate Bill No. 483 (1979 Reg. Sess.),
initially introduced on March 1, 1979, to amend the general provisions of Insurance Code section
31. On May 9, 1979—five weeks after our decision in Royal Globe—the bill was amended to
change section 790.03. The amended bill provided: “... (i) Notwithstanding the provisions of
Section 790.09, a violation of subdivision (h) shall not create civil liability against any insurer
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by an insured, third party claimant, or any person other than the commissioner pursuant to the
authority provided in Sections 790.05 and 790.06. [¶] Sec. 2. It is the intent of this act to overrule
the holding in Royal Globe Insurance Company v. Superior Court (___ 3rd ___) which established
a *318  cause of action by a third party claimant or insured based upon a violation of subdivision
(h) of Section 790.03.” (2 Sen. J. (1979 Reg. Sess.) p. 3071.)


After a subsequent amendment, Senate Bill No. 483 passed the Senate by a six-vote margin on
June 1, 1979, and was referred to the Assembly. On September 11, 1979, the bill was rejected by
the Ways and Means Committee, and on November 30, 1980, was transferred from the Assembly
without further action. (Sen. Final Hist. (1979 Reg. Sess.) p. 305.) The proposal ultimately died.
Thus the Legislature was not merely silent after Royal Globe, but refused to pass a bill expressly
overruling it. In the circumstances this represents affirmative legislative approval and confirmation
of the Royal Globe decision far beyond mere inattention. (People v. Hallner (1954) 43 Cal.2d 715,
719 [277 P.2d 393].)


In 1983 the Legislature actually amended section 790.03 without addressing or changing
subdivision (h) or the Royal Globe holding. In adopting legislation, the Legislature is presumed
to know of existing domestic judicial decisions and to enact and amend statutes in light of such
decisions that have a direct bearing on them. (Estate of Banerjee (1978) 21 Cal.3d 527, 537 [147
Cal.Rptr. 157, 580 P.2d 657].) The failure of the Legislature to change the law in a particular
respect, when the general subject is before it and changes in other respects are made, is indicative
of an intent to leave the law as it stands in the aspects not amended. (Estate of McDill (1975) 14
Cal.3d 831, 837-838 [122 Cal.Rptr. 754, 537 P.2d 874]; Bailey v. Superior Court (1977) 19 Cal.3d
970, 977-978, fn. 10 [140 Cal.Rptr. 669, 568 P.2d 394]; People v. Olsen (1984) 36 Cal.3d 638,
647, fn. 19 [205 Cal.Rptr. 492, 685 P.2d 52].) The majority's futile effort to avoid the foregoing
case law stands the concept of legislative intent on its head.


Notwithstanding defendant's apparent desire to escape accountability for bad faith insurance
practices, Royal Globe is the law, has not been changed, modified or amended by legislative action
in the ensuing nine years, and has directly implemented the clear legislative intent to eradicate,
and hold insurance companies accountable for, unfair insurance claims practices.


Despite legislative acquiescence, defendant and now the majority attempt to give an impression
that Royal Globe was some kind of aberration, wholly unprecedented and unanticipated. Nothing
could be farther from the fact. At least three cases preceding Royal Globe held that the Insurance
Code provisions authorized action by claimants and not exclusively by the state's administrative
agency.


The first case was Greenberg v. Equitable Life Assur. Society (1973) 34 Cal.App.3d 994 [110
Cal.Rptr. 470]. The court, in an opinion by Justice Thompson and concurred in by Justices Wood
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and Lillie, held that the Insurance Code “contemplates a private suit to impose civil liability *319
irrespective of governmental action against the insurer for violation” of code provisions. The court
added that “The fair construction is that the person to whom the civil liability runs may enforce it
by an appropriate action.” ( Id. at p. 1001.) Any other construction, the court held, “would overturn
by implication the rule of Crisci v. Security Ins. Co. [1967] 66 Cal.2d 425 [58 Cal.Rptr. 13, 426
P.2d 173].” (Id. at p. 1001, fn. 5.) A petition for hearing in this court was unanimously denied.


A second case adopting the identical reasoning was Shernoff v. Superior Court (1975) 44
Cal.App.3d 406 [118 Cal.Rptr. 680], by Justice Fleming with Justices Compton and Beach
concurring. The court pointed out that the “commissioner's disciplinary authority is limited to
restraint of future illegal conduct by real parties in interest, and he possesses no authority to enter
money judgments for past injuries.” ( Id. at p. 409.) The court relied on section 790.09, which
clearly declares that no cease and desist order absolves an insurance carrier from civil liability.


The third case, written by Justice Kaufman for himself and Justices Tamura and McDaniel, was
Homestead Supplies, Inc. v. Executive Life Ins. Co. (1978) 81 Cal.App.3d 978 [147 Cal.Rptr.
22]. The court held that the Insurance Code sections “define and prohibit insurers from engaging
in unfair methods of competition and unfair and deceptive acts or practices in the business of
insurance. They are directed at insurers, not insureds. Indeed, the nature of the conduct proscribed
indicates clearly that at least one of the statutory purposes is protection of the public. (See §
790.03.) In fact, it has been held that section 790.09 contemplates civil liability to members of the
consuming public injured by an insurer's violation of sections 790.02 and 790.03.” ( Id. at p. 992.)


In addition to the foregoing, Schlauch v. Hartford Accident & Indemnity Co. (1983) 146
Cal.App.3d 926, 934 [194 Cal.Rptr. 658], held Royal Globe to apply retroactively, “since insurers
were statutorily prohibited from engaging in these unfair practices, they can claim no reliance
upon the lack of legal authority for third party damage suits. In short, insurance carriers had fair
warning that their conduct was prohibited. ... Since the decision in Royal Globe did not impose
a new duty upon insurers, but only provided a different means of enforcement, [it] should have
been foreseen. ...” (Italics added.) Indeed, as pointed out in Bodenhamer v. Superior Court (1986)
178 Cal.App.3d 180 [223 Cal.Rptr. 486], there is nothing “novel or incongruous” in subjecting an
insurance business to more than one avenue of responsibility.


Thus it is clear that Royal Globe was preordained. Certainly it is indefensible for defendant and
the majority to assert the opinion was unprecedented *320  when manifestly it followed the
rule established in at least three earlier well-reasoned appellate decisions. I must assume that
the majority, though they are curiously silent about it, mean to also overrrule Greenberg, supra,
34 Cal.App.3d 994, Shernoff, supra, 44 Cal.App.3d 406, and Homestead Supplies, supra, 81
Cal.App.3d 978, and thus to repudiate the statutory interpretation by nine distinguished Court of
Appeal justices.
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Subsequent to Royal Globe, Courts of Appeal have had remarkably little difficulty in interpreting
and applying it as authority. See, e.g., Justice Kaufman's opinion in Nationwide Ins. Co. v. Superior
Court (1982) 128 Cal.App.3d 711 [180 Cal.Rptr. 464]; Justice Eagleson's opinion in Heninger
v. Foremost Ins. Co. (1985) 175 Cal.App.3d 830 [221 Cal.Rptr. 303]; and the following, among
many other cases: Sych v. Insurance Co. of North America (1985) 173 Cal.App.3d 321 [220
Cal.Rptr. 692]; Vega v. Western Employers Ins. Co. (1985) 170 Cal.App.3d 922 [216 Cal.Rptr.
592]; Afuso v. United States Fid. & Guar. Co. (1985) 169 Cal.App.3d 859 [215 Cal.Rptr. 490];
Smith v. Interinsurance Exchange (1985) 167 Cal.App.3d 301 [213 Cal.Rptr. 138]; Williams v.
Transport Indemnity Co. (1984) 157 Cal.App.3d 953 [203 Cal.Rptr. 868]; Trujillo v. Yosemite-
Great Falls Ins. Co. (1984) 153 Cal.App.3d 26 [200 Cal.Rptr. 26]; Rodriguez v. Fireman's Fund
Ins. Co. (1983) 142 Cal.App.3d 46 [190 Cal.Rptr. 705]. All of these well-considered cases are now
to be eliminated sub silentio.


Finally, the majority use considerable ink to inform us that other states have reached a conclusion
contrary to that of Royal Globe. This is wholly irrelevant. California courts alone have the
responsibility of interpreting the laws adopted by the California Legislature, and they cannot be
deterred from that duty by what other states have done or failed to do under laws enacted by their
legislative bodies.


The insurance industry, with a lavish public relations and media campaign, has failed to persuade
the people of California that it should be immune from responsibility for unfair and deceptive acts.
Up to now no court has so held. The industry, with the service of dozens of lobbyists, failed to
persuade the Legislature that the statute was improperly imposing liability for unfair and deceptive
acts. Now, regrettably, the insurance industry has succeeded in persuading justices of this court
that it is entitled to immunity from the same type of responsibility required of every other business
and individual that commit deceptive practices. *321


The question, unanswered by the majority because it is unanswerable, is why this one industry
is entitled to be above the law that applies to every other segment of society. I do not believe it
should be, or is. Therefore I dissent.


Broussard, J., concurred.
Appellant's petition for a rehearing was denied October 13, 1988. Mosk, J., and Broussard, J., were
of the opinion that the petition should be granted.


The effective date of this order and the date our decision in this cause becomes final is October
17, 1988. *322
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106 Cal.App.4th 1415, 131 Cal.Rptr.2d 684, 03 Cal.
Daily Op. Serv. 2392, 2003 Daily Journal D.A.R. 2997


ARMANDO V. MORENO et al., Plaintiffs and Appellants,
v.


DERIC SANCHEZ, Defendant and Respondent.


No. B145698.
Court of Appeal, Second District, California.


Mar. 17, 2003


SUMMARY


Purchasers of a home brought an action against a home inspector for failing to discover and report
certain defects in the house they purchased. The home inspection contract set forth a one-year
limitations period running from the date of the inspection. The trial court sustained defendant's
demurrer without leave to amend on the basis of the limitations provision, finding that it barred
all causes of action, whether sounding in contract or tort. A judgment of dismissal was entered.
(Superior Court of Orange County, Los Angeles County Super. Ct. No. BC218733, Derek W. Hunt,
Judge.)


The Court of Appeal reversed and remanded. It held that for a provision in a home inspection
contract shortening the statute of limitations to be enforceable, accrual of a cause of action must
be deemed to occur not with the inspection, but when the homeowner discovers, or through the
exercise of reasonable diligence should have discovered, the breach. The court held that plaintiffs
were entitled to an opportunity to amend their complaint so that they could meet defendant's
assertion that the matters they complained of were expressly excluded by the home inspection
contract, and to clearly state facts regarding the relevant dates they discovered the various alleged
defects. The court further held that a home inspector's liability is not restricted to breach of contract,
and that the inspector may be found liable in tort for breach of the common law or statutory duty
to exercise due care in preparing a report. (Opinion by Johnson, J., with Croskey, J., *  concurring.
Dissenting opinion by Perluss, P. J. (see p. 1437).)


* Associate Justice of the Court of Appeal, Second Appellate District, Division Three, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.
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Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Scope of Review--Function of Appellate Court-- Rulings on Demurrers.
In reviewing a judgment of dismissal after the trial court has sustained a demurrer to the complaint
*1416  without leave to amend, the appellate court treats the demurrer as admitting all material
facts properly pleaded, but not contentions, deductions, or conclusions of fact or law. The court
also considers matters that may be judicially noticed. The court gives the complaint a reasonable
interpretation, reading it as a whole and its parts in their context. It must be determined whether the
complaint states facts sufficient to constitute a cause of action, and whether there is a reasonable
possibility that the defect can be cured by amendment. If it can be cured, the trial court has abused
its discretion and the judgment is reversed; if it cannot be cured, there has been no abuse of
discretion and the judgment is affirmed. The burden of proving such reasonable possibility is on
the plaintiff. Because the trial court's determination is made as a matter of law, the appellate court
reviews it de novo.


(2)
Limitation of Actions § 44--Commencement of Period--Torts--Negligence-- Delayed Discovery.
Under the general rule, a cause of action accrues when the wrongful act is done and not when the
plaintiff discovers that he or she has a cause of action to pursue. However, the harshness of this rule
is ameliorated in some cases where it is manifestly unjust to deprive plaintiffs of a cause of action
before they are aware that they have been injured. Accordingly, under the discovery rule a cause of
action accrues when the plaintiff discovers or should have discovered all facts essential to the cause
of action, i.e., when the plaintiff actually discovers the injury and its negligent cause, or when the
plaintiff could have discovered the injury and cause through the exercise of reasonable diligence.


(3)
Limitation of Actions § 31--Commencement of Period--Accrual of Cause of Action--Delayed
Discovery.
Judicial decisions have made the rule of delayed discovery applicable in situations where the
plaintiff is unable to see or appreciate that a breach has occurred. These sorts of situations typically
involve underground trespass, negligently manufactured drugs, products liability, violations of the
right of privacy, latent defects in real property, or breaches of contract committed in secret.


(4)
Limitation of Actions § 31--Commencement of Period--Accrual of Cause of Action--Delayed
Discovery--Special Relationship.
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Delayed accrual of a cause of action is viewed as particularly appropriate where the relationship
between the parties is one of special trust such as that involving a fiduciary, confidential, or
privileged relationship. Employing this rationale, the discovery rule has been applied, sometimes
by statute and sometimes through judicial decisions, to claims against professionals such as
trustees, stockbrokers, escrow agents, *1417  insurance agents, accountants, physicians, attorneys,
and title companies. The courts also employ the rule of delayed accrual in cases involved
tradespeople who have held themselves out as having a special skill, or are required by statute to
possess a certain level of skill.


(5)
Limitation of Actions § 44--Commencement of Period--Torts--Negligence-- Delayed Discovery--
Home Inspection.
Because of the hidden nature of the systems and components in a home, a potential homeowner
may not see or recognize a home inspector's negligence and thus may not understand that he or she
has been damaged until long after the inspection date. This fact, coupled with the trust the potential
homeowners must necessarily place in the professional home inspector, compels the conclusion
that causes of action for breach of a home inspector's duty of care should accrue in all cases, not on
the date of the inspection, but when the homeowner discovers, or with the exercise of reasonable
diligence should have discovered, the inspector's breach.


(6)
Limitation of Actions § 4--Agreements as to Limitations.
Courts generally enforce parties' agreements for a shorter limitations period than otherwise
provided by statute, provided it is reasonable. Reasonable, in this context, means the shortened
period nevertheless provides sufficient time to effectively pursue a remedy.


(7a, 7b)
Limitation of Actions § 44--Commencement of Period--Torts-- Negligence--Delayed Discovery--
Home Inspection--Construction of Limitations Agreement.
In an action by home purchasers against a home inspector for failing to discover and report certain
defects in the house they purchased, the trial court erred in sustaining defendant's demurrer without
leave to amend on the ground of a provision in the home inspection contract setting forth a one-year
limitations period running from the date of the inspection. For a provision in a home inspection
contract shortening the statute of limitations to be enforceable, accrual of a cause of action must
be deemed to occur not with the inspection, but when the homeowner discovers, or through the
exercise of reasonable diligence should have discovered, the breach. An effective judicial remedy
against professionals or skilled craftspeople requires that accrual occur only on discovery of the
breach, and the law will not tolerate contractual nullification of that policy. Plaintiffs were entitled
to an opportunity to amend their complaint so that they could meet defendant's assertion that the
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matters they complained of were expressly excluded by the home inspection *1418  contract, and
to clearly state facts regarding the relevant dates they discovered the various alleged defects.


[See 3 Witkin, Cal. Procedure (4th ed. 1996) Actions, § 463 et seq.; West's Key Number Digest,
Limitation of Actions  95(3).]


(8)
Negligence § 8--Elements of Actionable Negligence--Professional Negligence--Home Inspection.
A home inspector may be liable in tort for breach of the common law duty or statutory duty to
exercise due care in preparing a home inspection report. Under the common law, the negligent
failure to exercise reasonable care and skill in undertaking to perform a service contract of this
type is a tort, as well as a breach of contract. Further, Bus. & Prof. Code, § 7196, specifies that a
home inspector has an independent duty to competently perform a home inspection. The legislative
history of this provision makes clear that the Legislature expressly envisioned that home inspectors
would be liable in tort in the event they failed to discharge their duty of care.


(9)
Appellate Review § 128--Scope of Review--Function of Appellate Court-- Rulings on Demurrers.
To resolve factual questions on review from the sustaining of a demurrer is both improper and
impossible when the challenge on appeal is only to the sufficiency of the pleadings.


(10)
Pleading § 63--Amendment and Withdrawal--Cure of Defects in Complaint.
When a demurrer is ruled on or reviewed, defects of the complaint are properly cured by
amendments thereto, not by extraneous factual recitals in response to the demurrer.


COUNSEL
Harold M. Stanley for Plaintiffs and Appellants.
Law Offices of Robert A. Brown and Robert A. Brown for Defendant and Respondent.


JOHNSON, J.


Buyers brought suit against a home inspector for failing to discover and report certain defects in the
house they ultimately purchased. The trial court sustained without leave to amend the inspector's
demurrer to *1419  the buyers' second amended complaint. The court found the one-year statute of
limitations specified in the home inspection contract barred all causes of action whether sounding
in tort or contract.
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We conclude one year from the date of the inspection can be an unreasonably short period of
time to discover a home inspector's breach. Accordingly, we hold a cause of action against a
home inspector accrues when the buyer discovers, or through the exercise of reasonable diligence
should have discovered, the breach. We also conclude a home inspector is not immune from tort
liability. We thus remand to the trial court with directions to vacate the dismissal and to overrule
the demurrer.


Facts and Proceedings Below
This is an appeal from a judgment dismissing the buyers' complaint following the sustaining of
the home inspector's demurrer without leave to amend. For purposes of appeal, we thus accept as
true the properly pleaded factual allegations of the complaint. 1


1 Thompson v. County of Alameda (1980) 27 Cal.3d 741, 746 [167 Cal.Rptr. 70, 614 P.2d 728,
12 A.L.R.4th 701].


In 1998, appellants Armando V. Moreno and Gloria Contreras (sometimes collectively buyers)
began looking for a new home. They visited a property at 8671 Enramada Avenue in Whittier.
The property was then 49 years old. Between July and August 1998, they visited the property at
least six times. The buyers presented an offer to buy the house. The sellers initially accepted their
offer. However, the sellers changed their mind once they learned Moreno was an attorney, court
commissioner and licensed real estate broker. The buyers threatened suit. In response, the sellers
hired counsel. After some negotiation, the parties agreed to a new purchase and sale agreement
on August 12, 1998. The contract specified the buyers had seven days after acceptance to inspect
the property.


With the signed offer, the buyers received the sellers' disclosure statement and its one page
supplement. As relevant to this appeal, the sellers disclosed “significant defects” with the walls,
ceilings, flooding and drainage. The sellers noted, “settling as evidenced by some cracks in the
walls and ceilings.” They also noted water had seeped into the basement on several occasions, and
that drainage in the northwest corner of the property was limited.


The buyers hired respondent Deric Sanchez, doing business as Aaero Spec Quality Home
Inspectors, to inspect the property before their purchase. The *1420  inspector asked Moreno to
sign and initial two clauses on the preprinted home inspection contract. The first was a liquidated
damage clause limiting the inspector's liability. The second clause provided any lawsuit, sounding
in either contract or tort, had to be filed within a year from the date of the inspection. The contract
noted, “This time period is shorter than otherwise provided by law.” Moreno negotiated with
respondent regarding these clauses. The inspector agreed to strike the liquidated damage clause
but would not agree to strike the statute of limitations clause.
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The contract specified the home inspection was limited to a visual inspection of the general systems
and components of the home to identify “any system or component listed in the report which may
be in need of immediate major repair.” The contract described matters, “not exposed to view,”
“concealed” or “inaccessible” as outside the scope of inspection. In addition, and as relevant to
this appeal, the inspection contract specifically excluded, whether or not concealed, soil conditions
and asbestos.


The inspector conducted his inspection between 4:00 and 6:00 p.m. on August 18, 1998. Moreno
and one of the sellers accompanied the inspector during the inspection.


In small print on the page discussing the air conditioning and heating system the form inspection
report notes “Asbestos materials have been commonly used in heating systems.* Determining the
presence of asbestos can ONLY be performed by laboratory testing and is beyond the scope of this
inspection.*” The legend on the contract explains the asterisk “signifies items that may warrant
attention/repair.”


As a result of inspecting the heating and cooling system, the inspector suggested the buyers contract
with a licensed expert to clean out the entire system, including the filters. On the other hand,
the inspector noted the heating ducts were “serviceable.” He did not mark the box on the report
indicating he had discovered any “asbestos-like materials.”


Escrow closed on October 8, 1998. The buyers moved into the property at the end of October
or early November. In his original inspection report the inspector stated the foundation had no
anchor bolts. In November 1998, he returned to the home to discuss retrofitting the foundation.
During this visit the inspector discovered the foundation did in fact have anchor bolts. Moreno and
Contreras assert the inspector amended the original inspection report to correct this error.


In December 1998, both buyers began feeling ill. Moreno was ill for one week in December and
Contreras was sick for two weeks in December. *1421  Thereafter Contreras's illness became
chronic. She began to suffer nosebleeds. In late August or early September 1999, a culture revealed
she had a bacterial infection.


In September 1999, the buyers hired licensed engineers to test the air quality of the residence. An
environmental firm discovered heating and air conditioning air ducts located in the crawl space
in the basement were insulated with asbestos and covered over with another material. According
to the complaint, the company noticed pieces of asbestos lying on the basement floor. Laboratory
tests of the air quality of the home did not detect any friable asbestos.


The buyers hired another company which specialized in central heating and cooling systems. This
firm discovered, among other things, an unsealed air return which permitted the unit to draw dust,
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dirt and rust into the system. It also discovered dirt, dust and debris in the main return, which
permitted dust and dust mites to be distributed through the system and into the home.


In addition to the discovery of asbestos and dust, the buyers learned (1) the northwest yard drain
was inoperable, causing water to pond under the structure; (2) 21 windows had been nailed or
painted shut; and (3) the property was built on expansive soil, causing interior and exterior walls
to crack.


The buyers filed suit on October 19, 1999, against the sellers and the inspector. 2  Because Moreno
was a court commissioner for the County of Los Angeles, the matter was transferred to Orange
County for hearing purposes.


2 The sellers are not parties to this appeal.


In their second amended, and operative, complaint the buyers alleged causes of action against
the inspector for breach of contract, negligence and negligent misrepresentation. The inspector
demurred, claiming the buyers could not validly transform a breach of contract action into a tort
cause of action, and even if they could, all claims whether sounding in contract or tort, were barred
by the one-year statute of limitations provided in the home inspection contract.


The buyers filed opposition, arguing among other things, the one-year statute of limitations was
unreasonable and thus the discovery rule should apply in this instance. *1422


The inspector countered with a backup argument. Assuming the complaint stated valid causes of
action for contract as well as tort, and even if the discovery rule applied, all causes of action were
nevertheless barred by the express exemptions in the contract for matters relating to asbestos, soil
condition, and air quality.


Ultimately the trial court ruled the one-year statute of limitations was reasonable in this case
and thus presented a bar to prosecution of each of the causes of action alleged against the
inspector. The court rejected the buyers' argument that causes of action under the contractual
one-year statute of limitations should not begin to accrue until the homeowner discovered, or
through the exercise of reasonable diligence, should have discovered, the home inspection had
been negligently performed. 3  Accordingly, the court sustained the inspector's demurrer without
leave to amend and dismissed the complaint.


3 The trial court explained: “My personal feeling is ... building inspectors really don't fall in
the same public-policy circles as lawyers and doctors, possibly architects, particularly when
they are sued for malpractice, and it would be something of an extension, as I see it, to put
them there just at the trial court level. [¶] As I say, since it is closer to a policy question than
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a matter of simply interpreting the legal jurisprudence, I am not in the policy business; I'm
just a lower-level county trial judge .... So to the extent that the plaintiffs want me to extend
the public-policy argument to cover building inspectors, I am just going to stay out of that
business. I am not going to do it.”


The court subsequently granted the inspector's request for contractual attorney fees and costs as
the prevailing party in the action. This appeal followed.


Discussion


I. Standard of Review of a Judgment of Dismissal After the
Trial Court Sustains a Demurrer Without Leave to Amend.


(1) Because we are reviewing a judgment of dismissal after the trial court sustained a demurrer to
the operative complaint without leave to amend, we “ 'treat the demurrer as admitting all material
facts properly pleaded, but not contentions, deductions or conclusions of fact or law. [Citation.]
We also consider matters which may be judicially noticed.' (Serrano v. Priest (1971) 5 Cal.3d
584, 591 [96 Cal.Rptr. 601, 487 P.2d 1241, 41 A.L.R.3d 1187].) Further, we give the complaint a
reasonable interpretation, reading it as a whole and its parts in their context. (Speegle v. Board of
Fire Underwriters (1946) 29 Cal.2d 34, 42 [172 P.2d 867].) When *1423  a demurrer is sustained,
we determine whether the complaint states facts sufficient to constitute a cause of action. (See Hill
v. Miller (1966) 64 Cal.2d 757, 759 [51 Cal.Rptr. 689, 415 P.2d 33].) And when it is sustained
without leave to amend, we decide whether there is a reasonable possibility that the defect can be
cured by amendment: if it can be, the trial court has abused its discretion and we reverse; if not,
there has been no abuse of discretion and we affirm. (Kilgore v. Younger (1982) 30 Cal.3d 770,
781 [180 Cal.Rptr. 657, 640 P.2d 793]; Cooper v. Leslie Salt Co. (1969) 70 Cal.2d 627, 636 [75
Cal.Rptr. 766, 451 P.2d 406].) The burden of proving such reasonable possibility is squarely on
the plaintiff. (Cooper v. Leslie Salt Co., supra, at p. 636.)” 4  Because the trial court's determination
is made as a matter of law, we review the ruling de novo. 5


4 Blank v. Kirwan (1985) 39 Cal.3d 311, 318 [216 Cal.Rptr. 718, 703 P.2d 58].


5 Berry v. City of Santa Barbara (1995) 40 Cal.App.4th 1075, 1082 [47 Cal.Rptr.2d 661].


II. The Delayed Discovery Rule Properly Applies to Actions
Against Home Inspectors for Important Policy Reasons.


(2) Under the general rule, a cause of action accrues when the wrongful act is done and not when
a plaintiff discovers he or she has a cause of action to pursue. 6  In this case the alleged harm
occurred on the date of the inspection. However, “[t]he harshness of this rule has been ameliorated
in some cases where it is manifestly unjust to deprive plaintiffs of a cause of action before they



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=5CALIF3D584&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_591&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_591 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=5CALIF3D584&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_591&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_591 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971125162&pubNum=108&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=29CALIF2D34&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_42&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_42 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=29CALIF2D34&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_42&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_42 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946111300&pubNum=661&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=64CALIF2D757&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_759&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_759 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=64CALIF2D757&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_759&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_759 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966129701&pubNum=661&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=30CALIF3D770&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_781&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_781 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=30CALIF3D770&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_781&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_781 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982107615&pubNum=661&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=70CALIF2D627&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_636&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_636 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969129793&pubNum=661&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969129793&pubNum=661&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=39CALIF3D311&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_318&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_318 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985139336&pubNum=661&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=40CALAPP4TH1075&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4041_1082&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1082 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995239680&pubNum=3484&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Moreno v. Sanchez, 106 Cal.App.4th 1415 (2003)
131 Cal.Rptr.2d 684, 03 Cal. Daily Op. Serv. 2392, 2003 Daily Journal D.A.R. 2997


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 9


are aware that they have been injured.” 7  Accordingly, “a cause of action under the discovery rule
accrues when the plaintiff discovers or should have discovered all facts essential to his cause of
action ... ; this has been interpreted under the discovery rule to be when 'plaintiff either (1) actually
discovered his injury and its negligent cause or (2) could have discovered injury and cause through
the exercise of reasonable diligence.' ” 8


6 Neel v. Magana, Olney, Levy, Cathcart & Gelfand (1971) 6 Cal.3d 176, 187 [98 Cal.Rptr.
837, 491 P.2d 421].


7 Leaf v. City of San Mateo (1980) 104 Cal.App.3d 398, 406 [163 Cal.Rptr. 711].


8 Leaf v. City of San Mateo, supra, 104 Cal.App.3d 398, 407, citations and italics omitted.


A number of statutes specifically provide for delayed accrual of a cause of action until the
discovery, or the opportunity to discover, the facts constituting the cause of action. 9  Most notable
among these are situations involving fraud or mistake. 10  (3) Meanwhile judicial decisions have
declared the discovery rule applicable in situations where the plaintiff is unable to see or appreciate
a breach has occurred. These sorts of situations typically involve *1424  underground trespass, 11


negligently manufactured drugs, 12  products liability, 13  violations of the right of privacy, 14  latent
defects in real property, 15  or breaches of contract committed in secret. 16


9 See statutes collected in 3 Witkin, California Procedure (4th ed. 1996) Actions, section 463,
pages 583-584.


10 Code of Civil Procedure section 338, subdivision (d).


11 See, e.g., Oakes v. McCarthy Co. (1968) 267 Cal.App.2d 231, 255 [73 Cal.Rptr. 127].


12 See, e.g., Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1109 [245 Cal.Rptr. 658, 751 P.2d
923].


13 See, e.g., G. D. Searle & Co. v. Superior Court (1975) 49 Cal.App.3d 22, 25 [122 Cal.Rptr.
218].


14 See, e.g., Cain v. State Farm Mut. Auto Ins. Co. (1976) 62 Cal.App.3d 310, 315 [132 Cal.Rptr.
860].


15 See, e.g., Allen v. Sundean (1982) 137 Cal.App.3d 216, 222 [186 Cal.Rptr. 863].
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16 See, e.g., April Enterprises, Inc. v. KTTV (1983) 147 Cal.App.3d 805, 832 [195 Cal.Rptr.
421].


(4) Delayed accrual of a cause of action is viewed as particularly appropriate where the relationship
between the parties is one of special trust such as that involving a fiduciary, confidential or
privileged relationship. Employing this rationale, the discovery rule has been applied, sometimes
by statute and sometimes through judicial decisions, to claims against professionals such as
trustees, 17  stockbrokers, 18  escrow agents, 19  insurance agents, 20  accountants, 21  physicians, 22


attorneys, 23  and title companies. 24


17 See, e.g., Cortelyou v. Imperial Land Co. (1913) 166 Cal. 14, 20 [134 P. 981].


18 See, e.g., Twomey v. Mitchum, Jones & Templeton, Inc. (1968) 262 Cal.App.2d 690 [69
Cal.Rptr. 222].


19 See, e.g., Amen v. Merced County Title Co. (1962) 58 Cal.2d 528, 534 [25 Cal.Rptr. 65, 375
P.2d 33].


20 See, e.g., United States Liab. Ins. Co. v. Haidinger-Hayes, Inc. (1970) 1 Cal.3d 586, 596-598
[83 Cal.Rptr. 418, 463 P.2d 770]; Walker v. Pacific Indem. Co. (1960) 183 Cal.App.2d 513,
516-517 [6 Cal.Rptr. 924].


21 See, e.g., Moonie v. Lynch (1967) 256 Cal.App.2d 361, 365-366 [64 Cal.Rptr. 55].


22 See, e.g., Huysman v. Kirsch (1936) 6 Cal.2d 302, 312-313 [57 P.2d 908].


23 See, e.g., Neel v. Magana, Olney, Levy, Cathcart & Gelfand, supra, 6 Cal.3d 176, 187.


24 See, e.g., Prudential Home Mortgage Co. v. Superior Court (1998) 66 Cal.App.4th 1236,
1248 [78 Cal.Rptr.2d 566].


However, justification for the discovery rule has not been restricted to regulated and licensed
professions. Courts have also employed the rule of delayed accrual in cases involving tradespeople
who have held themselves out as having a special skill, or are required by statute to possess a
certain level of skill.


In Evans v. Eckelman25 25  the court noted the rationale behind applying the discovery rule against
professionals applied with equal force to trades people who represent they have the level of skill
and expertise necessary to perform a specialized service for the consuming public. “An action
for professional malpractice, for example, typically involves the professional's failure to *1425
apply his or her specialized skills and knowledge. 'Corollary to this expertise is the inability of the
layman to detect its misapplication; the client may not recognize the negligence of the professional



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=147CAAPP3D805&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_832 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983145636&pubNum=227&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983145636&pubNum=227&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000220&cite=166CAL14&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_220_20&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_20 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913006215&pubNum=660&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=262CAAPP2D690&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111733&pubNum=227&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111733&pubNum=227&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=58CALIF2D528&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_534&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_534 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962110405&pubNum=661&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962110405&pubNum=661&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=1CALIF3D586&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_596&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_596 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970129943&pubNum=661&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=183CAAPP2D513&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_516&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_516 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=183CAAPP2D513&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_516&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_516 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960108621&pubNum=227&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=256CAAPP2D361&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_365&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_365 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967111745&pubNum=227&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=6CALIF2D302&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_312 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936119541&pubNum=661&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=6CALIF3D176&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_187&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_187 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=66CALAPP4TH1236&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4041_1248&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1248 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=66CALAPP4TH1236&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4041_1248&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1248 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998199559&pubNum=3484&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990020136&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Moreno v. Sanchez, 106 Cal.App.4th 1415 (2003)
131 Cal.Rptr.2d 684, 03 Cal. Daily Op. Serv. 2392, 2003 Daily Journal D.A.R. 2997


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 11


when he sees it.' (Neel v. Magana, Olney, Levy, Cathcart & Gelfand, supra, 6 Cal.3d at p. 188.)
The same rationale has been adopted where defendant held itself out or was required by law to be
specially qualified in a trade. (Allred v. Bekins Wide World Van Services [(1975)] 45 Cal.App.3d
[984,] 990-991 [120 Cal.Rptr. 312]; Seelenfreund v. Terminix of Northern Cal., Inc. [(1978)] 84
Cal.App.3d [133] at pp. 137-138 [148 Cal.Rptr. 307].)” 26


25 Evans v. Eckelman (1990) 216 Cal.App.3d 1609 [265 Cal.Rptr. 605].


26 Evans v. Eckelman, supra, 216 Cal.App.3d 1609, 1615.


These two last mentioned decisions are most closely analogous to the situation in the present
case. In Seelenfreund v. Terminix of Northern Cal., Inc. 27  a purchaser of real property brought
an action against a licensed termite inspection company for negligent breach of an oral contract
to inspect and report on termite infestation in a property the purchaser contemplated buying. 28


Another termite inspection two years later revealed a number of problems which should have been
discovered two years earlier in the first inspection. A year later the purchaser brought an action
against the termite inspection company. The company demurred, claiming the two-year statute of
limitations for oral contracts barred the action as a matter of law. 29  The purchaser agreed the two-
year statute of limitations applied, but argued the statute did not begin to run until he discovered
the termite inspection company's breach of duty.


27 Seelenfreund v. Terminix of Northern Cal., Inc., supra, 84 Cal.App.3d 133.


28 Seelenfreund v. Terminix of Northern Cal., Inc., supra, 84 Cal.App.3d 133, 135.


29 Seelenfreund v. Terminix of Northern Cal., Inc., supra, 84 Cal.App.3d 133, 136.


Relying on the Supreme Court's decision in Neel, the Seelenfreund court described the reasons
supporting delayed accrual in professional malpractice actions. “First, a professional is bound by
a special duty not merely to perform one's work with ordinary care but to use the skill, prudence
and diligence commonly exercised by one's professional peers. Corollary to this first consideration
is the inability of a lay client to recognize the negligence of a professional. Second, a client may
not even have the opportunity to observe the negligent conduct of a professional. Third, all of the
professionals who are subject to the rule of accrual upon discovery occupy a fiduciary relationship
with respect to their clients....” 30


30 Seelenfreund v. Terminix of Northern Cal., Inc., supra, 84 Cal.App.3d 133, 137.


The court acknowledged the service contract between the termite inspector and the homeowner
did not create a fiduciary relationship. 31  However, it found the specialized knowledge and
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skill required of a termite inspector to *1426  be essentially its equivalent. The court pointed
out the Legislature deemed it necessary to regulate the field of pest control, as it had other
specialized practitioners serving the public. It thus enacted numerous statutes detailing standards
of practice for the pest control industry, including statutes controlling the qualifications and
licensing requirements for each of the three branches of pest control. The court found, in light of
the specialized knowledge required of a person engaged in termite inspection and control, a lay
person, “could, with justification, be ignorant of his right to sue at the time the termite inspection
was negligently made and reported; ...” 32  Accordingly, the court held delayed accrual in actions
involving termite inspections “vindicate[d] the statutory duty to [accurately] report.” 33


31 Seelenfreund v. Terminix of Northern Cal., Inc., supra, 84 Cal.App.3d 133, 137.


32 Seelenfreund v. Terminix of Northern Cal., Inc., supra, 84 Cal.App.3d 133, 138-139.


33 Seelenfreund v. Terminix of Northern Cal., Inc., supra, 84 Cal.App.3d 133, 139.


In Allred v. Bekins Wide World Van Services, 34  an employee completed a construction project in
Pakistan and his employer agreed to have his family's personal effects packed and shipped back
to the United States. 35  The worker's employer contracted with Bekins Wide World Services for
these services. Bekins packed their personal belongings in straw which, according to the plaintiffs'
complaint, was 'stained and rancid and smelled of animal urine.' “ 36  Soon after their property
arrived in the United States, the employee's family members developed a serious rash, itching
sensation and skin irritation. Two years or more after their belongings left Pakistan the worker's
family learned the cause of their injuries was ” 'microscopic vermin which lived and bred in the
packing straw.' “ 37  The worker's family filed suit about 46 months after the alleged improper
packing, and about 20 to 24 months after they learned the cause of their personal injuries and
property damage.


34 Allred v. Bekins Wide World Van Services, supra, 45 Cal.App.3d 984.


35 Allred v. Bekins Wide World Van Services, supra, 45 Cal.App.3d 984, 987.


36 Allred v. Bekins Wide World Van Services, supra, 45 Cal.App.3d 984, 987.


37 Allred v. Bekins Wide World Van Services, supra, 45 Cal.App.3d 984, 987.


The court found Bekins's agreement to provide services imposed a duty on Bekins to exercise
reasonable care in undertaking the packing and shipping project and that its failure to do so
gave rise to a tort cause of action. ”The purpose of Bekins' contract with the employers was
the delivery of the Allred family's goods to their home in the United States. In this undertaking
Bekins was bound, as a matter of law, to use at least reasonable care and skill. [Citations.] And: '
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“[N]egligent failure to observe [such] conditions is a tort, as well as a breach of the contract.” The
rule which imposes this duty is of universal application as to all persons who by contract undertake
professional or other business engagements requiring the exercise of care, skill and knowledge;
the obligation is implied by law and *1427  need not be stated in the agreement ....' (Roscoe Moss
Co. v. Jenkins [(1942) 55 Cal.App.2d 369, 376 [130 P.2d 477]].)“ 38


38 Allred v. Bekins Wide World Van Services, supra, 45 Cal.App.3d 984, 989.


The court next considered when the employee's family's causes of action accrued. Analogizing
to the Supreme Court's decision in Neel, which first adopted the discovery rule for attorney
malpractice, the court concluded the discovery rule similarly applied where a defendant held itself
out as specially qualified in a trade. ”It was incidentally pointed out in Neel v. Magana, etc.,
supra (6 Cal.3d, p. 188, fn. 21), that the same duty of care applicable to a 'profession' is required
where one undertakes to render services in the practice of a 'trade.' (Italics added.) Reference was
there made to Restatement Second of Torts section 299A, stating: 'Unless he represents that he
has greater or less skill or knowledge, one who undertakes to render services in the practice of a
profession or trade is required to exercise the skill and knowledge normally possessed by members
of that profession or trade in good standing in similar communities.' (And see Roscoe Moss Co.
v. Jenkins, supra, 55 Cal.App.2d 369, 376.)“ 39


39 Allred v. Bekins Wide World Van Services, supra, 45 Cal.App.3d 984, 991.


Because Bekins Wide World Services held itself out as ”qualified and equipped “ to pack and
ship articles of personal property around the world, the court concluded the discovery rule applied
equally to this service oriented trade as it did to attorney malpractice. 40


40 Allred v. Bekins Wide World Van Services, supra, 45 Cal.App.3d 984, 991.


These same considerations are present in the home inspection context as well. For many people,
purchasing a residence is the single biggest investment they make in their lives. Most want as much
information as possible about a property before purchasing. However, few have the knowledge
or experience necessary to fully analyze the quality of a home's structure, systems or components
themselves. Fewer still are also structural engineers, general contractors, electrical contractors
or the like. It is precisely because most people lack the necessary skills to recognize potential
defects on their own that prospective homeowners hire a home inspection company in the first
instance. For a fee they entrust this responsibility to a person who represents he has sufficient
knowledge, skill and expertise to discover and report on the material defects in a given property.
These potential homeowners look to the professional to guide and inform their choice about a given
residence, not only to learn of existing material defects, but also about other potentially serious
flaws which require further investigation. However, because most people are ill-equipped to know
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whether the home inspector in fact discovered and reported all the material defects with the home,
most *1428  homeowners will not recognize a problem has been overlooked, or noticed but not
reported, until something goes wrong and the damage becomes apparent. Needless to say, a faulty
home inspection can have disastrous financial consequences for many homeowners.


For this reason the Legislature in 1996 adopted legislation to govern the standard of care and
practices for the home inspection industry ”to assure that consumers of home inspection services
can rely upon the competence of home inspectors.“ 41  To this end the Legislature adopted a
standard of care applicable to home inspectors not otherwise licensed in a related trade. Section
7196 of the Business and Professions Code provides: ”It is the duty of a home inspector who is
not licensed as a general contractor, structural pest control operator, or architect, or registered as
a professional engineer to conduct a home inspection with the degree of care that a reasonably
prudent home inspector would exercise.“ In the event the home inspector is licensed in one of these
fields, and acts in that capacity, then he or she is bound to use the degree of skill and knowledge
as is required of those professions or trades in conducting the home inspection. 42


41 Statutes 1996, chapter 338 (Sen. Bill No. 258 (1995-1996 Reg. Sess.)) section 1, statement
of legislative intent.


42 Business and Professions Code section 7196.


In short, situations involving home inspectors share many characteristics with those involving
other professionals in which delayed accrual has been recognized as appropriate and necessary.
Although not as regulated as some fields, the Legislature has recognized the significance of
the role home inspectors occupy in this state's economy, 43  as well as the potential hazards
of fraudulently or negligently performed inspections. 44  As with other forms of professional
malpractice, specialized skill is required to analyze a residence's structural and component parts.
(5) Because of the hidden nature of these systems and components a potential homeowner may not
see or recognize a home inspector's negligence, and thus may not understand he has been damaged
until long after the inspection date. This fact, coupled with the trust the potential homeowners
must necessarily place in the professional home inspector, compel the conclusion causes of action
for breach of a home inspector's duty of care should accrue in all cases, not on the date of the
inspection, but when the homeowner discovers, or with the *1429  exercise of reasonable diligence
should have discovered, the inspector's breach.


44 See Business and Professions Code sections 7197 (proscribing certain unfair business
practices), 7198 (declaring contractual provisions against public policy which purport to
waive the inspector's duty of care or which limit the inspector's liability to the cost of
preparing the report).
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The delayed discovery rule is founded on important public policy considerations. In fact, these
considerations are sufficient to overcome ordinary statutory time limits the Legislature has enacted.
That is, the Legislature may have created a one-year statute of limitations for a certain cause
of action. But if the courts determine the cause of action arises in circumstances where the
delayed discovery rule applies, plaintiffs can file suit years after the expiration of the one-year
statutory limitations period, assuming it takes that long to discover their cause of action. If a
legislated limitations period must yield to a judicially created delayed discovery rule, how can it be
argued a contractually agreed-upon limitations period is immune from that rule and its underlying
rationale? 45


45 Even assuming a homeowner could waive the benefits of the discovery rule, it would have
to be a knowing waiver. The contract itself would have to apprise the homeowner of the
existence of his or her right to the discovery rule, and what that meant, and required him or
her to expressly waive that right. Nothing approaching such a knowing waiver occurred here.


This leads to the question whether any court has allowed a contractual provision to defeat the
policy behind the discovery rule, that is, to substitute the date of injury for the date of discovery as
the accrual date for a cause of action, in circumstances where the discovery rule would ordinarily
apply. That question is discussed in the next part.


III. In Those Situations Where the Discovery Rule Applies, No Prior Case
Authority Has Permitted Defendants to Avoid the Rule Through Contractual


Provisions Substituting the Date of the Injury Rather Than Discovery of
That Injury as the Accrual Date for Purposes of the Statute of Limitations.


Under general California law a person has four years to bring an action on a contract. 46  California
law also provides for a statute of limitations specifically applicable to home inspections. The
Business and Professions Code similarly provides up to four years to bring suit for breach of a home
inspector's duty to use the degree of care a reasonably prudent home inspector would exercise. 47


These four-year periods supply home purchasers a reasonable amount of time to discover a home
inspector's breach and to file suit.


46 Code of Civil Procedure section 337.1.


47 Business and Professions Code section 7199 provides the time to bring an action against a
home inspector for ”breach of duty arising from a home inspection report shall not exceed
four years from the date of the inspection.“


As the dissent correctly observes, the Legislature did not itself provide for a rule of delayed
discovery when it enacted the four-year outside limitations *1430  period for actions against
home inspectors. We can attach no special significance to this fact. Legislative adoption of
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delayed discovery has often come only in response to such judicially created rules. For example,
the Legislature enacted Code of Civil Procedure section 340.6 providing for delayed discovery
for attorney malpractice actions in 1977, years after the Supreme Court's decision in Neel v.
Magana, Olney, Levy, Cathcart & Gelfand, 48  recognizing for the first time the propriety of the
rule in the legal malpractice context. Similarly, the Legislature did not create a statutory rule of
delayed discovery in the medical malpractice context until 1970, 49  and long after the Supreme
Court judicially recognized such a rule in Huysman v. Kirsch. 50  The Legislature's provision in
this instance for an outside maximum limitation period is entirely consistent with other delayed
discovery statutes as a mechanism to ensure the limitations period does not continue for infinity.


48 Neel v. Magana, Olney, Levy Cathcart & Gelfand, supra, 6 Cal.3d 176.


49 Code of Civil Procedure section 340.5.


50 Huysman v. Kirsch (1936) 6 Cal.2d 302 [57 P.2d 908].


It is true California courts have afforded contracting parties considerable freedom to modify the
length of a statute of limitations. 51  (6) Courts generally enforce parties' agreements for a shorter
limitations period than otherwise provided by statute, provided it is reasonable. ”Reasonable“ in
this context means the shortened period nevertheless provides sufficient time to effectively pursue
a judicial remedy. ”It is a well-settled proposition of law that the parties to a contract may stipulate
therein for a period of limitation, shorter than that fixed by the statute of limitations, and that such
stipulation violates no principle of public policy, provided the period fixed be not so unreasonable
as to show imposition or undue advantage in some way. [Citations.]“ 52


51 See, e.g., Hambrecht & Quist Venture Partners v. American Medical Internat., Inc. (1995)
38 Cal.App.4th 1532, 1548 [46 Cal.Rptr.2d 33] (court enforced choice of law provision in
parties' contract which provided for a shorter statute of limitations than California's).


52 Beeson v. Schloss (1920) 183 Cal. 618, 622-623 [192 P. 292].


However, a contractually shortened limitations period has never been recognized outside the
context of straightforward transactions in which the triggering event for either a breach of a
contract or for the accrual of a right is immediate and obvious. Moreover, no decision upholding the
validity of a contractually shortened limitation period has done so in the context of an action against
a professional or skilled expert where breach of a duty is more difficult to detect. Instead, most
reported decisions upholding shortened periods involve straightforward commercial contracts plus
the unambiguous breaches or accrual of rights under those contracts. *1431
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For example, in Tebbets v. Fidelity and Casualty Co. 53  death triggered the statute of limitations
for actions for benefits under the accident-life insurance policy. The insurance policy specified all
actions for death benefits had to be brought within six months from the date of death. The six-
month limitations period in this context was not unreasonable. 54


53 Tebbets v. Fidelity and Casulaty Co. (1909) 155 Cal. 137 [99 P. 501].


54 Tebbets v. Fidelity and Casualty Co., supra, 155 Cal. 137, 139.


In Beeson v. Schloss, 55  receipt of a detailed statement of commissions earned was the triggering
event for actions for unpaid sales commissions. The court found six months from receiving this
written statement providing the necessary information a sufficient time to bring an action for
unpaid commissions. 56


55 Beeson v. Schloss, supra, 183 Cal. 618.


56 Beeson v. Schloss, supra, 183 Cal. 618, 622-624.


Fageol Truck & Coach Co. v. Pacific Indem. Co. 57  involved an insurance contract. The contract
had a one-year statute of limitations to report the loss of a truck, a matter a trucking company
would realize the moment it occurred.


57 Fageol Truck & Coach Co. v. Pacific Indem. Co. (1941) 18 Cal.2d 748, 753 [117 P.2d 669].


Hubbard v. Matson Nav. Co. 58  concerned a plaintiff's personal injuries sustained in a fall from
her ship berth. The conclusion of the trip fixed the accrual date for actions against the steamship
company for any loss, damage, injury or delay involving the trip, an event about which any
passenger would be aware.


58 Hubbard v. Matson Nav. Co. (1939) 34 Cal.App.2d 475, 476-477 [93 P.2d 846].


Capehart v. Heady 59  involved a tenant/landlord dispute. The landlord's notice to quit was the event
that triggered the three-month period within which the tenant could file suit against the landlord. 60


59 Capehart v. Heady (1962) 206 Cal.App.2d 386 [23 Cal.Rptr. 851, 6 A.L.R.3d 1190].


60 Capehart v. Heady, supra, 206 Cal.App.2d 386, 388.


Hambrecht & Quist Venture Partners v. American Medical Internat., Inc. 61  technically did not
involve a contractual provision shortening the statute of limitations for breach of contract to a time
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less than provided by statute. Instead, the court enforced the parties' choice of law provision stating
Delaware law controlled the parties' contract for the sale of securities, which provided the parties
a full three years to bring suit. *1432


61 Hambrecht & Quist Venture Partners v. American Medical Internat., Inc., supra, 38
Cal.App.4th 1532, 1548.


In short, none of these decisions upholding parties' ”freedom to modify the length of the statute
of limitations,“ 62  is factually analogous to the case at bar. Nor do any of them involve a cause of
action to which the delayed discovery rule applies. In each of the foregoing decisions the plaintiffs
knew of the breaches or the accrual of rights at the moment the cause of action accrued. It was
thus appropriate in those situations to permit the limitations period to run from the moment of
the triggering event. In the present context, by contrast, a cause of action may not be known, or
even suspected, until long after the home inspection is completed. A shortened limitations period
in this context may thus foreclose an effective judicial remedy for many homeowners. (7a) For
this reason, for a provision in a home inspection contract shortening the statute of limitations to
be enforceable, we hold accrual of a cause of action occurs not with the inspection, but when the
homeowner discovers, or through the exercise of reasonable diligence should have discovered,
the breach.


62 Hambrecht & Quist Venture Partners v. American Medical Internat., Inc., supra, 38
Cal.App.4th 1532, 1548.


The dissent asserts a one-year statute of limitations as measured from the date of inspection is
”consistent with“ Business and Professions Code section 7199, providing time to bring an action
for ”breach of duty arising from a home inspection report shall not exceed four years from the
date of the inspection.“ This may be so. However, it also begs the question whether a contractual
provision both shortening the statute of limitations otherwise applicable to a home inspector's
breach, and opting out of the discovery rule by measuring accrual from the date of inspection, can
ever be consistent with the public policy considerations that call for applying the discovery rule
in the first instance.


It is one thing to say a contract can shorten the time period for filing a lawsuit after the lawsuit has
accrued. It is quite another to say a contract can redefine when accrual occurs—especially when
public policy has defined that triggering event as the plaintiff's discovery of his cause of action—
not the date the defendant committed the acts that gave rise to that cause of action.


Indeed if courts were to enforce consumers' contractual waiver of their rights under the delayed
discovery rule in contracts between home inspectors and homebuyers, why not when the contracts
are between lawyers and clients, physicians and patients, and in every other professional and
trade relationship currently subject to that rule? In all these situations, including home inspection
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transactions, the supplier of services nearly always enjoys a knowledge and bargaining advantage
over the consumer. So it should not *1433  prove difficult to include such provisions in most if not
all such contracts. Yet, our research has not uncovered a single appellate case where a lawyer or
physician or anyone else subject to the delayed discovery rule has even attempted to wiggle out of
that rule by imposing a contract purporting to waive the consumer's right to the benefits of that rule.


In short, no authority exists which sanctions a contractual provision permitting parties to opt out of
the benefits of the discovery rule in situations where the discovery rule would otherwise apply. This
suggests there exists an implicit consensus that an effective judicial remedy against professionals
or skilled crafts people requires accrual occur only upon discovery of the breach and thus the law
will not tolerate contractual nullification of that policy. 63


63 See cases collected in 3 Witkin, California Procedure, supra, Actions, section 437, pages
549-552 (”As a practical matter these provisions are found only in contracts habitually drawn
by the obligor, such as bills of lading, warehouse receipts, and insurance policies.“); 43
California Jurisprudence Third (1978) Limitations of Actions, section 9, page 24, Validity of
Agreement Prescribing Shorter Period Than Statute (citing no cases involving professionals
or skilled trades people); Annotation, Validity of Contractual Time Period, Shorter Than
Statute of Limitations, for Bringing Action (1966) 6 A.L.R.3d 1197 (discussing decisions
involving only insurance, bonds, bills of lading, contracts for passage, sales contracts, leases,
employment contracts and bailments).


IV. Case Authority, as Well as Logic and Public Policy, Support the Unenforceability
of Contractual Provisions Purporting to Deny Plaintiffs the Benefits of the Delayed


Discovery Rule in Situations, Such as House Inspections, Where It Applies.
The foregoing conclusion finds support in the sole reported decision thus far to consider the issue,
although in this instance in dicta. In Silver v. Boatwright Home Inspection, Inc., 64  the issue on
appeal was whether the home inspector was entitled to contractual attorney fees after the plaintiffs
voluntarily dismissed it from the action when they received a favorable settlement from the other
defendants. The court acknowledged it was unnecessary and perhaps unwarranted to determine
whether the home inspector would have prevailed on its statute of limitations defense had it
remained a defendant at trial. However, the court took the opportunity to scrutinize the one-year
provision in the home inspection contract—identical to the one at issue in the case at bar.


64 Silver v. Boatwright Home Inspection, Inc. (2002) 97 Cal.App.4th 443 [118 Cal.Rptr.2d 475].


“[W]hile the statute of limitations provision in the instant parties' contract could validly limit the
plaintiffs to a one-year period for filing suit on *1434  all causes of action they might have against
Boatwright, public policy considerations call into question the enforceability of the portion of
that provision, which impliedly requires plaintiffs to waive the benefit of the so-called delayed
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discovery rule. We have reference to the contractual provision that requires the one-year period
of limitation to begin 'after the date of the subject inspection' by Boatwright, rather than after
plaintiffs discovered or reasonably should have discovered facts that would support any cause of
action against defendant....


“[I]t is arguable that the provision is unreasonable in that it assumes a person who retains
Boatwright's home inspection services will necessarily know within one year that the inspector
failed to observe, or failed to report, material information about the state of the inspected property.
Ordinarily, '[t]he time for commencement of a legal action for breach of duty arising from a home
inspection report shall not exceed four years from the date of the inspection.' (Bus. & Prof. Code,
§ 7199.) Four years is a reasonable period. Were the issue squarely before us, we could not say as
a matter of law that a one-year discovery period is reasonable.” 65


65 Silver v. Boatwright Home Inspection, Inc., supra, 97 Cal.App.4th 443, 451-452, footnote
7, italics in original.


Consistent with the Boatwright court, we find the contractual provision waiving the benefits of
the delayed discovery rule runs afoul of important public policy considerations. Also, consistent
with the Boatwright court, we are unable to find a contractual provision “reasonable” where it only
gives homeowners a single year to discover their causes of action against home inspectors. A four-
year outside limit on the time permitted for the homeowner to discover the inspector's negligence
and its adverse consequences is clearly “reasonable.” A contractual provision setting a somewhat
shorter outside limit conceivably might be “reasonable,” too. But a one-year outside boundary
completely vitiates the delayed discovery rule. Indeed, such a provision blatantly substitutes a
straight one-year statute of limitations for the delayed discovery rule.


Consistent with the policies behind this rule, we hold the buyers' causes of action did not
accrue under the one-year statute of limitations provided in the home inspection contract until
they discovered, or with the exercise of reasonable diligence, should have discovered the home
inspector negligently failed to discover, or negligently failed to report, material defects in the
home. *1435


V. A Written Contract for Home Inspection Services Does
Not Immunize a Home Inspector from Tort Liability.


(8) The inspector argues the buyers are not entitled to tort damages in any event because a breach
of the duty of care under a contract is no longer actionable in tort. He cites Freeman & Mills,
Inc. v. Belcher Oil Co. 66  to support his position. The Freeman court's holding supports instead
a contrary view.
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66 Freeman & Mills, Inc. v. Belcher Oil Co. (1995) 11 Cal.4th 85 [44 Cal.Rptr.2d 420, 900
P.2d 669].


In Freeman, the Supreme Court directed “courts should limit tort recovery in contract breach
situations to the insurance area, at least in the absence of violation of an independent duty arising
from principles of tort law other than denial of the existence of, or liability under, the breached
contract.” 67  Under the common law the established rule is the negligent failure to exercise
reasonable care and skill in undertaking to perform a service contract of this type is a tort, as well
as a breach of contract. 68


67 Freeman & Mills, Inc. v. Belcher Oil Co., supra, 11 Cal.4th 85, 95, italics added, overruling
Seaman's Direct Buying Service, Inc. v. Standard Oil Co. (1984) 36 Cal.3d 752 [206 Cal.Rptr.
354, 686 P.2d 1158], which had recognized a tort cause of action for the bad faith denial of
the existence of a contract.


68 See, e.g., Allred v. Bekins Wide World Van Services, supra, 45 Cal.App.3d 984, 987 (contract
for packing and shipping); Roscoe Moss Co. v. Jenkins, supra, 55 Cal.App.2d 369, 376
(contract to drill water well).


That a home inspector has an independent duty arising from tort law is now made express in the
1996 legislation. Business and Professions Code section 7196 specifies a home inspector has an
independent duty to competently perform a home inspection. To recall, this section provides: “It
is the duty of a home inspector who is not licensed as a general contractor, structural pest control
operator, or architect, or registered as a professional engineer to conduct a home inspection with
the degree of care that a reasonably prudent home inspector would exercise.”


A review of the legislative history of this provision makes clear beyond dispute the Legislature
expressly envisioned home inspectors would be liable in tort in the event they failed to discharge
their statutory duty of care. For example, a Senate floor analysis prepared for the Senate Rules
Committee, states “the purpose of the provision in this bill which establishes a statutory standard
of care is to clarify that home inspectors who negligently prepare a home inspection report may be
sued for damages arising from the *1436  negligent preparation of that report.” 69  This statement
is repeated in another report prepared for the Senate Judiciary Committee with the comment “the
bill intends to allow a suit against a home inspector who negligently fails to identify in his or her
report a 'material defect'—a defect which significantly affects the value, desirability, habitability
or safety of the dwelling, and which can be identified by a noninvasive physical examination of
the property's systems and components.” 70
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69 Senate Rules Committee, Office of Senate Floor Analyses, analysis of Senate Bill No. 258
(1995-1996 Reg. Sess.) July 12, 1996, page 6.


70 Senate Judiciary Committee, Report on Senate Bill No. 258 (1995-1996 Reg. Sess.) June
13, 1995, page 8.


Furthermore, the only published decision that discusses a home inspector's statutory duty of care
confirms the propriety of suing a home inspector in tort for the negligent failure to disclose material
defects in a home. 71  There the court held, “[a] home inspection company that negligently fails to
discover or disclose defects in real property may be liable to a client who purchases that property.
Based on the foregoing principles, we conclude that it also may be jointly and severally liable with
realtors who breach an overlapping duty to disclose.” 72


71 Leko v. Cornerstone Building Inspection Service (2001) 86 Cal.App.4th 1109 [103
Cal.Rptr.2d 858].


72 Leko v. Cornerstone Building Inspection Service, supra, 86 Cal.App.4th 1109, 1119.


In short, a home inspector may be liable in tort for breach of his common law or statutory duty to
exercise due care in preparing a home inspection report.


VI. Disputed Factual Matters Are Not Properly Resolved on Review of a
Judgment of Dismissal After a Demurrer Is Sustained Without Leave to Amend.


The inspector argues, even assuming the discovery rule applies in this context, and even if home
inspectors can be liable in tort for the negligent breach of their service contract, it is of no moment
in this case because the very matters about which the homeowners complain were each expressly
excluded as outside the scope of the home inspection contract.


We are mindful of the procedural posture of this case. This court is charged with reviewing a
judgment of dismissal after the trial court sustained a demurrer without leave to amend. We are thus
in no position to resolve factual disputes and make factual findings as a matter of law. For example,
on this record it is impossible to state asbestos, which is expressly excluded from the scope of the
report, and “asbestos-like material,” which is *1437  expressly included as a reportable item, are
so materially different we can declare as a matter of law respondent's failure to note “asbestos-
like material” was within the standard of care. Similarly, it is not possible for this court to state as
a matter of law whether the poor air quality of the home was the result of matters excluded from
the scope of the inspection, or whether it was the result of the inspector's failure to discover and
note one of the air ducts was so improperly positioned and poorly sealed it drew in dust and debris
from the basement and the out-of-doors, which contaminated the heating and cooling system and
resultant interior air.
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This court expresses no view on how these issues may ultimately be resolved. (9) However, to
resolve factual questions on review from the sustaining of a demurrer would be both improper and
impossible when the challenge is only to the sufficiency of the pleadings. 73


73 Blank v. Kirwan, supra, 39 Cal.3d 311, 318.


For the same reason we disregard as irrelevant Moreno's declaration submitted in opposition to the
demurrer. (10) In ruling on, or in reviewing a demurrer, “defects of a complaint are properly cured
by amendments thereto, not by extraneous factual recitals in 'response' to the demurrers.” 74  ( 7b)
The buyers should be granted leave to amend to incorporate these various factual assertions, as
well as to clearly state facts regarding the relevant dates they discovered the various defects and the
like. They should also be granted leave to amend to clearly state a cause of action under Business
and Professions Code section 7196. We remand to the trial court to permit them to do so. 75


74 Allred v. Bekins Wide World Van Services, supra, 45 Cal.App.3d 984, 993.


75 In light of our conclusion the judgment must be reversed, the trial court's award of attorney
fees and costs to the inspector as the prevailing party must be reversed as well.


Disposition
The judgment is reversed and the cause is remanded to the trial court with directions to vacate
the dismissal, to overrule the demurrer, and for further proceedings consistent with this opinion.
Appellants are awarded their costs on appeal.


Croskey, J., *  concurred.
* Associate Justice of the Court of Appeal, Second Appellate District, Division Three, assigned


by the Chief Justice pursuant to article VI, section 6 of the California Constitution.


PERLUSS, P. J., Dissenting.
Two home buyers filed a lawsuit for negligence and breach of contract against a home inspector
14 months after the inspector allegedly failed to competently inspect the house they had *1438
agreed to purchase. The contract signed by the home buyers required any legal action against
the home inspector, “including those sounding in tort or contract,” to be initiated within one year
from the date of the inspection. I respectfully disagree with the majority's conclusion that this
express, written agreement to shorten the limitations periods otherwise applicable to the home
buyers' causes of action to one year from the date of inspection is unreasonable as a matter of law. 1
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1 I agree Freeman & Mills, Inc. v. Belcher Oil Co. (1995) 11 Cal.4th 85 [44 Cal.Rptr.2d 420,
900 P.2d 669] does not limit the home buyers to a cause of action for breach of contract
against the inspector.


1. The Parties' Agreement to Shorten the Limitations Period


Under the terms of their agreement to purchase a 49-year-old house in Whittier, appellants
Armando V. Moreno and Gloria Contreras had the right to have the property inspected and to
approve the inspection results as a condition to the close of escrow. They hired respondent Deric
Sanchez to conduct the inspection and agreed to pay him a $250 inspection fee.


On the date of the inspection, Sanchez gave Moreno a preprinted home inspection contract to sign.
In addition to signing the agreement, Moreno was asked to initial two clauses in the preprinted
form contract. The first clause was a liquidated damages provision limiting the liability of the
home inspector. The second clause was a modification of the limitations periods governing claims
against the home inspector. It provided, “No legal action or proceeding of any kind, including
those sounding in tort or contract, can be commenced against Inspector/Inspection Company, or
its officers, agents or employees more than one year after the date of the subject inspection. Time
is expressly of the essence herein. This time period is shorter than otherwise provided by law.”


Moreno, who is a lawyer, a Los Angeles Superior Court commissioner and a licensed real estate
broker, requested that Sanchez eliminate both provisions. After some discussion, Sanchez agreed
to strike the liquidated damages clause but refused to delete the limitations clause. Moreno then
signed the agreement and initialed the limitations clause.


2. An Agreement to Shorten the Applicable Limitations Period
Should Be Enforced Unless Unreasonable as a Matter of Law


Under California law parties may agree to a provision shortening the statute of limitations,
“qualified, however, by the requirement that the period fixed is not in itself unreasonable or is
not so unreasonable as to show *1439  imposition or undue advantage. [Citations.]” (Capehart v.
Heady (1962) 206 Cal.App.2d 386, 388 [23 Cal.Rptr. 851, 6 A.L.R.3d 1190]; see Beeson v. Schloss
(1920) 183 Cal. 618, 622-623 [192 P. 292]; Hambrecht & Quist Venture Partners v. American
Medical Internat., Inc. (1995) 38 Cal.App.4th 1532, 1548 [46 Cal.Rptr.2d 33].) Although other
jurisdictions had held that a statute of limitations may not be shortened or waived, “[s]uch is not
the rule in this state, where such statutes are regarded as statutes of repose, carrying with them,
not a right protected under the rule of public policy, but a mere personal right for the benefit of
the individual, which may be waived. [Citations.] We are unable to perceive that any distinction



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=11CAL4TH85&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995180559&pubNum=661&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995180559&pubNum=661&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=206CAAPP2D386&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_388&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_388 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=206CAAPP2D386&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_388&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_388 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962110193&pubNum=108&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000220&cite=183CAL618&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_220_622&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_622 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000220&cite=183CAL618&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_220_622&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_622 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1920184103&pubNum=660&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=38CALAPP4TH1532&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4041_1548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1548 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=38CALAPP4TH1532&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&fi=co_pp_sp_4041_1548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1548 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995199802&pubNum=3484&originatingDoc=Ia59c6e1efab411d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Moreno v. Sanchez, 106 Cal.App.4th 1415 (2003)
131 Cal.Rptr.2d 684, 03 Cal. Daily Op. Serv. 2392, 2003 Daily Journal D.A.R. 2997


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 25


can be made upon the ground of public policy between the right of a party to waive the plea of the
statute of limitations as a defense to an action, and his right to waive a portion of the time granted
by the statute for the commencement of an action.” (Tebbets v. Fidelity and Casualty Co. (1909)
155 Cal. 137, 139 [99 P. 501] [holding on demurrer that six-month contractual limitations period
was not unreasonable]; accord, Beeson v. Schloss, supra, 183 Cal. at p. 622 [contractual provision
shortening the statute of limitations “violates no principle of public policy, provided the period
fixed be not so unreasonable as to show imposition or undue advantage”].) 2


2 As the majority observes, the leading cases recognizing the parties' right to shorten the
limitations period for filing a lawsuit involve contract-based claims. It is, of course, not
surprising that cases enforcing contractual provisions to shorten the limitations period
invariably involve duties arising from contract—as does the case at bar. However, contractual
limitations clauses have also been applied to bar tort claims based on an alleged breach of
duty arising from contract. (E.g., CBS Broadcasting Inc. v. Fireman's Fund Ins. Co. (1999)
70 Cal.App.4th 1075, 1086 [83 Cal.Rptr.2d 197].)


When, as in the instant case, the defendant has demurred to the complaint based on a contractual
limitations period, “the real question to be determined here is whether the allegations of the
complaint show that the limitation is unreasonable.... The question is one of law, namely, is the
period of limitation, in itself, unreasonable. [Citation.]” (Capehart v. Heady, supra, 206 Cal.App.2d
at p. 388.) If the period is not inherently unreasonable, “California courts accord contracting parties
substantial freedom to modify the length of the statute of limitations.” (Hambrecht & Quist Venture
Partners v. American Medical Internat., Inc., supra, 38 Cal.App.4th at p. 1548.)


In the case at bar, the one-year limitations provision was clearly stated in the parties' contract;
cautioned that it imposed a time period for filing suit that “is shorter than is otherwise provided
by law”; was unambiguous in its application to both contract and tort claims; was the subject
of negotiation between Moreno and the home inspector; and, after Moreno failed to obtain the
inspector's agreement to delete the provision, was separately initialed by *1440  Moreno. There
is no dispute the provision was reasonable in those respects. 3  Moreover, California courts have
uniformly enforced provisions shortening the four-year statutory limitations period for breach of a
written contract (Code Civ. Proc., § 337, subd. 1) to one year (e.g., Capehart v. Heady, supra, 206
Cal.App.2d at p. 388) and to even shorter periods, as well. (E.g., Tebbets v. Fidelity and Casualty
Co., supra, 155 Cal. at p. 138 [six months].)


3 The limitations provision in the inspection agreement obviously did not advise Moreno of
his inchoate right to the delayed discovery rule—a right not recognized prior to the decision
in this case. However, Moreno was expressly informed that the one-year limitations period
to which he agreed was “shorter than is otherwise provided by law.” I fail to understand how
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the majority can conclude this was anything but a “knowing waiver” by Moreno, who is not
only a lawyer but also a real estate broker. (Maj. opn., ante, at p. 1429, fn. 45.)


The majority, however, concludes the parties' agreement is unreasonable as a matter of law because
it impliedly required Moreno to waive the benefit of the nonstatutory delayed discovery rule first
recognized earlier in its opinion. I respectfully disagree.


No statute prohibits the parties to a home inspection contract from agreeing to a shortened
limitations period. (Hambrecht & Quist Venture Partners v. American Medical Internat., Inc.,
supra, 38 Cal.App.4th at p. 1548 [“[E]xcept as restricted by statute, California courts accord
contracting parties substantial freedom to modify the length of the statute of limitations.”].) Indeed,
permitting the parties to bargain for such a provision is fully consistent with the 1996 legislation
governing practices in the home inspection industry. The parties' agreement does not otherwise
offend public policy. (See, e.g., Tebbets v. Fidelity and Casualty Co., supra, 155 Cal. at p. 139
[statutes of limitations are “statutes of repose, carrying with them, not a right protected under the
rule of public policy, but a mere personal right for the benefit of the individual, which may be
waived”].)


3. Legislative Regulation of the Home Inspection Industry


The Legislature in 1996 adopted legislation to regulate practices for the home inspection industry
“to assure that consumers of home inspection services can rely upon the competence of home
inspectors.” (Stats. 1996, ch. 338, § 1.) Business and Professions Code section 7196 4  imposes
a standard of care applicable to all home inspectors not otherwise licensed under the code: “It is
the duty of a home inspector who is not licensed as a general contractor, structural pest control
operator, or architect, or registered as a professional engineer to conduct a home inspection with
the degree of care that a reasonably prudent home inspector would exercise.” *1441


4 All further statutory references are to the Business and Professions Code unless otherwise
indicated.


In adopting standards for the home inspection industry, the Legislature prohibited certain
contractual provisions contained in inspection agreements it considered “contrary to public
policy”: “Contractual provisions that purport to waive the duty owed pursuant to Section 7196
[requiring 'the degree of care that a reasonably prudent home inspector would exercise'], or limit
the liability of the home inspector to the cost of the home inspection report, are contrary to public
policy and invalid.” (§§ 7198, 7196.) However, the Legislature did not adopt proposed language in
section 7198 that would have broadened this provision to prohibit as contrary to public policy all
contractual provisions that “unreasonably limit the liability of the home inspector,” thus reserving
to the parties the right to define their contractual duties and responsibilities except as specifically
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prohibited by statute. (Compare Sen. Bill No. 258 (1995-1996 Reg. Sess.) § 2, as amended June
12, 1995, with Sen. Bill No. 258 (1995-1996 Reg. Sess.) § 2, as amended June 20, 1995, and Stats.
1996, ch. 338, § 2.) The majority's refusal to enforce Moreno's agreement to a shortened limitations
provision is squarely at odds with this legislative recognition of the parties' freedom to contract.


Moreover, while imposing a duty of reasonable care on home inspectors in section 7196,
the Legislature itself did not provide for a rule of delayed discovery, as it did, for example,
when establishing the limitations period for professional malpractice actions against health care
providers (Code Civ. Proc., § 340.5) and attorneys (Code Civ. Proc., § 340.6, subd. (a)) and actions
for damages suffered as a result of domestic violence (Code Civ. Proc., § 340.15, subd. (a)(2)).
Rather, section 7199, adopted in 1996, specifies a maximum time period within which a lawsuit
must be filed measured from the date of the inspection itself: “The time for commencement of a
legal action for breach of duty arising from a home inspection report shall not exceed four years
from the date of the inspection.”


The absence of a statutory provision for delayed discovery and the presence of a maximum
limitations period measured from the date of the inspection belie the assertion that the parties'
own agreement to a limitations period commencing with the inspection rather than discovery
of an alleged breach of duty by the home inspector somehow offends important public policy
considerations. Similarly, the Legislature's election not to prescribe what the limitations period is
for a legal action for breach of duty arising from a home inspection report but only to define what
it is not (that is, it is not to “exceed four years from the date of the inspection”) and its decision to
limit section 7198's public policy prohibitions to the two contractual provisions identified, taken
together, refute the suggestion that four years is the minimum “reasonable” period of time for a
homeowner to bring suit, notwithstanding an express agreement to the contrary. *1442


4. Public Policy Does Not Compel Invalidation of Contractual Limitations
Provisions Simply Because the Delayed Discovery Rule Might Otherwise Apply


Whether or not the delayed discovery rule should be applied to negligence claims against a home
inspector in an appropriate case, the majority advances no compelling reason to disregard the
parties' express contractual agreement to limit the home buyers' right to sue to a one-year period
measured from the date of inspection. Indeed, the primary ground advanced for invalidating
the parties' agreement is simply the absence of authority enforcing such a provision, which the
majority suggests indicates “an implicit consensus” that such contractual limitations provisions
are invalid. Other than dicta in Justice Croskey's recent opinion for Division Three of our court
in Silver v. Boatwright Home Inspection, Inc. (2002) 97 Cal.App.4th 443, 451, footnote 7 [118
Cal.Rptr.2d 475], however, absolutely no appellate decision supports the majority's conclusion.
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The majority does express concern that enforcing a home buyer's agreement to shorten the
limitations period in a contract for a home inspection report would require the courts to enforce
similar provisions in retainer agreements between lawyers and their clients or physicians and
their patients. Such angst seems unnecessary. Instances in which the Legislature has mandated
a delayed discovery rule—as is the case for both lawyers and health care providers—are easily
distinguishable from routine commercial agreements with contractors and tradespeople. (See
Hambrecht & Quist Venture Partners v. American Medical Internat., Inc., supra, 38 Cal.App.4th
at p. 1548.) Similarly, utilizing traditional concepts of unconscionability, as well as the principle
of “reasonableness” central to any analysis of contractual limitations provisions, the courts are
well-equipped to protect parties from overreaching by fiduciaries without invalidating every
provision in any contract in situations in which a delayed discovery rule would otherwise apply.
(E.g., West v. Henderson (1991) 227 Cal.App.3d 1578, 1585-1586 [278 Cal.Rptr. 570] [judicial
scrutiny of limitation of actions provisions includes “broader analysis of the conscionability of
the provision”].)


To be sure, in some situations a previously undetected defect in the house may not be discovered
within the time provided by the parties in their agreement—the public policy emphasized by
the majority and in the Silver v. Boatwright Home Inspection, Inc., supra, 97 Cal.App.4th 443
dicta. 5  Yet nothing guarantees that hidden problems will be discovered within the *1443  four-
year maximum period provided by the Legislature in section 7199, either. For example, a roofing
defect may not be apparent until there is a particularly heavy rainy season, which may not occur in
Los Angeles until five or six years after the close of escrow. In no event would a roofing problem
of this sort, discovered more than four years after the home inspection, appropriately be the subject
of a lawsuit alleging that the inspector breached either his contract with the home buyer or a duty
of care under section 7196.


5 Significantly, this is not such a case. Moreno's second amended complaint alleged that
“several months after the purchase of the subject property”—that is, well within the
contractually agreed one-year limitations period—Moreno “learned that the house contained
the following defects: The air conditioning system in the basement contained asbestos; one
of the air conditioning ducts was [improperly] vented ... causing dust, debris, and mites to
enter the air supply; a northwest yard drain was inoperable, causing water to pond under
the structure; and the property was built on expansive soil causing interior and exterior
walls to crack. Additionally, 21 windows were nailed and/or painted shut, thereby preventing
plaintiffs from opening them to get rid of the dust, debris, and mite problems.” Although
Moreno also alleges that the full extent of the problems at the house was not discovered
until a new inspection of the residence found asbestos in September 1999, it is simply not
correct, as the majority suggests, that the limitations clause in the parties' agreement required
Moreno's lawsuit to be filed “prior to any accrual of a cause of action.”
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Viewed in retrospect, of course, the one-year provision might work an unfairness to the home buyer
in a particular case, as could a two-year or three-year period, as well. However, that hypothetical
possibility does not make the provision to which these parties agreed unreasonable as a matter of
law. (See Hedging Concepts, Inc. v. First Alliance Mortgage Co. (1996) 41 Cal.App.4th 1410, 1420
[49 Cal.Rptr.2d 191] [“When parties have an actual contract covering a subject, a court cannot ...
substitute the court's own concepts of fairness regarding that subject in place of the parties' own
contract.”].)


Because no statute restricts the right of the parties to a home inspection agreement to contract
for a shorter limitations period, I believe the parties' “substantial freedom to modify the length of
the statute of limitations” (Hambrecht & Quist Venture Partners v. American Medical Internat.,
Inc., supra, 38 Cal.App.4th at p. 1548) requires that we enforce their agreement. Accordingly,
I would affirm the order of the trial court sustaining Moreno's and Contreras's demurrer to the
second amended complaint.


Respondent's petition for review by the Supreme Court was denied July 23, 2003. Brown, J., did
not participate therein. Chin, J., was of the opinion that the petition should be granted. *1444


Footnotes


FN43 In 1996 the California Association of Realtors sponsored the legislation governing
home inspection services. At that time the association informed the Legislature more than
500,000 home sales occurred in California each year, representing in excess of $9 billion
investment in housing.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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83 Cal.App.3d 38, 147 Cal.Rptr. 565


JOHN MURPHY et al., Plaintiffs and Appellants,
v.


ALLSTATE INSURANCE COMPANY, Defendant and Respondent.


Civ. No. 19103.
Court of Appeal, Fourth District, Division 2, California.


July 21, 1978.


SUMMARY


A husband and wife brought an action against an insurance company for damages. They had
purchased homeowner's insurance coverage from the insurer, and in 1973 suffered substantial fire
damage to their home, furniture, and furnishings. Arrangements were made for the preservation
and repair of the damaged home, furniture, and furnishings but the repairs were not satisfactory to
the husband and wife. After disagreement by the parties on the amount of the loss, appraisers fixed
the amount at $20,569.42. However, a subsequent dispute arose over whether or not the husband
and wife had received any payments. They then brought the instant action, alleging generally
that the insurer had acted wrongfully in failing to make payments to them and in procuring
unqualified individuals to repair and restore the damaged property. They also brought an action
for the intentional infliction of emotional distress. The insurer's motion for summary judgment,
claiming that the actions were barred by two statutes of limitations, was granted. (Superior Court
of Orange County, No. 223257, William L. Murray, Judge.)


The Court of Appeal reversed, holding that, because the claims of the husband and wife were not
for benefits on the policy but for subsequent conduct of the insurer, the statute of limitations barring
claims on a policy that were not brought within 12 months after inception of the loss ( Ins. Code,
§§ 2070, 2071) did not apply. The court also held that the husband's and wife's pleadings raised
sufficient questions of fact as to the time the action for emotional distress accrued to prevent the
granting of the motion for summary judgment. (Opinion by Kaufman, Acting P.J., with McDaniel
and Morris, JJ., concurring.) *39


HEADNOTES


Classified to California Digest of Official Reports


(1)
Summary Judgment § 6--Motions--Burden on Moving Party--Necessity for Counteraffidavits.
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It is fundamental that a party moving for summary judgment has the burden of showing by
declarations or affidavits that the claims or defenses of the adverse party are entirely without merit
on any legal theory. Furthermore, if the moving party's showing is insufficient, the adverse party is
not required to demonstrate the validity of his claims or defenses or even to file counterdeclarations
or counteraffidavits ( Code Civ. Proc., § 437c).


(2a, 2b, 2c)
Insurance Contracts and Coverage § 66--Fire and Other Casualty Insurance--Exclusions and
Limitations--Limitation of Actions on Policy.
Though actions on a fire insurance policy not commenced within 12 months after inception of the
loss are barred ( Ins. Code, §§ 2070, 2071), cause of action alleged by an insured against an insurer
that complained of wrongful conduct of the insurer with respect to the repair and restoration of fire
damaged property, of employment of persons by the insurer who were unqualified to complete the
necessary repairs and restoration, and of delays of several years in payment of moneys admittedly
owing to the insured, were not for losses covered by the insurance policy and were not barred by
the 12-month statutory limitation period.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 14; Am.Jur.2d, Insurance, § 1908.]


(3)
Summary Judgment § 1--Sufficiency of Pleadings--Repetitious Complaint.
It is not the function of a motion for summary judgment to test the sufficiency of the pleadings and
the fact that a complaint may be inartfully drawn or repetitious has no bearing on the disposition
of the motion.


(4)
Insurance Contracts and Coverage § 109--Extent of Loss of Insured and of Liability of Insurer--
Duty of Insurer to Act in Good Faith--Obligation Arising Out of Contract.
A duty of good faith and fair dealing arises out of a contractual relationship between an insurer
and an insured and the duty is inherent in the contract imposing the obligation under which the
insurer must act fairly and in good faith in discharging its contractual responsibilities that arise out
of the relationship. Thus, an action claiming damages for failure *40  of an insurer to act fairly
and in good faith in handling the claim of an insured is not an action on the insurance policy itself.


(5a, 5b)
Summary Judgment § 20--Hearing and Determination--Issues Precluding Judgment--Factual
Issues--Intentional Infliction of Emotional Distress.
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It is improper to resolve factual disputes on a motion for summary judgment. Thus, where an
insured party stated a cause of action for intentional infliction of emotional distress against an
insurance company complaining of conduct that continued over a number of years and emotional
distress of a continuing nature, the issues of whether the insurance company's conduct was
outrageous and whether the emotional distress was severe were questions of fact that could not be
resolved on a motion for summary judgment.


(6)
Torts § 5--Fright, Shock and Mental Distress--What Constitutes-- Intentional Infliction of
Emotional Distress.
To state a cause of action for intentional infliction of emotional distress a plaintiff must show that
outrageous conduct by a defendant resulted in emotional distress so severe that a person could not
be expected to endure it.


(7)
Motions and Orders § 2--Motions--Form and Sufficiency--Exclusion of Evidence.
A motion for specification of issues without substantial controversy is not an appropriate substitute
for a motion to exclude evidence where such evidence may be admissible to prove other contended
issues.


COUNSEL
Portigal & Hammerton, James R. Hammerton and Mary L. Kading for Plaintiffs and Appellants.
Berger, Berger, Kahn & Shafton, Berger, Kahn, Shafton & Moss, Anthony E. Shafton and Craig
S. Simon for Defendant and Respondent. *41


KAUFMAN, Acting P. J.


Defendant Allstate Insurance Company (Allstate or defendant) was granted summary judgment.
Plaintiffs John and Maude Murphy (plaintiffs) appeal.


Plaintiffs filed no declarations in opposition to defendant's motion for summary judgment.
However, defendant's motion was based on a number of declarations, several of which referred to
and incorporated other documents, including plaintiffs' answers to interrogatories and a 24-page
handwritten letter by Mr. Murphy to an Allstate representative setting forth in great detail many
of the facts on which plaintiffs' claims against Allstate are based.


(1)It is fundamental that the party moving for summary judgment has the burden of showing by
declarations or affidavits setting forth facts admissible as evidence in a trial that the claims or
defenses of the adverse party are entirely without merit on any legal theory and that if the moving
party's showing is insufficient, the adverse party is not required to demonstrate the validity of his
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claims or defenses or even to file counterdeclarations or counteraffidavits. ( Code Civ. Proc., §
437c; Rowland v. Christian, 69 Cal.2d 108, 111 [70 Cal.Rptr. 97, 443 P.2d 561, 32 A.L.R.3d 496];
Swaffield v. Universal Ecsco Corp., 271 Cal.App.2d 147, 171 [6 Cal.Rptr. 680].) In determining
whether the moving party's papers show there is no triable issue as to any material fact, the court
must consider all of the admissible evidence set forth in the papers and all inferences reasonably
deducible therefrom. ( Code Civ. Proc., § 437c.)


Both the circumstances and the statements of the trial court establish that summary judgment was
granted Allstate on the basis of two statutes of limitations. If plaintiffs' claims are not thus barred,
there exist literally dozens of factual issues precluding summary judgment.


Many of the pertinent facts will appear in our discussion of the issues. It is appropriate at the outset,
however, to state those facts necessary to comprehension of the contentions.


Plaintiffs' home and household furniture and furnishings were insured under a homeowner's policy
of insurance issued by Allstate. On January 11, 1973, the home and certain of the household
furniture and furnishings were substantially damaged by fire. Almost immediately arrangements
were made with several individuals and firms for the preservation and *42  repair of the damaged
home and household furniture and furnishings. Among these persons and firms were Golden West
Construction Company, Robert Rosas, and, perhaps, F. J. Hyland. The nature of the arrangements
thus made, who made them, the circumstances surrounding them and the legal rights and duties
flowing from them appear to be matters in dispute. Plaintiffs apparently signed some authorization
forms. They allege, however, that Allstate represented it was hiring these persons and firms and
that the authorization forms were required to be signed by plaintiffs so that permits could be
obtained. It would appear that plaintiffs' first acquaintance with these persons and firms came
through representatives of Allstate, and plaintiffs allege that Allstate represented that these persons
and firms were licensed, competent and qualified to do the work for which they were engaged.
In any event, Golden West Construction Company was in fact not licensed and neither it nor the
other persons and firms were competent or qualified to do the work for which they were engaged,
and the work of preserving, repairing and restoring the damaged property undertaken by them was
so badly done that both the home and the furniture and the furnishings were further damaged. 1


1 It is specifically alleged in the first amended complaint that Golden West Construction
Company allowed the roof of plaintiff's home to remain open to the elements for a substantial
period of time during which both the home and contents were further damaged by the
elements and that its reconstruction work was done in such unworkmanlike manner that
plaintiffs were required to employ others to attempt to correct Golden West's work. It is also
specifically alleged that Rosas removed wet carpeting from plaintiff's home and left it in
a rolled and folded condition so that it had no opportunity to dry; that the carpeting was
returned to plaintiffs in a damp and moldy condition so that plaintiffs' home was caused to



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS437C&originatingDoc=I567bdc49fadb11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS437C&originatingDoc=I567bdc49fadb11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=69CALIF2D108&originatingDoc=I567bdc49fadb11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_231_111&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_111 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111848&pubNum=661&originatingDoc=I567bdc49fadb11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=271CAAPP2D147&originatingDoc=I567bdc49fadb11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_171&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_171 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960108572&pubNum=227&originatingDoc=I567bdc49fadb11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS437C&originatingDoc=I567bdc49fadb11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Murphy v. Allstate Ins. Co., 83 Cal.App.3d 38 (1978)
147 Cal.Rptr. 565


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 5


smell and was infested by insects breeding in the damp and moldy carpeting; that plaintiffs'
drapes were returned dirty and wrinkled and still smelling of smoke; and that numerous items
of personal property and home furnishings were either not returned at all or were returned
in worse condition than when they were removed by Rosas.


In one cause of action it is alleged that this shoddy work was caused in part by Allstate's practice
of arbitrarily reducing the amounts bid by these persons and firms as the reasonable cost of the
restoration and repair work.


Meanwhile, plaintiffs and Allstate were unable to agree upon the value of the property damaged
and the amount of the loss, so Allstate invoked the appraisal procedure provided for in the policy
pursuant to which each party was required to appoint an appraiser to evaluate the loss who, in
turn, collectively, would select an umpire to whom differences between the appraisers would be
submitted. On September 11, 1973, pursuant to the appraisal procedure, the amount of the fire
loss was fixed at *43  $20,569.42. On September 27, 1973, Allstate petitioned the superior court
for confirmation of the appraisal ‘award.‘ The same day Allstate filed in the superior court an
interpleader action naming as defendants the Murphys, Prudential Insurance Company of America,
Golden West Construction Company, and F. J. Hyland, alleging the amount payable as a result of
the fire was $21,481.02 of which sum all but $8,163.41 had been paid to the Murphys and that the
defendants in interpleader made conflicting claims to the remaining $8,163.41.


In the interpleader action the Murphys denied they had received all of the loss payable except
$8,163.41 and asserted that Golden West and F. J. Hyland had no legitimate claim against any part
of the loss payable, but that in fact they were Allstate's agents and that their claims were a result of
their collusion with Allstate to deprive the Murphys of the moneys due them on account of the fire
loss. F. J. Hyland filed a cross-complaint in the interpleader action claiming in excess of $10,000
for work done in repairing and restoring the Murphys' home. At some date not disclosed by the
record, F. J. Hyland also filed an independent action against the Murphys based on the same claim.


On October 18, 1973, hearing was had on Allstate's application for confirmation of the appraisal
award at the conclusion of which the court indicated its intention to confirm the award. However,
because of the pending interpleader action and the dispute as to how much had been paid by
Allstate and who was entitled to what further payment, it was not until April 4, 1975, that judgment
was entered confirming the appraisal award. On April 29, 1975, apparently at the instigation of
Allstate, the court stayed execution on the judgment confirming the award pending disposition of
the interpleader action.


In the interpleader action Allstate's petition for discharge and an award of costs and attorney
fees was denied without prejudice on January 14, 1975. In mid-April 1975, in the independent
action by F. J. Hyland against the Murphys, the Murphys recovered judgment because F. J. Hyland
was not a licensed contractor. On May 28, 1975, F. J. Hyland filed a request for dismissal of his







Murphy v. Allstate Ins. Co., 83 Cal.App.3d 38 (1978)
147 Cal.Rptr. 565


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6


cross-complaint in the interpleader action. Finally, on July 20, 1976, an order was made in the
interpleader action for payment of $8,163.41 by Allstate to the Murphys without prejudice to their
rights in the instant action which by then was pending.


The instant action was filed January 10, 1975. The first amended complaint purports to state
five causes of action for fraud, conspiracy to *44  defraud, bad faith and intentional infliction of
emotional distress, and seeks both compensatory and punitive damages. On May 9, 1977, Allstate
filed a motion for summary judgment or in the alternative for specification that certain issues are
without substantial controversy. Its only arguable contention for full summary judgment was that
plaintiffs' action was barred by a policy provision based on Insurance Code sections 2070 and 2071
requiring suit on the policy to be commenced within 12 months after the inception of the loss.
It also contended that any claim for emotional distress or personal injury was barred by the one-
year statute of limitations specified in Code of Civil Procedure section 340, subdivision 3. In the
alternative, it requested the court to specify as being without substantial controversy all issues in
each of the alleged causes of action except that for intentional infliction of emotional distress; that
the appraisal award confirmed by the superior court ‘is valid and binding‘; that the total amount of
loss compensable under the insurance policy is $20,569.42; and that the appraisal award confirmed
by the superior court ‘is not subject to impeachment or attack, and that the proceedings were
conducted in accordance with law and are valid in all respects.‘


As previously indicated, the trial court granted the motion for full summary judgment on the basis
of the statutes of limitations. It had no occasion, of course, to reach Allstate's request for the
specification of issues without substantial controversy.


Applicability of Insurance Code Section 2071
As required by Insurance Code section 2070, the homeowner's policy included the standard
provision set forth in Insurance Code section 2071: ‘No suit or action on this policy for the recovery
of any claim shall be sustainable in any court of law or equity unless all of the requirements of
this policy shall have been complied with, and unless commenced within 12 months next after
inception of the loss.‘ (Italics added.)


Emphasizing the words ‘any claim,‘ Allstate maintains plaintiffs' action is barred because it was
not commenced within 12 months after the inception of the loss. However, the words ‘any claim‘
taken together with the words ‘on this policy‘ and ‘within 12 months next after inception of the
loss‘ plainly refer to a claim for a loss covered by the policy. This provision has no applicability
to an action unless it is an action on the policy. (See Stockton etc. Works v. Ins. Co., 98 Cal. 557,
569 [33 P. 633].)


The Stockton case is instructive. The plaintiff insured suffered a fire loss. The amount of the loss
was disputed and the parties submitted the *45  question to appraisers who fixed the amount of the
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loss. Plaintiff sued alleging the amount of the loss had been thus fixed and that the defendant had
agreed to pay a proportionate amount of the total loss in settlement of the claim. In its discussion
the court said: ‘The distinction between ... an action upon an award fixing the liability of an insurer
under an insurance contract, and a cause of action upon a policy of insurance, is marked and
important, not only by reason of the difference in the facts required to be shown in order to maintain
the different actions, but also because of the fact that in an action like this the defendant is cut
off from defenses which might be interposed to an action upon the policy. 'Where an insurance
company, after a loss, has adjusted the claim therefor, and has agreed to pay a certain sum in
liquidation of the claim, it cannot in an action setting forth such facts, object that the action was
not brought within the time limited in the policy. In such a case the action is not upon the policy,
but upon the agreement to pay.’‘ (98 Cal. at p. 569; italics added.)


There is nothing to the contrary in Harlow v. American Equitable Assur. Co., 87 Cal.App. 28 [261 P.
499], upon which Allstate relies. That case involved an oral contract of fire insurance in the amount
of $10,000. As the result of a fire the covered premises were totally destroyed. The insurer refused
to pay the loss and the insured instituted an action to recover the $10,000 more than two years
after the fire occurred. The complaint was framed in terms of promissory fraud, i.e., it was alleged
the insurer had agreed to pay for loss by fire without any intention of performing its promise.
After holding the parties were presumed to have intended the statutorily prescribed standard form
policy which at that time contained a provision requiring suit be commenced within 15 months
after inception of the loss, the court acknowledged, as did the parties, that an action on the contract
of insurance was barred. The court observed, however, that the plaintiff's action was not for breach
of the insurance contract but for fraud. It then held no cause of action for fraud was stated and
affirmed the trial court's dismissal of the action following sustention of a general demurrer to the
complaint. Contrary to Allstate's assertion, however, the court did not hold the action barred by the
15-month limitation period. It held plaintiff had failed to allege any damages proximately caused
by the alleged fraud. It is said: ‘[I]t is axiomatic that damages cannot be recovered for a fraud
which has caused no damage.‘ It then concluded that the defendant's promise to pay was binding
upon it whether fraudulently made or not and that plaintiff's alleged loss of $10,000 was caused
not by the promissory fraud of the defendant but by the plaintiff's failure to enforce his rights under
the *46  contract prior to the expiration of the 15-month limitation period. (Harlow v. American
Equitable Assur. Co., supra., (87 Cal.App. at p. 32.) The court nowhere suggested the plaintiff's
action was an action on the insurance contract or subject to the statutorily prescribed 15-month
limitation period. 2


2 Though the court did not do so, it might well have observed that the loss complained of by the
plaintiff was none other than the loss resulting from the fire which the defendant promised to
pay in the contract of insurance. In other words, although the suit was brought on the theory
of promissory fraud, its objective was to enforce the promise to pay with respect to the very
loss covered by the contract of insurance. Thus, even had the Harlow court concluded the
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action for promissory fraud was barred by the statutorily prescribed limitation period, the
decision would not be controlling in the case at bench in which the damages sought were not
caused by occurrence of any risk insured against and are not something the insurer promised
to pay.


(2a)None of plaintiffs' alleged causes of action are actions ‘on the policy‘ of insurance. For the
most part, the conduct complained of is alleged wrongful conduct of Allstate with respect to the
repair and restoration of the damaged property and the employment of persons to do that work and
the allegedly unjustified initiation and prosecution by Allstate of the interpleader action with its
attendant delay of several years in payment to plaintiffs of even those moneys admittedly owing
under the appraisal award. The damages sought are not for any loss covered by the insurance
policy but for damage to plaintiffs' home and personal property resulting from the untimely and
unworkmanlike efforts of the persons and firms Allstate either employed or caused plaintiffs to
employ, for the expenses incurred by plaintiffs in connection with the interpleader action and the
suit by F. J. Hyland against plaintiffs allegedly resulting from Allstate's failure to make prompt
payment, and for plaintiffs' emotional distress resulting from all of the foregoing.


(3)The first amended complaint is inartfully drawn. There is a good deal of incorporation by
reference of allegations of one cause of action into another, and the allegations are overlapping
and repetitious. However, it is not the function of a motion for summary judgment to test the
sufficiency of the pleadings. Eagle Oil & Ref. Co. v. Prentice, (19 Cal.2d 553, 560 [22 P.2d 264];
U. S. Fidelity & Guar. Co. v. Sullivan 93 Cal.App.2d 559, 561 [200 P.2d 429].) ( 2b)The first cause
of action appears to be based on a theory of fraudulent misrepresentation. It includes allegations of
promissory fraud to the effect that Allstate represented its policy as the best insurance available and
that it would provide plaintiffs with better coverage for less money than their existing policy and
that plaintiffs would be ‘in good hands with Allstate,‘ whereas in truth and fact Allstate intended
to deal with plaintiffs in bad *47  faith and to use any methods to avoid paying legitimate claims
under the policy. 3  However, the essence of this cause of action is found in the allegations that
Allstate represented that Golden West Construction Company and Robert Rosas were licensed,
competent and qualified to do the work of repair and restoration, that Allstate was employing
Golden West and Rosas to do this work and that the authorization forms plaintiffs were asked
to sign were only for the purpose of obtaining permits. The damage alleged is that resulting
from the untimely, unworkmanlike and unsatisfactory restoration and repair work. (See fn. 1, and
accompanying text, ante.) Thus, the conduct complained of occurred subsequent to the fire loss
and the damages claimed were not recoverable under the policy. Manifestly, this cause of action
is not one ‘on the policy‘ of insurance.


3 These allegations are indeed similar to the allegations of promissory fraud in Harlow v.
American Equitable Assur. Co., supra., 87 Cal.App. 28. Here, of course, plaintiffs purport
to allege damages resulting from these misrepresentations. If these were the only allegations
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of fraud in the first cause of action, we would be required to determine whether Harlow's
proximate cause reasoning would be applicable and controlling, but this cause of action
includes other allegations of fraudulent misrepresentation clearly not governed by the
reasoning in Harlow. Even if plaintiffs could not recover on the basis of these allegations of
promissory fraud, evidence of statements attributable to Allstate with respect to its treatment
of insureds and its claims practices would be admissible in connection with the bad faith
claims.


The second cause of action is based upon the same allegations of fraudulent misrepresentation
just discussed. It is alleged, however, that Allstate and others including Rosas, Golden West
Construction Company and F. J. Hyland conspired to defraud plaintiffs by making these
misrepresentations. Again, the conduct complained of occurred subsequent to the fire loss; the
damages claimed were not recoverable under the insurance policy, and the action is not ‘on the
policy.‘


The third and fourth causes of action are appropriately discussed together, for in our view, they
purport to state one or more causes of action for bad faith, that is, unjustified refusal to pay or
prolonged delay in paying legitimate claims under the policy. In both the third and fourth causes
of action all of the allegations of fraudulent misrepresentation contained in the first cause of action
are incorporated by reference. In the third cause of action it is then alleged that from the date of
the fire to the present Allstate ‘intentionally and in bad faith breached said contract for insurance
by conspiring with unlicensed building contractors to perform repairs on the plaintiffs' home and
furnishings, and by refusing to pay legitimate claims under said policy of insurance, and by forcing
plaintiffs' legitimate claim into appraisal.‘ The next allegation reads: ‘As a proximate result of
said actions on the part of [Allstate], plaintiffs were *48  unable to make payment, or to have
necessary repair work completed, and certain defendants instituted foreclosure proceedings against
plaintiffs.‘


The fourth cause of action incorporates by reference the quoted allegation of the third that Allstate
‘intentionally and in bad faith breached said contract for insurance,‘ etc. There follow allegations
that Allstate induced the appraiser selected by plaintiffs to accept Allstate's figures as to the
amount of the fire loss by representing to him that if he would do so, ‘immediate payment would
be forthcoming,‘ but rather than make immediate payment as promised, Allstate instigated an
interpleader action for the benefit of its co-conspirators with the result that ‘said funds have still
not been paid to plaintiffs.‘ 4


4 Allstate's contention that the validity of the appraisal award was established by the superior
court proceeding to confirm the award and that plaintiff may not now attempt to impeach the
award on the grounds of fraud or irregularity is more appropriately considered in conjunction
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with our discussion of its request for specification of issues without substantial controversy,
infra..


Allstate asserts that plaintiffs' bad faith claim is based upon alleged breaches of the implied duty
of good faith and fair dealing which arises only because of the contract of insurance between it and
plaintiffs and contends, therefore, that a cause of action for bad faith must be deemed to be an action
‘on the policy.‘ Allstate's assertions are essentially correct; its contention, however, is unsound.
(4)First, while it is true that a bad faith claim is predicated upon a breach of the duty of good faith
and fair dealing that arises out of the contractual relationship between the parties (e.g., Murphy v.
Allstate Ins. Co., 17 Cal.3d 937, 940-941 [132 Cal.Rptr. 424, 553 P.2d 584]; Johansen v. California
State Auto. Assn. Inter-Ins. Bureau, 15 Cal.3d 9, 18 [123 Cal.Rptr. 288, 538 P.2d 744]; Gruenberg
v. Aetna Ins. Co., 9 Cal.3d 566, 577 [108 Cal.Rptr. 480, 510 P.2d 1032]) and while the implied
covenant of good faith and fair dealing is ‘immanent in the contract‘ Gruenberg v. Aetna Ins. Co.,
(supra. 9 Cal.3d at p. 575), the duty of good faith and fair dealing is not strictly a contractual
obligation. It is an obligation imposed by law which governs a party to a contract in discharging its
contractual responsibilities. As the court explained in Gruenberg: ‘Thus in Comunale [Comunale
v. Traders & General Ins. Co., 50 Cal.2d 654 (328 P.2d 198, 68 A.L.R.2d 883)] and Crisci [Crisci
v. Security Ins. Co., 66 Cal.2d 425 (58 Cal.Rptr. 13, 426 P.2d 173) we made it clear that ’[l]iability
is imposed [on the insurer] not for a bad faith breach of the contract but for failure to meet the
duty to accept reasonable settlements, a duty included within the implied covenant of good faith
and fair dealing.' [Citation.] In those two cases, we considered *49  the duty of the insurer to act
in good faith and fairly in handling the claims of third persons against the insured, described as
a 'duty to accept reasonable settlements'; in the case before us we consider the duty of an insurer
to act in good faith and fairly in handling the claim of an insured, namely a duty not to withhold
unreasonably payments due under a policy. These are merely two different aspects of the same
duty. That responsibility is not the requirement mandated by the terms of the policy itself—to
defend, settle, or pay. It is the obligation, deemed to be imposed by the law, under which the
insurer must act fairly and in good faith in discharging its contractual responsibilities. Where in
so doing, it fails to deal fairly and in good faith with its insured by refusing, without proper cause,
to compensate its insured for a loss covered by the policy, such conduct may give rise to a cause
of action in tort for breach of an implied covenant of good faith and fair dealing.‘ (9 Cal.3d at pp.
573-574.) (Italics in original deleted.)


Moreover, there is a significant difference between ‘arising out of the contractual relationship‘ and
‘on the policy.‘ In a broad sense, all of plaintiffs' alleged causes of action may be said to ‘arise out of
the contractual relationship‘ but as we have seen, they are not actions ‘on the policy.‘ Much of the
conduct complained of in the third and fourth causes of action occurred long after the fire loss and
related to the repair and restoration of plaintiffs' home and personal property and the employment
of persons and firms to do that work, the institution and prosecution of the interpleader action. Here
again, the damages claimed were not caused by any risk insured against under the policy and were
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not recoverable under the policy. We conclude the third and fourth causes of action are not actions
‘on the policy‘ and are not barred by the statutorily mandated 12-month limitation provision.


The fifth cause of action is for intentional infliction of emotional distress. Incorporated are the
allegations of fraudulent misrepresentation found in the first cause of action and the principal
charging allegation of the third cause of action. It is then alleged that Allstate ‘conspired with
unlicensed contractors to rebuild plaintiffs' home and repair or restore plaintiffs' furnishings in an
unsatisfactory and unworkmanlike manner for the purpose of saving money for [Allstate]. Said
contractors submitted bids to [Allstate] setting forth amounts needed to restore plaintiffs' home
and furnishings. Said amounts were arbitrarily reduced by [Allstate]. Due partly to said reductions,
[said] contractors did not complete the repairs and restoration, and such repairs and restoration as
were attempted were done in an unworkmanlike and unsatisfactory manner. Plaintiffs were *50
unable and unwilling to pay [said] contractors by reason of refusal of [Allstate] to pay the claim
of plaintiffs and by reason of the unsatisfactory and unworkmanlike manner in which repairs were
attempted. As a proximate result of the bad faith breach of contract by [Allstate], a foreclosure lien
was levied against plaintiffs' home, and plaintiffs were forced to obtain legal counsel and defend
a court action.‘ 5


5 It is also alleged that Allstate ‘conspired with the appraiser on the aforementioned appraisal
to the detriment of plaintiffs herein.‘ (See fn. 4, ante.)


(2c)What we have said with respect to the first four causes of action is equally applicable to the
fifth. Manifestly, it is not an action ‘on the policy‘ of insurance.


We conclude plaintiffs' action is not barred by the statutorily mandated 12-month limitation period
and the court erred in granting Allstate's motion for full summary judgment.


Emotional Distress—Statute of Limitations
As previously indicated, Allstate contends any claim of plaintiffs for emotional distress or personal
injury is barred by the one-year statute of limitations found in Code of Civil Procedure section
340, subdivision 3, relating to actions ‘for injury to or for the death of one caused by the wrongful
act or neglect of another.‘ We have no doubt that that is the statute of limitations applicable to
an action for intentional infliction of emotional distress. Steen v. Whittington, (9 Cal.App.2d 445,
446-447 [50 P.2d 118]; see Purcell v. Colonial Ins. Co., 20 Cal.App.3d 807, 809, 814-815 [97
Cal.Rptr. 874].) However, the limitation period does not commence to run until the cause of action
has accrued. ( Code Civ. Proc., § 312.)


In the 24-page handwritten letter from Mr. Murphy to an Allstate representative, complaint is made
of the emotional distress and upset being suffered by plaintiffs as a result of defendant's conduct in
the handling of the claim and the delayed and wholly unsatisfactory work with respect to the repair
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and restoration of plaintiffs' home and personal property to that time. Allstate contends that letter
was received by it approximately August 13, 1973, that plaintiffs' cause of action for emotional
distress had accrued at that time, and since the instant action was not filed until January 10, 1975,
the right of action for emotional distress is barred. Not so. In the first place, there is a factual
dispute as to the date of Mr. Murphy's letter. Apparently the original letter was *51  undated. A
declaration states the letter was received by Allstate in August 1973. On the letter itself appears a
handwritten notation stating, ‘approx. Aug. 13, 1973 letter delivered.‘ There is no explanation as
to who made this notation or when it was made. In plaintiffs' answers to interrogatories it is stated
this letter was written in 1974, not 1973. (5a)On a motion for summary judgment, it is improper
to resolve factual disputes. Walsh v. Walsh, (18 Cal.2d 439, 441 [116 P.2d 62]; Anderson v. City of
Thousand Oaks, 65 Cal.App.3d 82, 87 [135 Cal.Rptr. 127].)


(6)More fundamentally, to state a cause of action for intentional infliction of emotional distress
the plaintiff is required to show severe emotional distress resulting from outrageous conduct on
the part of the defendant. Fletcher v. Western National Life Ins. Co., (10 Cal.App.3d 376, 394,
396-397 [89 Cal.Rptr. 78, 47 A.L.R.3d 286].) Both the intensity and duration of the emotional
distress suffered must be considered in determining its severity. Severe emotional distress means
‘emotional distress of such substantial quantity or enduring quality that no reasonable man in
a civilized society should be expected to endure it.‘ Fletcher v. Western National Life Ins. Co.,
(supra., 10 Cal.App.3d at p. 397.) ( 5b)Whether the defendant's conduct was outrageous and
whether the plaintiff's emotional distress was severe are generally questions of fact, and where, as
here, the conduct complained of is continuing in nature encompassing a period of several years
and the emotional distress alleged is also of a continuing nature, the point at which the defendant's
conduct has become sufficiently outrageous and the plaintiff's emotional distress sufficiently
severe for the plaintiff to state a cause of action will be questions of fact. Even if we knew the
correct date of Mr. Murphy's letter, we cannot say as a matter of law that the conduct complained of
at that time was sufficiently outrageous or that the emotional distress mentioned was sufficiently
severe to compel the conclusion that plaintiffs' cause of action had then accrued.


Even if it should appear at trial that plaintiffs' cause of action for intentional infliction of emotional
distress had accrued more than one year before this action was filed and that therefore recovery
for all or part of their emotional distress on that theory is barred by the one-year statute, plaintiffs
could nevertheless recover damages for their emotional distress on their causes of action for fraud
or bad faith should they prevail on those causes of action. Schroeder v. Auto Driveaway Co., (11
Cal.3d 908, 916-917, 921 [114 Cal.Rptr. 622, 523 P.2d 662]; see Crisci v. Security Ins. Co., supra.,
66 Cal.2d at p. 433.) *52


Specification of Issues Without Substantial Controversy
Although the trial court did not reach Allstate's request for specification of issues without
substantial controversy, at oral argument counsel for Allstate requested we consider those
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questions in the event we concluded full summary judgment was improper. We have no intention
of usurping the function of the trial court. However, the answers to several questions raised by
defendant's request for specification of issues without substantial controversy are implicit in what
we have already said, and we deem it not inappropriate to make a few observations in the hope
they may be of assistance to the court and counsel on remand.


Allstate's request that all of the issues in the first four causes of action be specified as without
substantial controversy cannot be granted. As is apparent from the previous discussion, numerous
disputed factual issues exist with respect to those causes of action. We have, of course, disposed
of the contention that the fifth cause of action for intentional infliction of emotional distress is
barred as a matter of law by the one-year statute of limitations. We are left then with Allstate's
request for determinations that the appraisal award confirmed by the superior court ‘is valid and
binding‘ and ‘is not subject to impeachment or attack, and that the proceedings were conducted in
accordance with law and are valid in all respects‘ and that the total amount of loss compensable
under the insurance policy is $20,569.42.


Taking the last item first, we think the language, ‘that the total amount of loss compensable under
the insurance policy is $20,569.42‘ is a bit overbroad. It is true substantially that language except
for the word ‘total‘ is found in the Judgment Confirming Award of Arbitrators dated April 4,
1975, in Orange County Superior Court case No. 206984. Strictly speaking, however, the question
determined by the appraisal award and properly before the court in the confirmation proceeding
was the actual cash value of the loss from the destruction of or damage to the insured property
caused by the fire on January 11, 1973. Thus, in the findings of fact and conclusions of law upon
which the judgment was based, the court concluded: ‘Said sum [$20,569.42] constitutes the actual
cash value of the loss as that term is defined by the contract of insurance between the parties and
pursuant to the provisions of section 2071 of the Insurance Code.‘ *53


The record indicates that the judgment confirming the appraisal award has become final and,
assuming the court had both subject matter and in personam jurisdiction, that judgment will have
the usual res judicata effects. Conner v. Dart Transportation Service, 65 Cal.App.3d 320, 323 [135
Cal.Rptr. 259]; see generally, Teitelbaum Furs, Inc. v. Dominion Ins. Co., Ltd., 58 Cal.2d 601,
604 et seq. [25 Cal.Rptr. 559, 375 P.2d 439]; Clark v. Lesher, 46 Cal.2d 874, 880-881 [299 P.2d
865]; 4 Witkin, Cal. Procedure (2d ed. 1971) Judgment, §§ 189-192, 197-201, pp. 3329-3332,
3335-3341.) The causes of action asserted in the instant action are, of course, not the same as that
involved in the confirmation proceeding, so the judgment in the confirmation proceeding does
not constitute a bar to the present action. Clark v. Lesher, supra., (46 Cal.2d at p. 880; Myers v.
County of Orange, 6 Cal.App.3d 626, 633 [86 Cal.Rptr. 198]; see 4 Witkin, Cal. Procedure (2d
ed. 1971) Judgment, § 190, p. 3331.) Under the doctrine of collateral estoppel, however, plaintiffs
may be foreclosed from relitigating certain issues—those issues that were actually litigated and
determined in the confirmation proceeding. (Clark v. Lesher, supra. 46 Cal.2d at pp. 880-881;
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Todhunter v. Smith, 219 Cal. 690, 695 [28 P.2d 916]; see (Myers v. County of Orange, supra.; 4
Witkin, Cal. Procedure (2d ed. 1971) Judgment, §§ 197, 198, pp. 3335-3337.) The determination
as to whether the identical issue was litigated in a prior action is not an easy one and generally
requires factual proof. (Myers v. County of Orange, supra.; see 4 Witkin, Cal. Procedure (2d ed.
1971) Judgment, §§ 198-201, pp. 3336-3341.)


Presumably the issue Allstate contends has been conclusively litigated is that presented by
plaintiffs' allegations that Allstate induced the appraiser appointed by plaintiffs to agree to
Allstate's figures by promising that if he did, it would make payment immediately. (See fn. 4 and
accompanying text and fn. 5, ante.) We are unable to say as a matter of law on the basis of what
is before us that this issue was actually raised and litigated in the confirmation proceeding. It is
undoubtedly true that the confirmation proceeding was brought under section 1285 et seq. of the
Code of Civil Procedure. It is also true that the resisting party in such a proceeding may in response
to the petition assert grounds for vacating the award including that the ‘award was procured by
corruption, fraud or other undue means‘; that there ‘was corruption in any of the arbitrators‘; and
that the ‘rights of such party were substantially prejudiced by misconduct of a neutral arbitrator.‘ (
Code Civ. Proc., § 1286.2, subds. (a), (b), (c).) It further appears that in its findings of fact the court
found that the ‘parties actively participated in the appraisal proceedings, including the hearing‘;
that the ‘parties were fully and fairly heard by the *54  appraisers‘; and that ‘[n]o rights of the
parties have been prejudiced by the appraisal proceedings or award.‘ However, the response filed
by the Murphys in the proceeding, if any there was, is not before us, nor have we been presented
with any declaration of anyone who attended the hearing concerning the issues actually litigated. It
is entirely possible the Murphys did not assert in the confirmation proceeding any such inducement
of their appraiser as is now claimed. (See 4 Witkin, Cal. Procedure (2d ed. 1971) Judgment, §
197, p. 3336.)


We also observe that, as we understand it, in alleging their appraiser was induced to agree to
Allstate's figures by Allstate's promise of immediate payment, plaintiffs are not attacking the
finality or validity of the determination that $20,569.42 was the actual cash value of the fire loss,
but are only attempting to demonstrate Allstate's bad faith by showing it made assurances of prompt
payment and then failed to make prompt payment even after the amount of the loss was fixed. (7)A
motion for specification of issues without substantial controversy is an inappropriate substitute
for a motion in limine to exclude evidence, and we leave the question of the admissibility of such
evidence if it is offered on this theory to determination by the trial court in proper proceedings
at an appropriate time.


Disposition
The judgment is reversed.
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McDaniel,J., and Morris, J., concurred.
Respondent's petition for a hearing by the Supreme Court was denied September 27, 1978.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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109 Cal.App.4th 583, 135 Cal.Rptr.2d 149, 03 Cal.
Daily Op. Serv. 4936, 2003 Daily Journal D.A.R. 6247


NET2PHONE, INC., Petitioner,
v.


THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent; CONSUMER CAUSE, INC., Real Party in Interest.


No. B162210.
Court of Appeal, Second District, Division 5, California.


June 9, 2003.


SUMMARY


In an action by a public interest consumers group against the provider of telecommunication
services by computer, under the unfair competition law (Bus. & Prof. Code, § 17200 et seq.), the
trial court denied defendant's motion to stay or dismiss the action pursuant to a forum selection
clause in the contracts between defendant and its customers requiring actions against it to be
brought in New Jersey. (Superior Court of Los Angeles County, No. BC271480, George H. Wu,
Judge.)


The Court of Appeal ordered issuance of a writ of mandate directing the trial court to enter an
order granting the motion to stay. The court held that plaintiff was subject to the clause. Although
plaintiff was not itself a party to the contract, it sued in a representative capacity challenging certain
contractual terms. By so doing, plaintiff purported to assert the rights of those who were parties to
the contract. If it prevailed, plaintiff would succeed in altering the terms of the contract and would
be eligible for attorney fees. Plaintiff was closely related to the contractual relationship, since it
took the place of those whom it purported to represent. Also, New Jersey was a suitable alternative
forum for the customers, even though it does not confer on private parties who are not injured the
right to bring a representative action on behalf of those who are. (Opinion by Armstrong, J., with
Turner, P. J., concurring. Dissenting opinion by Mosk, J. (see p. 590).)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Conflict of Laws § 5--Contracts--Forum Selection Clause--Application to Public Prosecutor.
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An action under the unfair competition law (UCL) brought by a public prosecutor would not be
subject to a forum selection clause in a contract, as would privately pursued representative actions.
Although the label “private attorney general” is often *584  used to describe a private plaintiff in
a UCL action, the filing of a UCL action by a private plaintiff does not confer on that plaintiff the
stature of a prosecuting officer, and the fact that the plaintiff may be acting as a so-called private
attorney general is irrelevant for purposes of the forum selection issue.


(2)
Conflict of Laws § 5--Contracts--Forum Selection Clause.
Forum selection clauses play an important role in both national and interstate commerce. These
clauses provide a degree of certainty, both for businesses and their customers, that contractual
disputes will be resolved in a particular forum. California courts routinely enforce forum selection
clauses even where the chosen forum is far from the plaintiff's residence. When a forum selection
clause appears in a contract entered into freely and voluntarily by parties who have negotiated at
arm's length, forum selection clauses are valid and may be given effect, in the court's discretion and
in the absence of a showing that enforcement of such a clause would be unreasonable. This rule
accords with ancient concepts of freedom of contract and reflects an appreciation of the expanding
horizons of American contractors who seek business in all parts of the world.


(3)
Conflict of Laws § 5--Contracts--Forum Selection Clause--Plaintiff Not Party to Contract.
A forum selection clause may be enforced against a plaintiff who is not a party to the contract in
question if the plaintiff is closely related to the contractual relationship. The plaintiff challenging
the forum selection clause has the burden of showing, in response to a defendant's motion to stay
or dismiss, that enforcement of the clause would be unreasonable under the circumstances.


(4)
Conflict of Laws § 5--Contracts--Forum Selection Clause--Contained in Hyperlink.
A forum selection clause contained in an agreement between a provider of telecommunication
services by computer would be enforceable against customers who filed an action against the
provider, even though the provider required that certain contractual terms must be accessed via
hyperlink, a common practice in Internet business. The fact that the forum selection clause may
have been a “take it or leave it” proposition, and not be vigorously bargained for would not make
the clause unenforceable.


(5)
Conflict of Laws § 5--Contracts--Forum Selection Clause--Application to Public Interest Plaintiff
Not Party to Contract:Unfair Competition § 7-- Actions.
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In an action by a public interest con *585  sumers group against the provider of telecommunication
services by computer, under the unfair competition law (Bus. & Prof. Code, § 17200 et seq.),
the trial court erred in denying defendant's motion to stay or dismiss the action pursuant to a
forum selection clause in the contracts between defendant and its customers requiring actions
against it to be brought in New Jersey. Although plaintiff was not itself a party to the contract,
it sued in a representative capacity challenging certain contractual terms. By so doing, plaintiff
purported to assert the rights of those who were parties to the contract. If it prevailed, plaintiff
would succeed in altering the terms of the contract and would be eligible for attorney fees. Plaintiff
was closely related to the contractual relationship, since it took the place of those whom it purported
to represent. Also, New Jersey was a suitable alternative forum for the customers, even though
it does not confer on private parties who are not injured the right to bring a representative action
on behalf of those who are.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 45; West's Key Number Digest,
Contracts  27(4).]


COUNSEL
Goldberg and Goldberg, Lawrence A. Goldberg; Greines, Martin, Stein & Richland and Timothy
T. Coates for Petitioner.
No appearance for Respondent.
Law Offices of Morse Mehrban and Morse Mehrban for Real Party in Interest.


ARMSTRONG, J.


In this mandamus proceeding, we hold that where a private plaintiff which has itself suffered
no injury files a representative action under California's unfair competition law (UCL) (Bus. &
Prof. Code, § 17200 et seq.) alleging that certain of defendant's contractual provisions subject its
customers to an “unlawful, unfair or fraudulent business ... practice” and the contract contains a
forum selection provision, the plaintiff is bound by that provision just as defendant's customers
would be bound had they filed the action themselves. *586


Facts and Procedural History
Net2Phone, Inc., provides internet telecommunication services, commonly known as “telephony
services,” that allow a computer user to place phone calls over the Internet, either to another
computer or to a regular telephone. Net2Phone has a worldwide customer base, but its principal
place of business is in New Jersey. Customers who wish to utilize Net2Phone's services must
download software from Net2Phone's Web site. The software has links to an “End User License
Agreement” and “Terms of Use.” The customer must accept both in order to use the software.
Net2Phone also offers a direct calling card, also purchased via Net2Phone's Web site, that enables
customers to use a regular telephone to make a call that is carried through the Internet and
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then switched back to a local telephone network. According to Net2Phone, both services allow
customers to make long distance calls for substantially less than current rates for traditional calling
methods. The “Terms of Use” hyperlink appears on each page of the Web site. Language on the
Web site advises the user that in order to access the site, he or she must agree to be bound by
the “Terms of Use.” The pertinent language concludes: “If you do not wish to be bound by these
Terms of Use, you may not access or use the Site, Materials, or any of the Services. By using the
Materials or Service, you are agreeing to be bound by these Terms of Use.”


Consumer Cause, Inc., contends Net2Phone's failure to disclose in its advertising and promotional
materials its billing practice of “rounding up” to the nearest minute (that is, charging for its services
in full-minute increments regardless of use time) renders Net2Phone's promotional materials
and advertising “false, misleading and fraudulent in violation of Business and Professions Code
section 17200.” Consumer Cause further contends Net2Phone's failure to disclose its billing
practices except in its “Terms of Use” and “End User License Agreement,” which are accessed via
highlighted hyperlink, constitutes an unfair business practice under the UCL. It seeks an injunction,
restitution and attorney's fees.


The “End User License Agreement” and “Terms of Use” contain forum-selection clauses providing
that disputes arising under the contract shall be governed by New Jersey law. The clauses further
provide: “Any dispute between you and Net2Phone regarding this agreement will be subject to
the exclusive jurisdiction of the state and federal courts in the State of New Jersey. You agree to
submit to exclusive jurisdiction in the State of New Jersey, and you expressly waive all defenses
to jurisdiction.” *587


Citing these forum selection provisions, Net2Phone filed a motion to stay or dismiss the action.
(Code Civ. Proc., § 410.30, subd. (a).) 2  Consumer Cause opposed the motion, arguing it should
not be bound by the forum selection clause in the contract because it was neither a party to the
contract nor “closely related” to those who were. Consumer Cause further argued that its UCL
claim was exempt from the forum selection clause because Net2Phone had failed to demonstrate
that New Jersey was a suitable alternative forum for the action; unlike the UCL, which permits a
plaintiff who himself has not suffered any injury to bring an action on behalf of the general public,
New Jersey's Consumer Fraud Act (N.J. Stat. Ann. § 56:8-1 to 56:8-20) permits only an injured
party or the Attorney General to file such an action.


2 Code of Civil Procedure section 410.30, subdivision (a), provides: “When a court upon
motion of a party or its own motion finds that in the interest of substantial justice an action
should be heard in a forum outside this state, the court shall stay or dismiss the action in
whole or in part on any conditions that may be just.”
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Respondent court found that Consumer Cause was not bound by the forum selection clause in
Net2Phone's user agreement because Consumer Cause was acting as a private attorney general,
and “had the real Attorney General brought this action, I would doubt if this court would be sending
him to New Jersey to try the matter.” The court ruled that Consumer Cause could pursue this action
in California, but the action would be governed by New Jersey law.


(1) We agree with respondent court that an unfair competition action brought by a public
prosecutor would not be subject to the forum selection clause. This is because of the fundamentally
different nature of an action brought by a prosecutor and privately pursued representative actions.
(See Payne v. National Collection Systems, Inc. (2001) 91 Cal.App.4th 1037, 1045-1047 [111
Cal.Rptr.2d 260].) Although the label “private attorney general” is often used (or misused) to
describe a private plaintiff in a UCL action, respondent court construed the term too literally.
The filing of a UCL action by a private plaintiff does not confer on that plaintiff the stature of
a prosecuting officer, and the fact that the plaintiff may be acting as a so-called private attorney
general is irrelevant for purposes of the issue presented here. The relevant inquiry in determining
whether a plaintiff, not a party to a contract, is bound by the contract's forum selection clause
is whether (1) the third party is “closely related to the contractual relationship,” and (2) the
contractual forum state (in this case, New Jersey) provides a “suitable alternative forum” for the
lawsuit. Both requirements are met here.


Discussion
(2) Both the United States Supreme Court and the California Supreme Court have recognized
that “[f]orum selection clauses play an important role *588  in both national and interstate
commerce.” (Lu v. Dryclean-U.S.A. of California, Inc. (1992) 11 Cal.App.4th 1490, 1493 [14
Cal.Rptr.2d 906], citing The Bremen v. Zapata Off-Shore Co. (1972) 407 U.S. 1, 10, 15 [92 S.Ct.
1907, 1913, 1916, 32 L.Ed.2d 513]; Smith, Valentino & Smith, Inc. v. Superior Court (1976)
17 Cal.3d 491, 496 [131 Cal.Rptr.2d 374, 551 P.2d 1206].) Such clauses provide a degree of
certainty, both for businesses and their customers, that contractual disputes will be resolved in a
particular forum. (Carnival Cruise Lines, Inc. v. Shute (1991) 499 U.S. 585, 593-594 [111 S.Ct.
1522, 1527, 113 L.Ed.2d 622].) California courts routinely enforce forum selection clauses even
where the chosen forum is far from the plaintiff's residence. (See, e.g., Intershop Communications
AG v. Superior Court (2002) 104 Cal.App.4th 191, 196-202 [127 Cal.Rptr.2d 847] [Hamburg,
Germany, forum]; CQL Original Products, Inc. v. National Hockey League Players' Assn. (1995)
39 Cal.App.4th 1347, 1355-1356 [46 Cal.Rptr.2d 412] [Ontario, Canada, forum].)


When a forum selection clause appears in “a contract entered into freely and voluntarily by parties
who have negotiated at arm's length, ... forum selection clauses are valid and may be given effect,
in the court's discretion and in the absence of a showing that enforcement of such a clause would be
unreasonable.” (Smith, Valentino & Smith, Inc. v. Superior Court, supra, 17 Cal.3d 491, 495-496.)
This rule “accords with ancient concepts of freedom of contract and reflects an appreciation of the
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expanding horizons of American contractors who seek business in all parts of the world.” (The
Bremen v. Zapata Off-Shore Co., supra, 407 U.S. 1, 11 [92 S.Ct. 1907, 1914].)


(3) A forum selection clause may also be enforced against a plaintiff who is not a party to the
contract in question if the plaintiff is “closely related to the contractual relationship.” The plaintiff
challenging the forum selection clause has the burden of showing, in response to a defendant's
motion to stay or dismiss, that enforcement of the clause would be unreasonable under the
circumstances. (Lu v. Dryclean-U.S.A. of California, Inc., supra, 11 Cal.App.4th at p. 1493.)


Consumer Cause is “closely related” to the contract between Net2Phone and its customers.
(4) As a threshold matter, we find that the forum selection clause would be enforceable had
Net2Phone's customers filed this action themselves. We perceive no unfairness in Net2Phone's
requirement that certain contractual terms must be accessed via hyperlink, a common practice in
Internet business. The fact that the forum selection clause may have been a “take it or leave it”
proposition, and not vigorously “bargained for” as Consumer Cause *589  contends, does not
make the clause unenforceable. (Carnival Cruise Lines, Inc. v. Shute, supra, 499 U.S. at pp. 593,
601 [111 S.Ct. at pp. 1527, 1531].)


(5) Although Consumer Cause is not itself a party to the contract, it has sued in a representative
capacity challenging certain contractual terms. By so doing, Consumer Cause purports to assert
the rights of those who are parties to the contract. If it prevails, Consumer Cause will succeed in
altering the terms of the contract, and reap the fruits of victory including attorney's fees. Consumer
Cause is “closely related” to the contractual relationship because it stands in the shoes of those
whom it purports to represent. Its argument to the contrary is inconsistent with its position as a
representative plaintiff. Were we to hold otherwise, a plaintiff could avoid a valid forum selection
clause simply by having a representative nonparty file the action. (See Lu v. Dryclean-U.S.A. of
California, Inc., supra, 11 Cal.App.4th at p. 1494.)


In Lu, a franchisor's corporate parent was found to be “closely related” to the contractual
relationship between the franchisor and its franchisee, because the franchisor was alleged to have
participated in the fraudulent misrepresentations that induced the plaintiff to enter into the franchise
agreement. Consumer Cause correctly points out that the case is factually distinguishable on that
basis. However, the plaintiff in Lu also alleged that the parent was the “alter ego” of the franchisor
that signed the franchise agreement; in other words, for purposes of the lawsuit, the two were
one and the same. The position of Consumer Cause, the representative plaintiff, is similar in that
respect.


Bancomer, S. A. v. Superior Court (1996) 44 Cal.App.4th 1450 [52 Cal.Rptr.2d 435], cited by
Consumer Cause in its return to the petition, is distinguishable. That case involved a bank that
had no relationship to the contractual dispute other than being thrust into a position as trustee, and
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which was attempting to enforce, not defeat, a forum selection clause. Unlike Consumer Cause,
the bank in that case had nothing to gain from resolution of the contractual dispute.


America Online, Inc. v. Superior Court (2001) 90 Cal.App.4th 1 [108 Cal.Rptr.2d 699], cited by
Consumer Cause, is also factually distinguishable. In that case, a class action filed pursuant to the
California Consumers Legal Remedies Act (CRLA) (Civ. Code, § 1750 et seq.), the court held a
forum selection clause invalid because the CRLA contains a provision that voids any purported
waiver of rights as being contrary to California public policy. The UCL, under which Consumer
Cause brought this action, contains no such limitation. *590


New Jersey is a suitable alternate forum.
The New Jersey Consumer Fraud Act (CFA) (N.J. Stat. Ann. § 56:8-1 to 56:8-20), is similar in
many ways to the UCL. However, it differs from the UCL in one crucial respect: an action under the
CFA must be filed by either the Attorney General or “[a]ny person who suffers any ascertainable
loss of moneys or property....” Because Consumer Cause has itself suffered no ascertainable loss
from Net2Phone's alleged unlawful business practices, it argues that enforcement of the forum
selection clause would be unreasonable because it would not have standing to bring this action
in New Jersey.


Although the New Jersey Legislature has not seen fit to confer on private parties who are not
injured the right to bring a representative action on behalf of those who are, this does not necessarily
mean that New Jersey does not provide the means to protect injured consumers. Any customer of
Net2Phone who claims to have been injured by Net2Phone's billing practices may bring an action
in New Jersey, or may prevail on the Attorney General of New Jersey to do so. Significantly,
Consumer Cause does not claim Net2Phone's customers would not be adequately protected were
they required to pursue their claims in New Jersey. Instead, Consumer Cause has focused only in
its own lack of standing. While it is true that Consumer Cause stands to lose the opportunity to
recover attorney's fees should it prevail in a California UCL action, our paramount consideration
is the protection of consumers, not the enrichment of attorneys.


Disposition
The petition for writ of mandate is granted. A peremptory writ shall issue directing respondent
court to vacate its order of October 1, 2002, denying the motion of defendant Net2Phone to stay
or dismiss the action, and enter a new and different order granting the motion to stay. Costs are
awarded to Net2Phone.


Turner, P. J., concurred.
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MOSK, J.
I respectfully dissent.


A trial court's decision to enforce or not enforce a forum selection clause is reviewed for an abuse of
discretion. (Bancomer, S. A. v. Superior Court (1996) 44 Cal.App.4th 1450, 1457 [52 Cal.Rptr.2d
435]; but see Cal-State Business Products & Services, Inc. v. Ricoh (1993) 12 Cal.App.4th 1666,
1680-1681 [16 Cal.Rptr.2d 417] [substantial-evidence test].) For the following reasons, I do not
believe the trial court abused its discretion in refusing to enforce the forum selection clauses in
this case. *591


The New Jersey forum selection clause in the contracts between defendant Net2Phone, Inc.
(Net2Phone), and various consumers is not applicable or enforceable as to claims brought by
plaintiff Consumer Cause, Inc. (Consumer Cause), under California's unfair competition law (Bus.
& Prof. Code, § 17200 et seq.) (UCL). 1  The enforcement of such forum selection clauses to divest
California of private attorney general cases under the UCL is contrary to California public policy. If
such clauses are enforceable, private attorney general actions under California regulatory statutes
could be frustrated. In addition, the plaintiff is not a party to any contract with Net2Phone; the
claims are statutory, not contractual; and New Jersey is not a suitable alternative forum available
to plaintiff.


1 Undesignated statutory references shall be to the Business and Professions Code.


Public policy precludes enforcement of forum selection clauses under these circumstances.


“California courts will refuse to defer to the selected forum if to do so would substantially diminish
the rights of California residents in a way that violates our state's public policy.” (America Online,
Inc. v. Superior Court (2001) 90 Cal.App.4th 1, 12 [108 Cal.Rptr.2d 699].) Enforcement of the
forum selection clause here would substantially diminish the rights of California residents in
contravention of public policy.


The UCL prohibits “any unlawful, unfair or fraudulent business act or practice and unfair,
deceptive, untrue or misleading advertising and any act prohibited by Chapter 1 (commencing
with Section 17500) of Part 3 of Division 7 of the Business and Professions Code.” (§ 17200). The
coverage of the UCL is “ 'sweeping, embracing ” 'anything that can properly be called a business
practice and that at the same time is forbidden by law.' “ ' [Citations.]” (Cel-Tech Communications,
Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180 [83 Cal.Rptr.2d 548, 973
P.2d 527].) A person (defined to include a corporation (§ 17201)) who undertakes such conduct
may be enjoined from engaging in the unfair business practice and ordered to pay restitution. (§
17203.)
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The “primary purpose” of the UCL “is to preserve fair business competition by extending
protections traditionally available to business competitors to the consuming public.” (Rothschild
v. Tyco Internat. (US), Inc. (2000) 83 Cal.App.4th 488, 493 [99 Cal.Rptr.2d 721].) The UCL
reflects “ '[T]he tendency of the law, both legislative and common ... in the direction of enforcing
increasingly higher standards of fairness or commercial morality in trade.' ” (People ex rel. Mosk v.
National Research Co. of Cal. (1962) 201 Cal.App.2d 765, 770 [20 Cal.Rptr. 516].) Accordingly,
the UCL constitutes *592  an important public policy of the State of California, notwithstanding
recent allegations of abuses in its use. (See Stern, Unfair Business Practices and False Advertising:
Bus. & Prof. Code § 17200 (5th ed. 2000) p. 5 [referring to the UCL as “a sprawling oak” of
consumer protection law].) That public prosecutors in California must by California law be notified
of UCL appellate proceedings in California so that they may participate (§ 17209) is a further
indication that the UCL reflects an important public policy of California.


In order to implement the important public policies of the UCL, the Legislature provided that
multiple parties had standing to sue to enforce the act. Thus, rather than limiting enforcement of
the UCL to aggrieved parties, the Legislature specified that actions for relief under the UCL may
be brought by state or local prosecutors “in the name of the People of the State of California”
“or by any person acting for the interests of itself, its members or the general public.” (§ 17204,
italics added.) Accordingly, the UCL allows anyone to act as, in effect, a private attorney general
to protect the public against certain commercial wrongs and deceptions. The UCL reflects the
Legislature's conclusion that individual claims or class actions in California courts or actions
by California public officials are not adequate to protect California consumers. To allow private
parties to restrict the availability of relief under the UCL to that offered by the courts or public
officials of another state conflicts with the broad means of enforcement of the UCL established
by the California Legislature.


That restriction is precisely the effect of the majority's opinion enforcing the forum selection
clauses and sending this action to New Jersey. New Jersey's Consumer Fraud Act (N.J. Stat.
Ann. § 56:8-1 to 56:8-20), does not allow private attorney general actions such as that brought
by Consumer Cause here. The majority's opinion eviscerates the UCL by ordering the dispute
to a jurisdiction that does not permit private attorneys general to prosecute a statutory unfair
competition action.


Contrary to the majority's assertion, this is not an issue of the “enrichment of attorneys.” (Maj.
opn., ante, at p. 590.) It is an issue of preserving the statutory scheme enacted by the Legislature
and of maintaining a means of enforcing the UCL's important public policies. As this court recently
observed, “ '[R]epresentative UCL actions make it economically feasible to sue when individual
claims are too small to justify the expense of litigation, and thereby encourage attorneys to
undertake private enforcement actions.' ” (Rosenbluth Internat., Inc. v. Superior Court (2002) 101
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Cal.App.4th 1073, 1077 [124 Cal.Rptr.2d 844].) “Where the subject of the action is an unlawful
business practice or false advertising that harms individual consumers, the *593  consumer/
victims, powerless individually, may welcome the opportunity to have their rights vindicated in a
representative action under the UCL.” (Id. at pp. 1077-1078.)


The enforcement of forum selection clauses under the circumstances of this case will allow parties
to conduct business in California but provide themselves with immunity from one important and
widely used procedure to deter certain proscribed conduct—that procedure being the enforcement
of rights by private attorneys general. (See, e.g., §§ 17200, 17204, 17500 & 17535; Code Civ.
Proc., § 1021.5; Angelheart v. City of Burbank (1991) 232 Cal.App.3d 460 [285 Cal.Rptr. 463]
[private attorney general principle applies to constitutional rights, statutory rights and important
public policies].)


In Hall v. Superior Court (1983) 150 Cal.App.3d 411 [197 Cal.Rptr. 757] (Hall), the court held
that a forum selection clause could not be enforced so as to result in an evasion of the protections
of California's Corporate Securities Law (Corp. Code, § 25000 et seq.). In America Online, Inc. v.
Superior Court, supra, 90 Cal.App.4th 1 (America Online), the court held that a forum selection
clause could not be enforced in connection with an action under California's Consumers Legal
Remedies Act (Civ. Code, § 1750 et seq.). As stated in America Online, “In this respect injunctive
relief afforded by the CRLA is unique, as its purpose is not simply to correct future private
injury but to remedy a public wrong. As explained by our Supreme Court in Broughton [v. Cigna
Healthplans of California (1999)] 21 Cal.4th [1066,] 1080 [90 Cal.Rptr. 2d 334, 988 P.2d 67]:
'Whatever the individual motive of the party requesting injunctive relief, the benefits of granting
injunctive relief by and large do not accrue to that party, but to the general public in danger of
being victimized by the same deceptive practices as the plaintiff suffered.... In other words, the
plaintiff in a CLRA damages action is playing the role of a bona fide private attorney general.
[Citation.]' (Fn. omitted.)” (America Online, at p. 16.) 2


2 The court also noted that the plaintiff's “complaint also includes a cause of action under
California's unfair competition law (Bus. & Prof. Code, § 17200 et seq.) which shares some
remedial similarities with CLRA, including a private right to sue as a class action [citation],
recovery of restitution and injunctive relief [citations], plus enhanced remedies for senior or
disabled persons (Bus. & Prof. Code, § 17206.1).” (America Online, supra, 90 Cal.App.4th
at p. 15, fn. 10.)


The same principle applies here. It is true that in both Hall, supra, 150 Cal.App.3d 411, and
America Online, supra, 90 Cal.App.4th 1, there were express antiwaiver provisions in the statutes
in question. But it appears that the protections of a statute such as the UCL generally may not be
waived by contract because the public interest is involved. (Civ. Code, § 1668; see also *594
Tunkl v. Regents of University of California (1963) 60 Cal.2d 92, 94-98 [32 Cal.Rptr. 33, 383 P.2d
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441, 6 A.L.R.3d 693]; Henrioulle v. Marin Ventures, Inc. (1978) 20 Cal.3d 512, 517 [143 Cal.Rptr.
247, 573 P.2d 465].)


Moreover, the court in Hall, supra, 150 Cal.App.3d at page 418, said that even in the absence of
an antiwaiver provision, the trial court may have discretion to enforce or not enforce the forum
selection clause and that “California's policy to protect securities investors, without more, would
probably justify denial of enforcement of the choice of forum provision ....” Under that rationale,
in the instant case, the trial court's discretion not to enforce the forum selection clause should be
upheld. 3


3 In Furda v. Superior Court (1984) 161 Cal.App.3d 418, 427, footnote 5 [207 Cal.Rptr.
646], the court suggested that policies underlying statutes such as the UCL did not preclude
enforcement of choice-of-forum clauses when the chosen state had a forum with “a strong
interest in this transaction” and the parties had a “substantial number of contacts” with that
forum. That case involved breach of contract and fraud claims and was not brought under
the UCL.


That another regulatory statute may have a specific provision preventing enforcement of a forum
selection clause (see, e.g., the California Franchise Relations Act (§ 20040.5); Jones v. GNC
Franchising, Inc. (9th Cir. 2000) 211 F.3d 495; but see Bradley v. Harris Research, Inc. (9th
Cir. 2001) 275 F.3d 884 [§ 20040.5 preempted by the Federal Arbitration Act as to arbitrations])
does not suggest that absent such a provision, a court is precluded from enforcing a forum
selection clause when such enforcement would contravene public policy reflected in a statute. It
is established that forum selection clauses that violate public policy are not enforced, and statutes
are a principal reflection of public policy.


The majority acknowledge that persons cannot bring representative actions under the New Jersey
statute that is comparable to the UCL, but point to the fact that under that New Jersey statute,
actions may be brought in New Jersey by public prosecutors on behalf of the customers and
other members of the public. (Maj. opn., ante, at p. 590.) In California, however, any person
can act as a “private attorney general” in bringing a UCL action. (See Mortera v. North America
Mortgage Co. (N.D.Cal. 2001) 172 F.Supp.2d 1240, 1242-1243.) As the Supreme Court said in
Stop Youth Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 561 [71 Cal.Rptr.2d 731,
950 P.2d 1086], in pointing out that both public prosecutors and persons may enforce the UCL,
“That the Legislature in section 17204 used the disjunctive when listing the entities empowered
to bring UCL '[a]ctions for ... relief' *595  plainly suggests it meant to designate such entities in
the alternative.” 4  The continued existence of one avenue of relief does not make acceptable the
extinction of others provided by the UCL statutory scheme.
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4 Payne v. National Collections Systems, Inc. (2001) 91 Cal.App.4th 1037, 1045-1047 [111
Cal.Rptr.2d 260] does not suggest what the majority call a “fundamentally different nature of
an action brought by a prosecutor and privately pursued representative actions” (maj. opn.,
ante, at p. 587) because that case distinguished actions brought by a prosecutor and private
class actions.


The forum selection clause is not applicable here.


Net2Phone's standard form agreement with its customers includes the following provision:
“GOVERNING LAW; JURISDICTION These Terms of Use shall be governed and construed
in accordance with the laws of the State of New Jersey. You agree that in any legal action or
proceeding between you and Net2Phone for any purpose concerning this Agreement, you agree to
submit to exclusive jurisdiction [sic] the state and federal courts of New Jersey and you expressly
waive all defenses to jurisdiction. Any cause of action or claim you may have with respect to the
Site, Services or Materials must be commenced within one (1) year after the claim or cause of
action arises or such claim or cause of action is barred. Net2Phone's failure to insist upon or enforce
strict performance of any provision of these Terms of Use shall not be construed as a waiver of
any provision or right. Neither the course of conduct between the parties nor trade practice shall
act to modify any provision of these Terms of Use. Net2Phone may assign its rights and duties
under these Terms of Use to any party at any time without notice to you.”


Plaintiff's consumer complaint contains allegations of false advertising and violations of section
17200. Consumer Cause contends that Net2Phone's failure to disclose in its advertising and
promotional materials its practice of “rounding up” the time elapsed for internet telephone calls
to the nearest minute renders its promotional materials and advertising “false, misleading and
fraudulent in violation of Title 15 U.S.C. section 45(a)(1) (unfair methods of competition and
unfair or deceptive acts or practices affecting commerce) therefore of Business and Professions
Code section 17200.” Consumer Cause also alleges that Net2Phone's practice of charging
consumers for “ringing time”—the time elapsing once a call is placed and prior to connection
with the recipient of the call—without disclosing the billing system in its promotional materials,
usage instructions, or Web site constitutes false advertising and an unfair business practice. Finally,
Consumer Cause alleges that Net2Phone's practice of refusing to connect calls made on its prepaid
calling cards when the balance on the cards is less than $1—also *596  undisclosed in Net2Phone's
promotional materials—constitutes an unfair business practice and false advertising.


The claims are brought by Consumer Cause, which has no contractual relationship with
Net2Phone. Consumer Cause alleged it filed the action on behalf of California residents “billed
by Net2Phone for such services during the four years preceding the filing of the action.” Whether
all of such residents had contracts with forum selection clauses is not clear. 5  Consumer Cause did
not need to represent only Net2Phone customers in order to bring an action under the UCL. The
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action may be brought “by any person acting for the interests of ... the general public.” (§ 17204.)
As the plaintiff seeks to enjoin certain alleged unfair and deceptive practices, including advertising
and nondisclosure activities, 6  plaintiff is, in effect, acting on behalf of the general public, rather
than only for any group of Net2Phone customers. 7


5 Net2Phone stated that the provision has been in its contracts since before January 1998, but
customers billed during the last four years may have had contracts from an earlier period.


6 A violation of the false advertising law (§ 17500) constitutes a violation of the UCL.
(Freeman v. Time, Inc. (9th Cir. 1995) 68 F.3d 285, 288-289.)


7 The forum selection clause contains a one-year limitations period, while the UCL provides
for a four-year statute of limitations (§ 17208). (See Moreno v. Sanchez (2003) 106
Cal.App.4th 1415, 1430 [131 Cal.Rptr.2d 684] [contractual limits on statutes of limitations
must be reasonable and generally involve “straightforward commercial contracts plus the
unambiguous breaches or accrual of rights under those contracts”].)


The forum selection clause is not applicable here because Consumer Cause is not a party to any
contract containing a forum selection clause and neither are members of the California public who
would be the purported beneficiaries of the action. Generally, a nonsignatory to an agreement is
not bound by a forum selection clause in the agreement. (Berclain America Latina v. Baan Co.
(1999) 74 Cal.App.4th 401, 405 [87 Cal.Rptr.2d 745].) The exception to this rule is when the party
sought to be bound by the forum selection clause is closely related to a signatory to the agreement.
In Lu v. Dryclean-U.S.A. of California, Inc. (1992) 11 Cal.App.4th 1490 [14 Cal.Rptr.2d 906], the
court held that a forum selection clause could be enforced against codefendants who had not signed
the agreements containing the forum selection clause but who were alleged to have participated
in the alleged franchise law violations and to be the “alter ego” of the party that did sign the
agreement. Because of this close relationship, to not enforce the forum selection clause under the
circumstances “would be to permit a plaintiff to sidestep a valid forum selection clause simply by
naming a closely related party who did not sign the clause as a defendant.” (Id. at p. 1494.)


No such sidestepping is taking place here to justify departing from the general rule that parties are
not bound by the provisions of contracts to *597  which they are not parties. Although Consumer
Cause purports to act on behalf of consumers, many of whom are parties to contracts containing
the forum selection clause, it is not a party to such contracts. Moreover, Consumer Cause raises
noncontractual claims, and it acts on behalf of the general public.


New Jersey is not a suitable alternative forum.
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The California Supreme Court has stated that an action may not be dismissed for an alternative
forum “ 'unless a suitable alternative forum is available to the plaintiff [citations].' ” (Stangvik
v. Shiley Inc. (1991) 54 Cal.3d 744, 752 [1 Cal.Rptr.2d 556, 819 P.2d 14].) New Jersey is not a
suitable alternative forum for this action, an unfair business practices lawsuit brought by Consumer
Cause on behalf of California consumers. As conceded by the majority, this lawsuit could not be
brought in New Jersey, for New Jersey's Consumer Fraud Act, New Jersey Statutes Annotated
section 56:8-1 to 56:8-20, does not confer upon private parties who are not personally injured the
ability to bring a representative action on behalf of others. As discussed above, this ability is an
important component of the rights of the members of the public in California. Because Common
Cause cannot bring this suit as a private attorney general in New Jersey, the trial court correctly
ruled that New Jersey is not a suitable alternative forum and declined to enforce the forum selection
clause.


Conclusion


For each of the reasons I have given, I would have affirmed the ruling of the trial court denying
the motion to dismiss.


The petition of real party in interest for review by the Supreme Court was denied August 27, 2003.
Werdegar, J., did not participate therein. Kennard, J., and Moreno, J., were of the opinion that the
petition should be granted. *598


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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10 Cal.App.4th 1815, 13 Cal.Rptr.2d 775


NORTH STAR REINSURANCE CORPORATION et al., Petitioners,
v.


THE SUPERIOR COURT OF SAN DIEGO COUNTY, Respondent;
SUNDANCE FINANCIAL, INC., et al., Real Parties in Interest.


No. D016819.
Court of Appeal, Fourth District, Division 1, California.


Nov 20, 1992.


SUMMARY


Various entities were sued in a construction defects case, and their attorney tendered the defense
of the action to their primary insurer. However, the attorney did not tender the defense to the
excess insurers, since the attorney did not think the primary insurance would be exhausted. After
realizing that his clients' liability could exceed the primary insurance, the attorney notified the
excess insurers of the action. The excess insurers responded with a letter that accepted receipt of
the action under a full reservation of rights. The letter also noted various exclusions in the excess
insurance policy that might be relied on by the excess insurers as grounds for denying or limiting
coverage. About 15 months later, the attorney notified the excess insurers that the excess insurance
policy did not follow form with the underlying policy, in that the excess policy excluded coverage
for work performed on behalf of the insureds, while the primary policy only excluded coverage
for work performed by the insureds. More than two years later, the insureds filed an action for
reformation of the excess insurance policy and for declaratory relief against the excess insurers,
who moved for summary judgment, contending that the insureds' action was barred by the three-
year statute of limitations ( Code Civ. Proc., § 338). Although the trial court determined that the
statute of limitations began running when the insureds received the excess insurers' letter refusing
the tender of the defense, the court denied the motion for summary judgment. The trial court
concluded that the limitations period had been tolled until the construction defects case against
the insureds had been resolved. (Superior Court of San Diego County, No. 632196, Michael I.
Greer, Judge.)


The Court of Appeal granted the excess insurers' petition for a writ of mandate, and directed the
trial court to vacate its order denying the motion for summary judgment and to enter an order
granting the motion. The court held that it was appropriate to entertain the petition for a writ of
mandate, since resolution of the statute of limitations issue in favor of the excess insurers would
eliminate the need for a trial of the action. The court also *1816  held that the trial court properly
determined that the insureds' cause of action for reformation accrued within the meaning of Code
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Civ. Proc., § 338, when their attorney received the letter from the excess insurers. However, the
court held that there was no basis for tolling the statute of limitations for the period in which
the insureds were defendants in the construction defects case, since the insureds' cause of action
was for reformation, not for failure to defend. (Opinion by Todd, J., with Work, Acting P. J., and
Huffman, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Mandamus and Prohibition § 9--Mandamus--Conditions Affecting Issuance--Effectiveness and
Necessity--Resolution of Action.
In an action by insureds seeking reformation of an insurance policy, and a declaration of rights
consistent with that reformation, it was appropriate for the reviewing court to entertain the
insurance companies' petition for a writ of mandate following the trial court's denial of the insurers'
motion for summary judgment. The insurers contended that the reformation cause of action was
barred by the statute of limitations, and resolution of the issue would also resolve the insureds'
cause of action for declaratory relief. In addition, resolution of the statute of limitations issue in
favor of the insurers would eliminate the need for a trial of the action.


(2)
Limitation of Actions § 17--Period of Limitations--Declaratory Relief.
The statute of limitations governing a request for declaratory relief is the one applicable to an
ordinary legal or equitable action based on the same claim.


(3a, 3b)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Action for
Reformation--Accrual--Insureds' Knowledge of Mistake in Policy.
In an action by insureds seeking reformation of an excess insurance policy, which allegedly failed
to follow form with an underlying primary policy due to a mutual or unilateral mistake, the
insureds' cause of action accrued within the meaning of the statute of limitations ( Code Civ.
Proc., § 338) when their attorney received a letter from the excess insurers setting forth the policy
exclusion that plaintiffs alleged was included by mistake, and informing plaintiffs that there was no
coverage due to the exclusion. Plaintiffs' claims that they had insufficient knowledge of the alleged
*1817  mistake or that there was a question of fact concerning their knowledge were rejected as
a matter of law, since the exclusion was called to plaintiffs' attention clearly and plainly. Thus, the
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excess insurers were entitled to summary judgment, since the action for reformation was barred
by passage of the limitations period.


(4)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Action for
Reformation--Tolling.
In an action by insureds seeking reformation of an excess insurance policy, which allegedly failed
to follow form with an underlying primary policy due to a mutual or unilateral mistake, there was
no basis for tolling the statute of limitations for the period in which the insureds were defendants
in a third party action for which the primary policy provided a defense. The insureds' cause of
action was for reformation, not for failure to defend. Inasmuch as there was no tolling, and the
insureds did not seek reformation until after the expiration of the limitations period, the insurers'
motion for summary judgment should have been granted. The fact that a successful reformation
might result in a determination, applicable sometime in the future, that there was excess coverage
in the same case, did not compel a different conclusion.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 63; 1 Witkin, Summary of Cal. Law (9th
ed. 1987) Contracts, § 388.]


(5)
Insurance Contracts and Coverage § 126--Actions--Appeal--Theory of Case.
In an action by insureds seeking reformation of an excess insurance policy, which allegedly failed
to follow form with an underlying primary policy due to a mutual or unilateral mistake, plaintiffs
could not, on review, rely on a new theory that was raised for the first time at oral argument.
Although plaintiffs argued that declaratory relief was available separate and apart from their cause
of action for reformation, the allegations of the declaratory relief cause of action were no more
than an alternative manner of pleading reformation. Plaintiffs' bare claim that the declaratory relief
cause of action was different from reformation did not raise a new theory, and it was too late to
rely on a new theory at oral argument.


COUNSEL
Quisenberry & Barbanel, Alan H. Barbanel, Stephen D. Treuer and Gregory K. Berry for
Petitioners.
No appearance for Respondent. *1818
Gray, Cary, Ames & Frye, Jeffrey M. Shohet and Robert C. Longstreth for Real Parties in Interest.


TODD, J.
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Is the three-year statute of limitations applicable to an action for reformation based on mistake (
Code Civ. Proc., 1  § 338, subd. (d)) tolled with respect to an excess insurance or “umbrella” policy
as in the tolling that applies during the time the underlying primary insurance carrier performs
its duty to defend under a reservation of rights? Under the circumstances of this case, where
the defense was not tendered to the excess carrier with the result that its duty to defend had not
commenced, and where the insured was notified in writing of the coverage problem due to an
exclusion contained in the excess insurance contract, we hold there is no tolling of the limitations
period as to the excess carrier during the prosecution of the underlying action in which there would
have been tolling as to the underlying insurer if it had been defending under a reservation of
rights. (See, e.g., Lambert v. Commonwealth Land Title Ins. Co. (1991) 53 Cal.3d 1072, 1077 [282
Cal.Rptr. 445, 811 P.2d 737].)


1 All statutory references are to the Code of Civil Procedure unless otherwise specified.


Accordingly, we grant the petition for a writ of mandate brought by the excess insurer to require
the superior court to grant a summary judgment in its favor on the ground the insured's action
for reformation of the excess insurance contract and for declaratory relief is time-barred by the
three-year limitations period of section 338, subdivision (d). There are no issues of material fact
concerning the matter.


Facts
In March of 1985, the insured, Pacific Scene, 2  was served with summons and complaint in a
condominium construction defects case against it entitled “Charter Point Homeowners Association
v. Treetops Unlimited, et al.” Through its attorney, Jerold H. Goldberg, Pacific Scene tendered
the defense of the Charter Point action to the insurance company which was its primary insurer
until January 1, 1985, Fireman's Fund Insurance Company, which provided a defense without
reservation of rights; and to the company which was its primary insurer after that date, California
Union Insurance Company. *1819


2 Plaintiffs in the present lawsuit, Great American Development Company and Sundance
Financial, Inc., are the successor names for Pacific Scene and Financial Scene, respectively.
Treetops Unlimited is a joint venture between Pacific Scene, Inc., and Financial Scene,
Incorporated. For convenience, we refer to these entities as the insured or Pacific Scene.


Goldberg did not tender the defense of the Charter Point action to Pacific Scene's excess
insurer, North Star Reinsurance Corporation and General Star Indemnity Company (North Star).
According to Goldberg, it was not his practice to tender the defense to carriers providing excess
insurance unless the underlying insurance was or likely would be exhausted since an excess
carrier's obligation to defend does not generally arise until the exhaustion of the underlying
coverage. However, in November 1986, an arbitrator assessed the nature and cost of repair of the



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS338&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=53CALIF3D1072&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_233_1077&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1077 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991116650&pubNum=661&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991116650&pubNum=661&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS338&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





North Star Reinsurance Corp. v. Superior Court, 10 Cal.App.4th 1815 (1992)
13 Cal.Rptr.2d 775


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 5


alleged defects at approximately $13 million. This figure far exceeded Goldberg's earlier belief
as to the probable range of exposure for the alleged defects and raised the potential of exhaustion
of the underlying coverage.


As a result of the developing information about the extent of Pacific Scene's exposure, on
November 12, 1986, Goldberg notified North Star by letter of the Charter Point action and of the
possibility that Pacific Scene's liability could exceed the primary coverage. In December 1986 and
again in February 1987 Goldberg wrote additional letters to North Star confirming the likelihood
of exhaustion of the underlying insurance and citing liability settlement figures in the range of
$11.8 to $11.6 million.


On March 20, 1987, Alfred T. Childers, claims examiner for General Star Management Company,
which acted as the agent for North Star on these matters, telephoned Goldberg and indicated
he would be sending a letter reserving rights of the excess carrier. Childers mentioned a “work
product” exclusion to which Goldberg responded that such an exclusion would not apply because
all of the work was performed by subcontractors. Goldberg told Childers of the underlying
coverage without reservation of rights and declared his belief that any issue of coverage under the
North Star policy “now appeared to be moot.” This telephone call was the first communication
received from North Star. A March 27, 1987, letter from Goldberg to Childers confirmed the
conversation and requested Childers to advise him “to the extent you desire to issue a reservation
of rights ....”


On March 31, 1987, Goldberg received Childers's response, by letter dated March 24, that North
Star “accepts receipt of this action under a full reservation of rights.” The March 24 letter proceeded
to lay out various policy provisions forming the basis of the reservation of rights. Among those
provisions was an exclusion quoted in the letter as reading:


“[T]his policy shall not apply:


“(B) to property damage to (1) the insured's products arising out of such products or any part of
such products or (2) work performed by or on behalf *1820  of the insured arising out of the work
or any portion thereof or out of materials, parts of [sic] equipment furnished in connection there
with[;]”


The March 24, 1987, letter also quoted an identical exclusion in paragraph (3) of the contractor's
endorsement contained in the excess policy. After identifying the various exclusions the letter
stated, “There may be no coverage for any property damage which is subject to the above
exclusions contained in our umbrella policy.” The letter asserted certain additional grounds for
denying or limiting coverage, none of which is pertinent to this case.
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Goldberg read the March 24 letter but claimed that because the issue of coverage “had become
moot,” he did not “perform a detailed analysis of Mr. Childers' letter or study the subject insurance
policy.” In a letter of April 22, 1987, to his client, Pacific Scene, Goldberg pointed out “that, in the
extensive correspondence from Mr. Childers, a number of specific basis are identified to support
the reservation of rights. Most of these, in our opinion, are not well taken.” Goldberg discussed
other points concerning the excess insurance but expressed the view his discussion “is moot” since
the underlying insurer was defending with no reservation of rights.


About 15 months later, on July 20, 1988, Goldberg wrote to a representative of North Star making
reference to his attempts to contact other representatives of North Star and stating, in part:


“It has come to our attention that, at least based upon the documentation which has been provided
to us, the [excess insurance] policies do not follow form with respect to the underlying insurance ...
particularly with respect to the inclusion of a broad form indemnity endorsement pursuant to
which the insured is not subject to the work product exclusion to the extent of work performed by
subcontractors and not performed directly by the insured.”


A similar statement on the next page of the letter reads:


“According to the documentation which has been provided to us, the policies ... do not follow
form and, instead, include an express work product exclusion which purports to deny coverage
for, among other things, property damage to work performed by or on behalf of the insured. As
indicated above, this clearly was never understood or intended by our clients in connection with
this coverage.” (Original italics.)


On December 27, 1990, over three years and eight months after Childers sent Pacific Scene his
March 24, 1987, letter for North Star, Pacific Scene filed the present action for reformation and
declaratory relief against North *1821  Star. The complaint includes causes of action against
Pacific Scene's insurance broker for negligence and breach of contract for allegedly failing to
secure the proper coverage under the North Star policy. Concerning the action against North Star,
the complaint alleges that Pacific Scene intended the umbrella coverage to “follow form” of the
underlying primary policies, and including the “own work” exclusion and omitting a broad form
property damage endorsement was either a mutual or a unilateral mistake warranting reformation
of the excess insurance policies.


North Star answered the complaint and asserted the bar of the statute of limitations under section
338. North Star moved for summary judgment contending the limitations period began running
when Goldberg received the March 24, 1987, letter setting out the exclusions and claiming a
reservation of rights on behalf of North Star. Pacific Scene opposed the motion arguing that (1) the
cause of action did not accrue until 1988 when Goldberg discovered the absence of coverage, (2)
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even if the cause of action accrued in March 1987, it was tolled until resolution of the underlying
construction defect litigation, and (3) the cause of action did not accrue until Pacific Scene suffered
injury.


The trial court determined that Pacific Scene's cause of action against North Star accrued on March
31, 1987, when Pacific Scene received North Star's letter refusing the tender of the defense. 3


The court relied on the reasoning of cases such as Lambert, supra, 53 Cal.3d 1072, 1077 [261
Cal.Rptr. 72]. Israelsky v. Title Ins. Co. (1989) 212 Cal.App.3d 611, 622-623, and Oil Base, Inc.
v. Continental Cas. Co. (1969) 271 Cal.App.2d 378, 389-390 [76 Cal.Rptr. 594], holding the
limitations period in actions by the insured against the insurer for refusal to defend after the defense
has been tendered is tolled until resolution of the underlying action against the insured. The court
stated in part:


3 The parties agree that the defense of the Charter Point action had not been tendered to North
Star. Pacific Scene had merely notified North Star of the underlying action in November 1986
and North Star reserved its rights to deny coverage under the excess policy in March 1987.


“Equitable considerations dictate that the insured should not be forced to prosecute a cause of
action against an insurer for failure to defend while simultaneously defending an action against a
third party. The insured must be given the option to wait until the duty has expired before being
required to vindicate that duty.”


Accordingly, the court denied North Star's motion for summary judgment on May 8, 1992. North
Star petitioned this court for a writ of mandate on *1822  May 29, 1992. Pacific Scene filed its
opposition to the petition on June 25, 1992. On June 30, 1992, this court issued an order to show
cause and stayed the trial of the matter which was scheduled for July 24, 1992.


Discussion


I
(1a) Initially, we deal with Pacific Scene's assertion a writ of mandate should not issue because
there is an adequate remedy at law by way of appeal and issuance of the writ would not dispose
of the action. ( 2) On the latter point, it is the rule that “the statute of limitations governing a
request for declaratory relief is the one applicable to an ordinary legal or equitable action based
on the same claim.” (Mangini v. Aerojet-General Corp. (1991) 230 Cal.App.3d 1125, 1155 [281
Cal.Rptr. 827].) Thus, Pacific Scene's argument that resolution of the limitations issue concerning
its reformation cause of action will not resolve the declaratory relief count is without merit. ( 1b)
Resolution of the limitations issue in the reformation count will also resolve the same issue in the
declaratory relief count.
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Without citation to the record, Pacific Scene also makes reference to North Star's “counterclaim
for declaratory relief,” and similarly to North Star's “own claims for declaratory relief.” We find
no such claims by North Star in its answer, which contains numerous affirmative defenses, or in
any other document in the record. Thus, we cannot consider these references in connection with
Pacific Scene's argument that resolution of the limitations issue for the reformation count will not
dispose of the case.


Since resolution of the statute of limitations issue in North Star's favor would eliminate the need
for a trial of the action between Pacific Scene and North Star, we deem it appropriate to entertain
this writ petition rather than await an appeal after trial.


II
Now considering the merits of the petition, section 338, subdivision (d), sets forth a three-year
limitations period for an “action for relief on the ground of fraud or mistake.” This statute specifies
“[t]he cause of action in that case is not to be deemed to have accrued until the discovery, by the
aggrieved party, of the facts constituting the fraud or mistake.”


(3a) Here, there cannot be any factual dispute of merit that Pacific Scene discovered “the facts
constituting the ... mistake” when it received, *1823  through Goldberg, the March 24, 1987, letter
from North Star. The letter which Goldberg read directly set forth the excess insurance policy
language showing the presence of the exclusions from coverage which Pacific Scene alleges were
included by mistake and entitle it to reform the insurance contract. Moreover, the letter informed
Pacific Scene that North Star was making “a full reservation of rights,” and it told Pacific Scene
that “[t]here may be no coverage for any property damage which is subject to the above exclusions
contained in our umbrella policy.” Pacific Scene's claims (1) it had insufficient knowledge, and
(2) there is a question of fact concerning its knowledge, are rejected as a matter of law. (See Sun'n
Sand, Inc. v. United California Bank (1978) 21 Cal.3d 671, 701-702 [148 Cal.Rptr. 329, 582 P.2d
920].) The cause of action for reformation based on mistake had accrued within the meaning of
section 338 on receipt of the March 24, 1987, letter.


This conclusion leaves the question of whether any doctrine of tolling is applicable so as to extend
the running of the limitations period. As noted, the trial court and Pacific Scene rely on the tolling
rule applicable to actions between the insured and the insurer in which the equitable tolling is
“based on the insurer's continuing duty to defend until final judgment, and on the fact that '[t]he
Legislature cannot have anticipated the need to provide for equitable tolling during the time of the
continuing duty.' ” (Laird v. Blacker (1992) 2 Cal.4th 606, 620, quoting Lambert, supra, 53 Cal.3d
1072, 1079 [7 Cal.Rptr.2d 550, 828 P.2d 691].)


Here, of course, the duty of the excess insurer to defend had never arisen because Pacific Scene
had never tendered the defense to North Star. (See Lambert, supra, 53 Cal.3d at p. 1077, “The
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duty [to defend] commences upon tender of the defense, and continues until the underlying lawsuit
is concluded. (Oil Base, supra, 271 Cal.App.2d at pp. 389-390.)”.) Thus, the rationale based on
the continuing duty of the insurer to defend and the Legislature's not having anticipated a need
to provide for equitable tolling during the existence of the continuing duty has no application to
this case. Since both the rationale and the facts of those cases have no application or fundamental
similarity to the case at bar where no continuing duty to defend exists, there is no reason to view
them as authority in deciding this case. Accordingly, we do not apply those cases here.


Lambert points out that “[b]ecause the Legislature cannot 'predict all of the circumstances that
come within the purpose of the tolling exceptions,' it is 'appropriate for courts to construe the
statutory tolling scheme and implicit tolling exceptions to effect the ostensible legislative purpose.
[Citation.]' ” (53 Cal.3d at pp. 1078-1079, quoting Lewis v. Superior Court (1985) 175 Cal.App.3d
366, 372 [220 Cal.Rptr. 594].) (4) Engaging in this *1824  process, we find no basis for applying
a tolling rule here. The trial court's rationale, “Equitable considerations dictate that the insured
should not be forced to prosecute a cause of action against an insurer for failure to defend while
simultaneously defending an action against a third party,” is not pertinent to the situation at hand.
The cause of action involved here is for reformation of the excess insurer's contract, not for failure
to defend. This being the nature of the matter, the trial court's rationale would toll the limitations
period for a contract reformation in any case where the party seeking to reform the contract is
being sued in another case. We cannot attribute to the Legislature a purpose to accomplish this
result which would render the three-year limitations period of section 338, subdivision (d), widely
inapplicable.


Perhaps more appropriately, our focus should be on a narrower situation where a reformation of
the excess insurance contract might result in later coverage in the same action upon exhaustion of
the underlying insurance, which coverage clearly would not be present without the reformation.
In this situation, there are no equitable considerations calling for tolling of the limitations period.
The essential case here is that the party presently being sued and defended by one primary insurer
pursuant to the duty of that insurer to defend simply also desires to reform an insurance contract
issued by a different insurer, here the excess insurer, who then is under no duty to defend. There
is a separate contractual relationship involved in the excess insurance matter with no attendant
duty to defend.


The fact that a successful reformation might result in a determination, applicable sometime in
the future, that there is excess coverage in the same case does not compel a different conclusion.
In Laird v. Blacker, supra, 2 Cal.4th 606, 615, 619-620, a successful appeal of the underlying
judgment in the case would have eliminated the legal malpractice action, but the Supreme Court
held there was no equitable tolling of the malpractice cause of action during the pending appeal;
the statute of limitations for legal malpractice actions commences on entry of an adverse judgment
in, or final order of dismissal of, the underlying action.
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Laird chose to uphold “the legislative goal of resolving cases while the evidence is fresh, witnesses
are available, and memories have not failed.” (2 Cal.4th at p. 618.) Though we deal with a three-
year, rather than a one-year, statute of limitations as was involved in Laird, 4  similar policy
considerations behind section 338, subdivision (d), call for rejection of the concept of *1825
equitable tolling in this case. Pacific Scene, perhaps unnecessarily soon, caused the underlying case
and excess policy coverage issues to be brought to North Star's attention. Pacific Scene thereby
set in motion a series of events which resulted in its receiving notice in March 1987 of the need for
reformation. Yet Pacific Scene did not take action toward reformation of the excess policy until
over three years, eight months later.


4 Laird dealt with the provision of section 340.6, subdivision (a), that the statute of limitations
for legal malpractice commences when the client discovers, or should have discovered, the
cause of action. (2 Cal.4th at p. 609.)


Under these circumstances involving no issues of material fact, we determine there was no tolling
of the limitations period for the reformation action and the motion for summary judgment based
on the bar of the limitations period should have been granted.


III
(5) At oral argument Pacific Scene referred to a theory of defense to the motion for summary
judgment having to do with the availability of declaratory relief in the case separate and apart from
its cause of action for reformation and separate and apart from its arguments seeking to defeat
the statute of limitations bar to the reformation action. We have reviewed the record, particularly
including Pacific Scene's complaint, its memorandum of points and authorities in opposition to
the motion for summary judgment and its opposition to the petition for a writ of mandate. Pacific
Scene's cause of action for declaratory relief alleges an actual dispute has arisen and an actual
controversy exists in that, in part, “Plaintiffs further contend that the 'own work' exclusion and
the absence of the Broad Form Property Damage Endorsement may not be relied upon by the
defendants in denying their obligations to defend and indemnify plaintiffs in the Hillsborough
actions, or in reserving their rights thereto” and, on the other hand, North Star contends “the
'own work' exclusion and the absence of the Broad Form Property Damage Endorsement may be
relied upon by the defendants in denying their obligations to defend and indemnify plaintiffs from
construction defect claims, including claims asserted in the Hillsborough actions, or in reserving
their rights thereto.” The remaining two paragraphs of the cause of action for declaratory relief
read:


“26. Plaintiffs seek a judicial determination of the respective rights and responsibilities of the
parties with respect to the written policy agreements, and seek a declaration that the agreement
does not reflect the true intent and agreement of the parties, that each such policy should be
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reformed to delete any 'own work' exclusion appearing therein and to include the Broad Form
Property Damage Endorsement as shown in Exhibit A, and that defendants North Star and
General Star may not rely on the 'own work' exclusion or the absence of the Broad Form Property
Damage Endorsement in denying *1826  their obligations to defend and indemnify plaintiffs in
the Hillsborough actions, or in reserving their rights thereto.


“27. A declaration of the rights and responsibilities of the parties is essential and appropriate so
that the parties may ascertain their respective rights and obligations with respect to the defense of
the Hillsborough and other actions and the payment of any damages, judgment or other awards
which may be recovered against plaintiffs as a result of such claims.” (Italics added.)


Before praying for other forms of relief, Pacific Scene's complaint prays for a reformation of the
policies in question “to reflect the true intent of the parties by deleting from each the 'own work'
exclusion and by inserting in each the endorsement contained in exhibit A.” The prayer of the
complaint also includes a paragraph requesting:


“[A] declaration (a) that Policy No. NSU 23491 and Policy No. NSU 24623, issued to plaintiffs by
defendant North Star, and Policy No. NEU 026421 issued to plaintiffs by defendant General Star
do not reflect the true intent and agreement of the parties; (b) that the 'own work' exclusion is not
properly part of the written policy agreements and should be deleted therefrom; (c) that the Broad
Form Property Damage Endorsement as shown in exhibit A should be contained in the written
policy agreements in order to reflect accurately the intent and agreement of the parties; and (d)
that the 'own work' exclusion and the absence of a Broad Form Property Damage Endorsement
may not be relied upon by the defendants in denying their obligations to defend and indemnify
plaintiffs from claims such as the claims asserted in the Hillsborough actions, or in reserving their
rights thereto; ...” (Italics added.)


Properly read, the allegations of the declaratory relief cause of action amount to no more than
an alternative manner of pleading for reformation. The fact Pacific Scene makes references to
a controversy and declaration about whether North Star may rely on the exclusionary language
in the policies does not change this conclusion. The sum and substance of the allegations of the
declaratory relief cause of action is reformation. If a court were to grant the declaratory relief
prayed for, the legal effect would be identical to that involved in a successful reformation. Success
under either cause of action would result in coverage under the policies by virtue of elimination of
the exclusionary language. Moreover, only a theory of reformation in the form of adding coverage
language of a “Broad Form Property Damage Endorsement” would effectuate this result.


The essence of the action here is for reformation with no separate theory of declaratory relief
involved. Nowhere in the record do we find any citation *1827  of the cases mentioned at oral
argument (see, e.g., Gray v. Zurich Insurance Co. (1966) 65 Cal.2d 263 [54 Cal.Rptr. 104, 419 P.2d
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168]; Underwriters Ins. Co. v. Purdie (1983) 145 Cal.App.3d 57 [193 Cal.Rptr. 248]), supporting
the concept that this separate theory to defeat the motion was ever proposed or even suggested.
Pacific Scene's references in its opposition to the petition for writ of mandate to the allegations
about declaratory relief are merely conclusions without supporting authority or argument. 5  These
assertions do not take the case out of the reformation category. Under these circumstances, it is
inappropriate to consider this never-before asserted or briefed theory. (See Royster v. Montanez
(1982) 134 Cal.App.3d 362, 367 [184 Cal.Rptr. 560], “a summary judgment must be reviewed on
the basis of the papers filed at the time the court considers the motion”; and see Jimmy Swaggart
Ministries v. State Bd. of Equalization (1988) 204 Cal.App.3d 1269, 1294 [250 Cal.Rptr. 891], “
'Where a point is merely asserted by appellant's counsel without any argument of or authority for
the proposition, it is deemed to be without foundation and requires no discussion by the reviewing
court.' ”)


5 In its opposition to the petition, Pacific Scene's only statements about the declaratory relief
count are: “Yet as General Star concedes in the allegations supporting its petition, plaintiffs
seek declaratory relief as well as reformation. (Id. at 4.) Part of the relief plaintiffs seek
is a declaration that General Star may not rely on certain exclusions to deny coverage,
regardless of whether or not the policies are reformed to delete these exclusions. (Complaint,
¶ 26, Petitioners' Ex. 1.) The declaratory relief claim would remain even if General Star's
assertions about the reformation claims were accepted, and the entry of an order granting
General Star's motion for summary judgment and dismissing the action would therefore
be inappropriate.” And, “[t]hus, the policy reasons underlying the Lambert decision are
fully applicable here, as is the interest in avoiding needless litigation. [Fn.] [¶] This is
especially true because, here, plaintiffs' complaint includes a request for declaratory relief
that 'defendants North Star and General Star may not rely on the ” own work “ exclusion or
the absence of the Broad Form Property Damage Endorsement in denying their obligations
to defend and indemnify plaintiffs in the [underlying] actions, or in reserving their rights
thereto.' (See Complaint, ¶¶ 25-26.) In light of this allegation, General Star's contentions that
'the action is solely one for reformation' and that 'an action for reformation is not a duty to
defend case,' (Petitioners' Mem. at 20), are both irrelevant and incorrect.”


Viewed from a somewhat different perspective, the way Pacific Scene pled its declaratory relief
cause of action made it appear to be no different from the reformation count. To merely claim it is
different from reformation does not raise a new theory. Until oral argument, there was nothing in
the record to indicate to a court or to North Star that the new theory was being relied upon. Since
Pacific Scene took pains to plead the declaratory relief count and made a general, conclusionary
reference that “reformation is not the relief sought” without alerting anyone this count was based
on a different theory and was not simply a restatement of the reformation count, it was too late to
rely on the new theory at oral argument. *1828
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(3b) In any event, it is undisputed that the March 24, 1987, letter contained the exclusionary
language in question and was received by Goldberg, Pacific Scene's attorney. The only reasonable
inference to be drawn from these undisputed facts is that the exclusion in question was “ 'called
to [Pacific Scene's] attention, clearly and plainly.' ” (Underwriters Ins. Co. v. Purdie, supra, 145
Cal.App.3d 57, 65, quoting Logan v. John Hancock Mut. Life Ins. Co. (1974) 41 Cal.App.3d 988,
995 [116 Cal.Rptr. 528], original italics.)


The record in this case shows Pacific Scene's action seeking reformation is barred by passage of
the three-year limitations period, and summary judgment properly should be granted. (Mangini
v. Aerojet-General Corp., supra, 230 Cal.App.3d 1125, 1155; and see Scott v. Farrar (1983) 139
Cal.App.3d 462, 466 [188 Cal.Rptr. 823].)


Disposition
Petition granted. The superior court is directed to vacate its order denying North Star's motion for
summary judgment and to enter a new and different order granting the motion.


Work, Acting P. J., and Huffman, J., concurred.
A petition for a rehearing was denied December 15, 1992, and the petition of real parties in interest
for review by the Supreme Court was denied February 17, 1993. *1829


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=145CAAPP3D57&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_65&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_65 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=145CAAPP3D57&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_65&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_65 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=41CAAPP3D988&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_995&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_995 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=41CAAPP3D988&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_995&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_995 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974104134&pubNum=227&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=230CAAPP3D1125&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_1155&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1155 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=230CAAPP3D1125&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_1155&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1155 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=139CAAPP3D462&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_466&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_466 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=139CAAPP3D462&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_466&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_466 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983105064&pubNum=227&originatingDoc=I3478d4f9fabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		North Star Reinsurance Corp. v. Superior Court, (1992) 10 Cal.App.4th 1815






Prieto v. State Farm Fire & Casualty Co., 225 Cal.App.3d 1188 (1990)
275 Cal.Rptr. 362


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


225 Cal.App.3d 1188, 275 Cal.Rptr. 362


JOSE PRIETO et al., Plaintiffs and Appellants,
v.


STATE FARM FIRE AND CASUALTY COMPANY et al., Defendants and Respondents.


No. B045657.
Court of Appeal, Second District, Division 2, California.


Nov. 30, 1990.


SUMMARY


One day short of a year after an insurer denied its insureds' claim for benefits under their fire
insurance policy, the insureds filed an action for breach of the implied covenant of good faith and
fair dealing against the insurer and its investigator. The trial court sustained defendants' demurrer
without leave to amend and dismissed the action on the ground that it was barred by the one-year
statute of limitations (Ins. Code, § 2071) contained in the standard form for fire insurance policies.
(Superior Court of Los Angeles County, No. C 682118, David P. Yaffe, Judge.)


The Court of Appeal reversed the order of dismissal with directions to grant the insureds leave to
amend. The court held that Ins. Code, § 2071, was applicable to the insureds' action, even though
that section bars actions that are “on the policy.” While the obligation to pay benefits due under
a policy constitutes a component of the duty of good faith and fair dealing imposed by law on
insurers, the court held, a plaintiff's election to seek redress under the implied covenant rather than
the express contract does not nullify the legislatively prescribed limitation for actions that are “on
the policy” when the plaintiffs' action is grounded in a failure to pay benefits that are due under
the policy and indeed constitute its very reason for being. However, the court held, the complaint's
generalized allegations that the insureds gave “timely notice of claim, proof of loss, and demand
for benefits” did not establish whether or not the action was barred, and thus the insureds were
entitled to an opportunity to amend their complaint. (Opinion by Fukuto, J., with Roth, P. J., and
Klein (B.), J., *  concurring.) *1189


* Assigned by the Chairperson of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports
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(1)
Insurance Contracts and Coverage § 66--Fire and Other Casualty Insurance--One-year Statutory
Period--Applicability to Action for Breach of Implied Covenant of Good Faith and Fair Dealing.
An action by insureds against their insurer and its investigator for damage for breach of the implied
covenant of good faith and fair dealing was governed by the one-year statute of limitations (Ins.
Code, § 2071) contained in the standard form for fire insurance policies, even though § 2071
applies to actions that are “on the policy.” While the obligation to pay benefits due under a policy
constitutes a component of the duty of good faith and fair dealing imposed by law on insurers,
a plaintiff's election to seek redress under the implied covenant rather than the express contract
does not nullify the legislatively prescribed limitation for actions that are “on the policy” when the
plaintiff's action is grounded in a failure to pay benefits that are due under the policy and indeed
constitute its very reason for being.


[Policy provision limiting time within which action may be brought on the policy as applicable
to tort action by insured against insurer, note, 66 A.L.R.4th 859. See also Cal.Jur.3d, Insurance
Contracts and Coverage, § 529; 3 Witkin, Cal. Procedure (3d ed. 1985) Actions, § 334.]


(2)
Insurance Contracts and Coverage § 66--Fire and Other Casualty Insurance--One-year Statutory
Period--Tolling After Filing of Claim.
An insured who makes a timely claim will thereafter have a right to sit back and wait until denial of
his claim before Ins. Code, § 2071 (one-year period for bringing action on fire insurance policy),
begins running again. But the statute will still have commenced running, as its terms require, upon
inception of the loss.


(3)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--One-year Statutory
Period Contained in Contract--Bad Faith and Emotional Distress.
The trial court erred in dismissing an action by insureds against their insurer and its investigator
for bad faith and emotional distress on the ground that it was barred by the one-year statute of
limitations (Ins. Code, § 2071) contained in the standard form for fire insurance policies, where
the action was filed one day short of a year after the insurer denied the claim. Although the
statute was equitably tolled for the earlier period beginning with *1190  the insureds' notice of
damage to the insurer, the insureds could have avoided the bar of limitations only by giving notice
immediately after the loss. The insureds' allegations that they gave “timely notice of claim, proof
of loss, and demand for benefits” provided no assurance that the action was timely, but neither did
they establish that it was not. Under the rule that a demurrer should not be sustained without leave



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS2071&originatingDoc=I7f5b19a2fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS2071&originatingDoc=I7f5b19a2fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS2071&originatingDoc=I7f5b19a2fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988176698&pubNum=0000849&originatingDoc=I7f5b19a2fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988176698&pubNum=0000849&originatingDoc=I7f5b19a2fabd11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284157041&pubNum=0122474&originatingDoc=I7f5b19a2fabd11d9bf60c1d57ebc853e&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284157041&pubNum=0122474&originatingDoc=I7f5b19a2fabd11d9bf60c1d57ebc853e&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113443&cite=3WITPROCChIVs334&originatingDoc=I7f5b19a2fabd11d9bf60c1d57ebc853e&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS2071&originatingDoc=I7f5b19a2fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS2071&originatingDoc=I7f5b19a2fabd11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Prieto v. State Farm Fire & Casualty Co., 225 Cal.App.3d 1188 (1990)
275 Cal.Rptr. 362


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 3


to amend unless it appears beyond doubt from the complaint that the plaintiff cannot state a cause
of action, the insureds were entitled to an opportunity to amend their complaint.


COUNSEL
Thon & Beck and Karl W. Schoth for Plaintiffs and Appellants.
Wolf & Leo, Jeffrey H. Leo, Lynda B. Goldman, Horvitz & Levy, Peter Abrahams and Douglas
G. Benedon for Defendants and Respondents.


FUKUTO, J.


Jose and Elizabeth Prieto appeal from the order dismissing their insurance bad faith and intentional
infliction of emotional distress action against State Farm Fire and Casualty Company and its
investigator after the trial court sustained demurrers to the second amended complaint without
leave to amend. We agree with the trial court that plaintiffs' action is governed by the one-year
statutory limitation for suits on fire insurance policies. However, in light of a recent Supreme Court
decision concerning application of that statute, the order of dismissal must be reversed, to allow
plaintiffs to amend to show, if they can, that their action is not barred.


Facts
This action was filed April 5, 1988. Plaintiffs' primary cause of action was against State Farm, for
breach of the implied covenant of good faith and fair dealing. In their second amended complaint,
plaintiffs alleged State Farm insured their business premises in Whittier, known as “La Casita
del Pollo.” On July 13, 1986, the business was destroyed by a fire. Plaintiffs complied with the
conditions of their policy and demanded benefits under it. On April 6, 1987, a day less than a year
before suit was commenced, State Farm mailed plaintiffs a letter refusing to pay any sums under
the policy, “on the *1191  sole ground that plaintiffs planned, staged, and intentionally set the fire
of July 13, 1986 ....” State Farm did so notwithstanding its actual or constructive knowledge that
plaintiffs did not intentionally set the fire, which was caused by grease that continued burning, due
to a faulty gas valve, even though sprinklers functioned. Plaintiffs in fact attempted to extinguish
the blaze and summoned the fire department. State Farm also knew or should have known that
plaintiffs were exonerated by the fire department from any intentional involvement in the fire and
were never criminally charged for it.


Plaintiffs alleged that despite its knowledge, State Farm refused and continues to refuse “to pay any
benefits or sums under the policy,” and that this refusal violates the implied covenant of good faith
and fair dealing, for various factual and legal reasons (set forth in fn. 1). 1  As a result, plaintiffs
have suffered losses “including indebtedness, loss of business income, inventory, fixtures, and
assets, emotional distress, attorney's fees, loss of credit, and severe family discord.” Plaintiffs also
claimed entitlement to punitive damages.
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1 Plaintiffs alleged the refusal to pay “a) Has no reasonable basis; [¶] b) Outrageously violates
said defendants' [State Farm and Does 1-25] fiduciary duties to primarily act with plaintiffs'
best interests in mind in fulfilling said defendants' obligations and rights under the policy;
[¶] c) Constitutes reckless disregard for plaintiffs' rights under the policy for a fair and
complete investigation of the fire that destroyed plaintiffs' business; and [¶] d) Constitutes
an outrageous design in reckless disregard of plaintiffs' rights to maliciously oppress, vex,
and harass plaintiffs in that said defendants were aware of the facts alleged in paragraph 8
herein prior to the time of denial of coverage to plaintiffs under the policy.”


A second cause of action, for intentional infliction of emotional distress, was asserted against
both State Farm and codefendant Southern California Insurance Service Investigations, Inc. (ISI),
which allegedly conducted an investigation leading to State Farm's conclusions about the fire.
In this cause of action, plaintiffs incorporated by reference the allegations of the first cause, and
alleged that all defendants instigated or ratified State Farm's conduct, and knew or should have
known that it “would create the distinct probability of causing emotional distress to plaintiffs.”
Nonetheless, in disregard of this probability, State Farm denied coverage, and plaintiffs thereby
suffered severe emotional distress, embarrassment, and loss of reputation, by dint of the charge
of arson, the resulting financial loss, and “the collapse of [plaintiffs'] business.” Plaintiffs again
prayed punitive damages.


State Farm and ISI both demurred generally to this complaint. 2  State Farm's demurrer was
based principally on the one-year limitation period *1192  for actions on fire insurance policies,
prescribed by Insurance Code section 2071. The trial court agreed that this section barred the
action. The court accordingly sustained the demurrers without leave to amend and dismissed. 3


2 The complaint also contained a third cause of action, for libel and slander. In their response
to defendants' demurrers, plaintiffs requested dismissal of that cause, and the trial court so
ordered. The third cause is thus not at issue on this appeal.


3 ISI's demurrer relied primarily on plaintiffs' failure to allege facts sufficient to charge ISI
with State Farm's behavior and the resulting emotional distress. (Cf. Doctors' Co. v. Superior
Court (1989) 49 Cal.3d 39, 44-47 [260 Cal.Rptr. 183, 775 P.2d 508].) In the trial court,
plaintiffs' response to this argument was in the nature of a demurrer to it. On appeal, plaintiffs
address only the asserted statute of limitations deficiency of their complaint. We accordingly
confine our analysis to that question.


Discussion
Section 2071 of the Insurance Code prescribes as part of the standard form for fire insurance
policies in California the following limitation of action: “No suit or action on this policy for the
recovery of any claim shall be sustainable in any court of law or equity unless all the requirements
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of this policy shall have been complied with, and unless commenced within 12 months next after
inception of the loss.” Plaintiffs do not dispute that this limitation applies to their policy with State
Farm, to the extent of the clause's legal reach. (1) Primarily at issue is whether the provision applies
to plaintiffs' “bad faith” and emotional distress causes of action, commenced more than 12 months
after the fire that initiated plaintiffs' loss.


Here as below, defendants adduce several recent cases strongly indicating that plaintiffs' pleaded
claims must be considered “on the policy” and hence covered by section 2071. In Lawrence v.
Western Mutual Ins. Co. (1988) 204 Cal.App.3d 565 [251 Cal.Rptr. 319], Division Five of this
court dealt with an action for homeowners policy benefits and bad faith. The damage began and
was discovered sometime before 1983, but the plaintiff did not present a claim until 1985, after
receiving legal advice that the policy might cover his loss. Suit was filed three weeks after the
insurer denied coverage, based in part on the provisions of section 2071, which appeared in the
policy.


Affirming a summary judgment on grounds of this limitation, the court first reiterated that the
12-month period under section 2071 was and is fair and enforceable. (204 Cal.App.3d at p. 571.)
The court then held that “inception of the loss,” as provided therein, occurs at the time of the
damage or of its discovery, not when the plaintiff later becomes aware of his legal rights. (Id. at pp.
571-573.) This meant that plaintiff's claim for recovery under his policy was time-barred. It also
meant that the additional tortious bad faith claim, alleging misrepresentations in the policy, was
*1193  barred as well: it “relate[d] to the complete denial of the claim on the underlying policy,”
and was “fundamentally a claim on the policy ....” (Id. at p. 575.)


The same result obtained on similar facts in Abari v. State Farm Fire & Casualty Co. (1988) 205
Cal.App.3d 530 [252 Cal.Rptr. 565]. There, the court affirmed a demurrer based on the section
2071 limitation where the pleaded facts showed the loss occurred and was discovered well more
than a year before suit. The court further held the plaintiff's concurrent causes of action for bad
faith and unfair insurance practices were as vulnerable under the limitation as his breach of contract
claim. The court rejected plaintiff's argument that these causes were not “on the policy,” because
plaintiff sought by them to recover essentially the same damages. The bad faith and related claims
thus were “a transparent attempt to recover on the policy ....” (205 Cal.App.3d at p. 536.)


Lawrence and Abari were recently followed in Magnolia Square Homeowners Assn. v. Safeco Ins.
Co. (1990) 221 Cal.App.3d 1049, 1063 [271 Cal.Rptr. 1]. Affirming a declaratory judgment that
an insurer had no duty to indemnify because the section 2071 policy limitation had expired before
suit, the court also affirmed dismissal of the insured's cross-complaint for bad faith and breach of
fiduciary and statutory duties. The court found these causes to be subject to section 2071, because
“the essence of those claims is an attempt to recover '[d]amages for failure to provide benefits
under subject contract of insurance.' ”
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In opposition to these authorities, plaintiffs rely on two antecedent cases. One of them is plainly
distinguishable, factually and legally. In Murphy v. Allstate Ins. Co. (1978) 83 Cal.App.3d 38 [147
Cal.Rptr. 565], the plaintiffs sued their fire insurer for bad faith, intentional infliction of emotional
distress, and fraud, arising out of the insurer's provision of unskilled and unlicensed personnel to
repair fire damage, and a subsequent attempt to minimize the amounts payable to plaintiffs and
divert them to the unlicensed contractors. The court declined to apply section 2071's limitation
to the bad faith cause of action because the alleged breaches of covenant derived from activities
“long after the fire loss and related to the repair and restoration of plaintiffs' home and personal
property and the employment of persons and firms to do that work, the institution and prosecution
of the interpleader action.” (83 Cal.App.3d at p. 49.) In short, although the claims arose out of
the contractual relationship, the damages were not attributable to a risk covered by the policy, and
hence the action was not one “on the policy.” (Ibid.) For the same reasons, section 2071 did not
bar the emotional distress claim based upon the same facts. (Id. at p. 50.) *1194


On its overall facts and on those that were legally dispositive, the Murphy case is distinct from the
present one, and it provides no direct support for plaintiffs' position. The distinction was noted in
the Lawrence and Abari cases, supra. As Lawrence stated, in Murphy “a subsequent event occurred
after the initial policy coverage was triggered which was the basis for the cause of action .... In
contrast, Lawrence's allegation of tortious bad faith relates to the complete denial of the claim on
the underlying policy.” (204 Cal.App.3d at p. 575; accord Abari, supra, 205 Cal.App.3d at p. 536.)
The same is true here.


Plaintiffs' other principal authority, Frazier v. Metropolitan Life Ins. Co. (1985) 169 Cal.App.3d
90 [214 Cal.Rptr. 883], also is distinguishable, if perhaps less bluntly. In Frazier, the plaintiff's
husband died under disputed circumstances. The life insurance company immediately paid the
basic death benefit but investigated whether the drowning was an accident or suicide and, nearly
a year later, declined to pay the further, accidental death benefit. More than two years later,
plaintiff filed an action for breach of contract and breach of the covenant of good faith. Reviewing
a judgment for plaintiff after trial, the court assessed the applicability of the policy's provision
requiring suit be brought within two years, three months after death. The court agreed with the trial
court that plaintiff's breach of contract claim was barred by her failure to observe this limitation,
but that her bad faith claim was not. The court reasoned that the claim for bad faith in denial of
the accidental death benefit did not accrue until the insurer formally rendered its denial. “Prior to
such time Mrs. Frazier has a right (so far as the policy limitation is concerned) to sit back and wait
until denial of claim before urging bad faith.” (Id. at p. 103.)


The same Court of Appeal that decided Frazier revisited the subject matter in Lawrence, supra,
and there distinguished Frazier, like Murphy, on grounds it involved “a subsequent event [after
the loss] ..., a claim which arose after the insurer paid on the policy but did so not to the satisfaction
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of the beneficiary of the policy.” (204 Cal.App.3d at p. 575.) Frazier also may be considered
distinguishable in that it involved a life insurance policy; moreover, the policy limitation that was
circumvented there did not, at least apparently, derive from statutory prescription, as with section
2071.


However, we do not reject Frazier's application to the present case solely on these grounds, because
Frazier actually (and factually) resembles this case far more than does Murphy. Unlike Murphy,
in both Frazier and the *1195  instant case the insurer's alleged misconduct involved breach
of a primary obligation to pay policy benefits. Frazier's analysis, quoted above, found this not
dispositive, on the premise that the cause of action did not accrue until the insurer's refusal to pay.
But, at least as applied to a policy governed by section 2071, that analytical approach would violate
the statute, which effectively provides that claims for policy benefits on account of covered losses
accrue upon inception of the loss. 4


4 The recent decision in Weiner v. Allstate Ins. Co. (1990) 223 Cal.App.3d 1201 [273 Cal.Rptr.
66] therefore does not aid plaintiffs either: Weiner essentially follows Frazier.


We recognize that the obligation to pay benefits due under the policy also constitutes a component
of the duty of good faith and fair dealing imposed by law upon insurers. (Murphy, supra, 83
Cal.App.3d at pp. 48-49, quoting Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566 [108 Cal.Rptr.
480, 510 P.2d 1032].) But we find neither reason nor authority to signify that a plaintiff's election
to seek redress under the implied covenant rather than the express contract should nullify the
legislatively prescribed limitation for actions that are “on the policy” because grounded in a failure
to pay benefits that are due under the policy and indeed constitute its very reason for being.


Our conclusion that section 2071 applies to plaintiffs' bad faith and related causes of action
appears confirmed by the Supreme Court's recent decision concerning the statute, Prudential-LMI
Commercial Insurance v. Superior Court (1990) 51 Cal.3d 674 [274 Cal.Rptr. 387, 798 P.2d 1230]
(Prudential). In Prudential the court held that inception of the loss under section 2071 occurs only
when appreciable damage appears, sufficient to inform a reasonable insured “that his notification
duty under the policy has been triggered.” (51 Cal.3d at p. 687.) In a further effort to import
realistic flexibility into the statute, the court also held that the one-year period must be equitably
tolled “from the time an insured gives notice of the damage to his insurer, pursuant to applicable
policy notice provisions, until coverage is denied.” (Id. at p. 693.) But in the course of according
insureds both of these favorable rules, the court specifically endorsed the decisions in Lawrence
and Abari, supra, including the latter's holding that section 2071 applied to the bad faith claim
there asserted. (Id. at pp. 685-686, 692.) While implying that some bad faith suits might survive the
limitation, the court cited and quoted Abari to the effect that “[the] rule that one-year suit provision
does not apply to bad faith suits [is] inapplicable when insured's bad faith action is a 'transparent
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attempt to recover on the policy, notwithstanding his failure to commence suit within one year of
accrual' ....” (Id. at p. 692.) *1196


Significantly, Prudential's rules of flexible accrual and equitable tolling will provide for
policyholders under section 2071 much the same disposition as did Frazier, supra. (2) Thus, an
insured who makes a timely claim will thereafter “ha[ve] a right (so far as the policy limitation is
concerned) to sit back and wait until denial of claim” (Frazier, supra, 169 Cal.App.3d at p. 103)
before the statute begins running again. But the statute still will have commenced running, as its
terms require, upon inception of the loss (as defined in Prudential).


For the foregoing reasons, we conclude that plaintiffs' bad faith cause of action based on failure
to pay benefits, and the emotional distress cause, which is merely a theoretical restatement of the
same claim (cf. Abari, supra, 205 Cal.App.3d at p. 536), are governed by the one-year limitation
prescribed by section 2071 for actions on the policy.


(3) Prudential, however, makes section 2071's effect on this case less certain than it was before. The
statute still must be deemed to have begun running on the date of the fire, because the complaint
alleges a sufficiently disastrous loss, at which plaintiffs were personally present, to alert them
immediately. Furthermore, the complaint admits plaintiffs did not commence suit until one day
short of a year after State Farm mailed them notice of denial. Although the statute was equitably
tolled for the earlier period beginning with plaintiffs' notice of damage to State Farm (Prudential,
51 Cal.3d at p. 693), to avoid the one-year bar plaintiffs must have given that notice immediately
after the loss. 5


5 We express no opinion about whether the tolling period ended when State Farm mailed notice
of denial or at some other, proximate point.


Plaintiffs' general, pre-Prudential allegations that they gave “timely notice of claim, proof of loss,
and demand for benefits” provide no assurance that the action was timely. But neither do they
certainly establish that it was not. Under the established rule that a demurrer should not be sustained
without leave to amend unless it appears beyond doubt from the complaint that the plaintiff cannot
state a cause of action (see Johnson v. County of Los Angeles (1983) 143 Cal.App.3d 298, 306
[191 Cal.Rptr. 704]), plaintiffs are entitled to an opportunity to amend their complaint to plead, if
they can, specific facts showing their action was timely filed. *1197


The order of dismissal is reversed, with directions to grant plaintiffs leave to amend to establish,
if they can, that their action is not barred under Insurance Code section 2071. The parties shall
bear their own costs.
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Roth, P. J., and Klein (B.), J., *  concurred.
* Assigned by the Chairperson of the Judicial Council.


A petition for a rehearing was denied December 28, 1990.


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		Prieto v. State Farm Fire & Casualty Co., (1990) 225 Cal.App.3d 1188






Prudential-LMI Com. Insurance v. Superior Court, 51 Cal.3d 674 (1990)
798 P.2d 1230, 274 Cal.Rptr. 387


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


51 Cal.3d 674, 798 P.2d 1230, 274 Cal.Rptr. 387
Supreme Court of California


PRUDENTIAL-LMI COMMERCIAL INSURANCE, Petitioner,
v.


THE SUPERIOR COURT OF SAN DIEGO COUNTY, Respondent;
RALPH E. LUNDBERG, as Trustee, etc., et al., Real Parties in Interest


No. S011415.
Nov 1, 1990.


SUMMARY


The trustees of a family trust brought an action against an insurer for bad faith denial of coverage
of losses resulting from soil subsidence that progressively damaged an apartment building owned
by the trust. The trustees had insured the building with four successive fire and extended coverage
property insurers during a period of fifteen years. Defendant insurer had been the insurer during
three years of the period during which the damage was alleged to have occurred. The policy
required the trustees to make any claim under the policy within 60 days and to bring any action
under the policy within 12 months after inception of the loss. The apartment house was built in
the early 1970's, and in 1985 the trustees discovered a crack in the foundation and slab floor. The
next month they filed a claim with the insurance agents and brokers. The insurer did not pay the
claim, and more than one and one-half years after the discovery, the trustees filed suit. The insurer
moved for summary judgment on the theory that the trustees failed to make a timely claim under
the policy, but the trial court denied the motion. (Superior Court of San Diego County, No. 598617,
Artie G. Henderson, Judge.) The Court of Appeal, Fourth Dist., Div. One, No. D008934, issued
a writ of mandate directing the trial court to grant the requested relief on the ground the insureds
did not bring their action within 12 months after the time a reasonable person would have been
placed on notice of possible defects in the property.


The Supreme Court reversed the judgment of the Court of Appeal and remanded for further
proceedings. Stating that its holding was limited in application to first party progressive property
loss cases in the context of a homeowners insurance policy, the court held that the one-year
limitation period (Ins. Code, § 2071; standard form of fire insurance policy) begins to run on
the date of inception of the loss, defined as that point in time when appreciable damage occurs
and is or should be known to the insured, such that a reasonable insured would be aware that
the notification duty under *675  the policy has been triggered. The court further held that this
limitation period should be equitably tolled from the time the insured files a timely notice, pursuant
to policy notice provisions, to the time the insurer formally denies the claim. In addition, the court
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held that in a first party property damage case, the carrier insuring the property at the time of
manifestation of property damage is solely responsible for indemnification once coverage is found
to exist. Accordingly, the court held plaintiffs should be allowed to amend their complaint to allege
that their delayed discovery of the loss at issue was reasonable, and that they timely notified the
insurer of the loss without unnecessary delay following its manifestation. (Opinion by Lucas, C.
J., expressing the unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 126--Actions--Limitation--Validity.
An insurance policy provision requiring an action to be commenced within 12 months after the
inception of the loss is a valid provision of an insurance contract and cannot be ignored with
impunity as long as the limitation is not so unreasonable as to show imposition or undue advantage.
One year is not an unfair period of limitation.


(2)
Insurance Contracts and Coverage § 12--Rules in Aid of Interpretation of Contracts--Interpretation
as Affected by Statutes and Judicial Decisions.
When a clause in an insurance policy is authorized by statute, it is deemed consistent with public
policy as established by the Legislature. In addition, the statute must be construed to implement the
intent of the Legislature and should not be construed strictly against the insurer, unlike ambiguous
or uncertain policy language.


(3)
Insurance Contracts and Coverage § 126--Actions--Limitations--Purpose.
The purpose of a statute of limitations is to promote justice by preventing surprises through the
revival of claims that have been allowed to slumber until evidence has been lost, memories have
faded, and witnesses have disappeared. The theory is that even if one has a just claim it is not
unjust to put the adversary on notice to defend during the period of limitation, and that the right
to be free of stale claims in time comes to prevail over the right to prosecute them.


(4)
Insurance Contracts and Coverage § 126--Actions--Limitations--Accrual of Cause of Action--
Inception of Loss--Delayed Discovery *676  Rule.
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A delayed discovery rule applies for purposes of the accrual of a cause of action in the case of a
first party property loss claim under Ins. Code, § 2071 (standard form of fire insurance policy):
the insured's suit on the policy will be deemed timely if it is filed within one year after “inception
of the loss,” defined as that point in time when appreciable damage occurs and is or should be
known to the insured, such that a reasonable insured would be aware that the notification duty
under the policy has been triggered. To take advantage of the benefits of a delayed discovery rule,
however, the insured is required to be diligent in the face of discovered facts. The more substantial
or unusual the nature of the damage discovered by the insured (e.g., the greater its deviation from
what a reasonable person would consider normal wear and tear), the greater the insured's duty to
notify the insurer of the loss promptly and diligently.


[See Cal.Jur.3d, Insurance Contracts and Coverage, Limitation of Actions, § 529; 3 Witkin, Cal.
Procedure (3d ed. 1985) Actions, § 357.]


(5)
Insurance Contracts and Coverage § 132--Actions--Questions of Law and Fact--Limitations--
Inception of Loss.
In a first party property damage action, determination of when appreciable damage occurs such
that a reasonable insured would be on notice of a potentially insured loss to trigger the one-year
limitations period of Ins. Code, § 2071 (standard form of fire insurance policy), is a factual matter
for the trier of fact. The insured's unreasonableness in delaying notification of the loss until a
particular point in time may be raised as a separate affirmative defense by an insurer in response
to a complaint by the insured for recovery of benefits under the policy. The insurer has the burden
of proving those allegations by a preponderance of the evidence.


(6)
Insurance Contracts and Coverage § 126--Actions--Waiver and Estoppel.
A waiver exists whenever an insurer intentionally relinquishes its right to rely on a contractual
provision limiting the time within which an action may be brought. An estoppel arises as a result
of some conduct by the defendant insurer, relied on by the plaintiff insured, which induces the
belated filing of the action.


[See 3 Witkin, Cal. Procedure (3d ed. 1985) Actions, § 523.]


(7a, 7b)
Insurance Contracts and Coverage § 126--Actions--First Party Property Damage Action--Tolling
Doctrine.
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Under Ins. Code, § 2071 (standard form of fire insurance policy), providing that suit on a property
insurance policy must be brought within one year after inception of the loss, the one-year provision
in the case of a first party *677  progressive property loss claim begins to run from the date of
“inception of the loss” (the time when appreciable damage occurs and is or should be known to
the insured). However, the period is tolled from the time an insured gives notice of the damage to
the insurer, pursuant to applicable policy notice provisions, until coverage is denied. Accordingly,
in an action by apartment house owners against one of their insurers for progressive damage to the
insured property, in which the insureds alleged that approximately one month had elapsed between
the date the loss was discovered and the date notice thereof was given to the insurer, insureds were
entitled to amend their complaint to allege facts showing the action was filed within one year after
their delayed discovery of the loss. If such delayed discovery is determined on remand to have
been reasonable, they would then have had eleven months after the insurer denied their claims to
institute suit against the insurer; thus, their suit would be considered timely.


(8)
Insurance Contracts and Coverage § 106--Liability and Indemnity Insurance--First Party
Progressive Property Damage Claim--Several Insurers.
In a first party progressive property damage case, wherein the loss occurs over several policy
periods and is not discovered until several years after it commences, the insurer insuring the risk
at the time of the manifestation of property damage is solely responsible for indemnification of
the insured once coverage is found to exist. The “manifestation of the loss” is when appreciable
damage occurs and is or should be known to the insured, such that a reasonable insured would
be aware that its notification duty under the policy has been triggered. Prior to the manifestation
of damage, the loss is still a contingency under the policy and the insured has not suffered a
compensable loss. Once the loss is manifested, however, the risk is no longer contingent; rather,
an event has occurred that triggers indemnity unless the event is specifically excluded under the
policy terms. In conformity with the loss-in-progress rule, insurers whose policy terms commence
after initial manifestation of the loss are not responsible for any potential claim relating to the
previously discovered and manifested loss.


COUNSEL
Ramsay, Johnson & Klunder, William S. Loomis, Simon, Buckner & Haile, Stuart L. Brody and
Alan G. Buckner for Petitioner.
Gibson, Dunn & Crutcher, John L. Endicott, Fred F. Gregory, Deborah A. Aiwasian, Horvitz &
Levy, Barry R. Levy, Mitchell C. Tilner, Robie & *678  Matthai, James R. Robie,Pamela E. Dunn,
Rogers, Joseph, O'Donnell & Quinn and Susan M. Popik as Amici Curiae on behalf of Petitioner.
No appearance for Respondent.
Selwyn S. Berg for Real Parties in Interest.
Peter J. Kalis, Martin & Leaf and Ron Leaf as Amici Curiae on behalf of Real Parties in Interest.
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LUCAS, C. J.


Petitioner Prudential-LMI Commercial Insurance (Prudential) and real parties in interest
(plaintiffs) each seek review of a Court of Appeal decision issuing a writ of mandate directing
summary judgment in favor of Prudential. The action involves progressive property damage
to an apartment house owned by plaintiffs and insured over the years by successive insurers,
including Prudential. We granted review to address three issues: (i) when does the standard one-
year limitation period (hereafter one-year suit provision) contained in all fire policies (pursuant
to Ins. Code, § 2071) 1  begin to run in a progressive property damage case; (ii) should a rule
of equitable tolling be imposed to postpone the running of the one-year suit provision from the
date notice of loss is given to the insurer until formal denial of the claim; and (iii) when there are
successive insurers, who is responsible for indemnifying the insured for a covered loss when the
loss is not discovered until several years after it commences? The last issue can be resolved by
placing responsibility on (a) the insurer insuring the risk at the time the damage began, (b) the
insurer insuring the risk at the time the damage manifested itself, or (c) all insurers on the risk,
under an allocation (or exposure) theory of recovery.


1 All further statutory references are to the Insurance Code unless otherwise noted.


As explained below, we hold that the one-year suit provision begins to run on the date of inception
of the loss, defined as that point in time when appreciable damage occurs and is or should be known
to the insured, such that a reasonable insured would be aware that his notification duty under the
policy has been triggered. We also hold that this limitation period should be equitably tolled from
the time the insured files a timely notice, pursuant to policy notice provisions, to the time the
insurer formally denies the claim in writing. In addition, we conclude that in a first party property
damage case (i.e., one involving no third party liability claims), the carrier *679  insuring the
property at the time of manifestation of property damage is solely responsible for indemnification
once coverage is found to exist.


As we explain further below, we emphasize that our holding is limited in application to the
first party progressive property loss cases in the context of a homeowners insurance policy. As
we recognized in Garvey v. State Farm Fire & Casualty Co. (1989) 48 Cal.3d 395, 405-408
[257 Cal.Rptr. 292, 770 P.2d 704], there are substantial analytical differences between first party
property policies and third party liability policies. (Ibid.) Accordingly, we intimate no view as to
the application of our decision in either the third party liability or commercial liability (including
toxic tort) context.


Background
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1. The Policy
Plaintiffs, as trustees of a family trust, built an apartment house in 1970-1971 and insured it with
four successive fire and extended coverage property insurers between 1971 and 1986. Prudential
insured the risk between October 27, 1977, and October 27, 1980. It issued an all-risk homeowners
policy which insured against “All Risks of Direct Physical Loss except as hereinafter excluded.”
The policy insured for both property loss and liability.


As noted above, we are concerned here only with the first party property loss portion of plaintiffs'
policy. It insured against all risks of direct physical loss subject to the terms and conditions set forth
in the policy, which provided definitions and general policy provisions explaining to the insured
the coverages and exclusions of the policy. The specified exclusions included loss “caused by,
resulting from, contributed to or aggravated by any earth movement, including but not limited to
earthquake, mudflow, earth sinking, rising or shifting; unless loss by fire or explosion ensues, and
this Company shall then be liable only for such ensuing loss.”


The policy contained several standard provisions adopted from the“California Standard Form Fire
Insurance Policy” and section 2071, entitled “Requirements in case loss occurs.” The provisions in
relevant part required the insured to: “give written notice ... without unnecessary delay, protect the
property from further damage ... and within 60 days after the loss, unless such time is extended in
writing by this company, the insured shall render to this company a proof of loss, signed and sworn
to by the insured, stating the knowledge and belief of the insured as to the following: the time and
origin of the loss, [and] the interest of the insured and all others in the property ....” In the same
section of the policy, the *680  provision entitled “When loss payable” required the insurer to pay
the amount of loss for which the company may be liable “60 days after proof of loss ... is received
by this company and ascertainment of the loss is made whether by agreement between the insured
and this company expressed in writing or by the filing with this company of an award as [otherwise
provided in the policy—i.e., pursuant to the policy arbitration and appraisal provisions].”


Plaintiffs' policy also contained the standard one-year suit provision first adopted by the
Legislature in 1909 as part of the “California Standard Form Fire Insurance Policy.” (See §§
2070, 2071.) It provided: “No suit or action on this policy for the recovery of any claim shall be
sustainable in any court of law or equity unless all the requirements of this policy shall have been
complied with, and unless commenced within 12 months next after inception of the loss.” 2  With
this background in mind, we turn to the facts underlying this claim.


2 We note plaintiffs' policy contained an additional provision termed “Suit or Action Against
the Company.” That provision read: “No suit or action on this policy for the recovery of
any claim shall be sustainable in any court of law or equity unless the insured shall have
fully complied with all the requirements of this policy, nor unless commenced within twelve
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(12) months next after the happening of the loss, unless a longer period of time is provided
by applicable statute of the state wherein this policy is issued.” This modified version of
the standard one-year suit provision is incorporated into many policy forms currently in use
and recognizes that some states have adopted two-year limitation periods. (Cal. Insurance
Law and Practice (Matthew Bender 1989) § 36.67, “Suit Against Us” at pp. 64-65.) We
perceive no legal difference between “inception” and “happening” for purposes of resolving
the questions presented.


2. The Facts
While replacing the floor covering in an apartment unit in November 1985, plaintiffs discovered
an extensive crack in the foundation and floor slab of the building. In December 1985, they filed
a claim with their brokers, who immediately notified Prudential and the other companies that
had issued insurance policies on the property during plaintiffs' period of ownership. Prudential
conducted an investigation of the claim, which included an examination under oath of plaintiffs
in February 1987. Prudential concluded the crack was caused by expansive soil that caused stress,
rupturing the foundation of the building. In August 1987, shortly before receiving formal written
notice that their claim had been denied under the policy's earth movement exclusion, 3  plaintiffs
sued Prudential, the three other insurers *681  that had insured the property between 1971 and
1986, and their insurance brokers or agents, alleging theories of breach of contract, bad faith,
breach of fiduciary duties and negligence.


3 Whether the loss was the result of a covered peril was not a ground of the petitions for
review, nor was it argued or adequately briefed in either the Court of Appeal or this court.
Accordingly, we do not address material coverage issues, leaving causation to be determined
in the appropriate forum. (See Garvey v. State Farm Fire & Casualty Co., supra, 48 Cal.3d
395, 406.)


Prudential sought summary judgment and, alternatively, summary adjudication of 16 issues arising
out of the complaint, contending there was no evidence any loss was suffered during its policy
period and hence it could not be required to indemnify plaintiffs. Prudential observed that carpeting
had been installed in 1982, covering the area later damaged, but asserted that at the time of
installation (nearly two years after Prudential's coverage had ended), plaintiffs observed no damage
or evidence of cracking. Prudential also claimed that because plaintiffs filed suit 20 months after
filing their claim, the action was barred by the standard one-year suit provision contained in its
policy, pursuant to section 2071.


The court denied the motion in its entirety, stating that triable issues existed as to whether the earth
movement exclusion applied, whether the damage occurred during the policy period, and when
the crack first appeared. Prudential sought a writ of mandate to review the denial of the motion,
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arguing only that the action was time-barred because plaintiffs failed to comply with the policy's
notice-of-claim requirement and one-year suit provision.


The Court of Appeal issued a peremptory writ of mandate directing the trial court to vacate its
order denying the insurer's summary judgment motion and to enter another order granting the relief
requested. In so holding, the court adopted a “delayed discovery” rule: The one-year suit provision
begins to run when damage to property is sufficient to put a reasonable person on notice of the
possibility of property loss. It determined that a delayed discovery rule must be applied to the
policy requirement that a claim be made without unnecessary delay. The court explained that to rule
otherwise would require claimants to pursue their rights under the policy even if still “blamelessly
ignorant” of the objective facts underlying the claim. (See also, e.g., April Enterprises, Inc. v. KTTV
(1983) 147 Cal.App.3d 805, 827 [195 Cal.Rptr. 421] [delayed discovery rule applied in breach of
contract suit when cause of action concealed by defendant].)


Thus, the policy requirement of notice of loss without unnecessary delay, and the further provision
calling for the commencement of suit within 12 months from the “inception of the loss,” were
relaxed in cases of continuous and progressive loss by the application of a delayed discovery rule.
The court based its reasoning on the fact that progressive property loss can occur and cause damage
long before its discovery by the insured. *682


After adopting the delayed discovery rule, however, the Court of Appeal held that plaintiffs were
nonetheless too late in filing their action under the one-year suit provision. The court explained
that although factual issues remained unresolved as to whether plaintiffs' failure to earlier discover
the damage to the property was reasonable, the issue need not be resolved because plaintiffs failed
to bring their action on the policy within the limitations period of 12 months after “a reasonable
person” would have been placed on notice of property damage.


Next, the Court of Appeal noted that in property cases involving progressive loss, the period over
which the damage took place may have occurred within one or several policy periods. The court
reasoned that because it is often difficult to detect progressive property loss and such damage may
occur over several policy periods without detection, equity demands an apportionment of damages
between those insurers on the risk during the entire period the damage progressed. The court
discussed two cases we examine further below: Home Ins. Co. v. Landmark Ins. Co. (1988) 205
Cal.App.3d 1388 [253 Cal.Rptr. 277] (Home Ins. Co.), and California Union Ins. Co. v. Landmark
Ins. Co. (1983) 145 Cal.App.3d 462 [193 Cal.Rptr. 461] (California Union Ins. Co.). As stated
above, both plaintiffs and Prudential seek review on the one-year suit provision and successive
insurer issues. We begin by discussing section 2071, the delayed discovery principle announced by
the Court of Appeal, and application of the doctrine of equitable tolling to the limitations period.


Discussion
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1. Section 2071: One-year Suit Provision—History of the Limitations Period
Under California law, all fire insurance policies must be on a standard form and, except for
specified exceptions, may not contain additions thereto. (§ 2070.) This standard form provides
that no suit or action for recovery of any claim shall be sustainable unless commenced within 12
months after the “inception of the loss.” (§ 2071.) Section 2071 was adopted by the Legislature
in 1909 (with a 15-month suit provision) as part of the “California Standard Form Fire Insurance
Policy.” The provision was amended in 1949 to reflect the nearly uniform adoption (by 45 states at
the time) of a 1-year limitations period in the “Model New York Standard Fire Form Policy.” (Sen.
Bill No. 1282 (1949 Reg. Sess.); see Sen. Insurance Com. Rep. to Governor (May 24, 1949).)


The one-year suit provision was first adopted by the New York Legislature (in 1887 and again
in 1918) to prevent fraudulent fire claims. ( *683  Proc v. Home Ins. Co. (1966) 17 N.Y.2d 239,
243 [270 N.Y.S.2d 412, 217 N.E.2d 136] (Proc); see ABA Insurance Law Section, Annot. of 1943
N.Y. Standard Fire Insurance Policy (1953) p. 152.) It provided that an action on the policy must
be commenced “'within twelve months next after the fire.”' ( Proc, supra 17 N.Y.2d at p. 243.) The
provision was subsequently “interpreted to mean that the period of limitations ran from the date of
the fire, in consequence of which the insured was compelled to satisfy all conditions precedent as
well as institute suit within the same 12-month period.” (Ibid.) Thereafter, as insurance coverage
was expanded to cover more than fire (e.g., theft, lightning and other property damage), the New
York provision was broadened in 1943 by replacement of the phrase “after the fire” with the
words “after inception of the loss.” ( Id. at p. 244.) The standard policy language was subsequently
adopted by the majority of state legislatures, including California's. (Bollinger v. National Fire Ins.
Co. (1944) 25 Cal.2d 399, 402 [154 P.2d 399] (Bollinger); see Peloso v. Hartford Fire Insurance
Co. (1970) 56 N.J. 514 [267 A.2d 498, 501-501].)


California's version of the model New York policy, section 2071, has remained substantially
unchanged since its amendment in 1949. The only significant modification occurred in the 1988
adoption of section 2070.1, which requires insurance companies to notify insureds, in writing, at
least 30 days before expiration of the one-year suit provision, of the statute's applicability to the
insured's claim in corrosive soil loss cases. Under section 2070.1, failure to provide such written
notice results in an automatic tolling of the limitations period of 30 days from the date the written
notice is actually provided. Section 2071.1 also provides that notice of the statute of limitations
is not necessary if the insured is represented by an attorney. The provision is applicable only to
corrosive soil loss claims presented and not denied prior to January 1, 1989, and to claims presented
on or after that date.


(1) The validity of the statutory limitations period was discussed in C & H Foods Co. v. Hartford
Ins. Co. (1984) 163 Cal.App.3d 1055, 1064 [211 Cal.Rptr. 765] (C & H Foods), a case involving
loss by fire. C & H Foods held, “Such a provision has long been recognized as valid in California.
As is stated in Fageol T. & C. Co. v. Pacific Indemnity Co. (1941) 18 Cal.2d 748, 753 [117
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P.2d 669], regarding a policy provision requiring action to be commenced within 12 months
after the happening of the loss: 'Such a covenant shortening the period of limitations is a valid
provision of an insurance contract and cannot be ignored with impunity as long as the limitation
is not so unreasonable as to show imposition or undue advantage. One year was not an unfair
period of limitation.”' Both C & H Foods and *684  Fageol upheld the limitations period after
acknowledging the traditional rule of statutory construction.


(2) When a clause in an insurance policy is authorized by statute, it is deemed consistent with public
policy as established by the Legislature. (Jensen v. Traders & General Ins. Co. (1959) 52 Cal.2d
786, 794 [345 P.2d 1].) In addition, the statute must be construed to implement the intent of the
Legislature and should not be construed strictly against the insurer (unlike ambiguous or uncertain
policy language). (Interinsurance Exchange v. Marquez (1981) 116 Cal.App.3d 652, 656 [172
Cal.Rptr. 263]; Ichthys, Inc. v. Guarantee Ins. Co. (1967) 249 Cal.App.2d 555, 558 [57 Cal.Rptr.
734].) With this history in mind, we consider how to define the inception of a loss for purposes
of triggering section 2071 when the loss occurs some time before any damage is discovered by
the insured.


2. Delayed Discovery and Inception of the Loss
(3) The purpose of a statute of limitations is “'to promote justice by preventing surprises through
the revival of claims that have been allowed to slumber until evidence has been lost, memories
have faded, and witnesses have disappeared. The theory is that even if one has a just claim it is
unjust not to put the adversary on notice to defend within the period of limitation and the right to be
free of stale claims in time comes to prevail over the right to prosecute them.”' (Bollinger, supra, 25
Cal.2d at pp. 406-407, quoting Order of Railroad Telegraphers v. Railway Express Agency (1944)
321 U.S. 342, 348 [88 L.Ed. 788, 792, 64 S.Ct. 582].)


Although the concept of a standard policy was intended to provide policyholders with a clear
indication of their duties under the policy, courts have not uniformly agreed when the limitation
period begins to run in cases involving property damage not discovered until years after damage
actually occurs. All courts recognize, however, that determination of when the statute of limitations
period commences depends on the interpretation of the phrase “inception of the loss” in section
2071.


Some courts, strictly construing “inception of the loss,” define it as the occurrence of the physical
event causing the loss. (See Annot., Validity of Contractual Time Period, Shorter Than Statute of
Limitations, for Bringing Action (1966) 6 A.L.R.3d 1197; Annot., Property Insurance: Insured's
Ignorance of Loss or Casualty, etc. (1969) 24 A.L.R.3d 1007.) As observed in Naghten v. Maryland
Casualty Company (1964) 47 Ill.App.2d 74 [197 N.E.2d 489, 24 A.L.R.3d 1001]: “We realize that
ascertainment of a loss which has resulted from a progressive latent condition is more difficult
than the immediately obvious results of a fire. We do not believe, however, that *685  the time of
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discovery of the loss can be left completely to the whimsy of the insured.” (197 N.E.2d at p. 490.)
The Naghten court affirmed dismissal of the insured's suit because the insured had failed to bring
suit within one year of the time the loss actually occurred.


California courts have more leniently interpreted the provision in property loss cases not involving
fire. In Zurn Engineers v. Eagle Star Ins. Co. (1976) 61 Cal.App.3d 493 [132 Cal.Rptr. 206] (Zurn),
the court explained that a strict construction of the term “inception of the loss” for purposes of
triggering the limitation period of section 2071 (e.g., that it is the actual occurrence of the physical
event causing the loss), should not be followed in this state. The Zurn court summarized California
law as follows: “California does not follow the strict rule of construction of the phrase 'inception
of the loss.' Rather, our law requires that the policy be read as a whole so that, if the right to sue
upon an insurance policy is postponed by action that must be taken by the insured as a prerequisite
to suit, the limitation period does not commence to run until the insured has an opportunity to
comply with the conditions precedent to litigation.” (61 Cal.App.3d at p. 499.) The court found
that the limitation period was tolled when the insured was unable to file a proof of loss under oath
because it was asserting a claim against a third party that was inconsistent with its own first party
coverage. (Ibid.)


As the present Court of Appeal observed, the Zurn court confined its holding to the context of
the policy and factual situation in that case. (Zurn, supra, 61 Cal.App.3d at p. 495.) Indeed, Zurn
involved a lengthy dispute with a third party (that had apparently contracted with the insured for
the work leading to the claimed loss) about which party would pay for the damage resulting from
the work. Nonetheless, we find instructive Zurn's recognition that a strict construction of the term
“inception of the loss” may lead to an inequitable technical forfeiture of insurance coverage. (Ibid.)


Several first party cases have acknowledged support for a delayed discovery rule that holds an
insured responsible for initiating a claim based on the date on which the insured could reasonably
have concluded his property suffered a loss. these cases agree that the term “inception of the
loss” means that point in time at which appreciable damage occurs so that a reasonable insured
would be on notice of a potentially insured loss. For example, in Lawrence v. Western Mutual Ins.
Co. (1988) 204 Cal.App.3d 565 [251 Cal.Rptr. 319], the insured received a soils report in 1983
revealing defects in his property dating back to the creation of the lot before he purchased it in
1968. Nevertheless, the insured failed to submit a notice of loss to his insurer within one year
of receiving the report. In holding his action against the insurer was time-barred under section
2071, the court found unmeritorious the insured's contention he did not discover his cause *686
of action until he consulted his attorney in 1985 and acquired the specialized knowledge needed
to determine the cause of the damage to his home. (Lawrence, supra, 204 Cal.App.3d at p. 573.)


Next, in Abari v. State Farm Fire & Casualty Co. (1988) 205 Cal.App.3d 530, 534 [252
Cal.Rptr. 565] (Abari), an absentee landlord sued his property insurer for coverage five years after
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discovering cracks in the walls, driveway, counter, and fireplace of the home he owned. The insured
filed the complaint for breach of contract and bad faith two days after filing proof of loss. The
insurer demurred on the ground that the action was barred by the one-year suit provision, arguing
that the insured's status as an absentee landlord until 1984 should not toll accrual. ( Id. at p. 535.)


The Abari court ruled in favor of the insurer. The court emphasized that in first party property
loss cases, it is the occurrence of some cognizable event rather than knowledge of its legal
significance that triggers the insured's notice duties under the policy. The court believed that the
insured reasonably could have found the cracks so trivial that he would not have been alerted to
the gravity of the damage. (Abari, supra, 205 Cal.App.3d at p. 535.) Nonetheless, the insured's
complaint lacked any allegation showing his delayed notice was reasonable; instead the insured
“merely pled he discovered the cracks in 1979; the cracks worsened over time; and upon reentering
the property in 1984, he observed further damage.” (Ibid.) The court upheld the demurrer after
rejecting the insured's argument that the one-year suit provision did not apply because the action
sought recovery for bad faith. The court explained that because the insured alleged he was damaged
in an amount equal to the benefits payable under the policy, “his bad faith and unfair practices
claims are an apparent attempt to recover on the policy, notwithstanding his failure to commence
suit within one year of accrual.” (205 Cal.App.3d at p. 536.) 4


4 Similarly, in applying California law, the United States District Court for the Northern
District of California upheld a strict application of the one-year suit provision in a home-
owners policy to bar the insured's suit against the insurer where there was no evidence
the insureds were prevented from timely bringing their claim within twelve months of the
policy's termination. (Stinsonv. Home Ins. Co. (N.D.Cal. 1988) 690 F.Supp. 882, 884-885.)
The Stinson court observed that the insureds had noticed appreciable soil subsidence for
several years both before and after the applicable policy period commenced, and hence
concluded that the suit was time-barred because it was filed 12 months after the policy had
expired. (Ibid.)


(4) We agree that “inception of the loss” should be determined by reference to reasonable
discovery of the loss and not necessarily turn on the occurrence of the physical event causing the
loss. Accordingly, we find that California law supports the application of the following delayed
discovery rule for purposes of the accrual of a cause of action under section 2071: The insured's
suit on the policy will be deemed timely if it is filed within one *687  year after “inception of the
loss,” defined as that point in time when appreciable damage occurs and is or should be known
to the insured, such that a reasonable insured would be aware that his notification duty under the
policy has been triggered. To take advantage of the benefits of a delayed discovery rule, however,
the insured is required to be diligent in the face of discovered facts. The more substantial or unusual
the nature of the damage discovered by the insured (e.g., the greater its deviation from what a
reasonable person would consider normal wear and tear), the greater the insured's duty to notify his
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insurer of the loss promptly and diligently. (See, e.g., April Enterprises, Inc. v. KTTV, supra, 147
Cal.App.3d 805, 833 [generally question of fact whether reasonable diligence has been exercised
in discovering claim].)


(5) Determining when appreciable damage occurs such that a reasonable insured would be
on notice of a potentially insured loss is a factual matter for the trier of fact. The insured's
unreasonableness in delaying notification of the loss until a particular point in time may be raised
as a separate affirmative defense by an insurer in response to a complaint by the insured for
recovery of benefits under the policy. The insurer has the burden of proving those allegations
by a preponderance of the evidence. (See, e.g., Olson v. Standard Marine Ins. Co. (1952) 109
Cal.App.2d 130, 137 [240 P.2d 379].)


In this case, plaintiffs' policy required notice of loss to be given “without unnecessary delay,”
and proof of loss to be filed within 60 days of the loss. A factual question remains as to
the properly calculated accrual date under the delayed discovery principles announced above.
Plaintiffs therefore should be allowed to amend their complaint to allege facts showing their
discovery of the loss was reasonable.


3. Doctrine of Equitable Tolling
Our inquiry does not end with adoption of a delayed discovery rule. After filing their notice of
loss, plaintiffs waited more than 18 months to file the present action. Thus, even under our delayed
discovery rule, the one-year suit provision would, unless otherwise inapplicable or excused, bar
plaintiffs from pursuing the present action. The seemingly anomalous conclusion—that an insured
must file a lawsuit before the insurer has completed its investigation and denied the claim—has
been questioned in other jurisdictions that have the identical statutory scheme as California.


Two divergent views have developed. Several state courts have strictly interpreted the standard
limitation clauses. ( Naghten v. Maryland Casualty Company, supra, 197 N.E.2d at pp. 490-492
[dismissed claim, for loss *688  caused by pressure of underground water, based on one-year suit
provision in homeowner's policy]; Proc, supra, 17 N.Y.2d 239 [12-month period “after inception
of loss” is measured from date of loss]; Williams Studio v. Nationwide Mutual (1988) 38 Pa.Super.
1 [550 A.2d 1333, 1335] [same].)


Other state courts have devised rules to equitably toll the limitation period until an insurer's formal
denial of the claim by the insured. The leading case for this view is Peloso v. Hartford Fire
Insurance Co., supra, 267 A.2d 498 (Peloso), involving an action by an insured seeking recovery
for fire damage to his home. The policy contained a one-year suit provision identical to the one
contained in plaintiffs' policy here.
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The facts of Peloso illustrate the anomalous result that would follow a literal interpretation of the
one-year suit provision. The insured's building and its contents sustained damage from a fire on
the premises, and he gave the insurer prompt notice of the fire. The insurer denied the claim nine
months after the loss, but the insured waited approximately nine more months before instituting
suit for coverage under the policy. He argued his suit was timely because the statute of limitations
did not begin to run until liability was formally denied. After the trial court granted the insurer's
summary judgment motion on the one-year suit provision, the New Jersey Supreme Court reversed,
holding that the “fair resolution of the statutory incongruity is to allow the period of limitation to
run from the date of the casualty but to toll it from the time an insured gives notice until liability
is formally declined.” (Peloso, supra, 267 A.2d at p. 501.)


The Peloso court recognized that although the limitation period purports to provide the insured
with one year in which to institute suit, other policy provisions greatly affect what occurs during
this period. As Peloso observed, “the central idea of the limitation provision was that an insured
[had] 12 months to commence suit.” (267 A.2d at p. 501.) Thus, Peloso reasoned that “the period
during which an insured's right to bring suit is postponed is for the benefit of the company so that
it can pursue its statutory and contractual rights. Accordingly, it ought not to be charged against
the insured's time to bring suit.” (Ibid.)


Other states have followed Peloso's lead. (See, e.g., Ford Motor Co. v. Lumbermens Mut. Cas.
Co. (1982) 413 Mich. 22 [319 N.W.2d 320] [12-month limitation period tolled from notice of loss
to formal denial of claim]; Clark v. Truck Ins. Exchange (1979) 95 Nev. 544 [598 P.2d 628] [12-
month limitation period in fire loss runs from date of fire, but is tolled from date of notice to date
of formal denial of liability]; Tom Thomas Organization v. Reliance Ins. Co. (1976) 396 Mich.
588 [242 N.W.2d 396] [same tolling rule].) *689


In addition, as the parties observe, a few states have enacted statutes that expressly extend the one-
year limitation provision. New York recently extended its suit provision to twenty-four months.
(N.Y. Ins. Law § 168 (McKinney Supp. 1982-1983).) Illinois enacted a statutory tolling provision
that states: “Whenever any policy or contract for insurance ... contains a provision limiting the
period within which the insured may bring suit, the running of such period is tolled from the date
proof of loss is filed, in whatever form is required by the policy, until the date the claim is denied
in whole or in part.” (Ill. Rev. Stat. ch. 73, ¶ 755.1; see also Mass. Ann. Laws ch. 175, § 22 (1977)
[limitation period runs two years from time cause of action accrues]; Me. Rev. Stat.Ann. tit. 24-A,
§ 2433 (1969) [two years from time cause of action accrues against foreign insurers]; see Reader &
Polk, The One-Year Suit Limitation In Fire Insurance Policies: Challenges and Counterpunches
(Fall 1983) 19 Forum 24, 26-28.)


Early California cases took inconsistent approaches to the issue. (Compare Case v. Sun Insurance
Co. (1890) 83 Cal. 473 [23 P. 534] [period tolled based on facts], with Tebbets v. Fidelity &
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Casualty Co. (1909) 155 Cal. 137 [99 P. 501] [claims and limitations requirements operate
independently].) We relied on the doctrine of equitable tolling together with procedural defaults
by the insurer to suspend the operation of the one-year suit provision in Bollinger, supra, 25 Cal.2d
399. There, the insured had filed one lawsuit, which was dismissed as premature because the
insurer had not yet acted, and then filed a second suit after the one-year limitations period had
run and after the insurer denied coverage. Under such circumstances, we suggested, the insurer
had a duty, arising from its obligation of good faith to the insured, to inform the insured of its
intention to rely on a technical defense that would otherwise result in forfeiture of policy benefits.
( Id. at pp. 410-411.)


More recent cases have applied the equitable doctrines of waiver and estoppel to allow a suit
filed after the limitation period expired to proceed. (6) It is settled law that a waiver exists
whenever an insurer intentionally relinquishes its right to rely on the limitations provision. (Elliano
v. Assurance Co. of America (1970) 3 Cal.App.3d 446, 452-453 [83 Cal.Rptr. 509] (Elliano)
[insurer who waived formal proof of loss estopped to claim time bar under 12-month limitation
provision by (1) accepting written estimate of loss without requesting formal proof from insured,
(2) delivering copy of policy to insured without noting limitations period, and (3) attempting to
negotiate compromise well after 12-month period expired]; Sheetz v. IMT Ins. Co. (Iowa 1982)
324 N.W.2d 302, 305 [waiver where insurer continued negotiations for settlement of fire loss after
limitation period]; Lally v. Allstate Ins. Co. (S.D.Cal. 1989) 724 F.Supp. 760, 763 [same].) An
estoppel “arises as a result of some conduct by the defendant, relied on by *690  the plaintiff,
which induces the belated filing of the action.” (3 Witkin, Cal. Procedure (3d ed. 1985) Actions, §
523, p. 550.) According to Witkin, “[t]he estoppel cases appear to fall roughly into three classes:
(1) Where the plaintiff is aware of his cause of action and the identity of the wrongdoer, but the
latter by affirmative acts induces the plaintiff to refrain from suit. (2) Where the plaintiff is unaware
of his cause of action and his ignorance is due to false representations by the defendant. (3) Where
the plaintiff is unaware of the identity of the wrongdoer and this is due to fraudulent concealment
by the defendant.” (Ibid.)


For example, if the insurer expressly extends the one-year suit provision during its claim
investigation, the insurer waives its right to raise a timeliness defense to the insured's action. 5


(Elliano, supra, 3 Cal.App.3d at pp. 452-453.) Similarly, an insurer that leads its insured to believe
that an amicable adjustment of the claim will be made, thus delaying the insured's suit, will be
estopped from asserting a limitation defense. (See, e.g., Benner v. Industrial Acc. Com. (1945) 26
Cal.2d 346, 350 [159 P.2d 24]; Lagomarsino v. San Jose etc. Title Ins. Co. (1960) 178 Cal.App.2d
455, 462 [3 Cal.Rptr. 80].)


5 As amicus curiae observe, however, similar conduct by the insurer after the limitation period
has run—such as failing to cite the limitation provision when it denies the claim, failing to
advise the insured of the existence of the limitation provision, or failing to specifically plead
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the time bar as a defense—cannot, as a matter of law, amount to a waiver or estoppel. (See,
e.g., Becker v. State Farm Fire and Cas. Co. (N.D.Cal. 1987) 664 F.Supp. 460, 461-462.)


By contrast, equitable tolling has most often been applied in California when the plaintiff first files
a claim before an administrative agency and then files a second proceeding after the limitation
period has expired. Under these circumstances, courts have held the policy underlying the statute of
limitations—prompt notice to permit complete and adequate defense—has been satisfied and that
the period should be tolled in equity to preserve the plaintiff's claim. (Collier v. City of Pasadena
(1983) 142 Cal.App.3d 917, 926 [191 Cal.Rptr. 681] [filing of worker compensation claim tolls
period for filing pension disability claim]; see also Addison v. State of California (1978) 21 Cal.3d
313, 319 [146 Cal.Rptr. 224, 578 P.2d 941] [running of six-month limitation period of Gov. Code,
§ 945.6 tolled while plaintiff's action pending in federal court].)


One commentator has called it “unconscionable” to permit the limitation period to run while the
insured is pursuing its rights in the claims process. (18A Couch, Insurance (2d ed. 1983) § 75:88,
at pp. 99-100.) Couch also observes that some jurisdictions have tolled the limitation period until
the expiration of the 60-day waiting period following the filing of formal proofs of loss. (Id., §
75:91, at p. 106.) This approach effectively allows the insured *691  an additional two months,
or a total of fourteen months, to bring his lawsuit.


Another commentator has suggested that insurers be required to give special notice to insured
claimants of the running of the limitation period during the claims process. (20A Appleman,
Insurance Law and Practice (1980) § 11601, pp. 435-436.) Appleman notes that, as a practical
matter, the insured is usually unaware of and would not reasonably expect such a short limitation
period to run while his insurer is still examining the claim. (Ibid.)


(7a) Like the Peloso court, we conclude the Legislature's intent to provide insureds with a full
year (excluding the tolled period) in which to commence suit can be inferred from the fact that
the period provided by section 2071 is considerably shorter than the usual four years for ordinary
contracts (Code Civ. Proc., § 337) and ten years for an action against developers for property
damage caused by latent defects. (Id., § 337.15; Peloso, supra, 267 A.2d 498 at p. 501.) We find
Peloso's reasoning consistent with the trend in other states toward equitable tolling of the one-
year suit provision in the limited circumstances in which the insurer (or other party against whom
the claim has been made) has received timely notice of the loss and thus is able to investigate the
claim without suffering prejudice.


4. Policy Considerations
Persuasive policy considerations support equitable tolling of the limitations period: Prudential
suggests that suspension of the one-year suit provision during the time the insurer investigates the
loss will frustrate the provision's primary purpose of preventing the revival of stale claims. (See
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Elkins v. Derby (1974) 12 Cal.3d 410, 417-418 [115 Cal.Rptr. 641, 525 P.2d 81, 71 A.L.R.3d 839].)
But as stated in Bollinger, supra, “Originally the shortened limitation periods were inserted into
policies by insurers. Some courts declared such provisions void as against public policy while other
courts enforced them in order to protect freedom of contract. (See cases collected, 41 Yale L.J.
1069-1075.)” (25 Cal.2d at p. 407.) We emphasized in Bollinger that the purpose of a shortened
limitation period was to obtain the advantage of an early trial of the matters in dispute and to make
more certain and convenient the production of evidence on which the rights of the parties depended,
and not to achieve a technical forfeiture of the insured's rights by enforcing the limitation provision
when the insured has given timely notice of a claim to his insurer. ( Id. at pp. 408-410.) We do
not believe that an equitable tolling of the one-year limitation period will frustrate the purpose of
section 2071, or work a hardship on the insurer, whose investigation will necessarily have preceded
the denial of coverage. *692


Moreover, the principle of equitable tolling presents several advantages in eliminating the unfair
results that often occur in progressive property damage cases. First, it allows the claims process
to function effectively, instead of requiring the insured to file suit before the claim has been
investigated and determined by the insurer. Next, it protects the reasonable expectations of the
insured by requiring the insurer to investigate the claim without later invoking a technical rule that
often results in an unfair forfeiture of policy benefits. Although an insurer is not required to pay a
claim that is not covered or to advise its insureds concerning what legal arguments to make, good
faith and fair dealing require an insurer to investigate claims diligently before denying liability.
(See, e.g., California Shoppers, Inc. v. Royal Globe Ins. Co. (1985) 175 Cal.App.3d 1, 56-57
[221 Cal.Rptr. 171].) Third, a doctrine of equitable tolling will further our policy of encouraging
settlement between insurers and insureds, and will discourage unnecessary bad faith suits that are
often the only recourse for indemnity if the insurer denies coverage after the limitation period
has expired. (See Abari, supra, 205 Cal.App.3d 530, 536 [rule that one-year suit provision does
not apply to bad faith suits inapplicable when insured's bad faith action is “transparent attempt to
recover on the policy, notwithstanding his failure to commence suit within one year of accrual”],
original italics.)


Equitable tolling is also consistent with the policies underlying the claim and limitation periods
—e.g., the insurer is entitled to receive prompt notice of a claim and the insured is penalized for
waiting too long after discovery to make a claim. For example, if an insured waits 11 months after
discovering the loss to make his claim, he will have only 1 month to file his action after the claim
is denied before it is time-barred under section 2071. (See e.g., Peloso, supra, 267 A.2d at p. 502.)


Finally, the anomaly caused by a literal application of the one-year suit provision is demonstrated
by the facts of this case. Plaintiffs allege they notified Prudential of their loss in December 1985,
one month after it was discovered. Assuming this delayed discovery was reasonable, they then
had 60 days to file a proof of loss and Prudential had another 60 days to determine liability
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under the policy. During this time, any suit on the policy filed by plaintiffs would have been
premature. (See Bollinger, supra, 25 Cal.2d at p. 403.) Negotiations apparently continued until
January 1987,when plaintiffs assertedly received a letter from Prudential proposing that coverage
would be denied based on the earth movement exclusion unless the insureds had any additional
information that would favor coverage. At this point, plaintiffs sought counsel who contacted
Prudential. In February 1987, Prudential requested that plaintiffs submit to an examination under
oath pursuant to policy terms. It was not until September 1987, that plaintiffs' claim was denied
unequivocally. Thus, if the one-year suit provision *693  were literally applied, plaintiff's suit
would have been untimely before the insurer denied coverage.


We conclude that proper resolution of the foregoing anomaly is to allow the one-year suit provision
of section 2071 to run from the date of “inception of the loss,” as defined above, but to toll it from
the time an insured gives notice of the damage to his insurer, pursuant to applicable policy notice
provisions, until coverage is denied. As Peloso, supra, 267 A.2d 498, observed, “[i]n this manner,
the literal language of the limitation provision is given effect; the insured is not penalized for the
time consumed by the company while it pursues its contractual and statutory rights to have a proof
of loss, call the insured in for examination, and consider what amount to pay; and the central idea
of the limitation provision is preserved since an insured will have only 12 months to institute suit.”
(Id. at pp. 501-502.) We agree with Peloso that such an approach to the limitation provision is
more easily applied than the concepts of waiver and estoppel in the many different fact patterns
that may arise. (Id. at p. 502.)


In the present case, plaintiffs allege that approximately one month had elapsed between the date
the loss was discovered and the date notice thereof was given to Prudential. As stated above, we
conclude plaintiffs should be allowed to amend their complaint to allege facts showing their action
was filed within one year of their delayed discovery of the loss. If, on remand, it is determined that
the delayed discovery of the loss was reasonable, the one-year suit provision would be tolled from
December 1985 until September 1987, when plaintiffs were notified by Prudential that coverage
was denied. Plaintiffs would then have had 11 months to institute suit against Prudential, so that
any suit filed before September 1988 would be considered timely.


5. Progressive Loss Rule
(8) We next examine allocation of indemnity between successive first party property insurers when
the loss is continuous and progressive throughout successive policy periods, but is not discovered
until it becomes appreciable, for a reasonable insured to be aware that his notification duty under
the policy has been triggered. Although the Court of Appeal here held that plaintiffs' claim was
time-barred under section 2071, it observed in dictum that apportionment of damages between
all insurers who insured the risk during the time of the development of the injury would be the
“equitable result.” The court based its reasoning on a line of cases applying the “continuous
exposure theory” of loss allocation, which apportions payment between those insurers whose
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policies insured the risk during the *694  period from the date when damage first occurred to the
date of its discovery by the insured. 6


6 Amici curiae Mid-America Legal Foundation, Pfizer, Inc., W. R. Grace & Co., Keene
Corp., McKesson Corp., GenCorp, and Rheem Manufacturing Co., have filed a request for
judicial notice pursuant to Evidence Code sections 452, subdivision (d), and 459. The request
involves several briefs and other supporting papers filed on behalf of different parties in
various stages of litigation indifferent state and federal courts. Because we do not find the
information necessary to our decision, we deny the request.


The foregoing theory was first announced in the context of a third party construction defect case
(Gruol Construction Co. v. Insurance Co. of North America (1974) 11 Wn.App. 632 [524 P.2d
427]), and more recently found application in cases involving asbestos-related bodily injury. (Ins.
Co. North America v. Forty-Eight Insulations (6th Cir. 1980) 633 F.2d 1212; Keene Corp. v. Ins.
Co. of North America (1981) 667 F.2d 1034 [215 App.D.C. 156].) In 1983, the Court of Appeal
relied on these cases to conclude that apportionment of liability among successive insurers was the
only equitable method for determining which carrier should pay in a third party property damage
case, when the loss (leakage from a swimming pool) continued over two separate policy periods.
(California Union Ins. Co., supra, 145 Cal.App.3d 462.)


Prudential argues that even assuming the applicable one-year suit provision does not bar the suit, it
should not be responsible for any covered loss because plaintiffs presented no evidence that a loss
was suffered during the period of its policy term (Oct. 27, 1977, to Oct.27, 1980). It also asserts that
because its policy period ended in 1980—five years before the damage was allegedly discovered by
plaintiffs—it should not be responsible for indemnification of any covered loss. Prudential asks the
court to adopt a “manifestation rule” of property coverage that fixes liability for first party property
losses solely on the insurer whose policy was in force at the time the progressive damage became
appreciable or “manifest.” (See Home Ins. Co., supra, 205 Cal.App.3d 1388.) In discussing both
the manifestation and continuous exposure theories, we keep in mind the important distinction that
must be made in a causation analysis between first party property damage cases and third party
liability cases. ( Garvey v. State Farm Fire & Casualty Co., supra, 48 Cal.3d 395 at p. 406.)


The Manifestation and Exposure Theories
The first case to discuss a manifestation theory in the first party property context was Snapp v. State
Farm Fire & Cas. Co. (1962) 206 Cal.App.2d 827, 831-832 [24 Cal.Rptr. 44] (Snapp). The Snapp
court was called on to resolve the insurer's contention that its homeowners policy did not cover a
*695  loss to the insured residence resulting from the movement of unstable fill. The homeowners
policy was written by State Farm for a three-year term commencing in 1956 and consisted of the
“California Standard Form Fire Insurance Policy” and an endorsement extending the coverage to
insure against property loss. ( Id. at p. 829.)
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The loss “materialized” and thus became “ascertainable” during State Farm's policy period and
continued to progress after the policy term expired. (Snapp, supra, 206 Cal.App.3d at p. 831.)
State Farm first argued that because the instability of the fill made the resulting earth movement
“inevitable,” the loss was not a “fortuitous” event, and hence not covered under the policy. (Id. at
p. 830.) State Farm relied, in part, on sections 22 and 250, which codify the “loss-in-progress rule”
and provide that an insurance contract indemnifies only against contingent or unknown events (§
22), and any such contingent or unknown event may be insured against subject to the limitations
of the Insurance Code (§ 250). 7


7 The loss-in-progress rule codifies a fundamental principle of insurance law that an insurer
cannot insure against a loss that is known or apparent to the insured. (See Bartholomew v.
Appalachian Ins. Co. (1st Cir. 1981) 655 F.2d 27, 28-29.) The public policy rule is premised
on the view that: To hold the insurer liable for a progressive and continuing property loss
that was discovered before the carrier insured the risk “would be to impose upon the insurer
a guaranty of the good quality of the [property insured] ... , which liability under the policy
the insurer had not assumed.” (Greene v. Cheetham (2d Cir. 1961) 293 F.2d 933, 937.)


The court rejected this argument, however, and held that although the loss may have been
“inevitable,” such inevitability did not alter the fact that “at the time the contract of insurance was
entered into, the event was only a contingency or risk that might or might not occur within the
term of the policy.” (Snapp, supra, 206 Cal.App.2d at p. 830, italics in original.)


State Farm next asserted that even assuming it was responsible for the loss, its liability became
“terminable” on the date its policy expired and therefore it was not liable for the “continuing
damage or loss” after expiration. (Snapp, supra, 206 Cal.App.2d at p. 831.) In rejecting State
Farm's argument, the Snapp court noted that the question of whether the insurer was liable for the
loss was a legal rather than factual issue. (Ibid.) The court held, “[t]o permit the insurer to terminate
its liability while the fortuitous peril which materialized during the term of the policy was still
active would not be in accord either with applicable precedents or with the common understanding
of the nature and purpose of insurance; it would allow an injustice to be worked upon the insured
by defeating the very substance of the protection for which his premiums were paid.” (Ibid.) Thus
the court determined, “[o]nce the contingent event insured against has occurred during the period
covered, the liability of the carrier becomes contractual *696  rather than potential only, and
the sole issue remaining is the extent of its obligation, and it is immaterial that this may not be
fully ascertained at the end of the policy period.” ( Id. at p. 832.) The court concluded the date of
“materialization” of a loss determines which carrier must provide indemnity for a loss suffered by
the insured, and the carrier insuring the risk at the time the damage is first discovered is liable for
the entire loss. (206 Cal.App.2d 827, 831-832.)
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Next, in Sabella v. Wisler (1963) 59 Cal.2d 21, 25 [27 Cal.Rptr. 689, 377 P.2d 889] (Sabella), the
insurer claimed that damage to the insured's residence was not fortuitous and thus not covered
because “the damage occurred as a result of the operation of forces inherent” in the underlying
soil conditions (including uncompacted fill and defective workmanship in the installation of a
sewer outflow that ultimately broke). Sabella rejected the insurer's contention that the loss was
“not fortuitous and hence not a 'risk' properly the subject of insurance.” ( Id. at p. 34.) Relying on
Snapp, supra, 206 Cal.App.2d 827, Sabella held that even if it were inevitable that the damage
would have occurred at some time during ownership of the house, the loss was covered because
such loss was a contingency or risk at the time the parties entered into the policy. ( Sabella, supra,
59 Cal.2d 21 at p. 34; see also Bartholomew v. Ins. Co. of North America (D.R.I., 1980) 502
F.Supp.246, affd. sub nom. Bartholomew v. Appalachian Ins. Co., supra, 655 F.2d 27 [insurer on
risk at time defect is discovered is responsible for loss]; accord Appalachian Ins. Co. v. Liberty
Mut. Ins. Co. (3d Cir. 1982) 676 F.2d 56.)


The next California case to address the problems arising in progressive property damage cases
presented the issue of which carrier should indemnify insureds for a loss that occurred over
two separate policy periods. In California Union Ins. Co., supra, 145 Cal.App.3d 462, a third
party liability insurance case, the insureds installed a swimming pool during Landmark Insurance
Company's policy period. The pipes to the pool (and possibly the pool itself) began to leak
during Landmark's policy period and continued to leak during the term of the subsequent insurer,
California Union. Repairs which the parties believed corrected the leakage were made during
Landmark's policy term. Nonetheless, because the underlying cause of the damage had not been
discovered, the repairs were ineffective and additional damage occurred after California Union
insured the risk.


Because the case involved liability policies, the Court of Appeal relied on three out-of-state liability
cases that had apportioned payment between successive insurers when the damage or injury had
continued during the separate policy periods. One case involved construction damage (Gruol
Construction Co. v. Insurance Co. of North America, supra, 11 Wn.App. 632 [524 P.2d 427]),
and the others involved asbestos-related bodily injury (Ins. *697  Co. of North America v. Forty-
Eight Insulations, supra, 633 F.2d 1212; Keene Corp. v. Ins. Co. of North America, supra, 667
F.2d 1034).


The California Union Ins. Co. court determined that it was faced with a “one occurrence” case,
involving continuous, progressive and deteriorating damage, notwithstanding the fact that new
damage occurred to the pool after certain repairs had been made (California Union Ins. Co., supra,
145 Cal.App.3d 462, 468-474), and held both insurers jointly and severally liable for the damages
( id. at p. 476).It reasoned that in a third party liability case “involving continuous, progressive
and deteriorating damage,” the carrier insuring the risk when the damage first becomes apparent
remains responsible for indemnifying the loss until the damage is complete, notwithstanding a
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policy provision which purports to limit coverage to losses occurring within the parameters of
the policy term. (Ibid.; see Hook, Multiple Policy Period Losses and Liability Under First Party
Policies (1985) Tort & Ins. L.J. 393, 395 [hereafter Hook].)


In Home Ins. Co., supra, 205 Cal.App.3d 1388, the sole issue was “which of two first party
insurers is liable for the loss from continuing property damage manifested during successive policy
periods.” ( Id. at p. 1390.) 8  Home insured the Hotel del Coronado against property damage for
the period September 1, 1980, through October 1, 1986. The concrete facade of portions of the
structure “first began to visibly manifest deterioration in the form of ... 'spalling' (cracking and
chipping)” in or about December of 1980. ( Id. at p. 1391.) The spalling continued after it was
first discovered by the insured and became progressively worse over time, extending through the
expiration of Home's coverage and the inception of the Landmark policy. Although the damage
was initially discovered in the first of the two policy periods, and continued through both policy
periods, apparently it was impossible to determine the extent of damage occurring during each
period, and thus the amount of coverage owed by each insurer could not be determined. In a
subsequent declaratory relief action, the trial court determined that under the manifestation and
loss-in-progress rules, Home was solely at risk. ( Id. at p. 1392.)


8 Home Ins. Co., supra, 205 Cal.App.3d 1388, was decided before Garvey v. State Farm Fire
& Casualty Co., supra, 48 Cal.3d 395, 406, and thus did not distinguish between policy
language used in the first or third party context. As noted by the present Court of Appeal
(the same court that decided Home Ins. Co.), the distinction is an important one. The Court
of Appeal herein thus noted that Home Ins. Co. must be limited to its facts because, in
failing to distinguish between first and third party issues, it was admittedly “not a case for
all purposes.” (See Home Ins. Co., supra, 205 Cal.App.3d at p. 1394, fn. 3.)


The Court of Appeal affirmed, holding that the “date of manifestation determines which carrier
must provide indemnity for a loss suffered by its *698  insured.” (Home Ins. Co., supra, 205
Cal.App.3d at p. 1392.) The court rejected Home's reliance on California Union Ins. Co., supra,
145 Cal.App.3d 462, for the proposition that the loss-in-progress rule is inapplicable to claims for
continuing and progressive property damage. As the Home Ins. Co. court observed, California
Union Ins. Co., supra, had been “based on the exposure theory ... commonly used in asbestos
bodily injury cases (see Ins. Co. of North America v. Forty-Eight Insulations (6th Cir. 1980)
633 F.2d 1212 .... Common sense tells us that property damage cases, even those involving
continuous damage such as the one before us, differ from asbestos bodily injury cases where
injury is immediate, cumulative and exacerbated by repeated exposure. We believe the rationale
for apportioning liability in the asbestos cases is not a basis to deviate from settled principles of
law.” (Home Ins. Co., supra, 205 Cal.App.3d at pp. 1394-1395.) Thus, the Home Ins. Co. court
reasoned, California Union Ins.Co. should not be applied to the property damage case before the
court. ( Id. at p. 1395.) Accordingly, the court held that “as between two first-party insurers, one
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of which is on the risk on the date of first manifestation of property damage, and the other on
the risk after the date of the first manifestation of damage, the first insurer must pay the entire
claim.” ( Id. at p. 1393.)


Because California Union Ins. Co., supra, 145 Cal.App.3d 462, addressed a third party liability
question, its analysis necessarily differed in many respects from the one we undertake here.
As one court observed, in first party cases applying the rule finding coverage only on actual
occurrence of injury, no damage or injury of any kind has taken place until manifestation; the
cause instead lies dormant until it later causes appreciable injury. (Ins. Co. of North America v.
Forty-Eight Insulations, supra, 633 F.2d 1212, 1222, fn. 18.) By contrast, when damages slowly
accumulate, the exposure theory should apply. (Ibid.) As Hook observes, “The issue of continuous
and progressive losses has not arisen frequently in the context of first party cases (perhaps because
homeowner's policies were [originally drafted] to cover only sudden damage such as fire and
windstorm, and not gradual damage such as settlement).” (Hook, supra, Tort & Ins. L. J. at p.
398.) Other commentators have warned against confusing first and third party issues. “Applying
the terminology that has grown up around bodily injury [liability] insurance coverage cases in the
context of coverage for property damage implies that the considerations are identical and obscures
the real differences between the two types of problems.” (Arness & Eliason, Insurance Coverage
for “Property Damage” in Asbestos and Other Toxic Tort Cases (1986) 72 Va.L.Rev. 943, 973, fn.
108.) Accordingly, and because the issue of whether an allocation or exposure theory should apply
in the third party property damage liability context is not before the court, we leave its resolution
to another date. *699


As stated by the Home Ins. Co. court, the manifestation rule in the first party context “promotes
certainty in the insurance industry and allows insurers to gauge premiums with greater accuracy.
Presumably this should reduce costs for consumers because insurers will be able to set aside proper
reserves for well-defined coverages and avoid increasing such reserves to cover potential financial
losses caused by uncertainty in the definition of coverage.” (Home Ins. Co., supra, 205 Cal.App.3d
at pp. 1395-1396.)


Based on the reasoning set forth in Snapp, Sabella and Home Ins. Co., we conclude that in first
party progressive property loss cases, when, as in the present case, the loss occurs over several
policy periods and is not discovered until several years after it commences, the manifestation rule
applies. As stated above, prior to the manifestation of damage, the loss is still a contingency under
the policy and the insured has not suffered a compensable loss. (Snapp, supra, 206 Cal.App.2d
at pp. 831-832.) Once the loss is manifested, however, the risk is no longer contingent; rather,
an event has occurred that triggers indemnity unless such event is specifically excluded under
the policy terms. Correspondingly, in conformity with the loss-in-progress rule, insurers whose
policy terms commence after initial manifestation of the loss are not responsible for any potential
claim relating to the previously discovered and manifested loss. Under this rule, the reasonable



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=205CAAPP3D1393&originatingDoc=I134b4312fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1393&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1393 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=145CAAPP3D462&originatingDoc=I134b4312fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142737&pubNum=350&originatingDoc=I134b4312fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_1222&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1222 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142737&pubNum=350&originatingDoc=I134b4312fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_1222&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1222 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102000359&pubNum=0001359&originatingDoc=I134b4312fabe11d983e7e9deff98dc6f&refType=LR&fi=co_pp_sp_1359_973&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1359_973 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102000359&pubNum=0001359&originatingDoc=I134b4312fabe11d983e7e9deff98dc6f&refType=LR&fi=co_pp_sp_1359_973&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1359_973 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102000359&pubNum=0001359&originatingDoc=I134b4312fabe11d983e7e9deff98dc6f&refType=LR&fi=co_pp_sp_1359_973&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1359_973 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=205CAAPP3D1395&originatingDoc=I134b4312fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1395&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1395 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=205CAAPP3D1395&originatingDoc=I134b4312fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1395&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1395 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=206CAAPP2D831&originatingDoc=I134b4312fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_831 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=206CAAPP2D831&originatingDoc=I134b4312fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_831 





Prudential-LMI Com. Insurance v. Superior Court, 51 Cal.3d 674 (1990)
798 P.2d 1230, 274 Cal.Rptr. 387


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 24


expectations of the insureds are met because they look to their present carrier for coverage. At the
same time, the underwriting practices of the insurer can be made predictable because the insurer is
not liable for a loss once its contract with the insured ends unless the manifestation of loss occurred
during its contract term. ( Id. at p. 832.)


One final question must be addressed regarding the application of a manifestation rule of coverage
in progressive loss cases: how does the rule relate to our rules of delayed discovery and equitable
tolling announced above? We have previously defined the term “inception of the loss” as that point
in time when appreciable damage occurs and is or should be known to the insured, such that a
reasonable insured would be aware that his notification duty under the policy has been triggered.
We conclude that the definition of “manifestation of the loss” must be the same. Under this
standard, the date of manifestation and hence the date of inception of the loss will, in many cases, be
an issue of fact for the jury to decide. When, however, the evidence supports only one conclusion,
summary judgment may be appropriate. For example, when the undisputed evidence establishes
that no damage had been discovered before a given date (i.e., no manifestation occurred), then
insurers whose policies expired prior to that date could not be liable for the loss and would be
entitled to summary judgment. The litigation can then be narrowed to include only. the insurers
whose policies were in effect when the damage became manifest. *700


Conclusion
(7b) Based on the principles discussed above, we conclude plaintiffs should be allowed to amend
their complaint to allege that their delayed discovery of the loss at issue was reasonable, and that
they timely notified Prudential of the loss without unnecessary delay following its manifestation.
If it is found that plaintiffs' delayed discovery of the loss was reasonable, then the rule of equitable
tolling would operate to toll the one-year suit provision from the date the insured filed a timely
notice of loss to Prudential's formal denial of coverage. Whether Prudential must then indemnify
plaintiffs for any covered claim under the policy necessarily depends on whether that insurer was
the carrier of record on the date of manifestation of the loss. Although it appears from the present
record that manifestation of loss occurred in November 1985, after Prudential's policy had expired,
we note that plaintiffs have joined other insurers in the litigation. Therefore, in the absence of
conclusive evidence, we decline to speculate concerning the date manifestation of loss occurred.
The decision of the Court of Appeal is reversed and the cause remanded for proceedings consistent
with our opinion.


Mosk, J., Broussard, J., Panelli, J., Eagleson, J., Kennard, J., and Arabian, J., concurred.
On December 13, 1990, the opinion was modified to read as printed above. *701
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74 U.S. 386
Supreme Court of the United States


RIDDLESBARGER
v.


HARTFORD INSURANCE COMPANY.


December Term, 1868


**1  ERROR to the Circuit Court for Missouri.


This was an action against the Hartford Insurance Company, *387  upon a policy of insurance in
the sum of five thousand dollars, issued by the said company, a corporation created under the laws
of Connecticut, to the plaintiff, upon a brick building, belonging to him, situated in Kansas City,
in the State of Missouri. The policy bore date on the first of June, 1861, and was for one year. The
building was destroyed by fire in March, 1862, and in June following the plaintiff brought an action
for the loss sustained in the Kansas City Court of Common Pleas, in the county of Jackson in that
State. To this action the defendant appeared and answered to the merits, and the cause continued
in that court until June, 1864, when it was dismissed by the plaintiff. Within one year after this
dismissal the present action was commenced in the Court of Common Pleas in the County of St.
Louis, from which it was transferred to the Circuit Court of the United States for the District of
Missouri.


The policy contained the following condition:


‘That no suit or action of any kind against said company for the recovery of any claim upon, under,
or by virtue of the said policy shall be sustainable in any court of law or chancery, unless such suit
or action shall be commenced within the term of twelve months next after the loss or damage shall
occur, and in case any suit or action shall be commenced against said company after the expiration
of twelve months next after such loss or damage shall have occurred, the lapse of time shall be
taken and deemed as conclusive evidence against the validity of such claim thereby so attempted
to be enforced.’


To the present action the defendant pleaded this condition. The plaintiff replied the commencement
of the first action in the Kansas City Court of Common Pleas within the year stipulated in the
condition, and the commencement of the present action within one year after the dismissal of that
action. To the replication the defendant demurred.


The statute of limitations of Missouri, after prescribing various periods of limitation for different
actions, provides that if in any action commenced within the periods mentioned, the plaintiff shall
‘suffer a nonsuit,’ he may commence a new action within one year afterwards. *388
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The Circuit Court sustained the demurrer, and rendered final judgment thereon for the defendant,
and the plaintiff brought the case here by writ of error.


West Headnotes (11)


[1] Insurance Timeliness
The conditions in insurance policy requiring notice of loss to be given and proofs of
amount to be furnished insurer within certain prescribed period must be strictly complied
with to enable insured to recover.


11 Cases that cite this headnote


[2] Action Delay in Commencing
Limitation of Actions Nature of Statutory Limitation
The lapse of years without any attempt to enforce a demand creates a presumption against
its original validity or that it has ceased to subsist and presumption is made by statutes of
limitation a positive bar.


11 Cases that cite this headnote


[3] Limitation of Actions Nature of Statutory Limitation
Statutes of limitation are statutes of repose protecting parties from prosecution of stale
claims, when, by loss of evidence from death of some witnesses, and imperfect recollection
of others, or destruction of documents, it may be impossible to establish the truth.


15 Cases that cite this headnote


[4] Limitation of Actions Nature of Statutory Limitation
Statutes of limitation do not confer any right of action but are enacted to restrict period
within which right otherwise unlimited may be asserted.


1 Case that cites this headnote


[5] Limitation of Actions Nature of Statutory Limitation
The policy of statutes of limitation is to encourage promptitude in prosecution of remedies.
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5 Cases that cite this headnote


[6] Limitation of Actions Nature of Statutory Limitation
Statutes of limitation are founded on general experience of mankind that claims which are
valid are not usually allowed to remain neglected.


10 Cases that cite this headnote


[7] Limitation of Actions Agreements as to Period of Limitation
Statutes of limitation do not prevent parties from stipulating for a shorter period within
which to assert their respective claims.


16 Cases that cite this headnote


[8] Insurance Requisites and Validity
A stipulation in insurance policy that all disputes shall be referred to arbitration is invalid
at attempting to oust courts of jurisdiction.


23 Cases that cite this headnote


[9] Insurance Time Within Which Action Must Be Brought
The condition in insurance policy requiring action thereon to be brought within certain
time must be strictly complied with to entitle insurer to recover.


6 Cases that cite this headnote


[10] Insurance Validity of Provisions
A condition in a policy of fire insurance that no action shall be sustained against the
insurers, unless commenced within 12 months after the loss incurred, and that the lapse
of this time shall be conclusive evidence against the validity of a claim, if sought to be
enforced afterwards, is valid, and not against the policy of the statute of limitations.


107 Cases that cite this headnote


[11] Insurance Circumstances Excusing Compliance
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The fact that an action had been commenced within the time prescribed in an insurance
policy for bringing suit thereon, which was subsequently dismissed, will not relieve
assured from the limitation in the policy, if the action which it is sought to maintain has
been commenced subsequently to the prescribed time.


21 Cases that cite this headnote


Attorneys and Law Firms


Mr. James Hughes, for the plaintiff in error.


**2  I. Parties cannot by a contract agree upon a limitation different from the statutes within which
suit shall be brought, or the right to sue be barred. This would be in conflict with the law and
its policy. The point is so expressly ruled by McLean, J., 1  and by the Supreme Court of Indiana
which followed him. 2


1. A condition in a policy of fire insurance that no action against the insurers, for the recovery of
any claim upon the policy, shall be sustained, unless commenced within twelve months after the
loss shall have occurred, and that the lapse of this period shall be conclusive evidence against the
validity of any claim asserted, if an action for its enforcement be subsequently commenced, is not
against the policy of the statute of limitations, and is valid.


2. The action mentioned in the condition which must be commenced within the twelve months, is
the one which is prosecuted to judgment. The failure of a previous action from any cause cannot
alter the case; although such previous action was commenced within the period prescribed.
1 French et al. v. Lafayette Insurance Company, 5 McLean, 463.


2 Eagle Insurance Company v. Lafayette Insurance Company, 9 Indiana, 443.


This is an attempt to bar or discharge a right of action before the right accrues. It is a well-settled
principle, that a release can only operate upon an existing claim. 3


3 Coke Littleton, 265; Hastings v. Dickinson, 7 Massachusetts, 155; Gibson v. Gibson. 15 Id.
110.


Why has a condition or agreement in a policy, providing that all disputes arising under it shall
be referred to arbitration, been held to be void? Because it is an attempt to oust the jurisdiction
of the courts. 4
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4 Kill v. Hollister, 1 Wilson, 129; Allegre v. Insurance Company, 6 Harris & Johnson, 413.


II. But if the limitation contract, as to the time of bringing the suit, is valid, and binds the
plaintiff to commence his action within twelve months next after the loss occurred, then we insist
that inasmuch as the plaintiff did commence his action against the defendant, within the time
prescribed, viz., in June, 1862, in the Kansas City Court of Common Pleas, in Jackson County,
Missouri, in which he sought to recover, for the same cause of action and none other, that he seeks
to recover for in the present suit; to which action defendant appeared and filed an answer to the
merits thereof; that said action was pending and undetermined in said court until June, 1864, when
plaintiff sufiered a nonsuit therein, and the present action was commenced in the St. *389  Louis
Court of Common Pleas, in July, 1864, within twelve months after the nonsuit was suffered; then
plaintiff has complied with the condition in said contract according to, and in compliance with the
then existing laws of Missouri, and is entitled to maintain the present action. 5


5 Haymake v. Haymaker, 4 Ohio State, 272.


**3  The contract was made in the State of Missouri, and was made with reference to the then
existing laws of that State.


That law became a part of the contract itself, and to that law we must look in giving a construction
to the contract; and so far as the remedy is concerned, when suit is brought in that State to enforce
a right growing out of that contract, the law of that State must alone govern and determine. The
Revised Statute of 1855 were in force when the contract was made, and so continued in force until
after the commencement of this suit in the Common Pleas Court of St. Louis County.


The statute of limitations of that State enacts that actions of this kind shall be brought within five
years next after the cause of action accrues, provided that if any action be commenced within the
time prescribed, and the plaintiff therein ‘suffer a nonsuit,’ such plaintiff may commence a new
action, within one year from the time of such nonsuit suffered.
Mr. R. D. Hubbard, contra.


Opinion


Mr. Justice FIELD, after stating the case, delivered the opinion of the court, as follows:


By the demurrer to the replication two questions are presented for our determination: First;
whether the condition against the maintenance of any action to recover a claim upon the policy,
unless commenced within twelve months after the loss, is valid; and Second; whether if valid, the
condition was complied with in the present case under the statute of limitations of Missouri.
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The objection to the condition is founded upon the notion that the limitation it prescribes
contravenes the policy of the *390  statute of limitations. This notion arises from a misconception
of the nature and object of statutes of this character. They do not confer any right of action. They
are enacted to restrict the period within which the right, otherwise unlimited, might be asserted.
They are founded upon the general experience of mankind that claims, which are valid, are not
usually allowed to remain neglected. The lapse of years without any attempt to enforce a demand
creates, therefore, a presumption against its original validity, or that it has ceased to subsist. This
presumption is made by these statutes a positive bar; and they thus become statutes of repose,
protecting parties from the prosecution of stale claims, when, by loss of evidence from death of
some witnesses, and the imperfect recollection of others, or the destruction of documents, it might
be impossible to establish the truth. The policy of these statutes is to encourage promptitude in
the prosecution of remedies. They prescribe what is supposed to be a reasonable period for this
purpose, but there is nothing in their language or object which inhibits parties from stipulating
for a shorter period within which to assert their respective claims. It is clearly for the interest of
insurance companies that the extent of losses sustained by them should be speedily ascertained,
and it is equally for the interest of the assured that the loss should be speedily adjusted and paid.
The conditions in policies requiring notice of the loss to be given, and proofs of the amount to be
furnished the insurers within certain prescribed periods, must be strictly complied with to enable
the assured to recover. And it is not perceived that the condition under consideration stands upon
any different footing. The contract of insurance is a voluntary one, and the insurers have a right to
designate the terms upon which they will be responsible for losses. And it is not an unreasonable
term that in case of a controversy upon a loss resort shall be had by the assured to the proper
tribunal, whilst the transaction is recent, and the proofs respecting it are accessible.


**4  A stipulation in a policy to refer all disputes to arbitration stands upon a different footing.
That is held invalid, *391  because it is an attempt to oust the courts of jurisdiction by excluding
the assured from all resort to them for his remedy. That is a very different matter from prescribing
a period within which such resort shall be had. The condition in the policy in this case does not
interfere with the authority of the courts; it simply exacts promptitude on the part of the assured
in the prosecution of his legal remedies, in case a loss is sustained respecting which a controversy
arises between the parties.


The statute of Missouri, which allows a party who ‘suffers a nonsuit’ in an action to bring a new
action for the same cause within one year afterwards, does not affect the rights of the parties in
this case. In the first place, the statute only applies to cases of involuntary nonsuit, not to cases
where the plaintiff of his own motion dismisses the action. It was only intended to cover cases
of accidental miscarriage, as from defect in the proofs, or in the parties or pleadings, and like
particulars. In the second place, the rights of the parties flow from the contract. That relieves them
from the general limitations of the statute, and, as a consequence, from its exceptions also.
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The action mentioned, which must be commenced within the twelve months, is the one which is
prosecuted to judgment. The failure of a previous action from any cause cannot alter the case. The
contract declares that an action shall not be sustained, unless such action, not some previous action,
shall be commenced within the period designated. It makes no provision for any exception in the
event of the failure of an action commenced, and the court cannot insert one without changing
the contract.


The questions presented in this case, though new to this court, are not new to the country. The
validity of the limitation stipulated in conditions similar to the one in the case at bar, has been
elaborately considered in the highest courts of several of the States, 6  and has been sustained in
all of *392  them, except in the Supreme Court of Indiana, 7  which followed an adverse decision
of Mr. Justice McLean in the Circuit Court for the district of that State. 8  Its validity has also been
sustained by Mr. Justice Nelson in the Circuit Court for the District of Connecticut. 9


6 Peoria Insurance Company v. Whitehill, 25 Illinois, 466; Williams v. Mutual Insurance
Company, 20 Vermont, 222; Wilson v. AEtna Insurance Company, 27 Id. 99; N. W. Insurance
Company v. Phoenix Oil Co., 31 Pennsylvania State, 449; Brown and Wife v. Savannah
Insurance Company, 24 Georgia, 101; Portage Insurance Company v. West, 6 Ohio State,
602; Amesbury v. Bowditch Insurance Company, 6 Gray, 603; Fullam v. New York Insurance
Company, 7 Gray, 61; Carter v. Humboldt, 12 Iowa, 287; Stout v. City Insurance Company,
Id. 371; Ripley v. AEtna Insurance Company, 29 Barbour, 552; Gooden v. Amoskeag
Company, 20 New Hampshire, 73; Brown v. Roger Williams Company, 5 Rhode Island, 394;
Brown v. Roger Williams Company, 7 Id. 301; Ames v. New York Insurance Company, 4
Kernan, 253.


7 The Eagle Insurance Company v. Lafayette Insurance Company, 9 Indiana, 443.


8 French v. Lafayette Insurance Company, 5 McLean, 461.


9 Cray v. Hartford Insurance Company, 1 Blatchford, 280.


**5  We have no doubt of its validity. The commencement, therefore, of the present action within
the period designated was a condition essential to the plaintiff's recovery; and this condition was
not affected by the fact that the action, which was dismissed, had been commenced within that
period.


JUDGMENT AFFIRMED.
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93 Cal.App.5th 436
Review granted. See Cal. Rules of Court 8.1105 and 8.1115


(and corresponding Comment, par. 2, concerning rule 8.1115(e)(3))
Court of Appeal, First District, Division 2, California.


Katherine ROSENBERG-WOHL, Plaintiff and Appellant,
v.


STATE FARM FIRE AND CASUALTY COMPANY, Defendant and Respondent.


A163848
|


Filed July 11, 2023


Synopsis
Background: Insured filed putative class action against insurer under Unfair Competition
Law (UCL) and for “public injunctive relief,” after insurer denied claim under homeowners
policy for expenses to repair outside staircase. The Superior Court, San Francisco County,
No. CGC-20-587264, Anne-Christine Massullo, J., sustained insurer's demurrer to amended
complaint, without leave to amend, and insured appealed.


Holdings: The Court of Appeal, Richman, J., held that:


[1] insured's suit was governed by one-year limitations provision under policy, and not four-year
limitations period governing suits brought under UCL, and


[2] insurer did not waive limitations defense by reopening claim after limitations period had
expired.


Affirmed.


Stewart, P.J., filed dissenting opinion.


See also, 2022 WL 901545.


Procedural Posture(s): On Appeal; Demurrer to Complaint.
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West Headnotes (16)


[1] Insurance Time Within Which Action Must Be Brought
That a cause of action is labeled a claim under the Unfair Competition Law (UCL) is not
dispositive of whether a claim against an insurer is governed by the limitations period
provision in the policy; instead, the nature of the right sued upon and the circumstances
underlying its invocation control, and the court looks not to the claim's label as a UCL
claim but to the nature of the obligation allegedly breached. Cal. Bus. & Prof. Code §
17200 et seq.


[2] Antitrust and Trade Regulation Time to Sue;  Limitations
Insurance Time Within Which Action Must Be Brought
Insured's claim against insurer under Unfair Competition Law, based on insurer's alleged
failure to “investigate all claims made in good faith and reasonable manner,” its
purportedly faulty claims adjudication process, and its decision to deny coverage without
having conducted investigation of claim, was grounded upon insurer's denial of coverage
for expenses to repair outside staircase, and thus, claim was governed by one-year
limitations period for suit against insurer under policy, and not four-year limitations period
governing suits brought under UCL, despite insured's attempt to disclaim policy benefits
and regardless of whether she sought only injunctive and declaratory relief, and not money
damages; insured could not pursue claim under UCL without showing that suffered loss
of money or property. Cal. Bus. & Prof. Code §§ 17204, 17208.


[3] Insurance Time to sue and limitations
Where a bad faith action against an insurer is based on allegations relating to the handling
of a claim or the manner in which it is processed, it is an action on the policy and, therefore,
subject to the limitations bar under the policy.


[4] Courts Operation and effect in general
Unpublished federal opinions are citable.


[5] Insurance Pleading
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Insured cannot plead around one-year limitations provision in an insurance policy by
labeling her cause of action something different than breach of contract which includes
claims for bad faith.


[6] Insurance Good faith and fair dealing
The implied covenant of good faith and fair dealing requires an insurer to give at least as
much consideration to the interests of the insured as it gives its own.


[7] Contracts Terms implied as part of contract
There is an implied covenant of good faith and fair dealing in every contract that neither
party will do anything which will injure the right of the other to receive the benefits of
the agreement.


[8] Insurance Settlement Duties;  Bad Faith
Insurance Reasonableness of insurer's conduct in general
To establish the insurer's bad faith liability, the insured must show that the insurer has (1)
withheld benefits due under the policy, and (2) that such withholding was unreasonable
or without proper cause.


[9] Contracts Acts or Omissions Constituting Breach in General
The implied covenant of good faith in every contract can be breached for objectively
unreasonable conduct, regardless of the actor's motive.


[10] Insurance Reasonableness of insurer's conduct in general
Insurance Punitive or multiple damages
If an insurer denies benefits under a policy unreasonably (i.e., without any reasonable basis
for such denial), it may be exposed to the full array of tort remedies, including possible
punitive damages.


[11] Antitrust and Trade Regulation Private entities or individuals
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Standing requirement under Unfair Competition Law (UCL) that the plaintiff “suffered
injury in fact and has lost money or property as a result of the unfair competition” is
intended to preserve standing for those who had business dealings with defendant and had
lost money or property as result of defendant's unfair business practices. Cal. Bus. & Prof.
Code § 17204.


[12] Antitrust and Trade Regulation Private entities or individuals
To have standing to sue an insurer under the Unfair Competition Law (UCL), an insured
must establish that she has personally lost money or property, that she has some form of
economic injury, i.e., that she has personally suffered harm. Cal. Bus. & Prof. Code §
17201 et seq.


[13] Insurance Particular conduct
Insurer did not waive defense that insured's claim under Unfair Competition Law (UCL)
was governed by one-year limitations period under homeowners policy, and not four-year
limitations period governing suits brought under UCL, by reopening insured's claim for
expenses to repair outside staircase that insurer had previously denied, after limitations
period expired, in response to insured's husband's inquiry to “see what, if anything could
be done”; policy required that any waiver be in writing, insured did not allege that
insurer agreed to waive limitations provision in writing, and insurer's use of phrases
“reopened,” “for some reason,” and “next step” could not support finding that insurer
waived limitations defense. Cal. Bus. & Prof. Code § 17208.


[14] Insurance Estoppel and Waiver
A waiver exists whenever an insurer intentionally relinquishes its right to rely on the
limitations provision in the policy, with the exception of conduct or representations made
after the contractual limitation period has run.


[15] Insurance Estoppel and Waiver
To establish waiver of a limitations provision under an insurance policy, the insured must
show that the insurer intentionally relinquished its right to rely on the limitations provision.


[16] Estoppel Presumptions and burden of proof
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Estoppel Weight and sufficiency of evidence
Burden is on party claiming waiver of right to prove it by clear and convincing evidence
that does not leave matter to speculation, and doubtful cases will be decided against waiver.


**856  Trial Court: San Francisco County Superior Court, Trial Judge: Honorable Anne-Christine
Massullo (San Francisco County Super. Ct. No. CGC-20-587264)


Attorneys and Law Firms


Attorney for Plaintiff and Appellant, Katherine Rosenberg-Wohl: Hershenson Rosenberg-Wohl,
David Rosenberg-Wohl, Oakland;


Attorney for Defendant and Respondent, State Farm Fire and Casualty Company: DTO Law,
Lauren Hudecki, Megan O'Neill, Los Angeles.


Opinion


Richman, J.


*439  Plaintiff/appellant Katherine Rosenberg-Wohl (plaintiff) had a homeowners insurance
policy with defendant/respondent State Farm Fire and Casualty Company (State Farm), providing
coverage on her home in San Francisco; the policy has a limitation provision that requires lawsuits
to be “started within one year after the date of loss or damage.” In late 2018 or early 2019, plaintiff
noticed that on two occasions an elderly neighbor stumbled and fell as she descended plaintiff's
outside staircase, and learned that the pitch of the stairs had changed and that to make the **857
stairs safe the staircase needed to be replaced. In late April 2019, plaintiff authorized the work
and contacted State Farm, and on August 9, she submitted a claim for the money she had spent.
On August 26, State Farm denied the claim. Sometime later, plaintiff's husband, attorney David
Rosenberg-Wohl, *440  reached out to State Farm “to see if anything could be done,” and in
August 2020 a State Farm adjuster said it had reopened the claim. And a few days later denied it.


In October 2020, represented by her husband, plaintiff filed two lawsuits against State Farm in San
Francisco Superior Court. One alleged two causes of action, for breach of the policy and for bad
faith. That lawsuit was removed to federal court, and was resolved against plaintiff on a motion to
dismiss based on the one-year limitation provision. It is currently on appeal in the Ninth Circuit.


The other action, the one before us, purports to allege a claim for violation of California's
unfair competition law. This case was also resolved against plaintiff, also based on the limitation
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provision—here, when the trial court sustained a demurrer to the second amended complaint
without leave to amend. Plaintiff appeals, asserting two arguments: (1) the one-year limitation
provision does not apply to her unfair competition claim, and (2) even if it does, State Farm waived
the limitation provision. We affirm.


BACKGROUND


The General Setting 1


1 Our recitation of facts is based upon the allegations in plaintiff's second amended complaint,
which we accept as true if properly pled. (290 Division (EAT), LLC v. City and County of San
Francisco (2022) 86 Cal.App.5th 439, 450, 302 Cal.Rptr.3d 493.) We also rely on facts that
are the subject of judicial notice (Blank v. Kirwan (1985) 39 Cal.3d 311, 318, 216 Cal.Rptr.
718, 703 P.2d 58) which, as pertinent here, include the federal case, of which the trial court
took judicial notice below, and of which plaintiff requests judicial notice here, a request we
grant.


Plaintiff owns a home in San Francisco, insured under a policy with State Farm. The policy
contains a provision entitled “Suit Against Us” that states: “No action shall be brought unless there
has been compliance with the policy provisions. The action must be started within one year after
the date of loss or damage.”


In late 2018 or early 2019, plaintiff noticed that an elderly visitor had twice stumbled and fell when
descending the exterior staircase of plaintiff's home and, upon investigating, learned that the pitch
of the staircase had changed, and the entire staircase needed to be replaced. Plaintiff authorized
the work and notified State Farm of it on April 23, 2019. Over three months later, on August 9,
she submitted a claim to State Farm for her construction expenses, *441  which by then were
approximately $52,600, with another $16,800 in anticipated expenses for additional work. 2


2 The claim is not in the record. However, in the federal case plaintiff alleged that her
“understanding is that some portion of the staircase had just settled.” We cannot help but
note that one of the perils excluded by the policy is loss by “settling.”


By letter dated August 26—plaintiff alleges, without any investigation—State Farm denied the
claim. While the letter itself is not in the record, plaintiff alleges that the letter stated that there
was “no evidence of a covered cause or loss nor any covered accidental direct physical loss to the
front exterior stairway,” which letter went on to note that the policy “excludes coverage for this
type of damage...” identifying five items as “this type of damage”:
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**858  (1) “wear, tear, marring, scratching, deterioration, inherent vice, latent defect or
mechanical breakdown”;


(2) “corrosion, electrolysis or rust”;


(3) “wet or dry rot”;


(4) “settling, cracking, shrinking, bulging, or expansion of pavements, patios, foundation,
walls, floors, roofs or ceilings”;


(5) “fungus.”


The letter also specifically referenced “the suit limitation period” as a “policy defense.” And,
plaintiff alleges, State Farm had “no basis for its decision,” as it had not inspected the stairs, asked
her or her husband questions, interviewed the elderly neighbor, or contacted any of the contractors
involved.


At some unspecified point, plaintiff's husband reached out to State Farm insurance agent Doug
Lehr “to see what, if anything could be done,” and the agent said he would see what he could
do. On August 10, 2020, State Farm adjuster Rita Lee left a voice-mail message stating that State
Farm had “reopened” the claim, and that she was making herself available to address and possibly
resolve any coverage questions plaintiff had before she might want to “move forward with the
next step.”


On August 24, Mr. Rosenberg-Wohl spoke with Lee. Among other things Lee said that it if the
claimed loss were “to be covered,” something “sudden” had to have happened. And what plaintiff
claimed coverage for, Lee said, was just “preventative.”


*442  Immediately following that conversation, Lee denied what plaintiff calls the “newly
adjusted claim,” which plaintiff alleges reiterated this: “Based on the investigation findings, there
was no evidence of a covered cause for accidental direct physical damage to the property,”
confirming what “[Lee] stated on the phone: [t]he policy does not provide coverage for
preventative nor safety measures to the property. Maintenance would be the responsibility of the
property owner to properly maintain the property to keep it safe.”


Weeks later, plaintiff filed her lawsuits.


The Proceedings Below
On October 22, 2010—some 18 months after she had replaced the staircase, 14 months after State
Farm had denied her claim the first time, and nearly six months after the one-year limitation period
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of the policy had expired—plaintiff filed two lawsuits in San Francisco County Superior Court:
(1) action No. 587262 and (2) action No. 587264.


Action No. 587262 alleged two claims, for breach of the policy and violation of the covenant of
good faith and fair dealing. That case was removed to federal court, where it was dismissed by
the District Court on a motion to dismiss. It is currently on appeal: (N.D. Cal 2022) 2022 WL
901545, appeal pending.


Action No. 587264, this case, initially alleged causes of action for declaratory relief and violation
of the Unfair Competition Law (UCL). The action was designated as a “class action,” filed by
plaintiff “on behalf of herself and those similarly situated.” The case was designated complex and
assigned for all purposes to the Honorable Anne-Christine Massullo.


A few months later, apparently before State Farm filed a responsive pleading, plaintiff filed an
amended complaint. The amended complaint was titled as one “stating claim for unfair competition
and need for public injunctive relief.”


State Farm filed a demurrer to the amended complaint on two bases: (1) there was another action
pending, and (2) the complaint failed to state a claim under the UCL because the action was “time-
barred” **859  and State Farm “has not acted unfairly.” State Farm also filed a motion to strike.


At the hearing on the demurrer, Judge Massullo questioned Mr. Rosenberg-Wohl about whether
this action was requesting “specific injunctive relief.” The is what followed:


*443  “MR. ROSENBERG-WOHL: Correct.


“THE COURT: And the plaintiff is saying, ‘Court, you should tell State Farm, “This is the way
that you must handle claims. You must do A, B, C, and D when you are denying a claim” ’—or ‘
“investigating and then denying a claim. There should be specific” ’—‘ “there's a specific process
and specific language that you can use.” ’ That's the public relief that's being sought here; correct?


“MR. ROSENBERG-WOHL: Correct. But there are many ways—there are many ways to
accomplish that result. It doesn't have to be in a detailed order and specific stuff. It's a standard,
a simple standard, that they can follow.... [¶] I mean, you could imagine—for example, if at the
end of the litigation, the argument is, ‘State Farm, you have an obligation to objectively consider
all claims presented,’ their business practice would change fundamentally, and you've just said
one sentence.” 3
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3 At oral argument here, Mr. Rosenberg-Wohl could not answer whether any such injunction
would be mandatory or prohibitory. And, we hasten to add, at no point along the way has he
as much as suggested how the superior court would monitor any such injunction.


On April 20, 2021, Judge Massullo filed an order on the demurrer and the motion to strike, holding
that the one-year limitation provision applied to plaintiff's claim, and sustaining the demurrer with
leave to amend to add additional facts supporting waiver. She also ruled that the issue of whether
State Farm acted unfairly (that is, whether the replacement staircase is or is not covered under the
policy) could not be decided on demurrer. And finally, as to the motion to strike the requests for
and references to “public injunctive relief,” she granted it with leave to amend.


On May 21, plaintiff filed a second amended complaint (SAC), adding, apparently without leave
of court, a claim for false advertising, a complaint labeled “Second Amended Complaint Stating a
Claim for False Advertising, Unfair Competition, and Need for Public Injunctive Relief.” The SAC
is 18 pages long, comprised of 64 paragraphs, and begins with its preliminary allegations as to the
parties and the policy. There follows a capitalized, boldface heading that “Plaintiff's Experience
With How State Farm Adjudicates One Particular Insurance Policy, Her Homeowners
Policy,” after which the complaint alleges in detail, for some 36 paragraphs, the facts set forth
above. The paragraphs allege among other things that “State Farm summarily denied” plaintiff's
claim; that State Farm “did not explain its analysis or justify its conclusion in a way that [plaintiff]
could evaluate State Farm's coverage decision”; and that “State Farm had no basis for its decision.”
And it goes on with these two paragraphs:


*444  “21. Because State Farm did not investigate Plaintiff's claim, State Farm had no reasonable
basis for its determination that coverage should be denied. This conduct was intentional; this
conduct was and is designed to deny claimants coverage for all but the most obvious of covered
claims, to the detriment of State Farm's policyholders and to its own benefit.


“22. On information and belief, State Farm has a practice of obfuscating and regularly fails to make
clear precisely what the basis is for its denials. On information and belief, State Farm followed
that practice here. Instead of explaining **860  how Plaintiff's claim was not covered under the
homeowners policy, State Farm listed a wide range of excluded risks that were possibly applicable
—‘the usual suspects,’ as it were—one or more of which, apparently was the basis for its denial
of coverage [going on to list the exclusions quoted above] ....”


The SAC then states, again in capitalized boldface, that “This Is Not A Lawsuit For Damages
For Breach Of Contract; Rather It Is A Challenge To How State Farm Does Business.” It
then refers to the federal action, describing it as a claim for money, and as to which the one-year
limitation applies. In claimed contrast, plaintiff alleges, “this particular claim is not on the contract
but on State Farm's claims adjudications process, hence the appropriate statute of limitations here
is that applicable to the false advertising and unfair competition claims, below.... [¶] This action is
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different; it has nothing to do with State Farm's particular insurance contract (policy FP-7955) or
how State Farm (mis)treated Plaintiff in the context of her property claim. Win or lose her claim
for coverage and damages in federal court, the business practices employed by State Farm need
to change. That is the goal of this lawsuit. Someone needs to hold State Farm to the standard
its customers (and the law of this State) demand. Plaintiff has standing to bring this claim for
injunctive relief because she continues to have her homeowners policy (and expects to have it into
the foreseeable future) and that allows her to try to hold State Farm to task in how it manages of
its property insurance policies, whether they be the particular homeowners policy she has, other
homeowners policies, automobile policies, personal property policies, or otherwise. The process
of adjudication State Farm uses is the same; the same standard of reasonableness and fairness
should apply....”


The SAC then goes on to allege the substance of the two causes of action, the first for false
advertising, the second, for unfair competition. And as to the UCL claim, the SAC alleges among
other things as follows:


“52. Under California law, State Farm is to give at least as much consideration to the interests of
its insureds as it gives to its own interests when adjudicating a claim.


*445  “53. However, as is evident from the allegations above, State Farm does not accept this legal
obligation. Without a Court order specifically requiring State Farm to comply with this standard,
State Farm will continue to violate its legal obligations to its insureds.


“54. Drafting such an order is straightforward. An example would be: ‘State Farm is ordered, when
adjudicating any property insurance claim presented to it, to give at least as much consideration
to the interests of its insured as to its own interests.’


“a. With such an order, State Farm would know that it must investigate in a good faith and
reasonable manner all claims made to it.


“b. With such an order, State Farm would know that it must identify the applicable reason(s) for
any denial, so that a claimant can evaluate State Farm's good faith and reasonableness and decide
whether and how to submit new or different evidence or argumentation....”


Then, after some conclusory allegations that State Farm's conduct constitutes an unfair business
practice, the SAC adds this: “Without this Court's intervention, State Farm will continue the
procedures it has employed that have failed to assure that it gives at least as much consideration
to the welfare of its insured as it gives to **861  its own interests when determining whether to
settle a claim.”
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Finally, the SAC refers, again in capitalized boldface, to “Public Injunctive Relief and Attorneys
Fees Under [Code of Civil Procedure section] 1021.5,” and alleges as follows:


“62. It is possible that Plaintiff will benefit from this lawsuit, to be sure. But it is not likely. There
are no damages sought here; that is in the federal action. And while it is possible that, given her
continuing relationship with State Farm and her possession of property policies, that she will make
another claim such that a change in policy will benefit her, that is only a possibility. By contrast, it is
a statistical certainty that other Californians who either have a State Farm homeowners policy like
Plaintiff has or have any number of other State Farm property insurance policies will suffer losses
and make a claim and benefit greatly from the injunctive relief Plaintiff seeks here. That is truly
the public injunctive relief justifying an award of attorneys fees under [Code of Civil Procedure
section 102[1].5.”


On June 21, State Farm filed a demurrer and a motion to strike. The demurrer argued that both
causes of action failed to state a claim, the first, for false advertising, because “Plaintiff's claim
is time-barred under her insurance policy and Plaintiff fails to satisfy the reasonable consumer
standard *446  required to assert claims regarding State Farm's alleged representations,” and the
second, for violation of the UCL, because “Plaintiff's claim is time-barred under her insurance
policy.”


On July 19, plaintiff filed her opposition to the demurrer. The opposition was a total of eight
pages, only the first five of which dealt with the issue here. 4  Plaintiff's opposition argued that the
applicable limitations period was four years under Business and Professions Code section 17208,
and that plaintiff could not be held to have waived the four-year limitation provision, in the course
of which plaintiff attempted to distinguish a case State Farm had cited, Sullivan v. Allstate Ins.
Co. (C.D. Cal. 1997) 964 F.Supp. 1407 (Sullivan). Plaintiff's opposition then turned to the issue of
waiver, which acknowledged that “There is superficial appeal to the [State Farm] arguments, given
the language of the cases State Farm cites.” And the opposition went on to acknowledge several
cases holding against plaintiff, which cases were based on language in Prudential-LMI Com. Ins.
v. Superior Court (1990) 51 Cal.3d 674, 274 Cal.Rptr. 387, 798 P.2d 1230 (Prudential) stating that
“conduct by the insurer after the limitation period has run ... cannot, as a matter of law, amount to
a waiver or estoppel,” (Prudential, supra, 51 Cal.3d at p. 690, fn. 5, 274 Cal.Rptr. 387, 798 P.2d
1230), going on to essentially argue that the language did not mean what it said.


4 The last three pages in the opposition addressed the false advertising claim.


State Farm filed a reply, and the demurrer came on for hearing on July 26, prior to which
Judge Massullo had issued a tentative ruling in favor of State Farm. The hearing began with
Mr. Rosenberg-Wohl stating that plaintiff was abandoning the false advertising claim. He then
said, “there are three issues he wished to address,” the first two of which involved the limitation
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provision, the third waiver. He did, counsel for State Farm responded, and at the conclusion of the
hearing Judge Massullo took the matter under submission.


On July 29, Judge Massullo entered her order sustaining the demurrer without leave to amend, a
comprehensive order indeed, eight pages of thoughtful analysis. **862  Following an exposition
of the background,” she set forth her “discussion and analysis,” essentially concluding as follows:


“[T]he limitation period in the contract applies to all of plaintiff's claims, including her claim for
unfair practices, false advertising, and injunctive relief because the essence of the relief sought
relates to the denial of her claim. California cases interpreting one-year limitations provisions have
made clear that the one-year provision bars both contract and tort actions not filed within that
period, as long as the claim for relief is ‘on the policy,’ meaning that it seeks to recover policy
benefits or is grounded upon a failure to pay policy benefits. [Citations.]


*447  “To be sure, Plaintiff here does not seek to recover policy benefits. But the Court is
persuaded that Plaintiff's claims are nonetheless ‘on the policy’ because they are ‘grounded upon
[State Farm's] failure to pay policy benefits.’ Plaintiff's initial claim on the policy, State Farm's
denial, and Plaintiff's subsequent claim for relief are all inextricably intertwined. The gravamen
of Plaintiff's claim is that State Farm has a process of adjudication wherein it ‘summarily’ denies
claims without investigating or providing a precise basis for its denials, ‘depriv[ing] Plaintiff of
any reasonable opportunity to question or challenge the basis of the denial.’ [Citations.] Though
Plaintiff seeks equitable relief in the form of an injunction, [citation], as opposed to damages (i.e.,
policy benefits), the essence of the relief sought relates to the denial of her claim.” (Fn. omitted.)
And, she added, “All of the alleged acts which form the basis of Plaintiff's claims occurred during
the claim handling process. [Citations.]” Finally, Judge Massullo held that State Farm had not
waived the limitation provision.


Judgment was entered for State Farm, from which plaintiff filed her appeal.


DISCUSSION


The One-Year Suit Provision
The one-year limitation provision in the State Farm policy is there because “[b]y statute ...
insurance policies providing fire insurance on California property must include the standard
form provisions contained in [Insurance Code section] 2071 or provisions that are at least their
substantial equivalent.” (Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter
Group 2022) ¶ 6:254.) The standard form provisions required by this statute include one entitled
“Suit,” which states: “No suit or action on this policy for the recovery of any claim shall be
sustainable in any court of law or equity unless all the requirements of this policy shall have been
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complied with, and unless commenced within 12 months next after inception of the loss.” (Ins.
Code, § 2071.) And such one-year limitation provisions have long been held valid, as we ourselves
noted in Jang v. State Farm Fire & Casualty Co. (2000) 80 Cal.App.4th 1291, 1296, 95 Cal.Rptr.2d
917 (Jang), quoting C & H Foods Co. v. Hartford Ins. Co. (1984) 163 Cal.App.3d 1055, 1064,
211 Cal.Rptr. 765.)


The Law of Demurrers
As to the law on demurrers in this setting, our colleagues in Division Four recently confirmed the
applicable principles, in Raja Development Co., Inc. v. Napa Sanitary Dist. (2022) 85 Cal.App.5th
85, 91–92, 301 Cal.Rptr.3d 147: “ ‘This appeal follows the sustaining of a demurrer. The
application of *448  the statute of limitations on undisputed facts is a purely legal question
[citation]; accordingly, we review the lower courts’ rulings de novo. We must take the allegations
of the operative complaint as true and consider whether the facts alleged establish [plaintiffs’]
claim is barred **863  as a matter of law.’ [Citation.] ... [¶] ‘To determine the statute of limitations
which applies to a cause of action it is necessary to identify the nature of the cause of action,
i.e., the “gravamen” of the cause of action.’ [Citation.] ‘ “[T]he nature of the right sued upon
and not the form of action nor the relief demanded determines the applicability of the statute of
limitations under our code.” ’ [Citation.] ‘What is significant for statute of limitations purposes is
the primary interest invaded by defendant's wrongful conduct.’ ” (See also Fox v. Ethicon Endo-
Surgery, Inc. (2005) 35 Cal.4th 797, 810–811, 27 Cal.Rptr.3d 661, 110 P.3d 914; Honig v. San
Francisco Planning Dept. (2005) 127 Cal.App.4th 520, 526, 25 Cal.Rptr.3d 649.)


The UCL Claim is Time-Barred


Introduction
Plaintiff's first argument is that Judge Massullo erred because the four-year statute of limitations
governs. The argument is brief indeed, less than five pages long, included within which is plaintiff's
recognition that “there is ... no doubt that an insured cannot plead around the one-year limitations
provision by labeling her cause of action something different than breach of contract,” citing to
Jang, supra, 80 Cal.App.4th at p. 1301, 95 Cal.Rptr.2d 917, Velasquez v. Truck Ins. Exchange
(1991) 1 Cal.App.4th 712, 722, 5 Cal.Rptr.2d 1 (Velasquez), and Sullivan, supra, 964 F.Supp.
at pages 1414–1415. After that acknowledgement—perhaps concession is more apt—plaintiff
continues with this: “But where damages are not sought but rather the relief sought is change of an
unfair policy that affects not just the insured but the public at large, the insurer's policy promise to
the insured is not at issue,” citing to 20th Century Ins. Co. v. Superior Court (2001) 90 Cal.App.4th
1247, 1280–1281, 109 Cal.Rptr.2d 611 (20th Century).


Plaintiff's brief makes another concession, that “Simply alleging a claim under the UCL, of course,
is no different from one alleging breach of the covenant of good faith and fair dealing or any other
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claim in which the point is to recover money for breach of contract. [Citations.]” And plaintiff's
argument concludes with this: “But here the UCL claim about practice and procedure is not a
contract claim—the conduct is unfair even though it is not required under the policy, and it is unfair
regardless of whether it leads to payment under the policy or no.” And plaintiff asserts, she seeks
“only injunctive relief ... and that is why the four-year UCL statutory period applies,” going on
to cite five cases in claimed support.


*449  Plaintiff is wrong. And the few cases cited, all without discussion, do not avail her.


The One-Year Policy Limitation Provision Applies
As quoted, the limitation provision in the State Farm policy states that “no action” shall be
brought, language different from that in the standard policy, which refers to a “suit or action on the
policy.” However, State Farm does not assert that the policy limitation provision must be construed
according to its literal terms; indeed, at oral argument, counsel for State Farm conceded that her
client does not read the provision “more broadly” than the standard provision. Rather, State Farm
asserts “the Legislature has expressly endorsed” the provision under Insurance Code section 2071,
and argues that because the allegations here all concern how it handled plaintiff's claim, the suit is
subject to the policy limitation period under applicable law. We agree.


[1] We begin with the observation that, as our Supreme Court has put it, there, in **864  the
context of the issue of accrual: “[t]hat a cause of action is labeled a UCL claim is not dispositive;
instead, ‘the nature of the right sued upon’ [citation] and the circumstances [underlying] its
invocation control ....” (Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1196, 151
Cal.Rptr.3d 827, 292 P.3d 871.) Or, as the court put it a few pages later, we “look not to the claim's
label as a UCL claim but to the nature of the obligation allegedly breached.” (Id., at p. 1200, 151
Cal.Rptr.3d 827, 292 P.3d 871.)


[2] The alleged acts that form the basis of plaintiff's UCL claim occurred during the claim handling
process, including, for example, State Farm's alleged failure “to investigate all claims made in good
faith and reasonable manner,” its purportedly faulty “claims adjudication process,” and its decision
to deny coverage in purported violation of the policy. In plaintiff's own allegation, the new claim
is on “State Farm's claims adjudication process.” In short, the crux, the gravamen, of plaintiff's
claim arises out of the contractual relationship. It is within the one-year limitation provision.


Jang, supra, 80 Cal.App.4th 1291, 95 Cal.Rptr.2d 917, involved litigation arising from fire damage
to a building and a resulting insurance settlement in arbitration between the insurer and the
insureds, the Stoniches. A mortgage holder that had foreclosed on the property, which was a loss
payee under the original property owner's policy, cross-complained against the insurer, alleging
civil conspiracy and bad faith in the manner in which the arbitration settlement was reached. The
trial court granted summary judgment for the insurer, finding that the cross-action was an action on
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the policy and therefore time-barred by the one-year limitation period in the policy. The mortgage
holder appealed.


*450  We affirmed. Doing so, we discussed at length numerous cases, including many of those
cited by the parties here, after all of which we made our “analysis” and our conclusion, as follows:


“Here, appellant's cross-complaint includes causes of action for civil conspiracy and insurance bad
faith based on respondent's participation in the June 10, 1996 arbitration agreement.... [¶] The bad
faith claim alleged respondent ‘was aware that the Stoniches were not entitled to any sum from
the insurance proceeds because of other loss payees under the insurance policy[,] yet [respondent]
with the purpose of minimizing its costs agreed to and did proceed to arbitration solely with the
Stoniches in violation of [respondent's] duty of good faith and fair dealing with regard to the
insurance policy and the loss payees who were express beneficiaries of the contract as additional
insureds. [Respondent] thereby deprived said insured of benefits pursuant to the policy without
proper cause and derogated [appellant's] rights under the policy.’


“Our review of the allegations of appellant's cross-complaint reveals that the crux of her action
is her claim that the arbitration agreement was structured so that she was denied payment of
insurance proceeds allegedly due to her under the policy. Because the cross-complaint sought
damages recoverable under the policy for a risk insured under the policy, we agree with the trial
court that the cross-complaint is an action under the policy.” (Jang, supra, 80 Cal.App.4th at pp.
1302–1303, 95 Cal.Rptr.2d 917.)


Lawrence v. Western Mutual Ins. Co. (1988) 204 Cal.App.3d 565, 251 Cal.Rptr. 319 (Lawrence)
involved Lawrence's claims under an all-risk policy for losses resulting from subsidence, and
also for bad faith consisting of misrepresentations concerning the scope of coverage. ( **865
Lawrence, at pp. 573–574, 251 Cal.Rptr. 319.) The Court of Appeal affirmed the summary
judgment for the insurer on the basis that the claim was “fundamentally a claim on the policy”
and thus subject to the policy limitations provision (id., at p. 575, 251 Cal.Rptr. 319), concluding
as follows: “Finally, the one-year commencement of suit provision also precludes Lawrence from
recovery on the cause of action for alleged tortious bad faith in handling his claim because
of purported misrepresentations in the policy concerning coverage. Claims arising out of the
contractual relationship are subject to the contractual limitations period contained in the insurance
policy.” (Id., at pp. 574–575, 251 Cal.Rptr. 319.)


Sullivan, supra, 964 F.Supp. 1407, involved claims for breach of policy, bad faith, and infliction
of emotional distress. The court held that the claim was one on the policy, which included actions
“grounded upon a failure to pay policy benefits.” And the court added, “one-year limitations
provisions have been broadly applied to both contract and tort actions, including claims *451
based on allegations relating to the handling of a claim or the manner in which it was investigated,
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adjusted, or processed.” (Id., at pp. 1414–1415, citing Velasquez, supra, 1 Cal.App.4th at p. 721,
5 Cal.Rptr.2d 1.)


[3] And as Velasquez itself noted, after surveying California law, “where [a] bad faith action is
based on allegations relating to the handling of a claim or the manner in which it is processed,
it is an action ‘on the policy’ and, therefore, subject to the limitations bar.” (Velasquez, supra, 1
Cal.App.4th at p. 719, 5 Cal.Rptr.2d 1.)


Abari v. State Farm Fire & Casualty Co. (1988) 205 Cal.App.3d 530, 252 Cal.Rptr. 565 (Abari)
involved a complaint alleging nine causes of action: for breach of the policy, bad faith, and seven
other claims. 5  Affirming summary judgment for the insurer, Presiding Justice Klein held that the
“unfair practices claims” were “a transparent attempt to recover on the policy.” (Abari, supra, 205
Cal.App.3d at p. 536, 252 Cal.Rptr. 565.)


5 The other claims were for breach of fiduciary duty, intentional and negligent
misrepresentation, constructive fraud, conspiracy, and tortious interference with, and
inducement to breach, contract.


Keller v. Federal Insurance Co. (C.D.Cal., Feb. 13, 2017, No. CV 16-3946-GW(PJWx)) 2017
WL 603181, 2017 U.S. Dist. LEXIS 20820, granted summary judgment for the insurer, holding
that all seven of the insured's claims were time-barred by the one-year limitations provision: “The
remaining causes of action consist of tortious breach of the covenant of good faith and fair dealing;
tortious interference with insurance contract; violation of California Business & Professions Code
section 17200; negligence; and declaratory relief. [Citation.] As Defendants point out, all of these
causes of action are based on allegations that Defendants acted in bad faith in breaching the contract
by refusing to provide coverage. [Citation.] ...” (Keller v. Federal Insurance Co., supra, 2017 WL
603181 at *15, 2017 U.S. Dist. LEXIS 20820 at *40.)


[4] Finally, there is Enger v. Allstate Ins. Co. (N.D.Cal., Apr. 5, 2016, No. 16-cv-00136-JSW)
2016 WL 10829363, 2016 U.S. Dist. LEXIS 199888, where the insured alleged unfair business
practices against the insurer and sought injunctive relief. Judge White granted the insurer's motion
to dismiss, holding that “The suit limitation period applies to all of plaintiff's causes of action,
including her claims for breach of contract, breach of implied covenant/bad faith, unfair business
practices, **866  injunctive relief, and, to the extent pled, declaratory relief.” 6


6 Unpublished federal opinions are citable. (See Haligowski v. Superior Court (2011) 200
Cal.App.4th 983, 990, fn. 4, 134 Cal.Rptr.3d 214; Pacific Shore Funding, v. Lozo (2006) 138
Cal.App.4th 1342, 1352, fn. 6, 42 Cal.Rptr.3d 283.)
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*452  As mentioned above, plaintiff's brief cites without discussion five cases. None helps her.
Broberg v. The Guardian Life Ins. Co. of America (2009) 171 Cal.App.4th 912, 90 Cal.Rptr.3d 225
and North Star Reinsurance Corp. v. Superior Court (1992) 10 Cal.App.4th 1815, 13 Cal.Rptr.2d
775 did not involve fire insurance policies with their one-year limitation provisions. Aryeh v.
Canon Business Solutions, Inc., supra, 55 Cal.4th 1185, 151 Cal.Rptr.3d 827, 292 P.3d 871 did
not involve an insurance policy at all. And Keller and Enger are discussed above—and hardly
support plaintiff.


And as to 20th Century, the one case plaintiff cites that involves insurance and does not apply
the one-year limitation provision, it is easily distinguishable. That case involved a claim arising
out of the Northridge earthquake, and included a claim that the insurance adjuster misrepresented
to the insured that there was no earthquake damage. On the one hand, it involved Code of Civil
Procedure section 340.9, a limitation provision that was enacted to revive insurance claims for
damages arising out of that earthquake. (20th Century, supra, 90 Cal.App.4th at p. 1279, 109
Cal.Rptr.2d 611.) And to the extent the case held that the fraud claim was not within the limitation
provision, plaintiff has no fraud claim here.


In sum, the crux of plaintiff's claim (Jang, supra, 80 Cal.App.4th at p. 1303, 95 Cal.Rptr.2d 917)
is “grounded upon a failure to pay policy benefits.” (Sullivan, supra, 964 F.Supp. at p. 1414.) That
claim necessarily arises “out of the contractual relationship.” (Lawrence, supra, 204 Cal.App.3d
at p. 575, 251 Cal.Rptr. 319.)


[5] As plaintiff's own brief admits, “There is no doubt that an insured cannot plead around the
one-year limitations provision by labeling her cause of action something different than breach of
contract” which, of course, includes claims for bad faith. (Velasquez, supra, 1 Cal.App.4th at p.
722, 5 Cal.Rptr.2d 1.) And as quoted above, plaintiff's allegations include that “Under California
law, State Farm is to give at least as much consideration to the interests of its insureds as it gives to
its own interests when adjudicating a claim”; that “State Farm does not accept this legal obligation
[and] [w]ithout a Court order specifically requiring State Farm to comply with this standard, State
Farm will continue to violate its legal obligations to its insureds”; and that “[d]rafting such an
order is straightforward. An example would be: ‘State Farm is ordered, when adjudicating any
property insurance claim presented to it, to give at least as much consideration to the interests of
its insured as to its own interests.’ ”


[6]  [7]  [8]  [9]  [10] This hardly merits injunctive relief. It is good old-fashioned bad faith law,
already on the books—law well known to State Farm. Specifically:


• The implied covenant of good faith and fair dealing requires the insurer “to give at least
as much consideration” to the interests of the insured *453  as it gives its own. (Egan v.
Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809, 818–819, 169 Cal.Rptr. 691, 620 P.2d
141.)
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• “There is an implied covenant of good faith and fair dealing in every contract that neither
party will do anything which will injure the **867  right of the other to receive the benefits
of the agreement.” (Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, 658,
328 P.2d 198.)


• “[T]o establish the insurer's ‘bad faith’ liability, the insured must show that the insurer has (1)
withheld benefits due under the policy, and (2) that such withholding was ‘unreasonable’ or
‘without proper cause.’ ” (Major v. Western Home Ins. Co. (2009) 169 Cal.App.4th 1197,
1209, 87 Cal.Rptr.3d 556.)


• “ ‘[T]he covenant of good faith can be breached for objectively unreasonable conduct,
regardless of the actor's motive....’ [A]n insured plaintiff need only show, for example, that
the insurer unreasonably refused to pay benefits....” (Bosetti v. United States Life Ins. Co.
in the City of New York (2009) 175 Cal.App.4th 1208, 1236, 96 Cal.Rptr.3d 744, internal
citations omitted.)


• “[I]f the insurer denies benefits unreasonably (i.e., without any reasonable basis for such
denial), it may be exposed to the full array of tort remedies, including possible punitive
damages.” (Jordan v. Allstate Ins. Co. (2007) 148 Cal.App.4th 1062, 1073, 56 Cal.Rptr.3d
312.)


Finally on this issue, we find support for our conclusion in the substantive UCL law, which,
plaintiff's express statements to the contrary notwithstanding, demonstrate that plaintiff is seeking
—indeed, must be seeking—policy benefits.


Plaintiff purports to disclaim seeking policy benefits per se, as noted, expressly alleging it is “not
likely” she will benefit (though she may, as she retains her State Farm policy.) In short, plaintiff
alleges she may recover something, she may not. At oral argument, Mr. Rosenberg-Wohl went
much further, at one point representing that his “case does not depend on whether I win”; or, as
he later put it, when asked if this case would be affected if the Ninth Circuit affirmed the adverse
holding against plaintiff, he answered “no, because the UCL claim has nothing to do with winning
or losing.” This is very wrong. Winning does matter. It is crucial. And if plaintiff does not win,
no UCL claim could succeed.


[11]  [12] Business and Professions Code section 17204 provides that for an individual to pursue
a UCL claim, he or she must prove they “suffered injury in fact and has lost money or property
as a result of the unfair competition.” *454  The standing requirement is intended to preserve
standing for those who had had “business dealings with a defendant and had lost money or property
as a result of the defendant's unfair business practices.” (Kwikset Corp. v. Superior Court (2011)
51 Cal.4th 310, 321, 120 Cal.Rptr.3d 741, 246 P.3d 877 (Kwikset).) Thus, to have standing,
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plaintiff must establish that she has personally “lost money or property,” that she has some form
of economic injury—that she has “personally suffered ... harm.” (Kwikset, supra, 51 Cal.4th at p.
323, 120 Cal.Rptr.3d 741, 246 P.3d 877; see generally Hall v. Time, Inc. (2008) 158 Cal.App.4th
847, 854–855, 70 Cal.Rptr.3d 466.) Put bluntly, plaintiff must prove “policy benefits.”


State Farm Did Not Waive the Limitation Provision
[13] Plaintiff's other argument is that State Farm waived the limitations period by reopening her
claim in response to her husband's follow-up inquiry. Judge Massullo rejected the argument. So
do we, for reasons both legal and factual.


**868  Prudential, supra, 51 Cal.3d 674, 274 Cal.Rptr. 387, 798 P.2d 1230, is dispositive. There,
in the context of a discussion of cases involving waiver and estoppel, the Supreme Court quoted
Witkin on estoppel cases, which “roughly fall into three classes.” Then, after quoting the classes,
the Supreme Court went on with examples: “For example, if the insurer expressly extends the one-
year suit provision during its claim investigation, the insurer waives its right to raise a timeliness
defense to the insured's action.” Adding footnote 5. And footnote 5 said this:


“As amicus curiae observe, similar conduct by the insurer after the limitation period has run—such
as failing to cite the limitation provision when it denies the claim, failing to advise the insured of
the existence of the limitation provision, or failing to specifically plead the time bar as a defense
—cannot, as a matter of law, amount to a waiver or estoppel.” (Prudential, at p. 690, fn. 5, 274
Cal.Rptr. 387, 798 P.2d 1230.)


Plaintiff asserts that Prudential “inadvertently introduced confusion into the law,” that the Supreme
Court's language “cannot possibly have been what the court intended,” and devotes many pages
in her brief to a discussion of how Prudential does not mean what it says, very much as she did
below. As plaintiff puts it at one point, Prudential concerned only the “ ‘claims’ waiver law of the
State of California, not ‘ordinary’ waiver law”—whatever that means. In all events, the Supreme
Court said what it said, in light of which it is perhaps enough to say that this ends the discussion
under Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 457, 20 Cal.Rptr. 321, 369
P.2d 937.


[14] But beyond that, as State Farm puts it, plaintiff “runs head first into decades of contrary
case law” applying Prudential, going on to cite, for *455  example, “CBS Broadcasting Inc. v.
Fireman's Fund Ins. Co. (1999) 70 Cal.App.4th 1075, 1085, 83 Cal.Rptr.2d 197 [‘CBS cannot
escape the effect of the limitations provisions by relying on Fireman's actions occurring months
after the claim was barred’]; Singh v. Allstate Ins. Co. (1998) 63 Cal.App.4th 135, 144, fn. 1,
73 Cal.Rptr.2d 546 [‘[A] carrier's representation, e.g., that it will “reopen” a file, which is made
after the one year period has expired, will not result in a waiver or estoppel’]; Love v. Fire Ins.
Exchange (1990) 221 Cal.App.3d 1136, 1151, 271 Cal.Rptr. 246 [‘Because all of Love's rights
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under the policy had already lapsed, the Loves’ resubmission of the claim does not entitle them to
recover damages’].” As Singh v. Allstate Ins. Co. put it, “As the Prudential-LMI court noted, ‘[i]t
is settled law that a waiver exists whenever an insurer intentionally relinquishes its right to rely
on the limitations provision[,] [¶] [w]ith the exception of conduct or representations made after
the contractual limitation period has run.” (Singh v. Allstate Ins. Co., supra, 63 Cal.App.4th at p.
144 & fn. 2, 73 Cal.Rptr.2d 546.)


Were all that not enough, in his leading California commentary, the late Justice Croskey had
this point-blank statement of the law: “No estoppel based on conduct after time limit has run:
‘[C]onduct by the insurer after the limitation period has run ... cannot, as a matter of law, amount
to a waiver or estoppel.’ ” (Croskey et al., Cal. Practice Guide: Insurance Litigation, supra, ¶
12:1126.10, citing among other cases Prudential.)


But even if plaintiff could show that State Farm could waive the provision, her showing would
fail as a matter of proof.


Plaintiff argues State Farm waived their contractual limitations period by “reopening” her claim
nearly one year after State **869  Farm had originally denied the claim. More specifically, plaintiff
alleges that in response to her husband's “follow-up inquiry” to see “what, if anything, could be
done.” Claim Specialist Lee left a voicemail that State Farm had “reopened” her claim, and that
she was “available to address and possibly resolve any questions plaintiff had about the coverage
before plaintiff might want to ‘move forward with the next step.’ ” In sum, plaintiff alleges State
Farm waived its limitation defense by using words like “reopened,” “for some reason,” and “next
step.” It is manifestly insufficient.


[15]  [16] To establish waiver, plaintiff must show State Farm “intentionally relinquish[ed] its
right to rely on the limitations provision.” (Prudential, supra, 51 Cal.3d at p. 689, 274 Cal.Rptr.
387, 798 P.2d 1230.) And “ ‘[t]he burden ... is on the party claiming a waiver of a right to prove
it by clear and convincing evidence that does not leave the matter to speculation, and “doubtful
cases will be decided against a waiver.” [Citation.]’ ” ( *456  Waller v. Truck Ins. Exchange, Inc.
(1995) 11 Cal.4th 1, 31, 44 Cal.Rptr.2d 370, 900 P.2d 619, citing City of Ukiah v. Fones (1966) 64
Cal.2d 104, 107–108, 48 Cal.Rptr. 865, 410 P.2d 369.) Plaintiff's showing does not measure up.


To begin with, the policy requires any waiver to be in writing. Plaintiff does not allege State Farm
agreed to waive anything in writing. 7


7 Plaintiff's opening brief states that State Farm “expressly” waived the limitation provision.
State Farm called plaintiff on this, stating that her opening brief “misrepresented the facts.”
Plaintiff's reply brief asserts, indeed with its own argument heading, that “plaintiff has
alleged that State Farm's waiver was in writing,” citing to CT 27-28. CT 27–28 is in the
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amended complaint, not the operative SAC. More fundamentally, one looks at CT 27–28 in
vain for any allegation of “in writing.”


Second, to the extent plaintiff argues waiver was implied by use of words like “reopened,” “for
some reason,” and “next step,” she cites no authority to support the proposition that using such
terms magically waives a limitations defense. Indeed, courts have held the exact opposite, that
reopening a denied claim does not waive a limitations defense. (See Gordon v. Deloitte & Touche,
LLP Group Long Term Disability Plan (9th Cir. 2014) 749 F.3d 746, 752 [insurer's reopening of
claim did not constitute waiver, “[e]ven if waiver were possible after the limitation period has
run”].)


DISPOSITION


The judgment is affirmed. State Farm shall recover its costs on appeal.


I concur:


Miller, J.


STEWART, P.J., Dissenting
I agree with the majority that State Farm did not waive its statute of limitations defense. I
respectfully dissent, however, from its conclusion that plaintiff's cause of action for unfair business
practices under the UCL is subject to the one-year contractual limitations period.


In assessing this question, moreover, I would not reach out to address issues that are not before
us, such as whether the plaintiff has stated a claim on the merits, has standing to pursue it or is
likely to prevail on her federal court breach of contract action. The sole ground on which State
Farm demurred to the second amended complaint was that it is time-barred. It did not demur on
the ground that the UCL claim, as alleged, fails to state a cause of action on the merits. Nor did
it assert that plaintiff lacks standing to **870  pursue it. The majority expresses doubt about all
these issues; I would refrain. The sole question is whether plaintiff's UCL claim for injunctive
relief is an *457  action “on” the insurance policy, and thus governed by the one-year limitations
period specified in the policy and mandated by Insurance Code section 2071. 8


8 The parties agree that the language of the one-year limitations provision in plaintiff's
homeowner policy applies only to actions “on the policy,” because the policy is governed by
Insurance Code section 2071, which mandates the terms of first-party fire insurance coverage
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and requires inclusion of a one-year limitations period for any “suit or action on this policy
for the recovery of any claim.” (Ins. Code, § 2071, subd. (a), italics added; see also State
Farm Fire & Casualty Co. v. Superior Court (1989) 210 Cal.App.3d 604, 610, 258 Cal.Rptr.
413 [construing identical language in homeowner's policy, and concluding that “[c]learly ‘no
action shall be brought’ must mean no action on the policy”].)


For the reasons I will explain, it is not.


I.


“At the demurrer stage, [the plaintiff] is the master of his complaint, and we must accept his
allegations at face value.” (Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1202,
151 Cal.Rptr.3d 827, 292 P.3d 871.) We must assess the complaint's timeliness based on the legal
theory of recovery the plaintiff has alleged, not based on a theory the plaintiff might have alleged.
(See id. at p. 1201, 151 Cal.Rptr.3d 827, 292 P.3d 871.) So that is where I begin, mindful that
whether the plaintiff's allegations “are actionable as an unfair business practice under the UCL is
not before us at this stage.” (Ibid.)


In this case, plaintiff alleges that State Farm offers various types of property insurance coverage
to Californians, advertises itself as the largest homeowner's insurance company in the country and
has the largest market share of homeowners’ policies in California. She alleges that her policy
is designated by State Farm as an “all risk” policy, which means it covers all perils unless they
are specifically excluded. She alleges State Farm summarily denied the claim she made under her
homeowner's policy without any investigation and with virtually no explanation, thus depriving
her of the opportunity to question or challenge its denial of coverage or to provide additional
information that might affect its determination.


In addition, she alleges that State Farm's advertising stating that it is “like a good neighbor” and
is “here to protect your home and your valuables,” creates an impression in consumers that, on
submission of a claim, it would investigate the claim and provide an explanation if it denies the
claim. However, she alleges, because State Farm does not do either of those things, consumers
are misled. Further, she alleges, State Farm has a practice of summarily denying property
insurance claims unless it concludes at the outset that the claim is likely covered, and denies
most claims without investigating *458  them or explaining the basis for its denial. She alleges
these practices are intended to discourage policyholders from challenging State Farm's coverage
decisions. Finally, she alleges State Farm's misleading advertising and failures to investigate
property insurance claims, to specify the reasons for denying coverage and to “give[ ] at least as
much consideration to the interests of its insured as it gives to its own interests” constitute false
advertising and unfair business practices under the UCL.
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As a remedy, she seeks declaratory and injunctive relief on behalf of the public, requiring State
Farm to investigate property insurance claims and provide policyholders **871  an explanation
of its reasons when it denies coverage. She alleges affirmatively that she is not seeking damages
for the denial of her own claim, which is the subject of a separate breach of contract suit she filed
against State Farm that is pending in federal court.


Those are her allegations. The question, then, is whether this UCL claim for injunctive relief is a
cause of action “on” her insurance policy.


II.


No California authority addresses this question.


I agree with my colleagues that in resolving this issue, we must assess the substance of plaintiff's
claim and not its label. As this court previously explained in Jang v. State Farm Fire & Casualty Co.
(2000) 80 Cal.App.4th 1291, 95 Cal.Rptr.2d 917 (Jang), “an action seeking damages recoverable
under the policy for a risk insured under the policy is merely a ‘transparent attempt to recover on
the policy’ ” and “[a]s such, it is subject to the policy's statute of limitations.” (Id. at p. 1301, 95
Cal.Rptr.2d 917.) Putting it another way, we recognized that where “the crux” of a lawsuit is a
claim the insured was wrongfully denied payment of insurance proceeds, it is a claim on the policy
no matter how pled. (Id. at p. 1303, 95 Cal.Rptr.2d 917.)


Where I part ways with the majority is on its conclusion that plaintiff's UCL claim is “ ‘grounded
upon a failure to pay policy benefits’ ” (Maj. opn. ante, at p. 866), and that what she is seeking to
recover in this case is (and “must be”) policy benefits (id. ante, at p. 867).


To begin, the optics of this case provide a tempting basis to mistake this UCL claim for something
that it is not. For whatever reason, plaintiff has filed two separate lawsuits against State Farm
based on some of the same allegations, one now pending in federal court that seeks damages for
breach of contract and bad faith. But her separate federal lawsuit is an irrelevant distraction. The
fact that she has asserted multiple causes of action based on *459  some of the same underlying
facts does not mean they necessarily are governed by the same limitations period. “[A] plaintiff
is generally permitted to allege different causes of action—with different statutes of limitations
—upon the same underlying facts.” (Thomson v. Canyon (2011) 198 Cal.App.4th 594, 605, 129
Cal.Rptr.3d 525.) A plaintiff “may allege facts involving several distinct types of harm governed
by different statutory periods and, where it does so, one cause of action may survive even if another
cause of action with a shorter limitations period is barred.” (Ibid.) In that situation, a court's task is
to determine the statute of limitations applicable to each separate cause of action. (Id. at p. 606, 129
Cal.Rptr.3d 525.) So, here, we must focus only on the “distinct type[ ] of harm” plaintiff alleges
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by way of her UCL cause of action, uninfluenced by her separate action seeking damages for the
supposed wrongful denial of her insurance claim.


The Legislature has directed that the UCL's remedies are “cumulative ... to the remedies ...
available under all other laws of this state” (Bus. & Prof. Code § 17205), and that “ ‘[a]ny action
to enforce any cause of action under [the UCL] shall be commenced within four years after the
cause of action accrued.’ ” (Cortez v. Purolator Air Filtration Products Co. (2000) 23 Cal.4th 163,
178-179, 96 Cal.Rptr.2d 518, 999 P.2d 706 (Cortez); Bus. & Prof. Code § 17208.) Our high court
has held that this four-year limitations period “admits of no exceptions.” (Cortez, at pp. 178-179,
96 Cal.Rptr.2d 518, 999 P.2d 706.) **872  “Any action on any UCL cause of action is subject to
the four-year period of limitations created by that section” even if the predicate law on which the
practice is claimed to be unfair contains a shorter limitations period. (Cortez, at pp. 178-179, 96
Cal.Rptr.2d 518, 999 P.2d 706.) This means that, whatever the limitations period may be for an
action “on” the insurance policy, whether mandated by contract or by operation of Insurance Code
section 2071, a claim brought under the UCL is distinct, and it is governed by the UCL's four-year
limitations period. (Cf. Cortez, at p. 179, 96 Cal.Rptr.2d 518, 999 P.2d 706 [limitations periods
applicable to statutory or contractual claims held inapplicable to UCL claim based on failure to
pay wages].)


Furthermore, in treating plaintiff's UCL injunctive relief claim as an action “on” her insurance
policy, the majority fails to grapple with the reasoning of the only analogous California case that
has been brought to our attention, 20th Century Ins. Co. v. Superior Court (2001) 90 Cal.App.4th
1247, 109 Cal.Rptr.2d 611 (20th Century). At issue there was a statute reviving “ ‘any insurance
claim for damages arising out of the Northridge earthquake’ ” that was otherwise time-barred. (Id.
at p. 1279, 109 Cal.Rptr.2d 611; Code Civ. Proc., § 340.9). Recognizing that the Legislature's intent
was to revive claims that would otherwise be barred by insurance policies containing the one-year
limitations period set by Insurance Code section 2071, the Second District, in a unanimous opinion
written by Justice Croskey, acknowledged the case law (much of which the majority relies on here)
applying that one-year limitations period to claims for breach of the covenant of good faith and fair
dealing. *460  (See 20th Century, at p. 1280, 109 Cal.Rptr.2d 611 [citing Jang, Velasquez v. Truck
Ins. Exchange (1991) 1 Cal.App.4th 712, 5 Cal.Rptr.2d 1 (Velasquez), Abari v. State Farm Fire
& Casualty Co. (1988) 205 Cal.App.3d 530, 252 Cal.Rptr. 565 (Abari) and Lawrence v. Western
Mutual Ins. Co. (1988) 204 Cal.App.3d 565, 251 Cal.Rptr. 319 (Lawrence)].) Although “bad faith
claims that are seeking damages recoverable under the policy” were held to be actions on the policy
(20th Century, at p. 1280, 109 Cal.Rptr.2d 611), 20th Century reached the opposite conclusion
for a fraud claim alleging the insurer had knowingly mishandled and improperly denied many
insurance claims, including the plaintiff's. (Id. at pp. 1256, 1280, 109 Cal.Rptr.2d 611.)


I quote at some length its reasons for concluding the fraud claim was not an action the policy: “Her
action for fraud does not rest on 20th Century's failure to perform under the policy, but rather on its
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alleged acts of deceit and deception that go well beyond simple nonperformance. That the purpose
of such alleged fraudulent behavior may have been to evade performance under the policy does
not alter the conclusion that an entirely separate act of misconduct has been alleged. In addition,
[plaintiff] does not seek damages recoverable under the policy, but rather damages arising from
20th Century's alleged misrepresentations and [plaintiff's] reliance, including such things as out of
pocket premium expense, lost opportunity damages and recovery for resulting emotional distress.
For these reasons, we do not perceive [plaintiff's] fraud claim as an ‘insurance claim for damages’
as that term is used in section 340.9.” (20th Century, supra, 90 Cal.App.4th at pp. 1280-1281, 109
Cal.Rptr.2d 611.)


I find 20th Century’s analysis on point and persuasive and would apply it here. The “crux” of
plaintiff's lawsuit (Jang, supra, 80 Cal.App.4th at p. 1303, 95 Cal.Rptr.2d 917) is that State Farm
is marketing homeowner's insurance to the public, promising benefits on defined terms, while
**873  its claims adjustment process is, by design, so superficial (little to no investigation) and
obscure (no communication with insureds about the basis for denials) that it manages to avoid
paying out on all but the claims that are obviously covered. Plaintiff seeks only an injunction to
rectify those practices on a prospective basis, generally applicable to State Farm's dealings with
all its customers and not limited to her individually. She does not seek damages at all, much less
damages recoverable under the policy. That UCL claim is not a claim based on the insurance policy
itself and does not even depend on whether plaintiff's stairway repairs ultimately fall within policy
coverage. As a policyholder, plaintiff seeks merely to vindicate the consumer public's interest in
transparency and fair practices, so that no State Farm insured will have to go to extraordinary
lengths just to ascertain and resolve whether coverage exists for a particular loss. This lawsuit is
not a disguised attempted to recover (or even *461  litigate) any policy benefits. It seeks only to
compel State Farm to reform the way it conducts business with its customers. 9


9 As I have noted, I would refrain from prejudging the legal viability of plaintiff's UCL
claim. The majority's foray into the merits of this UCL claim is both irrelevant and unwise,
including because the issue is complicated, and it is by no means clear the claim is not
legally viable. “[C]ommon law [insurance] bad faith claims provide a viable basis for a
UCL action.” (Zhang v. Superior Court (2013) 57 Cal.4th 364, 381, 159 Cal.Rptr.3d 672,
304 P.3d 163; see, e.g., Shusha, Inc. v. Century-National Insurance Company (2022) 87
Cal.App.5th 250, 267, 303 Cal.Rptr.3d 100 [allegations insurer summarily denied insurance
claim adequately alleged causes of action for bad faith and violation of UCL], review
granted Apr. 19, 2023, S278614; Ticconi v. Blue Shield of California Life & Health Ins. Co.
(2008) 160 Cal.App.4th 528, 542, 72 Cal.Rptr.3d 888 [failing to attach applications to or
endorse them on disability policies when issued and later holding insureds to statements
in those unattached and unendorsed applications as grounds for voiding or rescinding the
policies]; Progressive West Ins. Co. v. Superior Court (2005) 135 Cal.App.4th 263, 283-287,
37 Cal.Rptr.3d 434 [insurer's deceptive practice of asserting right to full recovery from third-
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party tortfeasors regardless whether it was entitled to any or only partial recovery]; Wilner v.
Sunset Life Ins. Co. (2000) 78 Cal.App.4th 952, 965-966, 93 Cal.Rptr.2d 413 [encouraging
insureds to purchase life insurance policies with less favorable policies]; Notrica v. State
Comp. Ins. Fund (1999) 70 Cal.App.4th 911, 944-945, 83 Cal.Rptr.2d 89 [UCL claim against
workers’ compensation insurance provider based on denying insured access to claims files
and refusing to communicate with insured's representatives].)


This case in no way resembles the decisions on which the majority relies, in which one-year
limitations provisions were held applicable to various types of claims brought against insurers.
None of the California decisions involved UCL claims. All involved claims based on refusal to
pay policy benefits that were simply repackaged as tort claims while still seeking policy benefits
as damages. (See Jang, supra, 80 Cal.App.4th at p. 1303, 95 Cal.Rptr.2d 917 [civil conspiracy and
bad faith claims held on the policy “[b]ecause [they] sought damages recoverable under the policy
for a risk insured under the policy”]; CBS Broadcasting Inc. v. Fireman's Fund Insurance Co.
(1999) 70 Cal.App.4th 1075, 1086, 83 Cal.Rptr.2d 197 [bad faith claim alleging insurer refused to
pay benefits due under the policy]; Velasquez, supra, 1 Cal.App.4th at p. 722, 5 Cal.Rptr.2d 1 [bad
faith claims held time-barred because “ ‘[a]mong the damages sought ... are the policy benefits
plus interest, revealing that their action ... is an ‘attempt to recover on the policy’ ”]; Prieto v. State
Farm Fire & Casualty Co. (1990) 225 Cal.App.3d 1188, 1190, 1191-1192, 1196, 275 Cal.Rptr.
362 [claim for breach of implied covenant **874  of good faith and fair dealing alleging insurer
refuses to pay policy benefits and claim for intentional infliction of emotional distress that “is
merely a theoretical restatement of the same claim,” held governed by one-year limitations period
of Insurance Code section 2071]; Magnolia Square Homeowners Assn. v. Safeco Ins. Co. (1990)
221 Cal.App.3d 1049, 1063, 271 Cal.Rptr. 1 [claims for insurance bad faith, breach of fiduciary
duty and breach of unspecified statutory duties held claims on the policy because “the essence of
those claims is an attempt to recover ‘[d]amages for failure to provide benefits under [the] subject
contract of insurance’ ”]; *462  Abari, supra, 205 Cal.App.3d at p. 536, 252 Cal.Rptr. 565 [bad
faith and other non-statutory claims held “a transparent attempt to recover on the policy” because
they alleged damages in amount of policy benefits] 10 ; Lawrence, supra, 204 Cal.App.3d at p.
575, 251 Cal.Rptr. 319 [claim for tortious bad faith denial of insurance claim held a claim on the
policy because it “relates to the complete denial of the claim on the underlying policy”] 11 ; see
also Sullivan v. Allstate Ins. Co. (C.D.Cal. 1997) 964 F.Supp. 1407, 1415 [tort claims alleging
damages based on non-payment of policy benefits held “on the policy”].) Those cases involved an
insurer's “breach of a primary obligation to pay policy benefits,” and thus the failure to pay was
the lawsuit's “very reason for being.” (Prieto, at p. 1195, 275 Cal.Rptr. 362.)


10 Abari described some of the claims as “unfair practices counts” (Abari, supra, 205
Cal.App.3d at p. 536, 252 Cal.Rptr. 565) but that was just a short-hand descriptor, and, as
the majority acknowledges (Maj. opn. ante, at p. 865), none were UCL claims. (See Abari,
at p. 533, 252 Cal.Rptr. 565).
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11 Lawrence did not specify the remedy sought for the policyholder's bad faith claim, but it is
evident from context the insured sought damages for wrongful denial of his claim. (See also
Velasquez, supra, 1 Cal.App.4th at p. 722, 5 Cal.Rptr.2d 1 [citing Lawrence for proposition
that “a bad faith action based on denial of a claim in the underlying policy is an action on
the policy”].)


Here, by contrast, the scope of insurance coverage is irrelevant. The plaintiff is not suing State
Farm in this case because she contends it wrongfully denied policy benefits to her, and she does not
seek any monetary recovery to compensate her for State Farm's refusal to pay on a covered loss.
Like the fraud claim in 20th Century, this is not an action “on the policy.” There is no California
authority to the contrary. 12


12 Unpublished federal authority involving the UCL that the majority also cites is neither
persuasive nor on point. (See Enger v. Allstate Insurance Company (N.D.Cal., Apr. 5,
2016, No. 16-cv-00136-JSW) 2016 WL 10829363, at pp. *1, *5-*6 [UCL claim seeking
unspecified remedy that is “based on [insurer's] alleged failure to pay what is owed ...
under the terms of the Policy” held untimely under one-year limitations period; Keller v.
Federal Insurance Company (C.D.Cal., Feb. 13, 2017, No. CV 16-3946-GW(PJWx)) 2017
WL 603181, at p. *15 [because claim for breach of contract based on denial of policy
benefits is time-barred, remaining UCL claim based on allegations insurer acted in bad faith
in breaching the contract by refusing to provide coverage must be dismissed because “there
appears to be no basis for [it]”].)


That conclusion is reinforced by the UCL's unique scope and purpose. A UCL action “is not an all-
purpose substitute for a tort or contract action.” (Cortez, supra, 23 Cal.4th at p. 173, 96 Cal.Rptr.2d
518, 999 P.2d 706.) “The statute's ‘purpose is to protect both consumers and competitors by
promoting fair competition in commercial markets for goods and services.’ ” (Abbott Laboratories
v. Superior Court of Orange County (2020) 9 Cal.5th 642, 651, 264 Cal.Rptr.3d 788, 467 P.3d
184.) Compensatory damages are not recoverable, only restitution (which is not sought in this case)
and injunctive relief. ( **875  Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone
Co. (1999) 20 Cal.4th 163, 179, 83 Cal.Rptr.2d 548, 973 P.2d 527; Cortez, at pp. 173-174, 96
Cal.Rptr.2d 518, 999 P.2d 706; Bus. & Prof. Code, § 17203; see also Civ. Code, § 3281 [defining
“damages”].) Indeed, the purpose of an injunction under the UCL is not to “ ‘resolve[ ] a private
dispute’ between the parties” or *463  “ ‘rectif[y] individual wrongs’ ” but to protect the public.
(McGill v. Citibank, N.A. (2017) 2 Cal.5th 945, 955, 216 Cal.Rptr.3d 627, 393 P.3d 85.) Such an
injunction “ ‘is designed to prevent further harm to the public at large rather than to redress or
prevent injury to a plaintiff’ ” (ibid.) and is “ ‘the primary form of relief available under the UCL to
protect consumers from unfair business practices.’ ” (Id. at p. 959, 216 Cal.Rptr.3d 627, 393 P.3d
85.) Put simply, “[a] UCL claim does not duplicate the contract and tort causes of action involved
in bad faith litigation, where damages are central.” (Zhang v. Superior Court, supra, 57 Cal.4th at
p. 382, 159 Cal.Rptr.3d 672, 304 P.3d 163.)
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For example, actions brought under the UCL to enjoin unfair business practices are not actions
“on a contract” as that term is understood in the attorney fee context (Civ. Code, § 1717, italics
added), even when such actions involve a contract. (See Shadoan v. World Savings & Loan Assn.
(1990) 219 Cal.App.3d 97, 107-108, 268 Cal.Rptr. 207 [Civil Code § 1717 held inapplicable to
action under UCL to enjoin lender's allegedly unfair business practice of including prepayment
penalty in standard loan agreement]; accord, Walker v. Countrywide Home Loans, Inc. (2002) 98
Cal.App.4th 1158, 1179-1181, 121 Cal.Rptr.2d 79 [action challenging lender's practice of charging
property inspection fees to defaulting borrowers].) There is no reason to conclude such an action
nonetheless is an action “on the policy” which, in the insurance context, is the same thing. On the
contrary, the analogy to caselaw construing Civil Code section 1717 is particularly apt, because
both standards are statutory. (See Ins. Code, § 2071, subd. (a).)


The majority posits this claim is nothing more than “good old-fashioned bad faith law, already on
the books.” (Maj. opn. ante, at p. 866.) I disagree. Liberally construing her complaint, Plaintiff
alleges on information and belief that the claims adjudication practices that she personally endured
are a routine business practice, to which “thousands” of State Farm policyholders across California
are subjected. She seeks a remedy designed solely to benefit the public, to rectify those business
practices on a prospective basis. Like the bad faith claim in 20th Century, this claim “does not rest
on [State Farm's] failure to perform under the policy, but rather on its alleged acts ... that go well
beyond simple nonperformance” and “does not seek damages recoverable under the policy.” (20th
Century, supra, at pp. 1280-1281, 109 Cal.Rptr.2d 611.)


Nor do I agree with the majority that a contrary conclusion is compelled by the standing
requirements of the UCL, which require proof of economic injury as a condition of bringing suit
(see generally Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 120 Cal.Rptr.3d 741, 246
P.3d 877 (Kwikset); Bus. & Prof. Code, § 17204). To establish standing, the majority asserts,
“plaintiff must prove ‘policy benefits,’ ” and so this must be an action “on the policy.” (Maj. opn.
ante, at pp. 867–68.) I do not see it that way.


*464  First, it is by no means clear that plaintiff lacks standing. State Farm did not demur on that
basis, and plaintiff was given no opportunity to amend her complaint to try to allege a cognizable
economic injury. It is certainly possible for a policyholder **876  pursuing a UCL claim such as
this one to allege economic injury that does not involve wrongfully denied policy benefits. Being
deprived of money or property that one is legally entitled to is not the only way for a plaintiff to
assert UCL standing. (See Kwikset, supra, 51 Cal.4th at p. 323, 120 Cal.Rptr.3d 741, 246 P.3d
877.) There are “innumerable ways” to do so. (Ibid.) For example, a policyholder pursuing a UCL
claim such as this would likely have standing if they had to spend money to hire an attorney
for help understanding and assessing State Farm's opaque claims denial. (See Kwikset, at p. 323,
120 Cal.Rptr.3d 741, 246 P.3d 877 [being required to “enter into a transaction, costing money or
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property, that would otherwise have been unnecessary” confers UCL standing].) So too would a
policyholder if State Farm raised their insurance premium as a result of the policyholder trying
to understand or question State Farm's decision to summarily deny coverage on a claim without
investigation or explanation. (See, e.g., Monarch Plumbing Co., Inc. v. Ranger Ins. Co. (E.D.Cal.,
Sept. 25, 2006, No. CIV. S-06-1357 WBS KJM) 2006 WL 2734391, at p. *6 [higher insurance
premiums held economic injury sufficient to confer UCL standing].)


Above all, however, the point of the UCL cause of action plaintiff asserts is not to seek redress
for the injury occasioned by State Farm's ultimate decision to deny coverage for plaintiff's loss.
The majority cites nothing in California caselaw that allows us to evaluate the gravamen of the
plaintiff's UCL cause of action based on whether the plaintiff lacks standing to assert it.


Finally, I also find persuasive the reasoning of the Connecticut Supreme Court in Lees v. Middlesex
Ins. Co. (1991) 219 Conn. 644 [594 A.2d 952] (Lees), which held that an unfair practices claim
under Connecticut's statutory counterpart to the UCL was not an action on an insurance policy
and thus not subject to a one-year limitations provision identical to the one at issue here. The Lee
court explained:


“[T]hat phrase [“on the policy”] and those [statutory] claims ordinarily involve different factual
inquiries, and because the duties ordinarily associated with them derive from different sources.
In an action on an insurance policy, the conduct giving rise to the insurer's liability is a failure to
pay out the policy proceeds when the insurer is contractually bound to do so. The factual inquiry
focuses on the nature of the loss, the coverage of the policy and whether the parties have complied
with all of the terms of the policy. In a [statutory unfair practices] claim, however, the insurer's
liability is ordinarily based on its conduct in settling or failing to settle the insured's claim and
on its claims settlement policies in general. The factual inquiry focuses, not on the nature of the
loss and the terms of the insurance contract, but on the conduct of the insurer. Furthermore, in
an action ‘on [the] policy,’ the insurer's duty to comply with the *465  policy provisions stems
from the private insurance agreement and is contractual in nature. In a [statutory unfair practices]
claim, the insurer's duty stems not from the private insurance agreement but from a duty imposed
by statute.” (Lees, supra, 594 A.2d at p. 956.)


Lees specifically rejected the argument that such claims are a pretextual attempt to recover policy
proceeds under the line of California authority just discussed, as “inconsistent with the recognition
of [the statutory unfair practices] claims as independent actions based on factual inquiries and
sources of duty separate from actions on the policy.” (Lees, supra, 594 A.2d at p. 958 & fn. 11.)
In effect, Lees declined to extend the reasoning of that caselaw to a **877  statutory claim for
unfair business practices.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010363861&pubNum=0000999&originatingDoc=I61917b20202f11ee87d6cf7791056698&refType=RP&fi=co_pp_sp_999_6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_999_6 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010363861&pubNum=0000999&originatingDoc=I61917b20202f11ee87d6cf7791056698&refType=RP&fi=co_pp_sp_999_6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_999_6 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991129954&pubNum=0000162&originatingDoc=I61917b20202f11ee87d6cf7791056698&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991129954&pubNum=0000162&originatingDoc=I61917b20202f11ee87d6cf7791056698&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991129954&pubNum=0000162&originatingDoc=I61917b20202f11ee87d6cf7791056698&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991129954&pubNum=0000162&originatingDoc=I61917b20202f11ee87d6cf7791056698&refType=RP&fi=co_pp_sp_162_956&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_956 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991129954&pubNum=0000162&originatingDoc=I61917b20202f11ee87d6cf7791056698&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991129954&pubNum=0000162&originatingDoc=I61917b20202f11ee87d6cf7791056698&refType=RP&fi=co_pp_sp_162_958&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_958 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991129954&pubNum=0000162&originatingDoc=I61917b20202f11ee87d6cf7791056698&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Rosenberg-Wohl v. State Farm Fire and Casualty Company, 93 Cal.App.5th 436 (2023)
310 Cal.Rptr.3d 854, 2023 Daily Journal D.A.R. 7151


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 30


I agree. This lawsuit seeks nothing but public injunctive relief to reform the way an insurance
company conducts business with its policyholders, premised not on any contractual rights
belonging to any insured under their policy of insurance but on a statutory remedy for “unfair”
business practices under the UCL. It does not seek any remedy intended to vindicate the plaintiff's
private, individual rights under her insurance policy. At most, it is an action that concerns her
insurance policy (and countless others). Regardless of whether there is merit to the claim or State
Farm may ultimately prevail on defenses such as lack of statutory standing, it is not a claim “on”
the policy. And thus it is not time-barred.


The trial court erred in concluding this cause of action is governed by the policy's one-year
limitations clause. It is governed, rather, by the four-year period applicable to causes of action
under Business and Professions Code section 17200 (Bus. & Prof. Code, § 17208), pursuant to
which it was timely filed.


I therefore dissent.


All Citations


93 Cal.App.5th 436, 310 Cal.Rptr.3d 854, 2023 Daily Journal D.A.R. 7151


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Todd Andrew Roberts, Ropers Majeski PC, Menlo Park, CA, for Defendant.


ORDER GRANTING MOTION TO DISMISS SECOND AMENDED COMPLAINT


Re: Dkt. No. 33


Donna M. Ryu, United States Magistrate Judge


*1  Plaintiff Katherine Rosenberg-Wohl filed a complaint against State Farm Fire and Casualty
Company (“State Farm”), alleging it breached her State Farm homeowner's insurance policy. State
Farm now moves pursuant to Federal Rule of Civil Procedure 12(b)(6) to dismiss the second
amended complaint (“SAC”). [Docket No. 33.] This matter is suitable for resolution without a
hearing. Civ. L.R. 7-1(b). For the following reasons, the motion is granted.


I. BACKGROUND


A. Factual Background
Rosenberg-Wohl makes the following allegations in the SAC, all of which are taken as true
for purposes of this motion. 1  Rosenberg-Wohl owns a house that is insured by a State Farm
homeowner's policy. [Docket No. 32 (SAC) ¶ 1.] She has always kept the house in good repair. Id.
at ¶ 2. In approximately 2019, she noticed that elderly neighbors “began having difficulty” with
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the stairs in front of her house, including difficulty descending the stairs. Id. at ¶ 3. On occasion
they lost their balance and fell or stopped themselves from falling by grasping the handrail.
Rosenberg-Wohl became concerned about their safety, “as falling had begun to occur and injury
was imminent,” as well as “the possibility of a liability claim under policies also underwritten by”
State Farm. Id. at ¶ 3.


1 When reviewing a motion to dismiss for failure to state a claim, the court must “accept as
true all of the factual allegations contained in the complaint.” Erickson v. Pardus, 551 U.S.
89, 94 (2007) (per curiam) (citation omitted).


Rosenberg-Wohl had a building contractor inspect the stairs. The contractor “noted the need
to repair and/or replace them at that time.” Rosenberg-Wohl “immediately undertook to repair/
replace her stairs and immediately contacted [State Farm], on or about April 23, 2019.” Id. at ¶
4. Her “understanding is that some portion of the staircase had just settled.” Id. Following the
staircase replacement, which cost nearly $70,000, a State Farm representative met Rosenberg-
Wohl's husband in front of the house on or about July 23, 2019. The representative “looked at the
(now) new staircase and spoke with [the husband] for a minute or two,” but did not inspect the
stairs or ask for information about the neighbors or contractors. Id. at ¶¶ 5, 25.


On August 9, 2019, Rosenberg-Wohl submitted a formal claim to State Farm under her
homeowner's policy, No. 05-CZ-6166-9, claiming “as a loss the safe egress from her house (by
way of her staircase) and the risk of resulting injury.” Id. at ¶ 6. State Farm denied the claim
on August 26, 2019 on the ground “that there was ‘no evidence of a covered cause or loss nor
any covered accidental direct physical loss to the front exterior stairway.’ ” It further stated that
Rosenberg-Wohl's policy “excludes coverage for this type of damage,” identifying five categories
of damage excluded from coverage:


i. wear, tear, marring, scratching, deterioration, inherent vice, latent defect or mechanical
breakdown;


ii. corrosion, electrolysis or rust;


iii. wet or dry rot;


*2  iv. settling, cracking, shrinking, bulging, or expansion of pavements, patios, foundation,
walls, floors, roofs or ceilings; [and]


v. fungus[.]


Id. at ¶ 7.
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In its August 26, 2019 denial letter, State Farm notified Rosenberg-Wohl of the statute of
limitations provision in the policy, as follows:


Suit Against Us. No action shall be brought unless there has been compliance
with the policy provisions. The action must be started within one year after the
date of loss or damage.... [t]he one-year period referred to does not include the
time we take to investigate your claim. The time from the date of loss (April 23rd,
2019) to the date you reported your claim to your agent does count in computing
the amount of time that has already expired. The suit limitation period is again
running as of the date of this letter.


Id. at ¶ 8. Rosenberg-Wohl alleges that “State Farm's position that the statute of limitations began
running on April 23, 2019 is erroneous” because “date of loss” is “ambiguous under the policy”
and “ ‘loss’ is not a defined term in the context of property damage[.]” According to Rosenberg-
Wohl, “loss” could “mean knowledge that money spent and expected to be reimbursed would not
in fact be reimbursed,” and under such a definition, the date of loss was August 26, 2019, the date
of State Farm's denial letter. Id. at ¶ 11. She further alleges that her position about the date of loss is
supported by California law regarding the accrual of a claim, citing Pooshs v. Philip Morris USA,
Inc., 51 Cal. 4th 788, 797 (2011). Id. at ¶ 12.


Rosenberg-Wohl also alleges that “State Farm expressly extended the running of the statue for
[her] claim here.” Specifically, on August 10, 2020, Rita Lee, a State Farm representative, left
Rosenberg-Wohl a telephone message in response to her inquiry. Rosenberg-Wohl alleges that
Lee “stated that State Farm had ‘reopened’ ” the claim and stated she “was making herself
available to address and possibly resolve any questions [Rosenberg-Wohl] had about coverage
before [Rosenberg-Wohl] might want to ‘move forward with the next step.’ ” Id. at ¶¶ 13, 14.
According to Rosenberg-Wohl, “ ‘reopened’ clearly indicates a decision made by State Farm to
reconsider a claim that could have been considered time barred but had received special approval
to re-adjudicate.” Id. at ¶ 15.


On August 24, 2020, Rosenberg-Wohl's counsel spoke with Lee. Lee stated that State Farm “had
reopened the claim ‘for some reason.’ ” Rosenberg-Wohl alleges that Lee's “choice of words ...
confirmed that State Farm had abandoned any statute of limitations claim.” Id. at ¶ 19. Immediately
following the August 24, 2020 conversation, Lee issued a denial of Rosenberg-Wohl's claim. The
denial stated, “[b]ased on the investigation findings, there was no evidence of a covered cause for
accidental direct physical damage to the property,” and “[t]he policy does not provide coverage for
preventative nor safety measures to the property. Maintenance would be the responsibility of the
property owner to properly maintain the property to keep it safe.” Id. at ¶ 20. The denial did not
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address Rosenberg-Wohl's “point that her repair was not maintenance—stumbling on the stairs had
recently been occurring, indicating that danger was manifest and that further injury was imminent”;
instead, Lee “simply denied the claim on the basis of management's approval of the earlier outright
denial.” Id. at ¶ 21. The August 24, 2020 letter also contained no language or statement about the
statute of limitations, “confirm[ing] that State Farm had chosen to stop the running of the statute
and to communicate this to” Rosenberg-Wohl. Id. at ¶ 22. Rosenberg-Wohl contends that whether
the one-year statute of limitations is “calculated from State Farm's communications with [her] on
August 10 or 24, 2020,” her lawsuit, which was filed on October 22, 2020, was timely. Id. at ¶ 23.


*3  The SAC alleges two claims for relief: 1) breach of contract, based on State Farm's refusal to
“properly reimburse [her] for expenses incurred due to a covered loss to property,” SAC ¶ 30; and
2) tortious breach of the implied covenant of good faith and fair dealing in an insurance contract.


B. Procedural History
Rosenberg-Wohl filed the complaint on October 22, 2020 in San Francisco Superior Court.
[Docket No. 1 (Notice of Removal) ¶ 1.] State Farm removed the action to this court under
diversity jurisdiction on December 23, 2020. State Farm moved to dismiss the complaint and
Rosenberg-Wohl timely filed the first amended complaint (“FAC”) pursuant to Rule 15(a)(1)(B).
On September 17, 2021, the court dismissed the FAC with leave to amend on the ground that
the claims were time-barred. Rosenberg-Wohl v. State Farm Fire & Cas. Co., No. 20-CV-09316-
DMR, 2021 WL 4243389, at *7 (N.D. Cal. Sept. 17, 2021). Rosenberg-Wohl timely filed the SAC
which State Farm now moves to dismiss.


II. LEGAL STANDARD
A motion to dismiss under Rule 12(b)(6) tests the legal sufficiency of the claims alleged in the
complaint. See Parks Sch. of Bus., Inc. v. Symington, 51 F.3d 1480, 1484 (9th Cir. 1995). When
reviewing a motion to dismiss for failure to state a claim, the court must “accept as true all of
the factual allegations contained in the complaint,” Erickson, 551 U.S. at 94 (citation omitted),
and may dismiss a claim “only where there is no cognizable legal theory” or there is an absence
of “sufficient factual matter to state a facially plausible claim to relief.” Shroyer v. New Cingular
Wireless Servs., Inc., 622 F.3d 1035, 1041 (9th Cir. 2010) (citing Ashcroft v. Iqbal, 556 U.S. 662,
677-78 (2009); Navarro v. Block, 250 F.3d 729, 732 (9th Cir. 2001)) (quotation marks omitted). A
claim has facial plausibility when a plaintiff “pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the misconduct alleged.” Iqbal, 556 U.S.
at 678 (citation omitted). In other words, the facts alleged must demonstrate “more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do.” Bell Atl.
Corp. v. Twombly, 550 U.S. 554, 555 (2007) (citing Papasan v. Allain, 478 U.S. 265, 286 (1986));
see Lee v. City of L.A., 250 F.3d 668, 679 (9th Cir. 2001), overruled on other grounds by Galbraith
v. Cty. of Santa Clara, 307 F.3d 1119 (9th Cir. 2002).
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As a general rule, a court may not consider “any material beyond the pleadings” when ruling on
a Rule 12(b)(6) motion. Lee, 250 F.3d at 688 (citation and quotation marks omitted). However,
“a court may take judicial notice of ‘matters of public record,’ ” id. at 689 (citing Mack v. S. Bay
Beer Distrib., 798 F.2d 1279, 1282 (9th Cir. 1986)), and may also consider “documents whose
contents are alleged in a complaint and whose authenticity no party questions, but which are not
physically attached to the pleading,” without converting a motion to dismiss under Rule 12(b)
(6) into a motion for summary judgment. Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994),
overruled on other grounds by Galbraith, 307 F.3d at 1125-26. The court need not accept as true
allegations that contradict facts which may be judicially noticed. See Mullis v. U.S. Bankr. Court,
828 F.2d 1385, 1388 (9th Cir. 1987).


III. REQUEST FOR JUDICIAL NOTICE AND INCORPORATION BY REFERENCE
*4  State Farm asks the court to consider State Farm's Homeowner's Policy Number 05-CZ-6166-9
issued to Katherine Rosenberg-Wohl and David Rosenberg-Wohl for the policy term December
14, 2018 to December 14, 2019 for 3080 and 3082 Washington Street, San Francisco, California,
under the incorporation by reference doctrine. [Docket No. 11-2 (Moore Decl., Dec. 29, 2020)
¶ 3, Ex. A (Policy).] It is appropriate to consider the policy as it is central to the allegations in
the FAC and forms the basis of Rosenberg-Wohl's claims. Rosenberg-Wohl does not dispute its
authenticity. See Marder v. Lopez, 450 F.3d 445, 448 (9th Cir. 2006).


State Farm also asks the court to take judicial notice of a class action complaint filed by Rosenberg-
Wohl in San Francisco County Superior Court, Case No. CGC-20-587264, and a July 29, 2021
order granting State Farm's demurrer in that case. [Docket Nos. 29, 34.] As the court does not rely
on these materials in dismissing the SAC, the request for judicial notice is denied.


IV. DISCUSSION
State Farm moves to dismiss Rosenberg-Wohl's claims as time-barred under the terms of the policy.
Mot. 16. 2  The policy contains the following one-year limitation provision:


6. Suit Against Us. No action shall be brought unless there has been compliance
with the policy provisions. The action must be started within one year after the
date of loss or damage.


Policy Section I, Conditions, ¶ 6 (ECF p. 30) (the “Suit Against Us” provision). The SAC alleges
that Rosenberg-Wohl noticed “[i]n approximately 2019” that her elderly neighbors “began having
difficulty with the stairs” and that she “undertook to repair/replace her stairs and immediately
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contacted [State Farm], on or about April 23, 2019.” FAC ¶¶ 3, 4. The staircase was replaced by
July 23, 2019. See id. at ¶ 5 (alleging that a State Farm representative “looked at the (now) new
staircase” from the sidewalk on or about July 23, 2019). Rosenberg-Wohl submitted a claim under
the policy on August 9, 2019, which was denied on August 26, 2019. Id. at ¶¶ 6, 7.


2 State Farm also argues that the SAC should be dismissed for several other reasons, none of
which are briefed in the motion. Instead, it attempts to incorporate by reference arguments
it raised in its motion to dismiss the FAC. See Mot. 8. This is an improper attempt to get
around the page limits set forth in Civil Local Rule 7-2, which provides that a motion may
not exceed 25 pages in length. The court will consider only those arguments contained in
the instant motion to dismiss.


State Farm argues that under the Suit Against Us provision, Rosenberg-Wohl was required to file
suit against State Farm within one year from the date of “loss or damage,” which it contends is
April 23, 2019, the date Rosenberg-Wohl “knew of the damage and started to effect repairs.” Mot.
17. It also contends that the one-year period was tolled for the 18 days between August 9, 2019 to
August 26, 2019, which was the amount of time the claim was under consideration by State Farm.
Id. at 9. Therefore, according to State Farm, Rosenberg-Wohl was required to file any lawsuit to
recover under the policy within one year and 18 days after she began to replace the stairs, or by
May 11, 2020. Id. at 9, 16. She did not file the instant action until October 22, 2020. Accordingly,
State Farm argues the entire action is time-barred by the Suit Against Us provision. Id.


In granting State Farm's motion to dismiss the FAC, the court noted that Rosenberg-Wohl did
not “dispute the existence or meaning of the Suit Against Us provision in the policy” or “State
Farm's contention that the one-year limitations period began to run on April 23, 2019, the date
she alleges she was aware of the problem with the stairs and began to replace them.” Rosenberg-
Wohl, 2021 WL 4243389, at *5; see, e.g., Abari v. State Farm Fire & Cas. Co., 205 Cal. App.
3d 530, 535 (1988) (“it is the occurrence of some ... cognizable event rather than knowledge of
its legal significance that starts the running of the stature of limitations” for purposes of a one-
year commencement of suit provision in an insurance policy). Instead, she argued that “her claims
are not time-barred because State Farm reopened her claim in August 2020 and thus waived any
argument based on the Suit Against Us provision.” Rosenberg-Wohl, 2021 WL 4243389, at *5
(citation omitted). The court rejected this argument, finding that 1) the one-year limitations period
expired on May 10, 2020 3  and 2) that State Farm's “reopening” of the claim in August 2020 “took
place after the one-year period had run” and “cannot amount to waiver as a matter of law.” Id. at
*6 (citing Prudential-LMI Com. Ins. v. Superior Court, 51 Cal. 3d 674, 690 n.5 (1990) (citation
omitted)). Therefore, the claims in the FAC were time-barred. Id. at *6-7.


3 The court based its determination that the limitations period expired on May 10, 2020 on
State Farm's position that the one-year period was tolled for the 17 days between August 9,
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2019 and August 26, 2019. [See Docket No. 17 at 5 (asserting that Rosenberg-Wohl had until
May 10, 2020 to file suit).] State Farm's position in the current motion is that 18 days elapsed
between August 9, 2019 and August 26, 2019, and that the limitations period expired on
May 11, 2020. Mot. 9. State Farm does not explain its change in position, and the resolution
of the discrepancy is not material to the outcome of this motion. Accordingly, the court will
use the later date, May 11, 2020, in this opinion.


*5  Rosenberg-Wohl takes different positions in the SAC. She now alleges that the true “date of
loss” was August 26, 2019, the date State Farm denied her claim, and that “without action on
State Farm's part, [any] action was to be filed [by] August 26, 2020.” SAC 4, ¶¶ 8-12. She further
alleges that “State Farm expressly extended the running of the statute [of limitations]” by reopening
her claim and/or that it waived the statute of limitations by not mentioning it in its August 2020
communications to her. Id. at ¶¶ 13-15, 22.


Rosenberg-Wohl's argument that the date of loss was the August 26, 2019 claim denial date goes
like this. The Suit Against Us provision states that any action “must be started within one year
after the date of loss or damage.” State Farm's use of the phrase “loss or damage” differs from
California's Standard Form Fire Insurance Policy, which provides that “[n]o suit or action for
the recovery of any claim shall be sustainable ... unless commenced within 12 months next after
inception of the loss.” Cal. Ins. Code § 2071 (emphasis added). Rosenberg-Wohl argues that State
Farm “chose to add ‘or damage’ to its particular homeowner's policy,” and that insertion of the
word “ ‘[o]r’ means loss and damage are two different things that can happen at different times.”
Opp'n 2. She asserts that “the date of loss” is “the date of denial, because that is the date the
homeowner learns that the money she has spent will not be reimbursed by her policy and that she
has not just advanced funds but has experienced a loss of money.” Id. She further argues that cases
interpreting the term “inception of the loss” are inapposite because the policy at issue here uses
a different term. Id. at 3 (citing, e.g., Prudential-LMI, 51 Cal. 3d at 683-84). Finally, Rosenberg-
Wohl argues that “[i]f this Court is not convinced that State Farm's choice of language in its
homeowner's policy is objectively and meaningfully different from the statutory language it chose
not to use ... then this policy language is ambiguous and parol evidence should be considered,” and
the court should allow the parties to conduct discovery on this issue. Id. at 5 (emphasis in original).


Essentially, Rosenberg-Wohl's position is that the term “loss” means “denial of an insurance
claim,” and that in the alternative, the meaning of the term “loss” is ambiguous and cannot be
resolved on a motion to dismiss.


For its part, State Farm highlights use of the terms “damage” and “loss” in the section in which
the Suit Against Us provision appears:


2. Your Duties After Loss. After a loss to which this insurance may apply, you shall see that
the following duties are performed:
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a. give immediate notice to us or our agent. Also notify the police if the loss is caused by
theft. Also notify the credit card company or bank if the loss involves a credit card or bank
fund transfer card;


b. protect the property from further damage or loss, make reasonable and necessary temporary
repairs required to protect the property, keep an accurate record of repair expenditures;


c. prepare an inventory of damaged or stolen personal property. Show in detail the quantity,
description, age, replacement cost and amount of loss ...


d. as often as we reasonably require:


(1) exhibit the damaged property; ...


e. submit to us, within 60 days after the loss, your signed, sworn proof of loss which sets
forth, to the best of your knowledge and belief:


(1) the time and cause of loss;


...


(3) other insurance which may cover the loss;


...


(5) specifications of any damaged building and detailed estimates for repair of the damage;


*6  (6) an inventory of damaged or stolen personal property described in 2.c.;


(7) receipts for additional living expenses incurred and records supporting the fair rental
value loss; and


(8) evidence or affidavit supporting a claim under the Credit Card, Bank Fund Transfer
Card, Forgery and Counterfeit Money coverage, stating the amount and cause of loss.


...


6. Suit Against Us. No action shall be brought unless there has been compliance with the policy
provisions. The action must be started within one year after the date of loss or damage.


Policy Section I, Conditions, ¶¶ 2, 6 (ECF pp. 29-30) (emphasis added). According to State Farm,
the terms “damage” and “loss” as used in this section refer to the harm sustained by the insured
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for which they seek insurance coverage. Reply 2. It also contends that “the definition of ‘loss’ is
unambiguous as a matter of law,” citing Prudential LMI. Reply 8.


Neither party addresses the standard for interpretation of contract language. As this court exercises
diversity jurisdiction over this matter, California law governs the parties’ dispute. See Sonner v.
Premier Nutrition Corp., 971 F.3d 834, 839 (9th Cir. 2020). “Interpretation of an insurance policy
is a question of law and follows the general rules of contract interpretation.” MacKinnon v. Truck
Ins. Exch., 31 Cal. 4th 635, 647 (2003). Under California law, “[a] contract must be so interpreted
as to give effect to the mutual intention of the parties as it existed at the time of contracting.”
Cal Civ. Code § 1636. “When a contract is reduced to writing, the intention of the parties is to
be ascertained from the writing alone, if possible.” Cal. Civ. Code § 1639. “The language of a
contract is to govern its interpretation, if the language is clear and explicit, and does not involve
an absurdity,” Cal. Civ. Code § 1638, and the words of a contract are to be understood in their
“ordinary and popular sense unless used by the parties in a technical sense or a special meaning is
given to them by usage.” Waller v. Truck Ins. Exch., Inc., 11 Cal. 4th 1, 18 (1995).


“A policy provision will be considered ambiguous when it is capable of two or more constructions,
both of which are reasonable.” MacKinnon, 31 Cal. 4th at 648. “An ambiguity may appear on the
face of an agreement or extrinsic evidence may reveal a latent ambiguity.” Fremont Indem. Co. v.
Fremont Gen. Corp., 148 Cal. App. 4th 97, 114 (2007) (citation omitted). However, “[a] party's
assertion of ambiguity does not require the district court to allow additional opportunities to find
or present extrinsic evidence” if the court considers the contract language and “concludes that
the language is reasonably susceptible to only one interpretation.” Skilstaf, Inc. v. CVS Caremark
Corp., 669 F.3d 1005, 1017-18 (9th Cir. 2012) (affirming dismissal under Rule 12(b)(6)). A court
may reach that conclusion on a motion to dismiss. Id. (citing Hervey v. Mercury Cas. Co., 185
Cal. App. 4th 954, 962-63 (2010) (holding that trial court properly dismissed plaintiff's complaint
by taking judicial notice of contract terms and concluding they were not reasonably susceptible
to plaintiff's proposed interpretation)).


*7  The term “loss” as used in the Suit Against Us provision is not reasonably susceptible
to Rosenberg-Wohl's interpretation, which is that “loss” means “date of denial of insurance
coverage.” Rosenberg-Wohl argues that the addition of the words “or damage” to the Suit Against
Us provision impacts the meaning of the term “loss” because “loss and damage are two different
things that can happen at different times.” Opp'n 2. She also contends that “[d]amage is defined as
property damage.” Id. But she does not explain how it follows that “loss” means “date of denial
of insurance coverage.” Nor does she support her position with reference to the policy's language
or terms.


The language of the contract precludes Rosenberg-Wahl's interpretation. The relevant section of
the policy lists an insured's “duties after loss,” stating, “[a]fter a loss to which this insurance may
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apply, you shall see that the following duties are performed.” Policy Section I, Conditions, ¶¶ 2,
6 (ECF p. 29) (emphasis added). Therefore, “loss” can only refer to the harm suffered for which
the insured seeks coverage. “Loss” cannot be construed to mean the date that coverage is denied
because the contract says that “loss” is something “to which this insurance may apply.” The other
uses of “loss” in this section similarly refer to the result of the harm or damage sustained by the
insured or the insured's property.


Rosenberg-Wohl also mischaracterizes the sole insurance policy case she cites to support her
position that “loss” means “date of denial of insurance coverage.” In Singh v. Allstate Insurance
Company, 63 Cal. App. 4th 135, 137 (1998), the insureds sued their insurer, Allstate, when it
denied coverage for fire loss of the house on their property. The house was damaged by a fire
that vandals started in the early morning of April 27, 1994 and the plaintiffs presented the claim
to Allstate the same day. Id. at 138, 140. Allstate denied the claim on November 9, 1994. The
plaintiffs requested reconsideration of the claim on February 21, 1995, and Allstate again denied
the claim on March 22, 1995. Id. at 138-39. The plaintiffs filed suit against Allstate on December
5, 1995 and Allstate moved for summary judgment on the ground that the complaint was time-
barred under the one-year period to file suit in the insurance policy. The court granted the motion
for summary judgment on the ground of untimeliness and the plaintiffs appealed. Id. at 139.


The court of appeals affirmed on the ground that the complaint was time-barred. The court held
that the one-year period was equitably tolled between the date that the plaintiffs notified Allstate
of the loss, April 27, 1994, and the denial of the claim on November 9, 1994. Therefore, the court
held, the plaintiffs “had one year from the date their claim was denied, i.e., until November 9,
1995, to file their action.” Id. at 140. The court also held that the doctrine of equitable tolling did
not apply to the “reconsideration” period between February 21, 1995 and March 22, 1995. Id. at
141-48. Contrary to Rosenberg-Wahl's contention, the court in Singh did not determine that the
plaintiffs’ “date of loss ... was keyed to the denial of coverage.” See Opp'n 3. Rather, the one-year
period to file suit began running as of the date of the denial in Singh because the plaintiffs filed
their insurance claim on the same date as the fire damage. The one-year period did not begin until
the claim was denied since it was equitably tolled while Allstate considered the claim. 4


4 Rosenberg-Wohl cites two other cases in support of her claim that the one-year period starts
running from the date of denial of coverage. Opp'n 4-5. Both are inapposite as they do not
address the one-year suit provision in fire insurance or homeowners’ policies. In Menhorn
v. Firestone Tire & Rubber Co., 738 F.2d 1496, 1501 (9th Cir. 1984), the Ninth Circuit held
that “an ERISA cause of action based on a denial of benefits accrues at the time the benefits
are denied. This rule reflects a concern that it would be burdensome and unfair to require
lay participants and beneficiaries to be constantly alert for possible errors or abuses that
might give rise to a claim and start the statute of limitations running.” Similarly, the court
in Densberger v. Sutter Home Winery Long Term Disability Benefits Plan, No. C 99-0625
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CRB, 1999 WL 592198, at *3 (N.D. Cal. Aug. 2, 1999), examined the statute of limitations
for an action to recover benefits under ERISA.


*8  In sum, the court concludes that the term “loss or damage” in the Suit Against Us provision is
not reasonably susceptible to the interpretation offered by Rosenberg-Wohl and is not ambiguous
as a matter of law. Moreover, Rosenberg-Wohl fails to explain how discovery would assist in
clarifying any ambiguity; she simply speculates about the existence of “the insurer's internal
deliberations about the meaning of that policy language.” Opp'n 5-6. This is insufficient. See,
e.g., W. Marine Prod., Inc. v. Nat'l Union Fire Ins. Co. of Pittsburgh, PA, No. 5:21-CV-01940-
EJD, 2021 WL 5447007, at *4 (N.D. Cal. Nov. 22, 2021) (concluding that insurance policies were
not ambiguous and denying plaintiff leave to conduct discovery to pursue extrinsic evidence in
the absence of its articulation of “a plausible claim that extrinsic evidence renders the contract
ambiguous” (quotation marks and citation omitted)).


Accordingly, “the one-year limitations period began to run on April 23, 2019, the date [Rosenberg-
Wohl] alleges she was aware of the problem with the stairs and began to replace them,” because that
is the “date of loss or damage” within the meaning of the Suit Against Us provision. Rosenberg-
Wohl, 2021 WL 4243389, at *5. As explained above, the limitations period was tolled for the 18
days that State Farm was considering the claim until it was denied. Rosenberg-Wohl was therefore
required to file suit based on the denial of coverage by May 11, 2020. She contends that her suit
is timely because “State Farm expressly extended the running of the statute [of limitations]” by
reopening her claim and/or that it waived the issue by communicating with her after the denial
without referencing the statute of limitations. Id. at ¶¶ 13-15, 22. However, these actions took
place after the one-year limitations period expired on May 11, 2020. As the court previously found,
they “cannot amount to waiver as a matter of law.” Rosenberg-Wohl, 2021 WL 4243389, at *6
(citations omitted).


Rosenberg-Wohl's breach of contract claim is time-barred as it was not filed within the one-year
limitations period set forth in the policy's Suit Against Us provision. The breach of the implied
covenant of good faith and fair dealing claim is also time barred. See id. at *7 (citing Sullivan v.
Allstate Ins. Co., 964 F. Supp. 1407, 1414-15 (C.D. Cal. 1997)). As Rosenberg-Wohl has already
been given an opportunity to amend the complaint to state a claim but failed to do so, the dismissal
is with prejudice.


V. CONCLUSION
For the foregoing reasons, State Farm's motion to dismiss the SAC is granted. The SAC is
dismissed with prejudice.


IT IS SO ORDERED.
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4 Cal.4th 1187, 847 P.2d 1044, 17 Cal.Rptr.2d 828, 61 USLW 2658
Supreme Court of California


GERALD S. RUBIN, Plaintiff and Appellant,
v.


NORMA GREEN et al., Defendants and Respondents.


No. S025858.
Apr 5, 1993.


SUMMARY


The co-owner of a mobilehome park received a notice of intention to commence an action from a
resident who purported to act in behalf of all of the residents of the park. In the notice the resident
alleged defects in the operation of the park and sought several remedies. The co-owner filed an
action for damages and equitable relief against the resident and her attorneys, alleging defendants
had solicited other residents as clients of her attorneys in anticipation of litigation against the co-
owner. The trial court sustained, without leave to amend, defendants' general demurrer to the first
amended complaint on the ground that defendants' activity was privileged under Civ. Code, § 47,
subd. (b), the “litigation privilege.” (Superior Court of San Bernardino County, No. SCV 252035,
Ben T. Kayashima, Judge.) The Court of Appeal, Fourth Dist., Div. Two, No. E008838, reversed,
finding that the privilege did not apply to defendants' acts.


The Supreme Court reversed the judgment of the Court of Appeal and remanded with directions
to affirm the judgment of the trial court. It held that defendants' acts alleged in the amended
complaint were communicative within the meaning of Civ. Code, § 47, subd. (b); that they were
thus within the scope of the privilege and immune from tort liability. It also held that because
plaintiff's wrongful solicitation claim lacked an essential attribute of a malicious prosecution action
and was brought against attorneys representing litigation adversaries in a related proceeding, it
was not maintainable in any event. The court further held that plaintiff could not avoid the bar
of § 47, subd. (b), by pleading his claim as one for injunctive relief under the unfair competition
statute. (Opinion by Arabian, J., with Lucas, C. J., Mosk and Kennard, JJ., concurring. Separate
concurring and dissenting opinion by Baxter, J., with Panelli and George, JJ., concurring.)


HEADNOTES


Classified to California Digest of Official Reports
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Libel and Slander § 18--Privileged Communications--Absolute Privilege-- Judicial Proceedings--
Malicious Prosecution Actions:Malicious *1188  Prosecution § 1.
The only exception to the application of Civ. Code, § 47, subd. (b) (privilege for communications
in judicial proceedings), to tort suits is for malicious prosecution actions.


(2)
Libel and Slander § 18--Privileged Communications--Absolute Privilege-- Judicial Proceedings--
Purpose.
Undergirding the immunity conferred by Civ. Code, § 47, subd. (b) (privilege for communications
in judicial proceedings), is the broadly applicable policy of assuring litigants the utmost freedom of
access to the courts to secure and defend their rights, without fear of being harassed subsequently
by derivative tort actions.


(3)
Libel and Slander § 18--Privileged Communications--Absolute Privilege-- Judicial Proceedings--
Anticipated Litigation.
Civ. Code, § 47, subd. (b) (privilege for communications in judicial proceedings), applies to
communications with some relation to an anticipated lawsuit. Thus, the privilege applied to
discussions between attorneys and mobilehome park residents concerning park conditions and the
possibility of the attorneys' being retained to prosecute an action against the mobilehome park's
co-owner for failure to maintain the park, and to subsequent filing of the pleadings in the lawsuit
itself. The privilege applied even if the attorneys' conduct constituted wrongful solicitation.


(4a, 4b)
Malicious Prosecution § 3--Essentials to Maintenance of Action--Attorneys' Solicitation of Clients
for Potentially Meritorious Claim.
In a mobilehome park's co-owner's action for wrongful attorney solicitation, the trial court did
not err in sustaining the demurrer of defendants, a park resident and her attorneys. Plaintiff
had received a notice of intent to sue concerning alleged defects in the park from defendant
resident, who purported to act in behalf of all of the park residents. The gravamen of plaintiff's
complaint was that defendants' solicitation of park residents as potential clients was illegal, not
that the residents' claims were groundless. Thus, plaintiff's complaint lacked essential features
of a malicious prosecution action, and therefore plaintiff's derivative suit was not maintainable.
There are better means available to curtail illegal solicitation than to add another layer of litigation.
Sanctions may be imposed for frivolous or delaying conduct, and soliciting attorneys are subject
to criminal and State Bar sanctions. Also, should the residents' underlying action ultimately be
determined groundless, plaintiff could then bring a malicious prosecution action.
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[See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 452.] *1189


(5)
Libel and Slander § 18--Privileged Communications--Absolute Privilege-- Judicial Proceedings--
Tort Action Arising From Privileged Communication.
The core policy protecting access to the courts underlying Civ. Code, § 47, subd. (b) (privilege
for communications in judicial proceedings), has led to the requirement that a derivative tort
action seeking redress for communications within the privilege be delayed until the original suit
is terminated in favor of the derivative plaintiff. Its maintenance is further conditioned on a
heightened showing of abuse, amounting in effect to a species of bad faith, by the plaintiff in
the initial suit. The filing of retaliatory claims has thus been limited by incorporating conditions
borrowed from the venerable common law tort of malicious prosecution. Circumscribed retaliatory
actions are thus permitted as a means of redressing a wrong (groundless litigation) that has, partly
but not entirely, already been established by the outcome in the original proceeding.


(6a, 6b)
Unfair Competition § 8--Actions--Injunction Against Attorneys' Solicitation of Potential Clients.
In a mobilehome park co-owner's action seeking injunctive relief against unfair competition arising
from alleged wrongful attorney solicitation, the trial court did not err in sustaining the demurrer
of defendants, a park resident and her attorneys. Plaintiff had received a notice of intent to sue
concerning alleged defects in the park from defendant resident, and plaintiff alleged that defendants
solicited other residents as potential clients in the suit against plaintiff. Although Bus. & Prof.
Code, § 17204, grants any member of the public standing to seek injunctive relief against unfair
competition, the communications between defendants and the other residents were absolutely
privileged under the “litigation privilege” of Civ. Code, § 47, subd. (b). The broad policy of
free access to the courts embodied in the privilege cannot be frustrated by putting a new label
on a complaint. Thus, plaintiff, an adversary against defendant resident who was represented
by defendant attorneys, could not avoid the privilege by pleading the statutory action for unfair
competition. However, persons not involved in an adversarial relationship with defendants would
have standing to pursue claims of unfair competition against defendants.


(7)
Unfair Competition § 3--Unfair Practices Act.
The coverage of the Unfair Practices Act (Bus. & Prof. Code, § 17000 et seq.) is sweeping,
embracing anything that can properly be called a business practice and that at the same time is
forbidden by law. However, the Legislature deliberately traded the attributes of tort law for speed
and administrative simplicity. As a result, to state a claim under the act, one *1190  need not plead
and prove the elements of a tort. Instead, one need only show that members of the public are likely
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to be deceived. Also, damages are not available under the act. The only nonpunitive monetary
relief available under the act is the disgorgement of money that has been wrongfully obtained.


COUNSEL
Grebow & Barish, Arthur Grebow, Patricia A. Brown, Lincoln Stone and Susan Gruskin for
Plaintiff and Appellant.
David Spangenberg, Hart, King & Coldren, Robert S. Coldren, John H. Pentecost, Lawrence R.
Bujold, Rubenstein & Bohachek, Earl L. Bohachek, Daniel J. Popeo and Richard A. Samp as
Amici Curiae on behalf of Plaintiff and Appellant.
Musick, Peeler & Garrett, Harry W.R. Chamberlain II, Birgit Sale, Mary Catherine M. Bohen,
Matthew P. Stone and Joseph D. Rubin for Defendants and Respondent.
Richard N. Bates, Robert C. Fellmeth, Crosby & Stanton, Bruce E. Stanton, Altshuler, Berzon,
Nussbaum, Berzon & Rubin, and Fred H. Altshuler as Amici Curiae on behalf of Defendants and
Respondents.


ARABIAN, J.


At common law, barratry was “the offense of frequently exciting and stirring up suits and
quarrels” (4 Blackstone, Commentaries 134) and was punished as a misdemeanor. A statutory
version of the crime survives today, although it is seldom prosecuted, perhaps because of the
requirement that the proof show the defendant “excited” at least three groundless suits “with a
corrupt or malicious intent to vex and annoy.” (Pen. Code, §§ 158, 159.)


The modern successor of common law barratry, solicitation, is not only a misdemeanor when
accomplished through the use of agents, but is also subject to discipline by the State Bar. We
granted review in this case to consider whether a defendant in an impending civil action may sue the
attorneys for the opposing party on the ground that they wrongfully “solicited” the litigation against
him. We conclude that this proceeding not only undermines the established policy of allowing
access to the courts, but that, *1191  given the availability of other remedies for the redress of
attorney solicitation, this retaliatory suit is not maintainable.


I
The present action grows out of a “notice of intention to commence action” mailed on August
28, 1989, to Gerald Rubin by Norma Green. The notice was purportedly on behalf of all of the
approximately 450 San Bernardino County residents of Cedar Village Mobilehome Park, a park
co-owned by Rubin. In her notice, Green, herself a Cedar Village resident, enumerated 23 alleged
defects in the operation of the park and sought a variety of remedies under California and federal
law.
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Rubin's attorney replied on his behalf to Green's letter, offering to meet with a park residents group
to discuss the grievances and “attempt to reach a mutually satisfactory resolution.” The reply went
on to assert that Green had “made threatening statements to various residents” of Cedar Village “in
the process of soliciting clients” as an agent for her attorneys' law firm. It concluded by warning
Green that Rubin would “not tolerate such conduct and will seek appropriate compensation in the
event of any loss or injury to Mr. Rubin's contractual and business relationship with his tenants
and employees.” Green's attorneys responded to Rubin's letter, contesting many of its assertions
but indicating a desire to discuss a resolution of their clients' grievances.


Approximately a week after receiving the law firm's response, Rubin filed this action in the
superior court against both Green and the law firm. Rubin's verified complaint alleged several tort
claims, the gist of which was that the defendants had solicited Cedar Village residents as clients in
anticipated litigation against Rubin over park conditions, thereby interfering in Rubin's contractual
relations with them.


The complaint alleged that, with Green as their agent, the law firm had “embarked on a malicious
effort to harm [Rubin's] economic and business standing by stirring up animosity among [Cedar
Village] residents, utilizing fear, intimidation and coercion against residents, and communicating
the false promise of frivolous litigation as a means to profit unjustly at [Rubin's] expense.”
The complaint sought damages as well as equitable relief enjoining defendants from soliciting
“non-client residents at Cedar Village ... to become legal clients of [the law firm] on any matter
concerning Cedar Village ....” Meanwhile, on December 7, 1989, Green and over 120 other
residents of Cedar Village, represented by the defendant law firm, filed the action noticed in
Green's letter of August 28 to Rubin, alleging a failure to *1192  adequately maintain the park
and the imposition of illegal restraints on the sale of mobilehomes by the park owners. 1


1 Relations between park and mobilehome owners are extensively regulated by statute. The
Mobilehome Residency Law (Civ. Code, § 798 et seq.) requires a written rental agreement
and specifies its contents, regulates rents and related charges that park owners may impose
on residents, provides for meetings between residents and park management, regulates
the termination of tenancies and the transfer of mobilehomes and mobilehome parks, and
provides judicial remedies and penalties. The latter provision includes a requirement that
before an action for the alleged failure to maintain common park facilities or levels of service
—a so-called “failure-to-maintain” suit—is instituted by park residents, 30 days written
notice of the intention to file such an action must be given management. (Civ. Code, §
798.84.) It was this 30-day “suit letter” from Green to the plaintiff that precipitated the
present proceeding.


After the superior court denied his application for interim equitable relief and refused a request that
the failure-to-maintain suit be consolidated with this action, Rubin filed an amended complaint,
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adding a claim against defendants for “unfair business practices” and narrowing the request for
injunctive relief to encompass only acts of alleged harassment against him. The amended complaint
also offered a more detailed account of the solicitation allegedly practiced by the defendants on
the residents of Cedar Village.


According to the amended complaint, the law firm had engaged in a pattern of soliciting residents
of several mobilehome parks for the purpose of commencing litigation against park owners.
Allegedly, the firm's modus operandi was to arrange for an invitation to meet with park residents
to help negotiate a resolution of complaints regarding park conditions with the owner; this, in turn,
would lead to a promise by the firm to obtain substantial monetary settlements for those residents
who agreed to join in litigation against the owner. A lawsuit, preceded by a “form” notice of suit,
followed. After filing suit, often on behalf of a hundred or more mobilehome park residents, the
law firm would seek an early trial preference on the basis of the advanced age of some of the
resident-plaintiffs, thereby (according to the amended complaint) truncating the defendant owner's
opportunity for full discovery.


The superior court sustained a general demurrer to the first amended complaint without leave
to amend on the ground that defendants' conduct was privileged under Civil Code section 47,
subdivision (b) (section 47(b)), the so-called “litigation privilege.” A divided Court of Appeal
reversed that judgment, ruling that the privilege did not apply to the acts of the law firm and Green
for alternative reasons.


First, a majority of the Court of Appeal concluded that although the acts of defendants leading to
the law firm's retention by the Cedar Village *1193  residents were necessarily “communicative,”
that aspect of their conduct was secondary. The dominant characteristic of defendants' actions was
noncommunicative, and thus was not entitled to the protection of section 47(b). Alternatively, the
majority concluded that the Legislature had established an exception to the litigation privilege
when it enacted a statutory prohibition on attorney solicitation. That prohibition, embodied in
Business and Professions Code sections 6152 and 6153, makes it unlawful to act as an agent in the
solicitation of business on behalf of attorneys, punishing violations as a misdemeanor. Finally, the
Court of Appeal held that defendants' conduct in allegedly soliciting Cedar Village residents as
clients constituted unfair competition, for the redress of which the Unfair Business Practices Act
(Bus. & Prof. Code, § 17200 et seq.) provided plaintiff with a private right of action for damages
and injunctive relief.


One justice dissented, reasoning that the litigation privilege of section 47(b) applied to the conduct
in suit, that the acts of the law firm and Green, alleged in the amended complaint, amounted
to inducing the Cedar Village residents to file a lawsuit and were thus protected by a separate
immunity, and that the unfair competition statute did not confer a cause of action on plaintiff against
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defendants for solicitation. We agree with the dissenting justice, albeit for somewhat different
reasons, that plaintiff's suit cannot be maintained.


As we explain, the acts of defendants alleged in the amended complaint were communicative
within the meaning of section 47(b). They were thus within the scope of the privilege and immune
from tort liability. We also conclude that because plaintiff's wrongful solicitation claim lacks an
essential attribute of a malicious prosecution action and is brought against attorneys representing
litigation adversaries in a related proceeding, it is not maintainable in any event. Finally, we hold
that plaintiff may not avoid the bar of section 47(b) by pleading his claim as one for injunctive
relief under the unfair competition statute. We will accordingly direct that this action be dismissed.


II
For well over a century, communications with “some relation” to judicial proceedings have
been absolutely immune from tort liability by the privilege codified as section 47 (b). 2  At least
since then-Justice Traynor's opinion in Albertson v. Raboff (1956) 46 Cal.2d 375 [295 P.2d 405],
California courts *1194  have given the privilege an expansive reach. 3  (1) Indeed, as we recently
noted, “the only exception to [the] application of section 47(2) [now section 47(b)] to tort suits
has been for malicious prosecution actions. [Citations].” (Silberg v. Anderson, supra, 50 Cal.3d
at p. 216 (Silberg).)


2 As pertinent here, Civil Code section 47 provides: “A privileged publication or broadcast
is one made.
“
. . . . .
“(b) In any ... (2) judicial proceeding ....”


3 (See, e.g., Drasin v. Jacoby & Myers (1984) 150 Cal.App.3d 481, 485 [197 Cal.Rptr. 768]
[abuse of process]; Ribas v. Clark (1985) 38 Cal.3d 355, 364 [212 Cal.Rptr. 143, 696
P.2d 637, 49 A.L.R.4th 417] [invasion of privacy and intentional infliction of emotional
distress]; Pettitt v. Levy (1972) 28 Cal.App.3d 484, 487 [104 Cal.Rptr. 650] [negligence and
negligent misrepresentation]; Carden v. Getzoff (1987) 190 Cal.App.3d 907 [235 Cal.Rptr.
698] [fraud]; Pacific Gas & Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118 [270
Cal.Rptr. 1, 791 P.2d 587] (Bear Stearns) [interference with contract claims]; see also Silberg
v. Anderson (1990) 50 Cal.3d 205, 215 [266 Cal.Rptr. 638, 786 P.2d 365].)


(2) Undergirding the immunity conferred by section 47(b) is the broadly applicable policy
of assuring litigants “the utmost freedom of access to the courts to secure and defend their
rights ....” (Albertson v. Raboff, supra, 46 Cal.2d at p. 380.) We have recently reemphasized the
importance of virtually unhindered access to the courts in several opinions. In Silberg, supra, 50
Cal.3d 205, we said that the “principal purpose of section 47 ([b]) is to afford litigants ... the
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utmost freedom of access to the courts without fear of being harassed subsequently by derivative
tort actions.” (Id. at p. 213.) And, in Oren Royal Oaks Venture v. Greenberg, Bernhard, Weiss &
Karma, Inc. (1986) 42 Cal.3d 1157 [232 Cal.Rptr. 567, 728 P.2d 1202], we declined to permit the
expansion of the abuse of process tort to include the alleged improper filing of a lawsuit; to do so,
we reasoned, would remove existing barriers to the maintenance of malicious prosecution actions,
requirements that we said “play[] a crucial rule in protecting the right to ... judicial relief ....” (Id.
at p. 1170.) In Bear Stearns, supra, 50 Cal.3d 1118, we called the requirement of probable cause
in malicious prosecution actions “essential to assure free access to the courts ....” (Id. at p. 1131.)
(See also Sheldon Appel Co. v. Albert & Oliker (1989) 47 Cal.3d 863, 872 [254 Cal.Rptr. 336, 765
P.2d 498] (Sheldon Appel) [malicious prosecution tort “carefully circumscribed so that litigants
with potentially valid claims will not be deterred from bringing their claims to court ....”].)


(3) In light of this extensive history, it is late in the day to contend that communications with
“some relation” to an anticipated lawsuit are not within the privilege. Following Albertson v.
Raboff, supra, 46 Cal.2d 375, numerous decisions have applied the privilege to prelitigation
communications, leaving no doubt as to its applicability to the facts alleged in the amended
complaint. (See, e.g., Block v. Sacramento Clinical Labs, Inc. (1982) 131 Cal.App.3d 386, 393
[182 Cal.Rptr. 438] [privilege applies to communications with “some relation to a proceeding
that is actually contemplated in good faith and under serious consideration by ... a possible
party *1195  to the proceeding”]; Rosenthal v. Irell & Manella (1982) 135 Cal.App.3d 121,
126 [185 Cal.Rptr. 92] [“potential court actions”]; Ascherman v. Natanson (1972) 23 Cal.App.3d
861, 865 [100 Cal.Rptr. 656] [privilege extends to “preliminary conversations and interviews”
related to contemplated action]; Pettitt v. Levy, supra, 28 Cal.App.3d 484, 490 [meeting of parties
and counsel to “marshal their evidence for presentation at the hearing”]; Lerette v. Dean Witter
Organization, Inc. (1976) 60 Cal.App.3d 573, 577 [131 Cal.Rptr. 592] [privilege extends to “steps
taken prior” to judicial proceedings].) In short, we can imagine few communicative acts more
clearly within the scope of the privilege than those alleged in the amended complaint, that is,
meeting and discussing with Cedar Village residents park conditions and the merits of the proposed
failure-to-maintain lawsuit, and filing the complaint and subsequent pleadings in the litigation.


Nor does the fact that defendants' communications with the Cedar Village residents necessarily
involved related acts destroy the privilege. In concluding that the gravamen of the amended
complaint involved noncommunicative conduct, the Court of Appeal relied on our opinion in
Kimmel v. Goland (1990) 51 Cal.3d 202 [271 Cal.Rptr. 191, 793 P.2d 524]. In Kimmel, we held that
the litigation privilege of section 47(b) was inapplicable to the unconsented recording by plaintiffs
(and subsequent transcription by their attorney) of telephone conversations with defendants, an
offense under Penal Code section 632. We noted that defendants alleged that they were injured
“from the taping of confidential telephone conversations, not from any 'publication' ... of the
information contained in these conversations.” (Id. at p. 209, italics added.)
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To further emphasize the distinction between communicative acts and noncommunicative conduct
—“traditionally ... a threshold issue in determining the applicability of section 47[b]” (Kimmel v.
Goland, supra, 51 Cal.3d at p. 211)—we relied on our decision in Ribas v. Clark, supra, 38 Cal.3d
355, in which the plaintiff also sought damages for eavesdropping. There, we also upheld the
recovery of statutory penalties for violations of Penal Code section 632, noting that the right to such
penalties accrued “at the moment of the violation [and] is not barred by the judicial privilege.” (38
Cal.3d at p. 365.) However, we applied the privilege of section 47(b) to bar plaintiff's tort claims for
damages resulting from the testimonial use of the contents of the overhead conversation, finding
“the purpose of the ... [litigation] privilege ... no less relevant” to plaintiff's claim. (38 Cal.3d at
p. 364.)


In Kimmel v. Goland, supra, 51 Cal.3d 202, we also said that “our holding that the litigation
privilege does not apply is limited to the injury resulting *1196  from plaintiffs' and [their
attorney's] conduct. To the extent the complaint rests on [the attorney's] alleged communicative
acts of 'counseling' and 'advising' his clients, the privilege is clearly operative.” (Id. at p. 208, fn. 6,
italics added.) Judging from the allegations of the amended complaint, plaintiff's claims, however
styled, are founded essentially upon alleged misrepresentations made by the law firm (and Green)
to Cedar Village residents in the course of discussions over park conditions and the possibility of
being retained to prosecute the failure-to-maintain action, and the subsequent filing of pleadings
in the lawsuit itself. Whether these acts amounted to wrongful attorney solicitation or not, they
were communicative in their essential nature and therefore within the privilege of section 47(b).


III
(4a) Having concluded that the acts at issue here are within the scope of section 47(b), and are
thus protected from tort liability, we must determine the extent of that protection. As we explain,
because plaintiff's claim of attorney solicitation lacks an essential feature of other derivative tort
actions, restrictions affecting the maintenance of such actions—limitations on the timing of such
claims and the elements of the alleged wrong that must be established—are inapplicable. Instead,
given the gravamen of the amended complaint, we are led to conclude that plaintiff's claim is not
maintainable at all.


(5) The core policy protecting access to the courts underlying section 47(b) has led to the
requirement that a derivative tort action seeking redress for communications within the privilege
be delayed until the original suit is terminated in favor of the derivative plaintiff. Its maintenance
is further conditioned on a heightened showing of abuse, amounting in effect to a species of bad
faith, by the plaintiff in the initial suit. The filing of retaliatory claims has thus been limited by
incorporating conditions borrowed from the venerable common law tort of malicious prosecution.
(See, for example, Silberg, supra, 50 Cal.3d at p. 216; Bear Stearns, supra, 50 Cal.3d at p. 1137.)
Circumscribed retaliatory actions are thus permitted as a means of redressing a wrong—groundless
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litigation—that has, partly but not entirely, already been established by the outcome in the original
proceeding.


(4b) Here, however, the gravamen of plaintiff's complaint is not that the claims of the Cedar Village
litigants are themselves groundless, but that the methods employed by the law firm (through the
use of Green) in being retained as counsel for the residents amounted to solicitation, conduct the
Legislature has made criminal. Because the alleged wrong which plaintiff seeks to redress is not the
filing of an unjustified lawsuit but of soliciting *1197  others to file what are, to all appearances,
potentially meritorious claims, the question is not whether the solicitation claim should be subject
to conditions analogous to those governing malicious prosecution actions, but whether such a
derivative claim should be maintainable at all. 4  A consideration of the administrative and criminal
sanctions established by the Legislature for attorney solicitation, together with the remedies
available to plaintiff within the scope of the failure-to-maintain suit itself, lead us to conclude that
this action should be dismissed.


4 Whether we should judicially notice the outcome of the failure-to-maintain litigation filed
by the defendant law firm on behalf of Green and other Cedar Village residents is a question
that is vigorously contested by the parties. In light of our conclusion that the gravamen of
plaintiff's claim goes not to the merits of the failure-to-maintain litigation but to antecedent
matters, we decline to judicially notice any matter related to that suit beyond the fact that
it was filed.


In Sheldon Appel, supra, 47 Cal.3d 863, the court unanimously endorsed the proposition that “in
recent years ... the large volume of litigation filed in American courts has become a matter of
increasing concern ....” (Id. at p. 872.) After canvassing the arguments supporting restrictions on
the use of the malicious prosecution tort as a means of controlling excessive litigation and those
contra, our opinion concluded that “the most promising remedy for excessive litigation does not
lie in an expansion of malicious prosecution liability.” (47 Cal.3d at p. 873.)


Instead, we said that “the better means of addressing the problem of unjustified litigation is through
the adoption of measures facilitating the speedy resolution of the initial lawsuit and authorizing the
imposition of sanctions for frivolous or delaying conduct within that first action itself, rather than
through an expansion of the opportunities for initiating one or more additional rounds of malicious
prosecution litigation after the first action has been concluded.” (Sheldon Appel, supra, 47 Cal.3d
at p. 873.) Our opinion noted that the Legislature had recently taken several steps in that direction
by providing enhanced sanctions for litigation misconduct by attorneys. (Ibid.)


Considered from the perspective of Sheldon Appel, supra, 47 Cal.3d 863, and assessed in light
of the cost to judicial access, we find little in the way of countervailing policies furthered by
the maintenance of this derivative action. We reach that conclusion by balancing the utility of
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permitting a litigant in a civil action to maintain an unlawful solicitation claim against the attorneys
for the opposing party against the untoward effects of such a proceeding on the administration of
civil justice.


It is not difficult to imagine the consequences likely to follow in the wake of a rule permitting
the defendant in a civil action to institute parallel *1198  litigation seeking to impose liability
on the attorney for the adverse party based on the circumstances surrounding the formation of
the attorney-client relationship that led to the filing of the original suit. Apart from provoking
yet another round of litigation, all of the evils identified in our prior cases as accompanying
retaliatory suits based on litigation-related communications would be promoted by such a tactic.
The impairment of colorable claims by disrupting access to counsel, the intimidating effect on
attorneys of facing an almost certain retaliatory proceeding, the distractions inherent in requiring
counsel to deal with defending a personal countersuit as well as the predicate action and, in general,
the dampening effect on the unobstructed presentation of claims which we have identified as the
central value supporting limitations on other derivative tort actions, apply with equal force to this
suit. (See, e.g., Silberg, supra, 50 Cal.3d at p. 214; Sheldon Appel, supra, 47 Cal.3d at p. 873; Bear
Stearns, supra, 50 Cal.3d at p. 1131.)


On the other hand, given the regulatory and prosecutorial sanctions available to remedy attorney
solicitation, together with those available to litigants within the scope of the predicate action itself,
the utility of a proceeding such as this one is marginal. As noted, attorney solicitation through
the use of “runners” or “cappers” is a crime, punishable as a misdemeanor. (Bus. & Prof. Code,
§§ 6152-6153; 5  see, e.g., Hutchins v. Municipal Court (1976) 61 Cal.App.3d 77 [132 Cal.Rptr.
158].) Attorneys who engage in solicitation also are subject to discipline by the State Bar. Rule
1-400 of the Rules of Professional Conduct of the State Bar imposes substantial limitations on
the content and timing of communications by or on behalf of attorneys concerning availability for
professional employment and explicitly prohibits solicitation that is not constitutionally protected.
(See rule 1-400(C), Rules Prof. Conduct of State Bar.) Under its rulemaking power, the State Bar
has adopted specific standards for communications that presumptively violate the proscription on
attorney solicitation. (See Drafter's Note, Deering's Ann. Rules of Court (1993 pocket supp.) Rules
Prof. Conduct of State Bar, foll. rule 1-400; stds. adopted May 27, 1989.) In addition, the State
Bar is charged by statute with the enforcement of the anti-solicitation statute and empowered to
seek injunctive relief. (Bus. & Prof. Code, § 6030.)


5 The Legislature recently amended the attorney solicitation statute (Bus. & Prof. Code, §
6153) to increase the penalty for a first offense from six months to one year in the county
jail and to permit a sentence of state imprisonment for a second offense for between sixteen
months and three years, together with a $10,000 fine. (Stats. 1991, ch. 116, § 7.)
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Plaintiff and supporting amici curiae assert that these remedies are insufficient. They argue that
the growing litigiousness of society has been fueled by the uncontrolled growth of attorney
solicitation, and that the practice is malum in se, an evil that, although it may lead to the filing
of meritorious *1199  claims, ought to be vigorously discouraged by the courts. They assert that
existing sanctions against solicitation are as a practical matter illusory—so seldom enforced that
they have no real deterrent effect. The only effective solution is to permit the indirect “victim”
of the solicitation—the defendant in a prospective or pending lawsuit—to police the line between
wrongful solicitation and activities short of that offense by maintaining suits such as this one.


We are unpersuaded. Attorney solicitation may indeed be perceived as a growing problem,
entwined as it is with an ongoing trend toward loosening restrictions on attorney advertising and
related controls on the marketing of legal services. (See, e.g., Bates v. State Bar of Arizona (1977)
433 U.S. 350 [53 L.Ed.2d 810, 97 S.Ct. 2691]; Shapero v. Kentucky Bar Assn. (1988) 486 U.S.
466 [100 L.Ed.2d 475, 108 S.Ct. 1916].) Assuming, however, for the sake of plaintiff's argument,
that the rise in the volume of litigation is driven significantly by solicitation, it does not follow
that we should adopt a remedy that itself encourages a spiral of lawsuits.


That, in effect, is what plaintiff seeks. A continuation of this action itself would add yet another
layer of litigation. And that will not be the end of it. It is argued on behalf of plaintiff that if this
action should itself fail on the merits, the law firm and Green will not be without a remedy. That
remedy, according to one of the amici curiae, is nothing less than another malicious prosecution
action, this one against the plaintiff by defendants. In short, the remedy urged upon us is, if
anything, as bad as, or worse than, the illness it is said to cure.


We are certain, in any event, that a lawsuit such as this one is inconsistent with the choice made in
Sheldon Appel, supra, 47 Cal.3d 863, where we specifically discounted another round of litigation
as an antidote for the fevers of litigiousness, preferring instead the increased use of sanctions
within the underlying lawsuit and legislative measures. Consistent with that view, litigants may
invoke a range of remedies, some recently made available by the Legislature, “to facilitate the early
weeding out of patently meritless claims and to permit the imposition of sanctions in the initial
lawsuit ....” (47 Cal.3d at pp. 873-874; see, e.g., Code Civ. Proc., §§ 128.5, 437c, 1038, 409.3.) For
the plaintiff in this case, potential remedies include the recovery of attorney fees and costs should
he be the prevailing party in the failure-to-maintain litigation, and reasonable expenses including
attorney fees if the residents are determined to have employed frivolous or delaying tactics in their
suit. (Civ. Code, § 798.85; *1200  Code Civ. Proc., § 128.5.) Ultimately, of course, plaintiff is
free to prosecute a malicious prosecution action, provided the requisite conditions are pleaded and
proven. 6
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6 Because it is not presented on this record, we do not reach the question whether, in such
a subsequent malicious prosecution action, evidence of the defendants' alleged acts of
solicitation would be admissible on the issues of malice and the absence of probable cause.


IV
(6a) Despite the applicability of section 47(b), plaintiff argues that he is nevertheless entitled to
pursue injunctive relief because Business and Professions Code section 17204 grants any member
of the public standing to seek such relief against “unfair competition.” He points out that the courts
have given the phrase “unfair competition” a broad meaning, embracing “any unlawful business
practice ....” (Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d
197, 209-210 [197 Cal.Rptr. 783, 673 P.2d 660], italics omitted.) Because it is made unlawful
by Business and Professions Code sections 6152 and 6153, plaintiff argues, attorney solicitation
qualifies as a species of unfair competition. It is thus enjoinable by “any person acting for the
interests of ... the general public.” (Bus. & Prof. Code, § 17204.)


We recently traced the history and purpose behind the unfair competition statute in Bank of the West
v. Superior Court (1992) 2 Cal.4th 1254 [10 Cal.Rptr.2d 538, 833 P.2d 545], noting its origin as one
of the so-called “little FTC Acts” of the 1930's, enacted by many states in the wake of amendments
to the Federal Trade Commission Act enlarging the commission's regulatory jurisdiction to include
unfair business practices that harmed, not merely the interests of business competitors, but of the
general public as well. We concluded that the essence of the statutory unfair competition claim
lies in its restitutionary nature. (Id. at pp. 1263-1264.)


(7) Although the act's coverage is indeed sweeping, embracing “ 'anything that can properly be
called a business practice and that at the same time is forbidden by law' ” (Barquis v. Merchants
Collection Assn. (1972) 7 Cal.3d 94, 113 [101 Cal.Rptr. 745, 496 P.2d 817]), we observed that “the
Legislature deliberately traded the attributes of tort law for speed and administrative simplicity. As
a result, to state a claim under the act one need not plead and prove the elements of a tort. Instead,
one need only show that *1201  'members of the public are likely to be deceived.' ” (Bank of the
West v. Superior Court, supra, 2 Cal.4th at pp. 1266-1267.) 7


7 We went on to note in Bank of the West v. Superior Court, supra, 2 Cal.4th 1254, that
“damages are not available under [the act]. [Citations.] The only nonpunitive monetary relief
available under the Unfair Business Practices Act is the disgorgement of money that has
been wrongfully obtained or, in the language of the statute, an order 'restor [ing] ... money ...
which may have been acquired by means of ... unfair competition.' ” (Id. at p. 1266.) This
holding is dispositive of plaintiff's claim for damages here.


(6b) In evident conflict with the policy of permitting members of the public to police the spectrum
of “unfair competition” is the policy embodied in section 47(b), discussed above, of insuring
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litigants open access to the courts. Confronted with an apparent conflict between these two statutes,
we must harmonize them insofar as possible. (People ex rel. Deukmejian v. County of Mendocino
(1984) 36 Cal.3d 476, 488 [204 Cal.Rptr. 897, 683 P.2d 1150].)


The closest precedent in point is our decision in Ribas v. Clark, supra, 38 Cal.3d 355. As noted,
ante, at page 1195, there the plaintiff sought damages from a defendant who had eavesdropped on
a telephone conversation between plaintiff and his former wife and subsequently testified as to the
nature of their conversation; the complaint sought damages for invasion of privacy and related torts
as well as damages under Penal Code section 637.2, granting persons injured by eavesdropping a
right of action. Defendant contended that her testimony was privileged under section 47(b).


In upholding her claim of immunity, we expressly considered “the applicability of Civil Code
section 47 to statutory causes of action.” (Ribas v. Clark, supra, 38 Cal.3d at p. 364.) We reasoned
that the policy of free access to the courts underlying the privilege was “equally compelling in the
context of common law and statutory claims for invasion of privacy; there is no valid basis for
distinguishing between the two. Certainly, nothing indicates that in enacting Penal Code section
637.2 the Legislature intended to immunize causes of action under that statute from the traditional
privileges applicable to various forms of oral evidence.” (38 Cal.3d at p. 365.)


In an analogous context, the Courts of Appeal have considered variations on plaintiff's claim that
the unfair competition statute grants him unqualified standing to seek injunctive relief against
defendants notwithstanding the absolute bar imposed by section 47(b). These decisions have
rejected the claim that a plaintiff may, in effect, “plead around” absolute barriers to relief by
relabeling the nature of the action as one brought under the unfair competition statute. Notably in
the case of actions arising out of an insurer's alleged bad faith refusal to settle insurance claims,
formerly brought under *1202  the Insurance Code, several decisions of the Courts of Appeal have
held that the bar on such implied private causes of action, imposed by our decision in Moradi-
Shalal v. Fireman's Fund Ins. Companies (1988) 46 Cal.3d 287, 301 [250 Cal.Rptr. 116, 758 P.2d
58] (Moradi-Shalal), may not be circumvented by recasting the action as one under Business and
Professions Code section 17200.


In a typical case, Safeco Ins. Co. v. Superior Court (1990) 216 Cal.App.3d 1491 [265 Cal.Rptr.
585], the plaintiff sued an insurance carrier for its conduct in settling an automobile collision claim;
he sought damages under the unfair practices provision of the Insurance Code (Ins. Code, § 790.03,
subd. (h)) as well as compensatory damages, injunctive relief, attorney fees and punitive damages
under Business and Professions Code section 17200. (216 Cal.App.3d at p. 1493.) The Court of
Appeal ordered the complaint dismissed, holding that Moradi-Shalal, supra, 46 Cal.3d 287, barred
not only the Insurance Code claims, but that “[section 17200 of] the Business and Professions Code
provides no toehold for scaling the barrier of Moradi-Shalal. ... To permit plaintiff to maintain this
action would render Moradi-Shalal meaningless.” (216 Cal.App.3d at p. 1494.)
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The Courts of Appeal reached the same result in Maler v. Superior Court (1990) 220 Cal.App.3d
1592, 1598 [270 Cal.Rptr. 222], and Industrial Indemnity Co. v. Superior Court (1989) 209
Cal.App.3d 1093, 1096 [257 Cal.Rptr. 655], both of which held that implied private rights of
action alleging bad faith claims against insurers, barred by our opinion in Moradi-Shalal, were not
resurrected by casting the action as one for relief under the unfair competition statute. (See also
Lee v. Travelers Companies (1988) 205 Cal.App.3d 691, 694-695 [252 Cal.Rptr. 468]; Doctors'
Co. Ins. Services v. Superior Court (1990) 225 Cal.App.3d 1284, 1289 [275 Cal.Rptr. 674].)


The reasoning underlying these results was succinctly summarized by Justice Kaus, writing for
the Court of Appeal in a case in which the applicability of section 47(b) itself was at issue. In
Thornton v. Rhoden (1966) 245 Cal.App.2d 80 [53 Cal.Rptr. 706, 23 A.L.R.3d 1152], a decision
applying the litigation privilege to a claim of abuse of process, he wrote that “The salutary purpose
of the privilege [of section 47(b)] should not be frustrated by putting a new label on the complaint.
If it is desirable to create an absolute privilege in defamation, not because we desire to protect the
shady practitioner, but because we do not want the honest one to have to be concerned with libel
or slander actions while acting for his client, we should not remove one concern and saddle him
with another for doing precisely the same thing.” (Id. at p. 99, italics added.)


That, in effect, is the rest of plaintiff seeks to achieve here. As noted, the conduct of defendants
alleged in the complaint is clearly communicative and *1203  otherwise within the scope of
section 47(b). It is thus absolutely immune from civil tort liability, including plaintiff's interference
with contract and related claims. To permit the same communicative acts to be the subject of an
injunctive relief proceeding brought by this same plaintiff under the unfair competition statute
undermines that immunity. If the policies underlying section 47(b) are sufficiently strong to support
an absolute privilege, the resulting immunity should not evaporate merely because the plaintiff
discovers a conveniently different label for pleading what is in substance an identical grievance
arising from identical conduct as that protected by section 47(b).


We emphasize that the result we reach is propelled in part by the precise circumstances before us.
Plaintiff is an adversary in the collateral failure-to-maintain action brought by the Cedar Village
residents; the latter are represented in that action by the same attorneys who are defendants in
this action; and defendant Green is one of the plaintiffs in that same action. Apart from spawning
yet another layer of litigation, placing in the hands of a litigation adversary a weapon with the
tactical potential of a statutory unfair competition claim for injunctive relief would promote all
of the evils we have described above as accompanying retaliatory suits based on litigation-related
communications. (See, ante, at pp. 1195-1196.)


Permitting plaintiff to proceed would produce other distortions. In the typical derivative action
filed in the wake of allegedly tortious litigation-related communications, the aggrieved plaintiff
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had been a party in the antecedent proceeding in which the challenged communications occurred,
and now seeks redress for injuries alleged to have resulted from them. Unless the conditions
requisite to a malicious prosecution action are pleaded and proven, section 47(b) denies relief in
such circumstances, not only because that result is deemed necessary to secure the greater interest
in ensuring unhindered access to the courts, but also because, as we noted in Silberg, supra, 50
Cal.3d 205, the original litigation itself provides an efficient forum in which to “expos[e] during
trial the bias of witnesses and the falsity of evidence, thereby enhancing the finality of judgments
and avoiding an unending roundelay of litigation, an evil far worse than an occasional unfair
result.” (Id. at p. 214.)


In short, permitting plaintiff's claim for injunctive relief here would upset the carefully constructed
balance between “the freedom of an individual to seek redress in the courts and the interest
of a potential defendant in being free from unjustified litigation” (Oren Royal Oaks Venture v.
Greenberg, Bernhard, Weiss & Karma, Inc., supra, 42 Cal.3d at p. 1169) by effectively destroying
the availability of the privilege in any case in which a litigation *1204  adversary was prompted to
claim that the conduct of the attorney for the opposite party constituted solicitation. Whatever the
ultimate outcome of the ensuing unfair competition lawsuit, additional litigation will have been
fomented and the presentation of potentially meritorious claims stifled.


Our conclusion that plaintiff's tack of pleading his claim under the unfair competition statute does
not override the litigation privilege in this case is reinforced by the fact that the policy underlying
the unfair competition statute can be vindicated by multiple parties other than plaintiff under
the broad standing provision of Business and Professions Code section 17204. Apart from the
overreached client, these litigants include the Attorney General, district attorneys, and certain city
attorneys. (Ibid.) Importantly, members of the public who, unlike plaintiff, are not adversaries in
collateral litigation involving the same attorneys also have standing to pursue unfair competition
claims under the statute. (Ibid.) Finally, as noted, ante, both the State Bar and prosecutorial
authorities are authorized to pursue additional sanctions against attorney solicitation of the sort
alleged in the amended complaint.


Given the importance of the policy favoring judicial access, and of the role played by the litigation
privilege as a means of effectuating that policy, we conclude that plaintiff may not avoid the bar of
section 47(b) by casting his claim as one for injunctive relief under the unfair competition statute.


V
The judgment of the Court of Appeal is reversed and the cause is remanded with directions to
affirm the judgment of the trial court.
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Lucas, C. J., Mosk, J., and Kennard, J., concurred.


BAXTER, J.


In concur in the majority's reasoning and result as to plaintiff's claim for damages. I respectfully
dissent, however, from the majority's decision to the extent that it precludes plaintiff's claim for
injunctive relief. In an attempt to impose its view of good public policy, the majority judicially
repeals a detailed and considered legislative remedy. The result is even more anomalous than
the approach. A person who is entirely unaffected by illegal attorney solicitation can bring an
action to enjoin the misconduct. A person, however, who is directly harmed by an attorney's illegal
solicitation has no direct judicial recourse. The result is even more troublesome on a broader level.
In an era of increased budgetary and time constraints on this state's judiciary, the majority precludes
effective enforcement of the ban on unlawful attorney solicitation. *1205


The majority acknowledges that attorney solicitation, as defined in Business and Professions Code
section 6153, is unlawful. (Maj. opn., ante, at p. 1200.) Business and Professions Code section
17203, in turn, provides that, “Any person who engages, has engaged, or proposes to engage in
unfair competition may be enjoined in any court of competent jurisdiction.” (Italics added.) We
have explained that, “... 'unfair competition' is not restricted to deceptive or fraudulent conduct
but extends to any unlawful business practice .... The Legislature apparently intended to permit
courts to enjoin ongoing wrongful business conduct in whatever context such activity might
occur ....” (Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d
197, 209-210 [197 Cal.Rptr. 783, 673 P.2d 660], second italics added.) Furthermore, Business and
Professions Code section 17204 makes clear that virtually any member of the public may seek
injunctive relief from unlawful business practice.


These statutes point to one simple conclusion. Unlawful attorney solicitation may be enjoined. For
the most part, the majority does not contend otherwise, acknowledging that almost any member of
the public has standing to bring an action to enjoin such misconduct. The majority's only exception
is the person directly harmed by the illegal conduct, that is, the person against whom the litigation
was unlawfully solicited. I shall explain why I cannot concur in this strange result.


1. The majority's view of public policy
I think it important to meet the majority's fundamental premise that sound public policy supports
the majority's choice to disregard the statutory provisions for injunctive relief. The majority's view
appears to be that this court may disregard a statute whenever doing so facilitates our personal
policy preferences. This is not tenable. No matter how strongly this court might believe that good
public policy should prevent injunctive relief, the Legislature has determined for good or bad
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that injunctive relief is available. “Our function is not to judge the wisdom of statutes.” (Wells
Fargo Bank v. Superior Court (1991) 53 Cal.3d 1082, 1099 [282 Cal.Rptr. 841, 811 P.2d 1025];
Delaney v. Superior Court (1990) 50 Cal.3d 785, 804-805 [268 Cal.Rptr. 753, 789 P.2d 934].)
What a statute should do is beyond our authority to decide. (New York Times Co. v. Superior Court
(1990) 51 Cal.3d 453, 463 [273 Cal.Rptr. 98, 796 P.2d 811].) We have no valid basis on which
to usurp the Legislature's role. Indeed, by disregarding Business and Professions Code sections
17203 and 17204, the majority also necessarily disregards Code of Civil Procedure section 1858,
which states: “In the construction of a statute or instrument, the office of the judge is simply to
ascertain and declare what is in terms or in substance contained therein, not to insert what has been
omitted, or to omit what has been inserted ....” *1206


Moreover, the majority contradicts its own public policy argument in favor of unfettered illegal
solicitation and the resulting access to the courts. To make its result more palatable, the majority
acknowledges that the “broad standing provision of Business and Professions Code section 17204”
allows “multiple parties other than plaintiff” to enjoin unlawful attorney solicitation. (Maj. opn.,
ante, at p. 1204.) The potential enforcers include everyone other than the party against whom the
unlawful solicitation is directed: the Attorney General, district attorneys, certain city attorneys,
city prosecutors, and most importantly, any member of the public who is not the soliciting
attorney's adversary in the underlying litigation. Put in plain language, the result is that every
member of the public—except for one, the victim—can seek injunctive relief. By acknowledging
a potentially unlimited class of plaintiff-enforcers, the majority seems to undercut its preferred
policy of unfettered judicial access. 1


1 Although I have referred to the person against whom litigation is unlawfully solicited as
being a victim, I also believe the prospective client who is unlawfully solicited is a victim as
well. Apparently, the majority would allow the prospective client to seek injunctive relief.
This result creates an unfair distinction between victims. The person against whom litigation
is unlawfully solicited suffers at least as much, probably greater, harm than the person who
is a prospective client.


The majority's reliance on nonparty enforcers is questionable in another respect. There is no
evidence in the record that any of the public officials identified by the majority have ever intervened
in a private dispute to enjoin unlawful attorney solicitation. Even more unrealistic is the notion
that private citizens with no stake in a dispute will expend time and resources to seek injunctive
relief that will not benefit them. The majority's reliance on private enforcers is contradictory.
Either, as noted above, it defeats unfettered access by allowing an unlimited class of enforcers or,
alternatively, the reliance is unrealistic, thereby undercutting the majority's view that unaffected
citizens will solve the problem of unlawful attorney solicitation.
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Perhaps most interesting is that the majority's rule sows the seeds of its own demise. Under
the majority's rule, a person against whom an attorney unlawfully seeks litigation cannot seek
injunctive relief. Any nonaffected member of the public, however, is allowed to seek such relief.
Thus, all the solicitation victim need do to avoid the majority's restriction of his ability to seek
injunctive relief is to persuade a friend, relative, or colleague to bring an injunctive relief action as
a member of the public—a procedure the majority explicitly approves. Indeed, there is no legal or
ethical reason why the solicitation victim could not agree to fund such an action, e.g., by paying the
citizen-plaintiff's costs and legal fees. The majority serves little purpose by creating a rule under
which a victim can do indirectly that which he cannot do directly. *1207


Nor should we forget the egregious nature of the unlawful conduct the majority's rule will allow
to occur unabated. Business and Professions Code sections 6152 and 6153 make it unlawful and
criminal for an attorney to use a “runner or capper ... to solicit any business” for the attorney in
any public or private place. (Bus. & Prof. Code, § 6152.) Put simply, the Legislature chose in
sections 6152 and 6153 to make unlawful and criminal the worst forms of attorney solicitation.
The majority, however, precludes any effective enforcement of the legislative ban.


2. Statutory conflict
I also depart from the majority's approach to the “apparent conflict” it perceives between Civil
Code section 47, subdivision (b) (hereafter, Civil Code section 47(b)) and the Business and
Professions Code provisions for injunctive relief from unlawful business practices. Civil Code
section 47 's privilege for communications in the course of a judicial proceeding was first enacted
in 1872, more than a century ago. Business and Professions Code sections 6152 and 6153, the
statutory proscriptions of attorney solicitation, were enacted more than 60 years later, in 1939. I
find it difficult to believe the Legislature intended to prohibit—indeed, make criminal—that which
was privileged.


Moreover, when, in 1977, the Legislature enacted Business and Professions Code sections 17203
and 17204, providing for injunctive relief from an unlawful business practice, it was clear that
attorney solicitation was an unlawful practice under already-enacted Business and Professions
Code section 6152. It is not reasonable to conclude that the Legislature would have provided for
injunctive relief against an unlawful practice (attorney solicitation) if the Legislature believed
such relief was prohibited by Civil Code section 47(b). The majority presumably believes the
Legislature was unaware of a prohibition in Civil Code section 47(b) against injunctive relief and
inadvertently created a conflict by providing for such relief under Business and Professions Code
sections 17203 and 17204. I am reluctant to attribute such ignorance to the Legislature. I am also
nonplussed as to how the majority finds a conflict between the two statutes. When the Legislature
enacted Business and Professions Code sections 17203 and 17204 allowing for injunctive relief,
there was no decision by this court holding that solicitation is privileged under Civil Code section
47(b). Thus, when it enacted sections 17203 and 17205, the Legislature could not have created a
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conflict between those provisions and something that did not then exist—the privilege for unlawful
attorney solicitation that we announce for the first *1208  time today. The conflict perceived by
the majority is of its own making, not the Legislature's. 2


2 The majority states that “[I]t is late in the day to contend that communications with 'some
relation' to an anticipated lawsuit are not within the privilege.” (Maj. opn., ante, at p.
1194.) This statement misses the mark. Although some communications have been held
to be privileged, in none of the cases cited by the majority has unlawful solicitation been
deemed privileged. (Albertson v. Raboff (1956) 46 Cal.2d 375 [295 P.2d 405] [filing of lis
pendens]; Block v. Sacramento Clinical Labs, Inc. (1982) 131 Cal.App.3d 386 [182 Cal.Rptr.
438] [negligent medical report submitted to law enforcement authorities]; Rosenthal v.
Irell & Manella (1982) 135 Cal.App.3d 121 [185 Cal.Rptr. 92] [communications to an
insurer]; Ascherman v. Natanson (1972) 23 Cal.App.3d 861 [100 Cal.Rptr. 656] [statement
by witness to attorney]; Lerette v. Dean Witter Organization, Inc. (1976) 60 Cal.App.3d
573 [131 Cal.Rptr. 592] [attorney's demand letter on behalf of existing client]; Pettitt v.
Levy (1972) 28 Cal.App.3d 484 [104 Cal.Rptr. 650] [alleged false building permit submitted
by nonattorneys].) Indeed, in the two cases in which the claim was based on an alleged
communication by an attorney, it was clear that the communication was on behalf of the
attorney's existing client. There was no unlawful communication meant to secure a new
client. (Rosenthal v. Irell & Manella, supra, 135 Cal.App.3d 121; Lerette v. Dean Witter
Organization, Inc., supra, 60 Cal.App.3d 573.)


Subsequent events also refute the majority's view that injunctive relief is available only to those not
harmed by the unlawful solicitation. In 1991, the Legislature amended Business and Professions
Code section 6154 to provide that “Any contract for professional services secured by an attorney at
law or law firm in this state through the services of a runner or capper is void. In any action against
any attorney or law firm under the Unfair Practices Act ... any judgment shall include an order
divesting the attorney or law firm of any fees and other compensation received pursuant to any such
void contract.” At a minimum, this amendment makes clear that the State Bar disciplinary system
was not viewed by the Legislature as the exclusive means of enforcing the statutory ban on attorney
solicitation. Moreover, the majority creates an anomaly in light of this divestiture provision. The
victim of unlawful attorney solicitation is precluded from any relief—compensatory or injunctive.
Any other citizen, however, can obtain not only injunctive relief, but also the additional monetary
relief under Business and Professions Code section 6154. The litigation equivalent of a bounty
hunter can obtain monetary relief without showing any harm. A demonstrably harmed litigant,
however, is handed only a platitude as to the need for more litigation. Under the majority view, it
seems as if everyone but the victim is protected or compensated.


3. Majority's authorities
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Nor am I persuaded by the authorities on which the majority relies. The obvious point should be
made first. None of the decisions cited by the majority dealt with attorney solicitation and, more
important, none of them *1209  established any rule under which the victim of an illegal business
practice was denied relief while at the same time members of the general public were allowed
relief.


In Ribas v. Clark (1985) 38 Cal.3d 355 [212 Cal.Rptr. 143, 696 P.2d 637, 49 A.L.R.4th 417],
which the majority calls the “closest precedent in point,” the court noted that, in applying the
judicial proceedings privilege of Civil Code section 47(b), the court would not distinguish between
common law and statutory causes of action for damages for invasion of privacy. The court did not
consider any issue as to injunctive relief. What is relevant, though, is that the court did allow the
plaintiff to pursue an action for substantial statutory penalties. Ribas makes clear that the privilege
under Civil Code section 47(b) does not necessarily preclude all remedies, especially those created
by other statutes. If the plaintiff in Ribas was allowed to seek substantial monetary penalties, I
see no reason why the present plaintiff should not be allowed to seek injunctive relief. After all,
injunctive relief is less likely than monetary penalties to have a chilling effect on court access.


Equally inapposite and unpersuasive is the majority's reliance on Court of Appeal cases applying
our decision in Moradi-Shalal v. Fireman's Fund Ins. Companies (1988) 46 Cal.3d 287 [250
Cal.Rptr. 116, 758 P.2d 58] (Moradi-Shalal), in which we held that Insurance Code section 790.03,
subdivision (h) did not provide a private cause of action for damages against insurers. The linchpin
of our holding was that “[T]he Legislature has not manifested an intent to create such a private
cause of action.” (46 Cal.3d, at p. 305.) The Moradi-Shalal plaintiff did not seek injunctive relief,
so there was no issue before this court as to whether such an action would have been proper
under the Business and Professions Code or otherwise. To the extent, however, that we touched
on the issue, we suggested that injunctive relief would have been appropriate. More specifically,
in response to the argument that our decision would eliminate any meaningful redress for abuses
by insurers, we explained that, “[T]he courts retain jurisdiction to impose civil damages or other
remedies against insurers in appropriate common law actions ....” (Id., at p. 304, italics added.)


In the subsequent Court of Appeal cases noted by the majority, the plaintiffs sought to overcome the
effect of Moradi-Shalal, supra, 46 Cal.3d 287, by recasting their causes of action on grounds other
than the Insurance Code. As the majority notes, the Courts of Appeal refused to allow the attempted
circumvention. The majority, however, reads too much into those decisions. The first was Lee v.
Travelers Companies (1988) 205 Cal.App.3d 691 [252 Cal.Rptr. 468], in which the court refused to
allow the plaintiff to plead around Moradi-Shalal, supra, 46 Cal.3d 287, by alleging common law
*1210  causes of action for damages. There was no issue as to injunctive relief under the Business
and Professions Code or otherwise. Similarly, in Industrial Indemnity Co. v. Superior Court (1989)
209 Cal.App.3d 1093 Cal.App.3d 1093 [257 Cal.Rptr. 655], the court refused to allow the plaintiff
to avoid Moradi-Shalal, supra, 46 Cal.3d 287, by seeking to recover damages under Business and
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Professions Code section 17203. Again, there was no issue as to injunctive relief. The same was
true in Maler v. Superior Court (1990) 220 Cal.App.3d 1592 [270 Cal.Rptr. 222] and in Doctors'
Co. Ins. Services v. Superior Court (1990) 225 Cal.App.3d 1284 [275 Cal.Rptr. 674], in which the
courts did not consider whether Moradi-Shalal, supra, 46 Cal.3d 287, precluded injunctive relief.


In only one of the cases cited by the majority is there even a reference to injunctive relief. In
Safeco Ins. Co. v. Superior Court (1990) 216 Cal.App.3d 1491 [265 Cal.Rptr. 585] (Safeco),
the plaintiff sought damages under both the Insurance Code and Business and Professions Code
section 17200, and the court correctly rejected this attempt to circumvent Moradi-Shalal, supra,
46 Cal.3d 287. In describing the plaintiff's claims, the court also stated that “Under this second
theory [the Business and Professions Code], plaintiff claimed an entitlement to an injunction,
compensatory damages, additional compensation for prosecuting the action, punitive damages,
and attorneys' fees.” (Safeco, supra, 216 Cal.App.3d at p. 1493, italics added.) The court explained
that “[t]he facts at bench are indistinguishable from those in Moradi-Shalal[, supra, 46 Cal.3d
287].” (Id., at p. 1494.) Of course, that view was not entirely correct. The cases were different
because in Moradi-Shalal, supra, 46 Cal.3d 287, there was no claim for injunctive relief. As
important, nothing in Safeco, supra, 216 Cal.App.3d 1491, suggests that the claim for injunctive
relief was anything more than a makeweight allegation. For all practical purposes the suit appears
to have been for compensatory and punitive damages. The fact that the court never even discussed
the claim for injunctive relief (the entire discussion in the opinion was a mere three paragraphs)
suggests that no serious issue was ever raised as to injunctive relief.


In short, the majority relies on five Court of Appeal decisions—four of which have no relevance
at all, and one of which has a three-word reference to the issue.


The majority's reliance on the progeny of Moradi-Shalal, supra, 46 Cal.3d 287, is misplaced in two
other, perhaps more fundamental, respects. First, the issue in that case was whether the Legislature
had intended, in enacting a particular statute (Ins. Code, § 790.03, subd. (h)), to create a private
cause of action for damages. In light of our holding that no such cause of action *1211  was
intended, it would have been anomalous for subsequent courts to conclude that the same relief (i.e.,
damages) could be recovered for the same misconduct, merely by seeking them under a different
statute. Whether different relief could be sought under a different statute is another question.


Second, in the post-Moradi-Shalal context, the courts were faced with two statutes. We held in
Moradi-Shalal that the Legislature intended no private cause of action under one statute (Ins. Code,
§ 790.03, subd. (h)). To allow the same relief under a different statute would require the conclusion
that the Legislature intended to give with one hand what it took away with another. That is not the
situation now before us. To the contrary, the Legislature has in one statute provided for injunctive
relief for unlawful business practices. (Bus. & Prof. Code, § 17203.) There is no competing statute
in which the Legislature has manifested an intent to preclude such relief.
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4. The majority's practical result
Rather than buttressing the integrity of the judicial system, today's decision taints it. Adequate
access to the judicial system is one thing. Illegal access is another. No one disputes that attorney
solicitation is wrong and repugnant—so much so that the Legislature has made it unlawful, even
criminal. The court, however, refuses to allow the victim of this crime any direct redress. Up to
a point, I agree, as reflected by my concurrence in the majority's decision not to allow recovery
of damages. But prohibiting the victim from seeking injunctive relief tips the balance too far in
favor of criminal conduct.


Conversely, allowing injunctive relief does not in any meaningful way restrict legal access to the
courts. Unlike a separate claim for damages, a request for injunctive relief can be decided quickly
and relatively easily. If solicitation is not found, that will be the end of the matter, and the attorney
(as well as his clients) will have full judicial access. If solicitation is found, it will be nipped in
the bud, as it should be, but any right to legal access remains unimpeded. Moreover, regardless of
whether any unlawful solicitation is found, the underlying action is allowed to proceed, regardless
of whether it has any merit. That alone ensures full judicial access for litigants. The only person
whose access is restricted is the attorney who engages in unlawful solicitation.


Prohibiting injunctive relief also makes no sense to the victim. Why must he stand idly by while
litigation against him is unlawfully solicited? That is a crime in and of itself, regardless of the
possible merit of the litigation. The *1212  victim should not be denied the statutory right to enjoin
the criminal conduct. 3


3 The majority suggests the victim has adequate recourse in the form of a malicious prosecution
action. (Maj. opn., ante, at p. 1200.) That is impractical. It ignores the fact that unlawful
solicitation is a crime in and of itself. Whether the solicitation is unlawful has nothing to do
with whether the action solicited is meritorious. Thus, even if the underlying litigation proves
successful, that does not retroactively eliminate the fact that a crime was committed. The
defendant in such an action, however, could not thereafter recover for malicious prosecution
because he could not show that it had terminated in his favor. Nor is it clear that the majority
would allow recovery even for solicitation of an action that ultimately proves meritless.
The majority would apparently allow recovery of damages for malicious prosecution of the
action, but not for the wrongful solicitation itself. (Maj. opn., ante, at p. 1200, fn. 6.)


Finally, I am troubled by the majority's fundamental premise that we must take the draconian
measure of refusing a victim of unlawful solicitation his specific, concrete statutory right so that we
can ensure unfettered access to the courts. California has tens of thousands of competent, ethical
attorneys. Any person with even a remotely meritorious claim can and will find an attorney. (One
consequence of the majority's rule is to penalize that vast majority of attorneys who refuse to
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engage in unlawful solicitation.) By enforcing the statutory remedy for unlawful solicitation, we
would not be restricting judicial access for any claim or any person. The only person who would be
stopped at the courthouse door would be the attorney who stoops to engage in unlawful solicitation.
His client can come through that door and have his full day in court. We need not encourage the
crime of solicitation to ensure judicial access.


For the foregoing reasons, I concur in the majority's reversal of the judgment of the Court of Appeal
to the extent that the judgment allowed plantiff to seek damages for the unlawful solicitation. I
would affirm the Court of Appeal's judgment, however, to the extent that it allowed plaintiff to
seek injunctive relief.


Panelli, J., and George, J., concurred. *1213


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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partial publication. The portions of this opinion to be deleted from publication are identified
as those portions between double brackets, e.g., [[/]].


Synopsis
Background: After tortfeasor assigned her bad faith claims, personal injury judgment creditor
brought bad faith action against insurer which had issued homeowner's policy to the boyfriend
of tortfeasor's mother. Insurer filed declaratory judgment action, and the cases were consolidated.
After a bench trial, the Superior Court of Santa Barbara County, Nos. 1096761 and 1090510,
William McLafferty, J., entered judgment for judgment creditor as assignee of tortfeasor's claims.
Insurer appealed. The Court of Appeal, 122 Cal.App.4th 779, 19 Cal.Rptr.3d 17, affirmed in part
and reversed in part, finding insurer had no duty to defend tortfeasor under mother's boyfriend's
policy. On remand, the Superior Court found that insurer had a duty to indemnify tortfeasor, and
insurer appealed. The Court of Appeal reversed. In the meantime, judgment creditor amended
his bad faith complaint to assert that insurer had a duty to defend and indemnify tortfeasor under
homeowner's policy issued to tortfeasor's grandmother. The Superior Court, Denise de Bellefeuille
and Thomas P. Anderle, JJ., entered judgment on a jury verdict for judgment creditor, and insurer
appealed.
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Holdings: The Court of Appeal, Yegan, J., held that:


[1] insurer did not suffer any prejudice as a result of tortfeasor's delayed submission of claim
against her grandmother's policy, as required in order to maintain a notice defense;


[2] genuine issue of material fact as to whether tortfeasor was damaged by insurer's failure to
defend tortfeasor precluded summary judgment;


[3] genuine issue of material fact as to whether insurer breached its duties to reasonably investigate
whether tortfeasor had coverage under another policy, when tortfeasor submitted claim under
mother's boyfriend's policy, and whether such failure led to rejection of policy limit settlement
demand, precluded summary judgment;


[4] automobile exclusion in grandmother's policy did not exclude coverage of personal injury
judgment creditor's claim; and


[5] instruction on collusion between tortfeasor and personal injury judgment creditor was not
warranted.


Affirmed in part and reversed in part.


See also 122 Cal.App.4th 779, 19 Cal.Rptr.3d 17.


West Headnotes (33)


[1] Appeal and Error Summary judgment
If a trial court denies summary judgment or adjudication because it erroneously concludes
that disputed issues of material fact exist, and those issues are resolved against the moving
party at a trial on the merits, the error in denying summary judgment cannot result in
reversal of the final judgment unless that error resulted in prejudice to the defendant.


4 Cases that cite this headnote


[2] Insurance Tender or other notice
Insurance Prejudice to insurer
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Insurance Notice, proof, and demand by insured
Insurer, which had issued a homeowner's policy to boyfriend of tortfeasor's mother and a
homeowner's policy to tortfeasor's grandmother, did not suffer actual prejudice as a result
of tortfeasor's delayed submission of personal injury claim against her under grandmother's
policy, as required in order for insurer to maintain a notice defense in bad faith action
brought by personal injury judgment creditor to whom tortfeasor had assigned her rights,
as insurer relied on an automobile exclusion that was common to both policies to contend
that tortfeasor was not an insured under grandmother's policy, and an earlier notice by
tortfeasor under her grandmother's policy would have only resulted in an earlier denial
of coverage.


[3] Insurance Investigations and inspections
The duty of good faith and fair dealing implied in every insurance contract includes a duty
on the part of the insurer to investigate claims submitted by its insured.


3 Cases that cite this headnote


[4] Insurance Investigations and inspections
Insurance Investigations and inspections
An insurer cannot reasonably and in good faith deny payments to its insured without
thoroughly investigating the foundation for its denial.


3 Cases that cite this headnote


[5] Insurance Notice, proof, and demand by insured
Insurance Investigations and inspections
An insurer's duty to thoroughly investigate the foundation for a denial of coverage arises
after the insured complies with the claims procedure described in the insurance policy.


3 Cases that cite this headnote


[6] Insurance Notice, proof, and demand by insured
Insurance Investigations and inspections
Without actual presentation of a claim by an insured in compliance with claims procedures
contained in the policy, there is no duty imposed on the insurer to investigate the claim.
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[7] Insurance Prejudice to insurer
An insured's failure to comply with the notice or claims provisions in an insurance policy
will not excuse the insurer's obligations under the policy unless the insurer proves it was
substantially prejudiced by the late notice.


5 Cases that cite this headnote


[8] Insurance Prejudice to insurer
Insurance Presumptions
When an insurer claims prejudice because of a late notice of a claim by an insured,
prejudice is not presumed from delayed notice alone; the insurer must show actual
prejudice, not the mere possibility of prejudice.


6 Cases that cite this headnote


[9] Insurance Tender or other notice
Insurance Prejudice to insurer
Where an insurer denies coverage due to late notice of a claim from an insured, it may
establish substantial prejudice only by demonstrating that, in the event that a timely tender
of the defense in the underlying action had been made, it would have undertaken the
defense.


5 Cases that cite this headnote


[10] Insurance Prejudice to insurer
In order for an insurer to establish actual prejudice due to late notice of a claim against the
insured, when the insurer asserts that the underlying claim is not a covered occurrence or
is excluded from basic coverage, the insurer must show a substantial likelihood that, with
timely notice, and notwithstanding a denial of coverage or reservation of rights, it would
have settled the claim for less or taken steps that would have reduced or eliminated the
insured's liability, as the earlier notice would only result in earlier denial of coverage.


4 Cases that cite this headnote


[11] Insurance Fulfillment of Duty and Conduct of Defense
An insured is entitled to only one full defense.
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8 Cases that cite this headnote


[12] Insurance Effect of Breach
An insurer's refusal to defend is of no consequence to an insured whose representation is
provided by another insurer, as, under such circumstances, the insured is not faced with an
undue financial burden or deprived of the expertise and resources available to insurance
carriers in making prompt and competent investigations as to the merits of lawsuits filed
against their insureds.


2 Cases that cite this headnote


[13] Insurance Effect of other insurance
An insurer's refusal to defend an insured who was defended by another insurer is not
excused where the other insurer has a policy limit far below the amount claimed, and far
lower than that of the insurer who declines the defense.


5 Cases that cite this headnote


[14] Insurance Questions of law or fact
Summary Judgment Claims and settlement practices; bad faith
Genuine issue of material fact as to whether refusal to provide a defense by insurer, which
had issued a homeowner's policy to boyfriend of tortfeasor's mother and a homeowner's
policy to tortfeasor's grandmother, damaged tortfeasor, precluded summary adjudication
on bad faith claim brought by personal injury judgment creditor as assignee of tortfeasor;
though tortfeasor was provided a defense by insurer which had issued automobile policy,
the limit of liability on the automobile policy was $30,000, tortfeasor's co-defendants
settled for such policy's limit, limit on policy issued to tortfeasor's grandmother was
$100,000, and arbitrator awarded judgment creditor over $2 million.


1 Case that cites this headnote


[15] Insurance Questions of law or fact
Summary Judgment Claims and settlement practices; bad faith
Genuine issue of material fact as to whether insurer, which had issued a homeowner's
policy to boyfriend of tortfeasor's mother and a homeowner's policy to tortfeasor's
grandmother, breached its duties under the grandmother's policy when it failed, in response
to tortfeasor's claim submitted under her mother's boyfriend's policy, to reasonably
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investigate whether it had issued any other policy that might cover the claim, and genuine
issue of material fact as to whether such failure in turn led to insurer's rejection of policy
limit settlement demand on the ground that tortfeasor was not an insured under mother's
boyfriend's policy because tortfeasor lived with her grandmother, precluded summary
adjudication on bad faith claim brought against insurer by personal injury judgment
creditor as assignee of tortfeasor. 10 CCR § 2695.4.


[16] Insurance Duty to settle within or pay policy limits
Insurance Investigations and inspections
Among the duties imposed on an insurer by the implied covenant of good faith and fair
dealing are the duty to investigate claims made by its insured and the duty to accept a
reasonable settlement demand within policy limits.


11 Cases that cite this headnote


[17] Insurance Investigations and inspections
Ordinarily, an insurer breaches the implied covenant of good faith and fair dealing by
denying an insured's claim without first thoroughly investigating all of the possible bases
of the claim.


5 Cases that cite this headnote


[18] Insurance Investigations and inspections
In discharging the duty to investigate all of the possible bases of a claim, an insurer may
not ignore evidence which supports coverage; if it does so, it acts unreasonably towards
its insured and breaches the covenant of good faith and fair dealing.


1 Case that cites this headnote


[19] Insurance Investigations and inspections
Whether an insurer's investigation of a particular claim was reasonable must be determined
on a case by case basis and will depend on the contractual purposes and reasonably justified
expectations of the parties.


[20] Insurance Communications and explanations
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Insurance Communications and explanations
Insurance Questions of law or fact
An insurer's failure to comply with state insurance regulation requiring every insurer to
disclose to a first party claimant or beneficiary any insurance policy issued by an insurer
that might apply to a claim presented by the claimant does not, in itself, establish a breach
of contract or bad faith by the insurer; however, the regulation may be used by a jury to
infer a lack of reasonableness on the insurer's part. 10 CCR § 2695.4.


2 Cases that cite this headnote


[21] Insurance Investigations and inspections
Liability insurer's duty to investigate when child of named insured's co-habitant made
claim under homeowners policy could include duty to determine that child was covered
under policy issued to her grandmother with whom child was living; regulation requiring
disclosure of coverage that insurer could apply to the claim was not limited to specific
policy referenced by insured, insurer suspected child was living with grandmother, and if
insurer had performed the investigation its own manager considered adequate, it would
have found grandmother's policy. 10 CCR § 2695.4.


1 Case that cites this headnote


[22] Insurance Reasonableness of insurer's conduct in general
Just as a violation of state insurance regulations does not, standing alone, prove the insurer
acted unreasonably, compliance with them is not alone sufficient to prove reasonable
conduct. 10 CCR § 2695.1.


1 Case that cites this headnote


[23] Insurance Mediation
Insurance Bad faith in general
The conduct required of an insurer to discharge its duties of good faith and fair dealing
will vary from case to case.


[24] Insurance Investigations and inspections
An insurer's duty to conduct a reasonable investigation is not narrowly confined to the
facts or theories of coverage relied on by its insured.
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3 Cases that cite this headnote


[25] Insurance Vehicles and related equipment
In determining whether automobile use precludes coverage under a homeowner's policy,
courts ask whether automobile use was the predominating cause/substantial factor in
causing the damages at issue.


4 Cases that cite this headnote


[26] Insurance Combined or concurrent causes
Where both insured risks and excluded risks constitute concurrent proximate causes of an
accident, the insurer is liable so long as one of the causes is covered by the policy.


[27] Insurance Vehicles and related equipment
Automobile exclusion in homeowner's policy issued to tortfeasor's grandmother did not
exclude coverage for claim of personal injury judgment creditor who, after his car broke
down and he and tortfeasor were picked by tortfeasor's friend, was evicted from car of
tortfeasor's friend, left on the side of a highway and hit by a motor vehicle while he
was walking home; exclusion precluded coverage for injuries that occurred during the
use, loading or unloading of a car operated or loaned to an insured, tortfeasor did not
operate friend's car, and, though tortfeasor had operated personal injury judgment creditor's
car, subsequent negligence of tortfeasor and her friends in evicting personal judgment
creditor from friend's car and leaving him on the side of the highway was an independent,
concurrent cause of injuries that was not dependent on tortfeasor's use of personal injury
judgment creditor's car.


4 Cases that cite this headnote


[28] Insurance Conclusiveness and Effect of Prior Adjudication
Generally, an insurer with notice of an action against its insured and an opportunity to
defend will be bound by the judgment as to all issues litigated in that action.


[29] Insurance Liability insurer's failure to defend or indemnify
Where an insurer declines the defense, the insured is free to make the best settlement
possible with the third party claimant, including a stipulated judgment with a covenant not
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to execute, and, provided that such settlement is not unreasonable and is free from fraud
or collusion, the insurer will be bound thereby.


8 Cases that cite this headnote


[30] Insurance Bad faith
Insurance Liability insurer's failure to defend or indemnify
Collusion occurs, for purposes of a collusion defense in a bad faith action against an insurer
who breached the duty to defend, when an insured and a third party claimant work together
to manufacture a cause of action for bad faith against the insurer or to inflate the third
party's recovery to artificially increase damages flowing from the insurer's breach of the
duty to defend.


12 Cases that cite this headnote


[31] Insurance Settlement by Liability Insurer
Insurance Settlement by Insured;  Insured's Release of Tort-Feasor
Insurance Questions of law or fact
An insurer may raise collusion as a defense in a subsequent bad faith action, and, where
there is substantial evidence of collusion, its existence is a question of fact for the jury
to determine.


4 Cases that cite this headnote


[32] Insurance Bad faith
Insurance Liability insurer's failure to defend or indemnify
Several factors are relevant to a determination whether a settlement is collusive, for
purposes of a collusion defense in a bad faith action brought against an insurer who
breached the duty to defend, including the amount of the overall settlement in light of the
value of the case, a comparison with awards or verdicts in similar cases involving similar
injuries, the facts known to the settling insured at the time of the settlement, the presence
of a covenant not to execute as part of the settlement, and the failure of the settling insured
to consider viable available defenses.


3 Cases that cite this headnote


[33] Insurance Instructions
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Instruction on whether settlement between insured/tortfeasor and personal injury judgment
creditor was collusive was not warranted, in bad faith action brought against insurer
which had issued homeowner's policy to tortfeasor's grandmother by personal injury
judgment creditor as tortfeasor's assignee; though tortfeasor had assigned her bad faith
claim to personal injury judgment creditor before arbitration occurred and arbitration
award was large, matter was submitted to binding arbitration before a neutral arbitrator,
the arbitrator was a retired superior court judge, tortfeasor's defense counsel provided her
with a complete defense that vehemently denied any liability on tortfeasor's part, personal
injury judgment creditor had suffered horrific injuries, and arbitration award was not
unreasonably high.


1 Case that cites this headnote


Attorneys and Law Firms


**734  Demler, Armstrong & Rowland, Robert W. Armstrong and Scott K. Murch; Law Offices of
Raymond W. Scutts, Raymond H. Goettsch, for Safeco Insurance Company of America, Appellant.


**735  Herb Fox, Law Office of Herb Fox, Santa Barbara; Martin E. Pulverman, Raymond J.
Pulverman, and James S. Bianchi, Pulverman and Pulverman, Santa Barbara, for Jamey Lynn
Parks, Respondent.


Sharon J. Arkin, The Arkin Firm, Amicus Curiae, for Jamey Lynn Parks, Respondent.


Opinion


YEGAN, J.


*997  Respondent Jamey Lynn Parks obtained a personal injury judgment of $2,187,886
against 16–year old Michelle Miller. Safeco Insurance Company of America (Safeco) issued a
homeowner's policy to Eddie Barnette, the man with whom Michelle's mother lived and with whom
Michelle periodically stayed. It issued a similar policy to Michelle's grandmother Evelyn Miller,
with whom Michelle and her father Charles resided. Safeco declined to defend Michelle, to settle
Parks' action against her, and to indemnify her under the policy it issued to Barnette. Michelle
assigned her causes of action against Safeco to Parks. When Parks later made a claim under the
belatedly-discovered policy issued to Evelyn Miller, Safeco paid Parks the $100,000 policy limits
but refused to pay any part of the excess judgment.


A jury found that Safeco breached the covenant of good faith and fair dealing implied in the
policy issued to Evelyn Miller when Safeco failed to settle the personal injury case or to defend or
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indemnify Michelle Miller. The trial court entered judgment in favor of Parks against Safeco for
$3,245,333.76. It later awarded Parks costs of $70,104.23 and attorney fees of $426,208 as cost
of proof sanctions for Safeco's failure to admit certain matters in response to Parks' requests for
admission. (Code Civ. Proc, § 2033.420.) 1


1 All statutory references are to the Code of Civil Procedure unless otherwise stated.


Safeco appeals from that judgment and from post-judgment orders entered in the related
declaratory relief action. Parks cross-appeals in the bad faith action, contending the trial court
improperly limited his recovery on a judgment creditor's claim.


We reverse the order awarding Parks his attorney fees as cost of proof sanctions. We affirm the
judgments in all other respects.


Facts


We described the facts of the underlying accident in our prior published opinion, Safeco Ins. Co.
of America v. Parks (2004) 122 Cal.App.4th 779, 19 Cal.Rptr.3d 17 (Safeco I ), and again, more
briefly, in our subsequent unpublished opinion, *998  Safeco Ins. Co. of America v. Parks July
5, 2006, B185335), 2006 WL 1828135 (Safeco II ). In summary, during the early morning hours
of February 28, 1999, Parks was walking on Highway 101 north of Santa Barbara when he was
struck by a passing motorist. Parks suffered serious, permanent injuries in the collision, including
having his leg amputated. He was on the side of the freeway because his then girlfriend, 16–year
old Michelle Miller, and two of her friends left him there. Miller had been driving Parks, who was
drunk, from Santa Barbara to his home in Santa Maria when the car got a flat tire. She called a
friend, Teresa Cooney, to pick them up. Cooney arrived with her friend Isaiah Rivera and the group
started back to Santa Maria in Cooney's car. Parks was soon forced out of the car because he was
being violent toward Miller. Over one mile and more than 15 minutes later, Parks was struck by
a car as he walked back to his own car.


At the time, Miller lived with her father, Charles Miller, and grandmother Evelyn **736  Miller,
in a condominium rented by the grandmother. Miller's parents were divorced. Her father, Charles,
had sole legal and physical custody of Michelle. Her mother was living with Eddie Barnette whom
she later married. Miller sometimes stayed with her mother at Barnette's house. Barnette had a
homeowner's insurance policy issued by Safeco.


Parks sued Cooney, Rivera and Miller. Cooney's automobile insurer provided all three with a
defense, retaining Richard Phillips to represent them. Cooney and Rivera settled with Parks for
the policy limits of $30,000. Phillips tendered Miller's defense to Safeco under the homeowner's
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policy issued to Barnette. Safeco declined the defense. Miller and Parks submitted their claims
to binding arbitration. The arbitrator, a retired superior court judge, James Slater, found in favor
of Parks, awarding damages of $2,187,886 after a 50 percent reduction for comparative fault. A
judgment in that amount was entered against Miller in January 2002. Miller settled with Parks by
assigning to him any claims she might have against Safeco.


In July 2002, Parks sued Safeco to recover the judgment he obtained against Miller (the bad faith
action). He alleged that Safeco breached the Barnette policy and its implied covenant of good
faith and fair dealing by refusing, in bad faith, to defend Miller under the Barnette policy and
to settle within the limits of that policy. In August, Safeco filed a separate action for declaratory
relief against Miller and Parks, alleging that it had no duty to defend or indemnify Miller under
the Barnette policy (the declaratory relief action). The two cases were consolidated.


Parks served Safeco with requests for production of documents that asked Safeco to produce all
“applicable insurance policy or polices providing coverage for the *999  nature and extent of
the damages alleged ... [,]” and all “applicable umbrella insurance policy or policies providing
coverage for the nature and extent of the damages alleged....” Safeco objected that the document
requests were vague, ambiguous, overbroad, burdensome and oppressive and that the documents
they sought were not relevant or reasonably calculated to lead to the discovery of admissible
evidence. It declined to produce any documents in response to the requests. Parks did not move to
compel further responses to the request for production of documents.


The bad faith action was stayed while the parties tried the declaratory relief action to the court
sitting without a jury. Charles Miller testified at the trial. Afterwards, he went home and asked his
mother Evelyn, apparently for the first time, whether she had any insurance on her condominium.
Charles then discovered that Safeco had issued Evelyn a renter's insurance policy covering the
condominium. He gave the policy to Michelle or to her lawyer.


In August 2003, the trial court entered a declaratory judgment in favor of Parks and against Safeco,
finding that Safeco had a duty to defend and to indemnify Miller because she was an insured
under the Barnette policy. The parties agreed to rescind the order consolidating the bad faith and
declaratory relief actions and to stay the bad faith action “until further order of the court.”


Safeco appealed the declaratory judgment in October 2003. In August 2004, we reversed, holding
that Safeco had no duty to defend Miller under the Barnette policy because she was not an insured
under that policy. (Safeco I, supra, 122 Cal.App.4th at pp. 792–794, 19 Cal.Rptr.3d 17.)


**737  In September 2004, Parks' counsel demanded that Safeco pay the policy limits under the
policy issued to Evelyn Miller. Safeco assigned the claim to James Diley, an adjuster who had
not participated in the prior coverage determination or the litigation between Safeco and Parks.
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Diley interviewed Charles Miller and reviewed portions of the transcripts of Charles and Michelle
Miller's depositions in the personal injury action. He purposefully did not review the claims file
for the Barnette policy because he wanted to make an independent evaluation of the present claim.
Diley also did not review the arbitrator's award in Parks v. Miller. Within one week of receiving the
demand letter from Parks' counsel, Diley concluded that Michelle was an insured under the policy
issued to her grandmother and its automobile exclusion did not preclude coverage. He forwarded
a check for the policy limits of $100,000 to Parks on September 17, 2004. In May 2005, after
receiving another demand from Parks, Safeco forwarded to him a check for the $1,000 medical
payments coverage limits.


In February 2005, Parks amended his complaint in the bad faith action to allege for the first time
that Safeco had a duty under the policy issued to *1000  Evelyn Miller (the “Miller policy”) to
pay the judgment and that it breached the implied covenant of good faith by refusing to defend or
indemnify Miller under the Miller policy.


As required by our decision in Safeco I, the trial court, in June 2005, entered a declaratory judgment
in favor of Safeco. It later reversed itself, however, denying Safeco's motions for costs and attorney
fees and eventually vacating the judgment entirely. The trial court reasoned that, although we held
Safeco had no duty to defend Miller, we had not decided whether it had a duty to indemnify her.
As a result, the trial court decided it had prematurely entered judgment in favor of Safeco.


Safeco appealed a second time. We reversed in Safeco II, holding that there could be no duty to
indemnify without a duty to defend: “In the prior appeal, we considered only Safeco's potential
duty to defend Miller under the Barnette policy. We held that it had no such duty. It follows that
Safeco has no duty to indemnify Miller under that policy.” (Safeco II, supra, at p. 9.) Our opinion
noted that, while the holding in Safeco I, foreclosed continued litigation with respect to the Barnette
policy, the declaratory judgment had no “res judicata or collateral estoppel effect on the question
of whether Safeco owes a duty to defend or indemnify Miller” under the policy issued to her
grandmother. (Id.)


On remand, the declaratory relief action was transferred to another department of the superior
court and another trial court judge. That judge entered a judgment declaring that Safeco “had
no duty to defend or indemnify defendant Michelle Miller” under the Barnette policy. The court
reserved for future determination the question of whether Safeco was entitled to recover its costs
as a prevailing party.


Meanwhile, the bad faith action proceeded to trial. The jury found in favor of Parks on both his
judgment creditor's claim alleging breach of the Miller policy and his cause of action for breach of
the covenant of good faith implied in that policy. The trial court entered judgment in favor of Parks,
awarding damages of $3,245,333.76 and reserved the question of costs for a future hearing. 2
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2 The damages award includes the amount of Parks' judgment against Miller ($2,187,886),
interest on that judgment ($1,118,047.76), and attorney fees incurred to obtain policy benefits
($40,400). (Brandt v. Superior Court (1985) 37 Cal.3d 813, 210 Cal.Rptr. 211, 693 P.2d 796.)


**738  In the declaratory relief action, Safeco sought a cost award of $234,986.00, which included
a claim for $215,432 in attorney fees. Safeco contended it *1001  was entitled to attorney fees
as cost of proof sanctions, because Parks failed to admit, in response to a request for admission
propounded by Safeco, “that Michelle Miller was not an insured” under the Barnette policy. (§
2033.420) Parks moved to tax all of Safeco's costs on the grounds that Safeco could not be declared
the prevailing party unless it also prevailed in the bad faith action. He opposed the award of cost
of proof sanctions because he contended that he had a reasonable ground for believing he would
prevail on the issue of Miller's status as an insured under the Barnette policy. (§ 2033.420, subd.
(b)(3).) The trial court continued the hearing until after the jury returned its verdict in the bad faith
action. It then found that Safeco was not entitled to recover costs because, on balance, it was not
the prevailing party. It further found that Safeco was not entitled to cost of proof sanctions because
Parks reasonably believed he would prevail on the question of Miller's status as an insured.


In the bad faith action, the trial court awarded Parks costs of $70,104.23. Parks moved for cost of
proof sanctions under section 2033.420, based on Safeco's failure to admit, in response to requests
for admission, that it “owed Michelle Miller a defense under Evelyn Miller's policy ... [,]” and that
it “breached the implied covenant of good faith and fair dealing with regard to its claims handling
of Parks v. Miller ....” The trial court awarded Parks attorney's fees of $426,208.


Contentions


Safeco appeals the judgment in the bad faith action. It contends: (1) Parks' cause of action for
breach of the covenant of good faith implied in the Miller policy is barred by the applicable statute
of limitations; (2) the trial court erred when it denied Safeco's motion for summary adjudication
of that cause of action because: (a) Miller did not comply with the policy's notice provisions; (b)
Miller received an adequate defense from another insurer; and (c) there is no substantial evidence
that Safeco rejected a policy limits settlement demand; (3) Parks and Miller impermissibly “split”
their causes of action under the Miller policy; (4) Safeco had no duty to settle the personal injury
action because the automobile exclusion in the Miller policy precludes coverage for Parks' injuries;
(5) Safeco was denied its right to a jury trial on the amount of Parks' damages; (6) the trial court
erred in its instructions to the jury concerning (a) the duty to initiate settlement negotiations, (b)
Safeco's contract defenses, and (c) the definition of reasonable conduct by an insurer; (7) the trial
court erred in removing from the jury's consideration the question of whether the judgment in the
underlying personal injury action was collusive; (8) the trial court made erroneous evidentiary
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rulings relating to testimony by Parks' counsel and Safeco's conduct during discovery; (9) Parks
was not entitled to recover attorney fees as damages pursuant to *1002  Brandt v. Superior Court,
supra, 37 Cal.3d 813, 210 Cal.Rptr. 211, 693 P.2d 796, (10) the amount of the judgment was
incorrectly calculated; (11) the trial court erred in awarding Parks his attorney fees as cost of proof
sanctions; (12) the trial court erred in its cost award to Parks; and **739  (13) the trial court erred
in the declaratory relief action when it struck Safeco's memorandum of costs and refused to award
Safeco its attorney fees as cost of proof sanctions. 3


3 Although not a contention of Safeco in connection with this judgment, Parks invites us to
“disapprove” our decision in Safeco I because, he contends, the “factual predicate” for that
decision has been proven untrue. We will decline the invitation.


On the cross-appeal Parks contends the trial court erred when it granted Safeco summary
adjudication of his judgment creditor's claim (Ins.Code, § 15580, subd. (b)(2)), to collect the entire
judgment in the personal injury case. He makes a similar contention with respect to his first cause
of action and requests that we reverse the judgment on that count if we reverse the judgment as to
the cause of action for bad faith alleged in count 3. Because we affirm the judgments, except for
the order granting Parks' attorney fees, we need not address the latter contention.


Discussion


[[/]] **


** See footnote *, ante.


2. Issues Raised In Safeco's Unsuccessful Motion For Summary Adjudication And The
Absence Of Prejudice.


Safeco moved for summary adjudication of Parks' cause of action for breach of the implied
covenant on the grounds that its duties to defend, settle or indemnify never arose because Miller
breached the policy's notice provisions; that Miller was not prejudiced by Safeco's failure to defend
because she received a defense from another insurer; and that Safeco never rejected a policy
limits settlement demand. The trial court denied the motion. Safeco contends this was error. Parks
contends an order denying summary adjudication cannot be reviewed on appeal.


[1]  If a trial court denies summary judgment or adjudication because it erroneously concludes
that disputed issues of material fact exist, and those issues are resolved against the moving party
at a trial on the merits, the error in denying summary judgment “cannot result in reversal of the
final judgment unless that error resulted in prejudice to the defendant.” (Waller v. TJD, Inc. (1993)
12 Cal.App.4th 830, 833, 16 Cal.Rptr.2d 38; see also *1003  California Housing Finance Agency
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v. Hanover/California Management & Accounting Center, Inc. (2007) 148 Cal.App.4th 682, 689,
56 Cal.Rptr.3d 92 [denial of summary judgment not prejudicial where jury later resolved fact
issues adversely to moving party].) The applicable standard of prejudice is that described in article
VI, section 13 of the California Constitution: a judgment cannot be set aside “unless, after an
examination of the entire cause, including the evidence, the court shall be of the opinion that the
error complained of has resulted in a miscarriage of justice.” (Cal. Const., art. VI, § 13; Waller
v. TJD, Inc., supra, 12 Cal.App.4th at p. 833, 16 Cal.Rptr.2d 38.) We apply that same standard
of prejudice here.


a. Notice to Safeco Under the Miller Policy.


[2]  Safeco argued that its duty of good faith and fair dealing under the Miller policy never arose
because Michelle Miller tendered her defense only under the Barnette policy and there was no
evidence Safeco had actual knowledge of the Miller policy when it declined the defense. 4  The
**740  trial court correctly rejected this argument because the adequacy of Safeco's investigation
of Miller's claim and the prejudice it may have suffered from delayed notice were disputed issues
of material fact.


4 It cannot seriously be disputed that had Safeco diligently conducted an investigation, it would
have discovered the Miller policy. Had it timely notified Michelle Miller that the Miller
policy existed, she undoubtedly would have made a claim pursuant to this policy.


[3]  [4]  [5]  [6]  The duty of good faith and fair dealing implied in every insurance contract
includes a duty on the part of the insurer to investigate claims submitted by its insured. “[A]n
insurer cannot reasonably and in good faith deny payments to its insured without thoroughly
investigating the foundation for its denial.” (Egan v. Mutual of Omaha Ins. Co. (1979) 24 Cal.3d
809, 819, 169 Cal.Rptr. 691, 620 P.2d 141.) These duties, however, arise after the insured complies
with the claims procedure described in the insurance policy. (KPFF Inc. v. California Union Ins.
Co. (1997) 56 Cal.App.4th 963, 977–978, 66 Cal.Rptr.2d 36; Paulfrey v. Blue Chip Stamps (1983)
150 Cal.App.3d 187, 199–200, 197 Cal.Rptr. 501 [insurer's responsibility to investigate “would
not arise unless and until” insured files claim or makes “good faith effort to comply with claims
procedure....”].) “[W]ithout actual presentation of a claim by the insured in compliance with claims
procedures contained in the policy, there is no duty imposed on the insurer to investigate the claim.”
(California Shoppers Inc. v. Royal Globe Ins. Co. (1985) 175 Cal.App.3d 1, 57, 221 Cal.Rptr. 171.)


[7]  [8]  [9]  [10]  An insured's failure to comply with the notice or claims provisions in an
insurance policy will not excuse the insurer's obligations under the policy *1004  unless the
insurer proves it was substantially prejudiced by the late notice. (Clemmer v. Hartford Ins. Co.
(1978) 22 Cal.3d 865, 881–883, 151 Cal.Rptr. 285, 587 P.2d 1098; Campbell v. Allstate Ins. Co.
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(1963) 60 Cal.2d 303, 306, 32 Cal.Rptr. 827, 384 P.2d 155.) “Prejudice is not presumed from
delayed notice alone. [Citations.] The insurer must show actual prejudice, not the mere possibility
of prejudice.” (Shell Oil Co. v. Winterthur Swiss Ins. Co. (1993) 12 Cal.App.4th 715, 761, 15
Cal.Rptr.2d 815.) Where, as here, the insurer denies coverage, it may establish substantial prejudice
only by demonstrating that, “in the event that a timely tender of the defense [in the underlying
action] had been made, it would have undertaken the defense.” (Clemmer v. Hartford Ins. Co.,
supra, 22 Cal.3d at p. 883, 151 Cal.Rptr. 285, 587 P.2d 1098.) “If the insurer asserts that the
underlying claim is not a covered occurrence or is excluded from basic coverage, the earlier notice
would only result in earlier denial of coverage. To establish actual prejudice, the insurer must
show a substantial likelihood that, with timely notice, and notwithstanding a denial of coverage
or reservation of rights, it would have settled the claim for less or taken steps that would have
reduced or eliminated the insured's liability.” (Shell Oil Co. v. Winterthur Swiss Ins. Co., supra,
12 Cal.App.4th at p. 763, 15 Cal.Rptr.2d 815.)


Here, Safeco's notice defense was rejected by the trial court on the motion for summary
adjudication and later by the jury. Those decisions were correct because Safeco did not establish
that it was prejudiced by the delayed notice. In the declaratory relief action, Safeco contended
that, even if Miller was an insured under the Barnette policy, its automobile exclusion precluded
coverage for this accident. Safeco now relies on the same automobile exclusion to contend there
was no potential for coverage under the substantially identical Miller policy. As a result, both the
trial court and the jury could reasonably infer that Safeco was not prejudiced by the **741  late
notice because it would have relied on the automobile exclusion to decline the defense under the
Miller policy. Safeco suffered no prejudice by the order denying summary adjudication of the issue.


b. Defense Provided By Another Insurer.


Safeco also argued that Miller was not damaged by its denial of a defense because she was defended
by Cooney's automobile insurer, California Casualty Insurance Company. The trial court found
that the question whether the lawyer did everything possible to defend Miller was a triable issue
of fact. The jury later found that Miller was damaged by Safeco's failure to defend.


[11]  [12]  [13]  An insured is entitled to only one full defense. (San Gabriel Valley Water
Co. v. Hartford Accident & Indem. Co. (2000) 82 Cal.App.4th 1230, 1241, 98 Cal.Rptr.2d 807.)
An insurer's refusal to defend “is of no consequence to an insured whose representation is
provided by another insurer: *1005  Under such circumstances, the insured ‘[is] not faced with
“an undue financial burden” or deprived “of the expertise and resources available to insurance
carriers in making prompt and competent investigations as to the merits of lawsuits filed against
their insureds.” [Citation.]’ (Ceresino v. Fire Ins. Exchange (1989) 215 Cal.App.3d 814, 823
[264 Cal.Rptr. 30].)” (Horace Mann Ins. Co. v. Barbara B. (1998) 61 Cal.App.4th 158, 164, 71



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963110023&pubNum=661&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993032079&pubNum=3484&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993032079&pubNum=3484&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978131776&pubNum=661&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978131776&pubNum=661&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993032079&pubNum=3484&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993032079&pubNum=3484&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000469951&pubNum=3484&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000469951&pubNum=3484&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989164419&pubNum=227&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989164419&pubNum=227&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998041977&pubNum=3484&originatingDoc=I738d5c67ed7a11ddb7e683ba170699a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Safeco Ins. Co. of America v. Parks, 170 Cal.App.4th 992 (2009)
88 Cal.Rptr.3d 730, 09 Cal. Daily Op. Serv. 1159, 2009 Daily Journal D.A.R. 1373


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 18


Cal.Rptr.2d 350.) This result differs, however, where the insurer that accepts the defense has a
policy limit far below the amount claimed, and far lower than that of the insurer that declines the
defense. Under those circumstances, our Supreme Court has held, “where more than one insurer
owes a duty to defend, a defense by one constitutes no excuse of the failure of any other insurer
to perform.” (Wint v. Fidelity & Casualty Co. (1973) 9 Cal.3d 257, 263, 107 Cal.Rptr. 175, 507
P.2d 1383; see also Campbell v. Superior Court (1996) 44 Cal.App.4th 1308, 1320–1321, 52
Cal.Rptr.2d 385.)


[14]  Here the limit of liability on the Miller policy was $100,000. The limit of liability on the
automobile policy was $30,000, split among Miller and her two codefendants. The codefendants
settled for amounts within the policy limits. Miller, on the other hand, suffered an arbitration award
and subsequent judgment of over $2,000,000. Safeco now contends the judgment may have been
collusive, an issue that would not arise had Safeco furnished Miller a defense. Given these facts,
the trial court correctly denied summary adjudication. Safeco was not prejudiced by the denial of
summary judgment on this issue. 5


5 Safeco's nonparticipation in this arbitration led to its own detriment. Miller was in sore need
of motivated counsel. The arbitrator ruled that Parks was 50 percent at fault. Given his
actions, this number, in theory, could have been greater. He was inebriated, violent, and had
no right to continue his assault on Miller. She had little choice to defend herself by putting
Parks out of the car.


c. Safeco's Rejection of Policy Limits Settlement Demand.


[15]  Safeco contended it was entitled to summary adjudication because it never received a policy
limits settlement demand that referenced the Miller policy and its rejection of a demand under the
Barnette policy could not breach the Miller policy. The trial court denied summary adjudication
because it concluded that the facts were in dispute concerning the adequacy of Safeco's claims
investigation and its receipt of the settlement demand. That ruling was correct. There was evidence
from **742  which a reasonable trier of fact could find that Safeco breached its duties under the
Miller policy when it failed, in response to Michelle Miller's claim under the Barnette policy,
to investigate whether it had issued any other policy that might cover her claim. That failure to
investigate, in turn, led to Safeco's rejection of the policy limits settlement demand. Safeco was
not prejudiced by the order denying summary adjudication.


[16]  [17]  [18]  [19]  *1006  Among the duties imposed on an insurer by the implied covenant
of good faith and fair dealing are the duty to investigate claims made by its insured and the duty
to accept a reasonable settlement demand within policy limits. (Egan v. Mutual of Omaha Ins.
Co., supra, 24 Cal.3d at p. 819, 169 Cal.Rptr. 691, 620 P.2d 141; Comunale v. Traders & General
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Ins. Co. (1958) 50 Cal.2d 654, 659.) Ordinarily, an insurer breaches the implied covenant by
denying an insured's claim without first thoroughly investigating “all of the possible bases” of
the claim. (Jordan v. Allstate Ins. Co. (2007) 148 Cal.App.4th 1062, 1073, 56 Cal.Rptr.3d 312.)
In discharging this duty, the insurer “ ‘may not ignore evidence which supports coverage. If it
does so, it acts unreasonably towards its insured and breaches the covenant of good faith and
fair dealing.’ ” (Id. at p. 1074, 56 Cal.Rptr.3d 312, quoting Mariscal v. Old Republic Life Ins.
Co. (1996) 42 Cal.App.4th 1617, 1624, 50 Cal.Rptr.2d 224.) Whether the insurer's investigation
of a particular claim was reasonable “ ‘must be determined on a case by case basis and will
depend on the contractual purposes and reasonably justified expectations of the parties.’ ” (Chateau
Chamberay Homeowners Ass'n. v. Associated International Ins. Co. (2001) 90 Cal.App.4th 335,
346, 108 Cal.Rptr.2d 776, quoting Careau & Co. v. Security Pacific Business Credit, Inc. (1990)
222 Cal.App.3d 1371, 1395, 272 Cal.Rptr. 387.)


[20]  Administrative regulations adopted by the Insurance Commissioner provide that, “Every
insurer shall disclose to a first party claimant or beneficiary, all benefits, coverage, time limits
or other provisions of any insurance policy issued by that insurer that may apply to the claim
presented by the claimant.” (10 Cal.Code Regs., tit. 10, § 2695.4, subd. (a).) An insurer's failure
to comply with this regulation does not, in itself, establish a breach of contract or bad faith by
the insurer. The regulations may, however, “be used by a jury to infer a lack of reasonableness
on [the insurer's] part.” (Rattan v. United Services Auto. Ass'n. (2000) 84 Cal.App.4th 715, 724,
101 Cal.Rptr.2d 6.)


[21]  Here, Safeco did not investigate whether any Safeco policy, other than the Barnette policy,
provided coverage to Miller. The trial court denied summary adjudication because the facts were
in dispute and could have supported a finding that Safeco's investigation was unreasonable. Safeco
contends the trial court erred as a matter of law because neither the administrative regulation nor
the implied covenant require Safeco to search for policies it has issued, other than the specific
policy referenced by its insured in his or her claim. We are not convinced.


[22]  First, the plain language of section 2695.4 contains no such limitation. The regulation
requires an insurer to disclose to its insured the terms “of any insurance policy issued by that
*1007  insurer that may apply to the claim presented by the claimant.” (10 Cal.Code Regs., tit. 10,
§ 2695.4, subd. (a), emphasis added.) Had the Insurance Commissioner intended to limit disclosure
to the policy already relied on by the insured, this regulation would refer to “the insurance policy,”
not to “any insurance policy [.]” Moreover, the regulations **743  “delineate certain minimum
standards for the settlement of claims....” (Id. at § 2695.1, subd. (a)(1).) They do not provide “the
exclusive definition of all unfair claims settlement practices.” (10 Cal.Code Reg., tit. 10, § 2695.1,
subd. (b).) Thus, just as a violation of the regulations does not, standing alone, prove the insurer
acted unreasonably (Rattan v. United Services Auto. Ass'n., supra, at p. 724, 101 Cal.Rptr.2d 6),
compliance with them is not alone sufficient to prove reasonable conduct.
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[23]  Second, whatever the scope of these administrative regulations, the conduct required of an
insurer to discharge its duties of good faith and fair dealing will vary from case to case. (Chateau
Chamberay Homeowners Ass'n., supra, 90 Cal.App.4th at p. 346, 108 Cal.Rptr.2d 776.) In some
cases, the insurer's investigation will only be reasonable if it includes a search for other policies
issued by that insurer, in addition to the policy relied on by the insured. We need not here decide
whether the insurer may also be obligated to search for other policies issued by other carriers.
Here, it is only necessary to rule that it was unreasonable for Safeco not to search for other policies
it had issued after concluding that there was no coverage under the Barnette policy.


[24]  An insurer's duty to conduct a reasonable investigation is not narrowly confined to the facts
or theories of coverage relied on by its insured. For example, in Jordan v. Allstate Ins. Co., supra,
148 Cal.App.4th 1062, 56 Cal.Rptr.3d 312, the insured made a claim against her homeowner's
policy for structural damage in her living room, including failing floorboards. The damage was,
her expert concluded, caused by a water conducting fungus. (Id. at p. 1067, 56 Cal.Rptr.3d 312.)
The homeowner's policy issued by Allstate excluded coverage for loss caused by “wet or dry rot”
and for loss caused by “collapse.” (Id. at p. 1066, 56 Cal.Rptr.3d 312.) It provided “additional
coverage,” however, for the “entire collapse” of all or any portion of the house, where the collapse
was “ ‘a sudden and accidental direct physical loss caused by ... hidden decay of the building
structure....’ ” (Id. at p. 1067, 56 Cal.Rptr.3d 312.) Allstate relied on the dry rot exclusion to deny
coverage. The insured asked Allstate to reconsider based only on her contention that the fungus
was not “dry rot.” 6  Allstate declined. It did not investigate whether the “additional coverage” for
“entire collapse” might also apply.


6 The insured contended she was unaware of the “additional coverage” because Allstate had
not provided her with a complete copy of her homeowner's policy, despite her request for
one. (Id. at p. 1075, 56 Cal.Rptr.3d 312.)


*1008  The Jordan court reversed a summary adjudication in favor of Allstate on the insured's
bad faith claim because the reasonableness of Allstate's investigation was a disputed factual issue.
“[W]here an insurer denies coverage but a reasonable investigation would have disclosed facts
showing the claim was covered, the insurer's failure to investigate breaches its implied covenant.
The insurer cannot claim a ‘genuine dispute’ regarding coverage in such cases because, by failing
to investigate, it has deprived itself of the ability to make a fair evaluation of the claim. [Citation.]
Thus, although Allstate's interpretation of [the dry rot] exclusion was reasonable, it also had a
duty to investigate [the insured's] coverage claim that was based on the ‘additional coverage’
provisions relating to an ‘entire collapse,’ which ... was also reasonable and consistent with [the
insured's] objectively reasonable expectations.” **744  (Id. at p. 1074, 56 Cal.Rptr.3d 312.) A
trier of fact could, the Jordan court concluded, find that Allstate unreasonably failed to consider
the “additional coverage,” even though the insured's claim did not mention that policy provision
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and even though she never provided Allstate with proof of an actual collapse. (Id. at pp. 1074–
1075, 56 Cal.Rptr.3d 312.)


Jordan, is instructive here, even though it involved a single policy, because it demonstrates that
the insurer's duty to investigate may extend beyond the facts and coverage theories advanced
in an insured's claim. Here, Michelle Miller made a claim against the Barnette policy on the
theory that she was an additional insured under that policy. Safeco concluded Miller was not an
additional insured and declined coverage. At the same time, however, Safeco knew that Michelle
Miller lived somewhere. It took the position that she lived with her father and grandmother at the
David Road condominium. Safeco's claims file contains no evidence that Safeco ever searched its
own records for potentially applicable Safeco policies issued to the adults with whom Michelle
resided, or on her place of residence. Nor did Safeco interview Michelle's father or grandmother to
determine whether they had Safeco policies that might cover her claim. These omissions occurred
even though Safeco's unit manager instructed the adjuster to determine whether Michelle had
other applicable insurance. 7  This evidence created issues of fact concerning whether Safeco acted
unreasonably and breached the covenant of good faith and fair dealing implied in the Miller policy
by failing, in response to Michelle Miller's claim under the Barnette policy, to investigate whether
*1009  any other Safeco policy covered her claim. Safeco suffered no prejudice when the trial
court denied summary adjudication on this issue.


7 Pagach, the adjuster, testified that he called Miller's counsel to get the contact information
for her father. Pagach never contacted the father directly because he learned from Michelle's
lawyer that the father rented his house and had no renter's insurance. Casualty analyst Steve
Small used only Eddie Barnette's name to search Safeco's policy database for additional
policies that might apply. He found none. Small did not search for policies providing
coverage to Miller's father or grandmother, nor did he look for policies covering the address
of Miller's primary residence. Small testified he did not know at the time that Safeco's
database could be searched by address.


For the same reasons, we conclude that Safeco was not prejudiced by the order denying summary
adjudication on the question of whether Safeco failed to accept a reasonable policy limits
settlement demand. Michelle Miller made her initial claim in March 2001. Parks made a policy
limits settlement demand two months later, in May 2001. Both the claim and the settlement demand
referenced only the Barnette policy. At all times, however, Safeco took the position that Michelle
Miller resided not with Barnette, but with her grandmother. That is why its adjuster and analyst
had been directed by their unit manager to search for other potentially applicable Safeco policies.
Its database was searchable by both name and address, and either search would have disclosed
the Miller policy. Thus, if Safeco had performed the investigation its own manager considered
adequate, it would have found the Miller policy. This is true regardless of the specific policy
referenced in the insured's claim or the third party's settlement demand. In this unusual context, we
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conclude that Safeco's failure to conduct a reasonable search for other Safeco policies breached
duties arising under the Miller policy to reasonably investigate and settle Michelle Miller's claim.
Safeco cannot rely on its breach of the duty to conduct a reasonable investigation to shield itself
**745  from liability for breach of the related duty to accept a reasonable settlement demand.


Here, there was evidence that Safeco received the May 2001 settlement demand. Parks made the
demand in a letter that was incorrectly addressed. Safeco contends it was never received. But there
was substantial evidence to the contrary. Parks' counsel, Martin Pulverman, testified that he hand
delivered the letter to the adjuster, Michael Pagach. The unit manager, Brent French, testified that
he had never seen the demand letter, but the casualty analyst, Steve Small, testified that he had
seen it in the file. The jury was permitted to credit the testimony of Pulverman and Small. In these
circumstances, Safeco was not prejudiced by the order denying summary adjudication on this issue.


[[/]] ***


*** See footnote *, ante.


4. Automobile Exclusion.
The Miller policy excludes coverage for damages, “arising out of the ownership, maintenance, use,
loading or unloading of: ... [¶] motor *1010  vehicles ... owned or operated by or rented or loaned
to an ‘insured.’ ” Safeco contends this exclusion bars coverage for all of Parks' damages because
his injuries arose out of Miller's negligent driving or unloading of either his car or Cooney's. Safeco
contends it was entitled to a directed verdict on this question. Parks contends Safeco is estopped
to rely on the automobile exclusion because it paid the policy limits of the Miller policy without
reference to the exclusion. He also argues the exclusion is inapplicable because he was injured
while walking, after he left Cooney's car. Finally, Parks contends that coverage exists because
Miller's negligence in abandoning him on the freeway was an independent, concurrent cause of
his injuries.


[25]  [26]  In determining whether automobile use precludes coverage under a homeowner's
policy, we ask whether automobile use was the “predominating cause/substantial factor” in causing
the damages at issue? (Prince v. United Nat. Ins. Co. (2006) 142 Cal.App.4th 233, 245, 47
Cal.Rptr.3d 727; American Nat. Property & Casualty Co. v. Julie R. (1999) 76 Cal.App.4th 134,
140, 90 Cal.Rptr.2d 119.) Where both insured risks and excluded risks “constitute concurrent
proximate causes of an accident, the insurer is liable so long as one of the causes is covered by
the policy.” (State Farm Mut. Auto. Ins. Co. v. Partridge (1973) 10 Cal.3d 94, 102, 109 Cal.Rptr.
811, 514 P.2d 123.)


Thus, for example, in Partridge, supra, the insured under a homeowner's policy negligently filed
down the trigger mechanism on a gun so that it discharged with very little force. The same insured
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then put the gun in a car where it accidently discharged while the insured was driving, injuring
a passenger. Our Supreme Court held the automobile exclusion in the homeowner's policy did
not preclude coverage for the passenger's injuries. “[A]lthough the accident occurred in a vehicle,
the insured's negligent modification of the gun suffices, in itself, to render him fully liable for
the resulting injuries.... [I]nasmuch as the liability of the insured arises from his non-auto-related
conduct [in filing the trigger mechanism], and exists independently of any ‘use’ of his car, we
believe the homeowner's policy covers that liability.” (Id.)


Similarly, in Ohio Casualty Ins. Co. v. Hartford Accident & Indemnity Co. (1983) 148 Cal.App.3d
641, 196 Cal.Rptr. 164, the court held that an exclusion in a homeowner's **746  policy for
watercraft use did not apply to injuries suffered by a boat passenger who dove into the water from
the anchored boat and was injured by another passing boat as she surfaced. According to the Court
of Appeal, the homeowner's “negligence was not an act of omission in failing to supervise some
aspect of the operation of the boat, such as loading or unloading, but was an act of commission
in permitting [the passenger] to go swimming when it was unsafe to do so.... [T]he negligent
supervision of *1011  [the passenger's] swimming activities did not in itself constitute a use of the
boat.... [T]he mere fact [the homeowner's] negligent act is connected to the use of the boat does
not mean it is dependent on the use of the boat.” (Id. at p. 647, 196 Cal.Rptr. 164.)


Courts have reached the same conclusion where a vehicle is used only to transport the victim to
the site where injury occurs. For example, in American Nat. Property & Casualty Co. v. Julie R.,
supra, 76 Cal.App.4th 134, 90 Cal.Rptr.2d 119, an uninsured motorist used his car to drive the
victim to a deserted location where he raped her inside the car. The court of appeal concluded the
victim's uninsured motorist policy provided no coverage for her injuries because, “[T]he vehicle
provided a favorable situs for the attack, but its use was a circumstance accompanying the rape, not
a predominant cause or a substantial factor in Julie R.'s injury.” (Id. at p. 142, 90 Cal.Rptr.2d 119;
see also R.A. Stuchbery & Others Syndicate 1096 v. Redland Ins. Co. (2007) 154 Cal.App.4th 796,
803, 66 Cal.Rptr.3d 80 [shuttle company's automobile policy provided no coverage for victim's
rape where shuttle driver used van only to transport victim to site of rape].)


By contrast, in National Indemnity Co. v. Farmers Home Mutual Ins. Co. (1979) 95 Cal.App.3d
102, 157 Cal.Rptr. 98, the court of appeal concluded that the automobile exclusion precluded
coverage under a homeowner's policy for injuries suffered by a child who leapt out of a car in which
he had been a passenger immediately after it was parked. (Id. at pp. 108–109, 157 Cal.Rptr. 98.)
The child ran into the street and was hit by a passing car. Coverage for his injuries was excluded
under the homeowner's policy issued to the driver of the parked car because she negligently failed
to supervise and control the child while “unloading” him from the car. “There is a complete absence
of conduct on the part of the insured which is independent of and unrelated to the ‘use’ of the
vehicle. The conduct of the insured which contributed to the injury simply cannot be dissociated
from the use of the vehicle.” (Id. at p. 109, 157 Cal.Rptr. 98.)
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Similarly, Prince v. United Nat'l Ins. Co., supra, 142 Cal.App.4th 233, 47 Cal.Rptr.3d 727, held
that an automobile exclusion precluded coverage under a homeowner's policy where the insured
day care provider left two children stranded in their car seats inside a locked van on a hot day. The
children died of hyperthermia. Reasoning that the rapid onset of hyperthermia was particularly
likely to occur in a motor vehicle, the court held that the vehicle, “far from being merely the situs
of the injury, was itself ‘the instrumentality’ of it.” (Id., at p. 245, 47 Cal.Rptr.3d 727.)


[27]  *1012  In determining whether the Miller policy's automobile exclusion precludes coverage
for Parks' injuries, our question is whether Miller's negligent “use, loading or unloading” of a
car that was “operated by” or “loaned to” her was a predominating cause or substantial factor in
causing Parks' injuries. Miller was a passenger in Cooney's car; she did not operate it. The only car
she operated was Parks'. Thus, the exclusion applies, if at **747  all, based on Miller's negligent
“use, loading or unloading” of Parks' car.


Miller's negligent driving of Parks' car certainly set in motion the events that culminated in his
injuries. But it was not the “predominating cause” or a substantial factor in causing those injuries.
The subsequent negligence of Cooney, Rivera and Miller in removing Parks from Cooney's car
and leaving him on the side of the highway was an independent, concurrent cause of his injuries
that is connected to, but not dependent on Miller's use of Parks' car. (Ohio Casualty Ins. Co. v.
Hartford Acc. & Indem. Co., supra, 148 Cal.App.3d at p. 647, 196 Cal.Rptr. 164.) Her liability for
that conduct would exist regardless of whether she used a car to transport Parks to the place where
they were picked up by Cooney or to the place where Parks was later abandoned. (State Farm Mut.
Auto. Ins. Co. v. Partridge, supra, 10 Cal.3d at pp. 102–103, 109 Cal.Rptr. 811, 514 P.2d 123.)


This conclusion is consistent with the holding in Farmers Insurance Exchange v. Reed (1988) 200
Cal.App.3d 1230, 248 Cal.Rptr. 11. Applying the same predominating cause/substantial factor test,
the Reed court held that “injuries suffered by an intoxicated woman who was struck by a car as
she walked home from a bar did not arise out of her husband's use of his insured vehicle within the
meaning of his automobile liability insurance policy, even though he took the keys to that vehicle
from her and left her at the bar without transportation.... [T]he independent acts of the woman
herself and the driver who struck her broke any causal connection between the husband's use of
his vehicle and her injuries.” (Id. at pp. 1231–1232, 248 Cal.Rptr. 11.)


Nor does Miller's conduct in “unloading” Parks from his own car into Cooney's create the necessary
causal connection between Miller's use of that car and Parks' injuries. Unlike the child in National
Indemnity Co. v. Farmers Home Mutual Ins. Co., supra, 95 Cal.App.3d 102, 157 Cal.Rptr. 98,
Parks did not wander into the highway immediately after he was removed from his car, or from
Cooney's for that matter. He had walked for over a mile and more than 15 minutes before the
collision occurred. (Id., at pp. 108–109, 157 Cal.Rptr. 98.) The automobile exclusion in the Miller
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policy does not preclude coverage for Parks' injuries. Safeco's motion for directed verdict on this
issue was correctly denied by the trial court.


*1013  [[/]] †


† See footnote *, ante.


7. Collusive Judgment.
Safeco contends the trial court erred when it rejected a proposed special jury instruction on
the question whether the judgment against Miller in the underlying personal injury action was
collusive. The trial court declined the instruction because there was “no viable evidence to support
it.”


[28]  [29]  [30]  Generally, an insurer with notice of an action against its insured and an
opportunity to defend will be bound by the judgment as to all issues litigated in that action.
(Clemmer v. Hartford Ins. Co., supra, 22 Cal.3d at p. 884, 151 Cal.Rptr. 285, 587 P.2d 1098.)
Where the insurer declines the defense, the insured “is free to make the best settlement possible
with the third party claimant, including a stipulated judgment with a covenant not to execute.
Provided that such settlement is not unreasonable and is free from fraud or collusion, the insurer
will be bound thereby.” **748  (Pruyn v. Agricultural Ins. Co. (1995) 36 Cal.App.4th 500, 515,
42 Cal.Rptr.2d 295; see also Samson v. Transamerica Ins. Co., supra, 30 Cal.3d at pp. 240–242,
178 Cal.Rptr. 343, 636 P.2d 32.) In this context, collusion occurs when the insured and the third
party claimant work together to manufacture a cause of action for bad faith against the insurer or to
inflate the third party's recovery to artificially increase damages flowing from the insurer's breach.
(Andrade v. Jennings (1997) 54 Cal.App.4th 307, 327, 62 Cal.Rptr.2d 787; see also J.B. Aguerre,
Inc. v. American Guarantee & Liability Ins. Co. (1997) 59 Cal.App.4th 6, 18, 68 Cal.Rptr.2d 837.)


[31]  [32]  The insurer may raise collusion as a defense in a subsequent bad faith action. Where
there is substantial evidence of collusion, its existence is a question of fact for the jury to determine.
(Andrade v. Jennings, supra, 54 Cal.App.4th at p. 328, 62 Cal.Rptr.2d 787.) Several factors are
relevant to a determination whether a settlement is collusive. These include, “the amount of the
overall settlement in light of the value of the case [citations]; a comparison with awards or verdicts
in similar cases involving similar injuries [citations]; the facts known to the settling insured at the
time of the settlement [citations]; the presence of a covenant not to execute as part of the settlement
[citation]; and the failure of the settling insured to consider viable available defenses [citations].”
(Id. at p. 331, 62 Cal.Rptr.2d 787.)


[33]  Here, the trial court correctly determined there was no substantial evidence to support this
defense. Safeco's evidence of collusion is that Miller assigned *1014  her bad faith claims to Parks
before the arbitration occurred, her codefendants settled before the arbitration, and the arbitration
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award was very large. This does not amount to substantial evidence that Miller and Parks colluded
to manufacture her liability or Parks' damages. The matter was submitted to binding arbitration
before a neutral arbitrator, a retired superior court judge. This fact alone lends credibility to the
award and distinguishes the present case from those cited by Safeco, each of which involved a
settlement. If there had been collusion between Miller and Parks at the arbitration, we presume
that the retired superior court judge would have perceived as much and ruled accordingly.


Moreover, Miller's counsel at the arbitration testified that he provided her with a complete defense
that “vehemently” denied any liability on her part. The defense focused on liability because it
was counsel's professional opinion that, “there was not a lot ... to dispute about [damages]. The
gentleman had suffered horrific injuries, and it would have been stupid, and ill advised for me to
suggest to the contrary.” Miller and her co-defendants presented evidence about what happened on
the road the night Parks was injured and argued they breached no duty by ejecting Parks from the
car. When Miller's counsel received the arbitration award, he requested that the arbitrator modify it
because he believed the arbitrator failed to consider some important issues. The request was denied
and Miller's counsel did not thereafter oppose Parks' motion to confirm the award in a judgment
because he believed opposition would be futile.


Safeco submitted no evidence that Parks' arbitration award was unreasonably high in light of the
value of the case or of awards in other, similar matters. The assignment to Parks is not by itself
evidence of collusion. (Samson v. Transamerica Ins. Co., supra, 30 Cal.3d at pp. 240–241, 178
Cal.Rptr. 343, 636 P.2d 32.) Although there was evidence that Miller's counsel did not pursue some
available lines of inquiry—such as the hospital's negligence in **749  permitting Parks to contract
a serious infection—there was little if any evidence that these omitted issues constituted a “viable”
defense, either to Miller's liability or to the amount of the award. Under these circumstances, the
trial court did not err in removing the issue of collusion from the jury's consideration.


[[/]] ††


†† See footnote *, ante.


*1015  Conclusion


In the bad faith action (Case No. B199364), we reverse the trial court's order dated May 29,
2007, granting Parks $426,208 in attorney fees as cost of proof sanctions. In all other respects,
the judgments in both actions are affirmed. The parties shall bear their own costs and attorney
fees on appeal.
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We concur: GILBERT, P.J., and PERREN, J.


All Citations


170 Cal.App.4th 992, 88 Cal.Rptr.3d 730, 09 Cal. Daily Op. Serv. 1159, 2009 Daily Journal D.A.R.
1373
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219 Cal.App.3d 97, 268 Cal.Rptr. 207


RICHARD SHADOAN et al., Plaintiffs and Appellants,
v.


WORLD SAVINGS AND LOAN ASSOCIATION et al., Defendants and Appellants


Nos. A042774, A043950.
Court of Appeal, First District, Division 1, California.


Mar 27, 1990.


SUMMARY


Borrowers, who had paid a prepayment penalty to a savings and loan association, brought an
action against the association on behalf of themselves and others similarly situated, alleging that
the penalty provision was an unfair business practice. The trial court sustained the association's
demurrer to the complaint and dismissed the action. It also awarded the association a portion of
its attorney fees pursuant to an attorney fees provision in the loan agreement. (Superior Court of
Alameda County, No. 634674-8, Demetrios P. Agretelis and Ken M. Kawaichi, Judges.)


The Court of Appeal affirmed the judgment and the order awarding attorney fees. It remanded
the matter to the trial court for a determination of such attorney fees as should be awarded to
the association on appeal. The court held that since the borrowers' only claim of unfair business
practice was the unfairness or unconscionability of the combination in the loan agreement of a
unilateral call provision and a prepayment penalty provision, and since that combination was not
unconscionable, their complaint failed to state facts sufficient to state a cause of action. The court
also held that the trial court did not err in apportioning attorney fees between the borrowers' private
action for relief from their contract and the action on behalf of themselves and others, and then
only awarding fees for the private portion of the action. (Opinion by Stein, J., with Racanelli, P.
J., and Holmdahl, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Contracts § 13--Legality--Enforceability--Statutory Defense.
Civ. Code, § 1670.5, by its terms, presents a defense to an attempt to *98  enforce an
unconscionable contractual provision. Those terms do not speak to a party who has fully performed
a contract and seeks restitution, nor do they expressly grant the court the power to enjoin future
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action. However, that a contractual provision is unconscionable may be relevant to the question of
whether a party who drafted-and seeks to enforce-the provision, has committed an unfair business
practice.


(2)
Contracts § 6--Legality--“Unconscionability.”
Unconscionability is generally recognized to include an absence of meaningful choice on the part
of one of the parties together with contract terms that are unreasonably favorable to the other party.
Absence of meaningful choice occurs when a party to a bargain has little choice but to accept the
terms stated by the other party. It occurs, for example, if the supposedly agreed-upon terms of the
bargain are hidden in a prolix printed form drafted by the party seeking to enforce the disputed
terms. It also can occur where a party is wholly unable to obtain the same consideration on other
terms.


[See Am.Jur.2d, Contracts, § 192.]


(3a, 3b)
Unfair Competition § 8--Dismissal--Action Challenging Lender's Prepayment Penalty.
After sustaining defendants' demurrer to the complaint, the trial court properly dismissed an
action against a savings and loan association by borrowers who paid a prepayment penalty to the
association and then sued on behalf of themselves and others similarly situated, alleging that the
penalty provision was an unfair business practice. The borrowers alleged no facts indicating that
they were unable to receive more favorable terms from another lender, or from the association by
paying a different interest rate, or by accepting a different type of loan or one with a different term.
The loan contract contained both a unilateral call provision and a prepayment penalty provision,
but the penalty would not attach if early payment was made due to the association exercising its
right to call the loan. The combination of these provisions was neither objectively unreasonable
nor unexpected. Since the borrower's only claim of unfair business practice was the unfairness
or unconscionability of that combination, their complaint failed to state facts sufficient to state a
cause of action.


(4)
Contracts § 13.2--Legality--Enforceability--Adhesion Contracts.
To describe a contract as adhesive in character is not to indicate its legal effect. It is rather the
beginning and not the end of the analysis insofar as enforceability of its terms is concerned. Thus
a contract of adhesion is fully enforceable according to its terms unless certain *99  other factors
are present that, under established legal rules-legislative or judicial-operate to render it otherwise.
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[See Cal.Jur.3d, Contracts, § 1.]


(5a, 5b)
Costs § 26--Attorney Fees--Contract Provisions--Fees Allowed-- Action Against Lender for
Return of Prepayment Penalty.
After sustaining defendants' demurrer to the complaint and dismissing an action against a savings
and loan association by borrowers who paid a prepayment penalty to the association and then
sued on behalf of themselves and others similarly situated, alleging that the penalty provision was
an unfair business practice, the trial court did not err in apportioning attorney fees between the
borrowers' private action for relief from their contract and the action for injunctive relief brought
on behalf of themselves and others, and then only awarding fees to the association for the private
portion of the action. The borrowers contended that no fees should have been awarded because
the action was not instituted by the association to enforce a provision of the contract and because
the action was not on the contract. However, since the contract provided for an award of fees to
the lender in the event of an action by it to enforce the contract, under Civ. Code, § 1717 (where
contract provides for attorney fee award to party, either party may recover such fees in contract
action), the association was entitled to fees to the extent they were incurred in an action “on the
contract.” The joinder of a noncontractual cause of action to a contractual cause of action entitles
the prevailing party to no more than fees incurred on the contract cause of action; in such a situation
the trial court should apportion the fees, and a similar apportionment was appropriate here.


(6)
Unfair Competition § 10--Actions--Damages and Injunctive Relief-- Attorney Fees.
The Business and Professions Code does not provide for an award of attorney fees for an action
brought pursuant to Bus. & Prof. Code, § 17203 (remedies for unfair business practices), and there
is nothing in the statutory scheme from which such a right can be implied.


(7)
Costs § 13--Attorney Fees--Contractual or Statutory Provision as Prerequisite to Recovery.
Unless authorized by either statute or agreement, attorney fees ordinarily are not recoverable as
costs.


(8)
Costs § 26--Attorney Fees--Contract Provisions--Fees Allowed--Action Against Lender for Return
of Prepayment Penalty--Apportionment.
In an action against a savings and loan association by borrowers who paid a prepayment penalty to
the association and then *100  sued on behalf of themselves and others similarly situated, alleging
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that the penalty provision was an unfair business practice, the trial court did not err, after sustaining
defendants' demurrer to the complaint and dismissing the action, in apportioning attorney fees
between the borrowers' private action for relief from their contract and the action for injunctive
relief brought on behalf of themselves and others, and then only awarding fees to the association
for the private portion of the action. The association contended that apportionment was improper,
since the contract action and the unfair business practices action were inextricably interwoven.
It is true that attorney fees need not be apportioned when incurred for representation on an issue
common to both a cause of action in which fees are proper and one in which they are not allowed.
However, here apportionment was the best solution, since the action was brought by essentially
two parties, one acting in a personal capacity and one in a representative capacity, on interrelated
theories.


(9)
Costs § 34--Attorney Fees--Fees on Appeal--Action Against Lender for Return of Prepayment
Penalty.
On appeal of a judgment dismissing an action against a savings and loan association by borrowers
who paid a prepayment penalty to the association and then sued on behalf of themselves and others
similarly situated, alleging that the penalty provision was an unfair business practice, in which
appeal the judgment was affirmed, the association was entitled only to its reasonable attorney fees
incurred in connection with the borrowers' personal action, the amount of which could best be
determined by the trial court.


COUNSEL
Spiegel, Liao & Kagay and Charles M. Kagay for Plaintiffs and Appellants.
Adams, Sadler & Hovis, Barry D. Hovis and Doniel E. Weil for Defendants and Appellants.


STEIN, J.


Richard and Antje Shadoan (the Shadoans) paid the balance of an August 1980 loan obtained
by them from World Savings and Loan Association (World). Pursuant to the loan agreement,
the Shadoans on October 19, 1987, paid a $5,189.18 prepayment penalty to World. They then
brought the instant action on behalf of themselves and others similarly *101  situated, alleging that
the prepayment penalty provision was an unfair business practice, seeking to enjoin World from
collecting prepayment penalties from other borrowers and seeking recovery of the prepayment
penalty they paid.


The superior court granted World's demurrer to the complaint and dismissed the action. The
superior court also awarded World a portion of its attorney fees, pursuant to an attorney fees
provision in the loan agreement. The Shadoans appeal, and World cross-appeals insofar as the
court's order awarding attorney fees limited the amount of fees awarded.
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The Appeal


1. Allegations of Unfair Business Practice and Unconscionability
The Shadoans' theory is that World committed an unfair business practice by including in its loan
agreement both a prepayment penalty clause, and a clause permitting the lender to “unilaterally
call” the loan—i.e., to demand full payment of the loan principal. Their theory rests on Business
and Professions Code section 17200 et seq. and Civil Code section 1670.5.


Business and Professions Code section 17203 permits a court to “make such orders or judgments ...
as may be necessary to prevent the use or employment by any person of any practice which
constitutes unfair competition ... or as may be necessary to restore to any person in interest any
money or property, real or personal, which may have been acquired by means of such unfair
competition.” “Unfair competition” is defined in Business and Professions Code section 17200 to
include an unfair business practice.


Civil Code section 1670.5 provides that upon finding that a contract or any clause of a contract
is unconscionable, a court “may refuse to enforce the contract, or it may enforce the remainder
of the contract without the unconscionable clause, or it may so limit the application of any
unconscionable clause as to avoid any unconscionable result.” (1) By its terms the statute presents
a defense to an attempt to enforce such a contractual provision; those terms do not speak to a party
who has fully performed a contract and seeks restitution, nor do they expressly grant the court
the power to enjoin future action. (See Dean Witter Reynolds, Inc. v. Superior Court (1989) 211
Cal.App.3d 758, 766 [259 Cal.Rptr. 789].) However, that a contractual provision is unconscionable
may be relevant to the question of *102  whether a party who drafted—and seeks to enforce—the
provision, has committed an unfair business practice.


Civil Code section 1670.5 follows the law developed primarily in the sale of goods, governed by
the Uniform Commercial Code, 1  in enabling courts to grant relief from unconscionable contracts
or clauses. “The principle is one of the prevention of oppression and unfair surprise.” (Legis. Com.
comment to Civ. Code, § 1670.5.) (2) As stated by the court in the seminal case of Williams v.
Walker-Thomas Furniture Company (D.C. Cir. 1965) 350 F.2d 445, 449, “Unconscionability has
generally been recognized to include an absence of meaningful choice on the part of one of the
parties together with contract terms which are unreasonably favorable to the other party.”


1 Uniform Commercial Code section 2-302 sets forth the code's provision on
unconscionability. That section was not adopted by California into the Commercial Code.
Instead, the Legislature enacted Civil Code section 1670.5, which employs the same
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language as Uniform Commercial Code section 2-302, so that its provisions would be
applicable to all contractual obligations. (Legis. Com. comment to Civ. Code, § 1670.5.)


Absence of meaningful choice occurs when a party to a bargain has little choice but to accept the
terms stated by the other party. It occurs, for example, if “the supposedly agreed-upon terms of
the bargain are hidden in a prolix printed form drafted by the party seeking to enforce the disputed
terms. [Citations.]” (A & M Produce Co. v. FMC Corp. (1982) 135 Cal.App.3d 473, 486 [186
Cal.Rptr. 114, 38 A.L.R.4th 1].)


It also can occur where a party is wholly unable to obtain the same consideration on other terms.
The classic situation is discussed in Henningsen v. Bloomfield Motors, Inc. (1960) 32 N.J. 358 [161
A.2d 69, 87, 75 A.L.R.2d 1]: “[t]he warranty before us is a standardized form designed for mass
use. It is imposed upon the automobile consumer. He takes it or leaves it, and he must take it to buy
an automobile. No bargaining is engaged in with respect to it. In fact, the dealer through whom it
comes to the buyer is without authority to alter it; his function is ministerial—simply to deliver it.
The form warranty is not only standard with Chrysler but, as mentioned above, it is the uniform
warranty of the Automobile Manufacturers Association. Members of the Association are: General
Motors, Inc., Ford, Chrysler, Studebaker-Packard, American Motors, (Rambler), Willys Motors,
Checker Motors Corp., and International Harvester Company. ... Of these companies, the 'Big
Three' (General Motors, Ford, and Chrysler) represented 93.5% of the passenger-car production
for 1958 and the independents 6.5%).” Similarly, in Graham v. Scissor-Tail, Inc. (1981) 28 Cal.3d
807 [171 Cal.Rptr. 604, 623 P.2d 165], the court found an experienced promoter and producer
of musical concerts—who ordinarily would *103  be thought to have a great deal of bargaining
power—lacked bargaining power because the musicians' union required him to sign their form
contract with any concert artist with whom he wished to do business. ( Id. at pp. 818-819.)


(3a) In the present case, however, the Shadoans alleged no facts indicating that they were unable
to receive more favorable terms from another lender, or from World by paying a different interest
rate, or by accepting a different type of loan or one with a different term. 2  Thus they alleged no
facts from which it could be concluded that they lacked true bargaining power. Their allegations
stated no more than those at issue in Jacobs v. Citibank, N.A. (1984) 61 N.Y.2d 869 [474 N.Y.S.2d
464, 462 N.E.2d 1182], cited by the court in Perdue v. Crocker National Bank (1985) 38 Cal.3d
913, 927, fn. 12 [216 Cal.Rptr. 345, 702 P.2d 503]. Finding allegations that “similar arrangements
would be imposed by other banks” withstood a demurrer, the Perdue court distinguished the
situation presented in Jacobs v. Citibank where summary judgment was granted, in part, because
“'[p]laintiffs have failed to show that they were deprived of a meaningful choice of banks with
which they could do business. ...”' ( Perdue, supra, at p. 927, fn. 12.)


2 The relevant allegations in the Shadoans' complaint are, “Borrowers such as plaintiffs rely
on banking institutions such as World for real estate financing. Borrowers such as plaintiffs
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have no bargaining power in obtaining real estate financing from banking institutions such as
defendant. Plaintiffs and similar borrowers have no choice but to acquiesce to the unilateral
call and prepayment penalty provisions when obtaining real estate financing from World. [¶]
When defendant World's preprinted form prepayment penalty and unilateral call provision
are both in effect during the term of a real estate loan, the loan agreement is a contract of
adhesion that is unconscionable and unlawful ....”


To allege that the contract was unconscionable states no more than a legal conclusion. Nor does
the allegation that the agreement was an adhesion contract state facts demonstrating a lack of
bargaining power. (4) “To describe a contract as adhesive in character is not to indicate its legal
effect. It is, rather, 'the beginning and not the end of the analysis insofar as enforceability of its
terms is concerned.' [Citations.] Thus a contract of adhesion is fully enforceable according to its
terms [citations] unless certain other factors are present which, under established legal rules—
legislative or judicial—operate to render it otherwise.” ( Graham v. Scissor-Tail, Inc., supra, 28
Cal.3d at pp. 819-820; see also Perdue v. Crocker National Bank, supra, 38 Cal.3d at p. 925.)


(3b) In any event, we do not see that the loan provisions at issue are so oppressive or unreasonably
favorable to World as to make them *104  unconscionable. By the terms of the loan agreement,
the unilateral call provision was not effective until three years after the loan was issued. World
could call the loan only upon six-months' notice. And, significantly, the prepayment penalty would
not attach if early payment was made because the lender exercised its right to call the loan.


Unilateral call and prepayment penalty provisions are legislatively recognized and sanctioned.
Civil Code section 2954.9 specifically authorizes prepayment penalties on “residential property
of four units or less.” 3


3 Financial Code section 7504 provides, “Notwithstanding any other provision of law, an
association may adjust the interest rate, payment, balance, or term-to-maturity on any loan
secured by real property as authorized by the loan contract, subject to the limitations
of subdivision (b) and Section 341 of P.L. 97-320 (H.R. 6267, the Garn-St. Germain
Depository Institutions Act of 1982).” Subdivision (b) limits adjustments “[T]o the interest
rate, payment, balance, or term-to-maturity on home loans ...” permitting, among other
things, both prepayment penalties and unilateral call provisions.
As relevant, Civil Code section 2954.9 provides: “(a) (1) Except as otherwise provided by
statute, where the original principal obligation is a loan for residential property of four units
or less, the borrower under any note or evidence of indebtedness secured by a deed of trust
or mortgage or any other lien on real property shall be entitled to prepay the whole or any
part of the balance due, together with accrued interest, at any time.
“(2) Nothing in this subdivision shall prevent a borrower from obligating himself, by an
agreement in writing, to pay a prepayment charge.”
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Financial Code section 7504, subdivision (b)(5)(E) provides that as to home loans, “... A
loan contract may provide an association with the right to call the loan due and payable
either after a specified period of time has elapsed following the date of the loan contract or
as specified in a reverse annuity mortgage.”
Subdivision (b)(6) states a duty on the part of the lender to disclose to the party seeking a
home loan: “(B) A statement about whether the loan contract authorizes the imposition of
a late charge or a prepayment charge and, if so, the amount of the charge or the manner in
which it is to be determined. ...
“
. . . . .
“(J) ... if the loan gives the association the right to call the loan due and payable after a
specified period of time has elapsed following the date of the loan contract ... a statement
that a large payment may be due at such time and that the association is not obligated to
refinance the loan.”


The Shadoans correctly point out that these statutory provisions do not specifically authorize the
use of both a unilateral call and a prepayment penalty provision in the same document. Legislative
authorization is, however, implied from section 7504 which permits such provisions as the lender
chooses subject to the limitations of subdivision (b). Subdivision (b) does not prohibit a lender
from combining the two clauses and thus the combination presumptively is recognized as valid.


The Shadoans argue that the combination of provisions defeats legislative purpose and policy,
which they derive from *105  section 7504 subdivision (b)(5)(A) and (b)(5)(B) 4  as mandating
that the risk of changes in interest rate be equally shared by the borrower and the lender. We do not
so read the cited provisions. The evident purpose of the provisions in an “adjustable rate mortgage”
is to ensure that the lender will not increase the periodic payments of a loan over and above the
value of money at the time at issue; i.e., that the ratio of purchasing power to a borrower's payments
will remain fairly constant over the term of the loan. We decline to read anything more into these
provisions.


4 Subdivision (b)(5)(A) provides: “Adjustments to the interest rate shall correspond directly
to the movement of an interest rate index or of a national or regional index that measures the
rate of inflation or the rate of change in consumer disposable income, which index is readily
available to, and verifiable by the borrower and is beyond the direct control of the association.
An association also may increase the interest rate pursuant to a formula or schedule that
specifies the amount of the increase and the time at which it may be made and which is set
forth in the loan contract. An association, in its sole discretion, may decrease the interest
rate at any time.”
Subdivision (B) provides: “Adjustments to the payment and the loan balance that do not
reflect an interest rate adjustment may be made if: (i) the adjustments reflect a change in a
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national or regional index that measures the rate of inflation or the rate of change in consumer
disposable income, is readily available to and verifiable by the borrower, and is beyond the
direct control of the association; (ii) in the case of a payment adjustment, the adjustment
reflects a change in the loan balance or is made pursuant to a formula, or to a schedule
specifying the percentage or dollar change in the payment as set forth in the loan contract; or
(iii) in the case of an open end line of credit loan, the adjustment reflects an advance taken by
the borrower under the line of credit, or a payment made by the borrowers, that is permitted
by the loan contract.”


Finally, the Shadoans argue that the legal theory of unconscionability was developed to protect
against just the type of risk shifting as is at issue here.


The relevant law was stated by the court in A & M Produce Co. v. FMC Corp., supra, 135
Cal.App.3d at page 487: “The most detailed and specific commentaries observe that a contract
is largely an allocation of risks between the parties, and therefore that a contractual term is
substantively suspect if it reallocates the risks of the bargain in an objectively unreasonable or
unexpected manner. [Citations.] But not all unreasonable risk reallocations are unconscionable;
rather, enforceability of the clause is tied to the procedural aspects of unconscionability ... such
that the greater the unfair surprise or inequality of bargaining power, the less unreasonable the risk
reallocation which will be tolerated. [Citation.]”


We have already noted that the Shadoans' complaint did not allege facts demonstrating the type
of inequality of bargaining power making risk reallocation per se unconscionable, and we do
not believe that a combination of *106  prepayment and unilateral call clauses in a single loan
document is either objectively unreasonable or unexpected. The type of risk allocation generally
found to be unconscionable is that where the stronger party shifts the risk of its own negligence
or the defectiveness of its product onto the weaker party. ( A & M Produce Co. v. FMC Corp.,
supra, 135 Cal.App.3d 473: risk that machine used to process tomatoes would be defective shifted
to purchaser by limiting implied warranties; Henningsen v. Bloomfield Motors, Inc., supra, 161
A.2d 69: risk that automobile would be defective and cause personal injury shifted to purchaser by
limiting implied warranties.) It is simply less disturbing and less unexpected that a lender would
shift the risk of market fluctuation to the party using the lender's money.


We conclude that the mere combination of the two provisions is not unconscionable, and thus
not an unfair business practice as alleged in the complaint. As the Shadoans' only claim of unfair
business practice is the unfairness or unconscionability of that combination, their complaint failed
to state facts sufficient to state a cause of action, nor does it appear that they would be able to
amend their complaint to withstand demurrer. 5  The trial court properly dismissed the action.
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5 World has also argued that the provisions at issue are permitted by federal law, an argument
made because, since entering into the agreement with the Shadoans, World converted to
a federally chartered savings and loan. Finding that the agreement withstands state law, it
becomes unnecessary to determine if the more permissive federal law applies.


2. Statute of Limitations
The Shadoans argue that the relevant cause of action accrued on October 19, 1987, when they
were “injured” by paying the prepayment penalty. World argues that the Shadoans were “injured”
when they entered into an agreement they claim was unconscionable. The parties agree that the
applicable statute of limitations for commission of an unfair business practice is four years, as
provided by Business and Professions Code section 17208, and that the applicable statute of
limitations for an unconscionable contract is set forth in Code of Civil Procedure section 343 and
is also four years. 6


6 Section 343 provides: “An action for relief not hereinbefore provided for must be
commenced within four years after the cause of action shall have accrued.”


Having determined that the Shadoans' complaint would not entitle them to relief on grounds of
unfair business practice or unconscionability of contract, we need not consider whether a cause
of action on these legal theories arises at the date the contract was created or on the date the
complaining party suffered actual injury. In addition, we need not determine if the parties have
correctly concluded that the relief available for *107  unconscionability of contract—as noted
earlier, a defense—is subject to any statute of limitations at all. We decline to decide these issues.


3. Attorney Fees
World claimed attorney fees of $10,131.65. The court, on the theory that the fees should be
apportioned between the Shadoans' private action for relief from their contract and the action for
injunctive relief brought on behalf of themselves and others, awarded World fees of $3,492.


(5a) The Shadoans claim that no fees should have been awarded (1) because the action was not
instituted by World to enforce a provision of the contract, and (2) because the action was not on
the contract but an action seeking to enjoin an unfair business practice.


As relevant, the loan agreement provided, “If legal action is instituted to enforce any of the terms
or provisions of this note, the lender shall be entitled to recover all costs and expenses incurred in
bringing such action, including reasonable attorney's fees, the amount of which shall be determined
by the Court.”
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It is true that World did not institute the action to enforce a provision of the contract, and that the
case therefore does not fall within any express provision of the attorney fees' clause. Civil Code
section 1717, however, provides “(a) In any action on a contract, where the contract specifically
provides that attorney's fees and costs, which are incurred to enforce that contract, shall be awarded
either to one of the parties or to the prevailing party, then the party who is determined to be the
party prevailing on the contract, whether he or she is the party specified in the contract or not, shall
be entitled to reasonable attorney's fees in addition to other costs.” Accordingly, where, as here, an
attorney fee clause provides for an award of fees incurred in enforcing the contract, the prevailing
party is by statute entitled to fees for any action “on the contract.” It is settled that it is irrelevant if
the fees were incurred offensively or defensively. (Wagner v. Benson (1980) 101 Cal.App.3d 27,
37 [161 Cal.Rptr. 516]; IMO Development Corp. v. Dow Corning Corp. (1982) 135 Cal.App.3d
451, 464 [185 Cal.Rptr. 341].) World, therefore, is entitled to its fees to the extent that they were
incurred in an action “on the contract.”


The more difficult question is whether the action at issue was “on the contract.” (6, 7)(See fn. 7.),
( 5b) The action was brought under the Business and Professions Code as an action to enjoin an
unfair business *108  practice. 7  One form of relief sought by the Shadoans was restitution, on
the grounds that the prepayment provision of their contract with World was unconscionable and
thus part of the unfair business practice; however, they did not seek recovery of their own fees
under the contract's attorney fees clause 8  and did not otherwise maintain that the action was “on
the contract.”


8 The Shadoans did seek fees under Code of Civil Procedure section 1021.5, i.e., on a “private
attorney general theory.”


While we have found no authority precisely on point, it is settled that the joinder of a noncontractual
cause of action to a contractual cause of action entitles the prevailing party to no more than the
fees incurred on the contract cause of action; in such a situation the trial court should apportion the
fees. ( Reynolds Metals Co. v. Alperson, supra, 25 Cal.3d at p. 129.) We are of the opinion that the
present situation requires a similar result. Here, there are not two distinct causes of action, but a
single legal theory seeking different forms of relief, both of which require an adjudication whether
the provisions of the contract at issue are not enforceable. Attorney fees would have been available
to the prevailing party if the issue of unconscionability had been raised solely as a defense to an
action to enforce the contract. It follows that fees should be awarded to the extent that the action
in fact is an action to enforce—or avoid enforcement of—the specific contract. Nonetheless, the
present action extended far beyond the specific contract between the Shadoans and World. Other
persons could have prosecuted the unfair business practices cause of action, and World ordinarily
would not be able to recover its fees from such other persons. We see no reason why the Shadoans
should be treated specially because they happened to have a contract with an attorney fees clause.
It follows that no fees should be awarded to the extent the action was brought solely to enjoin
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an unfair business practice. The proper procedure would be for the trial court, in its discretion, to
apportion the fees so that the losing party is only required to pay for such fees as were incurred
in prosecuting, or defending, the contract action. The trial court in the present case followed just
such a procedure. *109


The Cross-appeal


1. Attorney fees
(8) World argues that the trial court's apportionment of fees was improper as the contract action
and the unfair business practices action were inextricably interwoven. Attorney fees need not be
apportioned when incurred for representation on an issue common to both a cause of action in
which fees are proper and one in which they are not allowed. ( Reynolds Metals Co. v. Alperson,
supra, 25 Cal.3d at pp. 129-130.)


World's position is supported by Wagner v. Benson, supra, 101 Cal.App.3d 27, in which the
plaintiffs sought relief from a provision of a loan agreement on the theory that they had entered into
the loan because of the lender's fraudulent misrepresentations. The lender cross-complained for
payments due under the loan agreement, an agreement containing an attorney fees provision. The
lender prevailed on both the complaint and the cross-complaint and the trial court apportioned its
award of attorney fees so that only such fees as were incurred in prosecuting the cross-complaint
were awarded. The appellate court reversed, finding that in order to prevail on the cross-complaint
and obtain the loan payments, the lender had to prove that no misrepresentation had occurred. The
court held that because of the complete interrelation of the issues, the lender should be entitled to
all of its attorney fees. ( Id. at p. 37.)


We see a distinction between an action brought by a party seeking relief on interrelated theories
and an action brought by essentially two parties—one acting in a personal capacity and one in
a representative capacity—on interrelated theories. The Shadoans in their private capacity, suing
on their own contract, would be required to pay all of World's attorney fees. The Shadoans suing
entirely in their representative capacity would not be required to pay any of World's attorney fees.
Again, we have found no case directly on point. The best solution to the problem, however, appears
to be apportionment. Recognizing that apportionment is difficult where, as here, there is an identity
of issues, we find that the trial court's apportionment was reasonable in the present case and we
will not disturb it.


(9) World is also entitled to its reasonable attorney fees on appeal, the amount of which is best
determined by the trial court. (Serrano v. Priest (1977) 20 Cal.3d 25, 49 [141 Cal.Rptr. 315, 569
P.2d 1303].) In the present case, the trial court should both determine the reasonable value of
the legal services rendered on behalf of World, and should apportion the fees so that *110  the
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Shadoans are required to pay only such fees as reasonably appear to be their share as individuals
prosecuting a personal action, and not as representatives of others similarly situated.


Conclusion
The judgment is affirmed. Each party shall bear its own costs on appeal. The order awarding
attorney fees is affirmed. The matter is remanded to the superior court for a determination of such
attorney fees as should be awarded World on appeal.


Racanelli, P. J., and Holmdahl, J., concurred.
A petition for a rehearing was denied April 26, 1990, and the opinion was modified to read as
printed above. *111


Footnotes


FN7 The Business and Professions Code does not provide for an award of attorney fees for
an action brought pursuant to section 17203, and there is nothing in the statutory scheme
from which such a right could be implied (see discussion in Pachmayr Gun Wks., Inc. v. Olin
Mathieson Chem. Corp., etc. (9th Cir. 1974) 502 F.2d 802, 809-813), and thus nothing on
which to base an award of fees. “Unless authorized by either statute or agreement, attorney's
fees ordinarily are not recoverable as costs.” (Reynolds Metals Co. v. Alperson (1979) 25
Cal.3d 124, 127 [158 Cal.Rptr. 1, 599 P.2d 83].)


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Amir SOLTANI; Amir Dowlatshahi; Ruben R. Vega; Abdul K. Kabir, Plaintiffs–Appellants,
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WESTERN & SOUTHERN LIFE INSURANCE
COMPANY, a corporation, Defendant–Appellee.


No. 99–56612
|


Aug. 6, 2001.
|


Argued and Submitted March 7, 2001
|


Filed Aug. 6, 2001


Synopsis
Former employees sued former employer in state court for breach of employment contracts.
Former employer removed action to federal court, and responded that action was barred by
contractual notice and limitations provisions of contracts. The United States District Court for the
Central District of California, William D. Keller, District Judge, entered summary judgment in
favor of former employer. Former employee appealed. The Court of Appeals, Samuel P. King, J.,
held that: (1) contract provision shortening limitations period for wrongful termination action to
six months was not unconscionable, but (2) contract provision requiring ten days' written notice
to employer as prerequisite to filing suit was unconscionable.


Affirmed in part; vacated and remanded in part.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (13)


[1] Federal Courts Statutes, regulations, and ordinances, questions concerning in
general
The interpretation and construction of statutes are questions of law reviewed de novo.


6 Cases that cite this headnote
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[2] Federal Courts State or local law in general
A district court's interpretation of state law is reviewed under the same de novo standard
as are questions of federal law.


6 Cases that cite this headnote


[3] Federal Courts Limitations and laches
A district court's dismissal on statute of limitations grounds presents a question of law
reviewed de novo.


2 Cases that cite this headnote


[4] Labor and Employment Particular cases
Under California law, employment contract provision shortening limitations period for
wrongful termination action to six months was not unconscionable; even assuming
contract was non-negotiable adhesion contract, six months was not substantively
unconscionable. West's Ann.Cal.Civ.Code § 1670.5(a).


74 Cases that cite this headnote


[5] Contracts Procedural unconscionability
Contracts Substantive unconscionability
Under California contract law, unconscionability has both a procedural and a substantive
element, the former focusing on oppression or surprise due to unequal bargaining power,
the latter on overly harsh or one-sided results. West's Ann.Cal.Civ.Code § 1670.5(a).


43 Cases that cite this headnote


[6] Contracts Procedural unconscionability
Contracts Substantive unconscionability
Under California law, although both the procedural and substantive element must be
present for a court to exercise its discretion to refuse to enforce a contract or clause under
the doctrine of unconscionability, they need not be present in the same degree; essentially
a sliding scale is invoked, under which the more substantively oppressive the contract
term, the less evidence of procedural unconscionability is required, and vice versa. West's
Ann.Cal.Civ.Code § 1670.5(a).
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37 Cases that cite this headnote


[7] Contracts Procedural unconscionability
Contracts Substantive unconscionability
Under California law, even if a contract is adhesive, a court applies a sliding scale with
regard to the procedural and substantive elements. West's Ann.Cal.Civ.Code § 1670.5(a).


[8] Contracts Adhesion contracts;  standardized contracts
Contracts Substantive unconscionability
Under California law, merely because a contract is one of adhesion does not automatically
render it unenforceable; there must be some showing of substantive unconscionability.
West's Ann.Cal.Civ.Code § 1670.5(a).


17 Cases that cite this headnote


[9] Contracts Substantive unconscionability
Contracts Mutuality of Obligation
Under California law, a lack of mutuality is relevant to the substantive prong of the
analysis for determining whether a contract is unconscionable. West's Ann.Cal.Civ.Code
§ 1670.5(a).


9 Cases that cite this headnote


[10] Insurance Contracts
Insurance agent's “Agent Agreement” lacking provision requiring employee to give ten-
day notice to employer as prerequisite to filing suit against employer did not supersede
earlier “Sales Management Agreement” containing such provision, so as to render
provision unenforceable under California law, inasmuch as “Agent Agreement” applied to
employer's subsidiary, and its clause stating that it superseded other agreements referred
to prior agreements with subsidiary, not employer.


2 Cases that cite this headnote


[11] Labor and Employment Particular cases
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Under California law, employment contract provision requiring ten days' written notice
to employer “of the particulars of a claim” before employee could file suit relating to
employment was unconscionable; ten-day period did not prevent stale claims or serve
judicial economy, and little justification for short notice provision existed in that ten days
was not enough time to investigate claim, attempt to settle it, or take corrective action.
West's Ann.Cal.Civ.Code § 1670.5(a).


10 Cases that cite this headnote


[12] Federal Courts Sources of authority;  assumptions permissible
Federal Courts Withholding Decision;  Certifying Questions
Absent certification of a question to the California Supreme Court, the Court of Appeals
is required to ascertain from all the available data what the state law is and apply it.


8 Cases that cite this headnote


[13] Federal Courts Inferior courts
Federal Courts Sources of authority;  assumptions permissible
In addition to decisions from California intermediate appellate courts, the Court of Appeals
can consider well-reasoned decisions from other jurisdictions when applying California
law.


3 Cases that cite this headnote


Attorneys and Law Firms


*1040  Ellen R. Serbin, Perona, Langer, Beck & Lallande, Long Beach, California, for the
plaintiffs-appellants.


Ann C. Schneider, Galton & Helm LLP, Los Angeles, California, for the defendant-appellee.


Appeal from the United States District Court for the Central District of California William D.
Keller, District Judge, Presiding. D.C. No. CV–98–09487–WDK–RNB.


Before: HUG, and B. FLETCHER, Circuit Judges, SAMUEL P. KING, District Judge. 1
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1 The Honorable Samuel P. King, Senior United States District Judge for the District of Hawaii,
sitting by designation.


Opinion


SAMUEL P. KING, District Judge:


Amir Soltani, Amir Dowlatshahi, Ruben Raul Vega, and Abdul K. Kabir (“Appellants”) appeal
the district court's grant of summary judgment in favor of Defendant Western & Southern Life
Insurance Company (“Western–Southern”) The appeal presents two related questions of California
law: Whether contractual provisions that (1) shorten statutes of limitations to six months (applied
to a suit for wrongful termination or unfair business practices), and (2) require ten days written
notice of “the particulars of a claim” prior to filing suit, are unconscionable and unenforceable.


Our answer is no to the first provision and yes to the second. Accordingly, we affirm in part and
vacate and remand in part.


BACKGROUND


Appellants sold life insurance as agents for Western–Southern. Although the merits of the suit
are not at issue here, Appellants' complaint basically contends that Western–Southern wrongfully
terminated Appellants' employment in violation of public policy because they refused, as required
by Western–Southern, to pay certain premiums for policy holders to prevent policies from lapsing.
The suit contends that this requirement is an unfair business practice under California law.


*1041  Appellants' employment contracts consist of (1) either a “Sales Manager's
Agreement” (applicable to Soltani) or a “Sales Representative's Agreement” (applicable to the
other Appellants) with Western–Southern, (2) and a related “Agent Agreement” (applicable to all
Appellants) with a subsidiary of Western–Southern. The Sales Manager's Agreement and Sales
Representative's Agreements with Western–Southern enabled Appellants to sell Western–Southern
products, while the Agent Agreement was to allow the sale of products of other insurers.


The Sales Manager's Agreement and Sales Representative's Agreement both contain the following
clauses requiring (1) suits to be brought within six months of termination, and (2) ten days written
notice to be given before commencing suit:


Section III. Legal Proceedings


You agree:



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0226859501&originatingDoc=I9c53c08779bb11d9bf29e2067ad74e5b&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Soltani v. Western & Southern Life Ins. Co., 258 F.3d 1038 (2001)
17 IER Cases 1441, 00 Cal. Daily Op. Serv. 6694, 2001 Daily Journal D.A.R. 8213


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6


....


B. Not to commence any action or suit relating to your employment with Western–Southern
until ten days after service upon the Chairman, President or Secretary of a written statement of
the particulars and amount of your claim.


C. Not to commence any action or suit relating to your employment with Western–Southern
more than six months after the date of termination of such employment, and to waive any statute
of limitation to the contrary


(bold and italics in original).


Likewise, the Agent Agreement contains the following paragraph requiring suits to be brought
within six months:


17. LEGAL PROCEEDINGS: You agree not to commence any action or suit
relating to this agreement or your relationship with [Western–Southern] Agency
more than six months after termination of this Agreement, and to waive any
statute of limitation to the contrary.


(uppercase in original).


Appellants Soltani, Vega, and Kabir did not file suit within six months of termination. According to
the complaint, they were all terminated before November of 1997. The suit was filed in California
superior court on September 8, 1998—some ten months after termination. After removing the
suit to federal court based upon diversity of citizenship, Western–Southern invoked the six-month
limitation provision and moved for summary judgment on the ground that the suit was time-barred.
The parties do not dispute that California substantive law applies.


Similarly, although Appellant Dowlatshahi had filed suit within six months of his termination (he
was terminated in March of 1998), Dowlatshahi had not given Western–Southern written notice
of “the particulars and amount” of his claim as set forth in the contractual ten-day notice of suit
clause. Western–Southern invoked the clause and sought summary judgment.


The district court agreed that the clauses were enforceable and granted summary judgment in
favor of Western–Southern. The district court rejected Appellants' argument that the contractual
provisions were unconscionable and therefore unenforceable. After judgment was entered in favor
of Western–Southern, Appellants filed a timely notice of appeal.
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STANDARD OF REVIEW


[1]  [2]  [3]  The interpretation and construction of statutes are questions of law reviewed de
novo. See Orthopaedic Hosp. v. Belshe, 103 F.3d 1491, 1495 (9th Cir.1997). A district court's
interpretation of state law is reviewed under the same de novo standard as are questions of federal
law. See  *1042  Salve Regina College v. Russell, 499 U.S. 225, 231, 111 S.Ct. 1217, 113 L.Ed.2d
190 (1991). The district court's dismissal on statute of limitations grounds presents a question
of law reviewed de novo. See Williamson v. General Dynamics Corp., 208 F.3d 1144, 1149 (9th
Cir.2000).


DISCUSSION


I. Shortened limitations provision.


[4]  We begin with the contractual six-month limitation provision. Case law heavily favors
affirming on this issue. Many California cases have upheld contractual shortening of statutes of
limitations in different types of contracts, including employment situations. Cases from other
jurisdictions also support affirmance. Appellants have cited no case specifically striking down a
contractual provision shortening a limitations period. There certainly are, however, cases striking
particular contractual clauses as unconscionable. See Armendariz v. Foundation Health Psychcare
Services, Inc., 24 Cal.4th 83, 99 Cal.Rptr.2d 745, 6 P.3d 669 (2000) (striking mandatory arbitration
clause as unconscionable). Appellants, therefore, argue under a more general unconscionability
analysis that they were presented with contracts of adhesion, could not negotiate terms, and thus
should not be held to the shortened limitations period.


Cal. Civ.Code § 1670.5(a) (1979) provides:


If the court as a matter of law finds the contract or any clause of the contract
to have been unconscionable at the time it was made the court may refuse to
enforce the contract, or it may enforce the remainder of the contract without the
unconscionable clause, or it may so limit the application of any unconscionable
clause as to avoid any unconscionable result.
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[5]  [6]  This statutory provision codified the tenet that a court can refuse to enforce a contractual
clause it finds unconscionable. In Armendariz, the California Supreme Court applied section
1670.5(a) and held that mandatory contractual provisions requiring arbitration of wrongful
termination discrimination claims were unconscionable and contrary to public policy. See id., 99
Cal.Rptr.2d 745, 6 P.3d at 694. Although the present appeal does not involve arbitration clauses,
some of the principles explained in Armendariz are applicable here. Armendariz set forth well-
accepted analysis for determining whether a contractual provision is unconscionable:


[U]nconscionability has both a “procedural” and a “substantive” element, the
former focusing on “oppression” or “surprise” due to unequal bargaining power,
the latter on “overly harsh” or “one-sided” results.... [B]oth [must] be present
in order for a court to exercise its discretion to refuse to enforce a contract or
clause under the doctrine of unconscionability. But they need not be present in
the same degree. Essentially a sliding scale is invoked .... the more substantively
oppressive the contract term, the less evidence of procedural unconscionability
is required to come to the conclusion that the term is unenforceable, and vice
versa.


Id. at 690 (quoting Stirlen v. Supercuts, 51 Cal.App.4th 1519, 1533, 60 Cal.Rptr.2d 138 (1997)
(other citations omitted)).


A.


The first prong is procedural unconscionability. The court focuses on whether the contract was
one of adhesion. Was it “imposed on employees as a condition of employment”? Was there “an
opportunity to negotiate”? Id. at 690, 60 Cal.Rptr.2d 138. “Procedural unconscionability concerns
the manner in which the contract was negotiated and the circumstances of the parties at that time.
It focuses on factors of oppression and surprise.” *1043  Kinney v. United Healthcare Services,
70 Cal.App.4th 1322, 83 Cal.Rptr.2d 348, 352–53 (1999).


In support of procedural unconscionability, each Appellant submitted declarations stating, in
pertinent part:


3. After accepting employment with Western–Southern, I was periodically presented with stacks
of forms to sign by the District Manager, Peter Borrero.


4. I was not allowed time to read the documents. Therefore, I do not have any specific
recollection of signing the Sales Manager Agreement or Sales Representative Agreement.
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5. Neither Peter Borrero nor any other Western–Southern representative reviewed the terms of
the Agreements with me.


6. I was not given the opportunity to discuss, negotiate or modify the terms of the Agreements.


7. I was not aware of any clause restricting the time in which I could commence an action. I did
not explicitly agree to such limitation.


In response, Western–Southern submitted declarations and deposition testimony indicating that the
agreements were signed when Appellants began their employment (contradicting paragraph 3 of
the declarations), but not specifically contesting the allegation that the terms were nonnegotiable.


As for surprise, the district court reasoned that the clauses were not hidden and were in a normal
font. Indeed, the provisions were in “standard” italics, uppercase, or boldface. The implication was
that there was no surprise. Nevertheless, all indications are that these were indeed “form” Western–
Southern agent contracts. Construing the evidence in favor of the non-moving party (Appellants),
as we must do at the summary judgment stage, the court presumes some element of adhesion. The
procedural unconscionability prong favors the Appellants.


[7]  [8]  However, even if the contracts were adhesive, the court applies a sliding scale and must
also examine the substantive prong. See Armendariz, 99 Cal.Rptr.2d 745, 6 P.3d at 690. Merely
because a contract is one of adhesion does not automatically render it unenforceable. There must
be some showing of substantive unconscionability. See id. (“both [prongs must] be present in order
for a court to exercise its discretion to refuse to enforce a contract or clause under the doctrine
of unconscionability”).


B.


[9]  “Substantive unconscionability relates to the effect of the contract or provision.” West v.
Henderson, 227 Cal.App.3d 1578, 278 Cal.Rptr. 570, 575 (1991). A “lack of mutuality” is relevant
in analyzing this prong. See Armendariz, 99 Cal.Rptr.2d 745, 6 P.3d at 691. The term “focuses on
the terms of the agreement and whether those terms are so one-sided as to shock the conscience.”
Kinney, 83 Cal.Rptr.2d at 353 (citations and internal quotation marks omitted) (emphasis in
original).


In this regard, the weight of California case law strongly indicates that the six-month limitation
provision is not substantively unconscionable. See Han v. Mobil Oil Corp., 73 F.3d 872, 877 (9th
Cir.1995) (“California permits contracting parties to agree upon a shorter limitations period for
bringing an action than prescribed by statute, so long as the time allowed is reasonable”) (citations
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omitted); West, 278 Cal.Rptr. at 575–76 (finding six-month contractual limitations provision in a
lease not unconscionable, despite lack of mutuality); Capehart v. Heady, 206 Cal.App.2d 386, 23
Cal.Rptr. 851, 853 (1st Dist.1962) (concluding *1044  that three-month limitation period in lease
was not unreasonable); Beeson v. Schloss, 183 Cal. 618, 192 P. 292, 294 (1920) (finding six-month
limitation reasonable in employment contract); Hambrecht & Quist Venture Partners v. Am. Med.
Int'l, Inc., 38 Cal.App.4th 1532, 46 Cal.Rptr.2d 33, 43 (1995) (citing cases).


Other jurisdictions agree. See Timko v. Oakwood, 625 N.W.2d 101, 106–07, 244 Mich.App. 234,
244–45 (2001) (finding 180–day period of limitation reasonable and rejecting adhesion contract
argument) (citing Rembert v. Ryan's Family Steak Houses, Inc., 235 Mich.App. 118, 596 N.W.2d
208 (1999) ( “Courts will not invalidate contracts as adhesion contracts where the challenged
provision is reasonable”)). See also Taylor v. Western and Southern Life Ins. Co., 966 F.2d 1188
(7th Cir.1992) (upholding identical six-month provision under Illinois law); 2   Southcenter View
Condominium Owners' Ass'n, 47 Wash.App. 767, 736 P.2d 1075, 1078–79 (1987) (upholding
one-year period and citing case law from Vermont and New York). See generally B.H. Glenn,
Annotation, Validity of Contractual Time Period, Shorter Than Statute of Limitations, for Bringing
an Action, 6 A.L.R.3d 1197, 1201 (1966) (“the general rule [is] that in the absence of a controlling
statute a contract provision limiting the time for bringing an action thereon is valid if the stipulated
period of time is reasonable”).


2 Western–Southern cites numerous cases where courts have upheld the same six-month
limitation provisions in contracts identical to those at issue here. See Taylor, 966 F.2d at 1202;
Myers v. Western–Southern Life Ins. Co., 849 F.2d 259, 260 (6th Cir.1988); Cheek v. Western
and Southern Life Ins. Co., 31 F.3d 497, 505 (7th Cir.1994); Perez v. Western–Southern Life
Ins. Co., 1987 WL 16355 (E.D.Mich.1987); Smith v. Western–Southern Life, No. C–3–99–
421 (S.D.Ohio March 2000) (Exhibit A to Western–Southern's Request for Judicial Notice);
Boers v. Western–Southern Life Ins. Co., No. 5:99 CV 1683 (N.D.Ohio Sept. 2, 1999); Duzan
v. Western Southern Life Ins. Co., No. C–1–99–493 (S.D.Ohio May 9, 2000) (Exhibit C
to Western–Southern's First Supplemental Request for Judicial Notice). While these cases
indicate that the provision is in a standard Western–Southern employment contract—and in
that sense is adhesive—the cases uniformly uphold the contractual limitation provision.


The U.S. Supreme Court has also upheld such clauses. See Order of United Commercial Travelers
v. Wolfe, 331 U.S. 586, 608, 67 S.Ct. 1355, 91 L.Ed. 1687 (1947) (“In the absence of a controlling
statute to the contrary, a provision in a contract may validly limit, between the parties, the time for
bringing an action on such contract to a period less than that prescribed in the general statute of
limitations provided that the shorter period itself shall be a reasonable period”).


These cases find that a six-month period is not unreasonable, for among other reasons, because
(1) Title VII has a similar six-month limitations period for discrimination claims (see 42 U.S.C.
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§ 2000e–5(e)); (2) the Labor Management Relations Act requires breach of duty claims to be
brought within six months, (Myers, 849 F.2d at 262); and (3) a party may waive a plea of the statute
of limitations as a defense and may likewise waive a portion of the time granted in a statute of
limitations, (Hambrecht & Quist, 46 Cal.Rptr.2d at 43).


Accordingly, we agree with Western–Southern that the six-month contractual limitation provision
is not substantively unconscionable under California law. Given a sliding scale analysis, even
assuming that the contract was a non-negotiable adhesion contract, the substantive prong controls.
Indeed, California courts have upheld shortened limitation periods in insurance contracts, which
are quintessential adhesion *1045  contracts. See C & H Foods v. Hartford Ins. Co., 163
Cal.App.3d 1055, 211 Cal.Rptr. 765, 769 (1984); Fageol Truck & Coach Co. v. Pacific Indemnity
Co., 18 Cal.2d 748, 117 P.2d 669, 672 (1941).


The six-month limitation provision is enforceable. To this extent, the district court did not err in
granting summary judgment in favor of Western–Southern.


II. Ten-day Notice Provision.


A.


Despite the validity of the six-month provision, Appellant Dowlatshahi's claims are not time-
barred. He filed suit within six months of his termination. He failed, however, to give ten days
written notice of his suit to Western–Southern. This raises the second provision from the “Sales
Manager's Agreement” and “Sales Representative's Agreement.” As set forth earlier, under the
provision an employee agrees:


Not to commence any action or suit relating to your employment with Western–
Southern until ten days after service upon the Chairman, President or Secretary
of a written statement of the particulars and amount of your claim.


Dowlatshahi contends that the provision is unenforceable. Initially, Dowlatshahi raises an
argument that was not raised at the district-court level. He contends that the “Agent Agreement”
contradicts the earlier “Sales Management Agreement” and, by its terms, supersedes the previous
agreements. Because the Agent Agreement does not contain a ten-day notice provision (it only
contains a six-month limitation), he argues that the district court erred in enforcing a notice
provision.
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[10]  We are not required to reach the issue here. See, e.g., Johnson v. Director, Office of Workers'
Compensation Programs, 183 F.3d 1169, 1171 (9th Cir.1999) (repeating principle that court will
not review an issue not raised below unless necessary to prevent manifest injustice). In any
event, Dowlatshahi is wrong. The Agent Agreement applied to Western–Southern Agency, Inc.
—a subsidiary of Western and Southern Life Insurance Company. The apparent purpose of the
Agent Agreement was to enable insurance agents to sell other products besides those covered in
the Sales Management Agreement. The preliminary paragraph of the Agent Agreement provided
that “[Agency] hereby appoints you to act as its Agent with respect to the representation of [the
‘represented companies' as set forth in Exhibit A].” Although the Agent Agreement contained a
clause regarding superseding other agreements (“This agreement terminates and replaces all prior
negotiations, agreements and addendums”), the clause was plainly referring to prior agreements
with the subsidiary—Western–Southern Agency—not with Western and Southern Life Insurance
Company.


B.


[11]  [12]  [13]  On the merits, this clause presents a legal issue of apparent first impression
under California law. The parties have cited no California case dealing with a contractual notice
of suit provision in an employment context, and the court has found none. Without certifying a
question to the California Supreme Court, “we are required to ascertain from all the available data
what the state law is and apply it.” Insurance Co. of Pennsylvania v. Associated Int'l Ins. Co.,
922 F.2d 516, 520 (9th Cir.1990) (citation and ellipses omitted). In addition to decisions from
California intermediate appellate courts, “ ‘well-reasoned decisions from other jurisdictions' may
also be considered.” Id. (quoting Takahashi v. Loomis Armored Car Serv., 625 F.2d 314, 316 (9th
Cir.1980)). “[W]e are ... required to use our ‘own best judgment in predicting’ how the Supreme
Court of California would interpret *1046  this ... contract.” Id. In particular, in analyzing whether
the ten-day notice-of-suit provision is unconscionable, we look both to California cases examining
unconscionability in general as well as to notice-of-suit provisions in analogous contexts.


We first consider the justification for the notice-of-suit clause. Last year, when it struck down
the mandatory arbitration clauses in the adhesion contracts at issue in Armendariz, the California
Supreme Court considered the justification for a non-mutual, “one-sided” (i.e, requiring arbitration
only for the employee but not for the employer) arbitration agreement. The California Supreme
Court reasoned that “[w]ithout reasonable justification for this lack of mutuality, arbitration
appears less as a forum for neutral dispute resolution and more as a means of maximizing employer
advantage.” 99 Cal.Rptr.2d 745, 6 P.3d at 692.
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We emphasize that if an employer does have reasonable justification for
the arrangement—i.e., a justification grounded in something other than the
employer's desire to maximize its advantage based on the perceived superiority
of the judicial forum—such an agreement would not be unconscionable. Without
such justification, we must assume that it is.


Id. at 694. Given a lack of justification for the particular clause in that case, the California Supreme
Court found it unconscionable and thus unenforceable.


Applying such reasoning here, we can discern little justification for the short ten-day notice
provision in the Western–Southern contracts. 3  Ten days is simply not enough time for the
company to investigate the factual basis of a claim, to attempt to settle claims without litigation or
consider fiscal implications of potential litigation, or to take corrective action to prevent other such
claims. Compare Hart v. Alameda County, 76 Cal.App.4th 766, 90 Cal.Rptr.2d 386, 395 (1999)
(discussing similar purposes of notice of claims provision of California Government Claims Act,
Cal. Gov.Code §§ 905, 945.4); Phillips v. Desert Hospital Dist., 49 Cal.3d 699, 263 Cal.Rptr.
119, 780 P.2d 349, 353 (1989) (In Bank) (discussing purpose of notice of claim provision in Tort
Claims Act); Thornburg v. Magnolia Regional Health Center, 741 So.2d 220, 223 (Miss.1999)
(discussing purpose of 90–day notice period for government to consider merits of claim and
conduct necessary investigation); Elkhorn Area School Dist. v. East Troy Community Sch. Dist.,
110 Wis.2d 1, 327 N.W.2d 206, 208 (App.1982) (finding purpose of notice-of-injury statute is to
allow prompt investigation).


3 As were the arbitration provisions at issue in Armendariz, the notice provisions here are
non-mutual. There is no requirement that Western–Southern give ten-days written notice for
claims against its agents relating to their employment.


Moreover, the ten-day notice provision alone does not prevent stale claims. The clause requires
notice of any claim, whether or not it is within six-months of termination, or even whether it is
based upon termination. It would bar suits while a plaintiff is employed that arose several years
earlier (which are not otherwise barred by statutes of limitation) or such suits filed after a mere
eleven days of accrual. The provision is thus different from notice-of-suit provisions requiring
notice within a certain period of time from occurrence of an accident, which are partially justified
to prevent stale claims. Compare Inman v. Clyde Hall Drilling Company, 369 P.2d 498 (1962)
(upholding contractual clause requiring written notice of claim within thirty days after it arose).
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Further, the ten-day written notice provision cannot be for purposes of judicial economy. It is
unaccompanied by any corresponding requirement to exhaust internal *1047  intra-company
grievance procedures. Indeed, there is no indication that Western–Southern would do anything
during that ten-day period. Where the effect of a failure to comply with the provision is to
lose all legal remedies for wrongdoing regardless of the merits, the clause can work substantial
prejudice to an employee. The notice-of-suit clause should not serve as “a technical escape-
hatch by which to deny [relief].” Insurance Company of Pennsylvania, 922 F.2d at 523 (citation
omitted). Its effect, with no discernable justification by Western–Southern, is merely to “maximize
employer advantage” and bar any suits relating to the employment agreement. See Armendariz,
99 Cal.Rptr.2d 745, 6 P.3d at 692. That is, the notice provision has the effect of the mandatory
arbitration clause that the California Supreme Court struck down in Armendariz. As in Armendariz,
the failure to comply deprives an employee of a judicial forum and its concomitant rights.


CONCLUSION


The provision shortening the limitation period to six months is not unconscionable under California
law. Even assuming procedural unconscionability, the clause is not substantively unconscionable
and is therefore enforceable. We affirm the grant of summary judgment in favor of Western–
Southern as to Appellants Soltani, Vega and Kabir. The ten-day written notice provision, however,
is unenforceable. Thus, as to Appellant Dowlatshahi, we vacate the grant of summary judgment
and remand for trial. The parties shall bear their own costs.


AFFIRMED IN PART, VACATED AND REMANDED IN PART FOR TRIAL.


All Citations


258 F.3d 1038, 17 IER Cases 1441, 00 Cal. Daily Op. Serv. 6694, 2001 Daily Journal D.A.R. 8213
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210 Cal.App.3d 604, 258 Cal.Rptr. 413


STATE FARM FIRE and CASUALTY COMPANY, Petitioner,
v.


THE SUPERIOR COURT OF SANTA CRUZ COUNTY,
Respondent; LYNN C. BOLEK et al., Real Parties in Interest


No. H005389.
Court of Appeal, Sixth District, California.


Apr 20, 1989.


SUMMARY


In an action against an insurer on a homeowners' policy, the trial court denied the insurer's motion
for summary judgment. Plaintiffs filed suit more than four years after first noticing cracking and
settling of their house. The policy provision requiring any action to be started within one year after
the occurrence causing loss or damage employed language not identical to that authorized in Ins.
Code, § 2071, for such provisions. The trial court found the insurer's limitations provision was
broader than authorized by the statute and therefore void.


The Court of Appeal issued a peremptory writ of mandate requiring the trial court to vacate its
prior order and to enter summary judgment for the insurer. The court held the policy limitations
provision could be read consistently with Ins. Code, § 2071, was enforceable as a one-year period
of limitations, and there was no basis for an estoppel against the insurer's reliance on the provision.
(Opinion by Capaccioli, J., with Brauer, Acting P. J., and Premo, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Source of
Limitation.
A one-year period of limitations specified in an insurance policy for bringing an action on the
policy *605  was valid whether it was statutory or contractual in origin. There was no fundamental
difference.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 529.]
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(2)
Insurance Contracts and Coverage § 126--Limitations and Defenses-- Enforcement of Limitations
Provision--Deviant Policy Language.
The remedy where an insurance policy limitations provision is inconsistent with Ins. Code, § 2071,
is to enforce the provision consistent with the statute, not to excise the provision from the policy.


(3a, 3b, 3c, 3d)
Insurance Contracts and Coverage § 126--Actions-- Limitations and Defenses--Construction of
Policy Provision--Summary Judgment.
In an action against an insurer on a homeowners' policy, the trial court erred in denying the insurer's
motion for summary judgment, where the insureds filed suit after the one-year period of limitations
provided in the policy. Alleged inconsistencies between the policy provision language and that
of Ins. Code, § 2071 (authorizing such a period of limitation), were trivial or nonexistent. Also,
the insureds identified no prejudice to themselves from any policy language or from the insurer's
failure to move for reconsideration in the trial court before seeking mandamus relief on this issue
of law, and there was no basis for estopping the insurer's reliance on the limitation clause. The
policy provision was therefore enforceable.


(4)
Summary Judgment § 29--Appellate Review--Mandamus--Propriety.
Where an argument requires resolution of factual issues it must be raised in the trial court
first, but Code Civ. Proc., § 437c, subd. (l) (summary judgment), does not require a motion for
reconsideration of a denied summary judgment motion to be made in the trial court before the
movant seeks mandate review. Moreover, the making of such a motion would not toll the time
period prescribed by subd. (l) for seeking writ review.


(5)
Contracts § 13--Legality--Enforceability--Evasion of Case Law.
The practice of drafting contracts so as to evade or avoid the effect of particular judicial decisions
has no effect on the enforceability of such contracts so long as the law is not violated.


[See Am.Jur.2d, Contracts, § 155.]


(6)
Limitation of Actions § 16--Validity, Construction and Application of Statutes--Operation and
Effect.
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Nothing more than the mere *606  passage of time is required for the statute of limitations to bar
an action at law. The courts require no showing of prejudice to enforce a statute of limitations, in
insurance cases or otherwise.


(7)
Limitation of Actions § 3--Nature and Purpose.
Limitation periods on suits are designed to promote justice by preventing surprises through revival
of stale claims, to protect defendants and courts from handling matters in which the search for truth
may be impaired by loss of evidence, to encourage plaintiffs to use reasonable and proper diligence
in enforcing their rights, and to prevent fraud. Statutes of limitations are upheld regardless of
hardship or of the underlying merits of the claim. The occasional loss of a meritorious claim is the
legislatively prescribed price to be paid for the orderly and timely processing of litigation.


[See Cal.Jur.3d, Limitation of Actions, § 2.]


COUNSEL
Clarke B. Holland, Thornton, Taylor & Downs, Weldon S. Wood and Robinson & Wood for
Petitioner.
No appearance for Respondent.
Robert Jay Katz and Lisa Jeong Cummins for Real Parties in Interest.


CAPACCIOLI, J.


Petitioner State Farm Fire and Casualty Company (State Farm) seeks a writ of mandate pursuant
to Code of Civil Procedure section 437c, subdivision (l), to compel the trial court to order entry of
summary judgment in its favor based on the one-year period of limitations in the insurance policies
which it issued to real parties in interest (collectively Bolek.) For reasons we shall state, we hold
that summary judgment should have been granted.


Record
State Farm at different times issued three homeowners' policies to Bolek. Each contained this
limitations provision: “No action shall be brought unless there has been compliance with the policy
provisions and the action *607  is started within one year after the occurrence causing loss or
damage.” Insurance Code section 2071 authorizes inclusion of the following limitations provisions
in standard form fire insurance policies: “No suit or action on this policy for the recovery of any
claim shall be sustainable in any court of law or equity unless all of the requirements of this policy
shall have been complied with, and unless commenced within 12 months next after inception of
the loss.” In each quotation, italics is added and illustrates the pertinent differences in wording
between the policy provisions and the statute.
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Denying summary judgment, the trial court stated that State Farm's limitations provision was
broader than authorized by the statute and therefore void. The court said in its letter ruling that the
policy language applied the policy's statute of limitations to all actions, whether or not brought on
the policy, because of the language quoted above saying that “No action shall be brought” unless
it is timely within the policy provisions. The court found that such a broad statute of limitations
violated the statute (Ins. Code, § 2071) which only authorized the policy statute of limitations to
bar actions on the policy.


The undisputed facts developed on the summary judgment motion are as follows: the Boleks
purchased their house in October 1980. They first noticed cracking and settling of the house in the
fall and winter of 1982. When they bought the home they purchased a homeowners' policy from
State Farm. In May of 1983 they also purchased earthquake insurance from another insurer.


In May of 1985 they contacted their State Farm agent, Jim Flynn, because they were concerned
about the structural problems with the home. He suggested they have the property inspected, which
they did, in July 1985. “Until we saw the report we were not aware of the cause or significance
of our problems.” They made claims for structural loss damage both to State Farm, on August 8,
1985, and also to the earthquake insurer, Central National Ins. Company, in September 1985. On
September 27, 1985, the Boleks filed suit against third parties with respect to the same damages
which were the subject of their claim. But they did not then sue State Farm.


State Farm denied coverage of the claim by letter received January 24, 1986. The Boleks wrote
to State Farm and requested reconsideration. State Farm reconfirmed its denial of the claim on
February 21, 1986. *608


The Boleks filed suit against State Farm on March 30, 1987. Based on these undisputed facts, it
appears that suit was filed more than one year after (a) occurrence of the loss (b) awareness of the
loss and (c) denial of the claim by State Farm.


Discussion
Two recent insurance cases hold that the one-year policy period of limitations is enforceable.
(Abari v. State Farm Fire & Casualty Co. (1988) 205 Cal.App.3d 530 [252 Cal.Rptr. 565], review
den.; Lawrence v. Western Mutual Ins. Co. (1988) 204 Cal.App.3d 565 [251 Cal.Rptr. 319].)
The Abari decision affirmed a dismissal based on the insured's failure to file suit within the
policy period of one year of discovery of the loss. The decision states that the insured's “belated
discovery ... that his homeowners' policy might afford coverage is without import. 'It is the
occurrence of some ... cognizable event rather than knowledge of its legal significance that starts
the running of the statute of limitations.”' ( Abari, supra, at p. 535, citing McGee v. Weinberg
(1979) 97 Cal.App.3d 798, 804 [159 Cal.Rptr. 86].) The insured, Abari, admitted knowledge of
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the damage to his house in 1979, but did not file suit until 1985. The court noted the action was
barred both by the one-year period in the policy and also by the four-year statute for breach of
contract, Code of Civil Procedure section 337. (Id., at p. 535, text and note fn. 3.) The court cited
April Enterprises, Inc. v. KTTV (1983) 147 Cal.App.3d 805, 832 [195 Cal.Rptr. 421] for the rule
that a cause of action accrues “when the plaintiff discovers or should have discovered all facts
essential to the cause of action.” (205 Cal.App.3d at p. 535.)


Similarly in Lawrence, supra, the court affirmed summary judgment for the insurer based on the
insurance policy's one year contractual limitation on the filing of an action. (That claim was also
barred by failure to observe the 60-day notice of loss requirement.) The damage occurred in 1983;
in 1985 the insured consulted an attorney and learned of the possibility of coverage. He filed the
lawsuit in 1986. The court held that the cause accrued, not when Lawrence learned that the loss
might be insured, but rather when he learned of the loss itself. (Lawrence, supra, 204 Cal.App.3d
at p. 572.) Nor was the period tolled because of Lawrence's claim that the engineering report he
received was technical and unintelligible to him. The court pointed out he could have learned the
practical meaning of the report from the engineer he hired to prepare it. (Ibid., fn. 3.) The Lawrence
court affirmed the same doctrine relied on in Abari, supra, and in McGee v. Weinberg, supra:
ignorance of legal remedy does not toll the statute of limitations. (204 Cal.App.3d at p. 573.) The
court said that if Lawrence's argument for tolling were accepted, “the practical effect would be
to nullify *609  the contractual one-year commencement of suit provisions. 'Any plaintiff could
simply allege ignorance of his or her legal rights against a particular defendant. This is not difficult.
Most people do not know the legal answers to questions arising from certain circumstances.”' ( Id.,
at p. 573, citing McGee v. Weinberg, supra, 97 Cal.App.3d at p. 804.) Finally, the Lawrence court
ruled that the insurer was not equitably estopped to assert the limitations bar because of either
fraudulent concealment, fiduciary breach, or misrepresentation. The insurer's failure to advise
Lawrence of the concurrent cause theory was not a basis for estoppel. (Id. at p. 573) “An insurer is
under no obligation to explain to the insured all possible legal theories of recovery.” (Id., at p. 574.)


In addition to Abari and Lawrence, a case more than 40 years old holds that the insured's cause of
action accrues at the latest upon the date of unconditional denial, and concealment of legal rights
will not toll the period. (Neff v. New York Life Ins. Co. (1947) 30 Cal.2d 165, 170, 172 [180 P.2d
900, 171 A.L.R. 563].)


(1) Further, the Lawrence court held it makes no difference whether the limitations provision in
question is statutory or contractual. (Lawrence, supra, 204 Cal.App.3d at p. 573.) Not only, as the
Lawrence court observed, is there no fundamental difference between the two, but also, the one-
year policy period of limitations in insurance contracts is specifically authorized by statute. (Ins.
Code, § 2071.)
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The Abari and Lawrence decisions, in addition to refusing to toll contractual limitations periods on
account of failure to explain legal theories of coverage, also hold the respective insureds are barred
from proceeding on the claims for alleged tortious bad faith in handling the claim or related causes
based on the manner of processing of the claim. In Lawrence, the court said the gravamen of the
lawsuit was complete denial of the claim, and therefore the action could not be said to be based on
acts subsequent to the deniap. (204 Cal.App.3d at p. 575, distinguishing Frazier v. Metropolitan
Life Ins. Co. (1985) 169 Cal.App.3d 90, 104 [214 Cal.Rptr. 883], and Murphy v. Allstate Ins. Co.
(1978) 83 Cal.App.3d 38, 48-49 [147 Cal.Rptr. 565], both of which involved tort claims which
were not claims on the policy but arose out of later activities of the insurer.) The Lawrence court
said that “Lawrence's cause of action for bad faith in purportedly misrepresenting the scope of
coverage in the policy is fundamentally a claim on the policy and is thus time barred.” (Id., at p.
575.) Similarly in Abari, the court referred to the lawsuit as a “transparent attempt to recover on
the policy ....” (Abari, supra, 205 Cal.App.3d at p. 536.) *610


(2) There is no authority for the trial court's belief that the differences in language between the
policy period of limitations and Insurance Code section 2071 should lead to excising the provision
from the policy. If the provision were indeed inconsistent with the statute, the remedy would
be to enforce the provision consistent with the governing statute. (Cal-Farm Ins. Companies v.
Fireman's Fund American Ins. Companies (1972) 25 Cal.App.3d 1063, 1069 [102 Cal.Rptr. 568];
Truck Ins. Exch. v. Wilshire Ins. Co. (1970) 8 Cal.App.3d 553, 559 [87 Cal.Rptr. 604].) The insureds
say that the Cal-Farm and Truck Ins. Exchange cases were decisions modifying the policy language
to find that coverage existed, and that they therefore do not apply here; but these decisions do not
so restrict the application of their general principle that the parties' contract should be saved from
the stigma of illegality and the unintended result of unenforceability whenever possible.


(3a) But we find that there is no inconsistency provided one does not read the policy provision as
applying to actions unrelated to matters covered by the policy. Clearly “no action shall be brought”
must mean no action on the policy; State Farm does not contend otherwise. And the differences
between “occurrence” and “inception of the loss” are trivial; if anything, as State Farm argues,
the policy provision is an improvement in the direction of plain English. The insureds here cannot
identify any prejudice to their rights arising out of these inconsequential differences in language
such as could possibly justify wholesale excision of the provisions from the policies.


The precise limitation provision in controversy was approved and enforced in a federal decision
which paid no attention to the differences in wording from the statute. (Becker v. State Farm Fire
and Cas. Co. (N.D.Cal. 1987) 664 F.Supp. 460, 461.) The insureds seek to distinguish Becker
because first, the primary issue there was the insurer's waiver of the provision, and second, the
decision is not binding on us. Those facts conceded, the decision nevertheless indicates that at
least one judge did not blanch at the sight of the departures from Insurance Code section 2071.
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The insureds argue that State Farm did not raise in the trial court the argument that the limitation
provision should be amended to conform to the statutory requirement rather than excised, and that
its proper remedy was a petition for reconsideration rather than a petition for mandate here. (4)
Where an argument requires resolution of factual issues it must be raised in the trial court first, but
here the issue is one of law based on construction of the statutory language and application of the
precedent. Also, the statute authorizing mandate review, *611  Code of Civil Procedure section
437c, subdivision (l), does not require a motion for reconsideration to be made before seeking
mandate review, and there is authority that the making of such a motion would not toll the time
period prescribed by subdivision (l) for seeking writ review. (Schmidt v. Superior Court (1989)
207 Cal.App.3d 56, 61 [254 Cal.Rptr. 827].) ( 3b) For us to remand for the trial court to reconsider
the matter in light of State Farm's newly raised theory would be a time-wasting procedure. Any
prejudice resulting from State Farm's failure to raise the theory below has been amply obviated by
the insureds' opportunity to oppose the argument here.


The insureds also argue that the change of the policy language from “inception of the loss” to
“occurrence” tends to mislead the insured and was an attempt to evade the rule of an appellate
decision holding that the one-year period is tolled to give the insured a reasonable opportunity to
comply with the conditions precedent to suit. (Zurn Engineers v. Eagle Star Ins. Co. (1976) 61
Cal.App.3d 493 [132 Cal.Rptr. 206].) This argument is unavailing here because, first, there is no
evidence the insureds did not have a reasonable opportunity to bring suit nor that they were misled
by the specific use of the term “occurrence” rather than “inception of loss.” Indeed they admit that
they knew that State Farm stood firm on its denial on February 21, 1986, yet they did not sue until
March 30, 1987, not because they were misled, but because they were waiting for the results of
their coverage request to another carrier. There is no precedent tolling the limitations provision of
an insurance policy pending the outcome of a coverage dispute with a different entity. (5) Second,
there is no rule that an insurer may not stand on its policy language because its “motive” in drafting
that language was to “evade” an appellate decision. Presumably lawyers draft contracts all the time
attempting to “evade,” or “avoid” the effect of particular decisions. So long as the policy does not
violate the law such practice has no effect on the enforceability of the contract. Presumably the
client hires the lawyer to draft a document maximally to the client's advantage. There is nothing
sinister in such self-interest.


(3c) State Farm also points out that the statute establishes the terms of a standard form fire insurance
policy in California, whereas here we deal with earth movement, settling and cracking of the
structure, not fire. (See Ins. Code, § 2070 requiring observance of the minimum dictates of the
standard form “with respect to the peril of fire.”) However, we need not reach this argument since
clearly the provision can be read consistently with the statute and is enforceable as a one-year
period of limitations identical to those enforced in Abari, supra, Lawrence, supra, and Becker,
supra.
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There is no evidence in the record that the Boleks were misled by State Farm into delaying suit
so as to form the basis for an estoppel argument. *612  The letter which they wrote to State Farm
dated February 12, 1986, seeking reconsideration of the claim, says they consulted a lawyer and
knew they were covered for the loss. They not only knew all the material facts underlying the loss,
a sufficient condition to invoke the statute of limitations, but they also knew of their legal rights.
There can be no basis for an estoppel on this record.


(6) Regarding prejudice, no California decision requires a showing of prejudice to enforce a statute
of limitations. “Nothing more than the mere passage of time is required for the statute of limitations
to bar an action at law.” (30 Cal.Jur.3d Equity, § 39, p. 538, fn. 51, and cases there cited, e.g., Cahill
v. Superior Court (1904) 145 Cal. 42, 47 [78 P. 467].) Lawrence, supra, says a showing of prejudice
is required in the context of the notice of claim provision, which covers a shorter period and has
a different function than a statute of limitations. The courts require no showing of prejudice to
enforce a statute of limitations, in insurance cases or otherwise. “A failure to abide by the limitation
of action condition in a policy stands on a much different footing than a non-compliance with the
notice provisions. As previously explained, the main purpose underlying the notice stipulations
is to safeguard the insurer from prejudice in processing a claim. Therefore, where an insurer's
interests have not been harmed by a late notice, the reason for the notice condition is lacking. (
7) By contrast, limitation periods on suits are designed to promote justice by preventing surprises
through revival of stale claims, to protect defendants and courts from handling matters in which the
search for truth may be impaired by loss of evidence, to encourage plaintiffs to use reasonable and
proper diligence in enforcing their rights, and to prevent fraud.” (Zieba v. Middlesex Mut. Assur.
Co. (D.Conn. 1982) 549 F.Supp. 1318, 1321; United States v. Kubrick (1979) 444 U.S. 111, 117
[62 L.Ed.2d 259, 266, 100 S.Ct. 352]. See also Brandywine One Hundred Corp. v. Hartford F. Ins.
Co. (D.Del. 1975) 405 F.Supp. 147, 151.)


Statutes of limitations are upheld regardless of hardship or of the underlying merits of the claim.
The occasional loss of a meritorious claim is the legislatively prescribed price to be paid for “the
orderly and timely processing of litigation.” (Sanchez v. South Hoover Hosptial (1976) 18 Cal.3d
93, 103 [132 Cal.Rptr. 657, 553 P.2d 1129].)


(3d) Accordingly we hold that a writ of mandate must issue granting summary judgment to
petitioner.


Disposition
Real parties in interest have been notified that a peremptory writ in the first instance could be
issued here, and have filed opposition. The peremptory *613  writ of mandate will issue in the
first instance. (Code Civ. Proc., § 1088; Palma v. U.S. Industrial Fasteners, Inc. (1984) 36 Cal.3d
171, 177-182 [203 Cal.Rptr. 626, 681 P.2d 893].)
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Let a writ of mandate issue directing the respondent court to vacate its order denying summary
judgment to petitioner and to make a new and different order entering summary judgment in favor
of petitioner as prayed. As prevailing party, State Farm shall have costs in this proceeding.


Brauer, Acting P. J., and Premo, J., concurred. *614


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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STATUTES OF CALIFORNIA. 


the provisions of said acts, or either of them, and have acted 
as municipal corporations sinee such reorganization, are hereby 
declared to be and to have been from the date of such reorgani-
zation, or attempted reorganization, duly and legally incor-
porated and reorganized cities, and all proceedings for the 
reorganization of such municipal corporations are hereby 
validated and declared legal; provided, that this act shall not 
affect any municipal corporation where an action is pending to 
test the validity of such municipal corporation. 
Sm. 2. This act shall take effect from and after its passage. 


CHAPTER ?67. 


Ali act to establish. a standard form of fire •insitrauce policy and 
to prevent variations Acrefrom, excepting under certaii, 


stated conditions and restrictions. 


I A1iproced Unreh 18, 199.1 


The people of the State of California, represe-nled in sciaale and 
assenibly, do enact as follows: 


SECTION 1. The following is adopted as a standard form 
of fire insurance policy for the State. o£ California: 


CALIPOR\IA STANDARD FOA31 FIRE INSURANCE 
POLICY. 


\o_  Amount $  
Rate  


No other insurance permitted 
except h•- agreement endorsed hereon or added hereto. 
(Here insert name of company, and place of its main office 


in California, and name of state or country under which incor-
porated or organized ) 
IN CONSIDERATION of the stipulations herein named 


and oil   dollars premium does insure   
for the term of   from the day of  
19...., at noon, to the .... day of.   19 .... at 
noon against all loss or damage by fire, except as hereinafter 
pro-6ded. 
To an amount not exceeding   dollars to the 
followin;; described property while located imd contained as 
described herein, and not elsewhere, to wit: 


The company will not be liable beyond the actual cash value 
of the interest of the insured in the property at the time of 
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I oss or damage nor exceeding what it would then cost the 
insured to repair or replace the same with material of like kind 
and quality ; said cash value to be estimated without allowance 
for any increased cost of repair or reconstruction by reason of 
any ordinance or law regulating repair or construction of 
buildings, and without compensation for loss resulting from 
interruption of business or manufacture. 


This policy is made and accepted subject to the foregoing 
stipulations and conditions and those hereinafter stated, which 
are hereby specially referred to, and made part of this policy, 
together with such other provisions, agreements or conditions 
as may be endorsed hereon or added hereto, and no officer, 
agent, or other representative of this company shall have power 
to waive any provision or condition of this policy except by 
writing endorsed hereon or added hereto, and no person, unless 
duly authorized in writing, shall be deemed the agent of this 
company. 


This policy shall not be valid until countersigned by the 
duly authorized agent of the company, at  
IN WITNESS WIIEREOr, this company has executed and 


attested these presents (here insert name of company) 
by   
Countersigned at this  day of 19.. . 


 Agent. 


STIPULATIONS AND CONDITIONS SPECIALLY REFERRED TO. 


Property iaot covered. (a) This company shall not be liable stipula-
flona and 


for lags to accounts, bills, currency, evidences of debt or c..di. 
ownership or other documents, money, notes or securities ; nor, lio"a: properly 
(b) unless liability is specifically assumed hereon, for loss to ¢overea. 
bullion, casts, curiosities, drawings, dies, jewels, manuscripts, 
medals, models, patterns, pictures. scientific apparatus, busi-
uess or store or office furniture or fixtures, sculptures, frescoes, 
decorations, or property held on storage or for repair. 
Hazards vot covered. This company will not be liable for loss Hazards 


by a theft; or neglect of the insured to use a reason- e'Otouc-( ) hf . (b ) b y l i d all g ercd. 


able means to save and preserve the property at and after a 
fire, or when the property is endangered by fire; or (c) (unless 
fire ensues, and in that event for the damage by fire only) by 
explosion of any kind or lightning ; or (d) by invasion, insur-
rection, riot, civil war, or commotion, or (except as hereinafter 
provided) by military or usurped power, or order of any civil 
authority, but the company will be liable (unless otherwise pro-
vided by endorsement hereon or added hereto) if the property 
is lost or damaged, by fire or otherwise, by civil authority or 
military or usurped power exercised to prevent the spread of 
fire not originatinn from a pause excepted hereunder and which 
fire otherwise probably would have caused the loss of or damage 
to the insured property. 


Vatters avoidbig policy. This entire policy shall be void, Matters 
(a) if the insured has concealed or misrepresented any material •,oiicyi°s 
fact or circumstances concerning this insurance or the subject 
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natters 
suspend-
ing insur-
ance. 


Chattel 
mortgage. 


Fallen 
building 
clause. 


thereof; or. (b) in case of any fraud or false swearing by the 
insured touching all% matter relating to this insurance or the 
subject thereof, whether before or after it Bass. 


Unless otherwise provided by agreement endorsed hereon or 
added hereto. this entire policy shall be void, ( a) i£ the insured 
now has or shall procure ally other insurance, whether valid or 
not, on property covered in whole or in part by.thin polie.Y. or 
(b) if the interest of the insured be other than unconditinnall 
and sole ownership, or ( c) if 'the subject of insurance be a 
brulding on ground not owned by the in.4nred in fec simple, or 
(d) if nith the knowledge of the insured foreclosure procced-
ings he commenced. or notice given of stele of any property 
covered by this policy by virtne of any mortg•agre or trust deed, 
or ( c) if this polia;y ])(-'assigned before a loss. 


Dlallers susp(,iidiitq i)isitra►ace. l7nleas otlreriviaw providLxl 1►y 
agreement endorsed hereon or added hereto this etinipalny shall 
not be liable, for loss or damage occurring (a) while the hazard 
be materially increased bF any means( within the control of the 
insured; or ( b) if the subject of insurance be a manufacturing 
establishment. while it is operated in whole or in part at night 
latter than ton o'clock or while it ceases to he operated beyond 
the period of ten consecutive days; or ( c) while meellanies -or 
artisanK are employed in building or altering or reptiiring the 
described premises for more than fifteen days tit any one time,; 
or ( d) while illuminating gas or vapor he generated in- the 
described building (or adjacent thereto) for use therein; or ( c) 
while there be kept, itsed or allowed on the described premises 
(any usage or (nidnin of trade or manu£actime to the cont'rai% 
notwithstanding) eatleitan carbide, phospborlls. (bwunmite. nitro-
glyeerine, fireworks or other explosivtwn; or exceeding one quart 
each of benzine. gasoline. naphtha or ether; or snore than twelity-
five pounce% of gunpowder; or (f) while a buildin;* herein 
described whether intended for occupation by owns r or tenant 
is vacant or unoccupied beyond the, period of ten. ( 10) con-
secutive days; ( gr) while the interest in, title to or possession of 
the subject of insurance is changed excepting:—( 1) by the 
dent}r of the insured; (2) it change of nceupancy of huilding 
without material increase of hazard; anti ( R) transfer by one 
or nsore several eopatrtnerR or roiiwnerg to the others. 
Such suspension shall not extend the term of this policy nor 


create- any right for refrtsid of the whole or all portion of 
premium, nor Wed the respective rights of cancellation. 


Chattel mortgage. Unlem otherwise provided by.. agreement 
in writing endorsed hereon or added hereto this company shall 
not be liable for loss or daininge to any property insured here-
nnder while encumbered by as chattel mortgage, but the liability 
of the company upon other property hereby insured shall lint 
be. affected by such chattel nlortt"Pa--c. 


Fallen building clause. Unless otherwise provided by ngree-
inent endorsed hereon or added hereto. if a building or any 
Iiinterial part thereof fall, except nR the result of 'fire. all insur-
anee by this polio• on Ruch building, or its contents shall 
inlntediately ctw.w 
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h'entvra.l irlwn r itdanjrred by fir(. Should any of said prup- Removal 
whenen-


vrt• he necessarily removed becaltt;v of danger from fire. ain ,fanaerea 
there is no other insurance thereon, that part of this policy in by are. 
excess of the valtit; of the insured property remaining in the 
original location, or, if there is other insurance thVi-th)n, that 
]tart of this policy in excess of its proportion of the value- of 
the insured property. rentnining in the original location, slinll. 
for the ensuing five dttyft onlc•, cover said. removed property in 
its new location or locations. 


Cancellation. This policy shall be cancelled at any time at caneena-
the regn(-st of the insured, in which case the company shall, t1on. 


upon surrender of this policy, refund the excels of paid pre-
ntiunt above the customary short rates for the expired time. 
This policy may he cancelled at any time, without trader of 
unearned portion of preminm, by the company h. giving* five 
(5) days' written uotice of canvellatiou to the insnred and to 
any mortgagee or other party to whom, with the: written con-
sent of the company, this policy is made payable, in whieb ease 
the company shall, upon surrender o£ the policy or relin-
quishment of , liability thereunder, refund the excess of paid 
premium above the pro rata premium for the expired time. 


Ditty of insnred itt case of loss. When a logs errors the Duty of 1tc-
insured must give to Ws company written notice thereof with- CM otn 
out unnecessary delay; and shall protect the property From Iuee. 


further damage; fort iwith separate the damaged and unflant-
aged personfd property and lntt it in the, best possible order; 
and without unnecessary delay make a complete inventory 
stating as far as passible the quantity and cost of each article, 
and the amount claimed thereon. 
Within sixty days after the commencement of the fire the Proof of 


insured shall render to the eompany tit ltq main office in Cali- loss. 
fornin named herein preliminary proof of lass consisting of a 
%vritten statement signtxl and sworn to by hint setting forth 
(a) his knowledge and Imhof ag to the origin of the fire; ( b) the; 
interumt of the insnred and of all others in the property; ( c) tile-. 
(-ash valne of the different articles or properties and the amount 
of lass thereon ; (d) all incumbrances thereon; ( e) all other 
insurance. whether valid or not, coverings any of said articles 
or properties; (f) a eopv of.the descriptions and schedules in 
all other. policies unless similar to this policy, field in that 
event, a statement as to the amonntf4 for which the different 
articles or properties the insured in each of the other policies; 
(g) any changes of title, use, ocenpation, location or possf-tsion 
of said property since the isstlnnL:N of this polies• ; ( b) by whom 
and for what purpose any building herein described. and the 
several parts thereof, were ocenpied at the time of the firo. 


if tho company claims that the preliminary proof of lofts is Defective 


defective find within five days after the' receipt thereof ( iiith- proof. 
out admitting, the amount of loss or any part thereof) notifies 
in writing the insnred, or the party making stick proof of loss, 
of the alleged defeets (specifically stating them) and requesis 
that they he remedied by verified amendments the insure-d or 
such party within ten days after the receipt of such notifiett-
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tion and request must comply therewith or, if unable so to do, 
present to the company an affidavit to that effect. 
The insured shall also furnish, if required, as far as it is 


practicable to obtain the same, verified plans and specifica-
tions of any buildings, fixtures or machinery destroyed or dam-
aged; and the insured shall exhibit to any person designated in 
writing by this company all that remains of any property 
herein described and shall submit to examination under oath, 
as often as required, by any such person, and subscribe to the 
testimony so given and shall produce to such person for exami-
nation all books of account, bills, invoices and other vouchers, 
and permit extracts and copies thereof to be made, and in case 
the originals are lost certified copies, if obtainable, shall be pro-
duced. 
Ascertainment of amount of loss. This company shall be 


deemed to have assented to the amount of the loss claimed by 
the insured in his preliminary proof of loss, unless within 
twenty days after the receipt thereof, or, if verified amend-
ments have been requested, within twenty days after their 
receipt, or within twenty days after the receipt of an affidavit 
that the insured is unable to furnish such amendments, the 
company shall notify the insured in writing of its partial or 
total disagreement with the amount of loss claimed by him and 
shall also notify him in writing of the amount of loss, if any, 
the company admits on each of the different articles or proper-
ties set forth in the preliminary proof or amendments thereto. 


If the insured and this company fail to agree. in whole or in 
part, as to the amount of loss within ten days after such notifi-
cation, this company shall forthwith demand in writing an 
appraisement of the loss or part of loss as to which there is 
a disagreement and shall name a competent and disinterested 
appraiser, and the insured within five days after receipt of 
such demand and name, shall appoint a competent and disin-
terested appraiser and notify the company thereof in writing, 
and the two so chosen shall before commencing the appraise-
ment, select a competent and disinterested umpire. 
The appraisers together shall estimate and appraise the' loss 


or part of loss as to which there is a disagreement, stating 
separately the sound value and damage, and if they fail to 
agree they shall submit their differences to the umpire, and the 
award in writing duly verified of any two shall determine the 
amount or amounts of such loss. 
The parties to the appraisement shall pay the appraisers 


respectively appointed by them and shall bear equally the 
expense of the appraisement and the charges of the umpire. 


If for any reason not attributable to the insured. or to the 
appraiser appointed by him, an appraisement is not had and 
completed within ninety days after said preliminary proof of 
loss is received by this company, the insured is not to be preju-
diced by the failure to make an appraisement..and may prove 
the amount of his loss in an action bronght without such 
appraisement. 
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Options of company in case of loss. ,This company may, at company., npf 
its option, take all or any part of the property for which insur-
ance hereunder is claimed at its ascertained or appraised value, 
and may also, at its option, in satisfaction of its liabilities here-
under, repair, rebuild or replace any building or structure or 
machine or machinery used therein, with other of like kind and 
quality, within a reasonable time, upon giving notice within 
twenty days of its intention so to do after the receipt by it of 
the preliminary proof of loss, or, if verified amendments have 
been requested, within twenty days after their receipt, or, 
within twenty days after the receipt of an affidavit that the 
insured is unable to furnish such amendments. 


There can be no abandonment to this company- of any 
property. 
Apportionment of loss. This company shall not be liable Apportion-
under thethis policy for a greater proportion of any loss on  logo t of 
described property, or for loss by, and expenses of, removal 
from the premises endangered by fire, than the amount hereby 
insured bears to the entire insurance covering such property 
whether valid or not, or by solvent or insolvent insurers. 


Loss when payable. A loss hereunder shall be payable in when pay-
thirty days after the amount thereof has been ascertained able. 
either by agreement or by appraisement; but if such ascertain-
ment is not had or made within sixty days after the receipt 
by the company of the preliminary proof of loss, then the loss 
shall be payable in ninety days after such receipt. 


tio►f.waiver by appraisal or examination. This company shall No 
er 


not be held to have waived any provision or condition of this elauce. 
policy or any forfeiture thereof, by assenting to the amount 
of the loss or damage or by any requirement, act, or proceeding 
on its part relating to the appraisal or to any examination 
herein provided for. 


Subrogation. If this company shall claim that the fire was 9obroga-
caused by the act or neglect of any person or corporation, this f̀ell' 


company shall, on payment of the loss be subrogated to the 
extent of such payment to all right of recovery by the insured 
for the loss resulting therefrom, and such right shall be 
Itssigned to this company by the insured on receiving such 
payment. 
Time for commencement of action. No snit or action on this Time for 


policy for the recovery of any claim shall be sustained, until me oe-
after full compliance by the insured with all of the foregoing men' of 


0 o aeunn-
requirements, nor unless begun within fifteen months next after 
the commencement of the fire. 


Definitions. Wherever in this policy the word " insured" De,tnf-
occurs, it shall be held to include the legal representatives of tfen°-
the insured in case of his death, and wherever the word " loss" 
occurs, it shall be deemed the equivalent of " loss or damage," 
and wherever the words " the time of loss or damage" are used 
they shall be deemed the equivalent of " the time of the com-
mencement of the fire." 





		Return to brief (Ctrl+W)

		Stats. 1909, ch. 267, § 1
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622.5. Traps not over twenty-four inebes in greatest 
length nor more than twelve inches in greatest depth or width. 
or seines of not over 4-inch mesh stretched measure and not 
more than 4 x 30 feet in size, may be used for the taking of 
fishes of the carp and minnow fancily ( family Cyprniidae), 
suckers ( family Catostomidae), scull,ins ( family Cottidae). or 
mosquito fish ( genus Gambusia) Suell traps may be used only 
in lakes and impounded waters Su-_h seines may be used only in 
lakes, impounded waters and conduits Fishes taken as provided 
in this section may be suld and used only as bait in accordance 
with the provisions of Section 642. Fishes other than those named 
in this section that may be taken in such traps or seines must be 
released and returned unharmed to the water wherein taken. 


CHAPTER, 555 


An act to aniend Section 3019 of the Penal Code, relating to 
niimmitm imprisonment. 


In effect t Approved b. Gnvernor June 6, 1949 Filet] with 
0ctober 1, Secretary of State June 6, 1949 1 
1949 


The people of the State of California do t'nact as folloirs: 
SreTIo.v 1. Section 3049 of the Penal Code is amended 


to read 
rnnimirm 3049. In all other cases not heretofore provided for, no 
term prisoner may be paroled until lie has served the nlininmnm term 


of imprisonment provided by law for the offense of which lie 
was convicted, except that in cases where the prisoner was serv-
ing a sentence on December 31. 1947, and in which the minimum 
term of imprisonment is more than one year, lie may be paroled 
at any time after the expiration of one-half of the minimum. 
term, with benefit of credits, but in no case shall he be paroled 
until he has seared one calendar year; provided, that any pris-
oner, received on or after Janilary 1. 1944, at any state prison 
or institution under the jurisdiction of the Director of Correc-
tions, whose minimum term of imprisonment is more than one 
year, may be paroled at any time after the expiration of one-
third of the minimum term. In all other cases lie may be paroled 
at any time after he has served the minimum term prescribed 
by law. 


In erect 
October 1, 
1949 


Repeals 


CHAPTER 556 


An act to repeal Sections 2071 and 2072 of, to add Section, 
2071 and 2072 to, and to amend Sections °073 and 2074 of. 
the Insurance Corte, relating to insurance and the standard 
forin, fire insurance policy. 


[Appro%ed by Governor June 6, 1949 Filed with 
Secretary of State June b, 1949 1 


The people of the State of California do enact as follows: 
SECTION 1. Sections 2071 and 2072 of the Insurance Code 


are repealed. 
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Src. 2. Section 2071 is added to said code, to read: 
2071. The following is adopted as the standard form 


fire insurance policy for this State: 


California Standard Fortn Fire Insurance Policy 


of standard 
form of fire 
m,uranee 
policy 


INTO. 


[Space for insertion of name of company or companies issu-
ing the policy and other matter permitted to be stated at the 
head of the policy.] 


[Space for listing amounts of insurance, rates and prem •ums 
for the basic coverages insured under the standard form of 
policy and for additional coverages or perils insured under 
endorsements attached.] 


In consideration of the provisions and stipulations herein 
or added hereto and of dollars premium 
this company, for the term of rronl 
the clay of   1J___ at noon, standard 
to the clay of  19___ I time, at loe,rtion 
of property involved, to an amount not exceeding _ 
 dollars, does insure  and le-al representatives, 
to the extent of the aetual cash vahie of the property a, the 
time of loss, but not exceeding the amount which it would cost 
to repair or replace the property with material of like hind and 
gtiality within a reasonable time after such loss, without allow• 
ance for any increased cost of repair or reconstruction by reason 
of any ordinance or law rel-ulatntg construction or repair and 
without compensation for loss resulting from interruption of 
business or manufacture, nor in any event for more than the 
interest of the insured, against all LOSS BY FIRE, LIMIT-
1\ING AND BY REMOVAI. FROM PREMISES ENDAN-
GERED BY THE PERILS INSURED AGAINST IN THIS 
POLICY, EXCEPT AS HEREINAFTER PROVIDED, to 
the property described hereinafter while located or contiLined 
as described in this policy, or pro rata for five days at each 
proper place to which any of the property shall necessarily be 
removed for preservation from tl{e perils insured against ill this 
policy, but not elsewhere. 


Assignment of this policy shall not be valid except with the 
written consent of this company. 


This policy is made and accepted subject to the foregoing 
provisions and stipulations and those hereinafter stated, which 
are hereby made a part of this policy, together with such 3ther 
provisions, stipulations and agreements as may be added lt,!reto, 
as provided in this policy. 


IN WITNESS WHEREOF, this company has exennted 
and attested these presents; but this policy shall not be valid 
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unless countersigned by the duly authorized agent of this coln-
pany at 


Secretary. President. 
Countersigned this day of   19  
 Agent 


Concealment, fraud 


This entire policy shall be void if, whether before or after 
a loss, the insured has wilfully concealed or misrepresented 
any material fact or circumstance concerning this insurance 
or the subject thereof, or the interest of the insured therein, 
or in case of any fraud or false swearing by the insured relating 
thereto. 


Uninsurable and excepted property 


This polies shall not cover accounts, bills, currency, deeds, 
evidences of debt, money or securities; nor, unless specifically 
named hereon in writing, bullion or manuscripts. 


Perils not included 


This company shall not be liable for loss by fire or other 
perils insured against in this policy caused, directly or indi-
rectly, by: (a) enemy attack by armed forces, including action 
taken by military, naval or air forces in resisting an actual 
or an immediately impending enemy attack; ( b) invasion; 
(c) insurrection; ( d) rebellion; ( e) revolution; ( f) civil war; 
(g) usurped power; (h) order of any civil authority except 
acts of destruction at the time of and for the purpose of pre-
venting the spread of fire, provided that such fire did not orig-
inate from any of the peril, excluded by this policy; ( i) neglect 
of the insured to use all reasonable nneans to save and preserve 
the property at and after a loss. or when the property is 
endangered by fire in neighboring premises; (j) nor shall this 
company be liable for loss by theft. 


Other insurance 


Other insurance may be prohibited or the amount of insur-
ance may be limited by endorsement attached hereto. 


Conditions suspending or restricting insurance Unless other-
wise provided in writing added hereto this company 


shall not be liable for loss occurring 
(a) While the hazard is increased by any means within the 


control or knowledge of the insured; or 
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(b) While a described building, whether intended for occu-
pancy by owner or tenant, is vacant or unoccupied beyond a 
period of sixty consecutive days; or 


(c) As a result of explosion or riot, unless fire ensue, and 
in that event for loss by fire only. 


Any other perils to be insured against or subject of insur-
ance to be covered in this policy shall be by endorsement in 
writing hereon or added hereto. 


Added provisions 


The extent of the application of insurance under this policy 
and of the contribution to be made by this company in case 
of loss, and any other provision or agreement not inconsi3tent 
with the provisions of this policy, may be provided for in 
writing added hereto, but no provision may be waived e::cept 
such as by the terms of this policy or by statute is subject to 
change. 


NV, aiver provisions 


No permission affecting this insurance shall exist, or waiver 
of any provision be valid, unless granted herein or expressed 
in writing added hereto. No provision, stipulation or forfeiture 
shall be held to be waived by any requirement or proceeding 
on the part of this company relating to appraisal or tc any 
examination provided for herein. 


Cancellation of policy 


This policy shall be canceled at any time at the request of 
the insured, in which case this company shall, upon dejuand 
and surrender of this pi)licy, refund the excess of paid premium 
above the customary short rates for the expired time. This 
policy may be canceled at any time by this company by giv-
ing to the insured a five days' written notice of cancellation 
with or without tender of the excess of paid premium above 
the pro rata premium for the expired time, which excess, f not 
tendered, shall be refunded on demand Notice of cancellation 
shall state that said excess premium ( if not tendered) will be 
refunded on demand. 


Mortgagee interests and obligations 


If loss hereunder is made payable, in whole or in part., to a 
designated mortga;ee not named herein as the insured, such 
interest in this policy may be canceled by giving to such 
mortgagee a 1.0 days' written notice of cancellation. 
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If the insured fails to render proof of loss such mortgagee, 
upon notice, shall render proof of loss in the form herein speci-
fied within sixty ( 60) days thereafter and shall be subject to 
the provisions hereof relating to appraisal and time of pav-
ment and of bringing suit. If this company shall claim that 
no liability existed as to the ntortgagor or owner, it shall, to 
the extent of payment of loss to the mortgagee, be subrogated 
to all the mortgagee's rights of recovery, but without impair-
ing mortgagee's right to sue ; or it may pay off the mortgage 
debt and require an assignment thereof and of the mortgage. 
Other provisions relating to the interests and obligations of 
such mortgagee may be added hereto by agreement in writing. 


Pro rata liability 


This company shall not be liable for a greater proportion 
of any loss than the amount hereby insured shall bear to the 
whole insurance covering the property against the peril 
involved, whether collectible or not. 


Requirements in case loss occurs 


The insured shall give written notice to this company of 
any loss without unnecessary delay, protect the property from 
further damage, forthwith separate the damaged and undam-
aged personal property, put it in the best possible order, furnish 
a complete inventory of the destroyed, damaged and undam-
aged property, showing in detail quantities, costs, actual cash 
value and amount of loss claimed; and within sixty days after 
the loss, unless such time is extended in writing by this com-
pany, the insured shall render to this company a proof of loss, 
signed and sworn to by the insured, stating the knowledge 
and belief of the insured as to the following; the time and 
origin of the loss, the interest of the insured and of all others 
in the property, the actual cash value of each item thereof and 
the amount of loss thereto, all encumbrances thereon, all other 
contracts of insurance, whether valid or not, covering any of said 
property, any changes in the title, use, occupation, location, pos. 
session or exposures of said property since the issiling of this 
policy, by whom and for -svhat purpose any building herein 
described and the several parts thereof were occupied at the 
time of loss and whether or not it then stood on leased ground, 
and shall furnish a copy of all the descriptions and schedules 
in all policies and, if required and obtainable, verified plans an'l 
specifications of any building, fixtures or machinery destroyed 
or damaged. The insured, as often as may be reasonably required, 
shall exhibit to any person designated by this company all that 
remains of any property herein described, and submit to 
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examinations under oath by any person named by this com-
pany, and subscribe the same; and, as often as may be rea≥on-
ably required, shall produce for examination all book of 
account, bills, invoices and other vouchers, or certified copies 
thereof if originals be lost, at such reasonable time and place 
as may be designated by this company or its representative, 
and shall permit extracts and copies thereof to be made. 


Appraisal 


In case the insured and this company shall fail to agree as 
to the actual cash value or the amount of loss, then, on the 
Nvritten demand of either, each shalt select a competent and 
disinterested appraiser and notify the other of the appraiser 
selected -within twenty days of such demand. The appraisers 
shall first select a competent and disinterested umpire; and 
failing for 15 days to agree upon such umpire, then, on 
request of the insured or this company, such umpire shall be 
selected by a judge of a court of record in the state in w iieli 
the property covered is located. The appraisers shall then 
appraise the loss, stating separately actual cash value and loss 
to each item; and, failing to agree, shall submit their diTer-
ences, only, to the umpire. An award in writing, so itemized, 
of any two when filed with this company shall determine the 
amount of actual cash value and loss. Each appraiser shall 
be paid by the party selecting him and the expenses of appr<<isal 
and umpire sliall be paid by the parties equally. 


Company's options 


It shall be optional with this company to take all, or any 
part, of the property at the agreed or appraised value, and 
also to repair, rebuild or replace the property destroyed or 
damaged with other of like land and quality within a reason-
able time, on giving notice of its intention so to do within 
thirty days after the receipt of the proof of loss herein required. 


Abandonment 


There can be no abandonment to this company of any prop-
erty. 


When loss payable 


The aniount of loss for -which this company may be linble 
shall be payable GO days after proof of loss, as herein provided, 
is reeeived by this companv and ascertainment of the lo,;s is 
made either by agreement between the insured and this company 
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When policy 
not required 


Printing 
standard 


Blanks 


Schedule of 
rates, etc 


Operative 
date 


expressed in writing or by the filing with this company of an 
award as herein provided. 


Suit 


No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity unless 
all the requirements of this police shall have been complied 
with, and unless commenced within twelve months next after 
inception of the loss. 


Subrogation 


This company may require from the insured an assignment 
of all right of recovery against any party for loss to the extent 
that payment therefor is made by this company. 


SEC. 3. Section 2072 is added to said code, to read: 
2072. The policy- is not required to be used for reinsurance 


between insurers. 
SEC. 4. Section 2073 of said code is amended to read: 
2073. The policy shall be plainly printed. The type shall 


not be smaller than small pica and subheads shall be in type 
larger than pica. The lines of the police following the counter-
signature clause shall be numbered consecutively. 


Six. 5. Section 2074 of said code is amended to read: 
2074. Either the blanks in the standard form or those in 


an endorsement attached thereto shall be appropriately filled. 
The first page of the policy or an endorsement attached thereto 
may be arranged to show in schedule form the amounts of insur-
ance, rates and premiums for the basic coverages insured under 
the standard form of policy and additional coverages or perils 
insured under endorsements attached, and such other data as 
may be conveniently included for duplication on daily reports 
for office records. 


If such a schedule clearly shows the amount at risk, the 
rate, and the premium in respect of fire insu: ante, the words, 
"the above specified" may be inserted in the blanks preceding 
the word " dollars" in the two places in which " dollars" 
appears in that portion of the standard form which precedes the 
countersignature clause, or in identical blanks in an endorse-
ment attached to the standard form and containing the para-
graph in the standard form in which the blanks appear. 


SEC. 6. Sections 1 to 4, inclusive, of this act shall become 
effective July 1, 1950, but any insurer may use the form of policy 
provided for by this act prior to said date, in lieu of the form 
provided for by the Insurance Code prior to the effective date of 
said sections of this act. 





		Return to brief (Ctrl+W)

		Stats. 1949, ch. 556, § 2






Stoll v. Superior Court, 9 Cal.App.4th 1362 (1992)
12 Cal.Rptr.2d 354


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


9 Cal.App.4th 1362, 12 Cal.Rptr.2d 354


GERHARD STOLL, Petitioner,
v.


THE SUPERIOR COURT OF THE CITY AND COUNTY OF SAN
FRANCISCO, Respondent; S-K-I, LTD., Real Party in Interest.


No. A055344.
Court of Appeal, First District, Division 5, California.


Sep 28, 1992.


SUMMARY


An attorney with experience in the snow skiing industry was retained by a corporation to help the
corporation locate and acquire a ski area. However, the attorney failed to disclose to the client that
he had already entered into a finder's fee agreement with the owner of a ski resort for the sale of
the resort. The attorney immediately began to encourage his client to acquire the ski resort, and
the corporation subsequently acquired it. When the attorney demanded his finder's fee from the
former owner, the former owner notified the corporation of their attorney's demand. Approximately
three years later, the attorney obtained his finder's fee as a result of litigation against the former
owner. The corporation then filed an action alleging that the attorney had breached his fiduciary
duties. The attorney demurred to the complaint, contending that the action was barred by the statute
of limitations. The trial court overruled the demurrer, concluding that a complaint for breach of
fiduciary duty was governed by the “catch- all” limitations period of four years ( Code Civ. Proc., §
343). (Superior Court of the City and County of San Francisco, No. 933857, Lucy Kelly McCabe,
Judge.)


The attorney petitioned for extraordinary review, and the Court of Appeal ordered issuance of a
peremptory writ of mandate directing the superior court to vacate the order overruling the demurrer
and to enter an order sustaining the demurrer without leave to amend. The court held that Code Civ.
Proc., § 340.6, establishes a one-year statute of limitations for any legal malpractice falling short
of actual fraud. Although the attorney failed to disclose the adverse interest prior to the inception
of the attorney-client relationship, the court held that the attorney's duty to disclose continued
throughout the relationship. Accordingly, the action was time barred, since the corporation had
knowledge of facts constituting the cause of action more than one year before filing the action,
and the attorney's demurrer should *1363  have been sustained without leave to amend. (Opinion
by King, J., with Haning, Acting P. J., and Hanlon, J., *  concurring.)
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* Judge of the San Francisco Superior Court sitting under assignment by the Chairperson of
the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Attorneys at Law § 23--Attorney-client Relationship--Liability of Attorneys--Limitations in
Malpractice Actions--Breach of Fiduciary Duty.
The trial court erred by failing to sustain an attorney's demurrer to a former client's complaint
alleging breach of fiduciary duty, where the action was filed more than one year after the client
knew of facts constituting the cause of action. The Legislature intended Code Civ. Proc., § 340.6
(limitation on action against attorney other than claim of fraud), to establish a statute of limitations
for any legal malpractice falling short of actual fraud. Code Civ. Proc., § 340.6, applied, even
though the attorney failed to disclose his “adverse interest” prior to the inception of the attorney-
client relationship, since the attorney's duty to disclose continued throughout the period of the
relationship.


[See Cal.Jur.3d (Rev), Attorneys at Law, § 340; 3 Witkin, Cal. Procedure (3d ed. 1985) Actions,
§ 444.]


COUNSEL
Long & Levit, Ronald E. Mallen, Barry D. Brown and Barbara W. Engler for Petitioner.
No appearance for Respondent.
Berger & Norton, Jacqueline A. Axtell and Michael M. Berger for Real Party in Interest.


KING, J.


In this case, we hold that the statute of limitations within which a client must commence an action
against an attorney on a claim for legal malpractice or breach of a fiduciary duty is identical.
Unless tolled, a claim *1364  based on either theory falls within the statutory term “wrongful act
or omission” and must be commenced within one year after the client discovers, or with reasonable
diligence should have discovered, the facts constituting the act or omission, or four years from the
date of the act or omission, whichever occurs first.


Petitioner, an attorney, is defendant in an action for breach of fiduciary duty brought by real
party in interest, a former client. Petitioner demurred to the complaint on the ground that the
pleading actually sounded in legal malpractice, and was therefore time barred under the one-year
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malpractice statute of limitations. ( Code Civ. Proc., § 340.6.) 1  In the alternative, petitioner argued
that the complaint sounded in constructive fraud and was still time barred under the three-year
limitations period for that tort. (§ 338, subd. (b).) The trial court overruled the demurrer, concluding
that the complaint for breach of fiduciary duty was governed by the “catch-all” limitations period
of four years. (§ 343.) Petitioner sought review by extraordinary writ. We summarily denied the
petition, but the Supreme Court granted review and retransferred the matter with directions to issue
the alternative writ. Having complied and heard oral argument, we are persuaded that petitioner
is entitled to relief.


1 All statutory references are to the Code of Civil Procedure.


I Facts
Petitioner's demurrer admits the following material facts alleged in real party's complaint. (See
Serrano v. Priest (1971) 5 Cal.3d 584, 591 [96 Cal.Rptr. 601, 487 P.2d 1241, 41 A.L.R.3d 1187].)


Real party is a corporation headquartered in Vermont which owns and operates ski resorts. Since
1988 it has done business in California through its wholly owned subsidiary, Bear Mountain, Ltd.,
which operates Bear Mountain ski resort in Big Bear Lake. This suit arises from the story of real
party's acquisition of the Bear Mountain resort.


Sometime prior to January 1, 1986, real party decided to expand its east coast ski operations into
other venues, particularly a large western state. In 1985 and through February 1986, petitioner was
executive vice-president and general counsel of Lift Engineering and Manufacturing Company
(Lift) of Carson City, Nevada, a manufacturer of ski lifts. During his employment with Lift,
petitioner contacted Preston Smith, real party's president, to discuss the legal issues relevant to
real party's potential acquisition of an *1365  interest in a northern California ski area. Petitioner
led Smith to believe he was an in-house attorney working for Lift.


On February 7, 1986, petitioner wrote Smith seeking employment with real party. On April 6,
Smith retained petitioner because of his legal experience in the ski industry and his knowledge of
unique legal issues related to water and land use regulation in the western United States, issues of
concern to an eastern company seeking to acquire a western ski operation. Petitioner was retained
to help real party locate suitable ski areas for acquisition in the West, to analyze the areas' financial
strengths and fair market values, to analyze legal issues such as land use regulation pertinent to
ski area acquisition, and to negotiate the acquisitions themselves.


Immediately after he was retained by real party, petitioner began to encourage his new client
to acquire Goldmine Ski Associates, Inc. (Associates), then the owner of “Goldmine,” the
predecessor to the Bear Mountain resort. Petitioner, however, failed to disclose to real party an
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adverse pecuniary interest, i.e., that he had already entered into a finder's fee agreement with
Associates under which petitioner could claim a fee if the Goldmine resort was sold.


Negotiations for real party's purchase of Goldmine continued through the fall of 1987. Petitioner
continued to conceal his claim to a finder's fee from the transaction. He was terminated by real party
in July 1987 for undisclosed reasons, after receiving a total of $100,000 in salary and expenses.


In September 1987, when the acquisition of Goldmine looked probable, petitioner telephoned the
president of Associates, Joseph Shuff, to inform him he was entitled to a finder's fee. Shuff relayed
the information to Smith but denied having a previous finder's fee agreement with petitioner.


On New Year's Eve, 1987, real party acquired the Goldmine resort by merging Associates with
an S-K-I subsidiary. Petitioner obtained his finder's fee through litigation against Associates and
Shuff, which came to judgment in January 1991.


Real party's present complaint was filed June 28, 1991. In addition to the facts just discussed,
the complaint alleges that petitioner, as attorney for real party, breached his fiduciary duty by: (1)
acquiring a pecuniary interest adverse to a client without written consent, in violation of California
Rules of Professional Conduct, rule 3-300; (2) having an undisclosed relationship with another
party interested in the subject matter of his client's representation, in violation of California Rules
of Professional Conduct, rule 3-310(A); *1366  (3) failing to disclose in writing the conflicting
interests of petitioner in Goldmine and his employment by real party, in violation of California
Rules of Professional Conduct, rule 3-310(B); and (4) charging an “unconscionable fee” (his
$100,000 salary) while at the same time expecting a lucrative finder's fee from the adverse party
to his client.


Petitioner demurred to the complaint, raising the statute of limitations issue. Petitioner argued that
real party knew of facts constituting the cause of action in September 1987, when real party learned
of the finder's fee agreement. Petitioner contended that the only applicable statutes of limitations
were the one year for legal malpractice or the three years for constructive fraud, either of which
time barred the lawsuit. Real party responded that “breach of fiduciary duty” was a separate cause
of action which was not specified in any statutory limitations period, thus falling under the four-
year catchall of section 343. The trial court agreed based on the holding of David Welch Co. v.
Erskine & Tulley (1988) 203 Cal.App.3d 884 [250 Cal.Rptr. 339] and, since the complaint is not
time barred under a four-year limitations period, overruled the demurrer. This petition followed.


II Discussion
(1) Petitioner contends that the Legislature has decreed a one-year statute of limitations for all legal
malpractice save actual fraud. He further contends that although styled as a breach of fiduciary
duty, the misconduct alleged in this case is nothing more than professional malpractice subject to
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the one-year statute. Thus, argues petitioner, the trial court's reliance on section 343 is contrary to
legislative intent and in effect extends the malpractice statute of limitations an extra three years.
We agree.


In 1977, the Legislature enacted section 340.6, which provides in pertinent part that: “An action
against an attorney for a wrongful act or omission, other than for actual fraud, arising in the
performance of professional services shall be commenced within one year after the plaintiff
discovers, or through the use of reasonable diligence should have discovered, the facts constituting
the wrongful act or omission. ...” The legislative history of the statute indicates that the Legislature
intended to establish a statute of limitations for any legal malpractice falling short of actual fraud.


In Southland Mechanical Constructors Corp. v. Nixen (1981) 119 Cal.App.3d 417 [173 Cal.Rptr.
917], disapproved on other, unrelated grounds, Laird v. Blacker (1992) 2 Cal.4th 606, 617 [ *1367
7 Cal.Rptr.2d 550, 828 P.2d 691], the court was faced with the issue whether the statute's reference
to “wrongful act or omission” was restricted to malpractice claims grounded in tort. The plaintiffs
in that case contended that only legal malpractice claims grounded in tort were governed by
the one-year limitations period, and those grounded in contract enjoyed the four-year period for
contract actions generally. (§ 337, subd. 1.)


Noting that the Legislature had not expressly declared its intent to establish a comprehensive
one-year limitations period, and that there was some ambiguity to the phrase “wrongful act or
omission,” the Southland court turned to section 340.6's legislative history. (119 Cal.App.3d at
pp. 426-427.) “From the time the statute was introduced in the Assembly to its ultimate signing
by the Governor, every legislative analysis on section 340.6 ... began with a review of existing
statutes of limitation applicable to legal malpractice actions, including section 337, subdivision
(1) for actions based on a written contract.” (Id. at p. 427, fn. omitted.) Before section 340.6 was
enacted, the statute of limitations for legal malpractice varied upon the plaintiff's choice of theory
of liability: tort or breach of oral contract invoked a two-year statute, while breach of a written
contract invoked a period of four years. (119 Cal.App.3d at p. 427, fn. 4.) Each legislative analysis
“concluded with a discussion concerning the manner in which enactment of section 340.6 would
change existing law” by requiring commencement of legal malpractice actions with one year. (Id.
at p. 427.)


Southland found it of “some significance” that the Bill Digest of the Assembly Committee on the
Judiciary indicated that the committee members had reviewed and considered a leading article
on statutes of limitations for legal malpractice: Mallen, Panacea or Pandora's Box? A Statute of
Limitations for Lawyers (1977) 52 State Bar Journal 22. The article opined that California attorneys
were subject to “literally indeterminate liability” due to the adoption of the “discovery rule” by
which malpractice limitations period are triggered by the client's discovery of the wrongdoing, not
its date of occurrence. (52 State Bar J. supra, at p. 24; see Neel v. Magana, Olney, Levy, Cathcart
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& Gelfand (1971) 6 Cal.3d 176 [98 Cal.Rptr. 837, 491 P.2d 421].) The article argued there was
a need for “a specially tailored statute of limitations for legal malpractice” as a solution to the
crisis of the “enormous increase of insurance premiums ... accompanied by a dramatic decline in
the number of companies willing to insure attorneys.” (52 State Bar J., supra, at p. 22.) Mallen
drew a parallel to the crisis in medical malpractice insurance, to which the Legislature responded
in 1975 with urgency legislation to provide for a specially tailored limitations period for medical
malpractice. (Id. at p. 22, fn. 3; § 340.5.)


The article proposed a legal malpractice statute very similar to section 340.6 in its present form.
The proposed statute provided that “An action *1368  against an attorney for a wrongful act or
omission, other than for actual fraud or breach of a written contract, arising in the performance of
professional services shall be commenced within two years” of discovery. (52 State Bar J., supra,
at p. 24.)


Significantly, the article concluded with a discussion of the precise definition of legal malpractice,
which Mallen recommended “is best stated in terms of the actual wrong: a wrongful act or
omission occurring in the rendition of professional services.” (52 State Bar J., supra, at p. 77.)
In his view, the proposed statute thus excluded wrongs committed when the defendant was not
acting as an attorney, a breach of a written promise, or “actual fraud, as distinguished from
constructive fraud.” (Ibid.) In a footnote Mallen explained that the statute should specify actual
fraud because “constructive fraud may arise from a fiduciary breach regardless of the attorney's
intent or motive.” (Id. at p. 77, fn. 43.)


As noted in Southland, section 340.6 “as eventually enacted retains much of the wording [of]
Mallen's proposed statute.” (Southland Mechanical Constructors Corp. v. Nixen, supra, 119
Cal.App.3d at p. 428.) The Legislature did alter Mallen's language by changing “a wrongful act
or omission, other than for actual fraud or breach of a written contract” to delete the reference to
contract breach. The Southland court concluded that the Legislature intended to apply the one-
year limitations period to both tortious and contractual instances of legal malpractice, especially
in light of the legislative records showing the purpose of the new statute was to reduce the costs of
malpractice insurance. “[I]f section 340.6 is interpreted to apply only to tort actions, this purpose
would be frustrated, and no change in the law would occur.” (Id. at p. 429.)


Southland's reasoning applies to the present case. The Legislature intended to enact a
comprehensive, more restrictive statute of limitations for practicing attorneys facing malpractice
claims. The limitation of one year was designed to counteract the potential of lengthy periods of
potential liability wrought by the adoption of the discovery rule, and thereby reduce the costs of
malpractice insurance. The only limitation of the one-year period was for actual fraud.
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In this case, however, the trial court essentially engrafted a second limitation on the one-year period
for malpractice which happens to involve a breach of fiduciary duty. Because such a breach is
ungoverned by a specific statutory limitations period, the trial court concluded that the four-year
“catch-all” limitations period applied. In our view, this disregards the intent of the Legislature
and, because much attorney malpractice may be considered a fiduciary breach, reinstates a lengthy
limitations period and thus increases the very insurance costs the Legislature sought to decrease.
*1369


We recognize that the David Welch decision, on which the trial court relied, did distinguish between
legal malpractice which does and does not involve a fiduciary's breach: “where a cause of action
is based on a defendant's breach of its fiduciary duties, the four-year catchall statute set forth in
Code of Civil Procedure section 343 applies.” (David Welch Co. v. Erskine & Tulley, supra, 203
Cal.App.3d at p. 893.)


However, we respectfully disagree with this conclusion. David Welch did not discuss Southland
or the legislative history cited therein. It stated its conclusion without extensive analysis of the
purpose behind the enactment of section 340.6. It cited no authority involving a breach of fiduciary
duty in the context of legal malpractice. 2


2 Likewise, federal decisions which interpret California law and declare that the four-year
catchall period applies to breaches of fiduciary duty do not involve actions based on legal
practice. (See Davis & Cox v. Summa Corp. (9th Cir. 1985) 751 F.2d 1507, 1520; Robuck v.
Dean Witter & Co., Inc. (9th Cir. 1980) 649 F.2d 641, 644-645; Federal Deposit Ins. Corp.
v. McSweeney (S.D.Cal. 1991) 772 F.Supp. 1154, 1155-1157.)


We therefore conclude that the action below is time barred under section 340.6, and that the
demurrer should have been sustained without leave to amend. 3


3 We reject real party's contention that section 340.6 is inapplicable because the failure to
disclose the adverse interest supposedly occurred prior to the attorney-client relationship,
and therefore did not “arise” therefrom. The duty to disclose continued throughout the period
of the attorney-client relationship.
We also reject real party's contention that the one-year period of limitations, should it apply,
was tolled. Tolling was neither properly pled in the complaint nor raised in opposition to the
demurrer in the trial court.


III Conclusion
Petitioner is entitled to relief by extraordinary writ. Accordingly, let a peremptory writ of mandate
issue commanding respondent superior court to vacate its order overruling petitioner's demurrer
and to enter a new and different order sustaining the demurrer without leave to amend.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS343&originatingDoc=I96e18ceefabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=203CAAPP3D893&originatingDoc=I96e18ceefabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_893&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_893 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=203CAAPP3D893&originatingDoc=I96e18ceefabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_893&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_893 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.6&originatingDoc=I96e18ceefabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985103982&pubNum=0000350&originatingDoc=I96e18ceefabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_1520&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1520 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980132519&pubNum=0000350&originatingDoc=I96e18ceefabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_644&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_644 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980132519&pubNum=0000350&originatingDoc=I96e18ceefabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_644&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_644 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991153351&pubNum=0000345&originatingDoc=I96e18ceefabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1155&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1155 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991153351&pubNum=0000345&originatingDoc=I96e18ceefabc11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1155&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1155 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.6&originatingDoc=I96e18ceefabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340.6&originatingDoc=I96e18ceefabc11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Stoll v. Superior Court, 9 Cal.App.4th 1362 (1992)
12 Cal.Rptr.2d 354


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 8


Haning, Acting P. J., and Hanlon, J., *  concurred.
* Judge of the San Francisco Superior Court sitting under assignment by the Chairperson of


the Judicial Council.


Petitions for a rehearing were denied October 27, 1992, and the opinion was modified to read as
printed above. Petitioner's application for review by the Supreme Court was denied December 31,
1992. Panelli, J., was of the opinion that the application should be granted. *1370


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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964 F.Supp. 1407
United States District Court,


C.D. California.


Gary SULLIVAN and Donna Robey–Sullivan, Plaintiffs,
v.


ALLSTATE INSURANCE COMPANY, a corporation,
and Does 1 through 100, inclusive, Defendants.


No. CV–96–5085 KMW CTx.
|


April 18, 1997.


Synopsis
Insureds brought action against homeowners' insurer to recover for earthquake loss more than
one year before filing suit. Insurer moved for summary judgment based on one-year limitations
provision of policy. The District Court, Wardlaw, J., held that limitations provision barred suit.


Motion granted.


Procedural Posture(s): Motion for Summary Judgment.


West Headnotes (17)


[1] Insurance Accrual
Limitation of Actions Contracts;  Warranties
Under California law, insureds were aware of “appreciable damage” to their home at time
of earthquake, and, thus, one-year contractual limitations period in homeowners' insurance
policy began to run at that time, whether or not insureds believed that damage was covered
or exceeded deductible, even if loss was progressive, and even though insureds later
discovered further damage; insureds were home, saw chipping and cracking of plaster,
separation of hardwood floors, fallen tiles in bathroom, cuts in linoleum, broken glass slats
in bedroom, cracks in stairway, major cracks in bedroom, and large and pervasive cracks in
retaining wall, exterior stucco, and pool patio, and they knew that some personal property
had been destroyed. West's Ann.Cal.Ins.Code § 2071.


7 Cases that cite this headnote
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[2] Insurance Time Within Which Action Must Be Brought
Because suit limitations provisions in fire insurance policies are statutorily endorsed under
California law, they are not construed against insurer; rather, provisions are to be applied
fairly to effectuate intent of legislature, preclude assertion of stale claims, require insureds
to be diligent, and prevent fraud. West's Ann.Cal.Ins.Code § 2071.


1 Case that cites this headnote


[3] Insurance Accrual
Under California law, one-year limitations period for suit to recover on property insurance
policy begins to run when insured is aware of appreciable damage to property. West's
Ann.Cal.Ins.Code § 2071.


[4] Insurance Accrual
Under California law, objective standard applies to determining date of loss under
limitations provision of homeowners' insurance policy requiring suit or action to be
brought within one year after date of loss; thus, standard is when reasonable person would
be aware of damage deviating from what reasonable person would consider normal wear
and tear. West's Ann.Cal.Ins.Code § 2071.


1 Case that cites this headnote


[5] Insurance Accrual
Under California law, in context of loss caused by single catastrophic event such as
earthquake, “date of loss” within meaning of limitations provision of homeowners'
insurance policy requiring suit or action to be brought within one year after date of loss
can only be date of that event. West's Ann.Cal.Ins.Code § 2071.


2 Cases that cite this headnote


[6] Insurance Time Within Which Action Must Be Brought
Under California law, insureds' alleged compliance with notice clause for making claim
was irrelevant to failure to comply with limitations provision of homeowners' insurance
policy requiring suit or action to be brought within one year after date of loss; notice clause
and one-year limitations clause were distinct policy conditions.
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3 Cases that cite this headnote


[7] Insurance Accrual
Under California law, contractual suit limitations periods begin to run on date of
cognizable damage, even if insured subjectively believes that policy provides no coverage
for damage. West's Ann.Cal.Ins.Code § 2071.


2 Cases that cite this headnote


[8] Insurance Deductible Amounts and Co-Payments
Under California law, loss within deductible may be “covered loss”; whether loss is
covered loss is determined by application of coverage clause and exclusions, not whether
claim will result in payment of benefits.


[9] Insurance Tolling
Under California law, damage to home from earthquake was single catastrophic loss, rather
than “progressive loss,” and, thus, no delayed discovery rule applied to commencement of
one-year limitations period for bringing suit against homeowners' insurer; insureds were
present in home on morning of earthquake and immediately recognized damage. West's
Ann.Cal.Ins.Code § 2071.


7 Cases that cite this headnote


[10] Insurance Accrual
Under California law, “appreciable damage” commencing limitations period of insurance
policy exists when insured first discovers damage which deviates from what reasonable
person would consider normal wear and tear. West's Ann.Cal.Ins.Code § 2071.


1 Case that cites this headnote


[11] Insurance Time Within Which Action Must Be Brought
Under California law, homeowners' insurer could enforce one-year limitations provision
for bringing suit without showing that it would have paid insurers' loss if they had
submitted timely claim.
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2 Cases that cite this headnote


[12] Insurance Time Within Which Action Must Be Brought
Under California law, insureds' contract and tort claims (breach of contract, bad faith,
and intentional and negligent infliction of emotional distress) against homeowners' insurer
were “on the policy” and, therefore, subject to one-year limitations provision of policy;
insureds alleged that damages were caused by insurer's denial of benefits and claim.


6 Cases that cite this headnote


[13] Insurance Duty to Settle or Pay
Under California law, homeowners' insurer did not breach covenant of good faith and
fair dealing by denying claim for earthquake loss based on one-year limitations period of
policy.


7 Cases that cite this headnote


[14] Insurance Absence of Coverage;  Coverage Disputes in General
Under California law, insurer is liable for breach of implied covenant of good faith and
fair dealing if it acted unreasonably in denying coverage.


4 Cases that cite this headnote


[15] Insurance Settlement Duties;  Bad Faith
Under California law, insurer is obligated to give interests of insured at least as much
consideration as it gives its own interests in settling claim.


[16] Insurance Settlement Duties;  Bad Faith
Under California law, to prevail on claim that insurer has breached implied covenant of
good faith and fair dealing, insured must show that (1) insurer withheld benefits due under
policy and (2) reason for withholding benefits was unreasonable or without proper cause.


6 Cases that cite this headnote


[17] Contracts Terms Implied as Part of Contract
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Under California law, covenant of good faith and fair dealing works to protect express
terms of contract, not to replace them.


Attorneys and Law Firms


*1409  Joseph Malham, John R. Yates, Jr., Pasadena, CA, for plaintiffs.


Ronald D. Kent, Charles W. Hokanson, Sonnenschein Nath & Rosenthal, Los Angeles, CA, for
defendants.


Opinion


WARDLAW, District Judge.


The Court has considered the motion of Defendant Allstate Insurance Company (“Allstate”) for
Summary Judgment or, Alternatively, for Partial Summary Judgment on the Issue of Punitive
Damages. The Matter came on for hearing before the Honorable Kim McLane Wardlaw on
March 31, 1997. Plaintiffs were represented at the hearing by John P. Yates, Esq. Defendant
was represented by Ronald D. Kent, Esq. Based upon all briefs, exhibits, declarations, and other
evidence submitted by the parties, the oral argument of counsel, as well as all files and records
in this case, the Court is prepared to rule on this Motion and hereby Grants Defendant's Motion
for Summary Judgment.


BACKGROUND


Plaintiffs, Gary Sullivan and Donna Robey–Sullivan filed this action on March 25, 1996 in
California state court. Plaintiffs alleged that Allstate failed to pay them benefits owed to them for
earthquake damages under the insurance policy issued to them by Allstate. They alleged claims
for breach of contract, breach of the covenant of good faith and fair dealing, intentional infliction
of emotional distress, and negligent infliction of emotional distress. They also sought a declaration
that they were owed policy benefits by Allstate. Allstate properly removed the action to this Court
on July 22, 1996.


This action concerns liability under a contract of insurance for earthquake related damages. In the
early morning of January 17, 1994, a severe (magnitude 6.7) earthquake hit the Southern California
area which had its epicenter a short distance from Plaintiffs' home. Plaintiffs were home during the
Earthquake and experienced the effects of the shaking. Declaration of Mary DiNapoli, ex. 1, p. 20,
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II. 6–10. Immediately thereafter, they recognized that their home and their personal property had
suffered significant damage. Among other things, they saw chipping and cracking of the plaster
and separation of their hardwood floors in their dining/living room (id., p. 13, I. 13–p. 14, I. 10);
fallen tiles in their bathroom (id., p. 16, I. 16—p.17, I. 25); cracks in the kitchen plaster and cuts in
the kitchen linoleum (id., p. 18); broken glass “slats” in their bedroom (id., p. 19, II. 2–9); cracks in
their stairway (id., p. 21); major cracks in their children's bedroom (id., p. 21, I. 9–21); and large and
pervasive cracks in their retaining wall, exterior stucco, and pool patio (id., pp. 23–24). Plaintiffs
were aware that each room in their house, as well as the exterior of the structure suffered earthquake
damage immediately after the Earthquake on January 17, 1994. Plaintiffs also noticed immediately
that the Earthquake destroyed some of their personal *1410  property, including crystal, dishes,
bottles of liquor and a television set. Id., p. 9, I. 19—p. 10, I. 15.


At the time of the Earthquake, Allstate insured Plaintiffs' home under an homeowners policy which
bore policy number 099 164 043 and was written on policy form AU 1774 (the “Policy”). Compl.
¶ 6; DiNapoli Decl., exs. 2, 3. The Policy provided earthquake coverage. Compl., ¶ 5. The Policy
also included a one-year limitations provisions limiting the insured's time to seek policy benefits.
Under the heading “Section I, Conditions,” the Policy states:


No suit or action may be brought against us unless there has been full compliance with all the
policy terms. Any suit or action must be brought within one year after the date of loss.


[DiNapoli Decl., ex. 3, p. 62 (emphasis added).]


Even though Plaintiffs recognized that they had earthquake insurance 1  and that they sustained
earthquake damage immediately after the Earthquake, they did not promptly submit a claim to
Allstate. Rather, Plaintiffs waited until February 21, 1995 before they submitted their claim.
DiNapoli Decl., ex. 1, pp. 27–28. Prior to that time, Plaintiffs apparently believed that the cost
to repair their damages did not exceed their deductible. Compl. ¶ 6; DiNapoli Decl., ex. 1, p. 10,
I. 20—p. 11, I. 25; p. 29,I. 19—p. 30, I. 15. They took no action to determine the full extent of
the damage or the cost of repairs. DiNapoli Decl., ex. 1, p. 30, I. 24—p. 31, I. 5; p. 26, I. 23—p.
28, I. 22. Instead, they decided to wait for Mrs. Sullivan to receive an inheritance, so they would
have the money to undertake the earthquake repairs. Id., p. 10, I. 20—p. 11, I. 1.; p. 26, I. 23—
p. 27, I. 3; p. 29, I. 19–25.


1 See DiNapoli Decl., ex. 1, p. 6, II. 15–20.


Over a year after the Earthquake, in February 1995, Plaintiffs' home began to leak. 2  Compl. ¶ 7;
DiNapoli Decl., p. 11, I. 19–21; p. 20,. 15—p. 22, I. 1. Although their earthquake damage had not
worsened over the year, when water began leaking into the structure in 1995 it caused the existing
cracks to enlarge and the existing plaster damage to be exacerbated. See, e.q., DiNapoli Decl., ex.
1, p. 25, I. 24'p. 26, I. 6; p. 20, I. 15—p. 22, I. 1. Plaintiffs called out a contractor to fix the leaks.
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Id., p. 26, II. 7–15. In addition to telling Plaintiffs they needed a new roof, the contractor estimated
that Plaintiffs had approximately $50,000 in earthquake damage to their home. Id., p. 26, II. 7–15,
p. 29, I. 19, to p. 30, I. 15. As a result, on February 21, 1995, Plaintiffs for the first time submitted
a claim for earthquake benefits to Allstate. Id., p. 27, I. 18—p. 28, I. 19.


2 While Plaintiffs' home leaked shortly after the Earthquake as well, apparently the leaking
was less substantial and Plaintiffs did not take any action in response to the initial leaking.
DiNapoli Decl., ex. 1, p. 19, II. 9–16; p. 20, I. 21–p. 22, I. 1.


After receiving the claim, Allstate inspected the property and took a recorded statement from
Mr. Sullivan Based upon its investigation, Allstate concluded that Plaintiffs' claim for earthquake
benefits was barred by the one-year suit limitations provision set forth in the Policy. On March 27,
1995, Allstate sent Plaintiffs a letter denying coverage for their earthquake loss. DiNapoli Decl.,
ex 4. Plaintiffs then waited almost another full year after receipt of that letter before filing suit
on March 25, 1996 (and failed to serve the complaint for another three months after that). Notice
of Removal, Ex. A. Thus, Plaintiffs waited more than two years after the date of their earthquake
loss before filing this suit.


ANALYSIS


A. This Case Is Appropriate For Summary Judgment
Under Federal Rule of Civil Procedure 56, summary judgment “shall be rendered forthwith if
the pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter of law.” Fed. R. Civ. Proc. 56(c); State Farm Fire & Cas.
Co. v. Byrd, 729 F.Supp. 1265, 1266 (N.D.Cal.1990). See also  *1411  Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 247–48, 106 S.Ct. 2505, 2509–10, 91 L.Ed.2d 202 (1986) (“the mere existence
of some alleged factual dispute between the parties will not defeat an otherwise properly supported
motion for summary judgment; the requirement is that there be no genuine issue of material fact ”).


This case is appropriate for disposition by summary judgment. There is no triable issue of material
fact. The one-year limitations provision in the Policy bars each count in Plaintiffs' complaint.


B. The One–Year Limitations Period Bars This Lawsuit
[1]  The material facts here are undisputed. Plaintiffs' home was damaged by the January 17,
1994 Earthquake and Plaintiffs were aware that they had suffered some damage on the day of
the Earthquake. Notwithstanding that knowledge, Plaintiffs failed to submit a claim to Allstate
or institute suit for policy benefits within one year after thereafter. Under these circumstances,
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Plaintiffs' lawsuit and each cause of action contained therein is barred by the one-year contractual
limitations period contained in the Policy: “[a]ny suit or action [against Allstate] must be brought
within one year after the date of loss.”


The one-year limitations provision at issue here paraphrases, and is specifically endorsed by,
California Insurance Code Section 2071. That statute sets forth the permissible terms of first
party fire insurance policies issued in California. See Cal. Ins.Code § 102 (defining earthquake
insurance as fire insurance). Section 2071 provides that all such policies shall contain a provision
substantially similar to the following:


No suit or action on this policy for the recovery of any claim shall be sustainable
in any court of law or equity unless all the requirements of this policy shall
have been complied with, and unless commenced within 12 months next after
inception of the loss.


One-year limitations provisions in insurance policies pursuant to Section 2071 have been
uniformly enforced by California courts. E.g., State Farm Fire & Cas. Co. v. Superior Court,
210 Cal.App.3d 604, 611, 258 Cal.Rptr. 413 (1989). As Supreme Court of California recently
emphasized, “[a] covenant shortening the period of limitations is a valid provision in an insurance
contract and cannot be ignored with impunity.” Prudential–LMI Com. Ins. v. Superior Ct., 51
Cal.3d 674, 683, 274 Cal.Rptr. 387, 798 P.2d 1230 (1990); see also San Jose Crane & Rigging,
Inc. v. Lexington Ins. Co., 227 Cal.App.3d 1314, 278 Cal.Rptr. 301 (1991). Indeed, the very
provision at issue here has been judicially enforced. Lally v. Allstate Ins. Co., 724 F.Supp. 760,
762 (S.D.Cal.1989), aff'd, 930 F.2d 28 (9th Cir.1991).


[2]  Because suit limitations provisions are statutorily endorsed, they are not construed against the
insurer. Prudential–LMI, 51 Cal.3d at 684, 274 Cal.Rptr. 387, 798 P.2d 1230. Rather, the provisions
are to be applied fairly to effectuate the intent of the Legislature embodied in Section 2071 to
preclude the assertion of stale claims, require insureds to be diligent and prevent fraud. Id. See also
Magnolia Square Homeowners Assn. v. Safeco Ins. Co., 221 Cal.App.3d 1049, 1060, 271 Cal.Rptr.
1 (1990). Thus, all that needs to be shown to establish the defense is the passage of time from the
date of loss. State Farm, 210 Cal.App.3d at 612, 258 Cal.Rptr. 413.


[3]  The one-year limitations period begins to run when the insured is aware of appreciable damage
to his or her property. As the California Supreme Court stated in Prudential–LMI:
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The insured's suit on the policy will be deemed timely if it is filed within one year
after “inception of loss,” defined as that point in time when appreciable damage
occurs and is or should be known to the insured, such that a reasonable insured
would be aware that his notification duty under the policy has been triggered.
[51 Cal.3d at 686–87, 274 Cal.Rptr. 387, 798 P.2d 1230.]


[4]  [5]  The standard for determining the date of loss is objective—when a reasonable person
would be aware of damage which “deviat[es] from what a reasonable person would consider
normal ‘wear and tear.’ ” *1412  Id., at 687, 274 Cal.Rptr. 387, 798 P.2d 1230. In the context of
a loss caused by a single catastrophic event such as an earthquake, the date of loss can only be
the date of that event. At that time, a reasonable person would be aware of the facts which might
give rise to a claim where any noticeable damage exists as the cause would be known not to be
“wear and tear”. Prieto v. State Farm Fire & Cas. Co., 225 Cal.App.3d 1188, 1196, 275 Cal.Rptr.
362 (1990) (limitations period began to run on date of fire because it was “a sufficiently disastrous
loss, at which Plaintiffs were personally present, [so as] to alert them immediately [of the loss]”);
Abari v. State Farm Fire & Cas. Co., 205 Cal.App.3d 530, 535, 252 Cal.Rptr. 565 (1988) (“it is
the occurrence of some cognizable event rather than knowledge of its legal significance that starts
the running of the statue of limitations”).


Here, we need not even reach the objective standard. Plaintiffs subjectively were aware they had
suffered appreciable damage the morning of January 17, 1994 which they believed resulted from
the Earthquake. Plaintiffs were home and felt the quake. Immediately after the shaking subsided,
they saw damage to their property. They knew that nearly every room in their house was damaged,
that the exterior of the house was damaged, and that some of their personal property had been
destroyed. As such, the limitations period began running on the date of the Earthquake, January 17,
1994—the date Plaintiffs suffered, and knew they suffered, losses resulting from the Earthquake.


Plaintiffs, however, did not submit a claim within one year after January 17, 1994. They waited
until February 21, 1995 to file their claim. Thus, their claim already was time-barred when it
was submitted. Nevertheless, Plaintiffs waited another year after being advised that Allstate was
denying their claim as untimely before filing this lawsuit. This lawsuit is barred by the contractual
limitations period set forth in Plaintiffs' Allstate Policy.


C. Plaintiffs Arguments In Opposition To Allstate's Motion Fail To Raise A Genuine Issue Of
Fact.
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Plaintiffs construct three arguments to avoid the running of the limitations period. They first
contend that they complied with the notice condition of their policy by reporting their loss as soon
as they realized it exceeded their deductible. They next assert that theirs was a “progressive loss”
such that they were entitled to an extra year to submit their claims pursuant to a “discovery rule.”
Finally, Plaintiffs argue that Allstate must demonstrate that it would have paid for their loss had
they complied with the one year limitations provision. None of these arguments presents a triable
issue of fact.


1. The Policy's Notice Clause Is Irrelevant To Allstate's Motion.
[6]  Plaintiffs claim that Allstate should not be granted summary judgment because they “complied
with the standard of reasonable and timely loss reporting under the standard one year reporting
clause” and Allstate has produced no proof that Plaintiffs' “actions in reporting this loss were
not reasonable under all the circumstances.” Opp Brf., p. 2, II. 22–24. In so doing, Plaintiffs
appear to misconstrue the basis of Allstate's motion. Allstate's motion was not based on the notice
clause quoted in Plaintiffs' opposition brief. Rather, Allstate relied on the one year suit limitations
provision contained in the Policy to support this motion.


The notice clause and the one year limitations clause are distinct policy conditions. State Farm,
210 Cal.App.3d at 612, 258 Cal.Rptr. 413; Lawrence v. Western Mut. Ins. Co., 204 Cal.App.3d
565, 574, 251 Cal.Rptr. 319 (1988). “[F]ailure to abide by the limitation of action condition in
a policy stands on a much difference footing than a non-compliance with the notice provisions.”
State Farm, 210 Cal.App.3d at 612, 258 Cal.Rptr. 413. Accordingly, summary judgment may be
based upon the suit limitations clause without regard to the notice clause—“[n]othing more than the
mere passage of time is required ... to bar an action” under the one year suit limitations provision.
Id. Thus, Allstate has no duty to show that Plaintiffs' actions were unreasonable and compliance or
non-compliance with the notice condition is irrelevant. It is undisputed that the one *1413  year
suit condition was not met here and Plaintiffs' action is therefore time barred.


Additionally, Plaintiffs' implication here that the limitations period did not begin to run until
they realized they might have a covered loss (which they define as a loss which exceeds the
Policy's deductible) is untenable. Plaintiffs appear to contend that because they only had to report
a “covered loss,” they could not have suffered “appreciable damage” within the meaning of
Prudential–LMI to start the running of the limitations period until they knew their losses were
“covered,” i.e., that they had suffered a loss which exceeded their deductible. There is no support
for such a position. Indeed, all authority is to the contrary.


[7]  California law is clear that contractual suit limitations periods begin to run on the date of
cognizable damage even if the insured subjectively believes that its policy provides no coverage
for the damage. Lawrence, 204 Cal.App.3d at 573, 251 Cal.Rptr. 319. In fact, one court has directly
stated that the “occurrence of ‘appreciable damage’ [under the Prudential–LMI rule] does not
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depend upon discovery that the damage constitutes a covered loss under a particular policy.”
Larkspur Isle Condominium Owners' Assn. v. Farmers Ins. Group, 31 Cal.App.4th 106, 111–12,
37 Cal.Rptr.2d 3 (1994). Thus, Plaintiffs' implicit argument is legally incorrect. Their action is
clearly time barred under applicable law.


Moreover, Plaintiffs' argument in this regard is based upon a misreading of their Policy. Plaintiffs
were required under the clear terms of their policy's notice clause to promptly report any loss for
which they might seek coverage. The notice clause in Plaintiffs' policy states:


“In the event of a loss to any property that may be covered by this policy, you must ... promptly
give us or our agent written notice.” [DiNapoli Dec., ex. 3, page 17 (emphasis added).]


[8]  The plain language of this clause requires the reporting of any loss “that may be covered” and
not simply losses that actually are covered. 3  The clear import is to require prompt reporting of
all losses for which the insured might seek coverage so that the insurer may investigate the loss in
a timely manner and avoid any prejudice caused by a lapse of time. State Farm, 210 Cal.App.3d
at 612, 258 Cal.Rptr. 413. Thus, Plaintiffs' argument is not only legally erroneous, it is factually
unsupported.


3 Additionally, Plaintiffs' equation of “covered loss” with “a loss that exceeds the deductible”
is insupportable. Whether a loss is a “covered loss” is determined by application of the
coverage clause and exclusions not whether the claim will result in payment of benefits. Wells
Fargo Bank v. California Guarantee Assn., 38 Cal.App.4th 936, 948–49, 45 Cal.Rptr.2d 537
(1995). Even the “payment” clause to which Plaintiffs cite refutes their argument. That clause
states Allstate “will pay [policy benefits] only when a covered loss exceeds the deducible.”
This clear language shows that a “covered loss” may exist which does not exceed the policy's
deductible.


2. Plaintiffs' Suit Is Barred Even If A Delayed Discovery Rule Applies
[9]  Plaintiffs next contend that their earthquake damages should be considered a “progressive
loss” such that a “delayed discovery rule” should apply to their loss. However, Plaintiffs' loss
cannot be characterized as a progressive loss merely because they allowed their property to
deteriorate rather than repair their damage. And, in any event, even under the proposed “delayed
discovery rule,” Plaintiffs' action is time barred.


Plaintiffs contend that because Mr. Sullivan “saw slight damage to his home become progressively
worse,” the Court should conclude this was a progressive loss. They equate their loss with the
expansive soils loss discussed in Prudential–LMI. That comparison is not warranted. The plaintiff
in Prudential–LMI was unaware that he had suffered any damage for some time, but submitted a
claim to its insurer one month after first discovering appreciable damage. 51 Cal.3d at 680, 274
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Cal.Rptr. 387, 798 P.2d 1230. Plaintiffs in contrast knew they had earthquake damage on January
17, 1994, but waited for over a year to submit their claim during which time Plaintiffs allowed the
condition of their home to worsen. The two situations are in no sense comparable. See  *1414
Prudential–LMI, 51 Cal.3d at 687, 274 Cal.Rptr. 387, 798 P.2d 1230 (“[t]o take advantage of
the benefits of a delayed discovery rule, ... the insured is required to be diligent in the face of
discovered facts”).


In fact, Plaintiffs' claim is much more like the one presented in Prieto, 225 Cal.App.3d at 1196, 275
Cal.Rptr. 362, where the court ruled that the limitations period began running on the date of a fire
because “it was a sufficiently disastrous loss, at which Plaintiffs were personally present [so as] to
alert them immediately [of their damage].” Here, Plaintiffs seek policy benefits for damage caused
by the January 17, 1994 Northridge earthquake. They were present in their home the morning of
the earthquake and recognized immediately that it had caused damage to their home. Thus, this is
not a progressive loss, but is a single catastrophic loss. Plaintiffs cannot transform the “sufficiently
disastrous loss, at which [they] were personally present” into a progressive loss by failing to repair
the damage they knew about.


[10]  In any event, and whether or not Plaintiffs' loss is a “progressive loss,” this action is time-
barred. Even if this were a progressive loss case, the limitations period would have run on January
17, 1995—one year from the date of the earthquake. It is undisputed that Plaintiffs were aware
of “appreciable damage” to their property on the day of the earthquake and the limitations period
began to run on that date. As noted above, appreciable damage exists when an insured first
discovers damage which “deviat[es] from what a reasonable person would consider normal ‘wear
and tear’.” Prudential–LMI, 51 Cal.3d at 687, 274 Cal.Rptr. 387, 798 P.2d 1230; see also Larkspur,
31 Cal.App.4th at 111, 37 Cal.Rptr.2d 3 (where successive items of damage occur from same cause
of loss, manifestation date is the date of discovery of the first damage). And, as noted above, “[t]he
occurrence of ‘appreciable damage’... does not depend upon discovery that the damage constitutes
a covered loss under a particular policy.” Larkspur, 31 Cal.App.4th at 111–12, 37 Cal.Rptr.2d 3.


Here, Plaintiffs recognized immediately after the earthquake that it had caused damage to their
home. They knew the cause of their damage and knew it was not normal “wear and tear.”
Thus, Plaintiffs indisputably were aware of “appreciable damage” on January 17, 1994 and their
limitations period began to run on that date. Whether they believed that damage was covered or
not makes no difference and they cannot rely on later discovered damage arising from the same
cause of loss to save their claims. A single limitations period applies to all damages caused by the
earthquake. That limitations period here expired January 17, 1995 and Plaintiffs' suit is time barred.


3. Allstate Has No Duty To Show It Would Have Paid Plaintiffs' Loss If They Had
Complied With The Policy Terms
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[11]  Plaintiffs' finally argue that Allstate must show it would have paid Plaintiffs' loss if they had
submitted a timely claim before it may enforce the one-year limitations provision. Plaintiffs cite no
authority for this assertion because there is none. In fact, as noted above, “[n]othing more than the
mere passage of time is required” to bar an action based on the limitations provision “regardless of
hardship or the underlying merits of the claim.” State Farm, 210 Cal.App.3d at 612, 258 Cal.Rptr.
413. Plaintiffs' speculation about what might have happened had they complied with their policy's
conditions fails to raise a triable issue of fact.


D. The One–Year Limitations Provision Applies to Plaintiffs' Contract and Tort Claims
[12]  Although Plaintiffs plead claims sounding in both contract and tort, all such counts are “on
the policy” and therefore subject to the one-year contractual limitations period. California cases
interpreting one-year limitations provisions have made clear that the issue is not whether the action
sounds in tort or contract, but whether it is “on the policy,” i.e., whether the claims seek to recover
policy benefits or are grounded upon a failure to pay policy benefits. Velasquez v. Truck Ins. Exch.,
1 Cal.App.4th 712, 721, 5 Cal.Rptr.2d 1 (1991) (affirming summary judgment on grounds that
one-year limitations period barred plaintiffs tort *1415  claims for “bad faith” and intentional
infliction of emotional distress); Prieto, 225 Cal.App.3d at 1195, 275 Cal.Rptr. 362 (actions “are
‘on the policy’ [if] grounded in a failure to pay benefits that are due under the policy.”); Abari,
205 Cal.App.3d at 536, 252 Cal.Rptr. 565.


One-year limitations provisions have been broadly applied to both contract and tort actions,
including claims based on allegations relating to the handling of a claim or the manner in which
it was investigated, adjusted or processed. The Velasquez court wrote:


Where denial of the claim in the first instance is the alleged bad faith and
the insured seeks policy benefits, the bad faith action is on the policy and the
limitations provision applies. [1 Cal.App.4th at 721, 5 Cal.Rptr.2d 1.]


Similarly, in Magnolia Square, the court held that the one-year limitations period applied to a “bad
faith” breach of fiduciary duty and breach of statutory duty claims:


[T]he essence of [the insured's claims for bad faith and breach of fiduciary and statutory duties]
is an attempt to recover ‘[d]amages for failure to provide benefits under subject contract of
insurance.’ As such, [the insured's] claim is ‘fundamentally a claim on the policy and is thus
time barred.’ (Citations omitted.) 221 Cal.App.3d at 1063, 271 Cal.Rptr. 1.


See also Abari, 205 Cal.App.3d at 536, 252 Cal.Rptr. 565 (characterizing the plaintiff's claims for
bad faith and unfair practices as a “transparent attempt to recover on the policy, notwithstanding
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[plaintiffs] failure to commence suit within one year of accrual.”) (emphasis in original); Prieto,
225 Cal.App.3d at 1195, 275 Cal.Rptr. 362 (“[b]ut we find neither reason nor authority to signify
that a plaintiffs election to seek redress under the implied covenant rather than the express contract
should nullify the legislatively prescribed limitation for actions that are ‘on the policy’ because
grounded in a failure to pay benefits that are due under the policy and indeed constitute its very
reason for being”); see also Prudential–LMI, 51 Cal.3d at 683–87, 274 Cal.Rptr. 387, 798 P.2d
1230.


Plaintiffs' tort claims are clearly “on the policy.” All of the alleged acts which form the basis
of these purported claims occurred during the claim handling process and resulted in Plaintiffs'
alleged failure to receive proper policy benefits. See Compl. ¶¶ 9, 10, 12, 13, 15, 17, 19, 20, 22, 23,
25. For example, Plaintiffs repeatedly allege that their damages were caused by Allstate's “conduct
in denying Plaintiffs benefits under the policy” and “Allstate's denial of Plaintiffs' claim.” Compl.
¶¶ 15, 20, 23. Each of Plaintiffs' five purported counts is “on the policy.” Each is subject to the
one year limitations period and is time-barred.


E. Plaintiffs Have Failed to Raise a Genuine Issue of Material Fact With Respect to Their
Tort Claims
[13]  [14]  [15]  [16]  [17]  Whether or not such claims are “on the policy” as defined in Prieto,
it is clear that plaintiffs have no claim for a breach of the covenant of good faith and fair dealing in
this case. An insurer is liable for breach of the implied covenant of good faith and fair dealing if it
acted unreasonably in denying coverage. Lunsford v. American Guarantee & Liability Insurance,
18 F.3d 653, 656 (9th Cir.1994). The insurer is obligated to give the interests of the insured at least
as much consideration as it gives its own interests. Othman v. Globe Indemnity Co., 759 F.2d 1458,
1464 (9th Cir.1985), overruled on other grounds, 844 F.2d 602, 605 (1988). To prevail on a claim
that the insurer has breached the implied covenant of good faith and fair dealing, the insured must
show that (1) the insurer withheld benefits due under the policy and (2) the reason for withholding
the benefits was unreasonable or without proper cause. Love v. Fire Ins. Exchange, 221 Cal.App.3d
1136, 1151, 271 Cal.Rptr. 246, 255 (1990). The covenant of good faith and fair dealing works to
protect the express terms of the contract, not to replace them. Tomaselli v. Transamerica Ins. Co.,
25 Cal.App.4th 1766, 1771–72, 31 Cal.Rptr.2d 224 (1994) (“the obligation of ‘good faith’ conduct
does not exist independent of an express contractual obligation, but must be appurtenant to express
contractual duties”); *1416  Racine & Laramie, Ltd. v. Department of Parks & Recreation, 11
Cal.App.4th 1026, 1031–1032, 14 Cal.Rptr.2d 335 (1992)(“the covenant of good faith is read into
contracts in order to protect the express covenants or promises of the contract, not to protect some
general public policy”). Similarly, plaintiffs have presented no facts that would support a claim
for intentional or negligent infliction of emotional distress. Within a week after plaintiffs' report
of the claim, Allstate sent a claims representative to examine the property. Within several weeks
after that, Allstate denied the claim based on the limitations period. Furthermore, there exists no
issue of material fact that would justify an award of punitive damages. In order to prevail on a
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claim for punitive damages in an insurance case, the plaintiffs must come forward with “clear and
convincing evidence” of fraud, oppression or malice. Stewart v. Truck Ins. Exch., 17 Cal.App.4th
468, 481–82, 21 Cal.Rptr.2d 338. Plaintiffs have presented no such evidence in the instant case.


F. Allstate's Alternative Motion Is Moot.
Given the Court's ruling on Allstate's motion for summary judgment, the Court finds it unnecessary
to rule on its alternative motion for partial summary judgment on the issue of punitive damages.


CONCLUSION


In sum, the Court holds that this action, and each individual count contained therein, is barred by
the one-year limitations provision contained in the Policy. The limitations period began to run on
January 17, 1994 when Plaintiffs recognized they had suffered appreciable damage attributable
to the Northridge earthquake. It expired one year later on January 17, 1995. As this lawsuit was
not filed until March 25, 1996, it is barred. Therefore, Allstate's motion for summary judgment
is granted.


IT IS SO ORDERED.


All Citations


964 F.Supp. 1407


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993149920&pubNum=3484&originatingDoc=I5cc96b55566511d997e0acd5cbb90d3f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993149920&pubNum=3484&originatingDoc=I5cc96b55566511d997e0acd5cbb90d3f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Sullivan v. Allstate Ins. Co., (1997) 964 F.Supp. 1407






Tebbets v. Fidelity & Cas. Co. of New York, 155 Cal. 137 (1909)
99 P. 501


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


155 Cal. 137, 99 P. 501


MARY C. TEBBETS, Appellant,
v.


FIDELITY AND CASUALTY COMPANY OF NEW YORK, (a Corporation), Respondent.


Supreme Court of California.
Sac. No. 1521.


January 8, 1909.


INSURANCE—ACTION ON POLICY—REASONABLE LIMITATION AS TO TIME FOR
BRINGING.
A condition in a policy of insurance, providing that no recovery shall be had thereon unless suit
be brought within a given time, is valid, if the time limited be in itself not unreasonable.


ID.—LIMITATION OF SIX MONTHS AFTER DEATH.
A condition in a policy of accident life insurance that “legal proceedings for recovery hereunder
may not be brought before the expiry of three months from the date of filing proofs at the company's
home office, nor brought at all unless begun within six months from time of death,” is reasonable.


ID.—WAIVER OF STATUTE OF LIMITATIONS.
No distinction can be made upon the ground of public policy between the right of a party to waive
the plea of the statute of limitations as a defense to an action, and his right to waive a portion of
the time granted by the statute for the commencement of an action.


APPEAL from a judgment of the Superior Court of Sacramento County. Peter J. Shields, Judge.


The facts are stated in the opinion of the court.


*138  A. A. De Ligne, and S. H. Jones, for Appellant.
Chickering & Gregory, for Respondent.


HENSHAW, J.


This action was brought to recover insurance, upon the death of F. F. Tebbets, under the terms of
an accident life-insurance policy. Insured died September 4, 1904. Action was not commenced
until April 5, 1905. The policy provided that affirmative proof of the death of the insured must
be furnished the company within two months after its occurrence and that “legal proceedings for
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recovery hereunder may not be brought before the expiry of three months from the date of filing
proofs at the company's home office, nor brought at all unless begun within six months from time
of death.” A general demurrer interposed to the complaint was sustained. From the judgment which
followed plaintiff appeals.


The demurrer was properly sustained. The general rule, supported by the great weight of authority,
is that a condition in a policy of insurance, providing that no recovery shall be had thereon unless
suit be brought within a given time, is valid, if the time limited be in itself not unreasonable. In the
following citations to text-books a vast number of authorities to this effect will be found collated: 4
Cooley on Insurance, p. 3964; May on Insurance, p. 478; 2 Beach on Insurance, see. 1259; 4 Joyce
on Insurance, sec. 3181; 1 Am. & Eng. Ency. of Law, p. 325; 1 Cyc. 281. This rule it will be found
is that of the supreme court of the United States (Riddlesbarger v. Hartford Ins. Co., 74 U. S. 386),
and most *139  of the states of the union. In this state the principle is recognized and declared in
Case v. Sun Ins. Co., 83 Cal. 473, [23 Pac. 534]. Appellant places his reliance upon the case of
Union Central Life Ins. Co, v. Spinks, 119 Ky. 261, [83 S. W. 615]. That case holds, upon grounds
of public policy, that the statute of limitations may not thus be shortened or waived. Such is not
the rule in this state, where such statutes are regarded as statutes of repose, carrying with them,
not a right protected under the rule of public policy, but a mere personal right for the benefit of the
individual, which may be waived. (Ellis v. Massachusetts etc. Ins. Co., 113 Cal. 612, [54 Am. St.
Rep. 373, 45 Pac. 988]; Civ. Code, sec. 3513; Bliss v. Sneath, 119 Cal. 526, [51 Pac. 848]; Wells
Fargo Co. v. Enright, 127 Cal. 669, [60 Pac. 439]; State Loan Co. v. Cochran, 130 Cal. 245, [62 Pac.
466, 600].) We are unable to perceive that any distinction can be made upon the ground of public
policy between the right of a party to waive the plea of the statute of limitations as a defense to an
action, and his right to waive a portion of the time granted by the statute for the commencement of
an action. The supreme court of Kentucky seems to be at variance with the consensus of judicial
opinion upon this question. In discussing the general question this court said, in State Loan Co. v.
Cochran, 130 Cal. 245, [62 Pac. 466, 600], declaring that the authorities uphold the validity of an
agreement shortening for a definite or limited period the statute of limitations: “Nor has any case
to the contrary been brought to our attention, excepting that of Wright v. Gardner, 98 Ky. 454, [33
S. W. 622, 35 S. W. 1116], which does not commend itself to our consideration.” We are compelled
to express the same view as to the case of Union Central Ins. Co. v. Spinks, 119 Ky. 261, [83 S.
W. 615], relied upon by appellant. The six-months period was not in itself unreasonable. It began
to run from the date of the death, and was not affected by the provision that legal proceedings
could not be brought before the expiration of three months from the date of filing proofs. (AppeI
v. Cooper Ins. Co., 76 Ohio St. 52, [80 N. E. 955].)


The judgment appealed from is, therefore, affirmed.


Lorigan, J., and Melvin, J., concurred.
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25 Cal.App.4th 1766, 31 Cal.Rptr.2d 224


DENISE TOMASELLI et al., Plaintiffs and Appellants,
v.


TRANSAMERICA INSURANCE COMPANY et al., Defendants and Respondents.


No. D016409.
Court of Appeal, Fourth District, Division 1, California.


Jun 20, 1994.


SUMMARY


In an action by insureds against their insurer for breach of the implied covenant of good faith, bad
faith denial of contract, conspiracy, and intentional infliction of emotional distress based on the
insurer's refusal to either pay the contract portion of a judgment the insureds had obtained against
the insurer in a previous action, or explain why that portion of the judgment would not be paid, the
trial court sustained the insurer's demurrer without leave to amend and entered judgment thereon.
The court concluded that the postverdict conduct of the insurer, who had appealed the judgment
in the previous action, was not actionable. (Superior Court of San Diego County, No. 641805,
Jeffrey T. Miller, Judge.)


The Court of Appeal affirmed, but denied the insurer's motion for sanctions against the insureds for
a frivolous appeal. The court held that the previous judgment extinguished and entirely replaced
the insureds' contractual right to be paid on their claim. Instead, the insureds had acquired such
rights as are accorded judgment creditors, who may not sue for bad faith damages if the judgment
debtor chooses to appeal rather than pay, even though the judgment debtor is an insurer. The court
held that sanctions for a frivolous appeal were not recoverable by the insurer, however, since there
was no evidence of a purpose to harass or delay, and the insureds had presented a question of first
impression. (Opinion by Froehlich, J., with Work, Acting P. J., and Benke, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 135--Actions--Judgment--Merger of Rights Into Judgment.
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Where an insured sues for breach of contract and breach of the implied covenant of good faith
based on *1767  failure to pay a claim, a judgment in such lawsuit merges all rights into that
judgment, and any further rights are on the judgment rather than on the original claim.


(2)
Contracts § 45--Actions--Judgment as Replacing Contractual Rights and Duties.
When a party recovers a judgment for breach of contract, entry of the judgment absolves the
defendant of any further contractual obligations, and the judgment for damages replaces the
defendant's duty to perform the contract. Upon entry of judgment, all further contractual rights are
extinguished, and the plaintiff's rights are thereafter governed by the rights on the judgment, not
by any rights which might have been held to have arisen from the contract.


(3)
Insurance Contracts and Coverage § 139--Actions--New Trial and Appeal-- Insureds' Cause of
Action Against Insurer for Appealing Rather Than Paying Claim.
In an action by insureds against their insurer for breach of the implied covenant of good faith, bad
faith denial of contract, conspiracy, and intentional infliction of emotional distress based on the
insurer's refusal to either pay the contract portion of a judgment in the insureds' previous action
against the insurer, or explain why that portion of the judgment would not be paid, the trial court
did not err in sustaining a demurrer on the ground that postverdict conduct of the insurer, which
appealed the judgment, was not actionable. The judgment extinguished and entirely replaced the
insureds' contractual right to be paid on their claim; instead, the insureds acquired such rights as
are accorded judgment creditors, who may not sue for bad faith damages, if the judgment debtor
chooses to appeal rather than pay, even though the judgment debtor is an insurer. The insurer's
obligations of good faith did not survive, after the duty to pay the claim was transformed from a
contract right into a judgment.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 751.]


(4)
Appellate Review § 161--Determination and Disposition of Cause-- Imposition of Sanctions for
Frivolous Appeal--Issue of First Impression.
On appeal from a judgment in favor of an insurer in an action against it by its insureds, based on
the insurer's refusal to pay the insureds part of a judgment recovered by them in a previous action,
sanctions for a frivolous appeal were not recoverable by the insurer. There are two alternative
tests for determining a frivolous appeal. The first is subjective: whether the appeal was prosecuted
solely for an improper motive, such as to harass the respondent or delay the effect of *1768  an
adverse judgment. The second is objective: whether the appeal was so indisputably without merit
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that any reasonable attorney would agree it was totally devoid of merit. Sanctions should be used
sparingly and should not be used to deter attorneys from pressing arguable claims. In the present
case, there was no evidence of a purpose to harass or delay, and the issue-whether an insured, after
suing his or her insurer for failure to pay a claim and recovering a judgment, may again sue if the
insurer does not immediately pay the judgment-was one of first impression.


COUNSEL
Winters & Associates, Jack B. Winters, Jr., Thompson & McIntyre and Lann G. McIntyre for
Plaintiffs and Appellants.
Horvitz & Levy, Barry R. Levy, Daniel J. Gonzalez, Christine T. Hoeffner, Higgs, Fletcher &
Mack, Gregg F. Relyea, Crosby, Heafey, Roach & May, James C. Martin, Kathy M. Banke and
Linda M. Salem for Defendants and Respondents.


FROEHLICH, J.


This appeal revisits the dispute between Dominick and Denise Tomaselli (Tomasellis) and
Transamerica Insurance Company. The dispositive issue is whether an insured, after suing his
insurer for failure to pay a claim and recovering a judgment, may again sue if the insurer does
not immediately pay the judgment. The trial court concluded such a cause of action could not be
asserted. We agree and thus affirm.


1. Facts
We summarily state the relevant facts. 1  In the first lawsuit (hereafter action one) Tomasellis sued
Transamerica for refusing to pay a claim they made in 1987 on their homeowners policy. In action
one, Tomasellis alleged that failure to pay their claim was both a breach of contract and in bad faith.
Tomasellis sought, and the jury awarded, compensatory and punitive damages which encompassed
damages for both breach of contract and bad faith. *1769  Part of the award in action one was a
$260,000 award for breach of contract damages.


1 On appeal from an order sustaining a demurrer without leave to amend, we accept as
true all properly pleaded factual allegations (Blank v. Kirwan (1985) 39 Cal.3d 311,
318 [216 Cal.Rptr. 718, 703 P.2d 58]) but disregard the contentions, deductions or legal
hyperbole which might surround those allegations. (Sklar v. Franchise Tax Board (1986) 185
Cal.App.3d 616, 621 [230 Cal.Rptr. 42].)


After the verdict was entered in action one, Tomasellis demanded that Transamerica either pay
their claim (i.e., the $260,000 portion of the verdict in action one representing contract benefits)
or explain why it would not be paid. Respondents refused. Accordingly, on August 26, 1991,
Tomasellis filed this lawsuit (hereafter action two), pleading claims for breach of the implied
covenant of good faith, bad faith denial of contract, conspiracy, and intentional infliction of
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emotional distress. The “wrongful conduct” underlying all of these claims was Transamerica's
refusal either to pay the contract portion of the judgment in action one or to explain why it would
not be paid. 2


2 Respondents to date have not paid the judgment. At the time action two was filed, execution
on the judgment had been stayed by court order. Transamerica thereafter timely appealed
action one and posted the required bonds to stay execution on that judgment pending appeal.


2. The Demurrer
Respondents demurred to the complaint. Their central argument was that there is no claim in tort
for failure to pay a judgment, allowing them to prosecute an appeal from an unfavorable judgment
without incurring tort liability. Tomasellis argued they were not seeking to recover for failure to
pay the judgment. Instead, they argued, the suit was based on failure to pay their claim, and they
urged such a suit was maintainable despite the prior judgment because an ongoing duty of good
faith survived entry of the judgment in action one.


The trial court sustained the demurrer without leave to amend, reasoning that postverdict conduct
regarding the 1987 claim was not actionable. It alternatively ruled that because the appeal was
pending in action one, no claim based on postverdict conduct was ripe.


3. Where An Insured Sues for Breach of Contract and Breach of the
Implied Covenant of Good Faith Based on Failure to Pay a Claim, a


Judgment in Such Lawsuit Merges All Rights Into That Judgment, and Any
Further Rights Are on the Judgment Rather Than on the Original Claim


(1) The current lawsuit seeks recovery based on respondents' failure to pay the same claim which
was the subject of action one. Tomasellis essentially argue that an insured, having recovered
both contract and tort damages *1770  for failure to pay the original claim, may generate a new
and distinct tort claim merely by renewing demand for payment of the same claim previously
adjudicated. Tomasellis' theory is that the postjudgment refusal to pay constitutes a new, distinct
and separately actionable “failure to pay the claim.” 3  We disagree.


3 It is unnecessary to decide the distinct issue of which tort claims might have been viable had
action one been limited to a breach of contract claim without joinder of the claim for breach
of the implied covenant. (General Ins. Co. v. Mammoth Vista Owners' Assn. (1985) 174
Cal.App.3d 810, 828 [220 Cal.Rptr. 291].) Because Tomasellis did assert their tort claims in
action one, res judicata bars a second attempt to recover on those claims. (Slater v. Blackwood
(1975) 15 Cal.3d 791, 795 [126 Cal.Rptr. 225, 543 P.2d 593].)
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(2) When a party recovers a judgment for breach of contract, entry of the judgment absolves
the defendant of any further contractual obligations, and the judgment for damages replaces the
defendant's duty to perform the contract. (Coughlin v. Blair (1953) 41 Cal.2d 587, 598 [262 P.2d
305].) Upon entry of judgment, all further contractual rights are extinguished, and the plaintiff's
rights are thereafter governed by the rights on the judgment, not by any rights which might have
been held to have arisen from the contract. (Chelios v. Kaye (1990) 219 Cal.App.3d 75, 80 [268
Cal.Rptr. 38].)


(3) Here, Tomasellis held the contractual right to be paid on their 1987 claim. 4  The judgment
in action one extinguished that contractual right, the judgment entirely replacing it. Thus, upon
entry of that judgment Tomasellis had no further contractual right as “insureds” to payment of
their claim, but instead acquired such rights as are accorded a judgment creditor.


4 We of course recognize that the obligations owed by an insurer arising from its contract are
broader than those ordinarily owed by contracting parties. The failure to pay benefits owed
under a policy is both a breach of contract, entitling the insured to contractual damages, and a
potentially tortious breach of the implied covenant of good faith and fair dealing. (Gruenberg
v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 574-575 [108 Cal.Rptr. 480, 510 P.2d 1032].) However,
both sets of obligations, in contract and in tort, spring from and depend on the existence
of the contractual duty to pay. (Love v. Fire Ins. Exchange (1990) 221 Cal.App.3d 1136,
1151-1153 [271 Cal.Rptr. 246].)


We thus evaluate whether Tomasellis can assert a claim for bad faith in their new status as judgment
creditors. The answer, as provided by Coleman v. Gulf Ins. Group (1986) 41 Cal.3d 782 [226
Cal.Rptr. 90, 718 P.2d 77, 62 A.L.R.4th 1083], is that a judgment creditor may not sue for “bad
faith” damages if the judgment debtor chooses to appeal rather than pay, even though the judgment
debtor is an insurer. 5  Coleman reasoned the fundamental nature of the right to appeal should not
be undermined by post hoc jury *1771  determinations in a bad faith action. Instead, Coleman
concluded that if an appeal is deemed frivolous, remedies are to be pursued under the court's
sanction power, subject to the constraints and cautions articulated in In re Marriage of Flaherty
(1982) 31 Cal.3d 637 [183 Cal.Rptr. 508, 646 P.2d 1799]. (Coleman, supra, 41 Cal.3d at pp. 791,
796-797.)


5 We recognize that Coleman evaluated the issue in a third party context, and declined
to decide whether the same rule might apply to first party claimants (41 Cal.3d at pp.
794-795), such as Tomasellis. We nevertheless perceive Coleman as controlling. Coleman
was decided in an era when third parties had “Royal Globe” rights to assert bad faith.
Coleman specifically examined whether a failure to pay a judgment would be actionable as
a violation of Insurance Code section 790.03, subdivision (h)(5), which requires an insurer
to attempt “in good faith to effectuate prompt, fair, and equitable settlements of claims in
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which liability has become reasonably clear.” (Coleman v. Gulf Ins. Group, supra, at p. 795.)
Here, Tomasellis' “bad faith” claim rests on the common law analogue to Insurance Code
section 790.03, subdivision(h)(5). (Kelly v. Farmers Ins. Exchange (1987) 194 Cal.App.3d
1, 6 [239 Cal.Rptr. 259] [Ins. Code, § 790.03, subd. (h) codifies tort of breach of the implied
covenant].) Thus, we view Tomasellis' efforts to avoid or distinguish Coleman as ineffective.


Tomasellis attempt to sidestep Coleman by arguing they are not seeking damages for malicious
appeal or for failure to pay the judgment. Instead, they assert, their lawsuit seeks recovery based on
a new breach of the obligation of good faith and fair dealing. They identify this “new breach” as the
bad faith refusal to pay their claim after judgment was entered in action one. The predicate to this
argument is Tomasellis' contention that Transamerica's obligation of good faith and fair dealing
continued after entry of the judgment, since without such a duty there is nothing to be breached.


We reject Tomasellis' argument of a “continuing duty,” because the obligation of “good faith”
conduct does not exist independent of an express contractual obligation, but must be appurtenant
to express contractual duties. In that the express contractual duty no longer exists here, having been
merged into the judgment, the auxiliary implied covenant evaporates. In Racine & Laramie, Ltd.
v. Department of Parks & Recreation (1992) 11 Cal.App.4th 1026 [14 Cal.Rptr.2d 335], this court
explained the basic nature of the implied covenant: “The implied covenant of good faith and fair
dealing rests upon the existence of some specific contractual obligation. (Foley v. Interactive Data
Corp. (1988) 47 Cal.3d 654, 683-684, 689-690 ...) 'The covenant of good faith is read into contracts
in order to protect the express covenants or promises of the contract, not to protect some general
public policy interest not directly tied to the contract's purpose.' (Id. at p. 690.)” (11 Cal.App.4th
at pp. 1031-1032.)


Tomasellis cite no relevant authority to suggest that the insurer's obligations of good faith survive
even though the express contractual duty to pay their claim has been transformed from a contract
right into a judgment. Tomasellis' position appears to be based entirely on language from White v.
Western Title Ins. Co. (1985) 40 Cal.3d 870 [221 Cal.Rptr. 509, 710 P.2d 309]. Tomasellis' reliance
on White is misplaced. White does not hold that *1772  postjudgment conduct is independently
actionable; it is concerned only with whether an insurer's obligations of good faith terminate once
a breach of contract lawsuit is filed. (Id. at p. 885.) Its conclusion that good faith obligations
remain despite pending litigation was based on an analysis which began with the following crucial
predicate observation: “It is clear that the contractual relationship between insurer and the insured
does not terminate with commencement of litigation.” (Ibid.) Given that predicate, it is hardly
surprising that White concluded all of the incidents of that contractual relationship, including
obligations of good faith, remained extant. Here, however, the opposite is true. No contractual
duty to pay the claim survived the judgment. White's pronouncements are irrelevant to assessing
whether only postjudgment obligations are owed.
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At bottom, Tomasellis argue that good faith obligations can be breached even though there are no
surviving express contractual obligations owed by the insurer. In Love v. Fire Ins. Exchange, supra,
221 Cal.App.3d 1136, this court rejected an analogous contention. The plaintiffs in Love contended
that even if they had no surviving contract rights to payment of their claim, they could still state a
claim for breach of the implied covenant based on the insurer's failure to timely reject their claim.
This court observed: “Our conclusion that a bad faith claim cannot be maintained unless policy
benefits are due is in accord with the policy in which the duty of good faith is rooted. The covenant
of good faith and fair dealing is implied in law to assure that a contracting party 'refrain[s] from
doing anything to injure the right of the other to receive the benefits of the agreement.' (Egan v.
Mutual of Omaha Ins. Co. [1979] 24 Cal.3d [809], 818 [157 Cal.Rptr. 482, 598 P.2d 452].) In
essence, the covenant is implied as a supplement to the express contractual covenants, to prevent a
contracting party from engaging in conduct which (while not technically transgressing the express
covenants) frustrates the other party's rights to the benefits of the contract.... Absent [the] primary
right, however, the auxiliary implied covenant has nothing upon which to act as a supplement,
and should not be endowed with an existence independent of its contractual underpinnings.” (Id.
at p. 1153, italics in original.)


4. Tomasellis' Remaining Claims Also Fail
Tomasellis pleaded a count for intentional infliction of emotional distress. This count adds nothing
to their complaint. In California Physicians' Service v. Superior Court (1992) 9 Cal.App.4th 1321
[12 Cal.Rptr.2d 95], the plaintiff pleaded claims for bad faith and for intentional infliction of
emotional distress, both of which were premised on the same conduct: the filing of defensive
pleadings by the insurer. After concluding there was no actionable bad faith because the alleged
wrongful conduct was privileged, this *1773  court also concluded the emotional distress claim
failed: “We have discussed [the viability of bad faith claims] in terms of the allegation of damage
because of interposition of bad faith defenses. The supplemental complaint [also pleaded a count
for] emotional distress. The emotional distress was, of course, the alleged direct result of the
bad faith defense. In a sense, therefore, it was not the stating of a separate cause of action, but
the articulation of a different concept of damages from the same cause of action. If [conduct] is
absolutely privileged it cannot be tortious, and it matters not that [it] may cause someone emotional
distress.” (Id. at p. 1330, fn. 8.)


Since Transamerica had no obligation to pay the judgment, its refusal to do so was not actionable,
even though Tomasellis may well be distressed by the delays attendant to the appellate process.


Also without merit is Tomasellis' count for “bad faith denial of contract” (under Seaman's Direct
Buying Service, Inc. v. Standard Oil Co. (1984) 36 Cal.3d 752 [206 Cal.Rptr. 354, 686 P.2d 1158]).
The essence of a “Seaman's” claim is that a contracting party “... not only breaches the contract
but also denies in bad faith that a contract even exists. The inherent precondition to such a tort
claim is the existence and breach of an enforceable contract.” (Kruse v. Bank of America (1988)
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202 Cal.App.3d 38, 57 [248 Cal.Rptr. 217].) That “inherent precondition” is absent here. After
issuance of the judgment, no contractual obligation to breach remained.


5. Sanctions Against Tomasellis Are Denied
(4) Respondents request sanctions, arguing Tomasellis' appeal is frivolous under In re Marriage
of Flaherty, supra, 31 Cal.3d 637. The Flaherty court declared sanctions may be imposed when
an appeal is frivolous, and set forth two alternative tests for determining a frivolous appeal. The
first test is subjective: Was the appeal prosecuted solely for an improper motive, such as to harass
the respondent or delay the effect of an adverse judgment? (Id. at p. 649.) There is no evidence
the appeal's purpose was solely to harass or delay, nor is there any suggestion of what benefits
Tomasellis obtained from delay.


The second strand of Flaherty is objective: Was the appeal so indisputably without merit that any
reasonable attorney would agree it was totally devoid of merit? (In re Marriage of Flaherty, supra,
31 Cal.3d 637.) Tomasellis' theory of liability is one which “pushes the envelope,” since it seeks
to extend White's pronouncements of a postlawsuit “continuing duty of good faith” beyond the
boundaries previously recognized by published authority. However, the legacy of White has been
the spawning of arguments for its *1774  extension into new situations. (See generally, California
Physicians' Service v. Superior Court, supra, 9 Cal.App.4th 1321, 1326-1330.) Tomasellis are
simply heir to that legacy.


Sanctions should be used sparingly, and should not be used to deter attorneys from pressing
arguable claims. (In re Marriage of Flaherty, supra, 31 Cal.3d at pp. 650-651.) Since Tomasellis'
appeal presents a question of first impression under White, we will deny sanctions. (In re Marriage
of Levingston (1993) 12 Cal.App.4th 1303, 1307 [16 Cal.Rptr.2d 100].)


Disposition
The judgment is affirmed. Respondents' motion for sanctions is denied. Respondents are entitled
to recover costs on appeal.


Work, Acting P. J., and Benke, J., concurred.
Appellants' petition for review by the Supreme Court was denied September 8, 1994. Mosk, J.,
was of the opinion that the petition should be granted. *1775


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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1 Cal.App.4th 712, 5 Cal.Rptr.2d 1


ANTHONY VELASQUEZ et al., Plaintiffs and Appellants,
v.


TRUCK INSURANCE EXCHANGE et al., Defendants and Respondents.


No. B044736.
Court of Appeal, Second District, Division 4, California.


Apr. 18, 1991.


SUMMARY


Two insureds purchased an apartment building which they insured with a group of insurers under a
property and multiperil policy. A fire damaged part of the building, and the insureds filed a claim.
The insurers sent letters to the insureds, indicating that the policy had been cancelled more than
six months prior to the fire for nonpayment of premiums, and that therefore the claim was denied.
Two years after denial of the claim, the insureds filed a complaint alleging causes of action for
breach of fair dealing and good faith, and breach of statutory duties under Ins. Code, § 790.03,
subd. (h) (prohibited unfair or deceptive acts or practices). The insurers' amended answer raised a
defense based on the limitations clause contained in the insurance policy, which stated that no suit
would be sustainable in any court unless it was commenced within 12 months after inception of
the loss. The insurers moved for summary judgment on the ground that the action was barred by
the limitations clause. The trial court granted the motion. (Superior Court of Los Angeles County,
No. C 685288, Robert W. Zakon, Temporary Judge. * )


The Court of Appeal affirmed. Although the insureds contended that cancellation of the policy
voided the limitations provision, the court held that the insureds could not claim both that the
policy was in effect for purposes of filing the claim, and not in effect for purposes of the limitations
provision. The court also held that, since the bad faith action was based on allegations relating to
the handling of a claim, it was considered to be an action “on the policy” rather than on events
occurring after the policy's coverage, and therefore the action was subject to the limitations bar.
The court also held the fact that the insurers cancelled the policy did not result in a waiver of the
right to rely on the limitations clause. Further, the court held that cancellation of the policy did not
estop the insurers from raising the limitations defense, since the insureds had refused to recognize
the cancellation, and therefore they could not establish detrimental reliance on it.
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* Pursuant to California Constitution, article VI, section 21. (Opinion by Woods (A. M.), P.J.,
with George and Goertzen, JJ., concurring.) *713


HEADNOTES


Classified to California Digest of Official Reports


(1)
Summary Judgment § 6--Motion--Defendant's Burden of Proof.
In order to prevail on a motion for summary judgment, a defendant must either disprove an essential
element of the plaintiff's cause of action or prove an affirmative defense that would bar such a
cause of action. Moreover, on the motion, the issues are defined by the pleadings.


(2)
Limitation of Actions § 83--Questions of Law and Fact--Requirements for Summary Judgment.
Where the operative facts in a case are undisputed, the question of the application of the statute
of limitations is a matter of law, and summary judgment is proper where the facts show the action
is time barred as a matter of law.


(3a, 3b)
Insurance Contracts and Coverage § 12--Rules in Aid of Interpretation of Contracts--Interpretation
as Affected by Statutes and Judicial Decisions--Clause Authorized by Statute.
When a clause in an insurance policy is authorized by statute, it is deemed consistent with public
policy as established by the Legislature. In addition, the statute must be construed to implement the
intent of the Legislature and should not be construed strictly against the insurer, unlike ambiguous
or uncertain language.


(4)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Delayed Discovery
Rule.
In bad faith actions against insurers, a delayed discovery rule applies to the period of limitations
where the bad faith action stems from denial of a claim arising from progressive property loss.


(5)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Tolling Period.
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Limitations periods in an insurance policy should be tolled from the time a claim is made to the
time it is denied.


(6)
Insurance Contracts and Coverage § 136--Actions--Summary Judgment-- Limitations Defense.
In an action by insureds against insurers for breach of fair dealing and good faith, and for breach
of statutory duties under Ins. Code, § 790.03, subd. (h) (prohibited unfair or deceptive acts or
practices), after the insurers denied a claim on the ground that the policy had been cancelled for
failure to pay premiums, the trial court properly granted summary judgment in favor of the *714
insurers on the ground that the action was filed more than 12 months after inception of the loss,
and therefore the action was barred by the limitations clause in the policy. Although the insureds
contended that cancellation of the policy voided the limitations provision, thereby precluding the
insurers' reliance on it for purposes of summary judgment, the insureds could not claim both that
the policy was in effect for purposes of filing the claim, but was not in effect for purposes of the
limitations provision. It is the pleadings that determine what issues are material for purposes of
the summary judgment statute, and since the complaint asserted the validity of the policy, it was
perfectly proper for the insurers to move for summary judgment on the ground that the action was
barred by the policy's limitations clause.


[See Cal. Jur.3d, Insurance Contracts and Coverage, § 529; 1 Witkin, Summary of Cal. Law (9th
ed. 1987) Contracts, § 749.]


(7)
Insurance Contracts and Coverage § 10--Rules in Aid of Interpretation of Contracts--Cancellation
as Affecting Limitations Clause.
An insurer's cancellation of an insurance policy for nonpayment of premiums did not render the
limitations clause of the policy ambiguous, since the event that began the limitations period running
was the inception of the loss, rather than the cancellation of the policy or the denial of the claim.


(8)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Bad Faith Actions
“On the Policy.”
In a bad faith action by insureds against their insurers for denial of a claim, the insureds could not
avoid the limitations clause of the policy by contending that the limitations applied only to bad
faith actions which were “on the policy.” A bad faith action based on allegations relating to the
handling of a claim or the manner in which it is processed is considered an action on the policy,
and therefore subject to the limitations bar. The exemption from the limitations clause applies
only where the events constituting bad faith occur after initial policy coverage. Furthermore, the
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insureds' claim for damages, consisting of the policy benefits plus interest, revealed that their
action was an attempt to recover “on the policy.”


(9)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Waiver of Defense.
In a bad faith action by insureds *715  against their insurers after the insurers denied a claim on
the ground that the policy had been cancelled for failure to pay premiums, the trial court properly
granted summary judgment in favor of the insurers on the ground that the action was barred by the
limitations clause in the policy. The fact that the insurers' denial of claims letter did not raise the
issue of limitations did not constitute a waiver of that defense. Further, the insureds' understanding
of the insurers' conduct, as opposed to evidence of the insurers' actual intent, was not sufficient
to show waiver. A waiver exists whenever an insurer intentionally relinquishes its right to rely on
a limitations provision.


(10a, 10b)
Estoppel and Waiver § 8--Estoppel--Course of Conduct or Silence--Insurance Policy Coverage--
Reliance on Cancellation of Policy.
In a bad faith action by insureds against their insurers for alleged improper cancellation of their
policy and failure to pay a claim, the fact that the insurers cancelled the contract did not estop
them from raising the limitations clause as a defense. Throughout the course of the litigation,
the insureds had never accepted the cancellation and subsequent denial of benefits as valid, and
therefore the cancellation could not have caused detrimental reliance on their part.


(11)
Estoppel and Waiver § 2--Definitions and Distinctions--Elements.
An estoppel arises as a result of some conduct by the defendant, relied on by the plaintiff, which
induces the belated filing of an action.


(12)
Summary Judgment § 22--Issues Not Precluding Judgment--Triable Issue of Material Fact--
Concession for Purpose of Motion.
In a bad faith action by insureds against their insurers, in which the insureds claimed that their
policy had been improperly cancelled prior to the insureds' date of loss, the trial court properly
granted summary judgment in favor of the insurers on the ground that the action was barred by
the limitations clause in the policy. Although the insureds argued that summary judgment was
improper because there was a triable issue of material fact as to the propriety of the cancellation of
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their contract, for purposes of the motion, the insurers had conceded that the policy was in effect
at the time of the loss, and accordingly, cancellation was not an issue. *716


COUNSEL
Kern & Wooley and H. Vincent McNally for Plaintiffs and Appellants.
Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone, Craig S. Simon, Julia A. Mouser and
Samuel M. Danskin for Defendants and Respondents.


WOODS (A. M.), P.J.


Anthony and Ampelia Velasquez (appellants) appeal from the judgment entered in favor of Truck
Insurance Exchange, Farmers Insurance Exchange and the Farmers Insurance Group (collectively,
Farmers) in their bad faith action. Judgment followed the granting of Farmers's motion for
summary judgment on the grounds that the action was barred by the one-year limitations clause
contained in the insurance policy, breach of which formed the basis of appellants' action.


In July 1985, appellants purchased an apartment building which they insured with Farmers under
a property and multiperil policy. On March 24, 1986, a fire damaged a portion of the building.
Two days later, on March 26, appellants filed a claim with Farmers. Appellants also retained the
services of an independent claims adjustment service called Rainbow Claim Service.


On April 1, 1986, Farmers sent a reservation of rights letter to appellants indicating that the policy
had been cancelled in September 1985, more than six months prior to the fire. The letter informed
appellants that Farmers would investigate the occurrence “to determin[e] the facts of the loss and
the coverage issue.” It stated it did so “with a full reservation of its rights under the law and under
the insurance policy.”


Subsequently, on May 5, 1986, Farmers sent appellants a letter denying their claim on the grounds
that the policy had been cancelled. Appellants were also informed of the denial of their claim by
Rainbow Claims Service, in a letter dated June 16, 1986. A letter from appellants' counsel, date July
3, 1986, challenged the denial of coverage on the grounds that appellants had never received either
a cancellation notice or a refund check. The letter warned Farmers that unless documentation was
provided to establish the cancellation, appellants would file “a bad faith lawsuit” against Farmers.


This letter resulted in a second letter from Farmers in which it restated its position that the policy
had been cancelled for nonpayment of premium and reaffirmed denial of coverage. *717


On May 5, 1988, two years after denial of their claim, appellants filed a complaint against Farmers
alleging causes of action for “breach of fair dealing and good faith” and “breach of statutory
duties,” the latter being violations of Insurance Code section 790.03, subdivision (h). The actions
by Farmers which appellants alleged constituted bad faith were Farmers's denial of appellants'
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claims based on its assertion “that the policy was cancelled ... for non-payment of premiums ....”
Appellants sought “damages under the policy, plus interest” as well as other compensatory and
punitive damages.


Farmers's amended answer raised a number of affirmative defenses including a defense based on
the limitations clause contained in the insurance policy. Under that clause, “No suit or action on
this policy for the recovery of any claim shall be sustainable in any court of law or equity unless all
requirements of this policy shall have been complied with, and unless commenced within twelve
months next after inception of the loss.”


Subsequently, Farmers moved for summary judgment on grounds that the action was barred by the
limitations clause. Its motion was granted and judgment entered in its favor. This appeal ensued.
We affirm.


I
(1) In order to prevail on a motion for summary judgment, a defendant must either disprove an
essential element of the plaintiff's cause of action or prove an affirmative defense that would
bar such cause of action. (Twain Harte Associates, Ltd. v. County of Tuolumne (1990) 217
Cal.App.3d 71, 83 [265 Cal.Rptr. 737].) Moreover, on the motion, “the issues are defined by the
pleadings. [Citations.]” (Security Pacific National Bank v. Adamo (1983) 142 Cal.App.3d 492,
496 [191 Cal.Rptr. 134]; Twain Harte Associates, Ltd. v. County of Tuolumne, supra, at p. 80.) (
2) Additionally, “[w]here the operative facts are undisputed, the question of the application of the
statute of limitations is a matter of law [citation], and summary judgment is proper where the facts
show the action is time-barred as a matter of law [citation].” (Love v. Fire Ins. Exchange (1990)
221 Cal.App.3d 1136, 1142-1143 [271 Cal.Rptr. 246].)


The limitations clause contained in the Farmers policy at issue here is taken word for word from
Insurance Code section 2071 which sets forth the standard form for fire insurance policies. 1  This
court has expressly upheld the validity of such provisions. ( *718  C & H Foods Co. v. Hartford
Ins. Co. (1984) 163 Cal.App.3d 1055, 1064 [211 Cal.Rptr. 765].) Recently, the Supreme Court also
reaffirmed the validity of such clauses. (Prudential-LMI Com. Insurance v. Superior Court (1990)
51 Cal.3d 674, 683-684 [274 Cal.Rptr. 387, 798 P.2d 1230].) (3a) The court observed: “When a
clause in an insurance policy is authorized by statute, it is deemed consistent with public policy as
established by the Legislature. [Citation.] ( 4 , 5)(See fn. 2.), ( 3b) In addition, the statute must be
construed to implement the intent of the Legislature and should not be construed strictly against
the insurer (unlike ambiguous or uncertain policy language). [Citations.]” (Id. at p. 684.) 2


1 Insurance Code section 2071 provides in pertinent part: “No suit or action on this policy for
the recovery of any claim shall be sustainable in any court of law or equity unless all the
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requirements of this policy shall have been complied with, and unless commenced within
12 months next after inception of the loss.”


2 In the Prudential decision, the Supreme Court adopted a delayed discovery rule where
the bad faith action arises from denial of a claim arising from progressive property loss.
(Prudential-LMI Com. Insurance v. Superior Court, supra, 51 Cal.3d at pp. 684-687.)
Additionally, the court held that limitation periods in an insurance policy should be tolled
from the time the claim is made to the time it is denied. (Id. at p. 691.) Even applying
the equitable tolling doctrine announced in Prudential to the instant case, appellants' action
would still be untimely as it was not filed until two years after denial of the claim.


Since appellants did not file their action until more than two years after the occurrence of the loss
and two years after denial of their claim, their action was barred by the limitations clause, and
summary judgment was proper, unless the limitations clause was inapplicable due to estoppel or
waiver.


(6) Appellants first contend that Farmers's cancellation of the policy voided the limitations
provision, precluding Farmers's reliance on it for purposes of summary judgment. As we noted
at the outset of this opinion, “[t]he pleadings determine what issues are 'material' for purposes of
[the summary judgment statute]. [Citation.]” (Twain Harte Associates, Ltd. v. County of Tuolumne,
supra, 217 Cal.App.3d at p. 83.) Plainly, appellants' entire action rests on the premise that the
policy was in effect at the time of the loss, notwithstanding Farmers's assertions to the contrary.
Indeed, the complaint alleges that appellants had paid all premiums and performed their obligations
under the contract; that their loss was compensable under the policy; and that Farmers's claim of
cancellation was unreasonable and its subsequent denial of benefits was in bad faith. In its amended
answer, Farmers raised the limitations clause as an affirmative defense.


Since the complaint asserts the validity of the policy, it was perfectly proper for Farmers to move
for summary judgment on the grounds that the action was barred by the policy's limitations clause.
(Love v. Fire Ins. Exchange, supra, 221 Cal.App.3d at pp. 1142-1143 [summary judgment proper
if action is time barred].) Appellants seek to claim that Farmers's *719  cancellation of the policy
was ineffective except as to the limitations clause. The argument fails.


(7) Equally without merit is appellants' contention that the purported cancellation of the policy
rendered the limitations clause ambiguous. The event that began the period running was the
“inception of the loss,” not the cancellation of the policy or the denial of the claim. There is no
ambiguity.


II
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(8) Appellants seek to avoid the limitations bar by contending that such limitations apply only to
bad faith actions which are on the policy. They maintain that, under relevant case law, their action
is not on the policy and is therefore exempt from the policy limitations clause.


For this proposition, they rely on Murphy v. Allstate Ins. Co. (1978) 83 Cal.App.3d 38 [147
Cal.Rptr. 565], and Frazier v. Metropolitan Life Ins. Co. (1985) 169 Cal.App.3d 90, 103-104 [214
Cal.Rptr. 883].) 3  In both these cases a limitations clause similar to that involved in this case was
held not to bar bad faith actions which alleged conduct by the insurer occurring after the initial
policy coverage. By contrast, cases relied on by Farmers, Lawrence v. Western Mutual Ins. Co.
(1988) 204 Cal.App.3d 565 [251 Cal.Rptr. 319], and Abari v. State Farm Fire & Casualty Co.
(1988) 205 Cal.App.3d 530 [252 Cal.Rptr. 565], hold that where the bad faith action is based on
allegations relating to the handling of a claim or the manner in which it is processed, it is an action
“on the policy” and, therefore, subject to the limitations bar. Appellants' action more closely fits
this second class of bad faith actions and the limitations clause applies.


3 The other two cases relied on by appellants may not be cited. Associates Nat. Mortgage
Corp. v. Farmers Ins. Exchange (Cal.App.) B042021 was directed not to be published by
the Supreme Court on April 26, 1990; review was granted on January 4, 1991 (S017747),
in Weiner v. Allstate Ins. Co. (1990) 223 Cal.App.3d 1201 [273 Cal.Rptr. 66], and it was
transferred to the Court of Appeal (Fourth Dist., Div. Three) with directions to vacate its
opinion and reconsider in light of Prudential-LMI Com. Insurance v. Superior Court, supra,
51 Cal.3d 674.


In Murphy, relied on by appellants, the insured's bad faith action was based on allegations that
workers retained by the insurer to repair and restore the insured's fire-damaged property created
further damage in the process. It was additionally alleged that the insurer had unjustifiably
prosecuted an interpleader action resulting in delay of payment to the insured of money admittedly
owing to him following an appraisal. (Murphy v. Allstate Ins. Co., supra, 83 Cal.App.3d at p. 46.)
The insurer prevailed on a summary judgment motion in which it claimed the action was time
barred by the policy's limitations clause. On appeal, the judgment was reversed. The court held
that *720  the limitations clause had “no applicability to an action unless it is an action on the
policy. [Citation.]” (Id. at p. 44.)


In concluding that the insured's action was not on the policy, the court pointed out that the wrongful
conduct complained of was “with respect to the repair and restoration of the damaged property and
the employment of persons to do that work and the allegedly unjustified initiation and prosecution
by Allstate of the interpleader action ....” (Murphy v. Allstate Ins. Co., supra, 83 Cal.App.3d at
p. 46.) Further, the court pointed out that the damages sought “are not for any loss covered by
the insurance policy but for damage to plaintiffs' home and personal property resulting from the
untimely and unworkmanlike efforts of the persons and firms Allstate either employed or caused
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plaintiffs to employ, for the expenses incurred by plaintiffs in connection with the interpleader
action and the [third party suit] against plaintiffs allegedly resulting from Allstate's failure to make
prompt payment ....” (Ibid.)


Thus, in Murphy, the bad faith action clearly related to activities by the insurer that had nothing
to do with the initial claim under the policy.


In Frazier v. Metropolitan Life Ins. Co., supra, 169 Cal.App.3d 90, the limitations period was held
inapplicable to a bad faith action where the bad faith alleged was denial of a double indemnity
claim occurring after the initial claim was paid. The insurer paid out the basic death benefit on
a claim submitted by the insured's beneficiary but later denied her double indemnity claim citing
a policy exclusion for suicide. (Id. at pp. 95-97.) The beneficiary sued for, inter alia, breach of
contract and prevailed at trial. On appeal, the insurer argued that her action was barred by the
policy's limitations clause which provided that any action must be commenced within two years
of the filing of the proof of claim.


The court rejected the argument on the grounds that it was not until the insurer denied her double
indemnity claim that the beneficiary could ascertain whether she had a cause of action for bad
faith. (Frazier v. Metropolitan Life Ins. Co., supra, 169 Cal.App.3d at p. 103.) Thus, the action
did not accrue until such denial. (Ibid.)


Murphy and Frazier were discussed and distinguished in the Lawrence and Abari cases. In the
latter decisions, the courts declined to extend a blanket exemption from policy limitations clauses
where the gravamen of the bad faith action pertained to the insurer's handling of the initial claim
for loss.


In Lawrence v. Western Mutual Ins. Co., supra, 204 Cal.App.3d 565, a homeowner brought a bad
faith action based on the denial of his claim under *721  a homeowner's policy for damages due
to earth subsidence. The claim had been denied for a number of reasons including the insurer's
assertion that the damage existed prior to the date of coverage, that the claim had been presented
after the homeowner had repaired the damage, precluding investigation by the insured, and on
grounds of timeliness. (Id. at p. 570.) The insurer successfully moved for summary judgment under
the policy's limitations clause. The Court of Appeal affirmed.


The court rejected the argument that the action was not on the policy, and therefore not subject to
the limitations clause. “Lawrence's allegation of tortious bad faith relates to the complete denial of
the claim on the underlying policy. In both Murphy and Frazier, a subsequent event occurred after
the initial policy coverage was triggered which was the basis for the [bad faith] cause of action. The
subsequent event related to the policy, but either was not a claim directly on the policy (Murphy) or
was a claim which arose after the insurer paid on the policy but did so not to the satisfaction of the
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beneficiary of the policy (Frazier). Here, Lawrence's cause of action for bad faith in purportedly
misrepresenting the scope of coverage in the policy is fundamentally a claim on the policy and is
thus time barred.” (Lawrence v. Western Mutual Ins. Co., supra, 204 Cal.App.3d at p. 575.)


Likewise, Abari v. State Farm Fire & Casualty Co., supra, 205 Cal.App.3d 530, also involved a
bad faith action brought after denial of a claim for subsidence damage to the insured's property. The
insurer's demurrer was sustained on grounds of the limitations clause, and the ensuing judgment
affirmed on appeal. In Abari, too, the appellate court rejected the insured's reliance on Murphy
because Murphy involved “wrongful conduct by the insurer subsequent to their fire loss ....” (Abari
v. State Farm Fire & Casualty Co., supra, at p. 536.) By contrast, in Abari, the fact that the
insured sought the policy benefits plus interest revealed that the action was “a transparent attempt
to recover on the policy” and was time barred. (Ibid., italics omitted.)


The Lawrence and Abari decisions evince a trend by the appellate courts to limit the exemption
from the limitations clause set forth in Murphy and Frazier to the facts of those cases. (Prudential-
LMI Com. Insurance v. Superior Court, supra, 51 Cal.3d at p. 692. See also State Farm Fire &
Casualty Co. v. Superior Court (1989) 210 Cal.App.3d 604, 609 [258 Cal.Rptr. 413]; Prieto v. State
Farm Fire & Casualty Co. (1990) 225 Cal.App.3d 1188, 1192-1196 [275 Cal.Rptr. 362].) That
exemption applies only where the events constituting bad faith occur after initial policy coverage.
Where denial of the claim in the first instance is the alleged bad faith and the insured seeks policy
benefits, the bad faith action is on the policy and the limitations provision applies. *722


Appellants claim that their action for wrongful cancellation of the policy and denial of their claim
refers to events occurring before and after the loss and is not, therefore, an action on the policy.
This assertion does not withstand close scrutiny.


A bad faith action based on denial of a claim in the underlying policy is an action on the policy.
(Lawrence v. Western Mutual Ins. Co., supra, 204 Cal.App.3d at p. 575.) Among the damages
sought by appellants are the policy benefits plus interest, revealing that their action, like the
insured's in Abari, is an “attempt to recover on the policy ....” (Abari v. State Farm Fire &
Casualty Co., supra, 205 Cal.App.3d at p. 536, italics omitted.) It is true that appellants seek
additional damages as well. Such damages, however, relate solely to their allegations of denial of
their claim and wrongful cancellation and not to any additional acts by Farmers. The two claims
are inextricably bound. None of the actions alleged by appellants as bad faith relate to events
subsequent to initial policy coverage so as to convert their action from one on the policy to one
which is not.


III
(9) Appellants argue that, even if the policy limitations clause is applicable, Farmers has waived its
right to assert it. “It is settled law that a waiver exists whenever an insurer intentionally relinquishes
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its right to rely on the limitations provision. [Citations.]” (Prudential-LMI Com. Insurance v.
Superior Court, supra, 51 Cal.3d at p. 689.) Whether a waiver has occurred depends solely on
the intention of the waiving party. (Elliano v. Assurance Co. of America (1970) 3 Cal.App.3d 446,
450 [83 Cal.Rptr. 509].) An intention to waive a limitations provision is not evinced by the failure
to raise that point in a letter denying a claim. (Becker v. State Farm Fire & Cas. Co. (N.D.Cal.
1987) 664 F.Supp. 460, 461-462.)


Appellants contend that by purportedly cancelling the policy, Farmers thereby waived its right to
rely on the limitations clause. According to appellants, Farmers's conduct “declared to [appellants']
counsel, and to any reasonable person examining the situation, that [Farmers] intended to ...
relinquish any rights [under the policy].”


In fact, however, Farmers's reservation letter expressly reserved to it “its rights under the law
and under the insurance policy.” The fact that the limitations period was not raised in Farmers's
subsequent denial letter does not constitute waiver. Moreover, appellants' argument suggests
that their understanding of Farmers's conduct, rather than evidence of Farmers's actual intent, is
sufficient to show waiver. This is not the law. *723


(10a) Taking another tack, appellants argue that by cancelling the contract, Farmers was estopped
to raise the limitations clause. ( 11) “An estoppel 'arises as a result of some conduct by the
defendant, relied on by the plaintiff, which induces the belated filing of the action.' (3 Witkin, Cal.
Procedure (3d ed. 1985), Actions, § 523, p. 550.)” (Prudential-LMI Com. Insurance v. Superior
Court, supra, 51 Cal.3d at pp. 689-690.) Thus, the issue is whether action by Farmers lulled
appellants into delaying the filing of their lawsuit until after the limitations period had expired.
(State Farm Fire & Casualty Co. v. Superior Court, supra, 210 Cal.App.3d at p. 611.) ( 10b) For
this argument, one of the elements that appellants are required to show is detrimental reliance
on any such action by Farmers. (Miller v. Elite Ins. Co. (1980) 100 Cal.App.3d 739, 754 [161
Cal.Rptr. 322].) The only action by Farmers upon which appellants could have relied, is Farmers's
cancellation of the policy. Appellants have never accepted the cancellation and subsequent denial
of benefits, as valid. Clearly, there was no detrimental reliance, and, hence, no estoppel.


(12) Finally, appellants maintain that summary judgment was improper because there was a triable
issue of material fact as to the propriety of the cancellation of their contract. For the purposes
of the motion, however, Farmers conceded that the policy was in effect at the time of the loss.
Accordingly, cancellation was not an issue.


The judgment is affirmed. Respondents to recover costs.


George, J., and Goertzen, J., concurred. *724
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98 Cal.App.4th 1158, 121 Cal.Rptr.2d 79, 02 Cal.
Daily Op. Serv. 4748, 2002 Daily Journal D.A.R. 5991


J. LYNWOOD WALKER et al., Plaintiffs and Appellants,
v.


COUNTRYWIDE HOME LOANS, INC., Defendant and Appellant.


No. B145102.
Court of Appeal, Second District, Division 5, California.


May 30, 2002.


[Opinion certified for partial publication. *  ]


* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of parts III. and IV.A.


SUMMARY


Mortgagers brought an action to challenge a mortgage loan servicer's practice of charging
delinquent borrowers with the actual cost of performing property inspections, alleging that the
practice was a violation of the unfair competition law (Bus. & Prof. Code, § 17200). The trial
court granted summary judgment in favor of defendant, but denied its motion for attorney fees.
(Superior Court of Los Angeles County, No. BC206996, David A. Workman, Judge.)


The Court of Appeal affirmed. With regard to possible unlawfulness, the court held that defendant's
practice of charging delinquent borrowers with the actual cost of performing property inspections
did not violate Civ. Code, § 2954.4 (restrictions concerning late fees), § 2924c (cure of default), or
§ 2924d (costs of enforcement), nor did it violate Fin. Code, § 50130 et seq. (prohibition against
mortgage loan servicers charging amounts in excess of those permitted by law). Accordingly, there
was no violation of law that would give rise to a cause of action under the unfair competition
law. With regard to possible unfairness, the court also held that defendant's practice was not
unfair on the basis that the harm to the borrowers outweighed the utility of charging the fees.
The court further held that defendant's practice was not unfair, since the deed of trust, reasonably
read, permitted the costs to be so charged. The court also held that defendant's practice was
not unfair, notwithstanding that the mortgage loan servicer's affiliated company performed the
inspections. Moreover, the fact that federal agency servicing guidelines affirmed the utility of
performing property inspections was persuasive evidence that the fees were fair as a necessary
expense incurred by a lender to protect its security. The court held that defendant's practice was
not deceptive, since the deed of trust contained language that was sufficient to notify the borrowers
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that such fees could be imposed on them, and *1159  therefore the practice did not give rise to
a cause of action under the unfair competition law on that basis. Finally, the court held that the
trial court did not abuse its discretion in determining that defendant was not entitled to attorney
fees, since the action was fundamentally an action to enjoin unfair business practices under the
unfair competition law, which does not provide for an attorney fees award to the prevailing party,
as opposed to an action in connection with the enforcement of the note and deed of trust. (Opinion
by Mosk, J., with Turner, P. J., and Grignon, J., concurring.)


HEADNOTES


(1)
Summary Judgment § 26--Appellate Review--Scope of Review.
The appellate court reviews de novo the trial court's decision to grant summary judgment. The
court's stated reasons for granting summary judgment are not binding on the appellate court
because the appellate court reviews its ruling, not its rationale. The appellate court exercises its
independent judgment in determining whether there are triable issues of material fact and whether
the moving party therefore is entitled to judgment as a matter of law. The purpose of the law of
summary judgment is to provide courts with a mechanism to cut through the parties' pleadings
in order to determine whether, despite their allegations, trial is in fact necessary to resolve their
dispute. The court's evidentiary rulings made on summary judgment are reviewed for abuse of
discretion.


(2)
Costs § 35--Attorney Fees--Appeal--Standard of Review--Questions of Law.
Orders denying or granting an award of attorney fees are generally reviewed using an abuse of
discretion standard of review. But a determination of whether the criteria for an award of attorney
fees and costs have been met is a question of law. To the extent the appellate court determines
in what circumstances attorney fees may be recovered in an action that alleges a claim under the
unfair competition law, the court reviews the trial court's order de novo. To the extent the trial
court had discretion to deny attorney fees, the appellate court reviews that determination using the
abuse of discretion standard.


(3)
Unfair Competition § 4--Unfair Competition Law--Purpose--Tests.
The major purpose of Bus. & Prof. Code, § 17200, the unfair competition law, is the preservation
of fair business competition. Unfair competition means and includes any unlawful, unfair, or
fraudulent *1160  business act or practice (Bus. & Prof. Code, § 17200). The test for determining
a violation of the unfair competition law is a disjunctive one; namely, a plaintiff may show that the
acts or practices at issue are either unlawful or unfair or deceptive. A business practice is unlawful
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if it is forbidden by law. The unfair competition law thus creates an independent action when a
business practice violates some other law. No clear test to determine what constitutes an unfair
business practice has been established in California. To show that a business practice is deceptive,
a plaintiff suing under the unfair competition law need only show that members of the public are
likely to be deceived.


(4)
Unfair Competition § 4--Unfair Competition Law--Unlawfulness Test-- Property Inspection Fees
Charged to Delinquent Mortgagors:Mortgages § 16-- Liabilities as to Mortgaged Property.
A mortgage loan servicer's practice of charging delinquent borrowers with the actual cost of
performing property inspections did not violate statutory restrictions concerning late fees under
Civ. Code, § 2954.4, and therefore could not constitute an unlawful violation under the unfair
competition law (Bus. & Prof. Code, § 17200) on that basis. Civ. Code, § 2954.4, limits the amount
that may be charged as a late fee on a delinquent home loan. Property inspection fees are not late
charges. Late charges on delinquent home loans serve two fundamental purposes-they compensate
the lender for administrative expenses and for the cost of money wrongfully withheld, and they
encourage timely payment. A property inspection fee does not serve these purposes. Rather, the
property inspection fee reflects the actual cost the lender incurs to protect its security. Nothing
in Civ. Code, § 2954.4, precludes charging property inspection fees to delinquent borrowers in
furtherance of that purpose.


[See 3 Witkin, Summary of Cal. Law (9th ed. 1987) Security Transactions in Real Property, § 181
et seq.; West's Key Number Digest, Mortgages  298(1).]


(5)
Unfair Competition § 4--Unfair Competition Law--Unlawfulness Test-- Property Inspection Fees
Charged to Delinquent Mortgagors--Statutes Regulating Costs After Default Notice:Mortgages §
16--Liabilities as to Mortgaged Property.
A mortgage loan servicer's practice of charging delinquent borrowers with the actual cost of
performing property inspections did not violate Civ. Code, § 2924c (cure of default) or § 2924d
(costs of enforcement), nor did it violate Fin. Code, § 50130 et seq. (prohibition against mortgage
loan servicers charging amounts in excess of those permitted by law). Accordingly, *1161  there
was no violation of law that would give rise to a cause of action under the unfair competition law
(Bus. & Prof. Code, § 17200). Civ. Code, §§ 2924c and 2924d, do not prohibit property inspection
fees from being charged to a delinquent borrower. They limit the fees that may be charged if a loan
is reinstated or redeemed. The two statutes thus regulate costs that may be charged to a borrower
only after notices of default and sale have been recorded. They do not apply to charges incurred
before such notices have been recorded. Fin. Code, § 50130 et seq., does not include any law
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forbidding the charging of property inspection fees to delinquent borrowers, but merely require
loan servicers to comply with applicable law.


(6)
Unfair Competition § 4--Unfair Competition Law--Unfairness Test-- Utility--Question of Law.
The issue of utility to determine fairness under the unfair competition law (Bus. & Prof. Code,
§ 17200) may be determined as a matter of law. If the utility of the conduct clearly justifies the
practice, no more than a simple motion for summary judgment would be called for.


(7)
Unfair Competition § 4--Unfair Competition Law--Unfairness Test-- Property Inspection Fees
Charged to Delinquent Mortgagors--Utility:Mortgages § 16--Liabilities as to Mortgaged Property.
A mortgage loan servicer's practice of charging delinquent borrowers with the actual cost of
performing property inspections was not unfair on the basis that the harm to the borrowers
outweighed the utility of charging the fees, and therefore the practice did not give rise to a cause
of action under the unfair competition law (Bus. & Prof. Code, § 17200). The cost of the property
inspection, and even of multiple inspections, was insignificant when compared with their utility.
Inspection of the homes of delinquent borrowers revealed that a significant number were vacant,
and permitted the mortgage loan servicer to protect those homes by changing the locks, cutting the
grass, and locking windows and gates. Even if an initial inspection reveals that a home continues
to be occupied and maintained, a lender has legitimate reasons to reinspect the property every
30 to 60 days thereafter. The mortgage loan servicer in this case charged $118 for 13 property
inspections. This figure was not an unreasonable mount to protect the real estate security from
damage or deterioration.


(8)
Unfair Competition § 4--Unfair Competition Law--Unfairness Test-- Property Inspection Fees
Charged to Delinquent Mortgagors--Deed of Trust:Mortgages § 16--Liabilities as to Mortgaged
Property.
A mortgage loan servicer's practice of charging delinquent *1162  borrowers with the actual cost of
performing property inspections was not unfair since the deed of trust, reasonably read, permitted
the costs to be so charged, and therefore the practice did not give rise to a cause of action under
the unfair competition law (Bus. & Prof. Code, § 17200). The deed of trust put the borrowers on
notice that inspections could occur in the event of a default. It informed them that the lender, after
a default, could take any action necessary to protect the lender's rights in the property and the costs
of such actions would become the additional debt of the borrowers. There was nothing inherently
unfair about the provision. The unfairness element of the unfair competition law does not give the
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courts a general license to review the fairness of contracts. Inspecting property after a default is
an action that reasonably may be necessary to protect a lender's security interest.


(9)
Unfair Competition § 4--Unfair Competition Law--Unfairness Test-- Property Inspection Fees
Charged to Delinquent Mortgagors--Affiliated Company Performing Inspections:Mortgages §
16--Liabilities as to Mortgaged Property.
A mortgage loan servicer's practice of charging delinquent borrowers with the actual cost of
performing property inspections was not unfair, and therefore the practice did not give rise to a
cause of action under the unfair competition law (Bus. & Prof. Code, § 17200), notwithstanding
that the mortgage loan servicer's affiliated company performed the inspections. The record did
not show that the mortgage loan servicer disregarded separate corporate identities or charged
fees for inspections not performed. Using an affiliated company conceivably could have reduced
transaction costs and increased efficiency, to the consumer's benefit. Moreover, the fact that federal
agency servicing guidelines affirmed the utility of performing property inspections was persuasive
evidence that the fees were fair as a necessary expense incurred by a lender to protect its security.
It is not unfair to transfer a necessary, reasonable, and actual expense to the delinquent borrower.


(10)
Unfair Competition § 4--Unfair Competition Law--Deceptiveness Test-- Property Inspection Fees
Charged to Delinquent Mortgagors:Mortgages § 16-- Liabilities as to Mortgaged Property.
A mortgage loan servicer's practice of charging delinquent borrowers with the actual cost of
performing property inspections was not deceptive, and therefore the practice did not give rise to
a cause of action under the unfair competition law (Bus. & Prof. Code, § 17200). The deed of trust
contained language that was sufficient to notify the borrowers that such fees could be imposed
on them. The fact that the deed of trust did not expressly state that property inspection fees could
*1163  be charged to the borrower after default did not preclude the mortgage loan servicer from
doing so when the deed of trust unambiguously permitted the lender to charge the delinquent
borrower for whatever was necessary to protect the property's value, including attorney fees and
entering the property to make repairs. This put the borrowers on notice that property inspections
could be performed.


(11a, 11b)
Unfair Competition § 4--Unfair Competition Law--Attorney Fees:Costs § 17--Attorney Fees.
In an unsuccessful action by delinquent borrowers, to challenge a mortgage loan servicer's practice
of charging them with the actual cost of performing property inspections, the trial court did not
abuse its discretion in determining that the mortgage loan servicer was not entitled to attorney
fees, since the action was fundamentally an action to enjoin unfair business practices under the
unfair competition law (Bus. & Prof. Code, § 17200), which does not provide for an attorney fee
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award to the prevailing party, as opposed to an action in connection with the enforcement of the
note and deed of trust.


(12)
Unfair Competition § 4--Unfair Competition Law--Attorney Fees-- Apportionment:Costs § 17--
Attorney Fees.
If a plaintiff prevails in an unfair competition claim (Bus. & Prof. Code, § 17200), it may
seek attorney fees as a private attorney general pursuant to Code Civ. Proc., § 1021.5. There
is no provision for such a right for a successful defendant. A defendant, however, may recover
attorney fees if the plaintiff alleged or prosecuted a non-unfair-competition-law theory of recovery
permitting the prevailing party to recover attorney fees. Under such circumstances, the trial court
may apportion attorney fees incurred in connection with the alternative theory. Such a rule of
apportionment furthers a purpose of the unfair competition law-namely, enforcing consumers'
rights, making it economically feasible to sue when individual claims are too small to justify the
expense of litigation, and encouraging attorneys to undertake private enforcement actions. Thus,
where a plaintiff sues solely under the unfair competition law, fees may not be recovered by a
prevailing defendant. But if a plaintiff does not bring suit solely under the unfair competition law,
the trial court has discretion to apportion fees to claims not brought pursuant to that law-as long
as those claims authorize attorney fee awards.


COUNSEL
Susman Godfrey, Marc M. Seltzer, David H. Boren; Law Offices of Bernard L. Weiner and Bernard
L. Weiner for Plaintiffs and Appellants. *1164
Severson & Werson, Jan T. Chilton; and Sanford Shatz for Defendant and Appellant.


MOSK, J.


J. Lynwood Walker and Violet Walker (the Walkers) appeal from the trial court's grant of summary
judgment in favor of Countrywide Home Loans, Inc. (Countrywide). Countrywide appeals from
the court's denial of its motion for attorney fees.


When a borrower is in default on a loan secured by real property, Countrywide conducts
inspections of the property, the cost of which Countrywide charges to the delinquent borrower. The
Walkers challenge Countrywide's practice of passing the cost of conducting property inspections
to delinquent borrowers, contending that the practice is unlawful, unfair, and deceptive under
Business and Professions Code section 17200 (the unfair competition law). The Walkers argue
property inspection fees are “unlawful” late charges that violate provisions of California's Civil
and Financial Codes; the fees are “unfair” in that the utility of charging them to consumers is
outweighed by the harm to consumers, they are unethical and they are not permitted by the Walkers'
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deed of trust; and the fees are “deceptive” because the Walkers' deed of trust does not authorize
them.


In the published portion of this opinion, we hold that Countrywide's practice of charging delinquent
borrowers with the actual cost of performing property inspections does not violate the unfair
competition law. We also hold that the trial court properly denied Countrywide's motion for
attorney fees because the Walkers' action was fundamentally one brought under the unfair
competition law, which law does not provide for an attorney fees award to the prevailing party. In
the unpublished portion of this opinion, we reject the Walkers' claim that the trial court erred when
it ruled inadmissible the legislative history of Civil Code section 2954.4 (which section governs
late charges on delinquent home loans) and an expert declaration concerning industry custom and
practice in charging property inspection fees to borrowers.


We therefore affirm the judgment and affirm the order denying Countrywide's motion for attorney
fees.


Factual Background


The Walkers' Property Inspection Fees
To purchase their Los Angeles home, the Walkers borrowed $290,000 from Bayside First Mortgage
Inc. (Bayside) in June 1995. That loan was *1165  evidenced by a note and secured by a deed of
trust on the property, both of which Bayside assigned to Countrywide. The deed of trust required
the Walkers not to “destroy, damage or impair the Property, allow the Property to deteriorate, or
commit waste on the Property.” If the Walkers defaulted under the terms of their note, then pursuant
to the deed of trust, “Lender may do and pay for whatever is necessary to protect the value of
the Property and the Lender's rights in the Property. Lender's actions may include ... appearing in
court, paying reasonable attorneys' fees and entering on the Property to make repairs.... [¶] Any
amounts disbursed by Lender under this paragraph 7 shall become additional debt of Borrower
secured by this Security Instrument.” The deed of trust also provided, “Lender or its agent may
make reasonable entries upon and inspections of the Property. Lender shall give Borrower notice
at the time of or prior to an inspection specifying reasonable cause for the inspection.”


The Walkers defaulted on their loan in November 1996. Countrywide asserts that, in accordance
with its usual practice, it gave the Walkers written warnings and collection calls urging them
to reinstate the loan, but that Countrywide's efforts were unavailing. Thereafter, Countrywide
ordered an inspection of the Walkers' property in January 1997 for which it charged the Walkers
$9.50. Thereafter, Countrywide ordered an additional 12 property inspections that were performed
approximately every 30 days and charged the Walkers for the inspections as follows: March 1997,
$9.50; April 1997, $9.50; May 1997, $9.50; June 1997, $9.50; July 1997, $9.50; July 1997, $8.50;
August 1997, $8.50; October 1997, $8.50; October 1997, $8.50; December 1997, $8.50; December
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1997, $8.50; and February 1998, $10. The inspections showed that the Walkers continued to
occupy and maintain the property.


On at least two occasions, no one was home at the time of the inspections, but the inspector left a
calling card. Violet Walker testified that the first time she recalled learning that Countrywide had
charged for property inspections was during the bankruptcy refinance period, which date is not in
the record. J. Lynwood Walker testified that until February 1998 the Walkers had been unaware
that there were inspections of their property.


By January 1998, the Walkers had not cured their default. Therefore, Countrywide noticed a
foreclosure sale of the Walkers' home. In February 1998, the day before the foreclosure sale date,
the Walkers paid off their loan, although the record does not specify in what manner they did so.
The Walkers also paid the $118 charge for the 13 property inspections.


Countrywide's Property Inspection Practice
Countrywide enters into and buys home mortgage loan contracts secured by real property and sells
the loans to secondary market investors. After *1166  selling the loans, Countrywide continues
to administer or “service” them on the investors' behalf. Federal National Mortgage Association
(Fannie Mae), Federal Home Loan Mortgage Corporation (Freddie Mac), and Government
National Mortgage Association (Ginnie Mae) own the majority of loans Countrywide services.


Freddie Mac and Fannie Mae publish guidelines concerning when loan servicers, such as
Countrywide, should conduct property inspections. Freddie Mac requires a loan servicer within
45 to 59 days of a loan default to conduct a property inspection and face-to-face interview with
the borrower if no arrangements have been made to bring a delinquent mortgage current. (2 Fed.
Home Loan Mortgage Corp., Single-Family Seller/Servicer Guide (July 31, 1994) ch. 64, § 64.6,
pp. 64-67.) Inspections continue every month thereafter until satisfactory repayment arrangements
have been made. (Ibid.) Similarly, Fannie Mae's servicing guidebook states that a “[p]art of a
servicer's responsibility for safeguarding the integrity of the properties securing mortgages [that
Fannie Mae has] purchased or securitized includes making periodic inspections of the property ....
[¶] ... [¶] The servicer must inspect a property that secures a delinquent first mortgage before
the 60th day of delinquency.... After the servicer's initial inspection and until such time as the
mortgage is referred for foreclosure, the servicer should schedule subsequent property inspections
for delinquent mortgages as often as it considers necessary to protect our interests.” (Fed. Nat.
Mortgage Assn., Servicing (Sept. 30, 1996) ch. 3, § 303, p. 321.) Once a property has been referred
for foreclosure, the servicer must inspect the property at least every 30 days, and 30 days before
the foreclosure sale. (Ibid.)


When a default on a loan secured by residential property occurs, Countrywide's computer program
orders property inspections depending on the existence of factors such as the amount of time the
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loan has been delinquent and whether the property is subject to a foreclosure sale. Countrywide
orders follow-up inspections each month if the default is not cured. Beginning in 1999, after the
inspections of the Walkers' property took place, when a borrower defaulted on a loan, before
inspecting the property, Countrywide sent a written notice to the borrower that Countrywide
would conduct periodic property inspections so long as the loan remained delinquent and that the
borrower would be responsible for paying the cost of those inspections.


Countrywide's expressed primary purpose in conducting the property inspections is to ascertain
whether the home is occupied. To that end, and depending on the particular circumstances
of a delinquent loan, Countrywide *1167  orders one of three types of property inspections:
(1) an inspection to “verify occupancy,” which inspection may include an inspector contacting
neighbors to determine who, if anyone, is occupying the property; (2) in the event the borrower
has commenced a bankruptcy proceeding, a “bankruptcy drive-by” inspection by which the
investigator verifies occupancy by means other than contacting the property's resident; and (3) for
an unoccupied property, a “vacant walk-thru” inspection, which inspection includes examining the
property's interior and exterior.


A “verify occupancy” inspection cost Countrywide $9.50 in 1995; $10 in 1998; and $12 in 1999.
A “bankruptcy drive-by” inspection cost $8.50 in 1995; $9 in 1998; and $11 in 1999. A “vacant
walk thru” inspection cost $15 in 1995; $15.75 in 1998; and $17.75 in 1999. Countrywide charged
these costs, without markup, to the delinquent borrower. The costs are included in the borrower's
monthly bills, and, if they are not paid and there is a foreclosure on the property, Countrywide seeks
reimbursement of the property inspection costs from the owner of the loan. Countrywide charges
the borrower only the cost of property inspections performed before a notice of default is recorded.


Of about 3,000 inspections performed per month, approximately 10 percent reveal that the property
is vacant. Based on the property inspection report, Countrywide may change locks and make
repairs, protect the property against vandalism, winterize the property, and drain the swimming
pool.


Since late 1997, Countrywide subcontracted performing the inspections to Countrywide Field
Services Corporation, a company affiliated with Countrywide. Countrywide paid just over
$6 million to perform property inspections from 1995 to 1999. It collected from borrowers
$1,278,594.28 in inspection fees from March 1995 to January 2000. Countrywide Field Services
Corporation makes about a $3 profit on each property inspection.


The Walkers' Lawsuit
The Walkers filed their complaint on March 12, 1999, claiming to be private attorneys general.
Seeking declaratory relief, injunctive relief and damages, the Walkers alleged Countrywide
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“regularly and routinely imposes upon borrowers” a property inspection fee upon default that is
actually a “disguised” late fee.


Countrywide filed its motion for summary judgment or, in the alternative, summary adjudication
of issues. In opposition to the motion, the Walkers submitted the expert declaration of a
mortgage banking consultant, who *1168  stated that in her experience she had not encountered
a loan servicing institution such as Countrywide that conducted multiple property inspections in
connection with a loan default or imposed the fees for such inspections on the borrower. The expert
declared that such fees are borne by the loan servicer or mortgagor. The Walkers also submitted a
request for judicial notice of the legislative history of Civil Code section 2954.4, which section sets
a ceiling on the amount that may be charged as a late fee on a delinquent home loan installment.
Countrywide submitted written objections to the expert's declaration and the request for judicial
notice on the grounds of, among others, relevancy and lack of personal knowledge. After sustaining
the objections, the trial court granted summary judgment for Countrywide. The court rejected the
Walkers' contentions that charging property inspection fees to the borrower is unlawful, unfair or
deceptive.


Thereafter, Countrywide moved for its attorney fees, citing Civil Code section 1717 and attorney
fees clauses in the Walkers' note and deed of trust. The Walkers opposed the motion on the grounds,
among others, that it was untimely and that Business and Professions Code section 17200 does not
provide for an award of attorney fees to the prevailing party. The Walkers also argued that if fees
were awardable, then fees should be apportioned so that fees the Walkers incurred on behalf of the
general public were not recoverable. The trial court denied Countrywide's motion for attorney fees
based on its conclusion that “fundamentally this case was solely an action to enjoin an allegedly
unfair business practice....”


The Walkers appealed the trial court's judgment, and Countrywide appealed the court's order
denying attorney fees.


Discussion


I. Standards of Review
(1) We review de novo the trial court's decision to grant summary judgment. (Johnson v. City
of Loma Linda (2000) 24 Cal.4th 61, 65, 67-68 [99 Cal.Rptr.2d 316, 5 P.3d 874].) The court's
stated reasons for granting summary judgment are not binding on us because we review its ruling,
not its rationale. (Szadolci v. Hollywood Park Operating Co. (1993) 14 Cal.App.4th 16, 19 [17
Cal.Rptr.2d 356].) On appeal, this court exercises its independent judgment in determining whether
there are triable issues of material fact and whether the moving party therefore is entitled to
judgment as a matter of law. (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 334-335 [100
Cal.Rptr.2d 352, 8 P.3d 1089].) “The purpose of the law of summary judgment is to provide
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courts with a mechanism to cut through the *1169  parties' pleadings in order to determine
whether, despite their allegations, trial is in fact necessary to resolve their dispute.” (Aguilar v.
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843 [107 Cal.Rptr.2d 841, 24 P.3d 493].) The court's
evidentiary rulings made on summary judgment are reviewed for abuse of discretion. (People ex
rel. Lockyer v. Sun Pacific Farming Co. (2000) 77 Cal.App.4th 619, 639-640 [92 Cal.Rptr.2d 115].)


(2) Orders denying or granting an award of attorney fees are also generally reviewed using an abuse
of discretion standard of review. (Ramos v. Countrywide Home Loans, Inc. (2000) 82 Cal.App.4th
615, 621 [98 Cal.Rptr.2d 388].) But a “determination of whether the criteria for an award of
attorney fees and costs have been met is a question of law.” (Ibid.) To the extent we determine
in what circumstances attorney fees may be recovered in an action that alleges a claim under the
unfair competition law, we review the trial court's order de novo. To the extent the trial court
had discretion to deny attorney fees, we review that determination using the abuse of discretion
standard.


II. Unfair Competition Law


A. The Tests
(3) The major purpose of Business and Professions Code section 17200—the unfair competition
law 1  —is the “preservation of fair business competition. [Citation.]” (Cel-Tech Communications,
Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180 [83 Cal.Rptr.2d 548, 973
P.2d 527] (Cel-Tech Communications).) “As used in this chapter, unfair competition shall mean
and include any unlawful, unfair or fraudulent business act or practice ....” (Bus. & Prof. Code, §
17200.) The California Supreme Court confirmed that the test for determining a violation of the
unfair competition law is a disjunctive one; namely, a plaintiff may show that the acts or practices
at issue are either unlawful or unfair or deceptive. (Cel-Tech Communications, supra, at p. 180.)


1 Business and Professions Code section 17200 does not bear a legislatively imposed title or
name, but has been referred to as the “unfair competition law” or the “UCL.” (Stop Youth
Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 558, fn. 2 [71 Cal.Rptr.2d 731,
950 P.2d 1086].)


1. Unlawful
A business practice is “unlawful” if it is “forbidden by law.” (Farmers Ins. Exchange v. Superior
Court (1992) 2 Cal.4th 377, 383 [6 Cal.Rptr.2d 487, 826 P.2d 730] [citing *1170  Barquis v.
Merchants Collection Assn. (1972) 7 Cal.3d 94, 113 [101 Cal.Rptr. 745, 496 P.2d 817]].) The
unfair competition law thus creates an independent action when a business practice violates some
other law. (Farmers Ins. Exchange v. Superior Court, supra, at p. 383.)
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2. Unfair
No clear test to determine what constitutes an unfair business practice has been established in
California. One court has said that an unfair business practice is one that “offends an established
public policy or when the practice is immoral, unethical, oppressive, unscrupulous or substantially
injurious to consumers” (People v. Casa Blanca Convalescent Homes, Inc. (1984) 159 Cal.App.3d
509, 530 [206 Cal.Rptr. 164, 53 A.L.R.4th 661]), and another court has stated that to determine
whether a business practice is unfair, courts must “ 'weigh the utility of the defendant's conduct
against the gravity of the harm to the alleged victim ....' ” (State Farm Fire & Casualty Co. v.
Superior Court (1996) 45 Cal.App.4th 1093, 1104 [53 Cal.Rptr.2d 229].) The California Supreme
Court criticized these tests as being “too amorphous and provid[ing] too little guidance to courts
and businesses,” but declined to formulate a test for consumer actions. (Cel-Tech Communications,
supra, 20 Cal.4th at p. 185 & fn. 12 [adopting test of unfairness in anticompetitive actions].) As
discussed below, we need not decide which of these tests applies here because we hold that under
either test Countrywide's practice of charging property inspection fees to delinquent borrowers
is fair.


3. Deceptive
To show that a business practice is deceptive, a plaintiff suing under the unfair competition law
need only show that members of the public are likely to be deceived. (Committee on Children's
Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 209, 211 [197 Cal.Rptr. 783, 673
P.2d 660]; see also State Farm Fire & Casualty Co. v. Superior Court, supra, 45 Cal.App.4th
at p. 1105 [“This means that a [Business and Professions Code section] 17200 violation, unlike
common law fraud, can be shown even if no one was actually deceived, relied upon the fraudulent
practice, or sustained any damage”].)


B. Unlawfulness of the Property Inspection Fee
The Walkers contend Countrywide's practice of passing the cost of property inspections to
borrowers violates (1) Civil Code section 2954.4, (2) Civil Code sections 2924c and 2924d, and
(3) Financial Code section 50130 et seq. Nothing in these sections prohibits Countrywide from
charging the cost of property inspections to a delinquent borrower. *1171


1. Civil Code Section 2954.4
(4) The Walkers contend charging property inspection fees to delinquent borrowers violates
statutory restrictions concerning late fees. Legislative restrictions on late fees on home loan
installment payments originated with Garrett v. Coast & Southern Fed. Sav. & Loan Assn. (1973)
9 Cal.3d 731 [108 Cal.Rptr. 845, 511 P.2d 1197, 63 A.L.R.3d 39] (Garrett). At issue in Garrett was
a charge for late payment of a loan installment. The court held that a charge that is “an attempt to
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coerce timely payment by a forfeiture which is not reasonably calculated to merely compensate the
injured lender” is void as a penalty. (Id. at p. 740.) The court also noted that when actual damages
are small and the costs of ascertaining them would be “economically impracticable in each instance
of a default to require a lender to prove to the satisfaction of the borrower the actual damages
by accounting procedures,” a negotiated liquidated damages provision may be given effect. (Id.
at p. 742.)


In response to Garrett, the Legislature enacted Civil Code section 2954.4, 2  the provision the
Walkers invoke as prohibiting Countrywide from charging property inspection fees to delinquent
borrowers. Section 2954.4 limits the amount that may be charged as a late fee on a delinquent home
loan to 6 percent of the installment applicable to the payment of principal and interest on the loan
or five dollars, whichever is greater. (Weber, Lipshie & Co. v. Christian (1997) 52 Cal.App.4th 645,
654 [60 Cal.Rptr.2d 677]; see also Civ. Code, § 2954.5 [requiring notice to delinquent borrower
prior to imposition of late fee].)


The legislative history of Civil Code section 2954.4 in the record, even if considered, does not show
that property inspection fees are, or should be, considered late fees and hence prohibited by that
section. (See generally Assem. Com. on Finance and Insurance, Background Information Relative
to the Costs Associated with the Consummation and Financing of Real Property Transactions
(Nov. 1974) pp. 33-40; Dugald Gillies, Cal. Assn. of Realtors: Statement on Costs Associated with
Real Property Financing Transactions, Nov. 13, 1974.) The legislative history suggests that the
*1172  Legislature was concerned about prohibiting late charges from being imposed more than
once for the late payment of the same installment and establishing uniformity of such charges.
The Legislature, in considering how to deal with late charges, did not consider whether property
inspection fees are “late fees.”


The Walkers' reference to one treatise that suggests, without citing any authority, that property
inspection fees are “late charges” does not establish that inspection fees are, in fact, late charges. (4
Miller & Starr, Cal. Real Estate (3d ed. 2000) Deeds of Trust and Mortgages, § 10.80, p. 242.) They
are not. As noted in Garrett, late charges on delinquent home loans serve two fundamental purposes
—they compensate the lender for administrative expenses and for the cost of money wrongfully
withheld, and they encourage timely payment. (Garrett, supra, 9 Cal.3d at pp. 739-740.) A
property inspection fee does not serve these purposes. It is not designed to encourage timely
payment or to compensate the lender for loss of interest on the late payment. Rather, the property
inspection fee reflects the actual cost the lender incurs to protect its security. Property inspection
fees also are not triggered merely by a default on a home loan. Countrywide orders property
inspections only if certain criteria are established, including what type of loan is in default and how
long the loan has been delinquent. For example, the Walkers defaulted on their loan in November
1996, and Countrywide did not order the first inspection of the Walkers' property until several
months later in January 1997.
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These characteristics of property inspection fees distinguish them from the disguised late charge at
issue in Ridgley v. Topa Thrift & Loan Assn. (1998) 17 Cal.4th 970, 979 [73 Cal.Rptr.2d 378, 953
P.2d 484]. In that action, the California Supreme Court held invalid as a penalty a provision that the
borrower owed the lender a prepayment fee at the time of sale only if the borrower had been more
than 15 days late with any scheduled interest payment. The court looked to the substance of the
provision at issue rather than its form and held that the provision was a disguised penalty because
the condition of the provision's operation—the late payment of interest—logically was unrelated to
the purported function of the charge as compensation for prepayment. (Id. at p. 981.) “The charge
provision is, instead, plainly intended as an incentive for prompt payment of interest.” (Ibid.) In
contrast to the prepayment fee in Ridgley, the property inspection fee here is based on a necessary
procedure that furthers the legitimate business purpose of protecting a lender's security. Nothing
in Civil Code section 2954.4 precludes charging property inspection fees to delinquent borrowers
in furtherance of that purpose. *1173


2. Civil Code Sections 2924c and 2924d
(5) Civil Code sections 2924c and 2924d do not prohibit property inspection fees from being
charged to a delinquent borrower. They limit the fees that may be charged if a loan is reinstated
or redeemed. Civil Code section 2924c, subdivision (a)(1), gives the mortgagor a right to cure a
default by paying the amount in default, plus “reasonable costs and expenses,” thereby reinstating
the loan as if the default had not occurred. 3  The reasonable costs and expenses to which the
mortgagor is limited to recovering are those “incurred for recording, mailing, including certified
and express mail charges, publishing, and posting notices ... and a fee for a trustee's sale guarantee
or, in the event of judicial foreclosure, a litigation guarantee.” (Civ. Code, § 2924c, subd. (c).)
Civil Code section 2924d also contains this limitation on the reasonable costs a lender may charge
to a borrower seeking to redeem property after a notice of sale has been recorded. 4  *1174


Civil Code sections 2924c and 2924d thus regulate costs that may be charged to a borrower only
after notices of default and sale have been recorded. They do not apply to charges incurred before
such notices have been recorded. For example, Civil Code section 2924c refers to the payment of
the amount due as “shown in the notice of default.” The notice of default provides notice to the
borrower and other interested parties of the specific amount that is owed so that the default can be
cured. (Little v. Harbor Pacific Mortgage Investors (1985) 175 Cal.App.3d 717, 720 [221 Cal.Rptr.
59].) After the notice of default is recorded, borrowers are responsible only for the amounts stated
in the notice of default plus specific costs and expenses delineated by statute. (See, e.g., ibid.; see
also Civ. Code, §§ 2924c, 2924d.)


Significantly, a notice of default may include such costs as attorney fees incurred prior to the
notice's recordation. (Caruso v. Great Western Savings (1991) 229 Cal.App.3d 667, 676-677 [280
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Cal.Rptr. 322] [attorney fees incurred in prosecuting a foreclosure are statutorily limited, but other
fees relating to protection of the lender's deed of trust are not so limited]; see also Bruntz v.
Alfaro (1989) 212 Cal.App.3d 411, 421 [260 Cal.Rptr. 488] [Civ. Code, § 2924c limits costs and
trustee's or attorney fees which may be claimed as foreclosure expenses, but does not limit other
expenses “incurred for other purposes”].) After a notice of default is recorded, except in certain
circumstances, a lender or beneficiary is limited to recovering statutorily limited attorney or trustee
fees. (Civ. Code, §§ 2924c, subd. (d), 2924d, subd. (a).) There is no reason why reasonable attorney
fees incurred before a notice of default is recorded can be charged to a borrower and reasonable
property inspection fees incurred during that same time period cannot be charged. Both are fees
incurred to protect the lender's security. Here, Countrywide agrees that it is not permitted to, and
does not, charge to delinquent borrowers property inspection fees incurred after a loan is referred
for foreclosure. 5


5 There is no claim on appeal that Countrywide improperly charged to the Walkers property
inspection fees incurred after the recordation of any notice of default.


3. Financial Code Section 50130 et seq.
Financial Code section 50130 et seq. prohibits regulated residential mortgage loan servicers, such
as Countrywide, from charging amounts in excess of those permitted by law. (See, e.g., Fin. Code,
§§ 50130, subd. (g) [requiring licensed mortgage servicers to comply with applicable California
and federal law requirements], 50204, subd. (i) [prohibiting a licensee from *1175  engaging in
acts in violation of Bus. & Prof. Code §§ 17200 and 17500], 50500 [penalty for willful violation
of code provisions], 50501 [civil penalties for violation of code provisions], and 50504, subd. (a)
[interest recoverable on amounts charged in violation of California Residential Mortgage Lending
Act].) The unfair competition law forbids business practices that violate some other law. (Farmers
Ins. Exchange v. Superior Court, supra, 2 Cal.4th at p. 383.) The Financial Code provisions—the
“other law” to which the Walkers point—merely require loan servicers to comply with applicable
law. The Financial Code sections do not include any law forbidding the charging of property
inspection fees to delinquent borrowers.


Thus, there is no specific provision in either the Financial or Civil Code barring Countrywide from
charging defaulting borrowers for property inspection fees incurred prior to the recordation of a
notice of default, and accordingly, there is no violation of law that would give rise to a cause of
action under the unfair competition law.


C. Unfairness of the Property Inspection Fee
The Walkers argue that charging the fees is unfair for four reasons: (1) the harm to the borrower
outweighs the utility of charging the fees to the delinquent borrower, and the fees are unethical; (2)
the Walkers' deed of trust does not permit the fees to be charged to the borrower; (3) the inspections
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are performed by Countrywide's affiliated company; and (4) the fees are not authorized by federal
servicing guidelines.


1. Utility of Charging Fees to Delinquent Borrowers
(6) The issue of utility to determine fairness under the unfair competition law may be determined
as a matter of law. (See Motors, Inc. v. Times Mirror Co. (1980) 102 Cal.App.3d 735, 740 [162
Cal.Rptr. 543].) “If, as will often be the case, the utility of the conduct clearly justifies the practice,
no more than a simple motion for summary judgment would be called for.” (Ibid.)


(7) Such is the case here. The cost of Countrywide's property inspection, even of multiple
inspections, is insignificant when compared with their utility. (Cf. Bondanza v. Peninsula Hospital
& Medical Center (1979) 23 Cal.3d 260, 266-267 [152 Cal.Rptr. 446, 590 P.2d 22] [contract
requiring payment of one-third of balance due at time of assignment for collection without regard
to the actual cost of collection violated unfair competition law].) Countrywide submitted evidence
showing that before and after a foreclosure sale, about 10 percent of the homes inspected are
vacant. About *1176  5 percent of the homes are unoccupied before a foreclosure sale. To protect
vacant properties, Countrywide may change the locks, cut the grass, and lock windows and gates.


Even if an initial inspection reveals that the home continues to be occupied and maintained, a
lender has legitimate reasons to reinspect the property every 30 to 60 days thereafter. Countrywide
charged $9.50 for a verify occupancy inspection in 1995, and that fee increased to $12 in 1999.
For 13 property inspections, Countrywide charged $118 to the Walkers. This figure is not an
unreasonable amount to protect the real estate security from damage or deterioration. This is
especially true given that, as discussed above, reasonable attorney fees incurred prior to notice
of default to protect the lender's security may be charged to the borrower. The status and ability
of a borrower unable to make monthly loan payments is uncertain and conceivably could change
from month to month. Such a borrower might be unable to maintain the property and is less
likely to occupy the property than a borrower current on a loan. For example, Fannie Mae loan
servicer guidelines require inspections until the borrower has made repayment arrangements,
thereby suggesting that occupancy and the borrower's ability to maintain the property are valid
reasons for continued inspections. There is nothing “unethical” about passing a reasonable cost of
protecting the security to a defaulting borrower. (See People v. Casa Blanca Convalescent Homes,
Inc., supra, 159 Cal.App.3d at p. 530.)


2. Deed of Trust
(8) The Walkers' deed of trust, reasonably read, does permit inspection costs to be charged to the
delinquent borrower. Paragraph 7 of the deed of trust, entitled “Protection of Lender's Rights in the
Property,” states that if the borrower fails to perform the agreement's covenants, then “Lender may
do and pay for whatever is necessary to protect the value of the Property and the Lender's rights in
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the Property. Lender's actions may include paying any sums secured by a lien which has priority
over this Security Instrument, appearing in court, paying reasonable attorneys' fees and entering
on the Property to make repairs.... [¶] Any amounts disbursed by Lender under this paragraph 7
shall become additional debt of Borrower secured by this Security Instrument.” The deed of trust at
paragraph 9 permits the lender to make reasonable inspections of the property upon giving notice
at the time of or before an inspection.


An Illinois federal court held that similar deed of trust provisions were sufficient to authorize
passing the cost of property inspections to the borrower. ( *1177  Majchrowski v. Norwest
Mortgage, Inc. (N.D.Ill. 1998) 6 F.Supp.2d 946.) In Majchrowski, the plaintiffs brought a class
action suit in which they claimed that their mortgage company committed unfair and deceptive
practices when the mortgage company filed a proof of claim that requested a $66 property
inspection fee in plaintiffs' bankruptcy proceeding. (Id. at p. 949.) The court held that the deed
of trust language “unequivocally [permitted] the lender to take whatever action is necessary to
(1) protect the mortgaged property's value and (2) the lender's rights in the property,” including
passing the cost of property inspections to its borrowers. (Id. at p. 965.) “There is no limitation
on what the lender may do and pay for except that it must be necessary to protect its rights in or
the value of the property.” (Ibid.)


The Majchrowski court distinguished In re Burwell (Bankr. E.D.Pa. 1989) 107 B.R. 62, upon which
the Walkers rely, because the parties' mortgage document in Burwell did not contain the broad
language in issue in Majchrowski. The security instrument in Burwell was interpreted by that court
as addressing governmental fees that might encumber property. It did not address “any sort of fees
to discover or remedy conditions extant on the property which could deflate its value as security,
which presumably the inspections are performed to uncover.” (Burwell, supra, 107 B.R. at p.
66.) The court in Majchrowski did not rely upon Burwell and “other bankruptcy court decisions”
because (1) it recognized that the lender may charge fees to the borrowers if authorized by the
mortgage contract; (2) the differences in the language of the contracts; and (3) cases decided in
bankruptcy proceedings apply different standards and burdens of proof and are not binding.


Just as the Majchrowski court concluded, we conclude that the deed of trust “unequivocally
permits” Countrywide to charge the Walkers with the reasonable cost of the property inspections.
The deed of trust put the Walkers on notice that inspections could occur in the event of a default.
It informed them that the lender, after a default, may take any action necessary to protect the
lender's rights in the property and the costs of such actions “shall become the additional debt of
borrower.” There is nothing inherently unfair about the provision. The “unfairness” element of
the unfair competition law “does not give the courts a general license to review the fairness of
contracts.” (Samura v. Kaiser Foundation Health Plan, Inc. (1993) 17 Cal.App.4th 1284, 1299,
fn. 6 [22 Cal.Rptr.2d 20].) Inspecting property after a default is an action that reasonably may be
necessary to protect a lender's security interest.
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3. Affiliated Company
(9) That Countrywide's affiliated company performed the property inspections does not render the
practice of charging property inspection fees to *1178  the borrower unfair. There is no evidence
showing that Countrywide's use of an affiliated company to perform inspections is unfair or
unethical. The record does not show that Countrywide disregarded separate corporate identities or
charged fees for inspections not performed. Using an affiliated company conceivably could reduce
transaction costs and increase efficiency, to the consumer's benefit.


4. Federal Servicing Guidelines
The Walkers correctly point out that federal agency servicing guidelines such as those Freddie
Mac and Fannie Mae promulgate do not require Countrywide to impose the cost of property
inspections on the borrower. Nevertheless, that the guidelines affirm the utility of performing
property inspections is persuasive evidence that the fees are fair as a necessary expense incurred
by a lender to protect its security. It is not unfair to transfer a necessary, reasonable, and actual
expense to the delinquent borrower.


Thus, under any of the possible applicable criteria, Countrywide's imposition of the inspection fee
upon the defaulting borrower is not unfair.


D. Deceptive Nature of the Property Inspection Fee
(10) The Walkers claim that they were “likely to be deceived” because the deed of trust they
signed was “silent on property inspections fees,” and at the time the Walkers entered into their loan
agreement, they were not notified of Countrywide's practice of imposing property inspection fees.
As noted above, the deed of trust contained language that was sufficient to notify the Walkers that
such fees could be imposed on them. That the deed of trust does not expressly state that property
inspection fees may be charged to the borrower after default does not preclude Countrywide
from doing so when the deed of trust unambiguously permits the lender to charge the delinquent
borrower for “whatever” is necessary to protect the property's value, “including” attorney fees and
entering the property to make repairs, and puts the borrower on notice that property inspections
may be performed. (See Federal National Mortgage Assn. v. Bugna (1997) 57 Cal.App.4th 529,
535 [67 Cal.Rptr.2d 233] [only when a document is ambiguous will it be construed against the
drafter].) The deed of trust is not deceptive or likely to deceive borrowers with regard to property
inspection fees.


For the foregoing reasons, the inspection fees in this case do not violate the unfair competition
law. *1179
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III. Evidentiary Objections *


* See footnote, ante, page 1158.


. . . . . . . . . . .


IV. Countrywide's Cross-appeal
Countrywide contends it is entitled to its attorney fees under the terms of the Walkers' note and
deed of trust because the fundamental nature of the Walkers' action was one in connection with
the enforcement of the note and deed of trust. Countrywide also reasons that had the Walkers
refused to pay the property inspection fees and Countrywide filed suit to recover the fees, then
Countrywide, as the prevailing party in such an action, could have recovered its attorney fees. The
Walkers contend that an award of attorney fees is not proper because Countrywide's fee motion
was untimely and the action was not filed “on the contract,” but rather pursuant to the unfair
competition law, which law does not provide for an attorney fees award to the prevailing party.
Although Countrywide's motion was timely, the trial court properly denied it.


A. Timeliness of Countrywide's Attorney Fees Motion *


* See footnote, ante, page 1158.


. . . . . . . . . . .


B. Recoverability of Attorney Fees in an Unfair Competition Law Action
(11a) The trial court denied Countrywide's motion for attorney fees because it concluded the action
was “fundamentally” one to enjoin an unfair business practice under the unfair competition law.
The unfair competition law does not provide for attorney fees, and relief is generally limited to
injunctive relief and restitution. (Cel-Tech Communications, supra, 20 Cal.4th at p. 179; Cortez
v. Purolator Air Filtration Products Co. (2000) 23 Cal.4th 163, 173 [96 Cal.Rptr.2d 518, 999
P.2d 706] [“It [an action brought pursuant to the unfair competition law] is not an all-purpose
substitute for a tort or contract action”]; see also Shadoan v. World Savings & Loan Assn. (1990)
219 Cal.App.3d 97 [268 Cal.Rptr. 207] (Shadoan).)


(12) If a plaintiff prevails in an unfair competition law claim, it may seek attorney fees as a private
attorney general pursuant to Code of Civil Procedure section 1021.5. There is no provision for such
a right for a successful defendant. A defendant, however, may recover attorney fees if the plaintiff
alleged or prosecuted a non-unfair-competition-law theory of recovery permitting the prevailing
party to recover attorney fees. Under such *1180  circumstances, the trial court may apportion
attorney fees incurred in connection with the alternative theory.
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For example, in Shadoan, the plaintiffs prepaid their loan plus a penalty as required by their loan
agreement. In a single cause of action, the Shadoans sued World Savings & Loan Association
pursuant to Business and Professions Code section 17200 and Civil Code section 1670.5 (contract
unenforceable because unconscionable), and alleged that the prepayment penalty provision was
an unfair business practice. (Shadoan, supra, 219 Cal.App.3d at pp. 101, 108.) The trial court
sustained the defendant's demurrer without leave to amend, and the defendant moved for its
attorney fees. (Id. at p. 107.) The Court of Appeal held that the trial court properly apportioned
attorney fees between those recoverable fees incurred in connection with the Shadoans' private
action for relief from their contract and those unrecoverable fees incurred in connection with the
Shadoans' efforts to enjoin an unfair business practice. (Ibid.; see also Californians for Population
Stabilization v. Hewlett-Packard Co. (1997) 58 Cal.App.4th 273, 294-296 [67 Cal.Rptr.2d 621].)


A rule of apportionment furthers a purpose of the unfair competition law—namely, enforcing
consumers' rights, making it economically feasible to sue when individual claims are too small
to justify the expense of litigation, and encouraging attorneys to undertake private enforcement
actions. (Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 126 [96 Cal.Rptr.2d
485, 999 P.2d 718].) Thus, where a plaintiff sues solely under the unfair competition law, fees
may not be recovered by a prevailing defendant. But if a plaintiff does not bring suit solely under
the unfair competition law, the trial court has discretion to apportion fees to claims not brought
pursuant to that law—as long as those claims authorize attorney fees awards.


(11b) Countrywide incorrectly suggests that the trial court failed to follow these principles. The
trial court, citing Business and Professions Code section 17203 and Shadoan stated, “The Court
concludes that fundamentally this case was solely an action to enjoin an allegedly unfair business
practice, and that moving party's reliance on the underlying note and deed of trust to support
an award of attorney's fees, or at least an apportionment of the fees between statutory and
contractual bases of recovery is therefore misplaced. The Court notes that because of the monetary
insignificance of any recovery plaintiffs, if successful, might have had on a contractual claim, it
seems improbable they would have brought any action at all but for the prospect of a large recovery
on their statutory claim.”


The trial court's order clearly states it considered Shadoan. Having done so, the court concluded
that the action was principally one to enjoin an unfair *1181  business practice. The court had the
discretion to make that determination. (Shadoan, supra, 219 Cal.App.3d at p. 109 [“Recognizing
that apportionment is difficult where, as here, there is an identity of issues, we find that the trial
court's apportionment was reasonable in the present case and we will not disturb it”]; see also
Notrica v. State Comp. Ins. Fund (1999) 70 Cal.App.4th 911, 955 [83 Cal.Rptr.2d 89] [“The trial
court did not see fit to apportion the fee award, and there is nothing in this case that persuades us
that it was 'clearly wrong.' [Citation.]”].) Here, the court did not abuse its discretion.
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Disposition
The trial court's judgment and the order denying attorney fees to Countrywide are affirmed. The
parties are to bear their own costs on appeal.


Turner, P. J., and Grignon, J., concurred. *1182


Footnotes


FN2 Civil Code section 2954.4, subdivision (a) provides, in pertinent part: “(a) A charge that
may be imposed for late payment of an installment due on a loan secured by a mortgage or a
deed of trust on real property containing only a single-family, owner-occupied dwelling, shall
not exceed either (1) the equivalent of 6 percent of the installment due that is applicable to
payment of principal and interest on the loan, or (2) five dollars ($5), whichever is greater.
A charge may not be imposed more than once for the late payment of the same installment.
However, the imposition of a late charge on any late payment does not eliminate or supersede
late charges imposed on prior late payments. A payment is not a 'late payment' for the purposes
of this section until at least 10 days following the due date of the installment.”


FN3 Civil Code section 2924c provides, in pertinent part: “(a)(1) Whenever all or a portion
of the principal sum of any obligation secured by deed of trust or mortgage on real property
or an estate for years therein hereafter executed has, prior to the maturity date fixed in that
obligation, become due or been declared due by reason of default in payment of interest
or of any installment of principal, or by reason of failure of trustor or mortgagor to pay,
in accordance with the terms of that obligation or of the deed of trust or mortgage, taxes,
assessments, premiums for insurance, or advances made by the beneficiary or mortgagee in
accordance with the terms of that obligation or of the deed of trust or mortgage, the trustor or
mortgagor ... at any time within the period specified in subdivision (e), if the power of sale
therein is to be exercised, or, otherwise at any time prior to entry of the decree of foreclosure,
may pay to the beneficiary or the mortgagee ... the entire amount due, at the time payment is
tendered, with respect to (A) all amounts of principal, interest, taxes, assessments, insurance
premiums, or advances actually known by the beneficiary to be, and that are, in default and
shown in the notice of default, under the terms of the deed of trust or mortgage and the
obligation secured thereby, (B) all amounts in default on recurring obligations not shown in
the notice of default, and (C) all reasonable costs and expenses, subject to subdivision (c),
which are actually incurred in enforcing the terms of the obligation, deed of trust, or mortgage,
and trustee's or attorney's fees, subject to subdivision (d), other than the portion of principal
as would not then be due had no default occurred, and thereby cure the default theretofore
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existing, and thereupon all proceedings theretofore had or instituted shall be dismissed or
discontinued and the obligation and deed of trust or mortgage shall be reinstated and shall be
and remain in full force and effect, the same as if the acceleration had not occurred.... For the
purposes of this subdivision, the term 'recurring obligation' means all amounts of principal
and interest on the loan, or rents, subject to the deed of trust or mortgage in default due after
the notice of default is recorded; ... [¶] ... [¶] (e) Reinstatement of a monetary default ... may
be made at any time within the period commencing with the date of recordation of the notice
of default until five business days prior to the date of sale set forth in the initial recorded
notice of sale.”


FN4 Civil Code section 2924d provides, in pertinent part: “(a) Commencing with the date that
the notice of sale is deposited in the mail, ... and until the property is sold pursuant to the power
of sale contained in the mortgage or deed of trust, a beneficiary, trustee, [or] mortgagee ... may
demand and receive from a trustor, [or] mortgagor ... those reasonable costs and expenses, to
the extent allowed by subdivision (c) of Section 2924c .... For purposes of this subdivision,
the unpaid principal sum secured shall be determined as of the date the notice of default is
recorded.”


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACIS4&originatingDoc=I65aa898dfab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACIS2924D&originatingDoc=I65aa898dfab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2924C&originatingDoc=I65aa898dfab511d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Walker v. Countrywide Home Loans, Inc., (2002) 98 Cal.App.4th 1158






Wetzel v. Lou Ehlers Cadillac Group Long Term Disability Ins...., 222 F.3d 643 (2000)
28 Employee Benefits Cas. 1345, 2000 Daily Journal D.A.R. 8221


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


222 F.3d 643
United States Court of Appeals,


Ninth Circuit.


Charles WETZEL, Plaintiff–Appellant,
v.


LOU EHLERS CADILLAC GROUP LONG TERM DISABILITY INSURANCE
PROGRAM; Reliance Standard Life Insurance Company, Defendants–Appellees.


No. 97–56437
|


Argued and Submitted March 5, 1999
|


Filed Sept. 7, 1999
|


Rehearing En Banc Granted Jan. 13, 2000
|


Argued and Submitted March 22, 2000
|


Filed July 26, 2000.


Synopsis
Employee brought suit under Employee Retirement Income Security Act (ERISA), seeking long-
term disability benefits under employer's group disability plan. The United States District Court
for the Central District of California, Lourdes G. Baird, J., ruled on summary judgment that claim
was time-barred, and employee appealed. The Court of Appeals, 189 F.3d 1160, reversed and
remanded. On rehearing en banc, the Court of Appeals, T.G. Nelson, Circuit Judge, held that:
(1) California four-year statute of limitations for actions on written contract, rather than time
periods discussed in California Insurance Code provision governing required content of disability
policies, applies in ERISA action to recover disability benefits under written contractual policy in
California; overrulingNikaido v. Centennial Life Ins. Co., 42 F.3d 557 (9th Cir.1994); (2) California
Insurance Code provision does not supply an accrual rule for purposes of applying a statute of
limitations for ERISA claim, and Nikaido's “rolling” accrual rule is abolished; (3) accrual of
ERISA cause of action is determined by federal, not state, law; (4) ERISA cause of action accrues
either at the time benefits are actually denied, or when the insured has reason to know that the
claim has been denied; overrulingWilliams v. UNUM Life Ins. Co., 113 F.3d 1108 (9th Cir.1997);
(5) employee's claim did not accrue when he was informed that his benefits would be limited to 24-
months, and action was not barred by four-year statute of limitations; but (6) remand was required
for further proceedings as to whether suit was contractually barred by limitations provision in
policy.
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Vacated and remanded.


W. Fletcher, Circuit Judge, concurred in the judgment and filed opinion, in which Hug and
Tashima, Circuit Judges, joined.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (9)


[1] Federal Courts Pension and benefit plans
Interpretation of ERISA is a question of law reviewed de novo on appeal. Employee
Retirement Income Security Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.


9 Cases that cite this headnote


[2] Federal Courts Statutes, regulations, and ordinances, questions concerning in
general
Court of Appeals reviews district court's interpretation of state law, including state statutes,
de novo.


6 Cases that cite this headnote


[3] Federal Courts Federally created rights
Labor and Employment Time to sue and limitations
There is no specific federal statute of limitations governing claims for benefits under an
ERISA plan, and court thus must look to the most analogous state statute of limitations.
Employee Retirement Income Security Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.


47 Cases that cite this headnote


[4] Labor and Employment Time to sue and limitations
California four-year statute of limitations for actions on written contract, rather than time
periods discussed in California Insurance Code provision governing required content of
disability policies, applies in ERISA action to recover disability benefits under written
contractual policy in California; overruling Nikaido v. Centennial Life Ins. Co., 42 F.3d 557
(9th Cir.1994). Employee Retirement Income Security Act of 1974, § 2 et seq., 29 U.S.C.A.
§ 1001 et seq.; West's Ann.Cal.C.C.P. § 337; West's Ann.Cal.Ins.Code § 10350.11.
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55 Cases that cite this headnote


[5] Labor and Employment Interpretation of Plan
Although federal law governed court's interpretation of ERISA group disability policy,
court could examine state law to guide its decision-making process if state law was
consistent with the goals and objectives of ERISA. Employee Retirement Income Security
Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.


1 Case that cites this headnote


[6] Limitation of Actions Labor and Employment
California Insurance Code section requiring disability policies to include specified
provision regarding limitation of actions on policy is not a statute of limitations and does
not supply an accrual rule for purposes of applying a statute of limitations for ERISA
claims; rather, California statute simply establishes a contractual claim and proof of loss
framework to be included in an insurance policy. Employee Retirement Income Security
Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.; West's Ann.Cal.Ins.Code § 10350.11.


51 Cases that cite this headnote


[7] Federal Courts Computation and tolling
Accrual of an ERISA cause of action is determined by federal, rather than state, law.
Employee Retirement Income Security Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.


17 Cases that cite this headnote


[8] Limitation of Actions Demand for performance of contract
Limitation of Actions Labor and employment
Under federal law, an ERISA cause of action accrues either at the time benefits are actually
denied, or when the insured has reason to know that the claim has been denied; overruling
Williams v. UNUM Life Ins. Co., 113 F.3d 1108 (9th Cir. 1997). Employee Retirement
Income Security Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.
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[9] Limitation of Actions Demand for performance of contract
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Limitation of Actions Labor and employment
ERISA action, seeking long-term disability benefits under employer's group disability
plan, did not accrue for statute of limitations purposes when employee was informed that
his benefits would be limited to 24-months, given that he was still receiving benefits when
he received that letter and letter invited him to furnish further information, such that he
could have reasonably believed his benefits had not been finally denied at that time; rather,
cause of action did not accrue prior to subsequent letter at end of the 24-month period, or, at
the latest, the clear rejection of his claim for benefits several months after that. Employee
Retirement Income Security Act of 1974, § 2 et seq., 29 U.S.C.A. § 1001 et seq.; West's
Ann.Cal.C.C.P. § 337.
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Appeal from the United States District Court for the Central District of California Lourdes G.
Baird, District Judge, Presiding. D.C. No. CV–97–03461–LGB


Before: HUG, Chief Judge, and BROWNING, O'SCANNLAIN, TROTT, RYMER, T.G.
NELSON, TASHIMA, THOMAS, SILVERMAN, McKEOWN and W. FLETCHER, Circuit
Judges.


Opinion


T.G. NELSON, Circuit Judge:


Charles Wetzel appeals from the district court's summary judgment in his ERISA suit seeking long-
term disability benefits under his employer's group disability plan. Relying on our prior decisions
in Williams v. UNUM Life Ins. Co., 113 F.3d 1108 (9th Cir.1997), and Nikaido v. Centennial Life
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Ins. Co., 42 F.3d 557 (9th Cir.1994), the district court determined that Wetzel's claim was not
filed within the applicable statute of limitations period and was therefore statutorily time-barred.
A panel of this court reversed the district court, holding that the district court erred in determining
the proper accrual date for Wetzel's claim. Wetzel v. Lou Ehlers Cadillac Group, 189 F.3d 1160
(9th Cir.1999). The panel opinion was withdrawn when this court voted to rehear the case en banc.
Wetzel v. Lou Ehlers Cadillac Group, 199 F.3d 1111 (9th Cir.2000). We now overrule our prior
decisions in Williams and Nikaido, and hold that Wetzel's claim was not time-barred under the
applicable statute of limitations. Because the parties did not have an opportunity to fully develop
the issue of whether Wetzel's case may be contractually time-barred, we remand to the district
court for further proceedings.


I. 1


1 This section is adapted from Judge Wiggins' majority panel opinion.


Wetzel, as an employee of Lou Ehlers Cadillac, was a participant in the Lou Ehlers Cadillac Group
Long Term Disability Insurance Program (the “Plan”), which is an employee welfare benefit plan
established by Lou Ehlers Cadillac for its employees. Reliance Standard Life Insurance Company
(“Reliance”) funded a long-term disability benefit (the “LTD Benefit”) contained in the Plan for
the Plan's participants.


The LTD Benefit was set out in its own separate policy (the “LTD Policy” or “policy”). The
LTD Policy provided monthly benefits to participants for periods during which they met the LTD
Policy's definition *646  of “total disability.” The LTD Policy defined “total disability” during the
first two years of a claim as an inability to perform the material duties of the participant's own
occupation and thereafter required the participant to be totally disabled from all occupations to
continue receiving benefits. The LTD Policy limited claims relating to a mental disorder to a two-
year benefit period unless the participant was confined in a hospital or institution.


Wetzel submitted a claim for long-term disability benefits to Reliance in August 1991, alleging
that he was totally disabled as a result of stomach pain, diarrhea, headaches, hand tremors, and
insomnia. Reliance began paying monthly benefits pursuant to the LTD Policy in March 1992,
retroactive to July 1991.


By letter dated August 5, 1992, Reliance notified Wetzel that it viewed his claim as psychiatric
in nature and that because benefits were payable only for a maximum of twenty-four months if a
disability resulted from a mental or nervous disorder, Wetzel's benefits would terminate upon the
completion of twenty-four months, on July 30, 1993. Reliance then informed Wetzel that, “[s]hould
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you disagree with this determination, we would be happy to review any additional information
you wish to submit in support of your claim for continued benefits.”


Reliance discontinued Wetzel's benefits in August 1993. In an August 13, 1993, letter, Reliance
reiterated its position that Wetzel's benefits were based upon a mental or nervous disorder and
indicated that “no benefits will be paid beyond August 1, 1993.” Finally, in an October 4, 1993,
letter, Reliance again reiterated its position that “all of the medical information we have received
indicates that the primary cause of [Wetzel's] disability is due to [his] mental/nervous condition”
and, consequently, that “no additional benefits can be paid as a result of [his] claim.”


After further correspondence, as well as assistance by the California Department of Insurance,
Wetzel filed suit against Reliance and the Ehlers Plan on May 6, 1997. Defendants later moved
for summary judgment on statute of limitations grounds. The district court subsequently granted
the motion. Wetzel now timely appeals from the resulting judgment in favor of defendants.


II.


A. Standard of Review
[1]  [2]  We review a district court's grant of summary judgment de novo. See Robi v. Reed, 173
F.3d 736, 739 (9th Cir.1999). “Viewing the evidence in the light most favorable to the nonmoving
party, the appellate court determines whether there are any genuine issues of material fact and
whether the district court correctly applied the relevant substantive law.” Id. The interpretation of
ERISA is a question of law reviewed de novo. See Babikian v. Paul Revere Life Ins. Co., 63 F.3d
837, 839 (9th Cir.1995). We review the district court's interpretation of state law, including state
statutes, de novo. See In re McLinn, 739 F.2d 1395, 1397–98 (9th Cir.1984) (en banc).


B. Jurisdiction
Wetzel's cause of action arises under the Employee Retirement Income Security Act of 1974, 29
U.S.C. §§ 1001–1461 (“ERISA”). His action was brought under 29 U.S.C. § 1132(a), and the
district court had jurisdiction under 29 U.S.C. § 1132(e). We have jurisdiction under 28 U.S.C.
§ 1291.


III.


A. Applicable Statute of Limitations
[3]  There is no specific federal statute of limitations governing claims for benefits under an
ERISA plan. Flanagan v. Inland Empire Elec. Workers Pension Plan, 3 F.3d 1246, 1252 (9th
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Cir.1993). We must therefore look to the most analogous state statute of limitations. Id. Because
Wetzel's claim for benefits arose in California, *647  we look to California law for the most
analogous statute of limitations.


[4]  In Nikaido v. Centennial Life Ins. Co., 42 F.3d 557 (9th Cir.1994), which also involved a
claim under an ERISA disability plan arising in California, we held that California Insurance Code
Section 10350.11 2  provided the applicable statute of limitations for such a claim. Id. at 559. In so
holding, we rejected the beneficiary's argument that the proper limitations period was the four-year
period for actions based on a written contract under California Code of Civil Procedure Section
337 3  because we found that Section 10350.11 “provide[d] a closer analogy to this case than does
the more general breach of contract provision [of Section 337].” Nikaido, 42 F.3d at 559. For the
following reasons, we hold that the Nikaido analysis was in error.


2 Section 10350.11 provides:
Limitation of actions on policy
A disability policy shall contain a provision which shall be in the form set forth herein.
Legal Actions: No action at law or in equity shall be brought to recover on this policy prior
to the expiration of 60 days after written proof of loss has been furnished in accordance
with the requirements of this policy. No such action shall be brought after the expiration
of three years after the time written proof of loss is required to be furnished.


Cal. Ins.Code § 10350.11.


3 Section 337 provides, in relevant part, that “[a]n action upon any contract, obligation or
liability founded upon an instrument in writing” must be commenced within four years.
Cal.Code Civ. P. § 337.


Section 10350.11 is one of several Compulsory Standard Provisions required by California law to
be included in “each disability policy delivered or issued for delivery to any person” in California. 4


Cal. Ins.Code § 10350. Forty-two states, Puerto Rico and the Virgin Islands all have statutes
requiring identical or virtually identical language in certain insurance contracts. 5  The courts
that have addressed limitations period defenses to suits involving insurance policies containing
this required language have consistently focused on the resulting policy provisions—rather than
the statutes mandating their inclusion—and have found that the provisions create enforceable
contractual limitations *648  periods for bringing suit on an insurance contract. 6


4 Both Section 10350.11 and Section 10350.7 (which will be discussed infra ) of the California
Insurance Code are statutes governing the content of insurance policies. They are not,
therefore, preempted under ERISA, see 29 U.S.C. § 1144(b)(2)(A); see generally UNUM
Life Ins. Co. v. Ward, 526 U.S. 358, 367, 119 S.Ct. 1380, 143 L.Ed.2d 462 (1999), and the
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contractual provisions they require to be included in the policy govern the relationship of
the parties.


5 See Ala.Code §§ 27–19–14, 27–20–5(7); Alaska Stat. § 21.54.030; Ariz.Rev.Stat. § 20–
1355; Ark.Code Ann. §§ 23–85–116, 23–86–102(7); Colo.Rev.Stat. § 10–16–202(12);
Conn. Gen.Stat. § 38a–483(a)(11); Del.Code Ann. tit. 18, §§ 3315, 3541(7); D.C.Code Ann.
§ 35–517(c)(1)(K); Ga.Code Ann. § 33–29–3(b)(11); Haw.Rev.Stat. § 431:10A–105(11);
Idaho Code §§ 41–2115, 41–2207(7); 215 Ill. Comp. Stat. 5/357.12; Ind.Code § 27–8–5–
3(11); Iowa Code § 514A.3(1)(k); Kan. Stat. Ann. § 40–2203(A)(11); Ky.Rev.Stat. Ann. §§
304.17–150, 304.18–070(7); Me.Rev.Stat. Ann. tit. 24–A, § 2715; Mass. Gen. Laws ch. 175
§ 108(3)(a)(11); Mich. Comp. Laws § 500.3422; Minn.Stat. § 62A.04(2)(11); Miss.Code
Ann. § 83–9–5(1)(k); Mo.Rev.Stat. § 376.777(1)(11); Mont.Code Ann. § 33–22–602(7);
Neb.Rev.Stat. § 44–710.03(11); Nev.Rev.Stat. §§ 689A.150, 689B.080; N.H.Rev.Stat. Ann.
§ 415:6(I)(11); N.J. Stat. Ann. § 17B:26–14; N.M. Stat. Ann. § 59A–22–14; N.Y. Ins. Law
§ 3216(d)(1)(K); N.C. Gen.Stat. § 58–51–15(a)(11); Ohio Rev.Code Ann. § 3923.04(K);
Okla. Stat. tit. 36, § 4405(A)(11); Or.Rev.Stat. § 743.441; 40 Pa. Cons.Stat. § 753(A)(11);
R.I. Gen. Laws §§ 27–18–3(a)(11), 27–34.2–7(b)(1)(x); S.C.Code Ann. § 38–71–735(m);
S.D. Codified Laws § 58–18–27; Tenn.Code Ann. § 56–26–108(11); Tex. Ins.Code Ann. §
3.70–3(A)(11); Vt. Stat. Ann. tit. 8, § 4065(11); Wash. Rev.Code § 48.20.142; W. Va.Code
§ 33–15–4(k); Wyo. Stat. Ann. §§ 26–18–115, 26–19–107(a)(vii); P.R. Laws Ann. tit. 26,
§ 1615; V.I.Code Ann. tit. 22, § 865. The seven states with significantly different statutory
schemes are Florida, Louisiana, Maryland, North Dakota, Virginia, Utah and Wisconsin.


6 See, e.g., Esbrandt v. Provident Life and Accident Ins. Co., 559 F.Supp. 23, 24 (E.D.Pa.1983)
(finding policy provision that was required by state statute was a “contractual suit limitation
clause”); Gipson v. Life Ins. Co. of N. Am., 529 F.Supp. 224, 225–26 (E.D.Mich.1981)
(finding action barred by contractual limit that was included in policy pursuant to state law).


[5]  Similarly, California courts have treated policy provisions that arise out of the application
of Section 10350.11 as contractual limitations periods which operate distinct and apart from
the statutory limitations period set by the state legislature. See Mize v. Reserve Life Ins. Co.,
48 Cal.App.3d 487, 121 Cal.Rptr. 848, 853 (1975). 7  Any lawsuit between the parties to the
policy would seek to interpret and enforce the terms of the disability policy itself and not
Section 10350.11. 8  These contractual limitations periods are thus subject to rules governing the
interpretation of contracts and contractual defenses. 9  See, e.g., NN Investors Life Ins. Co., Inc. v.
Superior Court, 208 Cal.App.3d 1070, 256 Cal.Rptr. 598, 600 (1989).


7 Although federal law governs our interpretation of this ERISA policy, we may “examine
state law to guide our decision making process if state law is consistent with the goals and
objectives of ERISA.” Deegan v. Continental Cas. Co., 167 F.3d 502, 507 (9th Cir.1999).
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8 In fact, the affirmative defenses of both the Plan and the insurer refer to the policy provision
itself, not the statute.


9 Although one California appellate court has referred to Section 10350.11 as a “statute of
limitations,” CBS Broadcasting, Inc. v. Fireman's Fund Ins. Co., 70 Cal.App.4th 1075, 83
Cal.Rptr.2d 197, 200 (1999), we find this case to be unpersuasive because that statement was
made in dictum. The issue before that court was not whether Section 10350.11 was a statute
of limitations, but rather whether the insurance policy before it was a policy for “disability
insurance.” See id. Furthermore, that court inexplicably omitted the first sentence of Section
10350.11 when quoting it, see id. at 200 n. 1, and it thus appears that the brief reference to
Section 10350.11 as a “statute of limitations” was not based upon a complete consideration
of the entire statute.


By this statutory device, California has taken the limitation off the law library shelves and made it
a matter of contract, available in the policy itself for review by the insured, the beneficiaries and
the insurer's claims administrators. What results from application of this statute is a contractual
provision relating to the handling of claims. The claims themselves are, however, administered
pursuant to the terms of the contract, and not by reason of the statute.


In sum, although Section 10350.11 performs much the same functions as would a statute of
limitations, it is not itself a statute of limitations. We therefore overrule Nikaido on this point
and hold that California's statute of limitations for suits on written contracts, California Code of
Civil Procedure Section 337, provides the applicable statute of limitations for an ERISA cause
of action based on a claim for benefits under a written contractual policy in California. Cf. Miles
v. New York State Teamsters Conf. Pension and Retirement Fund Employee Pension Ben. Plan,
698 F.2d 593, 598 (2d Cir.1983) (finding New York's six-year statute of limitations for actions on
a contract the most analogous statute of limitations for ERISA actions brought under 29 U.S.C.
§ 1132); I.V. Servs. of Am., Inc. v. Inn Dev. & Management, Inc., 7 F.Supp.2d 79 (D.Mass.1998)
(finding state statute of limitations for actions based on a contract was most analogous for ERISA
purposes before analyzing contractual limitations period included in policy), aff'd, 182 F.3d 51
(1st Cir.1999); Nolan v. Aetna Life Ins. Co., 588 F.Supp. 1375 (E.D.Mich.1984) (same). 10


10 In Nolan, the court rejected the defendant's proposal that Mich. Comp. Laws § 500.3422
controlled “for the simple reason that, by its own language, that statute is not a statute of
limitations. [Section] 500.3422 merely requires that a certain provision, containing a time
limitation, be included in certain disability insurance policies; it itself is not a statute of
limitations.” Nolan, 588 F.Supp. at 1378.
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Prior to Nikaido, accrual of a federal action under ERISA was determined by the application of a
federal rule of accrual. See Northern Cal. Retail Clerks Unions v. Jumbo Markets, 906 F.2d 1371,
1372 (9th Cir.1990). In Nikaido, although we recognized that “[f]ederal law determines when a
cause of action under ERISA accrues,” 42 F.3d at 559, we eliminated federal law as the basis for
determining when an ERISA action accrued. We held that because “the state statute that prescribes
the limitation period,” Section 10350.11, contained its own “accrual” provision, 11  it supplanted
the usual federal accrual rule. See 42 F.3d at 559–60.


11 Section 10350.11 requires disability policies to define the date on which the limitations
period begins to run as “the time written proof of loss is required to be furnished.” Cal.
Ins.Code § 10350.11. California Insurance Code § 10350.7 requires disability policies to
define the time within which such proof of loss must be furnished:


Written proof of loss must be furnished to the insurer ... in case of claim for loss for which
this policy provides any periodic payment contingent upon continuing loss within 90 days
after the termination of the period for which the insurer is liable....


Cal. Ins.Code § 10350.7.


[6]  [7]  However, since Section 10350.11 is not a statute of limitations, it also does not supply an
accrual rule for purposes of applying a statute of limitations. To the contrary, this statute simply
establishes a contractual claim and proof of loss framework to be included in an insurance policy. It
does not govern when ERISA claims accrue. We therefore overrule Nikaido on this point also and
hold that the accrual of an ERISA cause of action is determined by federal, rather than state, law.
See Northern Cal. Retail, 906 F.2d at 1372. Nikaido is overruled in its entirety, and its “rolling”
accrual rule is no longer the law of this circuit.


[8]  In Williams v. UNUM Life Ins. Co., 113 F.3d 1108 (9th Cir.1997), where we attempted to
limit the applicability of Nikaido 's rolling accrual rule to “cases where an insured failed to provide
adequate proof of loss because in such cases the insurer is ordinarily under no duty to inform
the insured whether his claim has been approved,” id. at 1112, we were constrained by our prior
decision in Nikaido. See id. Thus, in an excess of caution, we also overrule Williams. We hold that
under federal law, an ERISA cause of action accrues either at the time benefits are actually denied,
Menhorn v. Firestone Tire & Rubber Co., 738 F.2d 1496, 1501 (9th Cir.1984), or when the insured
has reason to know that the claim has been denied. Price v. Provident Life & Accident Ins. Co.,
2 F.3d 986, 988 (9th Cir.1993).


C. Application of Appropriate Statute of Limitations and Rule of Accrual
[9]  We now must determine when Wetzel's ERISA claim accrued and whether his cause of
action was filed within four years of the date it accrued as required under the applicable statute of
limitations, Section 337 of the California Code of Civil Procedure.
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When Wetzel was informed in August 1992 that his benefits would be limited to twenty-four
months, he was still receiving benefits. In fact, the benefits continued through July 1993. The letter
sent to him in August 1992 said, in part:


Based on the medical information contained in your long term disability claim file, benefits
will be issued in accordance with the above policy provision [limiting benefits to twenty-four
months for a mental or nervous disorder].


Should you disagree with this determination, we would be happy to review any additional
information you wish to submit in support of your claim for continued benefits.


*650  Because this August 1992 letter stated that the decision to limit benefits to twenty-four
months was based on the status of Wetzel's file at that time, and invited Wetzel to furnish further
information, Wetzel could have reasonably believed his benefits had not been finally denied,
particularly in view of the fact that he was still receiving benefit payments at that time. See Martin
v. Construction Laborer's Pension Trust, 947 F.2d 1381, 1385 (9th Cir.1991) (holding that an action
for the payment of benefits accrues upon the insurer's “clear and continuing repudiation” of the
insured's claim). We therefore conclude that Wetzel's cause of action did not accrue in August
1992 or at any time prior to the August 1993 letter, or at the latest, the clear rejection of his claim
for benefits in October of 1993. Wetzel's action, filed in May 1997, was thus commenced within
the four-year statutory limitations period.


IV.


Now that we have determined that Wetzel's action is not barred by the statute of limitations, the
viability of his claim is determined by the terms of the policy. Thus, the next inquiry is whether
Wetzel's action is contractually barred by the limitations provision in the policy.


The policy provides that an action to recover benefits under the policy must be commenced within
“three years after the time written proof of loss is required.” For a claim of total disability, this
written proof of loss must be sent to the insurer “within ninety (90) days after the termination of
the period for which” the insurer is liable.


In determining whether Wetzel complied with these policy provisions, it is necessary first to
distinguish between the denial of a basic entitlement to benefits on the one hand, and the denial
of an entitlement to recover a particular periodic installment on the other. This distinction was
recognized by the California Supreme Court in Dillon v. Board of Pension Comm'rs, 18 Cal.2d
427, 116 P.2d 37, 39 (1941). In that case, the plaintiff sought to recover widow's pension benefits
following the suicide of her husband. She filed her application for benefits within the requisite six
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months under the policy, but waited more than three years after the board's rejection of her claim
to file suit. See Dillon, 116 P.2d at 38.


In affirming the superior court's dismissal of Mrs. Dillon's claim for failure to file within the three-
year statutory period, the California Supreme Court rejected Mrs. Dillon's contention that a new
statutory period arose for each monthly benefit which was not paid. The court noted that the right
to receive periodic pension benefits is a continuing one, and the time limitation for the right to
file suit on any particular payment commences when the payment becomes due. However, the
court held that before suit could be filed to recover the monthly payments, the right to receive
the pension must first be established. As the court put it, “[a]n action to determine the existence
of the right thus necessarily precedes and is distinct from an action to recover installments which
have fallen due after the pension has been granted.” Id. at 39. Accord Baillargeon v. Department
of Water and Power, 69 Cal.App.3d 670, 138 Cal.Rptr. 338, 346 (1977).


Applying the contract terms in light of California law to Wetzel's case, however, cannot be done on
this record. Nikaido was decided in 1994, and the complaint in this case was filed in 1997. Because
the parties and the district court were constrained by that case to regard the state insurance statute
as the statute of limitations, they did not have the opportunity to construe the language included
in the policy pursuant to state law for what it was-contractual provisions for claims and proof of
loss. We therefore remand to the district court for a determination of how those provisions apply
to Wetzel's claim. The district court may then decide whether summary judgment is appropriate,
and proceed accordingly. In complying with *651  this mandate, the district court may enter such
orders and hold such hearings, if any, as it deems appropriate.


CONCLUSION


For the reasons stated, the judgment of the district court is VACATED, and we REMAND for
proceedings not inconsistent with this opinion.


W. FLETCHER, Circuit Judge, with whom HUG and TASHIMA, Circuit Judges, join, concurring
in the judgment:
The two questions in this case are fairly straightforward. First, what law provides the period for
the statute of limitations, and how long is that period? Second, what law provides the accrual rule
for determining when the limitations period begins to run, and what is that accrual rule?


The majority answers the first by saying that we look to the limitations period provided under
California law for written contracts. California Code of Civil Procedure § 337 sets that period as
four years. The majority answers the second by saying that we look to federal law under ERISA for
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the accrual rule. That rule provides that the claimant's cause of action accrues either when benefits
are actually denied or the claimant has reason to know that they are denied.


I respectfully disagree. The answer to the first question should be that we look to California
Insurance Code § 10350.11, which sets the limitations period as three years. The answer to the
second question should be that we look to California Insurance Code § 10350.7, which provides
that the cause of action accrues, and the limitations period begins to run, 90 days after the claimant
is required to submit written proof of loss to the insurer.


I


California Insurance Code § 10350.11 provides the statutory limitations period for disability
insurance policies issued in California. Section 10350.11 is one of a series of provisions required
by California Insurance Code § 10350 to be included in the text of California disability insurance
policies. See Cal. Ins.Code §§ 10350.1–10350.12. An insurer may substitute a different provision
in place of § 10350.11, but only if the substitute provision is approved by the State Insurance
Commissioner and only if it is “not less favorable in any respect to the insured or the beneficiary.”
Cal. Ins.Code § 10350. As the majority opinion indicates, most states have identical, or nearly
identical, statutes providing a limitations period for disability insurance policies.


California's section 10350.11 provides:


A disability policy shall contain a provision which shall be in the form set forth herein.


Legal Actions: No action at law or in equity shall be brought to recover on this policy prior to
the expiration of 60 days after written proof of loss has been furnished in accordance with the
requirements of this policy. No such action shall be brought after the expiration of three years
after the time written proof of loss is required to be furnished.


Although an insurer is permitted by the statute to obtain approval from the Insurance
Commissioner for a more generous period in which to bring suit, § 10350.11 specifies a minimum
limitations period of three years. Because the limitations period is required by statute rather than
based on bargaining between the parties, it is a statute of limitations rather than a mere contractual
term.


The requirement of § 10350 that the limitations period be incorporated into the text of the contract
does not indicate the contrary. It simply indicates that California lawmakers considered the three-
year period specified in § 10350.11 to be so important that they required it to be written where a
policy holder is most likely to read it. The majority seems to believe that because § 10350.11 is
a contractual *652  provision it cannot also be a statute of limitations. I see no reason to believe
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that this must be so. Rather, it seems to me a matter of common sense that § 10350.11 is both a
contractual provision and a statute of limitations.


The majority's choice of the four-year period provided in California Code of Civil Procedure § 337
was specifically rejected by this court in Nikaido v. Centennial Life Insurance Co., 42 F.3d 557 (9th
Cir.1994). In Nikaido, we held that the three-year period of § 10350.11 “provides a closer analogy
to this case than does the more general breach of contract provision.” Id. at 559. The majority
in this case overrules Nikaido and holds that the four year period of § 337 is the proper analogy
because, in the majority's view, § 10350.11 provides a contractual limitations period rather than a
statute of limitations. The majority bases its conclusion on non-California and California cases.


The majority writes that decisions construing comparable provisions in other states than California
“have consistently focused on the resulting policy provisions—rather than the statutes mandating
their inclusion—and have found that the provisions create enforceable contractual limitations
periods for bringing suit on an insurance contract.” Supra at 647–48. It cites three cases in which
a limitations period stated in a statute is required by statute to be included in the text of a contract.
All three are suits under disability insurance policies, and all three involve statutory provisions
virtually identical to § 10350.11.


Two cases, both decided in the Eastern District of Michigan, involved a Michigan statute. See
Nolan v. Aetna Life Insurance Co., 588 F.Supp. 1375 (E.D.Mich.1984); Gipson v. Life Insurance
Company of North America, 529 F.Supp. 224 (E.D.Mich.1981). The district court in Nolan
explicitly held that the three-year limitations period was contractual in nature and that the relevant
statute of limitations was Michigan's six-year statute for contracts. The court in Gipson, three years
earlier, had been less explicit, but its opinion is consistent with Nolan. These two cases clearly
establish the rule in the Eastern District of Michigan and directly support the majority's opinion
in this case.


The third case, Esbrandt v. Provident Life and Accident Insurance Co., 559 F.Supp. 23
(E.D.Pa.1983), is not as explicit at the majority might wish. The district court enforced a three-year
period contained in a Pennsylvania statute, stating, “[a]t issue here is a suit limitation clause, which
is required by state law.” Id. at 25 n. 5 (emphasis in original). For this case to provide direct support
for the majority, it needs not only to enforce the statutorily required limitations period stated in the
policy; it needs also to say that there is a statute of limitations different from, and longer than, the
statutory limitations period that is required to be in the contract. But the case contains no hint that
there is a longer statute of limitations lurking outside the statutorily required limitations period.


The California cases are less useful to the majority. The majority writes that “California courts
have treated policy provisions that arise out of the application of Section 10350.11 as contractual
limitations periods which operate distinct and apart from the statutory limitations period set by
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the legislature.” Supra at 648 (emphasis in original). The majority cites two cases in support of
this proposition, one involving life insurance and the other involving health insurance. Neither
case involves disability insurance, and neither mentions § 10350.11 as the source of the policy
provision at issue. The failure to mention § 10350.11 is not surprising, since that section, by its
terms, applies only to disability insurance. (Indeed, I have not been able to discover any California
statute, other than § 10350.11, that specifies a limitations period and requires that the period be
stated in the text of a policy.)


*653  The first case, Mize v. Reserve Life Insurance Co., 48 Cal.App.3d 487, 121 Cal.Rptr. 848
(1975), dealt with life insurance. The policy included a three-year limitations period set out in
language comparable to § 10503.11, but there is no indication in the opinion that the contractual
period in the policy was required by § 10503.11 (or by any other provision of California law).
Indeed, there is some suggestion to the contrary, for in discussing the period in the policy the court
wrote, “ ‘[W]e accept as a settled principle of law that an insurer may by the contract of insurance
limit the time within which suit may be brought on the policy so as to provide a shorter time than is
provided by law.’ ” Id. at 495, 121 Cal.Rptr. 853 (quoting Genuser v. Ocean Accident, etc. Corp.,
57 Cal.App.2d 979, 983, 135 P.2d 670, 672 (1943) (sustaining a two years and one day contractual
limitation in a motor vehicle liability policy)).


The second case, NN Investors Life Insurance Co. v. Superior Court, 208 Cal.App.3d 1070, 256
Cal.Rptr. 598 (1989), dealt with health insurance. The policy included a three-year limitations
period, also set out in language comparable to § 10503.11, but, just as in Mize, there is no indication
that the contractual period in the policy was required by § 10503.11 or by any other provision of
California law. Indeed, just as in Mize, there is some suggestion to the contrary: “Plaintiffs do not
challenge the enforceability of the clause itself. ‘Such a provision has long been recognized as
valid in California,’ provided the limitation is not unreasonably short.” Id. at 1072, 256 Cal.Rptr.
600 (quoting C & H Foods Co. v. Hartford Ins. Co., 163 Cal.App.3d 1055, 1064, 211 Cal.Rptr.
765, 769 (1984) (sustaining a one year contractual limitation in a marine insurance policy)).


The only California case I have been able to discover that deals specifically with § 10503.11 is
CBS Broadcasting, Inc. v. Fireman's Fund Insurance Co., 70 Cal.App.4th 1075, 83 Cal.Rptr.2d
197 (1999). In considering § 10350.11, the California Court of Appeal in CBS Broadcasting stated,
“[T]he primary question is whether the policy at issue is a disability policy under California law. If
it is, it is governed by the three-year statute of limitations set out in section 10350.11 [.]” Id. at 1081,
83 Cal.Rptr.2d 197 (emphasis added). The majority discounts the statement in CBS Broadcasting
as dictum and as “not based upon a complete consideration of the entire statute.” Supra at 648
n. 9. The statement may be dictum, but so far as I am aware CBS Broadcasting is the only case
that addresses, in any fashion, whether California courts treat § 10350.11 as providing a statute of
limitations. The statement may also be a misconstruction of § 10350.11 (though I doubt it), but
it is not up to us to tell a California appellate court that it has made a mistake of California law.
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Unlike the majority, I take the Court of Appeal at its word. There is no question that the policy
at issue in our case is a disability policy, and there is accordingly no question that, in the words
of CBS Broadcasting, § 10350.11 provides a “three-year statute of limitations.” 70 Cal.App.4th
at 1081, 83 Cal.Rptr.2d at 200.


II


A


California Insurance Code § 10350.7 provides the statutory accrual rule for disability insurance
policies issued in California. Section 10350.7 provides:


A disability policy shall contain a provision which shall be in the form set forth herein.


Proofs of Loss: Written proof of loss must be furnished to the insurer at its said office in case of
claim for loss for which this policy provides any periodic payment contingent upon continuing
loss within 90 days after the termination of the period for which the insurer is liable and in the
case claim for any other loss within 90 days after the date of such loss....


*654  Section 10350.7 provides the accrual rule for two independently sufficient reasons. First,
as we held in Nikaido, § 10350.11 incorporates § 10350.7 by its reference to the date on which
“written proof of loss is required to be furnished.” See 42 F.3d at 559. Section 10350.7, specifying
when written proof of loss must be furnished, provides that date and thus provides the accrual rule.


Second, we are required by ERISA and by the Supreme Court's decision in UNUM Life to
follow § 10350.7. ERISA broadly preempts state laws relating to “any employee benefit plan,” 29
U.S.C. § 1144(a), but saves from preemption “any law of any State which regulates insurance,”
29 U.S.C. § 1144(b)(2)(A). In UNUM Life, the Supreme Court established a two-part test for
determining whether a state law “regulates insurance” within the meaning of ERISA. First, we
must ask “whether, from a ‘common-sense view of the matter,’ the contested prescription regulates
insurance.” 526 U.S. at 367, 119 S.Ct. 1380 (citation omitted). Second, we must consider three
factors to determine whether the law “fits within the ‘business of insurance’ as that phrase is used
in the McCarran–Ferguson Act.” Id. Those factors are: “first, whether the practice has the effect
of transferring or spreading a policyholder's risk; second, whether the practice is an integral part
of the policy relationship between the insurer and the insured; and third, whether the practice is
limited to entities within the insurance industry.” Id. (citations omitted).


Under this test, it is apparent that the accrual rule specified in § 10350.7 is a state law that “regulates
insurance.” As a matter of common sense, it is hard to come to any other conclusion. It is found in
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California's Insurance Code; it regulates the determination of the timeliness of insurance claims;
and it is required by California insurance law to be written into disability insurance policies.
Further, at least two of the three McCarran–Ferguson factors are satisfied: the accrual rule of
§ 10350.7 is “an integral part of the policy relationship” and is “limited to entities within the
insurance industry.”


A comparison of the rules at issue in UNUM Life and in this case strongly reinforces the conclusion
that the accrual rule of § 10350.7 “regulates insurance.” The rule at issue in UNUM Life was
a California “notice-prejudice rule” which requires an insurer to consider an untimely claim on
its substantive merits unless the insurer can “prove that it suffered actual prejudice” from the
untimeliness of the claim. Shell Oil Co. v. Winterthur Swiss Ins. Co., 12 Cal.App.4th 715, 761, 15
Cal.Rptr.2d 815 (1993). Applying its two-part test, the Court in UNUM Life concluded that the
notice-prejudice rule regulates insurance within the meaning of ERISA. The Court's conclusion in
UNUM Life virtually compels the same conclusion in this case, for the notice-prejudice and the
accrual rules both regulate the timeliness of claims against the insurer. Not only do they “regulate
insurance”; they even do so in the same way.


The majority does not go through the details of UNUM Life 's two-part test, but it appears to
agree that the accrual rule of § 10350.7 “regulates insurance” within the meaning of ERISA
and is therefore saved from preemption. See supra 647 at n. 4 (“Both Section 10350.11 and
Section 10350.7 ... of the California Insurance Code are statutes governing the content of insurance
policies. They are not, therefore, preempted under ERISA, ... see generally UNUM Life Ins. Co. v.
Ward, 526 U.S. 358, 367, 119 S.Ct. 1380, 143 L.Ed.2d 462 (1999), and the contractual provisions
they require to be included in the policy govern the relationship of the parties.”).


B


In Nikaido, this court interpreted § 10350.7 as establishing a “rolling accrual” rule: “For each
month that a claimant is disabled and the company fails to make payment, a separate cause of action
accrues.” *655  42 F.3d at 560. Under the rolling accrual rule, so long as a claimant could allege
that an insurer had failed to make a periodic payment within the past three years, the claimant had
a never-ending series of causes of action. I agree with the majority that the rolling accrual rule
of Nikaido is an incorrect construction of § 10350.7, and I agree with the majority's discussion
concerning the correct construction.


III
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We originally took this case en banc to sort out difficult questions concerning Nikaido's rolling
accrual rule. I agree with the majority that Nikaido's rolling accrual rule is wrong and should be
overruled. The rest of Nikaido, however, was correctly decided. As Nikaido held, we must look
to §§ 10350.11 and 10350.7 for the statutory limitations period and the accrual rule for California
disability insurance policies.


I confess that I am somewhat baffled by the approach taken by the majority. It adopts the four-year
statutory limitations period generally applicable to written contracts in California, even though
California has specified by statute a three-year limitations period for disability insurance contracts.
It also adopts a federal accrual rule under ERISA, even though California's statute of limitations
incorporates a state-law accrual rule, and even though ERISA requires us to follow state rather
than federal law when the state law “regulates insurance.”


Perhaps the majority sees the longer limitations period and later federal accrual rule as advantages
that justify straining to escape the statutory commands of §§ 10350.11 and 10350.7. But the
majority cannot achieve the advantages it seeks, for under its approach the result is still controlled
by §§ 10350.11 and 10350.7. Because the majority concludes that §§ 10350.11 and 10350.7 are
exempt from federal preemption under UNUM Life, and because § 10350 requires that the statutory
language of §§ 10350.11 and 10350.7 be included in disability insurance policies, the three-
year limitations period and state-law accrual rule provided by those statutes necessarily govern
disability insurance policies in California. Thus, on remand the district court will face precisely
the same questions it would face if §§ 10350.11 and 10350.7 were treated as statutory rather than
contractual provisions. The four-year statute of limitations and federal accrual rule will be entirely
irrelevant, and will remain so for as long as §§ 10350.11 and 10350.7 are part of California law.


I conclude that the majority has overruled a part of Nikaido that should be retained, that it has
incorrectly ignored California insurance law, and that it has done so for no discernable purpose.
I concur only in the judgment.


All Citations


222 F.3d 643, 28 Employee Benefits Cas. 1345, 2000 Daily Journal D.A.R. 8221
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United States District Court, S.D. California.


Robert WILDE, Individually and on Behalf of All Others Similarly Situated, Plaintiff,
v.


FLAGSTAR BANK FSB., et al., Defendants.


CASE NO. 18cv1370-LAB (BGS)
|
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Attorneys and Law Firms


Andrew Kubik, Ben Travis, Helen Irene Zeldes, Amy Johnsgard, Coast Law Group LLC,
Encinitas, CA, Craig Briskin, Pro Hac Vice, Mehri & Skalet, PLLC, Washington, DC, for Plaintiff.


Alexander J. Gershen, David C. Powell, McGuireWoods LLP, San Francisco, CA, for Defendants.


ORDER GRANTING DEFENDANT'S MOTION TO DISMISS [Dkt. 11]


Honorable Larry Alan Burns, Chief United States District Judge


*1  Plaintiff Robert Wilde alleges that Defendant Flagstar Bank FSB failed to pay interest on his
mortgage escrow account in violation of California Civil Code § 2954.8(a). Flagstar now moves
to dismiss, arguing that Wilde did not comply with the loan's “notice-and-cure” provision prior
to bringing suit and that, in any event, his complaint fails to state a claim. For the reasons below,
Flagstar's motion is GRANTED.


BACKGROUND


In 2016, Robert Wilde obtained a mortgage that was serviced by Flagstar Bank. To provide security
for the loan, Wilde executed a Deed of Trust, which required him to pay funds into an escrow
account. See RJN, Dkt. 11-1, Ex. A at § 3. 1  Section 3 of the Deed of Trust provided that “[u]nless
an agreement is made in writing or Applicable Law requires interest to be paid on the [escrow]
Funds, Lender shall not be required to pay Borrower any interest or earnings on the Funds.” Id.
Based on this provision—and despite California Civil Code section 2954.8(a), which generally
requires that “financial institutions” pay interest on escrow accounts—Flagstar never paid Wilde
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interest on his account. Wilde then brought this suit on behalf himself and a putative class of
California residents with loans serviced by Flagstar. Specifically, Wilde asserts four causes of
action relating to Flagstar's servicing of his loan: (1) violation of Business and Professions § 17200,
et seq. (“UCL”); (2) breach of contract; (3) money had and received; and (4) negligence.


1 This document, although not attached to the complaint, is a basis for at least some of Wilde's
claims and is therefore properly incorporated by reference into his complaint. See Khoja v.
Orexigen Therapeutics, Inc., 899 F.3d 988, 1002 (9th Cir. 2018). Wilde does not dispute this,
so Flagstar's request for judicial notice is GRANTED. Dkt. 11-1.


ANALYSIS


Flagstar argues that the entire complaint must be dismissed because Wilde did not comply with
the Deed of Trust's requirement that he provide Flagstar notice and an opportunity to cure prior to
filing suit. Section 20 of the Deed of Trust provides:


Neither Borrower nor Lender may commence, join, or be joined to any judicial
action (as either an individual litigant or the member of a class) that arises from
the other party's actions pursuant to this Security Instrument or that alleges that
the other party has breached any provision of, or any duty owed by reason of,
this Security Instrument, until such Borrower or Lender has notified the other
party ... of such alleged breach and afforded the other party hereto a reasonable
period after the giving of such notice to take corrective action. RJN, Dkt. 11-1,
Ex. A at § 20.


The parties agree that Wilde did not provide notice and an opportunity to cure prior to filing
suit, so the only question before the Court is whether some or all of his claims fall within this
contractual provision such that his failure to provide notice and an opportunity to cure requires
dismissal. 2  Flagstar argues that Wilde's claims all “arise from [Flagstar's] actions pursuant to the
[Deed of Trust]” or a “duty owed by reason of ... the [Deed of Trust]” because the claims relate
to Flagstar's loan servicing, and specifically whether Flagstar was required to pay interest on the
escrow account. Wilde, by contrast, argues that his claims are not subject to the notice-and-cure
provision because they arise not from the terms of the Deed of Trust but instead from a separate
statutory duty to pay interest that is “independent of any contract between the parties.”


2 The parties also seem to agree that Flagstar, the loan servicer, is covered by the terms of the
Deed of Trust, even though the document speaks only to the “[b]orrower” and “[l]ender.” See
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also Giotta v. Ocwen Loan Servicing, LLC, 706 F. App'x 421, 422 (9th Cir. 2017) (construing
an identical provision as extending to servicers).


*2  Recent cases on this issue illustrate the parties' respective views. In Giotta v. Ocwen Fin.
Corp., 2016 WL 4447150 (N.D. Cal. 2016), plaintiffs, who had signed a deed of trust containing
an identical notice-and-cure provision, alleged the defendant companies had artificially inflated
fees for mortgage loan servicing that were then billed through to the homeowners. The court found
that all of plaintiffs' allegations, which included claims under California's UCL and various other
state and federal consumer protection statutes, “f[e]ll squarely within the ambit of the notice-and-
cure provision” because they “ar[o]se from the property inspections and [broker price opinions]
obtained by [a defendant] and charged to Plaintiffs pursuant to the terms of the Deed of Trust.”
Id., at *4. In an unpublished memorandum disposition, the Ninth Circuit affirmed, holding that
the suit was a “judicial action ... that arises from the other party's actions pursuant to this Security
Instrument” because “the Deed of Trust authorized property inspections and valuations to protect
the Lender's interest in the property and to pass the fees for those services on to the borrower.”
Giotta v. Ocwen Loan Servicing, LLC, 706 F. App'x 421, 422 (9th Cir. 2017) (emphases in original).


Two district courts recently considered the Giotta opinion in the context of the same claim Wilde
makes: that a servicer's failure to pay interest on an escrow account is unlawful conduct under
California's UCL. In Smith v. Flagstar Bank, FSB, 2018 WL 3995922, at *4 (N.D. Cal. 2018), the
court concluded that, based on Giotta, it had “no alternative but to grant the motion to dismiss”
where Plaintiff failed to comply with the notice-and-cure provision before bringing a UCL claim
based on the lender's failure to pay interest on the escrow account.


The court reached the opposite conclusion in a subsequent case, McShannock v. JP Morgan Chase
Bank N.A., 2018 WL 6439128 (N.D. Cal. 2018). In relevant part, that case held:


Per the notice and cure provision, Plaintiffs are obligated to give notice in two circumstances:
first, where their grievance “arises from” Chase's “actions pursuant to” the Deeds of Trust, and
second, where they “allege[ ] that [Chase] has breached any provision of, or any duty owed by
reason of,” the Deeds of Trust. As to the first prong, the Deeds of Trust provide that, “Unless
an agreement is made in writing or Applicable Law requires interest to be paid on the Funds [in
the escrow account], Lender shall not be required to pay Borrower any interest or earnings on
the funds.” The “Applicable Law” here is § 2954.8, which requires lenders to pay two percent
interest on escrow funds. Cal. Civ. Code § 2954.8(a). The Deeds of Trust, by incorporating §
2954.8, arguably require Chase to pay escrow interest to Plaintiffs. Thus, there is a fair argument
that Chase's alleged non-payment of escrow interest is not “pursuant to” the Deeds of Trust, and
Plaintiffs were therefore not required to give notice before bringing this suit. Id.


The Court respectfully disagrees with the analysis in McShannock and adopts the reasoning of
Giotta and Smith. Here, as in each of these other cases, Wilde was required provide notice and
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an opportunity to cure for any claims arising from Flagstar's “actions pursuant to” the Deed of
Trust. In turn, the Deed of Trust provided that Flagstar had no obligation to pay interest on the
escrow account unless “applicable law”—e.g., § 2954.8—provides otherwise. Flagstar's decision
not to pay interest on the account was therefore a decision made “pursuant to” the Deed of Trust.
Even if that decision was unlawful in light of § 2954.8 or constituted a breach of the contract,
it was a decision made “pursuant to” terms of that contract, and Wilde was required to first give
Flagstar notice and an opportunity to cure prior to bringing suit. Had Wilde given Flagstar notice
of the violation, Flagstar would have had the opportunity to bring its policies into compliance with
California state law, thus avoiding expensive litigation like this. See Higley v. Flagstar Bank, FSB,
910 F. Supp. 2d 1249, 1253 (D. Or. 2012) (“The notice-and-cure provision is intended to give the
allegedly breaching party an opportunity to cure its breach.”). On the other hand, had Flagstar not
cured the defect after being notified, Wilde would be perfectly entitled to pursue this action (and
do so on behalf of a class that was similarly affected).


*3  The Court agrees that there are situations in which a statutory right could exist independent
of the contract. If, for example, the contract was silent on whether Flagstar was required to pay
interest, its failure to do so under § 2954.8 would be a violation that would clearly arise independent
of the contract. But where the contract specifically speaks to the issue governed by statute, it is
subject to the notice-and-cure provision.


While the Court's focus thus far has been on Wilde's UCL claim, the determination that his UCL
claim is barred by his failure to comply with the notice-and-cure requirement applies with equal
force to his other claims. His second cause of action for breach of contract necessarily falls within
the scope of the notice-and-cure provision because it directly relates to Flagstar's performance
under the contract. Likewise, his third cause of action for “money had and received” amounts to
an allegation that Flagstar wrongfully obtained money (by failing to pay interest) that should have
been transferred to Wilde instead. Any failure to pay interest was, again, based on the Deed of
Trust and therefore subject to its notice-and-cure provision. Finally, Wilde's negligence claim is
essentially a reiteration of his breach of contract and UCL claims; the argument being that Flagstar
had a “duty” to maintain its customers' escrow accounts in accordance with federal and state laws
and that it breached that duty by not paying interest. Because this claim also relates to Flagstar's
decision to withhold interest under the Deed of Trust, it is subject to the notice-and-cure provision
and should be dismissed. 3


3 Because the Court concludes that Wilde's failure to comply with the notice-and-cure
provision requires dismissal as to all his claims, it does not address Flagstar's various other
arguments as to why Wilde's third and fourth causes of action should be dismissed. The
Court also does not address Flagstar's request to dismiss co-defendant Flagstar Bancorp, Inc.,
which is moot in light of Wilde's voluntary dismissal of that party. Dkt. 19.
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CONCLUSION


Defendant's motion to dismiss is GRANTED. Because the time for complying with the notice-
and-cure provision expired when Wilde filed suit—and because Wilde does not allege in either
his complaint or opposition that he complied with this provision—amendment would be futile.
Wilde's claims are DISMISSED WITH PREJUDICE. The clerk is directed to enter judgment
in favor of Flagstar and close the case.


IT IS SO ORDERED.


All Citations


Not Reported in Fed. Supp., 2019 WL 1099841


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		Wilde v. Flagstar Bank FSB, 2019 WL 1099841






Wilson v. 21st Century Ins. Co., 42 Cal.4th 713 (2007)
171 P.3d 1082, 68 Cal.Rptr.3d 746, 07 Cal. Daily Op. Serv. 13,559...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 1


42 Cal.4th 713
Supreme Court of California


Reagan WILSON, Plaintiff and Appellant,
v.


21ST CENTURY INSURANCE COMPANY, Defendant and Respondent.


No. S141790
|


Nov. 29, 2007.
|


As Modified Dec. 19, 2007.


Synopsis
Background: Insured sued her insurer for breach of contract and tortious bad faith by unreasonable
delay in paying her claim on underinsured motorist (UIM) policy. The Superior Court, Los Angeles
County, No. BC301588, Paul Gutman, J., entered summary judgment for insurer, and insured
appealed. The Court of Appeal reversed. The Supreme Court granted review, superseding the
opinion of the Court of Appeal.


Holdings: The Supreme Court, Werdegar, J., held that:


[1] fact issue existed whether insurer's initial decision to deny her UIM claim was made
unreasonably and in bad faith, and


[2] insurer's denial of insured's claim did not rest on genuine dispute of value of claim that entitled
insurer to summary judgment.


Judgment of the Court of Appeal affirmed.


Chin, J., filed a dissenting opinion, in which Baxter, J., joined.


Opinion, 38 Cal.Rptr.3d 514, superseded.
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West Headnotes (19)


[1] Appeal and Error Evidence or Other Material Not Considered Below
Where a case comes before the Supreme Court after the trial court granted a motion for
summary judgment, the Supreme Court takes the facts from the record that was before the
trial court when it ruled on that motion.


57 Cases that cite this headnote


[2] Appeal and Error De novo review
On appeal from a summary judgment, the Supreme Court reviews the trial court's decision
de novo, considering all the evidence set forth in the moving and opposing papers except
that to which objections were made and sustained.


82 Cases that cite this headnote


[3] Appeal and Error Summary Judgment
On appeal from a summary judgment, the Supreme Court liberally construes the evidence
in support of the party opposing summary judgment and resolves doubts concerning the
evidence in favor of that party.


89 Cases that cite this headnote


[4] Summary Judgment Burden of Proof
A defendant moving for summary judgment bears the burden of showing the court that
the plaintiff has not established, and cannot reasonably expect to establish, the elements
of his or her cause of action. West's Ann.Cal.C.C.P. § 437c.


52 Cases that cite this headnote


[5] Contracts Terms implied as part of contract
Insurance Good faith and fair dealing
The law implies in every contract, including insurance policies, a covenant of good faith
and fair dealing.


102 Cases that cite this headnote
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[6] Contracts Terms implied as part of contract
Insurance Good faith and fair dealing
The promise of good faith and fair dealing implied in every contract, including insurance
policies, requires each contracting party to refrain from doing anything to injure the right
of the other to receive the agreement's benefits.


73 Cases that cite this headnote


[7] Insurance Good faith and fair dealing
To fulfill its implied obligation of good faith and fair dealing, an insurer must give at least
as much consideration to the interests of the insured as it gives to its own interests.


32 Cases that cite this headnote


[8] Insurance Settlement Duties;  Bad Faith
Insurance Reasonableness of insurer's conduct in general
When an insurer unreasonably and in bad faith withholds payment of the claim of its
insured, it is subject to liability in tort.


62 Cases that cite this headnote


[9] Insurance Settlement Duties;  Bad Faith
Insurance Investigations and inspections
While an insurer has no obligation under the implied covenant of good faith and fair
dealing to pay every claim its insured makes, the insurer cannot deny the claim without
fully investigating the grounds for its denial.


143 Cases that cite this headnote


[10] Insurance Settlement Duties;  Bad Faith
Insurance Investigations and inspections
To protect its insured's contractual interest in security and peace of mind, it is essential that
an insurer fully inquire into possible bases that might support the insured's claim before
denying it.
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[11] Insurance Reasonableness of insurer's conduct in general
An insurer's denial of its insured's claim on a basis unfounded in the facts known to the
insurer, or contradicted by those facts, may be deemed “unreasonable.”


19 Cases that cite this headnote


[12] Insurance Reasonableness of insurer's conduct in general
Insurance Questions of law or fact
A trier of fact may find that an insurer acted unreasonably in denying its insured's claim if
the insurer ignores evidence available to it which supports the claim; the insurer may not
just focus on those facts that justify denial of the claim.


43 Cases that cite this headnote


[13] Summary Judgment Claims and settlement practices; bad faith
Fact issue existed, precluding summary judgment for insurer in its insured's action alleging
breach of contract and tortious bad faith by unreasonable delay in paying her claim on
underinsured motorist (UIM) policy, whether insurer's initial decision to deny her UIM
claim was made unreasonably and in bad faith; insured complained of neck pain after
accident, on examination of insured and her X-ray orthopedist concluded segment of
her cervical spine was “obviously degenerative,” and was probably due to her recent
automobile accident, magnetic resonance imaging scan (MRI) confirmed bulging disks in
vertebrae, insured was continuing to feel neck pain when she made UIM claim, and despite
receipt of this information, and without further medical investigation, insurer asserted that
it was “unlikely” disk bulges were caused by the accident.


17 Cases that cite this headnote


[14] Insurance Settlement Duties;  Bad Faith
An insurer's good or bad faith in handling its insured's claim must be evaluated in light of
the totality of the circumstances surrounding its actions.


30 Cases that cite this headnote


[15] Insurance Absence of coverage;  coverage disputes in general
An insurer denying or delaying the payment of policy benefits due to the existence of a
genuine dispute with its insured as to the existence of coverage liability or the amount of
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the insured's coverage claim is not liable in bad faith even though it might be liable for
breach of contract.


118 Cases that cite this headnote


[16] Insurance Absence of coverage;  coverage disputes in general
Insurance Investigations and inspections
The genuine dispute rule does not relieve an insurer from its obligation to thoroughly and
fairly investigate, process, and evaluate the insured's claim; a genuine dispute exists only
where the insurer's position is maintained in good faith and on reasonable grounds.


155 Cases that cite this headnote


[17] Insurance Absence of coverage;  coverage disputes in general
In the insurance bad faith context, a coverage dispute is not “legitimate” unless it is
founded on a basis that is reasonable under all the circumstances.


19 Cases that cite this headnote


[18] Appeal and Error Insurers and insurance
Summary Judgment Claims and settlement practices; bad faith
Genuine issue rule does not alter standards for deciding and reviewing motions for
summary judgment in insurance bad faith cases; rule allows court to grant summary
judgment when it is undisputed or indisputable that basis for the insurer's denial of benefits
was reasonable, but insurer is not entitled to judgment where, viewing facts in the light
most favorable to plaintiff, jury could conclude that insurer acted unreasonably.


74 Cases that cite this headnote


[19] Summary Judgment Automobile insurance
Insurer's denial of insured's claim under underinsured motorist (UIM) coverage for injuries
allegedly suffered in accident did not rest on genuine dispute of value of claim that entitled
insurer to summary judgment of insured's bad faith claim, notwithstanding initial X-
ray described as “normal,” relatively low medical bills, and insured's extensive travels
overseas after accident; in light of insured's claim for general damages for lifelong
consequences of degenerative disk changes found by orthopedist, jury could find that
insurer had no reasonable basis for its conclusions that injuries were minimal.
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28 Cases that cite this headnote


Attorneys and Law Firms


***748  Hall & Bailey, Donald R. Hall, Newport Beach; The Ehrlich Law Firm and Jeffrey Isaac
Ehrlich, Claremont, for Plaintiff and Appellant.


Horvitz & Levy, Barry R. Levy, Bradley S. Pauley, Encino; Lewis Brisbois Bisgaard & Smith and
N. David Lyons, Los Angeles, for Defendant and Respondent.


Robie & Matthai, James R. Robie, Kyle Kveton and Steven S. Fleischman, Los Angeles, for State
Farm Mutual Automobile Insurance Company, United Services Automobile Association, Infinity
Insurance Company, Farmers Insurance Exchange, Fire Insurance Exchange, Truck Insurance
Exchange and Mid–Century Insurance Company as Amici Curiae on behalf of Defendant and
Respondent.


WERDEGAR, J.


*716  **1084  In this first party insurance bad faith action, the question on review is whether
summary judgment was properly granted for the insurer. Eight months after plaintiff Reagan
Wilson was injured in an automobile accident by a drunk driver, her insurer, defendant 21st Century
Insurance Company (21st Century), rejected her demand for payment of the $100,000 policy
limit on her underinsured motorist coverage. Although Wilson's treating physician had opined that
the 21–year–old woman had “degenerative disk changes as a result of occult disk injury at the
levels in her neck from her high speed motor vehicle accident,” and that these spinal changes
were atypical for her age and “almost certainly” caused by the automobile accident, 21st Century
rejected the claim on the asserted ground that she had suffered only soft tissue injuries in the
collision and had “preexisting” degenerative disc disease. Because, based on the undisputed facts
in the summary judgment record, a jury could reasonably find 21st Century reached this medical
conclusion without a good faith investigation of the claim and without a reasonable basis for
genuine dispute, we agree with the Court of Appeal that summary judgment on plaintiff's bad faith
cause of action was improper.


FACTUAL AND PROCEDURAL BACKGROUND


[1]  [2]  [3]  “Because this case comes before us after the trial court granted a motion ***749
for summary judgment, we take the facts from the record that was before the *717  trial court
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when it ruled on that motion. (State Dept. of Health Services v. Superior Court (2003) 31 Cal.4th
1026, 1034–1035 [6 Cal.Rptr.3d 441, 79 P.3d 556].) ‘ “We review the trial court's decision de
novo, considering all the evidence set forth in the moving and opposing papers except that to
which objections were made and sustained.” ’ (Id. at p. 1035 [6 Cal.Rptr.3d 441, 79 P.3d 556].) We
liberally construe the evidence in support of the party opposing summary judgment and resolve
doubts concerning the evidence in favor of that party. (Wiener v. Southcoast Childcare Centers,
Inc. (2004) 32 Cal.4th 1138, 1142 [12 Cal.Rptr.3d 615, 88 P.3d 517].)” (Yanowitz v. L'Oreal USA,
Inc. (2005) 36 Cal.4th 1028, 1037, 32 Cal.Rptr.3d 436, 116 P.3d 1123.)


The summary judgment record reflects the following facts:


On November 22, 2000, an intoxicated driver made a left turn directly in front of the vehicle
Wilson was driving, resulting in a collision. She was treated at an emergency room in Monterey
for bruises and a wrist injury; she also complained of pain in her chest and upon moving her neck.
Several days later she told Dr. Douglas Jackson in Santa Barbara, where she was attending college,
that she was still feeling pain in her neck and left shoulder, as well as in her left wrist. A “limited”
cervical spine X-ray ordered by Dr. Jackson was evaluated as “normal,” with “[m]ild straightening
of lordosis” but “no fracture, degenerative change or soft tissue swelling.” 1  Dr. Jackson prescribed
physical therapy for the neck pain.


1 Cervical (neck) lordosis is “the normal, anteriorly convex curvature of the cervical segment
of the vertebral column.” (Stedman's Medical Dict. (27th ed.2000) p. 1032.)


**1085  On January 29, 2001, Wilson was examined by Edward Southern, an orthopedist in Long
Beach. She reported continued neck, back and arm pain. Not having the prior film before him,
Dr. Southern ordered additional cervical spine X-rays, which he found showed “reversal of the
cervical lordosis with calcification of the anterior disk spaces at C4–5 and C5–6 with narrowing of
the disk space more so at C5–6.” Dr. Southern ordered a magnetic resonance imaging scan (MRI)
to determine whether the “obviously degenerative motion segment within her cervical spine” was
causing the arm pain. If the MRI was “ markedly abnormal,” Dr. Southern noted, Wilson might
have to delay her planned departure for a period of study in Australia.


Dr. Southern's clinical impression was as follows: “A young woman involved in a high speed
motor vehicle accident with changes now in the cervical spine which are atypical for a patient of
her age and are almost certainly due to the history of trauma. She probably has degenerative disk
*718  changes as a result of occult disk injury at the levels in the neck from her high speed motor
vehicle accident.” 2
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2 “Occult” is used here in the sense of “[h]idden; concealed; not manifest.” (Stedman's Medical
Dict., supra, at p. 1251.)


The MRI showed “mild desiccated discs at C2–3, C3–4, C4–5, C5–6 and C6–7,” “mild
dextroscoliosis” and “2mm or less posterior disc bulges at C4–5, C5–6 and C6–7,” while “the
central canal and neural foramina are patent at these levels.” 3  ***750  “No significant disc
pathology” was found at other levels.


3 Scoliosis is an “[a]bnormal lateral and rotational curvature of the vertebral column.”
Dextroscoliosis denotes a curvature to the right. (Stedman's Medical Dict., supra, at pp. 488,
1606.) A foramen (plural: foramina) is “[a]n aperture or perforation through a bone or a
membranous structure.” (Id. at p. 698.)


In February 2001, Donald Hall, Wilson's attorney, told Paul Le, 21st Century's claims examiner,
that his client wanted to make a claim on her underinsured motorist (UIM) coverage. In April,
after Wilson reached a settlement with the other driver for his $15,000 liability coverage, Le asked
Hall to send 21st Century a demand package so he could evaluate the UIM claim.


Hall sent Le a demand letter and documentation on June 28, 2001. The medical reports described
above were attached. Hall told Le that after the accident Wilson had made a long-planned trip to
Europe, which was “ruined” by her injuries. At the time of the demand letter, Hall wrote, she was
studying in Australia but was still experiencing pain “on a regular basis.” He quoted Dr. Southern's
opinion that Wilson had suffered degenerative disk changes as a result of the automobile accident.
The general damages resulting from such an injury at Wilson's young age, Hall asserted, exceeded
the $100,000 UIM policy limits. He requested that 21st Century pay Wilson $85,000, the UIM
policy benefit remaining after Wilson's recovery of $15,000 from the other driver.


Le and Hall discussed the claim by telephone on July 6, 2001. According to Le's notes of the
conversation, he asked Hall if there was any additional medical documentation for the claim. Hall
said there was not, but that Dr. Southern's report indicated disk changes that would affect Wilson
later in life. Le then asked, “Why is she in Australia if [her] inj[ury][is] so severe?” and observed
that Wilson “is young and may not experience any pain in future from deg[enerative] disk.” Le
also noted his own opinion that the “MRI does not show bulge touching the nerves.”


By a memorandum dated July 9, 2001, Le sought and obtained the approval of his superior, Jay
Boomer, to reject Wilson's UIM claim. In the *719  memo, Le wrote that Wilson “has a pre-
existing condition pertaining to scolosis [sic ], MRI shows no encroachment of a neural structure,
it is unlikely that the 2mm bulge was produced by this accident. Presently, the [insured] is on
vacation in Australia and is not expected to return until November, this discounts her attorney's
allegation that the pain & suffering and injuries are severe.” Le recommended offering Wilson
the $5,000 limit of her medical payments **1086  coverage; with the $15,000 received from the
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negligent other driver, Le asserted, this would fully compensate her. Boomer approved this course,
noting his view that Wilson's injuries were “really just ST [soft tissue].”


Before making the recommendation to reject Wilson's UIM claim, Le did not attempt to contact
Dr. Southern and did not speak with any other medical practitioner about the claim.


21st Century rejected Wilson's UIM claim by a letter from Le to Hall dated July 17, 2001. After
noting that “the X-rays” were “normal” and paraphrasing the conclusions of the January 2001
MRI report, Le stated: “Based on the above, we believe your client sustain [sic ] soft tissue injury
superimposed by a preexisting degenerative disc disease. Therefore, we believe that your client
has been fully compensated for her injuries by the payment of the $15,000 policy limits from North
Pointe Insurance plus our Medical Payment limits of $5,000.”


Soon after receiving 21st Century's rejection, Wilson initiated arbitration of the claim. In late
2001 and 2002, Wilson saw Dr. Southern and other physicians for her continuing neck pain. After
a diskogram was performed in June 2002, one orthopedic surgeon recommended spinal fusion
***751  surgery. Wilson did not go through with the surgery at that time. In August 2002, she
saw a neurosurgeon who recommended pain management instead of surgery; Wilson pursued that
course, which to some extent alleviated the pain, through the remainder of 2002.


In 2002, after learning of the surgery recommendation (through deposing Wilson in preparation
for arbitration), 21st Century retained independent physicians to examine Wilson and review
her medical records. Stephen Nagelberg, the retained orthopedic surgeon, saw evidence on the
diskogram of “bilateral leakage of C4–5, and a right-sided annular tear with leakage of C5–6.” In
June 2003, Dr. Nagelberg reported to 21st Century that Wilson's neck pain was caused by these disk
injuries, which resulted from the November 2000 automobile accident. He recommended surgery.
Allan Chan, the claims examiner now handling the case, promptly prepared a revised evaluation
of Wilson's claim and requested and received authorization to pay Wilson the $85,000 remainder
of her UIM policy limit. 21st Century paid Wilson the $85,000 on July 23, 2003.


*720  Wilson sued 21st Century, alleging in her second cause of action that 21st Century's denial
of benefits in July 2001 and the resulting two-year delay until the UIM claim was paid in July 2003
breached the covenant of good faith and fair dealing and caused her damages in the form of lost
interest on the policy benefits, attorney fees and costs incurred to recover payment, and general
damages including emotional distress. 21st Century moved for summary judgment or summary
adjudication of this cause of action on the ground that its 2001 decision to refuse the UIM demand
was, in light of the facts known to the company at the time, reasonable as a matter of law. The
superior court granted the motion, finding no triable issue of fact as to whether 21st Century had
acted in bad faith.
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The Court of Appeal reversed, holding triable issues of fact existed as to whether 21st Century
had thoroughly investigated and objectively evaluated Wilson's UIM claim before denying it. We
granted 21st Century's petition for review.


DISCUSSION


[4]  “A trial court properly grants a motion for summary judgment only if no issues of triable fact
appear and the moving party is entitled to judgment as a matter of law. (Code Civ. Proc., § 437c,
subd. (c); see also id., § 437c, subd. (f) [summary adjudication of issues].) The moving party bears
the burden of showing the court that the plaintiff ‘has not established, and cannot reasonably expect
to establish,’ ” the elements of his or her cause of action. (Miller v. Department of Corrections
(2005) 36 Cal.4th 446, 460, 30 Cal.Rptr.3d 797, 115 P.3d 77.)


[5]  [6]  [7]  [8]  The law implies in every contract, including insurance policies, a covenant of
good faith and fair dealing. “The implied promise requires each contracting party to refrain from
doing anything to injure the right of the other to receive the agreement's **1087  benefits. To fulfill
its implied obligation, an insurer must give at least as much consideration to the interests of the
insured as it gives to its own interests. When the insurer unreasonably and in bad faith withholds
payment of the claim of its insured, it is subject to liability in tort.” (Frommoethelydo v. Fire Ins.
Exchange (1986) 42 Cal.3d 208, 214–215, 228 Cal.Rptr. 160, 721 P.2d 41.)


I. Lack of Thorough Investigation and Fair Evaluation
[9]  [10]  [11]  [12]  While an insurance company has no obligation under the implied covenant
of good faith and fair dealing to pay ***752  every claim its insured makes, the insurer cannot deny
the claim “without fully investigating the grounds for its denial.” *721  (Frommoethelydo v. Fire
Ins. Exchange, supra, 42 Cal.3d at p. 215, 228 Cal.Rptr. 160, 721 P.2d 41.) To protect its insured's
contractual interest in security and peace of mind, “it is essential that an insurer fully inquire into
possible bases that might support the insured's claim” before denying it. (Egan v. Mutual of Omaha
Ins. Co. (1979) 24 Cal.3d 809, 819, 169 Cal.Rptr. 691, 620 P.2d 141.) By the same token, denial
of a claim on a basis unfounded in the facts known to the insurer, or contradicted by those facts,
may be deemed unreasonable. “A trier of fact may find that an insurer acted unreasonably if the
insurer ignores evidence available to it which supports the claim. The insurer may not just focus
on those facts which justify denial of the claim.” (Mariscal v. Old Republic Life Ins. Co. (1996)
42 Cal.App.4th 1617, 1623, 50 Cal.Rptr.2d 224; see also Shade Foods, Inc. v. Innovative Products
Sales & Marketing, Inc. (2000) 78 Cal.App.4th 847, 880, 93 Cal.Rptr.2d 364.)


[13]  Applying these principles to the facts in the summary judgment record, we agree with the
Court of Appeal that plaintiff has demonstrated a triable issue of fact as to whether 21st Century's
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decision to deny her UIM claim in July 2001 was made unreasonably and in bad faith. 4  Wilson
complained of neck pain after the accident and in subsequent weeks and months. On examination
of the patient and her X-ray, Dr. Southern, an orthopedist, concluded a segment of her cervical spine
was “obviously degenerative,” that such a change was unusual at her age, and was probably due
to her recent automobile accident. The MRI he ordered confirmed bulging disks in the vertebrae
of her neck. Wilson was continuing to feel neck pain in June 2001 when, through her attorney,
she made the UIM claim.


4 The parties agree Wilson's bad faith claim is based on 21st Century's actions leading to
the July 2001 denial. Wilson abjures reliance on any conduct after that point, while 21st
Century argues only that evidence of its subsequent actions was relevant to show its good
faith willingness to reconsider the denial.


Despite his receipt of this information, 21st Century's claims examiner asserted in his internal
denial memo that it was “unlikely” the disk bulges were caused by the accident and that because
Wilson was “on vacation” in Australia her claims of severe pain should be “discount[ed].” Having
received approval to deny the claim, he then did so on the ground that Wilson's pain was due only
to “soft tissue injury superimposed by a preexisting degenerative disc disease.”


Unfortunately for 21st Century's summary judgment position, a jury could reasonably find that
nothing in the material the claims examiner had received justified these conclusions. 21st Century
directs us to no medical report or opinion on the basis of which the claims examiner could
reasonably have ignored or disbelieved Dr. Southern's conclusion that the changes in Wilson's
cervical spine were probably caused by her recent trauma; as far as the record reveals, the
claims examiner had no basis for his contrary *722  conclusion that such a causative link was
“unlikely.” Nor is there any apparent medical basis for the claims examiner's assertion that Wilson
had “preexisting degenerative disc disease.” No such diagnosis appears in the medical reports
submitted to 21st Century, and we are directed to no evidence that the company's claims examiner
had sufficient medical expertise to make such a diagnosis himself. 5  As to the fact that ***753
Wilson was **1088  studying in Australia (not on vacation, as the claims examiner baselessly
asserted) in 2001, the Court of Appeal aptly observed that “it is as possible to suffer ‘severe pain’
in Australia as in Southern California.”


5 At oral argument, counsel for 21st Century opined that the claims examiner's assertion of
preexisting degenerative disk disease was based on the MRI report's observation of “mild
dextroscoliosis.” But even assuming Wilson's mild scoliosis preexisted the accident, which
the medical reports do not assert, there is nothing in the reports to suggest it contributed
to her neck pain. Nor is any medical basis apparent for the claims examiner's equation of
scoliosis with degenerative disk disease. Scoliosis can have many causes, including hip



https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ica880c4c475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 

https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ica880c4c475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 





Wilson v. 21st Century Ins. Co., 42 Cal.4th 713 (2007)
171 P.3d 1082, 68 Cal.Rptr.3d 746, 07 Cal. Daily Op. Serv. 13,559...


 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 12


disease, asymmetric muscle spasms, rickets, and ophthalmological dysfunction. (Stedman's
Medical Dict., supra, at p. 1606.)


21st Century, of course, was not obliged to accept Dr. Southern's opinion without scrutiny or
investigation. To the extent it had good faith doubts, the insurer would have been within its rights
to investigate the basis for Wilson's claim by asking Dr. Southern to reexamine or further explain
his findings, having a physician review all the submitted medical records and offer an opinion, or,
if necessary, having its insured examined by other physicians (as it later did). What it could not
do, consistent with the implied covenant of good faith and fair dealing, was ignore Dr. Southern's
conclusions without any attempt at adequate investigation, and reach contrary conclusions lacking
any discernable medical foundation. (Egan v. Mutual of Omaha Ins. Co., supra, 24 Cal.3d at p. 819,
169 Cal.Rptr. 691, 620 P.2d 141; Mariscal v. Old Republic Life Ins. Co., supra, 42 Cal.App.4th at
p. 1623, 50 Cal.Rptr.2d 224.) A jury could reasonably find 21st Century did so here. 6


6 21st Century observes that after its claims examiner told plaintiff's attorney, Hall, of his
opinion that the submitted medical reports did not support the claim of cervical disk injury
from the accident, Hall did not argue the point further or immediately send additional medical
information. 21st Century maintains this relieved it of any duty to further assess or evaluate
the claim, at least until it received more information. But Hall had already drawn the claims
examiner's attention to Dr. Southern's report and opinion. A jury could find that the insurer's
willingness to receive additional information did not conclusively demonstrate its good faith
in disregarding the information already provided.


[14]  On the subject of further investigation, 21st Century criticizes the Court of Appeal's
statement that “when proper adjustment of a claim turns on a medical evaluation of the insured's
condition an insurer breaches its duty to thoroughly investigate the claim if it fails to have the
insured examined by a doctor of its choice or at least to consult with the insured's treating
physician.” The appellate court, 21st Century argues, incorrectly held that the *723  failure to
order an examination is bad faith in all cases, while regulations of the Insurance Commissioner
indicate an insurer should ask for an independent examination only when it believes it reasonably
necessary. (See Cal.Code Regs., tit. 10, § 2695.7, subd. (n).) We agree that, the critical issue being
the reasonableness of the insurer's conduct under the facts of the particular case, stating a general
rule as to how much or what type of investigation is needed to meet the insurer's obligations
under the implied covenant is difficult. An insurer's good or bad faith must be evaluated in light
of the totality of the circumstances surrounding its actions. (Nager v. Allstate Ins. Co. (2000) 83
Cal.App.4th 284, 288, 99 Cal.Rptr.2d 348; Walbrook Ins. Co. v. Liberty Mutual Ins. Co. (1992) 5
Cal.App.4th 1445, 1455–1456, 7 Cal.Rptr.2d 513.) In some cases, review of the insured's submitted
medical records might reveal an indisputably reasonable basis to deny the claim without further
investigation. But as the Court of Appeal ***754  explained in passages following the statement
21st Century criticizes, and as we demonstrate above, under the facts of this case a triable issue of
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fact exists as to whether it was reasonable to deny Wilson's claim on the grounds stated without
further medical investigation.


II. The Genuine Dispute Rule
[15]  As discussed earlier, an insurer's denial of or delay in paying benefits gives rise to tort
damages only if the insured shows the denial or delay was unreasonable. (Frommoethelydo v.
Fire Ins. Exchange, supra, 42 Cal.3d at pp. 214–215, 228 Cal.Rptr. 160, 721 P.2d 41.) As a close
corollary of that principle, it has been said that “an insurer denying **1089  or delaying the
payment of policy benefits due to the existence of a genuine dispute with its insured as to the
existence of coverage liability or the amount of the insured's coverage claim is not liable in bad
faith even though it might be liable for breach of contract.” (Chateau Chamberay Homeowners
Assn. v. Associated Internat. Ins. Co. (2001) 90 Cal.App.4th 335, 347, 108 Cal.Rptr.2d 776.) This
“genuine dispute” or “genuine issue” rule was originally invoked in cases involving disputes over
policy interpretation, but in recent years courts have applied it to factual disputes as well. (See
id. at p. 348, 108 Cal.Rptr.2d 776; Fraley v. Allstate Ins. Co. (2000) 81 Cal.App.4th 1282, 1292–
1293, 97 Cal.Rptr.2d 386; Guebara v. Allstate Ins. Co. (9th Cir.2001) 237 F.3d 987, 992–994.)


[16]  [17]  [18]  The genuine dispute rule does not relieve an insurer from its obligation to
thoroughly and fairly investigate, process and evaluate the insured's claim. A genuine dispute
exists only where the insurer's position is maintained in good faith and on reasonable grounds.
(Chateau Chamberay Homeowners Assn. v. Associated Internat. Ins. Co., supra, 90 Cal.App.4th at
pp. 348–349, 108 Cal.Rptr.2d 776; *724  Guebara v. Allstate Ins. Co., supra, 237 F.3d at p. 996.) 7


Nor does the rule alter the standards for deciding and reviewing motions for summary judgment.
“The genuine issue rule in the context of bad faith claims allows a [trial] court to grant summary
judgment when it is undisputed or indisputable that the basis for the insurer's denial of benefits was
reasonable—for example, where even under the plaintiff's version of the facts there is a genuine
issue as to the insurer's liability under California law. [Citation.] ... On the other hand, an insurer is
not entitled to judgment as a matter of law where, viewing the facts in the light most favorable to
the plaintiff, a jury could conclude that the insurer acted unreasonably.” (Amadeo v. Principal Mut.
Life Ins. Co. (9th Cir.2002) 290 F.3d 1152, 1161–1162.) Thus, an insurer is entitled to summary
judgment based on a genuine dispute over coverage or the value of the insured's claim only where
the summary judgment record demonstrates the absence of triable issues (Code Civ. Proc., § 437c,
subd. (c)) as to whether the disputed position upon which the insurer denied ***755  the claim
was reached reasonably and in good faith.


7 In this connection, we find potentially misleading the statements in some decisions
that under the genuine dispute rule bad faith cannot be established where the insurer's
withholding of benefits “is reasonable or is based on a legitimate dispute as to the insurer's
liability.” (Century Surety Co. v. Polisso (2006) 139 Cal.App.4th 922, 949, 43 Cal.Rptr.3d
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468; see also Chateau Chamberay Homeowners Assn. v. Associated Internat. Ins. Co., supra,
90 Cal.App.4th at p. 346, 108 Cal.Rptr.2d 776 [“ ‘if reasonable or if based on a legitimate
dispute’ ”]; Tomaselli v. Transamerica Ins. Co. (1994) 25 Cal.App.4th 1269, 1281, 31
Cal.Rptr.2d 433 [same].) In the insurance bad faith context, a dispute is not “legitimate”
unless it is founded on a basis that is reasonable under all the circumstances.


[19]  Contending its denial of Wilson's claim rested on a genuine dispute as to the true value of
the claim, 21st Century posits three grounds for factual dispute. First, 21st Century notes that the
initial X-ray of Wilson's cervical spine, ordered by Dr. Jackson, was described by the radiologist
as “normal” and as showing “no fracture, degenerative change or soft tissue swelling.” Wilson,
of course, never claimed she had suffered a spinal fracture. She relied, in her attorney's June
2001 demand letter, on Dr. Southern's diagnosis of degenerative disk changes resulting from the
accident. 21st Century, in response, did not take the position that Wilson had no degenerative
changes to her cervical disks. Rather, it denied the claim on the ground that the disk damage was
“preexisting.” As we have already explained, a jury could find that 21st Century lacked any factual
basis for that conclusion and that in reaching it the company had unfairly ignored medical evidence
submitted by its insured. 8  As a dispute based on such an unreasonable position is not genuine,
summary judgment was not proper on this ground.


8 Moreover, even had 21st Century asserted, in denying the claim, that the initial X-ray
demonstrated the absence of spinal injury, a jury could reasonably find such a conclusion to
have been reached unreasonably and without due consideration of the competing evidence,
to wit, the second set of X-rays, the MRI report and Dr. Southern's clinical evaluation.


*725  **1090  Second, 21st Century argues that the fact Wilson had only $4,275 in medical
expenses when she made her claim, most of it for diagnosis rather than treatment, indicated to the
company that Wilson was not seriously injured. At the time it denied Wilson's claim, however,
21st Century did not cite the relatively modest size of Wilson's medical bills as a ground for denial.
In any event, the basis for Wilson's policy limits claim, as communicated in her attorney's demand
letter, was not that the neck injury was so severe as to require expensive treatment in the short
term, but rather that it was continuing to cause her significant pain and “at an incredibly young
age, [Wilson] now faces degenerative disk changes” that could leave her in pain for the rest of her
life. The relatively low medical bills incurred in the first few months after the accident would not
have been a reasonable basis for disputing the size of Wilson's future damages due to future pain
and suffering even had 21st Century asserted such a position, which it did not. For these reasons,
the size of the medical bills submitted did not entitle 21st Century to judgment as a matter of law;
summary judgment was not proper on this ground.


Finally, 21st Century relies on Wilson's “extensive travels in 2001,” to wit, her trip to Europe
after the accident and her period of study in Australia later in 2001. The claims examiner cited the
Australia trip, but not that to Europe, as grounds for denial in his internal memo and in his telephone
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conversation with Wilson's attorney. As already explained, however, a jury could find 21st Century
had no basis for concluding that Wilson's period of studying and traveling in Australia contradicted
her claim of continuing significant neck pain and could therefore find that the examiner raised the
Australia trip not in genuine dispute of her claim's value, but as a pretext or rationalization for
denying it. 9  ***756  Summary judgment was not proper on this ground either.


9 Dr. Southern's report noted that while traveling in Europe Wilson “had significant problems
carrying her backpack around and the hand would go numb constantly.” The insurer now
argues that “[t]hose who have experienced serious neck injuries usually do not travel to
Europe shortly thereafter, carrying their belongings in a way certain to cause substantial neck
strain.” But 21st Century directs us to no medical opinion in the summary judgment record
to the effect that Wilson's continuing neck pain was caused by her use of a backpack rather
than the automobile accident.


The dissenting opinion's argument for existence of a genuine dispute rests on an important
misapprehension regarding the record. Plaintiff's June 2001 demand for the policy limits did not
depend on anticipated future special damages for spinal surgery, as the dissent suggests by its
emphasis on medical disagreement over whether surgery was recommended. (Dis. opn., post,
68 Cal.Rptr.3d at pp. 757–758, 171 P.3d at pp. 1091–1092.) Rather, plaintiff's demand rested
largely on asserted general damages for the lifelong consequences of what Dr. Southern found
to be probable degenerative disk changes. A jury could reasonably find that the *726  lack of a
clear spinal surgery recommendation as of July 2001 was not a reasonable basis for ignoring Dr.
Southern's clinical evaluation.


III. Other Issues
Turning from the question of a triable factual issue regarding its bad faith denial of the claim,
21st Century contends Insurance Code section 11580.26, subdivision (b) renders it immune from
suit on this cause of action. That statute bars a cause of action for “exercising the right to request
[UIM] arbitration”, but has been held not to abrogate an insurer's duty to handle UIM claims in
good faith. (See Hightower v. Farmers Ins. Exchange (1995) 38 Cal.App.4th 853, 861–863, 45
Cal.Rptr.2d 348.) Because 21st Century did not timely raise this issue in the Court of Appeal,
however, we decline to address it. (Cal. Rules of Court, rule 8.500(c)(1).) We also do not address
issues briefed by Wilson that were not presented by the petition for review or answer. (Cal. Rules
of Court, rule 8.520(b)(3).)


CONCLUSION
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The summary judgment record demonstrates the existence of triable issues of fact as to whether,
before rejecting Wilson's UIM claim in July 2001, 21st Century thoroughly **1091  investigated
and fairly evaluated the claim. Wilson presented sufficient evidence for a jury to find 21st Century's
decision was “ ‘prompted not by an honest mistake, bad judgment or negligence but rather
by a conscious and deliberate act, which unfairly frustrates the agreed common purposes and
disappoints the reasonable expectations of the other party thereby depriving that party of the
benefits of the agreement.’ ” (Chateau Chamberay Homeowners Assn. v. Associated Internat. Ins.
Co., supra, 90 Cal.App.4th at p. 346, 108 Cal.Rptr.2d 776.) 21st Century was therefore not entitled
to judgment as a matter of law on Wilson's bad faith cause of action, and the trial court erred in
granting summary judgment to the insurer.


DISPOSITION


The judgment of the Court of Appeal is affirmed.


WE CONCUR: GEORGE, C.J., KENNARD, J., MORENO, J., KLINE, J. *


Opinion
* Presiding Justice of the Court of Appeal, First Appellate District, Division Two, assigned by


the Chief Justice pursuant to article VI, section 6 of the California Constitution.


Dissenting Opinion by CHIN, J.
I cannot agree with the majority's conclusion that defendant 21st Century Insurance Company (21st
Century) acted unreasonably ***757  and in bad faith when it delayed paying the policy limits on
plaintiff's *727  underinsured motorist claim. The radiologist who viewed a postaccident cervical
spine X–Ray in conjunction with plaintiff's own doctors, Community Hospital of Monterey
Peninsula, and Pueblo Radiology concluded that plaintiff's cervical spine appeared “normal,” with
“[m]ild straightening of lordosis” but “no fracture, degenerative change or soft tissue swelling.”
Plaintiff then went on an extended backpacking trip to Europe after the accident. All of this,
together with plaintiff's low initial medical bills, make 21 Century's initial actions in evaluating
coverage very reasonable.


It was not until after plaintiff returned from Europe, and before a planned trip to Australia, that she
first sought the medical opinion of Dr. Southern, an orthopedist, for the cause of her continuing
neck pain. Dr. Southern told plaintiff that if the magnetic resonance imaging scan he ordered was
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“markedly abnormal” she should postpone her trip to Australia. But when the results arrived he
did not advise her to alter her plans, and she traveled in Australia for 10 months.


In June 2001, while plaintiff was still in Australia, her attorney sent a demand letter to 21st Century
for a policy limits payment. The insurer invited plaintiff's attorney to submit any additional medical
records that might cause it to revise its claim value assessment, but the attorney said that he had
nothing more to submit. After 21st Century offered plaintiff her medical payment reimbursement
payment of $5,000 and denied the policy limits demand, plaintiff initiated statutory arbitration in
July 2001, under Insurance Code section 11580.2.


Before the arbitration hearing, and after plaintiff returned from Australia in December 2001, she
again saw Dr. Southern, who recommended a treatment regimen of physical therapy and anti-
inflammatory medications. He did not recommend surgery. It was not until plaintiff's June 2002
deposition in the arbitration proceeding, and for the first time in the two-year postaccident period,
that plaintiff revealed that one of her doctors (Dr. Spencer) had recommended spinal fusion surgery.
Following that recommendation, however, plaintiff sought another medical opinion from Dr. Szper
(a neurosurgeon) who noted a “slight disc bulge” but found “nothing in my eyes which appears
to be surgical.” Dr. Szper recommended against surgery, and suggested plaintiff undergo pain
management instead.


In light of plaintiff's arbitration testimony that revealed the conflicting expert views, 21st Century
promptly and reasonably sought an independent medical opinion to corroborate plaintiff's medical
expert's opinions. The insurer's medical experts, Drs. Nagelberg and Chafetz, initially opined that
surgery was not advisable, agreeing with at least one of plaintiff's own medical experts. It was not
until after Dr. Nagelberg was given a full *728  diskogram report that he recommended surgical
intervention in a supplemental **1092  report to 21st Century. Thus, 21st Century fulfilled its
statutory obligation to seek an independent medical opinion in light of Dr. Spencer's opinion that
plaintiff might benefit from surgery. (Ins.Code, § 790.10; Cal.Code Regs., tit. 10, § 2695.7, subd.
(n) [mandates that insurer requesting medical examination for purpose of determining liability
shall do so only when insurer has good faith belief that examination is reasonably necessary].)
21st Century thereafter revised its assessment of the claim's value and authorized payment to the
insured of the $85,000 remainder of her underinsured motorist policy limit.


***758  I agree that we must evaluate the insurer's reasonableness under a “totality of the
circumstances” standard. But contrary to the majority's view, the totality of the circumstances here
show that even plaintiff's experts had difficulty agreeing on the extent of her injury or the proper
course of treatment.


If an insurance company reasonably and legitimately disputes coverage, summary judgment for
the insurer is proper in a bad faith action even if it is later determined that the insurer did owe
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policy benefits. (Chateau Chamberay Homeowners Assn. v. Associated Internat. Ins. Co. (2001)
90 Cal.App.4th 335, 347–349, 108 Cal.Rptr.2d 776 [tortious bad faith damages not imposed when
insurer's initial failure to discharge contractual obligations was prompted by bad judgment or
negligence]; see also Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group
2006)[¶] 12:837.1, pp. 12C–13.) In other words, a mistaken withholding of benefits or delay in
payment is not bad faith where it is reasonable or based on a genuine dispute as to the insurer's
liability. (See Rappaport–Scott v. Interinsurance Exchange of the Automobile Club (2007) 146
Cal.App.4th 831, 834–837, 53 Cal.Rptr.3d 245 [applying genuine dispute doctrine to preclude
bad faith in underinsured motorist action]; see also Opsal v. United Services Auto. Assn. (1991) 2
Cal.App.4th 1197, 1205, 10 Cal.Rptr.2d 352 [before insurer can be found to have acted tortiously
or in bad faith in refusing to bestow policy benefits, it must have done so “without proper cause”].)
Given the fact that plaintiff's own experts could not agree on the extent of her injuries, 21st Century
reasonably disputed the extent and severity of plaintiff's injuries.


The majority's holding can only drive up the cost of underinsured motorist insurance—contrary
to the clear public policy of keeping the costs of such insurance low. (See, e.g., Yoshioka v.
Superior Court (1997) 58 Cal.App.4th 972, 984, 68 Cal.Rptr.2d 553 [noting that uninsured (and
hence, underinsured) motorist laws reflect the electorate's interest “in controlling the high costs
of insurance”].) By allowing plaintiff to proceed with her lawsuit for bad faith even though a
genuine dispute existed over the extent of her injuries *729  until 21st Century paid the policy
limits, the majority encourages unwarranted and costly lawsuits, the unnecessary hiring of doctors
and lawyers, and the resulting increase in our automobile insurance premiums. 21st Century's
reasonable and cautious behavior in light of the facts here should be encouraged on behalf of all
consumers, not punished.


Accordingly, I dissent.


I CONCUR: BAXTER, J.


All Citations


42 Cal.4th 713, 171 P.3d 1082, 68 Cal.Rptr.3d 746, 07 Cal. Daily Op. Serv. 13,559, 2007 Daily
Journal D.A.R. 17,597
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194 Cal.App.4th 1010
Court of Appeal, Fourth District, Division 3, California.


Stanley ZALKIND et al., Plaintiffs, Cross-defendants and Appellants,
v.


CERADYNE, INC., Defendant, Cross-complainant and Appellant.


No. G043266
|


April 27, 2011.


Synopsis
Background: Sellers of business assets brought action against buyer for breach of contract.
Buyer cross-complained for securities fraud. The Superior Court, Orange County, No.
30-2008-00107859, Gregory H. Lewis, J., granted defense summary judgments on the complaint
and cross-complaint. Sellers and buyer appealed.


Holdings: The Court of Appeal, Fybel, J., held that:


[1] asset purchase agreement's limitations provision for “indemnification” claims applied to sellers'
breach of contract claim;


[2] asset purchase agreement's limitations provision was reasonable and enforceable;


[3] business asset buyer's damages for securities fraud were calculated as of date of cross-
complaint; and


[4] business asset buyer could not obtain rescission as remedy for alleged securities fraud.


Affirmed.


West Headnotes (20)


[1] Limitation of Actions Agreements as to period of limitation
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Business asset sellers' breach of contract action against buyer for failing to register the
stock that sellers received in payment within 30 days was a “claim for indemnification”
covered by a limitations provision in asset purchase agreement stating that no “claim for
indemnification” could be made under the indemnity section of the agreement more than
twenty-four months after the closing date, even though the registration requirement was
not in the indemnity section of the agreement, where the indemnity section required buyer
to “indemnify, hold harmless, and defend” sellers from and against any and all “damages”
or “losses” caused by any breach of the agreement by buyer, and the indemnity section
contained special rules for third party claims. West's Ann.Cal.Civ.Code § 2778.


14 Cases that cite this headnote


[2] Summary Judgment Contracts in general
Summary Judgment Defects, objections, and waiver
Under the objective theory of contracts, trial court correctly sustained business asset
buyer's objections to parts of seller's summary judgment declaration in which he expressed
his subjective understanding of the meaning of the limitations provision of the asset
purchase agreement.


[3] Indemnity Nature of obligation
“Indemnity” may be defined as the obligation resting on one party to make good a loss or
damage another party has incurred. West's Ann.Cal.Civ.Code § 2772.


11 Cases that cite this headnote


[4] Indemnity Contractual Indemnity
A clause which contains the words “indemnify” and “hold harmless” is an indemnity
clause which generally obligates the indemnitor to reimburse the indemnitee for any
damages the indemnitee becomes obligated to pay third persons.


17 Cases that cite this headnote


[5] Indemnity Construction and Operation of Contracts
Although indemnity generally relates to third party claims, this general rule does not apply
if the parties to a contract use the term “indemnity” to include direct liability as well as
third party liability. West's Ann.Cal.Civ.Code § 2772.
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44 Cases that cite this headnote


[6] Indemnity Nature of obligation
Contracts of indemnity are distinguishable from those of guaranty and suretyship in that
in indemnity contracts the engagement is to make good and save another from loss upon
some obligation which he has incurred or is about to incur to a third person, and is not, as
in guaranty and suretyship, a promise to one to whom another is answerable.


3 Cases that cite this headnote


[7] Indemnity Construction and Operation of Contracts
Indemnity Intention of the parties
Each indemnity agreement is interpreted according to the language and contents of the
contract as well as the intention of the parties as indicated by the contract.


14 Cases that cite this headnote


[8] Indemnity Construction and Operation of Contracts
When indemnity is expressly provided by contract, the extent of the duty to indemnify
must be determined from the contract itself.


6 Cases that cite this headnote


[9] Indemnity Construction and Operation of Contracts
Indemnity Intention of the parties
Question whether indemnity agreement covers given case turns primarily on contractual
interpretation, and it is intent of parties as expressed in agreement that should control.


9 Cases that cite this headnote


[10] Indemnity Construction and Operation of Contracts
Indemnity Intention of the parties
The indemnity provisions of a contract are to be construed under the same rules for
interpreting contracts, with a view to determining the actual intent of the parties.


18 Cases that cite this headnote
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[11] Contracts Construction as a whole
To the extent practicable, the meaning of a contract must be derived from reading the whole
of the contract, with individual provisions interpreted together, in order to give effect to all
provisions and to avoid rendering some meaningless. West's Ann.Cal.Civ.Code § 1641.


42 Cases that cite this headnote


[12] Limitation of Actions Agreements as to period of limitation
Twenty-four month contractual limitations period in business asset purchase agreement,
applicable to claims against buyer for “indemnification” including direct claims for breach
of contract, was enforceable, since it was reasonable.


4 Cases that cite this headnote


[13] Limitation of Actions Agreements as to period of limitation
Agreements to shorten the statute of limitations do not violate public policy and are
enforced if reasonable.


3 Cases that cite this headnote


[14] Securities Regulation Trial and relief
In calculating a seller's damages for a buyer's act of buying a security by means of
a misleading communication, the stock is valued as of the time the seller files the
“complaint,” which means the pleading alleging the securities fraud claim, and which
means a cross-complaint when that is the means by which the seller alleges securities
fraud. West's Ann.Cal.Corp.Code §§ 25401, 25501.


[15] Securities Regulation Trial and relief
Stock seller's cross-complaint against buyers for an alleged securities violation in allegedly
buying the stock by means of a misleading communication did not “relate back” to the
date the buyers' complaint was filed, for purposes of calculating seller's damages. West's
Ann.Cal.Corp.Code §§ 25401, 25501.


1 Case that cites this headnote


[16] Securities Regulation Trial and relief
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The relation-back doctrine does not extend to the statute governing calculation of damages
for a securities violation in buying a security by means of a misleading communication.
West's Ann.Cal.Corp.Code § 25501.


4 Cases that cite this headnote


[17] Summary Judgment Corporations and Business Organizations
Stock seller's chief executive officer's (CEO) summary judgment declaration that buyers'
representations about the value of assets exchanged for the stock could not have been
accurate was overly general and thus did not create a triable issue of material fact as
to whether the assets' valuation of $2,440,000 was inflated by more than $826,853, as
required for damages under the statutory formula for buyer's alleged act of buying stock by
means of a misleading communication, where CEO's declaration did not state the amount
by which the value of the assets was inflated. West's Ann.Cal.Corp.Code § 25501.


2 Cases that cite this headnote


[18] Securities Regulation Recovery for fraud
Stock seller's remedies for buyers' alleged act of buying the stock by means of a
misleading communication, both legal and equitable, were limited to those afforded by the
Corporations Code, where seller sued for violation of the Corporations Code statute and
did not sue for common law fraud. West's Ann.Cal.Corp.Code §§ 25401, 25501.


[19] Securities Regulation Rescission and recovery of consideration
Seller of stock could not obtain rescission as a remedy for buyers' alleged act of buying
stock by means of a misleading communication in violation of the Corporations Code,
where the buyers no longer owned the security. West's Ann.Cal.Corp.Code §§ 25401,
25501.


[20] Securities Regulation Rescission and recovery of consideration
Seller of stock could not tender the consideration and thus could not obtain rescission as a
remedy for buyers' alleged act of buying stock by means of a misleading communication,
where the consideration was all of the operational assets of buyers' business, and buyers'
business had been fully absorbed into seller; buyers' business's tangible assets had been
sold or dissipated, its office lease had expired, its employees had been dispersed, and its
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proprietary information had been learned by seller. West's Ann.Cal.Corp.Code §§ 25401,
25501.


Attorneys and Law Firms


**107  Charles D. Christopher, San Diego, for Plaintiffs, Cross-defendants and Appellants.


Stradling Yocca Carlson & Rauth, Newport Beach, John F. Cannon, Kent W. Easter, Stephen L.
Ram and **108  Shane P. Criqui for Defendant, Cross-complainant and Appellant.


OPINION


FYBEL, J.


*1016  INTRODUCTION


Ceradyne, Inc. (Ceradyne), entered into an asset purchase agreement (Asset Purchase Agreement)
with Stanley Zalkind and Elizabeth Zalkind (the Zalkinds) and Quest Technology, LP (Quest), a
limited partnership owned by the Zalkinds. Under the terms of the Asset Purchase Agreement,
Ceradyne *1017  purchased all of Quest's assets for a price of $2.44 million, of which $300,000
was paid in cash and the remainder paid with unregistered shares of Ceradyne stock.


The Zalkinds and Quest later sued Ceradyne, asserting a single cause of action for breach of
contract. The Zalkinds and Quest alleged Ceradyne breached the Asset Purchase Agreement by not
obtaining timely registration with the Securities and Exchange Commission (SEC) of the Ceradyne
stock. Ceradyne filed a cross-complaint against the Zalkinds and Quest, asserting a single cause of
action for securities fraud in violation of Corporations Code section 25401. Ceradyne alleged the
Zalkinds made misrepresentations and omitted material facts to inflate the value of Quest's assets.


Ceradyne moved for summary judgment on the complaint, and the Zalkinds and Quest moved for
summary judgment on the cross-complaint. The trial court granted both motions, and all parties
have appealed.


We affirm in full. As to Ceradyne's summary judgment motion, we conclude the Zalkinds and
Quest's complaint was time-barred because it was not filed within the 24–month limitations period
in section 14.4 of the Asset Purchase Agreement. We hold that the Asset Purchase Agreement's
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definition of indemnification and damages included the Zalkinds and Quest's direct claim for
breach of contract against Ceradyne. We also hold the limitations period is reasonable and
enforceable.


As to the Zalkinds and Quest's summary judgment motion, we conclude that under Corporations
Code section 25501, Ceradyne has no damages and cannot obtain rescission of the Asset Purchase
Agreement. We hold the term “the complaint” referred to in section 25501's definition of a
seller's damages means the pleading filed by the seller of the security that asserts a violation of
Corporations Code section 25401 (here, Ceradyne's cross-complaint).


FACTS


Ceradyne designs and manufactures advanced technical ceramic products for industrial,
automotive, defense, and commercial uses. Quest, a limited partnership, was an original equipment
manufacturer of injection-molded ceramic components. As of May 2004, the Zalkinds owned a
99 percent interest in Quest.


In May 2004, the Zalkinds and Quest entered into the Asset Purchase Agreement with Ceradyne,
by which the Zalkinds agreed to sell Quest's assets to Ceradyne for $2.44 million, of which
$300,000 was paid in cash and the balance paid with unregistered shares of Ceradyne (the stock
consideration).


*1018  Section 8.10 of the Asset Purchase Agreement required Ceradyne to use its best efforts to
register the stock consideration with the SEC. Registration would permit the stock consideration
to be publicly traded. Ceradyne was required to file a form S–3 registration statement within 30
days of the closing date of the Asset Purchase Agreement. Section **109  3.1(b)(ii) of the Asset
Purchase Agreement provides: “If the Registration Statement covering the Stock Consideration
is not declared effective by the SEC on or before November 30, 2004, then within ten (10)
days of such date, [Ceradyne] shall make a cash payment to the Selling Parties in the amount
of $2,140,000, against delivery by the Selling Parties to [Ceradyne] of duly-endorsed stock
certificates constituting the Stock Consideration.”


Section 14 of the Asset Purchase Agreement is entitled “Indemnification.” Section 14.2 provides
that Ceradyne “shall indemnify, hold harmless and defend the Selling Parties and their respective
successors and assigns ... from and against any and all Damages that arise from or are in connection
with: [¶] (a) Any breach of or inaccuracy in any of the representations or warranties of any
of [Ceradyne] contained in Section 6 of this Agreement or in any of the certificates delivered
hereunder by or on behalf of [Ceradyne] pursuant to such representations or warranties; or [¶] (b)
Any breach or default by [Ceradyne] of its covenants or agreements contained in this Agreement.”
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Section 14.1 similarly provides that Quest and Stanley Zalkind agree to “indemnify, hold harmless
and defend” Ceradyne from and against any and all “Damages.”


Section 14.3 of the Asset Purchase Agreement states: “ ‘Damages,’ as used in this Section 14,
shall mean: (i) demands, claims, actions, suits, investigations and legal or other proceedings
brought against any indemnified party or parties, and any judgments or assessments, fines or
penalties rendered therein or any settlements thereof, and (ii) all liabilities, damages, losses,
Taxes, assessments, costs and expenses (including, without limitation, reasonable attorneys' and
accountants' fees and expenses) incurred by any indemnified party or parties, to the extent not
reimbursed or paid for by insurance, whether or not they have arisen from or were incurred in or
as a result of any demand, claim, action, suit, assessment or other proceeding or any settlement
or judgment.”


Section 14.4(a) of the Asset Purchase Agreement provides that “[n]o claim for indemnification
under this Section 14 may be made more than twenty-four (24) months after the Closing Date
[May 14, 2004],” with exceptions not applicable here.


Pursuant to the Asset Purchase Agreement, the Zalkinds received 71,397 shares of Ceradyne
common stock based on the average closing price of *1019  $29.973 per share for the 10 days
preceding the closing date of May 14, 2004. These shares grew to 107,095.5 after Ceradyne had
a three-for-two stock split. 1


1 In the remainder of the opinion, we will use 107,095 as the number of Ceradyne shares owned
by the Zalkinds following the stock split. Ceradyne uses 107,095 in making its damages
calculations in the respondent's brief. Using 107,095 instead of 107,095.5 makes no material
difference in any of the calculations and has no effect on the outcome of the appeals.


On August 19, 2004, Ceradyne filed the form S–3 registration statement with the SEC for the stock
consideration. On September 28, 2004, Stanley Zalkind and Ceradyne's chief financial officer
agreed to extend the Asset Purchase Agreement's deadline for registering the stock consideration in
section 3.1(b)(ii) for one month from the original date of November 30, 2004. Between November
2004 and March 2005, Ceradyne filed three separate amendments to the form S–3 in response
to correspondence from the SEC. The Zalkinds did not invoke section 3.1(b)(ii) of the Asset
Purchase Agreement and demand $2.14 million in cash from Ceradyne **110  for failure to timely
register the stock consideration. On March 15, 2005, the SEC declared the registration of the stock
consideration to be effective.


By April 15, 2005, the Zalkinds had sold 106,500 shares of the stock consideration. Their proceeds
from the public sales were $2,351,669.61 based on an average selling price of $22.08 per share.
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After May 14, 2004, Quest was operated as a division of Ceradyne with Stanley Zalkind and other
key employees still in place. For the remainder of 2004, the Quest division had sales of about $1
million and net income of about $41,000. In 2005, the Quest division experienced a net loss of
$33,814, in 2006 a loss of $564,576, and in 2007 a loss of $696,598. In 2007, Ceradyne terminated
Stanley Zalkind's employment.


PROCEDURAL HISTORY


In June 2008, the Zalkinds and Quest filed a complaint against Ceradyne, alleging breach of the
registration requirements of section 8.10 of the Asset Purchase Agreement. The Zalkinds and Quest
filed a first amended complaint, the operative pleading, in October 2008.


The first amended complaint alleged that Ceradyne breached section 8.10 of the Asset Purchase
Agreement by failing to file the form S–3 registration statement within 30 days of May 14, 2004,
and by failing to use best efforts to cause the stock consideration to be registered by the SEC.
The first amended complaint also alleged the delay in registering the stock consideration meant
the Zalkinds could not take advantage of a temporary and *1020  significant rise in the price of
Ceradyne shares between December 31, 2004 and January 12, 2005. The Zalkinds were damaged,
according to the first amended complaint, because if they had been able to sell their Ceradyne
shares during that time period, they would have realized $1,479,444.50 more than they ultimately
did.


After conducting discovery, Ceradyne filed a cross-complaint against the Zalkinds and Quest in
May 2009. The cross-complaint asserted a single cause of action for violation of Corporations
Code section 25401 and alleged the Zalkinds made a series of false and misleading statements
and omissions of material fact about Quest's revenue projections and customer and market
opportunities to induce Ceradyne to enter into the Asset Purchase Agreement and purchase Quest's
assets. The cross-complaint sought damages and rescission of the Asset Purchase Agreement.


Ceradyne moved for summary judgment on the first amended complaint on the ground, among
others, the Zalkinds and Quest's lawsuit constituted a claim for indemnification under section 14
of the Asset Purchase Agreement but was not filed within 24 months of the closing date of May 14,
2004. The Zalkinds and Quest moved for summary judgment on the cross-complaint on the ground,
among others, that Ceradyne suffered no damages under Corporations Code section 25501.


The trial court took the motions under submission after hearing argument of counsel and issued
a minute order on November 6, 2009, granting both motions. On December 2, the court signed
an order submitted by the Zalkinds and Quest, stating: “Plaintiffs' summary judgment motion is
granted with respect to the Cross-complaint on the grounds Cross–Complainant has not suffered
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any damages and rescission is unavailable because the parties cannot be returned to the status
quo ante. Summary judgment i[s] not warranted on any other bases proffered by Plaintiffs. [¶] ...
Cross-[complainant]'s summary judgment motion is granted with respect to the Complaint on the
grounds the two-year **111  limitations provision in section 14.4 of the Asset Purchase Agreement
executed by the parties bars Plaintiffs' claims. Summary judgment i[s] not warranted on any other
bases proffered by Cross-complainant[ ].”


Judgment was entered on December 14, 2009. After entry of judgment, Ceradyne moved to correct
a “clerical error” in the order granting summary judgment, or, alternatively, for reconsideration. In
the motion, Ceradyne asserted the statement “Summary judgment i[s] not warranted on any other
bases proffered by Cross-complainant[ ]” was inconsistent with the trial court's tentative ruling,
argument and findings at oral argument, and the court's minute order. Ceradyne also asserted the
order granting summary *1021  judgment did not comply with Code of Civil Procedure section
437c, subdivision (g). The trial court denied the motion, stating: “Any error in including that
statement without stating the grounds for it would be judicial not clerical error. The Court intended
to include the statement in the order.”


STANDARD OF REVIEW


“A trial court properly grants summary judgment where no triable issue of material fact exists
and the moving party is entitled to judgment as a matter of law. [Citation.] We review the trial
court's decision de novo, considering all of the evidence the parties offered in connection with
the motion (except that which the court properly excluded) and the uncontradicted inferences the
evidence reasonably supports. [Citation.]” (Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 476,
110 Cal.Rptr.2d 370, 28 P.3d 116.)


DISCUSSION: THE ZALKINDS AND QUEST'S APPEAL


The trial court concluded the Zalkinds and Quest's complaint was time-barred because it was not
filed within the 24–month limitations period prescribed by section 14.4 of the Asset Purchase
Agreement. It was undisputed the Zalkinds and Quest filed their lawsuit for breach of contract
against Ceradyne more than 24 months after the closing date. If the lawsuit for breach of contract
filed by the Zalkinds and Quest is a “claim for indemnification” under section 14 of the Asset
Purchase Agreement, then their complaint is time-barred.


[1]  After examining the language of section 14 of the Asset Purchase Agreement and relevant law
on the meaning of indemnification, we agree with Ceradyne the term “claim for indemnification”
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as used in the Asset Purchase Agreement includes the Zalkinds and Quest's breach of contract
action.


I.


THE ZALKINDS AND QUEST'S COMPLAINT WAS TIME-BARRED
BECAUSE IT WAS NOT FILED WITHIN THE 24–MONTH LIMITATIONS
PERIOD IN SECTION 14.4 OF THE ASSET PURCHASE AGREEMENT.


A.


The Issue: Does the Term “Indemnify” in Section 14.2 of the Asset
Purchase Agreement Include Direct Actions Between the Parties?


Section 14.4 of the Asset Purchase Agreement states, in relevant part, “[n]o claim for
indemnification under this Section 14 may be made more than *1022  twenty-four (24) months
after the Closing Date....” If a lawsuit for breach of contract is a “claim for indemnification” under
section 14 of the Asset Purchase Agreement, then the Zalkinds and Quest's complaint is time-
barred.


**112  What does “claim for indemnification” under section 14.4 of the Asset Purchase
Agreement mean?


The Zalkinds and Quest argue indemnification under section 14.4 of the Asset Purchase Agreement
covers “only claims involving liability or potential liability to third parties or obligations imposed
on a party by operation of law” and therefore does not apply to their direct claims against Ceradyne
for its alleged breach of the Asset Purchase Agreement. Ceradyne argues the 24–month limitations
period of section 14 applies to the Zalkinds and Quest's complaint because section 14 was drafted
broadly to encompass “both direct, garden variety breach of contract claims between the parties
and claims arising from third parties.”


[2]  The parties agree the Asset Purchase Agreement was a fully integrated contract and there
is no extrinsic evidence relating to section 14. 2  (Founding Members of the Newport Beach
Country Club v. Newport Beach Country Club, Inc., supra, 109 Cal.App.4th at pp. 953–954, 135
Cal.Rptr.2d 505.) We therefore look to the language of the Asset Purchase Agreement itself. (Id.
at p. 956, 135 Cal.Rptr.2d 505.) “The basic goal of contract interpretation is to give effect to the
parties' mutual intent at the time of contracting. [Citations.] When a contract is reduced to writing,
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the parties' intention is determined from the writing alone, if possible. [Citation.] ‘The words of a
contract are to be understood in their ordinary and popular sense.’ ” (Id. at p. 955, 135 Cal.Rptr.2d
505.) When, as in this case, no extrinsic evidence is introduced, the appellate court independently
construes the contract. (Id. at pp. 955–956, 135 Cal.Rptr.2d 505.)


2 In the trial court, the Zalkinds and Quest submitted the declaration of Stanley Zalkind,
in which he expressed his subjective understanding of the meaning of section 14 of the
Asset Purchase Agreement. The trial court correctly sustained Ceradyne's objections to those
parts of Stanley Zalkind's declaration. We have stated, “California recognizes the objective
theory of contracts [citation], under which ‘[i]t is the objective intent, as evidenced by the
words of the contract, rather than the subjective intent of one of the parties, that controls
interpretation’ [citation]. The parties' undisclosed intent or understanding is irrelevant to
contract interpretation. [Citations.]” (Founding Members of the Newport Beach Country
Club v. Newport Beach Country Club, Inc. (2003) 109 Cal.App.4th 944, 956, 135 Cal.Rptr.2d
505.)


Section 14.2 of the Asset Purchase Agreement provides in relevant part: “Subject to the limitations
in Section 14.4 hereof, the Buyer shall indemnify, hold harmless and defend the Selling Parties
and their respective successors and assigns ... from and against any and all Damages that arise
from or are in connection with: [¶] ... [¶] (b) Any breach or default by the Buyer of its covenants
or agreements contained in this Agreement.”


*1023  Section 14.3 of the Asset Purchase Agreement states: “ ‘Damages,’ as used in this Section
14, shall mean: (i) demands, claims, actions, suits, investigations and legal or other proceedings
brought against any indemnified party or parties, and any judgments or assessments, fines or
penalties rendered therein or any settlements thereof, and (ii) all liabilities, damages, losses,
Taxes, assessments, costs and expenses (including, without limitation, reasonable attorneys' and
accountants' fees and expenses) incurred by any indemnified party or parties, to the extent not
reimbursed or paid for by insurance, whether or not they have arisen from or were incurred in or
as a result of any demand, claim, action, suit, assessment or other proceeding or any settlement
or judgment.” (Boldface added.)


**113  If the word “Damages” in section 14.2 of the Asset Purchase Agreement is replaced by the
boldface language from section 14.3, and the words “Buyer” and “Selling Parties” are replaced
with the parties' names, the result is the following: “[Ceradyne] shall indemnify, hold harmless
and defend the [Zalkinds and Quest] ... from and against any and all damages, losses incurred by
[the Zalkinds and Quest] that arise from or are in connection with: [¶] ... [¶] (b) Any breach or
default by [Ceradyne] of its covenants or agreements contained in this Agreement.”


The Zalkinds and Quest alleged they incurred damages and loss arising from Ceradyne's breach of
its covenants or agreements contained in the Asset Purchase Agreement. The issue comes down
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to the meaning of “[Ceradyne] shall indemnify” such loss. Does “indemnify” have the narrow
meaning, asserted by the Zalkinds and Quest, of reimbursement for losses to third party claims, or
does it have the broader meaning, asserted by Ceradyne, of paying for or reimbursing any claimed
loss?


B.


Although the Terms “Indemnify” and “Indemnity” Ordinarily Refer to Third
Party Claims, They May Include Direct Claims, Depending on the Parties' Intent.


[3]  The terms “indemnify” and “indemnity” have been defined in several ways. “Indemnity may
be defined as the obligation resting on one party to make good a loss or damage another party has
incurred.” (Rossmoor Sanitation, Inc. v. Pylon, Inc. (1975) 13 Cal.3d 622, 628, 119 Cal.Rptr. 449,
532 P.2d 97 (Rossmoor ).) Civil Code section 2772 defines “indemnity” as “a contract by which
one engages to save another from a legal consequence of the conduct of one of the parties, or of
some other person.” The indemnitor is the party obligated to pay another, and the indemnitee is
the party entitled to *1024  receive the payment from the indemnitor. (Maryland Casualty Co. v.
Bailey & Sons, Inc. (1995) 35 Cal.App.4th 856, 864, 41 Cal.Rptr.2d 519.)


[4]  [5]  [6]  Indemnity generally refers to third party claims. “A clause which contains the words
‘indemnify’ and ‘hold harmless' is an indemnity clause which generally obligates the indemnitor to
reimburse the indemnitee for any damages the indemnitee becomes obligated to pay third persons.
[Citation.] Indemnification agreements ordinarily relate to third party claims.” (Myers Building
Industries, Ltd. v. Interface Technology, Inc. (1993) 13 Cal.App.4th 949, 969, 17 Cal.Rptr.2d
242 (Myers ); see also Queen Villas Homeowners Assn. v. TCB Property Management (2007)
149 Cal.App.4th 1, 5, 56 Cal.Rptr.3d 528 [quoting Myers ]; Wilshire–Doheny Associates, Ltd.
v. Shapiro (2000) 83 Cal.App.4th 1380, 1396, 100 Cal.Rptr.2d 478 (Wilshire–Doheny ) [“ ‘[A]n
indemnitor in an indemnity contract generally undertakes to protect the indemnitee against loss
or damage through liability to a third person’ ”].) “ ‘Contracts of indemnity are distinguishable
from those of guaranty and suretyship in that in indemnity contracts the engagement is to make
good and save another from loss upon some obligation which he has incurred or is about to incur
to a third person, and is not, as in guaranty and suretyship, a promise to one to whom another is
answerable.’ ” (Somers v. United States F. & G. Co. (1923) 191 Cal. 542, 547, 217 P. 746.)


[7]  [8]  Although indemnity generally relates to third party claims, “this general rule does not
apply if the parties to a contract use the term ‘indemnity’ to include direct liability as well as
third party **114  liability.” (Dream Theater, Inc. v. Dream Theater (2004) 124 Cal.App.4th 547,
555, 21 Cal.Rptr.3d 322.) “[E]ach indemnity agreement is ‘interpreted according to the language
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and contents of the contract as well as the intention of the parties as indicated by the contract.’
” (Wilshire–Doheny, supra, 83 Cal.App.4th at p. 1396, 100 Cal.Rptr.2d 478.) When indemnity is
expressly provided by contract, the extent of the duty to indemnify must be determined from the
contract itself. (Rossmoor, supra, 13 Cal.3d at p. 628, 119 Cal.Rptr. 449, 532 P.2d 97; see also
Heppler v. J.M. Peters Co. (1999) 73 Cal.App.4th 1265, 1277, 87 Cal.Rptr.2d 497 [“parties to an
indemnity contract have great freedom of action in allocating risk, subject to certain limitations of
public policy”]; Rooz v. Kimmel (1997) 55 Cal.App.4th 573, 583, 64 Cal.Rptr.2d 177 [“We must
determine the scope of a contractual duty of indemnification ... from the contract itself”]; Myers,
supra, 13 Cal.App.4th at pp. 968–969, 17 Cal.Rptr.2d 242 [“The extent of the duty to indemnify
is determined from the contract”].)


[9]  [10]  “[T]he question whether an indemnity agreement covers a given case turns primarily on
contractual interpretation, and it is the intent of the parties as expressed in the agreement that should
control. When the parties knowingly bargain for the protection at issue, the protection should be
afforded. This requires an inquiry into the circumstances of the damage or injury and *1025  the
language of the contract; of necessity, each case will turn on its own facts.” (Rossmoor, supra,
13 Cal.3d at p. 633, 119 Cal.Rptr. 449, 532 P.2d 97.) The indemnity provisions of a contract are
to be construed under the same rules for interpreting contracts, “ ‘with a view to determining the
actual intent of the parties.’ ” (Wilshire–Doheny, supra, 83 Cal.App.4th at p. 1396, 100 Cal.Rptr.2d
478; see also Maryland Casualty Co. v. Bailey & Sons, Inc., supra, 35 Cal.App.4th at p. 864, 41
Cal.Rptr.2d 519.)


C.


Section 14.2 of the Asset Purchase Agreement Is Written Broadly
to Include Direct Claims and Does Not Expressly Exclude Them.


The terms “indemnify” and “indemnity” do not necessarily refer only to third party claims and are
reasonably susceptible to the interpretation urged by Ceradyne. As we have noted, the California
Supreme Court has defined “indemnity” as “the obligation resting on one party to make good a loss
or damage another party has incurred.” (Rossmoor, supra, 13 Cal.3d at p. 628, 119 Cal.Rptr. 449,
532 P.2d 97.) This definition is not limited to third party claims and is broad enough to include the
Zalkinds and Quest's direct breach of contract claim against Ceradyne. One court has concluded the
definition of “indemnity” in Civil Code section 2772 “plainly states that indemnity may apply to
either direct or third party claims.” (Dream Theater, Inc. v. Dream Theater, supra, 124 Cal.App.4th
at p. 556, fn. 5, 21 Cal.Rptr.3d 322.)
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In Wilshire–Doheny, supra, 83 Cal.App.4th 1380, 100 Cal.Rptr.2d 478, the court addressed the
issue whether particular indemnity provisions were limited to third party claims. In that case,
Stanley Shapiro and Jeffrey R. Matsen were corporate officers of Daishin U.S.A. Co., Ltd. (Daishin
USA). (Id. at p. 1384, 100 Cal.Rptr.2d 478.) Pursuant to three different indemnity provisions,
Daishin USA agreed to indemnify Shapiro and Matsen with respect to any action or claim brought
against them in their capacity as corporate officers. (Id. at pp. 1387, 1394–1395, 100 Cal.Rptr.2d
478.) Daishin USA sued Shapiro and Matsen, alleging various causes of **115  action arising
out of their conduct as corporate officers. (Id. at pp. 1385–1386, 100 Cal.Rptr.2d 478.) Shapiro
and Matsen prevailed at trial, but the trial court denied their motion for attorney fees, which
was based on the indemnity provisions. (Id. at pp. 1387–1388, 100 Cal.Rptr.2d 478.) The Court
of Appeal reversed, rejecting the argument the indemnity provisions were limited to third party
claims: “There is nothing in the language of any of the three indemnity provisions specifically
limiting their application to third party lawsuits. [Daishin USA] point[s] to no extrinsic evidence
introduced to demonstrate that the parties intended these provisions to apply to third party lawsuits
only. [Citations.] Thus, it has not been shown the indemnity provisions are inapplicable merely
because [Shapiro and Matsen] seek indemnification for attorney's fees and costs incurred in an
action brought by the indemnitor.” (Id. at p. 1396, 100 Cal.Rptr.2d 478.)


*1026  Black's Law Dictionary broadly defines “indemnification” as “1. The action of
compensating for loss or damage sustained. 2. The compensation so made.” (Black's Law Dict.
(8th ed. 2004) p. 783.) Black's Law Dictionary similarly defines “indemnity” as “1. A duty to
make good any loss, damage, or liability incurred by another.... 2. The right of an injured party
to claim reimbursement for its loss, damage, or liability from a person who has such a duty. 3.
Reimbursement or compensation for loss, damage, or liability in tort; esp., the right of a party
who is secondarily liable to recover from the party who is primarily liable for reimbursement
of expenditures paid to a third party for injuries resulting from a violation of a common-law
duty.” (Id. at p. 784.) The first definition in Black's Law Dictionary for “indemnify” is “[t]o
reimburse (another) for a loss suffered because of a third party's or one's own act or default.” (Id.
at pp. 783–784, italics added.)


Several Ninth Circuit Court of Appeals cases have adopted a similar definition of “indemnify”
from the sixth edition of Black's Law Dictionary. (Yang Ming Marine v. Okamoto Freighters Ltd.
(9th Cir.2001) 259 F.3d 1086, 1092; Atari Corp. v. Ernst & Whinney (9th Cir.1992) 981 F.2d
1025, 1031–1032.) 3  These cases hold an indemnity provision may encompass direct breach of
contract claims. In Atari, supra, 981 F.2d at page 1031, the Ninth Circuit concluded the district
court erred by limiting an indemnification provision to third party claims, stating “the district
court was wrong to assume that the word ‘indemnify’ necessarily carries with it the baggage of
the clauses in which it most frequently appears.” The word “indemnify,” the Ninth Circuit stated,
“refers to compensation for loss in general, not just particular types of loss.” (Ibid.)
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3 The sixth edition of Black's Law Dictionary defined “indemnify” as: “ ‘To restore the victim
of a loss, in whole or in part, by payment, repair, or replacement. To save harmless; to secure
against loss or damage; to give security for the reimbursement of a person in case of an
anticipated loss falling upon him. To make good; to compensate; to make reimbursement to
one of a loss already incurred by him.’ ” (Atari Corp. v. Ernst & Whinney, supra, 981 F.2d
at pp. 1031–1032, quoting Black's Law Dict. (6th ed. 1990) p. 769.)


In Battelle Memorial Inst. v. Nowsco Pipeline Services (S.D.Ohio 1999) 56 F.Supp.2d 944, 950,
the court defined “indemnity” to include “the shifting of losses, rather than any requirement that
third party losses be involved.” The court stated: “It is clear from both the Ohio and Sixth Circuit
definitions of indemnification that a party wishing to narrow an indemnification clause to third-
party damage is obligated to limit the scope of the clause expressly; and absent such express
limitation, indemnification clauses may apply to **116  damage suffered by the contracting parties
themselves.” (Id. at p. 951.) In this case, section 14 of the Asset Purchase Agreement does not
expressly limit the meaning of “indemnify” to third party claims, and, as we have mentioned, there
is no extrinsic evidence relating to section 14.


*1027  Section 14.2 and the definition of damages in section 14.3 of the Asset Purchase Agreement
are broadly worded to provide that Ceradyne “shall indemnify, hold harmless and defend” the
Zalkinds and Quest from and against “any and all” damages and losses incurred by the Zalkinds
and Quest “that arise from or are in connection with: [¶] ... [¶] ... [a]ny breach or default by
[Ceradyne] of its covenants or agreements contained in this Agreement.” This language does
not limit indemnification to third party claims and extends indemnification to “any and all”
damages incurred by the Zalkinds and Quest arising out of Ceradyne's breach of the Asset Purchase
Agreement. Read in the context of section 14.2, the word “indemnify” makes better sense when
read to mean “make good,” “reimburse,” or “compensate.”


D.


Other Parts of Section 14 of the Asset Purchase Agreement Support the
Conclusion “Indemnify” Includes Direct Claims Between the Parties.


[11]  Another indication of the meaning of “indemnify” in section 14.2 of the Asset Purchase
Agreement comes from the use of the terms “indemnity,” “indemnify,” and “damages” in other
parts of section 14. “The whole of a contract is to be taken together, so as to give effect to every
part, if reasonably practicable, each clause helping to interpret the other.” (Civ.Code, § 1641.) To
the extent practicable, the meaning of a contract must be derived from reading the whole of the
contract, with individual provisions interpreted together, in order to give effect to all provisions
and to avoid rendering some meaningless. (Sy First Family Ltd. Partnership v. Cheung (1999) 70
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Cal.App.4th 1334, 1342, 83 Cal.Rptr.2d 340; City of Atascadero v. Merrill Lynch, Pierce, Fenner
& Smith, Inc. (1998) 68 Cal.App.4th 445, 473, 80 Cal.Rptr.2d 329.)


Section 14.3 of the Asset Purchase Agreement defines the term “damages” by dividing them
into two categories. The first category is “demands, claims, actions, suits, investigations and
legal or other proceedings brought against any indemnified party or parties, and any judgments
or assessments, fines or penalties rendered therein or any settlements thereof.” This category
correlates to indemnification of third party claims. The second category is “all liabilities, damages,
losses, Taxes, assessments, costs and expenses (including, without limitation, reasonable attorneys'
and accountants' fees and expenses) incurred by any indemnified party or parties, to the extent not
reimbursed or paid for by insurance, whether or not they have arisen from or were incurred in or
as a result of any demand, claim, action, suit, assessment or other proceeding or any settlement or
judgment.” This category would include damages sought in a direct lawsuit between the parties.
The clause *1028  “whether or not they have arisen from or were incurred in or as a result of
any demand, claim, action, suit, assessment or other proceeding or any settlement or judgment”
in particular suggests the second category is not limited to third party claims for which a party to
the Asset Purchase Agreement seeks indemnity.


Section 14.5 of the Asset Purchase Agreement is entitled “Notice of Claims.” The first sentence of
section 14.5 requires prompt notification to the indemnifying party of a claim for indemnity. The
second **117  and third sentences distinguish third party claims. The second sentence reads: “In
the event of any claim for indemnification hereunder resulting from or in connection with any claim
or legal proceeding by a third party, the notice to the indemnifying party shall specify, if known,
the amount or any estimate of the amount of the liability arising therefrom.” The third sentence
provides that neither the indemnified party nor any indemnifying party may settle a claim by a
third party without the other party's prior written consent. There would be no need to distinguish
third party claims in section 14.5 if “indemnify” only referred to third party claims.


Section 14.6 of the Asset Purchase Agreement is entitled “Third Party Claims” and concerns the
indemnifying party's defense obligations. Section 14.6 states, “[i]n connection with any claim
giving rise to indemnity hereunder that results or may result from or arises or may arise out of any
claim or legal proceeding by a person who is not a party to this Agreement....” This section would
not be necessary if indemnification by definition meant only third party claims.


Section 14.8 of the Asset Purchase Agreement, entitled “Subrogation,” states, “[i]n the event that
an indemnifying party pays all or any portion of a third party claim or demand concerning which
the indemnified party submits a claim for indemnification ..., the indemnifying party shall be
subrogated.” This passage expressly recognizes subrogation rights to third party claims and would
be unnecessary if, by definition, indemnification only applied to third party claims.
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Section 14.9 of the Asset Purchase Agreement, entitled “Remedies,” states: “The indemnification
rights and remedies set forth in this Section 14 shall be the sole and exclusive rights and remedies
of the parties hereto with respect to any Damages incurred by any such parties for which
indemnification is provided to such parties under this Section 14; provided, however, that if the
Selling Parties fail to perform their covenant to sell the Purchased Assets to the Buyer, Buyer
shall be entitled to obtain specific performance of such covenant, and injunctive relief against any
breach or threatened breach thereof.” The part after the second “provided” would be unnecessary
if indemnification only referred to third party claims.


*1029  Many provisions in section 14 of the Asset Purchase Agreement therefore support the
conclusion the parties intended the term “indemnify” in section 14.2 to have the broader meaning
and to encompass direct claims for breach of contract. If the term “indemnify” were limited to
third party claims, portions of sections 14.3, 14.5, 14.6, 14.8, and 14.9 would be superfluous.


The Zalkinds and Quest argue the reference to third party claims in those sections of the Asset
Purchase Agreement was meant to distinguish third party claims from claims arising by operation
of law, i.e., liabilities that arise without a demand or claim, such as environmental cleanup. This
interpretation might be convincing if the term “indemnify” necessarily refers only to third party
claims, as the Zalkinds and Quest argue. However, the term “indemnify” in section 14 is subject
to the broader definition that encompasses direct claims, and section 14, read as a whole, makes
better sense with that interpretation, rather than the narrow interpretation limiting “indemnify” to
third party claims.


The Zalkinds and Quest argue Ceradyne's interpretation of section 14 of the Asset Purchase
Agreement would require Ceradyne to defend them in this lawsuit. That result would obtain if
section 14.2 were read in isolation: Section 14.2 does **118  require the indemnifying party to
“indemnify, hold harmless, and defend.” (Italics added.) But section 14.2 must be read with section
14.6, which sets forth the rights and duties of defense and applies only to third party claims, and
the balance of the Asset Purchase Agreement.


II.


AGREEMENTS TO SHORTEN THE STATUTE OF LIMITATIONS ARE ENFORCEABLE
IF REASONABLE, AND CIVIL CODE SECTION 2778 IS INAPPLICABLE BASED


ON THE TERMS OF SECTION 14 OF THE ASSET PURCHASE AGREEMENT.


[12]  The Zalkinds and Quest argue we must strictly construe the language of section 14 of
the Asset Purchase Agreement against Ceradyne because agreements to shorten the statute of
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limitations are disfavored. In Lewis v. Hopper (1956) 140 Cal.App.2d 365, 367, 295 P.2d 93 (Lewis
), the court stated: “ ‘[C]ontractual stipulations which limit the right to sue to a period shorter
than that granted by statute, are not looked upon with favor because they are in derogation of the
statutory limitation. Hence, they should be construed with strictness against the party invoking
them.’ ” (See also Sanders v. American Casualty Co. (1969) 269 Cal.App.2d 306, 309, 74 Cal.Rptr.
634 [“this general rule is correct”].) In Western Filter Corp. v. Argan, Inc. (9th Cir.2008) 540
F.3d 947, 952, the court cited that rule and the Lewis case with approval; however, no published
California opinion has done so in the over 40 years since Sanders v. American Casualty Co. in
1969.


[13]  *1030  As Ceradyne argues, agreements to shorten the statute of limitations do not violate
public policy and are enforced if reasonable. “Courts generally enforce parties' agreements for a
shorter limitations period than otherwise provided by statute, provided it is reasonable.” (Moreno
v. Sanchez (2003) 106 Cal.App.4th 1415, 1430, 131 Cal.Rptr.2d 684, fn. omitted; see also Charnay
v. Cobert (2006) 145 Cal.App.4th 170, 183, 51 Cal.Rptr.3d 471; Hambrecht & Quist Venture
Partners v. American Medical Internat., Inc. (1995) 38 Cal.App.4th 1532, 1548, 46 Cal.Rptr.2d
33.) Long before Lewis, the California Supreme Court held, “[i]t is a well-settled proposition of
law that the parties to a contract may stipulate therein for a period of limitation, shorter than that
fixed by the statute of limitations, and that such stipulation violates no principle of public policy,
provided the period fixed be not so unreasonable as to show imposition or undue advantage in
some way. [Citations.]” (Beeson v. Schloss (1920) 183 Cal. 618, 622–623, 192 P. 292; see also
Tebbets v. Fidelity and Casualty Co. (1909) 155 Cal. 137, 139, 99 P. 501 [statute of limitations is
a personal right that can be waived or shortened].)


The Zalkinds and Quest do not contend the shorter limitations period of section 14 of the Asset
Purchase Agreement is unreasonable. 4  As an agreement to shorten the statute of limitations does
not violate public policy under California Supreme Court authority, we do not agree that section
14 must be “ ‘construed with strictness' ” against Ceradyne and decline to follow Lewis. Even if
we would construe that contract provision with “strictness,” we would still enforce it under the
Supreme Court authority cited in the prior paragraph.


4 “Reasonable” means the shortened period “provides sufficient time to effectively pursue a
judicial remedy.” (Moreno v. Sanchez, supra, 106 Cal.App.4th at p. 1430, 131 Cal.Rptr.2d
684.)


The Zalkinds and Quest also argue that interpreting section 14 to encompass direct **119
breach of contract claims is contrary to Civil Code section 2778, which sets forth rules for
interpreting contracts of indemnity. 5  True, each situation identified in section 2778 *1031
addresses indemnification of third party claims. But, as Ceradyne points out, section 2778
expressly states its rules of interpretation apply, “unless a contrary intention appears.” (Ibid.,
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italics added.) Here, we conclude, a contrary intention appears from reading together the various
parts of section 14 of the Asset Purchase Agreement. Further, as Ceradyne points out, the Asset
Purchase Agreement does not refer to Civil Code section 2778, but does refer to other statutes
when they are controlling.


5 Civil Code section 2778 reads: “In the interpretation of a contract of indemnity, the following
rules are to be applied, unless a contrary intention appears: [¶] 1. Upon an indemnity against
liability, expressly, or in other equivalent terms, the person indemnified is entitled to recover
upon becoming liable; [¶] 2. Upon an indemnity against claims, or demands, or damages,
or costs, expressly, or in other equivalent terms, the person indemnified is not entitled to
recover without payment thereof; [¶] 3. An indemnity against claims, or demands, or liability,
expressly, or in other equivalent terms, embraces the costs of defense against such claims,
demands, or liability incurred in good faith, and in the exercise of a reasonable discretion;
[¶] 4. The person indemnifying is bound, on request of the person indemnified, to defend
actions or proceedings brought against the latter in respect to the matters embraced by the
indemnity, but the person indemnified has the right to conduct such defenses, if he chooses
to do so; [¶] 5. If, after request, the person indemnifying neglects to defend the person
indemnified, a recovery against the latter suffered by him in good faith, is conclusive in his
favor against the former; [¶] 6. If the person indemnifying, whether he is a principal or a
surety in the agreement, has not reasonable notice of the action or proceeding against the
person indemnified, or is not allowed to control its defense, judgment against the latter is
only presumptive evidence against the former; [¶] 7. A stipulation that a judgment against
the person indemnified shall be conclusive upon the person indemnifying, is inapplicable if
he had a good defense upon the merits, which by want of ordinary care he failed to establish
in the action.”


III.


CONCLUSION


Claims for indemnification under section 14 of the Asset Purchase Agreement include direct claims
between the parties. As a consequence, the 24–month limitations period of section 14.4 of the
Asset Purchase Agreement applies to such direct claims. The Zalkinds and Quest did not file
their complaint against Ceradyne within 24 months of the closing date; therefore, the complaint is
time-barred and the trial court did not err by granting Ceradyne's motion for summary judgment.
Because we are affirming on the ground the complaint was time-barred, we do not address
Ceradyne's contention the trial court erred by rejecting Ceradyne's other grounds for summary
judgment without specifying reasons.
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DISCUSSION: CERADYNE'S APPEAL


Ceradyne's cross-complaint alleged the Zalkinds violated Corporations Code section 25401 by
making false statements and omissions in connection with the purchase and sale of the stock
consideration under the Asset Purchase Agreement. Ceradyne sought damages and rescission
of the Asset Purchase Agreement pursuant to Corporations Code section 25501. The trial court
granted the Zalkinds and Quest's motion for summary judgment on the ground Ceradyne suffered
no damages under section 25501 from the alleged violations of section 25401.


Ceradyne argues (1) the trial court misinterpreted Corporations Code section 25501 in concluding
Ceradyne suffered no damages, and (2) Ceradyne may rescind **120  the Asset Purchase
Agreement despite the fact none of the parties to it can restore the consideration.


*1032  We conclude, based on the evidence presented in the moving and opposition papers and
pertinent legal authorities:


1. The term “the complaint” as used in the formula for calculating a seller's damages under
Corporations Code section 25501 means the pleading by which the seller of the security asserts
the violation of Corporations Code section 25401.


2. Ceradyne (the seller of the security) asserted a violation of Corporations Code section 25401
in the cross-complaint; therefore, in this case, the term “the complaint” under Corporations Code
section 25501 refers to Ceradyne's cross-complaint, not the complaint filed by the Zalkinds and
Quest.


3. Because “the complaint” refers to Ceradyne's cross-complaint under Corporations Code section
25501's formula for calculating a seller's damages, Ceradyne suffered negative damages or no
damages based on the undisputed facts.


4. Under the express provisions of Corporations Code section 25501, Ceradyne is not entitled to
rescission because the undisputed facts are that the Zalkinds and Quest no longer own the security
(the stock consideration) and Ceradyne cannot tender the consideration paid for the security.


I.
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CERADYNE SUFFERED NO DAMAGES UNDER
CORPORATIONS CODE SECTION 25501.


A.


The Issue: In Calculating a Seller's Damages Under Corporations Code Section 25501, Does
the Term “the Complaint” Include a Seller's Cross-complaint Alleging Securities Fraud?


Corporations Code section 25401 makes it unlawful to offer or sell a security by means of a written
or oral communication that includes an untrue statement of material fact or omits a material fact.
Corporations Code section 25501 provides that a seller of a security who violates section 25401
is liable to the purchaser of the security, who may sue for either rescission or damages.


Corporations Code section 25501 permits recovery of damages by a seller of a security, as follows:
“Damages recoverable under this section by a seller *1033  shall be an amount equal to the
difference between (1) the value of the security at the time of the filing of the complaint plus the
amount of any income received by the defendant on the security and (2) the price at which the
security was sold plus interest at the legal rate from the date of sale.”


In this case, Ceradyne is the seller of the security—the stock consideration—and the Zalkinds
are the buyers of the security. Ceradyne, the seller, asserted its securities fraud claim against the
Zalkinds and Quest by cross-complaint. The issue is, does the term “the complaint” in Corporations
Code section 25501 include a seller's cross-complaint, or is the term limited to the complaint,
whether filed by the buyer or the seller?


Whether the term “the complaint” includes a seller's cross-complaint directly affects the amount,
if any, of Ceradyne's damages. A seller's damages under Corporations Code section 25501 are the
difference between “(1) the value of the security at the time of the filing of the complaint plus the
amount of any income received by the defendant on the security and (2) the price at which the
security was sold plus interest at the legal rate from the date of sale.”


The Zalkinds and Quest filed the complaint on June 11, 2008. The value of the **121  security on
that date is calculated as follows: $38.43 per share × 107,095 shares = $4,115,661. (All numbers
are rounded up or down to the nearest dollar.)


Ceradyne filed its cross-complaint on May 8, 2009. The value of the security on that date is
calculated as follows: $19.94 per share × 107,095 shares = $2,135,474.
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The Zalkinds received $223,800 in net income from selling 106,500 shares of Ceradyne stock
between March 31 to April 12, 2005. 6  It is undisputed the Zalkinds paid $2,127,870 for the
106,500 shares of the stock consideration that they sold and received $2,351,670.


6 We will assume for these purposes the term “any income received by the defendant on the
security” includes net proceeds from the sale of the security. The Zalkinds and Quest argue
they received no income on their Ceradyne stock because Ceradyne paid no dividends. We
do not address Ceradyne's argument that income received by the Zalkinds and Quest on
the security includes any recovery of damages in this lawsuit because we have affirmed the
judgment against the Zalkinds and Quest on the complaint.


*1034  Based on the Asset Purchase Agreement, the price of the Ceradyne stock sold to the
Zalkinds was $2.14 million. 7  Interest on that amount at the legal rate of 7 percent per annum 8  for
the period from May 15, 2004 (the date of sale) to June 11, 2008 (the date the complaint was filed
by the Zalkinds and Quest) is $610,692. 9  Interest on $2.14 million at the legal rate of 7 percent
per annum for the period from May 15, 2004 (the date of sale) to May 8, 2009 (the date the cross-
complaint was filed) is $746,127. 10


7 The price for the stock consideration was the value of the Quest assets, less $300,000 paid
in cash. The Asset Purchase Agreement valued the Quest assets at $2.44 million. Ceradyne
argues the value of Quest's assets was far less than $2.44 million, and, hence, the price for
the stock consideration was less than $2.14 million.


8 Unless the contract specifies differently, interest under Corporations Code section 25501 is
7 percent per annum. (Boam v. Trident Financial Corp. (1992) 6 Cal.App.4th 738, 743, fn.
4, 8 Cal.Rptr.2d 177 (Boam ).)


9 Interest is calculated by applying the 7 percent rate to the price at which the stock
consideration was sold to the Zalkinds ($2.14 million) from the date the stock consideration
was sold (May 15, 2004) to the filing of the Zalkinds and Quest's complaint on June 11, 2008.
Seven percent interest for four years (May 15, 2004 to May 14, 2008) is .07 × $2,140,000 ×
4 = $599,200. Seven percent interest for the 28 days from May 15, 2008 to June 11, 2008 is
(28 ÷ 365) × $2,140,000 × .07 = $11,492. The sum of $599,200 and $11,492 is $610,692.


10 As explained in the previous footnote, 7 percent interest for four years (May 15, 2004 to
May 14, 2008) is .07 × $2,140,000 × 4 = $599,200. Seven percent interest for the 358 days
from May 15, 2008 to May 8, 2009 is (358 ÷ 365) × $2,140,000 × .07 = $146,927. The sum
of $599,200 and $146,927 is $746,127.


The damages formula in Corporations Code section 25501 produces this result if “the complaint”
in this case means the complaint filed by the Zalkinds and Quest:
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(1) $4,115,661 (value of the stock when the complaint was filed) + $223,800 (income earned
on the stock) = $4,339,461


minus


(2) $2,140,000 (sale price of the stock consideration) + $610,692 (interest to date the complaint
was filed)


= $1,588,769 in damages.


The damages formula in Corporations Code section 25501 produces this result if “the complaint”
in this case means Ceradyne's cross-complaint:


(1) $2,135,474 (value of stock when the cross-complaint was filed) + $223,800 (income earned
on the stock) = $2,359,274


**122  minus


*1035  (2) $2,140,000 (sale price of the stock consideration) + $746,127 (interest to date the
cross-complaint was filed)


= Negative $526,853 thus, no damages.


The trial court concluded the valuation date for the stock pursuant to Corporations Code section
25501 was the date the seller's (Ceradyne's) cross-complaint was filed and, apparently accepting
the later calculations, found Ceradyne suffered no damages.


B.


The Legislature Typically Will Say Expressly Whether
the Term “Complaint ” Includes a Cross-complaint.


The fundamental task of statutory interpretation is to ascertain the Legislature's intent to effectuate
the statute's purpose. (Smith v. Superior Court (2006) 39 Cal.4th 77, 83, 45 Cal.Rptr.3d 394, 137
P.3d 218.) In ascertaining the Legislature's intent, we first consider the language of the statute itself,
giving the words used their ordinary meaning. (Ibid.) The statutory language must be construed in
the context of the statute as a whole and the overall statutory scheme, giving significance to every
word, phrase, sentence, and part of the statute. (Ibid.) If the statutory language is unambiguous,
the plain meaning controls and consideration of extrinsic sources to determine the Legislature's
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intent is unnecessary. (Kavanaugh v. West Sonoma County Union High School Dist. (2003) 29
Cal.4th 911, 919, 129 Cal.Rptr.2d 811, 62 P.3d 54.) “When the words are susceptible to more
than one reasonable interpretation, we consider a variety of extrinsic aids, including the statutory
context and the circumstances of the statute's enactment, in determining legislative intent.” (Levy
v. Superior Court (1995) 10 Cal.4th 578, 582, 41 Cal.Rptr.2d 878, 896 P.2d 171.) We read the
statute as a whole in order to harmonize and give effect to all parts. (Ste. Marie v. Riverside County
Regional Park & Open–Space Dist. (2009) 46 Cal.4th 282, 289, 93 Cal.Rptr.3d 369, 206 P.3d 739.)


When the Legislature intends the word “complaint” to include “cross-complaint,” it says so. (E.g.,
Code Civ. Proc., §§ 425.115, subd. (a) [“As used in this section: [¶] (1) ‘Complaint’ includes a
cross-complaint”], 425.16, subd. (h) [“For purposes of this section, ‘complaint’ includes ‘cross-
complaint’ ”], 426.10 [“As used in this article: [¶] (a) ‘Complaint’ means a complaint or cross-
complaint”], 429.30, subd. (a) [“As used in this section: [¶] (1) ‘Complaint’ includes a cross-
complaint”], 430.10 [demurrer or answer may be filed by the “party against whom a complaint
or cross-complaint has been filed”], 435, subd. (a) [“As used in this section: [¶] *1036  (1) The
term ‘complaint’ includes a cross-complaint”], 438, subd. (a) [“As used in this section: [¶] (1)
‘Complaint’ includes a cross-complaint”], 481.060 [“ ‘Complaint’ includes a cross-complaint”],
581, subd. (a) [“As used in this section: [¶] ... [¶] (2) ‘Complaint’ means a complaint and a cross-
complaint”], 583.110, subd. (b) [“As used in this chapter, unless the provision or context otherwise
requires: [¶] ... [¶] ... ‘Complaint’ includes a cross-complaint or other initial pleading”], 1032, subd.
(a) [“As used in this section, unless the context clearly requires otherwise: [¶] (1) ‘Complaint’
includes a cross-complaint”].)


Similarly, the Legislature will expressly say when “plaintiff” includes “cross-complainant” and
“defendant” includes “cross-defendant.” (E.g., Code Civ. Proc., §§ 386, subd. (c), 389, 425.115,
subd. (a), 425.16, subd. (h), 438, subd. (a), 481.180, **123  581, subd. (a)(4) & (5), 1031, 1032,
subd. (a)(2) & (3), 583.110, subds. (d) & (e).)


In Yao v. Superior Court (2002) 104 Cal.App.4th 327, 329, 127 Cal.Rptr.2d 912, the Court of
Appeal concluded the word “plaintiff” in Code of Civil Procedure section 1030, subdivision
(a) does not include a cross-complainant because the statute makes no reference to a cross-
complainant. “In sum, the Legislature clearly knows how to indicate when it wants a statutory
provision to apply to both a plaintiff and a cross-complainant. It also clearly knows how to indicate
that a reference to ‘plaintiff’ must be construed as including a cross-complainant. The Legislature
chose not to adopt either option in this case.” (Yao v. Superior Court, supra, at p. 332, 127
Cal.Rptr.2d 912.)


C.
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But the Language and Purpose of Corporations Code Section 25501
Establish the Term “the Complaint” Must Mean a Cross-complaint


When That Is the Means by Which a Seller Alleges Securities Fraud.


[14]  Those principles are inconclusive, however, in interpreting Corporations Code section
25501. In setting forth the amount of the seller's damages, section 25501 does not say “a complaint”
or “complaint” but “the complaint” (italics added). To whose complaint does this refer? We must
interpret “the complaint” in terms of the context of the statute as a whole, and in that context, “the
complaint” must refer to the seller's complaint for violations of Corporations Code section 25401;
in other words, in calculating damages, the stock is valued as of the time the seller files a pleading
alleging the securities fraud claim. We know that because in calculating the amount of the seller's
damages, section 25501 considers “the amount of any income received by the defendant on the
security” (italics added). Thus, the defendant *1037  in section 25501 must be the defendant buyer,
who would have received income on the security purchased. Because the buyer is the defendant,
the term “the complaint” must refer to the complaint filed by the seller. The term “the complaint”
cannot refer, as in this case, to the buyer's complaint because then the phrase “the amount of any
income received by the defendant on the security” (italics added) would make no sense.


A leading treatise on California securities laws, in explaining a seller's damages under Corporations
Code section 25501, also treats the seller as the plaintiff initiating the action and the buyer as the
defendant: “In the case of a purchase in violation of these provisions, a plaintiff seller is given a
cause of action for damages (when the defendant no longer owns the security) for an amount equal
to the difference between (1) the value of the security at the time of the filing of the complaint plus
the amount of any income received by the defendant on the security and (2) the price at which the
security was sold by the plaintiff plus interest at the legal rate from the date of sale. In such a case,
the plaintiff would have been entitled to recover the security itself (and therefore its value at the
time of the lawsuit) except for the action of the defendant in disposing of it before the plaintiff
brings the action. This action by the defendant, over which the plaintiff had no control, should not
result in the plaintiff being entitled to recover less. Therefore, this section provides that the plaintiff
may recover the value of the security at the time of the filing of the complaint.” (1 Marsh & Volk,
Practice Under the Cal. Securities Laws (2010) § 14.03[8][b], pp. 14–43 (rel. 38–7/2010).)


Corporations Code section 25501, in setting forth a seller's damages, thus contemplates **124
only the situation in which the seller as the plaintiff files a complaint against the buyer as the
defendant for securities fraud, and does not expressly address the situation in which the seller files
a cross-complaint in response to the buyer's complaint. What happens when, as here, the seller
files a cross-complaint asserting violations of Corporations Code section 25401?
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Interpreting the term “the complaint” in Corporations Code section 25501 to include a seller's
cross-complaint for securities fraud is consistent with the purpose for valuing the stock at the time
“the complaint” is filed. That purpose is explained as follows: “[I]t was believed that the proper
time at which to value the security for the purpose of computing damages when rescission was
unavailable was the time the action was commenced. By that action, the plaintiff has indicated his
or her election to repudiate the transaction, and future market changes in the price of a security no
longer owned by the defendant should not affect the amount of his or her recovery. If it did, then
delays in litigation, perhaps beyond the control of either party, would determine to some extent
the substantive rights of the parties.” (1 Marsh & Volk, Practice Under the Cal. Securities Laws,
supra, § 14.03[8][b], pp. 14–43.)


*1038  Ceradyne, the seller in this case, indicated its election to repudiate the transaction when
it filed the cross-complaint against the Zalkinds and Quest for securities fraud. Valuing the stock
for the purpose of calculating Ceradyne's damages at the time the Zalkinds and Quest filed the
complaint would be inconsistent with the purpose of Corporations Code section 25501 because
that act did not demonstrate Ceradyne's election to repudiate the transaction.


Ceradyne argues that interpreting the term “the complaint” in Corporations Code section 25501
to include a seller's cross-complaint would encourage sellers to “maximize damages by rushing to
file a cross-complaint as soon as possible.” Section 25501 intends that result by valuing stock for
purposes of calculating the seller's damages at the time the seller files the complaint. Section 25501
permits a seller to control the amount of its damages by filing the complaint when the stock price
is high. The so-called “perverse incentive [s]” feared by Ceradyne are inherent in section 25501.


Ceradyne posits hypothetical situations in which valuing the stock when the seller's cross-
complaint is filed would deny the seller damages, while valuing the stock when the buyer's
complaint is filed would permit recovery. Of course, hypothetical situations producing opposite
results are also possible. Under the undisputed facts of this case, application of Corporations
Code section 25501 produces no damages, and that result is consistent with the statutory purpose.
“The [Corporate Securities Law of 1968] ... demonstrates a legislative intent to afford victims of
securities fraud a remedy without the task of proving common law fraud. Because it has eased
the requirements for victims to recover successfully, the Legislature has also imposed certain
restrictions on them, such as shortening the statute of limitations for bringing a statutory action and
limiting the damages available.” (Boam, supra, 6 Cal.App.4th at pp. 743–744, 8 Cal.Rptr.2d 177.)


D.
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The Relation-back Doctrine Does Not Apply to Corporations Code Section 25501.


[15]  The cross-complaint does not “relate back” to the date the buyer's complaint was filed for
purposes of calculating **125  a seller's damages under Corporations Code section 25501. The
code section itself says nothing to suggest it incorporates the relation-back doctrine. The relation-
back doctrine has been applied in only two contexts: (1) “to determine the time of commencement
of an action for the purpose of the statute of limitations” (Barrington v. A.H. Robins Co. (1985) 39
Cal.3d 146, 150, 216 Cal.Rptr. 405, 702 P.2d 563); and (2) to a statute requiring dismissal of an
action for failure to serve a summons within three years of its commencement *1039  (id. at pp.
152, 157, 216 Cal.Rptr. 405, 702 P.2d 563). In the latter situation, the California Supreme Court
has concluded the relation-back doctrine applies because the nature and purpose of the statute of
limitations and the failure-to-serve statute were “virtually identical” in that both statutes “were
designed to move suits expeditiously toward trial.” (Id. at p. 152, 216 Cal.Rptr. 405, 702 P.2d 563.)


[16]  The relation-back doctrine does not extend to Corporations Code section 25501 because its
nature and purpose are not the same as or similar to those of a statute of limitations. Ceradyne's
cross-complaint therefore does not relate back to the date the complaint was filed for purposes of
determining damages.


E.


Ceradyne Failed to Raise a Triable Issue as to Whether the “Price” of the
Ceradyne Stock Was Less Than the Price Stated in the Asset Purchase Agreement.


Ceradyne argues the “price” of the stock consideration was less than $2.14 million because the
value of Quest's assets had been inflated by the Zalkinds' fraud. As a result, Ceradyne argues,
there is a triable issue of material fact as to whether it suffered damages under Corporations Code
section 25501.


Undisputed fact No. 1 in the separate statement in support of the Zalkinds and Quest's motion
for summary judgment was: “The assets of Quest sold to Ceradyne were valued by Quest and
Ceradyne at $2,440,000, as reflected in Exhibit A to the Asset Purchase Agreement.... Ceradyne
agreed to pay for these assets by giving Stanley Zalkind, Elizabeth Zalkind and Quest ... $300,000
cash and common stock of Ceradyne valued at $2,140,000.” The evidence cited in support of that
fact was the declaration of Stanley Zalkind and relevant portions of the Asset Purchase Agreement.
Stanley Zalkind's declaration confirmed undisputed fact No. 1. Exhibit A to the Asset Purchase
Agreement valued the Quest assets at $2.44 million and confirmed Ceradyne purchased those
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assets by paying the Zalkinds $300,000 in cash and common stock of Ceradyne valued at $2.14
million. Thus, the Zalkinds established the “price” of the stock consideration was $2,440,000–
$300,000 = $2,140,000.


[17]  Ceradyne, in its response to undisputed fact No. 1, stated: “To the extent Ceradyne ...
‘valued’ Quest Technology LP's ... assets at $2,440,000, *1040  Ceradyne's valuation in the
A[sset] P[urchase] A[greement] was based upon Stanley Zalkind's false and misleading statements
of Quest's business.” In support of that assertion, Ceradyne cited the declaration of Ceradyne's
chairman of the board and chief executive officer, Joel Moskowitz, who declared: “By 2007, after
review of the 2006 calendar year financials of the Quest unit and the significant efforts to make the
Quest unit work, it became readily apparent to me that the Quest business that Ceradyne purchased
was not the Quest that Mr. Zalkind promised. Furthermore, the molded tooth that Mr. **126
Zalkind touted never materialized. The sales projections, the expansion of the customer base, and
entry into untapped markets were so grossly off that there was no possible way Mr. Zalkind's
representations in 2004 and the sales projections before the transaction could have been accurate.
There simply could not have been any reasonable basis for many of Mr. Zalkind's statements and
projections of sales revenue.”


Ceradyne argues the Moskowitz declaration “creates a material issue of fact as to the ‘price of the
security’ and affecting the damages calculation under the statutory formula.” We disagree. The
Moskowitz declaration speaks entirely in generalities. Drawing the inference from the declaration
the value of Quest's assets was inflated, the Moskowitz declaration does not state the amount by
which the value of those assets was inflated. Even if the Moskowitz declaration raised a triable
issue, the issue is not material because Ceradyne failed to show the value of the Quest assets was
inflated to a degree sufficient to create damages under the required statutory formula. To establish
damages, Ceradyne had to show Quest's assets were inflated by at least $826,853, thereby reducing
their value from $2,440,000 (the value set forth in the Asset Purchase Agreement) to $1,613,147 11


(the price at which Ceradyne would have incurred damages under the formula in Corporations
Code section 25501).


11 Of the $2.44 million price of the Quest assets, $300,000 was paid in cash and the remainder
paid with the stock consideration. We have calculated Ceradyne's damages under the correct
interpretation of Corporations Code section 25501 to be negative $526,853 based on a
price of $2.14 million for the stock consideration. To eliminate the negative damages, the
price of the stock consideration would have to be reduced to $1,613,147 ($2,140,000 minus
$526,853). As a consequence, the value of the Quest assets would have to be reduced by
$826,853 ($2,440,000 minus $826,853 = $1,613,147).
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We conclude Ceradyne failed to produce sufficient evidence in opposition to the Zalkind and
Quest's motion for summary judgment to create a triable issue of material fact as to the price at
which the Ceradyne stock was sold.


*1041  II.


CERADYNE CANNOT OBTAIN RESCISSION OF THE ASSET PURCHASE
AGREEMENT BECAUSE THE CONSIDERATION CANNOT BE RESTORED.


In granting the Zalkinds and Quest's motion for summary judgment, the trial court concluded
Ceradyne could not obtain rescission of the Asset Purchase Agreement because “the parties cannot
be returned to the status quo.” Ceradyne argues the trial court erred and rescission is permissible
because, to the extent the consideration cannot be restored, the court can balance the equities with
cash transfers.


To effect a rescission, Civil Code section 1691, subdivision (b) requires the rescinding party to
“[r]estore to the other party everything of value which he has received from him under the contract
or offer to restore the same upon condition that the other party do likewise, unless the latter is
unable or positively refuses to do so.” Ceradyne argues the inability to restore the status quo is not
a bar to rescission because the Zalkinds and Quest are unable to restore the stock consideration
(they sold nearly all of the stock consideration) and because the court has broad powers to fashion
relief by “adjusting the equities between the parties.” (Lobdell v. Miller (1952) 114 Cal.App.2d
328, 344, 250 P.2d 357.)


[18]  [19]  Ceradyne did not sue for common law fraud: Instead, Ceradyne sued **127  for
violation of Corporations Code section 25401, and, therefore, Ceradyne's remedies, both legal
and equitable, are limited to those afforded by Corporations Code section 25501. (Boam, supra, 6
Cal.App.4th at p. 744, 8 Cal.Rptr.2d 177.) Section 25501 provides that a person who has suffered
from a violation of section 25401 may sue “either for rescission or for damages (if the plaintiff or
the defendant, as the case may be, no longer owns the security ).” (Italics added.) As of April 2005,
the Zalkinds had sold 106,500 shares out of 107,095 shares of the stock consideration. Because
the Zalkinds no longer owned the security, Ceradyne is limited under section 25501 to recovering
damages.


[20]  In addition, Corporations Code section 25501 provides that “[u]pon rescission, a seller may
recover the security, upon tender of the consideration paid for the security plus interest at the legal
rate, less the amount of any income received by the defendant on the security.” Ceradyne cannot
tender the consideration (the Quest assets) received in exchange for the stock consideration.
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*1042  All of Quest's operational assets were sold to Ceradyne under the Asset Purchase
Agreement. Quest's tangible personal property sold to Ceradyne included machinery, office
equipment, product equipment, quality control equipment, furniture, and office supplies. Quest's
intangible property included a proprietary process for manufacturing ceramic injection-molded
components that could be expanded to include the capability to produce translucent components,
such as ceramic orthodontic braces. Quest had been conducting its business at a location in San
Diego under a year-to-year lease.


In November 2007, Ceradyne moved what had been Quest's tangible personal property from
Quest's former San Diego office to Ceradyne's offices in Costa Mesa. Much of the office equipment
and property have since been sold, used up, or given away. Also in November 2007, Ceradyne
declined to renew the lease on the former Quest offices in San Diego, and the landlord has
entered into a lease with a different tenant. Other personal property leases held by Quest have
expired. Former Quest employees, who became Ceradyne employees, taught Ceradyne personnel
over a period of several months how to use Quest's proprietary process to form and prepare
orthodontic brackets. Quest's inventories of finished goods and work in process are long gone. Of
Quest's former employees, one remains employed by Ceradyne, and Ceradyne has terminated the
employment of the others.


In summary, Quest has been fully absorbed into Ceradyne; Quest's tangible assets have been sold
or dissipated; its office lease has expired; its employees have been dispersed; and its proprietary
information has been learned by Ceradyne. Ceradyne cannot tender the consideration and therefore
cannot obtain rescission as a remedy under Corporations Code section 25501.


Because none of the parties can restore the consideration for the Asset Purchase Agreement, the
rescission sought by Ceradyne is really no rescission. Ceradyne proposes adjusting the equities
by balancing the value of the assets purchased by Ceradyne against the value of the Ceradyne
shares sold to the Zalkinds and Quest to produce a net balance that can be reduced to a money
judgment. Ceradyne alleges the value of Quest's assets was inflated, so the hoped-for result of
this adjusting of equities would be a net monetary recovery in Ceradyne's favor in the amount
of the difference between the value of the Quest assets purchased and the value of the Ceradyne
shares sold to the Zalkinds and Quest. What Ceradyne is seeking by “adjusting the equities” is
**128  therefore nothing less than a form of monetary recovery that would be inconsistent with
the damages limitations of Corporations Code section 25501.


*1043  DISPOSITION
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The judgment is affirmed. Because each party prevailed in part, no party shall recover costs
incurred on appeal.


WE CONCUR: O'LEARY, Acting P.J., and MOORE, J.


All Citations


194 Cal.App.4th 1010, 124 Cal.Rptr.3d 105, Blue Sky L. Rep. P 74,915, 11 Cal. Daily Op. Serv.
4909, 2011 Daily Journal D.A.R. 5902


End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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57 Cal.4th 364
Supreme Court of California


YANTING ZHANG, Petitioner,
v.


The SUPERIOR COURT of San Bernardino County, Respondent;
California Capital Insurance Company, Real Party in Interest.


No. S178542
|


Aug. 1, 2013.


Synopsis
Background: Insured brought action against insurer for breach of contract, breach of covenant
of good faith, and violation of Unfair Competition Law (UCL), regarding handling of a claim
arising from a fire at insured's commercial premises. The Superior Court, San Bernardino County,
No. CIVVS701287, Joseph R. Brisco, J., sustained insurer's demurrer to the UCL cause of action.
Insured filed petition for writ of mandate, and the Court of Appeal granted the petition. The
Supreme Court granted review, superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Corrigan, J., held that Unfair Insurance Practices Act's (UIPA's)
bar against private actions for unfair insurance practices did not prevent Unfair Competition
Law (UCL) claim based on false advertising regarding promise to provide timely coverage;
disapproving Textron Financial Corp. v. National Union Fire Ins. Co., 118 Cal.App.4th 1061, 13
Cal.Rptr.3d 586.


Affirmed.


Werdegar, J., concurred with opinion in which Liu, J., concurred.


Opinion, 100 Cal.Rptr.3d 803, vacated.


Procedural Posture(s): Petition for Discretionary Review; Petition for Writ of Mandate;
Demurrer to Complaint.
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West Headnotes (30)


[1] Insurance Claims and Settlement Practices
A first party claim is one brought by the insured against the insurer.


2 Cases that cite this headnote


[2] Insurance Claims and Settlement Practices
Claims by injured parties against a liable party's insurer are third party claims.


1 Case that cites this headnote


[3] Pleading Facts well pleaded
Pleading Process, pleadings, and other documents
The court not only treats a demurrer as admitting all material facts properly pleaded, but
also gives the complaint a reasonable interpretation, reading it as a whole and its parts in
their context.


8 Cases that cite this headnote


[4] Pleading Insufficiency of facts to constitute cause of action
If a complaint states a cause of action under any theory, regardless of the title under which
the factual basis for relief is stated, that aspect of the complaint is good against a demurrer.


8 Cases that cite this headnote


[5] Pleading Insufficiency of facts to constitute cause of action
The court is not limited to plaintiffs' theory of recovery in testing the sufficiency of their
complaint against a demurrer, but instead must determine if the factual allegations of the
complaint are adequate to state a cause of action under any legal theory.


8 Cases that cite this headnote


[6] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
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By proscribing “any unlawful” business act or practice, the Unfair Competition Law
(UCL) borrows rules set out in other laws and makes violations of those rules
independently actionable. West's Ann.Cal.Bus. & Prof.Code § 17200.


67 Cases that cite this headnote


[7] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
A practice may violate the Unfair Competition Law (UCL) even if it is not prohibited by
another statute. West's Ann.Cal.Bus. & Prof.Code § 17200.


11 Cases that cite this headnote


[8] Antitrust and Trade Regulation In general;  unfairness
Antitrust and Trade Regulation Fraud;  deceit;  knowledge and intent
Unfair and fraudulent practices are alternate Unfair Competition Law (UCL) grounds
for relief in addition to practices prohibited by another statute. West's Ann.Cal.Bus. &
Prof.Code § 17200.


53 Cases that cite this headnote


[9] Antitrust and Trade Regulation Advertising, marketing, and promotion
False advertising is included in the “fraudulent” category of prohibited practices under the
Unfair Competition Law (UCL). West's Ann.Cal.Bus. & Prof.Code § 17200.


54 Cases that cite this headnote


[10] Antitrust and Trade Regulation Exclusive and Concurrent Remedies or Laws
Antitrust and Trade Regulation Relief
While Unfair Competition Law (UCL) remedies are cumulative to the remedies or
penalties available under all other laws of the state, they are narrow in scope. West's
Ann.Cal.Bus. & Prof.Code § 17205.


6 Cases that cite this headnote


[11] Costs, Fees, and Sanctions Particular subjects of litigation
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Although the Unfair Competition Law (UCL) does not provide for attorney fees,
a prevailing plaintiff may seek attorney fees as a private attorney general. West's
Ann.Cal.Bus. & Prof.Code § 17200; West's Ann.Cal.C.C.P. § 1021.5.


8 Cases that cite this headnote


[12] Antitrust and Trade Regulation Injunction
Antitrust and Trade Regulation Monetary Relief;  Damages
Antitrust and Trade Regulation Attorney fees
Prevailing plaintiffs are generally limited to injunctive relief and restitution under the
Unfair Competition Law (UCL); they may not receive damages or attorney fees. West's
Ann.Cal.Bus. & Prof.Code § 17200.


42 Cases that cite this headnote


[13] Antitrust and Trade Regulation Monetary Relief;  Damages
Restitution under the Unfair Competition Law (UCL) is confined to restoration of any
interest in money or property, real or personal, which may have been acquired by means
of such unfair competition. West's Ann.Cal.Bus. & Prof.Code § 17203.


30 Cases that cite this headnote


[14] Antitrust and Trade Regulation Grounds and Subjects
An Unfair Competition Law (UCL) restitution order against a defendant requires both that
money or property have been lost by a plaintiff, on the one hand, and that it have been
acquired by a defendant, on the other. West's Ann.Cal.Bus. & Prof.Code § 17203.


27 Cases that cite this headnote


[15] Antitrust and Trade Regulation Monetary Relief;  Damages
Compensatory damages are not recoverable as restitution under the Unfair Competition
Law (UCL). West's Ann.Cal.Bus. & Prof.Code § 17203.


28 Cases that cite this headnote


[16] Antitrust and Trade Regulation Injunction
Antitrust and Trade Regulation Monetary Relief;  Damages
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The Unfair Competition Law (UCL) does not require restitutionary or injunctive relief
when an unfair business practice has been shown; rather, it provides that the court may
make such orders or judgments as may be necessary to prevent the use or employment of
any practice which constitutes unfair competition or as may be necessary to restore money
or property. West's Ann.Cal.Bus. & Prof.Code § 17203.


45 Cases that cite this headnote


[17] Antitrust and Trade Regulation Defenses
In addition to those defenses which might be asserted to a charge of violation of the statute
that underlies an Unfair Competition Law (UCL) action, a UCL defendant may assert
equitable considerations. West's Ann.Cal.Bus. & Prof.Code § 17203.


45 Cases that cite this headnote


[18] Antitrust and Trade Regulation Relief
In deciding whether to grant the remedy or remedies sought by an Unfair Competition Law
(UCL) plaintiff, consideration of the equities between the parties is necessary to ensure an
equitable result. West's Ann.Cal.Bus. & Prof.Code § 17203.


2 Cases that cite this headnote


[19] Antitrust and Trade Regulation Reliance;  causation;  injury, loss, or damage
To bring a n Unfair Competition Law (UCL) action, a private plaintiff must be able to show
economic injury caused by unfair competition. West's Ann.Cal.Bus. & Prof.Code § 17204.


17 Cases that cite this headnote


[20] Parties Antitrust or trade regulation cases
A private Unfair Competition Law (UCL) plaintiff must file a class action in order
to represent the interests of others. West's Ann.Cal.Bus. & Prof.Code § 17203; West's
Ann.Cal.C.C.P. § 382.


2 Cases that cite this headnote


[21] Appeal and Error Actions on insurance policies
Appeal and Error Questions not raised or passed upon in intermediate court
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Supreme Court would decline to consider insurer's argument that no Unfair Competition
Law (UCL) cause of action may be based on an insurer's handling of a fire loss claim
because the exclusive remedy in disputes over such claims is the appraisal process, as that
claim was not raised in the trial court, the Court of Appeal, or the petition for review.
West's Ann.Cal.Bus. & Prof.Code § 17200.


[22] Antitrust and Trade Regulation Insurance
Bad faith insurance practices may qualify as any of the three statutory forms of unfair
competition; they are unlawful, as the insurer's obligation to act fairly and in good faith
to meet its contractual responsibilities is imposed by the common law, as well as by
statute, they are unfair to the insured, as unfairness lies at the heart of a bad faith cause
of action, and they may also qualify as fraudulent business practices. West's Ann.Cal.Bus.
& Prof.Code § 17200.


15 Cases that cite this headnote


[23] Antitrust and Trade Regulation Fraud;  deceit;  knowledge and intent
Antitrust and Trade Regulation Reliance;  causation;  injury, loss, or damage
Under the Unfair Competition Law (UCL), it is necessary only to show that the plaintiff
was likely to be deceived, and suffered economic injury as a result of the deception. West's
Ann.Cal.Bus. & Prof.Code § 17200.


22 Cases that cite this headnote


[24] Antitrust and Trade Regulation Nature and form
Insurance Actions
An Unfair Competition Law (UCL) claim does not duplicate the contract and tort causes
of action involved in bad faith insurance litigation, where damages are central. West's
Ann.Cal.Bus. & Prof.Code § 17200.


9 Cases that cite this headnote


[25] Action Statutory rights of action
Antitrust and Trade Regulation Private entities or individuals
Insurance Actions and Proceedings
Insurance Actions
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Unfair Insurance Practices Act's (UIPA's) bar against bringing private actions for unfair
insurance practices did not prevent insured from bringing first-party action against insurer
for violation of the Unfair Competition Law (UCL) based on false advertising regarding
promise to provide timely coverage and for bad faith; disapproving Textron Financial
Corp. v. National Union Fire Ins. Co., 118 Cal.App.4th 1061, 13 Cal.Rptr.3d 586. West's
Ann.Cal.Ins.Code § 790.03; West's Ann.Cal.Bus. & Prof.Code § 17200.


4 Cases that cite this headnote


[26] Antitrust and Trade Regulation Insurance
Unfair Competition Law (UCL) claims may be based on insurance claims handling
practices, as long as they do not rest exclusively on Unfair Insurance Practices Act (UIPA)
violations. West's Ann.Cal.Bus. & Prof.Code § 17200; West's Ann.Cal.Ins.Code § 790.03.


13 Cases that cite this headnote


[27] Antitrust and Trade Regulation Number or frequency of transactions or acts
An Unfair Competition Law (UCL) claim may be based on a single instance of unfair
business practice. West's Ann.Cal.Bus. & Prof.Code § 17200.


46 Cases that cite this headnote


[28] Action Statutory rights of action
Antitrust and Trade Regulation Insurance
Insurance Grounds of action
Private Unfair Insurance Practices Act (UIPA) actions are absolutely barred; a litigant may
not rely on the proscriptions of the UIPA as the basis for a UCL claim. West's Ann.Cal.Bus.
& Prof.Code § 17200; West's Ann.Cal.Ins.Code § 790.3.


22 Cases that cite this headnote


[29] Antitrust and Trade Regulation Insurance
When insurers engage in conduct that violates both the Unfair Insurance Practices
Act (UIPA) and obligations imposed by other statutes or the common law, an Unfair
Competition Law (UCL) action may lie. West's Ann.Cal.Bus. & Prof.Code § 17200; West's
Ann.Cal.Ins.Code § 790.03.
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[30] Insurance Defenses in general
The Legislature did not intend the Unfair Insurance Practices Act (UIPA) to operate as a
shield against any civil liability. West's Ann.Cal.Ins.Code § 790.
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Attorneys and Law Firms


***675  Viau & Kwasniewski, Gary K. Kwasniewski and Jeanette L. Viau, Los Angeles, for
Petitioner.


Steven W. Murray, Sherman Oaks, for Italian Marble & Tile as Amicus Curiae on behalf of
Petitioner.


No appearance for Respondent.


Horvitz & Levy, Peter Abrahams, Mitchell C. Tilner, Encino; Grant, Genovese & Baratta, Lance
D. Orloff and Aaron J. Mortensen, Irvine, for Real Party in Interest.


Lewis Brisbois Bisgaard & Smith and Raul L. Martinez, Los Angeles, for American Insurance
Association as Amicus Curiae on behalf of Real Party in Interest.


Garrett & Tully, Ryan C. Squire and Alexander Levy, Pasadena, for California Land Title
Association as Amicus Curiae on behalf of Real Party in Interest.


Michelman & Robinson and William L. Gausewitz, Sacramento, for the Association of California
Insurance Companies, the Pacific Association of Domestic Insurance Companies and the Personal
Insurance Federation of California as Amici Curiae on behalf of Respondent and Real Party in
Interest.


Opinion


***676  CORRIGAN, J.


*368  **166  This case arises at the intersection of the Unfair Competition Law (UCL; Bus. &
Prof.Code, § 17200 et seq.) and the Unfair Insurance Practices Act (UIPA; Ins.Code, § 790 et
seq.). The question is whether insurance practices that violate the UIPA can support a UCL action.
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InMoradi–Shalal v. Fireman's Fund Ins. Companies (1988) 46 Cal.3d 287, 304, 250 Cal.Rptr.
116, 758 P.2d 58 (Moradi–Shalal ) we held that when the Legislature enacted the UIPA, it did not
intend to create a private cause of action for commission of the various unfair practices listed in
Insurance Code section 790.03, subdivision (h). 1  In the wake of Moradi–Shalal, a split has *369
developed in the Courts of Appeal regarding the viability of UCL claims based on insurer conduct
covered by section 790.03.


1 Further unspecified statutory references are to the Insurance Code. Section 790.03,
subdivision (h) will be designated “section 790.03(h).”


[1]  [2]  We hold that Moradi–Shalal does not preclude first party UCL actions based on grounds
independent from section 790.03, even when the insurer's conduct also violates section 790.03. 2


We have made it clear that while a plaintiff may not use the UCL to “plead around” an absolute bar
to relief, the UIPA does not immunize insurers from UCL liability for conduct that violates other
laws in addition to the UIPA. (Manufacturers Life Ins. Co. v. Superior Court (1995) 10 Cal.4th 257,
283–284, 41 Cal.Rptr.2d 220, 895 P.2d 56 (Manufacturers Life ); see Cel–Tech Communications,
Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 182–183, 83 Cal.Rptr.2d 548,
973 P.2d 527 (Cel–Tech ); Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 43,
77 Cal.Rptr.2d 709, 960 P.2d 513 (Quelimane ); Stop Youth Addiction, Inc. v. Lucky Stores, Inc.
(1998) 17 Cal.4th 553, 565, 71 Cal.Rptr.2d 731, 950 P.2d 1086 (Stop Youth Addiction ).)


2 A first party claim is one brought by the insured against the insurer. Claims by injured parties
against a liable party's insurer are third party claims. (See Zephyr Park v. Superior Court
(1989) 213 Cal.App.3d 833, 835, fn. 2, 262 Cal.Rptr. 106.) Our holding here is confined to
the first party context. Third party claims raise distinct analytical and policy issues, which
are not involved in this case. (See Moradi–Shalal, supra, 46 Cal.3d at pp. 301–304, 250
Cal.Rptr. 116, 758 P.2d 58.)


Here, plaintiff alleges causes of action for false advertising and insurance bad faith, both of which
provide grounds for a UCL claim independent from the UIPA. Allowing her also to sue under
the UCL does no harm to the rule established in Moradi–Shalal. The Moradi–Shalal court made
it plain that while violations of section 790.03(h) are themselves not actionable, insureds retain
other causes of action against insurers, including common law bad faith claims. Furthermore, UCL
actions by private parties are equitable proceedings, with limited remedies. They are thus quite
distinct from the claims for damages with which Moradi–Shalal was concerned.


I. BACKGROUND
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Plaintiff Yanting Zhang bought a comprehensive general liability policy from California Capital
Insurance Company (California Capital). She sued California Capital in a dispute over coverage
for fire damage to her commercial property. The complaint included causes of action for breach
of contract, breach of the implied covenant of good faith and fair dealing, and violation of the
UCL. In **167  her UCL claim, Zhang alleged that California Capital ***677  had “ engaged
in unfair, deceptive, untrue, and/or misleading advertising” by *370  promising to provide timely
coverage in the event of a compensable loss, when it had no intention of paying the true value of
its insureds' covered claims.


California Capital demurred to the UCL claim, contending it was an impermissible attempt to plead
around Moradi–Shalal's bar against private actions for unfair insurance practices under section
790.03. 3  The trial court agreed, and sustained the demurrer without leave to amend. The Court
of Appeal reversed, holding that Zhang's false advertising claim was a viable basis for her UCL
cause of action. California Capital sought review.


3 Defendant noted that the unfair insurance practices prohibited by section 790.03 include
false advertising (§ 790.03, subd. (b)), failing to promptly respond to a claim (§ 790.03(h)
(2)), and not attempting to settle a claim in good faith (§ 790.03(h)(5)).


II. DISCUSSION


[3]  [4]  [5]  “The rules by which the sufficiency of a complaint is tested against a general
demurrer are well settled. We not only treat the demurrer as admitting all material facts properly
pleaded, but also ‘give the complaint a reasonable interpretation, reading it as a whole and
its parts in their context....’ [Citation.] [¶] If the complaint states a cause of action under any
theory, regardless of the title under which the factual basis for relief is stated, that aspect of
the complaint is good against a demurrer. ‘[W]e are not limited to plaintiffs' theory of recovery
in testing the sufficiency of their complaint against a demurrer, but instead must determine if
the factual allegations of the complaint are adequate to state a cause of action under any legal
theory....’ [Citations.]” (Quelimane, supra, 19 Cal.4th at pp. 38–39, 77 Cal.Rptr.2d 709, 960 P.2d
513.)


A. Overview of the UCL
[6]  [7]  [8]  [9]  The UCL defines “unfair competition” as “any unlawful, unfair or fraudulent
business act or practice and unfair, deceptive, untrue or misleading advertising.” (Bus. &
Prof.Code, § 17200.) By proscribing “any unlawful” business act or practice (ibid.), the UCL “
‘borrows' ” rules set out in other laws and makes violations of those rules independently actionable.
(Cel–Tech, supra, 20 Cal.4th at p. 180, 83 Cal.Rptr.2d 548, 973 P.2d 527.) However, a practice
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may violate the UCL even if it is not prohibited by another statute. Unfair and fraudulent practices
are alternate grounds for relief. (Ibid.) False advertising is included in the “fraudulent” category
of prohibited practices. (In re Tobacco II Cases (2009) 46 Cal.4th 298, 311–312, 93 Cal.Rptr.3d
559, 207 P.3d 20; Kasky v. Nike, Inc. (2002) 27 Cal.4th 939, 950–951, 119 Cal.Rptr.2d 296, 45
P.3d 243.)


[10]  *371  We have made it clear that “an action under the UCL ‘is not an all-purpose substitute
for a tort or contract action.’ [Citation.] Instead, the act provides an equitable means through which
both public prosecutors and private individuals can bring suit to prevent unfair business practices
and restore money or property to victims of these practices. As we have said, the ‘overarching
legislative concern [was] to provide a streamlined procedure for the prevention of ongoing or
threatened acts of unfair competition.’ [Citation.] Because of this objective, the remedies provided
are limited.” (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1150, 131
Cal.Rptr.2d 29, 63 P.3d 937.) Accordingly, while UCL remedies are “cumulative ... to the remedies
or penalties available under all other laws of this state” ( ***678  Bus. & Prof.Code, § 17205),
they are narrow in scope.


[11]  [12]  [13]  [14]  [15]  “Prevailing plaintiffs are generally limited to injunctive relief and
restitution. [Citations.] Plaintiffs may not receive damages ... or attorney fees.” 4  (Cel–Tech,
supra, 20 Cal.4th at p. 179, 83 Cal.Rptr.2d 548, 973 P.2d 527.) “Restitution under [Business
and Professions Code] section 17203 is confined to restoration of any interest in ‘money or
property, real or personal, which may **168  have been acquired by means of such unfair
competition.’ (Italics added.) A restitution order against a defendant thus requires both that
money or property have been lost by a plaintiff, on the one hand, and that it have been
acquired by a defendant, on the other.” (Kwikset Corp. v. Superior Court (2011) 51 Cal.4th
310, 336, 120 Cal.Rptr.3d 741, 246 P.3d 877.) “[C]ompensatory damages are not recoverable as
restitution.” (Pineda v. Bank of America, N.A. (2010) 50 Cal.4th 1389, 1402, fn. 14, 117 Cal.Rptr.3d
377, 241 P.3d 870.)


4 Although the UCL does not provide for attorney fees, a prevailing plaintiff may seek attorney
fees as a private attorney general under Code of Civil Procedure section 1021.5. (Davis v.
Ford Motor Credit Co. LLC (2009) 179 Cal.App.4th 581, 600, 101 Cal.Rptr.3d 697.)


[16]  [17]  [18]  We have also emphasized that the equitable remedies of the UCL are subject to
the broad discretion of the trial court. (Cortez v. Purolator Air Filtration Products Co. (2000) 23
Cal.4th 163, 179, 96 Cal.Rptr.2d 518, 999 P.2d 706.) The UCL does not require “restitutionary or
injunctive relief when an unfair business practice has been shown. Rather, it provides that the court
‘may make such orders or judgments ... as may be necessary to prevent the use or employment ...
of any practice which constitutes unfair competition ... or as may be necessary to restore ... money
or property.’ ” (Cortez, at p. 180, 96 Cal.Rptr.2d 518, 999 P.2d 706, quoting Bus. & Prof.Code,
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§ 17203.) “[I]n addition to those defenses which might be asserted to a charge of violation of
the statute that underlies a UCL action, a UCL defendant may assert equitable considerations. In
deciding whether to grant the remedy or remedies sought by a UCL plaintiff ... consideration of
the equities between the parties is necessary to ensure an equitable result.” (Cortez, at pp. 180–
181, 96 Cal.Rptr.2d 518, 999 P.2d 706.)


[19]  [20]  *372  The voters restricted private enforcement of the UCL in 2004, by approving
Proposition 64. Standing under the UCL is now limited to those who have “suffered injury in
fact and [have] lost money or property as a result of ... unfair competition.” (Bus. & Prof.Code,
§ 17204.) Accordingly, to bring a UCL action, a private plaintiff must be able to show economic
injury caused by unfair competition. (Kwikset Corp. v. Superior Court, supra, 51 Cal.4th at p.
326, 120 Cal.Rptr.3d 741, 246 P.3d 877.) Proposition 64 also required that representative actions
by private parties must “compl[y] with Section 382 of the Code of Civil Procedure.” (Bus. &
Prof.Code, § 17203; see Californians for Disability Rights v. Mervyn's, LLC (2006) 39 Cal.4th
223, 232, 46 Cal.Rptr.3d 57, 138 P.3d 207.) Therefore, a private plaintiff must file a class action
in order to represent the interests of others. (Arias v. Superior Court (2009) 46 Cal.4th 969, 980,
95 Cal.Rptr.3d 588, 209 P.3d 923.)


B. Moradi–Shalal
The question before us is the extent to which relief under the UCL is limited by the holding in
Moradi–Shalal, supra, 46 Cal.3d 287, 250 Cal.Rptr. 116, 758 P.2d 58. There, we reconsidered
and abolished a ***679  UIPA cause of action that had been approved by Royal Globe Ins. Co. v.
Superior Court (1979) 23 Cal.3d 880, 153 Cal.Rptr. 842, 592 P.2d 329 (Royal Globe ). The Royal
Globe plaintiff was a third party claimant who sued the insurer of property where she was injured.
(Royal Globe, at p. 884, 153 Cal.Rptr. 842, 592 P.2d 329.) She contended the insurer had violated
section 790.03(h)(5) by failing to settle her claim promptly and fairly, and section 790.03(h)(14)
by advising her not to obtain the services of an attorney. (Royal Globe, at p. 884, 153 Cal.Rptr.
842, 592 P.2d 329.) The Royal Globe court decided that section 790.03(h), enacted in 1959 as part
of a comprehensive regulation of the insurance business, permitted third party plaintiffs to sue
insurers for unfair acts or practices proscribed by the statute. (Royal Globe, at pp. 884–885, 153
Cal.Rptr. 842, 592 P.2d 329.)


We overruled Royal Globe in Moradi–Shalal, supra, 46 Cal.3d at page 292, 250 Cal.Rptr. 116,
758 P.2d 58. The Moradi–Shalal court noted that Royal Globe was decided by a bare majority.
(Moradi–Shalal, at p. 294, 250 Cal.Rptr. 116, 758 P.2d 58.) Its decision to permit third party
statutory bad faith actions had not been followed by other state courts. (Id. at pp. 297–298, 250
Cal.Rptr. 116, 758 P.2d 58.) It had been criticized by legal commentators, and was inconsistent with
the drafting history of the Model Unfair Claims Practices Act, from which section 790.03(h) was
drawn. (Moradi–Shalal, at pp. 298–299, 250 Cal.Rptr. 116, 758 P.2d 58.) **169  Moreover, parts
of the legislative history of section 790.03 itself, unmentioned in Royal Globe, indicated that only
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administrative enforcement by the Insurance Commissioner had been contemplated. (Moradi–
Shalal, at p. 300, 250 Cal.Rptr. 116, 758 P.2d 58.) Moradi–Shalal also noted thatRoyal Globe had
spawned proliferating litigation, escalating insurance costs, conflicts of interest, complex practical
problems, and various analytical difficulties. (Id. at pp. 301–303, 250 Cal.Rptr. 116, 758 P.2d 58.)


*373  Significant for our purposes is Moradi–Shalal's observation that the abrogation of Royal
Globe left intact not only administrative remedies, but also traditional common law theories of
private recovery against insurers. These include “fraud, infliction of emotional distress, and (as
to the insured) either breach of contract or breach of the implied covenant of good faith and fair
dealing.” (Moradi–Shalal, 46 Cal.3d at p. 305, 250 Cal.Rptr. 116, 758 P.2d 58.) Thus, first party
bad faith actions were unaffected by Moradi–Shalal.


In Zephyr Park v. Superior Court, supra, 213 Cal.App.3d 833, 262 Cal.Rptr. 106, the court held
that Moradi–Shalal's bar against actions under section 790.03(h) applied to insureds as well as
third party claimants. But it noted that insureds retain the common law cause of action for bad
faith settlement practices. (Zephyr Park, at pp. 837–838, 262 Cal.Rptr. 106.) “There is simply no
need, therefore, to perpetuate the availability of section 790.03(h) as the basis for first party causes
of action.” (Zephyr Park, at p. 838, 262 Cal.Rptr. 106; accord, Tricor California, Inc. v. Superior
Court (1990) 220 Cal.App.3d 880, 888, 269 Cal.Rptr. 642.) We cited Zephyr Park with approval
in Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 35, 44 Cal.Rptr.2d 370, 900 P.2d 619.


C. Opinions Construing Moradi–Shalal and the UCL
After Moradi–Shalal, the law regarding UCL claims against insurers went through a rather
complicated evolution, in a variety of contexts. First, a series of Court of Appeal decisions rejected
attempts to state ***680  UCL causes of action against insurers in bad faith cases. (Industrial
Indemnity Co. v. Superior Court (1989) 209 Cal.App.3d 1093, 1097, 257 Cal.Rptr. 655 (Industrial
Indemnity ) [Moradi–Shalal barred third party claim for damages under UCL]; Safeco Ins. Co.
v. Superior Court (1990) 216 Cal.App.3d 1491, 1494, 265 Cal.Rptr. 585 (Safeco ) [third party
action; UCL “provides no toehold for scaling the barrier of Moradi–Shalal ”]; Maler v. Superior
Court (1990) 220 Cal.App.3d 1592, 1598, 270 Cal.Rptr. 222 (Maler ) [first party action; “plaintiffs
cannot circumvent [Moradi–Shalal's ] ban by bootstrapping an alleged violation of section 790.03
onto Business and Professions Code section 17200 so as to state a cause of action under section
1861.03” 5 ].)


5 Section 1861.03, added in 1988 by Proposition 103, provides in relevant part: “The business
of insurance shall be subject to the laws of California applicable to any other business,
including, but not limited to, the ... unfair business practices laws.” (§ 1861.03, subd. (a).)


In Rubin v. Green (1993) 4 Cal.4th 1187, 17 Cal.Rptr.2d 828, 847 P.2d 1044 (Rubin ), we relied by
way of analogy on these Court of Appeal opinions. At issue in Rubin was whether injunctive relief
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was available under *374  the UCL for conduct protected by the litigation privilege (Civ.Code,
§ 47, subd. (b)). (Rubin, at p. 1193, 17 Cal.Rptr.2d 828, 847 P.2d 1044.) We decided it was not,
given the absolute nature of that privilege. We referred to Industrial Indemnity, Safeco, and Maler
as cases where “implied private rights of action alleging bad faith claims against insurers, barred
by our opinion in Moradi–Shalal, were not resurrected by casting the action as one for relief under
the unfair competition statute.” (Rubin, at p. 1202, 17 Cal.Rptr.2d 828, 847 P.2d 1044.)


However, in the seminal case of Manufacturers Life, we distinguished Rubin and made it plain that
the UIPA does not generally exempt insurers from UCL liability. Rather, we held, the remedies
provided in the UCL are cumulative to those available to the Insurance Commissioner under the
UIPA. (Manufacturers Life, supra, 10 Cal.4th at p. 263, 41 Cal.Rptr.2d 220, 895 P.2d 56.) The
Manufacturers Life plaintiff was an insurance agency. It alleged a conspiracy by other elements
of the insurance **170  industry to retaliate against it for its practice of disclosing to attorneys
the actual costs of settlement annuities. The complaint asserted violations of the UIPA and the
Cartwright Act, California's antitrust statute (Bus. & Prof.Code, § 16700 et seq.). The plaintiff also
sought UCL remedies based on the UIPA and Cartwright Act violations. (Manufacturers Life, at
pp. 263–265, 41 Cal.Rptr.2d 220, 895 P.2d 56.)


The Manufacturers Life defendants argued that permitting a UCL action for an unfair insurance
practice prohibited by the UIPA would seriously compromise Moradi–Shalal's bar against private
causes of action for violations of section 790.03, even if the practice also violated the Cartwright
Act. 6  (Manufacturers Life, supra, 10 Cal.4th at p. 268, 41 Cal.Rptr.2d 220, 895 P.2d 56.) We were
not persuaded. We noted that the Court of Appeal, relying on Rubin, had held the plaintiff could
not plead around Moradi–Shalal by basing a UCL cause of action on conduct violating only the
UIPA, but that a UCL claim was supported when the insurer's conduct independently ***681
violated the Cartwright Act. (Manufacturers Life, at p. 283, 41 Cal.Rptr.2d 220, 895 P.2d 56.)


6 Section 790.03, subdivision (c) broadly prohibits agreements or concerted action tending to
restrain the business of insurance. Thus, the UIPA substantially overlaps with the Cartwright
Act. (See Manufacturers Life, supra, 10 Cal.4th at pp. 274, 280, 41 Cal.Rptr.2d 220, 895
P.2d 56.)


We explained that Rubin had “analogized” an attempt to plead around the litigation privilege “to
the attempts to avoid the bar to ‘implied’ private causes of action under section 790.03, which
several Courts of Appeal had held could not be avoided by characterizing the claim as one under
the [UCL]. [Citations.]” (Manufacturers Life, supra, 10 Cal.4th at p. 283, 41 Cal.Rptr.2d 220, 895
P.2d 56.) “[H]owever, a cause of action for unfair competition based on conduct made unlawful
by the Cartwright Act is not an ‘implied’ cause of action which Moradi–Shalal held could not
be found in the UIPA. There is no attempt to use the [UCL] to confer private standing to enforce
a provision of the UIPA. *375  Nor is the cause of action based on conduct which is absolutely
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privileged or immunized by another statute, such as the litigation privilege of Civil Code section
47, subdivision (b).” (Manufacturers Life, at p. 284, 41 Cal.Rptr.2d 220, 895 P.2d 56.)


“This conclusion does not compromise the rule of Moradi–Shalal in any way. The court concluded
there that the Legislature did not intend to create new causes of action when it described unlawful
insurance business practices in section 790.03, and therefore that section did not create a private
cause of action under the UIPA. The court did not hold that by identifying practices that are
unlawful in the insurance industry ... the Legislature intended to bar Cartwright Act causes of
action based on those practices. Nothing in the UIPA would support such a conclusion. The UIPA
nowhere reflects legislative intent to repeal the Cartwright Act insofar as it applies to the insurance
industry, and the Legislature has clearly stated its intent that the remedies and penalties under the
[UCL] are cumulative to other remedies and penalties.” (Manufacturers Life, supra, 10 Cal.4th at
p. 284, 41 Cal.Rptr.2d 220, 895 P.2d 56.)


Manufacturers Life had an impact in State Farm Fire & Casualty Co. v. Superior Court (1996)
45 Cal.App.4th 1093, 53 Cal.Rptr.2d 229 (State Farm ), a first party bad faith action. Insured
homeowners sought damages for breach of the implied covenant of good faith, breach of contract,
professional negligence, and fraud, based on State Farm's alleged surreptitious alteration of their
earthquake insurance coverage. They also pursued UCL remedies. (State Farm, at pp. 1099, 1101,
53 Cal.Rptr.2d 229.) State Farm's demurrer was overruled and it sought writ relief, contending the
UCL claim was an improper attempt to plead around Moradi–Shalal's bar against private actions
under section 790.03. (State Farm, at p. 1101, 53 Cal.Rptr.2d 229.)


The State Farm court denied the writ. Relying on Manufacturers Life, it acknowledged that the
insureds could not borrow the provisions of section 790.03 to establish an unlawful business
practice. (State Farm, supra, 45 Cal.App.4th at p. 1103, 53 Cal.Rptr.2d 229.) However, it held that
the UCL cause **171  of action was supported by the insureds' allegations of fraud and common
law bad faith, which included examples of all three varieties of prohibited business practices:
unlawful, unfair, and fraudulent. (State Farm, at p. 1107, 53 Cal.Rptr.2d 229.) In particular,
the State Farm court found that the fraud and bad faith claims were “independent bases for
plaintiffs' [UCL] cause of action [that] are not distinguishable from the independent Cartwright Act
violation which the Supreme Court recently held was sufficient to support a claim for relief under
the [UCL], notwithstanding that the acts complained of also violated section 790.03.” ( ***682
State Farm, at p. 1108, 53 Cal.Rptr.2d 229, citing Manufacturers Life, supra, 10 Cal.4th at p. 284,
41 Cal.Rptr.2d 220, 895 P.2d 56.)


The State Farm court noted that unlike the plaintiffs in Industrial Indemnity, Safeco, and Maler,
these insureds had pleaded a proper UCL cause of action *376  seeking only injunctive and
restitutive relief. (State Farm, supra, 45 Cal.App.4th at pp. 1108–1109, 53 Cal.Rptr.2d 229.)
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“Nothing in Moradi–Shalal suggests that it was addressing anything other than the viability of an
implied right of action for damages.” (Id. at p. 1109, 53 Cal.Rptr.2d 229.)


State Farm argued that recognizing a right of action under the UCL for conduct proscribed by
section 790.03 “would revive what the Supreme Court called the ‘undesirable social and economic
effects of the [Royal Globe ] decision (i.e., multiple litigation, unwarranted bad faith claims,
coercive settlements, excessive jury awards, and escalating insurance, legal and other “transaction”
costs).’ (Moradi–Shalal, supra, 46 Cal.3d at p. 299 [250 Cal.Rptr. 116, 758 P.2d 58].)” (State
Farm, supra, 45 Cal.App.4th at pp. 1109–1110, 53 Cal.Rptr.2d 229.) The court disagreed: “[W]e
believe that this concern is overblown. The injunctive and restitutive remedies authorized under
the [UCL] ... are of very limited utility. They are designed to prevent unfair business practices and
to require disgorgement of money or property obtained by means of such practices. Damages are
not available under Business and Professions Code section 17203. [Citation.] That means that no
claim for compensatory or punitive damages can be recovered in a[UCL] action. It is therefore
not at all clear to us how our application of the very clear language of the [UCL] will necessarily
resurrect any of the perceived evils of Royal Globe.” (State Farm, at p. 1110, 53 Cal.Rptr.2d 229.)


In Stop Youth Addiction, supra, 17 Cal.4th 553, 71 Cal.Rptr.2d 731, 950 P.2d 1086, this court
discussed the holdings in Rubin, Manufacturers Life, and the Safeco line of cases, without
mentioning State Farm. The defendant in Stop Youth Addiction argued that, because Penal Code
section 308 provides no private cause of action for violations of its prohibition against selling
cigarettes to minors, UCL remedies for that conduct were unavailable. (Stop Youth Addiction,
at p. 561, 71 Cal.Rptr.2d 731, 950 P.2d 1086.) The defendant claimed Rubin had endorsed the
Safeco court's view that a UCL claim cannot be based on a statute that does not authorize an
independent cause of action. (Safeco, supra, 216 Cal.App.3d at p. 1494, 265 Cal.Rptr. 585; see
Stop Youth Addiction, at pp. 561–562, 71 Cal.Rptr.2d 731, 950 P.2d 1086.) We disagreed, noting
that Manufacturers Life had limited Rubin's holding to the absolute bar to relief created by the
litigation privilege. (Stop Youth Addiction, at p. 564, 71 Cal.Rptr.2d 731, 950 P.2d 1086.)


We added: “Neither from our discussion nor from the authorities we cited in Manufacturers Life ...
does it follow that a private plaintiff lacks UCL standing whenever the conduct alleged to constitute
unfair competition violates a statute for the direct enforcement of which there is no private right of
action. To the contrary, ... in Manufacturers Life we permitted a UCL claim based on the Cartwright
Act to go forward, even while recognizing that the conduct alleged as unfair competition also
violated the UIPA, for the direct enforcement of which, following Moradi–Shalal, there is no
private right of action.... [¶] In Manufacturers Life, moreover, we explained that *377  Moradi–
Shalal was not meant to impose sweeping limitations on private antitrust or unfair competition
actions.” ( ***683  Stop Youth Addiction, supra, 17 Cal.4th at p. 565, 71 Cal.Rptr.2d 731, 950
P.2d 1086.) “As relevant here, Safeco and **172  similar cases on which [the defendant] relies,
such as [Maler ], supra, 220 Cal.App.3d 1592 [270 Cal.Rptr. 222], and [Rubin ], supra, 4 Cal.4th
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1187 [17 Cal.Rptr.2d 828, 847 P.2d 1044], stand at most for the proposition the UCL cannot be
used to state a cause of action the gist of which is absolutely barred under some other principle of
law.” (Stop Youth Addiction, at p. 566, 71 Cal.Rptr.2d 731, 950 P.2d 1086.)


We again reaffirmed Manufacturers Life in Quelimane, supra, 19 Cal.4th 26, 77 Cal.Rptr.2d 709,
960 P.2d 513, where the plaintiff claimed that title companies had conspired to withhold title
insurance for property purchased at tax sales. We noted that Manufacturers Life had established
the viability of Cartwright Act violations as the predicate for a UCL action. (Quelimane, at pp. 42–
44, 77 Cal.Rptr.2d 709, 960 P.2d 513.) We further held that the plaintiffs had stated a UCL claim
based on the defendants' allegedly false advertising, which consisted of promising to issue title
insurance for any property with good title. (Id. at pp. 51, 54–55, 77 Cal.Rptr.2d 709, 960 P.2d 513.)


In Cel–Tech, supra, 20 Cal.4th 163, 83 Cal.Rptr.2d 548, 973 P.2d 527, we revisited the rule of
Manufacturers Life, as follows: “If the Legislature has permitted certain conduct or considered a
situation and concluded no action should lie, courts may not override that determination. When
specific legislation provides a ‘safe harbor,’ plaintiffs may not use the general unfair competition
law to assault that harbor.” (Cel–Tech, at p. 182, 83 Cal.Rptr.2d 548, 973 P.2d 527.) “[Rubin ],
supra, 4 Cal.4th 1187 [17 Cal.Rptr.2d 828, 847 P.2d 1044], illustrates this principle. In that case,
the plaintiff relied on the unfair competition law to pursue an action that the litigation privilege of
Civil Code section 47, subdivision (b), otherwise prohibited. We ‘rejected the claim that a plaintiff
may, in effect, “plead around” absolute barriers to relief by relabeling the nature of the action
as one brought under the unfair competition statute.’ ( [Rubin ], supra, 4 Cal.4th at p. 1201 [17
Cal.Rptr.2d 828, 847 P.2d 1044].)” (Cel–Tech, at p. 182, 83 Cal.Rptr.2d 548, 973 P.2d 527.)


“A plaintiff may thus not ‘plead around’ an ‘absolute bar to relief’ simply ‘by recasting the cause
of action as one for unfair competition.’ (Manufacturers Life [, supra,] 10 Cal.4th 257, 283 [41
Cal.Rptr.2d 220, 895 P.2d 56].) The rule does not, however, prohibit an action under the [UCL]
merely because some other statute on the subject does not, itself, provide for the action or prohibit
the challenged conduct. To forestall an action under the [UCL], another provision must actually
‘bar’ the action or clearly permit the conduct.” (Cel–Tech, supra, 20 Cal.4th at pp. 182–183, 83
Cal.Rptr.2d 548, 973 P.2d 527.)


After Cel–Tech, a split in Court of Appeal opinion was created by Textron Financial Corp. v.
National Union Fire Ins. Co. (2004) 118 Cal.App.4th 1061, 13 Cal.Rptr.3d 586 (Textron ), which
disagreed with State Farm, supra, 45 Cal.App.4th 1093, 53 Cal.Rptr.2d 229. Textron held a
security interest in a bus insured by the defendant. It submitted a claim after the bus was damaged
in an accident. The *378  claim was denied, and Textron sued the insurer for breach of contract,
fraud, and bad faith. It also included a UCL claim for injunctive relief and restitution. The trial
court sustained a demurrer to the UCL claim. Textron prevailed on its other claims at trial, but filed
an appeal challenging the demurrer ruling. (Textron, at pp. 1067–1070, 13 Cal.Rptr.3d 586.) The
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Court of Appeal affirmed, reasoning that the unfair practices alleged in the complaint ***684
were “the type of activities covered by the UIPA,” and that “merely alleging these purported acts
constitute unfair business practices under the unfair competition law is insufficient to overcome
Moradi–Shalal.” (Id. at pp. 1070–1071, 13 Cal.Rptr.3d 586.)


“While insurance companies are subject to California laws generally applicable to other
businesses, including laws governing unfair business practices (... § 1861.03, subd. (a)), parties
cannot plead around Moradi–Shalal's holding by merely relabeling their cause of action as one
for unfair competition.” (Textron, supra, 118 Cal.App.4th at p. 1070, 13 Cal.Rptr.3d 586, citing
Manufacturers Life, supra, 10 Cal.4th at pp. 283–284, 41 Cal.Rptr.2d 220, 895 P.2d 56, Maler,
supra, 220 Cal.App.3d at p. 1598, 270 Cal.Rptr. 222, and **173  Safeco, supra, 216 Cal.App.3d
at page 1494, 265 Cal.Rptr. 585.) “The persuasiveness of [State Farm ] has been undercut by the
Supreme Court's subsequent disapproval of its definition of ‘unfair’ business practices.” (Textron,
at p. 1071, 13 Cal.Rptr.3d 586; see Cel–Tech, supra, 20 Cal.4th at pp. 184–185, 83 Cal.Rptr.2d
548, 973 P.2d 527 [disapproving definition of “unfair” business acts or practices quoted inState
Farm ].) The Textron court concluded: “[G]iven the Supreme Court's disapproval of State Farm's
‘amorphous' definition of ‘unfair’ practices and its focus on legislatively declared public policy,
reliance on general common law principles to support a cause of action for unfair competition is
unavailing.” (Textron, at p. 1072, 13 Cal.Rptr.3d 586.)


In the case at bench, the Court of Appeal disagreed with Textron, believing it “focused too narrowly
on the ‘unfair’ prong of potential liability under the UCL.” The court endorsed the proposition,
which it drew from State Farm, that an insurer is not protected from UCL liability simply because
its claims handling practices may be prohibited by section 790.03. It decided that Zhang's false
advertising claim supported her UCL cause of action, a result it deemed consistent with Moradi–
Shalal and Manufacturers Life. For reasons set forth below, we conclude the Court of Appeal
correctly followed State Farm instead of Textron.


D. The Viability of Zhang's UCL Claim
As noted, Zhang's UCL claim is premised on allegations of false advertising. She contends
California Capital misleadingly advertised that it would timely pay the true value of covered
claims. She asserts that its treatment of her claim demonstrated it had no intention of honoring that
promise. California Capital's demurrer was based on Textron's rule that a UCL claim *379  may
not be brought for settlement practices prohibited by the UIPA. (Textron, supra, 118 Cal.App.4th
at pp. 1070–1071, 13 Cal.Rptr.3d 586.) California Capital argued that the crux of the UCL claim
was improper claims handling, and the allegations of unfair competition and false advertising were
nothing more than an attempt to plead around the bar of Moradi–Shalal.


[21]  In this court, California Capital maintains its insistence that Zhang's UCL claim is actually
directed at its claims handling, not its advertising. It argues that any bad faith claim might be turned
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into a false advertising suit, because all insurers at least impliedly promise to pay what they owe
under their policies. California Capital urges us to follow Textron and the Safeco line of cases,
and to disapprove State Farm. 7  However, we hold ***685  State Farm consistent, and Textron
inconsistent, with our decisions on the scope of UCL liability.


7 The first argument presented in California Capital's brief is that no UCL cause of action
may be based on an insurer's handling of a fire loss claim, because the exclusive remedy in
disputes over such claims is the appraisal process provided in section 2071. This sweeping
proposition, which would bar not only UCL actions but also the first party fraud and bad
faith actions left untouched by Moradi–Shalal, was not raised in the trial court, the Court
of Appeal, or the petition for review. We decline to consider it for the first time at this late
stage. (See Cal. Rules of Court, rules 8.504(b)(1), 8.516(b), 8.520(b)(2)(B), (3).)


In Manufacturers Life, we held that the UIPA does not exempt insurers from liability for
anticompetitive conduct, and therefore acts violating both the UIPA and the Cartwright Act could
give rise to a UCL claim. (Manufacturers Life, supra, 10 Cal.4th at pp. 279–280, 283–284, 41
Cal.Rptr.2d 220, 895 P.2d 56.) The State Farm court correctly recognized that this reasoning
supports claims for UCL relief based on conduct proscribed by the UIPA, if it is independently
actionable under the common law of insurance bad faith. (State Farm, supra, 45 Cal.App.4th at
p. 1108, 53 Cal.Rptr.2d 229.) 8  In **174  Stop Youth Addiction and Cel–Tech, we explained that
to bar a UCL action, another statute must absolutely preclude *380  private causes of action or
clearly permit the defendant's conduct. (Stop Youth Addiction, supra, 17 Cal.4th at pp. 565–566,
71 Cal.Rptr.2d 731, 950 P.2d 1086; Cel–Tech, supra, 20 Cal.4th at pp. 182–183, 83 Cal.Rptr.2d
548, 973 P.2d 527.) Moradi–Shalal itself established that while violations of section 790.03 are
themselves not actionable, there is no bar to common law fraud and bad faith actions. (Moradi–
Shalal, supra, 46 Cal.3d at pp. 304–305, 250 Cal.Rptr. 116, 758 P.2d 58.) Thus, our cases do not
support theTextron court's view that UCL actions may not be brought for “the type of activities
covered by the UIPA.” (Textron, supra, 118 Cal.App.4th at p. 1070, 13 Cal.Rptr.3d 586.)


8 As the State Farm court also discerned, Manufacturers Life made it clear that after Moradi–
Shalal, the provisions of section 790.03 may not be borrowed to serve as a basis for a UCL
action, even though section 1861.03 specifies that the “business of insurance” is subject to
the provisions of the UCL. (State Farm, supra, 45 Cal.App.4th at p. 1103, 53 Cal.Rptr.2d
229.)
The concurring opinion rejects this proposition, arguing that neither Manufacturers Life nor
Moradi–Shalal preclude UCL claims based on UIPA violations. However, were that the case,
in Manufacturers Life we would not have limited the grounds for the UCL cause of action to
the plaintiff's Cartwright Act claims. Our exclusion of the UIPA claims from the analysis was
no oversight. (Manufacturers Life, supra, 10 Cal.4th at pp. 283–284, 41 Cal.Rptr.2d 220,
895 P.2d 56.) And in Moradi–Shalal, we identified administrative remedies and traditional
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common law actions as viable avenues for restraining unfair insurance practices, without
mentioning the UCL. (Moradi–Shalal, supra, 46 Cal.3d at pp. 304–305, 250 Cal.Rptr. 116,
758 P.2d 58.) We approved the reasoning of Justice Richardson's Royal Globe dissent,
holding that the UIPA contemplates only administrative sanctions for practices amounting to
a pattern of misconduct. (Moradi–Shalal, at pp. 295–296, 303–304, 250 Cal.Rptr. 116, 758
P.2d 58.) It is clear from Moradi–Shalal that when the UIPA was enacted, “the Legislature ...
considered a situation and concluded no action should lie” on behalf of private parties,
and therefore “courts may not override that determination” by entertaining UCL actions
predicated on UIPA violations. (Cel–Tech, supra, 20 Cal.4th at p. 182, 83 Cal.Rptr.2d 548,
973 P.2d 527.)


[22]  [23]  As noted in State Farm, bad faith insurance practices may qualify as any of the
three statutory forms of unfair competition. (State Farm, supra, 45 Cal.App.4th at p. 1107, 53
Cal.Rptr.2d 229.) They are unlawful; the insurer's obligation to act fairly and in good faith to
meet its contractual responsibilities is imposed ***686  by the common law, as well as by
statute. (Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 574, 108 Cal.Rptr. 480, 510 P.2d 1032;
Benavides v. State Farm General Ins. Co. (2006) 136 Cal.App.4th 1241, 1249, 39 Cal.Rptr.3d
650.) They are unfair to the insured; unfairness lies at the heart of a bad faith cause of action. 9


(Gruenberg, at pp. 573–574, 108 Cal.Rptr. 480, 510 P.2d 1032; State Farm, supra, 45 Cal.App.4th
at pp. 1104–1105, 53 Cal.Rptr.2d 229.) They may also qualify as fraudulent business practices.
Under the UCL, it is necessary only to show that the plaintiff was likely to be deceived, and suffered
economic injury as a result of the deception. (Kwikset Corp. v. Superior Court, supra, 51 Cal.4th
at p. 322, 120 Cal.Rptr.3d 741, 246 P.3d 877; In re Tobacco II Cases, supra, 46 Cal.4th at p. 312,
93 Cal.Rptr.3d 559, 207 P.3d 20.)


9 The standard for determining what business acts or practices are “unfair” in consumer
actions under the UCL is currently unsettled. (See Aleksick v. 7–Eleven, Inc. (2012) 205
Cal.App.4th 1176, 1192, 140 Cal.Rptr.3d 796 [public policy that is predicate for action
must be tethered to specific constitutional, statutory or regulatory provisions]; Ticconi v.
Blue Shield of California Life & Health Ins. Co. (2008) 160 Cal.App.4th 528, 539, 72
Cal.Rptr.3d 888 [applying balancing test, but also examining whether practice offends
established public policy or is immoral, unethical, oppressive, unscrupulous or substantially
injurious to consumers]; Camacho v. Automobile Club of Southern California (2006) 142
Cal.App.4th 1394, 1403, 48 Cal.Rptr.3d 770 [consumer injury must be substantial, and
neither outweighed by countervailing benefits nor avoidable by consumers]; Progressive
West Ins. Co. v. Superior Court (2005) 135 Cal.App.4th 263, 285, 37 Cal.Rptr.3d 434 [impact
of the act or practice on victim is balanced against reasons, justifications and motives of the
alleged wrongdoer].) The parties here do not address this question, nor do we.


Textron's criticisms of State Farm do not withstand examination. The Textron court reasoned
that State Farm had been undermined by Cel–Tech's disapproval of the “unfairness” standard
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applied in State Farm. (Textron, supra, 118 Cal.App.4th at pp. 1071–1072, 13 Cal.Rptr.3d 586.)
However, our disapproval of that standard was expressly limited to actions between business
competitors alleging anticompetitive practices. We declared: “Nothing we say relates to actions by
consumers or by competitors alleging other kinds of violations of *381  the unfair competition law
such as ‘fraudulent’ or ‘unlawful’ business practices or ‘unfair, deceptive, untrue or misleading
advertising.’ ” ( **175  Cel–Tech, supra, 20 Cal.4th at p. 187, fn. 12, 83 Cal.Rptr.2d 548, 973 P.2d
527.) Therefore, for purposes of consumer actions, Cel–Tech did not disapprove the unfairness
test set out in State Farm. Furthermore, any implied disapproval on that point would have had no
effect on the State Farm court's ruling that common law bad faith claims provide a viable basis
for a UCL action.


The Textron court relied on Safeco, supra, 216 Cal.App.3d at page 1494, 265 Cal.Rptr. 585, for
the proposition that the UCL “ ‘provides no toehold for scaling the barrier of Moradi–Shalal.’
” (Textron, supra, 118 Cal.App.4th at p. 1070, 13 Cal.Rptr.3d 586; and see id. p. 1072, 13
Cal.Rptr.3d 586.) Safeco, however, was a third party action in which the plaintiff had no common
law claim against the insurer. Moreover, in Stop Youth Addiction we noted that the Safeco line
of cases “stand[s] at most for the proposition the UCL cannot be used to state a cause of action
the gist of which is absolutely barred under some other principle of law.” (Stop Youth Addiction,
supra, 17 Cal.4th at p. 566, 71 Cal.Rptr.2d 731, 950 P.2d 1086.) Because Moradi–Shalal barred
only claims brought under section 790.03, and expressly allowed first party bad faith actions, it
preserved the gist of first party UCL claims based on allegations of bad ***687  faith. Moradi–
Shalal imposed a formidable barrier, but not an insurmountable one.


Textron distinguished Manufacturers Life and Quelimane on the ground that those UCL claims
rested on Cartwright Act violations. (Textron, supra, 118 Cal.App.4th at p. 1072, 13 Cal.Rptr.3d
586.) However, nothing in Manufacturers Life or Quelimane suggests the Cartwright Act is
the only avenue for asserting a UCL claim against an insurer. “In Manufacturers Life ... we
explained that Moradi–Shalal was not meant to impose sweeping limitations on private ... unfair
competition actions.” (Stop Youth Addiction, supra, 17 Cal.4th at p. 565, 71 Cal.Rptr.2d 731, 950
P.2d 1086.) Manufacturers Life stands for the proposition that a cause of action neither barred by
Moradi–Shalal nor absolutely precluded by other law may serve as the basis for a UCL claim.
(Manufacturers Life, supra, 10 Cal.4th at p. 284, 41 Cal.Rptr.2d 220, 895 P.2d 56; see also Cel–
Tech, supra, 20 Cal.4th at pp. 182–183, 83 Cal.Rptr.2d 548, 973 P.2d 527.) Textron's holding that
Moradi–Shalal precludes UCL causes of action based on allegations of bad faith claims handling
practices is contrary to the reasoning of Manufacturers Life, Stop Youth Addiction, and Cel–Tech.


[24]  As the State Farm court observed, Moradi–Shalal was concerned with the adverse effects of
recognizing an implied right of action for damages under section 790.03, whereas UCL remedies
are limited in scope, generally extending only to injunctive relief and restitution. 10  ( *382  State
Farm, supra, 45 Cal.App.4th at pp. 1108–1110, 53 Cal.Rptr.2d 229.) A UCL claim does not
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duplicate the contract and tort causes of action involved in bad faith litigation, where damages
are central. (See Korea Supply Co. v. Lockheed Martin Corp., supra, 29 Cal.4th at p. 1150, 131
Cal.Rptr.2d 29, 63 P.3d 937.)


10 California Capital objects that neither restitution nor an injunction is a feasible remedy in a
bad faith claims handling case. It argues that it would be improper to award a plaintiff both
compensatory damages for breach of the insurance contract and restitution of premiums paid.
(See Alder v. Drudis (1947) 30 Cal.2d 372, 383, 182 P.2d 195.) The trial court, however,
has discretion to withhold restitutionary relief if equity so requires. (Cortez v. Purolator
Air Filtration Products Co., supra, 23 Cal.4th at p. 180, 96 Cal.Rptr.2d 518, 999 P.2d
706.) California Capital also contends it would be problematic to formulate and enforce an
injunction in such cases. This argument is speculative and premature. Depending on proof of
the nature and extent of the insurer's claims handling practices, the trial court must determine
whether injunctive relief would be appropriate. (See Venice Town Council, Inc. v. City of
Los Angeles (1996) 47 Cal.App.4th 1547, 1562, 55 Cal.Rptr.2d 465 [“a demurrer tests the
sufficiency of the factual allegations of the complaint rather than the relief suggested in the
prayer”].)


Indeed, since State Farm was decided the scope of the UCL has been further restricted by the
passage of Proposition 64 in 2004. Private plaintiffs must demonstrate economic injury caused by
the alleged unfair competition, and may not represent the interests of others without meeting the
requirements for a class action. (Kwikset Corp. v. Superior Court, supra, 51 Cal.4th at p. 326, 120
Cal.Rptr.3d 741, 246 P.3d 877; **176  Arias v. Superior Court, supra, 46 Cal.4th at p. 980, 95
Cal.Rptr.3d 588, 209 P.3d 923.) Thus, there is additional support for State Farm's conclusion that
allowing UCL claims in common law bad faith cases is unlikely to resurrect the problems caused
by Royal Globe. (State Farm, supra, 45 Cal.App.4th at p. 1110, 53 Cal.Rptr.2d 229.) We note as
well that those problems stemmed from the recognition of third party claims under section 790.03,
not from claims by insureds against their insurers.


***688  For all the above reasons, we disapprove Textron Financial Corp. v. National Union Fire
Ins. Co., supra, 118 Cal.App.4th 1061, 13 Cal.Rptr.3d 586, to the extent it is inconsistent with this
opinion. Our ruling does not affect the opinions in third party cases such as Industrial Indemnity,
supra, 209 Cal.App.3d 1093, 257 Cal.Rptr. 655, and Safeco, supra, 216 Cal.App.3d 1491, 265
Cal.Rptr. 585. In Moradi–Shalal, we identified numerous adverse consequences of third party
bad faith claims, including proliferating litigation, unwarranted settlement demands, escalating
insurance costs, conflicts of interest, practical difficulties with the scope and nature of the third
party cause of action, and potential constitutional issues. (Moradi–Shalal, supra, 46 Cal.3d at pp.
301–302, 250 Cal.Rptr. 116, 758 P.2d 58.) Whether similar concerns weigh against recognizing a
right of third parties to pursue UCL claims is a matter beyond the scope of this case.
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[25]  [26]  Our resolution of the conflict between State Farm and Textron disposes of the bulk
of California Capital's arguments. With regard to Zhang's particular claim, California Capital
asserts that no statutory or decisional law other than the UIPA imposes liability on insurers for
the conduct alleged in Zhang's UCL cause of action, which California Capital characterizes as
“a general practice of underpaying fire claims.” Reasonably interpreted in the context of *383
the complaint as a whole, however (Quelimane, supra, 19 Cal.4th at p. 38, 77 Cal.Rptr.2d 709,
960 P.2d 513), the UCL cause of action seeks to recover for California Capital's allegedly false
advertising as it affected Zhang. California Capital acknowledges that in Quelimane, at pages 54–
55, 77 Cal.Rptr.2d 709, 960 P.2d 513, we upheld a UCL cause of action based on a claim of false
advertising. It attempts to distinguish Quelimane on the basis that the false claim there involved
a promise to issue insurance, not the underpayment of a claim. This distinction is insignificant,
given our conclusion that UCL claims may be based on claims handling practices, as long as they
do not rest exclusively on UIPA violations.


[27]  California Capital contends the litigation of Zhang's UCL cause of action will be
unmanageable, requiring the examination of its claims handling practices in thousands of cases.
However, a UCL claim may be based on a single instance of unfair business practice. (Stop Youth
Addiction, supra, 17 Cal.4th at p. 570, 71 Cal.Rptr.2d 731, 950 P.2d 1086; United Farm Workers of
America v. Dutra Farms (2000) 83 Cal.App.4th 1146, 1163, 100 Cal.Rptr.2d 251.) Were Zhang to
attempt to recover on behalf of other insureds, she would be required to certify a class action. (Arias
v. Superior Court, supra, 46 Cal.4th at p. 980, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Furthermore,
we are not concerned at the pleading stage with how Zhang might go about proving her claim. As
we have noted in other UCL cases, the possible difficulty of proving the plaintiff's allegations is
not a relevant consideration on review of a demurrer ruling. (Quelimane, supra, 19 Cal.4th at p.
47, 77 Cal.Rptr.2d 709, 960 P.2d 513; Committee on Children's Television, Inc. v. General Foods
Corp. (1983) 35 Cal.3d 197, 213–214, 197 Cal.Rptr. 783, 673 P.2d 660.)


Finally, on demurrer review we may consider the sufficiency of the plaintiff's allegations to state
a cause of action under any legal theory. (Quelimane, supra, 19 Cal.4th at p. 38, 77 Cal.Rptr.2d
709, 960 P.2d 513.) In light of our approval of the State Farm analysis, we observe that a UCL
cause of action is supported by Zhang's bad faith claims, as well as her false advertising claim.
She alleges a litany of bad faith practices by California ***689  Capital, including unreasonable
delays causing deterioration of her property; withholding of policy benefits; refusal to consider
cost estimates; misinforming her as to the right to an appraisal; and falsely telling her mortgage
holder that she did not intend **177  to repair the property, resulting in foreclosure proceedings.
These allegations are sufficient to support a claim of unlawful business practices. (See Gruenberg
v. Aetna Ins. Co., supra, 9 Cal.3d 566, 574, 108 Cal.Rptr. 480, 510 P.2d 1032; Benavides v. State
Farm General Ins. Co., supra, 136 Cal.App.4th 1241, 1249, 39 Cal.Rptr.3d 650.) 11
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11 California Capital's alleged conduct might also be “unfair” for UCL purposes. (Bus. &
Prof.Code, § 17200.) Because the standard for “unfairness” is unsettled, however (see fn. 9,
ante ), we express no view on this point.


*384  E. Summary
[28]  [29]  [30]  When the Legislature enacted the UIPA, it contemplated only administrative
enforcement by the Insurance Commissioner. (Moradi–Shalal, supra, 46 Cal.3d at p. 300, 250
Cal.Rptr. 116, 758 P.2d 58.) Private UIPA actions are absolutely barred; a litigant may not rely on
the proscriptions of section 790.03 as the basis for a UCL claim. (Cel–Tech, supra, 20 Cal.4th at
pp. 182–183, 83 Cal.Rptr.2d 548, 973 P.2d 527; Manufacturers Life, supra, 10 Cal.4th at pp. 283–
284, 41 Cal.Rptr.2d 220, 895 P.2d 56; Moradi–Shalal, at p. 304, 250 Cal.Rptr. 116, 758 P.2d 58.)
However, when insurers engage in conduct that violates both the UIPA and obligations imposed by
other statutes or the common law, a UCL action may lie. The Legislature did not intend the UIPA
to operate as a shield against any civil liability. (Moradi–Shalal, at pp. 304–305, 250 Cal.Rptr.
116, 758 P.2d 58.)


III. DISPOSITION


We affirm the Court of Appeal's judgment.


WE CONCUR: CANTIL–SAKAUYE, C.J., KENNARD, BAXTER, and CHIN, JJ.


Concurring Opinion by WERDEGAR, J.
Yanting Zhang has pleaded conduct by California Capital Insurance Company that contravenes
long-standing common law prohibitions against bad faith insurance practices and false advertising.
Under settled precedent, such common law breaches may provide the predicate for claims under
the unfair competition law (UCL). (Bus. & Prof.Code, § 17200 et seq.; Committee on Children's
Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 209–214, 197 Cal.Rptr. 783,
673 P.2d 660; State Farm Fire & Casualty Co. v. Superior Court (1996) 45 Cal.App.4th 1093,
1105, 53 Cal.Rptr.2d 229.) That such conduct may also be statutorily proscribed by the unfair
insurance practices act (Act) (Ins.Code, § 790 et seq.) 1  does not foreclose Zhang's UCL claim; the
Legislature, in enacting protections for insureds, did not thereby intend to make it more difficult
for those same insureds to obtain relief. I thus concur fully in the majority opinion's conclusion
that the Court of Appeal was right to allow this case to proceed and the trial court wrong to sustain
a demurrer.
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1 All further unlabeled statutory references are to the Insurance Code.


I write separately, however, because the majority goes further and asserts no UCL claim can ever
be based on violations of the Act. (Maj. opn., ante, 159 Cal.Rptr.3d at p. 685, fn. 8 & p. 688,
304 P.3d at p. 173, fn. 8 & p. 176.) Given Zhang's conscious decision not to predicate a UCL
claim directly on such transgressions, this assertion ***690  is unnecessary dictum. Moreover, it
is wrong: it misreads our own precedent and imposes on the UCL limits never contemplated by
the Legislature.


Our understanding of this point must begin with Royal Globe Ins. Co. v. Superior Court (1979)
23 Cal.3d 880, 153 Cal.Rptr. 842, 592 P.2d 329 *385  (Royal Globe ). In Royal Globe, a slip-and-
fall plaintiff sued both a supermarket and the supermarket's insurer. Her claim against the insurer
alleged it had breached its statutory duty under a provision of the Act by failing to “attempt in
good faith to effectuate a prompt, fair, and equitable settlement[ ]” of a claim where “liability
ha[d] become reasonably clear.” (§ 790.03, subd. (h)(5).) Interpreting the text of the Act, a 4 to 3
majority rejected the insurer's argument that only the Insurance Commissioner could enforce its
provisions and concluded instead that “the [A]ct affords a private party, including a third party
claimant, a right to sue an insurer for violating subdivision (h).” **178  (Royal Globe, at p. 891,
153 Cal.Rptr. 842, 592 P.2d 329.)


Nine years later, Moradi–Shalal v. Fireman's Fund Ins. Co. (1988) 46 Cal.3d 287, 250 Cal.Rptr.
116, 758 P.2d 58 (Moradi–Shalal ) overruled Royal Globe. The Moradi–Shalal majority embraced
as “irrefutable” the position of the Royal Globe dissent: “Neither section 790.03 nor section 790.09
was intended to create a private civil cause of action against an insurer that commits one of the
various acts listed in section 790.03, subdivision (h).” (Moradi–Shalal, at p. 304, 250 Cal.Rptr.
116, 758 P.2d 58.) But Moradi–Shalal did no more than that. To forestall any implication of “an
invitation to the insurance industry to commit the unfair practices proscribed by the Insurance
Code” (ibid.), the majority stressed the continuing availability of both Insurance Commissioner
sanctions for violations of the Act and suits for fraud, bad faith, and the like as checks on insurers
(id. at pp. 304–305, 250 Cal.Rptr. 116, 758 P.2d 58). 2  Whether private suits indirectly predicated
on the requirements of the Act might also be available to deter misconduct was not addressed;
Moradi–Shalal confined itself to succinctly repudiating Royal Globe's discernment of a private
right of action in the four corners of the Act itself. (Moradi–Shalal, at p. 292, 250 Cal.Rptr. 116,
758 P.2d 58.) 3


2 While it is true, as the majority notes, that we did not list the UCL by name, our description
of the remedies available as alternatives to a direct action under the Act did not purport to
be exhaustive.
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3 In the course of arriving at its conclusion, Moradi–Shalal noted legislative history
describing the Act as “contemplating only administrative enforcement by the Insurance
Commissioner” (Moradi–Shalal, supra, 46 Cal.3d at p. 300, 250 Cal.Rptr. 116, 758 P.2d 58),
but we drew from this “somewhat inconclusive” history (id. at p. 301, 250 Cal.Rptr. 116,
758 P.2d 58) only a further reason to doubt Royal Globe's holding that the Legislature had
intended to create in the Act itself a private civil remedy, not a global conclusion that the
Legislature had intended to bar use of the Act as a predicate for claims under existing laws.


In the wake of Moradi–Shalal, numerous plaintiffs sought to recoup the same compensatory
and punitive damages previously afforded under a Royal Globe claim by suing under the UCL.
The Courts of Appeal uniformly rejected these suits, typically without detailing their reasoning.
(See, e.g., Maler v. Superior Court (1990) 220 Cal.App.3d 1592, 1597–1598, 270 Cal.Rptr. 222;
Safeco Ins. Co. v. Superior Court (1990) 216 Cal.App.3d 1491, 1494, 265 Cal.Rptr. 585; *386
Industrial Indemnity Co. v. Superior Court (1989) 209 Cal.App.3d 1093, 1097, 257 Cal.Rptr.
655.) In retrospect, it is apparent these decisions were entirely correct, albeit not because ***691
Moradi–Shalal necessarily foreclosed suits under the UCL. Rather, in 1992 we made clear what
previously had been uncertain, that damages are unavailable under the UCL. (Bank of the West v.
Superior Court (1992) 2 Cal.4th 1254, 1266, 10 Cal.Rptr.2d 538, 833 P.2d 545.) Thus, the UCL
could not, and cannot, serve as a substitute for a Royal Globe private action seeking damages for
violations of the Act.


Twice in the first half of the 1990s we had occasion to discuss these post-Moradi–Shalal Court of
Appeal decisions. In Rubin v. Green (1993) 4 Cal.4th 1187, 1202, 17 Cal.Rptr.2d 828, 847 P.2d
1044, we considered whether a party could sue under the UCL for conduct immunized from suit
by Civil Code section 47, subdivision (b), and concluded he could not. (Rubin, at pp. 1200–1203,
17 Cal.Rptr.2d 828, 847 P.2d 1044.) Rubin foreshadowed (and indeed was relied upon by) our
later decision in Cel–Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999)
20 Cal.4th 163, 182–184, 83 Cal.Rptr.2d 548, 973 P.2d 527, which clarified that UCL suits are
precluded when the Legislature immunizes particular conduct from suit. In Rubin, we cited by
analogy the Court of Appeal decisions rejecting UCL actions in the wake of Moradi–Shalal. In
doing so, we simply assumed, but had no occasion to decide, that the situation they dealt with was
analogous—that Moradi–Shalal involved an “absolute barrier[ ] to relief” just as Rubin itself did.
(Rubin, at p. 1201, 17 Cal.Rptr.2d 828, 847 P.2d 1044.)


Two years later, in Manufacturers Life Ins. Co. v. Superior Court (1995) 10 Cal.4th 257, 41
Cal.Rptr.2d 220, 895 P.2d 56, an **179  antitrust case, we considered and rejected the argument
that the Act “supersede[s] or displace[s] insurance-industry-related claims” under the Cartwright
Act and the UCL. (Manufacturers Life, at p. 263, 41 Cal.Rptr.2d 220, 895 P.2d 56.) Instead,
“the Legislature intended that rights and remedies available under those statutes were to be
cumulative to the powers the Legislature granted to the Insurance Commissioner” to enforce the
Act. (Manufacturers Life, at p. 263, 41 Cal.Rptr.2d 220, 895 P.2d 56.) Moradi–Shalal stood as no
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bar; because “[w]hether statutory causes of action under the Cartwright Act and the UC[L] may
be stated against an insurance company was not an issue” there, Moradi–Shalal's repudiation of a
right of action under the Act itself did not preclude a right of action under the UCL. (Manufacturers
Life, at p. 280, 41 Cal.Rptr.2d 220, 895 P.2d 56.)


The Court of Appeal in Manufacturers Life had distinguished the earlier Court of Appeal decisions
rejecting damages suits under the UCL for violations of the Act by concluding that, even if
one could not predicate a UCL claim on violation of the Act, one could still predicate a UCL
claim on violations of the Cartwright Act, which was not superseded by the Act. We approved
that distinction, agreeing that a UCL claim could be based on Cartwright Act violations. *387
Manufacturers Life, supra, 10 Cal.4th at pp. 267, 283–284, 41 Cal.Rptr.2d 220, 895 P.2d 56.)
Notably, however, we had no occasion to decide definitively whether the distinction was necessary,
that is, whether in fact one could not base a UCL claim on violations of the Act. Nor did Rubin v.
Green, supra, 4 Cal.4th 1187, 17 Cal.Rptr.2d 828, 847 P.2d 1044, or any Court of Appeal decision
have cause to consider whether Moradi–Shalal held not only that the Legislature failed to create a
private right of action in the Act itself, but also that the Legislature intended to preclude a private
right of action, even indirectly, under other statutes. 4  This omission ***692  is understandable
for two reasons: it was not material to the issues raised in these cases, and the distinction between
declining to create a right of action and precluding a right of action was not one we highlighted
as material to the UCL until several years later, in Stop Youth Addiction, Inc. v. Lucky Stores,
Inc. (1998) 17 Cal.4th 553, 71 Cal.Rptr.2d 731, 950 P.2d 1086 (Stop Youth Addiction ) and Cel–
Tech Communications, Inc. v. Los Angeles Cellular Telephone Co., supra, 20 Cal.4th 163, 83
Cal.Rptr.2d 548, 973 P.2d 527.


4 As discussed ante 159 Cal.Rptr.3d at pages 690–691, 304 P.3d at pages 177–178, in
overruling Royal Globe, supra, 23 Cal.3d 880, 153 Cal.Rptr. 842, 592 P.2d 329, Moradi–
Shalal, supra, 46 Cal.3d 287, 250 Cal.Rptr. 116, 758 P.2d 58, repudiated Royal Globe's
conclusion that the Legislature created a private right of action in the Act itself, but did not
announce that the Legislature had any such further, broader intent.


To be sure, as early as 1983 it had been established that whether a private cause of action could
be implied under a predicate statute was immaterial to the availability of a UCL claim because
the UCL allowed redress of unlawful business practices whether or not the underlying statute was
privately enforceable. (Committee on Children's Television, Inc. v. General Foods Corp., supra,
35 Cal.3d at pp. 210–211, 197 Cal.Rptr. 783, 673 P.2d 660.) In Stop Youth Addiction, however, we
directly confronted the contention that the omission of a private right of action to enforce particular
statutory requirements sufficed to preclude suit under the UCL. We rejected the argument that
Rubin v. Green, supra, 4 Cal.4th 1187, 17 Cal.Rptr.2d 828, 847 P.2d 1044, Manufacturers Life,
supra, 10 Cal.4th 257, 41 Cal.Rptr.2d 220, 895 P.2d 56, and the post-Moradi–Shalal Court of
Appeal cases established that point. Instead, we confined them to supporting “the proposition the
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UCL cannot be used to state a cause of action the gist of which is absolutely barred under some
other principle of law” (Stop Youth Addiction, supra, 17 Cal.4th at p. 566, 71 Cal.Rptr.2d 731,
950 P.2d 1086), without, of course, revisiting whether Moradi–Shalal, supra, 46 Cal.3d 287, 250
Cal.Rptr. 116, 758 P.2d 58, actually contained such an absolute bar. And because nothing in the
history surrounding the statute there sued upon, Penal Code section 308, indicated the Legislature
had intended to foreclose suit under other statutes, we concluded a UCL claim could go forward.
( **180  Stop Youth Addiction, at pp. 573–574, 71 Cal.Rptr.2d 731, 950 P.2d 1086.)


To similar effect in Cel–Tech Communications, Inc. v. Los Angeles Cellular Telephone Co., supra,
20 Cal.4th 163, 83 Cal.Rptr.2d 548, 973 P.2d 527, we offered our clearest articulation of the
governing principle: “A plaintiff may thus not ‘plead around’ an ‘absolute bar to relief’ simply
‘by recasting the cause of action as one for unfair *388  competition.’ (Manufacturers Life Ins.
Co. v. Superior Court [, supra,] 10 Cal.4th [at p.] 283 [41 Cal.Rptr.2d 220, 895 P.2d 56].) The rule
does not, however, prohibit an action under the unfair competition law merely because some other
statute on the subject does not, itself, provide for the action or prohibit the challenged conduct.
To forestall an action under the unfair competition law, another provision must actually ‘bar’ the
action or clearly permit the conduct. There is a difference between (1) not making an activity
unlawful, and (2) making that activity lawful.” (Cel–Tech, at pp. 182–183, 83 Cal.Rptr.2d 548,
973 P.2d 527.)


Even legislative repudiation of a private right of action under a statute need not foreclose a UCL
claim based on violations of that statute. As we unanimously explain in another case today, a UCL
claim may be based on a federal statute notwithstanding the congressional repeal of a  ***693
previously existing private right of action under that statute. (Rose v. Bank of America, N.A. (Aug.
1, 2013, S199074) 57 Cal.4th 390, 396–398, 159 Cal.Rptr.3d 693, pp. 696, 699–700, 304 P.3d
181, pp. 183, 185–186, 2013 WL 3942612.)


Collectively, these cases stand for the proposition that a UCL cause of action will not lie to
enforce violation of a particular statute only if the Legislature affirmatively intended to preclude
such indirect enforcement. It is not enough that the Legislature in drafting the predicate statute
simply failed to “provide for the action.” (Cel–Tech Communications, Inc. v. Los Angeles Cellular
Telephone Co., supra, 20 Cal.4th at p. 183, 83 Cal.Rptr.2d 548, 973 P.2d 527.)


From these precedents, it is apparent that UCL “unlawful” prong claims predicated on violations
of the Act are, in fact, permissible. First, Moradi–Shalal, supra, 46 Cal.3d 287, 250 Cal.Rptr. 116,
758 P.2d 58, held only that the Legislature did not create a right of action in the Act, not that it
intended to foreclose any private right of action. Second, it follows from Stop Youth Addiction,
supra, 17 Cal.4th at pages 561–567, 573–574, 71 Cal.Rptr.2d 731, 950 P.2d 1086, and Cel–Tech
Communications, Inc. v. Los Angeles Cellular Telephone Co., supra, 20 Cal.4th at pages 182–184,
83 Cal.Rptr.2d 548, 973 P.2d 527, that such an omission is insufficient to preclude suit. Third, any
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contrary language in our cases suggesting a broader reading of Moradi–Shalal was dicta that failed
to account for the distinction later drawn in Stop Youth Addiction and other cases between failing
to create a right of action and foreclosing one. (See Manufacturers Life Ins. Co. v. Superior Court,
supra, 10 Cal.4th at pp. 266, 283–284, 41 Cal.Rptr.2d 220, 895 P.2d 56; Rubin v. Green, supra, 4
Cal.4th at pp. 1201–1202, 17 Cal.Rptr.2d 828, 847 P.2d 1044.) And fourth, the concern expressed
in Court of Appeal cases decided in the immediate aftermath of Moradi–Shalal that plaintiffs
should not be able to resurrect a Royal Globe damages action is addressed by our subsequent
conclusion that damages are unavailable under the UCL. (Bank of the West v. Superior Court,
supra, 2 Cal.4th at p. 1266, 10 Cal.Rptr.2d 538, 833 P.2d 545.) Thus, to allow a UCL “unlawful”
claim predicated on a violation of the Act would not contravene *389  Moradi–Shalal; Moradi–
Shalal still bars a direct action and compensatory and punitive damages, while the UCL permits
only the far more limited relief of an injunction and restitution.


I CONCUR: LIU, J.


All Citations


57 Cal.4th 364, 304 P.3d 163, 159 Cal.Rptr.3d 672, 13 Cal. Daily Op. Serv. 8265, 2013 Daily
Journal D.A.R. 10,174
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