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On May 6, 2015, appellant filed an “Application for Permission to
File Supplemental Opening Brief.” On June 23, 2015, this Court: granted
appellant’s application; directed that “Appellant’s Supplemental Opening
Brief,” which was received on May 6, 2015, be filed; and ordered
respondent to file a supplemental respondent’s brief. Pursuant to this
Court’s Order of June 23, 2015, respondent files the instant Supplemental
Respondent’s Brief.

I. THE PROSECUTOR’S CLOSING ARGUMENT STATEMENTS
ABOUT APPELLANT’S LACK OF REMORSE WERE NOT
IMPROPER

In Appellant’s Supplemental Opening Brief (“ASOB”), appellant
primarily relies on People v. Coleman (1969) 71 Cal.2d 1159 (“Coleman”),
overruled on other grounds in Garcia v. Superior Court (1997) 14 Cal.4th
953, 966, fn. 6, and contends the prosecution’s improper argument, that
appellant’s failure to admit his guilt demonstrated lack of remorse, was
fundamentally unfair and deprived appellant of due process at the penalty
phase of trial. (ASOB 1-3.) Respondent submits that the prosecutor’s
closing argument comments about appellant’s lack of remorse were not
improper within the meaning of Colemdn, and appellant also fails to show
any prejudice.

A. Factual Background

Before the prosecutor’s closing argument during the penalty phase
trial, the trial court reminded the jury, “Again, you’re admonished that any
statements by the lawyers are not evidence and not to be considered by you
as evidence.” (17RT 2175.)

During the penalty phase trial, the prosecutor stated in her closing
argument, in relevant part, as follows:

But [the defense] will present evidence under the (k) section and
that’s why [appellant’s] parents were here. [] Now, you can’t
let sympathy for the parents, because everybody that loses a



child - - except for [appellant], of course - - is heart broken.

And I do have great sympathy for his parents, but they were here
to tell you that he’s a human being in their mind, and that he’s
their son, and to feel sorry for him. That’s why they’re here. [{]
Good people. Good people. [f] And he used that most fully.

[1] Why do I say that? We, the People of the State of
California, we the citizens, we don’t torture and murder our
children. And we, the citizens of the United States, don’t do
that. Do citizens of the world? No human being tortures or
murders their children and no animal of nature does it. []

Basic law of nature, we do not torture and murder our children.
We don’t do it. His parents know that. That’s why they are
here. And he takes that very notion, the very basic law, and he
takes it and hides behind it. He violates it, and then he hides
behind it. That’s a blasphemy against nature. How dare he.
That’s how low he is. [{]] Does he deserve to live? You weigh
that in your mind against what? There’s nothing that the defense
can present to you that shows this, I can’t say person, shows
[appellant] has any right to live. [{] You know we cannot say to
you that the absence of remorse is a factor to consider when
weighing. But certainly I’'m sure that the defense is going to
focus on asking for mercy for [appellant]. That’s why his family
was here for mercy. []] When you can’t talk about remorse,
when you talk about whether or not you should give mercy,
“remorse” have you ever heard anywhere that he’s sorry? He
doesn’t admit any of this. His attorney does.

(17RT 2182-2183, italics added; see also 17RT 2176-2186 [prosecutor’s

closing argument during penalty phase trial}; 17RT 2187-2191 [appellant’s

attorney’s closing argument during penalty phase trial.].) Appellant

complains about the italicized portion of the prosecutor’s closing argument.

(See ASOB 2.)

After the prosecutor’s complained-of closing argument remarks, the

following exchange occurred:

[Appellant’s attorney]: Your Honor, I object.
[The prosecutor]: There’s been no statements given.

The Court: Overruled.



(17RT 2184.)
The prosecutor continued her penalty phase closing argument, as
follows:

And in fact, there’s that box of letters from [co-defendant
Maria Ricardo]. Again, I quote - - this is from [appellant]
writing to [co-defendant Ricardo], and you can read this for
yourself if you want to. I don’t know that you will. But in one
of the letters it’s, “I’m the best dad in the world for my little
children.” And this is in June of 2000. [] There is 60
something letters there. In all those letters there is not one word
of regret. Unfortunately, all those letters deal with is what he
would like to do with [co-defendant Ricardo], and I’'m not going
to go into that. But his big concern is whether he can get
conjugal visits and describing the kind of sex he’s missing with
her. []] And as you know, one of the reasons he had all these
pressures on him, according to the cultural expert, is for 40 days
[appellant] had to go without sex. [f]] Now, in all these things
you have, you have that report of the cultural expert, you have
all these letters, there’s never any mention of Lupita and
Ernesto.['] There’s never any mention of the harm he’s done to
his other children.

(17RT 2184.)

During the penalty phase trial, the jury was given its instructions.
(See 22CT 6107-6131.) Among other instructions, the jury was given
CALIJIC No. 1.02, which stated in relevant part, “Statements made by the
attorneys during the trial are not evidence.” (22CT 6111.)

B. Relevant Law

In Coleman, supra, 71 Cal.2d 1159, a case in which the capital
defendant testified in his defense during the guilt phase trial (see id. at
pp. 1162-1663), the prosecutor made the following argument during the
penalty phase trial:

7

! The two child-victims in the instant case, Ernesto Barragon and
Guadalupe Esquivel, will be referred to as “Ernesto” and “Lupita,”
respectively.



“There he sits. A murderer. A robber-murderer. Remorse?
Where is the remorse? ... A man who, to this very day, will
not get on that stand and admit what he has done. ... You are
dealing with a cunning individual, a man who refuses, up to this
very minute I am talking to you now, to admit his guilt; . . . a
care-less individual.”

(Id. atp. 1168.)
In Coleman, this Court held:

The jury may properly consider the defendant’s remorse
or lack thereof in fixing the penalty. Evidence on that issue is
therefore admissible, and counsel may comment thereon. It does
not follow, however, that every inference bearing on the
question of remorse may be urged upon the jury by counsel. It
is fundamentally unfair to urge, as was done here, that a
defendant’s failure to confess his guilt after he has been found
guilty demonstrates his lack of remorse and that therefore such
failure should be considered as a ground for imposing the death
penalty. Even after he has been found guilty, a defendant is
under no obligation to confess, and he has a right to urge his
possible innocence to the jury as a factor in mitigation of
penalty. A defendant would be placed in an intolerable dilemma
if his failure to confess following conviction could be urged at
the trial on the issue of penalty as evidence of lack of remorse.
To silence such [an] argument, a defendant who had denied his
guilt at the trial on the issue of guilt would have to admit or
commit perjury at the trial on the issue of penalty, and he could
do neither without in effect forfeiting his right to urge the trial
court on motion for new trial to reweigh the evidence on the
issue of guilt. We conclude that any argument that failure to
confess should be deemed evidence of lack of remorse is not
permissible. '

(/d. at pp. 1168-1169, citations omitted; see also People v. Hardy (1992) 2
Ca1.4th 86, 210 [“Although lack of remorse is not a statutory aggravating
factor, a prosecutor may direct the jury’s attention to evidence which
reveals a defendant’s lack of remorse™], citing People v. Williams (1988) 44
Cal.3d 883, 966-967.)

More recently, this Court explained: “We have held that the presence

or absence of remorse is a factor universally deemed relevant to the jury’s



penalty determination, and that the prosecutor may argue the defendant’s
lack of evidence of his remorse.” (People v. Ervin (2000) 22 Cal.4th 48,
103, citations and internal quotation marks omitted.) Citing Coleman,
supra, 71 Cal.2d at pp. 1168-1169, and other cases, this Court added, “Of
course, the prosecutor may not comment on defendant’s own failure to take
the stand as evidence of his lack of remorse; for such comments are
fundamentally unfair, given defendant’s constitutional right to remain
silent.” (People v. Ervin, supra, 22 Cal.4th at p. 103, citations omitted.)

C. The Prosecutor’s Closing Argument Statements about
Appellant’s Lack of Remorse Were Not Improper

Here, the prosecutor’s complained-of statements about appellant’s
lack of remorse were not improper within the meaning of Coleman. These
statements were made in reference to about 60 letters that appellant had
written to co-defendant Ramirez, in which appellant did not express any
“regret” or “mention” Lupita and Ernesto but rather expressed his desire to
have conjugal visits and sex with co-defendant Ramirez. (See 17RT 2184.)
- The subject comments were not improper because they highlighted
appellant’s lack of concern for the murder victims, Lupita and Ernesto, as
shown in the evidence of his letters to co-defendant Ramirez. (See People
v. Bemore (2000) 22 Cal.4th 809, 855 [rejecting capital defendant’s argu-
ment that prosecutor’s penalty-phase, closing argument statements alluding
to his failure to express remorse were improper because “the ’prosecutor
merely anticipated predictable defense argument urging sympathy for
defendant and sought to negate its mitigating effect by highlighting
defendant’s apparent lack of concern for the murder victim”}; People v.

| Pensinger (1991) 52 Cal.3d 1210, 1270-1271 [*“While an argument asking
the jury to return a death verdict because the defendant had failed to confess
or had maintained his silence would be improper [citing Coleman, supra,

71 Cal.2d at p. 1168 & another case], the argument here did not ask this.



or had maintained his silence would be improper [citing Coleman, supra,
71 Cal.2d at p. 1168 & another case], the argument here did not ask this.
The prosecutor is entitled to counter the argument that the jury should spare
defendant’s life out of pity for him, and we have said that the jury may
consider lack of remorse in fixing penalty. [Citing Coleman, supra, 71
Cal.2d at p. 1168 & other cases.]”].)

Unlike Coleman, supra, 71 Cal.2d at p. 1168, where the prosecutor
stated that the defendant “will not get on that stand and admit what he has
done,” the prosecutor’s complained-of comments in the instant case did not
refer to appellant’s decision not to testify at the penalty phase trial (see also
Respondent’s Brief at pp. 113-121),% but, instead, were directed at relevant
evidence such as his letters to co-defendant Ramirez showing appellant’s
lack of remorse. (See People v. Hardy, supra, 2 Cal.4th at pp. 208-209
[rejecting capital defendant Hardy’s claim that the prosecutor committed
misconduct in closing argument by commenting on Hardy’s lack of
remorse because the prosecutor’s “comment can be reasonably construed as
comment on the fact that Hardy never expressed fo his friends his sorrow
for the crimes, and not that he failed to express such remorse at frial”],
original italics.)

Moreover, the prosecutor expressly told the jury during this portion of
her penalty-phase closing argument, “You know we cannot say to you that
the absence of remorse is a factor to consider when weighing” (17RT
2183). (See People v. Bemore, supra, 22 Cal.4th at p. 855 [finding no
impropriety because prosecutor did not suggest that the absence of remorse
was an independent factor in aggravation]; see also People v. Hardy, supra,

2 Cal.4th at p. 210 [“the prosecutor merely noted the absence of remorse,

2 Appellant did not testify in his defense at the guilt phase trial (see
11RT 1862-1864) or the penalty phase trial (see Respondent’s Brief at pp.
26-36).



and did not suggest such absence was an aggravating factor”].) As in the
cases cited above, the prosecutor here did not argue lack of remorse was an
aggravating factor, but rather told the jury that, in deciding whether
appellant deserved mercy, the jury could consider his lack of remorse or
concern about the young victims. '

Even assuming arguendo that the complained-df remarks by the
prosecutor constituted error within the meaning of Coleman, there was no
prejudice. (See People v. Hardy, supra, 2 Cal.4th at p. 210 [“In any case,
there was no prejudice. ‘[R]emorse is universally deemed a factor relevant
to penalty. The jury, applying its common sense and life experience, is
likely to consider that issue in the exercise of its broad constitutional
sentencing discretion no matter what it is told.” [Citation.]”]; People v.
Carrera (1989) 49 Cal.3d 291, 339; see also People v. Walker (1988) 47
Cal.3d 605, 650; People v. Ghent (1987) 43 Cal.3d 739, 771, 775-776.)
First, there were the extremely aggravating circumstances of the instant
murders (see Pen. Code, § 190.3, factor (a)), as appellant subjected his
young children to unimaginable abuse, let them suffer a slow death, and
discarded them as trash, and there was the presence of appellant’s criminal
activity (see Pen. Code, § 190.3, factor (b)), both of which substantially
outweighed any defense evidence proffered during the penalty phase trial
(see Pen. Code, § 190.3, factor (k)). (See Respondent’s Brief at pp. 36-96,
119-121.)

In addition, the trial court instructed the jury during the penalty phase
trial that the attorneys’ statements were not evidence. (17RT 2175; 22CT
6111.) The court also instructed the jury on the applicable factors for its
penalty determination. (17RT 2200-2203; 22CT 6120-6121.) The jury
presumably followed these instructions. (See People v. Yeoman (2003) 31
Cal.4th 93, 139; People v. Murtishaw (1989) 48 Cal.3d 1001, 1044.) And

the jury could consider appellant’s lack of remorse, regardless of the



prosecutor’s closing argument. Therefore, appellant’s contention should be
rejected.

II.  APPELLANT’S CLAIM OF CUMULATIVE ERROR SHOULD BE
REJECTED

In Appellant’s Supplemental Opening Brief, appellant also contends
that his convictions and death sentence must be reversed because of the
cumulative effect of all the errors and constitutional violations raised in this
appeal. (ASOB 4-7.) Respondent submits that appellant’s claim of
cumulative error should be rejected.

As set forth in Respondent’s Brief, several of appellant’s claims were
forfeited due to his failure to object below. However, even when the merits
of the issues are considered, there are no multiple errors to accumulate,
and/or any alleged error was harmless. Whether considered individually or
for their cumulative effect, the alleged errors could not have affected the
outcome of the guilt phase trial and/or penalty phase trial. (See People v.
Adams (2014) 60 Cal.4th 541, 581 [In rejecting defendant’s argument that
the cumulative effect of the guilt and penalty phase errors requires reversal
of the judgment, this Court stated, “We have concluded that defendant
forfeited many of his claims of error. In any event, we have either rejected
the merits of defendant’s claims or found that any error, assumed solely for
the purposes of argument, was harmless. We now conclude there is no
cumulative effect of error requiring reversal of the judgment.”]; People v.
Merriman (2014) 60 Cal.4th 1, 107-108 [“We have concluded that there
was no cumulative effect of error at the guilt phase . . ., and found no error
- at the penalty phase. Accordingly, there were no additional errors to
cumulate and therefore no cumulative prejudice.”]; People v. Hinton (2006)
37 Cal.4th 839, 913 [“Defendant contends that the cumulative prejudice of
the errors he alleges occurred in the guilt and penalty phases requires

reversal. Our review, however, has disclosed only a few errors. For each



error or possible error, we have determined that the prejudicial effect was
minimal or nonexistent. Considering them together, we likewise conclude
that their cumulative effect does not warrant reversal of the judgment.”].)

Even a capital defendant is entitled to only a fair trial, not a perfect
one. (See People v. Cain (1995) 10 Cal.4th 1, 82 [rejecting capital
defendant’s claim of cumulative error because he “was entitled to a fair
trial, not a perfect one” and “record does not establish any significant error
in the trial of guilt or penalty”’].) The record shows that appellant received
a fair trial. Nothing more is required. This Court should, therefore, reject
appellant’s claim of cumulative error.

CONCLUSION

Accordingly, respondent respectfully requests that the judgment of

conviction and sentence of death be affirmed.
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