Supreme Court of California Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court Jorge E. Navarrete, Clerk and Executive Officer of the Court
Electronically RECEIVED on 3/2/2024 1:02:22 PM Electronically FILED on 3/4/2024 by Karissa Castro, Deputy Clerk

No. S283172
California State Bar case SBC-19-0-30700

Supreme Court
of the State of California

In the Matter of Thomas John Spielbauer,
SBN #78281 On Discipline

RESPONSE TO OCTC’S
PETITION FOR REVIEW

Response to OCTC’s Petition for Review
from the State Bar Court,
Review Department
Case No. SBC-19-0-30700
Honorable Manjari Chawla, Hearing Department

Thomas Spielbauer, Esq. SBN 078281
Spielbauer Law Office
3130 Balfour Road D #231
Brentwood, CA 94513
Telephone: (408)213-7440 (recorded line)
Cell: (408)835-2067
Facsimile: (610)423-1395
thomas@spielbauer.com
thomas.spielbauer@aol.com

Petitioner in Pro Per



TABLE OF CONTENTS

TABLE OF CONTENTS. ...ttt eeeeeereeee e 2
TABLE OF AUTHORITIES .....ccoiiiiieeeee et e 3
THE JUDGMENT IS EXPIRED. ...ttt 5
SORENSEN V. STATE BAR .......uiiieeeeeeeeeeeeeiieteeee e e 6
AMBIGUITY IS IMPERMISSIBLE ......ccoooiiiiiiiiiiiieeeeeee 10
CASES CITED BY OCTC..cccciiiiiiiiiiiiieeeeeeeeeeeinrreeee e e 12
DISBARMENT/DENIAL CASES CITED TO BY OCTC............. 15
167 LLC GAINED A HUGE WINDFALL .....cccovvviiiiiiiiieeeenn. 19
BREAKDOWN AND DEATH OF DENNIS SPIELBAUER........ 21
MISSTATEMENTS BY OCTC...ccooiiiiiiiiiiiieeeeeeeeeeieeeeeeenn 21
Existence of 167 LILC .......ccccvvviiiiiiiiiiiiieeeeee e, 23
$7,152.03 versus $4,389.16 ... iiuniiiiiieiieeiieeieeeiieeeee et enees 24
Slander Of Title.....uiiiiiieieeeeiiiiiiieeee e 25
No Time to Investigate......coevvuieeiiiiiiiieeieeeiee e 25
Refund to Purchasers......ccccoeeeiiiiiiiiiiiiiiiiiiiiieceee e, 26
4 DAY Trial...cooveiiiiiiiiee e 26
Respondent Did Not Li€........coeeeiiiiiiiiiiiiiiieeeieeiieeeeeeeveee e, 26
CONCLUSION ...ttt eeeerirrre e e e e e e e s e seaarrreeeeeeeeeesnnnnnns 28
DECLARATION OF THOMAS SPIELBAUER ........ccccceeennnnnn... 29
WORD COUNT CERTIFICATE ...cccooviiiiiiieeeeeeeeeeeeeeeee, 30
CERTIFICATE OF SERVICE..........ccooiiiiiiieeeeeeeerreeeeee e 31



TABLE OF AUTHORITIES

Cases

167 E. William LLC v. Devine Blessings, et al., Santa Clara
County Superior Court case 1-10-CV176152 (currently

renumbered to 2010-1-CV-176152) ..ccccovvvreeeiiriiiieeeeeiiiieeeennns 5, 29
Amalgamated Bank v. Superior Court

(2007) 149 Cal.App.4th 1003 ....ccoeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee, 24
Application of Gahan (1979) 279 N.W.2d 826.......cccvveeeevvvvvnnnnnnn. 16
Bach v. State Bar (1991) 52 Cal.3d 1201 ......cccovvveeeiiiiinneennnnnn. 9,10
Baker v. State Bar (1989) 49 Cal.3d 804 .......ccoovvvviieeeeeeeeeeereiinnnn. 8
Ballengee v. Sadlier (1986) 179 Cal.App.3d 1 ....cccvvvvvveeeeeeeeeennnnns 24
Beeks v. State Bar of California (1950) 35 Cal.2d 268................. 16
Bernstein v. State Bar (1990) 50 Cal.3d 221 ........ccceeeeeeieeeriviiinnnee. 8
Bouie v. City of Columbia (1964) 378 U.S. 347 ......ovvvveeeeeeeeeennnnns 12
Brookman v. State Bar (1988) 46 Cal.3d 1004 ..........ccceeeeeeeeeeennns 13
Coppock v. State Bar (1988) Cal.3d 665 ........cccoevvveeeiriivnnneenns 13, 14
Dreyfuss v. Union Bank of California

(2003) 105 Cal.App.4th 428 ..., 19

Feinstein v. State Bar of California (1952) 39 Cal.2d 541...... 16, 18
Friery v. Sutter Buttes Savings Bank

(1998) 61 Cal.App.4th 869 .....ccceeeeeeeeeeeeeeeeeeeeeeeeeeenn, 15, 18, 22, 26
Furman v. State Bar (1938) 12 Cal.2d 212...........covvvvieeeeeeeeeennnnns 11
Galardi v. State Bar (1987) 43 Cal.3d 683 ..........ceeeeeeeeeeeerervnnnnnn. 14
Giovinazzo v. State Bar (1980) 28 Cal.3d 465 ........c.cuveeeevvivunnnenns 11
Golden v. State Bar (1931) 213 Cal. 237....cccoovveeeiiiiiiieeeeiiiieeees 11
Herrscher v. State Bar (1935) 4 Cal.2d 399........ccovveeevevvvrieeeennnnne. 11
Hippard v. State Bar (1989) 49 Cal.3d 1084 ........ccoceeevvvvunnnennn. 8,17
In re Menna (1995) 11 Cal.4th 975 .....ccooevvviieiiiiieeeeeceeeeeee, 16
In re Morse (1995) 11 Cal.4th 184.......cccovvveeiiiiiiiieeiiiiiieeeeeen, 12, 13
In re Nevill (1985) 39 Cal.3d 729 ...couveeiiiiiiieiieeieeeeeeee e, 16
In re Petilla (2001) WL 6642474,

Cal. State Bar Ct. Rptr. 231 c.coovvviiiiiiiiieeieeeeeeeeeee e 15
In re Ruffalo (1968) 390 U.S. 544.......covvuueeeeeeeeieeeieiiiiieeeeeeeeeeeeenns 11
In re Taggart (2001) 4 Cal. State Bar Ct. Rptr. 302 ...................... 9
In the Matter of Distefano (Review Dept.1991)

1 Cal. State Bar Ct. Rptr. 674 ....coovvvveeiiiiiieeeeeieeeeeeeee e, 16



In the Matter of Katz (Review Dept. 1995)

1995 WL B46807 .....ccoeeeeiiiieeeeeeeeeeeeeeceeee e eeeeeeeees 14, 15
In the Matter of Miller (1993) 1993 WL 156082.........cccoeeeevvunnn... 17
McArthur v. State Bar of California (1946) 28 Cal.2d 779.......... 16
McHugh v. Santa Monica Rent Control Bd.

(1989) 49 Cal.8d B48.....ccoeeeeeeiceeeeeeeeeeeecteee e e 8
Nguyen v. Calhoun (2003) 105 Cal.App.4th 428......cccceeeeeeeeennnnnn 24
People v. Franklin (1999) 20 Cal.4th 249 ........ooveeeiiiviiiieeeiiiinnnne.. 12
People v. Gibbons (1989) 215 Cal.App.3d 1204 .......cceeeeeeeeeeennnnnns 12
People v. Moon (2011) 193 Cal.App.4th 1246..........ovveeeeeeeeeennnnns 11
People v. Overstreet (1986) 42 Cal.3d 891 ........covveevivviiiieeiirinnnnnen. 11
People v. Smith (2004) 32 Cal.4th 792.......ccevvivviviieiiiiiieeeeeeinne, 12
People v. Superior Court ( Engert) (1982) 31 Cal.3d 797............. 12
Price v. State Bar (1982) 30 Cal.3d 537 .....coeeevivveeeeeiiiieeeeeeiiieeeeees 6
Pryor v. Municipal Court (1979) 25 Cal.3d 238, 249 ................... 12
Resner v. State Bar of California (1967) 67 Cal.2d 799............... 17
Sorensen v. State Bar (1991) 52 Cal.3d 1036 ........................ passim
Statutes
California Business and Professions Code § 6068(c) .............. 78,9
California Business and Professions Code § 6068(g).............. 78,9
California Code of Civil Procedure § 1062.3(2) .....coeeeeeeeerrvrvvnnnen. 23
California Code of Civil Procedure § 683.020.......ccccceeevvvvvrrnnneee. 5,6
California Code of Civil Procedure § 683.130........cccceeeeeeeerrervvrnnnnn. 5
Other Authorities
48 UCLA Law Review 1633.........ccceeeeeeeeeierieriiiiieeennnn, 15, 18, 22, 26

Constitutional Provisions

Fourteenth Amendment of the United States Constitution........ 12



OCTC engages in misstatements in its opening brief.
These shall be addressed in part later within this Response.
These misstatements are also addressed in the Petitioner’s
(Thomas Spielbauer’s) reply brief to his petition for review. That

reply brief is incorporated by reference.

The chief complaint of OCTC, however, is that the
judgment rendered on February 20, 2014 by the state trial court
should be construed to be an order of restitution rather than
what it is, and that is a tort judgment. This issue of restitution

will therefore be the first issue to be addressed.

THE JUDGMENT IS EXPIRED

On page 18 of its opening brief, OCTC acknowledges that
the state superior court in the matter of 167 E. William LLC v.
Devine Blessings, et al., Santa Clara County Superior Court case
1-10-CV176152 (currently renumbered to 2010-1-CV-176152)
entered judgment against Respondent on February 20, 2014. [See
also 8/30/2022 TX 83:17-83:21.] Respondent points out, however,
that the judgment for $869,276.55, for which OCTC seeks as
restitution and which was entered on February 20, 2014, is now
expired.

167 LLC did not renew the judgment as of February 20,
2024 pursuant to California Code of Civil Procedure § 683.020.
Ten years have passed since the entry of judgment on February
20, 2014. As a result, the judgment is now expired. Pursuant to
California Code of Civil Procedure § 683.020 and California Code
of Civil Procedure § 683.130, the judgment is expired and is no



longer enforceable.
California Code of Civil Procedure § 683.020 provides:

Except as otherwise provided by
statute, upon the expiration of 10 years
after the date of entry of a money
judgment or a judgment for possession or
sale of property:

(a) The judgment may not be
enforced.

(b) All enforcement procedures
pursuant to the judgment or to a writ or
order issued pursuant to the judgment
shall cease.

(c) Any lien created by an
enforcement procedure pursuant to the
judgment is extinguished.

As a result, it is improper for OCTC to attempt to resurrect
the tort judgment as restitution.

Standard of review re guilt: In State Bar proceedings,
reasonable doubts must be resolved in favor of the attorney.
[Price v. State Bar (1982) 30 Cal.3d 537, 547, 179 CR 914, 919]

SORENSEN V. STATE BAR

The OCTC relies heavily on the case of Sorensen v. State
Bar (1991) 52 Cal.3d 1036, 1044-1045. The Review Court
discussed in depth the Sorensen case in pages 29-32 of its
decision and why it did not apply to this, the Spielbauer, matter.
The State Bar Court Judge (Chawla) was likewise correct in
finding that the civil judgment provides for other processes for
the LLC to obtain its payment of its judgment. [Decision, p. 25.]
The Reviewing Court’s opinion, pages 29-32, is, in regards to the

issue of restitution, well thought out and considered.
6



Sorensen v. State Bar (1991) 52 Cal.3d 1036 involved a
dispute between an attorney and a court reporter (Brigante) for a
small amount of fees for a transcript. The Brigante wanted
$94.05. The attorney Baldwin wanted to pay her only $49.
Thereafter a number of antics on the part of the law firm
occurred, with the legal proceedings resolving in favor of the

Court reporter.

The State Bar brought disciplinary proceedings against
Sorenson (the firms’ partner) alleging violations of Business and
Professions Code § 6068(c) and Business and Professions Code §

6068(g).

Business and Professions Code § 6068(c) requires, “It is the
duty of an attorney to do all of the following: 9 (c) To counsel or
maintain those actions, proceedings, or defenses only as appear
to him or her legal or just, except the defense of a person charged

with a public offense.”

Business and Professions Code § 6068(g) requires, “It is the
duty of an attorney to do all of the following: 9 (g) Not to
encourage either the commencement or the continuance of an
action or proceeding from any corrupt motive of passion or

Interest.”

The California Supreme Court sought to narrowly define
the imposition of restitution to the $4,805 in attorney fees which
Brigante had incurred as a result of the antics of Sorenson and
Baldwin. It limited this constricted imposition to those cases

which involved a violation of Business and Professions Code §



6068(c) and Business and Professions Code § 6068(g). The
Sorenson Court explicitly stated, “we believe the same protective
and rehabilitative principles apply in the case of a party who has
been forced to incur legal fees as a result of an attorney's

violation of section 6068, subdivisions (c) and (g).” [Sorensen v.

State Bar (1991) 52 Cal.3d 1036, 1045.]

In making this ruling, the Sorenson Court was mindful of
fact that previous cases involving restitution involved a theft of
client funds. The Court wrote, “Although most of our previous
cases requiring restitution as a condition of probation have
involved misuse of client funds (e.g., Brookman v. State Bar
(1988) 46 Cal.3d 1004, 1008-1009 [251 Cal.Rptr. 495, 760 P.2d
1023]; Hippard v. State Bar (1989) 49 Cal.3d 1084, 1092-1095
[264 Cal.Rptr. 684, 782 P.2d 1140]) and unearned fees (e.g.,
Bernstein v. State Bar (1990) 50 Cal.3d 221, 234 [266 Cal.Rptr.
625, 786 P.2d 352]; Baker v. State Bar (1989) 49 Cal.3d 804, 823-
824 [263 Cal.Rptr. 798, 781 P.2d 1344]).” [Sorensen v. State Bar
(1991) 52 Cal.3d 1036, 1044.]

The Supreme Court further held, “Nor do we approve
1mposition of restitution as a means of compensating the victim of
wrongdoing. (See McHugh v. Santa Monica Rent Control Bd.
(1989) 49 Cal.3d 348, 374 [261 Cal.Rptr. 318, 777 P.2d 91]
[judicial powers clause precludes administrative agency from
awarding traditional ‘damages,” but agency may award
restitutive monetary relief when doing so is ‘merely incidental to
a proper, primary regulatory purpose’].”’) [Sorensen v. State Bar

(1991) 52 Cal.3d 1036, 1044.]



OCTC has articulated no proper primary regulatory
purpose in seeking to join a request for restitution with
enforcement of a civil judgment and full payment as a condition
of suspension. It has not even attempted to argue such except to
argue general conclusions. Additionally, there has been no stated

contact between OCTC and 167 LLC or Yazdani.

Respondent further points out that the NDC (Notice of
Disciplinary Charges) which is before this court does not charge
violations of California Business and Professions Code § 6068(c)

nor § 6068(g), as occurred in Sorensen.

Attorney disciplinary proceedings are not debt collection
mechanisms. Nor is the State Bar of California a collection agent

for private parties.

The matter of In re Taggart (2001) 4 Cal. State Bar Ct.
Rptr. 302 dealt with the issue of restitution, the restitution
ordered to a client, with whom Mr. Taggart had had an attorney
client relationship. Significant in Taggart is the fact that that
there was an attorney client relationship which formed the basis
for the restitution. The “restitution” was not very much. It was
$1,5628. [In re Taggart (2001) 4 Cal. State Bar Ct. Rptr. 302, 307,
313.]

There is no attorney-client relationship between

Respondent and 167 LLC or Yazdani.

Attorney disciplinary proceedings are not designed or
intended to be debt collection mechanisms for private parties,

even where attorneys are ordered to pay money. [See Bach v.

9



State Bar (1991) 52 Cal.3d 1201, 1207.]

The case of Bach v. State Bar (1991) 52 Cal.3d 1201, 1207
upheld that the argument that the State Bar and the California
Supreme Court had jurisdiction to impose discipline in the form
of suspension conditioned upon restitution to a former client. It
required, however, the relationship of the attorney to the client.
Bach dealt with restitution to the client, i.e., the return of
unearned fees to the client. It does not permit requiring the
payment of a judgment to an adverse party. An attorney client
relationship is key to Bach. Again, There is no attorney client

relationship between Respondent and 167LLC.

The Bach court noted that in exercising their power to
discipline attorneys, the State Bar and the California Supreme
Court further the goals of protecting the public, preserving
confidence in the legal profession, and the rehabilitation of errant
attorneys by requiring restitution to the client. They do not “sit

in disciplinary matters as a collection board....”

The State Bar does not qualify as a debt collector under
either the federal or state statutes. Id.

AMBIGUITY IS IMPERMISSIBLE
Ambiguity of statutory law and interpreting judicial

decisions is impermissible.

In defining whether a civil judgment should be categorized
as restitution, one must examine the strict language of Sorensen
v. State Bar (1991) 52 Cal.3d 1036. A loosey goosey

interpretation is not allowed. The reason a broad interpretation

10



of the language of Sorensen is not permitted is to ensure that a
Respondent or defendant in state bar proceedings will know what

awaits him or her.

“Ambiguous statutory language should be construed as
favorably to a criminal defendant as its language and
circumstances reasonably permit. (People v. Ouerstreet (1986) 42
Cal.3d 891, 896, 231 Cal.Rptr. 213, 726 P.2d 1288.”) [People v.
Moon (2011) 193 Cal.App.4th 1246, 1250.]

While this is not a criminal offense, it is nonetheless
serious and “the attorney whose professional license is challenged
has as much at stake as the defendant in many a criminal
prosecution.” [Giovinazzo v. State Bar (1980) 28 Cal.3d 465, 475,
dissenting opinion by Justices J. Tobriner and J. Newman.] Long
standing decisions California Supreme Court decisions have
equated disciplinary proceedings with quasi-criminal
proceedings. [Golden v. State Bar (1931) 213 Cal. 237; Furman v.
State Bar (1938) 12 Cal.2d 212; Herrscher v. State Bar (1935) 4
Cal.2d 399, 403, 421.]

Additionally, the United States Supreme Court has defined
State Bar disciplinary proceedings as quasi-criminal in nature.
The United States Supreme Court held in In re Ruffalo (1968)
390 U.S. 544, 550-551, that where administrative proceedings
contemplate the deprivation of a license to practice one's
profession they are adversary proceedings of a quasi-criminal

nature and procedural due process must be afforded the licensee.

I

11



“The due process clause of the Fourteenth Amendment of
the United States Constitution includes the concept that statutes
must be written with sufficient definiteness and certainty so as to
provide fair notice or fair warning of what conduct is either
required or proscribed by the statute. [People v. Superior Court (
Engert) (1982) 31 Cal.3d 797, 801)” (People v. Gibbons (1989) 215
Cal.App.3d 1204, 1210.]

The deprivation of the right to fair warning cannot occur
from vague statutory language. “Similarly, ‘[t]here can be no
doubt that a deprivation of the right of fair warning can result
not only from vague statutory language but also from an
unforeseeable and retroactive judicial expansion of narrow and
precise statutory language.” (Bouie v. City of Columbia, supra,378
U.S. at p. 352 [12 L.Ed.2d at p. 899].)” [People v. Gibbons (1989)
215 Cal.App.3d 1204, 1210.]

“Accordingly, we must apply the rule, discussed above, that
any statutory ambiguities in a penal law ordinarily should be
construed in the defendant's favor.” (Franklin, supra, 20 Cal.4th
at p. 255.)” [People v. Smith (2004) 32 Cal.4th 792, 798-799.]

“In short, vague statutory language is not rendered more
precise by defining it in terms of synonyms of equal or greater
uncertainty.” [Pryor v. Municipal Court (1979) 25 Cal.3d 238,
249.]

CASES CITED BY OCTC
In the matter of In re Morse (1995) 11 Cal.4th 184, it is
significant that Mr. Morse on July 26, 1994 stipulated to “a

12



reduction of the judgment, approved by the Alameda County
Superior Court, which declared that the judgment against Morse
would be fully satisfied if Morse: (1) paid $170,000 in civil
penalties (one-half payable to the Attorney General, one-half
payable to the Alameda County treasurer); and (2) paid $170,000
in cy pres restitution to the Consumer Protection Prosecution
Trust Fund.” [In re Morse (1995) 11 Cal.4th 184, 194, 210.] The
sanctions imposed were proffered as restitution to state agencies
for expenses they incurred. Morse voluntarily obligated himself.

In this matter, there was no such stipulation.

In the case of Brookman v. State Bar (1988) 46 Cal.3d 1004
ivolved three former clients of Mr. Brookman. To two clients
that Mr. Brookman had abandoned in their representation, he

was ordered to pay restitution of $3,600.

As to a third client, Mr. Brookman had borrowed $50,000
but paid back only $1,100. That third client obtained the balance
of $48,900 from the State Bar Client Security Fund. The
restitution was ordered to the State Bar Security Fund for the

amounts paid out.

In the Brookman matter, the persons to whom restitution
was ordered were former clients, or a State Bar Agency which
stood in the shoes of one of the clients. That is not the situation

here.

OCTC cites to the case of Coppock v. State Bar (1988)
Cal.3d 665. That case has no application to this matter. “In an
attorney disciplinary proceeding, the Supreme Court held that:

13



(1) relinquishing control of client trust account to client and
failing to supervise client's use of account or to review account
statements breaches nondelegable duty to administer trust
account properly; (2) evidence supports finding of actions
permitting client to use trust account in scheme to defraud
creditors; and (3) failure adequately to supervise trust account
and participation in client's scheme to defraud warrant
suspension from practice of law for 90 days, probation for two
years, and payment of restitution.” [Coppock v. State Bar (1988)
Cal.3d 665.] No such relinquishment or abandonment of a duty

to manage a trust fund occurred in this matter.

OCTC also cites to Galardi v. State Bar (1987) 43 Cal.3d
683. That case is also not applicable to this matter. In Galardi,
the Supreme Court found that Galardi had breached his fiduciary
obligations to his joint venturers. Respondent owed no fiduciary

duties to 167 East William LLC nor to Faramarz Yazdani.

OCTC cites to the case of In the Matter of Katz (Review
Dept. 1995) 1995 WL 646807. That case is inapposite to this case
and has no application. Katz was a case which went no further
than the Court of Review. Mr. Katz had a prior record of

discipline.

Harming his case considerably, “Respondent appeared and
participated in this proceeding before the [State Bar Trial Court]
hearing department, but was precluded from appearing at oral
argument on review since he did not seek review of the hearing

judge's decision or file an appellee’s brief in response to the State

14



Bar's appellant's brief. (Rules Proc. of State Bar, Title II, State
Bar Ct. Proceedings (eff. Jan. 1, 1995), rule 303(a).)” [Matter of
Katz (Cal. Bar Ct., Nov. 1, 1995) 3 Cal. State Bar Ct. Rptr. 430.]

However, keeping Katz in mind, Respondent requests that
this Supreme Court honor the findings and logic of the Court of
Review in this matter concerning restitution, pages 29 through

32 of the Court of Review decision.

OCTC cites to In re Petilla (2001) WL 6642474, Cal. State
Bar Ct. Rptr. 231. That case is likewise inapposite to this matter.
In Petilla, Mr. Petilla obtained advances on two credit cards
totaling $19,327. He lost this money gambling. Significantly, the
record of the hearing showed that Mr. Petilla took the advances

with no intention of paying back the bank if he lost the money.

The situation in this matter is entirely different. As will be
discussed below, Respondent thought he was justified in his
actions by Friery v. Sutter Buttes Savings Bank (1998) 61
Cal.App.4th 869 and by the UCLA Law Review, “Subrogation of
Mortgages in California: A Comparison with the Restatement
and Proposals for Change,” (2001) 48 UCLA Law Review 1633.
[8/30/2022 TX 60:17-63:11; 65:03-65:14; 73:13-74:10; 76:01-76:05.]

DISBARMENT/DENIAL CASES CITED TO BY OCTC
It should be remembered that a disbarred attorney faces a
very heavy burden in seeking reinstatement to the State Bar.
When a disbarred attorney seeks reinstatement with the State
Bar of California, the burden of proof rests heavily on him or her.

They need to demonstrate their rehabilitation with clear and

15



convincing evidence, which is a more demanding standard than
for a first-time applicant. This means they must provide robust
evidence of their current honesty and integrity to counteract the
court's previous unfavorable judgement of their character. [In re
Menna (1995) 11 Cal.4th 975, 986; Beeks v. State Bar of
California (1950) 35 Cal.2d 268, 275-276; In re Nevill (1985) 39
Cal.3d 729, 738; McArthur v. State Bar of California (1946) 28
Cal.2d 779, 788; Feinstein v. State Bar of California (1952) 39
Cal.2d 541, 546-547.]

OCTC cites to the case of In the Matter of Distefano (Review
Dept.1991) 1 Cal. State Bar Ct. Rptr. 674. That case adds nothing
to this matter. It dealt with the reinstatement of a disbarred
attorney who had not made full restitution for the amounts he
had embezzled and been convicted of. His reinstatement was

denied.

OCTC cites to the out of state case of Application of Gahan
(1979) 279 N.W.2d 826. Again, this case is inapposite to this
matter. The case dealt with the Board of Law Examiners
denying Gahan membership with the Minnesota State Bar due to

his severe and intentional financial misconduct.

OCTC cites to the case of In re Joseph Menna (1995) 11
Cal.4th 975. This case is also inapposite to this matter. Menna
had been disbarred in New Jersey as a result of felony
convictions for theft of client funds, failure to file a state income
tax return, and manufacture of methamphetamine. The

Supreme Court sustained the position of the Committee of Bar

16



Examiners declining to admit Mr. Menna to the State Bar.

OCTC cites to the case of Hippard v. State Bar of
California (1989) 49 Cal.3d 1084. Again, this case is inapposite
to this matter. Hippard dealt with a disbarred attorney seeking
reinstatement. In that case, Hippard resigned facing disbarment
for misappropriation of client funds. He subsequently applied for
reinstatement, an application which the State Bar opposed for
failure of Hippard to comply with California Rules of Court, Rule
955 (duties of disbarred, resigned, or suspended attorneys). The

Supreme Court sustained the denial of the State Bar.

OCTC cites to the case of In the Matter of Miller (1993)
1993 WL 156082. That case likewise is inapposite to this matter.
Miller dealt with a disbarred attorney seeking reinstatement. In
Miller, he embezzled $86,250 from an estate he was trustee of.
He subsequently resigned from the State Bar with charges
pending. He subsequently sought reinstatement. Unlike
Hippard, Miller was able to demonstrate rehabilitation by
making restitution of the ill-gotten money he had embezzled.

The Court therefore ordered his reinstatement.

OCTC cites to the case of Resner v. State Bar of California
(1967) 67 Cal.2d 799. That case also is inapposite to this matter.
Resner also deals with a disbarred attorney. The Supreme Court
found that allegations against Mr. Resner were unsubstantiated,
explainable, or otherwise insufficient. It held that the evidence of
rehabilitation, and his failure to make restitution owed to the

reasons for his disbarment, was not made due to inability to pay

17



that restitution. The Supreme Court granted Resner’s petition

for reinstatement.

Respondent did not and does not have the ability to pay the
$869,276.55 judgment rendered against him. [8/30/2022 TX
78:10-78:19; 87:22-87:25; 88:08-88:11; 90:01-90:04.]

OCTC cites to the case of Feinstein v. State Bar of
California (1952) 39 Cal.2d 541. Again, that case is inapposite to
this matter and has no application. In Feinstein, Mr. Feinstein
was convicted of two felony counts of passing bad checks, i.e.,
grand theft. He was disbarred and sentenced to prison. After his
release from prison, he was granted a pardon by the governor.

He then petitioned for reinstatement to the State Bar. During
the proceedings, he took the position that he was not guilty of the
charges he had been convicted of. He did present, however,

favorable witnesses as to his character.

The Supreme Court found that his denial of culpability for
the convicted offenses established that he had not sufficiently
rehabilitated himself.

This case is a far cry from that of Respondent. Again,
Respondent had believed he was justified in his conduct at the
time, in 2010, based on Friery v. Sutter Buttes Savings Bank
(1998) 61 Cal.App.4th 869 and by the UCLA Law Review,
“Subrogation of Mortgages in California: A Comparison with the
Restatement and Proposals for Change,” (2001) 48 UCLA Law
Review 1633. Indeed, Respondent would be far more circumspect

about his conduct in the future. This happened well over 14
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years ago and is not likely to recur.

167 LLC GAINED A HUGE WINDFALL

OCTC attempts to paint the gains by 167 LLC and Yazdani
as outliers, i.e., a one time event in which they suffered the loss of
a sale of a property and consequent financial loss. Nothing could

be further from the truth.

Mr. Yazdani and 167 LLC justified these serial
foreclosures, these peppercorn bids?, on the basis of a strict
interpretation of Dreyfuss v. Union Bank of California (2003) 105
Cal.App.4th 428. [7/11/2014 Letter, OCTC Exhibit 63.] In doing
so, he ignored that the admonition, “Dreyfuss observed that a
foreclosure sale price is inadequate under law ... if the price is so
low as to shock the conscience or raise a presumption of fraud or
unfairness.” [Dreyfuss v. Union Bank of California (2003) 105
Cal.App.4th 428, 440-41; 7/11/2014 Letter; 63.]

In a $270,000 blanket loan [Bankruptcy Docket 09-51654,
Docket entries 64-65], Mr. Yazdani secured $670,572.89 from
Dennis Spielbauer’s estate, a $400,572.89 net profit in two years

1 Yazdani bid $800 on a San Jose property, $300 on a San
Francisco Property, and $20,100 on another San Jose property at
their respective foreclosure sales.
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on that loan alone. 2 [7/11/2014 Letter, OCTC Exhibit 63.]

Mr. Yazdani engaged in the same kind of conduct in
another cross-collateralized (blanket) loan of $210,000 (09-51654
Bankruptcy Docket entries 71-720. [7/11/2014 Letter, OCTC
Exhibit 63; 2/14/2017 Letter, OCTC Exhibit 65.] It was on this
$210,000 loan that he foreclosed on the property which was the
subject matter of the state court litigation. He also did this
notwithstanding the fact that he received substantial payoffs
from the other cross-collateralized properties.? [7/11/2014
Letter, OCTC Exhibit 63; 2/14/2017 Letter, OCTC Exhibit 65.]
Mr. Yazdani owns free and clear 167 E. William Street, San Jose,
CA 95112 and 476 South Fifth Street, San Jose, CA 95112,
properties he foreclosed upon from Dennis Spielbauer with

peppercorn bids. [8/30/2022 TX 86:21-87:12.] Those properties

? Mr. Yazdani gained $270,000 cash from the sale of one
cross-collateralized property; Yazdani gained a $53,672.89 cash
net profit (after bidding $800 at his foreclosure sale) from the sale
of another; and approximately $117,000 cash net profit (bidding
$300 at his foreclosure sale) from yet a third property and then
$250,000 equity (after bidding $20,100 at his foreclosure sale) in
the foreclosure sale of yet a fourth property. All of this was from

an amount 1n the notice of trustee sale for $307,186. The total
net profit realized by Mr. Yazdani is $670,572.89 .

Mr. Yazdani still owns 476 South Fifth Street, San Jose,
CA 95112.

? The other properties had already been foreclosed upon or
sold. Mr. Yazdani still owns 167 E. William Street, San Jose, CA
95112.
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are now valued at approximately $1.5 million each.

BREAKDOWN AND DEATH OF DENNIS SPIELBAUER
Unfortunately, Dennis Spielbauer, the brother of

Respondent, went through a mental and physical breakdown
significantly due to Yazdani’s and 167 LL.C’s actions, the loss of
his properties, and the dissolution of his life’s work. [7/11/2014
Letter, OCTC Exhibit 63.] Dennis Spielbauer was in no condition
to testify, either at a trial or deposition. [8/30/2022 TX 40:15-
41:07; 42:19-43:05.] Dennis Spielbauer, by 2013, had suffered a
physical and mental breakdown from the loss of almost all of his
property holdings through foreclosure, specifically by the conduct
of Faramarz Yazdani. [State Bar Trial Court Closing argument,
page 23, lines 14-19.] Of the 20 to 30 properties held by Dennis
Spielbauer, he has only two left to his name to this day — one is
residence and another a modest property in San Jose. [OCTC
Exhibit 65, page 7.] Dennis Spielbauer prematurely passed away
as a result of all of this on July 15, 2022. [7/13/2022 Motion to

Continue Trial.]

MISSTATEMENTS BY OCTC

OCTC disingenuously writes, commencing on page 8 and
going to page 9, “Respondent breached his duty of good faith and
fair dealing to those with whom he was transacting business,
causing an innocent victim to suffer a tangible pecuniary loss;
and, when the victim was forced to seek judicial intervention to
clear the slander of title caused by Respondent’s fraudulently
inflated payoff demand, Respondent dragged out the litigation,

submitted a false declaration stating that the payoff demand was
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accurate, and breached his duty of candor to the court.”

The above section discusses 167 LLC and Yazdani being an
“Innocent victim.” It also addresses “a tangible pecuniary loss.”
Respondent has addressed above that 167 LL.C and Yazdani,

were not “innocent victims.”

167 LLC did not plead slander of title in any of its operative
complaints. Slander of title, after nearly three years of litigation,
was a mid-trial (half way through) amendment by 167 LLC which
the state trial court took under submission. The state trial court
did not rule upon the motion to amend until it issued its tentative

decision three weeks later.

Respondent believed that his actions were justified by
virtue of Friery v. Sutter Buttes Savings Bank (1998) 61
Cal.App.4th 869, the UCLA Article, “Subrogation of Mortgages in
California: A Comparison with the Restatement and Proposals
for Change,” (2001) 48 UCLA Law Review 1633, and the order of
Judge Murphy. [8/30/2022 TX 60:17-63:11; 65:03-65:14; 73:13-
74:10; 76:01-76:05.]

The claim that “Respondent dragged out the litigation” is
impeached by the conduct of 167 LLC. Instead of initially
alleging several torts, which were not proven,s this matter could

have been simply handled by a declaratory judgment action

4 None of the torts alleged in the operative state court complaints
were proven. Slander of Title was a mid trial amendment upon
which damages were awarded and not ruled upon until the state
trial court issued is statement of decision on May 10, 2013, three
weeks after the trial concluded.
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ascertaining the payoff demand. This would have entitled 167 E.
William LLC to calendar preference under California Code of
Civil Procedure § 1062.3(a). This process would have avoided the
inflated attorney fees and costs incurred by 167 E. William LLC.
It would also have resolved the matter in a much shorter period
of time. Thus, any alleged damages, if awarded, would have been
much less. There also would not have been punitive damages.

[2022-07-07 Expert Witness Statement, pp. 8-9.]

This course of action would have permitted Faramarz
Yazdani to have timely concluded the sale in 2010 to Rategh and
Mazouchi (the perspective purchasers). 167 LLC could have had
the title company interplead that amount in a court action
pending declaratory judgment. [Depo TX of 2022-05-03 Exhibit
1039, page 53; 0563:16 - 0563:19.]

Existence of 167 LL.C

On page 14, OCTC writes, “On March 25, 2010, the
Yazdani Trust foreclosed on the 167 Property and then
transferred title to a newly formed company, 167 E. William, LL.C
(‘William LLC’).”

Faramarz Yazdani handed over $215,000 in cashier’s
checks his friend Mr. Loatfi to bid on and purchased the property
for Mr. Yazdani which Yazdani was also selling as the lender at
the foreclosure sale on March 25, 2010. [See OCTC Exhibit 65,
pages 5-6.] 167 LLC did not exist on March 25th. The entity 167
LLC was created by Mr. Yazdani four days later, with Mr. Loatfi
lending his name to the entity, on March 29, 2010. [See OCTC
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Exhibit 65, pages 5-6.] As a result, Respondent’s perspective was
that Faramarz Yazdani was the purchaser of the property

through his agent Mehregan Loafti, not 167 LLC.

Respondent believed that the sale was completed when the
gavel fell on March 25, 2010. [Ballengee v. Sadlier (1986) 179
Cal.App.3d 1, 5; Nguyen v. Calhoun (2003) 105 Cal.App.4th 428,
441; Amalgamated Bank v. Superior Court (2007) 149
Cal.App.4th 1003, 1009.] The real party with standing was the
purchaser, Faramarz Yazdani (through his agent Loatfi). [See
OCTC Exhibit 65, pages 5-6, page 9.] There are no subsequent
transfer documents from Yazdani to 167 LLC after the LLC’s

creation.

The state trial court and the Court of Appeal, however,

disagreed with Respondent’s view.

$7,152.03 versus $4,389.16

On page 14 of its answer, OCTC attempts to leave the
impression that 167 LLC acknowledged that $7,152.03 was due
to Devine Blessings. It writes, “By 2010, the two other parcels
had been sold, leaving a balance of $7,152.03 on the 2003 loan.
Mitchell was in second position on the 167 Property. (Review
Dept. Opn., pp. 3-4.)”

The fact of the matter is that Plaintiff 167 LLC filed suit
against Petitioner and Devine Blessings Incorporated (DBI) on
July 6, 2010. Plaintiff 167 East William LLC (167 LLC) filed an
order to show cause in July 2010, which was heard on September

24, 2010. In that order to show cause, 167 LLC requested that
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the Court find that the payoff demand was in the amount of
$4,389.16 with interest in contrast to the amount of the payoff
demand which was approximately $269,500. Judge Murphy
declined to make such a finding. [7/11/2014 Letter, OCTC Exhibit
63.]

Even the state trial court disagreed with 167 LLC in
regards to the amount due.
Slander Of Title

OCTC writes, on page 15 of its brief, “On July 6, 2010,
William LLC filed a civil action against Respondent and Devine
Blessings in the Santa Clara County Superior Court. William
LLC brought several causes of action, including tort causes of
action for intentional interference with economic advantage,
negligent interference with economic relations, slander of title,
and violations of Civil Code section 2943.”

As has been stated above, slander of title was never 1n the
nearly three years of iterations of operative complaints in the
state court. Slander of Title was alleged half way through the
state court trial. The state trial court took the motion to amend
under submission and did not rule on it until it issued its
statement of decision three weeks later.

No Time to Investigate

OCTC writes, on page 15 of its brief, “In response to this
second communication, Respondent asserted that he did not have
time to investigate the accuracy of the payoff demand submitted.”

Respondent does not know where that came from.

I
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Refund to Purchasers

OCTC writes, on page 15 of its brief, “As a result, William
LLC canceled the sale, refunded the third-party buyer’s deposit,
and reimbursed the buyer for additional costs incurred. (Review
Dept. Opinion, pp. 4-5.).”

The additional costs incurred by the perspective buyers
were improvements which they made to the property, which now
inured back to 167 LLC.

4 Day Trial

OCTC writes on page 16 of its brief, “Following a two-day
bench trial in April 2013, ...” The state court trial proceeding
was a four day bench trial, not a two day bench trial.
Respondent Did Not Lie

OCTC writes on page 31 of its brief, “Instead, Respondent
lied to the superior court in a declaration submitted under
penalty of perjury and falsely insisted that his inflated payoff
demand amount was accurate.”

Respondent believed he was justified in his conduct at the
time, in 2010, based on Friery v. Sutter Buttes Savings Bank
(1998) 61 Cal.App.4th 869 and by the UCLA Law Review,
“Subrogation of Mortgages in California: A Comparison with the
Restatement and Proposals for Change,” (2001) 48 UCLA Law
Review 1633. [8/30/2022 TX 60:17-63:11; 65:03-65:14; 73:13-
74:10; 76:01-76:05.]

The attorney fees which Thomas Spielbauer, Esq. had
generated as a result of the legal representation pertaining to

multiple foreclosures were assigned by agreement to Devine
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Blessings Incorporated. [7/11/2014 Letter, OCTC Exhibit 63.] The
language of the deed of trust permitted both a modification of the
note as well as a recovery for all fees and costs related to the
protection of the security. [7/11/2014 Letter, OCTC Exhibit 63;
2/14/2017 Letter, OCTC Exhibit 65.] These were Paragraph 1,
Paragraph 8, Paragraph 21, and the Rider to the deed of trust.
[2/14/2017 Letter, OCTC Exhibit 65; 2022-07-07 Expert Witness
Statement, pp. 5-6; Deposition TX, Exhibit 1038, page 5; Exhibit
1039, page 57; 057:11-058:14.]

One must also consider that language of the declarations in
deciding whether there was deliberate lie, or simply a mistaken
belief. That problem is the verification submitted with these
declarations, which was not objected to. The verification states in
two places. “The payoff demand is an accurate payoff demand to
the best of my knowledge, information and belief.” [See OCTC
Exhibit 25, page 1.] “I declare under penalty of perjury under the
laws of the State of California that the foregoing is true and
correct to the best of my knowledge, information and belief.” [See

OCTC Exhibit 25, page 3.]

It is significant that the verification contains the word,

“belief.”

Exhibits 1033-1036 (Appellate Briefs) and 1043 (Motion for
a New Trial) should have been allowed into evidence at the State
Bar Trial. The relevancy of these documents is that they
document from the very beginning and reiterate the belief

Respondent held that the charges and legal proceedings were
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brought in good faith.

CONCLUSION
Respondent prays that this Court deny the OCTC’s petition
for a writ of mandate in full.
Dated: March 2, 2024
Respectfully submitted

Thomas Spielbauer, Esq.
Respondent In Pro Per

28



DECLARATION OF THOMAS SPIELBAUER

1. I am of sound mind and have personal knowledge of the
facts alleged in this declaration.

2.1 am a defendant in the matter of 167 E. William LLC v.
Devine Blessings, et al., Santa Clara County Superior Court case

1-10-CV176152 (currently renumbered to 2010-1-CV-176152).

3. A Judgment in the amount of $869,276.55 was entered
against Devine Blessings and myself on February 20, 2014.

4. This judgment 167 E. William LLC v. Devine Blessings,
et al. was not renewed and thus expired on February 20, 2024.

See California Code of Civil Procedure § 683.020.

4. The Court docket for 2010-1-CV-176152 does not reflect a
petition nor motion to renew the judgment. It does not reflect a
renewal of the judgment. I was never served with any documents

seeking to renew this judgment.

5. I have reviewed the foregoing Response to OCTC’s
Petition for Review. To the best of my knowledge and recollection,

the facts as recited in the above petition are true and correct.

I declare under penalty of perjury under the laws of the
State of California that the foregoing is true and correct.

Executed this March 2, 2024 in Northern California.

Dioren.y Gouh—

Thomas Spielbauer, Esq.
In Pro Per
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WORD COUNT CERTIFICATE

Pursuant to California Rules of Court, I certify that
the total word count of this Response to OCTC’s Petition for
Review, excluding covers, table of contents, table of authorities,
certificate of compliance, and certificate of service, but including
the Declaration of Thomas Spielbauer, is 5,748 as calculated by
Microsoft Word 365.
Dated: March 2, 2024

/s Thomas Spielbauer
Thomas Spielbauer, Esq.
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In re Thomas Spielbauer, Respondent
California Supreme Court case S283172
California State Bar Case SBC-19-O-30700

CERTIFICATE OF SERVICE

I, Thomas Spielbauer, declare:

I am now, and at all times herein mentioned was, over the
age of eighteen years. My business address is the Spielbauer Law
Office, 3130 Balfour Road D #231, Brentwood, CA 94513. My
electronic email addresses are thomas@spielbauer.com and
thomas.spielbauer@aol.com.

On March 2, 2024, I caused to be served a copy of the
following documents: Response to OCTC’s Petition for Review.
This was done through electronic service by True Filing and at
the time that these documents were uploaded to TrueFiling for
filing with this Court, and as permitted by California Rule of
Court, Rule 2.251.

True Filing reflects that a true and accurate copy of this
Petition was electronically sent to the following individuals at

their respective email addresses:

Senior OCTC Counsel Alex J. Hackett
alex.hackert@calbar.ca.gov

OCTC Counsel Brady Richard Dewar
Brady.dewar@calbar.ca.gov

Honorable Manjari Chawla
ctrooml@statebarcourt.ca.gov

Review Department
ctroomA@statebarcourt.ca.gov
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I also emailed separately, beyond TrueFiling, a copy of this
Petition for Review to the above designated individuals. I did not
receive any bounce back of the emails.

I declare under penalty of perjury of the laws of the State of
California that the foregoing is true and correct to the best of my

knowledge. Executed in Northern California on March 2, 2024.

/s/ Thomas Spielbauer
Thomas Spielbauer, Esq.
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Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court
Electronically FILED on 3/4/2024 by Karissa Castro, Deputy Clerk

STATE OF CALIFORNIA
Supreme Court of California

PROOF OF SERVICE

STATE OF CALIFORNIA
Supreme Court of California

Case Name: SPIELBAUER (THOMAS JOHN), IN

RE

Case Number: S283172

Lower Court Case Number:

1. At the time of service I was at least 18 years of age and not a party to this legal action.

2. My email address used to e-serve: thomas@spielbauer.com

3. I'served by email a copy of the following document(s) indicated below:

Title(s) of papers e-served:

Filing Type

Document Title

OPPOSITION ++++Responding Brief to OCTCs Petition

Service Recipients:

Person Served Email Address Type Date / Time

Alex Hackert alex.hackert@calbar.ca.gov  |e- 3/2/2024 1:02:21

State Bar of California OCTC Serve [PM

Brady Dewar brady.dewar@calbar.ca.gov  |e- 3/2/2024 1:02:21

Office of the General Counsel - State Bar Serve (PM

252776

Thomas Spielbauer thomas@spielbauer.com e- 3/2/2024 1:02:21

Spielbauer Law Office Serve (PM

78281

Honorable Manjari Chawla ctroom1 @statebarcourt.ca.gov |e- 3/2/2024 1:02:21
Serve [PM

Review Department ctroomA@statebarcourt.ca.gov|e- 3/2/2024 1:02:21
Serve (PM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with
TrueFiling and its contents are true to the best of my information, knowledge, and belief.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

3/2/2024

Date

/s/Thomas Spielbauer

Signature

Spielbauer, Thomas (78281)

Last Name, First Name (PNum)

Spielbauer Law Office




Law Firm
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