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SUPPLEMENTAL BRIEF

Plaintiffs and their amici seek to transform Fish and Game
Code section 5937 into a singular outlier in water law. Water law
1s technical, expert-driven, discretion-laden, and stream-system-
specific. (ABOM 21-25, 33—-35, 59—62; Consol. Ans. to ACBs 19—
20, 49-52, 71-73.) Yet plaintiffs would convert section 5937 into a
blunt instrument—a statewide, categorical decree elevating one
water use to “a priori” status above all others without any
analysis of what would be reasonable for a particular stream
system at that time. (E.g., OBOM 35.) Plaintiffs and their amici
insist this would be unremarkable. (RBOM 48-49; Trout
Unlimited ACB 12; Cal Trout ACB 34-37; CWIN ACB 7.) But two
recent Courts of Appeal decisions vindicate real parties’
explanation of water law and expose how improbable it is that
the Legislature intended the result pushed by plaintiffs.!

In Russian Riverkeeper v. County of Sonoma (2026) 122
Cal.App.5th 382, the First District rejected private plaintiffs’
petition for a writ of mandate under the public trust doctrine
commanding a county to cease issuing groundwater well permits.
(Id. at pp. 390-391, 398-409.) The First District reiterated this
Court’s holding that the public trust doctrine does not mandate
any particular substantive outcome; it requires only that the

(13K3

state “ ‘take the public trust into account’ ” and weigh it against

“‘conflicting policy concerns.”” (Id. at pp. 398, 403—404.) The

1 Consistent with California Rules of Court, rule 8.520(d)(1),
both decisions were issued after real parties’ answer brief on the
merits, as well as their consolidated answer to the amicus briefs.



county discharged that duty by commissioning policy and
technical working groups and studies—even though plaintiffs
disagreed with the balance the county struck. (Id. at pp. 393—-394,
403—406.) This decision illustrates the simple truth that no water
use “can claim an absolute priority.” (National Audubon Society
v. Superior Court (1983) 33 Cal.3d 419, 447 fn. 30.) And that rule
1s rooted firmly in the 1928 Amendment. (Id. at p. 443 [the 1928
amendment establishes the “state water policy” that “[a]ll uses of
water, including public trust uses, must now conform to the
standard of reasonable use”].)

In AquAlliance v. Vina Groundwater Sustainability Agency
(2026) 122 Cal.App.5th 118, the Third District affirmed dismissal
of private plaintiffs’ challenge to local governments’ groundwater
sustainability plan. (Id. at pp. 129-131.) The court explained that
groundwater sustainability involves a “ long-term process’”
“focused on local management with a steadily increasing
involvement from” the Department of Water Resources and
Water Board, requiring “highly technical analysis” replete with
“expert value judgments.” (Id. at pp. 145-146.) Indeed,
government experts required 18 months merely to assess
whether the factual conclusions underlying the plan were
“‘scientifically reasonable.”” (Id. at p. 146.) Allowing the private
litigation in question, the court warned, would have a “direct and
meaningful impact” on that technical regulatory scheme. (Id. at
p. 147.)

These decisions confirm that this Court should reject

plaintiffs’ attempt to upend settled principles of water law by



removing the fact-based expert analysis required to evaluate the

real-world impacts of any proposed changes to the operations of a

river system. The Court should affirm the Court of Appeal’s

opinion vacating the preliminary injunction.
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Nossaman LLP Serve|3:14:13 PM




336505

Zachary Castagnola-Johnson, zcj(@bkslawtirm.com e- 9/25/2026
BKS Law Firm, PC Serve(3:14:13 PM
360139

Jennifer Spaletta jennifer.spaletta@stoel.com e- 9/25/2026
Stoel Rives LLP Serve|3:14:13 PM
200032

Nathan Metcalf nmetcalf@hansonbridgett.com |e-  [9/25/2026
Hanson Bridgett Serve|3:14:13 PM
240752

Kevin Bursey kbursey@wijhattorneys.com e-  |9/25/2026
'Wanger Jones Helsley PC Serve|3:14:13 PM
Emily Madueno emadueno@murphyevertz.com |e-  [9/25/2026
Murphy and Evertz LLP Serve|3:14:13 PM
251721

Christopher Sproul csproul@enviroadvocates.com |e- 9/25/2026
Environmental Advocates Serve(3:14:13 PM
126398

Roger Moore rbm(@landwater.com e- 9/25/2026
Law Office of Roger B. Moore Serve(3:14:13 PM
159992

Maximilian Bricker mbricker@somachlaw.com e-  [9/25/2026
Somach Simmons & Dunn Serve|3:14:13 PM
350150

Stephan Volker svolker@volkerlaw.com e-  |9/25/2026
Law Offices of Stephan C. Volker Serve|3:14:13 PM
063093

Scott Kuney skuney@youngwooldridge.com |e-  [9/25/2026
Young Wooldridge Serve(3:14:13 PM
111115

Tuloa Sanchez tsanchez@smwlaw.com e- 9/25/2026
Shute Mihaly Weinberger Serve|3:14:13 PM
Benjamin Covington bcovington@horvitzlevy.com |e-  [9/25/2026
Horvitz & Levy LLP Serve|3:14:13 PM
340180

David Boyer dboyer@aalrr.com e- 9/25/2026
Atkinson, Andelson, Loya, Ruud & Romo Serve|3:14:13 PM
144697

Patrick Soluri mae@semlawyers.com e-  [9/25/2026
Soluri Meserve, A Law Corporation Serve|3:14:13 PM
210036

Ryan Bezerra rsb@bkslawfirm.com e-  |9/25/2026
BKS Law Firm, PC Serve|3:14:13 PM
178048

Dylan Soares dsoares@perc.org e- 9/25/2026
Property & Environment Research Center Serve(3:14:13 PM
Mae Ryan Empleo legal@semlawyers.com e-  |9/25/2026
Soluri Meserve, A Law Corporation Serve|3:14:13 PM
Mary Loum MLoum(@bhfs.com e-  |9/25/2026
Brownstein Hyatt Farber Schreck, LLP Serve|3:14:13 PM




300542

Dean Wallraff dw@aenv.org e- 9/25/2026
Attorney at Law Serve(3:14:13 PM
275908

Neal Maguire nmaguire@fcoplaw.com e-  [9/25/2026
Ferguson Case Orr Paterson LLP Serve|3:14:13 PM
234531

David Weibel weibel@smwlaw.com e-  [9/25/2026
Shute, Mihaly & Weinberger LLP Serve|3:14:13 PM
Jolie-Anne Ansley JSAnsley@duanemorris.com |e-  [9/25/2026
Duane Morris LLP Serve|3:14:13 PM
221526

Stephen Duvernay steve@benbrooklawgroup.com |e-  [9/25/2026
Benbrook Law Group, PC Serve|3:14:13 PM
250957

Valerie Stephan vstephan@waterauditca.org e-  [9/25/2026
Water Audit California Serve|3:14:13 PM
Louinda Lacey llacey(@somachlaw.com e-  [9/25/2026
SOMACH SIMMONS & DUNN Serve|3:14:13 PM
275888

Blanca Herrera BAHerrera@duanemorris.com |e-  [9/25/2026
Duane Morris Serve(3:14:13 PM
Timothy Wasiewski tw(@pariskincaid.com e-  [9/25/2026
Paris Kincaid Wasiewski, LLP Serve|3:14:13 PM
302306

Ali Constant aconstant@murphyevertz.com |e-  [9/25/2026
Murphy & Evertz, LLP Serve|3:14:13 PM
Christina Berglund cberglund@rmmenvirolaw.com |e-  [9/25/2026
Remy Moose Manley, LLP Serve(3:14:13 PM
303865

Joseph Krovoza jtkrovoza@gmail.com e-  [9/25/2026
Attorney at Law Serve|3:14:13 PM
Brittany Nesbitt bnesbitt@fcoplaw.com e-  [9/25/2026
Ferguson Case Orr Paterson LLP Serve(3:14:13 PM
Robert Donlan rdonlan@wjhattorneys.com e-  [9/25/2026
Ellison Schneider Harris & Donlan LLP Serve(3:14:13 PM
Colin Pearce CLPearce@duanemorris.com |e- 9/25/2026
Duane Morris, LLC Serve(3:14:13 PM
137252

Richard Iger richard@kerndelta.org e-  [9/25/2026
Kern Delta Water District Serve(3:14:13 PM
263412

Holly Martinez hmartinez@murphyevertz.com le-  [9/25/2026
Murphy & Evertz LLP Serve|3:14:13 PM
Jennifer Estabrook jestabrook@somachlaw.com |e-  [9/25/2026
Somach Simmons & Dunn Serve(3:14:13 PM
Craig Carnes ccarnes@wjhattorneys.com e- 9/25/2026
'Wanger Jones Helsley PC Serve(3:14:13 PM
Raeann Diamond rdiamond@horvitzlevy.com e- 9/25/2026
Horvitz & Levy LLP Serve|3:14:13 PM




Patrick Soluri patrick@semlawyers.com e-  |9/25/2026
Soluri Meserve, A Law Corporation Serve|3:14:13 PM
210036
Anissa Chitour achitour@mofo.com e- 9/25/2026
Morrison & Foerster LLP Serve(3:14:13 PM
341926
Eric Garner eric.garner@bbklaw.com e-  [9/25/2026
Best Best & Krieger LLP Serve(3:14:13 PM
130665
Wendy Wang wendy.wang@bbklaw.com e-  [9/25/2026
Best Best & Krieger LLP Serve(3:14:13 PM
228923
Bradley Herrema bherrema@bhfs.com e-  |9/25/2026
Brownstein Hyatt Farber Schreck, LLP Serve|3:14:13 PM
228976
Lauren Bernadett lauren.bernadett@tu.org e- 9/25/2026
Trout Unlimited Serve|3:14:13 PM
295251
Kathryn Ramirez kramirez@rmmenvirolaw.com [e-  [9/25/2026
REMY MOOSE MANLEY, LLP Serve|3:14:13 PM
Brett Stroud bstroud@youngwooldridge.com|e- 9/25/2026
Young Wooldridge, LLP Serve(3:14:13 PM
301777
Marlene Wiman mwiman(@nossaman.com e-  [9/25/2026
Nossaman LLP Serve|3:14:13 PM
Pennie Macpherson pmacpherson@somachlaw.com |e- 9/25/2026
Somach Simmons & Dunn Serve|3:14:13 PM
Meredith Nikkel mnikkel@downeybrand.com |e-  [9/25/2026
Downey Brand LLP Serve|3:14:13 PM
254818
Sean Herman sherman@hansonbridgett.com |e-  [9/25/2026
Hanson Bridgett LLP Serve(3:14:13 PM
302261
Patrick Burns pburns@hansonbridgett.com |e-  [9/25/2026
Hanson Bridgett LLP Serve|3:14:13 PM
300219
Rebecca Akroyd rebecca.akroyd@sldmwa.org [e-  |9/25/2026
San Luis & Delta-Mendota Water Authority Serve|3:14:13 PM
267305
Christopher Hu christopher.hu@doj.ca.gov e- 9/25/2026
Office of the Attorney General Serve(3:14:13 PM
293052
william mckinnon legal@waterauditca.org e- 9/25/2026
Law Office Serve|3:14:13 PM
129329
Michelle Chester mchester@somachlaw.com e-  [9/25/2026
Somach Simmons & Dunn Serve(3:14:13 PM
300632
Court Services ommsvc2@omm.com e-  |9/25/2026
Serve(3:14:13 PM

297979




[an Fein ian.fein@doj.ca.gov e-  |9/25/2026

Office of the Attorney General Serve|3:14:13 PM

281394

Kevin Bundy bundy@smwlaw.com e- 9/25/2026

Shute, Mihaly & Weinberger LLP Serve|3:14:13 PM

231686

Matthew Clifford mclifford@tu.org e-  |9/25/2026

Trout Unlimited Serve|3:14:13 PM

Matthew Collom mcollom@bakersfieldcity.us |e- 9/25/2026

City Attorney's Office Serve|3:14:13 PM

Daniel Root droot@bbr.law e-  |9/25/2026

Belden, Blaine, & Raytis Serve|3:14:13 PM

Adam Keats adam(@keatslaw.org e-  [9/25/2026

Law Office of Adam Keats, PC Serve|3:14:13 PM

191157

Jeremy Rosen jrosen@horvitzlevy.com e-  [9/25/2026

Horvitz & Levy, LLP Serve|3:14:13 PM

192473

Scott Slater sslater@bhfs.com e- 9/25/2026

Brownstein Hyatt Farber Schreck, LLP Serve(3:14:13 PM

117317

Shawnda Grady sgrady(@wjhattorneys.com e-  [9/25/2026

'Wagner Jones Helsley PC Serve(3:14:13 PM

289060

Ellison Folk folk@smwlaw.com e-  [9/25/2026
Serve|3:14:13 PM

149232

Andrew P. Miller amiller@smwlaw.com e-  [9/25/2026
Serve(3:14:13 PM

324093

Bryan J. Wilson bwilson@mofo.com e-  [9/25/2026
Serve(3:14:13 PM

138842

William A. McKinnon mail@williammckinnon.com |e-  [9/25/2026
Serve|3:14:13 PM

129329

Linda linda.asc@sbcglobal.net e-  [9/25/2026
Serve|3:14:13 PM

[saac L. St. Lawrence [saac@Mhwslegal.Com e-  |9/25/2026
Serve|3:14:13 PM

229789

Osha R. Meserve osha@semlawyers.com e-  |9/25/2026
Serve(3:14:13 PM

204240

Matthew Owens Clifford matt.clifford@tu.org e- 9/25/2026
Serve(3:14:13 PM

David Antony Carrillo carrillo@law.berkeley.edu e-  |9/25/2026
Serve(3:14:13 PM

177856

Jonathan Wood jjonathan@perc.org e- 9/25/2026




Serve|3:14:13 PM

Russell Morris McGlothlin RMcglothlin@omm.com e- 9/25/2026
Serve(3:14:13 PM
Fifth District Court of Appeal Sdc-clerkscivilteam@jud.ca.govle-  [9/25/2026

Serve|3:14:13 PM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with
TrueFiling and its contents are true to the best of my information, knowledge, and belief.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

9/25/2026

Date

/s/Benjamin Covington

Signature

Covington, Benjamin (340180)

Last Name, First Name (PNum)

Horvitz & Levy LLP

Law Firm



	SUPPLEMENTAL BRIEF
	SUPPLEMENTAL BRIEF
	CERTIFICATE OF WORD COUNT
	PROOF OF SERVICE
	SERVICE LIST

