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INTRODUCTION

Appellant Samreth Sam Pan files this Sixth
Supplemental Reply AB 1071 Brief in response to the Court’s
October 22, 2025 Order directing the parties to file
supplemental briefs on the question: “What is the effect,
if any, of Assembly Bill No. 1071 (Stats. 2025, ch. 721) on
the issues in this case?” This brief serves as a Reply
Brief to the Attorney General’s Supplemental Brief on the

Effect of Assembly Bill No. 1071 filed on November 18, 2025.



This brief also serves as a Reply Brief to the
Attorney General’s Supplemental Reply Brief on the Racial
Justice Act Remedy Questions filed on November 18, 2025,
where the Attorney General raises two new issues for the
first time, namely that Pan’s joinder in the RJA claim 1is
void and that Pan’s alleged RJA violations in this case are

meritless.

ARGUMENT
I

PAN HAS FILED A VALID JOINDER IN THE CO-APPELLANT
CHHUON’S RACIAL JUSTICE ACT VIOLATION ARGUMENT

The Attorney General argues that Pan’s joinder in
the RJA claim in co-appellant Chhuon’s Supplemental Opening
Brief (filed July 30, 2024) is too late and violates the
rule that “Appellate counsel for the party purporting to
join some or all of the claims raised by another are
obligated to thoughtfully assess whether such joinder is
proper as to the specific claims and, 1f necessary, to
provide particularized argument in support of his or her
client’s ability to seek relief on that ground. (People v

Bryant, Smith & Wheeler (2014) 60 Cal. 4% 335, 363.)”




(Resp. Supp. Reply Br. on RJA Remedy Questions, p. 16.)

Pan’s joinder in the RJA claim fully complied with
the requirements set forth in the Bryant case. In Pan’s
Fifth Supplemental RJA Brief (filed August 11, 2025), Pan
joined Chhuon’s claim that the RJA was violated in this
case, and the remedy is reversal of the conviction and
sentence, and that based on the RJA violation, Pan is not
eligible for the death penalty.

Pan explained that his RJA claim applied to the
specific facts of his case. Pan’s defense counsel argued to
the jury during the penalty phase that defense witness Terry
Hale put her life in danger by letting Asian people into her
home. Pan’s defense counsel also compared Pan to the
majority of Cambodian people who had a reverence for life
because of their Buddhist religion, and stated that Pan was
an anomaly.

Finally, Pan argued that the violations of the RJA
in his case were prejudicial under a structural error
standard of review. He cited recent case authority in

support of his argument. (People v Simmons (2023) 96 Cal.

App. 5 323; People v Stubblefield (2024) 107 Cal. App. 5™

896, 925-928, rev. gtd., Mar. 12, 2025, S289152.) Nothing



more is required by the Bryant decision in order for his
joinder to be wvalid.

The Attorney General also argues that Pan’s
joinder in the RJA claim comes too late in the appeal
because it should have been raised in his Third Supplemental
Brief (filed January 11, 2024). The Third Supplemental
Brief was filed in response to the Court’s Order of December
13, 2023. 1In that Order, the Court allowed the parties to
file Supplemental Briefs on any recent changes in the law.

However, California Rules of Court, Rule 8.200
(a) (5) merely states that “Instead of filing a brief, or as
part of its brief, a party may join in or adopt by reference
all or part of a brief in the same or related appeal.” The
rule does not place a time limit on when a party may join in
or adopt all or part of a brief in the same appeal.

More importantly, the concept of waiver of an
issue does not appear in Rule 8.200(a) (5). Rather, in the
Bryvant case, the Court stated that “If a party’s briefs do
not provide legal argument and citation to authority on each
point raised, ‘the court may treat it as waived, and pass it
without consideration. [Citations]’ ‘Joinder may be broadly

permitted [citation], but each appellant has the burden of



demonstrating error and prejudice [Citations]’” (People v

Bryant, Smith & Wheeler, supra at 363-364.)

Thus, the Attorney General’s time barred waiver
theory is not supported by the Bryant case. Under Bryant,
there is no waiver of a claim raised by an appellant through
a joinder in an argument if the appellant makes a legal
argument with citation of authority on each point raised and

demonstrates error and prejudice. (People v Brvant, Smith &

Wheeler, supra at 363-364.) Pan did that in his joinder.
The Bryant case was mainly disapproving a practice
in past cases where “each defendant makes a blanket
statement that he joins in the claims raised by each of the
others, to the extent that the claims are not in some manner

adverse to their own interests.” (People v Bryant, Smith &

Wheeler, supra at 363.) Pan’s original Appellant’s Opening
Brief filed on June 28, 2012 made such a blanket joinder.
(AOB, p. 339.) But that earlier joinder is not the joinder
currently being challenged by the Attorney General. Pan’s
more recent joinder in Chhuon’s RJA claims fully complies
with the Bryant decision and the Attorney General’s argument
to the contrary should be rejected.

By way of clarification, Pan’s joinder in the RJA



claim made in Chhuon’s Supplemental RJA Brief, was a joinder
in the legal arguments concerning the applicability of the
Racial Justice Act to this case and to the exhaustive
research concerning this county’s history of racial
discrimination against Asians. (See, Chhuon’s Supplemental
Brief (filed July 30, 2024) pp. 42-52, citing, numerous

scholarly articles, and People v Hall (1854) 4 Cal. 399

(People of Asian descent barred from giving testimony
against White people).)

Pan was not claiming his rights were violated
under the RJA by racially discriminatory comments directed
only against Chhuon, like “child of the jungle” and
“predator.” Pan’s joinder in the RJA claim was accompanied
by citation to the record of Pan’s penalty phase trial,
where racially discriminatory remarks were directed at him.
At Pan’s trial, defense counsel argued that defense witness
Terry Hale “endangered her life by allowing Asian people
into her home” and that Pan was an “anomaly” in comparison
with the majority of Buddhist Cambodians, who have a
reverence for life.

In Chhuon’s 178 page Supplemental RJA Brief there

are several additional RJA arguments made that have not been

10



discussed either in this brief or in Pan’s Supplemental RJA
Brief and Joinder. They include (1) the prosecutor
presented evidence that the defendants and several witnesses
had nicknames or Tiny Rascal gang monikers, like Rusty,
Chaka, and Puppet, to name a few (Chhuon’s Supp. RJA Br.,
pp. 54-55); (2) the court and the prosecutor engaged in
Genocide Denialism by questioning the Cambodian genocide
through jury instructions telling the jury that the defense
video documentary on the Cambodian genocide should be viewed
with caution because some of the statements in the wvideo
were argumentative and made without foundation (Id. at pp.
87-99 and 94 n. 19); and (3) the prosecutor argued that
Chhuon and Pan were deviant immigrants because they
squandered their opportunity to come to this country and be
a member of society, by committing crimes. (Id. at pp. 65-70
and 70 n. 10.)

All of these arguments have been thoroughly
briefed in co-appellant Chhuon’s Supplemental RJA Brief, and
if successful on appeal, any remedy afforded Chhuon based on
these arguments would apply equally to Pan’s case.

The Attorney General argues in its Supplemental

Reply Brief on Racial Justice Act Remedy Questions (filed

11



November 18, 2025) that Pan’s counsel violated the Court’s
June 12, 2025 Order directing the parties to serve and file
supplemental briefs on three questions, “by including an
unauthorized and untimely contention - that Pan’s trial
counsel violated the RJA in his penalty phase argument by
making two statements containing racially discriminatory
language appealing to racial bias. . . Pan’s contentions as
to those two specific, record-based RJA violations should be
rejected as unauthorized, untimely, and meritless.” (Resp.
Supp. Reply Br. on RJA Remedies, p. 6.)

No Court Order was violated by Pan’s raising two
record based RJA violations in his joinder in the RJA claim.
The Court’s June 12, 2025 Order directed the “parties” to
file briefs on the three RJA remedy questions. Pan is one
of the parties referred to in the Order. However, Pan had
never raised an RJA claim prior to the Court’s June 12
Order. 1In order to participate in the briefing on the three
RJA remedy questions, Pan would necessarily need to
demonstrate that he had standing, meaning that he had joined
in the RJA argument and would be affected by the Court’s
ultimate ruling on the RJA claim.

Moreover, a defense counsel has a duty to assert

12



his client’s standing where it is necessary to pursue an

important legal claim. In People v Ibarra (1963) 60 Cal. 2d

460, the Court held that a defense attorney had denied the
defendant his constitutional right to the effective
assistance of counsel when he failed to argue that the
defendant had standing to object to a search of the
defendant by the police. 1In Ibarra, the Court said “In the
present case the record demonstrates that defendant’s
counsel did not know of the rule that a defendant could
challenge the legality of the search and seizure even though
he denied that the heroin was taken from him and asserted no
proprietary interest in the premises that were entered.”

(People v Ibarra, supra at 465, citing People v Martin

(1955) 45 Cal. 2d 755 (California’s former vicarious
standing rule) .)

As noted above, Pan could not join in the RJA
claim raised by co-appellant Chhuon, unless he demonstrated
that the claim affected his case and that he suffered
prejudice in his own right by the RJA violations. Hence, it
was necessary to raise the two specific record based
violations that he cited in his Fifth Supplemental RJA Brief

to establish those facts.

13



Furthermore, the question of Pan’s joinder in the
RJA claim and standing to bring such a joinder is closely
related to the three Questions the Court asked the parties
to brief. Pan’s Fifth Supplemental RJA Brief focused on the
three Questions immediately after joining in the claim and
establishing standing to join in the claim. This is not a
case where Pan added an additional argument, unrelated to
the Court’s Three Questions.

The Attorney General’s argument, that the Court
should reject Pan’s two record based RJA violations as
unauthorized, untimely, and meritless, as well as being in

violation of a Court Order, should itself be rejected.

II

THE RECORD SUPPORTS PAN’S CLAIM THAT TWO
VIOLATIONS OF THE RACIAL JUSTICE ACT OCCURRED
AND THAT HE IS ENTITLED TO A REVERSAL OF THE
CONVICTIONS AND TO DEATH PENALTY INELIGIBILITY

Pan has alleged that the Racial Justice Act was
violated on two occasions during his penalty trial. First,
defense counsel argued that defense witness Terry Hale “put
her life in jeopardy” when “she brought Asian people into

her home to get it shot up.” (25 RT 4382.) Second, defense

14



counsel commented that Pan was raised by his family in the
Buddhist religion, a religion that held a belief in a
reverence for life, and that Pan in comparison was an
“anomaly.” (25 RT 4384.)

The Attorney General argues that the statements of
defense counsel cannot be considered racially charged
because an objective observer would conclude that defense
counsel was arguing that the jury should not impose the
death penalty. (Resp. Supp. Reply Br. on RJA Remedy
Questions, p. 19.) The Attorney General’s argument is only
partially correct.

It is true that Pan’s defense counsel was arguing
that the jury should not imposed the death penalty. But,
Pan’s counsel also made a racial remark that contained
within it the notion that Asian people were dangerous and
violent people who should never be invited into your home.
That was a reasonable interpretation of counsel’s statement
that Terry Hale endangered her life by bringing Asian people
into her home. This remark by defense counsel interjected
racial discrimination into the case.

The Racial Justice Act provides that “The state

shall not seek or obtain a criminal conviction or seek,

15



obtain, or impose a sentence on the basis of race,

ethnicity, or national origin.” (Pen. Code § 745, subd.
(a).) A violation is proven if “During the defendant’s
trial . . . an attorney in the case . . . used racially

discriminatory language about the defendant’s race,
ethnicity, or national origin, or otherwise exhibited bias
or animus towards the defendant because of the defendant’s
race, ethnicity, or national origin.” (Pen. Code § 745,
subd. (a) (2).)

Defense counsel’s comment that Terry Hale
endangered her life by bringing “Asian people into her home
to get it shot up” qualifies as an RJA violation because it
equates Pan with criminality based on his race. It
constitutes an “animus toward the defendant because of the
defendant’s race, ethnicity, or national origin.” (Pen.
Code § 745, subd. (a) (2).) An “animus” is defined as “a

usually prejudicial and often spiteful or malevolent il1l

will.” (Merriam Webster Dictionary, www.miriam-—
webster.com/dictionary/animus.) “Animus” 1is also a “deep-
seated resentment and hostility.” (Merriam-Webster

Dictionary-Words You Need Today (Paperback Ed. 1997).)

Defense counsel’s argument was not a safe harbor

16
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comment concerning Terry Hale’s testimony about how her job
was to help Asian boys and girls, as argued by the Attorney
General. (See, Resp. Supp. Reply RJA Br. on Remedy
Questions, p. 20.) It was not relating language used by
another in a racially neutral and unbiased manner. (Pen.
Code § 745, subd. (a) (2).) It was placing blame for the
shootings at Terry Hale’s home on Pan and other Asians that
she brought into her home. The Attorney General’s argument
that Terry Hale never blamed Pan or Asians for her home
being shot up, misses the point. The point is that defense
counsel was making the racially discriminatory connection.
A similar argument is made concerning trial
counsel’s calling Pan an “anomaly” in comparison to Buddhist
Cambodians who held a reverence for life. The Attorney
General argues that the anomaly comment related to the fact
that Pan, unlike the rest of the family, found no
consolation in Buddhism after his mother’s tragic death.
(Resp. Supp. Reply Br. on RJA Remedy Questions, p. 21-22.)
The Attorney General is conflating two separate
arguments. The anomaly statement occurred right after
counsel’s discussion of testimony about how most Cambodians

are Buddhists, who have a reverence for life. Counsel then

17



changed the subject and began discussing the fact that Pan
had a difficult childhood in which his mother was diagnosed
with cancer and had died in an automobile accident. Counsel
was not saying Pan was an anomaly because, as a young child
he suffered more than the rest of his family from the loss
of his mother. The anomaly comment related to the testimony
about how most Cambodians are Buddhists, who have a
reverence for life. The record reads:

“Another beacon of hope is that, you know, Mr.
Pan wasn’t evil all the time. In fact, it seemed
to be just for two weeks he maybe forfeited the
rest of his liberty and maybe even his life if you
so decide.

“That he taught his brother how to fish.
Would come and take him out when he had a car.

“You are saying, that is normal. That is what
normal older brothers and sisters naturally do.

“You know, there was one thing that was
missing in that. I remember my older brother and
every time my shoulder gets sore, I remember that.
The best thing I remember with my older brothers,
with there being three boys in the family, we
always fought.

“There was never any fighting in Mr. Pan’s
family. In fact, it was very clear from all of the
family that testified they were Buddhists and
peace-loving people. In fact, Dr. Thomas indicated
that, too.

“"Mr. Pan was an anomaly to that, that had to
suffer through his mother suffering from cancer
and dying on the pavement in the Inland Empire.
Not told she was dead until three months later,
substantiated by the father after 100 days of
mourning,” (25 RT 4383-4384.)

18



The Attorney General next argues that the term
“anomaly” has no disparaging connotation. (Resp. Supp.
Reply Br. on RJA Remedy Questions, p. 21.) This is not
correct. The term anomaly refers to something “abnormal”
and having a “defect.” These are words that express an
“animus” toward Pan because of his ethnicity. The argument,
in effect was calling Pan, not only a bad Buddhist, but a
bad Asian.

Nothing prevents a prosecutor from arguing during

the penalty trial that the defendant is a “cold-blooded

murderer” where it i1s warranted by the evidence. (People v
Adcox (1988) 47 Cal. 3d 207, 237.) What is not permitted is

for an attorney in the case to use racially charged language
that interjects racism into the penalty trial. That was done
by Pan’s defense counsel and his racially charged argument
violated the RJA.

The Attorney General argues that the RJA
violations were harmless error. Their reasons are that the
two statements made by defense counsel were innocuous and
there is no likelihood the jury would have relied upon them
in voting for a death verdict. They further argue that Pan

was convicted of four murders, and in two of the cases, the

19



Avina case and the Bun case, Pan was directly involved.
(Resp. Supp. Reply Br. on RJA Remedy Questions, p. 23.)

Pan has argued that the RJA violations are
structural error requiring automatic reversal. But even if
the RJA violations are subject to review for prejudice, the
violations in this case were prejudicial. The prosecutor
did not have an overwhelming case for the death penalty. He
made no opening statement (25 RT 4231) and offered no new
evidence or witnesses during the penalty trial. (25 RT
4237.) The fact that Pan was only directly involved in two
of the four murders could be seen by the jury as a
mitigating factor, rather than an aggravating factor, or, it
could have been a neutral factor.

The anomaly argument had the effect of conveying
to the jury the idea that Pan was less than human. The
comment about how Terry Hale’s problems arose out of letting
Asians into her home, catered to the racist idea that Asians
are less worthy of the jury’s consideration, than a White

person. (See, People v Hall (1854) 4 Cal. 399 (Historically,

people of Asian decent were barred from giving testimony
against White people).) In Pan’s case, the RJA violations

were not harmless error. The Court should reverse Pan’s

20



convictions and sentence and declare Pan ineligible for the

death penalty.

IIT

PENAL CODE SECTION 745, SUBDIVISION (L) MAKES A
DEFENDANT INELIGIBLE FOR THE DEATH PENALTY IN ANY
CASE WHERE THERE IS AN RJA VIOLATION

The Attorney General agrees with Pan’s argument in
his Sixth Supplemental AB 1071 Brief (filed Nov. 12, 2025),
pages 16-26, where Pan argued that Assembly Bill No. 1071
has amended the Racial Justice Act to clarify that the
provision in the RJA that makes a defendant ineligible for
the death penalty is an eligibility factor, not a remedy,
and is not subject to harmless error review.

The Attorney General has stated in their
Supplemental Brief on the Effect of Assembly Bill No. 1071
that “AB 1071 therefore makes explicit that the death
penalty bar applies whenever an RJA violation is found,
regardless of whether that violation is prejudicial.”

(Resp. Supp. Br. on AB 1071, p. 8) (filed Nov. 18, 2025).)

Thus, if the Court finds that an RJA violation has
occurred in Pan’s case, then his sentence of death must be

reversed, based on his ineligibility for the death penalty.
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This follows from the plain language in newly enacted Penal
Code section 745, subdivision (1) which states: “When the
court finds there has been a violation of subdivision (a),
the defendant shall not be eligible for the death penalty.”
Pan would also be ineligible for the death penalty
even if the Court ultimately decides that an RJA violation
is subject to harmless error and declines to reverse the
convictions on that ground. Alternatively, if the Court
reverses Pan’s conviction on some other ground, for example,

for McCoy v Louisiana error, his death penalty ineligibility

would mean that at any retrial, he would not be subject to

the death penalty.

IV

THE RACIAL JUSTICE ACT DEATH PENALTY INELIGIBILITY
PROVISION DOES NOT VIOLATE THE BRIGGS INITIATIVE

The Attorney General argues that the Racial
Justice Act death penalty ineligibility provision in Penal
Code section 745, subdivision (1) does not violated the
Briggs Initiative in cases of a flagrant violation by the
prosecution, but there may be other cases where a
categorical bar on the death penalty might

unconstitutionally amend the Briggs Initiative. (Resp.
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Supp. Br. on AB 1071, pp. 12-17) (filed Nov. 18, 2025).)
These other cases include (1) a defense counsel
willfully or strategically injecting a violation into the
trial to remove the death penalty as an option; (2) a law
enforcement officer, who never testified and was only
tangentially involved in the case, exhibited racial animus;
and (3) a defense expert witness accidentally or
unintentionally used racially discriminatory language. (Id.)
These examples are hypotheticals that are
unrelated to the facts of the case before the Court. This
Court has in the past declined to issue advisory opinions
where no actual, Jjusticiable controversy has yet developed.

(People v _Slayton (2001) 26 Cal. 4™ 1076, 1084; People v

Chadd (1981) 28 Cal. 3d 739, 746; Younger v Superior Court

(1978) 21 Cal. 3d 102, 119-120.) ™“[A] court should avoid
advisory opinions involving hypothetical facts.” (Benitez v

North Coast Women’s Care Medical Group, Inc. (2003) 106 Cal.

App. 4™ 978, 995.)

Furthermore, the three hypotheticals raised by the
Attorney General may not even violate the Racial Justice
Act. In the first example, the defense counsel’s conduct
would involve attorney misconduct and a fraud on the court.

The second example, involving a law enforcement officer,

23



describes someone who might be too far removed from the
prosecution’s case to bring him within the statute. The
third example, involving the defense expert witness,
describes a person who has no racial animus against the
defendant. Viewed in that light, any claim that these
hypothetical cases might lead to an unconstitutional
amendment of the Briggs Initiative would likely fail on the
basis that there was no valid RJA violation in the first
instance.

Therefore, this Court should hold that the Racial
Justice Act death penalty exclusion provision in Penal Code
section 745, subdivision (1) is constitutional and does not

violate the Briggs Initiative.

CONCLUSION

Based on the foregoing, Appellant Samreth Pan
urges the Court to reverse his convictions and sentence
under the Racial Justice Act and to declare that he 1is
ineligible for the death penalty upon retrial of the case.

Respectfully submitted,

/s/

JOSEPH F. WALSH
Attorney for Appellant
SAMRETH SAM PAN
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