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APPLICATION FOR LEAVE TO FILE
AMICI CURIAE BRIEF

Pursuant to Rule 8.520(f) of the California Rules of Court,
proposed amici curiae respectfully request leave to file the
accompanying Proposed Amici Curiae Brief in Support of

Appellant Run Peter Chhuon.
INTERESTS OF AMICI CURIAE!?

The American Civil Liberties Union Foundation (“ACLU”)
1s a nationwide, nonprofit, nonpartisan organization dedicated to
the principles of liberty and equality embodied in the
Constitution. The ACLU has long been committed to due process
and fundamentally fair procedures for defendants in all criminal
cases, and, as relevant here, protection against racial bias in
charging and sentencing decisions in capital cases. (See, e.g., Cox
v. Commonwealth (2019) 655 Pa. 406; State v. Gregory (2018) 192
Wash.2d 1 (en banc).) The ACLU’s Capital Punishment Project
(“CPP”) defends persons facing the death penalty and their
constitutional rights. The ACLUs of Northern California,
Southern California, and San Diego and the Imperial Counties
are the ACLU’s state affiliates. The affiliate ACLUs of California
and CPP have engaged in litigation, legislative advocacy, and

other work to ensure the effective implementation of the Racial

1 Pursuant to Rule 8.520(f)(4), amici state that no counsel for a
party authored this brief in whole or in part, and no other person
or entity, other than amici curiae, its members, or its counsel,
made any monetary contribution to the preparation or
submission of this brief.



Justice Act (“RJA”), and have a vested interest in ensuring that
the RJA is applied in a manner consistent with its purpose of
addressing and ameliorating systemic racial disparities in the
criminal legal system. In addition, these amici have extensive
familiarity with the issues and practical problems surrounding
capital litigation and capital charging and sentencing.

The Habeas Corpus Resource Center (‘HCRC”) is an entity
in the Judicial Branch of the State of California responsible for
representing indigent California capital petitioners in state and
federal habeas corpus proceedings. (See Stats. 1997, ch. 869, § 3.)
Since 1999, HCRC has accepted appointments by the state and
federal courts in over 100 cases and has recruited and trained
private counsel in capital habeas corpus proceedings and served
as a resource to these attorneys. In its capacity as a resource
center and in the course of providing direct representation to its
clients, HCRC has developed particular expertise in the Briggs
Initiative and in the statutes and caselaw governing ineligibility
for the death penalty.

The California Appellate Project-San Francisco (“CAP-SF”)
1s a nonprofit corporation established by the State Bar of
California in 1983 as a legal resource center to implement the
constitutional right to counsel for indigent persons facing
execution. CAP-SF serves the largest population of condemned
individuals in the country and is funded through an annual
contract with the Judicial Council of California.

CAP-SF assists private counsel appointed by this court to

represent indigent defendants in capital cases on direct appeal



and through habeas corpus proceedings, and it provides these
attorneys with professional training and litigation resource
materials. In addition, CAP-SF assists unrepresented individuals
sentenced to death by collecting and preserving evidence for their
postconviction claims and by providing advocacy, including on
Racial Justice Act issues, both before direct appellate counsel is
appointed and after a direct appeal becomes final until state
habeas counsel has been appointed.

Racial Justice Act work comprises a significant portion of
CAP-SF’s efforts. Its annual contract with the Judicial Council
includes work under the Racial Justice Act, and the California
State Budget Act of 2023, A.B. 102, included an express earmark
of $500,000 to support CAP-SF’s RJA work.

Dated: November 17, 2025 Respectfully submltted
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Avram Frey (SﬁNL347885)
Neil Sawhney (SBN 300130)
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39 Drumm St.
San Francisco, CA 94111
Telephone: (415) 621-2493

Claudia Van Wyk (PA 95130)
Megan Byrne (NY 5326947)
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BRIEF OF AMICI CURIAE
ARGUMENT

Amici Curiae American Civil Liberties Union Foundation
(“ACLU”), ACLU of Northern California, ACLU of Southern
California, ACLU of San Diego and the Imperial Counties,
Habeas Corpus Resource Center, and California Appellate
Project—San Francisco previously filed a brief addressing
Question No. 3 in this Court’s June 12, 2025 supplemental
briefing order. That brief contended, first, that a defendant is
ineligible for the death penalty under the Racial Justice Act
(“RJA”) regardless of whether the violation was prejudicial; and
second, that reversal of a death sentence pursuant to the RJA
would not violate the Briggs Initiative.2 On October 22, 2025, this
Court issued another supplemental briefing order inviting the
parties and amici to weigh in on the effect of Assembly Bill No.
1071 (Stats. 2025, ch. 721) (“AB-1071") on these issues.

The recent passage of AB-1071 decisively confirms
appellants’ and amici’s positions: The text, history, and purpose
of the law make crystal clear the Legislature’s intent to bar the
death penalty in any case where a capital defendant establishes a

violation of the RJA—without requiring any showing of prejudice.

2 See Brief of Amici Curiae American Civil Liberties Union,
ACLUs of Northern California, Southern California, and San
Diego and the Imperial Counties, HCRC, and CAP-SF, filed
September 29, 2025 (hereafter “Amici Br.”), at pp. 13-31
[discussing RJA’s text, history, and purpose]; id. at pp. 31-42
[discussing Briggs Initiative].



Further, AB-1071 clarifies that the RJA’s categorical bar on the
death penalty is not a remedy in and of itself; instead, a court
must craft a remedy to the RJA violation in addition to death
ineligibility. Amici respectfully submit this letter to explain why
AB-1071 not only reinforces their construction of the RJA, but
also further highlights that this Court must broadly interpret the
statute to ensure that it lives up to its transformational purpose

and promise.

I. AB-1071’s text and history confirm that a defendant
who suffers an RJA violation is categorically
ineligible for the death penalty.

Even before AB-1071, the plain text and legislative history
of the RJA demonstrated that the Legislature contemplated no
prejudice requirement for capital defendants who demonstrated a
violation of the RJA. (See Amici Br. at pp. 13-25.) As explained
below, amendments that AB-1071 made to the RJA’s text—and
the findings of legislative purpose that accompanied the bill—

cement that conclusion.

A. The Legislature removed the death penalty ban
from the list of available “remedies” to a
freestanding subdivision describing a
categorical bar on the death penalty.

One of the key amendments of AB-1071 moved the death
penalty ban from the RJA’s remedies section to a new
freestanding section: subdivision (I). Before AB-1071’s passage,
the death penalty ban fell under subdivision (e), which directed

courts to choose a remedy “from the following list.” (Pen. Code, §



745, subd. (e).)? It provided that: “When the court finds there has
been a violation of subdivision (a), the defendant shall not be
eligible for the death penalty.” (Id., subd. (e)(3).) Amici previously
argued that the ban’s categorical syntax reflected the
Legislature’s intent to forbid the future imposition of the death
penalty once a court has found an RJA violation. (See Amici Br.
at p. 16.)

Resisting this conclusion, the State argued that subdivision
(e)’s structure allows this Court to address RJA violations in
death penalty cases without vacating the death judgments.
Ignoring the categorical syntax in former subdivision (e)(3)
altogether, it contended that subdivision (e)(1) gave trial courts
an array of remedial options and former subdivision (e)(4) gave
them discretion to impose “other remedies available under the
United States Constitution, the California Constitution, or other
law.” In the State’s view, it would have been anomalous for the
statute to grant such “flexible” remedial discretion to trial courts
but give appellate courts “no choice but to reverse the conviction
as a whole.” (State’s Supp. Brief, filed Sept. 25, 2025, at pp. 26—
217.)

The State’s argument contradicted the RJA’s text even at
the time it briefed the issue. But now it is even more untenable—
because AB-1071 made two critical changes, both of which clarify
that the death penalty ban is categorical regardless of whether

the case 1s at the trial, appellate, or post-conviction phase.

3 All statutory cites are to the Penal Code, unless otherwise
indicated.



First, as mentioned above, the law removed the death
penalty ban from the RJA’s remedial section altogether and
relocated it in its own section. Although the language of
subdivision (I) replicates that previously in subdivision (e)(3), the
direction in subdivision (e) to choose remedies “from the following
list” can no longer apply to the death penalty ban. It is an
entirely separate and mandatory prohibition. Second, AB-1071
amended the list of remedies in subdivision (e) itself to include a
catch-all provision broader than the statute provided previously:
“Any other remedy not prohibited by another law.” (§ 745, subd.
(e)(1)(D).) Under the amended statute, in other words, a court
may impose not only remedies expressly authorized by “other
law,” but any remedies not forbidden by other law. Thus, there
can be no question that the listed remedies are not exclusive but
merely illustrative. With these two changes, the Legislature
made clear that a court must vacate or foreclose the death
penalty in every capital case infected with RJA error, and that
the court must consider additional forms of relief to remedy that

error.

B. The statutory prejudice requirement in
subdivision (k) does not encompass the death
penalty ban.

Although the RJA imposes a prejudice requirement limited
to “petitions” filed in cases with judgments entered before
January 1, 2021 (see § 745, subd. (k)), amici previously argued
that the Legislature did not intend to apply this general

requirement in capital cases, which fell under subdivision (e)(3)’s

-10-



specific provisions. (Amici Br. at pp. 16-17.) Again, AB-1071
dispelled any doubt that amici’s construction was correct. By
relocating the death penalty ban to subdivision (1), the
Legislature removed it altogether from the scope of subdivision
(k)’s prejudice requirement. That is because, under that
provision, “the petitioner shall be entitled to relief as provided in
subdivision (e), unless the state proves beyond a reasonable doubt
that the violation did not contribute to the judgment” (italics
added). Accordingly, after AB-1071, subdivision (k)’s prejudice
requirement cannot conceivably govern the ban.*

The Legislature’s express findings in AB-1071 confirm this
conclusion. (See O.G. v. Superior Ct. (2021) 11 Cal.5th 82, 91
(0.G.) [“‘[L]egislative findings, while not binding on the courts,
are given great weight and will be upheld unless they are found
to be unreasonable and arbitrary.’ ”].) Of particular relevance, in
AB-1071, “[t]he Legislature again emphasize[d] its rejection of
McCleskey v. Kemp (1987) 481 U.S. 279.” (AB-1071, § 1, subd. (c).)
As amici previously described, the U.S. Supreme Court held in
McCleskey v. Kemp (1987) 481 U.S. 279 that a death-sentenced
person must show both discriminatory intent and prejudice to
prove a federal equal protection violation in capital charging and
sentencing. (Amici Br. at pp. 21-23.) Over the course of the initial
debates on the RJA and multiple amendments, the Legislature

repeatedly repudiated McCleskey’s prejudice-focused approach.

4 The prejudice provision, furthermore, does not affect the
appellants in this matter, whose cases appear before this Court
on direct review, not the collateral review of “petitions.”

-11-



(See ibid.) That the Legislature in AB-1071 again repudiated
McCleskey—and explicitly in the bill’s text—demonstrates that it
did not intend for defendants who suffer a violation of the RJA to

be forced to show prejudice to avoid a death sentence.

C. The Legislature’s findings confirm that the
death penalty ban is not a “remedy” but a
categorical requirement.

Separate from the changes that AB-1071 made to the RJA’s
text, the legislative declarations enacted with the bill squarely
explain that the “remedy” provisions (on which the State’s

interpretation rested) are irrespective of the death penalty ban:

Further, this bill clarifies that the prohibition on death
sentences for cases in which an RJA violation occurs is
categorical, and not a remedy in itself. This is because
the racially disproportionate application of the death
penalty is “in historical continuity with the long and
sordid history of lynching in this country.” (Ogletree,
“Black Man’s Burden: Race and the Death Penalty in
America” (2002) 81 Or. L.Rev. 15.) Thus, in addition to
the categorical prohibition, courts must impose a
remedy commensurate with the violation(s) in the
case.

(AB-1071, § (1), subd. (e), italics added.) As these findings make
explicit, the Legislature meant to impose a categorical prohibition
on future imposition of the death penalty where a court has found
an RJA violation, to create a clean break from the death penalty’s
roots in centuries of racial violence. And, in passing AB-1071, the
Legislature required courts not only to make that clean break,
but additionally to impose any appropriate remedies for the

violation.

-12-



A full reading of the legislative declarations makes clear
why this was the case. (See O.G., supra, 11 Cal.5th at p. 91
[emphasizing deference to legislative findings].) After all, racial
disparities in capital punishment did not end with the afore-
mentioned historical continuity between the death penalty and
Iynching (see also Amici Br. at pp. 26—27) but have continued in
the decades that followed. This is because, as the Legislature
observed, “[s]ystemic racism and the White supremacy on which
1t 1s founded have remarkable powers of adaptation.” (AB-1071, §
(1), subd. (d).) This adaptability did not prompt a parallel
adaptation by the courts. As in McCleskey, California courts had
generally “recognize[d] only the most egregious, historic
manifestations of racism,” and this has in turn “allow[ed]
present-day racism to go uncorrected.” (Ibid.) It is this failure
that the Racial Justice Act has attempted to address.

To treat the “metastatic cancer” of racial bias in the
criminal system, the Legislature explicitly proposed a two-fold
treatment to finally exorcise the death penalty’s roots in
centuries of racial violence. First, the Legislature called for the
imposition of a mandatory “prohibition on death sentences for
cases in which an RJA violation occurs.” (AB-1071, § (1), subd.
(e).) Only then, “in addition to the categorical prohibition, courts
must impose a remedy commensurate with the violation(s) in the
case.” (Ibid.)

This two-fold method makes sense. After all, “[r]Jemedies
must match the gravity of the ills of racial bias and not be so

narrow as to minimize the harm or fail to address it 1n its

-13-



entirety.” (AB-1071, § (1), subd. (e).) The gravity and prevalence
of racial discrimination in imposition of the death penalty is one
that requires a response that is both strong and absolute. Thus,
to remove the stain of racial bias in a capital case, the death
sentence itself must first be removed. Where it is not, and the
possibility of death remains in a case tainted by racial
discrimination, the taint of that racial discrimination spreads
and infects the whole case in any trial or re-trial. (See Kendi,
How to Be an Antiracist (2019) p. 293 [“[A]s long as the
underlying cause remains, the tumors grow, the symptoms
return, and injustices spread like cancer cells, threatening the
life of the body politic.”].) Only once the taint of death eligibility
1s completely excised from a case can a remedy stand to make the
defendant whole.
%k ok ok K

In sum, numerous aspects of AB-1071—the categorical text
of the death penalty ban, its relocation to a new subdivision, its
legislative history, and the legislature’s explicit declaration to
reject the McCleskey approach—demonstrate that appellants’ and
amici’s interpretation of the RJA is correct: Once a court has
found an RJA violation, the defendant becomes ineligible for
death without needing to show a prejudicial impact and is

entitled to a remedy beyond death ineligibility.

-14-



II. By further clarifying the Legislature’s purpose, AB-
1071 also clarifies that the death penalty exemption
did not amend the Briggs Initiative or violate the
California Constitution.

As part of its original supplemental briefing order, the
Court asked whether reversal of a death judgment without
possibility of retrial on penalty would be barred by the Briggs
Initiative. As amici previously explained, the intention of the
Briggs Initiative was to increase the penalty for murder
generally—not to mandate any particular punishment in a
specific case. (See Amici Br. at pp. 34-36.) In contrast, the Racial
Justice Act was intended to fill the procedural gaps that have
prevented the eradication of racial discrimination from the
criminal and capital punishment systems. (See ibid.) AB-1071
only reaffirmed this intent, stressing the need to use “bold,
concerted, and ongoing efforts” to address the “centuries of
historical and embedded racial injustice” and its current

presentation in the criminal legal system. (AB-1071, § (1), subd.
®.)
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CERTIFICATE OF WORD COUNT

Pursuant to Rule 8.520(c)(1) of the California Rules of
Court and in reliance on the word count of the computer program
used to prepare this Proposed Amici Curiae Brief, counsel
certifies that the text of this brief (including footnotes) was
produced using 13-point type and contains 2,110 words. This
includes footnotes but excludes the tables required under Rule
8.204(a)(1), the cover information required under Rule
8.204(b)(10), the Certificate of Interested Entities or Persons
required under Rule 8.208, the Application to File Amici Curiae
Brief required under Rule 8.520(f), this certificate, and the
signature blocks. See Rule 8.520(c)(3).

Dated: November 17, 2025 Respe(;]tfully submitted,

/

L// /W/’"/ 1 C ///5 z :/f;

Avram Frey (S/BN"i3-47885)
ACLU FOUNDATION OF
NORTHERN CALIFORNIA

39 Drumm St.
San Francisco, CA 94111
Telephone: (415) 621-2493

Attorney for Amici Curiae

-17-



PROOF OF SERVICE

I, Kassie Dibble, declare that I am over the age of eighteen and not a
party to the above action. My business address is 39 Drumm Street, San
Francisco, CA 94111. My electronic service address is kdibble@aclunc.org. On
November 17, 2025, I served the attached,

APPLICATION FOR LEAVE TO FILE AMICI CURIAE BRIEF AND

PROPOSED BRIEF OF AMICI CURIAE IN SUPPORT OF APPELLANT RUN
PETER CHHUON

BY E-MAIL OR ELECTRONIC TRANSMISSION: I caused to be transmitted
to the following case participants a true electronic copy of the document via

this Court’s TrueFiling system:

Attorney General - Los Angeles
Office

Louis W. Karlin, Deputy Attorney
General

300 S. Spring St., Suite 5000

Los Angeles, CA 90013

Email: louis.karlin@doj.ca.gov
Counsel for Plaintiff and Respondent

Joseph F. Walsh

Attorney at Law

P.O. Box 270

Covina, CA 91723

Email: attyjoewalsh@aol.com
Counsel for Defendant and Appellant
Samreth Sam Pan

Office of the State Public
Defender

Alexander Post, Deputy State Public
Defender

1111 Broadway, 10th Floor
Oakland, CA 94607

Email: alexander.post@ospd.ca.gov

Counsel for Defendant and Appellant
Peter Run Chhuon

BY MAIL: I mailed a copy of the document identified above by depositing the
sealed envelope with the U.S. Postal Service, with the postage fully prepaid.

Clerk of the Superior Court
For: Hon. Robert J. Perry

Los Angeles County Superior Court
Stanley Mosk Courthouse

111 N. Hill Street

Los Angeles, CA 90012

-18-



I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed on November 17, 2025, in San

Francisco, CA. I _‘
, ) ”
%WL Sl

Kassie Dibble, Declarant

-19-



Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court
Electronically FILED on 11/20/2025 by Larry Blake, Jr., Deputy Clerk

STATE OF CALIFORNIA
Supreme Court of California

PROOF OF SERVICE

STATE OF CALIFORNIA
Supreme Court of California

Case Name: PEOPLE v. CHHUON (RUN PETER) & PAN (SAMRETH SAM)
Case Number: S105403

Lower Court Case Number:

1. At the time of service I was at least 18 years of age and not a party to this legal action.

2. My email address used to e-serve: afrey@aclunc.org

3. I'served by email a copy of the following document(s) indicated below:

Title(s) of papers e-served:

Filing Type

Document Title

APPLICATION TO FILE
AMICUS CURIAE BRIEF

Application for Leave to File Amici Curiae Brief and Proposed Brief of Amici
Curiae in Support of Appellant Run Peter Chhuon

Service Recipients:

319532

Person Served Email Address Type|Date / Time
Ronald Jakob Ronald.Jakob@sdcda.org e- 11/17/2025
San Diego County District Attorney's Office Serve(3:41:58 PM
131763
Marisa Harris marisa.harris@lls.edu e- 11/17/2025

Serve(3:41:58 PM

Avram Frey
ACLU of Northern California
347885

afrey(@aclunc.org e- 11/17/2025
Serve(3:41:58 PM

Kent Scheidegger
Criminal Justice Legal Foundation
105178

kent.scheidegger@cjlf.org e- |11/17/2025
Serve(3:41:58 PM

Alexander Post
Office of the State Public Defender
254618

alexander.post@ospd.ca.gov e- |11/17/2025
Serve|3:41:58 PM

Joseph Doyle
Law Offices of Joseph Doyle
271447

josephdoylelaw(@gmail.com e- 11/17/2025
Serve(3:41:58 PM

Michael Burt
Law Office of Michael Burt
83377

mb(@michaelburtlaw.com e- 11/17/2025
Serve(3:41:58 PM

Attorney at Law
67930

Ashleigh Longevitch PATeam8@orrick.com e- |11/17/2025
Orrick, Herrington & Sutcliffe LLP Serve|3:41:58 PM
Denise Anton denise.anton@ospd.ca.gov e- 11/17/2025
Office of the State Public Defender Serve(3:41:58 PM
Joseph Walsh attyjoewalsh@aol.com e- 11/17/2025

Serve(3:41:58 PM




Kassandra Dibble kdibble@aclunc.org e- 11/17/2025
ACLU of Northern California Serve|3:41:58 PM
Nathan Shaffer nshaffer@orrick.com e- |11/17/2025
Orrick, Herrington & Sutcliffe LLP Serve(3:41:58 PM
282015
Richard Sachs rjsmblaw@gmail.com e- 11/17/2025
Office of the District Attorney, County of San Luis Obispo Serve|3:41:58 PM
113547
Office Office Of The Attorney General docketinglaawt(@doj.ca.gov e- 11/17/2025
Court Added Serve(3:41:58 PM
Philip Stemler PStemler@sbcda.org e- 11/17/2025
San Bernardino District Attorney Serve(3:41:58 PM
284510
Linh Lam linh.lam@sdcda.org e- 11/17/2025
San Diego County District Attorney Serve|3:41:58 PM
241267
Christina Spaulding christina.spaulding@ospd.ca.gov|e- 11/17/2025
Office of the State Public Defender Serve(3:41:58 PM
228631
Louis W. Karlin louis.karlin@doj.ca.gov e- |11/17/2025
Office of the Attorney General Serve(3:41:58 PM
136708
Luke Tenley CaseStreamAlerts@orrick.com |e- 11/17/2025
Orrick, Herrington & Sutcliffe LLP Serve|3:41:58 PM
[rma Abella i.abella@cjlf.org e- 11/17/2025
Criminal Justice Legal Foundation Serve(3:41:58 PM
Neil Sawhney NSawhney@aclunc.org e- |11/17/2025
Serve(3:41:58 PM

300130

This proof of service was automatically created, submitted and signed on my behalf through my agreements with
TrueFiling and its contents are true to the best of my information, knowledge, and belief.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

11/17/2025

Date

/s/Avram Frey

Signature

Frey, Avram (347885)

Last Name, First Name (PNum)

ACLU of Northern California

Law Firm




	Table of Contents
	Table of Authorities
	Application for Leave to File  Amici Curiae Brief
	Interests of Amici Curiae0F
	Brief of Amici Curiae
	Argument
	I. AB-1071’s text and history confirm that a defendant who suffers an RJA violation is categorically ineligible for the death penalty.
	A. The Legislature removed the death penalty ban from the list of available “remedies” to a freestanding subdivision describing a categorical bar on the death penalty.
	B. The statutory prejudice requirement in subdivision (k) does not encompass the death penalty ban.
	C. The Legislature’s findings confirm that the death penalty ban is not a “remedy” but a categorical requirement.

	II. By further clarifying the Legislature’s purpose, AB-1071 also clarifies that the death penalty exemption did not amend the Briggs Initiative or violate the California Constitution.

	Certificate Of Word Count
	Proof Of Service

