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TO APPELLANT AND ITS ATTORNEY OF RECORD:

PLEASE TAKE NOTICE that pursuant to Rules 8.520(g) and
8.252(a) of the California Rules of Court, Respondent California
Department of Public Health moves this Court to take judicial notice of
certain materials cited in the Department’s Answer Brief on the Merits.

This motion is made on the following grounds:

1) Evidence Code sections 452, 453, and 459 authoﬁze this Court
to take judicial notice of the materials set forth in this motion; and

2) The materials are relevant to the issues addressed in the
Department’s brief.

Alternatively, to the extent the Court determines that judicial notice is
unavailable, the Department respectfully asks the Court to augment the
record pursuant to Rule 8.155(a) to include those documents lodged with
the superior court.

This motion is based on this Notice of Motion, the accompanying
Memorandum of Points and Authorities, the Declaration of Gonzalo C.
Martinez, and the attaphed exhibits, which are true and correct copies of the

documents described.



Dated: December 5, 2018

Respectfully submitted,

XAVIER BECERRA

Attorney General of California
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Pursuant to Evidence Code sections 452, 453, and 459, and California
Rules of Court, rules 8.252(a), and 8.520(g), Respondent California
Department of Public Health hereby requests that this Court take judicial.
notice of the following documents:

1)  Exhibit A, “Request for Reconsideration,” dated December 30,
2015, filed by Appellant Saint Francis Mer'norial Hospital (Saint Francis) in
the underlying administrative proceedings, CDPH case no. 12-AL-LNC-
4998, Penalty No. 220009104. Exhibit A is part of thé Administrative
Record that was lodged with the trial court; Saint Francis cited it in, but did
not attach it to, its writ petition. _

2)  Exhibit B, a letter from CDPH’s final adjudicator, Mike
Rainville, Assistant Chief Counsel, to counsel for Saint Francis, dated
January 14, 2016, denying Saint Francis’ request for reconsideration in the
underlying administrative proceedings, Penalty No. 220009104. Exhibit B
is part of the Administrative Record that was lodged with the trial court;
Saint Francis cited it in, but did not attach it to, its writ petition.

3) Exhibit C, an analysis of Assembly Bill No. 2067 (1971 Reg.
Sess.) from the files of the Assembly Committee on Judiciary, dated
May 17, 1971.

To the extent the Court determines judicial notice is unavailable for

'Exhibits A or B, the Department respectfully asks the Court to augment the
record pursuant to Rule 8.155(a) (authorizing reviewing court to augment
the record “[a]t any time” by motion or sua sponte with “[aJny document
filed or lodged in the case in superior court”).

Additionally, for the convenience of the Court and the pafties, the

Department also attaches:



4)  Exhibit D, excerpts from the Judicial Council’s Tenth Biennial
Report to the Governor and to the Legislature (1944). |

5) Exhibit E, excerpts from the former Division of Administrative
Procedure’s First Biennial Report to the Governor and to the Legislature
(1947).

The Department is aware of this Court’s guidance that a “request for
judicial notice of published material is unnecessary. Citation to the
material is sufficient.” (See, e.g., Quelimane Co. v. Stewart Title Guaranty
Co. (1998) 19 Cal.4th 26, 45, fn. 9, citing Stop Youth Addiction v. Lucky
Stores, Inc. (1998) 17 Cal.4th 553, 571, fn. 9; see also People v. Rodriguez
(2012) 55 Cal.4th 1125, 1129, fn. 4 [same].) Accordingly, these exhibits
are attached for the convenience of the Court and the parties.

True and correct copi'es of all Exhibits are attached to the

accompanying declaration.

II. THE EVIDENCE CODE AND THE RULES OF COURT
AUTHORIZE JUDICIAL NOTICE OF THESE
MATERIALS

The materials that are the subject of this request are relevant to this
matter for the reasons explained in the Department’s Answer Brief on the
Merits. Briefly, Exhibits A and B are documents from the underlying
administrative proceedings that demonstrate the basis for Saint Francis’s
request for reconsideration and the Department’s denial. These documents
were cited in, but not attached to, Saint Francis’s petition for administrative
mandate (see CT 100-156); they were lodged with the trial court as part of
the administrative record (CT 231). Exhibit C is an analysis from the
Assembly Committee on the Judiciary that provides helpful background
regarding the 1971 amendment to the Administrative Procedure Act, which
supports the Department’s argument the APA was intended to serve as a

comprehensive legislative solution to the issues of administrative



adjudication and judicial review. (As noted above, Exhibits D and E are
published reports for which judicial notice is unnecessary, but they too
provide helpful background regarding the legislative history of the APA.)
These materials provide helpful ﬁontext to the present dispute between
Saint Francis and the Department. (Rule of Court 8.252(a)(2)(A).)

Exhibits A through C are subject to judicial notice. (Rule of Court
8.252(a)(2)(C).) Under Evidence Code section 452, this Court may take
judicial notice of any matter that would be subject to discretionary judicial
notice by the trial court. (Evid. Code, § 459, subd. (a); see also Haworth v.
Superior Court (2010) 50 Cal.4th 372, 379 [appellate court can take
judicial notice of matters that were not before the trial court].) |

Pursuant to Evidence Code section 452, this Court may take judicial
notice of “[o]fficial acts of the legislative, executive, and judicial
departments of the United States and of any state of the United States.”
(Evid. Code, § 452, subd. (c).) Courts may take judicial notice of decisions
by quasi-judicial state administrative agencies. (See, e.g., The Utility
Reform Network v. Public Utilities Com. (2014) 223 Cal.App.4th 945, 954
fn. 6; see also 31 Cal. Jur. 3d Evidence § 35 [collecting authorities].) They
may also take judicial notice of filings before governmental administrative
bodies. (See, e.g., Heston v. Far;ﬁers Ins. Group (1984) 160 Cal.App.3d
402, 413-414 [trial court “[p]Jroperly judicially noticed” a brief filed by
Farmers’s counsel before the National Labor Relations Board].)
Additionally, courts may take judicial notice of legislative committee
analyses. (See, e.g., Hutnick v. United States Fidelity & Guaranty Co.
(1988) 47 Cal.3d 456, 465, fn. 7.)

All of the materials are publicly available documents as further
described in the accompanying declaration. Exhibits A and B are part of |
the administrative record, which was lodged, but not filed, in the trial court.

(Rule of Court 8.252(a)(2)(B).) Exhibit C was not presented to the trial



court. (Id.) None relate to proceedings occurring after the trial court order
that is the subject of this appeal. (Rule of Court 8.252(a)(2)(D)).

To the extent the Court determines judicial notice is unavailable for
those documents lodged with the trial couﬁ, the Department respectfully
asks that this Request for Judicial Notice be deemed a Motion to Augment
the Record under Rule 8.155. That rule authorizes augmentation of the
record by a reviewing court “[a]t any time, on motion of a party or its own
motion” to include “[a]ny document filed or lodged in the case in superior
court.” (Rule 8.155(a).) Additionally, as noted above, Exhibits A and B
were cited in, but not attached to, Saint Francis’s petition for administrative

mandamus.

Copies of all materials are filed and served with this motion. (Rules

of Court 8.252(a)(3), 8.155(a)(2).)

III. CONCLUSION
For these reasons, the Department respectfully requests that the Court

take judicial notice of Exhibits A, B, and C. Alternatively, if the Court
deems judicial notice of Exhibit A and B is unavailable, the Department

requests the Court augment the record to include these documents.



Dated: December 5, 2018

Respectfully submitted,

* XAVIER BECERRA

Attorney General of California
EDWARD C. DUMONT

Solicitor General
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Principal Deputy Solicitor General
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Senior Assistant Attorney General
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Supervising Deputy Attorney General
GREGORY D. BROWN

Deputy Attorney General
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DECLARATION OF GONZALO C. MARTINEZ

I, Gonzalo C. Martinez declare:

1. Iam a Deputy Solicitor General, employed by the Office of the
Solicitor General in the California Attorney General’s Office, California
Department of Justice. I am one of the attorneys representing the
California Department of Public Health. I have personal knowledge of the
contents of, and may competently testify concerning, this déclaration.

2. Texecute this declaration pursuant to California Rules of Court,
rules 8.252 and 8.54(a)(2), which require a motion for judicial notice of
matters outside the record to be accompanied by a supporting declaration,
and also pursuant to rule 8.155(a)(2), which requires a party to attach a
copy of “any document it wants added to the record” as part of a motion to
augment the record.

3. The informatioﬁ in this declaration concerns two documents
from the administrative proceedings below, and a legislative committee
analysis for the Administrative Procedure Act. The information provided is
sufficient to allow the Court in its discretion to take judicial notice of these
documents, as they will assist the Court in ruling on the appeal for the
reasons set out in the accompanying memorandum and points and
authorities.

4. Exhibit A: “Request for Reconsideration,” dated December 30,
2015, filed by Appellant Saint Francis Memorial Hospital (Saint Francis) in
the underlying administrative proceedings, CDPH case no. 12-AL-LNC-
4998, Penalty No. 220009104. Exhibit A is part of the administrative
record that was lodged, but not filed, with the trial court; Saint Francis cited
Exhibit A in its writ petition, but did not attach it thereto. It was obtained at
my direction from the Office of the Attorney General’s copy of the certified
administrative record. A true and correct copy is atta.ched as Exhibit A.



5.  Exhibit B: A letter from CDPH’s final adjudicator, Mike
Rainville, Assistant Chief Counsel, to counsel for Saint Francis, dated
January 14, 2016, denying Saint Francis’ request for reconsideration in the
underlying administrative proceedings, Penalty No. 220009104. Exhibit B
is part of the administrative fecord that was lodged, but not filed, with the
trial court; Saint Francis cited Exhibit B in its writ petition, but did not
attach it thereto. It was obtained at my direction from the Office of the
Attorney General’s copy of the certified administrative record. A true and
correct copy is attached as Exhibit B. |

6. Exhibit C: An analysis of Assembly Bill No. 2067 (1971 Reg.
Sess.) from the files of the Assembly Committee on Judiciary, dated May
17, 1971. Exhibit C was in the Attorney General’s copy of the legislative
history file for that bill, which was obtained at my direction. A true and
correct copy is attached as Exhibit C.

7.  To the extent the Court considers the Department’s alternative
request to augment the record under Rule 8.155, this motion is made within
a reasonable time and not for purposes of delay.

8. Additioﬁally, for the convenience of the Court and parties,
attached are true and correct copies of Exhibit D, excerpts from the Judicial
Council’s Tenth Biennial Report to the Governor and to the Legislature
(1944), and Exhibit E, excerpts from the former Division of Administrative
Procedure’s First Biennial Report to the Governor and to the Legislature
(1947); both were obtained from the respective published reports.

I declare under penalty of perjury that the foregoing is true and correct

and that I executed this declaration in San Francisco, California on

December 5, 2018.
b

GONZALO C. MARTINEZ
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SHEUERMAN, MARTINI, TABARI,
ZENERE & GARVIN

A Professional Corporation

1033 Willow Street

San Jose, California 95125

(408) 288-9700

Fax: (408) 350-1432

Attorneys for Respondent
SAINT FRANCIS MEMORIAL HOSPITAL

BEFORE THE DEPARTMENT OF HEALTH CARE SERVICES
OFFICE OF ADMINISTRATIVE HEARINGS AND APPEALS
In the Matter of the Accusation Against: ) CDPH Case No. 12—AL—LNC49§8
' REQUEST FOR RECONSIDERATION

SAINT FRANCIS MEMORIAL HOSPITAL
’ [Government Code §11518.5]

Penalty No. 220009104
Respondent.

Mt St o Mt e e M NN N N

Pursuant to Government Code §11518.5 (a) Respondent SAINT FRANCIS MEMORIAL
HOSPITAL (SFMH) hereby requests that the California Department of Public Health (CDPH)
reconsider the decision signed on December 15, 2015 by Brandon Nunes, Chief Deputy Director of
Operations, denying the appeal of the CDPH finding of immediate Jjeopardy and the accompanying
fine of $50,000. The request for reconsideration is made on the grounds the CDPH decision to deny
the appeal was based on mistake of fact and law. |

While SFMH does not otherwise challenge the final decision by way of this request for
reconsideration, it reserves its right to bring up other grounds not included here in future

proceedings.

| 1. INTRODUCTION
The finding of immediate jeopardy, and the accompanying fine, arose from a surgical

procedure performed at SFMH on October 14, 2010. On January 3, 2011 it was found that the

1 LA
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patient, Mr. B, had a retained surgical sponge from the October 14, 2010 procedure. He needed
subsequent surgery to remove the sponge, and was placed on prophylactic antibiotic therapy for
approximately six weeks thereafter.

The retained sponge event was reported to CDPH by SFMH. After an investigation a
statement of deficiencies was issued, with a finding of immediate Jjeopardy, and an accompanying
fine of $50,000. SFMH appealed the IJ finding and the fine.

II. PROCEDURAL HISTORY

This matter came on for Administrative Hearing on July 16, 2014, and the evidentjary
portion of the hearing concluded on July 17,2014, Judge Mary Stober, Administrative Law Judge,
presided. The parties thereafter submitted their written al'gllmént to Judge Stober. On May 7, 2015 ‘
Judge Stober issued her proposed decision granting the appeal. In her decision Judge Stober found
thatv the CDPH had applied an impermissibly expansive reading of the regulation in question (22
CCR §70223 (b)(3)) that was contrary to the plain language of the regulation in question. She went
on to find CDPH did not meet its burden of proving a violation of 22 CCR §70223 (b)(3).

On June 8, 2015 CDPH attorney Tze Ming U wrote to Mike Rainville, Assistant Chief
Counsel for CDPH, and argued that the decision by Judge Stober should be rejected by CDPH. In
his letter Mr. U said:

“Although Respondent did have a policy and procedure in place to ensure that all

sponges be “accounted for and [that] none remain in the patient”, the undisputed

fact that a 4" x 8" sponge was left in Patient 1 is indicative, if not obvious, that

Respondent violated section 70223(b)(3) in not developing, maintaining and

implementing their sponge policy and procedure.” (emphasis added)

In concluding his letter Mr, U argued that the Title 22 regulations “ were adopted to hold
facilities such as the Respondent accountable in delivering the highest level of healthcare to
patieﬁts."’ His letter, hoWever, was devoid of any legal analysis tying the facts of the case to (22
CCR §70223 (b)(3).

Thereafter, on August 17, 2015 Mr. Rainville wrote to the counsel for the parties to give
notice that CDPH had elected to reject the decision by Judge Stober pursuant to Government Code
§11517 (c)(2)(E). The parties were requested to submit further arguments to support their positions,
and to submit further evidence on five enumerated issues, !

2
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Further written arguments were submitted by both parties. SFMH also submitted further
evidence to show the sponge count policy and procedure had been approved the Medical Staff and
the Hospital Governing Board, and also to show that in-service training had been given to the staff
on the Spoﬁge count policy in question. CDPH submitted no further evidence on any of the
enumerated issues listed by Mr. Rainville.

On December 15, 2015 CDPH issued its final decision rejecting the appeal. In doing so
CDPH found that “Respondent failed to introduce evidence that the staff involved in the surgical
operation actually used the policy or put it inté effect.” (12:6-7). The final decision also said “the
staff who left the surgical sponge in Mr. B failed to actually carry out or use the policy. Had the staff
done so, the sponge count would have revealed that a four-inch by eight-inch sponge was still inside
the patient and the surgical sponge would have been removed before the surgery ended.” (12:16-19)

In reaching this conclusion the CDPH erroneously applied the applicable burden of proof to
SFMH, and also ignored the clear evidence from the administrative hearing, as set forth in more
detail below. Because of these mistakes CDPH should reconsider its decision rejecting the appeal.

IIl.  CDPH BEARS THE BURDEN OF PROOF IN PROVING THE
ALLEGED VIOLATION

The law that applies to the appeal presented by SFMH is unequivocal in holding the burden
of proof in this type of citation appeal is borne by the agency, not the respondent. Owen v. Sands
(2009) 176 Cal. App. 4th 985, 992. At the administrative hearing CDPH did not object to the
argument CDPH bore the burden of proof by preponderance of the evidence. Judge Stober ruled
CDPH bore the burden of proof in her decision, and this was not contested in the subsequent
October 2015 closing argument from CDPH.

Evidence Code §115 defines burden of proof as follows:

"Burden of proof" means the obligation of a party to establish by evidence a

requisite degree of belief concerning a fact in the mind of the trier of fact or the

court. The burden of proof may require a party to raise a reasonable doubt

concerning the existence or nonexistence of a fact or that he establish the

existence or nonexistence of a fact by a preponderance of the evidence, by clear

and convincing proof, or by proof beyond a reasonable doubt,

Except as otherwise provided by law, the burden of proof requires proof by a
preponderance of the evidence.

In the present matter, CDPH bore the burden of proving the sponge count policy and

3
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procedure had not been “implemented.” However, in the final decision recently issued CDPH found
that “Respondent failed to introduce evidence that the staff involved in the surgical operation
actually used the policy or put it into effect.” In addition to being factually wrong, this finding is
based on the; mistaken position that SFMH bore the burden of proving the staff used the policy or put
it into effect. -

SFMH djd not need to submit any evidence on this ﬁoint because it was CDPH’s burden of
proof. Absent proof from CDPH to the contrary, as a matter of law CDPH must assume that SFMH
did use the policy and put it into effect. This is how the burden of proof works. The approach taken
by CDPH appears to have been that the retained sponge itself was all the proof necessary to show the
violation, and that SFMH then bore the burden of proof to there was no violation. This is a classic
cart-before-the-horse approach.

Moreover, there was testimony at the hearing from Helen Karow contrary to the finding of
CDPH; Ms Karow was the Senior Director of Perioperative Services at SEMH at the time in
question. Ms. Karow testified the sponge count policy and procedure started to be implemented in

January 2009, before it was even finally approved:

Q. So the official date was June 12, 2009, but the process of rolling it out and
training everything started before that?

A ltstartedin] anuary. (Hearing Transcript vol. 2, 14:16-19). v
With regard to the process of implementing the sponge count policy Ms. Karow testified:

A. I participate in all of the training that the staff nurses received and did 11 of
the documentation that they were required to do documenting the competency
process.

I attended a manager/director-level education program with Dr. Gibbs so that
there was a foundation and understanding of the principles behind the changes
that we were implementing to our sponge accounting process

And then I rounded on a [sic] initially daily basis and would be in and out of the

rooms watching people counting and documenting, and then coaching and

correcting as needed so that there was compliance with the changes to the policy.

(Hearing Transcript vol. 2, 12:19-13:7).

Michelle Cupa-Hofer was the traveler nurse who was the circulating nurse for the October
2010; it was stipulated at the hearing she had been at SFMH ten muonths as of the date of the surgery.

Ms. Karow testified Ms. Cup:a-Hofer had been specifically trained on the sponge count policy and

4
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procedure:
A. .. .Then once she was there, she went though hospital orientation. She
received department orientation. She was oriented to sponge accounting, And
then she would be-have been included in the audits that were done both by myself

and my staff nurse for that-that would help with quality and different projects I
the department.

So there was a lot of assessment and wotk going on on a daily basis to make sure

that all our travelers, including Michelle, were competent and performing as we

needed them to. (Hearing Transcript vol. 2, 19:23-20:8)

Finally, Ms. Karow testified that after the retained sponge was discovered she went back
over the documentation from the surgery and determined that the staff had followed the sponge

count policy in doing the sponge counts:

Q. When you learned about the retained sponge and did your investigation,
you reviewed these OR nursing notes; correct?

A. Immediately.

Q. And from your review did you determine that Michelle Cupa-Hofer had
complied with the existing policy and procedure on sponge counts for this
procedure?

A. Yes, frém the documentation. (Hearing Transcript vol. 2, 22:17-25).

In addition to Ms. Karow, the CDPH expert witness who testified, Mildred Mannion, also
agreed there was a sponge count policy that had been implemented and utilized for the surgery in
question:

Q. The St. Francis Memorial Hospital had a policy and procedure in place for _
sponge counts, correct?

They did.

And a sponge count was done in this case, correct?
Yes, a sponge - - .

So there was- -

- -count was done.

- -implementation of the policy and procedure on sponge counts, correct?

S Al

There was imp'lementation of a sponge count, yes. (Hearing Transcript, Vol. 1,
166:12-23)

Finally, the expert who testified for SFMH also testified the records showed the sponge

count policy and procedure was followed by the nurses for the procedure in question:

5
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Q. In your opinion,v did the OR nursing notes comply and follow the surgical
services sponge count policy that was in effect at the time?

A. Yes. (Hearing Transcript vol. 2, 85:19-22)

There was no evidence submitted by CDPH to contradict Ms. Karow or to otherwise show
the sponge count policy and procedure had not been implemented and utilized for the surgery in
question. To the contrary, their own witness admitted the policy and procedure had been
implemented and utilized. Thus, the conclusion that SFMH “failed to introduce evidence that the
staff involved in the surgical operation actually used the policy or put it into effect” is mistaken.
There was an absence of evidence submitted by CDPH at the hearing, and subsequently in the
October 5, 2015 submission, to support the conclusion that SFMH had failed to implement or utilize
the policy and procedure.

Accordingly, to the extent the CDPH decision to reject to the appeal was based on a finding
that SFMH failed to implement and utilize the sponge count policy and procedure for the surgery in
question, this conclusion was based on a mistake of fact and law. As such, it should be

reconsidered, and the appeal should be granted.

IV. THE CONCLUSION THE PRESENCE OF A RETAINED SPONGE
MEANS THE POLICY WAS NOT IMPLEMENTED OR
FOLLOWED IS ERRONEOUS
In the CDPH final decision rejecting the appeal it is asserted . . . the staff who left the
surgical sponge in Mr. B failed to actually carry out or use the policy. Had the staff done so, the
sponge count would have revealed that a four-inch by eight-inch sponge was still inside the patient
and the surgical sponge would have been removed before the surgery ended.” (12:16-19) This
conclusion was mistaken in that (1) Ms. Karow testified the policy was followed by the staff, and (2)
the CDPH expert-who testified at the hearing admitted there is no perfect policy, and even if
followed retained sponges can and do occur:
Q. Ms. Mannion, is it also fair to say that sponge count policies nd procedures
that follow precisely along with AORN guidelines don’t guarantee that a retained
sponge won’t occur?
A. There’s no guarantees in anything. (Hearing Transcript, Vol. 1, 157:19-23).
‘The SFMH expert, Rosemary Welde, similarly testified that she has seen incidents before

where there was a correct sponge count, but the patient nevertheless was later found to have a

6
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retained sponge:

Q. If a retained sponge remains in patient, is it - - after a surgery and that

sponge was not intended and it was not in the patient when he came into surgery,

can you say that a correct sponge count occurred?

A. I have seen it happen before.

Q. You’ve see it happen?

A.  Yes, I have. (Hearing Transcript vol. 2, 102:5-11)

The notion that the presence of a retained sponge means the sponge count policy and
procedure was not complied with is unsupported by any evidence tinat was submitted in this
proceeding. Legally, such a conclusion lack a foundation. Evidence Code §400 et. seq. The two
experts who testified confirmed retained sponges still do occur when policies are in place and are
followed. Thus, there is no evidentiary foundation for the conclusion reached by CDPH that the
presence of the retained sponge meant, ipso facto, the policy and procedure had not been
implemented. Because this conclusion was based on a mistake, it should be reconsidered.

V. CONCLUSION

‘The CDPH final decision to reject the appeal was based on mistakes of fact or law. The
fact a retained sponge occurred does not mean the sponge count poiicy and procedure was not
implemented, and CDPH failed to submit any evidence to show that in this case the policy was not
implemented or followed. The analysis supporting the rejection of the appeal was a result oriented
analysis, and was based on either a failed understanding of the evidence, or a lack of consideration of
it, |

CDPH bore the burden of proof, and failed to meet this burden at the administrative
hearing. This failure carried on to consideration by CDPH after Judge Stober’s decision was
rejected. CDPH should reconsider its decision and find in favor of SFMH and grant the appeal.

Dated: December 30, 2015 SHEUERMAN, MARTIN RI, ZENERE &

GARVIN
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CASE NAME: IN RE SAINT FRANCIS MEMORIAL APPEAL NO. LNC14-0114-689-MS
HOSPITAL CDPH Case NO. 12-AL-LNC-4998

PROOF OF SERVICE
[CCP §§ 1012.5, 1013a and 2015.5; CRC 2008]

I am a citizen of the United States. My business address is 1033 Willow Street, San Jose,
CA 95125.1 am employed in Santa Clara County where this service occurred. I am over the age
of 18 years and not a party to the within cause. I am readily familiar with my employer's normal
business practice for collection and processing of correspondence for mailing and facsimile. In

‘the case of mailing [other than overnight delivery], the practice is that correspondence is

deposited in the U.S, Postal Service the same day as the day of collection in the ordinary course
of business.

On December 30, 2015, I served the within: REQUEST FOR RECONSIDERATION
on the PARTIES in said action as follows: _

Sharon Stevenson Mike Rainville

Chief Administrative Law Judge Assistant Chief Counsel
Office of Administrative Hearings Licensing & Regulatory Enforcement
and Appeals and Administrative Litigation
Department of Health Care Services Department of Public Health
1029 J Street, Suite 200, MS 0017 P. 0. Box 997377, MS 0506
Sacramento CA 95814 Sacramento, CA 95899-7377
Mary Stober Craig Thomas
Administrative Law Judge Acting Assistant Chief Counsel
Office of Administrative Hearings Licensing & Regulatory Enforcement
and Appeals and Administrative Litigation
1029 J Street, Suite 200, MS 0017 Department of Public Health
Sacramento, CA 95819 P. 0. Box 997377, MS 0506
Sacramento, CA 95899-7377
Evelyn Hodson
Staff Counsel

Licensing & Regulatory Enforcement
and Administrative Litigation

Department of Public Health

P. O. Box 997377, MS 0506

Sacramento, CA 95899-7377

X (BY MAIL)I caused a true copy of each document identified above to be placed ina
sealed envelope with first-class postage affixed. Each such envelope was deposited for collection
and mailing that same day in the ordinary course of business in the United States mail at San
Jose, California.

(BY PERSONAL SERVICE) I caused a true copy of each document identified above to be
delivered by hand to the offices of each addressee above.

(BY OVERNIGHT DELIVERY) I cansed a true copy of each document identified above
to be sealed in an envelope to be delivered to an overnight carrier with delivery fees provided for,
addressed of each addressee above.

(BY FACSIMILE SERVICE) I caused each of the above-named documents 1o be delivered
by facsimile transmission to the office at each fax number noted above at __ .m., by use of

Exhibit A -8
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facsimile machine telephone number (408) 295-9900. The facsimile machine used complied
with CRC §2003(3), and no error was reported by the machine. A copy of the transmission
record is attached to this declaration.

X__(STATE) I declare under penalty of perjury under the laws of the State of California that
the above is true and correct.

(FEDERAL) I declare that I am employed in the office of a member of the bar of this court

at whose direction the service was made.
1 <

Diane Point
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State of California—Health and Human Services Agency

California Department of Public Health-

KAREN L. SMITH, MD, MPH EDMUND G. BROWN JR.
Direclor and State Healll Officer . Govemor

January 14, 2016

Mr. Cyrus A. Tabari

Sheuerman, Martini, Tabari, Zenere & Garvin
1033 Willow St.

San Jose, California 95125

Re: St Francis Memorial Hospital Penalty No, 220009104,
Denial of Request for Reconsideration

Dear_ Mr. Tabari:

Oh January 5, 2016, the California Department of Public Health received your Request
for Reconsideration [Government Code §11518.5], dated December 30, 2015.

California Government Code section 11518.5, subdivision (a) provides that within 15
days after service of a copy of the decision on a party, but not later than the effective
date of the decision, the party may apply to the agency for correction of a mistake or
clerical error in the declsion, stating the specific ground on which the application is
made.

Since the Final Decision on this matter was issued on December 15, 2015, and was
made effective immediately, we are unable to consider your Request for
Reconsideration which is deemed denied under California Government Code section
11518.5, subdivision (a).. o

Sincerely,
M/ﬂﬁ:_ﬂ_m_%a
Mike Rainville

Assistant Chief Counsel
California Department of Public Health

CDPH Office of Lagal Services s 1415 L Streef, Suite 500 « Sacramento, CA 95814
{916) 558-1710 « (9168) 319-9B21 FAX
Internet Address: www.cdph.ca.gov
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\SSEMBLY COMMITTEE ON JUDICIARY
CHARLES WARREN CHAIRMAN

AB 2067 (Millex)

AB 2067

Judicial review of administrative hearing: extends time to petition

‘ If a proceeding is subject to the Administrative Procedure Act,
there are five time limitations affecting calculation of when to file

for judicial review:

l. Thlrty Days after Reconsideration: Govt. C $11523 provides
that any petition for judicial review must be filed within 30 days
after reconsideration could have been ordered by the admlnlstratlve

agency.

2. Sixty Days after Delivery of Decision: Govt. C §11521(é5
provides that the administrative agency has thirty days after delivery

or mailing of its decision to order reconsideration.

This section

and section 11523 (above) establish a sixty day period of limitation.

3, Effective Date of Decision as Set by Agendy:

Govt. C 811521 (a)

also states that the agency's power to order reconsideration expires
on this date if it occurs within 30 days after the date on which the

decisgion is delivered or mailed.

4. The End of any Stay Granted by the Agency to File for

Reconsideration: A stay mag be granted, not to exceed 30 days, to
1 : _

file for reconsideration. 1521 (a).

. The Effective Date of Dec1slon. Thirty days after the

bdedision is delivered or mailed. 811519 (a).

On account of the difficulty a party may have assessing which
limitation period controls his ability to petition for. judicial review,
Section 11523 provides that if the party makes a timely demand for all
or part of the hearing record, the time to file for review is extended

until five days after delivery of the record.

But, is five days sufficient time to review a record in order to

find if qudicial review is appropriate?

AB 2067 proposes that the five davs after de]ivery of the record

 be exﬁended unti thirty days after delivery.

COMMENT s

1. "A quick way ro vscape the pressure of time in cases falling under

the Adminlstrative Procedure Act 14 ho request Lhe administrative record,"

Admmniefrufivv Mandamug, C.4.8,

5/17/
N
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2. Given the ccmpléxity of issues raised at administrative pro-

ceedings, is five days after delivery of the record sufficient time
to determine if judicial review is appropriate? '

3. Will this provisicn further delay the administration of justice?

Exhibit C - 2
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TENTH BIENNIAL REPORT OF THE
JUDICIAL COUNCIL OF CALIFORNIA

PART TWO |
REPORT ON THE ADMINISTRATIVE AGENCIES SURVEY

I. Introduction

The 1943 Legislature directed the Judicial Council to undertake a
study of the procedure of California administrative agencies and of the
judicial review of their decisions. This delégation was contained in
Statutes of 1943, Chapter 991 (Deering’s General Laws, 1944, Act 40),
which reads as follows: -

- ““Skc. 1. The increasing complexity. of economic relation-
ships has resulted in a rapid extension of the field of adminis-
trative law, and a growing need for the development of an admin-
istrative procedure, particularly including the review of adminis-
trative decisions, that assuredly will afford adequate protection to
the citizen without impairment of expedition in the transaction of
the public business. Much research in relation to the method and
manner of the review of such decisions has been done by the State
Bar of California, the American Bar Association, the American

- Law Institute, the National Conference of Commissioners on Uni-
form State Laws, and other agencies and groups. It is timely that
the results of this research he correlated and applied to the problem
as it exists in California and an adequate and ecomprehensive plan
formulated for submission to the Legislature for its consideration
and action. : :

““SEc. 2. The Judicial Council is authorized and directed
to make a thorough study of the subject, in all its aspects, of review
of decisions of administrative boards, commissions and officers in this
and other jurisdictions, formulate a comprehensive and detailed
plan by the council found suitable to the needs of this State, and
report thereon with its recommendations not later than the tenth
legislative day of the Fifty-sixth Regular Session of the Legislature,
to the Governor and the Legislature, the report to include drafts of
such legislative measures as may be calculated to carry out and -
effectuate the plan. The council may include in its report recom-
mendations as to changes in administrative procedure which may
not require legislation as well as those which will require legislation
for their effectuation. : _ v

““Sec. 8. All departments, commissions, boards, agencies,
officers and employees of the State shall give the Judicial Couneil
ready access to their records and full information and reasonable
assistance in any matter of research requiring recourse to them or to
data within their knowledge or control.’’

A similar direction to the Judicial Counecil had been made by the
1941 Legislature (Stats. 1941, Ch. 1190). No action was taken under
the 1941 statute, however, because no funds were provided for the
necessary technical stafl to carry out the survey (Ninth Report of the
Judicial Council of California (1948),p.5). This delegation of responsi-

[8]
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JUDICIAL COUNCIL OF CALIFORNIA 9

bility to the Judicial Council, both in 1941 and again 1943, constituted
only one part of a general legislative interest in the field of administrative
procedure. In 1941 the Legislature enacted Seecs. 720-725.4 of the Politi-
cal Code, providing for the publication of administrative rules and regu-
lations in a publication to be . known as the California Administrative
Code. The responsibility for carrying out this program was vested in a
Codification Board to which the 1943 Legislature appropriated the sum
of $70,000 during the period of 1943-1945 (Stats. 1943, Ch. 1060). In
addition to the interest in administrative procedure which has recently
been manifested by the Legislature, the Attorney General’s office and
the various State agencies themselves have been active in the attempt to
improve their procedure. The State Bar of California for several years
has had a very active committee on administrative agencies and tribunals
which has earnestly studied the problems of administrative procedure
with reference to the California agencies. '

The Legislature’s request that an investigation of administrative
procedure be made by the Judicial Council is but a part of a nation-wide
attempt to improve the operation of both Federal and State agencies.
The studies made by groups in other jurisdictions have been examined
and carefully considered in connection with the Council’s work. These

- studies have been summarized in an appendix to this report (See Appen-

dix B). Among-the organizations which have engaged in this type of
work are: the United States Attorney General’s Committee on Adminis-
trative Procedure, the American Bar Association, the National Con-
ference of Commissioners on Uniform State Laws, a staff working under
Commissioner Robert M. Benjamin in New York, the Revisor of Statutes
in Minnesota, the Okio Administrative Law Commission and the Illinois
Administrative Practice and Review Commission.

A detailed statement of the methods used by the Judicial Council
in this survey has been appended to this report. (See Appendix B, p- 48).
The ground work was done by a special three-man committee of the
Council eonsisting of Justice John T. Nourse, Chairman, and J udges C.
J. Goodell and Maurice T. Dooling, Jr. In its work the committee was
assisted by a research staff under the direction of Ralph N. Kleps, of the
San Francisco Bar. This staff consisted of John J. Eagan, who had
previously, worked in connection with the Council’s revision of the rules
on gppeal, B. Abbott Goldberg, who joined the staff on April 1, 1944,
following his retirement from the U. S. Army, and Martin J. Katz. =

II. Scope of the Survey

Following the appointment of the committee and the selection of the
research staff, the Counecil undertook a general investigation to ascertain
the number and kind of administrative agencies in the State Government.
A. fairly detailed examination of our statute law indicated that there are
more than 100 agencies which might possibly come within the Legisla-
ture’s authorization to the Judicial Council. .

By the time this preliminary investigation had been completed,
approximately a year and three months were left prior to the meeting of
the 1945 Legislature. It was apparent, therefore, that the Council could
not hope to include all of the agencies of State Government in the present

report. It was thought desirable to select a fairly large group of.

agencies which were engaged in approximately the same kind of opera-
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tions. Various factors were considered in making this selection. For
example, many State agencies do not possess the power to regulate or
control private activities in any way. Typical of such agencies are the
State departments and officers whose duties are limited to the internal
functioning of State Government or the agenciés which have been
created from time to time merely for the purpose of assembling informa-
tion and making it available to other governmental bodies or to the public
generally. Among the State agencies which do have the power to affect
private rights, there are many whose activities are primarily legislative
in nature. Such agencies generally have the power to adopt rules and
regulations under which the public, or some segment of the publie, is
required to operate. Because of the primarily judicial interest of the
Counecil, it was thought that its most valuable contribution could be made
in the fleld of administrative adjudication rather than in the field of
quasi-legislative action. For that reason no attempt has been made in
this report to include the agencies which are primarily rule-making in
nature. . :
Even in the field of administrative adjudication, the Council did
not have time to make an over-all investigation and recommendation.
The adjudicating power of -State agencies varies greatly and includes
such diverse functions as those involved in the fields of taxation, work-
men’s compensation, public utilities regulation and the payment of
unemployment or social security benefits. Tt was not possible t6 cover
this extensive field of administrative activity in complete detail, and the
Council considered it far more desirable to offer a careful and detailed
proposal with respect to a portion of the field of administrative adjudi-
cation than to attempt to cover the entire field with a general, less
precise statute. It was determined, therefore, to select a portion of the
field of administrative adjudication which seemed most in need of
improvement. This, the Council concluded, was the one occupied by
the agencies engaged in licensing and disciplining the members of the
various professions and occupations. The decisions of such agencies
have been challenged frequently before the California courts and this
group seemed to furnish the largest single category of State agencies.
The Council’s survey of administrative procedure has been limited,
therefore, to this particular type of administrative adjudication. The

proposed legislation is designed {0 provide a solution for many of the |

difficulties and injustices arising in the administrative licensing and
disciplining of private citizens. The theories. underlying the Council’s
proposals in this limited field are susceptible, of course, of adaptation to
other kinds of administrative action; and if is the Council’s hope that
Ehis adaptation and extension of its work will be undertaken in the
. Tuture.

ITI. Legislation Proposed by the Judicial Council
A. Department of Administrative Procedure *

The investigation conducted by the Judicial Council demonstrated
that the greatest single defect in the present procedure of State admin-
istrative agencies is the lack of uniformity in their proceedings. The
Couneil’s survey indicated that an almost unbelievable diversity exists
In the statutes under which the State’s agencies operate, as well as in the
practices of the agencies themselves, even where the administrative

* The proposed legislation is set forth in Appendix A, Part 1.
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JUDICIAL COUNCIL OF CALIFORNIA - 25

if his decision is adopted ; the agency itself if it does not adopt the pro-
posed decision. But each decision carries the official sanction of the
agency itself; and the agency becomes responsible for all decisions and
is able by its close control and supervision over all decisions to adhere to

a consistent policy.
If the agency hears the evidence in the first instance the hearing

- officer is required to sit with it during the consideration of the case and

to give advice on request. The fact that many of the agencies require
legal advice during their deliberations is indicated by the fact that they
call on their own prosecuting counsel to prepare the decisions or, in
many cases to consult with them during their executive sessions. The
unfortunate appearance of collaboration between prosecutor and judge -
which results is obvious. It has been suggested also that the mere
presence of an outside expert in procedural matters should lead to a
more discriminating and careful consideration of the evidence by the
agency. _ :
The requirement that findings be made in every case (See. 19) is
one which present statutes usually do not contain, although findings
~ are prepared in many cases. The Council proposal will not impose a
serious burden on the agencies, particularly because the hearing offcer
will be available to prepare findings. The findings will enable the
reviewing court or anyone else examining the decision to ascertain the
basis of the result reached.
7 In determining the question of when an agency decision should
become effective the Council had to consider conflicting policies. It is
desirable to allow a period within which the agency can reconsider a
case and correct its own errors, thus avoiding the necessity and expense
;  of taking the matter to the courts. It would be improper, however, to
" make a decision effective during the period allowed for reconsideration
if the respondent had no right to appeal to a court. It would be equally
improper to allow respondent to have a choice between applying for
reconsideration and court review during the same period because of the
overlapping jurisdiction between the agency and the court. It is there-
fore provided that the decision will normally become effective 30 days
after its delivery or mailing to respondent (Sec. 20). During this 30-day
period reconsideration may be granted (Sec. 22), and only after the
decision becomes effective is a petition for review proper (Sec. 24). The

T N e ———

second policy considered was the necessity of making some decisions
effective immediately, or at least sooner than 30 days, in order to prevent
a respondent from abusing his license privileges during the.period

- following an adverse decision. To meet this situation it is provided that
by special order the agency can shorten the 30-day period and make the
decision effective sooner (See. 20). By this action the agency cuts
down or eliminates the time for granting reconsideration, because the
decision is subject to court review immediately after it becomes effective
and no reconsideration can be ordered by the agency;’:;f

9. Reconsideration and Reinstatement .
[ Court procedure usually includes a method by which errors in a
decision can be called to the attention of the tribunal which made the
decision, and the expense and delay of appeal often can be avoided in

§%. this way. A section permitting reconsideration is included in the pro-

posed statute because this policy is equally applicable to administrative

’ - Exhibit D - 6
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proceedings (See..22). An agency is without power to reconsider a-

decision unless that right is given by statute, and most of the California
agencies do not possess the power now.

- In order to prevent an overlapping of jurisdiction between the
courts and the agencies the power of reconsideration is limited to the

period before the agency order becomes effective. As previously

explained, this period normally will be 30 days but the agency may
shorten it. I Any party may petition for reconsideration, or the agency
may make an order on its own motion. If reconsideration is granted,

the proceedings are similar to those in a case where the agency decides

contrary to the hearing officer’s proposed decision. It is contemplated

that the agencies will consider all petitions for reconsideration, but if
the petition is filed too late or for some other reason an agency fails to
act, the petition is deemed denied. _

After a decision has become effective the agency may want to reduce
the penalty or reinstate the respondent. Special statutes of different
types now cover these possibilities in connection with a few of the
agencies. Most of these specific statutes were designed to meet par-
ticular needs and should be retained. It was concluded, however, that
a general provision to apply to the other agencies would be desirable
(Sec. 23). In order to prevent constant applications for reinstatement
or change in penalty, the provision is made that at least a year must
elapse between the effective date of the decision and an application or
between successive applications. The proposed statute also contains a
provision that the Attorney General shall be notified of the filing of an
application and may argue the matter. The Attorney General repre-
sents the interests of the people of the State and his constant contact

with ageney cases should enable him to determine whether any public

policy militates against the reinstatement of a particular applicant.

C. Judicial Review of Administrative Action *

Some solution of the problems involved in the judicial review of.

administrative action was specifically: requested by the Legislature.
An analysis of thesé problems is contained in an appendix to this report
(See Appendix B). The legislative measures recommended in this
report, it is believed, will do much to clarify the situation. It is true
that there are numerous constitutional ebstacles to action by the Legis-
lature in this field and, in the past, few statutes have attempted to deal
with the judicial review of administrative action. These statutory pro-
- Dposals are limited to the field of administrative adjudication, but they

will apply to all quasi-judicial administrative proceedings whether they
arise under the proposed administrative procedure act or not. Thus,
the proceedings of both local and state-wide agencies can be reviewed

by this procedure though the scope of the review may not be the same in

each case. . :

These proposals do not depart from the procedural pattern laid
down by recent court decisions, and the proposed statute specifies the
details of procedure for judicial review by the writ of mandate. The
proposals do not purport to be a complete solution to all the problems of
judicial review. Indeed, the steps which have been recommended by
some, as for example, the use of a simple statutory proceeding in place of

* The proposed legisldtion is set forth in Appendix A, Part 3. ‘
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JUDICIAL COUNCIL OF CALIFORNIA 27
T a - the extraordinary writs, do not seem feasible in view of the limited power
‘nia which the Legislature has to act in this field.

The major proposal consists of an amendment to the sections of the
the Code of Civil Procedure dealing with the writ of mandate. Without
the - affecting the historic uses of the writ it is suggested that, by the addition
1sly of a new section to the statute, the Legislature could prescribe the
ay | details of procedure where the writ is used for reviewing the adjudica-
ey tory deeisions of administrative bodies. One of the strongest arguments
ed, ‘ in support of such a proposal is contained in the concurring opinion in
des Stpper v. Urban, in which Justice Schauer says: .
ted - ““As to the legislative constitutional problem previously mentioned,
if [the Constitution] . . . does not preclude it from setting up

to a form or forms of procedure in the nature of the mandamus review
which has been developed. So long as it does not add to or subtract
1ce from the courts’ constitutional powers, express or inherent, it may
1t prescribe regulations which would constitute a guide for the publie,
he the administrative officers, and the courts. It should not be neces-
AT- sary for this court to have to improvise rules of procedure for review

at of the decisions of any of the several boards of the State, as is -
le trenched upon in the Dare case, yet the need for such rules is patent.
nt It seems highly probable that many df thie seemingly arbitrary prac-
st ! : tices of such agencies and many of the claims of injustice to indi-
or » viduals would be obviated if there were legislatively established
a standards and plans of procedure governing both the initial pro-
in . ceedings and the review thereof, known alike to the courts and
e- \'{ ’ boards and known by or available to the public. Not the least of
ct the beneficiaries of such legislation would be the boards and officers

ic themselves, most of whom are striving diligently and conscientiously

~ to serve the public despite the uncertainties of the procedures which
they have attempted to follow and to which they have been sub-
jeeted.”” [22 Cal. 2d 138, 151, 137 P. 2d 425, 431 (1943).]

£ : The suggested amendment to the Code of Civil Procedure would be
?' ~ numbered Section 1094.5 and it is set forth in Part 3 of Appendix A in -
't this report. The proposal is limited to cases involving administrative
'S , adjudication, and provides that the case shall be heard by a judge
;e without a jury. The record of the administrative proceeding is made
’1' available to the court and the expense of preparing the record is recover-
i able as costs by the successful party. The questions which are to be
- - considered by the court upon such review are specified at length and are
v ' modeled upon the statutory provisions suggested by other studies as well
f’ as upon the case law of this State. They include the questions: whether
> the board has exceeded its jurisdiction; whether there was a fair trial;
1 whether the board proceeded in the manner which the law requires;.
1 whether its order or decision is supported by the findings and the evidence

.adduced at the hearing. Where a challenge is made to the adequacy

. of the evidence to support the determination a dual provision is made.
Provision is made for the cases in which the court has the power to
exercise an independent judgment on the evidence and also for the cases
in which the court merely examines the record to ascertain whether the
decision is supported by substantial evidence,

AL Y N e
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28 TENTH BIENNIAL REPORT

This proposed amendment to the Code of Civil Procedure authorizes
the court to remand a case for further consideration by the agency in
the light of new evidence or, in cases in which the court can exercise an
independent judgment on the evidence, it authorizes the taking of the
new evidence in court. ' The judgment entered by the court may order
that the administrative decision be set aside or the court may affirm the
administrative action by refusing to issue the writ. In setting the case
aside the court may order that it be reconsidered by the board in the
light of the court’s judgment, but provision is made that the court shonld
not attempt to control the diseretion which is legally vested in the agency
in ordering such reconsideration. Finally it is proposed that, pending

- the determination of the proceedings for judicial review, a stay of the -

administrative order may bé granted by the court in which the action is
pending. The statute provides, however, that no such stay shall be
imposed or continued where it is against the public interest. This last
provision is intended to cover cases in which the court is satisfied that,
because of the particular factual situation, the administrative order
should be continued in effect pending the outecome of the proceeding for
judicial review, - o

In addition to the general amendment to the Code of Civil Procedure,
the proposed administrative procedure act includes a section designed
to cover the particular proceedings to which that act applies (Sec. 24).
Review of such proceedings is to be had by the writ of mandate and the
petition is required to be filed within 30 days after the agency’s power
to reconsider its decision expires. . Thus, the agency’s decision will be a
final one and the administrative process will be complete. The statute
providés, however, that the right to judicial review is not lost by a

failure to petition for reconsideration. The Council decided that the:

established policy requiring the exhaustion of administrative remedies
is adequately safeguarded by the requirement that the administrative
proceeding must be completed before the right to judicial review exists.
The proposed section of the administrative procedure act specifies what

a complete record of the administrative proceeding consists of, but per-

mits the petitioner to designate whatever portion of the record he chooses
to submit to the court. The agency can submit the rest of the record or
the court can order that it be submitted under the proposed Sec. 1094.5
of the Code of Civil Procedure. A provision is made for an extension of
the time for filing the petition for mandate where the agency delays in
preparing the record after it has been requested by the petitioner. The
agency is also permitted to file the original of any document in lieu of a
copy thereof. ' : ' -
The proposals in the field of judicial review are in substantially the
form in which they were submitted publicly in a tentative draft. They

* have received general approval from the agencies and from members of

the bar and the Council believes that the enactment of these recom-

mended statutes will produce a substantial improvement in our present -

procedure for the judicial review of administrative orders and decisions.

IV. Conclusion

There are many problems in California administrative procedure
untouched by the Judicial Council’s survey or by its recommendations
to the Legislature. Some of these problems may be more important or
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more complex than those which have already been examined. The recom-

-mendation that a Department of Administrative Procedure be estab-

lished in the State Government is intended to provide a means for their
ultimate solution but it might be useful to outline briefly the extent of
the work which remains to be done.

First, there are the fields of administrative action in which no
investigation has been made by the Council. It has already been pointed
out that no attempt was made to cover the quasi-legislative activities of
State agencies. Fair procedure requires adequate publicity for adminis-
trative regulations and an opportunity for those who are affected to
challenge their validity. The Legislature has already provided for the
publication of administrative rules and regulations in this State but the
procedure by which they are adopted and the procedure for challenging
them before the agency or the courts deserve careful study. Many types
of admmlstratlve adjudication were not covered by the Courteil’s work,
either because the function involved was not comparable to the d1sc1p11-
nary ‘proceedings of licensing boards or because of the organization of
the particular board. Thus, no attempt was made to cover preliminary
investigatory precceedings, routine examination procedure informal
adjudications, or the formal adjudications of such agencies as thie Indus-
trial Accident Commission, the Railroad Commleslon the State Personnel
Board, the California Emplovment Stabilization Commlssmn and many

- others. The omission of these problems and these agencies from the

Council’s survey was a limitation imposed by praectical considerations
and did not result from the conclusion that no improvement was needed.

Second, there are many problems which are not strictly procedural
in nature. In the course of the Council’s survey it was discovered that
many statutes preseribe very indefinite or inadequate grounds for admin- -
istrative action. Thus, the statute under which the State Board of
Accountancy operates provides merely that a certificate may be revoked
‘‘for cause.’” There is doubt as to the validity of such a provision and
a natural reluctance on the part of the agency to exercise its powers,
with a consequent loss of protection to the publie. Similarly, the power
vested in the State’s agencies does not follow any standard form, some
having only the power-to revoke without the power of suspension, pro-
bation or reprimand given to other agencies exercising the same kind of
function. One such power is the power to suspend a licensee temporarily
pending the determination of his case by the agency. Many State agen-
cies urged that such a provision be incorporated in the Council’s recom- -
mendatlons to the Legislature upon the ground that no power exists in
many agencies at present to put a partleular licensee out of operatlon in
an aggravated case soon enough to protect the Dpublic interest.  This
power involves far more than a problem of administrative procedure
and it was concluded that, while the Council’s recommendations would
preserve any existing power of temporary suspension, any agency desir-
ing such powers should secure them by specific legislation.

Finally, work remaing to be done upon certain problems within the
Judicial Counecil’s particular field of responsibility, The use of the
extraordinary.writ of mandate as the means for judicial review of admin-
istrative adjudication in California inevitably raises the question of the
adequacy of our present procedure in this field. The Council included
in its tentative draft a proposed constitutional amendment authorizing

Exhibit D - 10
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the Legislature to create a single form of special proceeding by which

the extraordinary writs of mandamus, certiorari and prohibition could
be obtained. This was intended as a procedural change only, for the
purpose of adapting the code concept of a single form of action to the
field of the extraordinary writs. The Judicial Counecil concluded, how-
ever, that it should not be proposed at the present time and as part of the

present report. Such a proposal affects the use of the extraordinary

writs in many fields other than that of administrative procedure, and

the present study does not constitute a sufficiently comprehensive back-

ground upon which to rest the proposal. In addition, there is'the possi-

~bility that legislation drafted after further study, without a constitu-

tional amendment, might accomplish most if not all of the necessary
reforms in our writ procedure. :
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the ADMINISTRATIVE AGENCIES SURVEY

he APPENDIX A. PROPOSED LEGISLATION

1 -

Il;g : PART 1 Act Creating a Department of Admmlstra.twe Procedure
k-

;csi- This proposed act would convert the present Department of Profes-

tu- sional and. Vocational Standards into a Department of Administrative

Ty Procedure. The new department would carry on all the functions of the

present department and, in addition, would be charged with the duty of
maintaining a staff of hearmg officers for the use of State agencies and
with the duty of continuing the improvement of administrative proce-
dure in California.

An act to amend Sections 23, 23.5, 100, 102, 150, 158, 203, 204, 400, 401,
409, 403, 404, 1601, 2100, 2701, 3010, 3146, 3148, 3151, 4000, 4063,
4070, 4800, 5000, 5510, 6500, 6702, 6710, 6721, 7000, 7301, 7501, 7503,
7601,7608, 8501, 8702, 8910, 16501, 19004 1.9030 1.9031 Of, and to add
Sectwns 1105 and 110.6 to the Busmess cmd Prafesswns Code, relat-
g to the employment of hearing officers and the continued study of

- admanistralive procedure. '

é The peopie of the State of Caliform'a do enact as follows :

SecTION 1. Sectlon 23 of the Business and Professions Code is
.amended to read as follows:

23. “‘Department,’’ unless otherwise defined, refers to the Depart-
ment of Administrative Procedure. .

Szo. 2. Section 23.5 of the Business and Professions Code is
! amended to read as follows:

' 23.5. ‘‘Director,’”’ unless othermse defined, refers to the D1reetor
of Administrative Procedure

Sec. 3. Section 100 of the Business and Professions Code is
amended to read as follows:

1 100. There is in the State Government a Department of Adminis-
trative Procedure.

Sro. 4. Seetlon 102 of the Business and Professmns Code is-
amended to read as follows:

102. TUpon the request of any board regulating, heensmg Or con-
trolling any professional or vocational occupation created by an initia-
tive act, the Director of Administrative Procedure may take over the
duties of the board under the same conditions and in the same manner
as provided in this code for other boards of like character. Such boards
shall pay a proportionate cost of the administration of the department
r on the same basis as is charged other boards included within the depart-

ment,

[31] ‘ .
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Sec, 22. Reconsideration

(a) The agency itself may order a reconsideration of all or part of

the case on its own motion or on petition of any party. The power to
order a reconsideration shall expire 30 days after the delivery or mailing
of a decision to respondent, or on the date set by the agency itself as the
effective date of the decision if such date oceurs prior to the expiration
of the 30-day period. If no action is taken on a petition within the time
allowed for ordering reconsideration the petition shall be deermed denied.

- (b) The case may be reconsidered by the agency itself on all the
pertinent parts of the record and such additional evidence and argument
as may be permitted, or may be assigned to a hearing officer. A recon-
sideration assigned to a hearing officer shall be subject to the procedure
provided in Section 18. If oral evidence is introduced before the agency
itself no agency member may vote unless he heard the evidence.

~ Sec. 23. Reinstatement and Reduction of Penalty

A person whose license has been revoked or suspended may petition
the agency for reinstatement or reduction of penalty after a period of
not less than one year has elapsed from the effective date of the decision
or from the date of the denial of a simiilar petition. The agency shall
give notice to the Attorney General of the filing of the petition and the
Attorney General and the petitioner shall be afforded an opportunity to
present either oral or written argument before the agency itself. The
agency itself shall decide the petition, and the decision shall include the
reasons therefor. This section shall not apply if the statutes dealing
with the particular ageney contain different provisions for:reinstatement
or reduction of penalty.

Sgc. 24, Judicial Review

Judicial review may be had by filing a petition for a writ of mandate
in accordance with the provisions of the Code of Civil Procedure. Except
as otherwise provided in this section any such petition shall be filed within
30 days after the last day on which reconsideration can be ordered. The
right to petition shall not be affected by the failure to seek reconsidera-

- tion before the agency. The complete record of the proceedings, or such

parts thereof as are designated by the petitioner, shall be prepared by
the agency and shall be delivered to petitioner upon the payment of the
expense of preparation and certification thereof. The complete record
includes the pleadings, all notices and orders issued by the agency, any

. proposed decision by a hearing officer, the final decision, a transcript of

all proceedings, the exhibits admitted or rejected, the written evidence
and any other papers in the case. Where petitioner, within 10 days after
the last day on which reconsideration can be ordered, requests the agency
to prepare all or any part of the record the time within which a petition
may be filed shall be extended until five days after its delivery to him.
The agency may file with the court the original of any document in the

record in lieu of a copy thereof.

Sec. 25. Continuances
The agency may grant continuances at any stage of the proceedings.
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PART 3. AMENDMENT TO THE CODE OF CIVIL PROCEDURE
JUDICIAL REVIEW OF ADMINISTRATIVE ACTION

1. Cahforma Statutes and Practice, and
2. California Cases

*The California Constitution imposes definite limitations with respect
.0 the procedures which are available for the judicial review of adminis-
rative action, and therefore most statutes are noncommital on the subject.
Jany .stamtes are silent (Chiropractic, Dental, Medical, Nurse, Optom-
try, Pharmacy). Some provlde that an administrative deemon is ‘“sub-
ect to review’’ (Contraectors, Pest Control), ‘‘subject to examination
n the conrts’’ (Arclntcetur‘ ) %ub;;er*t to such review as is permltted
r authorized by law’’ (Insurance), or is subject to ‘‘judicial review in
ccordance with law,”’ (Real Estate, Veterinary, Yacht) Statutes
ave provided that review may be had bv commencing ‘‘an action to
smpel approval’’ ( Osteopathlc) or by a ‘‘proceeding in a court of com-
etent jurisdiction’’ which ‘‘is governed by the Code of Civil Procedure’’
Cosmetologv). In certain cases the Legldaturﬂ has attempted to desig-
ate the procedure to be used by spemfymw the writs of review, mandate

> prohibition (Corporations), and in one case a statute hag provided
1at the decision of a board as to examinations shall not be ‘““‘subject to
:view by any court or other authority’” (Nurse).

 Generally speaking, writs of mandate and equity actions are used
ost frequently to secure judicial review of administrative action.
ctions for declaratory relief and writs of review are also used, as are
ecific proceedings deglgnated by the Legislature in particular cases.
he power of the courts to determine any just'ciable issue properly
‘ought before them often furnishes the basis for judicial review in
ations where there is no statutory provision as to the judicial review

administrative action?! or where the procedure designated by the
gislature can not be used cu11ght1111011a11v~

General limitations iinposed by the courts require that proceedings
T rev1ew1ng administrative action be brought within a reasonable time
vhere none is specified by statute).®> Similarly the courts have imposed
general limitation upon the right to judicial review which requires

}411 Bodingzon Blfg. Co. v. Calif. Employ. Comm., 17 Cal. 2d 321, 109 P. 2d 935
5 )‘ : )
® Sipper v. Urban, 22 Cal. 2d 138, 137 P. 2d 425 (1943) ; Hogg v. Real Estate
mmissioner, 54 Cal. App. 2d 712, 129 P. 2d 709 (1942).

® Orwitz v. Board of Dental Examiners, 55 Cal. App. 2d 888, 132 P. 2d 272
H2 ;-Campbell v. City of Los Angeles, 47 Cal. App. 2d 310, 117 P. 2d 901 (1941) ;
checo v, Clark, 44 Cal. App. 2d 147, 112 P. 2d 67 (1941) ; see Brown v. State
“Sonnel Board, 43 Cal. App. 2d 70, 110 P. 24 497 (1941).

[x33]
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..+ There is some indication that the situations in which supersedeas
m’ai‘j‘r be issued are inereasing, and that the eourts are not entirely satis-
fied with the strict rules as they exist now. Prohibitory injunctions have
ion'g' been held to be self-executing, and the courts in doubtful cases

have held some injunctions to be mandatory in order to issue supersedeas.
Recently a writ was issued in a case involving a prohibitory injunction.®s
3. Comparative Legislation
7 Parties entitled to review. A few of the statutes studied attempt
to. specify the parties entitled to review by providing that ‘‘any party
aggrieved’” or ‘‘adversely affected’’ by an administrative adjudiecation
may seek court relief.8¢ So general a definition leaves the determination
of proper parties to the courts,’” and is, therefore, futile.®®
. Form of action to obtain review. Some statutes allow appeals from

administrative agencies directly to the courts in the same or in a similar
manner as in civil actions.®® Other statutes merely codify the rights to
the various remedies heretofore employed by providing that legal, equi-
table or declaratory relief is available as well as the remedies afforded
by the extraordinary writs.?® Still other statutes provide that review
may be had by a special statutory proceeding initiated by a petition in
the manner of a petition for an extraordinary writ.®? In New York such
legislation abolishes all the extraordinary writs except habeas corpus,
thereby simplifying the law and facilitating relief. A similar proposal
is'incorporated in the Minn. Proposed Rev. Act; the Ill. Proposed Jud.
Bev. Act provides that the petition allowed thereunder shall be the exclu- .
Sive means of obtaining judicial review, but does not attempt to abolish
the writs for all purposes. None of these acts purports to curtail the
relief obtainable.?? '

" 'The time within which relief must be sought whether by appeal or

special proceeding varies from 15 days to 4 months, with the average
being 30 days. ' ' .

?2 Cal. App. 527, 217 P. 133 (1983) (appeal from denial of writ of prohibition) ;
:;1 re Graves, 6‘2 Cal. App. 168, 216 P. 386 (1923) (appeal from judgment suspending
i;j%’rggﬂ. But see Painless Parker v. Bd. of Dental Examiners, 108 Cal. App.
W“er’ t %P. 421 (1930) which indicates in a dictum that the cases in which appeals
aftéi ciixe.n after a dgn}e_ll of certiorari are not controlled by the cases involving appeals
i enial of 1Jroh11?1t1on, and that in the certiorari cases there might be something
esilat_ure of a writ of execution which could be stayed. .
Co _Ll(?kley v. County Bd. of Education, supre, note 83; Wood v. Bd. of Fire
] m-,sg(} Cal. App. 594, 195 P. 739 (1920). :
(1949 See Note, “Supersedeas: Use of the Writ to Stay Prohibitory Injunctions,”
= 8)s 30 Cal. L. Rev. 209. .
Aet Sef'l?}. AT Proposed Act, See. 9 (a) ; Model Act, Sec. 11 (1) ; N. D. Unif. Prac.
ST Re 495 U. 8. Sen. Bill 674, Sec. 311 (b).
. Comment to A. B. A. Proposed Act, (1944) 20 A. B. A. Jour. 44.
sg Atty. Gen. Rep., p. S5. ' '
Unit Pll-\(I)' (31 Revoc. of Licenses Act, See. 150-4 ; N. D. Unif. Prac. Act, Sec. 15; Ohio
. .WA% . Act, Sec. 154-73 ; Pa. Proposed Prac. Act, Sec. 41.
o Ili -A. Proposed Act, Sec. 9 (b) ; U. S. Sen. Bill 674, Secs. 311 (a), (b).
- Proposed Jud. Rev. Act, Seé¢. 1; Minn. Proposed Review Act, Sec. 1; Model

A ,
SCt’, Sec;) 11, N. G, Proposed Unif. Proced. Act, Sec. 9 (b) ; N. Y. Civil Practice Act,
ec. 1283 et seq, .

02
law Dleaodx‘l the character of the extraordinary writs as vestigial branches of common-
of the Jué}lg and the procedural difficulties caused thereby see Third Annual Report
lcial Council of New York (1937), p. 129 et ff.

10—41000
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DECLARATION OF SERVICE BY U.S. MAIL

Case Name:  Saint Francis Memorial Hospital v. California Department of Public Health
No.: S249132

I declare:

- Iam employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. 1 am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States
Postal Service with postage thereon fully prepaid that same day in the ordinary course of
business.

On December 5, 2018, I served the attached REQUEST FOR JUDICIAL NOTICE;
MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF GONZALO
C. MARTINEZ by placing a true copy thereof enclosed in a sealed envelope in the internal mail
collection system at the Office of the Attorney General at 455 Golden Gate Avenue, Suite 11000,
San Francisco, CA 94102-7004, addressed as follows:

Cyrus Ali Tabari

Sheuerman, Martini, Tabari, Zenere & Clerk of Court

Garvin California Court of Appeal

1033 Willow Street First District

San Jose, CA 95125 350 McAllister Street

Attorneys for Plaintiff and Appellant San Francisco, CA 94102
Case No. A150545

Clerk of Court

~ San Mateo Superior Court
c/o Hon. George A. Miram
400 County Center
Redwood City, CA 94063
Case No. CIV537118

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on December 5, 2018, at San Francisco,

California.
M. Campos U(/( . g%}?@,

Declarant Signature

SA2018302482 ‘

POS for RIN.docx



