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Plaintiffs and Real Parties in Interest;, CHARLES LEE and PEDRO
CHEVEZ, individually, and on behalf of all others similarly situated (“Real
Parties”), hereby file this Answering Brief on the Merits in response to the
Opening Brief filed by Defendant and Petitioner, DYNAMEX OPERATIONS

WEST, INC. (“Dynamex”).

|
INTRODUCTION

Misclassification of entire corporate workforces as independent
contractors is found in an increasing number of workplaces in California, as
business seek to bypass the regulations and costs associated with properly
employing people. Cynically comparing these workforces to “entrepreneurs,”
those businesses turn authentic independent contractor relationships on their
head: instead of a contractor starting a business and then seeking out
customers, the “customer” in misclassification cases such as this one creates
the independent contractor in a fashion tailored to fit the customer’s exclusive
needs. Such misclassification or “restructuring” of labor is most often
associated with businesses (like Dynamex, in this case) which require a large
workforce of unskilled labor to perform an integral part of their production of
goods or provisioning of services, and has gained dubious prominence in the

parcel delivery industry.



Consequently, the timing of this Court’s recent decision in Martinez v.
Combs (2010) 49 Cal.4th 35 could not have been more relevant. Indeed,
although many companies had specifically designed their “independent
contractor” operations (like incorporation “kits”) to avoid classwide scrutiny
under the traditional common law test of employment, Martinez identified the
Industrial Welfare Commission (“IWC”) wage orders as another source for
evaluating employment — one that was broader than the common law —
specially designed to pierce through subterfuge and to reach “irregular working
arrangements.”

Subsequently, this Court in Ayala v. Antelope Valley Newspapers, Inc.
(2014) 59 Cal.4th 522 then revisited the common law definition of the
employee relationship under the factors it previously announced in S.G.
Borello & Sons, Inc. v. Department of Industrial Relations (1989) 48 Cal.3d
341. In doing so, it clarified that the predominant indicia of employment under
that test — the right to control — should focus more on an employer’s right to
exercise control over its workforce than on variations in how that right is
exercised, given that many tasks (like delivering a newspaper or a parcel) do

not require detailed control.



In light of those two landmark decisions, this Court has now granted

review to consider the following issue:

In a wage and hour class action involving claims
that the plaintiffs were misclassified as
independent contractors, may a class be certified
based on the Industrial Welfare Commission
definition of employee as construed in Martinez v.
Combs (2010) 49 Cal.4th 35, or should the
common law test for distinguishing between
employees and independent contractors discussed
in S.G. Borello & Sons, Inc. v. Department of
Industrial Relations (1989) 48 Cal.3d 341 control?

The simple answer is that both tests remain viable, and may be applied
depending upon the circumstances presented and the claims asserted. As the
Court of Appeal concluded below, the trial court correctly allowed Real Parties
to rely on the IWC’s definition of an employment relationship for purposes of
those claims falling within the scope of Wage Order No. 9-2001 (“Wage Order
No. 97; see Cal. Code Regs., tit. 8, § 11090.) With respect to any claims which
may theoretically fall outside the scope of Wage Order No. 9, the Court of
Appeal further observed (without deciding) that the common law “Borello
factors” test will control, as that test was subsequently refined by this Court’s
recent decision in Ayala. That application of both the “Wage Order test” and
the “Borello factors test” properly recognizes the broadly delegated role the
Legislature intended the IWC and its wage orders to occupy in regulating the

employment relationship in California, while also allowing well-developed
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common law standards to remain relevant in defining that relationship where
no wage order is implicated.

Accordingly, Real Parties discuss below why the Court of Appeal
properly determined that both tests remain viable, but further explain why only
the Wage Order test need be applied in this case. They further detail how it is
the nature of the claims presented, and whether or not a wage order is
associated with those claims, which determines which test of employment
should be applied. Where no wage order is connected with those claims, Real
Parties further clarify how this Court should approve the use of the Borello
factors common law test, as further clarified by this Court in Ayala. Finally,
Real Parties illustrate how, in any event, whether the Wage Order test of
Borello factors test is utilized, the Court of Appeal’s decision upholding
certification of the Real Parties’ wage and hour claims was fundamentally
correct and should be affirmed by this Court. Accordingly, Real Parties
respectfully request this Court to affirm the Court of Appeal’s ruling in this
matter and to remand the case back to the trial court for a determination on the

merits of their certified claims.



IL.

RELEVANT FACTS AND PROCEDURAL HISTORY

A.  Background Facts.

As the Court of Appeal previously recognized in its first opinion in this
case, Dynamex is a nationwide courier and delivery service, which has
operated in California since 1995 through its wholly-owned subsidiary entities,
using Real Party drivers to make deliveries of packages, letters, and parcels to
Dynamex customers. (See Lee v. Dynamex, Inc. (2008) 166 Cal.App.4th 1325,
1329-1330.) In 1995, Dynamex expanded its operations into California, and at
that time, operated four facilities in California: La Mirada, Hayward,
Sacramento, and San Diego. (/bid.)

As alleged by Real Parties, as late as April of 2001, Dynamex employed
approximately 810 drivers in California, considering and compensating them as
its “employees.” (lbid.) But in December of 2004, Dynamex management
decided to unilaterally change that employment relationship.  (/bid.)
Specifically, Dynamex — without first undertaking any analysis or study to
determine whether its drivers (the Real Parties), in light of their duties, could
be properly reclassified under California law — “converted” all of its employee

drivers to “independent contractors.” (/bid.)



Notwithstanding that change in label, Real Parties contend that after they
were reclassified by Dynamex as “independent contractors,” they have, as a
practical matter, continued to perform the very same tasks as when Dynamex
classified them as “employees,” with no substantive change in the means of
performing their duties or the level of control exerted by Dynamex over their
work. (Exh. 20.)'

Indeed, under that new regime, Dynamex continues to utilize Real
Parties to service either fixed or dedicated Dynamex-designated routes, and to
be available for “on-demand” pickups and deliveries to and from Dynamex
customers. (/bid.; see also Lee, supra, 166 Cal.App.4th at 1329-1330.)
Specifically, for fixed routes, Real Parties are assigned a route by Dynamex
and service that route for either a flat-fee or for a set amount per package
picked-up and delivered. (Lee, supra, 166 Cal.App.4th at 1329-1330.) For on-
demand work, Real Parties maintain contact with Dynamex via a required
cellular phone and are assigned work by Dynamex dispatchers. (/bid.) For
either set-routes or on-demand work, Real Parties perform pick-ups and
deliveries to Dynamex customers, as assigned and according to Dynamex

requirements, using their personal vehicles, wearing Dynamex uniform shirts

' Factual references in this brief are to the 24 volumes of exhibits
%ynamex filed with its writ petition, abbreviated as follows: S[Exh.. number] at
[Bates-stamped page number]; and to the Court of Appeal’s Slip Opinion,
abbreviated as follows: (Opn. at [page].)



and badges, and maintaining contact with Dynamex dispatchers via their
specifically required cellular telephones, for which Real Parties must pay the
costs of obtaining that phone service. (/bid.) Further, Dynamex establishes the
rates for its customers serviced by Real Parties, such that Real Parties have no
control over the price charged to Dynamex customers for the pick-up or
delivery services they perform on behalf of Dynamex. (/bid.)

As previewed above, the economic advantage Dynamex enjoys by this
scheme is purely economic. For example, Dynamex requires Real Parties to
use their personal vehicles in rendering services and does not provide
reimbursement for any of the miles driven by drivers in the performance of
their duties. (Exh. 20 at 1739.) Further, Real Parties are required to obtain
their own policies of vehicle insurance coverage, as well as occupational and
accident insurance of a type specified by Dynamex and provided by an
affiliated third-party entity, the National Independent Contractor’s Association
(“NICA”), which Dynamex then requires all Real Parties to join and to pay its
dues. (Lee, supra, 166 Cal.App.4th at 1329-1330.) NICA, and later Dynamex,
issues “settlement checks” as payment for work performed by Real Parties
which contain no itemization of hours worked, rates of pay, or any detail as to

how the “commission” sum was calculated. (/bid.)



Real Parties also contend that they cannot practically refuse work
assigned by Dynamex and can face discipline or “blackballing” if they
attempted to do so, despite Dynamex’s “official” policy to the contrary. (Ibid.)
Further, Real Parties are expected to work a particular time or route and to
maintain contact with Dynamex during their “on-time” so as to be available for
additional work from Dynamex and provide Dynamex with status of work
already being performed. (/bid.) Notably, Real Parties may be terminated by

Dynamex without notice, and for any or no reason. (/bid.)

B. Real Parties’ Claims in the Respondent Court.

On April 15, 2005, Real Parties filed a class action lawsuit against
Dynamex to address what they characterize as “a systematic course of
conduct” by Dynamex, including illegal émployment practices and policies in
violation of the IWC’s Wage Orders, the California Labor Code, the California
Business and Professions Code, and the public policy of the State of California.
(Exh. 1.)

Specifically, Real Parties alleged that as late as 2004, they were properly
considered to be Dynamex’s employees, subject to well-established rights,
benefits and protections under California law. (Exh 1; see also Exh. 20 [Real
Parties’ operative Second Amended Complaint].) However, in an effort to
illegally shift its costs of doing business to those employees, Real Parties

8



contended that Dynamex unilaterally decided to reclassify its employees as
“independent contractors” in order to avoid: (a) maintaining or paying for
Workers’ Compensation Insurance for the protection of Real Parties; (b)
paying overtime premium pay to Real Parties for hours worked in excess of
eight per day or forty per week; (c) paying the employer’s share of payroll
taxes for Real Parties, as required by federal and state law; (d) reimbursing
Real Parties for the costs they incur for vehicle expenses, tolls, parking,
insurance or other expenses incurred in direct consequence of the discharge of
their duties; (e) paying any share of the cost of medical or other health
insurance for Real Parties, while paying such costs for its other employees; (f)
providing or paying for State Disability Insurance for Real Parties, although,
again, it did so for its other employees; and (g) paying Real Parties the
California minimum wage for all hours worked. (/bid.)

Real Parties further contended that Dynamex requires all of them to
enter into a contract or agreement with NICA for the primary purpose of
creating and maintaining the illusion of an arms-length relationship between
Dynamex and Real Parties to enable Dynamex to claim that Real Parties are
properly classified as “independent contractors.” (Ibid.)

Real Parties’ operative complaint sounded in five causes of action, all of

which they allege are proper for class treatment:



° First Cause of Action: Unfair business practices in violation of
California Business and Professions Code Section 17200;

° Second Cause of Action: Unlawful business practices in violation
of California Business and Professions Code Section 17200;

° Third Cause of Action: Failure to pay overtime compensation,
in violation of California law;

. Fourth Cause of Action: Failure to provide properly itemized
wage statements, in violation of California law; and

o Fifth Cause of Action: Failure to compensate for business
expenses, in violation of California law. (Exh. 20.)

On that basis, Real Parties sought monetary damages, statutory damages

and penalties, injunctive relief, and restitution. (/bid.)

C. Class Proceedings in the Respondent Court.

Dynamex’s Opening Brief lays out the basic chronology of events
leading up to the Respondent Court’s most recent denial of Dynamex’s second
motion to decertify the class. Consequently, a long overview of the procedural
history will be omitted here. Suffice it to say that Dynamex has repeatedly
attempted to block class certification, and to decertify any class the Respondent

Court has certified.
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Specifically, the Respondent Court initially granted class certification in
July of 2009 for the benefit of over 1,800 putative class members. (Exh. 34;
Exh. 59 [internal exhibits 1-2]; see also Exh 71 at 6542-6545.) As aresult of a
mutually agreed, jointly drafted, and court-ordered questionnaire process, a
total of 279 drivers returned questionnaires. (/bid.) The parties then further
agreed that 50 drivers did not qualify as class members for various reasons, 186
drivers did qualify as class members based on their questionnaire responses,
and there was a dispute about the status of another 45 drivers. (/bid.) The
Respondent Court ultimately resolved class membership issues on October 31,
2011, with all 45 disputed drivers determined to be class members based on
their questionnaires. (/bid.)

In the interim, Dynamex brought its first motion to decertify the class in
December of 2010. (/bid.) On February 9, 2011 the Respondent Court granted
that motion to decertify, but vacated it and ordered the decertification motion
and the Real Parties renewed motion to certify to be heard on April 4, 2011.
(Ibid.) Following a short continuance, on May 18, 2011, the Respondent Court
denied that decertification motion and again granted class certification with a
modified class definition. (/bid.) In doing so, the Court found that the
proposed class was ascertainable, there was sufficient numerosity such that

individual joinder was impracticable, and Real Parties were typical class
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members and adequate class representatives. (Exh. 71 at 6549-6566.) The
Respondent Court also found that common issues predominate, and cited this
Court’s decision in Martinez as providing further definitional guidance on the
common issue of whether Real Parties were Dynamex’s employees. (/bid.)
Notably, Dynamex did not seek writ review of that class certification
order, but instead moved yet again to decertify the class. The last such motion,
denied by the Respondent Court on April 22, 2013, served as the basis for

Dynamex’s writ petition to the Court of Appeal. (See Exh 82.)

D. The Court of Appeal’s Opinion.

After initially issuing an order to show cause why the Respondent Court
should not be compelled to vacate its order denying the motion to decertify the
class, the Court of Appeal ultimately granted Dynamex’s writ petition only in
part. (Opn. at 3.) Specifically, it concluded that the Respondent Court
correctly allowed Real Parties to rely on the IWC’s definition of an
employment relationship for purposes of those claims falling within the scope
of Wage Order No. 9-2001 (Wage Order No. 9). (lbid.) With respect to any
additional claims theoretically falling outside the scope of Wage Order No. 9,
the Court of Appeal held that the common law Borello factors definition of
employee should control, and as to those claims, remanded the matter to allow
the Respondent Court to reevaluate more closely the nature of those claims and

12



whether, in light of this Court’s interim decision in Ayala, class certification
remains appropriate for those other claims under that refined common law test.
(Ibid.)

In reaching that decision, the Court of Appeal first undertook a careful
and detailed review of the common law Borello factors test traditionally used
to define the employment relationship, and the refinements made to that test by
this Court’s subsequent decision in Ayala. (Opn. at 7.) In doing so, the Court
of Appeal recognized that this Court in Ayala had previously sought
supplemental briefing discussing the relevance of its decision in Martinez and
the impact, if any, of IWC Wage Order No. 1-2001 to the class certification
issues raised in Ayala. However, it also noted how this Court in Ayala
ultimately declined to address that issue and resorted instead to the common
law Borello factors test because the plaintiffs in Ayala had proceeded under
that common law test in seeking class certification. (Opn. at 8, citing Ayala,
supra, 59 Cal.4th at 531.)

The Court of Appeal next analyzed this Court’s discussion of the Wage
Order test discussed in Martinez. (Opn. at 8-12.) It observed how this Court in
Martinez: (1) “discussed at length the impact of the IWC regulatory scheme on
whether an employment relationship had arisen”; (2) “made clear that IWC

wage orders are to be accorded the same weight as statutes”; and (3) confirmed
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that “the applicable wage order defines the employment relationship for wage
and hour claims within its scope.” (Opn. at 9, citing Martinez, supra, 49
Cal.4th at 52, 61.) That discussion in Martinez was further buttressed by this
Court’s previous analysis in Brinker Restaurant Corp. v. Superior Court
(2012) 53 Cal.4th 1004, where it had reiterated the delegated authority the IWC
uniquely enjoys “to investigate various industries and promulgate wage orders
fixing for each industry minimum wages, maximum hours of work, and
conditions of labor.” (Opn. at 9, citing Brinker, supra, 53 Cal. 4th at 1026.)
This is so even though the Legislature defunded the IWC in 2004, as its 18
wage orders remain in full force and effect in 16 distinct industries or
occupations, along with one general minimum wage order, and one order
implementing the Eight-Hour-Day Restoration and Workplace Flexibility Act
of 1999. (Opﬁ. at 10, fn. §, citing Peabody v. Time Warner Cable, Inc. (2014)
59 Cal.4th 662, 667, fn.3.) Thus, in light of Martinez’s very clear directive that
limiting plaintiff-employees to the common law Borello factors test where a
wage order is implicated would “impair the commission’s authority and
effectiveness of its wage orders,” the Court of Appeal correctly concluded that
the Wage Order test could be applied to at least a portion of the Real Parties’
class claims. (Opn. at 11-12.) Indeed, as this Court emphasized in Martinez —

and as was further recognized by the Court of Appeal — “[w]ere we to define
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employment exclusively according to the common law in the civil actions for
unpaid wages we would render the commission’s definitions effectively
meaningless.” (Opn. at 11, citing Martinez, supra, 49 Cal.4th at 65.) As such,
the Court of Appeal permitted the Wage Order test for employment to be
utilized for Real Parties’ claims arising under Wage Order No. 9 consistent
~with the IWC’s broad regulatory authority and the definitional standards it has
adopted to exercise that authority, both of which extend well beyond the
confines of the common law. (See also Opn. at 11-12 [further observing how
“Martinez, in effect, fills the gap between the common law employer-focused
approach and the need for a standard attuned to the needs and protection of
employees,” especially where the IWC Wage Orders “provide an employee-
centric test gauged to mitigate the potential for employee abuse in the
workplace . . . .”]; id. at 12 [where the Court of Appeal further recognized this
Court’s unmistakable admonition in Martinez that “[f]or a court to refuse to
enforce such a provision in a presumptively valid wage order simply because it
differs from the common law would thus endanger the commission’s ability to

achieve its statutory purposes”].)
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It was on those related bases that the Court of Appeal also rejected
Dynamex’s rhetorical argument that under the Wage Order test, no
independent contractor relationship could exist in California. (Opn. at 12-13.)
It further cited to numerous cases — most notable Bradley v. Networkers
International, LLC (2012) 211 Cal.App.4th 1129 — where certification of a
class of telecommunication workers was upheld under either the Borello
factors test or the Wage Order test. (/bid.) The Court of Appeal further
concluded that Dynamex had failed to demonstrate that Martinez’s discussion
and analysis of the Wage Order test was simply limited to determining whether
an entity is a joint employer, as “nothing in [Martinez] supports a limitation of
this nature; and, as the foregoing discussion demonstrates, no other court has
adopted it.” (Opn. at 16, fn. 14.)

Accordingly, the Court of Appeal granted Dynamex’s writ petition only
as to those claims asserted by Real Parties which might theoretically fall
outside the wage orders, and as to those claims, remanded the matter back to
the Respondent Court for reevaluation of the nature of those claims. In all

other respects, it denied Dynamex relief. (Opn. at 18.)
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III.

DISCUSSION

A. The Problem: The Rising Tide of Misclassification of Employees
as Independent Contractors.

1. The Financial Incentives to Misclassify.

Businesses which require a large workforce of relatively unskilled
workers to operate are incentivized to misclassify those workers as independent
contractors to avoid several employment-related obligations and thereby save
on labor and administration costs, often the highest component of their
operating overhead. For example, independent contractor misclassification
enables those businesses to avoid mandatory payroll taxes, including the
employers’ half of the Social Security pension contribution and Medicare tax,
which nationwide totaled 15.3% of gross wages for 2013 and 2014.
Additionally, those employers avoid paying both state and federal
unemployment insurance taxes because independent contractors are not
considered employees and thus are not covered by the unemployment
insurance system unless they affirmatively appeal and win coverage as

employees.”

2 See, generally, Reif, To “Su%;r or Permit to Work”: Did Conjgress and
State Legislatures Say What They Meant and Mean What They Said? (2014) 6
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Businesses that misclassify their workforce also avoid legally required
workers’ compensation insurance and state mandates concerning that coverage,
as well as disability insurance. ~Workers’ compensation and disability
programs vary across states, so the cost that employers seek to avoid varies as
well. However, where workers’ compensation premiums for individual
employers and specific jobs are affected by injury frequency and severity,
some industries have a greater stake in avoiding premiums (and workplace and
disability-related disputes) and therefore have a higher incidence of
misclassification than others.

But perhaps most relevant to this case is the fact that employers who
misclassify their workforce avoid the reach and scope of California’s labor
laws, meant to protect the wages and working conditions of employees in the
state. This includes regulation of wages and hours worked, meal and rest
breaks, payroll documentation and reporting, and expense reimbursements,
among many others. Indeed, sophisticated employers who misclassify their
workforce can operate outside California’s labor restrictions by dictating

highly advantageous terms and conditions of employment based upon

Northeastern Univ. LJ. 347 (No. 2); Carre, Independent Contractor
Misclassification, a report for the Economic Policy Institute (June 8, 2012):
http.//www.epi.org/publication/independent-contractor-misclassification/; :
United States Department of Labor (Wage and Hour Division) Administrator’s
Interpretation No. 2015-1 (July 15, 2015).
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“independent contractor” contracts which they alone draft, propose, and require
to be accepted without negotiation as a condition of offering employment to
unskilled or uneducated workers. Those workers typically lack economic and
bargaining leverage and therefore often feel that they have no choice but to
agree to those onerous terms and conditions in order to work. Yet
misclassifying employers facetiously applaud those contractual arrangements
as providing “entrepreneurial opportunities,” even though those same workers

otherwise do not operate independent businesses of their own.

2. The Legal and Economic Impacts of Misclassification.

The costs of employee misclassification to tax, social insurance systems,
and to workers add up. Businesses that misclassify fail to pay mandatory
payroll taxes, Social Security and Medicare (FICA), unemployment insurance,
and workers’ compensation insurance. Instead, the purported “independent
contractor” is made wholly responsible for the full FICA tax, rather than half.
(Carre, supra, Independent Contractor Misclassification.) That loss of billions
of dollars in tax revenue alone creates a significant financial burden for local,
state, and the federal governments, not only due to lost revenue but also

because of the added cost of providing social services to uninsured workers.

(Ibid.)
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Competing businesses also are harmed by the practice of worker
misclassification. Law-abiding firms that pay their taxes and properly classify
their workers as employees face a competitive disadvantage and may feel
pressured to cut corners with their workers’ employment status if they wish to
remain competitive. Indeed, employers who play by the rules and comply with
all employment laws lose when they are underbid by others who have lowered
their labor costs by shedding workers and avoiding mandated payroll taxes and
compliance with wage and hour laws. (/bid.) Thus, the proliferation of
misclassification in some industries further incentivizes competitors to engage
in a perverse “race to the bottom” to also misclassify their workforce so they
can compete in an increasingly price-sensitive marketplace. (/bid.)

B. The Evolution of Common Law Standards Developed to Address
Rampant Misclassification.

1.  Borello and Its Progeny.

In Borello, this Court examined whether a group of migrant “share
farmers” were employees for workers’ compensation purposes despite an
apparent absence of direct supervision and a written agreement purporting to
make them “independent contractors.” (Borello, supra, 48 Cal.3d at 351.) In
doing so, this Court re-examined the traditional common law test of
employment, noting that it had primarily evolved to delineate principals’
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vicarious liability for the tortious acts of their workers. (/d. at 350.) Within
that developmental context, the main focus was on the degree of “supervisory
power” possessed by the principal; that is, the principal’s “right to direct the
details of the work” or to assert “complete and authoritative control of the
mode and manner in which the work is performed.” (/bid.) In other words, as
Borello observed, “[t]he extent to which the employer had a right to control
[the details of the service] activities was . . . highly relevant to the question
whether the employer ought to be legally liable for them.” (/bid.)

In revisiting that test, however, the Borello court held that the common
law conception of “control” was far too restrictive and “often of little use” in
evaluating “the infinite variety of service arrangements” where direct control is
not common or necessary. Indeed, Borello reasoned that in those
circumstances, direct control of the details of the work need not be shown, so
long as the principal retains pervasive control over the operation as a whole,
and the worker’s duties are an integral part of the operation. (Borello, supra,
48 Cal.3d at 355-358.) Finding that the grower in that case maintained that sort
of pervasive control over the entire cucumber growing and harvesting

enterprise, the Borello court warned:
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A business entity may not avoid its statutory
obligations by carving up its production process
into minute steps, then asserting that it lacks
“control” over the exact means by which one such
step is performed by the responsible workers. (/d.
at 357.)

Additionally, while examining other “secondary” factors, this Court in
Borello further emphasized that: (a) “strong evidentiary support of the
employment relationship is the right of the employer to end the service
whenever he sees fit to do so” (id. at 350); (b) the permanence of the
relationship the grower had with the workers (i.e., many returned every year to
form an integral part of the grower’s enterprise) was also “strong indicator”
that the workers were employees and not “independent contractors” (id. at
357); and (c) the contract which purported to make the workers “independent
contractors” was offered by the grower on a “take it or leave it” basis, with no
real opportunity to negotiate terms. (/d. at 358-359.) Accordingly, with those
factors properly framed, the Borello court had little difficulty concluding that
the workers were employees and not “independent contractors.” (/d. at 360.)

In the wake of Borello, several Court of Appeal decisions have applied
its more expansive definition of “control” to find — in a variety of contexts —
that workers labeled by their principals as “independent contractors” were
instead employees, especially where the work in question did not by its nature

require detailed control, and the principal maintained pervasive control over
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the entire enterprise. (See, e.g., Yellow Cab Cooperative, Inc. v. Workers’
Comp. Appeals Bd. (1991) 226 Cal.App.3d 1288, 1298-1299 [where the First
District found that “lease agreements” with cab drivers did not make them
independent contractors, but were a mere “subterfuge” to avoid California’s
workers’ compensation law in light of their employers’ pervasive control over
their work]; accord Santa Cruz Transportation, Inc. v. Unemployment Ins.
Appeals Bd. (1991) 235 Cal.App.3d 1363 [where the Sixth District also applied
Borello’s expansive definition of “control” to reach a similar result]; see also
Waggener v. County of Los Angeles (1995) 39 Cal.App.4th 1078, 1082-1083
[where the Second District held that although County does not, and cannot,
exercise control over juror’s ultimate work product (that is, the deliberative
process), County does exercise pervasive control over the entire jury operation,
thereby making jurors “employees” under the Workers’ Compensation Act];
Gonzalez v. WCAB (1996) 46 Cal.App.4th 1584, 1592-1594 [where the Second
District reasoned that newspaper delivery workers who worked daily delivery
routes were employees, even where there was no control of the details of their
work, given their permanent integration into their principal’s core business and
their principal’s pervasive control over that delivery operation}; Ware v.
Workers’ Comp. Appeals Bd. (1999) 78 Cal.App.4th 508, 514-515 [where the

Second District found golf caddies to be employees and not independent
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contractors, even where Golf Club members directed caddies on the golf
course, but Golf Club retained pervasive control over caddie operations as a
whole, and caddying services was an integral part of Golf Club’s business].)
Moreover, a recent spate of decisions has only reinforced Borello’s more
expansive definition of “control” in the relevant parcel delivery industry. For
example, in JKH Enterprises v. Dept. of Industrial Relations (2006) 142
Cal.App.4th 1046, the Sixth District affirmed that the appellant, AAA Courier
(a Bay Area courier service) had misclassified its drivers as “independent
contractors” and had therefore failed to procure workers’ compensation
coverage for them. (JKH Enterprises, supra, 142 Cal.App.4th 1046, 1064-
1065.) It did so finding that the delivery functions of the drivers — although not
controlled in detail by AAA Courier — constituted an integral part of the entire
delivery enterprise, over which AAA Courier retained pervasive control. (/bid.
[“the functions performed by the drivers, pick-up and delivery of papers or
packages and driving in between . . . constituted the integral heart of JKH’s
courier service business. By obtaining the clients in need of the service and
providing the workers to conduct it, JKH retained all necessary control over

the operation as a whole”’] [emph. in orig.].)
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Similarly, in Air Couriers International v. Employment Devel. Dept.
(2007) 150 Cal.App.4th 923, the Third District ruled that drivers who worked
for another parcel delivery business (“Sonic”) should be considered employees,
notwithstanding some indicia of an independent contractor relationship.
Notably, in making that finding, the A4ir Couriers court rejected Sonic’s
contention that the standards established in Borello are only relevant to
determining coverage under the Workers’ Compensation Act and do not apply
in other contexts, where the policy concerns behind the Act are not present.
(Air Couriers, supra, 150 Cal.App.4th at 932-937.) It then concluded that the
nature of Sonic’s delivery operation did not make detailed control of its drivers
necessary. (/d. at 937 [“take this package from point A to point B”].) Yet, as
Sonic maintained pervasive control over its overall delivery operation, had a
long term working relationship with its drivers (most of whom worked regular
schedules), and the drivers performed “an integral and entirely essential aspect
of Sonic’s business,” Air Couriers found that drivers were improperly
classified by Sonic as “independent contractors.” (/d. at 937-939.)

And in Estrada v. Fedex Ground Package Systems, Inc. (2007) 154
Cal.App.4th 1, the Second District similarly opined that FedEx had
misclassified it