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INTRODUCTION 
This Court has recognized that “there is no simple or 

universal formula to solve all presentence credit issues,” and any 

possible approach will “produce some incongruous results and 

arguable unfairness when compared to a theoretical state of 

perfect and equal justice.”  (In re Joyner (1989) 48 Cal.3d 487, 

495.)  Through Penal Code section 2900.5, subdivision (b), the 

Legislature has chosen to award presentence custody credit in a 

manner that this Court has characterized as requiring strict 

causation.  (People v. Bruner (1995) Cal.4th 1178, 1192.)1  This 

Court’s strict-causation rule is long settled and fulfills the 

interpretative aim of providing a rule “which is faithful to [the 

statutory] language, which produces fair and reasonable results 

in a majority of cases, and which can be readily understood and 

applied by trial courts.”  (Joyner, at p. 495.)  

Like the Court of Appeal below, appellant argues for an 

interpretation of section 2900.5, subdivision (b), that would 

award presentence credit against all cases that are ultimately 

resolved together in a unified hearing, regardless of the 

defendant’s actual custody status in each individual case.  But 

under section 2900.5, subdivision (b)’s plain terms, presentence 

custody credit is authorized against a sentence in a case only if 

the custody resulted from the underlying conduct in that case.  

The legislative history and this Court’s precedent confirm that 

the statute does not contain any exception to that requirement—

 
1 All subsequent statutory references are to the Penal Code. 
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even where a defendant is sentenced to concurrent terms on 

multiple cases at a single sentencing hearing.   

As a policy matter, moreover, there is nothing about the 

consequences of the approach reflected in section 2900.5, 

subdivision (b), that would suggest that the result in this case 

falls outside the Legislature’s intent or would otherwise call for 

reinterpretation of the statute.  That is especially true in view of 

the options available to the court and the parties to maximize 

custody credit in cases like appellant’s.  The alternative approach 

advanced by appellant and the Court of Appeal could likewise be 

characterized as “fair and reasonable.”  (Opn. 9.)  But that is not 

the approach the Legislature has chosen, and appellant offers no 

persuasive reason to depart from the statute’s plain language and 

this Court’s decisions interpreting it.   

ARGUMENT 
SECTION 2900.5, SUBDIVISION (B), DOES NOT AUTHORIZE 
CREDIT FOR TIME A DEFENDANT WAS NOT IN CUSTODY ON A 
CASE EVEN IF THE DEFENDANT WAS IN PRESENTENCE 
CUSTODY ON A DIFFERENT CASE 
Appellant contends that he is entitled to credit against the 

terms imposed in all of his cases despite his being out of custody 

on some of them because the custodial cases and the noncustodial 

cases were all presentence and the custody was not also 

attributable to a previously adjudicated case.  (ABM 23.)  But 

section 2900.5, subdivision (b)’s plain language authorizes 

presentence credit in a case “only” if the custody in that case is 

“attributable to proceedings related to the same conduct for 

which the defendant has been convicted.”  That provision makes 

no exception for defendants in dual presentence-custody status 
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across multiple open cases—i.e., those in custody on at least one 

case and out of custody on at least one case.  Nor does the 

statute’s legislative history, this Court’s decisions, or another 

compelling reason support such an exception. 

A. The express terms of section 2900.5, subdivision 
(b), authorize credit in a case only for custody 
caused by the underlying conduct in that case 

Section 2900.5 authorizes credit for a defendant’s 

presentence custody against a sentence, but “only” when the 

custody is “attributable to proceedings related to the same 

conduct” for which the defendant is convicted.  (§ 2900.5, subd. 

(b).)  In other words, by the statute’s plain terms, credit is 

afforded in a case only when the defendant’s presentence custody 

resulted from the conduct at issue in that case.  (See In re Rojas 

(1979) 23 Cal.3d 152, 155; Bruner, supra, 9 Cal.4th at p. 1192; 

Dis. Opn. 2 [reading section 2900.5 “to mean that credit for a 

single period in presentence custody will be given against 

multiple concurrent sentences imposed in multiple cases, so long 

as the presentence custody is attributable to each of those 

cases”].)  Conversely, the statute does not allow credit against a 

sentence in a case when the defendant’s custody is unrelated to 

his or her underlying conduct in that case.  Thus, as Justice Lie 

correctly determined below, under the statute’s plain language, 

appellant is not entitled to credit against the sentences imposed 

in cases A, B, and C for his presentence custody solely 

attributable to cases D and E and the unrelated conduct therein.  

(Dis. Opn. 2.) 
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Appellant does not claim that section 2900.5, subdivision (b), 

is ambiguous, dispute the People’s analysis of the plain meaning 

of each of the statute’s terms, or claim that his custody in cases D 

and E is attributable to his conduct in cases A, B, and C.  

Nonetheless, appellant contends that he is entitled to credit 

against the sentences imposed in cases A, B, and C for the 

periods he was solely in presentence custody on cases D and E 

because none of the cases had been adjudicated when he was in 

presentence custody and his custody was “attributable to the 

same conduct underlying the crimes for which the trial court 

ultimately imposed sentence.”  (ABM 23, bold omitted.)2  

Appellant argues that the statute does not disallow credit against 

a sentence in a case for custody time attributable to another case 

based on unrelated conduct, “assuming all custody time is 

presentence.”  (ABM 31.) 

Appellant’s approach contravenes principles of statutory 

interpretation because it renders the term “proceedings” in the 

statute surplusage.  (See People v. Valencia (2017) 3 Cal.5th 347, 

357 [courts “generally must ‘accord[ ] significance, if possible, to 

every word, phrase and sentence in pursuance of the legislative 

 
2 Appellant observes that cases D and E were 

misdemeanors and that he completed his sentences for those 
cases during his presentence custody.  (ABM 35.)  Appellant was 
arrested on felony charges in cases D and E on February 13, 
2021.  (1ACT 119-122, 125-127; Opn. 3.)  The charges were 
reduced to misdemeanors on January 26, 2022, as part of the plea 
agreement resolving appellant’s five open matters.  (1ACT 262-
265.)  Appellant was sentenced in all five cases on March 30, 
2022.  (CT 56-58, 96-97; 1ACT 283-291.) 
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purpose,’ and have warned that ‘[a] construction making some 

words surplusage is to be avoided’”].)  A defendant in presentence 

custody earns credit under section 2900.5, subdivision (b), only if 

that presentence custody is “attributable to proceedings related to 

the same conduct for which the defendant has been convicted.”  

(Italics added.)  While each of appellant’s cases was 

unadjudicated when he was in custody on cases D and E, 

appellant was convicted in five proceedings, not one, for 

unrelated conduct.   

Consequently, under the statute’s plain terms, appellant is 

not entitled to presentence custody credit in cases A, B, and C for 

time he was in custody only on cases D and E because 

proceedings A, B, and C were solely attributable to the 

underlying conduct in those cases—conduct that was entirely 

unrelated to the conduct underlying proceedings D and E.  (Dis. 

Opn. 2.)  “[T]he deprivation of liberty for which [appellant] seeks 

credit cannot be attributed to” cases A, B, and C.  (Rojas, supra, 

23 Cal.3d at p. 156.)  “Section 2900.5 does not authorize credit 

where the pending proceeding has no effect whatever upon a 

defendant’s liberty.”  (Ibid.)  

The fact that all of appellant’s cases “were later sentenced in 

a single coordinated hearing did not retroactively change his 

release status in cases A, B, and C or expand the bases for his 

confinement in cases D and E.”  (Dis. Opn. 2.)  This is so because 

a unified sentencing hearing does not turn multiple proceedings, 

or cases, into a single proceeding for purposes of calculating 

credit under section 2900.5.  (See Dis. Opn. 4 [“‘proceeding’ turns 



 

11 

on the operative charging documents that allege the criminal 

conduct for which the People seek punishment, not on a purely 

procedural decision to coordinate scheduling for multiple 

actions”]; OBM 35-37, citing People v. Soria (2010) 48 Cal.4th 58, 

64 [separate cases resolved in a single proceeding remain 

separate for purposes of per-case fine], People v. Nunez (2008) 167 

Cal.App.4th 761, 766 [“concurrent terms retain their separate 

identities for sentencing”], and People v. Williams (1992) 10 

Cal.App.4th 827, 833 [each criminal proceeding resulting in a 

conviction entitles the prosecution to “‘the enforcement of a 

[separate] remedy’”].)  Rather, the unified hearing simply 

coordinated the multiple pending proceedings.  And appellant 

was entitled to presentence custody credit in each proceeding, or 

case, based on the actual custody in that case, even if it 

overlapped with his presentence custody in another case.  

“[N]othing in the statute authorizes more than this.”  (Dis. Opn. 

5; see also People v. Jacobs (2013) 220 Cal.App.4th 67, 84 

[defendant simultaneously sentenced to concurrent terms in 

multiple open cases is entitled to custody credit in each case but 

only for custody time attributable to that proceeding].)   

B. Legislative history supports the plain meaning of 
the statute’s text 

Section 2900.5’s legislative history supports the conclusion 

that the Legislature intended to authorize credit against a 

sentence in a case for the time a defendant was actually in 

presentence custody on the case and the custody was attributable 

to his or her underlying conduct in the case.  The enrolled bill 

report on the enacting legislation stated that “[i]n all felony 
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convictions all days of actual jail custody will be credited on the 

prison sentence.”  (Dept. of Corrections, Enrolled Bill Rep. on 

Assem. Bill No. 1237 (1971 Reg. Sess.), prepared for Governor 

Ronald Reagan, Nov. 24, 1971.)3  A letter to the Governor by the 

author of the bill observed that under existing law, the time a 

convicted felon spends in jail prior to his delivery to prison is 

“‘dead time,’” which “[i]n most cases . . . discriminates against the 

poor who cannot raise bail.”  (Assemblyman Alan Sieroty, Letter 

to Governor Ronald Reagan, Nov. 24, 1971, p. 1.)  The letter 

stated that the legislation was intended to “provide that [the] 

time a convicted felon spends in custody before he technically 

begins to serve his sentence be credited against such sentence.”  

(Ibid.)  There was no discussion of credit in a case for out-of-

custody time where the defendant was simultaneously in 

presentence custody on another case. 

When enacted in 1971, effective 1972, subdivision (a) of 

section 2900.5 authorized credit against a felony sentence “when 

the defendant has been in custody in any city, county, or city and 

county jail” for “all days of custody . . . from the date of arrest to 

the date on which the serving of the sentence imposed 

commences.”  (Stats. 1971, ch. 1732, § 2, p. 3686.)  Subdivision (b) 

of section 2900.5 restricted that credit to “only . . . the custody . . . 

attributable to charges arising from the same criminal act or acts 

for which the defendant has been convicted.”  (Ibid.)  There was 

 
3 Section 2900.5 was later amended to include 

misdemeanors, and section 2900.6, which authorized credit for 
presentence custody in misdemeanor cases, was repealed.  (Stats. 
1976, ch. 1045, §§ 2-3, pp. 4665-4666.) 
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no exception for situations where, as here, a defendant was not in 

custody on some of his or her cases but in custody on others and 

concurrent sentences for the defendant’s unrelated underlying 

conduct were imposed in the multiple cases at a single sentencing 

hearing. 

Although some of the wording has changed and the kinds of 

presentence custody eligible for credit has broadened, those key 

aspects of the statute—credit for custody in a case but only where 

the custody is attributable to the underlying conduct in the 

case—have remained.  Subdivision (a) of section 2900.5 continues 

to require credit for “when the defendant has been in custody” 

(§ 2900.5, subd. (a)), while subdivision (b) of that section now 

restricts the credit to “only . . . the custody . . . attributable to 

proceedings related to the same conduct for which the defendant 

has been convicted” (§ 2900.5, subd. (b), as amended by Stats. 

1976, ch. 1045, § 2, p. 4666).  The 1976 amendment to subdivision 

(b)’s language was intended simply to include “time spent in the 

California Rehabilitation Center” and in a hospital.  (Sen. Com. 

on Judiciary, Criminal Sentencing-Credits, Assem. Bill No. 3653 

(1975-1976 Reg. Sess.) as amended Aug. 13, 1976, p. 5; see also 

Alan Sumner, Mem. to Mike Ullman, Sept. 9, 1976, p. 1.)  

Nothing signals that the change from “charges” to “proceedings” 

was intended to authorize credit in a case where the defendant 

was out of presentence custody while he was in presentence 

custody on another case for unrelated conduct. 

Appellant contends that section 2900.5’s legislative history 

does not countenance restricting presentence credit in multiple-
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restraint cases to only those cases in which the defendant is in 

custody.4  He reasons that because there was no statutory 

authority for presentence custody credit before 1972, the 

Legislature’s intent to limit credits to “‘only . . . time spent in 

jail’” could not have meant presentence jail time.  (ABM 32, 

italics omitted.)  Appellant’s argument is unpersuasive. 

The statute’s legislative history establishes that in enacting 

section 2900.5, the Legislature intended to authorize credit for a 

defendant’s presentence custody in jail.  The statute’s “original 

wording provided that all the days a defendant spent in jail from 

the date of arrest to the day on which sentence was imposed 

should be credited upon the defendant’s sentence.”  (Rojas, supra, 

23 Cal.3d at p. 156.)  And as reflected in the bill digest, the 

Legislature contemplated that a defendant would “be given credit 

only for time spent in jail as a result of charges that arose from 

the same criminal acts supporting the offense for which he was 

convicted.”  (Assem. Com. on Criminal Justice, Bill Dig., Assem. 

Bill No. 1237 (1971 Reg. Sess.) as amended May 13, 1971.)  There 

is no indication that at enactment, the Legislature intended to 

afford credit for anything other than presentence jail time that 

was attributable solely to the conduct for which the defendant 

was convicted. 

Appellant also asserts that the Legislature enacted section 

2900.5 in response to the United States Supreme Court’s decision 

 
4 Appellant repeatedly implies that this is a “multiple 

restraint” case.  (See, e.g., ABM 7-8, 31.)  Since appellant was not 
in custody on the cases where he seeks credit, the descriptor is 
inapt. 
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in Williams v. Illinois (1970) 399 U.S. 235 (ABM 33), but this 

assertion is unsupported.  The Court in Williams held that 

imprisoning an indigent defendant for the nonpayment of fines 

beyond the statutory maximum for the offense violated the equal 

protection clause.  (Williams, at pp. 240-241.)  The Williams 

Court did not discuss presentence custody credit, and the 

Legislature did not mention Williams in 1971, when it enacted 

section 2900.5, or in 1976, when it amended subdivision (b) of 

that section to the language at issue here.5   

Neither section 2900.5’s language nor its legislative history 

demonstrates that the Legislature intended to authorize 

presentence custody credit in a case for time the defendant was 

out of custody on that case because he was in presentence custody 

on another case.  Rather, since its enactment, the statute has 

restricted credit in a case solely to custody attributable to the 

underlying conduct in that case.  As this Court observed in Rojas, 

where it interpreted the same statutory language at issue here, 

subdivision (b) “has remained virtually identical to the original 

version.”  (23 Cal.3d at p. 156.)  Quoting an earlier decision 

 
5 In 1976, the Senate Committee on the Judiciary 

mentioned a different Williams case, People v. Williams (1975) 53 
Cal.App.3d 720, in a memorandum on Assembly Bill No. 3653, 
which amended section 2900.5.  (Sen. Com. on Judiciary, 
Criminal Sentencing-Credits, Assem. Bill No. 3653, supra, as 
amended Aug. 13, 1976, p. 5.)  That case held that, like section 
2900.5, section 2900.6 requires “credit for time served as a 
condition of probation when probation is thereafter revoked and 
[the defendant] is sentenced to a jail term.”  (Williams, at pp. 721, 
724.)  Assembly Bill No. 3653 codified that holding, among other 
changes.   
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pertaining to the statute’s original wording, this Court stated, 

“The crucial element of the statute is not where or under what 

conditions the defendant has been deprived of his liberty but 

rather whether the custody to which he has been subjected is 

attributable to charges arising from the same criminal act or acts 

for which the defendant has been convicted.”  (Ibid., internal 

quotation marks omitted.)  Because appellant was out of custody 

on the cases where he seeks credit, cases A, B, and C, and his 

custody on cases D and E was not attributable to his underlying 

conduct in cases A, B, and C, he does not meet that requirement. 

C. This Court’s precedent also supports the text’s 
plain meaning 

As Justice Lie correctly determined in her dissent below, 

this Court’s precedent also demonstrates that appellant is not 

entitled to the credit he seeks because his presentence custody 

was not attributable to cases A, B, and C and his underlying 

conduct therein.  (See Dis. Opn. 5-8.)  When determining whether 

a defendant is entitled to presentence custody credit under 

section 2900.5, subdivision (b), in situations involving 

simultaneous custody in multiple proceedings where concurrent 

sentences are separately imposed, this Court has consistently 

held that credit is authorized only if the defendant’s custody was 

caused by the offense in the proceeding where credit is claimed.  

(See Bruner, supra, 9 Cal.4th at p. 1192 [observing that “[t]he 

rule of ‘strict causation’ developed in [Rojas and Joyner] stems 

from the conclusion that section 2900.5 did not intend to allow 

credit for a period of presentence restraint unless the conduct 

leading to the sentence was the true and only unavoidable basis 
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for the earlier custody” (italics added and omitted)].)  The Court’s 

decisions also do not suggest that the term “proceedings” in 

section 2900.5 is so expansive as to encompass a unified 

sentencing hearing.  (Ante, at pp. 10-11; see, e.g., In re Marquez 

(2003) 30 Cal.4th 14, 20 [using the phrase, “the Monterey County 

proceedings,” to describe the defendant’s case pending in 

Monterey County]; Rojas, supra, 23 Cal.3d at p. 156 [stating that 

credit is not authorized where “the pending proceeding” does not 

affect the defendant’s liberty].)  Here, for the period he seeks 

credit in cases A, B, and C, appellant was not in presentence 

custody on those cases but was in custody on cases D and E and 

concurrent sentences were imposed in the multiple proceedings 

at a single sentencing hearing.  Because appellant was out of 

custody on cases A, B, and C, there was no “restraint relating to 

the proceedings resulting in the . . . sentence[s]” imposed in those 

cases.  (Joyner, supra, 48 Cal.3d at p. 489.) 

Appellant argues that he is entitled to the requested credit 

because none of his custody is also attributable to a sentence in a 

previously adjudicated case, as it was in Rojas or Joyner.  (ABM 

23-24.)  This contention misses the mark.  It departs from section 

2900.5, subdivision (b)’s language, which was the basis for the 

Court’s holdings and which contains no limitation based on 

previous adjudication status.  That Rojas and Joyner happened to 

apply section 2900.5, subdivision (b), to defendants who were 

already serving sentences on previous adjudications does not 

mean that section 2900.5, subdivision (b), applies only to 

defendants with previous adjudications. 
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To be sure, this Court observed in Rojas that there is no 

reason “to extend the protection intended to be afforded one 

merely charged with a crime to one already incarcerated and 

serving his sentence for a first offense who is then charged with a 

second crime.”  (23 Cal.3d at p. 156.)  But Rojas and Joyner 

reasoned that credit was disallowed because the defendants 

would not have been at liberty had the presentence restraint in 

the cases where they sought credit not existed.  (Rojas, at 

pp. 155-156; Joyner, supra, 48 Cal.3d at p. 489.)  That is, the 

defendants were not entitled to credit in the presentence cases 

because their custody was not “only . . . attributable to [those] 

proceedings.”  (§ 2900.5, subd. (b); see Rojas, at pp. 155-156; 

Joyner, at p. 489; Bruner, supra, 9 Cal.4th at p. 1192 

[determining that under “the logic of Rojas and Joyner,” the 

defendant was not entitled to credit as he had “not demonstrated 

that the pending criminal charge alone would have prevented his 

release during that period”].)  Here, appellant is not entitled to 

the credit he seeks because he has not shown that the pending 

charges in cases A, B, and C “would have prevented his release.”  

(Bruner, at p. 1192.)  After all, he was out of custody on those 

cases, as he acknowledges (ABM 15-17), and his custody on cases 

D and E was caused by unrelated conduct (cf. Bruner, at p. 1192).   

Appellant argues that the analysis of the majority below 

“mirrored that of Rojas, Joyner, and Bruner” by “[l]ooking past 

the trial court’s technical custody label [and] focus[ing] on 

appellant’s actual physical custody status, whether imprisoned or 

at liberty.”  (ABM 8.)  But if “actual physical [presentence] 
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custody” sufficed (ABM 8), the defendants in Rojas, Joyner, and 

Bruner would have been entitled to credit.  They were not, 

though, because this Court hewed strictly to the statutory 

language, determining in those cases that the defendants were 

not entitled to credit despite their actual presentence custody on 

the matters where they sought credit because the custody was 

not solely attributable to or caused by the conduct underlying the 

presentence cases.  (Rojas, supra, 23 Cal.3d at p. 156; Joyner, 

supra, 48 Cal.3d at p. 489; Bruner, supra, 9 Cal.4th at p. 1192; 

see also Marquez, supra, 30 Cal.4th at p. 21 [defendant entitled 

to presentence credit because once his adjudicated case was 

reversed on appeal and dismissed, his custody became 

attributable to the case where credit was sought].) 

Appellant further contends that the Court of Appeal’s 

decision was correct because it properly adhered to this Court’s 

strict causation rule.  (ABM 24.)  That rule was developed in 

multiple-restraint cases involving the possibility of duplicate 

credit.  (Bruner, supra, 9 Cal.4th at pp. 1193-1194.)  It requires a 

defendant to establish that the conduct leading to the sentence 

against which credit is sought was a dispositive, or “‘but for,’” 

cause of his or her presentence custody.  (Id. at p. 1180; see also 

Joyner, supra, 48 Cal.3d at p. 492.)  Here, the Court of Appeal 

made clear that it was not applying the strict causation rule.  

Rather, the court stated that its holding was based on what it 

believed to be “fair and reasonable” and that its interpretation of 

section 2900.5, subdivision (b), was “not foreclosed by Joyner or 

Bruner because the strict causation test they describe applies 
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‘where the defendant has already received credit for such custody 

in another proceeding.’”  (Opn. 9.)  Instead, the majority crafted a 

new rule untethered to the statutory language, namely, that “a 

defendant who is simultaneously sentenced to concurrent terms 

in multiple open cases, where all presentence custody derives 

solely from those charges, is entitled to presentence custody 

credit toward all of those sentences,” even when the defendant 

was not in custody on all of the cases.  (Opn. 10.)   

The strict causation rule, in contrast, authorizes custody 

credit in a case only if the defendant’s presentence custody was 

strictly caused by the case and the underlying conduct therein.  

(Joyner, supra, 48 Cal.3d at pp. 489, 492; see also Bruner, supra, 

9 Cal.4th at p. 1180.)  That rule is consistent with the conclusion 

that appellant is not entitled to credit against the sentences in 

cases A, B, and C for time he was not in custody on those cases, 

because he has not established that his custody in cases D and E 

was caused by cases A, B, and C and the underlying conduct 

therein.  In short, appellant has not shown that cases A, B, and C 

“had any effect upon [his] liberty.”  (Joyner, at p. 492.) 

D. Appellant offers no compelling reason to depart 
from the statutory language 

Appellant has not presented a compelling reason to depart 

from the statute’s express requirement that custody be 

attributable to the underlying conduct in the case for it to be 

credited against the sentence in that case, even though this 

approach may “produce some incongruous results and arguable 

unfairness when compared to a theoretical state of perfect and 

equal justice.”  (Joyner, supra, 48 Cal.3d at p. 495.)  The plain-
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language construction of section 2900.5, subdivision (b), in the 

present circumstances—concurrent terms imposed in multiple 

proceedings at a single sentencing hearing against a defendant 

who was in presentence custody on some of the cases but out of 

custody on others—does result in more total days in custody 

when compared to a defendant who was out of presentence 

custody on all of his or her cases.  (Cf. In re Atiles (1983) 33 

Cal.3d 805, 813.)  But a defendant in dual-custody status has 

realistic options to avoid this outcome, including moving to 

consolidate the cases, asking for remand in the out-of-custody 

cases, negotiating a disposition that maximizes credits, and 

challenging the imposition of bail under In re Humphrey (2021) 

11 Cal.5th 135.  Thus, the potential difference in total custody 

time between out-of-custody defendants and defendants in dual 

presentence-custody status does not warrant disregarding the 

statutory language.   

It is the Legislature’s role to decide policy.  (Los Angeles 

County Metropolitan Transportation Authority v. Alameda 

Produce Market, LLC (2011) 52 Cal.4th 1100, 1112.)  And as this 

Court has recognized, the credit statute at issue here is 

“concerned with equalizing the treatment of different individuals 

each convicted in a single proceeding of the same offense or 

offenses.”  (Joyner, supra, 48 Cal.3d at p. 494, italics added; cf. 

Bruner, supra, 9 Cal.4th at p. 1191 [“Section 2900.5 is not 

intended to bestow the windfall of duplicative credits against all 

terms or sentences that are separately imposed in multiple 

proceedings”].)  Indeed, “[i]f the intent of section 2900.5 was to 
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mandate dual credits for all concurrent terms, then presentence 

credit should have been granted in Rojas” (Joyner, at p. 495, 

italics added), where the defendant was in presentence custody 

on one case while serving time on a previously imposed sentence 

(Rojas, supra, 23 Cal.3d at pp. 154-155).  The effect of the 

Legislature’s policy choice—authorizing presentence credit 

against a sentence in a case only where custody is attributable to 

the underlying conduct in that case—precludes appellant’s 

proposed allocation of custody credit under the present 

circumstances. 

Appellant disputes that he could have prevented this 

outcome through alternate litigation strategies.  (ABM 34-35.)  

For example, appellant states that it is unclear whether the trial 

court would have granted a request to revoke his bail in cases A, 

B, and C as the court may have considered itself bound by a 

COVID emergency order regarding bail setting.  (ABM 34-35.)6  

Certainly, because appellant never moved to revoke his bail in 

those cases, it is unknown how the court would have handled 

such a request.  However, at arraignment in cases D and E in 

February and March 2021, the court set bail that appellant was 

unable to post, so it appears that the emergency order was no 

longer a bar to the imposition or revocation of bail.  (1ACT 123-

124, 139-140; Opn. 3.)  

 
6 Appellant cites minute orders in cases B and C stating 

that on January 14, 2021, “[b]ail is set at $0 per the emergency 
bail schedule.”  (ABM 35; see CT 11-12; 1ACT 107-108.) 
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Appellant also relies on Williams, where the Supreme Court 

struck down Illinois’s practice of imprisoning indigent defendants 

for the nonpayment of fines beyond the statutory maximum for 

their crime.  (399 U.S. at pp. 240-241.)  He equates that situation 

with the “disparate treatment, often attributable to poverty, 

occur[ring] in pre-trial detention.”  (ABM 33.)  But under 

Humphrey, a court setting bail must consider an arrestee’s ability 

to pay and “may not effectively detain the arrestee ‘solely 

because’ the arrestee ‘lacked the resources’ to post bail.”  (11 

Cal.5th at p. 143.)  In addition, unlike defendants who have 

served their full sentence but are remanded to custody because of 

an inability to pay a fine, defendants in dual presentence-custody 

status may avoid any alleged “disparate treatment” by advancing 

one of the other litigation strategies identified above.  And while 

appellant was ultimately in custody on cases D and E beyond the 

statutory maximum because the offenses in those cases were 

reduced to misdemeanors as part of the global disposition in his 

five cases, appellant agreed to the disposition and benefitted from 

it.  

Relying on In re Sosa (1980) 102 Cal.App.3d 1002 and People 

v. Gonzalez (2006) 138 Cal.App.4th 246, appellant asserts that 

“trial courts often are urged to move earned presentence credits 

from one case to another to avoid dead time.”  (ABM 31.)  The 

cases are inapposite. 

In Sosa, the Court of Appeal addressed whether the 

defendant was required to serve a period of parole despite his 

presentence custody credit exceeding his prison sentence and 
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parole term.  (102 Cal.App.3d at p. 1003.)  The court held that the 

defendant’s presentence custody credit applied against his parole 

term, not just his prison sentence, rendering him eligible for 

release.  (Id. at pp. 1005-1006.)  It did not discuss “dead time,” 

nor did it suggest that section 2900.5 provides courts with 

“flexibility to allocate excessive credits from one case to other 

cases . . . rather than to lose the credits.”  (ABM 31.)  Sosa is 

inapposite as it did not analyze whether credit for presentence 

custody attributable to one or more proceedings must also be 

applied against a sentence in an unrelated case where the 

defendant was not in custody, as appellant seeks here.  

In Gonzalez, the defendant claimed that credits against a 

sentence in a domestic violence case should have been applied 

against the sentence in a second case.  (138 Cal.App.4th at 

p. 251.)  The defendant was on probation in the domestic violence 

case when he was arrested on the second case.  (Id. at p. 249.)  

After his arrest, his probation was revoked and he remained in 

custody, where he assaulted another inmate, leading to charges 

in a third case.  (Ibid.)  At sentencing in all three cases, the court 

applied presentence custody credit against the domestic violence 

case but refused to apply the excess credit to the second case.  (Id. 

at pp. 250-251.)   

The Gonzalez court held that this Court’s strict causation 

rule was inapplicable because there was no possibility of 

duplicate credit and that “once the few days of custody left to 

complete the sentence in the domestic violence action were 

credited to defendant, the remaining custodial time should have 
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been characterized as solely attributable to the [second] case and 

allocated accordingly.”  (138 Cal.App.4th at p. 254.)  Importantly, 

unlike appellant, the defendant was actually in presentence 

custody on all of the cases, including the case where he sought 

credit, for the period at issue.  (Id. at p. 249.)  Thus, his custody 

could “be attributed to ‘multiple, unrelated causes.’”  (Id. at 

p. 252.)  Here, appellant’s custody in cases D and E was solely 

attributable to cases D and E—and not to cases A, B, and C, on 

which he was out of custody.  

Appellant implies that the court in People v. Kunath (2012) 

203 Cal.App.4th 906 held that a defendant in dual presentence-

custody status on two cases was entitled to credit against the 

concurrent terms imposed in both proceedings, despite being out 

of custody on one of them.  (ABM 25-26.)  That characterization of 

Kunath is incorrect.  Kunath was not in dual presentence-custody 

status.  Rather, he “was in presentence custody on mere charges 

of crime until he was sentenced simultaneously on both cases” 

and was “entitled to full credit for the time spent in presentence 

custody in both cases.”  (Kunath, at p. 911, italics added; see also 

id. at p. 909 [observing that “[t]he trial court rejected Kunath’s 

argument that he should receive presentence custody credits in 

each case for the time he was in custody on both cases” (italics 

added)]; Jacobs, supra, 220 Cal.App.4th at p. 83 [“We do not read 

Kunath as authorizing credit for a period of custody that cannot 

be attributed to a proceeding”].)  If Kunath did hold that credit 

was authorized against the sentence in a case for time the 

defendant was out of custody on that case because he was in 
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presentence custody on another case, it “disregard[ed] the 

‘attributable’ requirement and reach[ed] a result that is 

inconsistent with the express language of section 2900.5, 

subdivision (b).”  (Jacobs, at p. 83.)   

CONCLUSION 
The judgment of the Court of Appeal should be reversed. 
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