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INTRODUCTION

This Court has asked the parties to answer the following
question: May two prior convictions arising out of a single act
that harms multiple victims constitute two strikes under the
Three Strikes law? (People v. Vargas (2014) 59 Cal.4th 635 (Var-
gas); People v. Williams (1998) 17 Cal.4th 148 (Williams).)

In the opening brief on the merits (OBM) and the answer
brief on the merits (ABM), the parties agree that the answer to
this question implicates this Court’s decision in Vargas. But the
parties disagree about what Vargas says. Building on their diver-
gent interpretations of Vargas, the parties offer conflicting analy-
ses and reach opposite conclusions.

As explained below, this Court should reject respondent’s

analysis, adopt Shaw’s reasoning, and grant the requested relief.

ARGUMENT

TREATING A DEFENDANT AS A THIRD STRIKE OFFENDER
BASED ON A SINGLE PRIOR ACT — EVEN WHEN THE ACT HARMS
MULTIPLE VICTIMS — IS INCONSISTENT WITH THE SPIRIT OF
THE THREE STRIKES LAW AND UPSETS THE LAW’S
TIERED PENALTY STRUCTURE.

The analysis found in respondent’s answer brief on the merits
1s flawed and lacks merit. It misinterprets Vargas and ignores
multiple well-established lines of decisional law cited in Shaw’s
opening brief on the merits. Therefore, for the reasons below, this
Court should reject respondent’s analysis in favor of the reason-

ing found in Shaw’s opening brief on the merits.



A. The parties’ conflicting arguments and dueling
interpretations of People v. Vargas

Appellant Shaw’s opening brief on the merits proceeds from
this starting point: This Court has repeatedly held — in a variety
of contexts — that how criminal statutes operate is a matter of
statutory construction. (OBM 12, 25—-33.) The issue here, there-
fore, also implicates the interpretation of the Three Strikes law.
(OBM 12-13, 33-34.)

The opening brief on the merits then analyzes this Court’s
Vargas decision. In Vargas, the Court accepted that the defen-
dant’s two prior convictions arising out of a single act qualified as
separate strikes under the Three Strikes scheme’s statutory def-
inition of “prior strike.” (OBM 16, 18-19.) The Court then asked
whether one of two such prior strike convictions must be dismis-
sed. (OBM 18-19.) To resolve that question, the Vargas court
construed the Three Strikes law and determined that the law’s
“Intent” and “plain meaning” bar the imposition of a third strike
sentence when the defendant has committed a single prior quali-
fying act because such a defendant has not received two previous
chances to reform. (OBM 19-22.) Based on this construction, the
Vargas court established a mandate to dismiss one of two such
convictions; to do otherwise would be inconsistent with the law’s
“Intent” and “plain meaning.” (OBM 22-23, 34-36.)

Vargas’s rationale — that one swing of the bat cannot count
as two strikes — applies here because neither the Three Strikes
law’s intent or plain meaning incorporates a multiple-victim ex-

ception. (OBM 35-36.) Even when a single prior act harmed mul-
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tiple victims, the defendant has had only one swing of the bat and
has received only one previous chance to reform. Treating such a
defendant as a second strike offender is consistent with the Three
Strikes law’s intent and plain meaning. (OBM 34-35, 38—-39.) It
1s also consistent with the purpose of recidivist enhancements,
which are intended to punish a defendant’s recidivist status, not
to punish the conduct underlying a defendant’s prior offenses.
(OBM 31-33, 36-38.)

Respondent’s answer brief on the merits takes the contrary
position that Vargas did no more than apply the typical frame-
work that controls a trial court’s discretion to dismiss a prior
strike. According to respondent, the Vargas court concluded
that — under the typical framework — no reasonable person
would disagree that a defendant falls outside the Three Strikes
law’s spirit when he or she has suffered two prior convictions that
arise out of a single act that harmed a single victim. (ABM 7-8,
29-32, 37-38.)

Further, according to respondent, Vargas did not engage in
statutory construction. Instead, respondent suggests that Var-
gas’s discussion of the voters’ intent — the intent to permit a
third strike sentence only when the defendant has committed two
prior acts — simply suggests “one way” of looking at the Three
Strikes law. This “one way” of looking at the law applies only
when the defendant’s two prior strike convictions arise out of a
single act that harmed a single victim. (ABM 36-37.)

Under respondent’s interpretation of Vargas, the issue in this

case may be resolved by distinguishing Vargas on the facts. Be-
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cause a single act that harms multiple victims is distinguishable
from a single act that harms a single victim, reasonable persons
might disagree about whether a defendant falls outside the law’s
spirit when he or she has two prior strike convictions that arise
out of a single act that harms multiple victims. (ABM 32—40.)
From these competing interpretations, the parties reach dif-
ferent answers to the question presented. So, the resolution of
this case largely turns on who has interpreted Vargas correctly.
B. A point of agreement: The parties agree that
People v. Vargas framed the issue and its holding
in terms of People v. Superior Court (Romero) and

the discretion to dismiss a prior strike under
Penal Code section 1385.

As an initial matter, the parties agree concerning some as-
pects of Vargas. First, they agree that Vargas accepted this
Court’s previous interpretation of the Three Strikes laws’ statu-
tory definition of “prior strike.” (ABM 15, 27-28; OBM 19; see also
Vargas, supra, 59 Cal.4th at p. 638 [discussing People v. Benson
(1998) 18 Cal.4th 24 (Benson) and People v. Fuhrman (1997) 16
Cal.4th 930].) Pursuant to the statutory definition, Vargas’s two
prior strikes (arising out of a single act that harmed a single
victim) and Shaw’s two prior strikes (arising out of a single act
that harmed multiple victims) qualify as separate strikes. Shaw
does not claim otherwise.

Second, the parties agree that the Vargas court premised its
analysis on People v. Superior Court (Romero) (1996) 13 Cal.4th

497 (Romero) and a trial court’s authority to dismiss prior strikes
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under the statutory mechanism of Penal Code section 1385."
(ABM 15-16, 29; OBM 19, 22-23, 39.) That is, having accepted
that Vargas’s two prior convictions qualify as separate strikes,
the Court framed the issue as whether the trial court should have
dismissed one of them. (Vargas, supra, 59 Cal.4th at pp. 638-639,
645.) Naturally, the Vargas court looked to section 1385 as the
available statutory mechanism for dismissing prior strikes. (Id. at
pp. 641, 646, citing Romero, supra, 13 Cal.4th 497.)

Third, the parties agree concerning the contours of the rubric
for dismissing prior strikes under the typical Romero framework,
which has been established by a line of three cases: Romero, su-
pra, 13 Cal.4th 497, Williams, supra, 17 Cal.4th 148, and People
v. Carmony (2004) 33 Cal.4th 367 (Carmony). Both the opening
brief on the merits and the answer brief on the merits describe
the typical Romero framework in the same terms. (See OBM 17,
22-23 & ABM 11-15.)

As articulated in the answer brief on the merits, the Romero
court “held that the Three Strikes law did not abrogate the discre-
tionary power of a court under section 1385 to dismiss” prior
strike allegations. (ABM 11, citing Romero, supra, 13 Cal.4th at
pp. 504, 507-530.) In Williams, this Court held that whether the
dismissal of a strike is “in furtherance of justice” under section
1385 requires “looking within the scheme in question.” (Williams,
supra, 17 Cal.4th at p. 160.) It then identified several factors that

a trial court must consider when deciding whether a “defendant

! Undesignated statutory references are to the Penal Code.
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may be deemed outside the scheme’s spirit,” including “the nature
and circumstances of his present felonies and prior serious and/or
violent felony convictions, and the particulars of his background,
character, and prospects.” (Id. at p. 161.) Finally, the Carmony
court explained that the Three Strikes law “creates a strong pre-
sumption that any sentence that conforms to [the law’s] sentenc-
ing norms 1is both rational and proper.” (Carmony, supra, 33
Cal.4th at p. 378.) It then observed that “the circumstances must
be ‘extraordinary . .. by which a career criminal can be deemed to
fall outside the spirit of the very scheme within which he squarely
falls once he commits a strike as part of a long and continuous
criminal record, the continuation of which the law was meant to
attack.”” (Ibid., citation omitted.)

Fourth, the parties agree that Vargas framed its ultimate
conclusion in the language of a trial court’s authority to dismiss
prior strikes under the rubric of Romero, Williams, and Carmony.
(ABM 18, citing Vargas, supra, 59 Cal.4th at p. 649.) That is, Var-
gas concludes as follows: “We conclude this is one of the extraordi-
nary cases (People v. Carmony, supra, 33 Cal.4th at p. 378) in
which the nature and circumstances of defendant’s prior strike
convictions demonstrate the trial court was required to dismiss
one of them because failure to do so would be inconsistent with

the spirit of the Three Strikes law.” (Vargas, at p. 649.)
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C. Respondent’s interpretation of People v. Vargas
conflicts with the decision’s text. People v. Vargas
did not apply the typical Romero framework; it
instead construed the Three Strikes law to give
effect to the law’s intent and plain meaning.

We come now to the point that the parties’ dueling interpre-
tations of Vargas diverge. While the parties agree that Vargas
framed the issue and its ultimate conclusion in terms of the
Romero line of cases (Romero, supra, 13 Cal.4th 497; Williams,
supra, 17 Cal.4th 148; Carmony, supra, 33 Cal.4th 367), they
disagree about what happened in between. That is, the parties
disagree about the nature of Vargas’s reasoning.

On the one hand, Shaw interprets the Vargas court’s reason-
ing as eschewing the typical Romero framework in favor of statu-
tory construction. It employed an alternative framework that
mandates dismissal when imposing a third strike sentence would
be inconsistent with the Three Strikes law’s intent and plain
meaning. (OBM 18-23, 34-36.)

On the other hand, respondent’s interpretation suggests that
the Vargas court simply applied the typical Romero framework
under the rubric of Romero, Williams, and Carmony. That is, ac-
cording to respondent, Vargas’s reasoning was not based on stat-
utory construction. Rather, it was based on the narrow fact-bound
determination that no reasonable person would disagree that a
defendant falls outside the Three Strikes law’s spirit when the
defendant’s two prior strike convictions arose out of a single act

that harmed a single victim. (ABM 7-8, 15-18, 30-32, 36—-38.)
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As explained below, respondent’s interpretation flouts Var-
gas’s text while Shaw’s interpretation faithfully adheres to it.

First, respondent suggests that Vargas merely applied the
typical Romero framework and the Romero, Williams, Carmony
rubric. (See, e.g., ABM 7-8, 15-18, 30-32, 36—38.) According to
respondent, Vargas “reasoned that, in the ‘extreme situation’
presented there, all reasonable people would conclude that the
defendant fell outside the spirit of the Three Strikes law because
the prior convictions arose out of a single act against a single vic-
tim.” (ABM 7-8; see also ABM 15-16 [stating the Vargas court
applied “the rubric of Romero, Williams, and Carmony”]; ABM
37-38 [“Even when one ‘swing of the bat’ can be said to have
resulted in two strikes, the ultimate question for purposes of the
Romero analysis is still whether every reasonable person would
conclude that, although the prior convictions qualify as strikes
under the law’s plain statutory terms, the case nonetheless falls
outside the spirit of the Three Strikes law.”].)

But respondent’s suggestion is incorrect. Vargas did not ap-
ply the typical Romero framework. It did something else entire-
ly — it employed an alternative framework based on statutory
construction. (Vargas, supra, 59 Cal.4th at pp. 645-649; see also
OBM 18-23 [summarizing Vargas’s reasoning].)

In addition to the points made in the opening brief concern-
ing the nature of Vargas’s reasoning (OBM 18-23), a critical
passage from the Vargas decision refutes respondent’s suggestion
by demonstrating that its reasoning employed a construction-

based framework. Immediately before beginning its analysis, the

-14-



Vargas court expressly indicated that its reasoning was based on
statutory construction:

We reach this conclusion [that the trial court
was required to dismiss one of the defendant’s
two prior strike convictions] because . . . the trial
court’s failure in these circumstances to dismiss
one of defendant’s two prior strike convictions,
and instead to treat her as a third strike offen-
der, was inconsistent with the intent underlying
both the legislative and initiative versions of the
Three Strikes law. (See People v. Garcia (2001)
25 Cal.4th 744, 756757 . . . [“ ‘As with any other
statute, our task in construing a provision of the
Three Strikes law “is to ascertain and effectuate
legislative intent.”’”].)

(Vargas, supra, 59 Cal.4th at p. 645, italics added.)

Hence, rather than consider the case-specific Williams factors
under the typical Romero framework (see Williams, supra, 17
Cal.4th at p. 161), and rather than ask how a reasonable person
would consider the circumstances of the case as required by that
typical framework (see Carmony, supra, 33 Cal.4th at pp. 376—
378), the Vargas court’s reasoning leapt straight into statutory
construction to determine the Three Strikes law’s “intent” and
“plain meaning” (Vargas, supra, 59 Cal. 4th at pp. 645—649).

The text of the Vargas decision, therefore, demonstrates that
the Court employed an alternative construction-based framework,
not the typical Romero framework. (Vargas, supra, 59 Cal. 4th at
pp. 645-649; see also OBM 18-23.) That the Vargas court employ-
ed an alternative framework should not be seen as controversial

or problematic — it is entirely consistent with the Romero line of
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cases. (See Romero, supra, 13 Cal.4th 497; Williams, supra, 17
Cal.4th 148; Carmony, supra, 33 Cal.4th 367.)

Nothing in Romero suggests that there can be only one mono-
lithic framework for dismissing prior strike convictions. Romero
simply holds that the Three Strikes scheme does not bar a trial
court from using its section 1385 authority to dismiss prior
strikes. (See Romero, supra, 13 Cal.4th at pp. 529-532.)

Indeed, the Romero court observed that a court’s discretion
to dismiss an action under section 1385 is “ ‘broad’ ” and limited

[{3K3

only by the “ ‘amorphous concept . . . that the dismissal be “in
furtherance of justice.”’” (Romero, supra, 13 Cal.4th at p. 530,
quoting People v. Orin (1975) 13 Cal.3d 937, 945.) The Romero
court further observed that a section 1385 dismissal may be based
on a variety of grounds; the relied-upon ground must “[a]t the
very least . . . be ‘that which would motivate a reasonable judge.’
[Citations.]” (Romero, at pp. 530-531, quoting People v. Orin, at
p. 945.)

Consistent with the Romero court’s observations, this Court
has long recognized that a variety of circumstances may justify
the dismissal of an action under section 1385. (See, e.g., People v.
Hatch (2000) 22 Cal.4th 260, 273 (Hatch) [“the standard for dis-
missal . . . 1s quite broad and permits dismissal under a variety of
circumstances,” including the avoidance of “harassment” and con-

[13K3

siderations apart from the “ ‘merits of the cause’ ’].)
For example, a trial court may dismiss a conviction or action
under section 1385 on the ground that substantial evidence does

not support the elements of the offense. (Hatch, supra, 22
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Cal.4th at pp. 272—-273 [“a trial court may apply the substantial
evidence standard when dismissing pursuant to section 1385”];
see also People v. Superior Court (Howard) (1968) 69 Cal.2d 491,
493, 496, fn. 3 [concluding that a finding that “the evidence is
msufficient as a matter of law” is a sufficient ground to sustain a
section 1385 dismissal].) Vargas’s framework for dismissing prior
strike convictions is analogous to the dismissal of a conviction
based on insufficient evidence. Both involve an inquiry into
whether the facts in a given case are adequate to impose punish-
ment under the applicable statutory scheme.

Notably, a significant distinction suggests that Vargas’s con-
struction-based framework should not be subject to the narrowly
circumscribed abuse of discretion standard that applies to the
typical Romero framework under the Romero, Williams, Carmony
rubric. While the typical Romero framework evaluates whether a
defendant who “‘squarely falls’” within the Three Strikes scheme
should be deemed nevertheless to fall outside it (Carmony, supra,
33 Cal.4th at p. 378, italics added), Vargas’s alternative frame-
work evaluates whether a defendant falls outside the “intent” and
“plain meaning” of the Three Strikes law at the outset (Vargas,
supra, 59 Cal.4th at pp. 645-647, 649).

That i1s, under Vargas’s framework, dismissal of a prior strike
conviction is mandated when treating the defendant as a third
strike offender would be inconsistent with the “intent” and “plain
meaning” of the law and its tiered penalty structure. (Vargas,
supra, 59 Cal.4that pp. 645-649.) Such a defendant does not
squarely fall within the law; he or she falls outside the Three

-17-



Strikes scheme as a matter of law pursuant to the Vargas court’s
construction of the law. Given the Vargas framework’s nature,
the application of the framework should be reviewed de novo as a
pure question of law concerning the Three Strikes law’s construc-
tion. Consistent with this view, the Vargas court’s reasoning ap-
pears to have applied such a de novo standard of review. (See
ibid.)

In short, respondent is wrong in suggesting that Vargas
merely applied the typical Romero framework and that — even
when two prior strike convictions arise out of a single act — the
ultimate inquiry is still whether reasonable people would dis-
agree that the defendant falls outside the Three Strikes scheme’s
spirit. (See ABM 7-8, 15-18, 30-32, 36—38.) Rather, Vargas es-
tablished an alternative construction-based framework for dis-
missing prior strike convictions.

Second, respondent insists that Vargas does not engage in
statutory construction and, instead, merely identifies “one way” of
interpreting the Three Strikes scheme. (ABM 36-37.) According
to respondent, Vargas’s discussion of the voters’ intent — the in-
tent that a third strike life sentence be permitted only when the
defendant has committed two prior qualifying acts — is not
“rigid” or “comprehensive,” and it does not “describe[ ] the full
scope or contours of the Three Strikes law’s spirit in all situa-
tions.” (ABM 37.)

In other words, respondent insists that Vargas’s discussion of
the law’s intent and plain meaning is relative to the facts of a

given case. It might apply in cases involving the same single-act,
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single-victim circumstance as Vargas, but it does not apply in
other cases. (See ABM 36-37.)

Contrary to respondent’s insistence, nothing in Vargas’s dis-
cussion of the voters’ intent suggests that the Three Strikes law’s
Iintent or plain meaning depend on the facts of the case. The dis-
cussion simply interprets ballot pamphlet arguments to deter-
mine the voters’ “intent” and the law’s “plain meaning.” (Vargas,
supra, 59 Cal.4th at pp. 645-649, citing Ballot Pamp., Gen. Elec.
(Nov. 8, 1994), argument in favor of Prop. 184, p. 36.) The Vargas
court did not consider or even mention the single-victim circum-
stance when construing the Three Strikes law and the voters’
intent. Nor did the Court consider the single-victim circumstance
when 1t concluded that the “intent” and “plain meaning” of the
law bars imposition of a third strike life sentence when the defen-
dant has committed but a single prior qualifying act. (See Vargas,
at pp. 645-649.)

Thus, the Vargas decision’s text shows that neither the
Court’s reasoning nor its holding is limited to the single-victim
circumstance that was present in Vargas. The Vargas court con-
strued the generally applicable “intent” and “plain meaning” of
the Three Strikes law and its tiered penalty structure, full stop.
(Vargas, supra, 59 Cal.4th at pp. 645-649.) It did not limit its
construction expressly or by implication.

Indeed, it would be odd to conclude that this Court’s interpre-
tation of a statutory scheme’s “intent” and “plain meaning” is sub-
ject to a relativity principle — that a statute’s intent and plain

meaning change based on a case’s facts. Such a relativity princi-
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ple would conflict with the general rules concerning statutory
construction. (See, e.g., People v. Murphy (2001) 25 Cal.4th 136,
142 (Murphy) [explaining that the “fundamental task” of statu-
tory construction is to determine the Legislature’s intent, a task
that begins “by examining the statute’s words, giving them a
plain and commonsense meaning”’].)

Third, respondent contends that Vargas does not establish a
“categorical” mandate to dismiss: “The Vargas decision did not
announce any categorical rule that single-act prior convictions
must be treated as one strike in every conceivable situation.”
(ABM 31.) But it does. In addition to the points made in the open-
ing brief on the merits (OBM 18-22) and those made above con-
cerning Vargas’s reasoning (see pp. 13—-20, ante), the categorical
nature of Vargas’s mandate is exemplified in the following pas-
sage:

The 1ssue we decide today is whether the trial
court should have dismissed one of defendant’s
two prior felony convictions where both convic-
tions were based on the same act. The question
has two potential aspects: First, when faced with
two prior strike convictions based on the same
act, 1s the trial court required to dismiss one of
them? Second, assuming the sentencing court re-
tains discretion to dismiss a strike or not, did the
trial court here, on the facts of this case, abuse
1ts discretion by declining to dismiss one of defen-
dant’s two strikes? Because we find the first
question dispositive, we need not continue and
discuss whether the trial court abused its discre-
tion.

-20-



(Vargas, supra, 59 Cal.4th at p. 640, second italics added.) That
1s, the Vargas court made its mandate categorical by expressly
proscribing any discretion not to dismiss.

Moreover, respondent’s contention that the mandate is not
categorical would, if accepted, resurrect the split of authority that
Vargas purported to resolve. The Vargas court resolved a split of
authority by disapproving a prior appellate court decision that
held the single-act circumstance was one of multiple factors to be
weighed under the typical Romero framework. (Vargas, supra, 59
Cal.4th at pp. 644645, 649, fn. 10 [disapproving People v. Scott
(2009) 179 Cal.App.4th 920].) Treating Vargas’s mandate as less
than categorical would lead to further litigation as prosecutors
would be encouraged to use the particular facts of any given case
to distinguish Vargas and avoid its mandate. In this case, the
alleged distinguishing factor is the circumstance that multiple
victims were harmed. In other cases, it could be the nature of the
defendant’s current or prior offenses, the nature of the defen-
dant’s overall criminal history, or any other fact or circumstance.

But such litigation has been foreclosed by Vargas. When two
prior convictions arise out of a single act, the intent and plain
meaning of the Three Strikes law mandates dismissal without
any discretion to do otherwise. (Vargas, supra, 59 Cal.4th at pp.
640, 644—645, 649, fn. 10.)

In sum, for the reasons above, respondent’s interpretation of

Vargas is contrary to the Vargas decision’s text.
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D. The proffered grounds for distinguishing this case
from People v. Vargas do not aid respondent.

Having interpreted Vargas’s rationale and holding as limited
to the facts in that case, respondent proffers three grounds for
distinguishing this case from Vargas. Even assuming that Var-
gas’s mandate does not apply here on the grounds stated in the
opening brief on the merits (see OBM 34-39), the proffered
grounds do not assist respondent.

First, respondent observes that gross vehicular manslaughter
while intoxicated under section 191.5, subdivision (a) — the of-
fense for which Shaw sustained his two prior strike convictions —
has been construed to permit multiple convictions for a single act
that harms multiple victims. (ABM 33, citing Wilkoff v. Superior
Court (1985) 38 Cal.3d 345, 349-350 (Wilkoff), superseded by
statute on other grounds as stated in People v. Arndt (1999) 76
Cal.App.4th 387, 393—-394.) Second, respondent notes that sec-
tion 191.5, subdivision (a) has also been construed to permit mul-
tiple punishments for each count that relates to an injury to a
different victim. (ABM 33, citing People v. McFarland (1989) 47
Cal.3d 798, 803—804 (McFarland).) Third, respondent points to
the multiple-victim exception to section 654. (ABM 34, citing Neal
v. State of California (1960) 55 Cal.2d 11, 20-21 (Neal), disap-
proved on another ground in People v. Correa (2012) 54 Cal.4th
331, 334.)

Collectively, these three grounds merely restate the various
rules of statutory construction concerning how a current offense

for a single act that harms multiple victims may be charged and
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punished. (See OBM 25-30 [discussing these rules of construc-
tion].)

Shaw agrees with respondent to the limited extent that, by
enacting section 191.5, subdivision (a) in its current form, the
Legislature has expressed its intent that a defendant may be
charged with multiple counts and receive multiple punishments
for each victim killed by a single act of gross vehicular man-
slaughter while intoxicated. (See OBM 25-30 [reviewing lines of
decisions construing criminal statutes that punish current of-
fenses and enhancements involving violent acts that harm multi-
ple victims].) However, the fact that the Legislature intends to
punish a single act of gross vehicular manslaughter while intoxi-
cated with multiple convictions and punishments when multiple
victims are killed does not compel a conclusion that the Legisla-
ture and the voters intended that the Three Strikes law permit
imposition of the harshest penalty where the defendant’s only
prior strikes arose out of a single act that harmed multiple vic-
tims.

Instead, how any criminal statute punishes an act that
harmed multiple victims depends on the language, intent, and
purpose of that statute. (See, e.g., McFarland, supra, 47 Cal.3d at
pp. 803-804; Wilkoff, supra, 38 Cal.3d at pp. 349-351; In re
Tameka C. (2000) 22 Cal.4th 190, 195-196; see also OBM 25-30
[discussion decisional law construing statutory crimes and con-
duct enhancements].) Similarly, how the Three Strikes law ap-
plies to two prior strikes that arise out of such a single act must

also depend on the language, intent, and purpose of the Three
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Strikes law. (See Murphy, supra, 25 Cal.4th at p. 142 [determin-
ing the Three Strikes law’s proper operation through statutory
construction]; see also OBM 31-33 [discussing decisional law con-
struing recidivist enhancements].)

Hence, the three proffered grounds for distinguishing this
case from Vargas do not aid respondent. The proffered grounds
establish only that section 191.5, subdivision (a) has been con-
strued — based on its language, intent, and purpose — to permit
multiple convictions and punishments. But section 191.5, subdi-
vision (a)’s language, intent, and purpose do not resemble the
language, intent, or purpose of the Three Strikes law.

Nevertheless, respondent contends that the proffered
grounds distinguish this case from Vargas in a manner “parallel”
to the manner in which Vargas distinguished its facts from Ben-
son, supra, 18 Cal.4th 24. (ABM 35-36, citing Vargas, supra, 59
Cal.4th at pp. 646—647.) This contention misconstrues the ratio-
nale of Vargas.

In Vargas, the Court explained that Benson involved a defen-
dant “ ‘who committed additional violence in the course of a prior
serious felony (e.g., shooting or pistol-whipping a victim during a
robbery, or assaulting a victim during a burglary),”” and that the

framers of the Three Strikes law “ ‘rationally could — and did —

59 (133

conclude that’ ” such a defendant “ ‘should be treated more harsh-

ly than an individual who committed the same initial felony, but
whose criminal conduct did not include such additional vio-

>

lence.”” (Vargas, supra, 59 Cal.4th at p. 646, quoting Benson,

supra, 18 Cal.4th at p. 35, italics added.) “But where, as here,”
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the Vargas court continued, “an offender committed dbut a single
act, we disagree she poses a greater risk to society merely because
the Legislature has chosen to criminalize the act in different
ways. The Legislature is free to criminalize an act in multiple
ways, but that it has done so does not of itself make an offender
more blameworthy, or more dangerous, within the meaning of the
Three Strikes law.” (Vargas, at pp. 646—647, italics added.)

According to respondent, Shaw’s act supplies the “additional
violence” that distinguished Benson from Vargas. (ABM 36.) But
Vargas’s discussion of Benson and the distinguishing principle of
“additional violence” — by the discussion’s plain terms — focuses
on the presence of multiple acts, such as the commission of mur-
der or assault during the commission of an underlying robbery or
burglary. (See Vargas, supra, 59 Cal.4th at p. 646, citing Benson,
supra, 18 Cal.4th at p. 35; see also Vargas, at p. 648 [“But as
noted, Benson involved multiple criminal acts (albeit committed
in a single course of conduct) and not, as here, multiple criminal
convictions stemming from the commission of a single act.”].) In
light of Vargas’s construction of the Three Strikes law’s intent
and plain meaning, it is the commission of multiple acts and
previous chances to reform that makes a defendant more blame-
worthy within the meaning of the Three Strikes law. (See Vargas,
at pp. 638, 645-649.)

For the above reasons, the three proffered grounds for distin-

guishing this case from Vargas do not assist respondent.
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E. Shaw’s analysis is consistent with multiple well-
established lines of decisional law, which have not
been contested.

The analysis Shaw presents in the opening brief on the mer-
1ts 1s consistent with multiple well-established lines of decisional
law. Those lines of authority are articulated in the opening brief
as follows.

First, it has long been established in several lines of cases
that how criminal statutes apply to a single act that harms mul-
tiple victims depends on the particular statute’s language, intent,
and purpose. (See OBM 25-30.%) In other words, no abstract or
independent multiple-victim principle compels courts to construe
any statute to punish such acts as harshly as possible. So, how
the Three Strikes law was intended to punish a defendant whose
two prior strikes arose out of a single act that harmed multiple
victims depends on statutory construction. (See Murphy, supra,
25 Cal.4th at p. 142 [“As in any case involving statutory interpre-
tation, our fundamental task [in construing the Three Strikes
law] is to determine the Legislature’s intent so as to effectuate

the law’s purpose.”].)

> On this point, the opening brief on the merits discusses

decisions related to the interpretation of section 654 (Neal, supra,
55 Cal.2d at pp. 20-21), substantive offenses (McFarland, supra,
47 Cal.3d at pp. 803-804; Wilkoff, supra, 38 Cal.3d at pp. 349—
351; People v. Ramos (1982) 30 Cal.3d 553, 587-589, revd. on
other grounds sub nom. California v. Ramos (1983) 463 U.S. 992,
1014), and conduct enhancements (People v. Oates (2004) 32
Cal.4th 1048; In re Tameka C., supra, 22 Cal.4th at pp. 195-196;
People v. King (1993) 5 Cal.4th 59, 77-78).
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Second, another long-established line of decisions disting-
uishes recidivist enhancements from other criminal statutes
based on their respective purposes. Statutes defining or prescrib-
ing punishment for offenses and conduct enhancements are in-
tended to assure that punishment is commensurate with the
nature of the defendant’s underlying conduct; recidivist enhance-
ments punish only a defendant’s status and his or her failure to
reform after sustaining a prior conviction. (See OBM 31-33.%) The
Three Strikes law is no different. (Murphy, supra, 25 Cal.4th at
pp. 1564-155.) Thus, it is consistent with this well-established
principle to construe the Three Strikes law and its tiered penalty
structure as ratcheting up punishing based on the number of
chances to reform and, therefore, the number of prior acts. (See
OBM 36-37.)

The answer brief on the merits fails to address these well-es-
tablished lines of decisional law.

F. Respondent’s continued reliance on People v.
Rusconi is misplaced. The framers of the Three
Strikes law should be presumed to have been
aware that — pursuant to then-existing decisional

law — no independent multiple-victim exception
would control the law’s construction.

The only passage in the answer brief on the merits that en-
gages 1n statutory construction of the Three Strikes law relies on

the rationale of People v. Rusconi (2015) 236 Cal.App.4th 273.

?  On the purpose of recidivist enhancements, the opening

brief on the merits cites Murphy, supra, 25 Cal.4th at pages 154—
155 and People v. Coronado (1995) 12 Cal.4th 145, 157-158.
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(See ABM 35, 38-40.) Citing Rusconi and the general presump-
tion that a statute’s authors are presumed to be aware of existing
law (ABM 35, citing In re Lance W. (1985) 37 Cal.3d 873, 890, fn.
11), the answer brief on the merits contends that “[t]he framers of
the Three Strikes law would . . . have understood that principle
[the multiple-victim exception to section 654] and its direct
relevance to the punishment scheme the Three Strikes law was
designed to implement” (ABM 35).

The opening brief on the merits discussed Rusconi and dem-
onstrates that its rationale is fatally flawed in three respects.
(OBM 40-41.) The answer brief on the merits provides no re-
sponse to these flaws.

Instead of responding to the discussion of Rusconi presented
in the opening brief on the merits, respondent simply continues to
rely on Rusconi with added emphasis on the alleged presumption
that the framers of the Three Strikes law would have intended
that the multiple-victim exception to section 654 would control
the operation of the tiered penalty provision. (ABM 38.) Respon-
dent’s proposed presumption is contrary to the canons of statu-
tory construction.

First, as a canon of statutory interpretation, this Court has
commonly “ ‘assume[d] that in passing a statute the Legislature
acted with full knowledge of the state of the law at the time.’
[Citation.]” (Williams v. Gareetti (1993) 5 Cal.4th 561, 572; see
also People v. Frahs (2020) 9 Cal.5th 618, 634 (Frahs) [“the Legis-
lature ‘is deemed to be aware of existing laws and judicial con-

structions in effect at the time legislation is enacted’ ”]; People v.
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Superior Court (Gevorgyan) (2001) 91 Cal.App.4th 602, 610 [“The
drafters of an initiative and the voters who enacted it are pre-
sumed to have been aware of the existing statutory law and its
judicial construction.”], disapproved on other grounds by Guillory
v. Superior Court (2003) 31 Cal.4th 168, 178, fn. 5.)

Respondent’s proposed presumption — that the framers of
the Three Strikes law intended section 654’s multiple-victim
exception to apply to the law’s tiered penalty structure — misap-
plies this canon. The presumption myopically focuses on the mul-
tiple-victim exception to section 654 while ignoring other well-
established and relevant legal principles that existed at the time
of the Three Strikes law’s enactment in 1994.

As discussed at length in the opening brief on the merits (and
in the pages above), it is well established that (1) how criminal
statutes punish a single act that harms multiple victims depends
on construction of the particular statute in question and (2) un-
like current offenses and conduct enhancements, which are in-
tended to assure punishment is commensurate with the nature of
the defendant’s conduct, recidivist enhancements are intended to
punish a defendant for his or her recidivist status and failure to
reform. These relevant legal principles — which have not been

contested in the answer brief on the merits — were established
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law at the time of the law’s 1994 enactment. (See OBM 25-33; see
also pp. 26-27 & fns. 2 & 3, ante [citing relevant decisions].?)

It must be presumed that the framers were aware of the
above lines of authority. (See Frahs, supra, 9 Cal.5th at p. 634;
Williams v. Gareetti, supra, 5 Cal.4th at p. 572.) Thus, contrary to
respondent’s proposed presumption, it should be presumed that
the framers of the Three Strikes law understood (1) the multiple-
victim exception does not operate as an independent rule of law,
(2) how criminal statutes punish a violent act that harms multi-
ple victims depends on the statutes’ language and intent, and
(3) the purpose of recidivist statutes is to punish a defendant’s
status as a recidivist and not to punish the conduct underlying
the defendant’s prior convictions.

Second, it is a well-established canon of statutory construc-
tion that the courts “must follow [a statute’s] plain meaning
‘“‘whatever may be thought of the wisdom, expediency, or policy
of the [statute], even if it appears probable that a different object
was in the mind of the legislature.””’ [Citation.]” (In re D.B.
(2014) 58 Cal.4th 941, 948.) This canon follows from the principle

that the courts have a “limited role in the process of interpreting

% In addition to the cases cited in the opening brief on the

merits, the line of authorities distinguishing conduct enhance-
ments from recidivist enhancements include the following deci-
sions that predate the enactment of the Three Strikes law in
1994: People v. McClanahan (1992) 3 Cal.4th 860, 869, People v.
Tassell (1984) 36 Cal.3d 77, 90, overruled on other grounds in
People v. Ewoldt (1994) 7 Cal.4th 380, 398-401, and In re Foss
(1974) 10 Cal.3d 910, 922, disapproved on other grounds in People
v. White (1976) 16 Cal.3d 791, 796-797, fn. 3.
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enactments from the political branches of our state government.”
(California Teachers Assn. v. Governing Bd. of Rialto Unified
School Dist. (1997) 14 Cal.4th 627, 632 (California Teachers).) “It
cannot be too often repeated that due respect for the political
branches of our government requires [the courts] to interpret the
laws in accordance with the expressed intention of the Legisla-
ture.” (Id. at p. 633.) The courts have “no power to rewrite the
statute so as to make it conform to a presumed intention which is
not expressed.” (Ibid.)

Respondent’s proposed presumption — that the framers in-
tended the Three Strikes law to incorporate section 654’s mult-
iple-victim exception — violates this canon. Under Vargas, the
“Intent” and “plain meaning” of the Three Strikes law bar one act
from counting as two strikes. (Vargas, supra, 59 Cal.4th at pp.
645—-649.) To adopt a multiple-victim exception to this plain
meaning would add an exception that is not expressed in the stat-
utory scheme’s text. Whatever wisdom might lie in the policy of
imposing a third strike life sentence on a defendant who has
committed a single prior act that harmed multiple victims, the
Three Strikes law would need to be rewritten to conform with
such a policy.

Additionally, respondent attempts to support the proposed

[{3K3

presumption by suggesting it is consistent with “ ‘the voters’

>

desire for longer sentences.”” (ABM 38, quoting Romero, supra,
13 Cal.4th at p. 528.) This suggestion improperly invokes the
Three Strikes law’s purpose of “ ‘ensur[ing] longer prison sen-

tences’” as a “mantra . . . to compel the court to construe the
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statute so as to impose the longest possible sentence.” (People v.
Garceia (1999) 20 Cal.4th 490, 501, citation omitted.)
Ultimately, under Vargas, the statutory terms authorizing
the imposition of the Three Strikes law’s harshest penalty — a
life sentence — are precise. Pursuant to the law’s “intent” and
“plain meaning,” a single prior act cannot be used to impose a
third strike life sentence. (Vargas, supra, 59 Cal.4th at pp. 645—
649.) Respondent’s position that there is an implied multiple-vic-
tim exception to this principle is contrary to the law’s plain mean-
ing. The law’s text does not express an intention to include such
an exception. Thus, to adopt respondent’s position would violate
the canons of statutory construction by requiring the Court to
rewrite the statutory scheme itself. (California Teachers, supra,
14 Cal.4th at pp. 632—-633.)
G. Respondent’s concern about a single act
resulting in multiple murders is misplaced and
not a sufficient reason to rewrite the Three

Strikes law to allow a single act to constitute
multiple strikes.

Lastly, respondent offers a hypothetical involving a defen-
dant previously convicted of multiple murders committed with a
single act, contending that the operation of the Three Strikes law
must account for the heinous nature of the conduct underlying
the defendant’s prior murderous act. “If a defendant who brought
down a commercial airliner or leveled a building full of people
were later convicted of another felony, at the very least a reason-
able person could view the case as meriting a third strike, rather

than only a second strike, sentence.” (ABM 38-39.)
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Of course, this case does not involve such a scenario, so one
fair reply to respondent’s concern is that it is not necessary to
decide how such a hypothetical case should be decided until it
arises. (See, e.g., Western Oil & Gas Assn. v. Monterey Bay Uni-
fied Air Pollution Control Dist. (1989) 49 Cal.3d 408, 428.) And
however the Court decides this case, applying its decision in a
case in which the defendant has multiple prior murder convic-
tions based on a single act is bound to be an academic exercise.
Irrespective of any punishment to which a defendant who has
previously been convicted of multiple murders might be subject
under the Three Strikes law, such a defendant will doubtless
already be serving a life sentence for those priors when that
punishment is imposed. (See §§ 187, 189, 190, 190.2, subd. (a)(3),
1385.1.)

From the standpoint of the Three Strikes law’s intended pur-
pose of closing loopholes to ensure lengthy punishment (see Var-
gas, supra, 59 Cal.4th at p. 647), making sure a third strike life
sentence 1s imposed on a defendant who is already serving life (or
life without the possibility of parole, or death) for multiple mur-
der does little (if anything) to advance that purpose. Any concern
that another life sentence should be imposed in that situation is
not a basis for concluding that the voters and Legislature in-
tended the Three Strikes law to count one strike (i.e., one prior
criminal act) as multiple strikes based on how many victims the
act harmed.

The line at which criminal conduct can fairly be deemed to

constitute multiple “strikes” has to be drawn somewhere. A single
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criminal act can often violate multiple criminal statutes or result
in multiple convictions under one statute. (See § 954; see also
OBM 25-29.) So, as this Court recognized in Vargas, the fact that
the act resulted in multiple convictions cannot end the inquiry. A
single criminal act cannot fairly be counted as two “swings of the
bat” because the defendant has not received two previous chances
to reform. (Vargas, supra, 59 Cal.4th at pp. 645—647.) Sentencing
a defendant to life as a third striker when she has only committed
one prior criminal act serious enough to be deemed a “strike” can-
not be what the electorate and Legislature intended in passing
the Three Strikes law. (Ibid.) And there is nothing in the lan-
guage or legislative history of the Three Strikes law that suggests
a single criminal act should be counted as more than one strike
depending on how harmful the act is.

Accordingly, in expressing concern that a defendant previ-
ously convicted of multiple murder should get a third strike life
sentence, respondent posits an improper solution (rewriting the
Three Strikes law’s plain meaning) to a nonexistent problem
(multiple murder is already punishable by life without the possi-

bility of parole or death).

CONCLUSION
One act — one swing of the bat — counts as a single strike.
This 1s the Three Strikes law’s intent and plain meaning. It can-
not be rewritten except by the voters and the Legislature. There-
fore, Shaw respectfully requests that this Court overrule the pub-
lished decision in Rusconi, supra, 236 Cal.App.4th 273, reverse
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the opinion of the Court of Appeal, vacate the judgment, and re-
mand the case for the trial court to resentence Shaw as a second

strike offender.

Respectfully submitted,
June 13, 2025 s/ David W. Beaudreau

David W. Beaudreau
Attorney for Appellant
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