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Dkt. No. Filed Date Description Pages 

285 05/21/21 Final Judgment ER 2 
 

278 05/14/21 Order Granting Defendant’s Motion 
for Summary Judgment and 
Dismissing Case as to All 
Remaining Claims 

ER 3 - 10 
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Dkt. No. Filed Date Description Pages 

301 08/09/21 Order Denying Somatics Motion for 
Expert Costs 

ER 12 - 15 
 

242 4/19/21 Somatics’ Reply to Plaintiffs 
Opposition to Somatics’ Motion for 
Summary Judgment 

ER 16 - 27 

242-1 04/19/21 Somatics’ Response to Plaintiffs 
Additional Separate Statement of 
Uncontroverted Facts in Opposition 
to Defendants’ Statement of 
Unconverted Facts and Conclusion 
of Law 

 
 

ER 28 - 76 
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242-2 04/19/21 Declaration of Jason Benker in 
Support of Somatics Reply to 
Motion for Summary Judgment 
 

ER 77 - 81 

242-3 04/19/21  Ex. N: Portions of Deposition of 
Conrad Swart, M.D. 

ER 82 - 89 

242-4 04/19/21  Ex. O: Thymatron System IV 
Instruction Manual 2013 

ER 90 - 152 

242-5 04/19/21  Ex. P: Portions of Deposition of 
Michael Frankel, M.D. 

ER 153 - 155 

242-6 04/19/21  Ex. Q: Portions of Deposition of 
Raymond Fidaleo, M.D. 

ER 156 - 158 

242-7 04/19/21  Ex. R: ECT Informed Consent 
Form signed by Michelle Himes 

ER 159 

241 4/13/21 Corrected Plaintiffs’ Opposition to 
Defendant’s Motion for Summary 
Judgment 

ER 160 - 186 

239-1 04/12/21 Plaintiffs’ Statement of Genuine 
Disputes of Material Facts and 
Opposition to Somatics’ Statement 
of Uncontroverted Facts 

ER 187 - 257 

239-2 04/12/21 Declaration of Bijan Esfandiari in 
Support of Plaintiffs’ Opposition to 
Defendant’s Motion for Summary 
Judgment 

 
 

ER 258 - 265 
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239-3 04/12/21  Ex. 1: Portions of Deposition of 
Michelle Himes 

ER 266 - 279 

239-4  04/12/21  Ex. 2: Portions of Deposition of 
Marcia Benjamin 

ER 280 - 303 

239-5 04/12/21  Ex. 3: Portions of Deposition of 
Paul Himes 

ER 304 - 310 
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239-5 04/12/21  Ex. 3: Portions of Deposition of 
Paul Himes 

ER 312 - 314 

239-6 04/12/21  Ex. 4: Portions of Deposition of 
Daniel Benjamin 

ER 315 - 323 
 

239-7 04/12/21  Ex. 5: Portions of Deposition of 
Raymond Fidaleo, M.D. 

ER 324 - 347 
 

239-8 04/12/21  Ex. 6: Portions of Deposition of 
Michael Frankel, M.D. 

ER 348 - 367 
 

239-9 04/12/21  Ex. 7: Portions of Deposition of 
Richard Abrams 

ER 368 - 373 
 

239-10 04/12/21  Ex. 8: Portions of Deposition of 
Conrad Swartz, M.D. 

ER 374 - 433 
 

239-11 04/12/21  Ex. 9: Portions of Deposition of 
Conrad Swartz, M.D. 

ER 434 - 439 
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239-12 04/12/21  Ex. 10: Declaration of Peter 
Breggin, MD in Support of Class 
Certifications 

ER 440 - 454 

239-13 04/12/21  Ex. 11: Declaration of Kenneth 
Castleman, PhD in Support of 
Opposition to Motion for 
Summary Judgment 

ER 455 - 462 
 

239-14 04/12/21  Ex. 12: Expert Report on 
Electroconvulsive Therapy 

ER 463 - 479 
 

239-15 04/12/21  Ex. 13: Declaration of Janet 
Arrowsmith in Support of 
Plaintiff’s Opposition to 
Defendant’s Motion for Partial 
Summary Judgment 

ER 480 - 487 
 

239-16 04/12/21  Ex. 14: Michael Frankel, M.D. 
Notes 

ER 488 - 489 
 

239-17 04/12/21  Ex. 15: ECT Informed Consent 
Form signed by Marcia Benjamin 

ER 490 - 491 
  

239-18 04/12/21  Ex. 16: Maric Benjamin Medical 
Record Excerpt from Medical 
Diagnostic Imaging 

ER 492 -494 
 

239-19 04/12/21  Ex. 17: Marcia Benjamin’s 
Follow-Up Request to Dr. 
Michael Frankel Re ECT 
Treatments from 2012 - 2013 

 

ER 495 - 497 
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239-20 04/12/21  Ex. 18: Marcia Benjamin’s 
Request to Dr. Michael Frankel 
Re ECT Treatments from 2012 - 
2013 

ER 498 - 500 

239-21 04/12/21  Ex. 19: Informed Consent Form 
signed by Michelle Himes 

ER 501 - 502 
 

239-22 04/12/21  Ex. 20: Federal Medical Center 
Department Encounter Note by 
Gooden, Cheryl Re Michelle 
Himes 

ER 503 - 506 
 

239-23 04/12/21  Ex. 21: Charlotte Myers 
Psychotherapy Notes from 
August 15, 2018 

ER 507 - 508 
 

239-24 04/12/21  Ex. 22: Thymatron System IV 
Instruction Manuel, 6th Edition, 
October 8, 2001 

ER 509 - 564 
 

239-25 04/12/21  Ex. 23: Thymatron System IV 
Instruction Manuel, 5th Edition, 
September 20, 2000 

ER 565 - 610 
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239-25 04/12/21  Ex. 23: Thymatron System IV 
Instruction Manuel, 5th Edition, 
September 20, 2000 

ER 612 - 625 
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239-26 04/12/21  Ex. 24: Thymatron System IV 
Specifications 

ER 626 - 628 

239-27 04/12/21  Ex. 25: Somatics’ Response to 
Plaintiffs’ Request for Admission 
No. 30, Set One; and Somatics’ 
Response to Plaintiffs’ Request 
for Production of Documents, Set 
One 

ER 629 - 648 
 

239-28 04/12/21  Ex. 26: Regulatory Update to 
Thymatron System IV 
Instruction Manuel 

ER 649 - 656 
  

239-29 04/12/21  Ex. 27: Addendum for 
Thymatron System IV Manual 

ER 657 - 659 
 

239-30 04/12/21  Ex. 28: Electroconvulsive 
Therapy, Fourth Edition by 
Richard Abrams, M.D. 

ER 660 - 664 
 

239-31 04/12/21  Ex. 29: An Historical Review of 
Electroconvulsive Therapy 

ER 665 - 673 
 

239-32 04/12/21  Ex. 30: FDA Review and 
Approval Intent to Market 
Thymatron ECT Device, 1984 

ER 674 - 675 

239-33 04/12/21  Ex. 31: FDA Review and 
Approval of Richard Abrams, 
M.D. Intent to Market 
Thymatron ECT Device, 1995 

 

ER 676 - 678 
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239-34 04/12/21  Ex. 32: Somatics’ Advertisement 
for Thymapad 

ER 679 - 680 

239-35 04/12/21  Ex. 33: Somatics’ Advertisement 
for Thymatron  

ER 681 - 689 
 

239-36 04/12/21  Ex. 34: Department of Health 
and Human Services 
Observations to David L. 
Mirkovich Re Manufacturer / 
Specifications Developer  

ER 690 - 696 
 

239-37 04/12/21  Ex. 35: Declaration of Nancy A. 
Pressly 

ER 697 - 699 

239-38 04/12/21  Ex. 36: FDA Executive 
Summary Re Meeting to Discuss 
the Clarification of ECT 

ER 700 - 854 
  

239-39 04/12/21  Ex. 37: The Journal of ECT: 
Memory and ECT: From 
Polarization to Reconciliation 

ER 855 - 865 
  

239-40 04/12/21  Ex. 38: The Journal of ECT: 
Electroconvulsive Therapy and 
Memory Loss: A Personal 
Journey 

ER 866 - 872 
 

239-41 04/12/21  Ex. 39: Email Exchange Between 
Conrad Swartz and Richard 
Abrams Titled “Warning 
Statement Revisited” 

 

ER 873 - 876 
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239-42 04/12/21  Ex. 40: Electroconvulsive 
Therapy for Depression: A 
Review of the Quality of ECT 
Versus Sham ECT Trials and 
Meta-Analyses 

ER 877 - 910 
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239-42 04/12/21  Ex. 40: Electroconvulsive 
Therapy for Depression: A 
Review of the Quality of ECT 
Versus Sham ECT Trials and 
Meta-Analyses 

ER 912 - 918 
 

239-43 04/12/21  Ex. 41: FDA Notice of Receiving 
Submission of Thymatron 
Device, 1984 

ER 919 - 924 
 

239-44 04/12/21  Ex. 42: Medical Psychology and 
Neuropsychology Services Re 
Marcia Benjamin 

ER 925 - 940 
  

239-45 04/12/21 Declaration of Marcia Benjamin in 
Support of Plaintiffs’ Opposition to 
Defendant’s Motion for Summary 
Judgment 

ER 941 - 947 
 

239-46 04/12/21 Declaration of Michelle Himes in 
Support of Plaintiffs’ Opposition to 
Defendant’s Motion for Summary 
Judgment 

ER 948 - 952 
 



APPELLANTS’ EXCERPT OF RECORD 

21-55517 
 

9 

Dkt. No. Filed Date Description Pages 

231 03/31/21 Somatics’ Notice of Motion and 
Motion for Summary Judgement; 
Memorandum of Points and 
Authorities 

ER 953 - 975 

231-1 03/31/21 Somatics’ Statement of 
Uncontroverted Facts and 
Conclusions of Law 

ER 976 - 993 

231-2 03/31/21 Declaration of Jason A. Benker in 
Support of Defendant’s Motion for 
Summary Judgment 

ER 994 - 998 
  

231-3 03/31/21  Ex. A: Plaintiff Michelle Himes’ 
Response to Interrogatories from 
Somatics, Set One 

ER 999 - 1002 
 

231-4 03/31/21  Ex. B: Portions of Deposition of 
Raymond Fidaleo, M.D. 

ER 1003 - 1018 
  

231-5 03/31/21  Ex. C: Plaintiff Michelle Himes’ 
Response to Interrogatories from 
Mecta Corporation, Set One 

ER 1019 - 1021 
 

231-6 03/31/21  Ex. D: Portions of Deposition of 
Michelle Himes 

ER 1022 - 1028 
 

231-7 03/31/21  Ex. E: Plaintiff Marcia 
Benjamin’s Response to 
Interrogatories from Somatics, 
Set One 

ER 1029 - 1032 
 

231-8 03/31/21  Ex. F: Portions of Deposition of 
Michael Frankel, M.D. 

ER 1033 - 1045 
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231-9 03/31/21  Ex. G: Portions of Deposition of 
Marcia Benjamin 

ER 1046 - 1058 

231-10 03/31/21  Ex. H: Marcia Benjamin’s 
Request to Dr. Michael Frankel 
Re ECT Treatments from 2012 - 
2013 

ER 1059 - 1060 
 

231-11 03/31/21  Ex. I: Marcia Benjamin’s Letter 
to Michael Hirt, M.D. 

ER 1061 - 1063 
 

231-12 03/31/21  Ex. J: Marcia Benjamin Facebook 
Post Sharing “A Prescription for 
Love: An Introduction to Toxic 
Psychiatry” 

ER 1064 
 

231-13 03/31/21  Ex. K: A Prescription for Love: 
An Introduction to Toxic 
Psychiatry 

ER 1065 - 1073 
  

231-14 03/31/21  Ex. L: Portions of Deposition of 
Daniel Benjamin 

ER 1074 - 1077 
 

231-16 03/31/21 Declaration of Conrad Swartz, M.D. 
in Support of Defendant’s Motion 
for Summary Judgment 

ER 1078 – 1082 

185 06/29/20 Somatics’ Answer to Fifth Amended 
Complaint 

ER 1083 - 1102 
 

178 06/15/20 Fifth Amended Complaint ER 1103 - 1133 
 

168 04/07/20 Order Memorandum from 9th Cir 

 
 

ER 1134 - 1136 
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134 09/14/18 Order Re 2018 Motion for Summary 
Judgments (Partially Granted and 
Denied) 

ER 1137 - 1152 

70 06/19/18 Order Granting Defendant’s Motion 
to Dismiss 

ER 1153 - 1161 

22 11/07/17 First Amended Complaint ER 1162 – 1190 
 

1 09/11/17 Complaint ER 1191 - 1210 
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1 09/11/17 Complaint ER 1212 - 1216 
 

282 05/18/21 Notice of Appeal ER 1217 - 1218 
 

N/A N/A Docket Sheet ER 1219 - 1250 
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