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I. INTEREST OF AMICUS CURIAE AND REQUEST FOR 
PERMISSION TO FILE BRIEF

  Under Rule 8200(c)(1)  of the  California Rules of Court (“CRC”),

the California Judges Association ("CJA") hereby submits good cause to

allow the filing of this amicus curiae brief. The CJA is a professional 

Association of over  2200  judicial officers representing the interests of 

the California judiciary. Upon learning that this Court granted review 

in the above case, the CJA conducted subcommittee meetings and 

discussions with its Executive Board to obtain the consensus of the 

large number of CJA members on whether to file an amicus brief. The 

obtaining of this information could not have occurred within the 34 

days outlined in Rule 8200.

This Court has identified the issue for review.

“Should this court's decision in Solberg v. Superior Court (1977) 

19 Cal.. 3d 182  be overruled or limited insofar as it allowed a 
public agency to bring 'blanket challenges' against particular 
judges under Code of Civil Procedure section 170.6?”

  Because the CJA membership will most directly and daily be 

impacted by how this Court answers the question before it, the CJA 

requests permission to file this amicus brief in support of Petitioner’s 

challenge to the blanket use of Code of Civil  Procedure  (“CCP”)  section 

170.6  by government lawyers.
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II. LAW AND ARGUMENT 

A. This Court Should Overrule Solberg Because "Blanket 
Papering" by Attorneys Representing Government 
Agencies Is Now Common, and Presently Causes 
Substantial Impairment of the Trial Courts to 
Perform Their Constitutional Duty to Administer and 
Provide Justice.  

Forty-eight years ago, this Court in Solberg held that improper 

uses of a CCP §170.6 affidavit, such as forum shopping, retaliation due 

to a previous ruling, or racial bias, would be minimal. Citing a 

predecessor case, Johnson v. Superior Court (1958) 50 Cal. 2d. 693, the 

Court in Solberg found that “some minimal degree of false swearing 

may be unavoidable,” but the justices deciding the Johnson case did not 

consider it “a hollow formality.” Solberg, p. 204.  

The issue of improper use of 170.6 affidavits came up for review 

nine years ago, in People v. Superior Court (Tejéda) (2016) 1 Cal. App. 

5th 892.  In that case, Orange County Judge Thomas Goethals began 

conducting evidentiary hearings on prosecutorial misconduct. As a 

consequence, government lawyers from the Orange County District 

Attorney's Office filed CCP §170.6 affidavits in 46 out of 49 cases 

assigned to Judge Goethals.  Tejéda, at 897-898. Yet only one was filed 

before the hearings. As stated in Tejéda, the appellate court concluded 

that the retaliatory conduct by government lawyers, as demonstrated 
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by the supervising judge who denied subsequent CCP §170.6 filings, 

substantially impacted the Orange County Superior Court's ability to 

administer its judicial functions.  Id., at 909, 910. The appellate court 

urged this Court to review its holding in Solberg, which it did not, and 

the Solberg rule remains in place.  Id., at 896, 907-908, 910. 

In the case currently before this Court, the “blanket papering” by 

the San Joaquin County Counsel of Judge Erin A. Guy, who was 

assigned to perform judicial duties in mental health cases, is now 

commonplace throughout the state.  On May 24 of this year, the 

California Law Review Commission Committee on Revision of the 

Penal Code held a public hearing on the practice of “blanket papering” 

by government lawyers to remove a judge by use of CCP §170.6 

affidavits 1 .  In the meeting memorandum provided to the Committee 2 ,  

committee staff recognized that government lawyers throughout the 

state are using “blanket papering” to remove a targeted judge.  

California Law Review Commission Staff Memorandum 2025-04 

Automatic Disqualifications of a Judge and Related Matters (May 16, 

 
1  California Law Review Commission Committee on Revision of Penal Code 
Meeting  of May 24, 2025, https://youtu.be/UuNi0Gz  -
tP8?si=mhuwnY_tbCFPt0vd  
2  Staff Memorandum 2025-04: Automatic Disqualifications of a Judge and 
Related Matters 
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2025) (“Staff Memo”) at 1-2.  These counties, in addition to San 

Joaquin, represent populations of varying sizes, ranging from small to 

large. Id., at 6-7.  The staff memorandum also reported the adverse 

impact of these CCP §170.6 affidavits on court operations.  Id., at 5, 6-7. 

So, what has occurred since Solberg? Although a CCP §170.6 

affidavit does not require a statement of facts demonstrating bias, it 

still requires the attorney to declare under penalty of perjury that bias 

exists. Unfortunately, the restraint by government lawyers hoped for in 

Solberg does not exist today. The grounds articulated by interested 

parties at the May public hearing to justify “blanket papering” did not 

involve judicial bias. Instead, the reasons given were a particular 

judge's incorrect application of the law 3 , the time-consuming process of 

filing a CCP §170.1 affidavit for cause or a complaint before the 

Commission on Judicial Performance (CJP), or the need for a new judge 

to gain more experience and training. None of these reasons equates to 

judicial bias, a requirement of a CCP §170.6 affidavit.  

Thus, when a government agency, such as the District Attorney 

or Public Defender in criminal cases, or a County Counsel in this case, 

 
3  “[A] trial court's numerous rulings against a party—even when erroneous— 
do not establish a charge of judicial bias, especially when they are subject to 
review.” People v. Farley (2009) 46 Cal. 4th 1053, 1110 
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that appears in every case on the judge’s docket and removes a judge 

under a pretext of bias without a showing, the threat to judicial 

independence is evident in two ways. First, precious judicial resources 

are wasted, and second, a clear and loud message is sent to other 

judges that you will be removed unless you rule in favor of the 

government agency. 

B. This court, to Stop the Continued Constitutional 
Violations of Separation of Powers Due to “Blanket 
Papering,” Should Suspend the Use of 170.6 CCP 
Affidavits by Government Attorneys Until the 
Legislature Takes Action to Impose Reasonable 
Safeguards to Prevent Its Unlawful Use.   

The Legislature, not the courts, has the duty and responsibility to 

impose statutes that set forth the grounds and procedures for the 

disqualification of a judge. When it does, this does not violate the 

constitutional doctrine of separation of powers.  

“The Legislature may adopt reasonable rules and regulations regarding 

the disqualification of judges (Caminetti v. Pacific. Mutual L. Ins. Co., 

22 Cal.2d 386, 390 [139 P.2d 930]), and prejudice upon the part of a 

judge may properly be made a ground for disqualification.” Johnson v. 

Superior Court (1958) 50 Cal. 2d 693, 697. 
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The safeguards to prevent “blanket papering” should be left up to the 

Legislature, as indicated in Johnson. However, when government 

attorneys throughout the state use the CCP §170.6 affidavit of judicial 

bias as a pretext for improper reasons (i.e., incorrect legal rulings, 

lenient or harsh sentencing, the judge's inexperience, or race), a 

constitutional crisis arises. This Court's only option without legislating 

is to declare the filing of CCP §170.6 affidavits by government 

attorneys unconstitutional until the Legislature remedies this 

statewide misuse.  

For example, defining “blanket papering” for this Court is problematic 

and would likely result in further conflicted appellate litigation. Is 

“blanket papering” defined as 100% or something less? Can a 

government attorney accept a judge one time, yet file ninety-nine CCP 

§170.6 affidavits and assert that there is no “blanket papering?” The 

legislature should define “blanket papering,” not the courts, after 

holding public hearings with interested parties who are given 

opportunities to comment.  However, there is currently no indication 

that the Legislature will take this action.  

In 1938, this Court held in Austin v. Lambert (1938) 11 Cal. 2d 

73, 79, that a single preemptory challenge of a judge without 

supporting facts violates the constitutional principle of separation of 
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powers. For 20 years, California went without an automatic 

disqualification procedure for judges. In 1958, this Court, in Johnson, 

held that such a procedure passes constitutional scrutiny so long as the 

attorney files an affidavit under penalty of perjury stating a belief that 

the judge is biased. 4  Johnson, at 697. 

What is clear is that some government attorneys are utilizing 

reasons under the pretext of judicial bias, which in practice is nothing 

more or less than these attorneys having a peremptory challenge of a 

particular judge. According to Austin, this constitutes a violation of the 

doctrine of separation of powers. What exacerbates this pretextual use 

of judicial bias is when the CCP §170.6 filing may be made because of 

race, ethnicity, gender, gender identity, sexual orientation, national 

origin, or religious affiliation. 

The Legislature recognized that these reasons cannot serve as 

the basis for a peremptory challenge of a juror by an attorney. CCP 

§231.7. Upon objection, the attorney who attempts to utilize such a 

 
 4 Of significance is that the 1958 automatic disqualification statute, reviewed 
by this Court in Johnson, did not apply to criminal cases. Additionally, the 
original 1937 precursor to the present 170.6 CCP statute, held 
unconstitutional in Austin as a violation of the separation of powers doctrine, 
did not allow the prosecution to file a challenge. The inference is that the 
Legislature was aware many years ago that “blanket papering” could lead to 
disruptions in trial court operations. 
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challenge must set forth the reasons. California now has in place a 

procedure requiring an attorney, upon an objection, to justify that an 

improper reason, such as race, plays no part in the exclusion of a juror. 

Yet, there is no such procedure or accountability for the automatic 

exclusion of a judge. As stated in a recent law review article, 

“If attorneys can discriminate against potential jury members, 
they can discriminate against judges as well, and the legal field 
should brace for any future spillover on peremptory challenges to 
judges.” Vol. 97, No. 1 Archives – Southern California Law 
Review (2024) Vol. 97:253 at p. 258.  

 

III. CONCLUSION 

This Court in Solberg concluded that the legislature 

contemplated minimal abuses in CCP §170.6 affidavits in its duty to 

regulate the disqualifications of trial judges. As demonstrated, the 

present abuses by government attorneys are not minimal but pervasive 

throughout the state. Until the Legislature acts, this Court should 

intervene and halt these unlawful attacks on the judiciary that violate 

the separation of powers by declaring that 170.6 CCP disqualifications 

by government attorneys are unconstitutional as applied. As stated by 

Justice Tobriner in his dissent in Solberg: 

“The instant ruling allows a litigant to remove a judge from the 
bench despite the patently false nature of the claim of prejudice 
offered. No matter how transparent the deception, the majority 
instructs the trial judge to step aside. I cannot concur in the 
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majority's conclusion that the judiciary is powerless to prevent 
such an abusive exercise of the disqualification procedure.”  
 
Solberg, p.207. 
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